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Abstract

In 1990, the Supreme Coun of Canada considered the way in which the courts of Canadian
commun-law provinces enforced judgments issued by other Canadian courts.! The Court
concluded that the traditional Canadian approach was an “unthinking” adoption of English rules that
were inappropriate in a federation such as Canada. The Court held that where the courts of a
province have a “real and substantial connection” with a matter, any restilting judgment should

receive "full faith and credit” in other provinces.

Unfortunately, although not surprisingly, the Court’s decision raises almost as many questions as it
answers. This paper considers some of these questions and proposes a Canadian approach to the

twin issues of jurisdiction-taking and judgment-enforcing.

Part | reviews the development of the Canadian common-law approach prior to the Court's decision
In Morguard. This is contrasted with the droit civil approach, both under the current Civil Code of
Lower Canada and under the proposed Civil Code of Québac. It then reviews the Court's decision

in Morguard and Indicates some of the questions that the Court’s decision did not resclve.

As the Court took notice how three other *federal” systems~the United States, the European
Community and Australla—deal with these Issues, these systems are reviewed in Part Il to see how

they have addressed jurisdiction-taking and judgment-enforcing.

The United States has adopted Constitutional provisions in the form of the Due Process and Full
Faith and Credit Clauses. Undar this system, judgments Issued by state courls which respect the
Due Process Clause are entitied to full faith and credit throughout the United States. Over the years,

the United States Supreme Court has modified its understanding of the meaning of the Due Process

1

Morguard Investments Ltd v. De Savoye, {1990] 3 SCR 1077.



Clause. An early interpretation aligned it with the traditional common-law approach to Jurlsdiction-
taking, based on presence of defendants or their assets within the court’s jurisdiction. This has
given way over the years io a "minimum contacts” test under which there must be minimum contacts
between a defendant and a state in order for its courts to take jurisdictlon over the defendant. Once
the minimum-contacts test of the Due Process Clause Is met, notwithstanding the fact that the

required contacts are very minimal, a court's judgment Is entitled to enforcement throughotst the

United States under the Full Faith and Cradit Clause.

In the European Community, the Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters lays down detailed rules regarding the taking of jurisdiction over
persons domiciled in the European Community. The notion of domicile is not the common law one
and it Is more akin to habitual residence. The basic rule of the Convention s that persons may only
be sued in the counts of their domicile (regardless of nationality and other traditional considerations).
Courts of the European Community member states are not permitted to apply many of thelr
traditional jurisdiction-taking techniques to these persons. There are also specific rules granting
courts jurisdiction over such matters as insurance and consumer contracts and there are provisions
for the recognition of choice of forum clauses In freely negotiated contracts; these operate in
conjunction with the basic jurisdiction of the defendant's domicile. On the assumption that the
Convention's jurisdiction-taking rules have been followed, the resulting judgment Is enforceable
throughout the European Community in an efficient and effective manner and Is virtually
unassallable. By means of a Protocol to the Convention, the European Court of Justice is

empowered to interpret the provisions of the Convention and its declsions are binding on the courts

of the member states.

The Australian Constitution, like its American counterpart, contains a Full Faith and Credit Clause. It

does not, however, Include a Due Process Clause. As the result of Commonweaith legislation



shortly after Australia came into existence, process Issued out of any of the state courts could be
served throughout Australia in most civil matters. Resulting judgments were then enforceable
throughout the Commonwealth. As a result of their rather complex jurisdictional situation, the
Australlan Commonwealth and State governments adopted a new system in 1987: the cross-vesting

scheme.

Under the cross-vesting scheme, a plaintiff may commence an action against a defendant in any
court in Australia. Upon application by the defendant, or on the court's own motion, the matter may
be transferred to any other court in Australia when it is more appropriate that the other court deal
with the matter. The decisicn to transfer or not is not appealable. In addition, where it is not
appropriate to transfer a matter, the courts of one state can exercise the jurisdiction of any other
state or of any of the Commonwealth courts. Resulting judgments are enforceable throughout

Australia.

A discussion of these “federal” systems demonstrates that It Is more Important to clarify jurisdiction-
taking rules than it Is to clarify judgment-enforcing rules because It is only those judgments which
meet the terms of the jurisdiction-taking criteria, whatever those criterla may be, that are entitled to
enforcement or full faith and credit. Unfortunately, the jurisdiction-taking criteria of Morguard are not
particularly detailed. American experience in this regard would indicate that a considerable amount
of litigation will be required to fill in the details and establish the parameters of the “real and
substantlal connection” test. This will involve a substantial investment of time and money for

plaintiffs and defendants.

In the splrit of Morguard, the Uniform Law Conference has proposed the adoption of a Uniform
Enforcement of Canadian Judgments Act. Unfortunately the proposed legislation focuses on

judgment-enforcing, rather than on Jurisdiction-taking, and is open to criticism on other grounds.

fii



Under these circumstances, this paper recommends that Car~ada adopt 4 system broadly based on

the Australian cross-vesting scheme,

For various reasons, a Canadian scheme should be limited to making provision for the transfer of
matters from the courts of one province to the courts of another. This could be achieved in several
ways. There Is an argument that the federa! government could legislate such a scheme without the
involvement of the provinces; in the current political climate such legislation is unlikely. The next
best alternative is joint legislation by all provinces and the federal government, although it would be
possible to implemient such a scheme without the involvemant of Québec, if that were necessary.
Finally, it would probably be possible, although not particulady desirable, to implement such a

scheme through amendments to provincial rules of court.
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Introduction

in December 1990 the Supreme Court of Canada rewrote the rules that govern the way Canadian
courts in one province enforce judgments emanating from the courts of other provinces. At the
same time It also rewrote the rules regarding the way cours take Jurisdiction over litigation where
elements of the case are inter-provinclal in nature.” Morguard is an Important decision, not only
because it effects a sea change in the way Canadian common law courts will engage In jurisdiction-
taking and judgment-enforcing, but also because it is framed In constitutional terms.? This paper
will 1ook at some of the issues raised by this decision and will suggest how the new doctrine

enunciated by the Supreme Court of Canada might develop.

Although not likely foremost in litigants' minds, jurisdiction-taking and judgment-enforcement are
important to both plaintiffs and defendants. Once one moves past a spontaneous response toa
percelived injustice, the decision ta begin legal proceedings Is, or should be, the resuit of a careful
waighing of a number of factors: a dispassionate evaluation of the merits of the case in light of the
applicable law; an evaluation of the cost of proceeding and the amount and type of compensation
that might be obtained if successful; and, ultimately, a determination that the chance of winning
outwelghs the risk of losing. Where a plalntiff and a defendant are both located in the same place,
this will usually be a relatively straightforward calculation. Matters become considerably more
complex when it becomes necessary to factor in the effects of jurisdictional boundaries, and the

need to decide which courts—of at least two—might be the best before which to bring an action.

' Morguard Investments Ltd. v. De Savoye, [1990] 3 SCR 1077, 52 BCLR (2d) 160, 76 DLR (4th)
256, 122 NR 81, [1991] 2 WWR 217, 46 CPC (2d) 1, 51 RPR (2d) 1; hereafter referred to as
Morguard and clted to SCR.

2 See Infra note 80.



Where plaintiffs and defendants are located in different jurisdictions, plaintifis have to know which
court or courls will entertain their suit, what law is likely to be applted and, perhaps most
importantly, whether the resulting judgment will be enfarceable against the intended defendant.
Defendants, on the other hand, need to know what risks they run If they Ignore proceedings in
another jurisdiction and, equally importantly, what risks they run if they appear to defend thek

interests in that jurisdiction.

The English and, by extension, Canadian systems of common law courts and, indeed, the common
law itself, find their origins in the system of justice established by Willlam the Con- _aror shortly after
his successful invasion of England in 1066 CE. The civii law system used in Québec can easily
claim to be older as It can trace its roots to the Justinlan Code of Rome.® Given the realities of life
in those days, {t Is not surprising that laws and courts were inltially designed to dea! with relatively
local issues. In earller times when people travelled less and traded lacally, most disputes involved

individuals who rarely strayed from their place of residence or business.

In today's world, it is not unusual for individuals and companies to find themselves in situations that
involve elements with connections to different places, whether countries or subordinate law districts
with different legal systems. Over the past several hundred years, the world's legal systems have
had to come to terms with this reality and develop ways and means of dealing with the fact that

persons who appear before their courts can bring problems that have elsments that arise outside the

courts' territorial boundaries.

There are many challenges for legal systems and their courts in such situations. One Is clearly the

decision which of two or more competing sets of legal rules should apply. However, there are two

3 See J.H. Merryman, The Civil Law Tradition, 2d ed. (Stanford: University of Stanford Press,

1985) at 34



questions which bracket the cholce of law: when should courts become involved In the resolution of
a dispute involving extra-territorial elements, and when should courts respect and enforce the

decisions other courts have handed down?

These questions apply at the Interr_lational level but they also apply within countries, such as Canada,
that are divided Into different law districts. While significant at the international level, if anything
these questions are even more important within a country, particularly if that country makes any
claim to having a national identity (for example, it would be difficult to imagine a country in which a
person could be considered to be married in one province or state, but not in another). Similarly, a
country that claims to have a natlonal marketplace in goods and services will compromise national
economic efficiency, If particlpants are not able to resoive internal disputes In a relatively predictable

fashion.?

4

The challenge—and potential scandal—inherent in jurisdictional questions within a federation is
well set out by Gavid Vernon In a "Lawyering Note” Introduclng his discusslon of jurisdiction in the
Ametrican context:

...cholce of forum often means the difference between winning or losing, or between
a large or a small judgment. A forum with the most favorable choice-of-law rule
from plaintiff's perspective may be questionable in terms of jurisdiction. Plaintitf’s
counse! then must balance the potentially favorable substantive result with the
danger of being out of court on Jurisdictional grounds. If the forum Is the only one
In which a favorable substantive result is likely, the jurisdictional Issue must be faced
and litigated. If another forum Is avallable In which a favorable substantive result is
somewhat less likely, but probable, and in which jurisdiction is clear, a hard decision
must be made. How should the lawyer proceed? Should the conservative lawyer
file in both states? Is it an abuse of process to file In both states and to test the
water In the courts of the state having the more favorable substantive rule while
leaving the sult in the other state quiescent if possible?...

The substantive law as such, of course, is not the only consideration in selecting a
forum. From plaintiff's perspective, State X with a history of large plaintiff's verdicts
would be preferable to State Y with a contrary history. A sound and sophisticated
understanding of jurisdictional requirements often permits the lawyer greater
flexibility than would otherwise be possible. Competence requires that kind of
understanding.

D.H. Vernon, Conflict of Laws: Theory and Practice, 2d ed. (New York: Matthew Bender, 1982)
at 7-1, para. 7.02.



The determination of which system of law should apply to a given dispute is crucial to the resolution
of a legal question, and the fact that a particular court would probably apply a particular law, thereby
making a favourable verdict likely, will be a key factor in a plaintiff's cholce of forum. But not only
must a piaintiff first find a court that will agree to hear the matter, there is little satistaction, other
than perhaps from a moral point of view, in oblaining a favourable judgment that cannot be
enforced. Hence, if the defendant does not have sufficient assets under the Jurisdiction of the coun
before which it Is contemplated that an action be brought, the question whether that court's

judgment will be enforced elsewhere is an important consideration.

While these questions have been important to parties since litigation began, their importance has
increased in recent years and will continue to do so. As the world becomes a “global village", the
splendid isolation that characterized communities in the past becomes untenable and unrealistic.
Today's mobility of goods and people means that it is increasingly likely that Individuals and
companies will suffer or cause injuries outside their *home" jurisdictions. The development of malil-
order and telemarketing businesses means that it is not even necessary to leave home to be in such

a sftuation. Inter-|urisdictional issues can only grow in number and Importance.

Canada has, traditionally, been somewhat backward In the way lts law districts {/.e. the provinces
and territorlies) have dealt with matters involving contacts with each other. The decision In
Morguard, though, has brought Canada up to date and set it on a new course. The Supreme Court
has indicated that the old rules are no longer, if they ever were, appropriate within Canada, and that
new ones will be required in the future. Unfortunately, while it has provided signposts indicating the

general direction to be taken, the Court has not provided anything approximating a detailed road

map.



In its decision, the Supreme Court locked to the United States, the European Community and
Australia, not, as It frequently does, to consider how the common law Is developing elsewhere, but
to see how the issues of Jurisdiction-taking and judgmant-enforcing are handied in other
“jederatlons®. This comparative law approach will be continued In this paper as a method for
exploring the varlous ways In which the issues assoclated with jurisdiction-taking and judgment-

enforcing ralsed by Morguard might be addressed.

Part | of the paper will review the development of Canadian law—both common law and droit civil—
prior to Morguard, as well as the Court's decision in that case. Part Il will review how the three
"federal” systems mentioned by the Court deal with jurisdiction-taking and judgment-enforcing. Part
Il will consider what guidance these systems offer Canada and recommend a response to the

Court's initiative.



1. The development of Canadian rules on jurisdiction and recognit'on of foreign
judgments.

A. Common Law Jurisdictions
Just as Canadian common law is based on English common law, the Canadian court system is
based on the English court system. Over the years various modifications have been made, such
that a nhumber of provinces no tonger distingulsh between superior and Inferlor courts. As each
province has tinkered with its court structure, they have adopted legislation such as the Ontarlo
Courts of Justice Act.®> These laws generally provide an overall grant of jurisdiction to the courts
established under them. This, however, does not provide a plaintiff with a sufficiently clear indication

whether a case wlill be heard by a particular court.®

5 RSO 1990, c. C.43. Although there are differences among the Canadian common-law

provinces, particularly in the actual phrasing and numbering of the applicable provisions, the Ontario
scheme is broadly representative of the common-law provinces and territories, and reference to its
Act and rules of court will be used throughout. For a compendium of the Act, the Ontarlo Rules of
Civil Procedure, RRO 1990, Reg. 194, and other useful material, see J. McCarthy, W.A.D. Millar and
J.G. Cowan, The Ontarlo Annual Practice, 1992-93, Special Interim Edition (Aurora, Ontario: Canada
Law Book, 1992).

®  For example:

10.—(1) The Ontario Court of Justice Is continued under the name Ontarlo Court of
Justice in English and Cour de justice de I'Ontario in French.

(2) The Ontario Court shall consist of two divisions, the General Division and
the Provincial Division,

11.—(1) The Ontario Court (General Division) is continued as a superlor court of
record named the Ontarlo Court (General Division) In English and Cour de I'Ontario
(Division générale} in French.

(2) The General Division has all the jurisdiction, power and authotity historically
exercised by courts of common law and equity in England and Ontario.

22.—(1) The Small Claims Court Is continued as a branch of the General Division
under the name Small Claims Court in English and Cour des petites créances in
French.

@ ..

23.—(1) The Small Claims Count,
(a) has jurisdiction in any action for the payment of money where the
amount claimed does not exceed the prescrived amount exclusive
of Interest and costs; and



Canadlan common-law courts derive thelr basic jurisdiction as part of the inherent powers they
exarcise by virtue of their status as common-law courts.” In other words, they have the sam:e basic
in personam and in rem jurisdiction as their English counterparts; however this is not defined in the
Act and reference must be had to the applicable rules of court. In Ontario, the Courts of Justice Act
authorlzes the Chvil Rules Committee to make rules “even though they alter or conform to the
substantive law" relating to inter alia:

(c) commencement of proceedings, representation of parties by

solicitors and service of pr in or ide Ontario; [emphasis
added)®

Glven the historical relationships between the two systems, In order to understand the anglo-
Canadian rules of jurisdiction-taking and judgment-en*orcing, it is necessary to understand the
development of English traditions in these fields. Consequently, in this discussion, the Ontario

approach will be considered in the context of English antecedents.

(b} has jurisdiction In any action for the recovery of possession of
personal property where the value of the property does not exceed
the prescribed amount.

7 See, for example, Ontario Courts of Justice Act, RSO 1990, c. C.43, s. 11.
® S.66(2). See, for example, Ontario Rules of Civil Procedure. Rule 16 governs service of
process out of the General Division within Ontario and Rule 17 makes provision for service outside
Ontario. For a complete text of Rules 16 and 17, see Appendix 3, below at 118.



1. Jurisdiction-Taking®

Not surprisingly, the traditional English approach to questions of jurisdiction Is based on territorial
considerations: a person or thing within the territory over which the English court has jurisdiction
will properly be the subject of an actlon before that court. This is congruent with the power the
courts and/or the sovereign could actyally exercise over thelr land and persons in it. The
jurisdiction over things is known as jurisdiction in rem whereas the jurisdiction over individuals is

known as the court's in personam jurlsdiction.

Although in personam jurisdiction primarily applied to those persons the English system claimed as
its own, /.e. persons domiciled" in England, as Morrls notes, an English court would also take
Jurisdiction over a case involving a defendant who was only temporarily within its territory:

Any individual who Is present in England Is liable to be served with a writ in an
action in personam, however short may be the perlod for which he is present in
England, and irrespective of his nationality, or domicile, or usual place of residencs,
provided it Is outside the EEC, or of the nature of the cause of action. Thus in
Maharanee of Baroda v. Wildenstein,!"") an Indian princess residing in France
brought an action against an American art dealer also residing in France for
rescission of a contract to sell her a picture. The contract was made in France and
governed by French law. The writ was served on the defendant at Ascot races
during a temporary visit to England. It was held that the court had jurizaletion. '

®  The following discussion is, of necessity, a brief summary of the English and Canadlan rutes

relating to jurisdiction-taking. For a more detailed discussion, reference can be had to any standard
conflicts textbook. For a discussion of the English context, see G.C. Cheshire and P.M. North,
Private International Law, 11th ed. (London: Butterworths, 1987) at 183-220; A.V. Dicey and J.H.C.
Morris, The Conflicts of Law, 10th ed. (London: Stevens & Sons, 1980) at 149-246; J.H.C. Morrls,
The Confiict of Laws, 3d ed. (London: Stevens & Sons, 1984) at 64-101. For a discusslon of the
Canadian context, see J.-G. Castel, Canadian Conflict of Laws, 2d ed. (Toronto: Butterworths, 1986)
at 187-206; J.G. McLeod, The Confilct of Laws, (Calgary: Carsweil, 1983) at 79-118.

' For a discussion of the different meanings of this term, see /nfra note 121,

" [1972) 2 QB 283, [1972] 2 All ER 689 (CA).
2 Morrls, supra 9 at 65. As Morris notes, "The actual decision would now be different because of
the defendant’s residence In France." Ibid. note 4. See the discussion of the European Convention
on Jurisdiction and Enforcement of Judgments in Civil and Commerclal Matters, below at 49. See
also, E.L. Hayes, “Forum non conveniens In Ergland, Australla and Japan: The Allocatlon of
Jurisdiction in Transnational Litigation® (1992) 26 UBC L Rev. 41 at 44



Notwithstanding the somewhat fortultous—although quite traditionally defensible—grounds on which
such a jurisdiction would be exercised, it does not provide plalntiffs with a great deal of hope.
Waiting until an intended defendant happens to set foot within the territorlal jurisdiction of the
plaintif's court is hardly a satisfactory way of instituting proceedings. Not only can the clever
defendant avold belng served in this way, totally unaware defendants may also avold service,

through absoclutely no effort on their part.

In an era when persons moved around very litle, an approach based on presence in the jurisdiction,
even transitory presence, was logical and would have covered almost all situations which might have
presented themselves to the courts. As people became more mobile, trade between England and
other urisdictions developed and the possibility for commercial or tort actions which involved non-
English, or "loreign”, elements Increased. In recognition of this, the number of situations In which

the English courts would entertain actions was expanded.

Since the late nineteenth century, the English courts have been able to take jurisdiction over matters
which invoive defendants who are not present in England, under specifically defined
circumstances.” Generally these required thut the plaintiff demonstrate that there was at least
somae, albelt quite limited, connection between the matter and the English courts. As the basis of
this Jurisdictlon Involves serving the defendant with originating process while outside the territory of
the count, this procedure is referred to as “service ex furis®; In the American context, this is also

known as “long-arm” jurisdiction,

Originally, service ex jurls was only avallable i the plaintiff first applied to the court for permission.

In most Canadien provinces and many other common-law jurisdictions, the requirement for prior

13

Ses, Common Law Procedure Act, 1852 (UK), 15 & 16 Vict, ¢. 76, ss 18, 19.



permission from the court has been abolished in favour of automatic service ex juris in situations
meeting conditions lald down by the rules of court. In some cases, the connections with the court
are tenuous, at best." The possibllity of making an application to the court in siiuations not

covered by the rules of the court is maintained. This provides plaintiffs with virtually unlimited
access to common-law courts. Once service ax juris is effected, elther as of right or with permission
of the count, courts feel they have Jurisdiction to hear the case and grant judgment, even in the
absence of the defendant. As will be seen, this very wide jurisdiction-taking is not mirrored in the
judgment-enforcing practices of the common-law courts: as a general rule the common-law courts

do not accept that other courts should exercise the wide jurisdiction they claim for themselves.

Given the traditional way in which common-law courts enforce default judgments,'® a defendant
who recelves service ex jurls Is faced with a diificult choice whether to appear to defend the action.
Failure to appear almost certainly results in a default judgment from the original court. This wiruld
not be a problem for a defendant who does not have, and does not intend to have, any assets in
that court's Jurisdiction, as this type of judgment has not traditionally been enforceable elsewhere.
On the other hand, a default judgment does present a problem for the defendant who has property
within the original court's jurisdiction, as the property becomes subject to seizure to satisfy the

judgment,

Appearing before an original court in order to protect property within that court’s jurisdiction,

though, could endanger the defendant's property elsewhere. One of the key grounds on which a

14

See Rule 17.02, Appendix 3, below at 118. While it Is easy to see why it is appropriate that an
Ontario court should have jurisdiction to hear many of the matters on the list In Rule 17.02, the
connection between some of them and Ontarlo is potentially quite tenuous. For example, damage
suffered within the province can cover a wide range of situations. The Ontario courts have a
residual authority under Rule 17.03 to permit service ex juris in cases not provided for by Rule 17.02.

3 See the discussion of judgment-enforcing, below at 13.

10



common-law court would enforce the judgment of another court was that the foreign court had valid
In personam jurisdiction over the defendant. A defendant who had appeared before the original
foreign court to defend an action was held to have “attorned” to that court's jurisdiction, thereby

granting it valid in personam jurisdiction, gven if that jyrisdiction did not otherwise exist. Asa

consequence, any appearances before foreign courts were fraught with danger.'®

Common-law courts have long held that they have an inherent power to stay matters before them in
appropriate cases' and in recent times they have adopted—to varying degrees'®—the traditional

Scots plea of forum non conveniens by which a court Is Invited not to hear a matter on the grounds
that, depending on the formulation, it is not a convenlent forum, or there Is another more convenient
forum. However, In the absence of statutory provisions to the contrary, the courts often held that an
appearance to make a forum non conveniens plea was an ‘Invitation’ to the court not to exercise its

Jurisdiction, and was an attornment to the Jurisdiction even if the plea was unsuccessful.

Today, defendants who are of the view that Ontario Is not the most suitable location for a case to be
heard can apply to have the Ontario court refuse to exercise its Jurisdiction by invoking the doctrine

of forum non conveniens without facing the traditional dilemma. Rule 17.06 now provides that a

'*  See Henry v. Geoprosco International Ltd, [1976] 1 QB 726, [1975] 2 All ER 726 (CA).
Although, as J. Blom notes, this case "has not been well received in Canada®, "Conflict of Laws—
Enforcement of Extraprovincial Default Judgment—Rea! and Substantial Connection: Morguard
Investments Lid. v. De Savoye® (1991), 70 Can. Bar Rev. 733 at 744, note 64.

7 Sea Castel, supra note 9 at 219ff and McLeod, supra note 9 at 118if, for a discussion of the
Canadian approach; and Cheshire and North, supra note 9 at 221ff, Dicey and Morris, supra note 9
at 247ff, and Morrls, supra note 9 at 93f, for a discussion of the English approach.

8 See, for example, Castel, supra note 9 at 218-225; Hayes, supra note 12; A.G. Slater, "Forum
non conveniens: A View from the Shop Floor' (1988) 104 LQ Rev. 554; D.W. Robertson, "Forum non
conveniens in America and England: ‘A Rather Fantastic Fiction™ (1987) 103 LQ Rev. 398. See
also, Amchem Products Incorporated v. British Columbia (Workers' Compensation Board)

(25 March 1993), 22256 (SCC), where Sopinka J, writing for the Count, considers the doctrine of
forum non conveniens as it has been adopted in England, Australia, the United States and Canada.
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defendant served outside Ontario may challenge the service on the grounds that service was not
authorized by the rules, that an order permitting service should be set aside or that Ontario is not "a
convenient forum™'® and the court may make the order which "is just"® Subrule 17.06(4) makes

it clear that a person who challenges the Ontarlo court’s |urisdiction Is not held to have attorned to

its jurisdiction.

Hence, it can be seen that since the mid-nineteenth century, common-law couns have been
provided with the tools to permit plaintiffs to use them, regardless where the defendant Is located.
Even though the doctrine of forum non conveniens has been accepted in theory, its practical
application remains very much open to discussion to this day. Given the declarations of common-
law courts about the rights of plaintiffs not to have thelr choice of forum lightly Interfered with, only a
defendant with a lot to lose by doing nothing would take the tisk of invoking the doctrine. While
legislated Initiatives such as Ontario’s Rule 17.06 do mitigate the effects of service ex juris, they do
not materially alter the fact that the common-law courts reflect a plaintiff-centred viewpoint when It
comes to taking jurisdiction: it does not take much effort on the part of a plaintiff to bring an action

within the service ex juris provisions.?!

' Subrule 17.06(2)(c) (emphasis added).
2 Ibid.

' |n Ontario, the rules applicable to actlons brought in the Ontario Court (General Division) do
not apply to matters in Small Claims Court. As might be expected for a court that Is supposed to be
more expeditious and less formal than the regular courts, the Small Claims Court rules are
somewhat less detailed than are the rules governing actions In the General Division. For example,
there are no provisions dealing with forum non convenlens pleas or other challenges to the court’s
jurisdiction. See Appendix 4, below at 121, for the relevant rules.
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2. Judgment-Enforcing®
As has been seen, it Is faily easy to get a common-law court to hear a case, even one involving an
absent defendant. However, as has been pointed out, a judgment which cannot be enfarced Is not
particularly valuable, and the common-law courts do not have a particularly good record enforcing

|udgments from other courts.

The original English view was a relatively straightforward one: iis courts recognized in other courts
baslcally the same jurisdiction over people and things as they exercised thamselves:

Although the English courts would not automatically enforce foreign judgments in
England, they would entertain an action based on the foreign judgment agalinst an
English defendant if the forelgn court had obtained Jurisdiction over the defendant
according to English rules. Although this sensibly recognised the foreign court's
jurisdiction over property located and persons domiciled within its tarritory, unless
the foreign court had been able to effect service of process on a defendant
domiciled in England while he was within its territory, the English courts were of the
view that any subsequent proceedings could not be enforced in England.®

For better or worse, this willingness to recognise in others the same |urisdiction as the English
courts claimed themssives did not extend to service ex juris. While the English courts were more
than willing to have their process run throughout the world, and issue default judgments against
defendants who did not appear before them, they were not so willing to allow other courts to do the
same thing:

In actions In personam there are five cases in which the Courts of this country will

enforce a forelgn judgment: (1.) Where the defendant is a subject of the foreign

country in which the judgment has been obtained; (2.) where he was resident in the

foreign country when the action began: (3.) where the defendant in the character of
plaintif has selected the forum In which he is afterwards sued; (4.) where he has

%2 For a more detalled discussion of this aspect see Castel, supra note 9 at 237-274, McLeod,

supra note 9 at 579-654, Cheshire and North, supra note 9 at 337-401, Dicey and Morris, supra note
9 at 1033-1121, and Morris, supra note 9105-130.

@ P, Finkle and S. Coakeley, "Morguard Investments Limited: Reforming Federalism from the
Top" (1991) 14 Dalhousie LJ 340 at 343,
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voluntarily appeared; and (5.) where h3 has contracted to submit himself to the
forum [n which the judgment was obtained.**

As La Forest J noted in Morguard, with the exception of the first criterion, this "accurately represents

the common law in England to this day.**

Before Morguard, Canadian courts had adopted this approach, not only in their dealings with foreign
judgments, but also In thelr dealings with judgments emanating from sister provinces:
Essentially, then, recognition by the courts of one province of a personal
judgment against a defendant given In another province is dependant on the
defendant’s presance at the time of the action in the province where the
judgment was given. unless the defendant in some way submits to the
jurisdiction of the coust giving the judgment.®

According to La Forest J, "The English approach...was unthinkingly adopted by the courts of this

country, even in relation to the judgments given in sister-provinces.™

Enforcement of judgments which met the necessary jurisdictional test could still be denied on a
number of grounds, most of which are not particularly relevant for the purposes of this paper. These
grounds Include fraud; the fact that the foreign judgment is not a final judgment, (Le. It is still subject
to appeal); that the judgment is not for a determined, or at very least determinable, amount of
money; that the judgment is for the payment of taxes to a foreign authority; that the foreign

judgment has actually been satisfied; that the judgment violates the enforcing court’s notlons of

24

Emanuel v. Symon, [1908] 1 KB 302, 77 LJ (NS) 180 (CA), per Buckley LJ at 309.
#®  Supra note 1 at 1088. It should also h« noted that the English courts would appear to have
accepted reciprocity as a basis for the recw _nition of foreign in rem judgments; see Travers v.
Holley, [1953] P 246, [1953)] 2 All ER 794, [1953) 3 WLR 507 (CA}, which considered the effect in
England of a foreign divorce judgment.

2 Ibid. at 1092.

¥ Ibid. at 1095.

14



public policy; and that the foreign proceedings did not meet the enforcing court’s notions of natural

justice.?®

Over the years there have been legislative initiatives to facilitate the enforcement of foreign
Judgments in English and Canadian courts. These schemes have tended to provide an easier
method of enforcing foreign judgments based on registration, rather than requiring re-litigation of the
original suilt or an action on the foreign judgment, where the foreign judgment meets the
requirements of a codification of the common-law rules regarding which |udgments may be
enforced. Many of these legislative initiatives have been based on reciprocal arrangements between
jurlsdictions,® although some pleces of legislation do purport to govern foreign judgments

wherever arising.*

The net result of the traditional English practices, as adopted by Canadian jurisdictions, has been to
allow plaintitfs—regardless of their resldence or domicile—virtually unlimited access to the courts,
thereby presenting defendants with the possibllity of facing a default judgment if they do not appear,

while severely limiting the possibility of thelr appearance to mount challenges to the court’s

48

See, for example, Foreign Judgments Act, RSNB 1973, c. F-18, and Foreign Judgmaents Act,
RSS 1978, ¢. F-18, s. 5, which merely codify the common law. These Acts are based on the 1978
Mode! Law proposed by the Uniform Law Conference of Canada: Uniform Foreign Judgrents Act,
Uniform Law Conference of Canada, Consolidation of Uniform Acts, No. 18.

®  See, for example, the Reciprocal Enforcement of Judgments Act, RSA 1980, ¢. R-6; Court
Order Enforcement Act, RSBC 1879, c. 75; Reciprocal Enforcement of Judgments Act, RSM 1987,

¢. J20; Reciprocal Enforcement of Judgments Act, RSNB 1973, c. R-3; Reclprocal Enforcement of
Judgmaents Act, RSNfid 1990, c. R-4; Reciprocal Enforcement of Judgments Act, RSNS 1989, c. 388;
Reclprocal Enforcement of Judgments Act, RSO 1990, c. R.5; Reciprocal Enforcement of Judgments
(Unfted Kingdom) Act, RSO 1990, c. R.6; Reciprocal Enforcement of Judgments Act, RSPEI 1988,

¢ R-6; Reciprocal Enforcement of Judgments Act, RSS 1978, c. R-3; Reciprocal Enforcement of
Judgments Act, RSNWT 1988, ¢. R-1; Reciprocal Enforcement of Judgments Act, RSYT 1986, c. 146.
% gee K.W. Patchett, Recognition of Commercial Judgments and Awards in the Commonweaith,
(London: Butterworths, 1984), and the reciprocal enforcement legislation, supra note 29, and the
foreign judgments legislation, supra note 28.
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jurisdiction. At the same time, the courts have been particularly solicitous of the interests of their
domiciliaries, requiring that foreign courts follow even stricter rules than the English and Canadian
courts in order for their judgments to be enforceable. What is surprising Is that this chauvinism was
not only applied by common-law courts to non common-law courts, it was also applied to each

other and, within Canada, it was applied to other Caradizn common-law courls.

B. Québec
For a number of years, Québec has been in the process of replacing the Civil Code of LLower
Canada.”’ This process has reached the stage where the Civit Code of Québec™ has been
adopted, although it has yet to come into force.® When it does, it will make significant changes to
the way Québec courts deal with conflict of laws questions, both from the point of view of substance
and procedure. An entire book of the new Code (Book Ten, articles 3076-3168) has been devoted
to Private International Law; Title Three of the Book (articles 3134-3154) deals with thg International
Jurisdiction of Québec Authorities™ while Title Four (articles 3155-3168) deals with Recognition and

Enforcement of Forelgn Decisions and Jurisdict'an of Foreign Authorities.

3 An Act respacting the Civil Code of Lower Canada, LC 1865, c. 41; hereafter referred to as

CCLC or “the old Code".
®2  LQ 1991, c. 64; hereatter referred to as CCQ or "the new Code". For the texi of the new Code,
see Code Civil du Québec/Civil Code of Québec, (Cowansville, Québec: Yvon Blais, 1992). This
new Code is based on the work of the Office de révision du Code civil (hereafter referred to as the
ORCC). See, Québec, Office de révision du Code civii, Rapport sur le Code civil du Québec, Projel
de Code civil, vol. |; Rapport sur le Code civil du Québec, Commentaires, vol. Il, {Québec: Editeur
officiel du Québec, 1977).

3 At the time of writing, it was expected to come into force on 1 January 1994.

3 The term “Québec authority* Is used throughout Title Three of the new Code where one would
expect to see the term “Québec court”; there is no definition for the former term. According to
Groffier, the Minister of Justice feels that Québec courts should decide how far to extend the
concept: Groffier, La réforme du droit international privé québécols, supplément au Précis de drolit
International privé québécois, (Cowansville: Yvon Blals., 1993) at 127; hereafter referred to as
Groffier, Supplément.
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1. Jurisdiction-Taking
a. Chil Code of Lower Canada—The old Code™

The Québec courts have traditionally taken a simitar, albeit more limited, approach to jurisdiction as
their common-aw counterparts. Like the common-law courts, they clalm jurisdiction over land and
other Immoveables within thelr territorial jurisdiction: In other words, the province of Québec.®
They also claim jurisdiction over all persons domiciled In Québec. It should be noted that the civil-
law notion of domiclle Is somewhat different from the common-aw notion.”” The Québec courts
do not accept simple, transitory presence within their territory as being sufficient to ground
jurisdiction; Groffier conslders this to be "un lien trop ténu et arbitralre entre la partie et la
juridiction.**® Additional grounds for exercising jurisdiction are location of the cause of action and

agreement of the parties.

The old Code provides for the application of Québec law to persons and things located within
Québec. It does not, however, generally determine the Jurisdiction of the Québec courts. For this,
reference must be had to the Code of Civil Procedure.® According to Groffler,

Les seules dispositions du droit québécois concernant la compétence Juridictionnelle

des tribunaux & connaftre des litiges présentant un élément d'extranéité se trouvent

dans les articles 27 et 28 du Code civil qui ne sont pas trés explicites. L'article 27
déclare que:

3 see generally, J.-G. Castel, Droit international privé québécais, (Toronto: Butterworths, 1980)
at 659if.

%  This is broadly similar to the common-law /n rem |urisdiction, subject to the difference between
the civil-law notion of immoveables and the common-law naotion of real property.

% This jurisdiction Is analogous, although, as will be seen, not identical, to the common-law in
personam Jurisdiction. See articles 79tf CCLC for the Québac rules relating to domicile. The new
rules are found in articles 75ff CCQ.

% E. Groffler, Précis de drolt International privé québécois, 4th ed. (Cowansville, Québec: Yvon
Blals, 1990) at 243, para. 244; hereafter referred to as Groffier, Précis.

% (Code of Civil Procedure, $Q 1965, ¢. 80.
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L'étranger quolque non réskdant dans e Bas-Canada, peut y étre poursuivi
pour I'exécution des obligations qu'll a contractées méme en pays étranger.

[Allens, although not resident in Lower Canada, may be sued In hg courts
for the fulfilment of obligations contracted by them In foreign countries.]

Ces articles n'ont fait I'objet d'aucun commentaire particulier de la part des
codificateurs québécols qul indiquent pourtant comme sources les articles 14 et 15
du Code civil frangalis.

La plupart des auteurs et la jurisprudence y volent le simple principe que I'étranger
ne peut décllner la ]uridlctlon pour la seule ralson qu'il est étranger Par ggntrg,

Quant & I'article 28, |l s'agit d'une ragle quelque peu superfétatoire réafiirmant la
compétence des tribunaux du domicile du défendeur et protégeant I'étranger
lorsque les falts imputés au défendeur québécols ont été commis a

I'étranger.”’ [Emphasls added.)

“  Groffler, Précis, supra note 38 at 249, footnotes omitted. Groffier cites the French text of art.

27 CCLC; the English version is the official translation. Article 28 CCLC provides:

Any inhabitant of Lower Canada may be sued In its courts for the fulfilment of
obligations contracted by him in foreign countries, even In favour of a foreigner.

The applicable articles of the Code of Civil Procedure provide:

68. Subject to the provisions of articles 70, 71, 74 and 75, and notwithstanding any
agreement to the contrary, a purely personal action may be instituted:

(1) Before the court of the defendant’s real domicile or, in the cases
contempiated by article 85 of the Civil Code [of Lower Canada which governs
elaction of domicile], before that of his elected domicile.

If the defendant has no domiclle in Québec but resides or possesses property
thereln, he may be sued before the court of his ordinary residence, before the court
of the place where such property Is situated, or before the court of the place where
the action is personally served upon him;

(2) Before the court of the place where the whole cause of action” has arisen;
or, in an actlon for libel published in a newspaper, before the court of the district
where the plaintiff resides i the newspaper has circulated thereln;

(3) Before the court of the place where the contract which gives rise to the
action was made.

A contract giving rise to an obligation to deliver, negotlated through a third party
who was not the representative of the creditor of such obligatlon, Is deemed to have
besn made at the place where the latter gave his consent. [Emphasis added.]
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As can be seen, these provisions are much more restrictive than those in effect in the common-law
provinces. In line with this more restrictive approach, the general rule is to sue defendants where
they are located, unlike the common-law approach which s to allow plaintiffs to choose a forum to
thelr liking. Given this approach, it is perhaps not too surprising that the doctrine of forum non
convaniens has not been well-received in Québec. There Is, in fact, a strong judicial tendency to
hold that the Québec courts gannot decline to exercise jurisdiction if a matter is properly before

them.*'

b. Ciil Code of Québec—The new Code
Under the provislons of the new Code, Québec authorities still have jurisdiction over immoveables
located In Québec (article 3152) and over persons domiciled in Québec (article 3134). In addition to
the baslc jurisdiction based on domicile in Québec, Québec authorities will have jurisdiction over
companles with a presence in Québec when the matter relates to their activities there (article

3148(2)); over "faults" committed in Québec, damage suffered In Québec, injurious acts occurring in

89. Notwithstanding any agreement to the contrary, an action based upon a
contract of insurance and taken against the insurer may in all cases be instituted
before the court of the domicile of the insured; in the case cf insurance of property,
it may also be instituted before the court of the place where the loss occurred

73. A real actlon or a mixed action may be taken either before the court of the
domicile of the defendant or befure the court of the district where the property In
dispute is situated In whole or In part.

* This term has caused a good deal of discusslon within Québec lega! circles. See Groffler,
Précis, Ibid. at 254ff for a discusslon of how the courts and authors have dealt with this apparently
restrictive provislon. Articles 70, 70.1 and 70.2 deal with family law matters; article 71 deals with
incidental actlons in warranty; article 72 deals with multiple actions instituted by the same plaintiff
agalnst the same defendant; article 74 deals with successions; article 75 deals with multiple
defendants, For a list of cases interpreting and articles considering these provisions of the Code of
Civil Procedure, ses H. Reid, Code de procédure civile du Québec—Complément jurisprudence et
doctrine, 8th ed. (Montréal: Wilson & Lafleur, 1992} at 104ff.

“* See Groffier, Précis, ibid. at 244-5 for a discussion of this questlon, as well as a list of the
cases in which the matter has been discussad. It Is somewhat ironic, though, that forum non
conveniens is not well recelved in Québec circles as it has been imported into common law from
Scots civil law, which shares similar antecedents with Québec civil law.
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Québec and "obligations arising from a contract [that] was to be performed In Québec® (article
3148(3)); over matters the parties have agreed to submit to Québec authoritles (article 3148(4)); and
when the defendant submits to the Québec authority’s jurisdiction (article 3148(5)). Québec
authorities will have ng jurisdiction when the parties have previously agreed to conter jurisdictlon on
other courts, unless the defendant submits to the Québec authority's jurisdiction (article 3148, last

paragraph).

Québec authoritles will have jurisdiction over consumer and employment contracts where the
consumer or employee is domiciled or resident in Québec, and the employee or consumer's walver
cannot be held against him/her (article 3148). In the case of insurance contracts, Québec
authorities will have jurisdiction where “the holder, the insured or the beneficlary of the contract is
domiciled or resident in Québec, the contract is related to an insurable Interest situated In Québec
or the loss took place in Québec” (article 3150). Québec authorities will also have |urisdiction over
the succession matters listed in article 3153. By the interplay of articles 3151 and 3129, Québec
authorities will have exclusive jurisdiction over, and Québec rules will apply to, liability “as a result of
exposure to or the use of raw materials, whether processed or not, originating In Québec” (article
3129; this would appear to be an attempt to keep disputes relating to alleged Injurles from the world-
wide use of asbestos before Québec authorities). In addition to the general rules, special provision
is made for Personal Actions of an Extrapatrimonial and Family Nature (articles 3141-3147, l.e.
custody of children, alimony, etc.). What Is particulary interesting In terms of the development of
Québec law is that, even If the Québec authorities do not otherwise have jurisdiction, they may

assume jurisdiction;

if the dispute has a sufficient connectlon with Québec, where proceedings cannot
possibly be Instituted outside Québec or where the Institution of such proceedings
outside Québec cannot reasonably be required.”

2 Article 3136. See Groffier, Supplément, supra note 34 at 131-2, for a dlscusslon of this

provision.
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in addition to belng much more explicit and expansive than its predecessor, the new Code® also
makes provision for a Québec authority not to exercisa its Jurisdiction: “it may exceptionally and on
an application by a party, decline Jurisdiction if It considers that the authorities of another country

are In a better position to decide."*

2. Judgment-Enforcing
a. Chil Code of Lower Canada—The old Code™
in theary, the Québec approach to enforcing foreign judgments is very similar to the common-law
approach:

Pour qu'un jugement étranger puisse étre reconnu au Québec, il faut tout d'abord
que le tribunal étranger alt rempli les conditions de compétence juridictionnelle
prévues par le drolt international privé québécois. |l s'agit de ce qu'on appelle la
«compétence indirecten. 1l faut également que le Jugement respecte un certain
nombre d'autres conditions: qu'il ne soit pas contralre & I'ordre public du Québec,
qu'll solt final et définitif et, de fagon moins générale, que le jugement alt été rendu
selon la lol prescrite par la régle de confiit québécoise.*®

Of course, given that Québec |urisdiction-taking rules are different from common-law ones, it Is only
to be expected that the situations In which Québec courts will enforce foreign judgments will be
different from the common-law situatlons. For the type cf situation under consideration in this
discussion, Groffier indicates that any one of the following can ground a foreign court’s jurisdiction:
a) le défendeur a son domicile dans la juridiction territoriale du tribunal qui a
prononcé le jugement;
b) la cause d'action y a pris nalssance et le défendeur y a regu personnellement

signification de la demande;
c) le défendeur y a des biens;

49

According to Groffier, the Cods of Civil Procedure will be amended to limit the effect of article
68 to internal Québec mattars, hence the new Code will be the sole source of jurisdiction In
international matters: Groffler, Suppl/ément, ibid. at 139.

“ Aricle 3135, This Is effectively a codificatlon of the doctrine of forum non conveniens. See
Groffier, Supplément, ibid. at 129-31.

43

Sea generally, Castel, supra note 35 at 837-848.

48

Groffier, Précls, supra note 38 at 285.
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d) les partles se sont soumises & la juridiction du tribunal.*’

Although the common lawyer might not fully understand, or agree with, these bases, it is obvious
that they are linked to the jurisdictlon-taking ruies in a similar way to the common-law approach,
with the notable difference that Québec recognizes in other courts virtually the same Jurisdiction that
it claims for itself.*® In addition to the basic criterla there are requirements similar to the common
law that the foreign judgment be final, not obtained by fraud and that it not violate any significant
public policy rule. One of the interesting features of Québec's current approach to snforcoment of
foreign judgments Is the révisfon au fond provided for by article 178 and its counterparts, articles

179 and 180 of the Code of Civil Procedure:

178.  Any defence which was or might have been set up to the origlnal action
may be pleaded to an action brought upon a judgment rendered out of Canada,

179.  Any defence which might have been set up to the original action may be
pleaded to an action brought upon a judgment rendered in any other province of

Canada, provided that the defendant was not personally served with the action In
h_other provin r digd not rin h_acti

180.  Any such defence cannot be pleaded If the defendant was personally served
in such province, or appeared in the original action, except In any case involving the
decislon of a right affecting immoveables In this province [f.e. Québec], or the
jurisdiction of a foreign court concerning such right.

[Emphasis added.]

47

Groffier, Précis, ibid. at page 285-6, footnotes omitted. In the foliowing pages she discusses
the application of each of these criteria. Particularly interesting Is her comment “Il nous semble que

sl la comparution se borme & contester la juridiction, elle ne devralt en aucun cas étre assimilée &
une soumission®, /bld. at 287.

43

Although as Groffier notes, In Groffier, Précis, ibid. at 287-8, article 180.1 of the Code of Civil
Procedure denies recognition of forelgn judgments In those cases where Québec law grants
exclusive Jurisdiction to Québec courts, /.e. particularly In matters relating to asbestos—a particularly
sensitive point In Québec political and economic circles.
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As Groffler notes, these provisions essentially give the Québec judge the right to sit on appeal of all
forelgn judgments,® but only of Canadian judgments rendered in circumstances In which the
common law would hold that the original court did not have valid in personam jurisdiction.
Somewhat ironically, unilke the common-law provinces, Québec has traditionally given more
credence to the judicial proceedings of other Canadian provinces than it does to the proceedings of

other countries.

b. ChHil Code of Québec—The new Code

Chapter | of Thle Four deals with the Recognition and Enforcement of Foreign Decisions.*

“  Groffler, Supplément, supra note 34 at 149. Although generally unknown In common-law

jurlsdictions, see Re Aero Trades Western Ltd and Ben Hocum & Son Ltd (1974), 51 DLR (3d) 617
(Man. Co. Ct), which suggests that the Manitoba courts may engage in a similar exercise in some
situations.

% Arlcles of interest are:

3155, A Québec authority recognizes and, where applicable, declares enforceable
any decision rendered outside Québec except in the following cases:

(1) the authority of the country where the decislon was rendered had no
Jurisdiction under the provisions of this Title;

(2) the decislon Is subject to ordinary remedy or is not final or enforceable at
the place where It was rendered;

(3) the decislon was rendered in contravention of the fundamental principles of
procedure;

(4) a dispute between the same parties, based on the same facts and having the
same object has given rise to a declslon rendered in Québac, whether it has
acquired the authority of a final judgment (res judicata) or not, or is pending before
a Québec authority, in first instance, or has been decided In a third country and the
decision meets the necessary conditions for recagnition In Québec;

(5) the outcome of a foreign decision is manifestly Inconsistent with public order
as understoort in international relations;

(6) the decislon enforces obligations arising from the taxation laws of a foreign
country.

According 10 the ORCC, supra note 32 at 1008 (vol. Il), these provisions and the following ones are
largely based on the Hague Convention on tha Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters (1 February 1971).

3156. A decision rendered by default may not be recognized or declared
enforceable unless the plaintiff proves that the act of procedure initiating the
proceedings was duly served on the defaulting party in accordance with the law of

23



According to Groffier, “La réforme est fondée sur le principe que les décislons étrangéres sont

reconnues.”®' She notes that:

Cette partie du droit international privé était peut-étre celle qui avait le pius besoin
de réforme car la difficulté d'exécuter un jugement étranger au Québec en fait le
havre des mauvais débiteurs,

[ 20 B BN BN

En matidre de reconnaissance et d'exécution des décisions étrangéres, deux
immenses améliorations sont & signaler: (1) la suppression de la révision au fond
(art. 3158), ce qui aligne le droit québécols sur la régle en vigueur dans les autres
provinces du Canada et dans un grand nombre d'autres pays dont la France ot
I'Angleterre et (2) la suppression de I'exigence d’application par le juge étranger de
la lof désignée par la ragle de confiit du drolt québécols (art. 3157).%

Although these provisions will likely make a maor difference to the number and type of judgments
enforced In Québec, structurally they are not particularly Innovative. They make the enforcement of

foreign Judgments subject to jurisdictional rules established In Québec.> In other words, the

the place where the decislon was rendered.

However, the authority may refuse recognition or enforcement if the defaulting
party proves that, owing to the circumstances, he was unable to learn of the act of

procedure Initiating the proceedings or was not given sufflcient time to offer his
defence.

3158. A Québec authority confines itself to verlfying whether the decision in
respect of which recognition or enforcement Is sought meets the requirements
prescribed in this Title, without entering into any examination of the merits of the
decislon,

For a discussion of the likely effect of these provisions, see Groffler, Supplément, Ibid. at 149ff.

L]

Groffier, Suppiément, ibid. at 149.
% E. Groffler, "La réforme du droit international privé québécols” (1992) 52 R du B 607 at 642;
hereafter referred to as Groffier, Réforme. See also Groffler, Supplément, ibid. at 147H.

% Chapter Il deals with the Jurisdiction of Foreign Authoritles, its principal provisions Include the

following:

3184. The jurisdiction of foreign authorities s established in accordance with the
rules on jurisdiction applicable to Québec authorities under Title Three of this Book,
to the extent that the dispute is substantially connected with the country whose
authority is seised of the case. [Emphasis added.]
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simple fact that a foreign court felt itself competent to issue a judgment will not entitle it to

enforcement In Québec: the decision will still have to be final and it will still have to meet Québec’s

This article first appeared In Bill 125, Code civil du Québec, 1st sess., 34th Leg., Québec, 1990, two
days before the Supreme Court’s declslon In Morguard, infra note 1. Referring to Morguard, Groffier

comments:

Cette décislon, bien qu'émanant d’'une province de common law, influencera

probablement I'interprétation de I'article 3164. En tout cas, elle a changé I'image du

drait International privé anglo-canadien.

Groffler, Réforme, ibid. at 647. See also, Grofiler, Supplément, ibid. at 162ff.

3165. The jurisdiction of a foreign authority is not recognized by Québec authorities

In the following cases:

(1) where, by reason of the subject matter or an agreement between the parties,

Québec law grants exclusive jurisdiction to its authorities to hear the action which
gave rise to the foreign decision;

(2) where, by reason of the subject matter or an agreement between the parties,

Québec law recognizes the exclusive jurisdiction of another foreign authority;

(3) where Québec law recognizes an agreement by which exclusive jurisdiction

has been conferred upon an arbitrator. [Emphasis added.]

3168. In personal actlons of a patrimonlal nature, the jurlsdiction of a foreign
authority Is recognized enly in the following cases:

(1) the defendant was domiciled in the country where the decision was
rendered;

{2) the defendant possessed an establishment In the country where the decision

was rendered and the dispute relates to its activities in that country,

(3) a prejudice was suffered In the country where the decision was rendered and
it resulted from a fauit which was committed in that country or from an injurious act

which took place In that country;

(4) the oblligations arising from a contract were to be performed in that country;

(5) the parties have submitted to the foreign authority disputes which have
arisen or which may arise between them in respect of a specific legal relationship;

however, renunciation by a consumer or a worker of the jurisdiction of the authority

of his place of domiclle may not be set up against him;
(6) the defendant has recognized the jurisdiction of the foreign authority.
[Emphasis added.]

The grounds in article 3168 are analogous to the grounds on which the Québec authorities have

jurisdiction; see article 3148.
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notions of procedural falmess and public policy.™ New legislated criteria Include the notion of lis
pendens and the prohibitior on enforcing forelgn taxation judgments.® The révision au fond no

longer exists so the preference previously accorded to other Canadian judgments no longer exlists.

As these provisions have yet to be proclaimed in force, i Is still too early to determine how they will
actually affect Québec courts’ attitudes to the taking of jurisdictlon and recognizing and enforcing
forelgn Judgments.® As noted above, the révision au fond and its assoclated preference for
Canadian Judgments will no longer exist and there is no discussion In these texis of any difference in
treatment of situations which involve other Canadian provinces rather than foreign countries. While It

is unfortunate that the traditional preference afforded to other Canadlan judgments has been

®  In presenting its draft Civil Code In 1977, the ORCC commented on the notlon of public order

{public policy In common-law terms):

L'ordre public est I'enfant terrible, «I'élément perturbateur» du droit international
privé. Il n'y a pas de matiére ol cette notion ne fasse son apparition. En donner
une définition qui pourrait servir de critére clair et net dans I'appréciation des
différents cas n'est pas possible....

LI B R BN

Dans certains cas, |le juge reconnaitra une situatlion valablement créée a I'étranger,
méme sl elle n'e(t pu I'étre au Québec. L'ordre public, en principe, ne dolt pas faire
échac aux droits acquis. Alnsi, Ia réaction a I'encontre d'une dispositlon contraire a
I'ordre public n'est pas la méme selon qu'elle met obstacle a I'acquisition d’un droit
au Québec ou qu'll s'agit de laisser se produire au Québec les effets d'un droit
acquis sans fraude & I'étranger. Pour meltre cbstacle & I'effet d’un drolt acquis sans
fraude a I'étranger, I'ordre public doit remplir une fonction plus draconlenne que
pour écarter une lol étrangére susceptible d'intervenir dans I'acquisition d'un drolt au
Québec. C'est pour cela que le texte tilise I'expression «manifestement
incompatible». On a voulu mettre en relief que les tribunaux ne devralent falre appel
a l'ordre public que dans des cas graves, & savolr dans les cas ol I'application de 1a
loi étrangare ou la reconnaissance ou I'exécution d'une décision étrangére poreralt
atteinte aux principes fondamentaux du droit ou de la morale au Québec.

Supra note 32 at 987 (vol. |1).

¥ Although article 3162 provides for enforcement of such Judgments where the foreign jurisdiction

enforces similar Québec Judgments.

® For a general discusslon of some of the likely implications of these articles, see Groffler,

Supplément, supra note 34 at 161-9.
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removed, given the traditlonal approach of the other Canadian provinces, there Is no reason why

Québec should have maintained a more open-minded approach than the common-law provinces.

C. Morguard Investments Ltd. v. De Savoye™
At the end of 1990, with very little fanfare or warning,® the Supreme Court of Canada made a
substantial change to the way Canadian courts will take jurisdiction over matters with an extra-
provincial element, and the way in which they enforce judgments emanating from sister-provinces.
In Morguard, the Court declded that henceforth, the judgments of the courts of one province shall
be enforced by the couns of the others, almost automatically, providing that the issuing court met
certaln jurisdiction-taking criteria. Somewhat surprisingly, the court drew no distinction between the
common-law provinces and Québec and, as two civil law Judges sat on the panel which heard the
case,® one can only assume that there are no reasons not to apply the new rules In relation to

judgments emanating from or being enforced In Québec.

The facts of the case are relatively simple: De Savoye, while resident in Alberta became a guarantor
and then mortgagor of four condominium units; there were no jurisdiction clauses In the mortgages.
The morigages were assigned to Morguard Investments and Credit Foncler Trust. De Savoye

moved to British Columbla and subsequently defaulted on the mortgages. The mortgagees

57

Supra note 1. The discussion In this part is based In large part on the author's previous work
with Peter Finkie and Loulse Barrington: Finkle and Coakeley, supra note 23; S. Coakeley, P. Finkle
and L. Barrington, "Morguard Investments Ltd: Emerging International Implications® (1992)

15 Dalhousie LJ 629.

*  While it Is not, of course, suggested that the Court should have given advance warning of its
intention to decide the case in a particular way, In view of the language It used and the nature of its
analysls there are Constitutional implications to Its declslon. As was noted In Finkle and Coakeley,
ibid. at 346, note 22, it Is unfortunate that the Court did not have the benefit of intervenors such as
the Attorneys General.

*®  Dickson CJ (at the time of hearing) and La Forest, L'Heureux-Dubé, Sopinka, Gonthler, Cory
and Mclachlin JJ. La Forest J wrote the unanimous decision.
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commenced proceedings In Alberta and De Savoye was sarved, in British Columbia, in accordance
with Alberta rules of court. De Savoye did not make any effort to defend the Alberta actions, nor did
he in any way attorn to the Alberta court's jurisdictlon, and default "Rice Orders® were obtained;
under these Orders, after a redemption perlod had explred, the properties were sold and De Savoye
became liable for the deficiencies. The mortgagees applied to the British Columbia courts to have

the Alberta judgments enforced.

As has been noted above, under the rules that had obtained in Canada up to this polnt, it is quite
easy to see why De Savoye made no effort to defend the action before the Alberta courts.
Although, as La Forest J notes, "No one denies the Alberta court's jurisdiction to entertain the
actlons and enforce them there I it can",* for the courts of another common-law jurisdiction to
have recognized and enforced the Alberta judgment under the traditional approach would have
required De Savoye's presence in Alberta at the time the action began, a clause in the morntgage
stipulating, or at very least implying, that the Alberta courts would have jurisdiction to hear the
action, or a voluntary appearance before the Alberta court.’’ Assuming that De Savoye had no
assets in Alberta other than the subject properties, and did not contemplate acquiring assets there

or establishing a residence thers In the future, he should have been Immune from the judgment.

Somewhat surprisingly, the British Columbla Supreme Court granted the mortgagees’ application.”
De Savoye appealed to the British Columbia Court of Appeal and lost.* De Savoye then appealed

to the Supreme Court of Canada.

®  Morguard, supra note 1 at 1086.

8 See Emanuel v. Symon, supra note 24.

®  Morguard Investments Ltd v. De Savoye (1987), 18 BCLR (2d) 262, [1988] 1 WWR 87 (SC).
a

Morguard Investments Ltd v. De Savoye (1988), 27 BCLR (2d) 155, [1988] 5 WWR 650,
29 CPC (2d) 52 (CA).

28



In determining that the traditional situation should no longer be the norm in Canada, La Faorest J
reviewed the historical roots of the English rules and their adoption by Canadian courts vis-a-vis the
decisions of the courts of other provinces. He concluded that the adoption of the English approach
was a “serlous error.® In his view, courts must look to the underlying principles of private
international law, the rules of which “are grounded In the need In modern times to facilitate the flow
of wealth, skills and people across state lines In a falr and orderly mannet.™ This flow of wealth,
skills and people is obviously of great importance to the Court as the notion is repeated in the
judgment and accommodating it Is said to have "become imperative".* The traditional rules "fly in
the face of the obvious Intention of the Constitution to create a single country*,*” one of the

*central features [of which] was the creation of a common market.”®

Noting that there are constitutional and sub-constitutional arrangements In Canada that ensure all
Canadian lawyers and [udges are effectively subject to national standards, La Forest J felt that there
was no need for a Canadian equivalent to the American and Australian Full Faith and Credit Clauses,
ora Cangdlan equivalent of the European Convention on Jurisdiction and Enforcement of

Judgments in Civil and Commercial Matters,” concluding as he did that “the courts in one

Morguard, stpra note 1 at 1098.
*  Ibid. at 1096.

% ibid. at 10398.

7 Ibid. at 1099.

% Ibid.

®  Given that both the United States anc “.ustralian Constitutions have a Full Faith and Credit
Clause, and given that the European Community has seen the need to adopt a similar approach in
lts Convention (see discussion below at 48ff), It is somewhat odd that the Fathers of Confederation
could have thought it possible to create a single Canadian marketplace without a Full Faith and
Credit Clause. On the other hand, given that the Americans, Australlans and Europeans feit the
need for an explicit provision, It is also somewhat odd that La Forest J Is of the view that such a
provision Is not necessary in the Canadian Constitution.
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province should give full faith and credit, to use the langu.ge of the United States Constitution, to
the judgments given by a court in another province or a territory, so lon hat has pr

r ropriately, exercl risdiction In the actlon."™ Fairness to the defendant “requires that the
judgment be issued by a court acting through falr process and with properly restrained
jurisdiction.””' Fair process is not the same, though, as due process under the United States
Constitution and it is expressly declared by La Forest J not to be an Issue In the Canadian

context.”™

La Forest J rejected the British Columbla Court of Appeal's reasoning which held that the Alberta
court’s decision should be enforced in British Columbia on the basis of reciprocity of jurisdiction-
taking rules (i.e. as the British Columbia courts would have taken jurisdiction under similar
circumstances, they should recognize the validity of the Alberta court's actions): "...| do not see the
‘reciprocity approach’ as providing an answer to the difficulty regarding in personam |udgments,
whatever utility it may have on the international plane."” He was more attracted by the “real and
substantial connection” approach taken by Dickson J, as he then was, in Moran v. Pyle National
(Canada) Ltd.”* Dickson J felt that the existence of a real and substantial connectlon was the test
to determing whether the courts of a province were competent to hear a case in tort. La Forest J
realized that it would be counter-intuitive for the Supreme Court to hold that a province’s courts

would have jurisdiction to hear a case if it did not also hoid that the resulting judgment could be

70

Morguard, supra note 1 at 1102, (emphasis added).
™ Ibld. at 1103.

7 bid.

ibld. at 1104.

™ [1975] 1 SCR 393, 43 DLR (3d) 239, 1 NR 122, [1974] 2 WWR 586.



enforced throughout the country. Presumably ¥ this loglc obtalns In the case of tort, it also obtains

in contract and in other matters as well.

Given the ccmmon-law tradition, I is not surprisiig that La Forest J seemed 1o be primarily
concerned with the Interests of the plaintiff, but he was not totally oblivious to the interests of the
defendant, concluding:

it seams to me that the approach of permitting sult where there Is a real and
substantial connection with the action provides a reasonable balance between the
rights of the parties. It alfords some protection galnst being pursued in
|urisdictions having little or no cennection with the transaction or the partles. ...

The private international law rule requiring substantial connection with the
jurisdiction where the action took place Is supported by the constitutional restriction
of legislative power “In the province’. As Guerin J. observed in Dupont v. Taronga
Holdings (1986), 48 D.L.R. (4th) 335 {Que. Sup. Ct.) at p. 339, (translation) "In the
case of service outside of the issuing province, service ex juris must measure up to
constitutional rules.” The restriction to the province would certalnly require at least
minimal contact with the province, and there is authority for the view that the
contact required by the Constitution for the purposes of territoriality is the same as
required by the rule of private international law between sister-provinces.”

La Forest J intimated, al*hough he did not decide, that the applicable test might be similar to the
minimum contacts test expounded by the Supreme Court of the United States,” however he did
not adopt the American terminology. in additicn, he clearly expects courts to continue to apply the
doctrine of forum non conveniens where appropriate, and he did not exclude the possibility of
courts refusing to enforce decislons from the courts of sister-provinces on the traditional grounds of

“fraud or conflict with the law or public policy of the recognizing jurisdiction.”

™ Morguard, supra note 1 at 1108-9.

™ See discussion below at 34f.

It

Morguard, supra note 1 at 1110,
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In La Forest J's view, the varlous Reciprocal Enforcemnent of Judgments Acts™ in no way limit the
effects of his judgment as they “simply provided for the registration of judgments as a more
convenlent procedure than was formerly available, i.e. by bringing an action to enforce a judgment
given In another province... There Is nothing, then, to prevent a plaintiff from bringing such an action

and thereby taking aclvantage of the rules of private International law as they may evolve over

time."™®

Now that the dust har settlec, it Is clear that the Judges of the Supreme Court have re-written
aspects of Canadlan conflicts law and standardized It across the country—at least as far as common-
law provinces are concerned.” It is perhaps less clear exactly how much they have changed it

and even less clear how they expect the lower courts to go about implementing the decision.

Among the questions that have been asked as a result of the Coust's decision are the following:®'

™ See text accompanying note 29, above at 15.

™ Morguard, supra note 1 at 1111,

% There Is disagreement regarding the extent to which the court has laid down rules applicable to
Québec as well as the common-law provinces. As Groffier notes, the present author along with

P. Finkle, as well as P. Hogg, are of the view that the Court has probably lald down a constitutional
principle which is also applicable to Québec; J. Blom is uncertain, as is V. Black (although they tend
to agree), E. Edinger and H.P. Glenn (both of whom tend to disagree). Groffier does not express an
oplnion, although she comments:

Certes, il n'est pas certain que ces arréts alent créé des régles constitutionnelles
susceptibles de faire déclarer ultra vires une disposition législative qul les
enfreindrait....Mals Il ast Incontestable qu'une évolution a commencc et elle risque
d'aboutir 4 Imposer l'existence d'un llen avec la pravince pour pouvoir procéder a
une signification ex juric an se fondant sur les paragraphes 92(13) et (14) de la Lo/
constitutionnelle de 1867 ou encore sur l'article 7 de la Charte canadienne des
droits et libertés.

Groffier, Suppiément, supra note 34 at 12 and assoclated notes.

% See, for example, Finkle and Coakeley, supra note 23; Blom, supra note 16; J.-G. Castel,
“Recognition and Enforcement of a Sister-Province Default Money Judgment: Jurisdiction Based on
Real and Substantial Connection” (1991) 7 BFLR 111.
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What does “real and substantial connectlon® mean and Is it sufficient that there be a real and
substantlal connection between *.e province and the litigation or must the province have the most
real and substantial connection?

Can a plaintiff Invoke a real and substantial connection to glve a court a jurisdiction it would
not otherwise possess through its own rules regarding extra-territorial jurisdiction, or Is it simply
avallable to a defendant to contest a court's jurisdiction i a real and substantial connection does not
exist? Is the defendant required to challenge a court's jurisdiction during the inttial litigation, or Is it
possible to invoke the absence of a real and substantiai connection when the plaintiif attempts to
enforce the judgment?

What is “fair process® and is It really not relevant in the Canadian context?

What grounds can a defendart invoke to prevent enforcement of a judgment? Is the
defendant's only recourse to challenge a judgment before the issuing court or are there pleas that
can properly (and maybe only) be made before the enforcing court?

What are the mechanics of enforcement—must a plaintiff bring a new action before the
enforcing court or Is it possible to proceed simply by registration?

What level(s) of courts are covered by this new scheme: superior courts and inferior courts,
to the extent that they still exist, are presumably covered, but what about small claims courts, and

does the judgment apply to other tribunals?

In order to answer these and other questions, the courts will have to start interpreting Morguard In
light of the various factual situations litigants are able to present. The next sections of this paper will
consider whether the other “federal” jurisdictions that attracted the Supreme Coutt’s attention, and
which have had more experience in dealing with the thomy Issues of Jurisdiction-taking and
judgment-enforcing in a coordinated and symmetrical way In a federal environment, namely the
Unlted States, the European Community and Australia, offer any guidance how these questions

might be answered.
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. Other *Federal® Systems

A. United States of America
The oldest of the four “federal* systems considered in this paper is the United States of America.
The fundamental legislated provisions governing an American court’s jurisdiction-taking and
judgment-enforcing can be found in the Constitution of the United States—they are generally referred
to as the Due Process and the Full Faith and Credit Clauses. The Full Faith and Credit Clause Is
part of the Constitution itself and dates to its adoption, while the Due Process Clause, at least insofar

as It applies to federal courts, is part of the Bill of Rights adopted In 1791.

1. Jurisdiction-Taking
Through two centurles of experience, the United States Supreme Court has formulated a test to

judge when a state may claim jurisdiction over a particular matter. This has been called the

minimum contacts test:

Under civilized systems of law a state must have certain minimum contacts with the
parties or their property [n order to possess legal power to exercise authority
through its courts. A judgment rendered in the absence of such contacts will not be
recognized or enforced in other states.

In the United States the sufficlency of such contacts is a question of constitutional
law on which the Supreme Court of the United States has the final voice. The
rendition of a judgment by a federal court when the United States has no judicial
jurisdiction is a violation of the due process clause of the Fifth Amendment to the
Constitution; similar actlon on the part of a State court violates the due process
clause of the Fourteenth Amendment.*

8  pestatarnent of the Law, Second, Conflict of Laws, (St Paul, Minn.: Amerlcan Law Institute

Publishers, 1871) at 100; hereafter referred to as Restatement Second, Conflicts. The Constitutional
paradigm which has formed the basis of the United States Supreme Court's decisions restricting
states from exercising so-called long-arm jurisdiction is the notion of due process. This notion was
first embodled in the Fiith Amendment, part of the Bill of Rights adopted in 1791, which provides:

No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand Jury, except In cases arlsing in the land
or naval forces, or in the Militla, when in actual service in time of War or public
danger; nor shall any person be subject for the same offence 10 be twice put in
jeopardy of life or limb, nor shall be compelled In any criminal case to be a witness

against himself, nor be deprived of Iife, liberty, or property, without due process of



Although decided just before the Fourteenth Amendment extended the due process notion to the
States, for almost a hundred years the leading American case on inter-state Jurisdiction-taking was
Pennoyer v. Neft® 1n Pennoyer, the Supreme Court heid:

...where the entire object of the action is to determine the personal rights and
obligations of the defendants, that Is, where the suit Is merely In personam,
constructive service in this form upon a non-resident Is ineffectual for any purpose.
Process from the tribunals of ane State cannot run into another State, and summon
partles there domiclled to leave its territory and respond to proceedings against
them. Publication of process or notice within the State where the tribunal sits
cannot create any greater obligation upon the non-resident to appear. Process sent
to him out of the State, and process published within it, are equally unavailing in
proceedings to establish his personal liabllity.*

The facts In Pennoyer are not particularly relevant to this discussion; what is Interesting to note,
though, s the effect that the jJudgment had on the development of American conflicts doctrine.
According to Vernon, the effect of Pennoyer was to create

...a presence-power doctrine of state judiclal jurisdiction. !n essence, Pennoyer
stood for the proposition that physical presence of a defendant In a state gave that
state's courts the power to adjudicate g claim against the defendant even though
the_asserted claim was unrelated to the state. Pennoyer also came to mean that
presence of property in the state gave that state's courts the power o adjudicate
claims against the property's absent owner even though the asserted clalm was

law; nor shall ;;rivate property be taken for public use without just compensation.
[Emphasls added.]

The Fifth Amandment was only applicable to actions before federal courts; Section 1 of the
Fourteenth Amendment, adopted In 1868, extended the notion of due process and provides:

All persons born or naturalized In the United States and subject to the jurisdiction
thereof, are cltizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or immunities
of clilzens of the United States; nor shall any State deprive any person of life, liberty,

with r f law; nor deny to any person within its
jurisdiction the equal protection of the laws. [Emphasis added.]

8 g5 U.8. 714, 24 L.Ed. 565 (1878); hereafter referred to as Pennoyer.

& At 727 U.S., 565 L.Ed.



unrelated to the state or to the property ftself. In sults based on the presence of
praoperty, courts limited recovery to the value of the property.*® [Emphasis added.]

In this way, the various state courts were on the same footing as thelr common-law cousins In
England and Canada: they exercised in personam and In rem urisdiction, except that their in
personam jurlsdiction, at least as far as citizens of the other states were concerned, was limited. As

the Supreme Court itself has noted,

The Pennoyer rules generally favored nonresklent defendants by making them
harder to sue. This advantage was reduced, however, by the ability of a resident
plaintiff to satisfy a claim against a nonresident defendant by bringing into court any
property of the defendant located in the plaintiff's State.*®

This Is, of course, remarkably similar to the traditional attitude of Canadian and English courts.”

Crampton et al. note:

8 Vernon, supra note 4 at 7-3, In order to justify taking jurlsdiction over defendants who were

not physically present In thelr territory, American courts came up with soms Intriguing notions

regarding the location of property. See, for example, Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625, 49
L.Ed. 1023 (1905):

»...Epsteln, a resident of Maryland, had a clalm against Balk, a resident of North
Carolina. Harris, another North Carolina resident, owed money to Balk. When
Harris happaned to visit Maryland, Epstein garnished his debt to Balk. Harris did
not contest the debt to Balk and paid it to Epstein's North Carolina attorney. When
Balk later sued Harris In North Carolina, this Court [the Supreme Court] heid that the
Full Faith and Credit Clause, U.S. Const., Art. IV, § 1, required that Harris' payment
to Epstein be treated as a discharge of his debt to Balk. This Court reasoned that
the debt Harris owed Balk was an intangible form of property belonging to Balk, and
that the location of that property travelled with the debtor. By aobtaining personal
jurisdiction over Harris, Epstein had "arrested" his debt to Balk, 198 U.S,, at 233, 25
$.Ct., at 627, and brought it Into the Maryland court. Under the structure
established by Pennoyer, Epstein was then entitied to proceed against that debt to
vindicate his claim against Balk, even though Balk himself was not subject to the
jurisdiction of a Maryland tribunal.”

Shaffer v. Heltnier, infra note 96 at 200 U.S., 2577-8 8.Ct., 695 L.Ed.2d, per Justice Marshall.

84

Shaffer v. Heitner, infra, note 96 at 200 U.S., 2577 S.Ct, 685 L.Ed.2d.
¥ Note that the fact that English courts assert Jurisdiction over a defendant who has property In
England required a specific reference in the European Convention on Jurlsdiction and the

Enforcement of Judgments in Civil and Commercial Matters. See discussion of Article 3 of the
Convention, below at 51.



..The Paennoyer opinion made no effort to relate the limitation to the idea that due
process guarantees a fair trial; rather it reflects the territorialist notion then In vogue
that Oregon simply had no power over persons outside its borders. In an
International context the absence of the defendant might make the judgment
unenforceable, and that might be reason enough for the court to refuse to entertain
the action; but why does It follow that the court lacks power to do so? [Emphasls
added.]*

Inasmuch as the English and Canadlan courts laboured under no similar impediment, it is clear that
the answer to thelr question must lle somewhere within that which is unigue to the United States (l.e.
In the Full Faith and Credit Clause). It Is one thing for a court to exercise exorbitant jurisdiction
when there is little or no likelthood that its decision will ever be enforced elsewhere, it Is quite
another thing—requiring careful scrutiny—when other courts are gbliged to give effect to such a
decision. It is only reasonable that the Supreme Court of the United States should have stepped in
to limit what it percelved to be unjustified and unjustifiable jurisdiction-taking by states and their

courts.

Unlike the situation in Canada and England, the presence-power doctring prevented state courts
from entertaining suits which did not meet the Pennoyer criteria. States and their courts found this
limitation too restrictive and, while ostensibly following It, developed laws and theorles to circumvent
its application.*® As Crampton et al. note:

It was not too long before the Pennoyer rule against extra-territorial service began to
crumble. Hess v. Pawloski, 274 .S, 352 (1827), invoking a fictitious consent (see
Ofberding v. lilinols Central R.R., 346 U.S. 338, 340 (1953)), held that a nonresident
motorist, absent at the time of service, could be required to defend an action in the
state where he had been involved In an accldent. Henry L. Doherty & Co. v.
Goodman, 294 U.S. 623 (1935), held that service could be made on the local agent
of a nonresident securities dealer respecting obligations arising from transactions in
the forum state. Millikan v. Meyer, 311 U.S. 457 (1940), held that an absent
defendant could be sued In the courts of the state In which he was domiciled.
Finally, in the seminal opinior: of Chief Justice Stone in International Shoe Co. v.

8  R.C. Crampton, et al., Conflict of Laws, Cases—Comments—Questions, 3d ed. (St Paul, Minn.:
Waest Publishing Company, 1981) at 526.

%  See the discusslon of Harris v. Balk, text accompanying note 85 supra.
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Washington, 326 U.S. 310 (1945), the Supreme Court discarded entirely the
Pennoyer rule that the defendant must be present in the forum state of [sic] the time
of service, redefining the due-process limitation as an element of fair trial.”

Notwithstanding the absence of any fundamental change in the constitutional provisions applicable
to Inter-state conflicts in the United States, as Crampton et al. note, American practice has
undergone a significant change in the past century as a result of the way the Supreme Court has
interpreted the effect of these provisions. The presence-power doctrine of Pennoyer has glven way
to the notion that a state court will exercise constitutionally valid Jurisdiction, provided that there are
“minimum contacts” between the state and the matter before Its courts. This notion found its

expression in International Shoe Co. v. Washington.”'

As in Pennoyer, the facts of this case are not particulary pertinent to the discussion, although a brief
understanding of them will make the Court's views somewhat easier to follow. The State of
Washington attempted to impose a tax on commissions paid by International Shoe Co. to Its
salespersons in Washington. The company had no actual presence In the state nor any assels
which would have met any of the Pennoyer grounds for jurisdiction. Hence, under Pennoyer the
Washington courts did not have jurisdiction to entertain the sult against International Shoe. As the
case dealt with a tax imposed by Washington, and given most courts' reticence 10 enforce the
taxation statutes of other jurisdictions, it was probably pointless for Washington to attempt to initiate

the sult in the courts of ancther state with more direct contacts with International Shoe.”

%  Crampton et al., supra note 88 at 527, where the authors also note a serles of cases which

attenuated the Pennoyer rule.
®  International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 254, 90 L.Ed. 95 (1945); hereafter
referred to as Intarnational Shoe.

%2 Although it would appear that this position Is not actually a tenable one in the United States, at
least as far as the taxatlon practices of the other states are concerned; see Crampton et al., supra
note 88 at 137-141, for a discussion which indicates that there has been a degree of confusion over
this polnt.
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The Supreme Court rejected its earller hoiding limiting state courts’ [urisdiction:
But now that the caplas ad respondendum has given way to personal service of
summons or other form of notice, due process requires only that in order to subject
a defendant to a judgment In personam, i he be not present within the territory of
the forum, he have certain minimym contacts with it such that the maintenance of

the sult does not offend “traditional notions of falr play and substantial Justice.”
[Emphasls added.]

L BN 3R BN BN
Whether due process Is satisfied must depend rather upon the quality and nature of
the activity in relatlon to the falr and ordery administration of the laws which it was
the purpose of the due process clause to insure. That clause does not contemplate

that a state may make binding a jJudgment in personam against an Individual or
corporate defendant with which the state has no contacts, tles, or relations.®

This represented a relaxation of the earlier restrictive notion of presence-power. Although an
apparently relatively straight-forward test, it is not reaily surprising that more than 45 years later,
there is still a considerable degree of uncertainty regarding what does and does not constitute a
“minimum contact” with a given state in the context of a given law suit.® Much of this Is irrelevant
for non-American purposes, rooted as It Is In the specific division of powers between the federal and

state governments in the United States.

As International Shoe Co. had ng Pennoyer-type connections with the State of Washington, this case
only affected Pennoyer to the extent that it overruled the requirement for a defendant to be
physically prasent In the jurisdiction. The Court left the in rem and quasi in rem aspects of

Pennoyer Intact as well as the innovative notlons of presence that had been developed in order to

®  International Shoe, supra note 91 at 316 U.S., 158 S.Ct.,, 102 L.Ed.

™ Ibid. at 319 U.S., 160 S.Ct., 104 LEd.

®  See, for example, the discussion and cases noted in Crampton et al., supra note 88 at 520-656.
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extend the Pennoyer limitations to defendants whose property could be, at least notionally, found

within a court's jurisdiction. These aspects were addressed in Shaffer v. Heitner.”

Shaffer involved a shareholder action against Greyhound Corp. and a number of lts officers.
Greyhound was Incorporated In Delaware and, under Delaware law, shares in Delaware corporations
were notionally held to be located in Delaware, thereby glving the Delaware courts in rem jurisdiction
over them in line with the Pennoyer presence-power doctrine. By a further quirk of Delaware law,
putative defendants were not able to make speclal or conditional appearances to challenge the
Delaware courts’ jurisdiction. In other words, in order to challenge the Delaware courts' jurisdiction,

a defendant would have to attorn to its jurisdiction, with all the attendant negative implications.

The Supreme Court held

The case for applying to Jurisdiction /n rem the same test of *fair play and substantlal
justice” as governs assertlons of urisdiction /n psrsonam is simple and
straightforward. It is premised on recognition that “[t]he phrase "judicial jurlsdiction
over a thing,’ is a customary elliptical way of referring to jurisdiction over the
interests of persons in a thing." Restatement (Second) of Confiict of Laws § 56,
Introductory Note (1971) [at 192] (hereafter Restatement). This recognition leads to
the conclusion that in order to Justify an exercise of jurisdiction in rem, the basis for
jurisdiction must be sufficlent to Justify exercising “jurisdiction over the interests of
persons in a thing. The standard for determining whether an exerclse of jurlsdiction
over the interests of persons is consistent with the Due Process Clause Is the
minimum-contacts standard elucldated In International Shoe.”

We therefore conclude that all assertions of state-court jurisdiction must be

evaluated according to the standards set forth in Internatfonal Shoe and its
progeny.®

Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977}, hereafter referrad to as
Shaffer.

a7

Ibid. at 207 U.S., 2581 S$.Ct., 699 L.Ed.2d; footnotes omitted.

B8

Ibid, at 212 1.S., 2584 S.Ct., 703 L.Ed.2d; footnotes omitted.



Although International Shoe had had the etfect of extending the Pennoyer limits on Jurisdiction, In
the result in Shaffer, the lower court's decision that it had jurisdiction was overturned on the grounds
that *Delaware’s assertlon of jurisdiction over appellants In this case is inconsistent with [the Due

Process Clause]."™

The latest word in the development of the minimum contacts test under the Due Process Clause is
World-Wide Volkswagen v. Woodson.™ It Is not particularly relevant for the purposes of this
discusslon as all It essentlally determines Is whether a particular fact situation meets the applicable
constitutional test:

The Issue before us is whether, conslstently with the Due Process Clause of the

Fourteenth Amendment, an Oklahoma court may exercise /in personam |urisdiction

over a nonreskient automobile retailer and its wholesale distributor In a products-

llabllity action, when the defendants’ only connectlon with Oklahoma is the fact that

an automoblle sold In New York to New York residents became involved in an

accident In Oklahoma.'®’
Given the somewhat tenuous and rather unpredictable nature of the contact with Oklahoma, it is
surprising that only a bare majority of the Court was of the view that the Oklahoma court might not

exercise such Jurisdiction.

Two years earlier, a slightly more united Court'® addressed the following:

The Issue before us Is whether, in this action for child support, the California state
courts may exercise /n personam jurisdiction over a nonresident, nondomiciliary
parent of minor children domiciled within the State. For reasons set forth below, we

" Ibid. at 216 U.S., 2586 S.Ct,, 705 L.Ed.2d.
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444 U.S. 286, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980); hereafter referred to as World-Wide
Volkswagen,

'°" " Ibid. at 287 U.S., 562 S.Ct., 495 L.Ed.2d.

2 Six justices concurred and three dissented.
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hold that the exercise of such jurisdiction would violate the Due Process Clause of
the Fourteenth Amendment,'®

Contemporaneously with World-Wide Volkswagen, the court addressed the guestion:
..whether a State may constitutionally exercise quas/ in rem |urisdiction over a
defendant who has no forum contacts by attaching the contractual obligation of an

insurer licensed 10 do business in the State to defend and indemnify him in
connection with the suit.'™

The Court decided that, in line with International Shoe, the answer was "no™.'® Finally, as recently

as 1990 the Supreme Court confirmed that state courts could claim jurisdictlon over a person who

was only temporarily within their territory.'®

Hence In the United States, courts have seen their long-arm authority quite severely limited by
Pennoyer to situations which practically required the presence of the defendant, or at very least the
defendant's property, in the state. This was followed by a relaxation of the limitations in International
Shoe so that a court may now exercise long-arm Jurisdiction when there are "minimum contacts®
between the state and the defendant before it. This has been reinforced by subsequent judgments
which clarify the minimum contacts test: Shaffer, Rush and Kultko. Transitory presence is still an

acceptable basis for jurisdiction: Burnham.

It is interesting to note that originally the United States Supreme Court severely limited state courts'
jurisdiction, only subsequently did it relax this and hold that only minimum contacts were necessary.

It is also interesting to note that this Is a constitutionally imposed limit on urisdiction, it is not a
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Kulko v. Superior Court, 436 U.S. 84 at 86, 98 S.Ct. 1690 at 1694, 56 L.Ed.2d 132 at 137
(1978); hereafter referred to as Kutko.

% Rush v. Savchuk, 444 U.S. 320 at 323, 100 S.Ct. 571 at 574, 62 L.LEd.2d 516 at 521 (1980);
hereafter referred to as Rush.

% In this case, the majority was slightly stronger than in Kufko: only two justices dissented.

% Burnham v. Superlor Court, 495 U.S. 604, 110 S.Ct. 2105, 109 L.Ed.2d 631 (1990). Although
all nine [ustices agreed with the result, there were four written decisions, none of which was

supported by a clear majority of the Judges.
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constitutionally imposed definition of a court's Jurisdiction: states are not required to claim the full
jurisdiction that the Constitution grants them. As Vernon comments:

Knowledge of the constitutional limitations on state-court jurisdiction...is essential.
Keep In mind, however, that it is only a starting point. In many states, Jurisdiction is
governed by statutes or rules that do not extend jurisdiction to the full extent
permitted by the Constitution. !n such states a two-level analysis—one constitutional
and the other statutory—s required. Further, some expansive pre-1977 state
authorities that asserted Jurisdiction despite very minimal contacts appear to have
gone bayond what will now be permitted under the Supreme Court decisions in
Kulko v. Superior Court, Rush v. Savchuk, Shaffer v. Heltner and World-Wide
Volkswagen v. Woodson..."”

2. Judgment-Enforcing
According to the Restatement Second, Confiicts,

A Judgment rendered in this country without judicial jurisdiction is void and subject
to collateral attack In the State where rendered and elsewhere. For the meaning of
“collataral attack® see § 11 of the Restatement of Judgments (1942). On the other
hand, a |udgment rendered In this country with judicial jurisdiction Is entitled under
full falth and credit to recognition and enforcement in sister States, except as stated
in § 103, provided that the rendering court was competent and there has been
compliance with the requirements of notice and of opportunity to be heard.'®

W yVarnon, supra note 4 at 7-1. See also, P. Hay, "Refining Personal Jurisdiction in the United

States” (1986) 35 ICLQ 32 at note 5, where he comments:

Al least one state {lllinols] has retreated from this expansive view [that it Is co-
extensive with the limits of the Constitution] of its jurisdiction.

He also notes that the California courts' jurisdiction is defined in terms of the Constitutional limits:

A court of this state may exercise jurisdiction on any basis not inconsistent with the
Constitution of this state or of the United States.

Cal. Code Proc. (1973), § 410.10.
w08 nestatement Second, Conflicts, supra note 82 at 100-1. Article IV, Section 1 of the
Constitution provides:

Full Faith and Credit shall be given In each State to the public Acts, Records, and
judicial Proceedings of every other State; And the Congress may by general Laws
prescribe the Manner In which such Acts, Records and Proceedings shall be proved,
and the Effect thereof.

In addition, 28 USC § 1728 (1988), originally adopted in 1790, provides:



In discussing the effects of the Full Faith and Credit Clause and 28 USC § 1738, the authors of

Corpus Jurls Secundum comment:

The requirement of full faith and credit is imposed by the Constitution; the
congressional act [28 USC § 1738) merely prescribes a rule of evidence as to the
method of proving the judgment of a slster state. The full faith and credit clause
altered the status of the several states as irdapendent sovereignties, each free to
ignore rights and obligations created by the laws or established by the judicial
proceedings of the others, by making each an Integral part of a single nation In
which rights judiclally established in any part are given nationwide application. The
clear purpose of the full faith and credit clause was to establish throughout the
federal system the salutary principle of the common law that a litigation once
pursued to judgment shall be as conclusive of the rights of the parties In every other
court as In that where the judgment was rendered. Speaking generally, the effect of
the full faith and credit clause is to make the local doctrine of res judicata a part of
the national Jurisprudence, to extend the res Judicata effect of a judgment from the
state of its rendition to all others states.'®

The Fuii Faith and Credit Clause and 28 USC § 1738, have been interpreted in such a fashlon as to
limit severely any attempt on the part of individual states to restrict recognition of sister-state
judgments. n Fauntleroy v. Lum'"® the Supreme Court required the Mississippl courts to

recognize and enforce a judgment of a Missouri court resulting from a sult based on debts arising

The Acts of the legislature of any State, Territory, or Possession of the United States,

or copies thereof, shall be authenticated by affixing the seal of stich State, Territory
or Possession thereto.

The records and judicial proceedings of any court of any such Siate, Territory or
Possession, or coples thereof, shall be proved or admitted in other courts within the
United States and its Territories and Possessions by the attestation of the clerk and
seal of the court annexed, If a seal exists, together with a certificate of a judge of the
court that the said attestation is in proper form.

Such Acts, records and judicial proceedings or coples thereof, so authenticated,
shall have the same full faith and credit in every court within the United States and
its Territorles and Possessions as they have by law or usage in the courts of such
State, Territory or Possesclon from which they are taken.

Note that the "Restatement of Judgments" referred to In the text has been superseded by

Restatement of the Lav/, Second. Juclymants, (St Paul, Minn.: American Law Institute Publishers,
1882).
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50 CJS Judgmenis, & 888 at 462, fnotnotes omitted.

"0 210 U.S. 230, 28 $ £, 541, 57 L.Ed. 1039 (1908); hereafter referred to as Fauntleroy.



from gambling futures In Mississippi, which was clearly contrary to Mississippl civil and criminal law.
The Missour! court would appsar to have misinterpreted tha Mississippi law which it had held tc be
applicable to the case before it. Speaking for the majority of the Supreme Court, Mr Justice Holmes
commented:

We fesl no apprehensions that painful or humiliating consequences will follow upon

our decislon. No court would give judgment for a plaintiff unless it belleved that the

facts were a cause of action by the law determining thelr effect. Mistakes will be

rare. In this case the Missourl court no doubt supposed that the award was binding

by the law of Mississippl. If it was mistaken, it made a natural mistake. The validity

of ts judgment, even In Mississippl, is, as we beileve, the result of the Constitution

as it always has been understood, and Is not a matter to arouse the susceptibilities

of the states, all of which are equally concerned in the question and equally on both
sides.""

The Full Faith and Credit provisions of American law have given rise not only to discussion about
whether states can refuse to enforce sister-state judgments—in almost all cases the answer would
appear to be In the negative—but also to whether states can entertain additional suits when a matter
has been brought before the courts or other tribunals of a sister state.''? However, it has been
settled for the last hundred years that some Judgments are subject to attack: those that were

rendered without urisdiction, In violation of the Due Process Clause.

"' Ibid. at 237 U.S., 643 S.Ct., 1042 L.Ed.
"2 For an Interesting discussion in which the Supreme Court managed to split three ways and

leave a confused mess, see Thomas v. Washington Gas Light Co., 448 U.S. 261, 100 S.Ct. 2647, 65
L.Ed.2d 757 (1980):

This Is clearly a case where the whole is less than the sum of its parts. In choosing
between two admittedly inconsistent precedents, Magnolia Petroleum Co. v. Hunt,
320 U.S. 430, 64 S.Ct. 208, 88 LEd. 149 (1943), and Industrial Comm’n of Wisconsin
v. McCartin, 330 U.S. 622, 67 S.Ct. 886, 91 L.Ed 1140 (1947), six of us agree that
the latter decision, McCartin, is analyticaily Indefensible... The remaining three
Members of the Court concede that it “rests[s] on questionable foundations.”...
Nevertheless, when the smoke clears, it is Magnolia rather than McCartin that the
plurality suggests should be overruled... Because | believe that Magnolfa was
correctly decided, and because ! fear that the rule proposed by the plurality is both
ll-considered and ill-defined, | dissent.

Per Justice Rehnquist, Justice Marshall concurring, at 290 U.S., 2665 8.Ct., 778 L.Ed.2d.



In Thompson v. Whitman'"® the Court commented:
On the whole, we think it clear that the jurisdiction of the court by which a judgment
Is rendered in any state may be questioned in a collateral proceeding in another
state, notwithstanding the provislon of the 4th article of the Constitution and the law

of 1790 [28 USC § 1738], and notwithstanding the averments contained in the
record of the judgment itself.''

This rather self-evident proposition has been significantly limited In Durfee v. Duke,'”® which dealt
with the ownership of land in the Missourl river on the border between Nebraska and Missourl. The
Nebraska courts held that the land was in Nebraska, therefore giving them jurisdiction, and
proceeded to determine the Issue before them. in subsequent litigation before the Federal Court in
Missouri, the losing party in the Nebraska action claimed that the Nebraska court did not have
jurisdiction to determine the matter because the land was not situated in Nebraska. Under
Thompson, if the land was determined to be in Missouri, the Nebraska court would have lacked
jurisdiction and its declslon would have been open to collateral attack, and not entitled 1o full falth
and credit. The Supreme Court held, though, that there was a,

...general rule that a judgment Is entitled to full faith and credit—even as to questions

of Jurisdiction—when the second court's inquiry discloses that those questions have

been fully and fairly litigated and finally decided in the court which rendered the
original judgment.'*®
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85 U.S. (18 Wall.) 457, 21 L.Ed. 897 (1873); herecfter referred to as Thompson.
" Ibid. at 469 U.S., 902 L.Ed., quoted by Justice Stewart In Durfee v. Duke, infra note 115 at
110 U.S., 244 5.Ct,, 190 L.Ed.2d.
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Durfee v. Duke, 375 U.S. 106, 84 $.Ct. 242, 11 L.Ed.2d 186 (1963).
"8 fpid, at 111 U.S., 245 S.Ct, 191 LEd.2d. In other words, just as the English courts held in
Henry v. Geoprosco, supra note 16, appearing before a court to argue the question of jurisdiction
can be fatal to a subsequent argument before other courts that the original one lacked jurisdiction to
entertain the substantive matter before it.
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Against this tendency must be noted the decision of the Oregon Supreme Court in Lilienthal v.
Kaufman."? The defendant had been declared a spendthrift [n Oregon, under that state’s

leglslation. He signed a contract with the plaintiff in California; the Oregon Supreme Court held that
under normal clrcumstancas California law would apply to the contract and that the defendant would
be llable to the plalnttf for an action on the contract. However, the Court held that Oregon
spendthrift legislation was part of the public policy of Oregon and, consequently, Oregon's interast in
seeing its spendthrift legislation applied overrode California’s interest In seeing its citizens' contracts
enforced. This case did not involve a question of enforcing a Callfornia judgment. If the plaintiff had
brought suit in California—one would assume that as the Oregon Court held that California law
applied to the contract, it would have been possible to demonstrate “minlmum contacts” with
Callfornla—the Oregon Court would, arguably, have had more difficulty in preferring Oregon law to
Callfornia faw. According to Corpus Juris Secundum, there is authority for the proposition that while
the Full Faith and Credit Clause applies to both the laws of other states and to thelr courts’

judgments, it Is more assiduously applied to judgments than to statutes."

"7 395 P 2d 543, 239 Or 1 (1964).

"* 50 CJS Judgments, § 888(b), supra note 109 at 469, refeiring to People ex rel. Jones v.
Chicago Lloyds, 63 N.E.2d 479, 391 Hll 492 (1945).
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8. Europe—The Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters

Although not a federation in the traditional sense of the word, the members of the European
Community have been moving towards a more Integrated union since the adoptlon of the Treaty of
Rome by the original six members of the European Economic Community In 1957."" in 1968, the
members of the European Community conciuded the Convention on Jurisdiction and the
Enforcement of Judgments In Civil and Commercial Matters.'® This agreement established the
rules under which cltizens of the member states could Initiate proceedings against other citizens of
the member states. As the Community grew, new members jolned the Convention In accordance

with the provision of Article 63. The most significant expansion, for the purposes of this discusslon,
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Treaty Establishing the European Economic Community (25 March 1857); hereafter referred 1o
as the EEC Treaty. For an unofficial text of the EEC Treaty, see Commission of the European
Communitles, Treatles Establishing the European Communities, abridged ed. (Luxembourg: Office
for Officlal Publications of the European Communities, 1987) at 119ff.

2 (27 September 1968); hereafter referred to as the Judgmants Convention or the Convention.
The Convention was originally signed in Brussels in 1968 by the original six members of the
European Common Market. It has since been modified to accommodate the subsequent
expansions of the European Community and has also been extended to the members of the
European Free Trade Association. The latest verslon of the Convention, although not a legally
binding text, can be found at OJ 1990, C189. The Convention was adopted in accordance with
Article 220 of the EEC Treaty, which read:

Member States shall, so far as Is hecessary, enter into negotiations with each
other with a view to securing for the benefit of thelr natlonals:

—the simplification of formalities governing the reclprocal recognition and
enforcement of jJudgments of courts or tribunals and of arbitration awards.

For an unofficial text of the Convention and the legislation implementing it in the United Kingdom

(see Appendix 2, below at 114), as well as a discussion of the effects of each, see, F.R. Simmonds,
gen'l ed., Encyclopedia of European Community Law (London: Sweet & Maxwell, 1973} at B11233ft
and A2437f, respectively. The text of the Convention can also be found in A. Prujine:, Treaties and

international Documents Used in International (rade Laws (Montréal: Wilson & Lafleur, 1992) at
683ff.

For a general discussion of the effects of the Convention, see Cheshire and North, supra note 9 at
184 and 282-336 for jurisdictlon-taking, and 403-434 for judgment-enforcing; Dicey and Morris, supra

note @ at 1121ff; Morris, supra note 9 at 77-89 for jurisdiction-taking, and 130-133 for judgment-
enforcing.



occurred when the United Kingdom, Eire and Denmark joined the Community in 1973 and became

signatories to the Convention in 1978.

The original members of the Community—France, Italy, West Germany, Belglum, the Netherlands
and Luxembourg—all have a civil law tradition. As they were the original signatories to the
Convention, it is not surprising that some elements of the Convention are based on notions more
akin to the civil law than to the common law. Eire and the United Kingdom, with the exception of
Scotland, are common-law countries with basically identical traditional rules relating to jurisdiction-
taking and judgment-enforcing. The pre-existing Convention rules are fundamentally incompatible
with the Anglo-Irish approach. It was probably a foregone conclusion that the latter would have to

adapt to the former rather than vice versa.

By Its names and terms, this Convention applles to civil and commercial matters; it does not apply
to revenue or simllar matters (e.g. taxatlon), nor does it apply to administrative proceedings, status
or legal capacity, rights in property arising from marriage, wills or estates, bankruptcy or similar
procesdings, social security or arbitration (Article 1). The basic rule under the Convention Is that
parsons domiciled in one of the member states are to be sued In that state (Article 2). Two points
should be noted in this regard: first, the notion of domicile used in the Convention is not the
common-law notion; and second, nationality, which is used by some European countries as a basis

for jurisdiction, Is not applicable under the Convention.'®'

2 Domiclle is a word which means different things to different systems of private international

law. To the common law, a person may have only one domiclle at a time: at birth one acquires a
domiclle of origin which may be supplanted by a domicile of choice, but which Is always ready to fili
the vold should one give up one's domicile of choice before acquiring a new domicile of cholce.
The domicile of origin Is, for all Intents and purposes, one's place of birth. The domicile of choice is
evidenced by a combination of actual presence in a place combined with an intention to subject
oneself to the laws of the Jurisdiction in question. In this regard, it should be noted that domicile
refers to a jurisdiction in relation to a system of laws; hence one can be domiclled in Canada, for the
purposes of divorce law, while being domiciled In one of the provinces for the purposes of
successlon law. For the civil law, the notion of domicile Is a much simpler one, being, essentially, a
question of habitual residence or presence within a jurisdiction. See Cheshire and North, supra note
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In the context of the Convention, the notion of domiclle Is much closer to the civil law concept than
to the common-law one and adjustments have been made to the British notion of domicile to cope
with the requirements of the Convention.'? The Convention sets out a comprehensive code of
procedure governing where persons domiciled in the Contracting States may be sued and how
judgments from the courts of one of the Contracting States may be enforced before the couns of

thz other Contracting States.

1. Jurisdiction-Taking
There are six groups of jurlsdiction-taking rules in Title I} of the Convention: the general rule based
on the domiclle of the defendant (Articles 2-4); special jurisdiction based on the nature of the riatier
being litigated (Articles 5-6A); Jurisdiction In Insurance matters (Articles 7-12A); jurisdiction ovet
consumer contracts (Articles 13-15); exclusive Jurisdiction In matters which are Intimately related to
the laws of a particular Contracting State (Article 16); and special situations which do not fall into

any of tha other categories (Article 17).

9 at 142. See also, for example, article 79, CCLC:

The domicile of a person, for all civil purposes, is at the place where he has his
principal establishment.

The civil law also uses a presence plus intention test for change of domicile, article 80, CCLC:

Change of domicile is effected by actual residence in another place, coupled with
the Intention of the person tan make i the seat of his principal establishment

and assumes that a person will only have one domicile at any given time, but it also allows persons
to "elect” domicile for the purposes of service of documents. See, for example, article 85, CCLC.

It is interesting to note that domicile is not the test suggested by Article 220 of the EEC Treaty.
2 See below at 116. The court before which a matter is pending uses its own Internal law to
determine if a person is domiciled In its Jurisdiction; It uses the law of the other Contracting State to
determine if a person is domiciled there. Where a person's domicile depends on the domiclle of
another person or on the "seat of authority”, the person’s national law Is used (Article 52). A coun
uses its own private International law rules to determine whether a trust is domiclled In a Contracting
State and where the “seat of a company or other legal person or assoclation of natural or legal
persons” is, which s th., iegal person's domicile (Article 53).



The basic rule under the Convention is that persons domiciled In one of the member states “shall,
whatever thelr nationality, be sued in the courts of that State [emphasis added].” Persons who are
not natlonals of the state In which they are domiclled are treated as if they were nationals of that
state for jurisdictional purposes (Article 2). In other words, a British national domiciled {for the
purposes of the Convantion) in France is subject to the same rules as a French national, and may
be sued In France. In addition, according to Article 3:

Persons domiciled in a Contracting State may be sued in the counts of another

Contracting State only by virtue of the rules set out in Sections 2 to 6 [Articles 5-18]

of this Title.

In particular the following provisions shall not be applicable as against them:...
[Emphasis added]

The text then proceeds to enumerate a number of provisions, basically one from each Contracting
State, which are fundamentally incompatible with the scheme of the Convention. These provisions
Include the British and Irish ones based on the defendant's temporary presence in the jurisdiction

and British ones dealing with presence or seizure of property in the United Kingdom.

The Convention does not apply to defendants present but not domiciled In one of the Contracting
States (Artlcle 4),' and the normal rules of private international law, including the ones listed in
Article 3, may be invoked against them. [n addition, plaintiffs domiclled in (but not nationals of) a
Contracting State are entitled to be treated as nationals of the state and avail themselves of the
courts to sue defendants not domiclied in a Contracting State, in accordance with the provisions
applicable to natlonals. For example, a Canadian domiciled in France may use the French courts’
jurlsdiction over French nationals anywhere to sue a French national resident in the United States,

but would have to sue a French national domiclled In Britain in the British courts.

‘A Except in those cases covered by Article 16 (exclusive jurlsdiction).
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The drafters of the Convention have focused on the defendant In regulating the cases in which the
courts of the Contracting States may take |urisdiction; this is a considerable departure from the
traditional common-law approach. In doing so, they have divided the world into two baslc types of
defendants: those domiciled in the European Community and those domiciled elsewhere. The
Canadian domiciled In France is covered by the Convention, while the Briton domiciled in Australia Is
not. These general, defendant-centred rules are subject to other provisions dealing with spacific
situatlons, some of which depend on the nature of the litigation, some on the character of the

plaintiff and some on the character of the defendant.

The special jurisdiction provided in Article § is concurrent with the jurisdiction of the domicile of the
defendant; in other words the defendant may be sued in the courts of two or, conceivably, more
Contracting States in these circumstances. Noteworthy for the purposes of this paper are the
following: where the suit is based on breach of contract, the courts of the place of performance
may be used; where the suit Is based on tort, or similar doctrines, the courts of the place "where the
harmful event occurred” (Article 5(3)) may be used; in matters of branch operations or agency, the
courts of the place where the branch or agency Is located may be used. In additlon, where there
are multiple defendants, the domicile of any one of them may be used; where a person Is a third
party, or where there s a counterclaim, the court before which the principal action s belng argued

may be used (Article 6).

These provisions are much more familiar to the common law than the general provisions. They
would appear to represent a recognition on the part of the drafters that while falrness to the
defendant might argue In favour of suing in the defendant's domicile, legal relationships between
individuals do give other states an Interest in the outcome of disputes between them. In some

cases, one could argue, the courts of these states have a greater Interest than the courts of the
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defendant’s domicile and, at least as far as avallablity of witnesses and evidence might be

concerned, are more appropriate fora.

In insurance matters, the provisions of Article 8 essentlally extend the number of places where an
ingurer can be sued to Include the domicile of the policy holder and the courts before which a
leading co-Insurer Is sued; In the event that the insurer Is not d;:amiclled in one of the Contracting
States, agency rules apply. Liability insurers may be sued in places where "the harmful event
occurred” (Article 8) and, if local rules of court permit, before the court where the Insured has been

sued (Articte 10).'*

On the other hand, an insurer may only sue In the defendant's domicile, with the exception of
counterclaims, which may be brought in the jurisdiction In which the original suit is pending (Article
11). Atticle 12 provides for an agreement between the insured and the Insurer to depart from the
other provisions under certain cases. The net effect of these Articles Is to extend the number of
courts before which an Insurer can be sued, while effectively maintaining the baslic limitation based
on domiclle for suits against policy holders. This clearly represents a policy cholce In favour of the

Individual policy holder or beneficiary to the ‘detriment’ of the insurer.

Simitarly, the provisions relating to consumer contracts have the effect of increasing the number of
courts In which the consumer may sue. Atticle 13 provides a definition of "consumer” and examples
of contracts covered by Articles 13-15. Article 14 permits the consumer to sue in the courts of the
Contracting States In which the consumer or the contractor Is domiciled, while limiting the contractor

to sulng in the consumer's domicile. Article 15 allows for the partles to avold these provisions under

‘2 Anticles 7, 8 & 9 would appear to apply only where direct actions against the insurer are

allowed, In which case, if local rules permit, the plaintiff may joln the insured to a direct action
against the Insurer, notwithstanding the Insured’s domicile.
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certain circumstances. Again, these provisions represent a clear policy choice [n favour of the

consumer to the 'detriment’ of the other party.

Article 16 grants exclusive jurisdiction, "regardless of domicile®, to the courts of particular
Contracting States in the case of matters /in rem or otherwise deallng with immoveables; in the case
of disputes about the constitution of companies or other legal persons; In cases of disputes about
the contents of public registers; in patent or similar matters; in proceedings regarding the
enforcement of judgments.'® The provisions are neutral as between plalintiffs and defendants and,
gliven the nature of the subject matter, It is quite loglcal, and not surprising, that the drafters of the

Convention should have chosen to limit the courts which had Jurisdiction over them.'™

Parties to a dispute tnay agree to give the courts of a particular Contracting State jurisdiction over
the matter. According to Article 17, such a situation grants the specified court "exclusive
jurisdiction", if at least one of the parties Is domiciled in a Contracting State; #f none of the parties
are domiciled in a Contracting State, courts of the other states may not exerclse jurisdiction unless
the deslgnated court refuses to do so. The agreement must be evidenced In writing or "...In
international trade or commerce, [be] in a form which accords with practices in that trade or
commerce of which the partles are or ought to have been aware®. Specific provislons govern trust
agreements, which are not allowed to violate the provisions of Articles 12 (Insurance), 15 (consumer
contracts) or 16 (exclusive jurisdiction). Where the agreement relating to jurisdictlon was concluded
for the benefit of one party only, that party may, desplite the agreement, avail itself of other

jurisdictions made avallable under the Convention.

2 See below at 56.

2|t is Interesting to note, howevar, recent Australian developments, which would appear to
include each Australian state granting jurisdiction over at least sume of these matters to the courts

of the other Australian states. Sese below at 66.
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Finally, Article 18 provides that where a defendant actually appears to defend an action,
notwithstanding the other provisions of the Convention, the courts before which the defendant
appears will have |urisdiction unless this violates Article 16 (exclusive jurisdiction) or the defendant

appears to contest the court’s jurisdiction {l.e. makes a conditional appearance).

These provisions would appear to be designed to maintain the protection for individuals or weaker
pariies that [s evident throughout the Convention, while allowing more sophisticated or experienced
parties to organise their affairs In a manner that suits them. There Is nothing particularly unusual
about permitting parties to choose a forum In advance, what Is somewhat unusual is requiring that
they live with their choice. Equally, requiring defendants to accept the Jurisdiction of a court before
which they have voluntarily appeared Is hardly innovative, nor Is allowing for the possibility of
condltional appearances for the purposes of contesting jurisdiction, although it Is a procedure that

can be fraught with danger In other jurisdictions.'®

Articles 19-20 require a court before which an actlon Is pending to ensure that it has jurisdi-tion In
accordance with the Convention and to declare proprio motu that it does not have Jurisdiction in
appropriate cases. In additlon, the court “shall stay proceedings so long as it Is not shown” that the
defendant has had sufficient time to receive the originating process and to arrange for a defence.
Section 8 (Articles 21-23) provides for /is pendens and requires a court to decline jurisdiction
proprio motu where an action Is pending before another competent court. Provislon Is also made
for suspending actions where other “related actions" are pending. Finally, article 24 permits
applications "to the courts of a Contracting State for such provisional, including protective, measures
as may be available under the law of that State, even if, under this Convention, the courts of another

Contracting State have jurisdiction as to the substance of the matter.”

27 See the discussion of Henry v. Geoprosco International Ltd, supra note 16.
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2. Judgment-Enforcing
Judgment-enforcing is covered in Title [Il of the Convention. According to Article 26, the baslc rule
is “[a] Judgment given In a Contracting State shall be recognised in the other Contracting States
without any special procedure being required,” and "[u]nder no clrcumstances may a forelgn
judgment be reviewed as to its substance.” (Article 29) This Is not to say that all judgments are

automatically enforced without questlon; rather the circumstances in which enforcement will be

denied are limited.

Article 27 provides several situations in which a judgment shalt not be recognised: when It would be
contrary to the recognising state’s public policy; In the case of a default judgment, when the
defendant was not served with the originating process, or did not have enough tlme 1o prepare a
defence; if the judgment is Irreconcilable with one from the recognising state between the same
parties, or with one from a non-Contracting State which the recognising state's normal rules would
recognise; if the Issuing state made a preliminary determination which confiicts with the recognising

state's private international law rules and a different result would have been obtained by using the

recognising state’s rules.

Article 28 provides that judgments which were obtained in violation of Articles 7-12A (insurance
rules), 13-15 {consumer contracts) or 16 {exclusive jurisdiction), and judgments which are covered
by an agreement under Article 53'% shall not be recognised. A recognising court may stay the

application if an appeal of the original decision has been launched (Article 30).

2 Under Article 59 a Contracting State may sign an agreement with a non-Contracting State

which limits the effect of the Convention on persons domiciled or habitually resident in the non-
Contracting State. This is the basis on which Canada and the United Kingdom have agreed to
anforce each other's jJudgments. See Canada-United Kingdom Civif and Commercial Judgments
Convention Act, RSC 1985, ¢. C-30; Reciprocal Enforcement of Judgments (United Kingdom) Act,
RSO 1990, c. R-6. As with other reciprocal arrangements, this scheme merely provides for easy
registration of judgments that would be recognised and enforced at common law.
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Where the courts of a Contracting State have issued an enforceable judgment, it is enforceable upon
appiication to the couns (as listed in Article 32) of another Contracting State {Article 31). The
application is governed by the law of the court before which the application for enforcement is made
(Article 33); it is to be given without delay, without the party against whom enforcement Is sought
being able to make any submissions (Article 34}, and it may only be refused on the grounds
spaciled in Articles 27 and 28—it may not be reviewed on the merits. Where enforcement Is
granted, an appeal Is possible (to the court specified In Article 37) within one or two months
depending on the domicile of the defendant (Article 36). The court hearing the appeal may stay the
proceedings If an appeal against the original judgment has been launched and may make
enforcement conditional on the provision of security (Article 38). Other Articles cover appeals from a
denial of enforcement {Articles 40-41), Judgments which are only partially enforceable (Article 42),
judgments for periodic payments (Article 43}, provision of legal aid on enforcement applications
(Article 44) and dispense with the requirement for non-residents to post security on an application

for enforcernent (Article 45).

Articles 46-49 specify the type of documents that must be attached to an application for recognition
or enforcement, while Article 50 covers authentication of documents. Article 51 provides that a
settlement enforceable In the original jurisdiction is enforceable throughout the Community as i i

were a Judgment.

The provisions regarding the recognition and enforcement of judgments are much more

straightforward that the jurisdiction rules. This Is only to be expected. Once a court has issued a

judgment it should be a relatively simple task to determine whether it will be recognised and
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enforced. According to the Convention, where the judgment was granted in accordance with the

Convention's jurisdictional rules It will be enforced, and where it was not, it will not be enforced.'?

2 As with many international agreements, the Convention is silent regarding fts Interpretation and

enforcement. However, the European Community has an established structure for harmonizing the
interpretation of Community-wide policies and laws: the European Court. According to a Protocol
adopted in 1971 and subsequently amended to take into account the accession of the new members
of the Community:

The Court of Justice of the European Coinmunities {the European Court] shall
have jurisdiction to give rulings on the interpratation of the Convention on
Jurisdiction and tnie Enforcement of Judgments in Civil and Commaercial Matters and
of the Protocol annexed to that Conventlon, signed at Brussels on 27 September
1968, and also on the Interpretatlon of the present Protocol.

The Court of Justice of the European Communities shall also have Jurisdiction to
give rulings on the interpretation of the Conventlon on the Accession of the Kingdom
of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland to
the Convention of 27 September 1968 and to thls Protocol.

Protocol to the Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters (3 Juna 1971), Article 1.

Article 2 of the Protocol enumerates which national courts may ask the European Cout to render an
Interpretation of the Convention. Article 3 provides for situations in which specified courts shall ask
for an interpretation from the European Court.
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C. Australia
Australia came into exlstence in much the same way as Canada: ftls a federation of earlier British
colonles which were combined, largely at thelr own request, into a federal state under a
Constitution,"® enacted by the imperial Parliament, which provides for a British-style parilamentary
democracy. Coming as it did after the creation of both the United States and Canada, it is not
surprising that the drafters of Australia’s Constitution were able to pick and choose those elements
<A a federal system that suited them best. That they preferred the American model to the Canadian

model is quite evident from the wording of the Australlan Constitution.™

Unlike its predecessor, the British North America Act,'® the Australian Constitution did not attempt
1o list the powers of both the commonwealth and the states nor does it deal with the establishment
of the government structures of the several states, rather its provisions deal with the establishment of
the commonwealth government and only deal with the states to the extent that thelr powers are

modifled or clrcumscribed by the establishment of the commonwealth.

Section 51, In Chapter |, Part V, enumerates the powers of the Parliament of the

Commonweaith.'® Chapter it deals with the establishment of commonwealth courts; as this

W Constitution of the Commonwealth of Australia, enacted by Commonwaealth of Australia

Constitution Act (Imp.), 63 & 64 Vict,, c. 12; hereafter cited as Australian Constitution. in accordance
with Australian terminology, the expression “commonwealth” is used to denote the federal level of
government.

¥ gir A. Mason, "The Australian Constitution 1901-1988" (1989) 62 Aust. LJ 752.

2 (Imp.), 30 & 31 Vict,, c. 3, renamed Constitution Act 1867 by Canada Act 1982 (UK}, 1982,
c. 1

3 Of Interast for the purposes of this discussion are the following:

§1. The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order, and good government of the Commonwaealth with respect to:—
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structure would appear to have played more than a peripheral role in the development of the
Australian approach to intra-national confilcts of law, it is discussed In greater detali In

Appendix 1.'*

For the purposes of this discussion, the key feature of the Australian mode! Is the full faith and credit
section (s. 118) of the Australlan Constitution, which is almost Identical to its American precursor:

Full faith and credit shall be given, throughout the Commonwealth to the laws, the
public Acts and records, and the judiclal proceedings of every State.

For whatever reason, though, the drafters of the Australian Constitutlon did not see the need to copy

the other half of the American equation: the due process clause.

Pursuant tn the authority granted by section 51, shortly after Australia came into being, the
Commonwealth Parliament enacted the Judiclary Act 1903, the Service and Execution of

Process Act 1901,' and the State Laws and Records Recognition Act 1901, which are

discussed below. After more than 75 years of experience with these pieces of legislation, sufficient
difficulties had been encountered that the Commonwealth and State Parllaments each enacted
legistation which effectively allows any superlor court in Australia to exercise the jurisdiction of any of

the other superior courts and to transfer any matter before it to one of the other superior courts.

(xxiv) The service and execution throughout the
Commonwaealth of the civil and criminal process and
the judgments of the courts of the States:

{(xxv) The recognition throughout the Commonwealth of

the laws, the public Acts and records, and the
judicial proceedings of the States:

™ See below at 107.
No. 6 of 1903 {Cth). For a discusslon of this legislation, see below at 107.
™ No. 11 of 1901 (Cth).

¥ No. 5 of 1901 (Cth).



This legislative scheme is known as the cross-vesting legislation and Is discussed in greater detail

below.'

1. Jurisdiction-Taking

As Sykes and Pryles have commented:
The first question which arises in litigation involving a foreign element is whether the
court can and will hear the case. For reasons of convenience alone it is obvious
that a court will not hear all concelvable cases and that some limits must be drawn.
if the action Is entirely forelgn so that the parties are not connected with the forum
and the cause of action wholly arose elsewhere it can scarcely be contended that
the courts of the forum ought to adjudicate.'®

Nygh, for his part, Is of a simllar view:
The first question which must arise In any case involving foreign elements is whether
the court has jurisdiction to hear and determine the matter. The jurisdiction of
Australian courts obviously Is limited. The Supreme Court of New South Wales, for
instance, would not assume jurisdiction to hear a dispute between citizens of

Mongolia who had never been within the state and whose dispute had no
connection with the state,'

Like their English and Canadian cousins, the Australian courts have traditionally assumed a
jurisdiction based on the defendant’s presence within their territory. This has been supplemented,
as In both England and Canada, *ith statutory extenslons in the form of rules of court. As Sykes
and Pryles suggest, “The Anglo-Aust:alian [and Anglo-Canadian] rules have developed on an ad hoc
basls, dependent on the exigencies of procedure, and the common law has falled to create a

consistent theory of jurisdiction.”'*'

'3 Spe below at 66ff.
' E. Sykes and M.C. Pryles, Ausiralian Private International Law, 2d ed. (Sydney: Law Book
Company, 1987) at 21.

"o P.E. Nygh, Confiict of Laws In Austrafia, 5th ed. (Sydney: Butterworths, 1991) at 35. One
could be forgiven for suggesting that English and Canadian courts have not always shown the same
degree of admirable restraint as the courts of New South Wales.

' Sykes and Pryles, supra note 139 at 21. See also, M. Pryles, "The Basis of Adjudicatory
Competence In Private International Law" (1972) 21 ICLQ 6&1.
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Each of the Australian jurisdictions has adopted rules of court which provide for service of thelr
process ex furis along lines that are very familiar.'?® As in Canada, most Jurisdictions originally
required permission of the court before service ex juris would be effective; this is no longer the case
In New South Wales, Victoria, Queensiand, Tasmania and the Northern Territory or in the Federal
Court. With the exception of Queensland, these provisions only apply to the state superior courts;
hence these rules do not operate to permit service ex juris of process originating out of the Inferior
courts. In addition, [n pursuance of its powers under the Australian Constitution, the Commonwealth
Parliament adopted legislation governing the service of process by the courts of one Australlan state

in the territory of the others.

The Service and Execution of Process Act was adopted by the Commonwealth in 1901, shortly after
the creation of the Australian federation. As currently worded, It provides:
4.(1) A writ of summons Issued out of or requinng the defendant to appear at
any Court of Record of a State or part of the Commonwealth may be served on the
defendant in any other State or part of the Commonwealth.
(2) Subject to any rules of court that may be made under this Act, the service
under this section of a writ of summons may be effected—
{a) In the same manner as if the writ were served on the defendant in the
State or part of the Commonwealth in which the writ was issued;...
subject to the rules provided in the remainder of the Act.' In filing an appearance, the defendant
must provide & valid address for service of additional documents “within five miles of the office of the

Court out of which the writ was issued” (s. 9(1)) faillng which "the appearance may be set aside as

42 For a review of the grounds and a discusslon how they differ among the states, and how they

have been interpreted in Australia, see Nygh, supra note 140 at 42-54, and Sykes and Pryles, /bid. at
35-53.
S which provide for "indorsements” on the writ Indicating that it Is to be served outside the
originating state (s. 5(1)); that the defendant Is to provide a local address for additional service
(s. 5(2)); and briefly describing the content of the writ (s. 5(3)). Failure to provide such Information
renders the writ *Ineffective for service under this Act* (s. 6). It should be noted that the Act applies
to "Courts of Record", and does not distingulsh between superior and other courts. Reference to a
particular court’s enabling statute is necessary to determine to what extent the Act applies to 1.

82



irregular’ {s. 9(2)). 1t the defendant falls to file an appearance, the issuing court may proceed to

hear the matter before it."*

Pryles has noted that

The Service and Execution of Process Act permits service of process ex juris

without leave and no nexus requirement is imposed at the point of service. [t is only

if a defendant does not appear (or challenges the court's Jurisdiction) that the nexus

provisions become relevant. [Emphasls added.]'*®
Sults deallng with land within the issuing court’s territory and shares of a company having its
principal place of business within the territory of the Issulng court (s. 11(1)(a)); contracts made or
entered Into within the territory of the issuing court {(s. 11(1)(b)); breaches of contract occurring
within the territory of the issulng court (s. 11(1)(c)}; injunctions or claims for damages relating to
things done or to be done within the territory of the issuing court (s. 11(1)(d)); damage claims
against defendants present within the territory of the issuing court when the liability arose
(s. 11(1)(e)); and certain matrimonial causes are all ones which have the requisite nexus. In these
cases, the court may permit the plaintiff to continue in the absence of the defendant, with or without
condltions (s. 11(1)), and may rescind or modify &ts order on the application of the defendant

(s. 11(2)). However, It should be noted that the Act does not purport to confer any jurisdiction on a

court that it does not otherwise possess (s. 13).

At first blush, one might be inclined to wonder whether there is an ongoing need for rules of court,
given the explick provisions of the Service and Exacution of Process Act, which would appear to

rendar the service ex juris provisions superfluous, particularly when the Act by its wide definition of a

4 Providing the subject matter of the suit Is described by s. 11{1)(a)-(f) and the defendant was
served personally with the writ (s. 11(1)(g))—proven by an affidavit or by any other means that would
be acceptable If it had been served within the issuing state (s. 17)—or if the defendant had
knowledge of i (s. 11(1)(h)).

4% M. Pryles, "Conflict of Laws" in R. Baxt and G. Kewley, eds, An Annual Survey of Australian
Law 1986 {Sydney: Law Book Company, 1987) 95 at 95.



court"® Includes service originating out of Inferior courts. One reason is that the Act Is limited to

giving effect within Australia to service Issuing out of Australlan courts. It would appear, though, that
there is no serlous inconslstency between the two schemes:

The state rules exist side by side with the federal Service and Execution of Process

Act and are not inconsistent with it so as to be inoperative under s. 109 of the

Constitution. Thus within Australla the state provisions for service ex juris exlst as

an alternative to Commonwealth law. However if both provislons are used

Inconsistencles may result which can affect the regularity of service. Service on

defendants outside Australia can only be effected under state or territorial iaw (or in

the case of litigation in the High Court, under the High Court Rules) because the

federal Service and Execution of Process Act is confined to service within
Australia.'¥

2. Judgment-Enforcing
Part IV of the Service and Execution of Process Act deals with the enforcement of civil judgments.
Section 20 provides that a person in whoss favour a Judgment has been issued by a Court of
Record is entitled to a certificate from the court setting out specific pleces of informatlon.' This
certificate may be registered In any similar court In Australia and has the same effect as a judgment
of the court in which It is reglstered {s. 21}, although there are certain procedural rules that must be

followed in order to enforce the judgment (s. 23-26).

148

According to s. 3,
In this Act, unless the contrary intention appears—

"Court" includes any judge or justice of the peace acting judiclally;
*Court of Record" includes any court that Is required to keep a record of its
proceedings;
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Sykes and Pryles, supra note 139 at 32; footnotes omitted. See also, Nygh, supra note 140 at
39, where he comments: "The state and territorial provisions are not affected or displaced by the
Service and Execution of Process Act 1901 {Cth): Flaherty v Glrgls (1887) 162 CLR 574.°

148

The certificate is contained in the Third Schedule to the Act.



The State Laws and Recognition Act was adopted In 1901."° Like its counterpart—the Service
and Execution of Process Act—It was clearly feit to be necessary to the smooth functioning of the
new federation. As it currently stands, the Act primarily provides for the recognition throughout
Australia of certain public documents and the manner in which they may be proven. Of particular
interest for the purpose of this discussion are the following provisions:

18. All public acts records and judicial proceedings of any State or Territory, if

proved or authenticated as required by this Act, shall have such faith and credit

given to them In every court and public office as they have by law or usage in the

courts and public offices of the State or Territory from whence they are taken.

19. The provisions of this Act shall be in addition to and not in derogation of any

powers existing at common law, or given by any law at any time in force in any
State or Territory.

Whether saction 18 extends or merely repeats In different words section 118 of the Australian
Constitution is not particularly relevant for the purposes of this discussion. What is important to note
is that, unlike Canada, where there has traditionally been a rigld separation of the provinces, the
Australlan states have a tradition of more than 75 years of constitutionally-mandated and supported
dealings which havs mitigated the effect of states treating each other as if they were totally different

international law areas.'®

* No. 5 of 1901.
' Seg, for example, Nygh, supra note 140 at 6-8, regarding the High Court's decision in Laurie v
Carroll {1958), 98 CLR 310 at 331. For a discussion whether there is a difference between the rules
applicable to foreign judgments and those applicable to inter-state judgments, see J.D. Fine,
"Defences Against Recognition or Enforcement of Interstate or Foreign Judgments® (1987) 61 Aust.
LJ 350.
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3. Jurisdiction of Courts (Cross-vesting) Acts
In 1987, the commonwealth and the various states all adopted a coordinated legislative scheme

under the title Jurisdiction of Courts {Cross-vesting) Act."™' The Acts begin with a preamble which

is particularly Instructive:

WHEREAS Inconvenience and expense have occasionally been caused to

litigants by jurisdictional limitations in federal, State and Territory courts, and
whereas it is desirable—

{a) to establish a system of cross-vesting of jurisdiction between those courts,
without detracting from the existing jurisdiction of any court;

(b) to structure the system in such a way as to ensure as far as practicable that
proceedings concerning matters which...would be entlrely or substantially
within the Jurisdiction (other than any accrued jurlsdictlon} of the Federal
Court or the Family Court or the jurisdiction of a Supreme Court of a State
or Territory are Instituted and determined in that court, whilst providing for

the determination by one coun of federal and State matters In appropriate
cases; and

{c) if a proceeding is Instituted In a court that is not the appropriate court, to

provide a system under which the proceeding will be transferred to the
appropriate court.

According to J.L.R. Davis, "the reasons for this legislative scheme [the Cross-vesting Acts] stem
largely from jurisdictional ditficulties arising in relation to trade practices and family law matters,”'*
However, while the former is primarily an internal Australian division of powers question, and the
latter Is outside the context of this paper, the legislative scheme adopted by the Commonwealth and
State Parliaments in 1987 does affect the way in which general civil litigation involving parties with

connections to different Australian States and Territories will be conducted In the future.

'8t See Jurisdiction of Courts (Cross-vasting) Act 1987, No. 24 of 1987, (Cth) and cognate

legislation in each state, for example, Jurisdiction of Courts (Cross-vesting) Act 1987, No. 29 of 1987
(Vic); and Jurisdiction of Courts (Cross-vesting) Act 1987, No. 125 of 1987 (NSW). All references
are to the commonwealth version of the legislation, unless otherwise indicated.

2 ).L.R. Davis, "Conflict of Laws" in R. Baxt and G. Kewley, eds., An Annual Survey of Australian
Law 7987 (Sydney: Law Book Company, 1988) 53 at 53.
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Under this scheme, the commonweaith has granted the jurisdiction over “civil matters® exercised by
the Federal Court and the Family Court (a commonwealth court) to the State and Territorial courts;
In exchange, the states have granted Jurisdiction over civil matters to the Fedaral Court, the Family
Court, and the Supreme Courts of the gther states and territories. Asa result, the Federal Court, the
Family Court and the State and Territorial Supreme Courts now all have jurisdiction over civil matters

arising anywhere In Australia.'

In additlon, though, section 5 of the Acts also provides for the transfer of matters from one court to
another In three situations: where the matter relates to proceedings already pending in another
court and 1t Is appropriate that the matter be dealt with by that court; where, in the absence of the
cross-vesting scheme, the first court would not have been able to hear the matter and it Is "more
appropriate® that another court deal with the matter; and where ‘it Is otherwise in the interests of

justice” that the matter be dealt with by another court.'

Section 6 makes provision for "special federal matters" which are only defined in the commonwealth
version of the legislation.'® Generally speaking state courts are expected to transfer “special

federal matters” to the Federal Courts; if they choose not to do so, prior to proceeding, they are

132

effect.

Section 4; although the commonwealth and state wordings are different, they are to the same

' Saction 5. Perhaps In order to protect the scheme of the Acts agalinst the results of possible

constitutional challenges (see note 162), the drafters of the legislation wrote this section in such a
way that Its parts could be severed if necessary. Consequently s. 5(1) deals with transferring
matters 10 the Federa! Court and the Family Court; s. 5(2) deals with transferring matters from one
state or territorlal Supreme Court to another; s. 5(3) deals with transferring matters between a state
supreme court and a state family court (In the case of the commonwealth legistation) and from the
courts of the other states into the Supreme Court of Victoria (in the case of the Victoria legislation);
s. 5(4) deals with transferring matters from the Federal and Family Courts to the state supreme
courts; s. 5(5) deals with transferring matters between the Federal and Family Courts; s. 5(6)
provides for transferring additional matters relating to the first one transferred.

'S Sub-section 3(1).
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required to give the Commonwaealth Attorney General notlce and sufficient opportunity to request a

transfer to the Federal Court.'®

Section 7 deals with appeals. Given the rather complex nature of the Australian court structure and
this scheme, these provisions are similarly complex.™ According to Davis, sectlon 8 provides for

a limited transfer of matters from inferlor courts:

Under s. 8, if a matter has been commenced in an infetlor court of one State or
Territory, and related proceeding are pending in another superior court, the
Supreme Court of the first State or Territory may remove the proceedings from the
inferior court Into the Supreme Court, and thereafter those proceedings may be
transferred to the other superior court. The reverse process, of the transfer of
proceedings from a federal court or the Supreme Count of another State or Territory
{to a state's inferlor courts], is provided for by s. 10. Such a transfer Is available

only in relatlon to proceedings which include a matter arisirg under...the Trade
Practices Act...'™®

Section 9 appears to be a counterpart to section 4, inasmuch as It parmits courts to exerclse the

jurisdiction that is conferred on them by the legislative scheme or by other enactments which cross-

vest jurisdiction.

Section 11 makes provision for the substantive and procedural laws which apply to transferred

matters: generally the substantive law is that of the territory In which the court sits, including fts
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See Aftorney General (NSW) v. Ray (No 1) (1989), 99 FLR 261 (NSWSC) and Attorney General
(NSW) v. Ray (No 2) (1989), 99 FLR 263 (NSWSC]) for a brief discussion when a state court might
exercise jurisdiction over a “special federal matter”, Although s. 6(4) says that the Commonwaalth
Attorney General may “request” a transfer to the Federal Court, where such a "request” is issued, the

Supreme Court before which the matter is pending “shall transfer the proceeding to the Federal
Court.”

"7 For a discussion of the effect of s. 7 where a request to transfer a special federal matter under

s. 6 has been made, see NEC Information Systems Australla Pty Ltd v. Lockhart (1991), 101 ALR 95
{NSWCA).

%8 pavls, supra note 152 at 57; Trade Practices Act 1974, No. 51 of 1974 (Cth).



choice of law rules.'™ if the matter Is to be determined according to legislation, both the "written
and unwritten law” of the jurisdiction which enacted the legislation are to be applied.'"™ The courts
are given wids latitude In procedural matters:
(c) the rules of evidence and procedure to be applied in dealing with that matter
shall be such as the court considers appropriate in the circumstances, being

rules that are applled in a superior court In Australia or in an external
Territory.

Section 12 deals with orders relating to costs. Section 13 provides that there are no appeals of the
declsion whether to transfer a matter to another court, or of the choice of rules of evidence and
procedure.”™ Section 14 deals with the enforcement of judgments issued pursuant to the cross-
vesting schema. It provides that judgments issued under the scheme are enforceable In the same
manner as other judgments from the same courts. Sections 15 and 16 deal with matters not
relevant to this discusslon, Including the coming into force of the legistation and provision for the

results of possible constitutional challenges.

The princlpal provisions of the legislation are sectlon 4 (which allows one court to act as if it were
another) and section 5 (which provides for matters to be transferred to other jurisdictions). Before
considering these sections in greater detall, it is Important to note a number of preliminary issues

which have been identifled by Australlan courts and commentators. These include the constitutional

Paragraph 11(1)(a). For a discussion about whether a plaintiff may clalm punitive damages in
a cross-vested defamatlon claim, see Waterhouse v. Australian Broadcasting Corp. (1992),

27 NSWLR 1 (SC).

% pgragraph 11(1)(b). For a discussion of the effect of 5. 11 In the case of a multl-state
defamation sult, see Australlan Broadcasting Corp. v. Waterhouse (1991), 26 NSWLR 519 (CA).
" That this section means exactly what it says was confirmed by Kirby P in Tangaloona Island
Resort Pty Ltd v. Miles (1988), 96 FLR 47 (NSWCA). See, A.E. Wallace, "Conflict of Laws™ In R. Baxt
and G. Kewley, eds, An Annual Survey of Austrafian Law 1989 (Sydney: Law Book Company, 1990)
190 at 1934,
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validity of the legislation'® and what rules apply to the commencement of cases which have an
extra-state elemment,'® although in Pincus’ words, "The cross-vesting scheme...say[s], to put it

broadly, that you can start anv civil case in any superior court, State or federal [emphasis
added).”"™

It should also be noted that one of the traditional limitations on the in rem |urisdictions of common-
taw courts has been eliminated: *Furthermore, the limitation on jurisdiction In matters relating to
interstate real property will be abolished by this legislation {emphasis added.]."'® Davls bases this
statement on the notion that common-law courts exercise /n personam jurisdiction over all who are
found within their territorial jurisdiction and he is of the view that the cross-vesting scheme grants

each state or territorial Supreme Court with territorial jurisdiction throughout Australia.'

2 Spe, for example, K. Mason and J. Crawford, "The Cross-vesting Scheme” (1988) 62 Aust. LJ

328 at 333; C.W. Pincus, "Cross Vesting of Jurisdiction® [1989] Queensland L Soc. J 258 at 263;

G. Griffith, D. Rose and S. Gageler, "Further Aspects of the Cross-vesting Scheme" (1988) Aust. LJ
1016 at 1023. See also M. Moshinsky, “State Extraterritorial Legislation and the Australia Acts 1386"
(1987) 61 Aust. LJ 779. |n West Australian Psychiatric Nurses' Assoclation v. Australian Nursing
Federation (1991), 30 FCR 120 (FC), Lee J suggested that it might not be constitutionally possible
for the states to vest state jurisdiction in commonwealth courts. For a discussion of this judgment,
see J. Goldsworthy and P. Hanks, “Constitutional Law" In R. Baxt and A.P. Moore, eds, An Annual
Survey of Australian Law 71991 (Adelalde: Adelaide Law Review Assoclation, 1992) 109 at 124-126.
'8 As has been noted above, prior to the adoption of the cross-vesting scheme, an Australian
plaintiff who wished to commence a suit against an out-of-state defendant had the choice between
proceeding under the Service and Exacution of Process Act or under the service ex jurls provislons
of the rules of the state court out of which service was being Issued. According to Cavis, under the
new scheme, *...a plaintiff before [a state or territorial Supreme Court] whose actlon Is agalnst a
defendant who Is able to be served in another part of Australia will no longer need to rely on Part i
of the Service and Execution of Process Act 1901, or the Rules of Court permitting service out of the
jurisdiction,” supra note 152 at 58. For a suggestion that matters would not prove to be quite so
stralghtforward, see Mason and Crawford, /b/d. at 336, and Pincus, ibid. at 261. It would appear that
any question in this area has been resolved by amendments to the state rules of court to provide for
service in cross-vesting situations; see Griffith, Rose and Gagsler, /bid. at 1022.

®  Plncus, fbid. at 260.

'8 Davis, supra note 152 at 58,

% Ihid. at 59. Similary, he is of the view that the scheme has the effect of making all of the
Australian courts courts of the situs of all land in Australia, thereby avolding the effect of British

South Africa Co. v. Companhia de Mozambique, [1893] AC 602 (HL) which had been held to be In
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In Rains v. Project Technology Pty Ltd,'" the Supreme Court of New South Wales decided to act
under section 4 as if it were the Supreme Court of the Australian Capital Territory (ACT) and wind up
a company Incorporated there, rather than transfer the matter to the ACT for adjudication. However,
the vast majority of the reported cases under the cross-vesting leglslation, at least In the case of

ordinary civil judgments, Involve courts transferring matters under section 5.

Writing be‘nre the leglslation came into effect, Davis noted:

Although the substantive provisions of [section 5] are set out In the form of four
subsectlons, the_gssence of the leglslative scheme Is that if a matter Is pending in
one court, but it Is more appropriate that the proceedings be heard by another
court, the first of those courts shall transfer the matter ‘o the other court. In
determining whether such a transfer is appropriate, a court may have regard to any
of three criterla: (a) whether proceedings between the same partles on the same or
related Issues are already pending in the transferee court; (b) what would have been
the jurisdictional power and law to be applied had the cross-vesting legislation not
been passed; and (¢} "the interests of justice®. [Emphasis added.)"®

Mason and Crawford qucte from the explanatory memorandum to the Commonwealth Bill:

...Ccurts wiil need to be ruthless in the exercise of thelr transfer powers to
ensure that litigants do not engage In ‘forum shopping' by commencing
procaedings in Inappropriate courts.

force In Australia. Davls cltes Commonwealth v. Woodhill (1917), 23 CLR 482 (HC) and Inglis v.
Commonwealth Trading Bank of Australia (1972), 20 FLR 30 {ACTSC) as authority for this
propasitlon.

87 (1989), 97 FLR 355 (NSWSC).
' Davis, supra note 152 at 57. In addition to the cases noted in the body of the text, s. 5 has
been considered relatively frequently since its adoption, see for example, Mattock v. Mattock (1 989),
97 FLR 112 (NSWSC); Raynard v. Pittard (1989), 99 FLR 111 {NSWSC); Yee v. Alex Taylor
investments Pty Ltd (1989), 97 FLR 116 (NSWSC); Chase Corp. (Australia) Ltd v. City of Melbourne
(1989), 97 FLR 258 (NSWSC); Sunbanc Australia Ltd v. Multivest Corp. Ltd {1989), 97 FLR 269
(NSWSC): Jackson v. John Fairfax & Sons Ltc! (1988), 96 FLR 145 (ACTSC); Seymour-Smith v. The
Electicity Trust of S.A. (1988), 97 FLR 160 (NSWSC) (hereafter referred to as Seymour-Smith), where
the New South Wales Supreme Court declded that it could permit service ex juris by exercising
cross-vested Jurisdiction from the Supreme Court of South Australia, and then transferred the
proceedings back to the Supreme Court of South Australia for resolution; Mansell v. Cummings
(1989), 86 ALR 637 (FC); Waterhouse v. Australian Broadcasting Corp. (1989), 86 ACTR 1,

97 FLR 1 (SC).
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and comment:

This suggests that the fear Is judiclal restraint In the exercise of the power to order
transfer....The United States experience Is that the forum non conveniens principle

has been used extensively and explicitly as a means of controlling overcrowding or
‘docket congestion'.'®

The first court to address the issue of transferring a matter to another court was the Supreme Court

of New South Wales in Bankinvest AG v Seabrook and others.'™ Rogers A~JA wrote the principal
decision with Kirby P and Street CJ writing concurring decislons. Street CJ's judgment is
particularly interesting as it summarises the effects of the cross-vesting scheme:

The cross-vesting legislation in effect brings together the eight State and Territory
Supremse Courts, the Federal Court and the Family Court into an organisational
relationship. Very broadly speaking, the legislation now operative throughout
Australla achleves two objectives: first it enables any one of these courts to
exercise the jurisdiction of, and to apply the law that would be applied by, any one
of the other nine; secondly it enables any one of thase courts In which proceedings
are commenced to transfer them to any one of the other nine.

The introduction of this scheme is a significant move towards providing throughout
our nation the services of an integrated court system transcending the boundaries,
both geographic and jurisdictional, that have In the past obstructed the courts in
mesting the requirement of the Australian public.

The cross-vesting legislation passed by the Commonwealth, the States and the
Territories both conferred on each of the ten courts Australia-wide furisdiction and
set up the mechanism regulating the transferring of proceedings from one of these
ten courts to another. In relation to transfer, the common policy reflected in each of
the Individual enactments Is that there must be a judiclal determination by the cour
In which proceedings are commenced either to transfer or not to transfer the
proceedings to one of the other nine based, broadly speaking, upon conslderation
of the interests of justice. To describe it as judicial determination, should not be
permitted to obscure the real purport of the decision. The determination must, of
course, be made with full regard to principles governing an adjudication. But, in its
effect, an order granting or reiusing a transfer is an administrative declsion.

It is Important to observe that a court may transfer a proceeding to another court of
its own motion, that is to say without an initiating application by any of the partles:
eg Jurisdiction of Courts (Cross-vesting) Act 1987, s 5(7). Moreover, an appeal

'8 Mason and Crawford, supra note 162 at 332. They also refer to Robertson, supra note 18

at 405-408.

™ (1988), 14 NSWLR 711, 92 FLR 153 (CA); hereafter referred to as Bankinvest. For a
discussion of the effects of this case, see Griffith, Rose and Gageler, supra note 162 at 1018ff.
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does not lie from the declision to transfer proceedings to another court (ibid, s
13(a)).

As a very broad generality it can be said that the ordinary day to day administration
of the cross-vesting schema In its operation on a given proceeding is placed in the
hands of whatever court it may be In which they are commenced. Ordinarily it
could be expected that a single judge of that court would decide whether It is in the
Interests of |ustice to transfer the proceedings to one of the other nine counts. If
such an order be made then In practical terms It effects what might be likened to an
administrative redirectlon of the proceedings to the other court selected. In the
hands of that other court the proceedings will continue to attract the Austriawide
jurisdiction and faw which would have been exercisable and applicable by the court
from which they were transferred.

Viewed from this standpolint it can be seen to be highly deslrable that the judicial
adminlstration of the day to day working of the cross-vesting scheme Is not
encumbered by an encrustation of judge-made pronouncement of principles to be
applled when considering making a transfer order. 1t calls for what | might describe
as a "nuts and bolts* management decision as to which court, in the pursuit of the
interest of justics, is the more appropriate court to hear and determine the
substantive dispute."”

Rogers A-JA wrote the majority decision and addressed the Issue under what clrcumstances a court

should declde to transfer proceedings to another court in Australia. He noted that all state supreme

courts had been given the jurisdiction of the other state supreme courts and commented:

As well as lts beneficial effects, this investment of jurisdiction entalled the danger of
forum shopping. If the Supreme Court of State X had the jurisdiction of the
Supreme Court of State Y, why not institute proceedings there in pursult of some
real or imaginary advantage, notwithstanding that the dispute as such bore no
relation to State X? It was in order to prevent this happening as well as to enable a
transfer to another Supreme Court in cases where the requirements of the legislation
ware satisfled that s 5(2) was enacted...

In order to enable the courts to act In the spirit of the legislation, the power, indeed
in appropriate cases, the duty to transfer may be exercised by the court of its own
motion {s 5(7)). This pravision enables the court to resist forum shopping where all
parties are engaged In the exercise anc no party wishes to move for a trar.sfer to
the more approptiate tribunal...

It is Important that full effect be given by the courts to the Imaginativa znd detailed
code for ensuring that throughout Australia disputes are dealt with by the one court
and that be the court most appropriate for the particular dispute. Consistently with

"' Bankinvest, ibid. at 713-4 NSWLR, 1534 FLR, per Street CJ.
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the presetvation of dual State and Federal court systems and with State courts

dispensing Justice within the State boundaries, there has been a legislative

recognmon of the need to transcend State boundarles In approprlate cases riQ
. 3 2ga anothe )

One consequence Is that the principles of forum non convenlens, applled In
circumstances where the competition Is between an Australian and a non-Australian
court, have no role to play in the resolution of applications made under the
leglslation or In its Interpretation. [Emphasis added.]'™

Even though he rejects the forum non conveniens test, Rogers A-JA does find guidance In the
House of Lords’ declsion in Spiliada Maritime Corporation v. Cansulax Ltd'™ where Lord Goff

provides an indication of what Roger A-JA calls the "natural forum":

...being 'that with which the action had the most real and substantial connection’,
{Emphasis added.]'™

According to Street CJ, “The reasons prepared by Rogers A-JA will henceforth be definitive of the

law and practice on this toplc in this State."'™

In discussing the effect of this judgment and an early application of it in Amor v. MacPak Pty

Ltd,"™® Wallace notes:

Thus, the most appropriate forum is the forum with which the action has the most
real and substantial connection. [Emphasis added.]'”

2 Ibid. at 725-6 NSWLR, 165-6 FLR, per Rogers A-JA.
3 [1987] AC 460, [1986) 2 All ER 843 (HL); hereafter referred to as Spilflada. It is worth noting,
though, that in Oceanic Sun Line Special Shipping Co Inc v Fay (1988), 165 CLR 197, 79 ALR 9,

62 ALJR 389 (HC) (hereafter referred to as Oceanic Sun Lins), the majority of the High Court did not
accept this as being determinative of the law in Australia. For a brief discussion of these cases see
Amchem, supra note 18, per Sopinka J.
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Spiliada, ibid. at 478 per Lord Goff, quoted by Rogers A-JA in Bankinvest, supra note 170 at
728 NSWLR, 168 FLR.

'S Bankinvest, Ibid. at 715 NSWLR, 155 FLR, per Street CJ.
78 (1989), 95 FLR 10 (NSWSC).

177

A.E. Wallace, "Conflict of Laws" in R. Baxt and G. Kewley, eds, An Annual Survey of Australlan
Law 1989 (Sydney: Law Book Company, 1990} 190 at 190.

74



This view has not been universally adopted in Australia, notably Ipp J disagreed with it in Mullins
Investments Pty Ltd v Eflfott Exploration.”™ At the time of writing, the High Court of Australia has
not had an opportunity to express its views on the subject, although in view of the provisions of
sectlon 13 of the Act, and the Interpretation already placed on it,"™ it Is possible that the High
Court’s views will only be known i, as and when It is faced with a matter within its ariginal

jurisdiction.

Another aspect of the transfer procedure that was addressed in Bankinvest Is the question what
burden of persuasion the party moving for a transfer bears. Put another way, do plaintiffs have a
right to have a matter heard in the court of thelr choice? Rogers A-JA firmly rejected such a notion:

Mr Nicholas [the plalntitf's lawyer] submitted that consideraiion of the question,
whether an order for transfer should be made, should follow two steps. First, there
is a prima facle presumption that the court, the jurisdiction of which was properly
invoked, should exercise it. The litigant invoking the jurisdiction had an entitiement
and the court had a corresponding obligation to exerclse jurisdiction. Secondly,
there is an anus resting on the person moving to transfer to show some positive
basis on which it could be contended that the entitlement of the other party to the
exercise of jurlsdiction should be displaced.
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(11 January 1990), (WASC) [unreported); hereafter referred to as Mullins. Mullins was
followed In Baffsky v. John Fairfax & Sons Ltd (1990), 97 ACTR 1 (SC). See also A.E. Wallace,
“Conflict of Laws" in R. Baxt and G. Kewley, eds, An Annual Survey of Australian Law 1990 (Sydney:
Law Book Company, 1991) 323 at 325-6. The basls of the disagreement seems to be confuslon
regarding the use of the notion of forum non convenlens in Australla, particularly given the
interpretation the High Court gave in Oceanic Sun Lines, supra note 173, to the House of Lord's
decision in Spillada, supra note 173.

For a discussion of the High Court's judgment in Oceanic Sun, see M. Pryles, "Judicial Darkness on
the Oceanic Sun® (1988) 62 Aust. LJ 774. The High Court has “clarified" its views in Oceanic Sun;
see Voth v. Manildra Flour Mills Pty Ltd (1990), 171 CLR 538, where a majority (four judges) of the
Court held that the “clearly Inappropriate forum* test articulated by Deane J in Oceanic Sun, and not
the "clearly more appropriate* test in Spiliada, was apr'cable in Australia. Unfortunately, one judge
agreed that this was the test to apply but differed in the results of its application and another agreed
in the result but differed in the appropriate test. Fer a discussion of this judgment see, A.E. Wallace,
"Confiict of Laws” In R. Baxt and A.P. Moore, ec's, An Annual Surve of Australian Law 1991

(Adelalde: Adelalde Law Review Association, 1392) 65. See also, Amchem, supra note 18 at 19, per
Sopinka J.

" See supra note 161.
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In my vlew. this approach should be firmly rejected. If accepted, i would entrench
th t of one Australian jurisdiction ln"frlnt nother. No allowan
A 0 A s agfe i

relevantly. the purpose of the Ieglslatlon would be lost The cross-vesting legislation
does not call for this approach. Indeed, it positively rejects it. The only lodestar
that a judge may steer by Is, what do the interests of |ustice dictate should be
done? It is Inapt to speak in terms of onus. Bearing in mind that the Court may
make an order of its own motion the language of onus belng discharged is
inapplicable. [Emphasis added.]'®

8% Bankinvest, supra note 170 at 726-7 NSWLR, 168 FLR. See also Seymour-Smith, supra note

168 at 174, where Rogers CJ comments:

With respect, | do not accept there Is any weight to be ascribed to the fact that the
court may be overriding the plaintiffs’ choice of venue. The court Is, In my view,
required to carry out a balancing exercise to determine the appropriate court.
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. Morguard: A Suggested Response

Part | of this discussion reviewed the origins of Canadian Jurisdiction-taking and judgment-enforcing
rules, and censidered how Morguard has brought about a change in the way the common law
courts, and argu.s'y Québec courts, will be dealing with these issues In Canada. It ended with a
number of questions that the Supreme Court's decision left unanswered and suggested that
gukiance In formulating appropriate responses to these questions might be found In the experience
of three "federal* systems: the United States, the European Community and Australia. Part li looked
at how these three federal systems have dealt with the Issues of jurisdiction-taking and judgment-
enforcing. This third Part will compare and contrast each of these other “federal” systems in an
attempt to ascertaln whether their experiences actually contain any useful lessons for Canada as it

embarks upon the task of applying the Morguard principles, and if so what they may be.

A. The United States
The United States has over two hundred years of experience as a single nation. From the earliest
days, Its courts have been required to recognize and enforce each others’ decisions. Over the
years, the United States Supreme Court has concluded that it is only those which meet the
constitutional requirements of due process that are actually entitled to full faith and credit. These
requirements have been Identified as being *minimum contacts” batween the forum siate and the

defendant.

As both requirements—due process and full faith and credit—are part of the constitutional law of the
United States, they apply to all levels of courts, both state and federal. The Due Process Clause
imposes a minimum requirement: there must at least be minimum contacts with the forum state, but
there Is no requirement that a state avall ltself of jurisdiction based on this level of contact. Indeed,

there Is no requirement that a state claim any long-arm jurisdiction. Consequently, while a



defendant can successfully resist jurisdiction on the grounds that thers are ng minimum contacts, a
plaintiff cannot require a court to hear a matter on the grounds that there arg minimum contacts,

unless the state claims such a jurisdiction, Even when a state does clalm some degree of long-arm
jurisdiction, a defendant may still make a forum non converiiens argument, the resuit of which could

be that the state court declines to exercise the Jurisdicilon it possesses.

The key feature of the American system Is that it is coordinated and symmetrical: a piaintift's
Judgment is only entitled to full faith and credit when the defendant received due process, and the
Due Process Clause has been interpreted the way it has been, because the Full Faith and Credit
Clause Is part of the Constitution. In addition, as these are constitutional Issues, the United States
Supreme Court has jurisdiction to exercise judicial review over the decisions of the various state
courts to ensure that they and the various state legislatures respect the limits Imposed by the
Constitution. In the absence of this constitutional element, the Suprena Court would have limited

involvement in what would be essentlally a matter internal to the Individual states.

After fliting with a return to almost traditional common law notions of limitations on court jurisdiction

181

in Pennoyer,”™' which were relatively favourable 1o defendants, the Supreme Court's test of

minimum contacts now clearly favours plaintiffs. The test is framed in terms of the contacts a
defengdant has with the forum state (rather than In terms of the contacts the plaintiff has) so that
defendants are protected from being dragged before a totally unrelated court. Because the contacts
required between a state and a defendant are minimum ones, though, it does not take much contact
on the part of defendants to make themselves subject to the jurisdiction of a state, and plaintiffs are

able to engage In a good deal of forum shopping.'®® However, a defendant who has no contacts

'8! Supra note 83.

'®  See Amchem, supra note 18. One hundred and ninety-four Canadian plalntifis commenced an
action agalnst a number of companles involved in the manufacture and marketing of asbestos

products in Texas. Although all of the defendants had some contact with Texas, none were
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with the forum state can safely ijnore its process and resist enforcement of any resulting Judgment

that failed to meet the requirements of the due process test.

B. Europe
Although the European Communlty is not a federatlon in the traditional sense of the word, it Is a
group of different law districts which have come together to form, to the extent possible, a single
marketptace. It is particularly noteworthy that with the goal of forming the marketplace In mind, the
dratters of the EEC Treaty'® recognized that a necessary part of a single marketplace was a
simplified system of recognizing and enforcing judgments originating in each of the members of the

marketplace.

Although perhaps going beyond initial expectations, the Convention on Jurisdiction and
Enforcement of Judgments In Civil and Commercial Matters'®* meets the task set out in Article

220 of the EEC Trealy: when & judgment has been issued In accordance with the jurisdiction-taking
provisions of the Convention, 1t is entitied to recognition throughout the community. Without using

the term, the Convention provides that such judgments are entitled to full faith and credit.

The drafters of the Convention, probably In large part because of thelr civil-law backgrounds, opted
for a defendant-centred agreement: the basic jurisdictional test is based on the relationship between
a defendant and a Member State (i.e. a separate law district). In those cases where it Is possible to
sue defendants elsewhere than in the country of their domicile, the additional jurisdictions tend to

favour Individuals over corporations. Given the interplay amongst the baslc, special, exclusive and

Incorporated there.
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Supra note 119,

184

Supra note 120,
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other jurisdictions granted by the Convention, there Is stili the possibllity of a certain amount of
forum shopping, but the number of courts before which a defendant can be sued, at least from a

common-law point of view, s limited and, in every case, there is a rational policy reason why a

matter can be heard by a particular couri.

The Convention's provisions contrast with the traditional common-law approach, which was to the
advantage of plaintiffs who could either remalin In their jurisdictions until unwitting defendants
happened to pass through, or could invoke the ex juris provisions of the rules of court and attempt
to force unwilling defendants to appear before thelr courts. Whether, from a policy viewpolnt, the
Interests of defendants or plaintiffs should be preferred, ar whether the interests of Individual
consumers and insured persons should be preferred over corporations, is somewhat beside the
point: I one wants to develop a rational approach to the matter of jurisdiction, a choice has to be

made; in Europe, for better or worse, the choice has been made.

In many ways, the situation under the Convention is very similar to the situation in the United States.
The Convention acts as a limit on exorbitant jurisdiction otherwise claimed by the courts of the
Member States, in much the same way that the Due Process Clause limits the long-arm clalms of the
Ameiican states. Judgments that meet the terms of the Convention, like those that meet the terms
of the Due Process Clause, are entitled to recognition and enforcement—or full faith and credit—
throughout the territory covered by the Convention, just as American judgments are entitied to
enforcement throughout the United States. In addition, the European Court of Justice functions In
much the same way as the United States Supreme Court: It is not a court of general appeal, but it
does have jurisdiction to ensure that the Convention is correctly interpreted and applied by the
Member States, In much the same way as the United States Supreme Court ensures that individual

states respect the provisions of the United States Constitution.
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Perhaps the most significant ditferance, other than the fact that the Convention is defendant-centred
while the American system Is plaintiffi-centred, Is that the Convention operates to confer jurisdiction
on courts which otherwlse would not necessarlly exercise such jurisdiction.'® In other words, it is
arguable that a plaintiff could invoke the provisions of the Convention to Insist that the courts of a
Member State exercise jurisdiction over a defendant domiclled there, even If the courts would not

normally take jurlsdiction over such a defendant.

C. Australia
From lts beginnings at the turn of the century, Australla took a different view from Canada of the
relationships among the different parts of the federations. Even though the Individual states were
held to be separate and "foreign® law districts, the commonwealth government mitigated the effect of
this by providing for service of process, recognition of judgments and Judicial notice of legislation

throughout the country.

It s quite clear from even the limited review of the Australian system in Part Il that the Service and
Execution of Process Act'® and related legislation Is plaintiff-centred, as Is traditionally the case in
common law jurisdictions. Plaintiffs could choose the court before which to commence an action,
while defendants who appeared to defend the action were required to provide an address for
additlonal service that was within five miles of the court.’” Assuming the defendant was served

somewhere [n Australla, the plaintiff could proceed in the defendant’s absence and any rasuiting

' For example, as noted in Appendix 2, below at 114, the Convention has been incorporated

into the law of the United Kingdom by means of the Civil Jurisdiction and Judgments Act 1982 (UK),
1982, ¢. 27.

Service and Execution of Process Act 1901, No. 11 of 1901 (Cth).

**7 While such a provision may have made sense in 1901, it Is hard to justify in 1993, and one
might be forgiven for cynically suggesting that it has done more to protect commercial property

values within a five-mile radius of the court house than it has to ensure justice to defendants,

a1



judgment (which presumably would have been favourable to the plaintiffy could then be registered
and enforced in the defendant’s home state—or any other state where the defendant might have

been or might have owned assets.

Although the Australian system did not have any institutional protection for the intarests of
defendants along the lines of the American Due Process Clause, from a very early stage In its
development, there was a concern in Australia that matters should be heard before the most
appropriate court and that, as far as possibie, there should not be a multiplicity of proceedings in
any matter.'®® Unfortunately, this may well have had the unfortunate and unintended elfect that
some matters bounced backwards and forwards between state and federal courts somewhat

unnecessarily until they landed before the most appropriate court.

As noted in Appendix 1,'® the Australian High Court has original diversity jurisdiction and it sits as
the final court of appeal for Australia, on all matters. Consequently, like the situatlon In Canada but
unlike the sttuation in the United States, a single court has always been avallable to consider the
merits of all aspects of an Australian case, not just whether procedure had met constitutional
norms.'® In circumstances such as these, it Is perhaps less necessary to have constitutionally-
enshrined principles protecting defendants from belng brought from one end of the country to the

other as, ultimately, the same court will supervise the rasult.

Hence, prior to 1987, plaintiffs in Australia were in a considerably more advantageous situation than

thelr Canadian and English counterparts: not only were they able to engage in as much forum

188

See discusslon of the Judiciary Act 1903, No. 6 of 1903, in Appendix 1, below at 107.

% Below at 107.

160

Prior to 1986, the Privy Council exercised this authority on appeal from the High Court. See
below at 108.
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shopping—because the Service and Execution of Process Act jurisdiction-taking rules were very
similar to Canadian and English rules of court governing service ex furis—but they had the added
advantage that a decislon Issued under this scheme would be enforceable anywhere in Australia,
even if the judgment was a default judgment because the defendant did not appear. This Is very
close, i not identical, to the situation which now exists in Canada under the Morguard full-faith-and-

credit regime.

Regardless of its merits, that the situation in Australla was felt not to be ideal can be seen from the
adoption of the cross-vesting scheme. This is a radical departure from traditional notions of
jurisdiction and, as plalntiffs may now Institute proceedings in any superior court in Australia, on its
face the scheme encourages forum shopping. Although this broadens the options for plaintiffs,
defendants enjoy a two-fold protection f the plaintiff chooses an Inappropriate court: elther the
original court will exercise the |urisdiction and apply the law of the appropriate court (l.e. it will
exercise cross-vested jurisdiction under s. 4), or it will transfer the proceedings to the appropriate
court {under s. 5), thereby nullifying any benefit the plaintiff may have hoped to achleve by engaging
in forum shopping.” In the case of a transfer, which may be ordered on the original court’s own
Initiative, there is no appeal and the matter will proceed In the transferee court as if it had been

commaeanced there in the first place.

In the result, this represents not only a radical departure with regard to the mechanics of Jurisdiction,
it also represents a quite radical notion for common law courts: matters should only be decided by
the most appropriate court. As noted, there is some disagreement within Australia as to when
courts should order matters transferred to other courts, although the weight of judicial opinion would

appear to be to the effect that proceedings will be transferred to the court having the "most real and

' While defendants might prefer that a law suit simply go away, they cannot really complain # it

elther proceeds before the most appropriate court, or before a court that acts as if it were the most
appropriate court.
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substantial connection” with the matter, and that this Is a declsion that will be taken with littie or no

regard to the preference of the parties.'™

in many ways, while the American and European approaches respect the needs and realities of a
federation, Inasmuch as they both make provision for a free circulation of litigation and judgments
within a single set of defined rules operating throughout the federation, the Australian approach
perhaps best captures the notlon of a federation. Like its Amerlcan and European counterparts, the
Australian system provides for a single, effective system of jurisdiction-taking and Judgment-
enforcing throughout the federation. In addition, though, the Australian system requires its courts 1o
consider whether there is another court somewhere in Australia that Is better placed 1o decide a
matter having extra-territorial contacts, In the event that the answer to this consideration Is positive,
the court has two options: refer the matter to the other court or, in appropriate circumstances, act

in exactly the same way as the other court would by exercising cross-vested jurisdiction.

Unfortunately, the cross-vesting scheme does not apply as broadly as the Service and Executlon of
Process Act scheme. While the latter covered process issued out of all courts of record, the former
applies principally to the superior courts. Although provision is made for removing matters from an
inferior court to a superior court, and then dealing with them under the cross-vesting and transfer
provisions, only the superior courts are able to make transfer declislons or exercise cross-vested
jurisdiction. As a result, proceedings before courts and tribunals other than the superior courts (for
example, small claims courts) are not really subject to the cross-vesting scheme. Since the scheme
was not primarily designed to address civil litigation in tort or contract, its drafters would appear not
to have turned their minds to the type of matters that usually find their way into small claims courts:

breaches of consumer contracts and collection of small debts, for example.

% See Bankinvest, supra note 170.



It Is still too early to knaw how the cross-vesting scheme will affect the conduct of litigation In
Australia. If early Indications are anything to go by, though, the outlook would appear to be
promising: with some exceptions, the courts seem to be seeking to ensure that matters are
conducted in the appropriate jurisdiction and are resolutely ensuring that plaintiffs do not angage in

forum shopping.

D. Lessons for Canada
Do the American, European and Australian experiences offer answers io the questions posed in Part
I and what lessons can Canada learn from them? The answer Is complex: Canada cannot look to
any of these *federations" to answer the specific questions raised by Morguard. They do, though,
offer a number of lessons for Canada as it grapples with the twin issues of jurisdiction-taking and
Judgment-enforcing. These lessons arise primarily out of the similarities that the other “federatlons"

share in thelr approaches to these issues.

The first lesson is that an efficient marketplace requires a coordinated and symmetrical system of
jurisdiction-taking and judgment-enforcing. Each of the other three *federations” has such a systerm:
judgments meeting the Jurisdiction-taking test are enforced; judgments not meeting the test are not
enforced. This lesson has already been endorsed by the Supreme Court. Although it has not
specifically adopted this wording, its decision in Morguard could be expressed as follows:

A judgment isstied by a Canadian court which had a real and substantial connection

with the action Is entitied to full faith and cradit throughout Canada.
This creates a coordinated, symmetrical system: Judgments which are issued by courts having the
requisite real and substantial connaction will be enforced, judgments Issued by courts which do not

have that connection will not be enforced.



A second lesson is that there are no magic formulae for jurisdiction-taking. They can be plaintiff-
centred as in America and Australla under its traditional rules, or defendant-centred as in Europe,
and they can be general, as in America and Australla, or very specific as in Europe. However, the
terms of the system must be made explict. As there Is no constitutional or legislated text to which
reference can be made In Canada, the only source for the appropriate test is a judgment of the
Supreme Court. Unfortunately, the Court was not as explicit as it might have been in Morguard.
While all of the elements are in its judgment, they are not laid out quite as completely as they might
be. To the extent that the formulation above Is an accurate reflection of the Court’s views, the
lesson from the Uildted States s that defining the test is relatively easy, applying it is less so:
concepts such as due process {and, presumably, real and substantial connection) require continuing

litigation to ascertain their changing meaning over time.

A third lesson Is that there should be a single body within the “federation” with the powar to ensure
adherance to the enunclated criteria. in this regard, it would appear to be sufficlent that this body
have authority to supervise such adherence, as in the case of the United States and Europe,
although It is also quite possible that the body have general appellate jurisdiction, as in the case of
Australia. In Canada, the Supreme Court has general appellate Jurisdiction and it has signalled its
willingness to exercise its supervisory Jurisdiction over provincial courts’ jurisdiction-taking and

judgment-enforcing activities.

Perhaps the most Important lesson that these three systems offer, is the emphasis that each places
on the balance between the twin aspects of jurisdiction-taking and judgment-enforcing. There are
basically no differences in their approach to judgment-enforcing: for all intents and purposes Itis
automatic In each system. All three place most of the emphasis on the jurisdiction-taking aspect of
thelr schemes, although there are significant differences in the way in which the three define their

ctiteria.
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The United States represents the traditional common law approach of determining, on a case-by-
case basls, how the law should develop, thereby arriving at general principles, the appiication of
which In most cases is reasonably predictable, but which require relatively frequent review by the
Supreme Court to rein In some of the excesses of lower courts and state legislalors. The European
approach represents a clear policy choice by governments, which have tried to define as
exhaustively as possible which court will have jurisdiction under a particular set of clrcumstances.
This is not surprising, given the civil law tradition out of which it grew. The Australian approach, on
the other hand, is a new one that aims at a more efficlent allocation of work amongst courts by
removing sometimes arbitrary and artificlal rules, and replacing them with a requirement that the
courts do what makes most sense under the circumstances, with no right of appeal on purely

procedural matters.

This lesson has not been lost on the Supreme Court of Canada. It has declded that there must be a
"real and substantial connection” between a province and litigation and where there Is such a
connaction, the resuiting decision will be enforceable in other provinces. Unfortunately it has given
little guidance how this test Is to be Interpreted. Since the Court was well aware of the American
jurisprudence when it rendered its decislon in Morguard, one can assume that if it had wanted to
adopt a test along the lines of the American one, it would have used similar terminology to that
employed by the Supreme Court of the United States; that It did not choose to use the “minimum
contacts” terminology Is an indication that it wanted to adopt a different test. The “real and
substantial connection® test is not only different, but by a simple comparison of its terminology, It
would appear to be a more stringent test than the one applied in the United States. In addition,
while the American test clearly looks at the contacts between the defendant and the forum state, the

Supreme Court of Canada did not make it clear that the real and substantial connectlon had to exist
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batween the forum state and the defendant.'® Once again, cne can only assume that this was a

dellberate cholce on the part of the Court.

Consequently, even though American declislons regarding Jurisdiction-taking initially offer the closest
parallel to the Canadlan situation, they will be of limited use, Iif any, In the Canadian context. This is,
perhaps, just as well, for American traditions have been far from consistent regarding what actually
constitutes minimum contacls between a stats and a defendant. Just as in the current Canadian
context, the American test leaves almost as many questions unanswered as It answeis'™ even

though the United States has had several decades to gain a head start on Canada.

This indicates what Is perhaps the greatest drawback to Morguard: a substantial amount of iitigation
will be required to ascertain the meaning of the Supreme Court’s test of "real and substantial
connection. Guidance can, of course, be obtained from the many cases which review the notion of
real and substantial connection In different contexts.'™ However, as the Court did not indicate

that any of these cases provided a correct definition of the test, one can assume that it did not want
to commit itself too early on to a definitive formulation, if such a formulation can actually be defined

for a concept as subtle as "real and substantial connection®,

'™ Indeed, as has been noted by Blom, supra note 16 at 741, and Coakeley, Finkle and
Barrington, supra note 57 at 238, the Court has not indicated whether the connectlons are to be
between a province and the plaintiff, the defendant, the subject matter of the Itigation, or some other
factor.
'™ See Hay, supra note 107 at 32; Blom, supra note 16 at 751; V. Black, “Uniform Enforcement of
Judgments Act: Uniform Law Conference of Canada (1931); Enforcement of Canadian Judgments
Act, S.B.C. 1992, ¢. 37" (1992) 71 Can. Bar Rev. 721 at 725.

' Sag, for example, Indyka v. Indyka, [1969] 1 AC 33, [1967] 2 All ER 689 (HL); The Abidin
Daver, [1984] 1 AC 398, [1984] 1 All ER 470, [1984] 2 WLR 196 (HL), and the many cases in Canada
and elsewhere (particularly England and Australia) that discuss them. A QuickLaw search indicates
Just over 150 cases in which the term "real and substantlal connection® has been used in Canadian
judgmaents.
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The net rasult of this is that the courts are going to ba occupled for some time with plalntiffs and
defendants Jockeying for position around the concept of *real and substantial connection®. Indeed,
as had been predicted," the jockeying has begun. Of the cases decided since December 1990,
judgment debtors have attempted, largely without success, to argue that Morguard does not cover
the situations In which they find themselves."” However, the New Brunswick Court of Queen’s

Bench has decided that Morguard does not apply in New Brunswick.'®

One of the clear results of Morguard is that provinces are golng to have to review their rules of coun

to ensure that thelr service ex jurls rules meet the Supreme Court's test of "real and substanilal

% See, Finkle and Coakeley, supra note 23 at 353-4; Blom, supra note 16 at 750.

¥ See, for example, Niemetz v. Niemetz, [1992) BCJ No. 2065 (SC) (QL); Mady Leaseholds Ltd.
v. Sooter Photo Inc., [1992] MJ No. 137 (QB) (QL); TD! Hospitality Management Consultants Inc. v.
Browne, [1992] MJ No. 623 (QB) (QL); 87313 Canada Inc. v. Neeshat Orlental Carpet Ltd, [1992] OJ
No. 1907 (Gen, Div) (QL); Acme Video Inc. v. Hedges (1992), 10 OR (3d} 503 (Gen. Div.); Altchison
v. Fiducie Desfardins Inc., [1992] OJ No. 2448 (Gen. Div.) (QL); Amopharm inc. v. Harrls Computer
Corp. (1992), 10 OR (3d) 27, 93 DLR (4th) 524 (Gen. Div.); Servotech Ltée v. Hayward Burry Ltd,
[1992] NJ No. 60 (SC) (QL).

The courts have also considered whether Morguard affects their Jurisdiction-taking procedures. See
Northland Properties Ltd v. Equitable Trust Co., [1991) BCJ No. 3273 (CA) (QL), and Standard Trust
Co. v. Ginnell, [1992] SJ No. 498 {QB) (QL), which held that it does; £/l v. Con Pro Industries Ltd,
[1992] BCJ No. 513 (CA) (QL), which held that it does not.

% 844903 Ontario Ltd v. Pluifm, [1992] NBJ No. 614 (QB) (QL), and Calsse d'épargne et de
crédit Mutuellistes v. Fortin, [1892] NBJ No. 613 (QB) (QL). Deschénes J, the Judge in both cases,
held that the New Brunswick Forelgn Judgments Act, RSNB 1973, c. F-19, had codified and fixed
the common law relating to judgment-enforcing. On the other hand, the Saskatchewan Court of
Queen's Bench considered the Saskatchewan Forelgn Judgments Act, RSS 1978, c. F-18, which Is
to the same effect as the New Brunswick legislation, and Is also based on the Uniform Law
Conference’s model Uniform Foreign Judgments Act, Uniform Law Conference of Canada,
Consolidation of Uniform Acts, No. 18, and came to the opposite conclusion in Cardinal Courlers
Ltd v. Noyss, [1992] SJ No. 395 (QB) (QL), per Dieschneider J. Deschénes J did not address the
question whether Morguard created a constitutional requirement, as the appropriate notices to the
varlous Attorneys General required by the court’s rules had not been sent. Deschénes J's views are
not necessarily shared by all his fellow judges in New Brunswick, see Beaver Diversified Corp. v.
Walker, [1992] NBJ No. 527 (QB) (QL).



connection”.'™® They are also going to have to review their judgment-enforcing legislation®® to
ensure that it meets the terms of Morguard's requirement for full faith and credit, whatever that may

ultimately prove to be.

This process has already started to a certain extent: In 1991, In response to Morguard, the Uniform
Law Conferance of Canada adopted the Uniform Enforcement of Canadian Judgments Act.™' The
UECJA only addresses the Judgment-enforcing aspect of Morguard. 1t provides for relatively
stralghtiorward and automatic enforcement In the enacting provinces of judgmants issued by the
courts of the other provinces. In other words it provides for full faith and credit for judgments of

Canadlan courts.

In order to facilitate this full faith and credit, the UECJA specifically prevents judgment-debtors (e.g.
the defendant before the Issulng court) from arguing a rule of private international law as & defence

to an application for enforcement,* For example, defendants cannot reslist enforcement of a

While Morguard only applies to Canadian judgments, to the extent that it is based on
constitutional principles—especially the notion of the limitation of a province's legislative power under
the Constitution Act 1867—it Is arguable that the courts of a Canadlan province not oriy do not have
Jurisdiction over the residents of other Canadian provinces unless the “real and substantial
connection” test Is met, they do not have jurisdiction over anyona unless the test is met. On the
other side of the coin, if Morguard establishes a constitutional limit on a court’s jurisdiction, it is
arguable that a judgment issued by a Canadian court without a real and substantial connaction
would not be entitled to enforcement anywhere in the world as it would have been rendered ex
hypothesi by a court which had no vaiid jurisdiction.

2 See, sUpra notes 28 and 29,

' Unlform Law Conference of Canada, Proceedings of the Seventy-third Annual Meeting (1991),
Appendix J, at 425-430. Hereafter referred to as UECJA. To date, the only province to have
adopted the Uniform Act is British Columbia: Enforcement of Canadlan Judgments Act, SBC 1992,
c. 37 (not yet In force).

22 Ses s. 6(2) which reads:
8. (2) The [superior court of unlimited trial jurisdiction in the enacting province or
territory] shall not make an order staying or limiting the enforcement of a
registered Canadian judgment on the grounds that
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default judgment on the grounds that the issuing court had no valid in personam |urisdiction, as It
had relied on service ex juris. This would appear to represent a policy cholce that arguments
against jurisdiction are better made before the court that is about to claim Jurisdiction than before

the court that is requasted to enforce the resulting Judgment.

As Black notes,® to the extent that Morguard's requirement of real and substantiai connection
establishes a principle of private international law, the UECJA would have the effect of requiring
defendants to appear befcre Canadian courts which have ng jurisdiction over them (under the
Morguard criteria) In order to ensure that a default judgment is not issued. For if one Is, its

enforcement throughout Canada would be unstoppable.

If Morguard has established a constitutional requirement, Black's concerns can be answered in two
ways. First, the rule in Morguard will not be a principle of private international law, and so
subsection 6(2) will not apply to it. Second, and more convincingly, a judgment issued by a court
that did not have the requisite constitutional Jurisdiction will be a nullity that could not be enforced in

any event. Unfortunately, just as with the Court's jurisdiction-taking test of real and substantlal

(a} the judge, court or tribunal that made the Judgment lacked
jurisdiction over the subject matter of the proceeding that
led to the judgment or over the judgment debtor under

() principles of private international law, or

() the domestic law of the province or territory where
the judgment was made,

(b) the {superior court of unlimited trial Jurisdiction in the
enacting province or territory] would have come to a
different decislon on a finding of fact or law or on an
‘exercise of discretion from the decision of the judge, court
or tribunal that made the judgment, or

(c) adefect existed In the process or proceeding leading to the
judgment.

Black, supra note 194 at 724ff,
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connection, considerable litigation will probably be required before the definitive answer to this

question Is provided by the Supreme Court.

Now that the Supreme Court has taken a glant step forward, it Is unfortunate that its Initlative should
be attended by such a degree of uncertainty. That stubsequent litigation to establish the limits of the
real and substantial connection test would be required was an inconvenient, but foregone
conclusion. Tha UECJA does not really help matters. Even if all the common law provinces adopt
it, as Black thinks is likely,® experience elsewhere teaches that while providing for easy judgment-
enforcing Is important, it is not the real issue. The mast crucial aspect of a coordinated and
symmetrical system is declding which courts have jurisdiction over defendants and actions so that
they may Issue the judgments that will be enforced. It is particularly inauspicious that British
Columbia, the province that started the trend culminating with the decision In Morguard, should be
the first to take a giant step backwards, under the guise of an improvement in the law in the splrit of
Morguard. The UECJA is not an improvement because 1t will increase the need for complex

litigatlon to ascertain the particular application of subsection 6(2) and its relation to Morguard.

The vast majority of individual plaintiifs and defendants will be unwilling or unable to bear the cost of
litigating these issues and it is open to guestion whether, no matter how deep their pockets, they
should have to pay the substantial sums that will be required to arrive at even preliminary resolutions
1o these Issues. It Is also questionable whether the courts should devote valuable time and energy
to questions that could be better resolved through legislative action. Provinces are going to
experlence a degree of difficulty deciding which of their current jurisdiction-taking provisions require
amendment. Glven this, and given the highly uncertain state of the law for the foreseeable future,

their efforts would be better spent if they took this opportunity to effect a wholesale revision of

24 Ibid. at 723.
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Canadian rules for jurisdiction-taking, rather than tinker with the currert rules and adopt a Uniform

Act that does not address the most important questions of Jurisdiction-taking.

In this regard, the Australian approach is particularly Instructive, and potentially applicable.™ The
obvious interest of Australia for Canada Is their shared common law background and federal nature.
While the constitutional situation of the commonwealth and the states Is not identical to that of the
Canadian federal government and the provinces, there are Important similarities and both natlons

now have regimes that require enforcement of valld state/provinclal jJudgments throughout the

country,

In many respects, Canada is now in a very similar situation to that faced by Australia from the early
1900s: provinces are required to give full faith and credit to judgments from the other provinces and
process Issued out of Canadian courts now, effectively, runs throughout the country. Consequently,
Canada, llke Australia, faces a challenge defining what counts as appropriate Jurisdiction-taking
criteria and procedure. After some eighty years of a regime like Canada’s current one,”® Australia
resolved these Issues by crafting a new system—the cross-vesting scheme—to Improve the

jurisdiction-taking aspects of thelr system.

The scheme combines jurisdiction-taking and judgment-enforcing rules and provides for the transfer
of matters from one court to ancther, and the exercise by one court of ancther court's jurisdiction.
Five basle principles can be discerned from the scheme:

1 an action can be commenced before any court;

%% See Blom, supra note 16 at 753.

%% The big difference between Canada's current regime and Auctralia’s previous ane Is that

Canada's jurisdiction-taking rules are arguably somewhat more restrained that Australia's were.
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2 the first court will consider whether it is the most appropriate court to hear the matter
and, if 5o, it will proceed to render a Judgment;

3 Hf the first court determines 1t is not the most appropriate court, it will either transfer the
matter to the most appropriate court, or exercise that court's Jurisdiction and render a
Judgment;

4 the most appropriate court will accept a matter transferred to it and render a judgment;

5 regardless which court renders a judgment, it is enforceable throughout Australia.

Could a similar scheme work in Canada? The simple answer is, "Yes". While there are certainly
important Issues which would have to be considered before such a scheme could be adopted in

Canada, there are clear advantages that make its implementation worthy of serious consideration.

Although, on the face of It, such a scheme would offer increased opportunities to plaintiffs to engage
in forum shopping, the net result is that such efforts would be for nought, as matters will be resolved
by the most appropriate court {i.e. the ons with the most real and substantial connection with the
matter and the partles, regardless of the plaintifi's original choice) and resulting judgments will be
automatically enforceable. This achieves the Supreme Court's goals of jurisdiction-taking based on

real and substantial connection and judgment-enforcing based on full faith and credit.

Plalntiffs beneflt because they are assured that they can commence a suit against defendants within
the country, and thcy do not run the risk of obtaining an unenforceable judgment. Defendants
benefit because while they may have to appear before a court on the other side of the country, they

are able to have the matter transferred to the more appropriate court, if there is one.® The

%7 By requlring courts to transfer matters to the most appropriate court, the concerns raised by

the UECJA would be minimised: I Is not unreasonable to require a defendant—on pain of an
snforceable default judgment—to appear before the most appropriate court. It Is unreasonable to
require a defendant to appear before an inapproprlate court, as the UECJA would appear to do.
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courts banefit because they are bettur acle to administer the matters before them and they are not
called upon to Issue judgments that will be unenforceable. While the resulting system does not
actually make the definition of "real and substantial connection® any clearer, it may obvilate the need
to arrive at an all-encompassing definition, and thereby reduce the possibility of complex litigation.
The resulting system makes the outcome of litigation more predictable for all, thereby enabling
parties to make much more informed decisions whether to commence and defend litigation. Indeed,
plaintiffs and defendants will always be certain that the most appropriate court will hear a case, and
defendants will know that failure to appear before such a court will result in an enforceable default
judgment. Consequently, such a system can only reduce overall costs and enhance market

integrity.

What problems would such a scheme present In Canada? This would depend on whether a
Canadlan system adopted the twin aspects of cross-vesting and transfr of jurisdiction. There are

practical Issues relating to both and there is the possibllity that a cross-vesting of jurisdiction might

raise constitutional Issues,

A basic concern with a transfer scheme would relate to the issue of a court declining to exerclse its
jurisdiction. This is easily answered: common law courts already have the power not to exerclse
thelr jurisdiction in appropriate cases under the doctrine of forum non convenlens and other
techniques; Québec courts will soon have analogous powers. Experlence to date in Australia
indicates that while not identical, the factors used to determine whether to transfer a matter to
another state are very similar to the factors used to decide a forum non conveniens plea.”

Hence the jurldical basis for transferring matters by refusing to exercise jurisdiction already exlsts in

Canada, although there is no corresponding requirement on other courts to accept transferred

matters.

28 See Bankinvest, supra note 170.



Concermns could be expressed about courts deciding whether to transfer matters on inappropriate or
unreasonable grounds. In Australia, there is a specific provision in the cross-vesting legislation
praventing appeals of transfer provisions.”® Whether this is totally appropriate Is open to debate.
While It is understandable that the designers of the system would have wanted to avoid it bogging
down In endless, and potentially polntiess, appeals, there should be an effective way of reviewing a
court's decision when it has acted In flagrant disregard of appropriate considerations. As transfer
decisions are essentially administrative ones rather than determinations of the rights of individuals,
the scheme's efficiency would be undermined by allowing parties unlimited appeal rights. Frivolous
appeals, though, could easlly be controlled by appellate courts rarely granting appeals, or by means
of the adoption of a standard of review more akin to that used n Judicial review of governmental
administrative decislons (e.g. a ‘patently unreasonable’ test). Ideally this standard would be
Incorporated In the legislation establishing the scheme, however [ it were not, the courts could

develop such a standard on their own Initiative,

There could be concerns about difficulties the receiving court might experience with documents
orlginally filed elsewhere. These can be answered in a number of ways. First, if the original transfer
decision is made at a very early stage of litigation, as it almost always would be, the documents
already flled would be limited. Just as forum non convenlens arguments are usually heard on an
Interfocutory basis before trial, so applications to transfer a matter could be dealt with in a similar
way: defendants could be required to make an application for transfer prior to flling a statement of
defence. Second, to the extent that the documents do not completely meet the standards of the
receiving court, they could be accepted as filed, subject to the parties seeking directions from the

court or the court advising the partles that they had to be refiled within a specified period of time.

¥ Seg s. 13 of the cross-vesting legislation.
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Plaintiffs could be concerned that a matter transferred to another province would not receive the
same quality of judging as #t would receive in the province selected by the plaintif. This was not a
concern in the Australlan context, sven though the judges of the various state courts are appointed
by the individual states. This issue has already been addressed In Morguard and the Supreme

Court has stated that there can be no concerns about the quality of judging in other provinces.?'°

Flaintiffs might be concerned that matters started in the superior courts of one province might be
transferred to a province which requires such matters to be heard by a small claims, or other court
of limited Jurisdiction. This would likely centre on two aspects: different limits on monetary
jurisdictions and limitations on the right to counsel. To the extent that a determination has been
made that the courts of a particular province are the most appropriate ones to hear a matter, 1t is

reasonable that that province's choice of court structure would then be appropriate to deal with the

matter.

The general rule should be that matters transferred would proceed as if they had been commencged
in the province to which they are transferred, in accordance with its rules. This would be in kesping
with the overall spirit of such a scheme: if it is appropriate that a matter be heard in Saskatchewan,
for example, it is entirely appropriate that Saskatchewan rules apply to it. Therefore, & iransferred

matter would be heard by the court (small claims, county, district, divisional, supreme, superior,

210

See Morguard, supra note 1 at 1099-1100. The judges who would be deciding these matters
are appolnted in exactly the same way in each province—.e. by the federal government—and a
person who has been appeinted to the Ontario Couit (General Division) could have been appolinted
to the Court of Queen's Bench in Alberta, and vice varsa.

if the scheme were to Involve all courts in Canada, /.e. Including small claims courts, as it would
have g, to be most effective, this argument would not fully answer the concerns, as small claims
court judges are appointed by provincial governments. However, in Ontario, for example, members
of other provincial bars can be appointed provincial judges (see Ontarlo Courts of Justice Act, RSO,
1990, c. C.43, s. 42{2)) and In any event the superior courts and the Supreme Court of Canada

exercise superintending authority over all the lower courts and tribunals In Canada, Morguard, ibld.
at 1100.
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Queen’s Bench, etc.) having jurisdiction over the subject matter and monetary value in the province
10 which the matter was transferred, and any limits on representation and other procedural aspects
ought to apply. Most significantly, the existence of such limits ovgnt not Influence the decision to

transfer a matter in the first place.

None of these concerns are particularly persuasive. More significant ones would be raised in the
Canadian context If the system made provision for the courts of one province to exercise the

authority of the courts of another province.

Concerns about the notlon that one province’s courts would interpret the law of another province
can be answered by pointing out that it already happens. When the courts of a foreign jurisdiction
(anywhere In the world) determine that British Columbia law appiies to a contract, they do not
generally refer the matter to British Columbla for judgment. They hear evidence about the law of
British Columbia and apply it, to the best of thelr ability.*"! A cross-vesting scheme, to the extent
that It adopts the Australlan notion that a court of one province can, in appropriate circumstances,
sit as If it were the court of another province would merely formalize what already occurs, and it

would only apply to a small minority of situations.®

24 That currently the law of one province has to be proven in proceedings in the other provinces,

Is arguably the result of "unthinking"—to use La Forest J's word—application of English princlples in a
federation. It Is somewhat blzarre, especlally when dealing with common law principles, that an
expert witness should be required to tell the British Columbia courts about the law of Ontario, when
the British Columbia Judges are just as capable as anyone of reading the Ontario Reports, Ontario
statutes and regulations, and figuring it out for themselves. It is even more bizarre when one
considers that the British Columbla courts may refer to the Ontarlo Reports to clarify their
understanding of British Columbla law. The situation is somewhat different at the Supreme Court of
Canada {see P. Hogg, Constitutional Law of Canada, 3d ed. Vol 1, (Toronto: Carswell, 1992) at 13-
13, note 58], so there Is no reason why, to the extent that this is a judge-made rule, the Supreme
Court could not overturn It; aiternatively it could be legislated away through amendments to
provinclal Interpretation Acts: see, for example, Interpretation Act, RSO 1990, c. L11.

#2 5o far In Australia, by far the majority of the reparted cases Involve courts transferring matters
to other states, rather than exercising the other state’s jurisdiction.



Québec is obviously in a different situation than the common-law provinces. Its civil-law s quite
different, in approach if not in result, from the common law of the rest of the country, and in the
context of a cross-vesting scheme, there would be concemns expressed about the ability of common-
law judges to Interpret and correctly apply droit civil. There should be no concerm, though, about
the ability of Québec Judges to interpret and correctly apply common law, as Québec judges are
called upon to interpret federal law~-which is essentially common law—on a regular basls, and they
do not seem to be less successful at it than their common-law counterparts. Although it would
complicate a national cross-vesting scheme, it should not be too difficult to Include a provislon In the
scheme under which a common-law court could not purport to exercise the jurlsdiction of a Québec

court and a Québec court could not purport to exercise the jurisdiction of a common-law court.

There would, though, be no need to prevent a common-law court from transferring a matter o the
Québec courts in appropriate circumstances or vice versa. Although traditionally, there was reason
to belleve that a Québec court could not refuse to exercise jurisdiction conferred on it by the Civil
Code of Lower Canada and the Code of Civil Procedure,*" the provisions of the new Civil Code
of Québec spectfically provide for forum non conveniens-type arguments and also permit the
Québec courts to take jurisdiction over a matter whers there is no other appropriate court,

notwithstanding that they do not specifically have such jurisdiction.®™

Where would the Federal Court fit in? Unllke the Australian situation, it Is quite possible that the

Federa! Court would not have to be part of the scheme.*”® To the extent that the jurisdiction of

23 gee above at 19.

24 gee articles 3135 and 3136, discussed above at 20.

23 |n Australia It was vitally necessary that the commonwealth courts be [ncluded in the scheme
as they—particularly the Federal Court and the Family Court—were significant elements of the
difficulties being addressed. Because of this and because of the way in which legislative authority is
divided between the states and the commonwealth In Australla, the zarticlpation of the
commonwealth government was vital to the success of the cross-vesting scheme.



the Federal Court of Zanada remains relatively limited,?'® and authority to apply and interpret
federal legislation remains with the provincial court systems,?"” there would be no compelling
reason 1o Include the Federal Court In a Canadian cross-vesting scheme. As matters currently
stand, the Federal Court's process runs throughout the country, its judgments can be enforced
anywhera in Canada, and there is relatively little jurisdictional overap between it and the provincial

courts. Consequently, any gains from Its inclusion in such a scheme would be incremental, at best.

Ara there any constitutional issues? Because legislative and judiclal authority is split between the
federal and provinciai governments in Canada, there are constitutional Issues that would have to be
addressed In any such scheme, and the Australian one demonstrates that constitutional divisions of
power between the federal and provincial levels and among the provinces would have to be carefully
considered. To the extent that they are real—and not just imagined—most of the issues should be
faidy easy to resolve. The answer to this question also depends on whether a Canadian scheme

would include cross-vesting provisions or would be limited to transferring matters.

The Supreme Court has suggested that it might violate the constitutional limits on a province's
Jurisdiction if lts courts were to aempt to exerclse Jurisdiction over Canadian defendants outside the
province, unless there is a real and substantial connection between the court and the matter before
it. It Is hard to see how a scheme that required the transfer of matters to the courts that have the
most real and substantial connections with them would seriously run afoul of this limitation on a
province's Jutlsdiction. If anything, it would ensure that a province's courts do not violate it. Hence,

at least at first blush, there would appear to be little difficulty with a formalized transfer scheme.

28 gaee Federal Court Act, RSC 1885, ¢. F-7.

7 Because the federal government appoints provincial superior court judgss, there is probably
no real reason why It should want to remove this power from the provincial courts, even if it were

theoratically possible for it to do so.
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A cross-vesting scheme that would have an Alberta court, for example, sit and act as if &k were an
Ontarlo court, thereby rendering any decision that an Ontario court could render in simiiar
circumstances, would be of greater concern. There would be obvious questions about a province's
authority to delegate the exercise of its courts' Jurisdiction to the courts of another province. These
questions would be serious ones, but they could be addressed by polnting out that Ontario would
not be delagating its leglslative authority to the province of Alberta, it would merely be permitting the
judges of the Alberta Court of Queen’s Bench to Interpret and apply Ontarlo law In certain
circumstances (which they already do). The difference would be that Alberta courts do not currently
issues orders that purport to have the character of Ontarlo court orders. However, as noted,**

the Australlan experlence to date would suggest that this is a relatively rare occurrence. Indeed, It Is

arguable that it is such a rare occurrence that a Canadian scheme would not need to include cross-

vesting provisions.

If there Is no real need in Canada for the cross-vesting of jurisJiction that is a feature of the
Australian scheme, it may be felt that the challenge of accommodating the common law and drolt
civil would make such a regime Impractical at this time. A politically feaslble Canadian scheme
should, consequently, permit plaintiffs to commence an action anywhere; require original courts to
transfer matters to the most appropriate court; and recquire transferee courts to receive the matters
with all resulting judgments being enfarceable throughout the country. If such a scheme is

desirable, the question becomes how such a scheme might be implemented in Canada.

It has been argued that the federal government has constitutional authorlty to legislate for civil

matters which have an Interprovincial character;?" if this Is so Pardiament could legislate a transfer

28 Above at 98.

2% Black, supra note 194 at 721, Black bases this argument on the notion that the Constitution
Act, 1867 gives legislative authority over property and civil rights In a province to the provincial

government but nowhere talks about property and civil rights between provinces.

101



scheme on its own. In the current political climate, though, It is unlikely and perhaps undesirable to
suggest that the federal government should legislate a Canadian jurisdiction-taking and judgment-
enforcing scheme independently of the provinces, even if it does actually have the appropriate

constitutional authority to do so.

If the federal government does not wish to proceed unilaterally, the next best alternative would be
for the federal government, the provinces and the territories to follow the lead of Australia and
deslgn and enact a coordinated scheme that would apply across the country.”® Should either
Québec or the federal government not wish to proceed with such a scheme, though, it is possible
that a workable system among the common law provinces could be achleved. Itis also possible
that the same ends could be achieved through a more ad hoc approach if it were not possible to

proceed with leglslation.

Canadlan common law courts already have, and Québec courts soon wiil have, the authority to
refuse to exercise jurisdiction they otherwise technically enjoy when they are forum non conveniens.
If Canadian courts wanted to, they could, even of their own initlative, start to decide whether they
are the most appropriate forum, and where they are not they could order matters stayed. Hence,
Canadlan courts are already approximately half-way to a transfer scheme. All that is needed to

complete a transfer scheme Is a provision that would require the courts of the second province to

Notwithstanding Black's views, it should be noted that the Constitution Act, 1867 grants leglslative
authorlty over the administration of justice in a province to that province (s. 92(14})). To the extent
that any federal scheme was held to affect the administration of justice by e.g requiring a court to
hear a matter that was transferred to it, or by limiting appeal rights, this could be construed as being
an Intrusion on provinclal jurisdiction. The resolution of such a question is beyond the scope of this
paper.

20 This could take the form of a set of almost identically worded statutes, adopted by all the
Jurisdictions, or it could be a set of coordinated amendments to existing legistation such as the
Ontario Courts of Justice Act, RSO 1990, c. C.43.
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accept a matter transferred from the first province, and than proceed with it as If it had been

commenced there.

To the extent that a system which simply makes provislon for transterring proceeding:: from the
courts of one province to those of another does not raise constitutional issues, It 1s arguable that
such a system could be achieved without legislation: as common law courts’ jurisdiction-taking
rules are usually found In their rules of court,®' all that would be required would be amendments
to the rules of court to provide:
1 that a court will transfer a matter to the courts of another province when, all things
considered, it is more appropriate that the courts of that province adjudicate the matter;
2 that the declision to transfer a matter may be made on application of a party, or on the
court’s own motion, before a consideration of the merits and that the declsion 1o transfer
or not will only be overturned if It is ‘patently unreasonable’;
3 that a court will take jurisdiction over a matter that is transferred to it by the courts of
anothet province; and
4 where a matter is transferred, the receiving court will accept the documents already filed
as if they met the requirements of the receiving court; subseguent documents will be in

the form specified by the recelving court’s rules.

In addition, In order to ensure that the system works in an effective and expeditious fashion, there
would need to be some control on appeals from decislons to transter or not to transfer matters.

There would also need to be a procedure for determining which court (in terms of money, subject-
matter and local territorial Jurisdiction) of the recelving province would hear the case. A benefit of

this ad hoc approach to a cross-vesting scheme s that it could be adopted on a reciprocal basis:

21 Ses discussion in Part |, above at 9. These rules, while regulatory In nature, do not

necessarily require legislation to be effective. See, for example, Ontario Courts of Justice Act, RSO
1990, c. C.43, s. 66.
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the rules could be drafted In such a way that a court would only be authorized to transfer a
proceeding to the courts of a pravince which had adopted adequate provisions to permit it 1o

racelve such matters.”?

This ad hoc approach would not copy the Australlan scheme and would not include all of its
alemeants.® It would, though, provide a Canadlan solution to jurisdiction-taking and judgment-

enforcing in line with the Supreme Court's guidance In Morguard.

2  Alternatively, and perhaps even more appropriately In 1993, such an ad hoc scheme could
provide for transfer of Jurisdiction to, and receipt of proceedings from, any jurisdiction which had
adopted compatible procedures. Given that the common law courts already have the inherent
power not to exercise thelr jurisdiction, even in favour of the courts of other countries, there is no
real reason why they should not be able to hold that the courts of one of the American states, or of
England or Australla, or of some other country, are the ‘most appropriate’ in all of the circumstances
to decide a matter and "offer” to transfer proceedings to those jurisdictions, if they will accept them.

At the same time, there would appear to be no particular reason why the British Columbla courts, for
example, should not agree to racelve a rnatter which had originally been commenced in California, i
the California courts had come to the conclusion that British Columbia was the most appropriate
forum. In fact, the existence of such an explicit willingness to recelve transferred matters in a fair
and expeditious manner might support Canadian defendants making forum non conveniens pleas
befora foreign courts.

As has already been noted, Canadian courts have applied Morguard reasoning to situations dealing
with judgments rendered in American states: Clarke v. Lo Blanco (1991), 58 BCLR (2d) 334,

84 DLR (4th) 244 (SC); Minkler & Kirschbaum v. Sheppard (1991), 60 BCLR (2d) 360 (SC); Federal
Depostt insurance Corp. v. Vanstone (1992), 63 BCLR (2d) 190, 88 DLR (4th) 448 (SC); see
Coakeley, Finkle and Barrington, supra note 57. The Supreme Court of Canada in Amchem, supra
note 18, has also reviewed the notion of comity and encouraged Canadlan courts not to arrogate
unto themselves Jurisdiction to interfere with litigation that is being conducted in clearly appropriate
foreign jurisdictions. Given this current climate, Canada could perhaps play a leading role in
establishing a new international environment that would see courts decline to act where other courts
waere better placed to do so.

2 The Australian scheme also makes provislons for the original lawyers from the first state to
appear before the courts of the second state In transferred proceedings. In Canada there are
already procedures which permit the members of one provinclal law soclety to appear before the
courts of another province; that the clrcumstances may have to be expanded, and even made
automatic In the case of a transferred proceeding, while liable to cause great consternation within
the governing bodles of the provinclal law socleties, should not operate as a bar to proceeding, and
might actually be a salutary experience for the public, and possibly even for the law societies.
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V. Conclusion

The Supreme Court of Canada's decision in Morguard has made considerable changes to the way
in which Canadian courts will take jurisdiction over matters involving an extra-provinclal element and
in the way in which they will enforce judgments arising from other provinces. If the experience ol
other “federations” Is any guide, much work will have to be done clarifying jurisdiction-taking rules in
order to achieve the relatively automatic judgment-enforcing outcome that the Supreme Court has
encouraged. If left to the courts, this will be an ongoing process that will take considerable time and
money on the part of plaintiffs and defendants. To expect partles to Incur such expenses s not

appropriate.

Current legislative initiatives, while welcome, do not adequately address all, or even the most
important, issues raised by Morguard. [n scme respects they represent a step backwards, rather
than a step forward. Given the need to review current and proposed jurisdiction-taking and
judgment-enforcing rules, effort would be best spent devising a new, flexible system, broadly

modelled on the Australian cross-vesting scheme.,

This Canadlan scheme should make provision for the transfer of proceedings from an original
Canadian court to whichever Canadian court s the most appropriate one to dispose of the matter, In
all of the circumstances. The declsion to transfer, which could be made on a court's own initlative,
should, in the normal course of events, be an administrative one that is not appealable, although it
should remain subject to judiclal review In appropriate clrcumstances, for example where the

decislon to or not to transfer Is patently unreasonable,

Every effort should be made to ensure that the criteria on which such transfers are based are
efficient and expedient, and that transferred matters should proceed as expeditlously as possible,

and decisions arising under this scheme should be enforceable throughout the country in line with
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the Supreme Court's approach of full faith and credit being accorded to judgments Issued by courts

having a real and substantial connection with the litigation.

Although there Is an argument that the federal government might have constitutional authority to
enact such a scheme, in view of the fact that such authority is not clear under the Constitution Act
1867, and given curreiit poiitical realities, the scheme should be implemented by oint federal,
provincial (including Québec) and territorial legislation. However, if it is not possible to proceed with
Québec or the federal government's participation, similar goals could be achieved through joint
legislation among the common law provinces. If this were not possible or desirable, amendments to

the pravinces' rules of court could be employed to implement the system.
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Appendices

1. Australian Court Structure®*
Like Canada, Australla has inherited its court structure from its long assoclation with England.
Equally like Canada, the drafters of the Australian Constltution were faced with a situation where the
pre-existing colonies had established court struciuras while the new federation had none. Obviously,
In addition to providing for the creation of new structures, the Australian Constitution had to make
appropriate provision for determining the relatlonship between the existing courts and any new cnes
which were to be created. Unlike the limited provisions In the Constitution Act 1867, the
Australian Constitution devotes a Chapter—10 sections—to “The Judicature”, although it Is not certain
that they are any less ambiguous than their Canadian couslins. Section 71 provides, in part:

71. The judicial power of the Commonwealth shall be vested In a Federal

Supreme Court, to be called the High Court of Australia, and In such other federal

courts as the Parllament creates, and in such other courts as it invests with federal
jurisdiction.

Although the Australlan Constitution makes provision for the creation of the High Count, perhaps
somewhat reminiscent of the Canadian experiencs, the court was not actually created until the
adoption—"after heated debate"**—of the Judic/ary Act 1903.%" Although thls piece of

legislation contains much which is irrelevant to this discussion, a number of its provisions deal with

the relationship between the High Court and the state supreme courts.

24 The following is, of necesslty, a brief discusslon of the Australian court structure. It should be

readily apparent to the reader that while there are similarities between the Australian and the
Canadian systems, there are also simlilarities between the Australlan and Ametican systems. As a
consequence, the Australlan system is more complicated than either of them. For a more detailed
discussion of the Australian system, its evolution from English common law and the American
influences sought by the drafters of the Australian Constitution, see J. Crawford, Austraflan Courts of
Law (Melbourne: Oxford University Precs, 1988).

2 (Imp.), 30 & 31 Vict,, c. 3.
#9  Crawford, supra note 224 at 156.
27 No. 6 of 1903 (Cth).
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Like the Supreme Court of Canada, the Australian High Court Is designed to be a general court of
appeal for all of Australia. This is provided for by section 73 of the Australian Constitution®® With
the abolition of appeals to the Privy Councll In 1986,% the High Court finally acquired equivalent

appellate authority to that enjoyed by the Supreme Court of Canada since 1949 and the Supreme

Court of the United States since lts creation.®® Unlike these two courts, though, the Australian

28 73. The High Court shall have jurlsdiction, with: siuch exceptions and sublect to
such regutations as Parllament prescribes, to hear and determine appeals from all
Judgments, decrees, orders, and sentences—

() ©Of any Justice or Justices exercising the original jurisdiction of the
High Court:

() Of any other federal court, or court exercising federal jurisdiction; or
of the Supreme Court of any State, or of any other court of any
State from which at the establishment of the Commonwealth an
appeal lies to the Queen in Council:

() Of the Inter-State Commission, but as to questions of law only:

and the Judgment of the High Court in all such cases shall be final and canclusive.

But no exception or regulation prescribed by the Parliament shall prevent the
High Court from hearing and determining any appeal from the Supreme Court of a
State in any matter In which at the establishment of the Commonwealth an appeal
lies from such Supreme Court to the Queen in Council,

Untll the Parliament otherwise provides, the conditions of and restrictions on
appeals to the Queen in Council from the Supreme Courts of the several States shall
be applicable to appeals from them to the High Court.

%0 Australig Act 1986, No. 142 of 1985 (Cth), s. 11; Australia Act 1986 (UK), 1986, c. 2, s. 11.
20 Crawford suggests that there are different types of appeal courts and that they have different
roles. The first type exists to correct errors made by a court of first instance. He suggests that this
can be accomplished by only one level of appeal; where there is a second level of appeal, the role
of the final court of appeal is different:

it follows that the functions of a final appeal court are rather different. In the case of
the High Court there seem to be four: the embodiment of the unity of the common
law of Australia, the development of that law, the determination of the case at hand
In accordance with the proper principles of appellate review, and the general
supervision of the machinery of justice. The first function—the embodiment of the
unity of the common law—needs little comment. !t is well established that decislons
of the High Court on appeal from any jurisdiction bind all courts in Australia.
Probably the existence of a general court of appeal is a precondition to the
continulng unity of the common law: in the United States there are as many
systems of ‘common law' as there are separate jurisdictions.
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High Court enjoys orlginal jurisdiction in a number of areas, described as Inherent™' or

invested. ™ In addition, some of these areas of jurisdiction are held concurrently with the state
courts. While the High Court has a diversity jurisdiction under paragraph 75(iv) that is analogous to
the Amaerican federal diversity jurisdiction, the Court Is, apparently, loath to exercise this original
jurisdiction, and it has powers under the Judliciary Act 1903°* to remove and remit cases to lower

courts for disposition.?

Section 17 of the Judiclary Act Invests state supreme courts with chambers jurlsdiction in matters
pending before the High Court which are not within the latter's exclusive Jurisdiction. Section 30

adds to the High Court's original jurisdiction under the Constitution. Section 32 provides:

32. The High Court in the exercise of Its original Jurisdiction in any cause or
matter pending before it, whether originated In the high Court or removed into it
from another Court, shall have the power to grant, and shall grant, either absolutely
or on such terms and conditions as are just, all such remedies whatsoever as any of
the parties thereto are entitled to in respect of any legal or equitable claim properly
brought forward by them respectlvely in the cause or matter 50 that gg far gg

t gen the pa :

aus__matt_emame_mm [Emphasls added ]

Crawford, supra note 224 at 173,
21 Those areas listed In s. 75 of the Australlan Constitution, including matters arising under a
treaty (s. 75(1)); matters affecting representatives of other countrles (s. 75(li)); matters in which the
Commonwealth is a party (s. 75(ill)); matters between states, between a state and a resident of
another state, and between residents of different states (s. 75(Iv)); matters in which mandamus or
prohibition against an officer of the Commonwealth is sought (s. 75(v)).

2 Those areas granted by the Commonwealth Parllament pursuant to s. 76 of the Australlan
Constitution including matters relating to the Australian Constitution (s. 76(i)); matters arising under
foderal laws (s. 76(1l)); matters relating to admiralty and maritime law (s. 76(iii)) although this Is a
concurrent jurisdiction with state courts and will soon be lost to them entirely (see Crawford, supra
note 224 at 160 and assoclated note 34).

3 No. 6 of 1903.
234

See discussion of s. 44, below at 110.
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Part VI—Exclusive and Invested Jurisdiction of the Act, basically repeating section 75 of the
Australian Constitution, sets out those areas In which the High Court has exclusive jurisdiction; the
appeal provisions in areas in which, although the High Court has original jurisdiction, state courts
have been Invested with federal jurisdiction; and establishes the rules for other federal matters,

jurisdiction over which has been Invested in state courts by other pleces of legislation. ™

Part VIl—Removal of Causes governs the transfer of matters betwaen the High Court and the state
supreme cours. As noted above, the High Court has an original jurisdiction that Is broadly
analogous to the diversity jurisdiction of the American federal courts, but the High Court has a bread
power to decline to deal with a matter before it, by means of remitting it to another court:

44.(1) Any matter other than a matter to which sub-section (2) applies that Is at
any time pending In the High Court, whether originally commenced in the High
Court or not, or any part of such a matter, may, upon the application of a party or of
the High Court's own motign, be remitted by the High Court to any federal court,
court of a State or court of a Territory that has jurisdiction with respect to the
subject-matter and the partles, and, subject to any directions of the High Cour,
further proceedings in the matter or In that part of the matter, as the case may be,
shall be as directed by the court to which It is remitted.”® [Emphasis added.]

3 For a discussion of the context of these provisions, see Crawford, supra note 224 at 22-42.

2 This section replaces the original s. 45, which read:

45. (1) Any matter which is at any time pending In the High Court, whether
originally commenced In the High Court or not, may be remitted for trial to any
Court of a State which has federal Jurisdiction with regard to the subject-matter and
the partles.

(2) The order remitting the matter may be made by the High Coun, or a Justice
sitting In Chambers, on the application of any party to the matter.

The new section was enacted by the Judiciary Amendment Act 1976, No. 164 of 1976 (Cth), s. 9,
and amended by the Statute Law (Miscellaneous Provisions) Act (No. 2) 1983, No. 91 of 1983 (Cth.),
sch. 1, and the Judiclary Amendment Act (No. 2) 1984, No. 12 of 1984 (Cth), s. 6.
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According to Nygh:

The High Court has held in Johnstone v Commonwealth (1979) 143 CLR 398, that
under s 44(1} it has a wide powaer to remit to state and territorial courts actions
Instituted in its original jurisdiction. In Weber v Aidone (1981) 36 ALR 345, the High
Court held that it could under s 44(1) remit a diversity action in tort, between a
resident of South Australia and a resident of Victorla, to the Victorian Supreme Court

even though that court would not have had jurisdiction had the action been
instituted there.’

Crawford notes:

Section 44 applies to territory as well as to state courts, and to cases of appellate as
well as original jurisdiction (although there Is less likeilhood that there wili be an
appropriate lower appellate court). It allows the High Court to act on its own
motion, without the consent of any party. To a High Court determined to reduce the
burden of its original jurisdiction, s44 has been a potent weapon. Referring to motor
accident cases in its diversity jurisdiction, Sir Garfield Barwick stated:

The Court has begun the practice of remitting all such cases, at least so
soon as they are set down for hearing, but also...at earlier stages of the
Iltigation, to a state court for disposal. In addition, there are other causes of
action between residents of different states which are sought to be litigated

in the original jurisdiction of the High Court. These can also now be
remitted to state courts,?!

The practice of the Court is to remit ali cases in its original jurisdiction which involve

disputes as to matters of fact to a lower court for the facts to be found, even if the
matter will then be returned to the High Court for it to deal with the legal issues.*

Section 46 permits defendants in matters transferred to the High Court to set up defences avallable
in the High Court even if they were not avallable in the original state court. In Part IX—Suits by and
agalnst the Commonwealth and the States, section 56 provides that suits in contract or tort against

the Commonwealth may be brought before the High Court or in state courts; the remalining sections

a7 Nygh, supra note 140 at 61-2,

2 Sir G. Barwick, "The State of the Australlan Judicature* (1977) 51 Aust. LJ 480 at 489. See

Crawford, supra note 224 at 178, n. 60, for some statistics regarding remitted actions.
@  Crawford, /bid. at 163-4. Regarding the latter paints, he refers 1o Mabo v. Queensland &
Commonwealth (1986), 166 CLR 186, 64 ALR 1 (HC).
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in this Pant clarify matters not relevant to this discussion. Similarly the remainder of the Act is not

relevant to this discussion.

The Constitution also provides for the establishment of other federal courts and the exercise of
federal Judiclal authority by State courts.® The current Australlan Federal Court was created out
of the Australian Industrial Court by the Federal Court of Austraiia Act 1976.%* The Federal
Count's jurlsdiction is not found In its constitutive Act, rather i is to be found in other pleces of
legislatlon adopted by the Commonwealth Parllament in areas such as bankruptcy, trade practices
and federal administrative law. In addition, the Federal Court has appellate Jurisdiction over federa|

matters decided by state courts.

The state courts, like thelr Canadlan counterparts, exercise jurisdiction in state matters and, again
like thelr Canadian counterparts, in federal matters which have not been reserved to the High Court
or to the Federal Court by the Commonwealth Pariament. Unlike thelr Canadian counterparts, they
are truly creatures of their states in that the judiclal appointments are all made by the State
governments and they exercise much less Commonwaealth jurisdiction than thelr Canadian

counterparts.

Until 1974, the judicial power of the Commonwealth was, by and large, vested in the
State courts. It was practically unknown for a problem to arise as to whether or not
a State court had Jurisdiction to deal with a clalm on the basis that it was the judicial

e 77. With respect to any of the matters mentloned in the last two sections the

Parllament may make laws—

() Defining the Jurisdiction of any federal court other than the High
Court:

() Defining the extent to which the jurisdiction of any federal court shall
be exclusive of that which belongs to or Is invested in the courts of
the States:

(i) Investing any court of State with federal jurisdiction.

2 No. 156 of 1976 (Cth).
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power of the Commonwealth that was Invoked. When the Federal Court of Australla
was established, the Commonwealth Parllament vested exciusive jurlsdiction In the
Federal Court in respect of a number of matters. At about the same time, the
Family Court of Australia was also established and exclusive jurisdiction in
matrimonial causes was conferred on it. Thereafter, dlfficulties arose, from time to
time, in that neither the Federal Court or the Family Court nor the State courts had
full and complete jurisdiction and there were disputes which had to be determined,
in part, In the Federal Court and, in part, In the State courts, As well, it was not
clear In some Instances where Jurisdiction resided. This situatlon occasloned a
certain amount of disquiet.

At the same time, as Australia became more and more one market, and there was
more extensive movement of pecple and goods around the nation, the restrictions
Imposed by State boundaries became more burdensome. It was thought by some
irksome and, Indeed, contrary to the concept of Federalism, that, for the purposes of
principles of private international law, all other States in Australia should be regarded
as “foreign* countrles by the courts of a State... Yet the High Court held that a State
was “a distinct and separate country or ‘law area™: Laurle v Carroll (1958) 98 CLR
310 at 331 and Pedersen v Young (1964) 110 CLR 162 at 170.*?

What is particularly interesting in the traditional Australian approach is the twin tendencies exhibited

by sections 44 and 32 of the Judiclary Act: on the one hand there is an obvious deslre to have

matters decided before the most appropriate court; rn the other is the deslre to dispose of all

aspects of a dispute without resorting to multiple proceedings. Neither of these tendencles being

strictly necessary in the Canadlan context, as there Is virtually no possibllity of forum shopping as

between the federal and provincial courts, there are no equivalent provisions in Canadlan legislation

or jurisprudence. However, their Importance in the Australian scheme Is evident and it Is Interesting

to see how these tendencies are expressed In the cross-vesting scheme.

242

Bankinvest, supra note 170 at 723 NSWLR, 163 FLR.
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2. Incorporation of the European Convention on Jurisdiction and the Enforcement of
Judgments in CMil and Commerclal Matters into the laws of the United Kingdom

The European Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Maiters**® came into force In the United Kingdom with passage of the Civil
Jurisdiction and Judgments Act 1982.** According to the Act:

2.—(1) The Conventions shall have the force of law In the United Kingdom, and
Judicial notlce shall be take of them.

3.—({1) Any question as to the meaning or effect of any provision of the conventions
shall, ¥ not referred to the European Court In accordance with the 1971 Protocol, be
determined In accordance with the principles laid down by and any relevant decision
of the European Court.
@ Judicla! notice shall be taken of any decision of, ar expression of opinion
by, the European Court on any such question.
(3) Without pre|udice to the generality of subsection (1}, the following reports
(which are reproduced in the Official Journal of the Communities), namely—
(a) the reports by Mr. P. Jenard on the 1968 Convention and the 1971
Protocol; and
(b) the report by Professor Peter Schiosser on the Accesslon
Lonvention,
may be considered In ascertaining the meaning or effect of any provision of the
Conventions and shall be given such weight as Is appropriate In the circumstances.

The affect of these sections is not only to Implement the Convention in the United Kingdom but also

to ensure that its Interpretation in the United Kingdom is consistent with the interpretation in other

Community states. It should, of course, be obvious that references to the European Court and to

the reports of Mr Jenard®® and Prof. Schlosser**® would have baen anathema to British
common law Just a few years ago. Sections 4-15 specify which United Kingdom courts fulfil

functions under the Convention and make similar provisions as the Convention regarding the

authenticatlon of documents, payment of judgment interest, etc. In addition, section 47 provides for

23 (27 September 1968); supra note 120. Hereafter referred to as the Convention.

4 {UK), 1982, c. 27, as am.
# 0J 1979, C59/1.

8 0J 1979, C59/71.
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the use of Orders in Council to effect modffication to "the law of any part of the Unlted Kingdom" to

ensure concordance with any decislon of the European Court regarding the Convention.

Part 1l of the Act brings about one of the most significant changes in the jurisdictional rules of the
British courts since the adoption of the Common Law Procedure Act of 1852 According to

section 16;

16.—(1)  The provisions set out in Schedule 4 (which contains a modified version
of Title Il of tha 1968 Convention) shall have effect for determining, for each part of
the United Kingdom, whether the courts of law of that part, or any particular court of
law In that part, have or has jurlsdiction in proceedings where—
(a) the subject-matter of the proceedings Is within the scope of the
1968 Convention as determined by Article 1 (whether or not the
Convention has effect in relation to the proceedings); and
(b) the defendant or defender is domiciled In the United Kingdom or the
proceedings are of a kind mentioned In Article 16 (exclusive
jurisdiction regardless of domicile).
The effect of this and subsequent provisions of the Act are to make the rules applicable to Inter-

European matters applicable to Intra-United Kingdom matters as well.

The Act also makes specific provision for miscellaneous aspects of private International law including
section 32 which provides that where an agreement exlsts between the parties to an action that the
courts of a particular place have jurisdiction, judgments of other courts will not be recognised or
enforced unless the defendant consented or otherwise attorned ta the urlsdiction of the court
making the order. Section 33 provides inter alia that appearing before the court to contest its
jurisdiction or making a forum non conveniens application do not constitute attorning to the court's

jurisdiction, thereby effectively overturning Henry v. Geoprosco.*

27 15 & 16 Vict, ¢. 76.

% Supra note 16.
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As noted above,2* the Convention adopts a notlon of domicile that is more akin to the civil law

notion than the common law one. The Act makes specific provisions (sections 41-46) which define,

for the purposes of the Act and the Convention, the notion of domicile:

41.—{1) Sublect to Article 52 (which contalns provisions for determining whether
a party Is domiciled in a Contracting State), the following provisions of this section
detarmine, for the purposes of the 1968 Convention and this Act, whether an
individual Is domiclled in the United Kingdom or in a particular part of, or place In,
the United Kingdom gr in @ state other than a Contracting State.

(2) An individual Is domiclled in the United Kingdom i and only t—
(a) heIs resident In the United Kingdom; and
(b) the nature and circumstances of his residence indicate that
he has a substantial connection with the United Kingdom.

(3) Subject to subsectlon (5), an individual Is domiciled in a particular part of
the United Kingdom if and only if—
{a) he ls resldent In that part; and
(b} the nature and circumstances of his residence indicate that
he has a substantial connection with that part.

(4) An Individual is domiciled in a particular place In the United Kingdom i and
only f he—
{a) is domiciled in the part of the United Kingdom In which that
place Is situated; and
(b) Is resident In that place.

(5) An individual who Is domicited in the United Kingdom but in whose case the
requirements of subsection (3)(b) are not satisfled in relation to any particular part of
the United Kingdom shall be treated as domiciled In the part of the United Kingdom
In which he is resident.

(6) In the case of an individual—
{a) Is resident in the United Kingdom, or In a particular part of
the United Kingdom; and
{b) has been so resident for the last three months or more,

the requirements of subsection (2)(b) or, as the case may be, subsection (3)(b) shall
be prasumed to be fulfilled unless the contrary Is proved.

(7) An indlvidual is domiciled in a state gther than g Contracting State If and
only if—
{8) he is a resident of that state; and

M0 At 49,
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{b) the nature and circumstances of hls residence Indicate that
he has a substantial connection with that state.

[Emphasis added.]
The other sections deal with the domicile of a corporatlon or an association, domicile for the
purpose of insurance and consumer contract matters under the Convention, tha domicile of trusts

and the domiclle of the Crown.
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3. Ontarlo Rules of Chil Procedure™
RULE 16 SERVICE OF DOCUMENTS

16.01 (1) An originating process shall be served personally as provided in rule 16.02 or,
except in the case of a divorce petition, by an alternative to personal service as provided In rule
16.03

(2) An originating process need not be served on a party who has delivered a defence,
notice of Intention to defend or notice of appearance without being served.

(3) No other document need be served personally, or by an alternative to personal service,
unless these rules or an order require personal service or an alterative to personal service.

16.02 (1) Where a document Is to be served personally, the service shall be made,
(a) on an individual, other than a person under disability, by leaving a copy of the
document with the individual;

(c) on any other corporation, by leaving a copy of the document with an officer,
director or agent of the corporation, or with a person at any place of business of
the corporation who appears to be in control or management of the place of
buslness;

(e) on a person outside Ontario who carries on business in Ontario, by leaving a copy
of the document with anyone carrying on business in Ontario for the person;

(m) on a partnership, by leaving a copy of the document with any one or more of the
partners or with a person at the principal place of business of the partnership who
appears to be in control or management of the place of business; and

(n) on a sole proprietorship, by leaving a copy of the document with the sole
proprietor or with a person at the principal place of business of the sole
propristorship who appears to be In control or management of the place of
business.

RULE 17 SERVICE OUTSIDE ONTARIO

1701 Inrules 17.02 to 17.06, “originating process" Includes a counterclaim against only
partles to the main action, and a crossclaim.

17.02 A party to a proceeding may, without a court order, be served outside Ontario with
an originating process or notice of a reference where the proceeding against the party consists of a
claim or claims,

(a) in respact of real or personal property in Ontario;
(b) in respect of the administration of the estate of a deceased person,

#0  Ontarlo Rules of Civil Procedure, RRO 1990, Reg. 194.
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] In respect of real property In Ontarlo or
{1 In respect of personal property, where the deceased person, at the time of
death, was resident in Ontario;

(c) for the interpretation, rectification, enforcement or setting aslde of a deed, wil),
contract or other instrument in respect of,

()] real or parsonal property in Ontarlo, or
(i)  the personal property of a deceased person who, at the time of death, was
resident in Ontario;

(d) agalnst a trustee in respect of the execution of a trust contained in a written
Instrument where the assets of the trust include real or parsonal property in
Ontario;

(e) for foreclosure, sale, payment possession or redemptlon in respect of a mortgage,
charge, llen on real or personal property In Ontarlo;

(h in respect of a contract where,

() the contract was made In Ontarlo,

()] the contract provides that it Is to be governed by or Interpreted In
accordance with the law of Ontarlo,

(i)  the parties to the contract have agreed that the courts of Ontario are to
have jurisdiction over legal proceedings in respect of the contract, or

(v}  a breach of the contract has been committed In Ontario, even though the
breach was preceded or accompanied by a breach outslde Ontario that
rendered impossible the performance of the part of the contract that ought
to have been performed In Ontario;

(9) Inrespect of a tort committed in Ontario; _

(h} in respect of damages sustained in Ontarlo arising from a tort or breach of
contract, wherever committed;

(i) for an injunction ordering a party to do, or refrain from dolng, anything in Ontarlo
or affecting real or personal property in Ontario;

{) for support;

(k) for custody of or access to a minor;

) to declare the invalidity of a marriage;

(m) on a judgment of a court outside Ontarlo;

(n) authorized by statute to be made against a person outside Ontarlo by a
proceeding commenced In Ontario;

(o) against a person outside Ontario who is a necessary or proper party to a
proceeding properly brought against another person served In Ontarlo;

(p) agalnst a person ordinarily resident or carrying on business In Ontario;

(@) propery the subject of a counterclaim, crossclaim or third or subsequent party
claim under these rules; or

() made by or on behalf of the Crown or a municipal corporation to recover money
owing for taxes or other debts due to the Crown or the municipality.

[Emphasis added.)

17.03 (1) In any case to which rule 17.02 does not apply, the court may grant leave to
serve an originating process or notice of a reference outside Ontario.

{2) A motion for leave to serve a party outside Ontarlo may be made without notice, and

shall be supported by an affidavit or other evidence showing In which place or country the person Is
or probably may be found, and the grounds on which the motlon is made.
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17.04 (1) An originating process served outside Ontario without leave shall disclose the
facts and specticaily refer to the provision of rule 17.02 relied on In support of such service.

(2) Where an origlnating process Is served outskde Ontario with leave of the court, the
originating process shall be served together with the order granting leave and any affidavit or other
avidence used to obtaln the order.

17.05 (1) In this rule,
“contracting state” means a contracting state under the Convention; ("Etat contractant”)

“Convention" means the Convention on the Service Abroad of Judicial and Extrajudicial Documents
in Civil or Commerclal Matters signed at The Hague on November 14, 1965.("Convention”)

(2) An originating process or ather document to be served outside Ontario In a jurisdiction
that is not a contracting state may be served in the manner provided by these rules for service in
Ontarlo, or In the manner pravided by the law of the jurisdiction where service Is made, if service
made [n that manner could reasonably ba expected to come to the notice of the person to be
served.

(3) An originating process or other document to be served outside Ontario in a contracting
state shall be served,
(a) through the central authority In the contracting state; or
(b) In a manner that is permitted by Article 10 of the convention and that would be
parmitted by these rules f the document were being served in Ontario.

(4) Service may be proved,
{8) In the manner provided by these rules for proof of service in Ontario;
(b} In the manner provided by the law of the Jurisdiction where service is made; or
(c) in accordance with the Convention, if service is made in a contracting state.

17.06 (1) A party who has been served with an originating process outside Ontario may
move, before delivering a defence, notice of intent to defend or notice of appearance,
(a) for an order setting aside the service and any order that authorized the service; or
(b) for an order staying the proceeding.

(2) The court may make an order under subrule (1) or such other order as Is just where it is
satisfled that,
{a) service outside Ontarlo is not authorized by these rules;
(b) an order granting leave to serve outside Ontario should be set aside; or
(c) Ontario Is not a convenient forum for the hearing of the proceeding.

(3) Where on a motion under subrule (1) the court concludes that service outside Ontario ls
not authorized by these rules, but the case is one in which it would have been appropriate to grant
leave to serve outside Ontario under rule 17.03, the court may make an order validating the service.

(4) The making of a motion under subrule (1) is not in itself a submisslon to the Jurisdiction
of the court over the moving party.
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6.01
(a)

(b}

Ontario Rules of the Small Claims Courf™

RULE 6 FORUM AND JURISDICTION

(1) An action shall be entered and tried,

In the territorial division,

)] In which the cause of actlon arose, or

(i) in which the defendant or, If there are several defendants, in which any one
of them resides or carrles on business, or

at the court's place of sitting that Is nearest to the place where the defendant or, if

there are several defendants, where any one of them resides or carries on

business.

{2) If the court is satisfied that the balance of convenlence substantlally favours holding the
trial of an action at another place than those described in subrule (1), the court may order that the
action ba trled at that other place.

8.01

8.03

8.06
(@)

(b)

RULE 8 SERVICE

(1) A claim shall be served personally...

Where a document Is to be served personally, the service shall be made,

(8) on a person outside Ontarlo who carries on business in Ontario, by leaving
a copy of the document with anyone carrying on business in Ontario for the
person;

(1) Where the defendant is out of Ontarlo,

and the plaintiff is represented by a sollcitor, saivice of the clalm may be made by
the solicitor or someone acting on the solicitor's behalf; and

in alt other cases, the clerk may arrange for service of the claim on the defendant.

{2) The court may allow, as costs In an action, the costs reasonably Incurred in effecting
service of the claim outside Ontario.

51

Rules of the Small Claims Court, RRO 1990, Reg. 201.
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Trada Practices Act 1974, NO. 51 of 1974 (Cth) ... .. ... i i 68

2, Canada
An Act raspecting the Civil Code of Lower Canada, LC 1865, c.41 .............. 16-18, 50, 99

Canada-United Kingdom Civil and Commercial Judgments Convention Act, RSC 1885, ¢. C-30 .. 56

Civil Code of Québec, LQ 1991, C. 64, .. .. .. ... ittt iiaaans 16, 17, 19-21, 23-26, 99
Court Order Enforcement Act, RSBC 1979, €. 75 ... .. ittt as 15
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Commonwealth of Australfa Constitution Act Imp), 63 &64 Vict., c. 12 . ................... 59
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Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters
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