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-, ' FEDERAL PART I COMMISSIONS OF INQUIRY:

A STUDY OF CERTAIN OF THEIR RIGHngl *

.

OBLIGATIONS AND PRIVILEGES

. -

T a -

SIMMARY

The purpose of the paper is to study four aspects of Part 1 inquiries

.

their power to céntrol their own proceedings; their privilegés against w

defamation; their obligations with respect to findings of misconduct; and, -the
_ ith nduct _

right to counsel before ,such inquiries.

(4

"]

The history of commissious of -inquiry is briefly traced, with some

greater detail being nrovided regarding the development of Part I Bnd other
applicable sedtions of the federal Inquirieé Agt; This is followedlhy an
extensive review of the powers which exfst to ‘control the ackivities of Paré I
_inquiriéstl The -evolution is trﬁced of the'devélqpment in Canada and elsewheré.

of both the use of the preropative writs to control such inquiries and the

P

recently'emérged doctrine of administrative fairness which is applied by the

courts as the basis for such coutrol.

.

o - " .
Sections & and 5 of the Inquiries Act, being the source of

commissioners powers to control their proceedings, are then examined as to the
extent and nature of the authority granted by those sections, including .the

effect of the relevant provisiouns of the Charter. The need for such powers 1is

then looked at in light of some potentially applicable sections of the Criminatl

Code. This is followed by an inquiry into the present need for such powers

’

haviog repard to the changing role being assigned to commissions of inquiry and



. hd e L ,

the dangers for civil liberties inherent in their use. The conclusion is

,

: - “
reached that on balance such powers ought not to be permanently enshrined in the

c )

statute. = . -~

Considefation is then given to the'¥rivi1ege3.agaihét defamation
curreﬁtly enjoyed by the participants - commissioners, counsel' and vitnesses —"
in commissions of inquiry. Lt ié recommendéd thatJ;hE‘%pproach of.exémininé a
commigsiou as -a single entity in determiﬁing privilege be abandoned in favour of.
looking at the roles of the different classes of participants. The unceétainty

of the current state of the law is underlingd and the consequence of removing

the coercive powers of commissioners is then analyzed.

. .

The related sectiofs of the Inquiries Act, 12 and. 13, - which were

_ i . ..
desigued to provide protection for those caught up in the activities of

inquiries - are examined to determine the extent of the protection which they in

. Cape . . . -
fact do provide. The difficulties experienced by. commissioners attempting to b
4 . . - ' e
apply the "reasonable notice" provisions of s5.13 are highlighted and ;Elutions
are proposed as to how and by whom such notices ought to be given, ‘

This is followed by an analysis of the problems created for witnesses

by the discretion left to commissioners, in certain circumstances, as to whether

-

to allow a participant to be represented by counsel. Relevant septions of both

the Canadian Bill of Rights and the Charter are considered and proposals ara
s -
made for reform. ; :

Finally, some general conclusions are reached. They are that, having

-~

regard to the modern role of Part I inquiries, the coercive powers ought to be

removed, If, as mav arise on rare occasions, there is the necessity’ for a

commission of inquiry into misconduct, then in each such instance there should
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_3..‘

- v . " -~
. .

be a special Act of Parliament introducedh spelling out in detail all the

rights, - obllgatlons and pr1v1leges wh1ch are proposed for the commission and
o . .

It is contended that only through such focus and full scale debate can

-its
actorgs.

there be any assurance that: the proper relatmonshlp will be achieved between the

,interests of the state and those of the ipdividuals affected.

-

3
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= . _FEDERAL PART T COMMISSIONS OF INOULRY:
A STUDY OF CERTAIN OF THEIR RIGHTS,

OBLIGATIONS AND PRIVILEGES

PART -1 INTRODUCTION

1. General

1

In a sc%&hing'actack on EOmmissions of inquiry, in another time and

another place, it was §aid: -
Such Commissious must of course lack no powers. ’
. Tt is accordingly a universal rule that "they may .

call -for every paper in the world and every human -
creature who possesses it; and do .what they like
. to one or the'other.",‘Everything is done to make

" them "vexatious, omnipotent, and everlasting."

But all is done from the most tender regard for

the public good. 1 ‘

-

The purpose of this papea‘is to examine certain of the rights, obliga- ,
tions and privileges-pertaining to-commissions of inquiry appointed pursuant to
Part I of the federal Inquiries Act? to determine Qhether‘all or a part of
the criticisms expressed above could properly be directed toﬁards éuch commis—. =
sions (see Annex A for the full text of thé Ipquiries Act). The aspects to be

studied fall into four broad catégories.

7

First is the power to control the proceedings of a commission. This

will include a considération of the common law powers to cite for contempt, and

the applicability to commissions of various sections of the Criminal Code of
Canada.? The second category relqté%ﬁto the legal privilegeq,againsgf

o . -
defamation enjoyed by the participants in a commission: the commissioners them-

selves, counsel, and witnesses. The third aspect pertains to the dbliggtions of

a commission towards those persons against whom it proposes to make a finding of
F. N B

4



C . : ) . L C. : Ry
misconduct. Finally, there will be ‘a review of the rights of those appearing

before commissions to be represented by counsel. '

.

N .

) Cbnsiderinﬁ the importance of tdmmissiéns of inﬁuiry, not only‘in the
» machihény of'ournéoﬁernmént but élso in the impact they have had in effectiﬁg
major chaﬁgéS‘in'?ﬁé di;ebtibn of our society, there has been su;prisingly .
‘little s;ﬁolarly writing.abou;.thém. -ﬁu: even more significant is the dearth of
éxamiﬁagioh of the extent to which the powers granted to such commissions
infringe,_or not, on the traditional procedufal safeguards cherished by our

. system of law, It is to this latter peint that this study is directed,

.

. For some time,’ there has been a controversy as to whether there ought

to be two regimes of law), one applicahble to commissions of inquiry,whose purpose

: ! 3 " " . s
is to study and ‘make recommendations concerning policy matters only, and another
] ' )

to those whose responsibilities extend to inquiry into the conduct of indivi-

duals. 1In theory, the distinction between the two types of inquiries 1is obvious

]

and has been made by_mah&.observefé,A'Whether any practical steps can or
“ought to be taken in the light:of this distinction is the point of conten-
tign.s , : - -

Ll

The Law Reform Commission of Canada recommended the repeal of existing— -
‘lepislation and passagg.éf a new Act in which different powars are given to the
two different types of commissions, ¢alled by them "advisory” and "investiga-

tory."6

This paper, after. reviewing the preseat situation regarding the powers

and immunit

ies associated with Part T inquiries, will propose a somewhat diffe-
“rent solution - a solution which, it is submitted, will cffer greater protection

for individuals caught up in the inquiry process. The esSence of the propesed



'y
* ,
. .

'soiotion'is tbo—oroﬁged. First, Part 1 1nqu1r1ea sHould not be granted any
. . LS

coerc1ve powers nor should they be granted any sneclal pr1v11eges beyond those

en1oved By other bodles carrv1ng out adm1n13trat1ve duties. The one exceptlon

' =
,to this woul@ be that the reports-of such comm13510ns of 1nqu1ry shouid*enloy

absolute pr1v11ege, they belng statements of one offlcer of state to another 1n

the ‘course’ of hlsvoff1c1a1 Hutles.
’ . . . ) : .

~ S . L, - B . M\'

Second;‘if it is felt'that a comﬁiSsion because of its proposed'man—“
'date, w111 requlre coerc1ve powers, there shOuld be a spec1al Act tabled in
Parllament by the government to deal with the part1Cular 31tuat10n. . The Act

should spell out the powers pronosed to be granted as well as the procedural
: safeguards wh1ch the 1nqu1ry would be reau1red to observe.- It is submltted that

-such an approach offers the hest guarantee albelt not: a perfect one, that the -

-rlghts.and_ihterests of the persons involﬁed will be protected. —

-
A - ' - . -~
B . y ) . -
v

‘Ia Fanada, 11ttle attention has heen focused on the nature of the body -
‘ . . I p . — Tt

whlch is created by ylrtue of the authority granted to it, when a Part 1

commission'is issued. Some stark}y bald statements have heen made, such as:

 To function effectively, 1nvest1gatory commissians . .

~must he-able to enforce the attendance of
wltnesses, enforce the productlon of documentsg
and other’ relevaant things; compel witnesses to
‘glve ev1dence, enfofce adherende to rules of
practlce and procedure that may be . establlshed

'~and maintain order f1rm1y.7

All participants.in an duvestigatory comm1551on,

1nc1ud1ng witnesses, should have 1mmun1ty from
civil suit.®

...many 1nqu1r1es have an 1nvest1gatory task which

can properly be discharged only if the commission
has strong powers.



duties. Then, as now, everything which the Crown did was

Those statemeunts were accompanied, however, by the following caveat:

A commission of inquiry should be regarded as an
unusual institution which may seriously affect
individual rights. ... The inquiry system must
provide a means of conducting an inquiry with the
least p0331b1e danger to individuals or
organizations that may be. caught up in the
process.

Before turning to present day Part 1 commissions’ of 1nqu1rv and the

extent td which they pose a "danger to 1nd1v1duals or organlzatlons it is

salutary to look briefly at the historical origins of such commission3.

2 .

2.. Historical Background

It 'is now generally agreed. among.historians that “commissions began
immediately following the Norman-Conquests thi’ijst such inquiry bQ}hg the
PDomegday Surveys conducted by order of William the Conqueror., L In the

undifferentiated 'curia regis" of the succeeding mongrchies, where no distinc-
. 5 ?

tion was made between the Crown's judicial, administrative and inquisito_rigl'

powers, royal commissions were the normal metKod of conducting the Crown's busi-

ness. By exercise of the royal prerogative the monarch issued commissions to

trustworthy individuals to carry out the duties spelled out in the comission,

and the commission, itself, contained the necessary autharity to perform those

imply an exercise of

19
the royal preropative, except to the extent that such prerog®jvé had been
suparceded by a statute assented to by the Crown. Failure to grasp this basic

constitutional principal has resulted in some false judicial reasoning as -

; . ) .
applied to commissions of inquiry,12 of which more will be said later.

Over the centuries following the Conquest, the barons, and subsequent-—

ly the -developing parliament, attempted to wrest control over administrative and

-
.
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judicial matters from the Crown. They were aided in_this.purquit;.during'thé
16th and 17th centuriés, by the Royal Courts, which were becoming increasingly

independent of the Grown from whom they’ derived tHeir'auﬁhcrity. ﬁecause the

Crown'eiercised"its proa;tive authoriﬁy through the issuance of qommiésiéns, the -
vstfgggle'wﬁs ésséntiéily'one of cdrbing the Crﬁwn'svjurisdiétion to issue such
cbmmissioﬁs. .Sfatutes‘we¥e'passed‘to accompliéh this, prime examples:béinglthe
-Mggﬂa éa:%a, éix.stétﬁtés ﬁassg@ during thé feign of Edward IIIj‘and‘the iQ&O
statute abolishing the Staf Chamber{IB. To thésé statutory provisioﬁs Qas.

added the weight of the common law through pron0uncément5 such as those of Coke,

14

C.J .. 1t is apparently true that the effect of the various statutes was to

preciude the Crown from issuing commissions which purported to exercise judicial

ot quasifjudicia¥Hfunctions. But not all royal commissions became
R & T : ‘
illegal. S o

S ‘ i , J

. For political reasons, commissions of ‘inquiry: fell into relative de-
suetude followiné the rebellion of 1688 and fhtpughout the 18th century. There
were, nevertheless, a number of prerogative ¢ommissions issued for administrati-

'

ve purposes during this period. During the same period there were also a number
. . . - R . :

B ‘ ‘
of commissions of inquiry issued pursuant to statutory authority. GClokie and

Robinson point o7t that "[a] very noticable revival of the proce&gre by
CoMmissionldf'Iﬁquiry took pléce after 1800. 1In the ;hjyty—two years from 1800
to lﬂjl'sbme sixty or more Commissions of Inquiry were appointed, some with
statutory authorify, most without,...".16 Following the Reform Act of 1832

‘the use of royal commissions of inquiry began to increasé steadily, Since res-
.ponsible goyérﬁment was now well epﬁrenched there was not ;he same parliamentary

antipathy to the use of the prerogative power for purposes of imquiry.

S

NI o8
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In 1838, a comm1551on of Enorm6us consequence to the future of Canada_//

.

the Durham Comm1351on, was issued, Following upon the report of that

Commission;'the Act of Union was pagsed, uniting Lower and llpper Canada in 1R40.

In 1846 the legislature of the newly united Canadas pagsed the first

-Act in Canada respecting public inquiries genhrally.l7 After Confederation

Ehat legislation became part of the law of Canada by virtué of the Constigution
Act, 1867. The folloking véar, similar legislation, revised to take account of
the constitutional division ;f powers, was passed by the federal Parliament as a
new sta&ute.l8 Excépt for the changes to bg mentionéa below, that lepisla- 0

1

tion ‘survives as Part T of the present Inquiries Act,

The changes wrought to the original 1868 Act occurred in 1886, 1889

. - ‘
and 1906, 1In 1886 there‘were three amendments effected through the statute

. 19 . : '
revision process. First, the reference to a "party' was deleted from the

section which empowers cqmmissidners to compel the attendance of "any party or
witnesses'", The significa;ce of this deletion is difficult to discern.’ A more
important amendment was that which, when dgscrihing the powers of a commission
to enforce -the attendance of witnesses and to compel them to give evidence,
changed the analogical reference from a "Court of Law 1in Cl;il cases" téna
"court. of record in civil cases." The m;aning of the phrase "court 6f‘record in.
civil cases'" and the extent of the powers granted will be discussed Pater when
dealing wifh the contempt p0wers.of a cbmﬁiésion. The third'aheﬁdmeng in the
IRRA revision deleted the words creatin;-énioffehce for gividé a Qilfullv false
Sworn statement to a commission. . This iatter change was to accommodate earlier
legislation which had dealt with Der]ury dnd fdl;e statements generallg, inclu-

. .. 20
ding those before commissions c0nduct1ng inquiries.”

-
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"The 1889 amendment™  .reflected the changing attitude toward com-
pelling a witness to give self-incriminating evidence, No longer was a witmess
before a commission excused from answering on the grounds .that his answer might

" incriminate him. Rather, he was now cempelled to answer but his .testimony was

" not admissible in any subsequent criminal‘proceeding against him, exéépt on a
‘charge of having givén or procured, or having attempﬁed or conspi{;d to procure
the giving o#, false evidence. 1In 1893.generic 1egislati9n-dealing with ques-
Qionslof-evidence was p.assed.22 It covered all proceedings and'bther ¢

4 . . .
matters falling within the lepislative jurisdiction of the Parliament of

» .
’

Canada. TIncluded in that statute was a section dealing with self-incriminating

evidence similar to the section put in the inquiries legisletion' in 188923
: J

- but further extending the compulsion to testify to instances where it might tend
-to establish liability to a civil proceeding.  In the ]906 revision of the
statutes, the above-mentioned overlap réspecting self-incrimination created by

the 1893 evidence statute was resolved through the deletion of the redundant

N -

24

provisions in the newly-styled Inquiries Act.

The 1906 revision brought together the Act dealing with public inqui-

ries, i.e. the 1868 Act as amended, and an 1880Ac£t25 which covered depart-

“\mental‘investggations. The former became Part I of the new Act and the latter

was made Part IT. Part T, with which this paper is concerned, has survived to

~
~

the present with only two insignificant wording changes.

In the 1906 statute revision process, one important chan

was effect-
. ed which appears to have gone unnoticed in the literature on the shbject. *Prior
to 1906, the legislation was worded in such a way as to assume that pub in-.

quiries were created by use of the Crown prerogative and that the pptpoée of the



[

'legislation was to enable the Governor in Council to counfer on commissioners
powers. which he otherwise would not have the authority to confer, i.e. to compel

witnesses to attend and give evidence. Thus, s.l of the 1886 Act26 read:
l. - Whenever the Governor in Council deems it
expedlent to cause inquiry to be made into and
concerning any matter counected withg&helﬂOOd

; government. of Canada, or the conduct of any part

of the public business thereof, and 5uch inquiry
is not regulated by any special law, the Governor
in Council may, by the commission in the case,
confer upon the commissioners or persons by whom
such inquiry is to be conducted, the power of
summoning before them any witnesses, and of .
requiring them to give evidence on oath, orally or
in writing, or on solemn affirmation if they are
persons entitled to affirm in civil matters, and
to produce such documents and things as such
commissioners deem requisite to the full investi-
gation of the matters into which they are appoint-
ed to examine. (emphasis added)

The 1906 revision, on the other hand, reads as though it is the
legislation itself which authorizes the Governor in Council to create the inqui-

ry as well as authorizing him to grant the powers to the commissioners. This

~ -

- -

can be readily discerned from ss. 2 and 3 of the revision,2’/ which were sub-

stituted for the first part of the earlier s.l. They read as follows:

2. The Governor in Council may, whenever he' deems

it expedient, cause inquiry to be.made into and

concerning any matter counected with the good

government of Canada or the conduct ofrany part of
+ the public business thereof.

3. In case such inquiry is uot regulated by any
special law, the Governor in Council may, by a
commission in the case, appoint persons as
commissioners by whom the inauiry shall be conduc-

ted. {(emphasis added) : ' !

By virtue of the Act authorizing the 1906 revision the revised

statutes became the_law.28



>

It appeérs,_therefore, that thrdéugh the device of 5tatute re#ision-
there hag Beeﬁ a reduction in the pretogative of the Crown. This is perhaps
what has lead to much of the confusion as to.what instrumeﬁts ought to be used
to create a commission of public inquirly29 a;d whether or ot such bodies-
are‘ "Royal" commissions.3-0—”‘I-f,"as appears, lch.e ﬁre:.;ogative to‘aPPOin.t:
commissions of inquiry has been suspended by the 1egi§lation, then any commis-
sion of inquiry purported te be created by Crown prerogative §ubseduent-to,l906
would have acted without legal autﬁorizatién. The current practice is to pass

. .
an order in council authorizipg the appointment of the commissioner(s) and
specifying in detail the terms of reference énd the powers "to be enjoyed by the
commissioner(s). Letters'Pétedt under tﬁé Great Seal are then issued-by the
Governor General appointing the commissioner(s) and fepeating exactly che provi-

, . . 31
sions of the order in council as to powers.

v

A new Part TII was added to the Inquiries Act in 1912.32 It

applies to hoth Part I inﬁuiries and Part II investigationsl' Part 1II deals:
with three discrete matters, fwo of which will be discussed in this paper.
Section 12 spells out the circumstances in whi;h the commissioners may or must
permit persons the use of counsel and s.13 imposes an obligation on commissio-
ners not to make 2 "report" apainst any person until that person has been given

reasonable notice of the "charge of misconduct alleged against him'" and he has

“been given an "opportunity to be heard in person or by counsel",.

o~

Finally, a further change was made to the Act in 193&33 with the
addition of Part IV dealing with International Commissions and Tribunals, That

Part is of no consequence to this study.
< ‘ .



With this\Srieﬁ history as a background, and before turning to the

four specific areas of examination mentioned at the outset, i:e., power to con-

trol proceedings, privilege dgainst defamation, notice respecting a report of

' 4

misconduct and right to counsel, it is necessary to examine generally the powers.
which exist to review the activities of commissions of inquiry and more particu-
larly the applicab%lity of the rules of natural justice and of administrative

fairness. ' ‘ .

3. Jurisdiction to Review Activities of Commissions of Inquiry ) (r_

Part 1 cp@@igsions of inquiry have been granted broad powers for the
purposes of conducting their inquiries. This immediately raises the
the extent to which the exercise of those powers is subject to extérnal review.

The first step towards answering that question must be a determination of the

-

constitutional nature of a commission of'ﬁﬁhuiry.
R ' B :
Clokie and Robinson, referring to the:British situation, have provided

. N .
the following definition;

A Royal Commission is no subordinate part of a °
larpger body; it is in no sense a fraction or seg-
ment- of Parliament, Courts, Privy Council, or
Fxecutive Departments.

‘v

When properly constituted a Commission is upon a
formal equality with the other institutions of the
- state. ’

LeNain has confirmed that a Canadiaw Part I commission has similar

status:. -
"A commission of inquiry established under Part I
of the federal Inquiries Act is an independent
body which, as a matter of formal relations, is on w
an-equal footing with the other institutions of
government,. ' -




The consequence of this status is said to be that a commissioner "is

. A L ) ‘
not subject to anyone's diTection or supervision'".36 If this bald statiement

s intemded to encompass judicial review, it is obviously too general. It is

more likely that the author intended to'emphaéizé‘that,'without more, no other

part of the executive arm of goverunment may give direction to a commissioner.
Even that position must be tempered by acknowledging that decisions of

commissionersimay be abrogated, prior to the submission. of their reports, by

L] -

further orders 1In council amending the terms of reference or the powers of the
commissioners granted in the original commission, or discharging the

commissioners altogether.3’

A more complete and, for present purposes, more appropriate
description of commissions has been provided by Hallett:

When clothed with ‘coercive powers, ...Commissions
... are truly hybrid bodies. They are tools of
the executive branch of government but have powers
wormally only associated with the judicial branch
of government. They do not decide issues, make
decisions or affect the legal status of persons as
do courts, but in conducting some inquiries they
act in a manner similar to that of courts. They
are not part of the normal machinery of justice <
‘although they are sometimes used to investipate
whether crimes have been committed, ‘and in some
circumstances the title "executive court" might
not be complétely inaccurate,3B S

P
- .

Since a commission of inquiry is, in effect, a creature of -the™
. I X . - ) -
executive arm,3%there is nothing to prevent the Governor in Council from
creating a second commission to-reviéw the work or decisions of an earlier one.

In 1917 a federal commission of inquiry was set up to review the report of a

provincial counterpa;t.gn The executive would not be precluded from doing

ra

the same with respect to one of its own commissions. The legal consequence of



this would simply be, however, that the executive would then have two sources of

advice - mot that one overrules the other, This latter can be accomplished,if

at all, .only through judicﬂal review,

Il . .

In'this context of the constitutional status of a commission of

inquiry, ‘it should perhaps be noted, in passing, that if a judge is_éppointed

a commissioner, while performing his functions under that appointment he 'is in

.

no different position than, anyone else receiving such an appointhent. He enjoys

no specidl judicial privileges or immunities nor does he have-dlly of his usual
judicial powers, at least for the purposes of the 1inquiry. ‘

a -

.The extent and nature of judicial review of the activities of
commissions of inquiry has undergone a long, slow development. It has been
"caught up in.the étfuggle by the cpurts'to throw off the fetfers imposed by the
ancient prerogative writs, and also the difficulqies of'the'courts'in coming to
grips with the repercussions of the mammoth -increase in the interventions by the

modern state in the lives of its citizens. The coppts have been torn between

carrying out their traditional role of protecting individuals against ‘the

‘ .

excesses of the executive and retaining some kind'of,propectivg wéll'against the

onslaught of cases which would burke them if there were no checks in place.

In the whole area of the jﬁdicia} review of admin{s;rative acts ﬁudges
-have been moving cirgumspectly - feeling'thei? way - .in the hope of arriving at’

a reasonable halauce; What follows is an atteﬁpt to‘tréce.these:general

.

. developments as they-have had an impact on commissions of_ if}q‘u.iry.

At the outset it is perhaps .well to keep in mind that at cgmmon law . o
commissions ‘of 1nquiry had no coercive powers. “Thus, even though the

- 'S -

Royal Warrants creating British royal commissions through the exercise of the .

]
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prero§ptive still purport to grant the commissioners coercive powers to compel
the attendance of witnesses and the production of documents, such grants are of

no effectaa and no attempts have been ﬁade in modern times to make use of

them.45 Only since 1921 have any commissions of inquiry in Britain been

>

vested, by statutory authonitx;‘gith coercive powers,46 atd the provisions

of this statute are seldom invoked.47 . T ’

R S ' h

In Canada, Australia™and New Zealand, on the other hand, commissions

. of inquiry have, over a long period of time, been automatically vested with

stétutory powers of coercion. There has thus been a much greater need in those

r

*couptries for judicial definition of the legal nature of such commissions, and

.pi%>is ip-those countries that the jurisprudence directly concerning them has

developed. ’

.
-

. To control the proceedings of the executive at common law, the
judiciary developed a number of rules which were placed under the rubric of

| . o
"natural justice". For many years following the feveloument of those rules,
there were two barriers standing in the way of their-application to commissions,
of inquiry. First, it was said that commissions of inquiry were not suable
entities and the only procedure whereby they could be brought before the courts
would be through use of the prerogative writs of certiorari and .

... 4B . ' . . :
prohibition. But those writs were only available to review judicial or
quasi-judicial acts and commissions' actions were said to be purely
administrative. This proposition was affirmed in Canada with réspect to
commissions of inquiry as early as 1875 when the Appeal Side of the Quebec Court

of Queen's Bench unanimously upheld, without reasons, the decision of a trial ’

judge who had said:

£

.
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Je refugai le bref de prohibition demandé, en

m' appuyant sur les motifs suivants: que le bref de
prohibition ne peut &tre address& qu'd un tribunal
inférieur, et que le commissaire ne pouvant pas
8tre considdré comme un tribunal puisqu'il n'avait
pas le pouvoir de juger, mails seulement de .
s'enquérir.49 (emphasis in original)

In 1890 the Supreme Court of Camada, by a majority decision, confirmed.

rovisions of the Ontario Municipal Act. Sir W.J. Ritehie C.J., whose reasoning

was concurred. in by Fournier and Taschertau JJ., said:
The proceedlng before the county court 1udge was,
“in my op1n1cn, in no sense a JudlCIJI proceeding.
The c1ty was empowered by law to issue the
commission to the county judge to mgke the
1nqu1r1es directed in this-case. The object of
such inquiry was simply to obtain information for
" the council as to their members, officers and )
coptractors, and to report the result of the. oL
inquiry to the council with the evidence taken,
- and upen which the council mlght in their
"discretion, if they should deem it necessary, take
action. The county’ judge was inno way acting’
“ jidicially; he was in no sense a court; he had no
- powers conferred on him of pronouncing any
judgment, decree or order 1mD0a1ng ,any legal duty
.or oblxgatlon whatever on the appllcant for this
writ,.nor. upon any other iadividual. The
proceeding for prohibition in this cade was,
therefore, wholiv unwarranted, and the appeal
should be dismissed w1th costs.50

N -

. - [ (‘

i . } o

> > K P

ahead of its time, Gwynne J. founa that the commissioner was acting judicially

and therefore subject’ to proh1h1t1on’/’His reasoning was that, based on several

"...invested with judicial

féctore\ﬁfesent in the case, the commissioner was
fumgtions... and was required to proceed in a judicial manner."s1 The
determining factors which he.identified were: the matter was referred to ‘the
commissioner in his capacit? as, a judge; it invoived a complaint of misconduct,

4
L . . N .
malfeasance or breach of trdét; an Lnquiry under oath was required; coercive




- . . L]
- [

powers to obtain evidence, similar to those vested in a court, were granted to

.~ .
the commissioner; at the cdﬂElusioq of the inquiry a:report setting out.the

-

commissioner's judgment or opinion about the charges had to be/submitted; and if

-

that report was unfavourable it might harm the person accused either in hi's

character or his finances.

In a 1978 trial decision in the Alberta Supreme Court,>22 Miller -
J. traced tHe evolution since the Godson case of the use of the prerogative

writs of certiorari and prohibition to control the proceedings of commissiocns of

ingquiry. He concluded that there are four situations in which those. writs

{or their equivalent in Queb / fe. writ of evocation) are available to a

provineial superior court::

1. to review whether a commission's mandate is within the
constitutional jurisdiction of the provincial legisla--.
ture; '’ . : . . : -

2. to review whether a commissioner is confxnlng hls,

lnqulry to his terms. of reference,
" - . . . s ‘-‘.' - ‘ .
3. when the commission in the exerciser-of its-auxillary
power wrongfully impairs the 11berty.or goods of a- .
person'; and, . : : ‘ , s

4. . "when the report of the comm1551on of 1nqu1ry is
susceptible of affectlng the r1ghts of ES person.“53

The first three of. the above grouads were subsequently ;oﬁfirmed.ﬁy
. . o i : . .

the Supreme Court of Canada in the Keable Commission case.sa The fourth

-

ground, which is where developments respecting "fairness" have been taking

blace, was also recently ;onfirmed by -the New Zealand High Court (Full Court)

where it was held:

‘...we are satisfied that <dicta in earlier cases to
the effect that a Commission of Inqulry is immune
from certiorari or prohibition because it is doing
no more than inquiring and reporting are now out

oy ) . .
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'of date, and are not in accord with the Court's
. 'respousibility to ensure that all tribunals
carrying out functions (either investigative or
decisive, or both) which. are likely to affect -
individuals in relation to their personal civil
rights, or to expose them to prosecution under the )
criminal law, act fairly to those concerned.55 e

L)
N

.It must be rémembéred, however, that Part f’commissions of inquiry are
wﬂghin the exclusive jurisdiction‘pf the Federal Court éf Canadé by virtue of .
$5.18 and 28 of the Federal:Qohrt ;ﬂsct.56 Because the jurisdi;tion‘of\fhat'

c&u?t 1s derived entirely from sgatutor; law, the court's authofity to grant :
" relief must be found in the statutory.provisions. - Sechtion lB(a)Iprouides.the
Trial Division with jufisdic;ion, inter élia, to issue writs of certiérqfi-and

prohibition'or to grant declaratory relief "against any federal...
y : . - .
L)

commissibu.;.'. Several judicial pronbuncements of thé Trial Division in the
.i§70's had' held th;t,thé court pbuld not issue prerogative writs against federal
commis;ians of inqqiry in the'fblloging‘c{rCumstahces: to pfphibih alfinding of
‘misconauc§;57:£o quash a repbrt‘of é commigsion fof“;On—complgance with‘s;13 

of the Inqui?ieq Abt;sg_and; to prphibié a co@missién ffoﬁ‘cdntipuinﬁ its.
‘inqhiry:oﬁ tﬂg grouna Qf'allégedubiag'of.tﬁe gqmaﬁé;ipHErérsqx In é;éﬁ-sf

-thoée casesrthé hasis fpf-the dgciaioﬁ‘was:thét,ghq work of éhé\ég@%iééié@ was;‘
.not judiciallor duasi-judiéial._ilhvﬁofh the Es_ﬁ gasé'ﬁnd.tﬁe~L;ndfévilie'cbsé;
the courts went on to heid, howeﬁer,_éhgt based on é.iﬁ bf;thgrAé;'Ehé +fial_
‘Diﬁiéiéuvcbulﬁ grant de:larat&r& relief against a commission whicﬁ was:uoé

.

exercisipgla judicial or‘duasi;judicial function, Ih_the_light of ‘the sdhég—‘

quent Supreme Court of Canada decision in Martineau v. Matsqui Institution

‘Disciplinary Board,®0 it is row clear that those earlier decisions
prectuding the use of the preroga;ivé writs were not correctly decided.



) - 17-

o re——
Assuming, therefore, on -the basis of the Martineau decision, that this

first barrier to relief could be overcome there remained the. second hurdle.
W)

Except in constitutional or jurisdictiondl cases, it was necessary to invoke
something in the nature” of a breach of natural justice to pbtain any relief.

But' here, again, the courts had held that the fe@qirements of the principles of

natural justice applied only to judicial or quasi—judicial-acts and did not-

extend to bodies exercising administrative functions.

‘.
.

The latest expression in Canada of this undiluted position da? in the.

majority decision of the Supreme ‘Court of Cavada in the Howarth 'case.61 A

: ‘ . . o
scant four moanths later, in the Saulnier caseP? that same court ‘began to

withdraw from its earlier rigid position and to apply more sophisticated

reasoning to the determination of whether a commission was required to adhere to.

the principles of natural justice. ' A unanimous court held' that because the.

commission's report 'may have important effects on the rights of persons dealt

with in it," a writ of evocation was available to review the commission's

decision. The Quebec Court of Appeal had held that because the ‘action of the
commission was administrativé and not quasi-judicial the rules of -natural
justice did not apply. The Supreme Court of Canada. seemed ;ontenﬁ not to

attempt to characterize the nature of the commission as adminis;ra;{ve or -

.

quasi;judicfal'ﬁut simplx totfind thafibecéuse'thé'commissibﬁ's recomﬁéﬁdagion:
WQuld ﬁorhallf-be ad;ed dﬁén‘bﬁ thé’ﬂini;éer,fg ;hom i;‘Jas ;adé,:and‘bétaﬁsé.
‘ _ N e ) X S : o )
'that_fecOmmendation wqﬁid'fhﬁair ;hévfights of éﬁeiapplicaﬁt; the. rules ‘of
‘ua;uﬁél’1u3tiqe'didvaépi;2. B o | |
J o , o o .
In the Cot;oni63.¢asg‘in 1977.the Supreme Court of Cadada granted

a motion for & writ)of evocation against the -Ouebec Police.Commission when the



. s ‘n
<. o
1 O -
) -
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latter improperly exercised its statutory power tq commit for contempt. In the

present context, the significance of the case is that, once again, the court did

‘not attempt to characterize the commission as administrative or- quasi-judicial

before arriving at a decision.

A

Further amplification of the court's thinking was provided in 1978 in.

v

the Keable case.P Mr, Keable had been appointed as- a commissjoner‘bf.the

Ouebec goverument-and was thus.given, by statute, for thé purposes of executing

of those powers the commissioner issued subvoenas requiriung the Rolicitdr

4

General of Canada to testify and to produce documents. Commenting on the"autho—
rity of the court to-review those acts of the cpmmiégfoner the court said:

Assumipng the Commissioner's report will not

amount to any judicial or quasi-judicial determi- ‘
nation, what' is presently in issue 1is the validity

of strictly judicial acts: the compulsion of wit-
nesses to testify and to produce documents. Tt 1is
conclusively estahlished by the recent judgement

of this Court in Cotroni v. Nuebec Police

Commission, that the validity of the coaviction of

a witness for contempt by a commissioner with

similar powers is subject to judicial review.65

The court could thus be seen to me moving away from the strictures of classifi-

cation when the rights of individuals were being affected.

A complete break with the past was finally effeqted'hy :hé_Supvemq

Court of Canada in the Nicholson case in 1978;66_ By a bare maﬁofit;;'thé

court held that although a police commission was Derforming an.administrative

function 'it nevertheless had a duty to act fairly. La§kin,'C1J.3 snésking for
the majority, traced the developmént of this novelrcoqcépﬁ iﬁfthe'ﬁngliSh
courts. We spoke of h[tﬂhe'emergengg of a notion of féirnéég_;hvolving some~
thipg less than Fhe procedurglwbroﬁéction of traditional natural

" A7

justice... and concluded:

‘

" his commission, the powers of a Superior Court judge. 1In the purported exergisé
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What rightly lies behind this emergence is the
‘realization that the classification of statutory’
functions as judicial, quasi-judicial or
" administrative i$ often very difficult, to say the
‘least} and to endow some with procedural o
protection while denying others any at.all would o
““work injastice when the results of . statutory ° . : '
decisions .raise the same serious consequences for = '
those adversely affected, regardless of the
classification of the fundtion in-question.68
The - language used by the Chief Justice when. discussing "natural =

. \l 4 . . N .. ‘
justice" and 'fairness" raises some 'questions about the meanlng of those words
whichvere left unanswered, part1cular1v in the 1lght of subsequent
dec1310ns.69 Are there two dlstlﬂct but related concepts - "natural

Justlce and . "fairness" - the Eormer appllcable to JudiCial or quasl—]ud1c1a1'

functioﬁs:and the_latter to administrative functions. It will be noted tha

ChirdIEIEment also appears to have been introduced in the first-qudte aboye -

"traditional" natural justice. 1Is that a third concept? -

The Chief Justice said that he accepted
...for present purpdses and as a common law
principle what Megarry J. accepted .in Bates v.
Lord Hailsham..."that in the sphere of the -.
so-called quasi-judicial the rules of natural .
justice - run, and that ‘in the administrative or
executive fielJ there is a general duty of
fairness 70
S } : ) : : . ﬁb'
" but he also recited the celebrated quote by Lord Morris of Rorth-Y-Gest in

~Furrell v. Whengarei High Schools Board?rf

...that "natural justice is but fairuess writ

large and juridically. It has been described as .
"fair play 'in action'. Notr is it ‘a leaven to be
‘associated ouly with 1ud1c1a1 or. quasi-judicial .

OCCdSIOﬂb. But....the requirements of natural

“justice must depend on 'the: circumstances of each -
particular case and the sub;ect matter under
con51deration .72 ‘



ESd

. . -

It is iﬁtefésbing_that the Vice—Chancéllor, in-a later case,

appearb

to have moved closer te the p051tLon of the Lord Morris of Borth-Y-Gest.

sald:

[t is submitteéd that the purrent p051t10n in Canada 1is sxmllar to thdt

Thomas Case,

In
iustices'éf-
.the ":.statu.s'
subhject to,

clearly out

of a Royal Commission"

ot under the control of the Courts."75

L]

"I do not think that much help 1is to be obtained

'from dlacusslng whether natural justice' or
'fairness" is the.more approprtate erm,. [f one
accepts that “natural justice' is-a flexible term
-which imposes different requirements in different

. cases, -1t is capable. of applying anproprlately to‘

the whole range of situations indicated by terms
- such as 'judicial', 'quasi-judicial’ and

'administrative'. . Nevertheless, the further the
situation is away from anything that resembles a
,]ud1c1al or quasi-judicial situation, and the
further the question-is removed from what may
reasonably be called a justiciiable questlon, the
More anpropriate it is to reject "an expression
rwhich includes the word 'justice' ‘and to use
instead terms such as 'fairness', or 'the duty to.
act fairly'.73 ‘ E

He

cited .earlier:

There is at present some dcademic debate as to
whether the obligation to observe "natural
‘justice" is something distinct from the obligation
th "act -fairly".” The expression "natural justice"

is one that is not precise and probably should not

be defined, It has two armo, these being

embodied in the waxims "nemo judex in causa sua"
and "audi alteram partem" The procedure required
to be adopted by any given tribunal to ensure that
those concepts are properly applied will vary

‘accordlng to the tribunal and the function that it
is- performing. 74 .

of date.

That conclusion

and said that -such a commission ..

is”

.

s

" set, out by the New Zealand- ngh Court (Full Fourt) in Re Royal Commission on

1946 a prestigious Part I commission of i1nquiry comprised of“two

the Supreme Court of Canada included in its treport comments about

.1s

not

now -
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The current law with resﬁect to judicial review of Part I commissioﬁs. 
of inquiry wouid appear to be as followé. By virtue of s.18{a) of the Federal
“Court Act all such commissions are subject to rev1ew by the Tr1al D1v151on of
the Federal Court of Canada .through the issuance of wrlts of ‘certiorari and pro-
hlhltion and, where the circumstances are appropriate,_throﬁgh;the granfing of a

declaration. This relief-is available even though the function of ‘such
commissions.is characterized as administrative rather than Jud1c1a1 or quaﬁl‘
|ud1c1a1 The relief will be granted not only if the commission 1acks constitu-
“tional authority or exceeds its mandate, but also if it fails to exercise
properly its:auxiliary coercive'powefs, or is not fair im the procedures:it
employs and thus adveréely affects the'rights of some person. The‘conéeduence
;oE these last two grounds- for reliéf will.be exaﬁined, as appropriate,'in rela-

tion to the four areas of concern which will be surveyed.

In addition to the "traditional” type of judicial review discussed
above, potential new hases for reviewing the actions of Part I inquiries may

have been created by the Canadian Bill of Rights76 and the Canadian Charter

‘

of Rights and Freedoms.’7 ~

Section 2(d) of the Bill of Rights reads, in part:

. Every law of Canada shall, unless it is expressly
.o declared by an Act of the Parliament of Canada’
- that it shall gperate. notw1thstand1ng the Cauadlaq
Bill of Rights, be so construed and applied as uot
to abrogate, abridge or 1nfr1nge ‘or to authorize
" the abrogation, abridgement or. infringement of any
of the rights or freedoms herelu recognized and
declared, and-in particutar, no law of Canada
shall he construed or applled so as to authorize a

-.. commission ... to compel a person to glve
- ‘ evidence if he is- denled counsel...

This subsection would appear to place a limitation on the power of a Part I

inquiry commissioner to compel testimony.
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Section 7-of the Charter provides:

Everyone has the right to life, 11berty and

security of the person and the right not to be

deprived thereof except in accordance with the
principles of fundamental justice. "

This section may be applicable in two distinct situations.

Eirst; it'is;arguable that the section could he used to strike down -a
decision of a.commissioner nursuant to s5.12 of the Inqu1r1e5 Act to deny a,
pérson the right tolbc representcd by counsel whlle that person 5 conduct is
he1ng 1nvest1gated but prior to a charge being’ mcde agalnst him. -Second, the

sectlon may be available to prevent a- commlabloner from compelllng a persoun . to’

testify ‘if that person 5 conduct is being’ 1nveat1gated

It 1s also possible that, by virtue of s.11(d) of the Charter, a

commissioner's decision to find a person in contempt could be challenged on the

ground that the commissioner did not constitute, in those circumstances, an

"impartial" tribunal.

These questions relating to the Bill of Rights and the Charter will bhe

looked at in greater detail, later, in the context of the detailed review of the
kY . .

subiject areas. ’ -
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v

'The&-read;

PART I1 POWER TO ‘CONTROL PROCEEDINGS

Section 4 of the Inquiries Act empowers commissioners to summan wit-
nesses and requirgs those witneses to give ev{dence under oath and to produce
documents. To enforce- those results, the commissiqners‘are given; in s.5%, "the
same power...as is invested in any court -of record in civil @ases," The conse-
quences of this statutory power are, therefore, made a bfoduct of the comﬁon'law‘
ruies respecting courts of record, ‘

The extent of these common 1law and‘statutOry powers, the controls on

their use, and the need for them or the desirability of‘having theﬁ, form the

sub ject matter of this Part. 1In this context,'sevefal sections of the Criminal

Code, dealing with the giving of eﬁidence, which may be applicable ‘to the

proceedings of commissions 'of inquiry will also be' examined.

1. The Extent of the Powers

I

As indicated earlier, although Royal Commissions created by the pre—
rogative were, and in-Bpitaih to this day continue to be, granted powers in the

Roval Warraht to compel attendance and to produce documents, that purported

lau:hdrity is of no effect.78f A brief historical summary of the‘;;nadian

L~
K

statutory developments respecting these same powers was also provideﬂ S

o

“earlier.’9 1t is beyond question that the sole source of authority for such

powers must now be found in the statutes.

Sections 4 and’5 of the Inquiries Act are couched in broad terms.

4., The commissioners have the power of summoning
-before them any witnesses, and of requiring them -
to give evidence on oath, or on solemn affirmation
if they are persons entitled to affirm in eivil
matters, and orally or in writing, and to produce
such documents and things as the commissioners
deem requisite to the full investigation of the

- matters into which they are appointed to.examine.



5. The commissioners have the same power to en-
force the attendance of witnesses and to compel

them to give ev1dence as is vested in any court. of
record in civil cises.

.

It will;be noted that A is not entirely clear in the extent of

M 4.
P

-authorlty which, it: .purports to grant to the commissioners. The qualifying

clause at the end of the section appears to give the commissioners the right to

.

decide what is "requisite to a full investigation of the matters" for which they

have been mandated. Does that "clause aﬁply only to qu production’ of "documents

and things" or does it also apply to summoning witnesses and "requiring them to -

pive evidence"? 1In either case, are the decistions of commissioners reviewable

by the Courts?

In the Keéble'case,RD the provincial inquiry had,” by statute,

"with respect to the proceedings upon the hearing, all the powers of a judge of
the Superior Court in tefm".SI The Supreme Court: of Canada, in interpreting

that provision, heid:

The commissianer dDEb not en]Oy the .status of a

superior court, he has onlv a limited :
Jurisdiction. His orders are not like those of a
superior court which must be obeved without

question; his orders may be quebtloned on ’ _
jurisdictional grounds because his authorlty is e '
llmlted Therefore his decisions as to the proper’

scope of his inquiry, the extent of the _ .
questioning permissible, and the documents that

may be required to be produced, are all open to
attack....B82 (emphasis added)

ﬂimiiar rest;icfions presumably ‘apply to federal Part 1 inquiries,

- The Keable case was concerned wlth const1tut1onaL questlons. The conclu;10n

from it seems to be that 1nqu1r1eb, be thLV provincial or tederal are.limited'
In the witnesses they may summon, rn questlon; they. may ask and in AOCUments

o

they may require to be produced, by dll the Ubndl uonatltutlonal conatralnt;,

whether arising out of the statutorv conatltutlonal division of powerb or by the

gunerdl common law fLSpeCtlﬂg the constitution.
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Therefore,.stemmlng from the reason1ng in Keable, it aﬁpears that a

Part I 1nqu1ry commlssloner could not requ1re a w1tness to answer questions or

‘produce documents whlch dealt with matters falllng wlthln excluslve provincial -
']urlsdlctlon Nor, 1t.seems, c0u1d he compel a’ federal or prov1nc1al mlnlsCer.‘
of tnenCrown to-tentify, since- the Crown is 1mmune.from dlscovery,:and an.
inquiry is 1n the nature of a dlscovery.83 This was apparently not the view

of Spence J, when acting an a Part 1 comm1551oner, althOugh hlS language 1s not

as cledr as it mlght have heen. He said in his report:
° Farly, in discharge of my duties as directed b§ -
the Prlvy Couneil Order, 1 determined that 1 would
- exercise the power conferred by section 4 of the
'Inqulrles Act to require the attendance of such
persons as 1 deemed proper to give testlmony
. before the Commission. After careful con51dera-
“tion, however, I determlned .that Members of ghe
Pr1vy Council should be an exception to that
‘rule. 1 did not deem it proper to require such S C
Members to give evidence as to the discharge of S g

their duties as such, whether or not they were
presently Members of Parliament .or. of the
Cabinet.B4 (emph351s added)

He seemed to be lmplylng that he had the authorlty but chose not to exercrse it,

.

The'commlaalonérb COnduCtlng the Fomm1351on of Inqulry Foncernlng Do
Certain Autlvit1es of the Royal’ Canad1an M0unted P011ce (McDonald COmmlSSlOﬂ)

did not, show the same heSLtatlon as Spence J, and they‘sunmonqd numgrous menbgré
of the Privy Council tofgive evidgnce unQef oath ann to produnef

document5;85 All ofl:hose'summénses were connlien with and tnere'wég-nq
challenge in the courts to their autnnpicy tolissue Qﬁem. ﬁan ﬁnerelbeen snch a.
;hallengg 1t would likely have been successful on the stfength‘pf tne feasnning

in Keable.



Part I inquiries.

‘communications.%0

With the exception of MinisterS'of the Crown in their official

CapaCICy, there is no reported -case of any other class of w1tnesses be1ng

excluded from the requirement to appear and be sworn by a commlsslon lt is

clear that the rules of ev1dence appllcable in c0urts of law do not apply to

comm1ss1ons of anulry 86 That b81ng 50; 1t is'a natural extension that inhb

the absence of a SpElelC statutory prov151on or bome Crown prerogative, any

S v -

person may he required to appear before a Part 1 1nqu1ry and be Sworn

v
LR I

ASsumiog,‘tﬁen,ﬁFhat'CHere'ert no‘conetitutional barriers to the . . -

witness being callad and sworn are there agy- llmltatlons on what questhns he

1

may be required to answer. Certalnly, the fact that a witness's answer.to a

question may tend to criminaté h1m does not{relleve him from-the obligation_to} o

answer.87 The report of "the Ontario Royal Fommlsslon quulry into Civil

+

nghts concluded

Whether the common 1dw prlvtleges fagalnst glVlng
evidence| apply to statutory 1nvest1gat1ons‘ S
depends upon the language used in conferrlng the
anestlgatorv powers” and the limitations placed
thereon. For example, the powers conferred by the

- Public Inquiries Act are confined to_the "power to -
enforce the attendance of witnesses and to- cOmpel

them to give ev1dence and produce documents and

.things as -are.vested in a court 1n civil cases'.

TFhis language imports the dlsahllltles of .a court.

and' preserves common law and statutory privileges
through the adoption of "the powers vested in any o
court in civil cases”. 88 . i

. -,

Since_similar language is found in s;Shof the Inquiries Act, all,the'evidential.

pr1v11eges en]oved in a court of record 1in c1v111iabea' would be extended to

.

_ Examples of the types of privileges covered wOuld be thbse

respecting solicitor-client: communications,89 and police—informant -
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. As indicated in the quote from the Keable case above, a commissioner's

decisions with respect to "...the extent\of,the questioning permissible, and the
. . ! _

documents that may be required to be produced,..." are reviewable by the

courts. This general proposition would bring into play the question of

relevancy. ’

The report of the Gouzenko inquiry stated that a commission "...is thes

sole judge of its own procedure, -and: may receive evidence of any kind in) its

. . 91 . - ..
discretion,...". If that was intended to mean that there were no limits

on the evidence which could be compelled it is no iongér'a valid position. It
is now clear chat-commiésioners are 1imitéq to compelling the introdpction of
evidence yhich is relevant to their terms of reference.92 In the Mulholiand
case, Lord ?enning, M.R. gaid that the test is whether "...it was a question
that’oﬁght to he answereq to enable proper investigation to be made?"93 If

not, there 1s no compulsion to answer. A similar conclusion was reached

-

recently by a Canadian court with respect to a question proposed to be asked by

a federal Part II commissioner.94

. To sum up, a Part 1 inquiry commissioner may require the igtroductiqn'
of evidence provided that such evidence relates to matters withinlfedefa}
constitutional Jurisdiction, that. it falls within the terms of reference of the

commission, that no extant Crown prerogative protects it against introduction,

- and that no privilege could be élaimed'against its introduction in a "court of

record in civil casesg', * -
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. o
2. Controls on the Exercise of the Powers of Compulsion

Quite apart from the question of the circumstaﬁces in which a

. commissioner ﬁa; exercise his powers, there has been some conﬁugion in the past
as to whether such powers had any "teeth". The cemmissioners in the Gouzenko
inquiry said that:

Under the Inguiries Act, Commissioners are given
power by the sections above quoted [ss.4 and 5] to )
compel a witness to speak, and to impose sanctions .

in case of a refusal.95

An .opposite conclusion was reached}g;‘:;e Commissioner appointed to Tnquire into

the Rivard ‘affair. He reported: S . ' -
In the course of this inquiry I have realized that
the Judge, presiding a Royal Commission set up
under the "Inquiries Act", does not have all the
. powers which are ordinarily his 1n ‘they exereise of
his judicial duties. T

He cannot decide whether theére has been contempt
of Court either inéhPs presénce, or outside his
presence. . This lack of powers, as I found.on
several occasions, leadsjfgﬂiituations that . are
most embarrassing to the Judge aid which prevents

- [sic] the normal cobduct of the -inquiry.96

Do N

This latter view was '"read with interest” by the commissiong: in the Munsinger

affa1r,q7 and later endoraed by a commissioner appointed pursuant to Part II
of the Inquiries Act 98 This endorsement perhaps dlscloses some confusion

[P N

in that comm1551oner .m1nd 51nce there are spec1f1c prov1;10ns ln Part I1 of

F

the Tnquiries Act respecting enforcement,%9 and no powers similar to those

giver to a Part 1 commissioner by s.5 are given to a Part Il commissioner.
~ v “~ . ' .

No case respecting s.5 has been brought before the courts so it 1is

necessary to turn for guidance to jurisprudence dealing with the iegisla&ion of

other jurisdictions and to scholarly writing. Section 5 equates the powers of a

v

-t



Part 1 inquiry'commissioner to a "court of‘record in.cirillcaaes" ‘ The effect
of such a provlslon has been examlned in deta11 1n-a background paper prepared
for the Law Reform CommlsSlon of Canada.100 The author concludes that

federal trlbunals (among which she anludes fart I 1nqu1r1es) whlch are granted
court of record status are deemed to be 1nfer10r courts of record unless they

‘ are given ‘superior court’ status by statut—e.,lnl '?he'consequence of this

deemed status is said to be ¢hat the tribunal has power to punish: for contempt

but only for conﬁ%mpt in the face of the tribunal, 102 What effect does this '
have on the three pOwers glven to Part 1 commissioners by s.4, 1.e. to summon

witnesses, to require them to-give ev1dence under oath or on.affirmation, and to
. ot
- require them to produce documents and things?
, . : - .

-‘Failure to tomply with a commissioner'e order with respect to the
’1atter‘two>matters‘wou1d cieariy be contempt .in the face of the
commiséion1b3 ano thus within the jurisdictiou of the commission to'deaar .
oo oL . ) -
with. "The more difficult problem hrEEEhts itself wKeh a ootential witnees
refuées to appear in response to a summons .- An early dec1slon of the Appeal

side of the Quebec Court of Queen' s Bench dealt with that province' % 1eg151at10n
which purported "to confer upon commissioners. ..the same pouer as is vested in -
Courts of law in civil cases to enforce the attendance'of.w1tnesses and compel
them to give_ev_idenee"..m4 The resoondent had been suorn by the
comuissioners.and had'refused‘to\enewer one of the questions put to.him.‘ The'
court concluded that by virtue of the legislation the commissioners‘had "...the'
power to punish by fine or iuprisonment,ror both, any‘contempt of_therr -
apthority by any‘personleummoned as a.witness refusing to appear or to ‘answer
questions put to them conceroing the matter bejng-the-subject-of.such
inquiry..."”.1N05. The case does not purport. to ‘deal,. except hy-'obiter', with

the situation of a person refusing to appear. Nevertheless,. the case was

o | : : . Ao o "'. 4
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‘the legislation..."

- , 10 N y -
in the Court's presence”. 4 This interpretation adequately deéalt, of

. before a Canadian court ih 197&.1‘ o
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subsequengiy said, by the Ontario Court of Appeal, to have "...held that [the
commission} therefore possessed the power to puniéh by fine or imprisonment, or
both, any contempt of its authority by any pepson‘summonéd as a witness refusing‘

to appear, or to answer questions put to him concerning mafters which were the

. : . . 106 .
subject of such inquiry...". 0 (emphasis added).

This latter case dealt with the powers piven, by statute, to the

‘Ontario Municipal Board. The Board was not only given "...all the powers of a

1 "

court of record...", but also

’ —

...all such'powers...as are vested in the Supreme

- ' e, 107
court with respect to the...attendance and examination of witnesses...",

~ -

Again, this case dealt with the authority of the Board to compel a,witness

already before it to answer certain questions. The court chose to read down the

language of the Aétw"J..to'a‘ﬁégree adequate to the end intended to be served by
108 S S
and consequently held that notwithstanding the _k

reference to the "powers'" of the "Supreme Court", the Board's powers were - .

limited to those of an inferior court of record, which were said to be to punish
for contempt in the face of the court ":..but not for a contedipt not eommitted

‘course; with the problem of a witness refusinp to answer a.question, but not

with that of a witness refusing to appear. 'This“lattervsithatioﬁ-finally came

10

In Hawkins, the Tenancieé'Board had'béeﬁ given the.powefs of a‘ .
commissioner appointed under the prﬁ;incial public inquirigg législa:iqn; -That
latter legislation grénted toiéémmissibnefs po;ers siﬁfiér to, but.not exactly
the same as, those contaiqe& inﬁg.haéf*the'federal Inqﬁiries{@ck. The‘power to

enforce the attendange of witnesses and Eo-cohpel them to-give evidence and

produce documents and things was the same "...as is vested in the Supreme Court
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w 111

or a-judge thereof infcivil_cases The Board 1ssued a snmmons to

~Hawk1ns who evaded serv1ce of 1t " He was then arrested by order of the Board
‘and brOught before 1t ‘where he was sentenced to 1mprlsonment for contempt On
~an applrcatlon by Hawklns for orders of 'certiorari' and prohibition, the

Su reme_Court, Trlal D1v1510n, held‘that "..ithe Board was legally ustrfled 1n'
. p ‘ J N

apprehending him",llz The” Judge went on to hold however, relying on ,the
' reasoning in the Diamond case,113 that the "...alleged contempt of Hawkinsg

in fa111ng to_appear before the Board, does not constitute an offence committed

v

: 1n the tace of the Court"l {emphas1s ‘added?). 'Therefore, the Board had no

. Jur1sd1ctlon to punlsh hlm for contempt In a subsequent ‘Supreme Court of .
‘Lanada dec131on, whzch conflrmed categorlcally that only superlor courts have
'1nherent ]urlsdlct1on to punlsh for. contempt commltted Yex fac1e curLae 1t was

said that the‘contempt of Hawkins wag hlS dellberatefavoidance of service of the
1 ’ ’
subpoena. ‘This 1nterpretatlon is dlfflcult to. square with " the language

_of the court in Hawklns as quoted above

in England the questlon oE what constltutes contempt in the face of
l

the court remalns confused ) The authors of Borrle and Lowe s Law of Lontempt
point out that the ".. .pr1nc1pa1 deflnltlonal dlfflculty .is the relevance of the

geographlcal location-of the offendlng act. "116 They are of the op1n1on
that "doubts may be ralsed" about 1nc1ud1ng as contempt in the face of the court

mlsconduct by wltnesses falllng to appearc}ﬂv The law in Australia appears’

equally.uncertaln. ‘La aJWestern Australian case118 in 1929 the Lourt of

Appeal of that state found that the failure oE a ‘witness to return-to a Court of

\

Arbitration on time for thenafternoon session was not "...wilful contempt in the-

"

face of the court..." as gpecified in the governing statute, in that such

failure-to appear was not "in the face of the court". On the other hand,



.
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1982 the New Séuth Wales Court of Appeal decided that contempt in the face of

the court extended "...to encompass conduct outside the actual court room" even
if it "...requires some evidence to be put before the court,...". 119 The

court limited its decision, however, to such contempts committed by "strangers"
and desigéed to disrupt or prejudice'or interfere with proceedings then before

the court, 120 . | .

In the New South Wales case, the court specifically disagreed with the

dissenting judgment of Laskin J. (as he then was) in McKeown v. the

Queen: 12l McKeown was a case in which a lawyer had failed to appear in

" court, on behalf of a client, on the prescfibéd date, He was summarily

convicted. for contempt of court and sought to appeal his conviction relying on
$. 9 of the Criminal Code.l?Z That section provided for an appeal against
punishment, but only if the contempt was "in the face of the court". The three

judges in the majority held that the contempt was "in the face of the court” aad

no appeal against conviction was, therefore, availahle. In the .C.B.C. et al v.

Quebec Police Commission et al case, mentioned above_,123 the court said that

it 1is possible to distinguish che Hawkinsl24 decision, cited earlier, from °
. 1 !
the McKeown decision by interpreting the former as a case of contempt for

o

avoidance of segvice of subpoena rather than for failure to appear. Although
this attempted fgeconciliation was 'obiter', it takes on added significance by

the fact that it was concurred in by six justices including Laskin C.J. and

Spence J,. both of whom had rendered strong dissents in McKeown in which they

expressed .the view that the failure of the lawyer to appear was not contempt in

the face of the court.
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Thus, although -there is no case directly on point respecting s.5 of

the Inquiries Act, it seems likely, based on the analogous decision in McKeown

and the interpretation placed on Hawkins in C.B.C. et al v, Quebec Police

Commission et al, that the failure of a witness to appear in response to a. .

summons of a Part I commission will be construed as contempt in the face of the
. s
commission and therefore punishable by the commissioners.

It should perhaps here be made explicit, albeit parenthétically, that
the power of Part 1 commissioners to punish for contempt is solely in relation

to the summoning of witnesses and the production of documents. There is ne

provision in the Inquiries Act granting them broader authority to othgrwise

A A .
control their proceedings.

The Inquiries Act does not provide any appeal mechanism froK a

conviction for contempt by a Part I commissioner. The appeal provisions of s.

9 of the Criminal Code are restricted to summary- convictions for contempt by a

"court, judge, «justice or magistrate". Therefore, any challenge to a conviction
for contempt by a Part T commissioner must be by way of application for a
prerogative writ, It is not necessary, however, to wait for the alleged

contempt to take place and the conviction to be registered, befure an

application may be brought, 125

The prerogative writ to be selected and the court in which it must be

édught if a challenge is to be brought to a conviction and sentence by a

commission for contempt causes several problems. If' the application is brought

prior to conviction, as was done in the Keable case,l2f it seems clear that

the application must be to the Trial Division of the Federal Court pursuant to

$.18 of the Federal fourt Act.l2? The relief sought would be either a writ



s

. ; )
of prohibition or a writ of certiorari depending on the circumstances. TIf the

commission has found the contempt, whether before or after imposition of

sentence, except as noted below the procedure would appear to be the same as
’

prior to conviction. Inm all of the above cases, on the return of the writs,

questions of jurisdiction relating to the mandate of the commission could be

raised as well as issues of procedural fairness and natural justice.128

B}

-
i
l

If the sentence has been imposed new considerations arise. When the
punishment is a fine, as indicated ahove, resort would be to the Federal Court
for a w?it of prohibitkgn or certiorari, But if the punishment is imprisoument
and the convicted perso; is actually confined another Eemedy, 'habeas corpus',
is available. Since the Federal Court has not been given the authority to issue

a writ of 'habeas corpus’ (except with respect to Canadian military personnel
outside Canada), the application would normall§ have to be to the superiof court

of the province in which the contemnor is incarcerated.!29

ever, at common law, the writ will not be granted if the coaviction

was made by a dqurt of competent jurisdiction. As Harvey notes,!3® this was

made clear by Lord Denman in Carus Wilson's Casel3l where he said:

But, when it appears that the party has been

before a Court of competent jurisdiction, which

Court has committed him for contempt or any other-

cause, T think it is no longer open to this Court “«

to enter at all into the subject matter,
Picher seems to suggest!i32 thal the federal Jurisdiction is governed by the
1866 Act of Upper Canadal33 concerning 'habeas corpus' rather than by the
common law, TIf she is so suggesting she would appear to be wrbng since the

effect of 5,125 of the Constitution Act of 1867 was simply to carry over the

1866 Act as part of, the law of Ontario and not as a law of Canada.
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The common law position would, thérerfEf’:bely to a contempt
conviction by a Part I commissioner because the constitutional jurisdiction is
federal and, by virtue of the decision of the Supreme Court of Canada in In re -
Storgoff,”4 the writ forms part of the pyoceedings in which it ariges. ’
Since s.5 of the Inquiries Act gives Part I commissioners the powers of a court
of record, yhich is the sourc; of the power to commit for contempt, a writ of
_'habeas corpus' would not lie to review the commission's decision. The cases
have, h;wever, made & distinction between superior courts of r&cord and inferio?
courts of record and as was noted earlier, a Part I inquiry is deemed to be an

b
inferior court of record. With respect to the 1at£er, the writ will lie on a
question of jurisdiction,135 and as noted above, the matter of jurisdiction
includes questions of procedural fairness and natural justice. Whether
atfidavit evidence or certiorari in aid may be used to support the 'habeas
corpus’ applications remains for final‘decision by the Supreme Court of Canada

in the Re Miller and the Oueen appeal, F36

Mention was made at the end of Part I of this paper of the possible
applicability of s.2(d) of the Canadian Bill of Rights and ss5.7 and 11(d) of the
Canadian Charter of Rights and Freedoms to the powers of a commissioner to

tompel a witness to attend and give evidence.

The' relevant wording of $.2(d) of the Bill of Rights seems to be clear
and unambiguous. It says that ",,.no law of Canada shall bé%cohstrued or
apnlieg s0 as to (d) authorize a...cohmiséion:..to compel a person to give
evidence if he is denied counsel.,.'. There is no judicial iythority
interpreting the section as it affects commissions. Tarnapoisk& points out that

. L
it applies to persons who are "merely witnesses" and that it arises only when a

o
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person is compelled to give evidence.!l37 Thus, it would seem that the
powers under s5s.4 Qnd 5 are 1noperative vis—-3-vis a person whose conduct is
being investigated if a commissioner exercises his authority under s.12 to deny
counsel to that person.
Section 11(d) of the Charter réads:
“ .
Any person charged with an offence has the right
to be presumed innocent until proven guilty 4

according to law in a fair and public hearing by
an independent and impartial tribunal;

The first issue which arises is whether a s%pmary finding of contempt
amounts to being "charged with an offence". Judicial opinion is divided. An
Alberta Court of Oueeﬁ's Bench decision has held that it does.!38 A Ouebec
Superior Court decision has held the opposite.l39 ThelQntario Court of
Appeal has asd meH, without specifically so holding and without any reéasoning or
examination of autﬁorities, that a contempt couviction falls within the purview
of s5.11(d).14" The latter court held, however, that summary proceedings for
contempt in the face c‘the court do not. infringe the right, in s.11(d}, to‘ a
hearing by an "impartial tribunal". ’ Again,&no authorities were cited and no
reasoning provided, This case arose out of words spoken by an accused to a
provincial court judge after tHe latter had committed him for trial following a

preliminary hearing. ' e

Whether the courts would be as willing to uphold the authority of a
non-judicial body, such as a Part I inquiry, will have to await the appropriate
circumstances, A strong argument could be made that many commissioners, unlike

judges, almost by definition, are not impartial and therefore their contempt’

powers ought to be struck down by s.11(d).



A more promising avenue, which would provide at least partial relief
from the rigours of ss.4 and 5, arises out of an interpretation which has been
given to s.7 of the Charter. That section, it will be recalled, provides that:

Everyone has the right to life, liberty and

security of the person and the right not to he

deprived thereof except in accordance with the
principles of fundamental justice.

In R.L. Crain Inc. et al v, Couture aqd Restrictive Trade Practices

Commission et al,“‘1 the court held that it was a principie of fundamental

justice that a person not be required to testify against himself. It theén held

that the provisions of the Combines Investigation'Act142 which compelled a
person to give evidence with respect to his own conduct which was under
investigation, were contrary to s.7 because-they amounted to requiring‘a person
to incriminate himself. The court elaborated on the distinction which it
perceived between witnesses, other than the accused, being compelled to testify

in a criminal case and witnesses appearing before an administrative inquiry. It

said:

The removal of the privilege from witnesses in
criminal proceedlngs reflects a policy that the
incidental incrimination of a witness must not be
allowed to thwart the legitimate purpose of the
proceed1ngs‘ the just determination of the guilt !
or innocence of the accused.

i

'\\p administrative anulry, on the other hand, may
“// be directed at uncovering illegal activity on.the
part of the witness. The denial of that witness's
privilege against self-incrimination in this
situation may result in the witness being . .

compelled to assist in an investigation into his
criminal activity.l43

The court limited its conclusion, however, to inquiries in which "...at least

one of the purposes...is to assist in the eventual criminal prosecution of
specific suspects."144

4
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By analogy, those Pabt I inquiries, ong of whose purposes is to :
investigate the alleged unlawful conduct of 1'.ndi\a'iduals,”'S mipght well be
found to contravene s.7 if they attempted to compel witnesses to testify or
produce documents. It séems unlikely, however, that the protection of s.7 could
* be extended to other commissions where the conduct of the individuals is not
"alleged to be illegal, in a criminal sense. This follows from the decision in

MacBain v. Canadian Human Rights Commission, !4 where it was determined that

"the right to life, liberty and security of the pepéon" does not include

interference with one's good name, reputation or integrity.
o

3. The Need for the Powers

AN
In order to examine whether the powers granted by .s55.4 and 5 of the

Inquiries Act are necessary it is helpful first to consider what other remedies
are available to cover the same situations envisaged in ss.4 and 5. There may

be such remedies in the Criminal Code.l47

Section 107 of the Code provides, 'inter alia', that:

"judicial proceeding" means a proceeding
(d) before... a person or body of persons

authorized by law to make an inquiry and take
evidence therein under oath

cen N
By virtue of s.4 of the Inquiries Act, a Part T inquiry would appear to fall
four-square within the Code definitien. TIf it does, and there are no cases

direcciy on point,l48 several relevant sections of the Code would be made

applicable to Part I inquiries.

Sections 120, 124 and 125, which deal, respectively, with perjury,
giving contradictory evidence and the Eabrication of evidence would all clearly

be applicable. They do not, however, cover the specific matters dealt with in

.

, ;'2 :‘:
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s.4 of the Inquiries Act. It is possible that 5.127(2) of the Code could be

invoked in the situations encompassed by s.4, That section reads:
> .

Everyone who wilfully attempts in any manner other
than a manner described in subsection (1) to

obstruct, pervert or defeat the course of justice

is guilty of an indictable offence,and is liable

to imprisonment for ten years.
The difficulty with ma#ing ig applicabie is the reference to "the course of
justice;. It 1is unlikély that the proceedings of a Part I inquiry would be seen
as partlof tﬁe course of justice. There is 'dicta', however, which might lead
to a contfary view, In the Diamond case, Schroeder J.A., in speaking about a
matter which he considered "i.w:‘re1.<e‘\o'.3nt:"I to the decision, said that if a person
attempted to dissuade a witness from giving evidence before the Ontario
Municipal Board or to interfere with the testimony, that conduct might come
within the purview of éhe sections of the Criminal Coede dealing with attempts

"...to obstruct, prevent or defeat the course of justice".l#9

More promising is s.636,.(1) which states:
A person who, being required by law to attend or.
remain in attendance for the purpose of giving
evidence fails, without lawful excuse, to attend
or remain in attendance accordingly is guilty of
contempt of court. '
By reason of 5.625, which makes all of Part XIX applicable to "...a proceeding
to which this Act applies", and of the definition of "judicial proceeding",
noted above, s.636(1) would probably apply to a Part I inquiry. This hecomes
problematical, however, if reference is had to the following two subsections,
636(2) and (3), dealing with enforcement and penalty. Those subsections confine
. N

themselves to "A court, judge, justice or magistrate.,.". 1In addition, the

forms set out in the code obviously contemplate court proceedings and nothing
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else. Thus, as far as Part I inquiries are concerned, there may be a power =~
under s.636(1) to convict for contempt but no specified machinery for carrying

¥

it into effect.

Two other sections of the Criminal Code might be found to be
applicable., The first of such sections is, 5.115(1) which reads:
’ Every one who, without lawful excuse, contravenes

an Act of the Parliament of Canada by wilfully

doing anything that it forbids or by wilfully

omitting to do anything that it requires to be

done 1is, unless some penalty or punishment is

expressly provided by law, guilty of an indictable

offence and is liable to imprisonment for two
years.

It is possible that failure to comply with the summons of a commissioner to
appear, or failure to give evidence or to produce documents or things as
required by a commissioner under s.4 of the Inquiries Act could be found to
constitute an offence under s.115(1). The argument more likely to prevail,
however, is that the wilfull omission would apply to what the commissioner
requires to be done rather than to something which an “Act of the Parliament of
Canada..." requires to be done. The same arpument could not be raised to a
charge under s.116(1) which says:

Every one who, without lawful excuse, disobeys a

lawful order made by a court of justice or by a -
. person or body of persons authorized by any Act to

make or give the order, other than an order for

the payment of money is, unless some penalty or

punishment or other mode of proceeding is

expressly provided by law, guilty of an indictable

offence and is liable to imprisonment for two
years.

It has been held, by the Supreme Court of Canada, that-neither 3.8 of the
Criminal Code, which preserves the power of a court to punish for contempt, nor
the inherent powers of a court to punish for contempt fall within the exception

\H‘_’,,;" in e 3ection of those instances where "...some penalty or punishment or lother

mode of proceeding is expressly provided for by law, .. "150 However, since
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Part 1 commissioners gain their authority from s.5 of the Inquiries Act, it may

well be that disobedience of a commissioner's order under s.4 does fall wifhin

the exception in s.l16(1), . . ' | i

The conclusion that can be drawn with respect to the Code offences 1is
that, although one or more of them may be made applicable to the situations
envisaged in s.4 of the Inquiries Act, they were not taildred.foszhat purpose
and consequently require some iiberal interpretation of the language to make
them fit.. Since the result of any such interpregations would be contrary to the
interests of the individual charged it is submitted that it would not be

.

desirable to use the sections for those situations. Thus, if there is a need

~

for the powers at all, reliance must currently be placed on s.5 of the Inquiries

- 1
Act. ) - e

But are the powers necessary at all? And if they are needed, are
thére alternative ways of granting them which would offer greater protection to
individuals against whom they might™be applied? Most commentators have

Ca

concluded that in certain situationg the powers are required.151 Why, when

the common law in its wisdom concluded that it was inadvisable for executive
inquiries to have such powers, there sh0u1d.be almogt universal sup#ort for them
remains unexplained. [t would be difficult, if not impossible, to determine the
extent to which past Part I inquiries would have been hindered in carrying out
their mandates without éhe powers they enjoyed under ss.4 and 5. The fact that
there have been no reported cases of contempt convictions for failure to comply -
with Part I commission of inquiry subpoenas could suggest that there have been

very few instances where witnesses felt very strongly about not wanting to

testify. =~
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mandates, except 1n rare 1nstances.

"states of Australia,

.produce a document is simply made a2 punishable offence. In New South Wales.and

- 42 - ~ -::'

~>

In Britain, royal commissions do not nermally have any/such coercive
L]

. .
powers, This has not been felt to be a deterrent to their carrying out their

-

There is, in tain, the option of

153

oot A

proceeding under the Tribunals of Inquiry (Evidence) Act, 1921, which

o s . 154
makes the powers available. That route had been followed on fifteen > or

sixteen occasions between 1921 and 1975, and in only one instance was it

. " : : ~156 T .
necessary to invoke the enforcement procedure. .

- .

S v

Public inquiries legislation in the Canadian provinces) 57-33 well

as comparable legislation in New“Zealand,l5

159

and in the Commonwealth and

all contain powers somewhat akin to those found in

. M . . .
ss.4 and 5 of the Tnquiries Act. In some of those jurisdictions different

methods have been employed to try to pro&tect against abuse of their powers by

overzealous commissioners. With the exception of Ontario where the only power

1
enjoyed By a commissioner is to. Péfer the matter to the Divisional Court for

+ e . . . )
decision, the Canadian provinces have given full authority to the commissioners

'in the Ffirst. instance with judicial review left to the process described
earlier’: In Britain, the process for tribunals granted powers pursuant to the

Tribunals of Inquiry LEvidencé) Act 1921 is similar to the Ontaric situationm,
) . . T

i.e. the tribunal must refer the matter to the court for final determination.

In the "antipodes, several jurisdictions hawe adopted difG¥rent

B .

combinations of proceedings. Australian Commonwealth commissioners-and Western

Australian commissioners may order the apprehension and’ detention of a witness
. X . . P - v j
» v o

who fails to' attend, but refusal to be sworn or to answer a question or to

oo

New Zealand, if the commissioner is a judge cof the Supreme Court he retains all

the authority and powers of such a 'judge, but in addifiomn, failure to appear,

b

i
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refusal to be sworn or testify;or to produqe‘documents gﬁs;all made offences
punishabf; by fine. In Neﬁ'Zealand, there is an"additional twist in that if the
commissioner is not a Supreme Lourt Judge than he is vésted with all the powers
of a magistrate. In.the State of" V1ctor1a, if a person Jfails to comply with a
summons wiﬁhlan order ‘o be_swoqé or testify or produce documer®s, the

. commissioner may certify that fact to the Attorney General. The latter may, in

his discretion, then apply to the Supreme Court for an order requiring that

1

A .

' person to show cause why he should not be found guilty oP\@n offence, the

punishment for which is "fine or imprisonment. * o

.

'Rég;rdless'bf the'procedures.ﬁrovided for enforcement énd the
.procedural,safeguards adopted in that context, the underlying aséumptioh of the
" legislation of allhthe jurisdictions is_that the executive-amm of the state

requires thesé coercive powers in order to carry out its fesponsibilities.
?rbposals such as 'those of the Law Reform Commission of Canad§i60 are simply

variations on the theme.

Only recently have there been‘any.attempts a; in-depth analysis of the
gocial purpose which commissions of inquiry are designed to serve. Unticl now, T)

the question which has been -dsked has always been: "What powers are,rEquiEEQ’iH“~/

' - . . 161 ~
order for the inquiry to arrive at the truth?" The question now
. q q

beginning to be posed is: "What purpose do these inquiries serve?" Doern

S

concludes that there are six distinct urposes:

q (a) to secure information as a basis for
legislative policy, (b} to educate the public or
the legislature, that is, to generate pressure for
intended 1eg191at10n, (¢) to sample pubtlic -
opinion, the "trial balloon" function, (d) to : AR

{ investigate the judicial or administrative ' T
branches of the government, (e) to permit ‘the

v01c1ng of grlevances, and (f) to enable the \\\
government to postpone action on a politically

embarra531ng question.l162 . '
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He points out,.with ‘respect to purpose (d), that "...very recently tlrere has

been some concern about the protection of legal rights in royal -commission

.

'inquisitions'".163 Since he goes on to point out that all six wpurposes

»

really boil down to one: "to secure information as a basis for policy", 164

it is difficylt to understand why he limits the concern with legal rights to

-

onf;Kthe one pqrﬁose: (d). Tt must be acknowledged, however, that the problem

is most likely to arise in the_co}%ext of a commission having that purpose.
L o
Doern's basic concern is to examine the roles of commissions of inquiry

\

vis—a-vis the other executive arm apparatl such as departments and agenc1es. He

detects a trend away from commissions as "judicial inq$53;31 and ",..to the use

of broadly based social science research staffs instead of the public hearing as

.

the primé method of gathering evidence.,. " 165 Regrettably, he does not

pursue this theme further in the direction of its consequence for the necessity

of coercive powers.
7

Earlier, Hodgetts had shown a'similar disposition simply to mark the

distinction between the twa types of investigation conducted by royal

commissions, which he described as follows:

First, there are the unique, non- recurring 1ssues

.that crop up as a result of an unexpected
occurrence - a riot, fire, flood or landslide - or
a particular crisis which may affect a ministry
(e.g. the C.P.R, %candal or the Bren Gun Inquiry).
For this category, the 'ad hoc', flexible features
of royal camm1551ons, coupled with their prestige
and the reassuring element of judicious impartia-
lity, would appear to he ideally suited, .

...

"The second category of subjects includes broader social and
economic problems. 166

He then says that "...royal commissiaons appear to he the most neutral devices we

possess’ for calming the public mind by;geqting at the. unvarnished facts."167
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‘Re does not, however, pursue the question of what powers ought t.

-obtain those 'unvarnished facts", and what the consequences migh

liberties,

,

LeNain, on the other hand, looks at "...three faces of
which interest [him]":168 fqor determining policy; for reviewing

of political judgment; and, for determining guilt or innocence.

.
-

the latter type of inquiry he says:

The issue is the extent to which we are g01ng to
allow guilt to be determined by an inquisitorial

o be granted to

t be for civil

public inquiry
an exercise

With respect to

m of justice - the extent to which inquiry may B

be used to undermine the protectlon which the-
accused should have in the criminal law process.,

Basically, what is involved heré is the right of a.
man who is liable to eriminal prosecution:. to have
his puilt or innocence established through the
criminal law process and not thruugh a
wide-ranging public 1nqu151t10n in which he can be
compelled to incriminate himself. 1In thiéuarea,
1nqu1ry usurps or undermines the function of &he
judicial process in the ordrhary courts.l69

His concern is not with coercive powers generally but only with

the effect they

have on a bersqn who is, or may be accused. Indeed, he concludes, without ‘any

supporting argumentation, that:
T ...there is the need for powers of investigation
. or inquiry of various kinds to throw light on many
issues which do not necessarily relate to criminal
ligbility. 1t is important that the¥ Hot be
frustrated in their geneéral purpose.
On the strength of that conclusion he says:
. . , /
We need to re-think the whole question and
consider’ first, whether we agree -in principle that
there should be protection in an inquiry for a
person who may be put on trial and then devise the
necessary rules and procedures to ensure an
effective implementation of this principle.l7l
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This concern, expressed by LeDain, for the witness who may subsequently find
- + 1 . . ¢ .
himself charged on the basis of the same facts about which he has been compelled

to testify before an inquiry, has been the main focus of discussion about

\

C N . .
whether the powers of compulsion ought to exist and if sc what measures ought to

be in place to ensure adequate protection for the rights of a potential accused.

Some authors who have accepted the challenpe 'to rethink the whole

question" have come to the same counclusion as LeDain. Proulx, for example,

first parses commissions of inquiry into the same two casggorfes as Hodgetts had

N

done:

v..celles qui sont utilisdes & titre consultatif .
par un.gouvernement qui veut obtenir toutes les
données d'un probl2mes avant de légiférer...l72

and
Y. ..ces commissions ol il est donné comme mission
aux_commissaires d'enquéter sur des faits, de
faire rapport et de recommander certaines mesures °*
2 la lumidre des faits obtenus.173

He .dismisses the first category as not creating any difficulties for witnesses.

With respect to the second type he proposes the granting of immunity from

subsequent prosecution. The formula he propuses is as follows:

...S%1 un témoin s'objecte 3 répondre pour le motif
que ses réponses peuvent l'incriminer, nul ne peut
le contraindre 3 tépondre 2 moius qu'il soit
expressément signifié au témoin qu'il sera exempté
de toute poursuite criminelle relative aux- faits
qu'il divulguera, sauf &videmment une poursuite
pour parjure dans le cours de ce témoignage.l74

‘His concluding Fgasoning is worth repeating:

En droit criminel, nous sacrifions parfois la

découverte de la v&rité en voulant sauvegarder

d'autres valeurs jugdes plus importantes, comme

par example le secret professionel entre 1'avocat

et son client, les communications privilépiées

entre mari et feémme., Pourquoi ne serons-nous pas ’
. préts & favoriser davantape la découverte de la
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véritd devant une commission, d'enquite en
. + accordant des garanties meilleures au témoin? .
Le prix de la vérité ne vaudrait-il pas le droit

au gsilence ou 1l'immunité contre toute poursuiteé en
faveur du témoin?l75

Ratushny devotes a full chapter to consideration of the problems
[

presented by compelling potential accused to testify before commissions of

inquir .176. He demonstrates the danger for civil liberties of this practice
q y g .

f

by reference to numerous abuses which have occurred in the Province of Quebec.

He concludes as follows:

Is the hroblem really serious enough to warrant a
responseé? After all, section 5(2) of the Canada
Evidence Act does not séem to havé worked too
badly in the past. The technique of calling a
suspect as a wlitness at another inquiry is not new
in Canada. It has been available for a good many
years and- examples can be found of its use in the
past. Why is there suddenly such a problem?

The problem is one of scale. Within the last few
years this technlque has been 1ncr3351ng1y
integrated into the ecriminal process in some
Jurlsdlctlons Is it not simply a matter of time
before the technique will be utilized td the full

. extent of its availability in all parts of
‘Canada? At that point ‘we will have abandoned our
criminal process completely in favour of an
essentlally 1nqu151tor1a1 system, 177

.

. . . . 178
He too favors a formal procedure for granting lmmunity in law,

s
~

Since the Report of the British Royal Commission on Tribunals of
Inquiry in 1966 9 it has been clear'thag in Bfitain there is a policy of
not charging witnesses with respect to actions about which tHey are compelled to
testify before a‘tribunal of inquiry. In typical British fashion, they appear
to have solved the problem practically, without facing it on a theoretical

level. The Law Reform Commission of Canada, on the other hand, faced the issue

squarely and concluded that a witness before @ commission should enjoy no more

4
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Protection than a wituess in a court of law, 180 and in particular should

have no immunity from prosecution.!8] This latter position echoes the view

of other commentators. In commenting on LeDain's position, quoted above, Willis
said:

In the final section of the paper - the public '/
inquiry to determine guilt or innocence - Dean
Lelain is worried ahout something that ought, I
know, to worry me but doesn't, as it so happens,
worry me at all - the predicament of a man wha,
being under suspicion of criminal conduct, is
compelled to answer questions at a public inquiry
about his part in the affair and thereby sometimes
provide the Prosecuting authorities with "leads"
to evidencé against him. After all, it is said,
he could, if he were directly charged with a
criminal offence in the First place, tell the
police that he wasn't saying anything and just
abstain from poing into the box at his trial.

? Like most "sound lawyers", LeDain sees cases like
Whitelaw as a threat tg the suspect's God-diven
privilege against‘self-incrimination, which indeed
they are. Not being a "sound lawyer', 1 agree
with Bentham and many of the present judges in
England in thinking that it is the privilege
against self-incrimination itself, God's gift to
the criminal .and his legal aid lawyer, that needs
.modification in the interests of justice for the
victim and society generally,l82

More dispassionately, perhaps, Menzies sees it as a logical outflow of
Royal Commissions that charpes be laid, He stated:

There is nothing more necessary for democracy than
that there should be an effective way of enquiring
into charges of abuse in high places, so that
those who cccupy those positions who are innocent
may have the advantage of their innccence being
established and, secondly, thdt those who are not
innocent should have their conduct investigated
andy if necessary, following the Royal Commission,
that there should be some criminal

proceedings. 183 ’

-

13
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It is ironmical that Menzies, after pointing to the high level of position of the
pefsons 1nvolved as the rationale for conductlng an 1nvestlgat10n by way of‘
Royal Lomm13316n, concludes that criminal proceedings are appropriate; whereas
Salmon, qyf%g the same justification for the appointment of tribunals of

inquiry, came to the opposite conclusion. Salmon, in the article cited earlier,

said:

In all countries, certainly in those which enjoy
freedom of speech and a free Press, moments occur

- when allegations and rumours circulate causing a

. nation-wide crisis of confidence in the integrity

of public life or about other matters of vital
public importance. No doubt this rarély happens,
but when it does it is essential that public
confidence should be restored, for without it no
democracy can long survive. Thls confidence can
be effectively restored only by thor ughly .
investigatingzand probing the rum s and
allegations so as to gearch out and establish the.
truth. The truth may show that the evil exists,
thus enabling it to be rooted out, or that there
is no foundation in the rumours and allegatioms by
which the public has been disturbed. In either
cage, confidence is restored.

The Royal Commission, which he chaired, concluded:

.from a practical point of view it would be
almost -impossible to prosecute a witness in .
respect .of anything which emerged against him in
the course of a hearing before a Tribumnal of
Inquiry. 182

LI

The Canadian experience has been somewhat at odds with the conclusion
‘reached by the Salmon Royal Commission. Following the Gouzenko lnquiry numerous
charges were laid and in at least two of the easuing trials, the actual <:
testimony of the accused given before the inquiry was introduced against them at
.. 186 _ , o
the trial. More ‘recently, a number of witnesses who testified before the
S

.

; - . 187 188
McDonald Commission L were subsequently charged. In one of those
!
: )
. . 9 .
cases, R. v. Daigle, defence counsel arpued that the accused's right or

g
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privilege against self-incrimination had been :infringed, and that because of the

v

publicity accompanying the commission hearings the accused could not obtain a

fair trial before an impartial tribunal. The trial judge rejected that argument

in the particular case but added:

There may be extreme cases where the publicity
generated by a commission is so prejudicial that
an impartial trial would be impossible at that
time or in that place.l90

4, Conclusion,,

jt is submitted that even if a full panoply of protective measures
were introduced, such as thése proposed by Henderson,191 to ensure as Tgth
as possible that civil liberties are not infringed, it-is still not appropriate

or necessary under any circumstanzes that tﬁ%agxééutive arm of government have

the power to coerce individuals to testify, whether or uot against their own

interest or that of others, except according to the elabotate set of rules which

has been developed within the legal system. Particularly when under stress,

-~

governments have an alarming tendency to forget that it is a premise of the
modern liberal, democratic state that the individual has the right not to be

coerced by the state unless thé state can demonstrate that the continued well-

being of e requires such coercion. Such a need has been clearly
. [ .

demgurS¥rated with respect to the functioning of the criminal.and civil law

systems, Tg\E>s not been so demonstrated with respect to commissions of

inquiry, and the experience of the common law was that it was not necessary.

' - r~

What useful social purpose has been served in the past, by compelling
testimony before commissions of inquiry, which could not just as easily have
been accomplished through thorough police investigation of possible offences?

In balancing values in the criminal justice system we have concluded that the
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police, in the course of their inquiries, should not have any coercive powers to

compel responses from witnesses, We also decided many years ago to get rid of

the one offence’directed against refusal to cooperate pro-actively in the

investigation of offences i.e. misprision of felony., Yet we insist on retaining -

the anachronistic coercive powers with respect to-commissions of inquiry.

Those who have examined the historical development of Part I

. inquiries, such as Hodgetts,l192 Noern,193 and Courtney,l9 have all

concluded that the trend is away from the use of royal commissions to

investigate specific instances of wrongdoing and towards their employment by the
government as tools for examining matters of broad social concern. Courtney

sums up this shift as follows: . o

The trend, therefore, of recent royal commissions
has been away from investigations of importance
only to a limited number of people or a restricted
geographic area toward those of significance to
the Canaaian people as a whole. The changing
pattern may be characterized as one away from
"intensive" inquiries of only limited significance
to one of "extensive" inquiries of national
significance, The effect of the changing pattern
has been to turn the royal commission of inquiry
into an investigatory technique suitable for
publicizing group sentiments on a national basis
and for formulating national objectives. The
modern royal commission has become, in effect, a
vehicle by which individuals, groups and
governments are permitted to state their views on

matters of concern to the nation as a
whole. 195 | )

In the light of the modern inve;zigative tools available to the police

and of the changing role of commissions of inquiry, the time would appear to be .

ripe to remove from the Inquiries Act the compulsory powers, contained in ss.4

and 5, which have such a potential for aluse of civil rights., 1f a matter

<

subsequently comes along which is of such moment that these powers are required



then let there be a speciél Act of Parliament granting the powers for the matter
in question. As things stand now, or as long as any reasonably gimple. system is
in place which enables the government to bestow such powers, a government under

siegelor_in diffiCulty or an opposition which "smells blood" will, respectively,
be sofély.tempted to grant or press for the granting of suech powers, while

.

ignoring or remaining oblivious to the dangers inherent in their use.

Lf the arguments enunciated above, against compelling witnesses to

tgstify and produce documents, are valid with réépect to commissions inquiring
into alleged wrongdoing, they are 'a forhﬁ;ri‘ valid with respect to commissions
whose function is simply to look into matters of general social interest or A
. . ®
concern. At the very least, witnesses who appear before such commissions under
compulsion are unlikel& to prove useful. At the worst, they wili be hosfile'and
their appearance may do more to damage the work of the commission than to assist
it. Resort should be had to other Eools to do the job such as research projects
and, in certain instances, private consultation. The state shohld neither have.
perﬁanencly in place nor invoke coercive powers in such ciréumstances. Such
powers should be used against individuals oaly in situations where the essential

functioning of society is in play and eﬁually effective alternatives do not

exilst. . r

An experienced couw®€l, having considerable experience with public

inquiries, came to the following conclusion:

It is arguable that at least in matters which have
an evident criminal or civil law connotation, the
appropriate forum is a Court of Law and that only
large issues upon which a government seeks public
input with a view to endcting general legislation
should become the Subféct of Royal commissiens and
Inquiries.196
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T
If that proposed approach were adopted there would be no need for the coercive

powers of ss.4 and 5.



PART III PRIVILEGES AGAIkST DEFAMATION

Problems with respect to defamation during the proceedings of a Part I

inquiry could normally be expected to arise in those types of inquiries which

© e

are directed to the examination of a particular act or event about which there

are suspicions of wrongdoing. Nevertheless, the potential for defamation exists

-t

in all types of inquiries. In commissions of inquiry dealing with controversial

. . N ]
social policy issues heated exchanges can readily take place between

participants, be they commissioners, counsel or witﬁessés. In such situitions
defamatory remarks can easily be uttered. Fortunately, instances are rare wheré
4 person defamed has pursued his remedy. Indegd, there are no reported chses
dealing specifically with defamations occurring during fart I inquiries,.
Nevertheless, there have.been cases in analogous proceedings and it 1is thengore
worth examining wﬂecher the current law is appropriate to the circumstances
L . N

which might arise.

Since different considerations may apply to each of the éhree Broups
of participants, i.e. commissioners, counsel and witnesses, they will be

examined separately to determine whether the law does, or ought to, treat -them

discretely.

1. . Commissioners

Commissions, unlike courts, are essentially political vehicles.. They are
often used by the participants as a Eorum-for advancing extremely parﬁisan
positions. The commissioners, themselves, are often no excepﬁion. In fact
commissioner’s are often, if not usually,‘chosen by the goverument because of

their partisanship. The law has wisely decided to recognize this by insisting
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thatibias on-the part of a commissioner does not d%iégj;:>y him from carrying
out his duties.1?7 Given tﬁgt commissioners may be selected exbressly

because of their bias, it --is to be expected that the1r bias will at least
occa51ona11y be reflected in their demeanoue towards the other part1c1pants
either during the proceedings or 15 their reports., Are ;ﬁgy, then, as the law
stands, entitled to protection against defaﬁat%on 1f they cfoss.ever theiline

. ~
from what is reasonable, if biased, comment to what is clearly defamatory? The

answer is neither clear nor simple.

At the outset, the distinction must be made beteeen the lmmunity
gfantgg by absolute and by quelified/privilege. If commissioners have absolute
‘privilege.they are protected against action or suit fnder all circumstances for
whatever defamatory comments they might publish. If their privilege is only
qualified, however, it will not apely if it cén be proved that they were

actuated by malice.198

Absolute privilege has been found to apply to a number of distinct
situations. Although the basis for the privilege varies in each of thege
situationsg, the underlying principle is the same for all of them. The principle

4199

is that the "public interegt or "public policy and

. 200 . . . .
convenience" requires that in such situations the defamer be protected.

/

Two of the situations to which absolute privilege attaches may be
relevant to commisgioners. The first such category relates to statements made

during judicial or quasi-judicial proceedings. The most succinet, and now

classic, definition of thig immunity is that of Kelly C.B. in Dawkins v. Lord

Rokeby where he gaid:

The authorities are clear, uniform, and conclugive
that no action of libel or slander 11es, whether
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against judges, witnesses, or parties, for words
written or spoken in the ordinary course of any

, proceeding before any court or tribunal recognlzed
4 by law 201

[y

With respect to Part Irinquiries this raises the“question, as it has with '

respect to a number of cther.bodies, as to whether they are tribunals within
., ;
that definition.
~ ) . - 3 . : . ’ - Lr
Unfortunately, this definitional question has, in many cases,

deflected consideration from where, it is submitted, it ought to be
concentrated, which is on the underlying principle of public interest. This has
hY . . B

© .had such consequences as Lord Diplock's strainéd atfempt to set out the ten

A criteria;which he applied in arriving at his decision as to whether the tribunal
v Rt .

*

under con51derat10n in Trapp V. Mﬂckle fell wlth;n the absolute1§ protected
N e |
cabegory'or not . 202 ) o

e -

Another unfortunate consefuence of this concentration on the

relationship between the tribunal conceruned and a court of law is that it has

. o . _n" ) , ' ’
tended to result in inadequate consideration being given to the differing roles
and situations. of the varlous participants in the activities of the tribunal.

.

Once the trlbun 1 has been found to be covered by the protectlon that

. protect1on has be seen to apply to all the participants. It may be that i%,

.

- ~ T

reference is had @c the underlying prlnclple of "public interest" certain
participants, such as witnesses who“are comgelleﬁ\by law to testify, gpould
receive greater protection than cgﬁﬁiSSioners,'whd are not under a~compilsion to

- speak, except  perhaps, to ask questions. Still further, it might be contended
. ,

— that the public interest requires that commissioners who are ‘judges should
receive greater protection than thos%_who are not.
. 1 4

L]

—
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IgPCanada, the common't;w respecting defamation.and questions of
privilege applies to Part I inquiries. 1In a number of other jurisdictionms,
which will be examined shortly, statutory rules have been developed to clarify

. r : : .. .
the rather confused state of the common law. A brief review of some of the

cases will demonstraté the state of that confusion.

-
.

.. When considering tribunals other than what might be described as

"pure?ourts of law the most pertinent:and™wff-cited decision is that of the

LR

Judicial Committee of the Privy Council in 0'Connor v. Waldron,203 In that

) cagse, a commissioner, appointed pursuant to the federal Combines Investigation

Act, had defamed one of the counsel during the course of the proceedings. The

at . o ]
. - , .
commissioner claimed absolute privilege. The Judicial Committee held that he
" 7 _ .
did not have an absolute privilege, They set out the determining rule as
- D -
follows: . .
f‘ - )
The question therefore in every case is whethér ‘ oo
B the tribunal in question has similar agtributes to
a court of justice or acts in a manner similar to
. that in which such courts act?204
The fact that the commissioner, under the statute, had the power '"...to enter
premises and examine the books, papers’” and records of suspected o m
5 ' 205 gt L. . . '
persons,,.'" seems to have™been & major factor in the Committee's K
decision. Also, that the Commissioner's report determided "...no rights, nor
R . ; . -

the guilt or innocence of anyone" and it did not even "initiate any proceedings'.

was considered extremely relevant.206 Their Lordships went so far as to say

that a tribunal exercising administrative functions even though it is required

to acﬁ~judicia11y is not covered by the protection, it being ", ..immaterial

. whether it is armed with the powers of a court of, justice in summoning
witnesses, administering oaths and punishing disohbedience to its orders made for
the purpose of effectuating its inquiries", 207
\ 1
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The Judicigl Committee expressly approved of both ‘the reasoning  and

~ the decigion of Hodgins J.A. who had dissented in the Ontarioc Court of Appeal.

.

In his decision the latter said:

The law of qualified privilege...seems to me an
adequate protection for any cne acting under a
commission such as this., As commissions such as
the one in question are frequently issued in
Canada to Judges and others to inquire into
social, economic, and professional matters, and in
some cases into questions which in workigg out may
touch some political issue or party, it I®.to my
mind advantageous that an authoritative

“. pronouncement should be arrived at, and that that
can only be done by sending the case to
trial,208

Although it did not do so, the Judicial Committee might usefully have
referred to an earlier decision of the New Zealand Supreme Court, 'in banco', in..

Jellicoe v, Haseldean.209 That was also a case in which a commissioaer had

*efamed a counsel appearing before him. The commissioner had been appointed by
the éz;ernor in Council, pursuant to the prerogative power, to inquire into
cﬁa£ges made by a prisoner. By virtue of a statute, the commissioner had
authority to summon wifnesses and to examine them ;;der cath. Thus, the )

commissioner in that case was even more akin to a Part I inquiry commissioner

than was the commissioner in 0'Connor v. Waldron.Z21?

T -

By a 3:2 decision the New Zealand court held that the commissioner was
not ‘protected by ahsolute privilege. Fach of the three judges in the majority
was careful to point out that the 'alleged defamation was not made by a witness

and that if it had been the result might.wel} have been different.?ll The
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signifiFgﬂce of that opinion, albeit that it is 'obiter', is that it is not the
fribh;al iFself which gives the characterization® leading to the immupity, but:
rather, the role of the particular participant whose conduct is being examined.
In addition, the Chief Justice pointed out that the role of the qoqmissioner

- :

himself may be segmented so that he may enjoy absolute privilege for things said

in his report but not for utterances during the hearings.212 [
-t
T

Some recent Australian cases are also worth reviewing. 1In Tampion v,

Anderson,213 McInerney J. had for consideration, inter alia, whether certain

comments in.the report of the defendant were actionable. The defendant had been

congtituted by order in council as a Board of Inquiry._ The court held that a
statute- granting like protection to him to that énjoyed by a Supreme Court judge
was applicable. This conclusion was Sustained gp gﬁgeal.214 The trial

judge went on to hold, however, that even if the gtétute had not provided
protection, the defendant would have had absolute'pribilege at common law. The
judge did not distinpuish between defamatory statements in a report and
defamatory statemen£scfﬁfrhe course of the proceedings alﬁhOugh he was dealing
with the former. He chose, instead, to‘rely on the close affinity between the
Board of nguiry and a court of justice aﬁd particularly that it conducted its

proceedings in a similar madner to such a court.2l5 He relied for this

.o !
conclusion on an earlier decision of his court.in Bretherton v, Kaye &

Winneke, 216

a

In this latter case, which ‘dealt with an alleged defamation by an.
inquiry counsel in his opening statement before a similarly constituted Board of
Inquiry, the court had held that the counsel was. entitled to absolute

privilege. 1In his reasons for judgment Gillard J. analyzed the reascns for ﬂ_

advice in 0'Connor v. Waldron2l7 and the reasons of the House of Lords and
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the English Court of Appeal "in the earlier cases of Dawkins v. Lord

RokebXZI? and Barratt v. Kearns,2!? in both of whigﬁ witnesses before

inquiries had been found to have absclute privilege. Gillard J. confessed to

having some difficulty in reconciling the general language in the Privy Council

advice with the decisions in the cher-Cwo cases.220 He perhaps would not
have had that difficulty if he had noted that one concerned the statements of a
\

commissioner and the other two concerned witnesses who in one way or another
were under a compulsion to testify,

L
In a recent South Australian Supreme Court deci_sion221 in which a

i
. s

written statement to the Secretary of a Royal Commission was in issue, the court

held that the occasion was not one of absolute privilege in spite of the fact

that the statement was given pursuant to the directions of the commission. The
court pointed?2? out that it was bound by the principle enunciated in
 0'Conmnor v. Waldron22§ and emphasized that in that latter case "the court

regarded as. inconsistent with the exercise of a judicial function the- power to

enter premises and to examine books, paperg and records of suspected .
persons".224 A similar power was granted to the Royal Commission with which
the court was concerned in the instant case; Again, the court, in apofizing
over apparently conf{icting decisions, focussed on the general language relating
to the characteristiés of the trihunai andnﬁts similarity to a court of justice,

rather than on the fundamental principle behind absolute privilege and its

applicability to the position or role of the person claiming it.

| - - . A
Finally, a brief comment is in order regarding the decision of the

House of Lords in Trapp v. Mackie,225 mentioned earlier. Although this case

cancerned statements by a witness before an inquiry set up by the Secretary of

State for Scotland pursuant to the provisions of the Fducation (Scotland) Act

.

®

B

-
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1
b

1946, the reasoning is already being used as a landmark “for determining whether

. . . . i 226 . . .
absolute privilege attaches to an inquiry, generally. This, in spite of.
the fact that both of the law Lords who gave reasons were careful to state that
27

. . . , ; . . . 2
their reasoning applied to "witnesses'" before suth inquiries.

e : -
It will be noted that in the only two cases in which comments by a

commissioner during the course of the inquiry were in issue = Jellicoe v.

Haseldean and O'Connor v. Waldron - abgsolute privilege was held not to apply.
In the one case where it was said to apply to a commissioner or board of inquiry

- Tampion v. Anderson - the statement was contained in .the report itself.

This latter situation, i.e., defamaticfis alleged to be contained in a

" report, 1is the second of the two categories of absolute privilege affecting
Acommissipners. It is worth examining since it raises different considerations
from the first category which covers statements made during the course of the
proceedings. One of the recognized categories to which absoluté privilege
attaches 1s statements made by one officer of state to another in the course‘of

. . . 228 . Lo . . .
his official duties. 28, The rationale for this immunity is said to be that
,h.“‘

to expose such an officer to an action would be '"...prejudicial to the

independence necessary for the performance of his functions as an official of

State."229

[n Tampion v. Anderson,230 mentioned above, the court held that.

the: board membgr'conducting the inquiry had absolute immunity by statute.
However, in discussing the common law position respecting the‘tort of
misfeasance in public office by the board member, the judge said:

Even though [the board member] was appointed,by |

the Governor in Council and was required to report

to the Goverdor or, alternatively, the Govergg? in
+ . . .
~§ Council the nature of the functions committed to

-
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him by the Order in ‘Council, which appointed him,
do not, in my opinion, bring him within the -

- ~concept of a public officer,231 -
If that is gogh 1aQ; could an inquiry commissioner's report be consideréq to be
made by an "officer of étate; so aé’t; bring him within the absolute privilege?
The judgment in the case could Enobahly be distinguished ou the basis that the
question fo; resolution was whether the board member was a public officer,

“whereas he might well have been found to be an "officer of state" had that been

- the poilnt in issue.

Mellor, J. in the Exchequer:Chamber,‘sﬁid in: Dawkins v. Lord

Poulet?32 that the report of a major general to his adjutant-general

RN

regardiag the conduct of one of his officers was entitled to absclute privilege

[}

for the same reason that judges enjoyed such a privilege i.e. "...to prevent
. them being ha;rassed by vexatious actions."233 - hasfﬁeen suggested by the
High Court of Australia that this decision is restriéted to military
relationships, partially bec;use of the uniqueness of the overriding
considerationﬁ';ffecting military af“fa;irs,z34 “4

]
r

The Federal Court of Appeal affirmed, in Dowson v. The Queen,23,5

that three conditions must exist to give rise to this category of absolute

privilege:

al the statement must have been made by one officer of state to another
officer of state;

b) it must relate to state matters; and

c) it must be made by an officer of state in the course of his official
duty.236 .

In that case, a statement made by the Solicitor General of Canada, through his
agent, to the Attorney General of Ontario, through the latter's agent, was held

to be covered by.absolute privilege. Similarly, a report by the Australian High
. .
Commissioner in the United Xingdom to the Frime Minister of Australia was also

found to be within the bounds of ahsolute privilege.237

- | ‘
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Having regard to the three conditions spelled.-out by the Federal Court
.. . 238 . 239 '
of Appeal and the decisions in the McIsaacs and Chatterton cases
it is difficult to imagine that the report to the Governor in Council of a’F;;:hh\\
1 inquiry commissioner, who has been appointed under the Great Seal of Canada,

would not enjoy absolute privilege.
It is'submitted that it is desirable that the roles of the various
classes of participants in commissions of inquiry be examined geparately in

determining whether their statements should have the immunity of absolute

privilege. There has been some moyement by the common law in that direction in
. - . - -
some of the cases cited above. Nevertheless, there remains a large residue of

opinion that it is the nature of the tribunal which is the determining factor. .,

L

- In some other jurisdictions, statutory provisions have been enacted to
-dTaFiEy the state of the law. In New Zealand, for example, the law propounded

. .o 240 - ..
in Jellicoe v. Haseldean 4 has been codified. Commissioners are protected

for anything they say during the inquiry or in their report as long as they act
"bona fide'.241 This has been interpreted as giving them qualified
privilege.zaz Lf they are Supreme Court judges, however, they have the

immunities of such a judge which includes agsolute privilege against
b .

. 3 e - - 3 - * -
defamation. 4 Counsel and witnesses are granted similar privileges and
. _ Lo 244 .
lmmunities’ to those they would have if in a court of law, l1.e., absolute
privilege. . ) -
In England, the statute concerning tribuhals_of inquiry makes no

N

provision Yin this regard respecting commissioners although it does provide

245

absolute privilege to witnesses. The Salmon Royal Commission recommended

that such immunity be extended to commissioners and to counsel, both for what is
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. . . . A .o 246
said during a hearing and what is said in the commissioner's report. 1t

should be noted that even if this amendment were made it would only extend the
protecfion to the limited_number of tribinals which fall under the Act, and not
to the more numerous Royal Commissions of Inquiry outside the statute's

purview. The Report of the Committee on Defamation, made in 1975, recommeﬁaed.
that éherg be no change in what it percéived to bF the.ésmmon law respecting
privilege before quasi-judicial tribunals or inquiries; i.e. if the bedy 1is
"recognized by law" and ia "exercising judicial functions conducts its procedure ,
in a manner similar to a court of law absolute privilege attaches to all
gtatements made in the course of its proceedings and to its findings. Otherwise

only qualified privilege attaches".z47

The Defamation Act of New South Wales provides absolute privilege for
. . . . 248 Ld
all participants for statements made in the course of an inquiry and 1in

addition, in a separate section, for statements made in an official report of

. . . 2 s L
the results of an inquiry. 49 In the\§%gte of Victoria, as a result of the

decisions in Bretherton v. Kaye & winnekézso and Tampion v,

251 ; : L .-
Anderson, examined above, a statutory amendment was passed making it

abundantly clear that all parties t?ran inquiry are to enjoy the same privileges
and immunities for their activities as if they had takKen place in an action in

a
the Supreme Court.

-

The Australian Commonwealth legislation gives commissioners, counsel

. : 3

and witnesses the same protection and immunity as judges and witnesses,”
e : o 253 . 254 "

respectively, 1a the High Court. in Douglass v. Lewis the court

relied on the absence of any such legislation in South Australia to support its ¢

v

view that absolute privilege did not attach to commission proceedings in that

AN . ..
state. It could as easily be argued that the statutory provisions were enacted

. simply to codify and clarify the existing common law.

‘.
i
?
g



Canadian provincial legislation presents a patchwork of approaches.
In Newfoun@land, Prince Fdward lsland, Ontario and Saskatchewan, the matter is

not dealt with in legislation, at least not in

e relevant inquiry or defama-

tion Acts. Manitoba has no statute concerning publit—Tnquiries generally.. In

n

Alberta, British Columbia, Nova Scotia and Quebec, the protection of commis-

sioners is equated to that of judges of the superior court of the
province, 255 jNew Brunswick has granted a protection to commissioners which

 appears to lie somewhere between qualified and absolute privilege. It extends -

1"

protection to "...any act...unless it appears that the act was done by the

‘commissioner without reasonable cause, and with actual malice, and wholly

without jurisdiction."256 Nothing is said in any of the provincial Acts

.

about the privileges of other participants. "o

2. Witnesses

—

As noted in the discussion above, generally at common law witnesses

have .been granted absolute privilege. This seems to have been based at least .
J : T

partially on the sense of the judges that if ‘a pergon is compelled to testify he

should not then be exposed to any type of subsequent @action as a consequence of
a : i _ . )
what he says. 1In Dawkins v. Lord Rokeby2?7 the defendant had been obliged
J .

E
by military law to obey the order gf:j:/jf him to testify before the military
I\ ;

court of inquiry and to.provide a writren) statement to it. The ten judges in

’

the Court of Exchequer Chamber based their reasoning that such witnesses

required absolute protection on the language of Willes J, in an earlier case

between the same parties. That judge had said:

...there 1s the further overwhelming reason that
witnessel’ d5e protected from actions for what they

may- have ‘st#fed in evidence in a court of justice;
otherwise, everybody in the. witness—box would -

.\'-"



..66_.

speak in fear of litigation; and no man who is

. called on to give evidence would be safe from some
troublesome action being brought against
him,258 )

The Court of Exchequer Chamber then said that the defendantlin the
case was, like a witness in a court of justice, "...compellable to-appear and
give évidence, and punishable in case of.refusal."239 1t would, they saia,
be "unreasomable' and "unjust" not only that hg be }iabie to severe punishment
for failure to answer but also, if he does answer, to be subject to an action

for damages if his "answers happen to reflect upon the character of

-

another."260 The decision was upheld in.the House of Lords?®! where

emphasis was placed, however, on the military nature of the. court of lnquiry.

Barrett v. Kearns2%2 involved an ecclesiast&gal inquiry ordered by
a bishop pursuant to statutory authority. The duty oé the commissioners was to
- .
inqhire and report: a duty very similar to that of a Part I inquiry commission.
The commissioners h%d power to compel the attendance of witnesées and the
production of.documents. In fact, the évidence was not taken on oath as it

should have been but this was held not to affect the outcome. Both judges in

the Court of Appeal, relying on Dawkins v. Lord Roker, held that witnesses

en -
before such an inquiry were entitled-to absolute privilege. They did not djis-

cuss the position of any of the other participants.

The most recent high level pronouncements directly on point are found

in the House of Lords decision in Trapp v. Mackie, mentioned earlier.263

-

Both of the law Lords who gave reasons, with whom the remaining three agreed, !
LY

stated that the characteristics of the tribunal in question had to be examined

carefully to-determine whether absolute privilege applied to witnesses appearing

before it, and they pointedly commented that the presence or absence of any
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particular characteristic was not conclusive.20% Lord Diplock held that the
task involved "...balancing against one another public interests which conflict™

and that "In such a. task legal technicalities have at most a minor part to

L

¢
play."265 N -

Following the reasoning of Lord Fraser, it might even be appropriate

to examine each Part 1 inquiry separately to determine what sort of privilege -

-attaches. He said:

In each case the object of the tribunal, its con-

stitution and its manner of proceeding must all be

considered before the question can be

answered, 266 '

In view of the great variation between the objects, mandates and procedural

rules of different Part T inquiries this case may well be authority for not

treating them as a single class for purposes of determining questions of privi-

lege.
1
. | "
v As noted earlier, witnesses have been granted statutory absolute
N privilege in several commonwealth jurisdictions, but to date no Canadian juris-
. o
diction has chosen to so legislate.267 _ . -

3. Counsel

- Counsel appearing before commissions have tended to be the fgrgotten
Ny ,

participants. The only reported cases directly involving counsel appear to be

Bretherton v. Kaye and WinnekeZ68 and Tampion v. Anderson and Just,Z269

(In the latter, ‘the court held that the State of Victdria statute providing

M

immunity to the three classes of participants - commissibners, counsel and
witnesses - governed the situation. The court went on to hold that even if the

statute did not apply, counsel had absolute privilege atvcommon law as had been

. A ‘ . s,
found earlier in the Bretherton case.
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In Bretherton, the Court said that the« reason for absolute privilege
—_— 1 )

js not to protect defamers ",..but'rather as a matter of public policy to encou- .
rage persons on such occasions to speak in the; interests of the community freely

and withoyt any inhibitions or fear of consequences.”"270  The court equated
the board of inquiry counsel in the case before it to coungel before courts of
law whd, it was said, must be able to proceed "fearlessly and independently and

without fear of being sued for defamation."27] He must be "unfettered by
fear of consequences."272 Significauntly, however, the court said that the

conclusion in the case before it wipﬁ'respect to the absolute privilege of
.. &
counsel would not necessarily apply to all boards of inquiry.273

-

] ‘\‘

4. Conclusion

-

It is not at all clear how the courts would approach the question of

what privilege ought to be applied to a defamatory statement made by a partici-

pant in a Part'l inquiry. The reasoning applied in analogous cases has been

inconsistent and often confused.

On the one hand, it has been said that if the body 1s performing an

administrative function, even if-it must act judicially; the privilege is only
qualified.z-’:4 But bodiesu;hbséfdutyrwas simply to report with

recommendations and which had no decision-making power have been held to have
absolute privilege.275

On the other hand, it. has been said that, rather than examining the

Al

nature of the body in which the defamation occurred, it is more appropriate to

>
look at the role of the participant who made the statement.27® This

position would seem to be supported by two other factors., First, the underlying

v
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public policy respecting privilege, as it has been stated in the cases, 1is

different for the three classes of pérticipants. Second, where there is

legislation on the question it has often been made applicable to only one or

another of those classes. .

The Law Reform Commission of Canada has proposéd that commissioners
and counsel be given absolute privilege because.their work "...should not be
impeded by fear of frivelous civil suits,"277 Witnesses, they say, should

only be piven qualified privilege, to permit "...recourse to those who may be

the object: of malicious remarksw,.".278 That is the extent of the refgrt's

redsoning in each case! : . "

*

. . . A . . . A '
When a commission is oharged, ‘as it sometimes is under the present
~ :
. . . . . . -, . | . - - ?'
legal regime, with inquiring 1n}o specific acts of alleged unlawful or improper

conduct it is important that commissioners and counsel not be fettered in thir

.

. . ~
pursult after truth by the potential of lawsuits alleging malicious defamation

"Also, as with courts of law, there is a greater public interest in not having
<

commission ptoceedings and decisions re-hashed in subsequent court proceedings
- .

v

than there is in providing a remedy to an individual who has been maliciously
defamed. The recommendations of the Salmon Commission that commissioners and
counsel participating in tribunals of inquiry be graanted absolute pé&vilege was

accepted without reservation by the British government.279

Similar logic applies to the protection of witnesses testim y 1in such
proceedings, but with the force of the additional reaSon that witnesses t be

encouraged to speak fully and openly without fear of being subject to subsequent

lawsuits testing their intent.
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In Part II of this paper it was suggested that Park 1 cammissions of
. LT
inquiry he relieved of their coercive powers, and tha

-~ .

y in ‘extreme cases -and

’ by special Act of Parliament should such powers be bestowed: on a,commigsion. 1f
_ . . : ’ - .

thi} rgcommendation were followed there would seem to be no reason why any of

the participants in a Part I inquiry should have any greater priviiege than is

extended to others performing administrative tasks.
Y

13

* That would mean that with respect to statements made during the course

.of the Proceediqﬁflafﬁ the participants would have qualified Qriqilege. Any

-

statements made by the commissioners in their reports would, however,: continue

to enjoy absolute privilege for the. reasons indicated earlier.280 On

-

balance, these ré&sults would be in keeping with the role and purposes of most

[ .

modern Part 1 inquiries..
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Part IV . ‘CHARGES OF MISCONDUCT .
LA UL L it : .

1. Application of Section 13 of the Inquiries Act T - :

- Section 13 of the Inquiries Act has caused a great deal of »
consternation to those who have: been obliged to interpret it in the course of

their duties. The. amendment introducing the section was made in the Senate by

i
the opposition.28l The section reads:

-

No report shall be made against any person until
reasonable notice shall have been givep to him of
the charge of misconduct alleged against him and

- he shall have been allowed full opportunity to be
heard in person or by counsel.

¢

The original intent of the section appears to have been to clarify
/8.12 to ensure that the Tight to a hearing and to. counsel existed.2B2 The
problem with the section, however, has beén in the.mechanics of its application

with~sespect to giving the notice and the nature of fhe hearing to be provided.

f\

When, for example, must the reasonable notice be given, and by whom?

And what is meant by "full opportunity to be heard"? Does the right to be heard

‘include the right tec introduce new evidence; or to‘h;ve previous evidence _;ﬁﬁl
reintrozrcedifof purposé9'of cross—examination? What fo}m must the notice take
and nust the notice be specificall& given if the cerm; of reference of the
coﬁmissidn'clearly spell out’ that its purpose is to igﬂuire into the alléged
wrongdoing of clearly identified persons? These are .some of the ibsuég‘thch .t

r
-

will ndow be examined,

. ‘ P ’
There is general agreement that before a tommission report alleging

misconduct by any identifiable person is submitted ‘to the Governmor in Council,
. ; - . .

any person against whom the allegation is made should be afforded an opportunity
. K . '

<to present his gase to the commissioners.Z83 This has not always been done,

oo

- ) -

o

_". » I. ' . ' . /
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The former Mr, Justice Landreville challenged the report of Rand

-

J.28%4 on the basis that it contained allegations of misconduct against him

YA

. ‘ Sl ) .
of which he had not been given notice. The trial judge implied in his reasons
that if the terms of reference had tlearly stated the alleged misconduct it

would not have been necessary for further notice to have been given to
- . S -

Landreville.28% This point appears to have been.conceded by Landreville's
N " . .

counsel.286 op the stfgngth of that failure to comply with s.13, the court

1

issued a declaration of such noﬁ—compliance. The court also suggested that, in

the face of .an allegation of misconduct, Landreville would have had the- right to

call witnesses to rehut the allegation.287 The judge also supported

Landreville's contention that when the commissioner reached his decision te

~ N

allege migsconduct by Landreville he should have reconvened the Commission
hearings, given notice of the charge of Tisconduct and allowed Landreville to

. ) -
pall witnesses to answer the charge.288

'
‘.

Counsel for Landreville argued that this procedure, which he submitted

ought to have been followed by the c0mmissioner, should apply whether the glleﬁ

. . . : . [ - . t
gation of misconduct is made by fhe commissioner ot 'by someone else.289 The

couFt, however, did oot comment on this aspect. This is an important point

L ) . . . ; ..
because the charge of misconduct is often made first by’the commission counsel.

-~

1f theperson apainst whom it is made then has an opportunity to rebut it and

the charge is subsequently repeated in the réport-of the commission, can the

-

person be heard to argue that he ought to have been piven notice that the
commission, -itself, was goiig to charge him with misconduct and that he ought to

have been given the opportunity to make further repregentations?
. . , -

1

v



In the Report of the Commlss1on of Inqu1ry relating to the Department

.

of Manpower ‘and Immlﬁtatlon in Montreal the commissioner, Madame Justice
[

L' Heureux—Dubé descrlbes the difficulties she had with applying s.13 and the

procedurgs she adopted to try to overcome them.290 The procedure followed

by her was to have commission counsel advise each witness,-after completion of
the heariﬁgs, that he would be making a charge of misconduct against the witness
at a specified sitting of the commission. Followlng that sitting, the witness
was sent.a letter by the-commissioner, and given a copy of the transcrlpt of

counsel's submissions. The letter set a date for the witness to appear and be

heard with respect to the allegaticns. This letter was stated.to be the

-
’

"official notice pursuant to Section™13". This procedure was copied from-‘the
one empioyed'by the Commission of Inquiry iatlo Matters Relating .to One Gerda

‘\_‘ .
Munsinger.29! It was based on the interpretation of s.13 by the

N

commissioner in that latter inquiry, with which L'Heureux-Dubé J. agreed, that

the charge of misconduct contemplated in s,13 does not refer to the findings in

«

th Eommissioner's report, but rather, to charges made by others before the
i ’ ’ g y - 1

commission. This view does not accord with that expressed in the Landreville

case, mentioned above, but it is supported by another cchmissioner, Davis, J., .

who was the sole commissioner in the Bren Gun Inquiry.292 The latter - \\J///

con51dered that he was not able to express an opinion in his report about the ¢

conduct of any of the perscns involved because there had been no a@harge of
misconduct, 293 e obviously did not feel that it was pProver for him to make

the chargé himself.

*
. - .

The danger of interpreting the section to mean charges of misconduct -
| =

made’ by persébns other than the commissioners is pointed out by Fyfe in his
N 1
C

article on the Gouzenko inquiry.?%% pe says that it gives "...a person
. )
’ »

,



called before ®he Commission no opportunity of knowing what@ftonclusions the

L

commissioners have drawn from the evidence of previous witnesses a&%, 'a

N fortiori', no oppgrtunity of knowing whether or not the Commissioners are even

considering making a report which will allege a charge of misconduct,"393

' . il
Having commission counsel level the charge of misconduct does not overcome this

criticism un;ess it 1is assumed that counsel is speaking on behalf of the

commissioner, in which case the exercise is just a charade. {:\
. .0n the other hand there is something unseemly, if not more improper,

about.having a commissioner make a charge of misconduct and then invite the

pers&n against whom the charge has been made to appear before him to try to talk

. . ‘ p Lt . .
him out of it. As the Gouzenko Inquiry commlss1ou§sf'sald:‘"We do not think the

statute so irrationalf.296

One way -out of this dilemma would e to have commission counsel

provide a notice which is worded in such a way as to make it clear that the

« .
commissioners have informed him that they consider that the charge of misconduct = .

P meantioned in the notice has been alleged before them, that they propose to deal :
' . * . '
with that allegation in their report, and that they will afford the recipient an ’
“\ . H
opportunity to be heard with respect to the charge. This'is admittedly a

somewhat artificial anqkiiiiefore not “entirely satisfactory solution since
L] -
allegations in reports ar€ tsually the product of the commissioners'

interpretations of the facts. WNevertheless, it does go some w towards
) g ay

;7’// eliminating the unattractiveness of the other solutions.

The McDonald Gdmmission pointed out a further difficulty in the'appli;

v

cation of $.13%297 If the alleged misconduct amounts to what”the

commissioners conceive to be an illegality, and the ‘giving of the notice and

P
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R . & .,
subsequent representations uniﬁr 8.13 are done ublicly, the person whose
conduct is in question would likely not be r;;;jzggﬁ“fgir treatment, This is so

because the publicity accompanying those proceedings would bé likely to affect
his chances of receiving a fair trial. Such a possibility is inheript B he
whole process of Part I inquiries set up to iook into possible fllegalities, but
the risk of unfairness is enhanced if the ;.13.process is conducted ﬁ;%licly.
F::\?lat reason, the HcDonaid Commission conducted all its .13 proceediqgs,
including the giving of notices, in private, and recommended to'the Governor in
Council that its conclusions with réspecﬁ to specific acts not be made public

until the conclusion of gll criminal and disciplin&;y proceeding®)

__////ﬁ The.judge in the Lamddreville case said that the language of 5.13
entitled the person charged to call witnessés to refute the charge. Thig view
is contrary to An earlier decgision of-tbe OntZrio High Court which held that the
phrase "opportunity to be heard" gﬁant.“...an opportunity to be preseant and to
make such statements reﬁgrabie to the charge and notice as the applicants see

fit."298 The court also decided that "full" ophortunity to be heard did not

"include the right to see and examif® all witnesses."299

In Part V of this paper there is a,discussion oﬁ\E&e eﬁfecﬁ of the new

doctrine of administrative fairness and also of its relationships to”s.7 of the
. @8 254 -

Charter on the right to counsel and the role of nse1.300 The“keueral

position set out there should be equally anplicable to question of the

-

)
n@ture of the hearing which must?%e provided, Each case

ust be consideyed

.

" discretely and a determy made as to what provisions ought to be made to

ensure that fairness and fundamental ygytiCe are dispensed.
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Z. Conclusion
R L]

« . .
_The wording of s.13 has caused, and continues to cause, a great deal
of difficulty, both in terms of its interpretakion and also in the mechanics of

its application. Since its passage in 1912 there has been very little judicial
el \ : . ‘o
interpretation and geidance. The views expressed by commissioners, some af them

members of the SUpfame;ﬂﬁhrt of Canada, have been conflicting. Some

s

commissioners have leaned over backwards to be fair to the persons charged with
- A
misconduct., Others, such as Rand J., have been far less scrupulous. Once 2

commissioner has submitted his report, normally the damage has been done. Even

if he has ignored s.13 altogether, there is not much that the wronged person can
do to remedy the situation. Perhaps that is why there is so little judicial

interpretation- of the section. 0! o

.

. ) -
Removal of the coercive powers of commisgioners would not solve the
problems associated with s.13. Commissiopers appointed to inguire into general
. . e

social policy questions might still be motivated to level charges of smigconduct
. .

in their reports, or during commission hearings others may make such charges. |

Fairness demands that the persons affected be made aware of the possihility of

such charges and be allowed to present "their case before the report i1s submit-

; . v

ted. Judicial review after the fact pursuant to the developing law relating to
%

administrative fairness is of no more value then is the right to a declaration
slich as was granted in Landreville. L~ g

- .

The only satisfactdry solution is to re—think and re—write’s.13.. The ;!

Law Reform Compission of Canada, report, cited earlier, recommended passage of a
Al
modified version of the existing section, and the additiom of a new subsection -
13 “w ‘ .
“+ . ‘ .
which would give commissioners discretion to allow persons against whgh

)

.

; . v

.y
]
—
-
P



misconduct has been alleged to call witnesses.302 This latter subsection

A .
would a nothing to the existing law since commissioners hgve always been in
yould adM 8 g i ha y

~

+

(:i?f control of their own procedures. The proposed modification to the section would
limit its application to allegations contained in the report itself. To cover

off the question of adverse testimony, another new section is recommended. This
- ‘ .
section would give to any person té;pléining'that testimony. was adverse to him

the right to be heard on the'matterﬂand, with the permission of the
I’R:) .

dxmmdssioner, to examine witnesses,303 T

These Law Reform Comgission recommendations would go only part way to

solving the problems created by tHe'present section, Fof example, they do not

cover the situation of counsel making allegations of misconduct, nor of any such

.{'r . misconduct allegzd in the terms of reference of the commission. Admittedly it

) [
is unlikely that specific allegations in the terms of reference would not bes

. /;/:> completely dealt with during the hearings of the commission. NeverthelesaP the

.

-
-

possibility egists that they would not.

A f s

It is submitted that no matter what the sourde of the allegations the \\
i ‘ N

person against whom they are made should be given notice of them and should have

#*

the right to make representa IOHS, and he, at least, should have an absolute
4 p s

rlght to testify with respect to the matters raised in the allegations. IF.

comm15510ners’?ﬁtend to make the/?llegatlons in their report, and the persons

against whom they are to be wade have not prev1ou51y had notlce of them, the
commissioners should be required to give notice of their’ 1nteqp10n specifying
precisely what it is ‘that they iptend to allege. As in all other instances, the

“person should be entitled to make representations and give evidence in an

3 .
attempt to convince the commissioners jthat they ought not to proceed with their (

: Y C o
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o B

allegations. Commission reports must not be confused with trial judgments in
> . ‘

. : ) = .. .
this regard. There 1s no appeal, and once the repert is in there 1s no useful
remedy to have it corrected. Also, none of the complex procedural court rules

and practices exist which have been developed over centuries to protect against

. L]
unfounded conclusions. . . : . 4

\ -7

T
The statute should also prescribe a uniform procedure for the giving

of notice. 1Tt should provide that such wotice must be given in writing as soon

as is reasonably possible after the allegation is-made to the commissioners, or
t .

1f it isythe commissioners who formulate the charpe -of misconduct in the first
" S L

instance, as soon as they come to their initial ‘conclusion in that regard. It

.

should also be provided that the notice is to be given by commission counsel or
.o O Pl
if there is no commission counsel by the senior officer serying the commission
\ .
and that the notice contain all the essential details of the allegarions and

what the misconduct is said to be,

i

1

[ DT S ]
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PART V RIGHT TO COUNSEL -

1. Application of Section 12 of the Inquiries Act

ar,

Section 12 of the Inquiries Act ¥ets out the law épplicable to repre-

L}

sentation by counsel before Part I inquiries. It reads:

. 12. The commissioners may allow any person whose
’ conduct is being investigated under this Act, and
. shall allow any person against whom any charge is
" made in the course of such investigation, to be
repregented by counsel,

As with g.13 discussed in the previous Part of this paper, s.12 was added to the

-

© statute in 1912, Prior to that time no statutory right to coubsel existed.
No doubt the amendment was introduced because of the reluctance of the
’ ' . * ) 3 ' . -
courts to-rfind a common law right to be represented by counsel before either
judicial or administrative bodies. That reluctance has extended even to

appearances before inferior courts of criminal. jurisdiction. For example, in

1831, in Collier v. Hicks et ‘al, Lord Tenterden C.J., said:

«..in general, the ends of justice will be suffi-
ciently well attained in these summary proceedings
by hearing only the parties themselves and their
evidence, without that nicety of discussion, and
subtlety of argument, which are likely to be
introduced by persons more accustomed to legal '
questions.304

-

Parke J., added:

In the Superior courts, by ancient usage, persons
of a particular class are allowed to practice as
advocates, and ey could not lawfully be preven-
ted; but justic€s of the peace, who-are not bound -
by such usage, may exercise thelr discretion
whether they will allow any, and what persons, to
act as advocates before them.305 Y

\



Almost a céntury and a half later, in 1975, Clement J.A., in an

Alberta Court of Appeal majority judgment in Re Gilberg and the Queen dealing

with proceedings before a provincial court of criminal jurisdiction, held that:

The fundamental justice for an accused is a fair .

* trial; counsel is not always a necessary concomi=~

" “tant to a fair trial...306

»

- +

The prevailing judicial view at the time of passage of s.l12 was' proba-

bly that expressed somewhat later by McDonald C.J.B.C., who saﬁ?:

.

M

Tho*gh no doubt accusedppersons have a legal right
A to counsel in all ordinggy Courts of law and-in
police courts by Statute in Canada, 1 point out

that this is by no means an inherent right in all
Judicial tribunals, even in those with criminal
jurisdiction. .The authorities indicate that this .

1s only a.legal right in tribunals resembling the
ordinary Courts of laws, and even by implication

the right may be excluded in judicial tribunals

whose powers-are at all unusual... If the board is
not a judicial but an administrative tribunal then
the matter is even clearer, 307 . ;5- .

° -

Thus, it is fairly certain that without the passage of 5.12 there

would have been no right to counsel under any circumstances, 0% ar least

until the recent developments respecting the doctrine of administrative

fairness, discussed earlier in Part I1. The effeat of that doctrine on the s5.12

right to counsel will 'be examined later,

. - ' % ' l hd
Unfortunately, in spite of the -apparent good intentions of Parliament

in passing s.12, the\wording of the section raises ‘'a number of problems. It

-

gives commissioners discretion to allow representation by counsel to a "person
'd . -, . ©
whose conduct is being investigated", but it provides no criteria to\@uide

L, oyt L . . ~ . . '
commissionegs 1in” exercising that discretion. Although the discretion of the

commissioners to deny counsel is removed if a charge !s made against a petson

- ) . N L . 'r
LY . . . .
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4+ - M
.-‘.~ - .

"in the course" of an "investigation™, the  section does not say ‘whether the

h N

report of the commission is to be considered as part of the "investigation"
What if, as happened in the Landreville inquiry,309 the commissioneér decides

to level a charge against a witness in his report and that charge had not been

v .
~

made during the proceedings of the commission? Should a person charged in that

way have been denied an absolute right to counsel if he had had a sugspicion that

such a thing might occur?

' 8till further, is the right to legal representatibn the same thing as

]

a right to standing? For example, could a commissioner agree to, give a party
the right to participate in hearings of the commission yet, if no charge is made
against'him, deny him the rrﬁht to be represented by counsel? The confusion

between the concepts of standing and representation by counsel is manlfest in

one of the rullngs of the McDonald CommlaSlOn.BlO That Commission rendered

its decision with respect to applications for standing before the Commission by .
refer?hce to ss.12 and 13 of the Inquiries'Aet. It even said: "Subject to
sections 12 and 13, it is within the discretron of the commission to decide who
shall be granted standing."3ll The cousiderations apnlicahle to standing

and to representation by counsel are clearly severable and in'many aspects

distinct. They shOuld therefore not be confused in thls manner. It is

Y

submitted that the McDonald Commission simply misinterpreted the sectionss

~ +

However, some clarification is now required.

Another/ﬁifficultx_:LEh the wording of s.12 is in determining the

meaning to be attached to the word "charge". As F fe pbints dut, it could mean
g b : 8 y

the "laying of a criminél information" bur, as -he says, that id.rather unlike-

312 15 it the equivalent of a "charge of mlsconduct" in s; :13? The debhate

L]

ly.

in the Genate when the amendment was lntroduced would suggest that that is t%e?

€ oot L .
- : . o
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case, but it is not free from doubt. 1In any event the cOurCS-will not refer to
that debaﬁe'ifﬁrequired.to interpret the section. As vae also notes, one judge
has used the wcrq;"allegation" interchangeably with "charge" when discussing
s.12.313 That., at least, eliminates any suggestion that it 1is the

equivalent of a criminal charge but it does nothing furthet to clarify th;

meaning to be ascribed. ‘ * Ty =

4 . .

It is difficult to imapine that a person would want to be represented

il

-~

by counsel unless he has some suspicion that his conduct is under investigation
If he has such a suspicion, whether well founded or not, what valid reason can

there be for denying him the right to counsel in such a situation? Why should a

)
-digeretion be given to ‘the commissioners to decide this questioen?

v

.
-

The sort of 'abuse that can zesult from not making this an absolute

right are nowhere better displayed than in the proceedings of the Gouzenko
- . ' .
inquiry. The commissioners there decided that certain witnesses would be
mis. Nl ‘ C

required to answer questions prior to beiﬁg allowed to consult counsel despits
;epeated requests to be allowed to ao-so. Those witnesses were clearly persons
wﬁose conduct was being iqvestigateq - in faet, théy wvere being degained in
custddy.pursuant.to powers exercised byvtbe Minister of Jhstice under an
order-in-cauucil..They were also subsequentlf charged with seriou§ offences

arising out of the same-facts.
The commissioners, in their report, made no effort to justify their
decision to deny counsel, other than the following:
In' some instances we considered it expedient, in

. the exercise of the discretion given us by the
statute, not to accede immediately to the request

% of a witness for representation, although in most
. instances we did,so upon the request being ;o
made..?'lf& , . \ . - - ) . \

e £

g

[ TRV
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\ The impredsion. left by .the commissioners is it‘odds with the facts.
. Of the thirteen alleged‘spies who were arrested and detained under the order—

in-council, all were initially compelled to appear before the commission without

counsel, 315

The thinking of at least two of the witnegses about this aspect is

worth noting. One of them, who had been detained for 32 days prior to his

& . .
appearance without being permitted to speak to hlS lawyer, said: .

L

I do not know the intricacies of the law; I may be“:.
being led into a trap, for all I know, and that is
~why T am asklng for counsel.316

Another expressed what must have been the view of most Canadians when he sagl:

It is the basic right of every- Canadlan c1t1zen to
.have access to legal counsel; therefore I ask you B

for access to legal counsel 317 *

Both of these witnesses were eventually granted the right to consult counsel, /J§\\

but not withOut considerable resistance from the commissioners. The procedure
followed by those commlsgloners v1olated two of the cardlnal principles, laid
down by the Salmon Comm1531on for the protection of an 1nd1v1dual, i.e., that

"[hle should be given an adequate opportunity of preparing his case and of being

.

assisted by legal advisers", and "lh]e should have the opportunlty of being
g

examined by his own sollc1tor or couggel 318
&

- \
T_'

In examining the lessens to be learned from this .facet of the Gouzenko

) . Co ]
inquiry it is important to, distinguish between witnesses wha are undgr‘arregt or

- . 7 ; ’

. - ¥
- detention and those who are not. The particular plight of the\Gouzeuko b
‘ . _' x

Commission witnesses who were under detention and denled the r1ght to counsel '

was probably resolved by s5.2(c)(ii) of the Canadlan Bill of nghtS -which reads: "™

’ 4 . [N
. ¢
-

Every law of Canada shall, unless it is expressly
4 declared by an Act of the Parliament of Canada ) o
that it shall Operate-notwithstanding the Canadian ‘
. o . . N R
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. 'Bill of Rights, be so constried and applied as hot
. -+ 4 | to abrogate, abridge or infringe or to authorize
R . the abrogatlon, abridgement or infringement of any -
S . of the rights or freedoms herein retognized and S
"4, . oo declared, and in particular, no law of Canada

: shall-be construed or applied so as to

. Coas T . (¢) deprive a person who has been - : ] .
- arrested or detained . -

. . -« -

N .  (ifi) ‘of the right to retain , -
, o - . and’ instruct counsel = =

.~ without delay T L

N

B . -
: This protection has been reinforqed by 5.10(b) of the Charter which provides:

N [

T\ . .. 10, Everyone has the r;ght on arrest or
.o detentlon
K . ':. ‘

B (b} to retain and instruct counsel w1thout
delay.. _ -,

.

Nevertheless, the Louzenko inquiry does\@eménstfate‘the attitude which

cqmmissioners 'even judges 6f the Supfeme Cburt of Canada, may take towards cthe

right to counsel durlng the hearing stage when they feel that they are in the

.
.

best p031t10n to ]udge whether a w1Cness needs, or ought to have, counsel, and

they have the discretion to decide in that regard.

In addition to the protectién_provided tp persons detained or
- Il . . . .
arrested, as was menq&oned in Part II,319 $.2(d} of the Bill of Rights

provides protectlion to witnesags who are compelled: to testify before a /
-
- ! ™

‘commission. Thetg remains, however, the situation of the individual whose

conduct {s under .investigation, who has not been summoned to testify, and who

/} has been denied _the right to be represented by counsel at the inquiry hearings.

RS , )
“ - Fortunately, the new doctrine of administrative fairness may enable

the courts to exercise a measure of control over commissioners with respect to

the héaring-stage. In Dubeau v. National Parole Board, the Court held that an

administrative board must allow "... the presence of legal counsel at a hearing



) ' S

in cases where fairness reguires it."320 1q a subsequent case in the same
: ' - 3 . ' ' :

court - the Federal Court, Trial Division - the decision of a Presiding Officer
‘ . . 4

* - 13 \ » N .
of an Inmate Disciplinary Court fo deny counsel to an inmate charged under the -

Penitentiary Regulations was reviewed. The judge held that the decision was a

I3

.

discretionary one and remitted the matter to the'Prgsiding Offiger for

Trecqnsideration “giving due thought and attention" to certain sections of the

regulations and also to what the judge considered "... of marked importance, the

question of fairness to the applicant,"321 - Lt .

) S :
- The question was considered' again in Re Laroche and Beirddorfer. The

. - Federal Coutt of Appeal made a general statement with respect to thé question of
. L - F v .

legal representation and the rules of natural justice: )
. , Y
There is no general or #dbsolute right to legal
representation before an administrative tribumnal
that is required to act in accordance with the
rules of natural justice. Whether the right to
legal representation should be recognized in a
particular case would appear to depend oun whether,
having> regard to the nature of the issues involved B
and the hearing required,. the denial of the right
'td legal representation would-deny the peaﬁon
affected a fair opportunity to present his case.
Where the case c¢alls. for an oral hearing at which . .
‘thete is to be an opportunity to adduce evidence -
and to cross-examine witnesses then a right to
legal representation ought "as a general rule to be
granted. Hut the Courts have indicated that they
will consider whether it is appropriate to impose
the additional hurdens of cost, delay and techni-
- cality that generally result from legal ‘represen-
tation on the particular decision-making
Process...322 :

In a further recent case,323 apain involving an inmate disciplinary court,
) ‘ - A . . ) .“
the Fedemal Court, Trial Divislon, had occasion to consider the effect of 5.7 of

the Charter on the right of the inmate to be represented by counsel before such
k]

a disciplinary court. - The judge held that the principles of fundamental™justice’

did not give an inmate an absolute right to counsel. 1In this regard, he said,

-




&

v - . . - i .
. N . . -

the Gharter did not change the gommqn_laW‘and thé court must continue to- examine

‘the circuymstances of each case té determine whether natural justice - which he

. . . - -
. - L4

. equated with foddamental: justice - and fairness required the présence of

* -

counsel. T - "
B . . L <
Iy A '

. -+ .. . ‘v‘
¢ Once it is decided that a person should -be allowed "to be represented
) 3 ~ '- - ’ “‘

- * M . B . .
“by counséel", the question remains as to what “ights such representation inclu-
by . i rig

dées. This issue wag faced squarely 4in. a case arising under the federal combines”

legislation(/ The EquE?I-Court of Appeal drew “an analogy between the role of

~ .

counsel under that legislation and under the Inquiries Act. The court said that

. ‘

it is a right of counsel to examine and cross-examine: to question his dwn.''so-

.= N . - . . . + N
called” c11ent‘ﬁnd other witnesses. The court limited K the right, however, to.
. . - ;

. ) )
matters which affect, oy may affect, ‘the client.32b

The use by the- court of the words "so-called" when referring to the
b .

¢client points up ancther problem which affects counsel. Does he, or should he,
have the right to examine his client in chief or should: his role be limited to a-

. : ‘ ) . ¥ .. -
sort of cross—examinatioh or supplementary examination after commission.counsel
: i : » e
has completed his examination? Since the manner in which evidence is elicited

can have '3 cousiderable effect on the interpretation which the commissiouers

N

choose to put on it, which in tyrn can affect the decision whether or not to

level a.charge of misconduct, the answer’ to this question is of some impbrtance.

It has been strongly asserted that all witnesses are commission

witnesses and their evidence is to be led by.commission counsel and then be

subje;! to cross—examinatioifi? other parties.325 The opposite position was .

taken by Lord Salmon who felt that counsel should be able to examine his own
(e g é '

. . . L
client first, followed by cross*examinat%on by commission counsel and others and

Fl

. _i |

.



then by re-examination if neqessa:y.326 This is a matter which is presently

.

left to the procedural rules developed by’each,inquiry:327 The McRuer

n

Commiséiod.sqggested that discretion should be left to the commissioners but

.

“then  cecommended certain principles based on a mixed regime depending on who was

being examined.328

.

The various problems inherént in s.12 indicate the need for reform.

Lprd Denning said that if a person's 1ive1ihooa or his reputation is e&ggqiered

'; he_shOuld have the right to speak through c0unse1.329 The McRuér Commissibn

felt that "...parties whose rights are involved should be entitled to be

represented by counsel unless there are exceptional circupstances." This was

limited, however, to appearances before tribunals which, unlike Part T
inquiries, have the power to make decisions. .According to McRuer, witnesses, as
- - ' . V ‘4 - " -
distinct from parties, should only be entitled to have counsel present to advise

them with respect to statutes relevant to the effects of givinéL?vidence and to
. ) '-‘ i ‘:' - . .
state objections in that regard. 330

The Quebec Bar Committee recommended for commissions, of inquiry’3l
a statutory provision similar to that passed in Ontario consequent upon khe

report of the McRuer Commission. The Ontaric legislation provides that a

commission 'shall" give an opportunity to any person to give evidence, to call

.
] - L .

witnesses, and to examine or cross-examine witnesses, if that person can satisfy-

“...that he has a substantial and direct interest in the subject

the commission
matter of its inquiry."332Z Working Paper #17 of the Law Reform Commission
of Canada is categorical in this regard. 1t says: "It is imperative-.that all

those appearing before a commission have the right to be represented by a

&

counsel,"333" Tnis was followed through in the Commission's recommendations

in its report.334
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-

The argument agalnst grantlng an absolute rxght to eounsel_seeme to be

that it will cause delays and thus added 1neff1c1ency and expense, especially if

the right is’ abused. This has been countered by Whitmore who says:

Perhaps there is some delay; but this seems to me °
to be a cheag price to pay for fairness in admi-
nistration.

The Quebec Bar Committee's rebuttal is similar.‘:lt says that there is no reason
to fear undue delay as long as each party 8 right to cross—examine and to call

33
evidence is l1m1ted to the quest1ons in which-he has an 1nterest. 6 ‘Roth

Whitmore and the McRuer Lomm1351on point out that to deny c0unse1-ie to discri-

- - sqqs . . ‘ 337
minate against the illiterate or inarticulate persom.

Steps have been taken in some jurisdictions to provide -greater oppor-
. i ]

tunity to individuals to be represented by counsel. The Ontario solution was

mentioned above. 'In New Zealand, the Com:;:;éggs of anwiry Act 1908 was amen-
1

'déd in 1980 to provide that any party or oher person who is entztled to appear

. . 18 o
before a comm1551on -may do so In person or by counsel.3 8 This amendment

has been criticized for its failure to deal with such questione as the right to

339

Y

examine and crogs-—examine witnesses and the payment of counsel fees.

¢ .
The Australian Commonwealth leglslatlon, desplte comprehenslve amend-—

ments in 1980 continues to give commissioners complete dlscretlon whether ‘to
340
allow any person to be represented by counsel. The New South Wales Act,

which was also-recently amended, in 1982, gives commissioners full discretion to
. . 1]
determine who shall be entitled to appear, as to whether counsel will be allow-
. N -
ed, and also as to the rlght of counsel and others to examine or cross-

. 341
examine.
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L
The inquiries Acts of six provinces - Alberta, New Brunswick,

«

Newfoundland, Nova Scotia, Quebec and Saskatchewan - are silent on the questlon
of right to coungel. Brlt;sh Columbia and P:lnce‘Edward Island have identical
provis.ions,342 cppied from ss.i2 and 13 of the federal ‘Act. It may be that
s.34 of thé Quebec Charter of Human Rights and Freedoms343 englobes the
activities ofiprovincigl commissions jof inquiry. Lt provides:

Every person has a right to be represenfed by an

advocate or to be assisted by oné before any
tribunal. .

1

2. Conclusion’

" Even if, as was proposed earlier in Part II, the coercive powers of
44 Y
commissioners were eliminated, 8.12 would still not be adequate protection for

" the individual against the arbitrariness-.of commissioners. bent on”arriving at

the facts regardless oiﬂ}he consequences for ecivil liberties. It would solve

o

X )
the problem Q\pff/fas thnesses are concerned since each potential ‘witness would
{
be free to ‘negotiate his- own terms for appearance, whlch could 1nc1ude the right

to his own counsel. It would not, however, assist the individual whose conduct

is being investigated but whd has not yet been called as a witness.

Section 2(d) of the Canadian Bill of Rights precludes a commissioner

from attempting to compel a witness to testify without the assistance of

/9unsel The provisions of s.2(¢)(ii) of the Canadian Bill of Rights and of
s.10(b) of the Canadian Lharter of Ripghts and Freedoms would also, of course,
now cover thq situation of a w1tness‘who ;s being detained, as-were the Gouzenko
inqhiry witnesses., But the federal Charter protection does undt extend to the

right to counsel 'simpliciter', as does the Quebec Charter.
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_If the coercive powers are not remoﬁedkﬁghs\gﬁgposals of the Law

Reform Commisgion of Canada are at least a start in.the -right direction. They

provide that any person appearing before a commission has the right to be repre-—

sented by counsgl.344'-ln addition, under those proposals a personlwould

, have a right to be heard if he complained that testimony afreadyféiven "may

‘resplve the matter.

adversely affect his interests." Unfortunately, the Law Reform Commission would
then leave it to the discretion of the commissioners whether such a complainant

or his counsel could examine witnesses.3%5 1t is subditted that it would be
more satisfactory if a commissioner were obliged to allow such examinatiecn

whenever the interests. of the complainant were involved. Ia the event of

_ disagreement between the ¢ommissioner and the complainant about whether the

) . . -
complainants interests qre'involved, resort could be-had to the courts to .

*

The problem wfth the Law Reform Commission; proposals is that in divi-

ding commissions into two categories — advisory and investigatory - and then

. .

attempting 'to apply some common pfqﬁiéions, such as the right to be heard and to
bg represented by counsel, the purposes get confused. The persons ‘who require
the right to be represented by counsel are those whose personal rights are in

danger, not simply thosé whose interests may be adversely affected by previous

Fl

testimony. Counsel are imperative to ensure the protection of legal rights.
. . . t '
Counsel may be desirable for purposes of advancing various interests but that is

a wholly differént‘questipn and should be treated separately. This has been

partially .recognized by the Law Reform Commission when it recommended the reten-—

tion of a slightly:modified version of the current s.13,346

’
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As long as witnesses are compelled to attend and give evidence under

oath they should have an absqiute right to counsel to advise them and to make
legal representations during the course og their testimony. Lf a pergon's
righEs, whetheé,or nét he ig a iitness, are affecéed or are likely to be affec-
ted by the activities of the cqmmissio;\he should have the right te be represen-—

- v

ted by counsel before the commission and to examine and cross—-examine witnesses
e...‘" o

. .
e

when his rights are in play. The commissioners' decision as to whether or not

his rights are involved should be reviewable by the courts.

AlsB, a gitness should be entitled to be examined first by his own

coungel. There is something Ffaintly feudal about not only compelling a witness
to testify but also subjecting him to examination and cross-examination by
. P . . . A

commission counsel before he has ,an opportunity to present his evidence with the

e

" aid of his own counsel. When commissions are set up to investigate alleged mis-

:
»

. ) . : . '
conduct and the very persons whose conduct is being investigated are required to

testify it is spurious to say that ‘such persons are witnesses for the commis-

sion.. Depending on the way the testimony is brought out a ﬁerson's-reputation'

'

and his future could be ruined forever - particylarly in this age of instanfa-

~

neous, 'headline' type, elettronici news reporting. ' -
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PART VI GENFRAL CONCLUSIONS

Was Smith's assessment of commissions, quoted at the beginning of this .

i .o ot

paper, an‘acburgte reflection of the dangers inherent in Part T inquiries? The
, : .

intent of his words, if not the intemperate language, bears a striking similari-

ty to the measured comments of a very thoughtful provincial inqdiry‘commissioner

who said: ™~

The Commission of Inquiry is an institutioa with a
great potential for injustice. Our system of law
prides itself on its probection of the indivi-
dual. It requires the guilt of a person accused
‘of crime to be proven beyond a reasonable doubt.
It permits an individual to be silent in the face
of accusation. It erects an elaborate palisade ,of
evidentiary rules to guard the citadel of indivi-

~dual rights. The Public Inquiry, however, often
seems to be the negation of each of these protec-
tions. v ' )

, The justification given for the Public Inquiry is-.

that in rare and exceptional circumstances -the :
public pgood requires this process even though the

price exacted for it is the sacrifice of indivi-

dual rights. The .very -statement of the pr{ce
demongtrates how rarely the procedure should be

used, 347 S : ~

<

It ,is the thesis of this paper that the way to eliminate the dangers

of this game is not to reduce the schedule ‘of games being played, but ‘rather,
o . 5 . . ~

through changing the rules cof the game.

The earlier discussion in Part 11348 examined the social purposes
. .

of Part T commissions of inquiry. It was noted that therg has been.a shift in

.

the purposes-which such commissions are designed to serve, -
p B

It took nearly 30 years, for.example, for the first 51 Part I inqui-
ries to be held (see Annex B). From the subject matter titles it would appear

that 20 of them were set up to investigate the misconduct of individuals.

-



Since the beginning of 1965, on the other hand,- theréd have been 51 Part I inqui-
B Al N . f.

z

ries créated (see Annex C). Of those, 13 involved an examination of the conduct
B . .
13 . . L3 . ) . ’ : -
of individuals. Among those 13, only eight could be said to be directed at
alleged intenticnal misconduct: and only two of them were within the last ten

years, This data bears cutf the conclusions of the informed-commentators as

~ >

elaborated in Part II. The change in the social purpose of commissions of

+ -

inquiry is obvious. The question is therefore: How should the system be

a

re-structured to reflect thisjfhanging'nature_of Part: T inquiries and also to

correct -the abuses, both potential and real, of the current system? _ It is

1

submitted that two fundamental changes must be effected.

First, it must be recognized that the role .of most modern-day

inquiries is to examine and make recommendations with“respect to broad social

.issues referred to them by the government. To be effective, such commissions

must have the support and the. cooperation of the constituency to which they must

turn in seeking assistance and advice. 1In such a situation coercive powers are

.

not only useless but could even prove to be counter-productive. Although those

inquiries are seeking after a truth, of sorts, it is not the kind of trath which

.

is best attained through machinery designed to’ doerce results. Tt is "truth"
- which is arrived at through dialogue, research, consultation, and in rare

circumstances perhaps evidence under oath,' in a cooperativg atmesphere ~ not

throﬁgh compelled testimony, and rigid, formal tules of procedure designed to

- g . . o ..
ensure adequate safepguards for those required to give evidence under coercion.

Nothing more is needed for the creation and effective operation of such

inquiries than 55.2,3 and 1l of the present Inquiries Act.

There will always be, however, rare instances where there will be a

need for inquiries .into cases of alleged blameworthy conduct and where the

U U S R S S
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normal machlnery of state, 'such as 1nvest1gat10ns by estahllshed 1nvestlgatory
J:
agenclea or 11t1gat10n before the courts, ‘will not be adequite “to meet the needs

-

of the ;?Ete. This w111 require the second of the two proposed changes. . ;Ej'
. - % v

¥

When such an event arrives, the government should submit to Parliament

a special Act_designed to set up the inquiry and to govern its proceedings. The
a
duties, powers and immunities of the part%plpants should be spelled out in the

Nu
Act as should the procedures which the commissioners must - follow to safeguard

the interests of all those involved. Ouestions such as thHe powér to compel-
testimony and the production of documents, of the manner in which allegations of

N :
wrongdoing are to be made known to those against whom such allegations are

-

directed, and of the rights of participants to counsel and the role to be played L

by’ those counsel, sb0u1d’all be dealt with in detail.

It will be argue& that such Acts of Pérliam@nt require valuable

‘ - L . . Y
parliamentary time which might not be available for this_purpose. A brief \
. . ’ , B o
glance at recent history points up the fallacy of this argument.— The endless
. . ’ . ! - 3
parliamentdry time consumed in the debates preceding and during the course of

recent Part I inquiries, such as the Dorion (Rivard), Wells (Spencer), Spéqce
{Munsinger) and McDonald (R.C.M.P.) Commissions, which were set up to deal with
alleged wrongd01ng, mlbht more constructively have been applled to debating the 'S

powers, duties aud/lmmunltles which ought to have been assigned to those

commissions. J

[y

A special Act Wwould gerve to focus the debate, not only in Parliament

‘but in the media and the‘pubiic. This is a time-honoured and good method of

. . -

ensuring, in the light of all the circumstances, that the proper balance is
struck between the needs of the state in conducting tWe investigation and the

protection of individual rights and interests.
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CHAPTER I-13
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An Act respecting public and departmental inquirics

SHORT TITLE

.

s. 1.

PARTI
PUBLIC INQUIRIES

2. The Governor in Council may, whencver he deems it

expedient, cause inquiry to be made into and concerning any

matter connecled with the good government of Canada or the

canduct of any part of the public business thereof. R.S., c. 154,
5. 2,

. 3. Where an inquiry as described in section 2 is not regu-
lated by any special law, the Governor in Council may, by a
commission in the case, appoint persons as commissioners by
whom the inquiry shall be conducted. R.S., c. 154, 5. 3.

4. The commissioners have.the power of summoning before

lhchm/any witnesses, and of requiring them to give evidence on-

oath, or on. solemn affirmation if they are persons entitled to

.affirm in civil matters, and orally or in writing, and to produce

such documents and things as the commissioners decm requisite
to the full investigation of thc matters into which they are

" appointed 10 examine. R.S,, ¢. 154; 5. 4.

5. The commissioners have the same power (o enforce the
attendance of witnesses and 16 compel them to give evidence as is
vested in any court of record in civil cases. RS, ¢. 154, 5. 5.

+

L This Act may be cited as the fnguiries Act. R.S., c. 154,

‘ ' .
Appendix

A

1
.
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. . PART I : ’ (-
DEPARTMENTAL INVESTIGATIONS
6. The minisier presiding over any departmont of the Public

Service may appoint at any lime, under the authority of the
Governor in Council, a commissioner or cemmissioners 1o jnvesti-

inside or outside service thereof, and the conduct of any person in
such service, so far as the same relates 1o his official dutjes. R.S.,

- ¢ 154,s5. 6.

.gate and report upon the state and management of the business,”
or any part of the business, of such department, cither in the- -

7. The commissioner or commissioners may, for the pur-

poses of the investigation, enter into and remain within any public
office or institution, and shali have access to-every part thereof,
and may examine all papers, documents, vouchers, records and
books of every kind belonging thereto, and may summon before
him or them any person and require him to give cvidence on oath,
orally or in writing, or on solemn alfirmation if he is entitled to
aflirm in civil matters; and any such commissioner may adminis-
ter such oath or affirmation. R.S., c. 154, 5. 7. ‘ :

8. (1) The Commissioner or commissianers may;. under
his or their hand or hands, issue a subpoena or other request or
summons, requiring 2nd commanding any person therein named

to appear at the time and place mentigned therein, and then apd’

there to tu:siil"yl to all matters within hi¥ knowledge relative 1o the
subject-matter of such investigation, and to bring with him and

~produce any document, book, or paper that he has in his posses-

sion or under his control relative to any such matter as aforesaid;
and any such person may be summoned from any part of Canada
by virtue of the subpoena, request or summons.

{(2) *Rcasonablc travelling cxpenses shall be paid 4to any
person so summoned at the time of $ervice of the subpocna,
request or summons. RS, ¢. 154, 5. 8. ' '

9. (1) If, by rcason of the distance at which any person,

whose cvidence. is desired, resides from the place where his.

attendance is required, or for any ather. cause, the commissioner
or commissioners deem it advisable, he or they may issuc a

named. empowering him to take such evidence and report It to .

him or them.

(2) Such officer or 'pcrsﬁn shall, before entering on any -

investigation, be sworn before a justice of the peace faithfully 1o
cxccule the duty entrusted to him by such commission, and, with
regard to such cvidence, has the same powcrs as the commissioner
or conunissioners would have had if such evidence had been taken
before him or them, and may, in like manner, under his hand
issuc a subpoena or other fequest or summons for the purpose of
compelling the attendance of any persen, or the production of any
docun(lcn!. book or paper. RS., c. 154,59,

o

"
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is liable, on summary conviction before any police or stipendiary
~magistrate, or judge of a superior or county court, having jurisdic®

10. (1) Every person who

(). being required to attend in the manner provided in this
Part, fails, without valid excuse, to attend accordingly,

(b) being commanded to produce any document, book or
paper;.in his possession or under his control, fails to produce
the same, .

. (¢) refuses-to be sworn or to affirm, as the case may be, or

1]
(d) rcluses lo answer any proper question pui to him by a
commissioner, or other person as aforesaid,

.

tion in the county or. district in which such person resides, or in
which the placc is sitbated at which he was so required to attend,
to a penalty not exceeding four hundred dollars.

(2) The judge of the superior or county court aforcsaid shall,
for the purposes of this Part, be a justice of the peace. RS,
c.. 154,s. 10,

PART i1l
GENERAL

11. (1) The commissioners, whether appointed under Part
I or under Part 11, if thercunto authorized by the commission
issucd in the case, may cngage the services of such accountants,
engincers, technical advisers, or other experts, clerks, rcporlers
and assistants as they deem necessary or advisable, and also thes”
services of counsel to aid and assist the commissioners in the
inquiry. :

{(2) The commissioners may authorize and depute any such
accountants, engineers, technical advisers, or other experts, or any |
other qualified persens, 10 nquirc nto any matter within\the

scope of the commission as may be directed by the commissionc

(3) - The persons so deputed, when authorized by order in

"council, have the same powers that the commissioners have to

1ake cvidence, issuc subpoenas, enforce the attendance of wit-
nesses, compel them lo give evidence, and otherwise conduct the

inqui??.

(4) The persons sa deputed shall report the evidence and -
their findings, il any, thereon to the commissioners. R.S., ¢, 154,
s. 11, -

}

12. The commissioners may allow any person whase con-
duct is being investigated under this Act, and shall- allow any
person against whom any charge is made in the .course of such
investigation, to be represented by counsel. R.S.;c. 154,5. 12

13. No report shall be made against any person until
reasonable notice has been given to him of the charge of miscon-
duct alleged against him.and he has been allowed full opportunity
1o be heard in person or by counsel, R.S., c. 154, 5. 13.

.

-y




PART IV .

INTERNATIONAL CQMMISSIONS AND TRIBUNALS

- Ny,

Authority to M. (1) The Governor in Council may, whenever e decms
confer powers it expedient, confer upon an international commission or tribunal
upan all or any of the powers conferred upon commissioners under

' \} Part L . ‘ - ‘ ’
Exercise of (2} The powers so conferred may be excrcised by such
powers in commission or tribunal in Canada, subject (o sich limit3tions and
Canada restrictions as the Governor in Council may impose, in respeet’ to

all matters that are within the jurisdiction of such commission or -

- . lribunal. R.S,, c. 154, 5. 14,

L4
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e 0. in C.
Date No.
1870
Nov 16 » 17
1873
Aug 14 . 1058
Dec 22 527
1875

. Jan 23 - 56
1876
July 22 720

Appendix B

FIRST 51
PART I- COMMISSIONS OF INOUIRY
Commissioner 'l

Subject Matter

Improvement of the water

-communications and the

development of trade with
the northeastern\United
States ‘ ‘

Resolution moved by the
Hon. Mr. Huntington in
Parliament on April 2, 1873
re C.P. Railway

Claims to rights of cutting
hay and common’'in Manitoba

Charges preferred against
Edward Meyer, Chief Landing
Waiter at Montreal - '

The Management'of‘the
Canadian Northern'
Railway Company

Larratﬁ

cr Chairman

Sir Hugh Allan

2

Charles Dewey Day

“Jbseph Dubuc and

John Farquhar Bain

John W. Cudlip

Wm Smith



0. in'c.
Date No',
1877 .
Nov 3 921
1880
May 22 933
1881
. 'Feb 25 320 -
1882
Jan 12 35"
1884
July 4 1458
1885
Oct 15 1917

" subject Matter

Charges against Captain
James Cooper, Agent of the

Department of Marine amd
~ Fisheries at Victoria, B.C..

Matters connected with the

*

Canadian Pacific Railway

Certain claims to lands in

Manitoba

Charges against Pullman
Palace Car Company for
violations of customs laws

ol
Chinese immigration into,
British Columbia -

Certain claims arising
out -of the outbreak and
rebellion in the North
West Territories

Commissioner
or Chairman

John Hamiltor® Gray

Geo. McKenzie Clark,
Samuel Keefer and
Edward_Miall—

Joseph Dubuc and-
James Andrews Miller

James Johnson

Joseph Adolphe
Chapleau and .
'John Bamilton Gray

LY

L]

Wm Hayes'Jackson



in C.

0.

Date ‘No.
1886

Feb 25 5
{

Mar 22 505
1891

Nov 14 2716
1892
“Mar 8 610
June 16 1705
Sept 23 2447
Dec 29 3250
1894

Aug 25 2468

' Magistrate, N.W.T." :

L]

Sﬁbjéct Matter

‘Claims for compensation
" for loss or damage arising
‘out of the half-breed and
Ifndian insurrection in the
North West Territories

"Charges preferred against

Jeremiah Travis, Stipendiary

The present condition of
Civil Service at Ottawa

" The liquor traffic in Canada

Certain charges made against
the Hon. Sir A.P. Caron,
K.C.M.G.

Nets used, spawning periods

" and other matters re lake

fisheries of Ontario

Contractors' claims re
construction of Oxford -
vNew Glasgow Railway and
the Cape Breton Railway

K

>

Excessive freight rates
for the expeort of cattle

Commissioner
or Chairman

‘_Joseph Alphonse Ouimet

N

Thomas Wardlaw .
Taylor '

«

George Hague

»8ir Joseph Hickson

Adolphe Basile
Routhier and
Melbourne McTaggart -
Tait

Samuel Wilmot

‘Geo. Wheeler Burbidge

Wm Loftus Magee .



0.
Date

1894 (cont)

bec 28

1895

Sept 30

Oct 29

1896

Teb 18

JApr 22

Oct 24

Nov 13

Nov 25

in C.

No.

3748

2585

3138

586

1346

3655

3809

4009

Subjéct Matter

The pilotage business of the
port of St. John (N.B.)

[y

Alleged violations of "The
Fisheries Act"” by James and
Wm Noble

Whether the sweating system
is practised in industrial
centres of the Dominion

Repairs to Dominion steamer
“Quadra" after running
aground (B.C.)

Claims by Dudley Perley
and Thomas Williston on
the right cof property in
salmon stand, Bay du vin

Charges re the resignation
of Wm Sykes, Postmaster,
Cobourg, Ont., and the
appointment of C. Guillet

-

Reasons for election in.. .
Algoma riding being held
other than on day of
General Election

Action of G. Guillet, M.P.
re resignation of

C.E. Ewing, Collector of
Customs, Cobourg, Ont.

Commissioner
or Chairman

W.H. Smith

" Frederick Wm Johnstoﬁ

Alexander Whyte Wright

John Devereux and,
Richard Collister

David George Snfith
Charles Seagar
John Crerar

Charles Seagar

:



- Date

1897

Feb 3

Feb 9

Mar 2

July 17

July 21.

Aug 10

' Nov 19

1898

Jan 15

0. in C.

No.

52

242

490

2124

2252

2393

3180

Subject Matter

AR

Sale of certain lots in the
Town of Banff prior to the
passing of the' Rocky ‘
Mountain Park Act

. Charges preferred against

certain officers and
guards. at Stony Mountain
Penitentiary

Losses incurred by
inhabitants of Quebec
city from landslide of

Sept. 1889

Charges of intemperance
against Sheriff Owen E.
Hughes, Saskatchewan

Charges preferred against
Sheriff James H.. Benson
and others, Regina

.Grievances of certain

settlers residing with
Esquimalt and Nanaimo

Railway Company's land
belt '

Charges of conspiracy to
defraud the Revenue by

' - James Devlin, Engineer o&f

55

Kingston Penitentiary

Charges of ‘unjust treatment
of persons engaged in
construction of Crow's Nest
Pass Railway

Commissioner
or Chairman

Edwin Frederick
Stephenson

Frede;ick Coate Wade

/

- William Cook

Thomas Horace McGuire -

Thos, Cooke Johnstone

Thos. Gainsford
Rothwell

-

Charles Murphy

Ccalixte Aime Dugas

i
)
1
4
1



" | pate’

- 0.

1898 (cont)

July 1

-

Qct 7

Oct 7

Nov 17

1900

Mar 2

June 4

June 19

in C.

No.

1742

2371

1743

2181

2407

509

1446

1423

Subject'Matter

. Grievances of the workmen
on Crow's Nest Pass Railway

and death of two employees

Charges preferred against
government officials in
the Yukon Territory

Claims for patents to land
in the Yukon Territory

The shipment and
transportation of ‘grain
{see also 1975} )

Unrest and discontent
among miners and mine-
owners in B.C.

Claims to land in the
Yukon Territory

Election frauds prioer to

»and subsequent to the

General Election of 1896

Claims to bounty for
services rendered as
scouts or otherwise re
suppression cof North-West

Rebellion, 1885, by persons

in Saskatchewan -

L

Commissioner

' or Chairman

Roger Conger Clute-

William Ogilvie

Alexander McLeod
and Raoul Rinfret

Edmund John Senkler
(later) Albert E.

Richards

: S
Roger Conger Clute

Raoul Rinfret

Sir John Alex Boyd

Narcisse Omer CbHté.

and Samuel McLecd



-

~July

Date

1980

July 19

dune 19

26

"Sept '3

Sept 21

1901

Jan 2

Apr- 19

May 29

0.

gm

in Cf'

No.

(cont}-

i423

1527

1853

2108

2187

2809

821

1011

LS

‘Subject Matter'

' Claims to bounty for

services rendered as scouts
or otherwise re suppression
of North-West Rebellion,
1885, by persons in
Assiniboia and Alberta

The management and sales
of lands in townsites of
Regina, Moose Jaw,
Qu'Appelle and Verdin

The abstraction of money

.from a letter posted by

Rev. J.M. Whitelaw

Alleged. fraudulent prac-
tices and irregularities
public auction of school

re

. lands in Manitcba

Chinese and Japanese -
. immigration ipto B.C.

Charges made against grain
inspection at Montreal

The circumstances attending
the death of Dieudonne

St. Michael in shipyard at
Sorel

Detention of the S.S.
“yukoner" at Dawson, B.C.,
1898

~or Chairman

Commissioner

James Andrew Joseph

,McKenna and James
Walker

A

James Allen.Smart
and Edwin Frederick
Stephenson

William White

»

James Pierre
Prendergast.

‘Roger Conger Clute

David Horn

 Wilfred Mercier and

Geo Wheelcock Burbridge

Solon Wm McMichael

“



MOST RECENT 51

APPENDIX C

o

. PART I COMMISSIONS OF INQUIRY

0. in C. ' : s

Date . __No. Subject Matter
1965
Mar 2 . 372 Charges of irregularities
in federal election of 1963
made by Vancouver Province
July 9 ' 1269 Mérke£ing problems of the
' freshwater fish industry
July 23 1350 Pay for Civil Servants in
. Group "Dll . .
Sept 1 1590 Work rules, etc. of non-
supervisory staff of Post
Office .
1966 ;
Jan 19 128 Dealings of Mr. Justice Leo
' ‘ E " A. Landreville with )
-Northern Ontario Natural Gas .
Ltd.
Mar 7. 395  The case invblving'Geo.
Victor Spencer
Mar 14 - 482 The case involving’Gerda
Munsinger C
May 26 978 _ Farm Machinery
Nov 16 2148 Security - .

{

Commissioner

. or Chairman

Nathaniel T. Nemetz

Gec. H. Melvor
Jacob C. Anderson

André Montpetit

Ivan C. Rand

Dalton C. Wells
wishart F. Spence

Clarence I,. Barber

Maxwell W. Mackenzie

/o



1969

May 29

June 19

bec 19

1970

Mar 12

Mar 17

312

1327

1112

1249

2405

448

492

2077

1239

3026

Status oﬁ Women

Justice in Hay River area,
N.W.T.

Non-medical use of drugs

Prices and Incomes
(see also 1934, 1948, 1957)

Indian Claims

Grounding of tanker "Arrow"
in Chedabucto Bay, N.S.

Montreal Mail Transport

Foreign Claims
(see also 1981)

Food Prices Review Board
: 3

Airport Inquiry'(Opﬁério)

_Gordon L.S. Hart

Mrs. John Bird

W.G. Morrow

-Gérald LeDain

John H. Young

Lloyd I.'Barbé:_,,fff;

1

C

H. carl Goldenberg

" Thane A. Campbell

Mrs. Beryl A. Plumptre

Hugh F. Gibson

.



1974

Apr 25

May, 22

- 1975

Jan

Apr

Apr

Apr

Apr

Oct

Nov

6

18

18

22

25
14

20

Nowv 22

963

1177

872

873

879

963

2429

2726 .

1588

2884

Parliamentary Accommodation”

" Steel Profits

. ~
- ~—

Mafketing of Beef.  and Veal

Rail needs iﬁ,Manitoba;
Saskatchewan and- Alberta

Cost and revenue data re
rail movement of graln
(see alsoc 1899)

Corporate Concentration

Financial controls of Air
Canada

Interlm Anti- Inflatlon
Board

Crash of Lockheed aircraft
near Rea Point, N.W.T.

Bilingual Air Traffic
Services in. Quebec

Royal-Commiséion on
Financial Management and
Accountability

-Carl M.

Douglas |C. Abbott

Willard %. Estey

Maxwell W. Mackenzie

»

Emmett Hsll

Snavely

Robert B. Bryce

Willard z. Estéy

\

Jean-Luc Pepin

. W‘m,Alfx Stevenson

'y

W.R. Sinclair
Julien Chouinard and
D.V. Heald .

Allen Thomas Lambert



1977

Mar. 17

Mar 24

) July 5\

July 6

July 28

1978

June 20

Dec 4

703

816
1910

1911

2149

1996

. 1586

3288

. A

-

Elder Indians' Testimony

N

Transportatlon Serv1ces ln,
Newfoundland * '° .

Canadian Unity

Activities of R.C.M.P. '

Marine (0il) Terminal - at
Kitimat, B.C.
| ~

Spectal Adviser on. the
Canadian Automotive
Industry

<

Changes in prices, profits,
. compensation ‘and costs
(inflation)

e

Certain allegations
concerning commercial .
practices of the Canadian
Dairy Commission

Railway safety as it
relates to the handling of
dangerous goods
(Mississauga derailment)

< -

L4

/ Lloyd I._ﬁarber

Arthur Sullivan

Jean-Luc Pepin
John Pf—ﬁﬁﬁgrts .

LY

.David C. McDenald

"Andrew R. Thompson

§. Simon Reisman

Harold A. Renouf

Hugh F. Gibson

N
Samuel G.M. Grange

.

|
i




1980

Aug.l

Aug 27

Sept 3

1981

Jan 127

Maj)28

1982

Mar 17

Nov 5
»

1983

June 24

2137

2336

2343

60

1447

gle

3438

1924

Monitoring of matters

concerning the-petroleum

and gas industry in Canada

The conditions of the
foreign service of Canada
) AT
The present conditidns in
the newspaper industry in
Canada; the takeovers and
concentpations of ownership

The fisheries of the
Pacific coast of Canada;
conditions, management and
utilization
' r

"Foreign Claims {re-—

established)
(see also 1970)

"Ocean Ranger" Marine
Disaster

raE ) 3
Longd=term economic
prospects for Canada

Equality in” employment,
particularly by Crown
corporations

Haro;d A. Rehoﬁf,w.

.. Pamela A. McDougall

Thomas W. Kent

te; Pearse

]

ThosL-D. MacDonald

SR A

T. Alex Hickman .

Deonald S. Mécddnald

Rosalie S. Abella



'y
,

1984 -

Apr 17 =

May 10

May 31

June 22

1298 .

‘1585

1844

2242

TN

Commission of Inquiry
on the Pharmaciutical

. Industry - | g

The Canadian Sentencing
Commission - Examination
of sentencing in the
Courts

Marketing of Potatoes
in Eastern Canada

L .

Examination of Seals
and the sealing
industry in Canada

Harry Eastman

W.R. Sinclair

. Frances G. Carten

AlQFrt Madouf





