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TNTRODUCTION

Throughout the history of Canada and othér wester::
the mentally ill have been viewed as uncontrollable
. ¥

societies,
////ﬁ‘;;;\E;;Eg;Bﬁé. It was not until the mid nineteenth century that

a distinction was made between the "mad" and the "bad" when.
cogsidering the treatment of those persons perceived to be a

. threat to the social order (Griffiths, Klein and Verdun-—Jones,
1930). Even today, if is still difficult for our society to make ..
such distinctions. ' Because thei: behaviour is perceived tolbe
bizarre and unpredicfable, the mentally ill are frequently

. regard?d as dangerous and consequently they are éegregated from
the community. The term "c¢riminally insane" exemplifies the dual
prejudice that exists against these individuals: they are
perceived to be a threat not only because their behavioyr is
regarded as unpredictable and often uncontréllable, but also
because they have committed, 6r have been charged with
committing, a crime. It is this notion of criminality combined .
with mental illness that has hindered progress in the treatment
of the mentally ill offender in Canada.

The Lieutenant Governor’s Warrant System (L.G.W. System) is

only 6ne of the ways in which mentally ill offenders and other

i , 5
insane persons who come into contact with criminal justice system

P
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are dealt with in tanada. It is applied to those persons found
not guilty by reason of insanity, not .fit to stand trial, and .to
"some®mentally disordered i;mates. The principleé upon which this
dystem was based have not changed since iqﬁ\inception in 1851.

It is charactgfized by indeterminﬂte sentgpces, the virtually
absolute discretion given to the Lieutenané Governor, and what
many believe is a denial of basic civil rights in the ways in
which the wérrant is administered. Originally, insane convicts”l
were considered the most dangerous class of offenders becausé of
their criminél behaviour and mental illness. As evidenced by the
court cases relating to the L.G.W. in the early 1900’5; Epe
connotation of dangef was negt applied to those found not guilty
by reason of insanity. They were guilty of committing an
indictable offeéce Eut were acquitted becaﬁse they were.insane at.
the time of its commission. This concern has also been applied
to those found not fit to stand trial. The consistent inclusion
of sections relating to such persons within the legislétion
governing the L.G.W., legislation dealing with "dangerous
"lunatics™, illustrates this point. ‘ |

In June of 1986, the Honorabie John Crosbie, then Minister
of Justice, anﬁounced extensive changes to the laws concegning

mentally disordered offenders that would have effectively

aborished the L.G.W. System,f»HoweVer, no change was madée. Since
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this was not the first attempt at reform and certainly not the :
first to be abandoned, the question arises as to how such a |
system has withstood calls for reform fér so long.

A great deal of res;arch has been conduéted_in the aréa of
mental hehlth and the law. The research peftéining to the L.G.W.
System has been concentrated in three major areas:

(1)guantitative studies investigating the characteristics of
L.G.W.patients énd evaluating their potential dangerousness,
(2) research exploring the issues surrounding the System and
effecting legal reform and (3) research into the history of the
treatment of the "criminally insane". 1In the first area,
qualitative and quantitapive studies havé been conducted over the
past twenty years. To aid further research, the federal
government is in the process of establishing a national data base//
of L.G.W. patients (Phillips, 1987). With regard to legal ’
issues, the second area, there have béen countless calls for
reform to the L.G.W. System. Several reports published by the
Law Reform Commission, the Mental Disorder Project of the
Department of Justice, the-Eanadian Association for the Mentally
Handicapped, The Advocaé? Re;ource Center for the Handicapped,
.and many others have evaluated the pre%épt system and found it
outdated and in direct conflict with the Canadian Charter of

—=
Rights and Freedoms. It is in the third area of study that
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publisheé information on the L.G.W. System is 1ac§%ﬁ . In ofder
to better comprehend the continuea existence of this system, it
is helpful to delve into its past.

Many have explored the history oféthe treatment of the
insane in Canada. This has mostly centred on the history of
.asylum or the treatment of the insane in general to the exclusign
lof the system dealing ﬁith mentally iil offenders aﬁd other
insane persons charged with criminal offenses. Much of the
‘research published in this area only describes frégments of the
histéry of the L:G.w. Systeﬁ. Even when these pieces of the
history of the L.G.W. are combined, majbr gaps are evident. n,
Burgess (1&98) provides a detailed discussion of the history of -
Canadian institutions for the insane but is lacking in the area
.of the L.G.W. System. Hurd (1917) presents an indepth look at
the institutional care of the insane in Canada and the Uni;ed
States and in doing 56 is not able to provide any detailed
information éoncerning the L.G.W. System in Canada. 1In his
discussion-of social welfare in Ontario during the eighteenth
century, Splane (1965) devotes a paragraph to the Asylum for
convicts, and a few lines here and there pfovide somé insight
into the development of the L.G.W. Although Verdun-Jones and
Smandych (1981) focus on the dévelopment of therapeutic

confinement for the criminally insane in Canada during the latter
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- half of the 1800’s and provide a.good discussion of the laws
-concerning the crihinally insane at that time, they -do not
examine the L.G.W. System in an; great detail. A Verdun Jones
(1979) examines the evolution of the defenses of\insanityTaﬁa
automatism in Canada and men?ibns the introduction ‘of and changes
to the law relating to L.G.W.;s. Despité.his detailed d&scussioﬁ
of the laws of the insanity defence, Verdun-Jones (1979) does not
elabo;ate on the cgpditions surrounding the development of
legislation pertaining to L.G.W.’s. Bellome (1972) and Beattie
(1977) e;amine the attitudes towards crime and punishmeﬁt in
eighteenth century Ontario, but ﬁrovide no insight into the
attitudes of Upper Canadians towards the criminally insane.

The shortage of pubiished material on the history of the
L.G.W. in Canada makes an investiéation into the development of
this system all the more important. Thus, the purpose of this
thesis is two-fold: (1) to“f0110w the aevelopment of the L.G.W;
System so as to better understand the system that is in use at
present, aq?’ (2) to use this information to_fill in some of the
gaps that e;ist in the study of the social control of the
criminally insane in Canada and to serve as a base for future
reseafcﬁ. This thesis will also make recommendations for
possible improvement of the L.G.W. System.

e,

This investigatioh has been based on the idiographic as
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opposed to the nomothetic method of historical research. In
accordance with the second purpose of this thesis, it aétempts to

uncover the historical facts concerning the growth of the L.G.W.

without applying a general theory of the histoery of the

development of mental hea¥th legislation.
Chapter I presents the methodology followed in my

investigation into the development of the L.G.W. System. It

" examines the basic tenets involved in historical research and. the

practical applications of these concepts, my theoretical
béckground, the validity and reliability problems that are
encountered in conductiﬁg suﬁh research and possible splutions to
these problems.

The second two chapters provide essential background
informdation to the reader. 1In Chapter II, I discuss the present
L.G.W. System: the relevant legislation, the ways in which it is
implemented and some of the general characteristics of L.G.W.
patients. Because of-the complexity of the issues surrounding
the L.G.W., in Chapter IfI I summarize these issues and the
concepts upon which they are based.

The fourth chapter presents the results of my investigation
into the ristory of the L.G.W System since 184£. It focuses on
the changes in the legislation governing the L.G.W System and

% .
changes in the operation of the System. It also. looks at the way
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in which L.G.W. patients have been viewed by the judiciary and
others who come into contact with them.

In Chapter five I sﬁmmarize the changes that have occurred
in the system and the possibie explanations for the chénge or
lack of change that has taken place. In addition to this,
considerations for -future research and recommendations for thé

improvement of the L.G.W.. System are provided.



CHAPTER T

METHODOLOGY AND THEORETICAL JTSSUES

This chapter examines the "methodology" and more generally,

the philosophy of research as well as the apﬁroach to theory used.

"in this thesis. The first section compares the basic tenets

"involved in the historical and hypothetico-deductive methods of

research, in order .to show why the former is more appropriate for
this study. The remaining part of this chépter concentrates on

the sources of data, my basic assumptions and theoretical 4

background and finally the problems that are encountered in this

type of research.
One of the most popular methods of research is the
hypothetico-deductive approach. This method makes a statement of

specific expectations (a hypothesis) derived from a predetermingd

theory, about the nature of a phenomenon, and attempts to prov
or disprove this statement (Babbie, 1979:111). While the

hypothetitio-deductive approach is probably the most commen in

‘'social science research, it does not suit the intent of this
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study. The purpose of this thesis is to pro;ide an explanation of
the development of the L.G.W. System, not to prove or disprove a
statement. 'The purpose and nature of material leads the
researcher away from the hypothetico-deductive method, towards -
the ‘historical method of research. "History is a narrative of
the actions of human beings in connection with the topic of
research, whether it be politics, law, religion, or mechanical
arts" (Vincent, 1969:159). The advantage of the historical
method is that if "one is‘interested in léarﬁing.how some
contemporary event or institution came into being, an historical
approach is indispénsible" (Bailey, 1978:325). It attempts to
discover the historical facts that can se used to construct the
evolution of a phenomenon. - ’
There are two basic models of explanation available to
social scientists emﬁioying the historical method of reséarch:
idiographic and nomothetic. The idiographic model attempts to
achieve ?Pé most complete underétanding possible of a phenomenon,
through the description of all relevant factors and
relationships. The nomothetic model, o. the ather hand, does
not inv&lve an exhaustive description of the factors that result
in the existence of a phenomenon. Its goal is to uncover géneral

patterns that can be related to an explanation of a larger

phenomenon (Babbie, 1979: 430-431). For example, specific



hisﬁorical facts and rélationships concerning the L.G.W. Systeh
in Canada would be selected to construct a general éescription of
the system. The information about its history would not be in
great detail, becausé\the main purpose is not to provide any new
knowledge concerning the development of the L.G.W. System,)but to
fuse its history as part of an explanation of a broader topic
(e.g. the growth of all legislation associated with the mentally
ill in Canada) according to é specific theory. It would be the
theory and not'the,development of the L.G.W. that would be the
real focus of the study. The idiogr;;hic model, however, would
focus on the history of the'L.G.W. and therefore attempt to
provide a more complete diséussion of the historical facts
available. The nomdthetic model is not apSropriate for this
thesis. This study does not attempt to explain the development
of a larger topic, Yy to explain the development of the L.G;W.
System in Canada. Thus, the idiographic historical model has

been adopted.

Method

There are references to a tradit%on of a sYstem similar to
the L.G.W. System, in England, dating back to 1270 (Greenland,
1982: 2). However, to go back this far would be beyond the scope

of this thesis. It aims to explain the growth of the L.G.W. in

e

L

-



4
Canada, not the comparable system in England. Therefore, I have

decided to commence the history with the Act of Union in 1841.

At this time, Upper and Lower Canada were joined to form one
g

colony. This would provide an illustration of the origins of the
- . "

L,,G.W. and would a}low me to follow its development aft%EJQanada
became a nation in 1867. A brief r%view of the legisldiion
dealing wti‘mentally ill offenders reveals however, that not
T many changesthavé been made since 1841. Thus, it seems more
appropriate to concentrate on the last thirty years when most of
the calls for reform and changes have taken place.

With respect to the development of the L.G.W; Sﬁsteﬁ itself,
this thesis wﬁ@%’center on changes in the relevant legislation
since 1841. _A dilemma occurs in choosing the type of legislation )

for consideration: provincial or federal. The L.G.W.System is a

federal system (under the Canadian Criminal Code). Yet the

provinces have also established their own statutes that deal with

4 . »
the L.G.W.” According to a 1972 court case (Lingly v Hickman,

1972), it was stated that whgre provincial legislation conflicts

with the Criminal Code, the Code prevails. However, in the
instance where the provincial statute discusses some aspect of
‘the L.G.W. not dealt with by the Code, the provincial statute law

is followed. For the most part, the historical discussion will

focus on the changes in the Criminal Code, however; the relevant

-
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rovincial sta%ufes that are not provided for in the Code will be
(Zxamined as well. |
Sources éf Data ’
A great deal of research in the field of law consisfs.of
explanati;n‘of the possible reasons for the ehactmeng of specific
legislation and of the process.through which it was achieved.

"legislative records" are the most obvious source of information.
. P , =

They include the statutes themselves (e.g. the Criminal Code, the
‘ o

provincial and pre-confederation statutes) and the records of
discussion and information upon which such discussions were
based. As Vincent (1969:48) notes:

Statutes themselves can provide some insight into ég;

‘reasons for the enactment of legislation. A statute is

- frequently preceded by a preamble giving reasons for

its enactment. Such a preamble has the air of fact but

is most often the ‘law maker’s excuses’ for such

enactments.
. Debate over the law is contained in the journals of the
House of Commdns, the Senate and the provincial legislatures.
Reports of the various Committees and Commissions élong with
other documents available, court cases, the literature in the
area of the L.G.W. System and any newspéper coverage provide some
additional information concerning the development of the L.G.W.
System in Canada. I have conducted personal interviews with

persons "in the field" in an effort to obtain the most up-to-date

! \
- X . :

P



information. I'haVe also sent a letter to the Lieutenant
Governor of each province,'asking him or her specific questions
concerning the present L.G.W. System, its higtory, and péssible )
factors thét.might have influenced its development (for greater
detafl, please refer to Appendix D).

Dete@miping when a relevant section of legislation was
changed can be done by referring to the statutes. At the end of

.

everf section, the date the secfion was changed and its previous
section number are listed. The context of these changes was
sought in the discussions of the federal and prof;ﬁgzal debates
using the date provided py the statute as a point of reference
and wo;king.backwards. The debates supply information concerning
the context of the amendment and the specific dates of
discussion. However, they generally do hot contain a detailed
discussion of the issues. Major newspapers (listed in the
Canadian Newspaper Index) were consulted to complement this
information. In cases where the newspaper index did not go far
enough back, the debates of discussioqs in the legislature were
used as a reference point. Peftinent'court cases were selected
to show the way in which the law has been interpreted over the
years, as well as the way in which the L;G.W. System has

;operated. Finally, relevant information was sought in government

documents and other literature on the L.G.W.

—
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Agégmﬁtions and Theoretical Background

There arg‘a number of assumptions that exist within the
idiographic model.‘ Similar to the nomothetic.approach, it
assumes a deterministic image of behaviour. Beha&iour ish
rcdnsidered to be affected by external factors over which we have
ne control. The same can be said of_thé existence of phenomena
in society. Therefore, research wouid concentrate on the sﬁudy

of these external factors and their relationship to a phenomendh.

Another assumption that the idiographic appx®ocach makes is that

the retrospective interpretation~f past events can be -used to
develﬁp the most complete understanding possible'of a specific
topic. As in the hypothetico-deductive and nomothetic modélé, it
cgnta}ns a theory of the developmertt of phenomena in society.
Unlike these other methods, the theory is not stated. It is
implied.

{?\T” Since the idiographic approach attempts to explain a
phenoménon iﬁ the‘most complete manner poss}ble, a predetermihed

&
theory is not used because it may limit the number of relevant
¥

factors considered in the study. Nonetheless, it is impossible
for a researcher to be totally objective. A "system of values,
usually implicit rather than explicit, always dictates the

historian’s selection ¢f materials" (Shafer, 1974:39). Everyone
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has his or her own private theory for the existence of soecial
- phencmena, though s/he may not be aware of it. It is for this
reason that such theories are difficult to express. However, it
is essefitial that reader have an undersﬁanding of the assumptions
that I haﬁe made in conducting this study (e.g. assumptions about
the nature’ of nature of society and the legislative process).
These assumptions will have an effect én the interpretation of
thé significaﬁ;e of historical facts with respect to the
development of the L.G.W. System. Shafer (1974) provides'éood

~advice to those wishing to conduct historical research:

There are three overriding.vrequirements in the study
of...institutions and 4ndy idual;:

(1) TRat they can be conteived as 1nteract1ng, but with

- the power of the individual being inhibited by the
organized and established strength of the 1deas and
interests of men grouped 1n institutions,

(2) That it be clear that the historian cannot
understand an historical fact except in the context of
its own culture and time period, and,

» (3) That it be clear that historians are products of
their own times and cultures.

(Sha%er, 1974:37)
I would go further with the assumption concerning the nature
-of thefrelationship between individuals and institutions when
discussing the development of legislation. My major assumption

is that institutions, and other social phenomena, develop through

a series of changes into their present existence and by studying



the past of a specific phenomenon, one can learn a great deal
about its nature at the present- time. It is my view thét our
society i;wgésed on conflict of power: individuals and groups of
individuals with different degreés of power all striving to
achieve their own goals. When these goals élash, preséure is
exerted in an effort to ensure that each group’s own goal.
dominates. Our legislative process is no different. There.are
different lobby groups that are consténtly trying to sway'
legislation th tﬁeif_Edvantage and there are factors- that
determine the amount of pressure that can be applied and the
effectiveness of that pressure (Spector and Kitsuse, 1977). ﬂAll
things being equal, groups that have a larger membership, greafer

constituency, more money and greater discipline -and organization

will be more effective in pressing their claims than groups that

el
\

ck these characteristics. The success or failure of cégggcfive
action is often explained by referring to the group’s power as |
measured by these chéracteristics (Spector and Kitsuse, 1977).
Notwithstanding these fundamental- features, I am not in total
agreement with Speétor and Kitsuse’s (1977) expansion into a
"natural history model" of social problems. Similar to other
natural history models, they have not adequately depicted the
| complexity of the interaction between the various interest

groups: how they respond to government action (or inaction) and

L3
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claims or actions by othefwafoups. This typology also seeﬁ;_to
ignore the fact that governments may have interests and agendas
of their own. What is more, it does not recognize the importance
of public opinion and cultural steréotypes (particularly as they
are presented by the mass media) on the public’s perception of
the "dangerousneés" pf the.mentally ill (Scheff, 1966).
Sensationalization 6f incidents involving the mentally jill oft?n
generate a high level of fear, irrational prejudices, and in many
instances,.an*inappropxiate reaction by the community. Responses
to such reporting have a definite effect on the care of the
mentally ill offenders already part of the L.G.W. System. The
community reaction challehges the credibility  of the psychiatrist
as an expert, which in turn préducbs an increase in éalls for
more punitive and restrictive treatment ngmentally ill
offenders. = (Phillips et al, 1985:375). Thes2 factdrs,
considered, it is my belief that the process through which social
policy'is/created and ﬁéintgined is complex, involving the
interacgion of interest groups (including those withiﬁ the
government) often influenced by media coverage, traditional

wF
myths, and the fear of the unknown.
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validity and Other Problems

The first problem that arises in any historical reéearch)is
that of re;roéﬁective interpretation. 1In looking bac% into the
history o£ a phenomenon, it is difficult not to kring the valPes
of the preseht into the past. These values and definitions ﬁay
notlapply and therefore, may have a negative effect on. the
interpretation of the relationships and associations injolved
with the éevelopﬁént of the L.G.W. Systemn. Névertheless:\it
would seem that this should not affect the reporting of
historical facts (i.e. the date'when =z section of the Criminal
'gégg was amended) -relating to the crowth of the L.G.W. System.
The difficulty of avoid;ng this consequence of retrospective
interpfetation cannot be avoided in historiéal research means
that the associations and relationships infg;red are, at best,
probable in that they can only indicate that certain events were
more or less likely to be related to particular factors.

Another problem that arises is that information on the
history of the i{..G.W. is incomplete. When conducting historical
—;esearch, one. tends to find that the quality of information tends
to be poorer the further back one searchés. Accurate records
were not always kept because the administrators were not

concerned with possible future research. This casts a shadow of

doubt on the internal validity of the study because the

o
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ffeferences may be based on incomplete information. Like the

problen of retrospectlve 1nterpretat10n this problem exists in

'all hlstorlcal research and cannot be avalded This is not

enough to justlfy abandoning research into the history of the
L.G.W. System. If it were, no historical research would be
conducted. ‘Supplying an understanding of the history of the
L.G.W. will be of more use than no information at all. Thus,
this thesis, in accordance with the idiogr&phic model, attempts
to provide as complete description of the development of. the
i.G.W., as the available information permits. ‘
ﬁecause this thesis relies on a great deal of government

documents and speeches, the validity of inferences drawn is

placed in question.

s
...even the most casual &onversations aré made up of
all kinds of statements, some probably true, some
probably false, some probably accurate,'some probably
inaccurate, some plausible and some implausible...
(Shafer, 1974:40)
It is up to the researcher to judge every statement on varying
degrees of probability. The decision must be through a

comparison with other evidence (historical facts).

- Theoretically, one should be able to determine the reasons for a

specific change in the law through the debates. However, this
only determines the plausibility of the statement and not whether

it is true. The debates omit major influencing factors that
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exist in any legislature. Party principles, desires of
constituents,'and the personal iﬁterest of the Member are not
always evident in the transcript. The debates, at most,
illuminate the pfominent issues for and against the enactment of
a certain bill (Vincent, 1969:147). "At best, single statements

- may be évaluated as no more than probably true and accurate..."
{Shafer, 1974:42).

' A further problem encountered, is the fact that the
assumption§ made concerﬁing the nature of policy makin? méy not
hold to be true in the late 1800’s or earlier. Cénada was a
newborn nation and the elaborate and complex system that exiéts
today had not yet evolved.\ There were not many groups,'iflany,
that attempted to lobby on the behalf of the mentally illﬁ
offender. This does not mean that conflic£ between different
groups over changes to the L.G.W. System did not exist, only that .

Ait is more difficult to uncover.

Finally, there is the difficulty that exists with respect to
the egternal validity of this study. Because the research ‘
focuses only on the legislative and administrative structure
pertaining to the L.G.W., generalizations about tﬁe development
of all legislative and correlative structures dealing with the

criminally insane cannot be made. Since the purpose of this

thesis is to make inferences relating solely to the L.G.W.
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System, the problem of external validity is not relevant in this
case. o |
. Usihg tﬁe historical research method has many drawbacks with
respect to the reliability of information, the validity of
inferences drawn, and the subjective c?louring by those who
record "historical facts". Despite these drawbacks, the need for
published information on the development of the L.G.W. System in
Canada outweighs the broblems encountered.
We do not abandon politics because sfatesmen fall out,
or resort to witch doctors because medical doctors
dispute or repudiate science as its new findings cancel

some of the old...

(Shafer, 1974:37) - «
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CHAPTER TIT
THE PRESENT LIEUTENANT GOVERNOR’S WARRANT SYSTEM
Before .embarking upon a detailed investigation into the
history of any institution, it is helpful to have a general

understanding of how it operates, an analysis of key contemporary

'iséues, as.well as some information on the persons affected by

it. This chapter provides am introduction to the existing L.G.W.
System: how it operates, the various laws that regulate it, the
concepts upon which it is based and some of the general

.

characteristics of L.G.W. patients. It does not discuss the

- problems associated with this method of managing the mentally ill

or disordered persons that come into contact with the criminal
justice system. The major issues surrounding £he L.G.W. System
are examined in the following chapter.

This chapter has been divided into three parts: The first
section provides an overview of the systeﬂ, the legislation
involved :n its operation and how the System is applied to young

offenders. The second'part presents the various provincial

approaches to the L.G.W. System and the legislation that has been
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‘enacted dealing with the L.G.W. The final section discusses the
general characteristics of L.G.W. patients.

Part A: Overview of the L,.G.W. System

The Lieutenant Governor’s Warrant System is essenfially a
mechanism through which "insane criminals" are held in custody
and later released. An L.G.W. is an authorization for such
persons to be discharged or held ih custodyvy *until the pleasure
of the Lieutehant Governor is known". More specificallf, the
L.G.W. is administered only to those persons who are found not
fit to stand trial by reason of imdanity (N.F.S.T.), not guilty
by reason of insanity (N.G.R.I.), to be a mentally disordered
in?ate in a prison (M.D.I.), or brought up for discharge for want
of prosecution and found to be insane (W.P.I.).

The philosophy behind the concept of N.F.S.T. is that the
accuéed, encumbered by his mental state, is incapable of
instructing his counsel, understanding the trial proceedings or
appreciating the moral impliéations of the alleged offence.
Proceeding with a trial of such an individual would be tantamount
to tfial-in absentia (Parker, 1975:7). The accused person is
presumed innocent but his mental state may require him to be held
in custody under an L.G.W. in his and the public’s best interest.
The accused is returned to trial as soon as the Lieutenant

Governor believes that his mental health has improved to the
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extent that he appears to be able to understand the proceedings
and is able to instruct his counsel.

In the case of a person found N.G.R.I.; the triai of the.
individual has alréady been completed, however; becausé of his
mental condition, the person is acquitted. When a pefsoh is
found N.G.R.I. of an indictable offence, the court cannot
discharge the individual, but must order that he be kept in
strict custody until the pleasure of the Lieutenant Governor is
known. The person is held until it is deemed that he has
recovered and it is in the best interests of the individual and
the public that he be releaséd. “

For those persons found to be M.D.I.’s, the L.G.W. is used
as an order to transfer the provincial inmate ffom prison to a
provincial mental health facility. The warrant is used only wheg
the prison facilities are judged to be incapable of pr9viding the
treatment the inmate needs. When the Lieutenant Governor .is
satisfied that the inﬁgte has recovered, he may order that the
person be returned to prison. In the event that the inmate is
not. liable to further custody in prison, the Lieutenant Governor
may order that he be discharged so long as it is in the best
interest of the individual and not contrary to the interests of

the publi~z. The emphasis is on the public protection over

individual liberty. (Figure-1 provides an illustration of the

-
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Source: Michael S. Phillips, Mentally I11 Offenders: Implications
for the Administration of Psychiatric Hospitals, Toronto:METFORS/

Clarke Institute of Psychiatry (unpublished thesis), 1986, p.77
and the Canadian Criminal Code.
/



19

process through which a person becomes an L.G.W. patient).
Each warrant must take into account the needs of the
individual patient and the protection of the community..In almost

all cases, the individual is sent to a péychiatric hospital to

receive treatment. "It is essential to appreciate that .the.
patient is being hospitalized and not penalized." (Haines,
1984:4). These institutions, regardless of their level of

security, are operated by the provincial ministry of health.
Under a warrant, the Hospital Administrator has éomplete control
over the patient. He is charged with the safe kéeping‘anduthe
supervision of patients and given‘some discreézan in their
release into the community on a conditional basis. The
Lieutenant Governor makes his initial disposition without being
required to hold a hearing or follow any foémalized procedure
(Department of Justice, 1985:38). Because of the authority given:

the Lieutenant Governor with regard to release, the.L.G.W. has

ben described as an indefinite hospitalization (Williams and

P

-

Watevrs, 1975:56). .
ﬁowever, it does not suffice to say simply thi%“ﬁ%l L.G.W.
patients are held for an indefinite period. Warrants are oftéen
"loosenei" (either giving-the patient a conditional discharge or
mreducing the restrictions on liberty specified in the warrant)

)

for those patients who have shown some progress in their
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recoverf. Every loosened warrant contains what (Haines, 1984:14)
has called a "yoyo" provision. In the event that the patient
regresses, the Regional Administrator has the discretion to
return the patient to the psychiatric hospital for the criminally
insane. This provision serves to protect the patient and the
community from potential harm from such regression (Haines,
1984:14) . \

The Lieutenant Governor of a p;ovinée has the optioﬁ
avaiiable to him of appointing an Advisory Review Board (A.R.B.).
The A.RJB. is an independent board that evaluates L.G.W. patients
on a regular, basis and reports to the Lieutenant Governor in
Council (the provincial Cabihet). The Board’s recommendations
are p;esentéd to the Cabinet through thé provincial "health
minister". The Board does not direct the treatment of the
patignt. Its report is advisory only and qu be accepted or 1
modified by the Cabinet. The Cabinet then makes its
recommendation to the Lieutenant Goverﬁor who isgues the warrant
for continued detention or the release of a patient. However,
this process varies from province to province. These differences
will be discussed iﬁ greater detail later in this chapter. 'An
Advisory Review Board to the Lieptenant Governor has been created

in each provinde (Department of Justice, 1985:50; Phillips, 1986:

80). Every A.R.B. is coﬁpbsed of a chairman, two psychiatrists
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. . ’ * .
(not of the facility where the patient is being held), a lawyer
“and a layperson. A depiction of the present review process

instituted in most provinces is provided in Figure-2. The

purpose and the role of the A.R.B. were enunciated in the case of

Abel et al v Advisory Review Board, (1980):

The whole purpose of the establishment of an Advisory
Review Board was to create an independent body,
bringing to its task a considerable and varied
¢ expertise of its own...with the hope that no one be
kept indefinifely in a mental institution, half-
forgotten, and with his situation reviewed, except bv
the staff of the institution. It is inherent in the
*. concept and operation of such a Board that the
recommendation will virtually always be accepted.
(Abel et al v Advisory Review Board, 1980:153) .

Similar to ‘the Lieutenant Governor, “few guidelines are laid _
down Qith respect fo the operation of the Reviéw Board. Thé'
A.R.B. is not required to hold hearings but in most cases it.
does. The review is not intended to be a trial or an adversarial
proceeding. The A.R.B. has no counsel and there are no pleas
made by the patient. The review commences with notificationyof
the psychiatric facility, the patient and his lawyer. The \YD
administrator  of the facility prepares a report that contains the
following points: (1) identification of the patient, his offence
and diagnosis, (2). details of his offence, personal history of
the patient (which includes previous hospitalizations, and the
patient’s medical and criminal records),'(B) the course of the

o~
patient’s recovery since his admission to the hospital and (4)



terms of the warrant.
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recommendations of th Hoépital Administrator as to the future

. also has access to Orders,

reports and psychiatri that have existed in the Board’s

file §i§cg\§g9/iﬁgggfion of the

patient has access to similar information but the Chairman of the

arrant. The counsel for tne

Board has the discretion as to what details will be disclosed to

the patient himself. The Chairman makes the decision to withhold
information from the patient on the grounds that it is not in the

best interest of the patient or that it might put a third party

at risk (Haines, 1984:8-9).
. \
The Relevant legislation
The Lieutenant Governor of a prdvince represents not only
the Crown but also the federal government. He is appoihted and

paid by the federal government under section 9 of the British

North America Act (B.N.A. Act). As a representative of the

Crown, the Lieutenant has the obligation to:

...0pen, prorogue, and dissolve the legislature, assent
to (or withhold assent from) provincial legislation,
approve orders-in-council, consent in advice to money
bills and exercise the formal prercgative...to
complement provincial legislative authority.

(Saywell, 1976:298)

Some of the other powers of the Lieutenant Governor are
provided for in sections 55 to 62 and section 90 of the B.N.A.

Act. Section 55 read in connectidén with section 90 gives the _
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Lieutenant Governor the power to withhold asseq$ to or to reserve
bills of the provincial %egiSlature. The authority of Lieutenant
.Governor may be superceded by the Governor Géneral. The framers
of the B.N.A. Act wished to ensure that tﬁe legislative
enactments of the pfovinbes would remain subject to the
supefintendence of the federal government (Hartéy, 19575. This
power to overrule the Lieutenant Governor does not ﬁeem to be
available with respect to an L.G.W.

The powers of the Lieﬁtenant Governor have decreased over
the years, and his role is now more symbolic than instrumental
(Harvey, 1987}. It is in the L.G.W. System that the Lieutenant
Governor still exerciées a great deal of authority. - .

The Lieutenant Governor’s Warrant System is interesting in
that it bridges the jurlsdlctlons of the federal and prov1n01al
governments with respect to crlmlnal justice and mental health
These fields of legislative authority are defined under sections
91 (for the federal government) ﬁnd 92 (for the provincial
government) of-the B.N.A. Act}>

Section 91

27. The Criminal Law, except the Constitution of the

Courts of Criminal Jurisdiction, but including the

Procedure in Criminal Matters;

28. The Establishment, Malntenance and Management of .
Penitentiaries.
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Section 92

6. The Establishment, Maintenance and Management of
Public and Reformatory Prisons in and for the Province;

7. The Establishment, Maintenance and Management of
Hospitals. Asylums, Charities and Eleemosynary
Institutions in and for the Province other than Marine

Hospitals;

13.

Property and Civil Rights in the Province;

14. The Administration of Justice in the Province,
including the Constitution, Maintenance and

Organization of Provincial Courts, both of Civil and

Criminal Jurisdiction...: b

15.

The Imposition of Punishment by Fine, Penalty of

Imprisonment for Enforcing any Law of the Province made
in relation ot any Matter coming within any of: the
Class of Subjects enumerated in this Section.

The

warrants

Canadian

(B.N.A. Act, 1987:s. 91 and 92)
Lieutenant Governor is given the authority to write
for insane person under the Federal Statute, The

Criminal Code. By virtue of section 92 of the B.N.A.

“Act, the

warrant is administered by the provinces. The provinces

“have developed their own system of review:. It is not surprising

that some provinces have developed legislation concerning the

administration of the L.G.W. in addition to that which already

exist in

the Criminal Code. The development of such legislation

has created great deal of controversy concerning who has

jurisdiction over L.G.W. patients and the procedures that must be

followed when reviewing cases and making recommendations. For

example,

deoes a Review Board appointed under the Criminal Code

\‘-"_‘—-_—-
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have to follow the p%pcédures Set out in the Manitoba Health.Act?
Warrants of the.Lieutenant Governor are'adminiétered
relating to five sections of the Criﬁina; Code: section 542
through to section 546... Section 542 states that where an accused
person is charged with an indictable offence and is found
N.G.R.I., the court shall ofdér that he be kept in strict custody

in a place apd manner that the court decides "until the pleasure

-+

~ of the Lieutenant Governor is known'". fPere, the onus is on the

" accused to prove his insanity and only when the court is

satisfied that the accused comes within'the special conditions of
this section does he escape a finding of guilt.

Thoée found to be N.F.S.T. are dealt with under section
543{6) apd are ordered by the court to be kept in strict custody
"until the pleasure of the Lieutenant Governor of the province is
known". Section 544 deals with those persons who are declared
insane by court but are discharged for want of prosecution. 1In
this case, the Code directs that the person be handled in the
same way as.a_person-found N.F.5.T. so‘far as the section can be
applied. The loosening or tightening of warrants is provided for
in section 545(1) (a) and (b). This allows the Lieutenagt
Governor to discharge an accused conditionally or absolutely, "if

4n his opinion, it is in the best interest of the accused and not

contrary to the interests of the public™.
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Section 546 allows for the transfer of individuals from a
' provincial prison to a psychiatric facility. When a inmateﬁ
serving a sentence in an prison, is found to be mentally ill,
feeble-minded or mentally deficient by the Lieutenant Governo. of
that province, the inmate may be ordered to a place of safe
keeping by the Lieutenant Governor. However, if the psychiatric
facilities of the prison are deemed adequate, the inmate may
receive his treatment in the prison. Section 546(3) states that
where the Liéutenant Governor believes that the inmate has
recovered, he may order (a) that the person be returned to the
prison from which he was removed, if his sentence has not expired
or (b) the release of the irmate if the sentence has expired. if
the Lieutenant Governor is not satisfied that the patient
recovered, and is not liable to further detention in prison:
...he may order that person shall be subject to the
direction of the minister of health for the province,
or such other person as the Lieutenant Governor may
designate and the minister of health or other person
designated may make any order or direction in respect
of the custody and care of the patient he considers
proper.
. (Canadian Criminal Code, 1987:5.546(4))
In this section, a prison means any institution other than a
penitentiary and includes an industrial and reformatory school.
An inmate from a penitentiary (a federal institution) cannot be

transferred to a mental_-hospital under an L.G.W. In this

instance the federal authorities must transfer the inmate

-
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according to section 19 of the Penitentiary Act and negotiate a
federal-provincial transfer or a transfer to a provincial mental
health facility. "IN either case, the offender is not on L.G.W.
status. Instead, such cases are theoretically deemed to be
confined in a penitentiary." (Wormith, 1983:23).

The option of appointing an A.R.B. is given to the
Lieutenént Governor under section 547 of lhe Code. The
Lieutenant Governor is not bound to appoint a Board nor his bound
to follow its recommendations. Once a Board is designated, it '
must consist of not less than three and not more tﬁan five
members, at leastr two of which must be qualified psychiatrists
and one, a member of the Bar. The A.R.B. is bound by this
section to review the case of every L.G.W. patient no later than
six months after the warrant is issued. After this primary

review, the Board is required to review each case at least once a

year.

'Young Offenders and the L.G.W. Svstem
The legislation that determines how long young people who
come into conflict with the law are dealt with is the Young

Offenders Act (¥.0.A.). It is used in cases where a juvenile is

charged with an offence listed in a federal statute (i.e. the

Criminal Code, the Food and Drug Act, and the Narcotics Control
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Act) but does not apply to provincial or municipal laws. Also;
in %fder to be considered under the Y.O.A. a youth must'bé older
than twelve but less than eighteen years of age (Y. 0 A., 1987:
S.12). The Y.0.A. was designed to hold young people responsible
'fbr their actions but at ﬁhe same time recognize the fact that
they have special needs and should not always be held as
a;;ountable as adults (Phillips and Thompson, 1986).

There are essentially four sections in-the ¥.0.A. that could
lead ﬁo L.G.W. skatus for a juvenile: section 7(3), section 13,
sect%on 18, and section 20. Section 7(3) states that "no young
person who has been arrested shall be detained...in any part of a
place in which an adult who has been charged with or conviéted of
an offence against any law of Canada or a province is detained or'
held in custeody" (¥.0.A., 1987:s5.7(3)) unless the juvenile has
been found gquilty and a disposition has been made under'section
20. The premise is that the use of separate facilities for the
treatment and assessment of adolescents charged under the Y.0.A.
would be in accordénce.with the Act’s philosophy (Philiips and
Thompsoﬁ, 1986:20) . Nonetheless, juvenile offenders are held in
psychiatric institutions -with adult offenders. |

Section 13 offers the possibility of such treatment while at

the same time avoiding some of the procedural difficulties that

may bE.éncountered in being found N.G.R.I. or N.F.S.T. (Phillips
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and Thompson, 1986:22). It ié under this section that young
offenders may be found N.G.R.I. or N.F.S.T.  In either case the
section would be used in conjunction with the applicable sections

of the Code thaﬁ do not contradict the Y.0.A. provisions or are

not included in the ¥.0.A. (¥.0.A., 1987:s. 51). Figure-7

presents a depiction of the process through which a young person
bécome; an L.G.W. patienf. A youth court may, at any stége of
the proceedings, for the purposes of determining the sanity of an
accusedkfeither N.G.R.I. or N.F.S.T.), require that the youth be
examinediby a qualified person. The applicétion for such a
report may be made by the accused, the Crowﬂ or the Court as long
as there are "reasonable grounds" to believe that the juvenile
may be suffering from: a physical or mental illness or disorder,
5 psychologicél disorder, an emotional disturbance, a learning
disability, or mental retardation, and where the court believes

that a medical, psychological, or psychiatric report would be

helpful in making any decision pursuant to the Y.0.A. (¥.O0.A.,
1987:s.13(a) (e)). The court, under section 13(7), may direct
that the isdue of fitness to éfand trial be tested where it
appears that the young person is incapable of conducting his
defence on account of insanity. Section 13(8) states that the
trial of the fitness issue must be made in accordance with

section 543 of the Criminal Code. If the young person is found
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unfit to stand‘trial, he will be held under an L.G.W.

The éransfer to "ordinary court" for trial of the fitness
issue is provided for in section 16. Here, the "interests of
society" and ﬂ&he needs of‘the young person" are used as criteria
in deciding whether the case should be transferred to adult (:q)
court. In addition to these, other factors inciude:

(a) the seriousness of the alleged offence and the
circumstances in_which it was committed;

(c) the adequacy of the Act and the Criminal Code or

other Act of Parliament that would apply in respect of
the young person if an order were made under subsection

(1)

(d) the availability of the treatment or correctional
resources; X

(e) any representations made to the court by dr on the
behalf of the young person or by the Attorney General
or hi agent; and

(f) any other factors the court considers relevant.
(Y.0.A., 1987:s5.16(2))

‘Thus, a mentally ill juvenile charged with an offence may be sent
to an adult institution because the relevant Criminal cCode
sections are better suited to deal with the case, the facilities
available for treatment are better in an adult institution or
because of the recommendations of the report made under section
13(1) of the Y.0.A.

"Dispositions" are dealt with in section 20. Subsection

(1) (1) states that an adolescent may be detained for treatment

/
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subject to the appropriate considered by the court, in a hospital
or other available facility a report submitted under section 13
recommendé treatment. Section 22(1) states that no such order
can be made unless the court has obtained the consent of the
youth,'fhe parent or guardien and the hospital. However, section
22(2) allows the court to dispense with the consent of the parent
only if the parent is not available or it is believed by the
court that the parent is not taking an active part in the
proceedings. .Under the Y.0.A., no dispgsition of a young
offender is to exceed three years and f&r those transferred to
adult court, the punishment.cannot exceed the ma#imum for an
édult charged with the same offence (¥.O.A., 1987:s5.20(3), (4)
and (7)). .

No matter what‘routé a juveniie offender takes to L.G.W.
System, once an L.G.W. status is achieved, all the provisions of

the Criminal Code reléting to the loosening of warrants and

ey

reviews, would apply.

Part B: Provincial Approaches to the L.G.W.

Due to the lack of formal guidelines that govern the
operatior of the A.R.B., different provinces employ different
procedures. This section examines the review process of L.G.W. °

patients in most of the provinces. Manitoba, New Brunswick,
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Newfoundland and P.E.I. did not provide detailea discussion of
the oﬁération of the A.R.B. However, the review proceéses used
in these provinces will be discussed using the available
information. .(Various provincial systems of review are
illustrated in Figure-3 through Figure-6 in Appendix 3).

The Hoﬁourable Helen Hunley, Lieutenant Governor Alberté,
states that the LYG.W. System funqtions as a safety mechgﬁism to
‘ensure that proper procedures are followed and that patients are
not improperly detained. The System achieves this today me;ely
by way of its presencé, rather than by way of fﬁnctional
intervention (Hunley, 1987). : ~

In Alberta, a Provincial Mental “Health Advisory Council is
established and appointed by the Liéuténant Governor in Council
under section 5 of the Mental Health Act. The Coﬁncil reviews
all cases involving patients.held under an L.G.W. on an in-
‘patient basis, every six months. Patients on loosened warrants
are reviewed once a year., The Council also holds special
sittings for thbse patients whose status has changed since their
last review or where a need for a change in the terms of the
warrant has been expressed by the hospital administ¥ator. The
contact between the Lieutenant vaernor and the Advisory Council

is solely through the recommendations made to the Lieutenant

Goy¥ernor. In the rare circumstances in which clarification or
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further information is sought, the Lieutenant Governor seeks such
information from the Ministry of the Attorney General. Although
records are kept of the decisions made, they are not available to
the public -in order to ensure the optimum treatment of the
patient and to protect the overall interests of the patient and
board members. As a result, records of L.G.W. patients are
treated in the same manner as other health records (Hunley,
1987). The decision by the Lieutenant Governor to change a
warrant is based on the recommendation of the Board.

(Ilt is customary in the province for the Lieutenant

Governor to accept the recommendations of the Board of

Review. This is done after consideration of the

recommendation and the background of the case and is

not merely a ‘rubber stamp’ process.

(Hunley, 1987:correspondence, March 13).
British Columbia provides for the appointment of an

’ ~

aSsessmeqt committee under section 10 of the Mental Health Act.

The Lieutenant Governor in Council may, but is not bound to,
appoint such a committee. The assessment committee may
prospectively or retrospectively reduce or cancel charges for the
care, treatment and maintenance of a patient. Section 25 of the
Mentalfﬂealth Act states that where'a person is found to be
N.G.R.i. or N.F.5.T. and is ordered to be detained in a
provincial mental health facility, the person will receive the
appropriate psychiatric treatment authorized by the director of

-

the psychiairié institution. Section 34 07 the same Act

Al
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provides that patients detained in provincial mental health

ﬁ//;lltles under the Criminal Code are exempted from the leave

and release sectlons set out in the Mental Health Act. There is

no spec1flc discussion in the legislation of the release or
review of L.G.W. patients nor the transfer of mentally disordered
inmaées from prison to a mental hospital.l

The A.R.B. in British Columbia makes its recommendations to
the provincial Cabinet for an Order-in-Council, which is then
approved by the Lieutenant Governor. This is consisteﬁé'with the
constitutional requirements to act only on the advice of the. |
Cabinet.? The Board conducts its hearinés an inquisitorial

.

process.' The patient is interviewed by the Board and is entitled
to be represented by counsel; The patient is also entitled to
have family members, friends and other persons attend. The
various levels of release range from strict to safe custody, safe
custody to condit&qnal discharge level 1, from conditional
discharge level 1 to conditional discharge. All %f theee levels
are based on the patient’e"ebility to meet specific criteria
\?E%Q}armid, 1987). The A.R.B. operates on a medical model and
evaluates the patients according to the following criteria:

(1) Rehabilitation measures must be both in the best

interest of the patient and not contrary to the public
interest.
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(2) If must be clear that when a patient is finally

discharged, his mental illness is in full remission

(whether as a result of medication or otherwise) and he

is no longer considered to be a danger to the public.

(McDiarmid, 1987:correspondence, May 14)

In Nova Scotia, the Lieutenanﬁ Governor‘’s warrants are
considered té be personal acts of the Lieutenant Governor. If a
person is found to be N.G.R.I., the court orders that thé accused
be held in custody at Nova Scotia Hospital until the pleasure of
the Lieutenant Goverﬁor is krown. At that time, the Attorney
General’s Department prepares a report to the Lieutenant: Governor
and drafts a warrant for the patient. Both are then taken to the
Lieutenant Governor for approval. &After this, the cases are
reviewed by the A.R.B. in accordance wiéh section 547 of the
Code. Following the review, a report is sent to the Lieutenant
Governor advising tﬁat no action should be taken, that there is a
need for a change in the warrant or that the person should be
released from custody. A copy of this report is also sent to the
Attorney General’s Department. The Lieutenant Governor does not
take part in the deliberations but "acts on the recommendations

- of the Review Board" (Gale, 1987:correspondence, Februéry 20).
| Section 18(b) of the Mental Health Act of New Brunswick

.,

\\5¢ states that any person detained under the authority of an L.G.W.

L™

may be admitted to, detained in, and discharged from a

f psychiatric facility in accordance with the law as stated in the
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CriﬁingifCode.3 Section 30 states that there must be one 6r more
Réview Boards apéointed by the Lieutenant Governor-in-Counciil.

' Section 34 discussgs-the‘;eview of L.G.W. patients. Subsection.
(2) state provides that the Board'shallireview the case qﬁ any
i.G.W. patient upon the written request of the provincial
Minister of health. Subsection (3) states that the patient has
the right to be personélly presen% at the hearing} unless the

~

Board.decides it would be detrimental to his health, in which
case, the patient has the right to‘be represented by cou;sel. It
also provideslthat the Board may hold the hearing in camera for
tﬁe purpose of reqeiving oral testimony. Section 34(4) states
that the Chairman -of the Board must prepare a written report of
" the recommendations éo the Lieutenapt Governor~in—Council'unon
the combletion of the hearing.*4 —_
-The mandate of the Review Board in the province of Québec
is to examine the case of every .L.G.W. patient in the province.
-This_A.R.B. also views itself as perforﬁingwa kind of Ombudsman
functiﬁn for the mentally ill who come into contact with the
briminal Justice system (ferron, 1987b). The reviews are
periodical: six months after the initial warrant was issued and
thereafter once'a year. The date for each examination is set up

to four to eight weeks in advance, and the hospital is informed

"as soon as the date has been set. On the date set for the
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review, the hospital must ensure the,presence’of the treating

physician or of a replacement physician who knows th?¥2i§ient.
Thehhospital must ‘also provide a report written and signed by the

treating physician. This report must include the pertinent

information relating to the health of the patient, his progress,

the treétment program and recoﬁmendations. After each hearing,
the Board must prepare a report and present it to the Lieutenant
lGovernor.‘ This report must, in part, }nélude the results of t@e
yeview aﬁd fulfill the requirements set out in section 547 the

criminal Code. The Quebec A.R.B. uses different criteria for

evaluating different types of warran§§: for those found to be
N.F.S.T., the Board considers.the whether the persomhas -

sufficiently recovered to be able to étdhé;éfigii for those found
to be N.G.R.I., the Board must believe that the patient has
recovered andtit is in the best interest of the patieQ& aqd in
Jthe interest of the public that thé person be discharged
absolutely or conditionélly; and for those inmates declared to be
M.D.I.’s, the Board baseg its recommendations on whether the
inmate has recovered.® 'Thé seriousness of the offence with which
the person was charged, is also considered in every case. During
the review, the Board discusses the patient'sﬁfile and the report

made by putient’s physician. Although the Quebec A.R.B. prefers

to st;gk tc the schedule for reviews determined by the Code, it

e




\

40
doés accept ;equesfé'to make exceﬁtions. These requests must be
pfeqise and accompanied by an up-to-date medical report on the
patient.

According'to the-Hoﬁourable Moﬂique Perron (1987b), the role
of the Lieutenant Governor with respect to the L.G.W. System in
Quebec is largely symbolic: the Board’s recommendations are given

to the deputy Attorney General, and the warrant (with or without

‘changes).-is made up by the Board and the 'Lieutenant Governor

signs it with "no real questions asked".:

The Ontario Review Board'has‘established'its own procedufe
for revieﬁihg‘the cases of L.G.W. patients. The Honourable Edson
H;ihes has-desgfgg;d this process as the "conference method"
(Haines, 1981:10). Prior to'the'hearing, the Board psychiatristé
examine the patient and review his file. The report'of the
Hospital Administratpr is given to the Board for consideration
and'Ehen given to the pqtient or his counsel. Before the revigz
hearing commences, the Board mémbers have access to the to the
patient’s file and may interview the patient as well. The
attendance of the patient ét the hearing is at thejpiscretion of
the Lieutenant Governor, as is the presence of his{cpunsei unlesé
the patienﬁ does not attend. In practice, alllpatieﬁts are seen
by the Reyiew Board unless they are absent without leave

L. . , . .
(Phillips, 1986). There is no right of cross examination on the

’
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part of the patient’s lawyer but iﬁ may be allowed with the}
permission of the'A.R.B.\ The Board meets "in camera" to prepare
the recommendations and considér wether the patiengéhas recovered
sufficiently to be released into the community.. Due to the fact
that the A.R.B. is only advisory to Lieutenant Governor, it does
not release its report.to the public. Only after the Lieutenant
Governor has completed the warrant, may the recommendations be’
disclosed. The recommendatiohs involve weighing the interests of
the patient against the interests of the gommunity. However, the

public ‘interest is clearly paramount (Phillips et al, 1985:376-

377). The Board reviews each case using the following criteria:

" (1) Has the patient recovered enough to stand trial or to be

éliowed back into éhe community? (2) Is he a danger to himself or
the society? and (3) Is it in fhe best interest of the public to
release this individual?

Persons held under an L.G.W. in oOntario are rarely'released
from a maximum security hospital directly into the community.
They are placed on a-lbésened warrant and sent to a medium or
"no-security" regional psychiatric hospital, where they are
gradually integréted back into the community before the warrant
is completely vacated (Phillips, et al, 1985:374).

Ontario also has what 'is known as a psychiatric consuiting

program. A psychiatrist who is not a participating member of the
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Board at the time of the hearing, acts as a-consultant to the
patient. After receiQinq the patient’s permission, the
psychiatrist examines him, reviews the Board and hospital files,
and prepares a report which is filed as an exhibit at the
hearing. A The patient, his counsel, or any other interested
parties may examine the report. The presenée of the consuﬁtént
does not preclude the «L.G.W. patient from retaining his own
 psychiatrist (Phillips, 1986, 1987).

In Saskatchewan, ;t is-the provincial Health Minister who is
obliged to appoint review panels under section. 29 of the Mentai
Health Act of Saskatchewan. Similar to B.C. .and Manitoba, the . .~ _~
recommendations of the Review Board are referred to the /<:
provincial Cabinet for approval. The Lieutenant Governor thei
issues an Order-in-Council in terms of the decision*by the_
Cabineﬁ.'.The present Lieutenant Governor of.Saskatchewan has
noted: ﬁ[W]hen an Order-in-Council providing‘for a warrant or

- varying a warrant is placed beforé me, I really have no EW
discretion in the matter since I am a@ting on the advice of my
Ministers." (Johnson, 1987: correspondence dated February 20).l

The Board only makes recommendations for the release of a patient
when it is certain that the individual no longer presents'a

danger to either himself or the community. The Review system

used in Saskatchewan is very similar to that of B.C. in that the
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there is a tendency for the recommendations of the Board to be
accepted by the provincial Cabinet.

The transfer of mentally disordered inmates to mental
hospitals in Saskatchewan is dealt with in section 22(1). The
provincial Cabinet is authorized

. ..upon evidence satisfactory to [it] that a person in
any prison, reformatory, training school, or other
correctional institution for an offence under any Act
of Saskatchewan, or imprisoned for safe custody charged
with an offence, or imprisoned not finding bail for
good behaviour or to kesp the peace, 1is mentally ill or
“mentally retarded, may order his removal .to an
institution for safe custody and treatment; and person .
shall remain there or in such other institutions as the
. Lieutenant Governor-in-Council may designate, until his
complete recovery. The Lieutenant Governor-in-Council
may then order the person back to imprisonment if then
liable thereto, or, if otherwise, that he be ‘
discharged.
(R.S.S., 1978 c. p{—n, §.22(1)).

Part C: Characteristics of DL.G.W.- Patients

This section consists of a discussién of recent data on the
general characteristics of L.G.W. patients. It has been included
.in this chapter to provide additional insight into theA;beration
of the L.G.W. System and the persons most affected by it. As of
September 1985, there were 1,080 persons held under a Warrant of
the Lieutenant Goverﬁor across Canada (St. Croix et al, 1985:1).

According to the Department of Justice (1985), this number has

been stead:ily increasing since the 19607s.
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The most recent nationai survey of the L.G.W. populatidn in
Canada was conducted by Webster Phillips and Stermac (1985). The
data was extracted from patient files by staff of the various
provincial Review Boards in 1983, At the time of their study,
there.were 867 persons held under an L.G.W. in nine provinces of
Canada (P.E.I. had no such patients and none were held in the
Yukon'or the Northwest Territories).

.The average age of L.G.W. patients was in the early thirties
at the time the warrant was issued. The méjority of the patients
had a highisqhool level education or less (high school 33%,
elementary or less 573%). Sixty-nine percgnt of thé total L.G.W.
popu}ation were unemployed when they were‘placed on a war:ant
(Webster Phillips and Stermac, 1985:29). Most of the patents
were found N.G.R.I. by the courts (85%) rather than N.F.S.T.
(14%) o; M.DJI.-(l%). The N.F.S.T. group contéined relatively
‘more retarded cases (18%) than did the N.G.R.I. cases (5%).
However, both groups had an almost identical proportion of
patiénts diagnosed as psychotic (N.F.S.T. 79%, N.G.R.I. 78%)
(Webster Phillips and Stefmac, 1985:30). The number of inmates
placed on L.G.W. status has decreased over the past ten years and
is rare today (Wormith, 1983; Webster, 1985; Phillips, 1986,

1987). Interestingly enough, there have been no references to

patients placed on L.G.W. status under section of the Criminal
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Code (W.P.I.f (Jobson, 1969; Quinsey and Boyd, 1977; Boyd, 1980;"
Wormith, 1983; Webster Phillips and Stermac, 1985; Phillips,
1987). & 7

Some of the findings of Webster et al (1985)are illustrated
in Table-1. The majority of patients (79%) were charged with
‘crimes against the person, while only 15% were charged with
property offenses. Ontafio, Quebec and B.C. account for
approximately 87% of all the L.G.W. patients in Canada (Ontario
‘with #8%, Quebec with 33% and B.C. with 16%). These figufes were
calculated from Table-1. The overall amount of time a patient
spent on a warrant in all provinces was approkimateiy 5 years.
The authors state that there were notable differences in L.G.W.
characterigtics from province to province and these
differences\indicate that criteria are applied across.Cana@a in
eﬁaluating warrants (Webster et al 1985:291. For example,“the
average number of months a spent on L.G.W. status varied from 14
months in Nova Scotia to 104 months in Saskatchewan. This
disparity is further exemplified by the level of security under
which ﬁ.G.W. patients are held: a "full" warrant where the
patient cannot leave the hosbital, a "hospital loosened" where
the patieat lives in the ﬁospital and works in the community, and

N . PO
a "communirvy loosened" warrant where the patient lives and works

'in the community. In almost all th% provinces (except
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Selected Characteristics of Canadian L.G.W.'s by Province, 1983 46

B.C. Alta. Sask. Man. Ont. P.Q. N.B. N.S. Nfld. Total

MEAN MONTH
OF DETAIN- :
MENT 86 = 58 104 . 65 75 40 90 14 15 Bl
" DETAINMENT <% . . )
Under 1lyr 9 19 16 16 7 24 7 71 75 15
1 -2 7 10 5 10 12 18 0 0 0 12
2 -3 5 14 16 21 26 17 14 14 0 18
3-5 18 21 16 32 37 20 21 14 25 27
5-10 20 40 26 11 10 15 17 36 0 -
Over 10 23 10 37 10 3 4 21 0] 0 8
N 256 84 29 19 286 276 56 12 8 896
SECURITY .
LEVEL OF L.G.W. %
Full/ -
Hospital 100 100 77 57 80 73 95 79 47
Community
loosened O 0 23 43 - 20 . 27 5 21 53
. INDEX OFFENCE
"% Vs, : '
_person 79 88 89 89 88 67 o4 86 .75 79
% Vvs. . o
property 22 10 11 0 9 25 29 0 25 15
N 149 42 19 19 332 285 14 7 8 868
L.G.W. CATEGORY :
% N.F.S.T. 6 2 37 26 3 26 21 43 0 14
% N.G.R.I. 94 96 63 74 95 74 71 57 38 85
% M.D.I. 0 0 -0 0 0 0 7 0 62 1
. N 141 42 19 19 332 284 14 7 8 866

. * Calculated from the figures provided by Webster, Phillips and Stermac
(1985) p.30 and rounded off to the nearest decimal point.

83

Source: Webster fhillips and Stermac, "Persons Held on Warrants
of theg Lieutenant Governor in Canada," Canada's Mental
Health, Vol. 33, No. 3, 1985, p. 30.

EE
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‘Newfoundland with 47%) the majbrity of patients were held onfull
or hospital loosened warrants. These perceqyages ranged from 57%
in Manitoba to 100% in B.C. and Alberta.

The average person held under an L.G.W. is male, in his
early thirties, ﬁas a high school. education or less and was
unemployed at the time the warrant was issued. He has most
likely been charged with a crime against the person and found not
guilty by reason of insanity by the court. Upon admission to the
hospital, the L.G.W. patient is most often diagnosed as psychotic
(Webster, Phillips and Stermac, 1985:29-31). .

The findings of this survey of the Canadian L.G.W.
population reveals some major problems in the L.G.W. System. The
disparities in the treatment of patients across Canada further
support the notion that different criteria are used in exercising
and evaluating warrants. 'The major guestion that arisés out of
studies such as this pertains to the dangerousness of L.G.W.
patients. Are these people a danger to the public and/or .
themselves? Webster, Phillips and Stermac (1985) do not attempt
to address this issue; however, there is a great deal written in

‘this area and is. considered to be one of the principle issues

that are associated with the L.G.W. Systen.
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NOTES FOR CHAPTER IT

1. The transfer of mentally disordered inmates is provided for in
the B.C. Act but these inmates are charged under provincial
statutes. Therefore, such transfers do not apply to L.G.W.
patients who are charged under the Criminal Code. —

2. Similarly, there is a constitutional convention in. place in
Manitoba that requires the Cabinet to advise the Lieutenant
Governor; the Cabinet is in turn ‘advised by the A.R.B. (Whitley,
1987). 1In this area of the provincial approaches to the L.G.W.,
I was forced to rely on correspondence to provide this
information. I was not given any other details concerning the
L.G.W. System in Manitoba. The Lieutenant Governors of New
Brunswick, Newfoundland and P.E.I. have not replied to my letter
and hence, I have no first hand information concernlng the
operation of the L.G.W. System in these provinces.

3. Similar authorization for the admission, detention and release
of L.G.W. patients exists under section 19(b) of the Mentad”’
Health Act of Ontario, section 18(b) of the Mental Health Act of
P.E.I. and 20(b) of the Mental Health Act of Saskatchewaﬁ.
Unfortunately, these statutes do nothing to clarify the

procedures of the L.G.W. System.

4. Slmllar prov151ons can be found in section 34 of the Mental
Health Act"of Ontario and section 29 of the Mental Health Act of
P.E.I.

5.There have been nec recent cases of inmates being placed on
L.G.W.’s. Such cases are usually dealt with under provincial
legislation. (Perron, 1987a: correspondence april 10).



T  CHAPTER\ ITV
IiSUES SURROUNDING THE L.G.W. SYSTEM

The purposes of the present system are ill-conside
predicated on a medieval pergeption of mental illness
and profoundly disrespectful \of human rights and human
dignity.

(Lepdfsky231982:2)_

‘An overview of thé L.G.W. System and its clientele indicates
some major probiems are apparent. The L.G.W. is uniquely
Canadian with its jurisdictional compléxity, indeterminacy, non-
reviewability, prdblems of termination vague legislation and
differences in the level of formalization ofuprocedures between
provinces (Law Reform Commission of Canada, 1976:36). Such

problems have lead to a great deal ng?iijﬁcism of the System and
Th

many recommendations to improve it. cﬁapter focuses on
these and other issues associated with the L.G.W. It dbes not
attempt to resolQ; any of the diff%culties within the System..
Recommendatjons for improvement will be made in the final

chapter.

One of the fundamental issues surrounding the L.G.W. is that

/]

~
w
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it cuts across the constitutional jurisdictional of the federal

and.wrovincial governments (Law Reform Commission of Canada,
1936:36) . It has been argued that the Criminal Code sections
relating to the L.G.W. are ultra vires the Parliament of Canada

because they are not a valid exercise of criminal law power given

to the federal government under the BNA Act. The Code oversteps
its authoré:z/BgCauée the intent of the legislation is to ensure

that the persons handled under these sectidns are treated as

psychiatric patients and not criminals (Law Reform Commission’ of
canada, 1975). Thus, the responsibility of custody and review
should be given to the provinces under section of the BNA Act.

This issue was put forward in the recent case of Regina v Swain

(1986) with respect to section 547(2) of the Code.. However, the

appeal was denied:

... (T)he legislation in the case at the bar has the
two-fold purpose of preventlng crime and protecting the
publlc, and therefore, in my opinion, is a valid
exercise of the criminal law under s. 91(27)...

(Regina v _Swain, 1986:560)

Section 546 of the Code relating to mentally disordered.
inmates has ofﬁeﬁ been criticized as being redundant and
unnecessary. It is-consi?ered~redundant-because similar
provisions exist in the provinciai and federal correctional

1eglslat10n {Law Reform Comm1551on of Canada, 1976: 27) Section

546 has also come under flre\ylth the accusation that the federal

N

| 4
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authorities were using mental hospitals as "ﬁarehouses“ for
troublesome prisoners about to be releused on expiration of their
sentences (Jobson, 1969:199). However, this is not likely to be
so today. Psychiatric facilities available in prisons today have
improved to the point where transfers to mental hospitals are no -
longer necessary because the prisons can provide mental services
to meet the ;eeds of the majority of mentally disordered inmates
. (Phillips, 1987). In addition, the use of the section of the
Code has steadily decreased and is used rarely if at.;ll (Quinsey
and Boyd, 1977; Wormith, 1983; Webster et al, 1985; Department of
Justice, 1985; Phillips, 1986; 1987; Hunley, 1987). As a result
it is unnecessary and should be removed for the Code (Law Reforﬁ
Commission of Canada, 1975; Schiffer, 1977: Department of

Justice, 1985; McKague, 1987).

Also, the detention of persons under an L.G.W. found to be -

N.F.S.T. is contrary to sectibn 11(d) of Canadian Charter of

Rights and Freedoms which states that "Any person charged with an
offence has the right to be presumed innocent until proven guilty
according to the law in a fair and pubiic hearing by an
independent and impartial tribunal." Persons declared to be
N.F.S.T. are the most likely to be charged with less serious
offenses than other L.G.W. patie*hs, yet their detention often

surpasses the maximum sentence for the crime of which they were
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N ! \-'J
Quinsey and Boyd,  1977; Hodgins, 1983; Phillips, 1986, 1987).

accused (Jobson, 1969; Law Reform Commission of dda, 1973:

The law governing the L.G.W. System is not clear and
‘gonqepts-are ;eft poorly defined. For example, There is no
explanation of the varéing degrees of custody under which a
'iperson may be held, under section 542, 543 and 546 of the

Criminal Code. What exactly do "strgg;f23§¢ody", "safe custody",

" and "a place of safe keeping" mean? Because there is no
clarification of thege concepfs in the Code, any ‘place that the
Lieutenant Governor directs would ‘be acceptable under the law.

This is exemplified in the case of Jollimore v the Attorney -

General .of Nova Scotia (1986) {see Appendix C for a copy of the

case)l in which Justice Hallett states:
There are no limitations as to where the Lieutenant
Governor may determine is the proper place for safe
custody of a person found to be insane, he may send the
detainee to a maximum securlty penitentiary if that is
what is necessary in the opinion of the Lleutenant
Governor to ensure his safe custody.
(Jollimore v the Attorney General of Nova Scotia, 1986: 174)

Another problem that concerning the legislation exists with
" the concept of "recﬁvery“. It.was decided in the case of Lingley

v_the New Brunswick Board of Review (1973) that "recovery" means

‘that the person is free from mental illness, deficiency or other

psychopathic disorder and is no longer a threat to society or
. , ) :
himself.‘ However, "partial recovery" was not defined. “~Inherént




in the concept of recovery are two fundamental assumptions: (})
_ that there is an'éscertainable phenomenon called "mental illness"
and (2) éhat there is an ascertainable phenomenon knoén as
"ﬁental health" towards which some mentally ill individuals can
'be-helped and which can also bé detected once achieved (Lepofsky,
1982:3). "If any‘of these factual assumptions are disprﬁven,
then the goal of rehabilitation loses any rational foundatian
and must be rejected as fanciful and irrelevant."  (Lepofsky,
1982:3). Tﬁis is crucial beéause psychiatry has not yet been
dble to completely qﬁre mental illness. Schizopﬁrenics are most
often.dischargéd,from hospital as "in remission", not as "cured".
Also, the‘maintenance of a manic depressive patient’s.mental
stability is usually reliant upon taking prescribed'medipation.
- Persons with such disorders cannot be guaranteéd to be %ree'from
further episodes of mental illness and therefore, may not be
fecommended‘for release by the A.R.B. In fact, the A.R.B. of
Ontario will not recommend the discharge of any patient unless’
. there is some indication that s/he will continue to take the
pfescribed mediéatidn.

Furthermore,\%he law does not recognize that mental

deficiency is not now, aag perhaps never will be amenable, to
treatment. Individuals found to be N.F.S.T. are most often

diagnosed és mentaliy retarded'(Qulnsey and Boyd, 1977; Webster,

3
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Phillips and Stermac, 1985; pPhillips, 1986). For such cases
"redovefy", if it occurs at gil, occuré within a short period of
time (Roesch and Golding, 1979:355). However, there are a great
many persons found to be N.F;S.T. who do not recover and will
remain in custody for an indefinite period of time (Jobson, 1969;
’Parkér, 1975; Law Reform Commission of Cahada, 1973; Griffiths et

—

:ﬁ, 1980; Phillips, 1987). Thus, the present legislation cannot

L ~
arantee that such persons will be returned for trial. What is

B
more, often when individuals are declared to be unfit for trial |
and detained over a long period of time, often the necessary
evidence to justify a trial no longer exists (Law Reform
Commission, 1973; Parker, 1975; Schiffef, 1978; Department of
Justice, 1985).

' The issue of recovery is further complicated by the fact
that the A.R.B. does not have jurisdiction over a patient once
declared to be "recovered". Under section 547(5) (f) of the Code,
the A.R.B. may make recommendations "in the interest of recovery"
but only with regard to those persoﬁs who have not recovered.
Once the Board has found a person to be recovered, it may
recommend the patient be discharged with specific &onditions, Bat
it must recommend release; It has been stated that the

.desirability‘of mgintaining jurisdiction over an L.G.W. patient

>  may make the Board reluctant to find that an individual has
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recovered. As a résult, detention is continued for many patients
even though there is a consensus of medical opinion that their
- cases may not warrant it (Phillips, 1986:89).

The phrase "in the public Interest" has also been the
subject of criticism. The importance of the inclusion of this
. ‘ .r"

concept is exhibited in the implicit assumption made in the law
that L.G.W. patients pose a danger to the community. It is for
the safety of the public that such persons be confined to a place
where they cannot harm members of the_ community and be kept there
until they no longer threaten the safety of the péblic (Regina v
Swain, 1986). Despite such clarifications, "in the public
interest" is i1l defined in the Code.

The expression ‘achieving the public interest’ is

ostensibly meaningless...(I)t is a legal term which is

used when a legislature cannot decide what it wants to

do. Anyone can advance their interests by framing them

as serving the public interest...The inclusion of ‘in

the public interest’ is not only unhelpful, it is

completely inconsistent with the desire to have a

federal commitment system devised with clear,

articulated Objectives.

{(Lepofsky, 1982:12-13)

It has been argued that the indefinite detention of mentally ill
offenders under an L.G.W. is in the public interest because it
keeps dangerous, i.e. potentially violent, individuals away from
the public. On the other hand, it could be argued that the
public interest is being served by incarcerating as infrequently

as possible because it costs the tax payer less and dges not
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infringe upon the civil liberties of L.G.W. patients (Leﬁbfsky,
1582:13)} It has also been stated that confinement of L.G.ﬁ._a
patients is in "their own best interest“; This too can be
broédlf interpreted. Thus, any length of confinement is doubly -
justified: for the ﬁrotection of the community and the patient.
As a result some L.G.W. patients have spént many 'years in custody
{Jobson, 1969; Parker; 1975; Schiffer; 1978; Departﬁent of
Justice, 1985; McKague, 1987; Phillips, 1987).

The question whether the L.G.W. is a punishment or a

treatment has long been debated. Because the L.G.W. is ordered

under the Criminal Code, it has been considered to be a criminal

sentence and hence a punishment. Release of L.G.W. patients is
predicated on the occurrence of the patient’s recovery, but most
importantly, it must not be "contrar& to the interests of the
éublic". This is contradictory .to the usual criminal sentence
which is for a fixed_period of time. On the other hand, the
L.G.W. has also been deemed to be treatment.: Certainl¥1from a
psychiatrist’s viewpoint‘and perhaps even that of the Court’s,
treatment is intrinsically good because it atfempts to cure the
'patient of sickness (mental or physical) and for all intensive
purpﬁses, may continue indefinitely. From the poiht of view of

the patient confined to a maximum security ward of a psychiatric

hospital, the distinction between these different. aims of
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confinement may not matter because the experiencg is the same
(Law Reform Commission o€:Canada, 1976:37; Branﬁigan, 1984:35) .

The view of the L.G.W. . as a treatment appears to conflict
with the way it is considered in section, 546 of the Criminal
Code. Confinement of an M.D.I. under this section is equated
with a prison séentence in that the inmate’s "tiﬁe" is still
running while é/he ié under an L.G.W. When the patient is -
finally discharged from hospital, s/he must be discharged "if ‘he
ié not liable to further custody in prison". éuch "punitive'

treatment" of mentally disordered individuals has been criticized

because it denies L.G.W. patients equal treatment under the law,

' contrary to section 15(1) of the Charter of Rights and Freedoms

(Lepofsky, 1982:9). .
' Déspite the' treatment function of the L.G.W. put forth in
the case law, there is nothing in the Code to stipulate that the

patient will recé&ive treatment %or his or her mental illness.‘ In

-

fact, in order to receive tred%mént, L.G.W. patients in Ontario
are committed ciyilly in addition to being placed 'on an L.G.W.
(McKague, 1987} Phillipé, 1987): Without a civil comﬁitment
order treatment cannot legally be provided to the‘patient.(Dier,
1987; McKague, 1987; Phillips, 1987). - '

The advances that have occurred in the field of psychiatry

have led to the emergence of two parallel rights in the United
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States: il) the right of prison iﬁmates and involuntary patients
to receive the appropriate treatment and (2) the right of such
persons mot to have certain forms of treatment forced upon them:
These rights have been won through litigatation in some states .
and stgtutorily enacted in others (Schiffer, 1977:269-271). <The
fact that these rights are ﬁrovided for and protected in the
United States has been the impétus for calls for similar rights
in Canada (Schiffer, 1977; Griffiths et ;l, 1980; McKague, 1987).
Despite these demands, the "right to treatmentﬁ and the."right to
refuse treatment" have not received the same support by the
courts and legislatures in Canada. The ryght'of a mental patient
to refuse treatment raises the genéral poiicy question of the
focus léw relating to the L.G.W.: Is the patient being treated
for his/her own sake, for the sake of society'or both? Even
though the Code states that the goal of confinement of mentally
disordere& offenders is both, the courts have decided that the
"interests of the public" are paramount. Because the emphasis is
on the protection of the community, the treatment provided for
L.G.W. patients will definitely be affected. A prime example is
that of the budgetary decisions maée by psychiatric institutions
and th? provincial ministries of health. If a f\cility has -
<$xeatment as its first priority, then it will de“egg more money
for medical t;eatment, social workers, vocational training and

3

\ o | N\



59
, the like. However, since the primary goal is public protecticn,

the hospital will devote more timé and effort to effect security ép
(Lepofsky, 1982:13).

Because punishment plays a pervasive part in the hidden

agenda of the current L.G.W. System, it would be

appropriate not only to reject it as a purpose of a...

federal commitment system, but do explicitly. The

temptation to turn a medical hospital into a prison can

be great because of cbvious penal trappings including

security guards, locked doors and the like...

) (Lepofsky, 1982:10-11)

Notwithstanding the unpleasantness of confinemént, some

still argue that the L.G.W. is not, in reality, an indeterminate
j
sentence, and that it is not/ even a sentence. Patients are
released conditionally or absolutely despite the lack of a
o .

predetermined peridb of .confinement (Haines, 1976, 1981, 1984)
and the various studies conducted in this area illustrate this
point (Jobson, 1969; Quinsey and Boyd, 1977; Quinsey, 1981; St.
Croix et al, 1985; Hodgins et al, 1986; Phillips} 1986, 1987).

Detention of L.G.W. patients is made more complex by the
fact that once a person is placed on an L.G.W., there is no
appeal against the indeterminate incarceration and Canada’s
courts have generally demonstrated their unwillingness to

challenge the authority of the Lientenant Governor (Griffiths et

al, 1985:325). Section 10(c) of the Charter of Rights and

Freedoms states that "Everyone has the right upon arrest or

detention to have the validity of their detention determined by



Y
60

was of habeas corpus and to be released if the detention is
Y

unlawful". Under a writ of habeas corpus, it would have to be

proved that the patient is insane or in need of treatment in

3

order to remain in custody. However, habeas corpus is of no

avail for L.G.W. patients (Dier, 1987). In the case of Ex Parte
Kleinys {19655, the accused was found to be N.F.S.T. and directed
by fhe Lieutenant Governor to be confined in a mental hospital.
He appealed the warrant under habeas corpus, but the Supreme
Court of British Columbia decided he was serving a valid
indeterminate sentence. Producing the warran? signed by’the
Lieutenant Governor was, and still is, an aécepted response to
such a writ (Dier, 1987; McKague, 1987; Phillips, 1987).

Mandamus may be used to compel the execution of a fegal duty
owed to the appellant. However, this writ does not have the
power to force the Lieutenant Governor to exeréise his official
in any particular manner (Schiffer, 1977:294).

In spite of these difficulties, an L.G.W. was succeséfully
appealed by Jollimore in 1986. The warrant was quashed on the
grounds of the unfairness of the procedure that the Lieutenant
Governor followed in making his decision. 1In this case, the
Lieutenant Governor issued a new warrant (oﬁ the advice of the

Attorney General) before the A.R.B. had made its recommendations.

The court stated that it was the duty of the Lieutenant Governor
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to receive and consider the recommendations of the Board. If he
rejects the recommendatioﬁs, he must advige the patient of his
reasons and provide the patient with the opportunity to make
iepresgntations to the Lieutenant Governor on the issue of the

patient’s custody and rehabilitation (Jollimore v the Attorney

General of Nova Scotia, 1986). Despite the success of the

Jollimore appeal,~the original warrant was still considered to
valid and the patignt remained in custody. The esgential power
of the Lieutenant @Governor to'write a warrant was not questioned.
The Jgllimore case raises some important issues. First,
even though the Lieutenant Governor must'consider the
reéommendatigns of the Board, s/he is not obliged to follow them.
Secondly, the criteria upon which s/he makes the decision are not
set out in the Code aﬂd may vary from case to case, pfovince to
province and year.to year. This has been criticized as being

contrary to section 9 and'ls(l) of the Charter of Rights and

Freedoms.* Section 9 states that everyone has the right not to
arbitrarily detained or imprisoned. Section 15(1) states that
"Every individual is equal before the law and under law, has the
right to equal protection and equal benefit of the law without
discrimination and in particular, without discrimination based on

...mental or physical disability." (Canadian Charter of Rights

and_Freedoms, 1987:s.15(1)).
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An appeal was made under these two sections in Regina v
. »

Swain (1986). With regards to section 9 of the Charter, if was

argued that "section 542(2) of the Code authorizes the arbitrary
detention of an insanity acquittee because the detention is
automatig and potentially unnecessary for the treatment of the
C o4
acquittee or the protéction of the public." (Regina v _Swain,
1986:558). -Justice Thorson did not agree and stated that the
section was not arbitrary in that:
Some period of time is required before an assessment
can be made by the authorities of the ncquittee’s
dangerousness and therapeutic needs...Furthermore, the
finding of not guilty by reason of insanity raises what
I accept to be a reasonable concerned that the accused
may remain a danger to the public and in need of
further treatment. Under the statute, it is only after
such a finding that the state acquires the right to
deprive him of his liberty in order that these matters

may be properly assessed under conditions that ensure
the protection of the public...

(Regina v Swain, 1986:558)
With regard to section 15(1), it was argued that (1) it

creates a classification that differentiates insanity acquittees
and all other acquittees, in that only those found N.G.R.I. are
deprived of their liberty, (2) It exposes insanity acquittees to-
a system characteri;ed by great disparity in treatment between
the provinces, (3) It also exposes L.G.W. patients to harsher
treatment than all other persons suffering from the same nental
disorders (Regina v’ Swain, 198;?559). No£ surprisingly, Justice

Thorson stated that the circumstances faced by an L.G.W. patient

*
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under section 542(2) of the Code and othér acquittees or other
insané personé wére not similar. His reason was that the
individual had been_foﬁnd guilty ofythe crime with which he was
charged and at the time of the offence, he was insane. This
raise the questiﬁﬁ of the insanity acquittee's dangerousness to
society. He is not only dangerous Because he is insane but also
because he has committed a crime while he was insane. This makes
him more dangerous than other acquittees and other insane peréons

(Regina v Swain, 1986:559).

What is more, these and other rights supposedly guaranteed
by the Charter, are subjgct to the "reasonable liﬁits prescribed
by law as can _be demonstrably justified in_a'free énd democratic
society" under section 1 of the Charter. Even if the appeal of
an L.G.W. under the Charter were to be valid, it would m6st
likely be disallowed because confinement undef an L.G.W.

b
"constitutes a reasoﬁ%ble limit on the relévant rights guaranteed

by the Charter" (Regina v Swain, 1986:560). As in othexn cases,
such dénial of civil righﬁs is based on the assumed dang;rousness
of L.G.W. patients, and the beliéf'that incarceration under an
L.G.W. is in the best interests of the patient. It is not
surprising that, as a result of these assumptions, the majority

of the avenues for appeal have been blocked. 1In addition to

this, decisions made by the Provincial Supreme Courts are not ,



. L . e 64
necessarily binding for the Lieutenant. Goverﬁof because the |
L.G.W. System is a federal commitment system. Nonetheless, such
decisions are often used as a guide. for thé operation of the
L.G.W. System (Dier, 1987; McKague, 1987). - i

A third issﬁe that arises out of the Jollimore case is the
‘that of "political‘interferénce" in the decisioﬁ making process
of the L.G.W. System. The provincial Cabinet or the Attorney
Gené;al actually make the decisionsﬁin some provinces. Though
most ofteﬁ they follow the recommendations of the Board, they
can, and sometimes do, disregard the Board’s recommendations for
"political reasons" that have ndthing to do with the medical
justification: for not diseharging an L.G;W.'éatient (Law Reform
Commission ofACanadaL 1976; Greenland, 1978; Boyd, 1980;

Petrunik, 1982). No politician, mindful of his career, would'

recommend that ‘an insane person convicted of brutal crimes be

[ ~

released into an unprotected community. This "politicization" of

the decision making process is exemplified by the statement made
by the Honouraﬁle Norman Levy (former Miﬂister of Human Resources
in British Cblumbia) when he admitted that he and other cCabinet
members uere\reluctant to release mental patients considered
cured by psychiatrists: "There certainly were politics involved

in the decision...If something happens, it all falls on the

Government. The public believes that if you commit a mad act,
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‘you are always mad * {Gray, 1977: Fll) Also, Justice Jack Maher
i (Chalrman of .the Saskatchewan Patlent Review Board) stated that
Vhe almost resigned in 1975 because of polltlcal interference in
the relgase procedures for the mentally ill (quoted by Greenland,
1%?8 :213).

One of the safeguards put’ into place to ensure that the
civil rights of L.G.W. patients aré~not abuse is the Advisory
Review Board. The provisions governing the at the federal and
provincial levels do not ensure that the A.R.B. is appointed by ~
the Lieutenant Governor. Even when an A.R.B. is appointed, there
is no legislative requirement that the Board follow certain
procedures in conducting its hearings. As a result, the A.R.B.’s
across Canada- differ in the resources available, the criteria
they émploy‘for release recommendations, the procedures followed .
and the rights they allow the patients during review. In some
ways, there are more differences than similarities between the
various provincial A.R.B.’s (Law Reform commission of Canada,
1976). This also has been depicted as being contrary to section
15(1) of the Charter (Law Reform Commission of Canada, 1975,
1976; Lepofsky, 1982; Whitley, 1984; McKague, 1987; Phillips,
1986, 1987). ‘

As menﬁioned earlier, the Lieutenant Governor does not have

to follow the recommendations of thie Board. Simiiarly, the A.R.B.



66
dees not haveito act on tne recommendations and reports snbmitted
by the hospital. This opens the System to even more "political
interference" in that tne Bbard~may arrive at a recommendation
‘against releasing an L.G.W. patient baeed on pﬁblic pressure to
keep the criminally insane locked up. | |

Another_kej iésue relating to the A.R.B. is the disparity
éabbetween‘the information available to the patient and the
information available to the Review Board. ' The patient does net
have access to hospital records and- the Cnairman of the Board has
the right to withheld information\f?nm the patient and his
counsel (ﬁaines,:1984:8—93.- The inform%;ion providee for the
Board and}thelepinions~ef the Board psychiatrists are not known
. by the patient nor are they tested RQy cross-examination. ' Thus‘
the Board may makes its decision based on evidence the patient is N
not even aware of. According to Phillips (1986), there are four
major concerns surrounding the disclosure of information to
'patlentS' First, where the hospltal files contain details that,
_1f dlsclosed would impair the patlent's treatment or place his
doctor or theraplst at risk "the conveylng ;f scme information

cduld well result in violence" (Phllllps 1986'90) "Second, the

:1nformatlon may be of such arnature that if disclosed, it would

'Q_ be mlslnterpreted or misunderstood. Thlrd if information is

prov1ded in confldence on, the cond1;§on that. it not be{conveyed
x'\f\ ) A L3 !
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to the patient or ahyone on his behalf, the diéclosure of such
information might identify thé informant or feed the patient;s
paranoia. Fourth, giving a mentally ill patient access to his
clinical records might, in some cases, be "courting disaster" for
those who contributed to the file. Génerally speaking, mental
illhess impairs an individual’s ability to appreéiéte that he is
mentally ill. ﬁe méy believe thaf it is others who are insane
and éré wrongfully confining him (Philfips,*1986:90~91).
Theréfore, the release of information to the patient or his ™
counsel is not as black and white as some critics 6f the L.G.W.

»

System would have us believe.
) Nonetﬁeless, theibeliéf that the patient or his counsel
should be allowed to refute damaging reports or opinions and
expert testimony is béiﬁg‘uséd to justify the making of

evaluationg and reports more readily available to the ‘
representatives of L.G.W. patients. Howevér, this iﬁfofmation %{?—
‘often provided the day before or the morning of the hearing,

v .
hardly enough time for the patient’s lawyer to examine the report

- and present a solid case to the Board (McKague, 1987).

In Ontario, a psychiatric consulting program exists for the
patient; being réviewéd'by the X.R.B. A psychiatris£ {who is not
a membef 6f the Board) Eakes on-the role &F consultant.with the
patient’é permission. The presence of a’Consultaﬁt does not stop

- ¢ . /
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the patient or his counsel from appointing their own psychiatrist
(Phillips, 1986, 1987). .

Often the A.R.B. is not willing to relinquish its authority

‘over an L.G.W. patient by finding him to be "recovered". - The

Board may not be selfishly concerned with the preservation of ius
power 6ver mentaliy 111 offenders, but rather genuinely concerned
about the safety of the'publie from such "dangerous persons”.
Regardless of the decision making power of the Board "...it would
seem quite natural to expect the persons with longer criminal
historieé and diagnoses other than échizophrenia, would remain om

ffull’ restricted warrants for long periods." (Phillips et al,

1985:383) .

-
As previou4é¥ recognized, confinement under an L.G.W.-  is

mostly predicated on the "dangerousness" of the individual and @

‘the threat §/he poses to the community. How can we be sure that

such persons are dangerous?

Most layman know that what a man has done repeatedly in
the past, he is apt to do in the future; and every
psychiatrist has a healthy respect for his patient’s
psychiatric history for violence. While psychiatrists
will tell you that their most difficult task is to
predict whether an individual is dangerous, they can

- say that certain psychiatric disorders are more prone
to violence than others. ,

(Haines, 1976:379)

Petrunik (1984) discusses three major notions of

dangerousness, the first being an asSociation of mentally ill or

>0

»
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retardéd persons with bizarre, ir;ation@ikor d%p;edictable
behaviogr that may result in the harm of themselves or others.
This notitn of:aangerousness is cen%%gl to the mandate of the
state to commit individuals civilly.againét their expressed will.
. Another popular conception of dangerousness Petrunik notes
relates to a state of being in which a person presents a high .
risk of engaging in any crimghal or anti—sociai behaviour.
Finally, he stétes that there is a notion of dangerousness that
refers to indigiduals who pose a threat to the community because
qf their allegéd.propensity for violent or "non-consensual sgxual
offenses", Oftén this tendency is associated with some form of
ﬁental illness (Petrunik, 1984:2-3). It is this third notion
that is most commonly assigneé*to L.G.W. batients. Thus,
mentally ill offenders are feared as both cf;;ed an%;Friminal.
The danger need not be the possible occurrence of an act of
violence. It is enough if there is compelling evidence that the
patient may commit any.criminal act because any such act will
injuré others (Rubin, 1965:50). Research conducted in this area,
however, is ndt conclusive. Some stud%es have found%that
mentally ill offenders” are a serlous threat to public safety,
while others have found tpat they are no more dangexous than the

general population.?

The debate over-the dangerousness of L.G.W., patients is
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further compounded by the growing skepticism with respect to the
accuracy and validity of theAprediction of violent behaviour.
Hence, theré have been many conflicting opinions concerning the
usefulness of predicting violence through the assessment of the
dangerousness of individuals.3

Despite the importance of the concept of dangerousness
and contrary to scholarly and public expectations,
there is no empirical research currently underway...
that could increase the accuracy of bo the statistical
and clinical predictions or analyzing the implications-

that are not accurate. _ ‘
(Steadman, 1983:399)

\
Furthermore, there is the problem of false positives
(assessing the individual as dangerous and preaicting acts of
violence which'do not occur) and false negatives (assessing a
person as not dangerous who subsequently commits violent crimés).
Both of these problems have serious implications. in the first
case, the individual is subjected to unwarranted cgnfinement and
loss of civil rights. This person’s predicament is”worsened by
the indeterminate nature of detention under an .L.G.W. and the
faét that the warrant is ﬁot amenable to appeal. 1In instancés
where the psychiatrists make false negative predictions, members
of the community are §ubject to serious harm. A choice has to
made on the part of psychiatrista%EEen evaluating the‘
dangercdusness of patientSrbetween7erring in the favour of the

. * . 1
patient ‘or in favour of the prot&ction of the community.
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Psychiatrists do not‘make this déﬁision without some influence
from the media and ﬁplitical factors. Contrary to most research
reports and their éoncern with false positive levels, most media
reports focus, often dramatically, on the problem of false
negétives. In, addition to this, the social perception of the
deaths of thousands in a foreign nation tends to have less of .an
impact us than a highly publicizeé sex murder of a xchild in our
community. There are also certain widespread beliefs held by the
public and the media that relationshipsg exists between viclence
and menéal dksorder (Petrunik, 1982:245, 235-247). Thig ié where
the old adage,"betterrsafe than sorry" comes into play.
Psychiatrists tend to over predict violence in orderlto avoid
being known as the doctor who let a "psycho" éo free and commit
some inhuman cfime against an innocent victim'(Phillips; 1987).

In addition to all the aforementioned issues, conce has
been expressed with respect to the detention of juveniles'hnder-
‘an L.G.W. it is said to contradict one of the basic tenets of
the Young Offender’s Act in that no disposition given to a young
offender be open—-ended and allow the‘youth to be held ip custody

{
for indeterminate periods (Solicitor General of Canada, 1986:11).

The treatment and disposition of the mentally disordered in

the criminal justice system are vital issues because of the

-



72

’

growing number of L.G.Wi patients and the feeling of cumulative

prejudice against the mgntally ill in canada’ (Del Buono, 1976:
302). The ébmplications encountered ‘in the termination of ana
L.G.W. demonstrate that the detention of a patient;ggaér_an
L.G;W. may be indefinite. What makes mat%ers worse is the that
the courts refuse to challenge the authority of the Lieutenant
Gerrnor nor do they recognize the politicallnature of the
decision making process.of the L.G.W. System. The mentally
disordered have been put at a disadvantage by the media, the
politicians and the public Eecause of an assumed (i.e. unpro@éﬁ}

dangerousness.

Unfortunately, our society has difficulty accepting the

existence of violent behaviour without attributing i

to mental derangement in the individual perpetrati

the act; the fact that such violent behaviour may be

precipitated by external social factors such as poverty

and over-population does not readily enter our minds.
(Raetzen, 1977:13)

Many critics of the L.G.W. Syste#h believe that with the
enactment of the Charter of Rights and Freedoms, it is only a’
matter of time until the L.G.W. System is declared to bé
unconstitutional (McKague, 1987). If this‘qccurs, what does«the
future hold for mentally in persons who come into contact with
our criminal justice system? Can we Pé sure that the political .
. interference that has plagued the L.G;Wfﬂwill not alter the

¢ .
reform of this system? The only way to address these concerns is
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.through a deéper uhderstanding bf‘the L.G.W. System. This can be
achieved by delving into its past and constructing the. growth of
the L.G.W. Systeé as it exists today: what the circumstances were
surrounding its éreation and the possible reasons for the lack of
chagée. Not ohly will this enable’us to make more accurate
statements about the future of the L.G.W. but it will also enable
would-be reformers to modify their recommendations fh'qrder to

deal with the fundamental.prcblems that have been consistently

left unaddressed throughout the history of the L.G.W. gysten.

=
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NOTES FOR CHAPTER ITT

1. All page numbers cited concerning this case relate to the
appendixed pages of this thesis.

2. Over the past twenty years, countless studies have been
conducted that attempt to measure and predict the dangerousness
of mentally ill offenders, many of which contain conflicting
results. For example, Quinsey et al (1975) found that there was
only one variable that really differentiated between patients who
were violent upon release and those who were not: Violent
patients were more likely to be persons who were violent before
they entered the institution. Hodgins (1983:409) found that
young male patients with a prior history of non-violent criminal
activity were most likely to recidivate by committing a non- *
violent crime. However, Quinsey and Boyd (1977) challenged the
traditional the traditional belief of the L.G.W. patient as
dangerousness "...(I)t appears that, 4s a up, the L.G.W.
patlents are either less dangerous than ot patients in
securlty hospitals or are about as dangerous as other patients,
but are certainly not more dangerous." (Quinsey and Boyd, 1977:
274).

3. More and more researchers seem to be discovering the
unreliability of predicting dangerous behaviour (Szaz, 1963;
Greenland, 1972, 1978; Law Reform Commission of Canada, -1975;
Ericson, 1976; Mechanic, 1978; Ewﬁschuk 1978; Boyd, 1980;
Monahan, 1981; Conrad et al, 1982).
When research on judgement of dangerousness;has been
- conducted the resylts have been quite consistent...The
predictive accuracy rarely exceeded the base rate of
behaviours predicted...i.e. 40%, of the total group from -
whom predictions were made exhibited the criterion
behaviours. Thus, the clinical prediction of attaiming
40% accuracy would have been attainable strictly by
chance alone. '
(Steadman, 1983:385)
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CHAPTER IV .
‘ THE HISTORY OF THE L.G.W SYSTEM

IN CANADA: 1841-1988

| This-chapter presents the findings of my ;nvestigation.into
the history of the L.G.W. in Canada. It has been divided into .
three time pgriods:-g341—1899, 1900-1949, and 1950-1988. The
first section presents a description of the system of dealing
with the "criminally insane" in the Province of Canada, and then
the Dominion of Canadé, the relevant legislation that was passed
and the prevalent concepts concerning L.G.W. batients from 1841-
1899. The second section focuses on the interpretationg of these
laws and the nature of the L.G.W. System as expressed by various
court cases, as well as any major developmehts that ﬁook place
from 1900~194§. The final section follows any changes in ﬁhe
legislation with respect to the L.G.W., major court cases that
took place, and dé;ientrates on the explosion of callé for reform
to the L.G.W. System fﬁﬂ% 1950-1988.

The research was conducted using an idiographic model of

-

/
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hisforiéal research. Thé pﬁrpose of the researéh was to document
the developmeﬁt of Fhe L.G.W. Sysfem ané put forth possible
relahionships that would.most probabiy explain why certain
changes did or did not occur. This investigation relied upéﬂ a
ﬁumber ;f primary, secondary and tertiary sources: ; the Criminal
Code, the House of Commons Debates, Committee minutes, ﬁdvernment
Reports; Newspaper articles, documentation in the literature, and
interviews where possible. |

Even fhough this thesis does not .and cannot fully explain
the spécific changes that have occurred within the L.G.W. System,
it does describg the legislative revisions and changes in the
System, some of which previously were not documented.

In Canada, the legislation governing the "criminally insane"
has remaineé almost completely unchanged for over one hundred
years. Our justice-éystem toé;y with its laws, procedures, apd
philosophies has its roots in English Common;law. Such is thg
case with the Lleutenant Governor’s Warrant System.

Thqre are references to legal procedures and philosophies-
similar to those of the L.G.W. System dating agﬂfar back as the
thirteenth century in England. The case of Richard Cheddestan in
1270 is a prime example. He was found not qsilty by reason of
insanity and held in prison for six years. King Edward I ordered

- _ ‘

a group of his officials to examine him and to report his

»
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condition:

The same Richard is well enough; but 1t cannot be

safely said that he is so restored to soundness of mind

that there would be no danger in setting him free.

(as quoted in Greenland, 1982: 2)

Greenland (1982) suggests that with some minor
modifications, the equivalent of this statement might.well be a
part of a repert by a Board of Review to the Lieutenant Governor
or a province.. It certainly illustrates the concern over the
potential harm that a "criminally insane" person, if released,
may cauee; this concern is still emphasized in recommendations of
A.R.B.’s'today.

Another tradition that we have inherited from England is the
dbligation of the Crown (or the state) to QEt as Qare;s patriae
‘to those peérsons who cannot take care of themselves (i.e.’
children and the menﬁally ill). Because, of the legal and ﬁental 4@*
disability of the insane, they are iﬁ need of special care.for
their protection, and therefore any detention of insane persons
'is for thdir b_\enefit': (Phillips, 1986: 13). This philosophy has
been reiterated throughout the centuries in Engliéh case law
(Swadron,‘igszj. l. 7

' The Criminal Tunatics Act of 1800 had a more direct
influence on the development of the L.G.W. System in Canadakgn

that 1t was the ba51s for the constructlon of the statutoryl

provisions dealing w1th the criminally insane in the Province of
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Hadfield case in 1800. James Hadfield was charged with treason

-t

N
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Canhdé, The Criminal Tunatics Act was the diregt result of the

r an attempt on the life of King George III. The judges found

- him pot guilty by reason of insanity but did not know what to do

h him. oOrdinary lunatics were usually sent to Bethlehem '
Hospital; however, the security there was lacking and there was
no legaf{justification for holding him in jail because he had
been acquitted. As a result of this case the Criminal.tunéfics
Act of 1800 was passed within a month after the Hadfield case;_
Those who were found not fit to stand trial or not guilty by
reason of insanity could be ordered to be detained in close
custody until the pleasure of His Majesty was known. This‘Act
gave those defined as criminal lunatics a special status for the
first time and their detention was authofiéed for life if -

o

necessary (Swadron 1962: 202). b

The Crim; al Lunatics Act combined the tradition of the

sovereign acting as pérens patriae to persons of unsound mind
with the fear of the dangerousness of the crlmlnal}E insane.
This fear is exempllfled 1n the preamble to the Act:

Whereas persons charged with High Treason, Murder or |
Felony may have been or may be of unsound mind-at -the
time of committing the'offence...and by reason of such
insanity may have been or may be found not gullty of
such offence and it may be dangerous to permit persons
sQ acquitted to go at large...

(Criminal Tunatics Act, 1800 preamble).

t

-

»t



‘In addition to this, the system of dealing with the

| criminally insane that developed during the nineteenth century

was closely related to.the development of the asylum. It was the
development of this institution that would dramatically affect
attltudes toward the crlmlnally 1nsane and ultimately the ‘
treg?ment they recelved _Conflnement of lunatics underwent some

major changes from 1830 to 1875. From the date of Upﬁer Canada’s

inception in 1791, until about the 1830‘s, the plight of the

‘mentally‘ill,was not giveﬁ‘mucﬁ.cpns;deration (Smandych and

Verdun-Jones, 1986:-171).‘ During this time insare persons were

.
con51dered to be "dangerous“ ‘and were confined to jalls along

w1th crlmlnals and debtors (Verdun- Jones 1981).1 The

confinement of lunatics in the Common Gaol was generally regarded
as unsatlsfactory, and contlnuous efforts were made to establlsh
a PrOV1n01a1 Asylum (Sp%ane, 1965). "The protests of district
sheriffs, condemning existing instiiutienal facilities and

~
demanding the creation of a provincial ‘lunatic’ asylum, were

echoed in numerous petitions and reports submitted to the

_ provincial government throughout th 1830’5“ (Smandych and

Verdun-Jones, 1986:171). These ¥iews a \EXempllfled in the

statement made in John Connolly s book, Indlcatlons of Insanlty
in 1830: . | { .
. 3 b . - 14

[T]he}present regulations'%or the protection, of the
rinsane are _at once insufficient for the protection of



80

* the insane themselves, and dangerous to the public;
that it results from them, that some are improperly
confined, and others improperly at large; whilst the
eccentric are endangered, those that are actually mad
are often allowed a dangerous liberty; in that the
public are dissatisfied, and medical men harassed and
perplexed. '

(As quoted in Greenland, 1978: 211)

In 1831, a Select Committee was appointed to investigate the

best method for establishing a Lunatic Asylum in Upper Canada.

The Report on Asylums in 1836, proéuced by Dr.jcharles Duncombe,
argued that a Provincial Lunatic Asylum would serve as a curative
institution and would also‘be more econémical for the community.
Furthermore, Duncombe, aslwell as the majority of the advocates
of the insane asylum, was of the opinion that once lunatics had
recovered, they would become'productive'members of .

éociety (Smandych and Verdun-thes, 1986: 172). It was thinT)
reform movement that resulted in fhe eventual establishment of
the first temporary asflum in Toronte in 1841 (Smandych and ,
Verdun~Jones, 1986: 171). |

Part A: 1841 to 1899

With the Act of Union in 1841, Uppér and Lower Canada were

joined to form the Province of Canada. This new province
stretched from Gaspé to Lake Superior. The policies of Upper and
Lower Canada would now be decided by the new provincial

legislature (Careless, 1967). During the n%neteenth century
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Lowef.Canada was the only, provirice that” did noé.eétablisb a |
public asylum system. Instead, it implemented a "contract
system" with'privafe and religipus organizations (Verdun-Jones
and Smandych, 1981: 94). |
The pressure from improved facilitiesnéontinued throuéh the
1840’s. It was not until the early 1850’s ‘that a specially
designed building for the criminally insane was in operation
(Splane, 1965: 33).»'In 1843, the McNaughten case in England
created a new class that bridged the criminal and the insane.
The "McNaughten Rul?s“ established procedures and criteria for
'deéermining the sanity of a person'accused of a crime. Tﬁé
decision by the judges of the case.“to recognize thelexpertise of
medical practitioners and their right ﬁo participate as witnesses
‘in criminal trial is highly significant." (Verdun-Jones, 1979:
7). It gave the emerging discipline of psychiatry a key role in
the criminal trial process. Psychiatry was viewed as a
"science", able to detect symptoms of madness that eluded the
untrained, and to asses the aangerousness of the insane
(Foucault, 1978; Verdun-Jones, 1979). It was not untii the early
1850’s that practical effects of the McNaughten case coﬁld be
seen when legislation dealing with crimiﬁal lunatics was

established (Solicitor General of Canada, 1973; Verdun-Jones,

19Y9; Verdun-Jones and Smandych, 1981; Wormith and Borzeki, 1985).
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The calls for penal reform in the Province of Canada !
culminated in the Brown Commission Report in 1849. The Report

was also influenced'by the reform movement that developed in the
' ¥

United States and Europe. In fact the Commissioners who wrote
he 1848-49 Royal Commissi;h ﬁeport stated that they had

"aarnestly turned to reform systems in other countries with a

view of culling the best portions of each and édopting them to

thé conditions and requirements of our own la&nhd" (as quoted in y

‘\-_—\—-__ -

Bellomo, 1972: 21%. The Brown Commission endorsed a philosophy
of treatment -and separation, a philosophy that would soon be
applied with great zeal to criminal lunatics in Canada:

The example of a man being hanged could not touch_this
diseased population: indeed it could only brutalize
them further. What was required - as with any
infectious disease - was the isolation and treatment of
- the patient. r
(Beattie, 1977: 34-35).

In 1851 the Province of Canada passed An Act to authorize

the confinement of Tunatics in cases where their being at large

may be daflgerous to the public (Confinement of Dangerous

Act 1851). This Act was a virtual carbon copy of the Ernglish
Statute of 1800 in its provisions concerning those found
N.G.R.I., N.F.S.T. and those who were to be discharged from
custo&y for want of prosecution but found to be insane (W.P.I.)

(Verdhn—Jones and Smandych, 1981: 89) and reflects similar fears

3;/€£e insane.
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The Act focused on the protection pf the cpmgpnity from -
.dangerous lunatics, as evidenced by the title of the Statute, ahd
created four categories of criminal lunatics: _those found to be
N.G.R.I., those fQde tb be N.F.S.T;, those found t6 be M.D.I.
_aﬁd‘those persons founq{to be "dangerous". ' |

For tﬁose fgund N.G.R.I., charged with any offence, section’
1 of the“hct states that the Court before whom the trial was-held
must order that the individual be kept in strict custody in such
a place and manner as to the Court seem fit, "until Her Majesty’s
pleasure be knoﬁn.“ Thus, it appears that all lunétics who came
into contact with the law were considered a threat to the public
safety. It also provided-that the Governor of the Province may -
act on‘ﬁehalf of the Queen during Her Majesty’s absencéi This
was provided for in all the sections of the Statute except
section 5.

In the case of those found N.F.S.T. under section 3, the

Statute also in¢luded these persons indicted for any offence.

The .individual was also to be held in strict custoedy in the place
. i3
E A

and manner inlwhich the Court directed, until Her Majesty’s
pleasure was known. The same provision was made in section 2 for
those pefsons‘brought before the court to be discharged for want
of prosecution but judged to be insane (W.P.I.). With minor

modifications these sections exist in the Criminal Code today.

e
”

Fs
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For persons found to be:M.D.I. the procedure was quite
different. In section 4 an indiVviadal could be-held under any
type of confinement other than that of the Civil process and be
_considered undef,this section. However, it was not up to.the
Queén or the Governor to decide the sanity of the inmate:

...1f it shall .be certified by such Justice and
Physicians or Surgeons that such person is insane, it
shall be lawful for the Governor of this Province...to
direct by Warrant...that such person be removed to such
public Lunatic Asylum or other receptacle for insane
persons as he may judge proper...until it shall be duly
certifiéd to the Governor... by two Physicians or
Surgeons that such person has become of sound mind
(Confinement of Dangercus Lunatics Act, 1851: section 4).

~

If the person were to be certified as being of sound mind and his

PR

C e

sentence had not expired, then under section 4, the “Governor of
Canada could order him back to the place from wﬁich he was taken.
In the instance that the individual wasAnof liable to further _
imprisonment hé would be discharged."~k

Section 5 provided for the confinement of "dangerous
lunatics". Here, two or more Justices of the Peacé could order
that "...persons who, by lunacy or otherwisa,rare furiously mad,
or so disordered in their senses as to endanger their own persons
or property, or the person or property of others, if permitted to
be at largg...(be) képt §gfely locked up in some secugg place...”
This was by far the iaréest grdoup that was created by the

legislation. After Confederation, this category was no longer
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considered to fall within the realm of the "criminally insane"
and it was subsumed by the civil commitment process established

]

by the legislation of the'proviQpes (Verduh-Jones and Smandych,

1981: 98).2

The Prison Inspectiqn Act was passed in the same year and
constituted what amounts'tP the first Review Board of Canada’s
L.G.W. System.3 The Inspectors were tg report on the "state of
the Institution and the patients thérein, and the times of their

—

admission or discharge." (Canad&f\&§§;: 1) . However, because of
the contract system instituted in Lowér‘Canada, asylums in Québec
only fell partially within the jurisdiétiop of the Board of
Inspectors (Verdun-Jones and\%mandych, 1981: 95). The Reports of
the Inspectors discussed only the peculiér cases thaE occurred in
any detail. The amount of information and empﬁasis‘on treatmént
of criminal ;unatics varied with the different authors of the
Reports during the nineteenth century. Nonetheless, these
Reports as a whole provide an excellent description of the
oéérafion of the L.G.W. System. S

During this time it was still standard practicé to confine
lunatics in the local gaols and then transfer them to the nearest
asylum when space became available. In 1852, a Criminal Lunaﬁic

Asylum was established for the specific purpose of housing

. lunatic convicts separate from the general inmate populaticn
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' (Wormith and Borzeki, 1985: 7). It was not until 1859 that

mentally ill prisoners in the penitentiaries were sent to the
asylum in Toronég (Splane, 1965: 148);

A Nova Scotia case in 1854 suggests‘that even though similar
legislation did not exist in the Maritimes,?simila; procedﬁrés

and concepts were followed. A prisoner was tried for murder and
. .

found N.G.R.I. but there was no Statute in Nova Scotia that dealt

-with this area. The Chiéf Justice found that the Crown had an

inherent prerogative as parens patriae and the right to keep in

custody all insane persons for the purpose of protecting the

public. Thus, the prisoner was to remain lawfully in the custody
A Y

of the government (Swadron, 1962: 203-204).

" As a result of the Prison Inspection Act of 1857, a medical

superintendent of the criminally insane was appointed and an Act

~ to_provide for all insane inmates in the penitentiary seemed

imminent (Splane, 1965: 148). The Rockwood Estate was purchased
by the government in 1858 in order to establish such an asylum.
The practice of sending mentally ill offenders to the Toronto

Asylum was discontinued in 1859. .

[

The Rockwood Asylum is intended for the reception of
convicts who may have become insane during their
confinement in the Penitentiary, and of that class of
lunatics whom medical men call ‘dangerous’ but whom by
a contradiction of terms, the law designates ’‘Criminal
Lunatics’. - :

(Canada, 1859: 19)

-~

~J
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The legislation that provided for the creation of Rockwood
‘Qriminai.Lunatic Asylum was passed in 1857 and was entitled An

Act for éstablishinq Prisons for Young Offenders - for the better

government of Public Asyvlums, Hospitals and Prisons, and for the

better construction of Common Gaols (Criminal Tunatic Asylum Act
Y -

1857). Under section 30 of the Act, the Asylum could be used as
a Lunatic Asylum or a place of safe keeﬁing for those .persons

kept in custody under the Confinement of Dangerous ILunatics Act

1851. Section 28 of the Act stated that the Criminal Iunatic
Asylumlto be established would be with}n the limits of the City )
or Township of Kingston. Section ég‘p§ovided for the admission
~of insane convicts from the Penitentiary. Here, the power to
zﬁransfer an M.D.I. to this Asylum was not vested in the Governor.
An inmate had to have been certified as insane by the Surgeon of
the Provincial Penitentia;y and the Medical Superintendent of the
Criminal ILunatic Asylum before s/hé could be transferred. Only
then could the Warden of the Provincial Penitentiary authofize
the transfer of the M.D.I. This obviously conflicts with the

procédure set forth.under section 4 of the Confinement of

Dangerous ILunatics Act 1851. However, it is not certain who
exercised authority over insane convicts from the Penitentiary.

Despite this confusion, the authority of the Governor of the
e :
Province in releasing an insane convict was recognized in the

T
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final sentence of section 29:

~7...if the term of imprisonment of any convict shall
expire while he is detained in the said Asylum, he may,
nevertheless, be detained therein until discharged
sane, or delivered to his friends under a warrant of
the Governor to that effect. oL ‘
(Criminal Tunatic Asylum Act 1857;‘section 29)

The enactment of such legislation presents some interesting

points for consideration. First, insane convicts would seem to

have been considered to be more dangerous than those found to be

N.F.S.T. or N.G.R.I., thus warranting separate confinement and
_ p ‘

- treatment.? Also; there appeared to be a difference in the level

of dangerouéness between insane prison inmaﬁes and insane -
peniténtiary inmates. This was implied throﬁgh the specific
stipulation that the Criminal Lunatic Asylum was to be used
primarily for the safe keeping and treatment of insane convicts
from Kingston Pepitentiary. These views were the basis for
continued calls for separate wards for criminal lunatics in the

Reports of the Inspectors of the Asylums, Prisons, &c. during the

eighteenth century.> Second, this statute represents a shift .in
the authority over mentally ill inmates. The Warden of the
Penitentiary, instead of the Governor of the Province, was givéﬂ ¢
the power to transfer insane convicts to a mental hospital. Tﬁ{s
shift in authority was made complete after Cahfederation‘when the
responsibility for Penitentiaries was placed in the hands of the

o’

federal government.® The transfer of responsibility for insane

; N
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penitentiary inmates to the Warden is a particular point of.
' interest. It constitutes a break with the traditional obligation
of parens patriae of the Crown with respect to criminal lunatics.
S N
On January 16, 1857, a letter to the editor of the Globe,
signed by James Magar,'was published describing many atrocities’
that supposedly occurred at the Provincial Lunatic Asylum in
Toronto. In his letter, Magar (1) charged the Steward of the
Asylum with "...seducing and having illicit communication with a
Lbpatient...", (2) accused the Asylum of allowing the bodies of
dead patients to be dissected and their brains removed for the
Puse of doctors not connected with the Asylum and (3) stated that
a pregnant patient, confined under a warrant of the Governor, was
put in a strait jacket when she went into labour. The day after
the letter was published, James Magar was fired by Dr. J,.
Workman, Medical Superintendent of the Provincial Lunatic Asylum
(Canada, 1857). A month later there was an official enquiry by
the Commissioners of the Provincial Lunatic Asylum:
... [W]e carefully examined into the statements made by
the said James Magar, and examined all the witnesses
produced by him; and after the most careful
.investigation, we came to the unanimous conclusion that
the charges made were utterly without and completely
void of truth, so far as any criminal charge against
the Steward or any other person in the Asylum.
(Canada, 1857)

With respect to the pregnant patient, the Commissioners based

their decision on the report submitted by Dr. Workman and made no



-mention of“inﬁéstigating the matter any further.. The '

s
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Commissioners also did not discuss the practice of dissecting

dead patients by doctors not associated with the Asylum. Because

-~

of the lack of information provided on these cﬁarges, one cannot
be certain that.such atrocities did not take place. 1In fact, it

. ~
is common knowledge that the conditions for the confinement and

f lunatics during the nineteenth century were

dgplorable.

\

' " The provisions of the Criminal Tunatics Act 1851 were
[’

coﬁsolidated in 1859: An Act pespecting the confinement of

Lunatics whose being at large may be dangerous to the public

(Confinement qf-Dan&erous Lunatics Act 1859). Sections 1 to 9

were restated almost verbatim as the first four sections of the
1851;Act‘relating to the "criminally insane™,.

A newaéection was included that provided for the confinement
of "dangerous lunatics"™ in addition to the old provisicﬁ.that was

incorporated under section 10 of the new Act. Thi% section ‘;/J

reveals the continued fear of the insane and how this fear was

Y
closely associated to the potential for crime. It stated that:

If any person has been discovered and apprehended under
circumstances that denote a derangement of mind, and a
purpose of committing some crime, for which, if
committed, such person would be liable to be indictedq,
and any of Her Majesty’s Justices Of the Peace before
whom such person may be brought,\thinks fit to issue a
Warrant for committing  him as a dangerous person
suspected to be insane...
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(Confinement of Dzngercus Lunatics Act 1859, section 7)

Also in 1859, the Legislature of the Province of Canada

passed an Act respecting a Iunatic Asylum for Criminal Convicts.

"This statute was a reenactment of the Criminal Iunatic Asylum Act

185 remained virtually unchanged.

//, According to the Preliminary Report of the Board of

Inspectors of Asylums, Prisons, &c. in 1859, the buiidings

intended for the Criminal Lunatic Asylum at Rockwood were not yet
completed (Canada, 1859: 19). 1In fact, there was only enough
room fgr female lunatics, and plans had to be made to house. the
male lunatics. Insane convicts were confined in the basement of
the Kingston Penitentiary whére they received cafe from the
medical superintendent of Rockwood when he had the time. The
poor conditions that existed in the penitentiary resulted in a
mortality rate triple that of the women confined in Rockwood
Criminal Lunatic Asylum. This arrangement did not change until
early 1865 (Splane, 1965: 148).

| Those persons confined under the other sections of the
confinement of Dangerous Lunatics Act of 1859, however, were held
in the Rockwood Asylum. Not surprisingly, theré were abuses of
these persons as well. It appears that the admissions from the
local gaols of lunatics to Rockwood were mostly classified ‘as

"Dangerous Lunatics to be confined by warrant of the Justice of
i ..
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the feaceﬂ (under section 7 of the confinement of Dangerous
Lunatics Act 1859). The families of the confined individuals as
well as the Justices of the Peace, misused the proceedings for
"déngeréus'lunatics" in .order to ensure that the insane would be
kept in sSafe custody. ¢ Furthermore, there was no‘E?blic asylum
for easterp Upper éanada and many relatives attempted to have
such persons admitted to Rockwood'gb they would not haye to pay
for the family member’s "treatment" (Verdun-Jones and Smandych,
19§i: 99). |

Similar abuses of the commitment process occurred during the
1860’s at the Provincial Lunatic Asylum in Torgnto and Rockwood
Criminal Lunatic Asyluﬁ (Verdun-Jones and Smandych, 1981: 99).
The Report of the Board of Inspectors for 1866 reiterates this
" point. Dr. Litchfield, Medlcal Superlntendent of Rockwood
stated that the ma]orlty of the patlents admitted under a Warrant
of the Governor of the Province of Canada of in‘1866 were
"dangerous to be at large" and that "...the practice of sending
brdinary cases of-insanity under warrant, has been to some extent
an evasion of the law. The gfgat pressure on public Asylums of
the Province...has no doubt been the cause of this evasion™
(Canada, 1868: 126).

This report also pfovides some insight into the operations

of the Governor’s Warrant System at; this time and suggests that
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politics played a role in deciding whether a Governor’s Warrant
- patient should be released:

At present when an ordinary case of insanity is made
criminal by tacking on to it the charge of assault, or
the other grave offence of not being able to give bail
for good behaviour, the insane offender is forthwith
committed to gaol as the preliminary step to a transfer
to a Criminal® Lunatic Asylum...[A]fter the so-called
criminal lunatic has recovered his reason, and before a
discharge can be made out from the Asylum, the details
of the case have to be considered by the government and
the warrant has to be rescinded. It is true that each
successive Government has given prompt and paternal
attention to the claims of these most melancholy of
human supplicants. But in General Asylums:, and in
ordinary cases of Mania, not complicated with grave and
serious crime, the question of the admission and
discharge of a patient from an Hospital for the Insane,
is viewed as a purely medical question...

(Canada, 1868: 126-127)

According to this Report, thirty-five criminal lunatics were
admitted to Rockwood in 1866 (see Table-6). The majoritﬁ of
these patignts (83%) were transferred under warrant of the
Governor from gaols, 15 were transferred from the Penitentiary
and one was a juvenile transferred from the Reformatory at |
Penetanguishene. Table-6 indicates fhat all of the lunatics
transferred from gaols were charged with violent offenses. This
suggests that_Ehe abuses of tﬁe system may not have been as
grievéus as Dr. Litchfield or Verdun-Jones (1981) would have us
believe. Considering the offenses with which th%se persons were
charged- (as noted in Table-6), it would seem logical that they

were considered to be "déngerous to be at large".
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Dr. Litchfield discusses four ‘cases where criminal lunatics ~
had improved to such an extent that they were able to assist in
the operation of the Asylum. However, the remarks he makes
concerning one patient who murdered his mother illustrate the
' fact that psychiatry could not guarantee‘the behaviour of the
patient when released and thus, all potentially dangerous
patients, especially those who had committed a crime should be
kept in safe custody indefinitely:
1 . .
He deeply depléres the dflusions which resulted in the
death of his mother, 'and sought by an industrious and
useful life to make atonement for-his involuntary
offence. But his disease will probably recur, and -
possibly with it the homicidal propensity, and it may\ AN
, be a duty to society to keep this young man in a place
of safety for the remainder of his life.
(Canada, 1868: 130)
- After Confederation, the new<¢Canadian Parliament, in an

attempt to exert its exclusive jurisdiction over various aspects

of criminal procedure, passed the Criminal Procedure Act of 1869

f

(Verdun-Jones and Smandych, 1981: 89). Essentialiy, the

provisions set out in the Confinement of Danqégous Lunatics Act

of 1851 were reproduced.- However, there was one modification:

The discretionary powe; to order the custody and release of the
"criminally insane" was given to the Lieutenant—Governor of the
province. By viftue of Section 92(7) of the B.N.A. Act )
jurisdiction over the mentally ill and their incarceration was

given to the provinces. . Yet, the Crown still had the prerogative
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of acting as parens patriae to persons of unsound mind. Since
the prerogative of the Crown followed the division of legislétiye
authority set out in the B.N.A. Act, the wardéhip of insane
persons was ve;ted in the Lieutenant Governor (Phillips, 1986:

. o

13). Persons held in custody under sections 99 to 104 of the
I

Criminal Procedure Act of 1869 were subject to confinement in the

place and manner that the Lieutenant Governor deemed fit, until
the pleasure of the Lieutenant Governor was known. _Sectionllos,
relating tofM.D.I.’s, remained the same except that the
certificate of the insanitj of the inmate was to be given to the
Lieutenant Governor, and he decided where the inmate was to be
held. | ’

Also, the control of the Rockwood Asylum fell under the
Director of Penitentiaries because it was Eonsidered part of
Kingston Penitentiary. However, afrangements were made with the
federal government for L.G.W. patients to be confined at

Rockwood, at the expense of the Province (Canada, 1875).

Section 105 was amended in 1873 in An Act further to amend

the law respecting certain matters of procedure in ecriminal cases
. Y

(the Criminal Procedure Act of 1873). Under the Statute, any
person inprisoned for an offence, imprisoned for safe custody,
. charged with an offence or for not finding bail and found to be

insane would be subject to confinement under section 105. This
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was essentially the same as the Confinement of Dangerous Lunafics
Act of 1851. However; what is &ntefesting is that the authority
of the Lieutenant Governor was broadened, so that it was no
longer necessarg to obtain a certificate by two physicians or

surgeons. The new section also stated that an inmate was to be

detained until his complete or paxrtial recovery. Again this was

subject to the consideration of the Lieutenant Governori. !
...upon such evidence of ‘any person imprisoned..., as
the Lieutenant Governor shall consider sufficient, (he)
may order the removal of such insane person to a place
of safe keeping; and-such person shall remain there, or
in such other place of safe keeping, as the Lieutenant
Governor may from time to time order, until his
complete or partial recovery shall be certified to the
satisfaction of the Lieutenant Governor, who may then
order such person back to imprisonment, if then liable
thereto, or otherwise to be discharged
. (Criminal Procedures Act of 1873).
This amendment initiated new legal procedures for the committal
of insane persons, that have virtually remained unchanged. The
Lieutenant Governor, as in all the sections governing the
criminally insane, was given the final decision as to their
release. It is difficult to determine what exactly the intent of
the amendment was. It is safe to assume, however, that the
changes to section 105 were an attempt to make the authority of
the Lieutenant Governor consistent with that of the other
sections. If the Lieutenant Governor acts as parens patriae to

those insane persons under the other sections;'he should do the
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same for mentally ill inmates. ‘ N

From Fhe first of July, 1867 to September 30, 1875, 511
L.G.W. patients were admitted to Rockwood of whom 132 were
discharéed+'101 died,;3 were transférred to the’Tof;hto Asylum, 2
escaped and one was sentvhome on a "probaktionary leave of
absence" (Ontario, 1875:27). This was fhe first reference made
to the actual conditional release of an L.G.W. patient. It was
still the practice dqring this time to send L.G.W. patients to
gaols until‘space was available in an asylum. However, this
practice had come under increasing criticism since the early
1860’s. Too many pecple were being committed to gaol "without
good cause" and the conditions of confinement were ﬁotally
inadequate (Canada, 1868: Ontario, 1875). -

The feér of confining insane criminals in the same ward with
“ordinary" lunatics was stressed again in the 1875 Rockwood
Asylum Report for the Province of Ontario. It was stated tha£
such an "indiscriminate mixture...is productive of bad resulté,
in the display of the greater amount of viciousness than is
witneésed in any other Asylum of the Province." fOntario, 1875:
-27). Hewever, it appears that the consideratiSn given to L.G.W.
patients had improved somewhat. In fact, an attendant who was
struck by an L.G.W. patient was gigmissed-after he returned the

N

blow (Ontario, 1875: 27).

.
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Rockwood was purchased by the province of Ontario in 1877

and, because of the increasing need for a “general asylum" in the

eastern part of the province, no longer served as an institution

+ for the "criminally insane". Some L.G.W. patients were

transferred to the various gaols and asylumé of the province that
had rooﬁ (Oﬁtario, 1880: 38). 'However, a Small Asylum for
Criminal Lunatics was maintained at Rockwood. It was not until
1890 that another asylum was established from criminal lunatics
when the reception hosﬁital of the Hamilton Asylum was set "aside* '
for the detention of the criminal insane of the province..."
(Hurd, 1917: 166). ‘

In 1879, the North West Territorjies, which at this time

included Saskatchewan and Alberta, passed An Ordinance Respecting

Dangerous Lunatics. It stated that:
When a person was found to be insane or dangerous to be
at large, the Justice of Peace. would direct that the
person be conveyed to the North West Mounted Police or
to the Keeper of the Common Gaol and safely keep him
until the pleasure of. the Lieutenant Governor be known
or until he shall be discharged by law.

j (Hurd, 1917: 231)

This is significant in that it illustrates that the prgrogative
of the Lieutenant Governor t6 act as paréns patriae for insane
persons was recognized in other parts of Canada that'wefe outside
the Dominion. Whenever any person was to be held "until the

pleasure of the Lieutenant Governor be known", it was the
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procedure for the Lieutenant Governor to order that person
rémoved to and confined in any asylum or other place of safe
keeping. In many instances ﬁhe insane person was sent to an
asylum iﬁ Manitoba; in such cases the Lieutenant Governor of
Manitoba would decide when the person would be released (Hurd,
1917: 231).

In 1886 criminal procedures were revised aéain. The
sectioﬁE relating to the L.G.W. System were changed to sectién
252 to 258, “but that was all that was changed. The wording of
the sections remained the same. ‘ /

" The enactment of the Canadian Criminal Code in 1892 provided
fof the L.G.W. System under section 736 through 741. 1In section
736, the Code specified that only those persons fou?d N.G.R.I.
for any indictable offence could be subject to confinement under
a Lieutenant Governor’s Warrant, thus greatly re&ucing the number
of people found N.G.R.I. that could be held under an L.G. In
the case of persons found N.F.S.T., the Code provided, under
”séction 737 (4), that "no such proceeding shall prevent the ¢
acﬁuseg,from being afterwards tried on such indictment" (An_Act
. Respecting the Criminal Iaw, 1892). The provision relating to
persons broughtlbefore the Court for discharge for want of
prosecution and found tonbé inééne was not changed under section

+*

739. Another change made provision for M.D.I.’s in Section 741.

%

-
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It wasﬁamended to exclude ﬁaﬁy person imprisoﬁéd in a
penitentiary for an offence." It was not clear why s@ch a change
‘'was made. This was most iikely linked to the-development of

procedures.in the Penitentiary Act pertaining to mentally ill

inmates in penifentiaries.

The issue of the confinement of criminal lunatics with
"ordinary lunatics" was still being stressed. Criminal lunatics
were considered to be a dangerous class of patients that had
‘detrimental effects on other classes of patients. This view is
exemplified in the Ontario Asylum Report on the Small Asylum for
Criminal Lunatics in Kingston in 1899:

Ordinarily, the insane convict is not much more trouble

than any other insane person, but when we come to

dealing with the homicidal criminal lunatic, it is a

very different thing. It is almost criminal to allow

them to mix with patients of such an institution as

this, and the evil effects of such association are ever

present. These human monsters are guite irresponsible

" and should be kindly cared for, although carefully
- secluded from their fellow beings who do not suffer
from the criminal instinct.
(Ontario, 1899: 103)

The legislation of the nineteenth century dealing with the
"eriminally insane” underwent some significant changes; however,
social attitudes towards the mentally ill did not. The mentally
111 offender continued to be feared by the community. The
development of the asylum in 1841 may have spared the "criminally '

insane" formal punishment by the criminal justice system but they
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still suffered the "pains of imprisonment" (Verdun-Jones and (

~

Smandych, 1981). Dangerousness-was incorporated as a legal
concept at the beginning of the 1800’s and "became a medico-legal
concept when phy#icians, partl§ psychiatrists, accep;ed*the
responsibility for the assessment of dangerousnesé‘through their
involvement in 1ega1‘proceedings as expert witnesses, in
comﬁittment procedures for mentally ill individuals and the
management of offenders" (Harding and Adserballe, 1983: 351—392).

Although the nineteenth century witnessed a sharp shift
in the government control mechanism employed by
Canadian society, to dispose of the insane, it could be
argued with some justification that conditions in both
the penitentiary and the asylum were not markedly
dissimilar, in spite of the assumption that the
penitentiary was intended for ‘punishment’ and the .
asylum was intended for ‘moral treatment’

(Verdun-Jones and Smandych, 1981: 104)

™ Part B: 1900-1949

By the end of tﬁe nineteenth century, a system of dealing
with those persons defined as "criminal.lunaticé" by law was
firmly es;ablished in Canada. JThe next phase in the development
of ﬁﬁe present L.G.W. System'was the appeal and interﬁretation of
the law in court cases. It was through these cases that the
inherent concepts and functions of the L.G.W. System were

refined.

From 1900 to 1949, several landmark decisions were made
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defining the jufisprudeﬁce with respect to the‘L.q:W. in Canada.
These caées represent the official/acceptance by the judiciary of'
the fears éoncerning the confinement and treat;Znt df criminal
lunatics that were gxpressea throughout the nineteenth century.
Very few calls for reform of the L.G.W. System were made during

this period. This is not surprising, when one considers the .
major events that o&cupied thé concerns of the Canadian
government and puglic (i.e. the Great War, the Greét Dééfeséion,
and World War II}. What is more, no legislation had been enacted’
to protect the civil rights of Canadians. . _
Perhaps fhe earliest of the landmark cases was th&fvpffgigg
Q. Duclos (1907). It was asserted in the appeal that, because of
the changes in.the seﬁtion of the Code in 1892 relating.to'the
L.G.W. System, the Lieutenant Governor did not have the authority
to issue a warrant. Prior to 1892, the authgrity to issue a
warrant was provided in each section: The warrant was appealed
because such éuthorization was not specifically stated in section
736 of the 1892 Code, the section that was épplied to Duclos.
However, it was stated in section 740 of the 1892_gégg that "[i]n
all cases of insanity so found the Lieutenant Goverrior may make
an order for the safe custody.of the person so fouﬂd to be
insane, in such place and in such manner as to him seems fit"

v

(Criminal Code, 1892: section 740). It was decided that this
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power applied to section 736 to 739 and the abpeal was quashed
(King v. Duclos'1907: 281f. This case also provides some
meaningful insight into the legal theory upon which the L.G.W.
System was based. It indicated a change iﬁ the perception of
L.G.W. patients from that of the 1800’s. It assumed £hat if a

person was found to be N.G.R.I., he was also placed in the class

of dangerous or criminally insane: ’
The theory of law..is that the fact of having committed
that offence puts him in the class of dangerous or
criminal lunatics. , It insists that there should be
" full subsequent observation and enquiry as to whether
his delirium or his emotional state of mental
_— respon51b111ty has run its full course.
(King v. Duclos, 1907: 282)

In 1910, in the case of King v. Trapnell, a significant
decision was made concerning the nature of the confinement under
an L.G.W. The case involved the escape of three men found

N.G.R.I. from the Provincial Asylum at Hanilton. It was decided

(4]

that they were serving a criminal sentence under section 969 of
the Co ? and therefore, their custody was as criminals.

Th \ﬁen were, therefore, in my opinion, in lawful
cu tody under sentence of imprisonment for a
crime...The order at thg trial of each was that he be
{ept in strict custody until the pleasure oI the

ieutenant Governor should be known; the order was that
he be conveyed to and detained in the Provincial Asylum
at Hamilton. These things surely amount to a sentence
of imprisonment and none the less so because
*indeterminate’. It is less than imprisonment for
life, because, although it may last for life, yet it
may be a day shorter, a month, a year or years.

" (King v. Trapnell, 1910: 350-351)

\
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The issue was raised that they. sho 1d be confined as lunatics
because the men were acquitted on the grounds of insanity.
However, the Judge stated that they were only in a sénse
acéuitted because they committed the crime with which they were
charged but.were at the time insane. Thus, it is safe to assume
that confinement under an L.G.W. for a person found N.G.R.I. was
not intended to treat his or her mental illness. It seems
logical that the same cgpsideration would be extended to the
confinemenf of insane convicts because they have been found
guilty of a crime and were already serving their senténce.ﬁ

While a system of handling L.G.W. -patients haq already
developed in Ontario and Quebec, there iq some indication that
the system developing..in the newer proqiﬁceé w;g taking a
différent course. For ekample, in 1917 in Saskatchewan, it
appears that a great deal of poﬂer was p%aced_in the hands of the
" Attorney General. _"If the justice is satisfied thit the person
before him is insane and dangerous to be at large, he shéll
commit him to the nearest jail. The Attorney General may, by his
warrant, order and direct the removgl to any asylum of any person
committed to jail" (Hurd, 1917: 226).

In 1922, in the case of Delorme v. the Sisters of Charity in

Quebec, establishment of the absolute authority of the Lieutenant™

Governor was laid out. Delorme appealed his confinement under

L)



- 106

¥ .
and L.G.w. under a writ of habeas corpus. He was found N.F.S5.T.

but was later certified by the Medical Superintendent of the St.
Michael~Archange Asylum to be "...in a sufficiently lucid mental

P

condition to understand thoroughly the management of his affairs
and to take care of his person“ (Delorme v. the Sisters of
Charity, 1922: 219). Howevér, the_juage stated that he had no
jurisdictioh as it was a matter solely for the Lieutenant
Governor. Thus, evén though he was.declared fit by the Medical
Superintendent of the Asylum, he could still lawfully be confined
under an L.é.W.—-The aecision of the fitness of a person found
N.F.S.T. was within the discretion of the Lieutenant Governor.

In the 1927 Revision_of the Criminal Code; *he provisions of

the 1892 Code were reenacted as"séctions 966 to 970 with no
change. In the same year, the discretion of the Lieutenant

Governor was further elaborated upon‘in

fReqina v. Coleman 3
as well as—the function of the confingvént of those found (::;
N.G.R:I. of murder and was ordered tq&be confinéd for safe
custody indefinitely in the Halifax countyljail by the Lieutenant
Governor. The warrantlwas appealed on the‘basis that confinement
in a jail was not the intention of the law. However, the judge
did not agree: -

The Lieutenant Governor has the widest discretion as to

the place and manner of confinement ordered. The

prisoner is presumed to be insane under the
circumstances and it is the duty of the Crown
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represented by the Provincial Ggygrnment to keep in
safe custody for the purpose of protecting the
community.
(Regina v. Colemafi, 1927: 148) ' -

In Ontario, a high security facility for the criminally
insane was establighed at Peneténguishene in 1933 as part of the
psychiatric hospital there. It is still in operation today
(uﬁder the name of Oak Ridge). However, L.G.W. patients had
little hope of release and consequently lived out their lives at

e dsylum (Hucker et al, 1984: 2).

In 1938, the Archambault Report on the Penal System of
Canada came up with one of the first major criticisms of the
L.G.W. System. It stated that there was no such class of person
as the ‘"criminally insane". They'weré in no way to be considered
criminals because their violent and crimfhal*tendencies were d&é
to mental diseaée. The Commission concluded that aéfdiseased
persons théy should be the responsibiiity of the provinée. Thus,
provisions for thelr custody should be made under provincial
rather than federal leglslatlon (Cé\ada 1938). "It is a grave
reflection on ourtpenal system that several insane persons shoula
be confined in ouf penitentiaries, caged like wild beasts, where
there is neither means for properﬁlreatment noxr personnel with
experience to deal with them" (Canada, 1938: 158). However, the

provinces were hot of this opinion and made their views known to

the Commission.

e
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The Provinces ought not be asked to maintain mental
institutions for insane criminals; alsoc the mental
institutions in the provinces are in the nature of
hospitals to which law abiding citizens are sent for
treatment, and it is unfair to these citizens to be
confined in the same institution with dangerous
criminals who have committed serious crimes

(Canada, 1938: 155)

This attitude expressed by the provinces shows that the fear of

r

mixiqixcriminal_lunatics with "ordinary lunatics” that had bgen
R . ‘

such major concern in the early stages of the development of
the L.G.W. System in the H&neteenth century was still.prevalent.
The exclusive jurisdiction of the Lieutenant Governor "not

subject to control on the part of the courts" was again upheld in

Champaign v. Plouffe (1940). However, an L.G.W. was quashed in

g
another case in the same year. 1In Trenholm v. The Attorney

General of Ontario (1940), the éppellant waé charged with murder
on January 3, 1938 and remanded to the Toronto gaol until January
10, 1938. A warrant was issued by the Lieutenant Governor for
the confi%ement pf Trenholm to the Ontario Hospital on January
12, 1938. Nonetheless, according to section 970 of the Code, the
Lieutenant Governor was authorized to iﬁﬁue a warrant if the
person was "imprisopnzd in any prison other than a penitentiary
for an offence, or imprisoned for safe custody charged with an
offence, or imprisoned for not finding bail for good behaviour to

keep the peace" (Rogers, 1929: section 970). Because the warrant

was dated two days after the expiry date for his confinement set
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by the Magistrate, it was decided that the Lieutenant Governor
could not issue a warrant. In this case, the appellant was not
"iﬁprisoned in safe custddy charged with an offence".

¥ In 1947, Saskatchewan continued to develop its own system
with the establishment of two advisorylreview committees. Each
committee was composed of a local judge, a representative of the
Attorney General, the Director of Psychiatric Service, the
Superintendent of the Mental Hospital concerned and the
Superintendent’s Clinical.Director. L.G.W. patienté found to be
N.G.RTET’;r N.F.S.T. had the right to an appeal once a year and
the Superintendent of the Hospital could suggest that a patient’s

case be reviewed at any time (Swadron, 1962: 207). This was the

first Advisory Review Board specifically £or the review o; L.G.W.
patients. : ‘ S

In the first half of the twentieth century the pfeéedent was
established that because ‘of the inherent obligation of the Crown
to act as parens patriae, the authority of the Lieutenant

- <

Governor over the "criminally insane" was above appeal. The fgar
of the "criminally insane" was perpetuated through the
classification of L:G.W./;atients as "dangerous" by the courts.
Also, this stage in the Qevelopment of the L.G.W. System
witnessed the furthef individualization of the System from

province to province.
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Part C: 1950-1987

This, period is marked by a dramatic increasé in\the interest
in the plight of the mentally i1l who come into contact with the
criminal justice system. Improvements iﬁ the treatment available
to the mentally ill along with the increased awareness of the
lack of ability of psychiatry to predict violent behaviour, and
changes that occurred in the United States and England led to
criticisms of the L.G.W. System and increased calls for reform.
These demands for change indicated a change in the attitude '

toward the nature of the detention of L.G.W. patients. It was no

slonger viewed as confinement solely for the protection of the

\ N
public; it had a conjunctive purpose of being of some benefit to

the L.G.W. patient. However, the traditional attitudes

" concerning the dangerousness of L.G.W. patients did not change.

In fact,, Quinsey aﬁa Boyd (1977) illustrate that those found
N.F.S.T. had been added to this class of "dangerous lunatics“.
Despite the attempts to safeguard the rightirof L.G.W. patients,
thé law pertaining to the L.G.W. did not essentially change and
the absolute authority of the Lieutenant Goyernor was not really
challenced.

The sections of the Criminal Code relevant to the L.G.W.

were changed to sections 523 and 527 in 1954. However, the only
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change made pertained to mentally ill inmates (section 527).
The section was divided into five subsections. 1In 557(1) the
terms mentally ill, mentally deficient and feeble-minded were
added. These terms were added to the section so that the case
lawfpreviously decided that had developed in this area could be
retained (Canada, 1954: 2855). No matter what was attached to
the four conditions of 547(1), there appeared to be no limits
imposéd upon the Lieutenant Governor, with respect to the type of
evidence "satisfactory to him® (Swadfon, 1964: 333). Subsection
(3) states that whereuthe Lieutenant Governor is satisfied that
~an inmate has réaovered he may order that the person {a) be
returned to prison if liable to further custody in prison, or (b)
be released if he is not liable to further custody in prison.
This is the same as the previous section in 1927. however, in
the instance that -the Lieutenant Governor is satisfied‘that the
inmate has only partially recovered (in subsection (4})

...he may, where the person is not liable to further

custody in prison, order that the person shall be

‘'subject to the direction of the Minister of Health for

the province, or such other person as .the Lieutenant

Governor may designate, and the Minister of Health, or

other person designated may make an order or direction

in respect of the custody and care of the person that
he considers proper.

(An_Act Respecting Criminal Iaw, 1954).

This amendment is interesting in that it allows for civil

commitment of a mentally disordered inmate, under an L.G.W.,
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whose prison sentence has expired. Section 527 was primarily
used for the transfer of persons, serving a sentence in a prison,
to a mental institution (Swadron, 1964: 333). However, this
section was the cause of major concern in later years. It was
‘made pdssible that a person charged with an offence may be held
"in custody in a prison" and therefore be subject to removal to a
"place of safe keepingﬁ unéer section 527(1). Liability to
further custody in section 527(3) and (4) could even be applied
to a person merelyleharged with an offence, in as much’ as he is
liable to further custody to await his trial. What is more, an
order”undé: section 527 could be made without any judicial
finding .and even without the accused being brought to court at
all (Swadron, 1964: 333-335).

Not surprisingly, there was increasing pressure for the.
improvement of the system governing the "criminally insane". Two
years after the 1954 amendment, the Fauteux Report on’the
principles and procedures of the remission service of the Justice
Department was published. A special note was made of_;he léck of

) —
psychiatric services for inmates in both provincial and federal

prisons (Canada, 1956: 28). In 1957, the McRuer Commission,

inquiring into the insanity defence of the Criminal Code,

recommended two, at the time seemingly radical, changes to the

L.G.W. System:
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(1) It is suggested that the trial judge should be
given jurisdiction to hear evidence after the verdict
(of N.G.R.I.) as to the mental condition of the
acquitted person and decide whether he should be
committed to a hospital or released.

(2) ...that the provincial authorities consider some
' regular review of cases where persons have been
committed after the verdict of a jury, and if complete
recovery can be established with assurances, provision
should be made for their release...and [they] should be
reviewed at least once a year whether a request is made
to appear before a committee or not
(Canada, 1957: 42-43).

In the 1960’s the pressure for change was increased. The
Canadian Bill of Rights was passed in 1960. This was the first
*federal legislation in Canada concerned with protection of-
individua; civil rights and, as such, was £he catalyst for many

challenges to authority of the Lieutenant Governor both in the

judiciary and in the literature. Section 2 of the Bill of Rights
provided that every law of Canada must not be(administered in
such a way that it constitutes an abridgement of the rights and
freedoms specified in the Act, such as the right not to be
subjected to arbitrary detention or confinemeﬁt, cruel and
unusual punishment or treatment, and the right to have detéhtion

determined valid under a writ of habeas corpus.

With the promising new treatments in use at psychiatric
hospitals in the early 1960’s, medical superintendents were
prompted to explore the possibilities of transferring L.G.W.

patients who had recovered to 1éss secure hospitals (Hucker et
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al, 1984: 2). Howe§er,‘such transfers were not providéd\;:r in- |
_ the Criminal Codel It was not until 1972 that the "loose Vﬁg of
warrants" was provided for in the Code. Also in the early -
1960’s, Bérry Swadron wrote a numbe; of articles (Swadron (1962),
(1964),) criticizing the treatment of the "ériminally insane" and
. proposing maﬂy changés to the L.G.ﬁ. System.

The practical implications of the Canadian Bill of Rights

were felt in 1961, when some limits were placed on the authority

of the Lieutenant Governor in the case of Brooks v. the Queen.

The discretion of the Lieutenant Governor could not be exercised

h
in an arbitrary manner against section 2 of the Canadian Bill of

Rights. "If an arbitrary decision were made, I feel that the

matter could then be:- reviewed by way of habeas corpus under the

common-law right of the Crown to intervene where the liberty of

the subject is involved" (Brooks v. Queen, 1961: 210).

In 1964, thq Ontario Ministry of Health ordered a
compféhensive study of the provigcial mental health legislation.
The study’s findings were presenﬁéd to the Ontario government in
1966 and helped precipitate the establishment of A.R.B.’s to the
Lieutenant Governor in Ontario in 1968 (Boyd, 1980: 154).

The case of Ex Parte Kleinys, in 1965, provides more insight

into some »f the concepts surrounding the L.G.W. and to what

extent the Bill of Rights had authority over the Lieutenant

i .o
. P
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Governolr in these matters. Here, it was stated that the
Lieutenant Governor does not have criminal jurisdiction over
LtG.ﬁ. patients, but "acts as agent for the Federal vaernment in
a field in which he has an inherent powef to decide when it is

safe to allow a person found to be of unsound mind to return to

society" (Ex Patre Kleinys, 1965: 106). For this reason, the

Lieutenant Governor su?ervises,the detention of the "prisoner"
who is serving an indeterminate sentenée imposed by the Criminal
Code and not the Lieutenant Governor. The view of the L.G.W. as
a ériminal sentence and the L.G.W. patient as a prisoner was
agaiﬁ extended to the L.G.W. System. as a result, it was decided
that detention under aner.G.W. was not cruel and unusual
punishment (contrary to section 2(5) of thé Bill of Rights). 1In
the Court’s view the appellant wés serving a valid indeterminate

sentence. The Court also expressed disagreement with the

decision of Brooks v. the Queen (1961) concerning the power of
the judiciary to hear an appeal of an L.G.W. on the basis of an
Arbitrary decision made by the Lieutenant Governor.

- At the same time:, there were a number of cases in canada and

the United States that brought the conditions in which the

mentally ill were treated to the attention of the public. 1In

1962 two orderlies at the Cole Harbour Mental Hospital in Nova

Scotia were convicted of abusing mental patients. And in 1967,
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at the.same hospital, allegations were made that patients
recommended for release were still being held on an L.G.W.

. (Jobson, 1969: 186). In the United Stétes, in the case of

Baxstrom v. Herold in 1966, the issue of the right of a mentally

i}l individual having served a prison sentence to be treated in a
civil rather than a prison typegof hospital was débated; The
trial judge stated that the daﬁgerousness oflthe mentally ill had
been greatly exaggerated (Ewaschuk, 1976: 372). In 1968 in the

case of Whitney v. the State of New York, a patient was awarded

‘$300,000 for wrongful confinement (Greénland, 1969: 345-346).

In 1968, oOntario enacted lcgislation to authorize tQE
establishment of Boards of Review for L.G.W. patients. Prior to
this date, a direct appiication to the Lieutenant Governor was
the sole means of a review of the status of L.G.W. pat}ents in
ontario (Phillips et al, 1985: 375). Also in 1969, the Ouimet
Commission published its report on corrections in Canada. It
discussed several of the problems of the L.G.W. System and made.
three basic recommendations concerning the system:

(1) Amend the Criminal Code to allow the accused to

present evidence of innocence before the fitness issue

was tried. _

(2) 2mend section 526 of the Code to make clear that

the Lieéutenant Governor can discharge a person from

custody in the initial disposition.

(3) That there be an adequate review provision made in
the Tode and be mandatory at least once a year.
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(Canada, 1969: 231-234)

On June 27, 1969, the Criminal Code was amended and a new
section 527A was added. This established the prerogative of the
Lieutenant Governor to appeoint a Board to reyieﬁ the case of‘
every person in custody on an L.G.W. The Board was to consist of
not less than three and not more than five members. At least two’
members had to be psychiatrists practicing in the province and at
least one other member ﬁad to be a member of Fhe %ar. Each case
was to be reviewed no later than six months after Ehe initial
disbosition and at leastkonée every six months following the date
of the first review. éfter each réeview the Board was required to
report to the Lieutenant Governor and state the'-following: where
- the person was found N.F.S.T., if in the opinion of the Board he
has recovered; where the person was found N.G.R.I., if in the
Board’s opinion the indi#fidual ?as rgcovered and if it was in the
best interest of the public an% the individual that he be

i
discharged abSolqtely or conditﬁonally; and where the person was
an M.D.I., if in the opinion of the Board, he had recovered or
partially récovered. In addition to these mandatory reviews, the
A.R.B. must review any case referred to it by the Lieutenant
Governor and report to_him accordingly.
Also in 1969, K.B. Jobson published his study on the

"Commitment and Release of the Mentally Ill under Criminal Law."

3
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He strongly criticized the L.G.W. System as practically

overlooking the civil rights of the mentally ill, and questioned

118

the dangerousness of such persons (Jobson, 1569: 196). It ﬁas
one of the first attempts to examine the characteristics of
L.G.W. gétients. Jobéon’s study appeared at a time when thére
was still a great deal of public concern about the sordid-
revelations of conditions for mental patients in Nova Scotia two
years earlier (Greenland, 1969: 344-345).

Jobson was concerned that some individuals might be held
under an L.G.W. for long peribds of time despite the fact that
‘they had not committed a serious criminal offenge and were
currently no longer mentally disordered (Webster, Phillips and
Stermag¢, 1985: 28). He documented several caées where the
offence or alleged offence prompting confinement under an L.G.W.
was minor. Eight of the sixty-six L.G.ﬁ. cases studied were

.
[y

ghzzged with summary conviction offenses and three of these were

. charged with vagrancy. These three accounted for the longest

F@r&s in the hospital: 33 yearé, 22 years,‘and 5 years (Jobson,
1969: 197). He stated that theré were five distinct groups of
~offenses: homicides, breaking and entering, theft, sexual
oféenses, and arséh (see Table-7). Table-7 illustrates that
there was an almost equal split bétween the number of cases

charged with ckimes against the ﬁerson (21) and the number of
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(/ cases charged with crimes against property (19). This was quite

different from the characteristics of L.G.W. patients depicted in
tﬁé 1866 Asylum Report for Ontario. However, the majority of the
criminal cafegories (3 out of 5) were crimes of violence. Aas
depicted in Table-7, the average term seemed to be longer for
those patients charged with a violent crime (i.e. 10.7 years for

PR ' ‘ ' '
homicides, 7 years for sexual offenses and 13 years for arson

versus 4.3 years for break and enter, and 5.2 for theft)>

Table-7 b

CHARACTERISTICS OF L.G.W. PATIENTS

IN JOBSON'’S FIVE CATEGORIES 1967-1969

~

OFFENCE NUMBER OFt NUMBER OF AVERAGE

CASES RELEASES TERM
Homicide ' 7 . 2 10.7 yrs.
Break and Enter 1o 3 4.3 yrs.
Theft 6 nil 5.2 yrs.
Sexual offenses 14 5 7.0 yrs.
Arson 3 nil 13.0 yrs.

»

Source: Jobson, K.B., "Commitment and Release of the Mentall} T11
Under Criminal Law" Criminal ILaw Quarterly, Vol. 11, 1969, p.
197.

In hié study, Jobson also charged that the federal
government had been using mental hospitals as warehouses for
troublesome prisone;s to be released on expiration of their
sentences (Jobson, 1969: 199). However, he did not offer any

proof Eg_back up this point. He also made a statement that is
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representative of the beliefs of those who call for changes in |
the L.G.W. System: that society's concern for the protecfion of
life and property against potentiaily violent or ungredictable
peisons of unsound mind had led to the enactment of legislation
that practically overlooks the civil rights of a person who was

mentally ill (Jobson, 1969: 196).

Section 545 of the Criminal Code was amended on June 15,

1972. This section was changed to give the Lieutenant Governor
the power Eé loosen warrants of L.G.W. patients "if, in his
opinion, it was in the best interest of the accused and not
contrary to interest of the public." This amendment was a direct
incorporation of the second repommendation of the Ouimet
Commission (Canada, 1972: 7, 31). This seems to indicate that
detention under'an L.G.W. was no longer considered to be solely
for the protectioﬁ of the public. The view that release of the-
patient (conditional or otherwise) was incorporated as a basic
concept in the System.

After the establishment of the Law Refdrm Commission of
Canada in 1971, the L.G.W. came under even sharper criticism. In
1973, the Law Reform Commission recommended that no accused
should be subject to confinement as unfit unless"there were

strong reasons for which he committed the crime with which he was

charged. The fact that a ‘person was found N.F.S.T. should lead
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'difécﬁly to commitment. -The Commission algo recommended that the
power to order the disposition of those found“N.F{S.T. shahld be
exercised ﬁot by the Lieutenant Governor but by the trial judge |
and éccording to Specific criteria. As well, it was recommended
thaﬁ-the‘length of time an unfit accused was committed should be
proporéionate to the maximum sentence that the accused would have
received if found guilty (Law Reform Coﬁmission of Canada, 1973:
19).

Despite. the increase in cfiticism~of the L.G.W. System, the
,Changeé that were made did not affect the authority of the ‘
Lieutenaht Governor. While the reform movement did receive some
public sdppért, it was hampered bylsehsational cases of L.G.W.
patients or criminals with a history of mental illness being
released and committing cfimes. The amount of power that the
Lieutenant Governor actuallyrexarcisediyés‘npt dramatically
reduced in some provinces. Instead, ihcreased power was taken on
by the provinciél gévernment. 'Fear of the dangerousness of
released L.G.W. patients by the public had serious repercussipns
with respect to government interfdrence in.the decision making
process of the L.G.W. System. Juétice Jack Maher, Chairman of
tﬁe Saékgtchewan Patiént Review Board, stated in 1975 thatlhe
almost fesigned his position out of frustration from politicdl

interference:



122

3

They, .the New Democratic Party, woﬁldn't let us release

anyone... Both Victor Hoffman, a mass murderer...and

Moss McCallum, another Saskatchewan slayer...had

previous psychiatric treatment before the slayings and

both were criminally insane. They had inflamed public

opinion against the release of any mental patient.

Because of this, ’‘strong political implications’

blocked the release of normally freeable incarcerated

mental patients.

(as quoted in Greenland, 1978:213)

The provisions relating to L.G.W.’s were amended for the '
last time in 1976. Section 545 was again revised to allow the
Lieutenant Governor to order the transfer of an L.G.W.:!patient to
any other place in Canada for the purpose of rehabilitation, with
the consent of the person in charge of such place. This meant
that L.G.W. patients in provinces with psychiatric facilities
deemed‘to be inadequate could be transferred to another facility
where proper treatment could be given, even if this facility was
in another province. Section 546, dealing with M.D.I.’s, was
amended so that only prisoners who were serving sentences in a

(\\\prison in that province and found to be insane could be held
under Warrants of the Lieutenant Governor. Finally, the
provision for the establishment of an A.R.B. (section 547) was
altered so the Board could make dany recommendations that it
considered to be desirable in the interest of recovery and not
contrary to the interest of the public. The reviews were changed

from semi-annual to annual because not all the Boards could

review every.case in six months.

o
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Also in 1976, in a Réport éo Périiament, the Law Reform
Commission again criticized tﬁe L.G.W. System. However, these
reéommendatioﬁé were much stronger. It recommended the
abolishmént of the L.G.W. altogether, as well as the A.R.B.las
constituted in section 547 of the Code (Law Reform Commission of
Canada, 1976: 38). J&stice Hainés, Chairman of the Ontario
© Advisory Review Board, wrote, in defence Ef the\L.G.W. System

mental hospital was illusory. "It is my opinion that the

ﬁhat the fear of an innocent person being forggjj%n'in an Ontario
thinking in this area has been muddled by what has happened south
of the border, where men awaiting trial have been permitted to
remain there for years. It does not happen here." (ﬁaines, 1976:
380).

The study cénducted by Quinsey and ded (1977) was the first
nationallsurvey of Canada’s L.G.W. population and also the first
study to deal with the dangerousness of the L.G.W. patient. They
found that of their sample of 650, patients found N.F.S.T. were
iess likely to be charged with a crime against the person but
were more likely to be held ﬁnder an L.G.W. for more than five
yearé. These patients were also‘tﬁe most likely to be-diagnosed
as retarded (Quinsey and Boyd; 1977: 271). It seems that these

patients were held longer not because they were more dangerous

* .
but because they were not as amenable to treatment. As

¢
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jllustrated in Table-8, the majority of L.G.W. patients were
charged with crimes against the person. It also suggests that
there were marked differences in the L.G.W. populations held in
the different provinges. The average number of months detained
ranged from 56 in Quebec and Alberta to 134 in Manitoba. These
findings were similar to those of Jobson (1969).

Quinsey and Boyd concluded that L.G.W. patients@were either
less dangerous than involuntary (civilly committed) patients, or
almost és dangerous but certainly not more dangerous. They also
found that patients who were found unfit to stand trial were’ more
disadvantageé than the N.G.R.I. group: they were less likely to
have been charged with a crime against the person, more
frequently diagnosed as retarded and yet they were held in
cusfody longer (Quinsey and Boyd, 157?: 274) .

The findings .of this study, are significant for several
.reasons. First, it was the first Canadian study of L.G.W.
patients that challenged the traditional cénéept of the
daﬁgerousness of the L.G.W. patient. This finding alone was used
in many calls for reform of the L.G.W. System. Second, their
results suggest that those found N.F.S.T. were also placed in the
class o; "dangerous luﬁétics" that had developed in the 1800’s.
It appeaied to be déngerousness through association. Those

persons fcund unfit were treated as dangerous because they were
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/ Table-8

CHARACTERISTICS OF L.G.W. PATIENTS BY PROVINCE 1974

B.C. Alta. Sask. Man. Ont. P.Q. N.B. N.S. Nfld, Total

-

-Average time
spent under - 56 118 134 60 56 101 105 67
warrant (months)

Number of L.G.W. . ‘
patients 62 27 29 12 200 219 24 34 36 643

L.G.W. CATEGORY

% N.F.S.T. 37 7 3 33 11 32 67 53 42 28
% N.G.R.I. 40 78 - 52 &7 84 52 17 24 n 57
% M.D.TI. 23 15 10 o 2 o0 17 15 47 8
INDEX OFFENCE

% v. person 43 93 47 100 87 67 75 65 47 713

% v. property 140 7 3 0 11 24 13 32 4 .21

Source: Quinsey and Boyd, "An Assessment of the Characteristics of
Dangerousness of Patients Held on Warrants of the Lieutenant Governor"
Crime and Justice, 1977, p. 271-272.
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processed under sections of the Code that were intended for the
criminally insane. Although this association was most probably
made long before‘Quinsey and Boyd’s study, this was the first

indication that such an association was being made. Third, their

'study brought to light the disparity in the actual operation of

the L.G.W. System across the country (this being exemplified in
the wide range in average number of months in custedy).

In 1982, the case of Egglestone and Mouseau v. Ontario

Advisﬁrv Review. Board raised several questions conqerﬁing the
practices and'procedﬁres.followed by éhe Ontario A.R.B. 1In this
case, the aﬁpellant\sought to obtain atcess to the hospital file,
or at least for his lawyer to review‘the notes made by the '
Board’s psychiatrist during the hearing. lAn application was als§
made to the Chairman or the A.R.B. to compel the Hospital
Administrator to make a copy of the patient’s history at the
hospital available to the patient and his counsel (Phillips, |
1986: 91). -Ih making its‘decision, the Appeal Court ruled: (1) -
that the patients should have limited access to certain hospital
and A.R.B. records with non-disclosure where the information may
be hérmful to himself or a third party; (2) that the information
arising out of the interview by the A.R.B. psychiatrist should be

shared witiy the patient’s counsel and discretionary cross

examination be allowed; (3) that the patient’s counsel did not
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have the right to see the notes of the Board members nor did he
have the right to cro§%¥examine Board members during the hearing
(Phillips, 1986: 91—92;} As a result of this case, the Ontario
A.R.B. instituted the procedure of making available, at each
hearing, the reports to the A.R.B. %? thé Psychiatric Hospital;
the recommendations of the Boagg\quige Lieutenant Governor with
copies of all exhibits fileg aEvEﬁé hearing; the opinions of each
psychiatric members of the Board. The Review Board also
instituted.the consulting program whereby a psychiatrist, who at
the tiﬁe of the hearing is not a member of the Review Board,
examines the patient as well as the hospital records and prepares
a report. This report is presented at the hearing and the
patient’s counsel ﬁas the right to cross examine the psychiatric
recommendations stated in fhe report. _

Since 1976, there have been increasing concerns about the

civil rights of individuals caught in the 1.G.W. System. The

Charter of Rights and Freedoms in 1982, has generated even more

interest in the protection of the mentally ill against
deprivation of 1iber£y without a fair hearing, as well as using
the least intrusive éiagnosis and treatment as possible
(Phillips, 1986: 108). Webster et al (1985) point to a number of
other factors promoting "meaninéful" change in the L.G.W. System:

{1) Some provinces were in the position that they had
minimal or outdated facilities for L.G.W. patients.
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{2) Rulings in the United States had led to the abrupt
release or transfer of large groups of L.G.W.-type patients with
no appreciable harm to the public. .

(3) An ever-growing literature that questions the

ability of mental health professionals to reliably

predict dangerousness.

(4) The fact/;hat the L.G.W. population is steadlly

increasing.

(Webster et al, 1985: 3-5).

These concerns were reflected in the Report of the Mental
Disorder Project in 1985. It recommended that the role of the
Lieutenant Governor be abolished. Iﬁ:fact, the most recent
attempt to amend the L.G.W. System incorporated almost all of the
Project’s recommendations.

. on June 25, 1986, John Crosbie (Minister of Justice)
announced sweeping 1e§islative changes dealing with the mentally
disordered offender in Canada. It was proposed that the
establishment of Review Boards be mandatory across Canada and
that the Boards be responsible for making decisions with regard
to perfsons found N.F.S.T. or N.G.R.I. The Courts would make the
initial disposition for a period of three months with the Board
being responsible for subsequent decisions. This would dispose
of the present L.G.W. System and replace it with one more
responsible to the courts. Changes were also proposed with

respect to duter limits for the commitment.of mentally disordered

offenders: For those charged with first degree murder the outer

N\
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limit would be life; for crimes against the person the outer
limit would be ten years or the maximum penalty (whichever is
shorter); in all other offenses, a mentally ill offender who
continues to require treatment and is a danger to himself and
others would be committed civilly under provincial legislation
(Phillips, 1986: 113-114). This bill was to be introduced in the
fall of 1986 but died on the order paper. This was most likely
due to thé replacement of John Crosbiée as Minister of Justice
with Ray Hnatyshyn, and Mr. Hnatyshyn’s not making reform of the
L.G.W. an immediate priority. |

Despite the increasing attempt at reform of the L.G.W.
System, tﬁe judiciary refuses to challenge the fundamental issue
of the absclute authority of the Lieutenant Governor. éome
significant changes have occurred with respect to the
responsibility of the Board and the arbitrary nature of the

L.G.W. but such improvements have not altered the amount of power

given the Lieutenant Governor. The cases of Regina v. Swain

(1986) and Jollimore v. the Attorney General of the Province of

o

Nova Scotia (1986) paint a more realistic picture of the future
of the continued authority of the Lieutenant Governor.

In the case of Regina v. Swain (1986), the'warrgnt was
appealed as being in conflict with sections 7 (the right to

libefty and security of the person), 9 (the right not to be
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arbitrarily detained), 12 (the right not to be subjected to cruel

and unusual punishment) and 15(1) (the right‘to equal bene and

protection under the law) of the Charter of Rights as well as
being ultra vires the Parliament of Canada.? Suffice to say that
the authority of the Lieutenant Governé; and the dangerousness of
L.G.W. patientsbwere not called into question. Deépite all the
advances in psychiatry L.G.W. patients are ‘étill perceived to be
a threat to society: "The finding of not guilty by reason of

insanity raises what I accept to be reasonable concern that the

accused may be a danger to the public and in need of further

treatment.” (Regina v. Swain, 1986: 558).

In the case of Joliimore v. the Attorney General of Nova

Scotia (1986), an L.G.W. was appealed successfully. The
Lieutenant Governor A;de his decision (on the advice of the
Attorney General) concerning a patient’s wafrant before the Board
had given him its recqmméndations. It was decided that the
patient should be allowed make represenﬁations to the Lieutenant
Governor on the issue of the patient’s custody and
rehabilitation. While the court quashed an L.G.W. because it was
unfair to the patient, it did not challenge the légality of éhe
original L.G.W. Furthermore, the power of the Lieutenant

Governor "o write and make decisions concerning L.G.W.’s was not

questioned. In fact, Justice Hallett reaffirms the authority of
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the Lieutgnant Governor over the "criminally insane": "There are
no limitations as to where the Lieutenant Governor may‘determine
is the proper place for safe custody of a person found to be

insane..." (Qolllmore v. the Attorney General of the Province of
Nova Scotia, 1986: 174).

A recent incident, related to the Jollimore case, which was

reported in the Globe and Mail serves to further illustrate the
tendency of our courts to Berpetuate a problematic system of
managing L.G.W. patients. ©On January 12, 1985, the Supreme Court
of Ontarioc made a decision that supposedly "stripped away'thé
arbitrariness of the L.G.W. System" and ensures that the ’
Lieutenant Governor (of Ontario) can no longer "rubber stamp" the
A.R.B. recommendations. The Lieutenant Governor must ensure that
- the A.R.B. "has employed fundamental fairness iﬁ arriving at its
recommendations to him."™ (Makin, 1988: A4). Similar to the
Jollimorg case the judge (Justice Callaghan) stated that:

...when the Lieutenant Governor is going to adopt a

recommendation which diminishes liberty or the liberty

interests, there is a duty to inquire and satisfy

himself that the board proceeded fairly.

(As quoted by Makin, 1988: A4).

Also as in the Jollimore case, the judgé did not question the
falrness of a system that gives one person absolute author1€§l

over others. The Lieutenant Gevernor may have to check up on the

activities of the A.R.B., but there is nothing te compel him to
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follow the Board’s recommendation or release a patient.
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Therefore, this case eoes not seem to constitute the milestone
decision that Makin (1988) would have us beiieVe. _

The last thirt§ years of the L.G.W. System illustrate a
dramatic increase in the demands for reform. The development of

civil rights legislation in Canada (i.e. The -Canadian Bill of

Rights in 1960 and The Canadian Charter of Rights and Freedoms in

1982) has served as the impetus for several changes to the L.G.W.
System. However, the precedent set by the appeal cases in the
first half of this century and the continuing fear of the
mentally ill by the public and the judiciary, have minimized
these improvements: the authority of the 'Lieutenant Governor is
still above question and L.G.W. patients are still viewed as

"dangerous",

o
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NOTES FOR CHAPTER IV

1. New Brunswick established the first asylum in Canada, a
temporary irstitution for the insane in 1835. In 1845, P.E.I.
established dts first asylum near Charlottown. Nova Scotia was
the last of the original British North America Colonies to erect
an asylum in 1858. It remained the only institution for the
confinement of dangerous lunatics in the province during the
nineteenth century (Verdun-Jones and Smandych, 1981:93-96). In
Manitoba there were no provisions for the insane prior to 1871.
From 1871 to 1877, dangerous lunatics were "cared for" in an old
stone house at the Manitoba Penitentiary. These dangerous
lunatics were transferred with the convicts when everything was
moved to Stoney Mountain in 1877 (Hurd, 1917:26-27). There were
no attempts to establish lunatic asylums in Western Canada during
the nineteenth century. The first institution for the criminally
insane was opened in B.C. when a provincial jail was transformed
for this purpose in 1919 (Verdun-Jones and Smandych, 1981:102).
In the early days of British Columbia, lunatics were placed in
the colonial jail in Victoria. There were not many cases of
insanity at this time. However, cases of insanity became more
frequent in the late 1850’s during ,the rush to the Caribou gold
fields. The majority of the people passing through were from
California and "[i]t was owing to this that the authorities began ‘*
to send the insane back to-California, where there were the
nearest asylums." (Hurd, 1917:9). This practice continued until
the Americans stated that they would not accept more lunatics
without an arrangement for B.C. to pay for the care of these
patignts. This offer was not acted upon and lunatics were held
in the Victoria jail (Hurd, 1917:8-$). Prior to 1905, both
Alberta and Saskatchewan were part of the Northwest Territories.
All cases of insanity that occurred within the Territories were
sent to provincial asylums in Manitoba under special arrangement
with the federal government (Hurd, 1917:1, 218). » '

2. Similar legislation-respecting the confinement of dangerous
lunatics 5ﬁisted in New ‘Brunswick in 1854:

e

Any person so digsordered in his senses as to be
dangerous to be at large, may, on evidence of the fact,
be apprehended and conveyed to the Provincidl Lunatic
Asylum, on a warrant issued by two Justices of the
County...

(0f _Dangerous Iunatics, 1854:s.1).
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3. A prime example occurs in the Asylum Report for Ontario in
1875. Here, the case of a Governor’s Warrant patient,
transferred from a prison to Rockwood, was reviewed and a
recommendation concerning the patient’s release was made:

The case of the prisoner removed to this Asylum from
the Central Prison was under consideration., the
circumstances of his case are these: When in Sandwich
Gaol he committed a murderous attack upon the gaoler,
for which he was sentenced to the Central Prison for a
yvear and a half. While there, he displayed such
“unreasonable violence of temper that he was considered
insane, and upon being so certified by the examining
authorities, he was transferred to this Asylum. The
Medical Superintendent stated that since his reception
he had not been able to detect the slightest evidence
of insanity, unless an uncontrollably bad temper can be
so construed. As in my personal examination of the
man, I could see no evidence of insanity in
conversation or manner, his return was recommended. l
(Ontario, 1875:28).

4. The dangerousness of the patient was considered to be related
to the seriousness of the offence with which he was charged
(Canada, 1868:131). Calls for separate detention of "criminal
lunatics" were also expressed in the New Brunswick Asylum Report
for 1856: "The moral effect of criminal patients in,a Hospital
for the Insane, is highly injurious, and it is very desirable
that arrangements should be made for them elsewhere (New
Brunswick, 1856: cccvii).

5. This view was not shared by all those involved in the
treatment of criminal lunatics. Dr. Litchfield, Medical
Superintendent of Rockwood in 1866, believed that criminal
lunatics should not be confined in isolation (Canada, 1868:131).
Similar opinions were expressed by experts in England as well.
Dr. W.C. Hood, Commissioner of Lunacy in England, helieved that:

[X]f the object be to cure the afflicted lunatic,
whatever offenses he may have committed, his
convalescence will depend very much upon his moral
treatment, and if he be condemned...to be associated
with criminals who have committed equal or perhaps
greater crimes than himself, what chance can there be
of recovery?

(Canada, 1868:131).

S
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6. The authbrity over mentally ill penitentiary inmates is now
‘'vested in the Solicitor General. Sectieon 19(1) of the

" Penitentiary Act states:

The Minister may, with the approval of the Governor in
Council, enter into an arrangement with the government
.of any province to provide for the custody in a mental
hospital or other appropriate institution, of persons
who, having been sentenced or committed to a
penitentiary, are found to be mentally ill or mentally
defective at any time during confinement in the
_penitentiary. '
(Penitentiary Act, 1985:s5.19(1)).

7. The'details of this case and Jollimore v. The Attorney General
of Nova Scotia (1986) were discussed in detail in Chapter II.

~
.

7a’
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CHAPTER V

CONCLUSIONS

Throughout the history of the L.G.W. System, two
traditional factors have remained constant: tﬁe obligation of the
Crown or ips repfesentative to take custody of the “criminally
insahé?,,gnd that perception the these people pose a hreat to
society. T'"Part of the problem of the mentally ill in aﬁada
stems’ from their iso;étion and lack of understanding on the part
of the public® (Whitley; 1984b: 279).' We have a tgn@eﬁcy to fear ‘
that which we do not understand or cannot control.v.iéwis'not
-§urprising that during ﬁhe nineteenth century dangerodé or
criminal lunatics were ‘considered to be monsters with a "criminal
instinct". 1In ;any instances, as is the case today, the nature
of the crime with which' the person was charged was a major factor
in determining his sanity. "Connected with the—question of
ééneral Diagnosis of Insanity is that of Unnatural Crime, which
in‘this country is so strange and uncommon as to lead to the

suppositioa that the persons guilty of it must be out of their

minds" (Bucknell and Tuke, 1874:483). ' : (/
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There appeared to be two different classes of-dangerqus
lunatics throughout the development of the L.G.W. in Cénada:

f'those who were considered to be "dangerous to be at large" and
those defined as "criminal Lunatics". The first claés’of
lunatics consisted of those perébns foundito be-N.G.R.I and
.N.F{S:T.Jundgr the legislation of theday. Accordiﬁg to the
Asylum Reports in Ontario from 1841F18§9, these patients were not
hconsidered to be a major threat to the safety @f the public and
%g;uld not have beén confined withﬁtruly dgngerops\lﬁnatics. Tﬁe
criminal lunatics class consisted solely of mentally disordered
‘tnmates. These individuals were thouéht to.be the most dangerous
because they had been convicted of a crime (the;eby demoqst;ating
their criminal_propensity)‘and had 15ter been declared insane,.-
further adding to theif potential for-aangerous behaviouf. It
was for this reéson thaf a Criminal Lunatic Asylum was’ |
established ag‘Rockwood in the late 1850’s.

The class of criminal luﬁatics was.gradually extended.to
include persons who had been found not guilty by reason bf
insanity. The court cases relating to L.G.W.;s from 1900 to 1949
provide some indication tl:at his class had been expanded: "...the
fact of having committed the offence.puts him in the llass of

"dangerous criminal lunatics." (Regina v _Duclos, 1907:282).

Today, when a person comes into contact with our criminal
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juétice system and,is found to be mentally ill or mentally
disbfdefed, he is deemed to be in need of help from the state.

i Wheh‘it comes times for fhis individual to be released from (Ehe
'ésychiatric'hbspital, the state may be reluctant to release him
éﬁd'tﬁé comﬁunity.reluctant to receive him. Even with the
increasing nﬁmber of studies of L.G.W. patients, (Jobson, 1969;
Williams and Waters, 1975; Quinsey and Boyd, 1977: Hodgins, 1983;
Webster, Phillips and Stermac, 1985; Phillips et al, 1955 - to
name on}y-a few) a distinct fear of theses people still exists.
This fear is exemplified in the descriptiog of L.G.W. patients
giveﬁ by Justice Héines, ﬁgrmer'chairman of the Ontario Board of
Reyiew: these people hconstit;te the most dangerous collection of
indiyidualst not only because of ‘their criminal acts, but because
at the tiQe they were insane." (Haines,. 1984:3). Despite such |
atﬁitudes: the tfeatment of.the.criminally insane has improfed
and because of the increasinglf sophisticated psychiatric
techniques and medication since the 1800’s, treatment is no
longer synonymgﬁg with confinement in an asylum. There has also
been an increasing emphasis én‘tréatmént of the mentally ill in
the cpmmunity“instéadréf an institution, although
institutionélizafion is still considered to be necessafy in a

/Significant number of cases (Griffiths et al, 1980:330—331);

-

over the last thifty years the demands for re§orm ﬁéve
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increased in number and intensity. Grbups such as the Canadian
Mental Heélth-Aséociation and the Advisory Resource Council for
the Héﬁdicapped have formed to protect the rights of the mentally

111 in Canada, as expressed in the Canadian Charters of Rights

and_ Freedoms such as: the right not to be subjected to cruel and
unusual punishment, the right to equality before the law, fﬁe
right to be presumed innocent until proven guilty, and the right\
not to be arbitrarily detained:\ fherg have been calls for
changes to the L.G.W. és far bqgk as the late 1930’s. Why, then,
has the leqgislation remained essentially unchanged for over one
hundred years? The treatment of the "criminally insane" has‘not
been a high priority for the government or the.publid. The only
thing that matteréd was that these persons were locked up and not
running about freely in the community. Also, there is a.

: . t
substantial unwillingness on the part of the government and the

courts to break with tradition. Such notions as parens patriae,

part of our inheritance from the English Common Law System, have

been in use for centuriesi The fact that our legal system is

based on precedence illustrates this tendency as well.\ In E//
addition, this reluctance may be due to the amount of power that

the L.G.W. System vests in the hands of the provincial

governments. They exercise a great deal of authority in deciding

whether an L.G.W. patient should be released. In some provinces,
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the Lieutenant Governor performs a.purely symbolic role and it is
e Attorney General of the Cabinet that makes what amounts to

thg final decision. It is not likely that control over
"dangerous Lunatics" would be relinquished easily.

) on the other hand, it has been sugdested that fhere has been
no need to chénge the L.G.W. because it has functiongd well: the
Review Boards ensure that the rights of the patient are
maintained while at the same time ensuring the safety of the
public (Hunley, 1987). What is more, it has been suggested that
the Lieutenant Governor has taken over the role of watching over

the A.R.B.:

Although at its inception, the Lieutenant Governor’s

warrant system may have been developed for the purpose

of maintaining control over individuals that have been

found [N.G.R.I.], the system had developed to the stage

where the most important function of the Dieutenant

Governor in the system is to maintain a supervisory

capacity over the Board of Review.

(Hunley, 1987:correspondencé dated. March 13).

This does not seem a likely reason for the lack of change given
the admitted symbolic role of the Lieutenant Governor in many
provinces and the nature of the complaints against the Systemn.

The reform of the present L.G.W. System is at a very
delicate stage. For the past thirty years almost all the
publicity and the demands for change have been for the benefit of

the L.G.W. patient (re: the inhumanity'of indeterminate
/ ' .



141
sentences, the right to be treated equally before the‘law, and
fhe right not to be subjected to arbitrary detention). The
attitudes of the public are sufficiently fickle that a single
case of a released L.G.W. patient committing a vioclent crime
might sway public opinion in the opposite direction. Through the
media, such-a case could initiate similar demands by the pubiic
as those that resulted in reaction to the serious offenses
committed by person released on'mandatory supervisibn in 1987.
The sensationalization of such events generates fear and
irrational prejudiceé within the community. Politicians respond
to this overstated reporting, which in turn effects the care )
given to the L.G.W. patients already iﬁnthe System. ' The rééction
on the part of the public and politicians also challenges the
credibility of psychiatry ip its treatment and control of these
patients and would consequently incur demands for a more punitive
policy in the treatment of the "criminally insane" (Phillips et
al, 1985: 375).

The proposed changes in June of 1986 are consistent with the
present trend toward the creation of procedures providing for
greater judicial supervision in matters that have been‘previously
handled on.én administrative basis. Even though new provisions

would require more formalized procedures than exist at present,

they would most likely not vary significantly from those followed
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today. It is pot‘likely‘thay a new system will havela
significant impact u;on L.G.W. patients (Hunle&,'1987). ‘If the
trend continues, there can be no doubt that the L.G.W. System
will be abolished and similar provisions to those prop&sed in
1986 will be enacted. Hence, the advancement of civil fights

would see the end of another anachronism in Canada’s criminal

"justice system.

FUTURE CONSIDERATIONS

A great many proposals have been made through.gove;nment
reports and by experts in the field, to imprbve the L.G.W..
System. They have ranged from increasing the level Sf
responsibility of the Lieutenant Governorlto the abolition of the
L.G.W. System. There can be no doubt that changes in the
legislation governing this System are imperative: the lieutenant
Governor should not be allowed toiexercise absolute authority

over these individuals, L.G.W. patients should be allowed to

appeal their custody under a writ of habeas corpus, the patient'

or his council should be allowed to cross examine the Board, it
shoula be specified in the legislation that the intention of
custody ander an L.G.W. is the treaément and hopeful recovery of
the patient and that the system of treating the "criminally

insane" should be consistent across Canada. There are other



i43
issues to be considered: Sﬂould L.G.W. patients be placed under
federalzgrrprovinqial supervision? Shouid their confinement be
sﬁbject to judicial review? If any meaningful change is to be
made and maintained, the archaic views toﬁards the mentally ill
must change.

Meaningful reform of the L.G.W. System is likely to be
achieved, but not within the near future. The process of
changing this system has been hampéred by our courts. The °
judiciary is rooted in the past and applies the views taken
toward the cases in the early 1900°'s to today’s cases. Even if
the L.G.W. System were abolished, the courts might still be able
to indefinitely confine some mentally ili offenders (and in the
.opinion'of some, deny them their civil rights) by using the

Dangerous Offender sections of the Criminal Code. I am not

suggesting that our justice system be abandoned, only that any
new legislation enacted relating to mentally ill offenders must
take this point into account and specify more clearly and
unequivocally the purpose of the system and how it should benefit
the patient as well as protect society.

The history of the L.G.W. in Canada is by no means complete.
This thesis only scratches the surface of its development. As
‘evidenced in Chapters II and IV, the provinces manage the L.G.W.

System differently and each provincial system has its own
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history. The next step in the investigation of the L.G.W. System
in Can%Fa, is to conduct a more detailed contextual analysis of
the evolution of the various provinciallsystems. Tﬁis will
enable future reséarchers-to better understand the regional
disparities that presently exist and make more specific po;icy

recommendations for reform.
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" Table-2

CHARACTERISTICS OF 1.G.W. PATIENTS
- : IN ALBERTA - 1985
. : 3
Type of Warant Number Percent 183
NGRI - S - 43 89.6
NFST - . - 5 '10.4
N =48 - A ‘ :
Charge . B .
Armed robbery I "1 2.1
Arson S - 4 8.3
Assault/attempted 5 10.4
-Kidnapping : S 1 2.1

. Murder/attempted* T : .36 75.0

‘ 'I'rle'ft'. ’ . " 1 2-1
N=4 ‘ ' o
Victim
Aqualntances/frlends - o -E 5 K 10.4
Fellow patients » : E . 2. 4.8
Neighbours , i 4 o 9.5
Police officers . : . ' 3 A 7.1
Professionals N : 3 7.1
Property (arson/theft) CoL e 6 R 14.2 )
Relatives 19 45.2 x
Strangers ‘ i _ 6 o 14.2
N = 48 _

. r

- Previous Criminal Record . '

. -Yes S .3 . 62.5 -
No : 18 o 37.5
N =l‘148
Diagnosis*+*

Paranoid schizophrenic - - 27 56.3
+Other psychotic dlsorders@ .21 ¢ 43.7

N = 48 o - : .

* Includes first and secon degree mrder, manslaughter, and attempted
murder. :': ) . r

*k All the patlent were diagosed as psychotic. \\

0

@ Includes psychosis, chronic schlzphenia, pychotic depression etc.

b -]

Source: S de St. Croix, R. Dry and- C.D. Webster, Patients on Warrant of
‘the Lieutenant Governor in Alberta: A Statistical Summary with Comments ...

Release Procedures, A Discussion Paper presented at the Anmual Meeting .
'i§}1ﬁﬁrilﬁﬁfﬁﬁ§ﬁf'cﬁvfnor Boardg of Regiegp{IQBS, Table-1.




Table-3 1

3 - . CHARACTERISTICS OF L.G.W.PATIENTS .
IN THE PROVINCE OF QUEBEC - 1985/1986 o164
Type Of Warant**. Number - *Percent
+ N.G.R.I. | : 239 o 67.1 -
NIFIS.T. - : ' . 117 32.9
N = 356 o s

Status of Patient**+

N.F.S.T. . o : _ /
in Strict Custody - 63 L 179
Returned to Trial - . - 54 . . 15.2 ‘
N.G.R.I. ' . ’ . : .
in Strict Custody 47 13.2
. Modified Custody . | 23 .+, 65"
Conditional Discharge - ' 73 20.5
Transfer to Another Hospital - 28 . 7.9
Vacated ' 60 : ' 16.9
Charge+
" Minor Offences++ ' 117 32.9
Murder/Attémpted Murder . ST 117 32.9
. ~ Other Violent Offences+++ : 117. ' 32.9

* These fiqures were calculated from tHe numbers provided by the Rapport
D'Activites Pour L'Annee 1985-1986, p.l12.

** Based on the 1nfromatlon provided by Perron (1987), it was assumed
that there were no mentally disordered patients for this period.

*** These\categories were translated from French in the Rapport
- D'Activites Pour L'Annee 1985-1986.

LI

L + The numbers for these categories were based on the fraction of the

total (1/3) indicated in the Rapport D'Activites Pour L'Annees 1985-1987
p.13.

++ Includes disturbing the peace and‘other sumary ofences. .
+++ Includes such violent and potentlally v1olent offences as arson, robbery
and possession of a firearm . . ®

Source: M. Perron, Rapport D'Activities Pour L'Annee 1985-1986,

‘ \.qorrespondence dated April 10, 1987 and M. Perron, personal interview,
' April 23, 1987.

LA




Table-4~ . = | I o 1S

L.G.W. PATIENT INTERVIEWS

FOR ERITISH COLUMBIA

-y
1986 .
- Number of
Recamendations Re_]ected
Recammendation made by A.R.B.* Acted on Outstandlnq by Cabinet
No Change . 165 165, .
Safe Custody 11 9 2 -
_ Conditional Discharge , : . .
(Level One) 7 2 3 2
Conditicnal Discharge 6 - 6
Absolute Discharge 12 10 -2
Fit to Stand Trial 21 21
Wnfit to Stand Trial 10 10
No recamendations .
Made Regarding Fitness 4 4

* A total number of 236 casfs were reviewed from January 1 to December
31, 1986 and of this totalfy@95 had their case reviewed once and 141 had
their case reviewed on two™r three occassions.

o

Source: N.A. Mc Diarmid, British Columbia Review Board Statlstlcs )
(1977-1986), correspondence dated April 14, 1987. !

I
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Table-5 ,

) “‘-.
- - '~ CHARACTERISTICS OF JUVENILE L.G.W.
. . L - - 4 ,
PATIENTS FRCM 1977-1985 1 :
CHARGE ' - NUMBER%_ PERCENT
Arson 7 + 3.8
Assault/threatening ' 39 _ 21.1
Murder/attempted 4 2.2
Offensive Weapons . 14 7.6
Sexual Offence ) 7 3.8
Theft : 80 43.2
Other/not recorded 34 18.4
N = 185
Diagnosis »
Adjustment reaction - - R 29.7
Alchohol/drug addiction - : 17 9.2
Mental retardation (epilepsy) : - ' 2.7
Not mentally ill s 6 3.2
Personality disorder/neur051s ' 9l 49.2 "~
Psychosis : 6 3.2
Sexual deviation 2 1.1
No diagnosis recorded ¥ 3 1.6
N = 185 ‘ -
Criminal History* _ ‘ j?
Detained in correctional institutions 44 23.8
Training school residence 22 11.9
History of drug abuse** 139 75.1
History of alchohol abuse 93 50.2

&

* These flgures were calculated from aproximations pr0v1ded by Phllllps
{(1986) p.33 and rounded off to one decimal point. A

** Includes street drugs such as: cocaine, hashish, marijuana, heroin,
amphetamines, deptessants, ISD and glue sniffing. ’

-

Socurce: M. Philiips, ME&tally 111 Offenders: Implicgtions for the
Administration of Psychiatric Hasitals, Toranto: METFORS/Clarke Institue
of Psychiatry, 1986, p.33-35.

E-
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1986 T - _ S. H. No. 57296
- ~ IN_THE SUPREME COURT OF NOQVA SCOTIA
. . TRIAL DIVISION
(‘__ >
BETWEEN : " T
JAMES PAULiJOLLIMORE, ‘ ‘ E
Applicant,
’ - and -

ATTORNEY GENERAL FOR THE PROVINCE
OF NOVA SCOTIA, .

-

Respondent.

.REARD: in Chambers at Halifax, Nova Scotia before the
Honourable Mr. Justice C. Doane Hallett, Trial Division
on July 15, 1986. . ‘

1

DECISION: July 15, 1986 (Orally at conclusion of hearing)

COUNSEL: Mr. W. B. Smith, for the applicant; Mr. K. Fiske, for .
- the respondent. .
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1986 - " L .~ S. H. No. 57296

%

IN THE SUPREME C NOV

BE@E‘;EN : ' ™~

JAMES PAUL JOLLIMORE,

* Applicant,
- and -
ATTORNEY GENERAL FOR THE PROVINCE
OF NOVA SCOTIA,

-

Respondent. .

LL J.: (Orally at conclusion of hearing)

g

I will render my decision on this application to quash
he hHieutenant Governor’s warrant of June 18, 1986, transferring
the applicant to Dorchester Penitentiary Pursuant to Section 545

of the Criminal Code, R.S.C. 1970, c¢. C-34 as amended.

I think counsel are well aware of the direction in which '
my thinking is taking me. I feel the decision qf the British /f

Columbia Court of Appeal in the McCann case and the decision of

M
the Supreme Court of Canade in Cardinal anpd Qswald are

particularly relevant to the issues4before me. I have concluded -
/1



170
_‘2 -

that procedural fairness reéuired that Mr., Jollimore should have
been advised of the intended decision of the Lieutenant Governor
not to follow the recommendations of the Review Board established
under.the é}iminal Code and before making % decision to follow the
- 2 ‘ .
rec;;hendation of the Attornéy General that was contrary to the
Rgv#ew Board (in that the Apéorney General recommended Mr. ~* .
Joliimore be sent to Dorchester rather than Pinel). Mr. Jollimore
or his counsel should have been an opportunity to make k»
representations to the Lieutenant Governor. Mr. Jollimore was not
afforded this opportii.ty. There is a common law requirement for
procedural fairness in such circumstances.

I do not seé that this case is really an& different from
that which was before the Supreme_Court of Canada in Ca;%?gal and
Oswald. The procedural unfai{ness as a result of this failure to

\
give Mr. Jollimore and his counsel an ofportunity to be heard,
prior to making a decision that was contrary to the recommendation

of the Review Board, constituted procedural unfairness and was a

breech of fundamental justice.

Certiorari is available to Mr. Jollimore to have this

Court review the legality of the warrant. Having reviewed the

A “

return and having reviewed material filed by counsel,™I am . ™

satié?ied that the warrant should be quasﬁed.

—

-
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I would to make it very élear that there ia no personal.
criticism of the Lieutenant Governor with respect to this mat£ef.
He normally acts on the advice of the Attorney General and
presumably was not advised of the necessity of affording a hearing

to Mr. Jollimore in view of intended decision to disregard the

—
)
-

recommendation of the Review Board.,

It is not necessary to deal with the issue of habeas
corpus nor the grounds raised in the Notiée of Motion. As to
gpound 5 of the Nctice of Motion, althéugh phrﬁ%ed '..a manner
that would indicate that Mr. Jollimore was raising as the issue
the failure to have been allowed by thélAttorney General to have
made representaﬁions to him, I do not see that there would be any
particular merit in dismissing the Md£ion ?n this technical
ground. The issues are clearly before thefCourt and I am sure the
Attorney General's representatives are well aware ;f the
fundamental issues that are involved'ip this hearing. I would
%l%ow an amendment of groﬁnd 5 to allege that,tﬁ; "Lieutenant ,
Go@ernor"-failed to act with procedural fairness in issn?ng the
warrant transferring Mr. Jollimore to Dorchester rather than to

the Pinel Institute in Montreal as recommended by the Review

Board.
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Possibly for the record I should state that the
direcﬁipn of the Lieutenant Governor under Section 545(1) of the
Cgiminai.dee is very broad and, as long as the procedures
foliowed are fair, this Court certainly would not have the
jurisdic@ion to question any;deciéion made by‘the Lieutenant
Gerrnor, so long ag;yin'arriving at it, he ¥id not offend the
principa;s of fung;ental Justice. |

Theré“;re probably a number of other matters that were
touched upon‘thdt nay be of some relevance during the discussion
between myself and counsel, but I do not feel theré is any

necessity of repeating them nor to deal specifically w%t the

other four grounds raised to quash the warr \E. ’

‘“‘ 7,

The essence of my decision is that I am“fsi ng the
dictates of the Supreme Court of Canada in Cardinal and Oswald,
which, to me, cannot be distinguished in any meaningful ﬁay from

the casé/beforg me }

Halifax, Nova Scotia,

July 15, 1986.

-
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N - . S. H. No. 57296

JAMES PAUL JOLLIMORE,
‘Applipant,
- and -

ATTORNEY GENERAL FOR THE PROVINCE
OF NOVA SCOTIA,

Reapondent.
in Chambers at Halifax, Nova Scotia before the
Honourable Mr. Justice C. Doane Hallett, Trial Division,
on July 15, 1986.

July 15, 1986 (Orally at conclusion of hearing)

Mr. W. B. Smith, for the %pplicant; Mr. K. Fiske, for.

the respondent. _ ,ﬁ
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1986 B o : S. H. No. 57296
IN THE SUPREME COURT VA SC
TRIAL DIVISION
BETWEEN: | :
" JAMES PAUL JOLLIMORE, | '
y Applicant,
- and -
ATTORNEY GENERAL FOR THE PROVINCE . \
OF NOVA SCOTIA, : , ]
Respondent.

HALLETT, J.

This is a supplemental decision to my oral decision
rendered at the conclusion of the hearing. There were a number of
issues raised_on this application to quash the Lieutenant
Governor's warrant transferring the applicant to Dorcﬁester
Peniteﬁtiary that it was not necessary to deal with in granting

the motion., However, it might be useful to deal with those issues
in that the métter of Mr. Jollimore’s custody will apparentiy be
subject to further legal prbceedingé,

1. The first four'grounds raised in the applihantﬂs motion

are without merit: While that Lieutenant Governor must consider

L) . ?
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the repokt of the Review Board made under section 547 of the Code,

the warrant need not state on its face thatihe has considered it.

Safe cqgtody is always a factor to consider
under section 545 of the Code. Th'Warden of Dorchester
Penité%tiary had gﬁe authority to‘consent.to the transfer of the
applicant to that ipgtitution. | |
2. The Attorney Generzl has the right to ‘make
recommendations to the Lieutenant Governor with respect to the

w. Lieutenant povern;r’s éonsideration of where a person should be
held in safe custody pursuant to Secfion 545 of the Criminal Code.
3. There are no limitations as to-where the Lieutenant

’f////’ Governor may determine is a proper place for the safe custody of a

-person found to be insane; he may choose ta send the detainee to a “

federal maximum security penitentiary if that is what is necessary

in"the opinion of the'Lieutenant Governor to ensure safe custody.,

4. The Lieutenant Governor is entitled to, but does not‘
5

- heve to follow the Attorney General’s recommendation just as the
r - r )
Lifutenant Governor does not have to follow the recommendation of * 4
n

Py

the Review Board appointed under Section 547 of the Criminal Code.
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5. Parllament by enacting Section 545(1) and (2) of the

Criminal Code, has 1mposed on the L1eutenant Governor the duty of

making the dec131on respectlng an insane person'’ s custody and
rehabllltatlon, the Lieutenant Governor is the decision maker, not
the Attorney General. The Lieutenant Governor is not a figurehead
with respfct'to matters which he obliggd to deal with under this

. i

Section of the Criminal Code.
6. Whefé the Lieutenant Governor intends to reject the

recommendation to him of the Review Board appointed under Section

547_of the Criminal Code with respecf -to the custody of any insane

“

person and the consequences ‘of such rejection are serious as in

this case, he must advise the person affected of the feasons for

# 2

his tentative intention and give that person or hii counsel the
opportunity, however informal, t%;make répresentanionsfto the
Lieutenant Governor on the issue of the detainee’s safe_cuétody
and rehabilitation if\the.latter is the issu&. The principle in

issue in this case is the same as in Cardinal apnd Oswald v.

Director of Kent Institute (1986), 23 C.C,C. (3d) 188 {s.c.c.)

where the Supreme Court of Canada held that the'failure of a

2

Jplrector of a penitentiary to give a detainee in spec1al a hearlng

. where the D1rector did not follow the reqommendatlon of & board of

review that the detalnee be{Keleased from that form of confinement

L]
-
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. . ) A
~was a breech of proqedural fairness.. A warrant issued under such x4
p ; L .

circumstances may be quashed on an ‘application the'nature of

certiorari (Martineau (No, 2[). .

Halifax, Nova Scotia, ‘ . .. 3 - ?;;-fu",,wl.

July 21, 1986. - ; . e
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BETWEEN:

HEARD:

ECISION:

COUNSEL:

S. H. No. 57296

JAMES PAUL JOLLIMORE,
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at Halifax, Nova Scotia (in Chambers) before the
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Mr. W. B. Smith) .
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# 'IN THE SUPREME COURT OF NOVA scon{; ~TEL
.  TRIAL DIVISION ' S
N L)
BETWEEN: < | 179 |
JAMES PAUL JOLLIMORE, - - , ! -
. . . .- s . .
Applicapt . )
Yy - and - . ) . C —
ATTORNEY GENERAL FOR THE
PROVINCE OF NOVA SCOTIA,
“n
Respondent .-
. j R 2 \Q: . )
‘) ° R d ra

8

BURCHELL, J..(Orally)

DN

This application is_stated as having beeﬁ\maae pursuant
to +he Libertv of the Subject Act, R.S.N.S. 1967 e. 164, for an

order in the nature of habeas corpus with cert;orarl in aid,

"cuash ing, or alternatively, an order in lieu oﬁ\ce*tlorarl, declar*n%
void, Warrants of His Honour the Lieutenant Gove*nor of Nova Scotia
dated December 2,r1985 and February 26, 13986. The earlier Warrant
directed that the applxcant be transferred from the Nova Scotia
Hospital in the City of Dartmouth Nova Scotia,to the Halifax Ccunty
Correcticnal Centre at Lower Sackville, Nova Scotia, and the later

Warrant directed that the applicant be transferred to Dorchester

Penitentiary in the Province of New Brunswick. ‘////y

Facts: ) |

The relevant facts are not in dispute, and, borrowing
largely from the_gemorandum filed on behalf of the applicant, I state
them as follows:
) ' The applicant was found not guilty by reason of insanity

/

/ on three charges of first degree murder. On September 28, 13984,
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Mr. Justice Hallett,pursbant to Section 542 of the Criminal Code,

ordered that the applicant be held in strict custody at -the Nova
Scotia Hospital™until such time as the pleasure of the Lieutenant

Governor of Nova—Scotia be known.* By Warrant of His Honour the 180

Lieutenant Governor dated the 9th day of October, 1984, the 7
applicant was ordered to be held at the Nova Scotia Hospital until
further order. ' ‘

Early in the morning of November 8th 1983, the applidant,
in company with several other inmates, made an unsuccessful attempt
to escape from the Nova Scotia Hospital, ‘assaulting an orderly in

"the process.
. g

The Board of Review appointed by Order in Council Number
85-1206 pursuant to Section 547 of the Criminal Code of Canada,

considered the applicant's case during the month of November 1985.
on November 20%h, the Chairman of the Board made a preliminary

report to the Lieurenant Governor, stating inter alia as follows:

"As we raported earlier, Mr. Jollimore's

insanity is of a marginal kind and does

not affact his general thinking, nor his

ability to act. Treatment has not had any
effect on him. He is refusing suggested
traatments and is neither medicated nor

on any kind of rehabilitation program at the -
mement. The preblem he presents is purel

one of security. Mr. Jollimore is dangerous,

a high security risk and torally unsuited to :
. the Hospital. -As long as he is in the Hospital,
further attampts at escape’ are.ipevitable and
the cansz=quences of any escape Or attempted
esczpe, may be fatal. He is without remorse
for what he has already done and entirely
capable of killing again. Security cannot be
obtained in the Hospital and he ought to be
placed in a Correction Centre where there are
the facilities and. the trained professional
staff.”

, .

On November 27th 1985, the Board held a hearing that was
attended by the applicant and his legal counsel and, following that
hearing, the Chairman of the Board of Review made a further report
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to the Lieutenant Governor recommending as follows:

inThat the place of safe custody under- S.
545. (1) (a) of the Criminal Code, be changed
, to a Correction Centre until such time as a
. further recommendation and order may be made
for his transfer to an appropriate psychiatrie-
- institution elsewhere. We will have a specific
recommendation to make concerning his transfer
to .such an institution and will review the
matter with him beforehand. "’

181

In the same report the Board of-Review ‘'stated - ﬂ

"Mr. Jollimore's main concern about a transfer
C +o another Province was his separation from

. his family. His mother and brother visit him
regularly and are a support to him. While his
family connection is important, our view is
that it will be much better for him to be in
a facility where he has access to programs,

. recreation, work activities, and the necessary
psychiatric treatment. We have no such institution
in Neva Scotiaz, -or even in the Maritimes. As
a result, if he remaypns_in Nova Scotia given what
he has .done and his escape attempts, there is
really no alternative but to keep him in tight

.. security with little or no activity or therapy

i for him. We are of ;the opinion that anyone, and
particularly someon with Mr. Jollimore's
intelligence and his relative degree of sanity,

. would dateriorate in such a restricted environment.

There is no question in our minds that it is in

the interests of his rehabilitation to be placed

in>an appropriate psychiatric institution where he

may securely be given the liberty to participate

in programs, recreation and work activities,and

receive psychiatric treatment es well." .

_ On December 2, 1985, His Honour The Lieutenant Governor
issu?d a Warrant directing that the applicant be transferred to the
Halifax County Correctional Centre, and the Warrant states on its
face that the Lieutenant Governor had béep advised to do so for

security reasons.
-
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Lﬁtéf, on February 7th 1986, the Chairman of the Board
of Review, visited the Pinel Institute in Montreal and sent a
memorandum to Mr. Gordon Gale : of the Attorne§_Genera1's Department,
to Doctor Syed Akhtar of the Nova Scotia Hoséital and other members
of the Board of Review.on February 12th X586, reporting that he wa§2
_very impre?sed with the Pinel Institute. He further reported that
the Institute was prepared- to accept the applicant and that the .
possibility of transferring the applicant to the psychiatric unit

?

at Dorchesier was - N

"A very poor altermative to’'Pinel. 1In any-
event, it appears that we will have two
alternatives to present to Mr. Jollimore at
our review of him.” ’
Oon Februar?"thh 1986, the Attorney General of Nova Scotia
announced publicly that the applicant was being transferred to the
fﬁgggégal Maximum Security Institution at Dorchester in the Province
of New Brunswick. On February 25, 1986, the Attorney General made
a report to the Lieutenant Governor reviewing the bare facts of the
~ . . " '
applicant's detention until then and stating further by way of

preamble, ané I quote =

"and whereas the Attorney’General has advised

that for security and rehabilitation r2asons,

Jamés Paul Jollimore be transferred to

Dorchester Penitentiary at Dorchester in the

Province of New Brunswick.”

_(The phrase "has advised"™ that appears in the passage just quoted,

is peculiar, since the document is 2 repori by the Attorney General
himself. It may be that the intended phrase. was "has been advised"”

. but I do not suggest that anything of significance turns. on this
minor point.) N
The.report of the Attorney General concluded with a

recommendation that the Lieutenant Governor direct that the agplicant
be transferred from the Halifax County Correction Centre to Dorchester
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Pehizghtiary, which is described in the recommendation as ‘a place
- of spfe keeping. On.February 26, 1986, His Honour the Lieutenant
Governor issued a Warrant(directing'the transfer of the'applicant
' to Dorchester Penitentiary and the Warrant stated on its face that
it was based on the advice oflfhe‘Attorney General and that-the

transfer should be_made:

183

[ -

.-.Ffor éécurity and rehabilitation re;sans".

No disclosure of the report of the Chairman of the Board
of Rev;sw was made to the applicant prlor to the decision being
taken to transfer the apnllcant to Dorchester Penitentiary. HNeo
opoortunlty was given to the applicant to respond to his proposed
transfer from the Halifax Correctional Centre prior to the decision
being taken to transfer him to Dorchester Penitentiary.

Submissions:

I have before me an extensive submission on behalf of the
Attorney General of Nova Scotia, as to the scope of enguiry permitted,
and the limits upon the remedies tgét.may be sought, in an appli—°
cation of this kind. It is said, relying Upon comments of Chief
Justice MacKeigan, as he then was, in Bell v. Director of the Soring-
hill Medium Security Institution et al (1977), 19 N.S.R. (2d) at
216, that in criminal matters the Liberty of the Subject Act is of
§9ubtful validity. The contentmon is that habeas corpus and

certiorari in ‘aid, are only avallable in the form in which thcse

remedies existed at common law; that the subject Warrants can.only
be att acked on the basis of want of jurisdiction, bias or fraud.. As
e) cnrtlorarl, it is said that a Court cannot consider the evzdentzal
basis” dpon which an appllcant may have been commltted, except in
cases where there is an entire absence of evzqence to support an s

exercise of jurisdiction.
1N
Counsel for the applicant submit that the present case

is dxstlngulshable from the Bell case where the applicant was a .-
person who had been convicted of a criminal offence. That is not so
in the present case. The applicant has been.foﬁnd not guilty by reason



of insanity. '“;Thus it is said that, whiié'tﬁe legislation dealing
with h%g confinement is a Federal Statute, the provisions of the
Criminal Code of Canada relevant to this casé_have'ﬁot been adopted
in any exgrcisetpf-exclusive Federal jurisdiction. It is subritted.
\___-An other wcrds, that the broad scope cf review permitted under Ségéion
8 of the Nova Scotia Liberty Of The Subject Act is applicable in the
case.of a person found not guilty by reason of insanity. Interesting
as that submission may be., I think there is greater merit in the
‘submission for the applicant, that,whatever may have been the former
limits upon‘rélief by way of pre:ogative:writ or.ofder, very broad

review and remedial powers are now conferred by the Canadian Charter
of Rights}And Freedoms . in cases involving the liberty of the subject,
or, to borrow the language of several decided cases, where an individual
Cgnay be subjected to 'pains and penalties’] or may be adversely affected
in some such way. The specific reference in the submission for the
applibant is to Charter Sectiomns 7 and 10(¢), and, as to the broad
¥ scope of possible remedies, I note the provisions of Section 24
sub-section (l). I alsoc accept the submission of the applicant
that,. in 5 line of recent cases, the Courts in Canada have recognize@
a general duty upon tribunals and administrators to act with fairness/

whether the function under review be judicial, quasi-judicial, or
purely administrative. ' On this point I have been referred to
Nidholsdn v. Haldimand -~ Norfolk Ragional Board of Commissioners of
Police (1979) 1 S.C.R. ™t 311; Martineau v. Matsqui Institution
Disciplinary Board (No. 2) (1980) 1 S.C.R. 562 and Re Able "and
Advisary Review Board (198l) 56 C.C.C. {(2d) at 153. '

The duty to act fairly may be limited by the nature or
terms of the Statute under which a power to act is conferred, and
as was said by Estey,"J: in Attorney General of Canada v. Inuit
' Papirisat of ganada (1980) 115 D.L.R. (3d4) page 1 at page 13 - !

"It is still necessary to examine closely the
statutory provision in question in order to
discern whether it makes the decision-maker
subject to any rules of procedural fairnmess." -~
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_With that reservation, it is my opinion that the subject Warrants

are opkn to review on grounds of want of_jurisdiction, bias,
fraud, or lack of procedural fairness.

The ‘submissions on behalf of.ﬁﬁg applicant can he
summarized briefly. There is no suggestion that bias' cr fraud 135,136
were involved in the issue of either of the Warrants under review. i
It is submitied, hewever, first,\that the Lieutenant Governor -had
no jurisdiction_to issue the Warrants, and, secondly, that in
exercising his authority,'the'Lieutenant‘GovernoF did not meet ’

the requirement of procedural fairness. o

Conclusions:

I find that the submission concerning want of jurisdiction
" is without merit. It is based on the langquage of Section 542 sub-

section (2) of the Criminal Code, which provides that an insane

person detained in safe custody may, by Warzant of the Lieutenant
Goveraor, be transferred for the Purposes of .his rehabilitation, to
any other place in Canada specified in the Warrant, with the con-
sent of the person in charge o such place. It is saiq_that, on
an analysis of the facts already revieyeé, it is apparehérthat the
real reascn for both Warrants was to proﬁide for security«oﬁ the

" applicant and the ‘submissicn is that a transfer is only authorized

under the.Criminal Code for the purposes of rehabilitaticn.

o

Section 545(1) (a) of the c-iminal Code prdvides, however,

that after an accused persca has Lbean found not guilty by reason

of insanity, the Lieutenan: Governor may maks an orcer for his
detention in safe custody. If I wer= to accept the submissioﬁ on
behalf of the applicant, it would follow that only one order under
Section 545(1) (a) is authorized, and, once made, considerations of
security or safe custody would cease to be relevant, no matter how

inadequate the facility initially selected might prove to be.

My opinion is that the power conferred by Section 545(1) (a)
is a continuing one that is not exhausted when exercised for the

first time, and I think that consideeations of security or safe custody.



both from the stand point of the person in custody himself, and
m the stand point of the public, are relevant and indeed,
matters of first priority in the case of any order, whether made
" pursuant to Section 5453 (1} {a) , or Sectlon 545 (2) of the Crlmlnal Code

I note in particular’ that the Warrant dated December 2rl87 .
1985, was issued on the basis of a recommendation of the Board of
Review made with specific reference to Section 545 (1) (a).

On the same reasoning as to the continuing relevance of
security or  safe custody considerations), my finding is that ?he
second Warrant dated February 26th,1986,is not bad on its face or
jurisdictionally tainted beca se it purports to have been issued
for security as well as for rehabilitation reasons.

The main submxssmon for the appllcant however, is that
the Lleutenant GSvernor did, nat proceed fairly when he issued the
Warrant dated‘February 26th 1986. That is the document under which

the épplicant:is to be transferred to Dorchester Penitentiary in

the Province of New Brunswick.

The relevant facts have giready been stated, but I note
again the reliance placed on the fact that the repor: oi the
Chairman of the Board of Review concerning the Pinel Institute.
was not disclosed to the applicant or his counsel, and they were
given no opportunity to resn01u £c any proposal that the applicant
be transferred to Dorchester Penltentlary. It is also epparzsnt
that the Lieutenant Governor acted on the recommendation of the
Attorney General before the 3oard of Review had ceased 1o functhn,
and before it had formulated any final recommendaticn 2s to transfer
to an appropriate psychiatric institution: That the work of the
Board was incomplete when the second Warrant was issued, and, further,
that the Board intended to afford the applicant another opportunity
to be heard, is apparent fromthe final paragraph inMr. Thompgon's'
report of February 12th which I have already quoted in part. The

v



report states -

non“Thursday, the day I left for Montreal,
I received a call from Gordon'Gale advising
. that he had received a call from the Provincial
Department of Correctional Services advising
that a transfer through the Penitentiary System
could be arranged to place Jollimore on the h
psychiatric unit at Dorchester. While Dorchester \
is certainly a better altermative than the
presant one and maybe much cheaper than Pinel,
it seems tg me to present a very poor alternative
to Pinel. In any event, it appears that we will
have two alternatives to present to Mr. Jollimore
‘at our review of him. Perhaps I should also
~arrange to visit Dorchester beforehand."

188

N ' .
] ‘T have already referred to the jurisprudence that establishes
the general requirement of procedural fairneﬁs, and I have mentioned
as well the necessity that the relevant Statutory Provisions be

examined to determine the extent to which procedural fairness may

an imperative in a given case. fﬂh.

Kere the relevant provision -is Section 547 of the
Criminazl Code. The firs:t peint to be noted is that the very

appointment of a Board of Review is discretionary, but, as noted,

that discretion+vhas been exercised and a Board of Review was, in
fact, in exiétenceand_functipning in the pregent case when the
second Warrant was issuedL Section 547 sub (5) provides that a
Board-shall review the case of every person such as the applicant.
' The direction, I should note, is mandatory. Section 547 sub-paragraphn
(5) goés on to say - ' ' .
' “fo:thwith after each review. the bcard shall
report to the Lieutenant Governor setting

out fully the results of such a review and ' &/J
Stating. . " -

(in the case of ‘persons such as the applicant)

®...any recomméndations that it considers
desirable in the interests of recovery of
the person to whom such review relates and
that are not contrary to the public interest.”
i
* o
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. ' Counsel for the Attornéy General stresses the point
tha: the LleutEnant Governor lS not bound to accept the
reeommendatlons cf the Board oF Review, and I interpret the legls-
latlon in the same wa; I ncote further that, as far as it was 139"'

'*‘k Ee'mztted to function, EHE Board itself ‘apoears to have acted with

“'\ser;ct and scrupulous falrness, reportlng in great detail the con-
cerns of the applicant as far as they were then known, and its own
concern as to his rehabilitation. It also appears that the Board
. gave and intended to give ‘the apollcant full opportunity to be
Heaﬁfj ‘

What is obvzous, ‘however, is that the Board was not per-

mite carcy out its e:EEEEBEY“functlon and ‘my conclusion is that,
‘ the Beoard hav1ng been eseabllshed and belng in the process of a '

revzew provided for under the ‘Statute, thé Lieutenant Governor
had a duty to receive and consider #ts recommendations. The
Lieutehant Governor may have a rightAto disregard any such
recommendations, but could not in procedural fairness, cut off or

preempt “the function of the Board. AN | ‘ ‘ ' e

In passing I would comment that, where a Board is gquilty
ct Lnordlnate or unreasonable delay, it may be possible to con-
clude that it has ceased to function, but there is no suggestion

that there was any such delay in the presant cise.

To the foregoing I would add that, if the second Warrant
de not: effectlvely terminate thea jurlsdlc*lon of the Beoard (and,
Lndeed, the jurisdiction of the LLeutenant-Gove:nor himself), I .
wauld have been inclined to rzgard the second Warrant as a proper
measure under §ectlon 545(1) (a), for the interim safe cu rstody of
the applicant pending the final recommendations of the Board of
Review, even as, in my opinion, the earlier Warrant was valid for
that kind of purpose. The insurmountable difficulty with that
. approach is that, because the second Warrant would remove the appli-
‘cant from this Province to the Province of New Brunswick, the
3oard's capacity to deal with his case and, in particular, its capaqity .
Eo make any final recommendation, would terminate since the powers pf

g 5

!
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-a Board of Review constltuted under Section 547 of the Crlmlnal Code,,

relate only to a ‘person in custody in the Provznce for which the
Board is appointed. - The interruption of the ‘Board's function caused
by the.second. Warrant, is, therefore, absolute if the second

Warrant is allowad to seand .- - ‘ 190

) I make <only passing reference to: several cases citsd by
counsel for the Attorney General to the ef ect that, where the
Lleutenant Governor has not yet exe*@gsed his discretion as to the
reléase or conditional release of an applicant, a court should not
interefere. 'The inference is that no =xercise of discretion is
involved in the case of a transfer under Criminal Ccde Section’ ‘
_545(1(3) or 545(3). I do not agree. My opinioq\}s that a Lieﬁtenént’
Governor has the same duty to receive and consider the reﬂommendatlons
of a Board of Review made pursuant to ‘Saction 545(5) (f) as exists
in relation to recommendations relative to release or conditional
release, or fitness o stand trial, made pursuant to the'othe: sub-

sections af that sectlon ‘of the Criminal Cade

I shculd add by way of footnote that, generally as to
the duty to creceed falrly in cases of this kind, I rely on
Re McCann and The Queen (1982) 47 C.C.C. (2d).180, and on
e Able and Advisory Review 3oard (1980) 56 C.C.R. (2d) at 153.

My conclusion is that the Warrant of the Lieutenant:
che_“or dated February 26, 1985 trensferring the e;plicant from
the Halifax Correctiohal Centre to Dorchestar Pepitentiary in the .
on#ince of New Brunswick, should be quashed: The eeriier Warrant -
undsr which the applé&ant was transferred from the Nova Scotie
Hospital to ths Halifax Correctional Centre, is;of course, still
valid authority under which the epplicant may be kept in that place
in safe custody pending anyivalid future Warrant or order of the

Lieutenant Governor made pursuant to Section 545 of the Criminal Code

of Canada. T

My views as to the duty of the Lieutenant Governor to

receive and consider the recommendaticns pf the Board of Review
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- made purusant to Section 547(5) (f) of the Criminal‘Code need not
be repeated. I will only note again that the Lieutenant Governor: .

" is not bound to accept any such recommendations and, as long as he

exercisas the powars conferred upon him under the Criminal Code

with procedural fairness and without fraud or bias, the choice 191

of any other suitable place of detention in Canada is his alone
to make. That may eventually prové to be a choice in favour of
Dorchester Penitentiary where I note that psychiatric therapy is
evidently available; but, until the Lieutenant Govern or has
received and considared the recommendation of the Boa;é of Raview,
any assumption as to how he will exercise his authority would’

be impraper.

Halifax, Nova Scotia
March 11, 1986

.
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UNIVERSITE DOTTAWA | UNIVERSITY OF OTTAWA

a . . . . 194
February 13, 1987 '

The Honourable Lincoln M. Alexander
Lieutenant Governor "
Room 131, legislative Building - ‘ ‘ ' J
Queen's Park '
Toronto, Ontario

MIA 1AL —

*

Your Honour, £

I am a graduate student in Criminolegy at the University of Ottawa.
My Thesis topic is the History and Use of the Lieutenant Governor's
Warrant in Canada. However, it has been difficult to find documentation -
of the L.G.W. System as it exists today. It would be greatly
appreciated if you could provide information on how the L.G.W. System
operates in your province. For example, is there any documentation or
statistical information on the mandates, policy, administrative procedures
on the cases reviewed by your office? Due to the lack of published
information on the L.G.W. System, any details you could provide would be
appreciated. I also have a number of specific questions for which I need
answers. Same of these questions are listed on the attached questionnaire.

I would be grateful for the chance to discuss these questions
personally with you and your staff. I can be reached by writing to the
following address. Thank you very much for your time and consideration.

~ Sincerely,
p. -

'

e

1
K

Bruce Beanlands

4 Ritimat Crescent
Nepear., Ontario
R2H 7G5

(613) 829-6706

. - D
~ Dépaement de criminologic | 75 Laurier E ' Dépastinent of Criminology
Faculté des sciences sociales KIN 6N5 Faculty of Social Sciences

-



L.G.W. Questionnaire

What exactly is your role in the issuing ang loosening of warrantsg?

Ve

What criteria or gquidelines do You use in deciding on the l-gsq.
Tecamendations of the Advisory Review Board? -

Is a consistent Procedure followed in this process?

Do you meet directly with the board to discuss the caseg being
comsidered? If 80, is some kind of formal process followed?

Are there circumstances where YOU meet directly with the person (or
their legal counsel) whose case is being reviewed? '

What do you believe are the positive points of the L.G.H.'. System?

In your opinion, why has the L.G.W. System changed very little in
more than one hundred years? _ '

Is there anything about the L.G.W. System ydu would like to change?
Why? . .




Province of M stryof : \ Order in Counci
British Columbia _ Attorney General Reviaw Board

. 83 Sixth Street
New Westrmunster
Brtish Cotumbia
VaL, 22«
Phona: (604) 660-8789

1987-05- 14 - |
196

Mr. Bruce Beanlands

4 Kitimat Crescent -

Nepean, Ontarioc - '

K2H 7G5 R : \

*Dear Mr. Beanlands: °;

~Your letter of, February 13, 1987 addressed to His Excellency the
Lieutenant-Governor has been referred to the writer for aftention as™
chairman of the Order-in-Council Review Board. ~NJ

I regret the long delay in responding to your letter, but quite frankly,
was not quite sure how to deal with it.

« In British Co1umb1a the board makes recommendations to the Cabinet for
an Order-in-Council which is approved by the Lieutenant-Governor. This.
is in .keeping with.his Constitutional. requirements to act.'Dnly:on the
advice of his Cabinet. 'In this light, you—can-see: that many of your
questions directed to the Lieutenant-Governor are not pertinent  to
British Columbia, but may reflect the Ontario exper1ence

For your information, I am enclosing a copy of the statisticg of the
British Columbia Review Board for the period 1977-1986.

The Review Board in British Columbia acts on the Tnauizitorial process.
The patient is interviewed personally and is entitled to be representea
by counsel and to have family members, friends, or other persons atteng.

The question of the status of the patient -is deait with on the basis
that we are_gperating a medical model. Our criteria therefore are as
follows:

(1) 1s any step towards his rehabilitation to the commugity in the best
interest of the patient and not contrary to the public interest, i.e.
dangerousness

(2) The various® levels of release are from str1ct to safe custody, safe
to conditional discharge level one, conditional discharge level one to’
cond’tional, and are all based on the patients ability to meet these
criteria at certain specific times in his rehabilitation
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Tt7is"clear that the application-of -these -criteria reqhirgs:gha;. when
he”As - finally - discharged,~-his mental-=1liness =is'=in"3fulVzremissicng 7
(whether as a result of medication :or otherwise)_and:he<js znoxlongers

considered to be a danger to the publig. Co- : -

I trust that this may be of some use 'to you. "

Yours. truly, .
. Al . . \_'

A MeDiSrmid, q.C.
Chairman

Order-in-Council Review Board
NAM/blw

Enclosure

c.c. Mr. P. A. Insley
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‘Gouvernement du Québec e

....... o Commission d'examen, Art. 547 C.Cr.

1075, chemin Ste-Foy, Qudbec G15 2M1

Quebec, April, 10, 1987

Mr Bruce Beanlands . .
4, Kitimat Crescent : &
Nepean ONTARIO

X2H 7G5

Dear Sir,

Your letter adressed to the lLieutenant—governor was

referred to me for reply.

Here enclosed you will find some documents regarding

"La Commission d'examen du Québec™:

- ¥Wistorique "de”14 TommisSIomy,

- -procédure concernant les .personnes sous H
ordonnance du Lieutenant-gouverneur’

~ Rapport d'activités 1985-1986

I1 you want more information, I will be in Ottawa next

week and will contact you by phone and if it is advisable, I
could meet you on april 1l3rd in the mornZng to complete the
informataion. '

Hoping this will be help ful to you.

>

I remain,
Yours truly, .
La Présidente, -

MONIQUE PERRON - 4
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*March 23, 1987

: I - 9
¥

Mr. Bruce Beanlands

4 Xitimat Crescent

NEPEAN, Ontario - .

K2H 7G5S ‘ '

Dear Mr. Beanlands: ‘

¢ ‘ _

His Honour F. W. Johnson, the Lieutenant Goverfior of ‘the

Province, has referred your letter.of February 13th to me as
» Chairman of the Saskatchewan Advisory Review Board appointed
\ pursuant to- thé provisions of section 547 of the Criminal

Code.

I am not certain whether you are aware that Saskatchewan and
British  Columbia are the only provinces where
recommendations of a review board are referred to cabinet
for approval. The Lieutenant Governor then 1issues the
Order-in-Council in the terms of the approval by cabinet.

I am not certain I can answer all of the questions set out
in your questionnaire but I have been chairman of the
Saskatchewan Board since the year 1970 and perhaps the
experience of the Board in this Province might be of some
assistance to you, '

In the late sixties, in two cases individuals charged with
mass murder were found not guilty by rTeason of insanity.
One had shot to death a familv of nine and the other axed to
death a family of seven. The incidents took place within a
period of about two years and both were in the northern part
of the Province. At the time I assumed chairmanship of the
‘Board, the Attorney-General and the cabinet of the day were
somewhat reluctant to accept our recommendations for release
and wi-th that knowledge the Board was careful to only
recommend release in cases where it was certain that the
individual no longer presented a danger, either to himself
or to the public. ' \

Since the year 1971, we have not made a recommendation that
has failed to receive cabinet approval. In some instances
‘there have been requests for further information which has
been supplied but the approval has always been received.
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Since I assumed chairmanship of the Board, we have had
approximately 90 persons found either unfit to stand trial
or not guilty by reason of insanity and of that number,
between 55 and 60 have been released. Approximately 45 were
released into the community and the remainder were either
detained by reason of illness or had to be certified T
provincial mental health legislation. -

As you are no doubt aware, amendments to the Criminal Code
have been prepared following studies undertaken by a mental
disorder project of the Department of Justice “under the
chairmanship of E. F. Tollefson. The recommendations of the
committee as set forth in the proposed amendments ~would
sbolish L.G.W.s and substitute boards of review who would be
empowered to.order the release of persons detained following
a finding of unfitness for trial or insanity. It may be
some time before the amendments are. approved by Parliament
but I am reasonably certain L.G.W.s as we presently know
‘them are on the way out.

1If I can be of any further assistance in your studies in
this area, I would be pleased to hear from you.

Yours truly,

J. H. Maner, Chairman
Saskg}chewan Advisory Board of Review

—
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OFFICE OF THE LIEUTENANT GOVERNOR oo
LEGISLATIVE BUILDING '

EDMONTON, ALBERTA, CANADA TSK 286
- , : Qo1 .

ﬁgrch,13th. 1987. . -

Mr. Bruce Beanlands, .

t;mat Crescent,
n, Ontario. K2H 7G5. ' -

Mr. e\\fands- -
I am writing in response to your letter of Febaury 13th,-1987 in
which* you quested information regarding the ﬂieutenant -Governor's
Warrant system in Alberta.

The procedures which have been established in the Province of Albertz
are, needless to say, patterned upon the statutory provisioﬁs found
in SectioMs 542 - 547 of the Criminal Ccde of Canada. The number

of persons subject to Lieutenant-Governecr's Warrants in the Province
of Alberta ranges, on average, between 40 -~ 50 at a time. This
number is divided between those who are being held on Warrants on

an in-patient basis and those who have been released snbject to
conditional discharges. ;

—
e

The Board of Review in Alberta reviews all cgses involving individuals
held on an in-patient basis every six months. The cases of those -
released on conditional discharges are reviewed once a year.

.. L I .
Bevond’ those regular sittings, the Boara meets to review the cases

“‘sf those who are found net guilty by reason on insanity, or unfit

).

stand trial, if these is no scheduled.sitting of the Board of
Review available in a short period after the committal. The Board
of Eev1ew will also hold special SLttlngs in relation te¢ individuals
whcse status has changed since the issue of the last Warrant, where |
such, change suggests a need for a change in the terms of the Warrant.

Cnce the Bcard of Review hps considered the circumstances of an
individual held on a Lieutknant-Governor's Warrant, a recommendation
is then draized and forwarded to the Lieutenant- ~-Governor,

in response to your speciric questions, lgwould offer the following:\\\\\_

1. Wnat exactly is the role of the Lie

enant-Governor in issuing
ana loosenlng ‘of Warrants?

-
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2. What criteria or guidelines do you use in deciding on the
recommendations of the advisory review board?

As these two guestions are closely related it is logical to
answer them together. The decision of the Lieutenant Governor ‘¢
based upon the recommendations of the.Board of Review. As the ’
Board of Review has an excellent record for making suitable

. recommendations, it has hecome customary in this province for the
Lieutenant Governor to accept the recommendations of the Board of
Review. This is done after consideration of the recommendation
and the background of the case, and is not merely a "rubber
stamp™" process. Occasionally the Lieutenant Governor will, in
fact, ask for clarification of the recommendation or further
infqrmation'regarding.the case. S ‘

3. 1s a consistent procedure followed in this process?

Subject to the special circumstances referred to above, the
same procedure is followed in all cases._ : -
: . P . .
4. Do you meet directly with tHe Board to discuss the’'cases
being considereg? 1f so, is some kind of formal process’
followea? : ' : o : :

The contact between the Board of Review and the Lieutenant .

Governor is solely through the recommendations made to the
Lieutenant Governor by the Board of Review. 1In circumstances ir
which clarification or further information is sought, the
Lieutenant Governor s€eks such information through the Attorney

General's Department. .
5. _are there circumstances where yon meet diréctly with the
) person {(or thexr legal counsel) whose case is being
reviewec?

- This has not occurred in recent menory.
6. Are there records kept of the decisions made? Are .they
: available to the public?

%2\ Although records are kept of the decisions made they are

ot availaple to the public. 1n many situations it would be
detrimental to the treatment of the person being detained to have
his or her case the subject matter of public discussion. As a
result, records of this sort are treated iff the sape manner as
other health recoras. \

202 < N
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7. What do you believe are the positive points of the L.G.W.
System? :
\
Although at its inception the Lieutenant Governor's Warrant
system may well have been developed for the purposes of

have been found not guilty by reason of insanity, the system had

"maintaining some degree of politiczi/qgntrol over individuals-vho
her

N
tu' .3 . )

/
/

developed to the stage at present, the most important
function of the Lieutenant Governgr in the system is to maintain
a supervisory capacity over the Board of Review. It functions
simply as a safety mechanism to ensure that proper procedures are
followed, that individual cases are not neglected or forgotten
and to ensure that individuals are not improperly detained. The
Lieutenant Governor's Warrant system fulfills this capacity at

&~é_;3»-tnis time merely by way of its presence, rather than by way of

1

Watlalky
-“Fb/~7ﬁhr little in more than one hundred years?

re

e

functional intervention.

In your opinion, why has the.L.G.W. system changed very

While I cannot speak for the operation of Lieutenant
Governor Warrant system in other provinces, there has been no
motivation to change the system in this province as it has
functioned very well, ensuring that a proper balance is struck
between the rights of those detained by Lieutenant Governor
Warrants and the protection of the public.

N ‘
5. Is there anything abput the L.G.W. System you would like to

change? Why? g .

It would appe@r from these gquestigns that you may not be
aware of the imminent change to the system forydetaining
inc¢ivicduals who have zeen found unfit,to stanc trial or not
guilty by reason of insanity. The Federal Government has cdrafted
croposals for changing the Criminal Coce provisions c¢ealing with
mentally disorcered offenders. One of the effects of these
changes will be to rerove the necessity of warrants signed by the
Lieutenant Governor for the detention of the mencally disorcered
offenders and replace those warrants with orders from the Board
of Review which will be sufficient authority for detention. The
supervisory capacity of the Lieutenant Governor which exists in
the present system will be replaced by a procedure for jucdicial
supervision by allowing appeals of Board of Review decisions to
superior courts. This change is consistent with the present
trena towards the creation of procedures for judicial supervision
in matters that have been handled on an administrative basis up
until now. Althodgh the provisions will require more formalized
procedures than are presently provided for in the Criminal Code,
these procedures will not be significantly different than the +

ceses/d
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procedures that have been established in this province. It is not
anticipated that these ‘changes, which have been developed after04
considerable study and consultation with groups involved in-‘the
process, will significantly affect procedures in this province,
nor will they have significant impact upon those who are actually
detained as a result of a finding of insanity during a criminal

process.

Sincerely yours,

Ve r”

'
’ ¢ =~ "=
_,'\_C R T S .

W ﬁelpn Hunley, e
Lieutenant-Governor of Alberta.
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Mr. Bruce Beanlands ‘ -
4 Kitimat Crescent ’
Nepean, Ontario
K2H 7GS '

Dear Mr. Beanlands: .

The Lieutenant Governor has forwarded to me a copy

of his reply of February 19th to your letter of .
February 13th. I certainly concur in his decision : -
that it would be inappropriate to answer your ‘
questionnaire. Very substantial legislative
amendments to the present warrant system are being
considered and it is generally thoudht that they
will be approved in the reasonably near future. TIf
you wish to obtain information concerning the
proposed amendments, you might communicate with

Ms Tara Dier, Ministry of the Attorney General, 18
King Street East, Toronto, Ontario, MS5C 1CS,

(416) 965-3912.

Yours very truly, I

"The Honourable Mr. Justice T.P. Callon

Chairman .
The Lieutenant Governor's
Board of Review e .

TPC:djc . )
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4607 Dewaney Avenue
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February 20, 1987
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Mr. Bruce Beanlands
4 RKitimat Crescent
NEPEAN, Ontaric
K2H 7G5S

Dear Mr. Beanlands: "

In response to your letter of February 13th, I think
that I should refer vyour inguiry to Mr. Justice
J.H. Maher, c¢/o Court House, 520 Spadina Crescent
East, Saskataon, Saskatchewan S7K 3G7.

Until 1983 f‘was Chief Justice of the Court of Queen's
Bench in this Province, and Mr. Justice Maher was
.designated by me to sit on the Committee dealing
with prisoners held under Lieutenant Governor's
Warrants. Mr, Justice Maher is still on that
Committee and I am sure that he would be able to
give you much more detail than 1I.

In brief, ¢the granting or variation of Lieutenant.
Governor's Warrants is similar to other acts carried
out by the Lieutenant Governor on the advice of
his cr her Ministers.

I am of ccurse, aware ‘of how the system works, bdu:
whenr an Order-in-Council providing for a Warranct.
or varying a Warrant 1is placed before me, I really
have no discretion in the matter since I am acting|
on thke advice of my Ministers.

You have undertaken a very interesting sctudy. I
wish you well.

Yours csiacerely,
F. W.

Lisurenant Governor
Province of Saskatchewan
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February 20, 1987

Mr. Bruce Beadnlands
4 Kitimat Crescent
Nepean, Ontario

K2H 7G5S

Dear Mr. Beanlands:

Your letter of February 13th to His Honour
Alan R. Abraham, Lieutenant Governor of Nova Scotia, has
been referred to me for reply.

As in all other provinces, Lieutenant
Governor's Warrants are governed by the provisicns of
Sections 542 to 547 of the Criminal Code. Pursuant to
Section 547 of the Criminal Code a Review Board has been
established consisting of five persons and chaired by
Mr." J. Walter Thompson, who is a lawyer. The only unique
feature _ in regard to Lieut%pant__Governor's Harrants in
Nova Scetia is that we consider them to be _the personal
act of the Lieutenant Governor rather than the act of
the Lieutenant Governor in Couneil’ which pertains tn all
other precvinces. I1f _a _ person is_ found_wmrfit to  stand
trial or found not gquilty by reason of insanity thea the
Court _orders that person to be held in. custody 2z the
Nova Sceria Hespital until the pleasure of the Lieutanant
Governor be known. At that time, this Department_prspares
a _report_  “to "thé™ Lieutenant Governor and drafts ' the
Lieutenant Governor's Warfant and both are taken to the
Lieutenant Governor and if _he _is  in agreement then he
signs the Lieutendnit Governor's Warrant. After tha:z the
cases are reviewed by the Review BoaTd under Section 547

of the_ Criminal Code as required by that Section. Following

the review of each case a report 1s sent to the Lieut=2nant
- mmamEr EE EART S SRR X ; -

\
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Governor which may advise that there 1S no_action to be
taken, that there is to be a change in the Warrant or
that the person is tq ased from custody.  Such
reports are copied to this Department and we. then draft
the Warrant in_the fterms . of the report and present it

to_the Lieutenant Governor. At that Stage thé TLiedtenant -~ 208 -
qugr_nox__ac.ts,_qn_.th.e__xecommemiauon__o; view Board. '

- The Lieutenant Governor_does nat_take p _in_the Board's

deliberations.

Questions involving the numbers of cases,
policy and administrative procedure should be directed
to the Chairman, Mr. J. Walter Thompson at the following N
address: :

Mr. J. Walter Thompson
Chairman

Board of Review

P. 0. Box 307

Halifax, Nova Scotia R3J 2N7

Yours

Iy truly,

ordon S. Gale
Director (Criminal)
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Dearn Mr. Beanfands:
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Febraany 19, 1987

Thank you very much fon your kind Letten 04 Februany 13,

1987 and questionnaine

enclosed,

Hiy Honour was very pleased 2o hear {rom you, partioglarfy
on being advised that the "Histony and Use of the
Lieutenant Governon's Warrnant in Canada® is the Topic

0§ your Thesdis.

In Light of the position of the l{eutenant Goverton,
over and above his function in the Lieutenant Governon's

watants, {2 would not

be appropriate, non {s it

expecled, Lhal His Honour answer questicnnaines.

Un Zhe othen hand, in onden fo assis? you, youn fetlen

and questionnaire are being fomwarded Zo Mr. Justice

T. Callon, Chaiwman, Liewtenant Governon's Board of '
BReview, for his attention and 1 know he will bz in touch

weth you 4n due ccurse,

-Once again, thank you for your {ntenreat.

Mi. Bauce Beanfands
4 Kitimat Cxesceni
Nepean, Ontatio
K2H 7G5

ce:  The. _Hdnoumbﬂa U,

Yeurs sdaconely,

: 7 - )
(Mhs.! B.A. Marshalf
Exzcutive Assistant

Justice Thomas P. Callon



Attorney General - Constitutional Law 4th Floor
. Woodsworth Building
) 405 Broadway

February 27, 1987 Winnipeg, Manitoba, CANADA

R3C L6
Mr. Bruce Beanlands, ' Phone: (204) 9&%;2856
4 Kitimat Crescent, ‘
NEPEAN, Ontario. 210
K2H 7G5 ' co-

Dear Mr. Beanlands:

Your letter dated February 13, 1987 has been referred to me.
I am counsel to the Lieutenant-Governor's Advisory Board of
Review in this province. .

There is a constitutional convention in place which requires
that cabinet advise His Honour, and cabinet in turn is advised.
by the 4dvisory Board. It is therefore not appropriate that
His Honour comment or otherwise deal with the issues you have
raised, 'since de facto these are the concerns of the Board. B
You are probably aware that during the last session Parliament
introduced..@ bill for first reading which would have obviated
_the present ceremonial role of the Lieutenant-Governor. As

Lo the other issUes you have raised, I am enclosing a copy of
a paper I wrote on this subject which provides some detail on
the Board's operation. :

I hope this is of assistance.

Yours truly, o : ,
-l - “ N
—— 1124, -'"'--/\._‘_. . ' -

S. J. Whitley, - ]

Director. L . .

saw/el ]

encl. .
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Mr. Bruce Beanlards, i 211
4 Kitimat Crescent, , j -
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K2H 7G5 -

Dear Mr. Beaniands,

Your letter of 13 February 1987 addressed to His Honour has been
passed to me for attention. '

I have taken the liberty of forwarding a copy of your letter to
the Assistant Deputy Attorney General of British Columbia. He has
acknowledged receipt and has advised that Mr. Hal Yacowar of the
Criminal Justice Branch in the Ministry, whose responsibilities
include the operations of the Order~in-Council Patients' Review Soard,
will hardle your letter. Mr. Yacowar is in a positicn to provide
Answers to vour questionnaire and you may, therefore, anticipate
receiving a reply directly from him or his designate.

ool

His Honour has directed me to extend his warmest Lest wishes to .
you in preparing your thesis.

Yours very truly,
il S 4o

\ \

—

J. Michael Roberts : . ,
Secretary C , N
-/ . -

¢.c. Mr. H. Yacowar



ABSTRACT |

This thesis presents a descriptive discussion of the history
of the Lieutenant Governor’s Warrant (L.G.W.) in Canada from
1841-1988. Despite the great number of studies that have been
conducted concerning characteristics of persons held in custody
‘under an L.G.W.,-as well as the increasing demands for

legislative reform of the L.G.W. System, an indepth understanding -

of its development is lacklng in the present literature. Thus,
the purpose of this thesis is twofold: (1) to lel in some of the
gaps that exist in the study of the history of the social control
of the criminally insane in Canada, and (2) to follow the
development of the L.G.W., from 1841 to the present, so as to
.provide a better understanding of the present operation of the
L.G.W. System.

An idiographic analysis of the history of the L.G.W. in
Canada reveals that this System has not undergone meaningful
change since.its inception in 1851. Minor modifications have
been made to the legislation governing the L.G.W., but L.G.W.
patients are still defined as "dangerous" to themSelves and to
society. The precedents set by the appeal cases in the first
half of this century and the continuing fear of the mentally ill
by the public and the judiciary, have minimized any changes that
have taken place.

4
o

The authority over "persons dangerocus to be at large" and
"criminal lunatics" was vested in the Governor of the Province of
Canada. After Confederation, this power was transferred to the
Lieutenant Governors of the different provinces. There appeared
to be two different classes of lunatics throughout the
development of the L.G.W. in Canada: those considered to be
"dangerous to be at large" and those defined as "criminal
lunatics". Originally, the criminal lunatics class consisted
solely of mentally ill inmates. The court cases of the early
1900’s illustrate that this class of criminal lunatics was
gradually extended to include persons found not guilty by reason
of insanity. These cases also illustrate the fact that an L.G.W.
was not open to appeal. After 1950, there was a dramatic
increase in the calls for reform. This can be related to many
factors: increasing study of the mentally ill and particularly
L.G.W. patients, the enactment of the Canadian Bill of Rights in
196C, the enactment of tHe Canadian Charter of Rights and
Freedoms in 1982, and cases in the United States and in Canada
decided favour of the civil rights of the mentally ill. The
L.G.W. System came under increasing attack and in 1969, a new
provision was added to allow for the appointment of an Advisory
Review Board by the Lieutenant Governor. However, the Lieutenant
Governol' did not, and does not now, have to follow the Board’s
recommendations. The most recent appeals of the Lieutenant
Governorfs Warrant have resulted in some minor reforms: the
Lieutenant Governor must receive the recommendation of the Review
Board before he makes his decision, patients have the right to
appeal the recommendation of the Board before the Lieutenant

j



"Governor and that the Lieutenant Governor may no longer "rubber
stamp" the recommendations of the Review Board. Nonetheless, the
absolute power of the Lieutenant Governor to write warrants and
make decisions concerning L.G.W. patients has not been
questioned. B

The reform of the present L.G.W. System is at a very
delicate stage. For the past thirty years almost all demands for
change and the publicity have been for the benefit of the
patient. A single case of a released L.G.W. patient committing
a violent crime would sway public opinion in the opposite
direction. Reform of the L.G.W. System will be achieved, but not
within the near future because our justice system still applies
the views exhibited in the cases of the early 1900’s toward the
mentally ill of today.

This thesis only scratches the surface of the development of
the L.G.W. in Canada. Further investigation into the development
of the various.provincial systems is necessary.





