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FORTWORD

The purpose of thias dissertation 1u to uuake a coupurative
study of the civil legislation of the provinces und tio ter-
ritories of Canada and the ecolesiastical leglalalion of the
Code of Canon Luw on the celebration of marriage. This study
does not include the civil province of (uebec becuause a come
parative study of the civil code of that province and the
Churoeh Law on the form of marriage has already been mads in a

thesls entlitled L& Form du Marlage dans la province de (uebeo

by Rev. Paul-‘mile Giroux, J.(.D., Univeraity of Ovtawa, 1960.
Quebec 1s the only province that has s civil code, and there-
fore a speciul treatise on the form of marriage in that prove-
ince was advisuble. The nmarriage legislation in quite uniform
in the other provivces anad the territories of Canada, but
there are minor differences which will later be pointed out in
this atudy.

Hot all the prescriptions of the c¢ivil law or of Canon
Law which concern matrimory will ve tresated here, but only
those will bo included which concern the celebration of mar-
riage in 4 special way. Yjherefure, the chiof points to be
coneidered are the persons authorlized to perform the marriage
ceremony, the prelininaries required before the celebration
of the nurriage, the Jurldical form of marriage, the regis-
tration of marriagea, and the penalties for failure to observe
the marrilage laws, It includes all those elements which are

within the competence of the provincial leglslatures to regulate.



FOREWORD ix

Such questions as the mutual righta of husband and wife, the
possession of property, and other civil effects will not be
included in this study.

Part I of thls dlssertation deals with the historical
development of the marriage legislation in Canada. A chapter
is devoted to the marriage law of England because of 1its
relation to the marriage law of Canada. The following chapter
traces the main points of the ecclesiastical law on the cele-
bration of marrliage in force in Canada before the promulgation
of the Code of Canon Law. The fourth chapter gives a brief
but fairly complete account of the development of the marriage
legislation in each of the provinces and the territories.

Part II of the dissertation is devoted to an explanation of the
present civil law of the provinces and the territories on the
celebration of marriage. Each chapter 1n this part contalins a
summary of the ecclesiastical law on the matter and a dls-
cussion of the princlipal differences and conflicts between the
civil and the Canon Law.

Frequent references will be made to judiclal decisions
of the civil courts and to the Statutes of the various prov-
inces and the Ordinances of the territorlies. Special methods
of making citations of such sources have become generally
accepted.

Judicial decisions of the civil courts are usually cited
in the following manner:; the names of the litigant parties are

first mentioned, then the volume, the name of the reports, and
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the page of the volume in which the case 1s to be found, e.g.,
Doyle v. Deady, 67 D.L.R. 44. If the reports are not published

in continuously numbered volumes, the year is first given, then
the number of the volume of the raports of that year, the name

of the reports, and the page, 6.g., Swift v. Swilt, (1920)

3 W.W.R. 874, References are also often made to other col-~
lectiona or reports in which the case may be found, e.g.,

Wylie (Patton) v. Patton, (1930) 1 W.W.R. 2106, 24 Sask. L.R.

285, (1930) 1 D.L.R. 747,

An Act of the Statutes of Great Brltaln is usually cilted
by making reference to the short title of the Act or to the
regnal year in which the Act was passed, and the chapler and
section of any speoclal enactment may also be added, e.z.,

10 George VI, c. 29, s. 4.

An Act of the Statutes of Canada or of the individual
provinces I1s usually cltsd by making reference to its short
title or to the year of our Lord in which it was passed, and
the chapter and sectlon of any special enactment may also be

added, o.3., Statutes of Canada, 1J30, c. 1, s. 25; Statutes

of Ontario, 1350, c. 42, 8. & which 1s usually further abbrevi-

ated as 5.0., 1950, c. 42, 8. 5.

The writer wlahes to express hls gratitude to the Right
Reverend Severin Gertken, 0.5.B., and the members of St. Peter's
Abbey for the opportunlity to pursue advanced studles in Canon
Law. He also wishes to thank all thosse who have generously

offered thelr assistance in the prsparation of this dissertation,
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and especially Reverend Germain Lesage, O.M.I., M.A., S.T.L.,
Ph.D., D.S.Sc., J.C.D., under whose direction this dissertation

wgs written, and the other members of the Waculty of Canon
Law for thelir many helpful suggestions and correctlons. A
word of {llhanks is also due to Mr. C. K. uobell, Q.C., chief
librarian of the Librury of the Supreme Court of (Cunada, and
his staff for permission to use the library aud for iheir

courtecus assistance.
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Chapter 1
PRELIMINARY DISCUSSION

In the following chapters there will be frequent references
to the solemnization or the celebration of marriage in the various
parts of Canada. The civil laws for the celebration of marriage
are not uniform in this country. They differ from province to
province even though there are many similarities. These facts
immediately propose the following questions: What is the basic
rule in regard to the law governing the celebration of a marriage
in any determined point in Canada? What powers do the provincial
legislatures have in regard to marriasges? Which regulations must
be observed for the validity of a marriage? In the following
pages these three questions will be briefly discussed.

Article 1. The law governing the celebration of marriage

The validity and legality of a marriage depend upon the
fulfillment of two conditions: the capacity of the parties to
marry each other, and the celebration of the marriage in due form.

The capacity to marry depends on the personal status or

condition of a party and is determined by the lex domicilii of

each of the parties--the law of the country in which each of the
parties resides, and this holds true even though they are domiciled

in the same or in different countries (1).

(1) walter S. Johnson, The Conflict of Laws (3 vols.,
Montreal, J. D. de Lamirende & Co., 1933-1937), vol. 1, p. 274.
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The solemnization of the marriage and the formalities pre-
liminary to the solemnization are governed, not by the lex
domicilii, but by the lex loci celebrationis--the l&w of the
place in which the marriage 1s solemnized.

It is the settled general rule of conflicts of law, in Quebec
as in England and the English provinces of Canada, that as
regards the formalities of the celebration of marriage--its
formal validity--the governing law is the lex loci celebra-
tionis--the lex loci actus. The domicile or the nationality
of the parties 1s immaterial (2).

The marriage will be considered invalid or illegal if 1t is not

celebrated according to the lex loci celebrationis. It is im-

material that the form in fact adopted would be sufficient in the
pPlace of one's domicile, or that it would not be sufficient there.
It 18 the law of the place in which the marriage is contracted
that must be considered (3).

The English rule as to the formalities of the celebration of

marriage is obligatory, not facultative, and prevails in this

sense in all the provinces of Canada (45.

Therefore, those who come from the United States or from
other countries and wish to marry in Canada must follow the regu-
lations prescribed in the province in which the marriage is to be
celebrated. The same applies to residents of Canada who wish to
marry in some province other than the one in which they reside.

Bach province has its own legislation on the solemnization of

marriage, and such legislation must be complied with for a legal

and valid marriage.

(2) 1Ibid., vol. 1, p. 275. Cf. also Dicey's Conflict of
Laws, 6th ed. under the general editorship of J. H. C. Morris,
London, Stevens & Sons--Sweet & Maxwell, 1949, p. 765f.; TFalcon-
bridge, Conflict of Laws as to Nullity and Divorce, Annotation in
(1932) 4 D.L.R. 7+

(3) Johnson, op. eit., vol. 1, p. 290.
(4) Falconbridge, Annotation in (1932) 4 D.L.R. 7.
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Furthermore, according to English law, the question whether
a religious ceremony is essential depends entirely on the lex
loci celebrationis. A marriage which 1is valid under that lew
cannot be questioned on the ground that it violates religious
principles binding on one or even both of the parties to the
marriage (5). And on the other hand, a religious marriage 1is
treated as legally void i1f it does not receive recognition under

the local civil law (6).
Article 2. Provincial powers over marriage

Each provinoce has its own legislation regarding the solemni-
zation of marriage. Section 92 of the British North America Act,
1867, enacted that in each province the legislature may ex-
clusively make laws in relation to matters coming within the
classes of subjects enumerated in this seoction. Among these is

the solemnization of marriage in the provinee. Among the classes

of subjects reserved in section 91 of the Aet to the Parliament

of Canada is marriage and divorce. The exact relation and

(5) W. Kent Power, The Law and Practice Relating to Divorce
and other Matrimonial Causes in Canada, Calgary, Burroughs--
oronto, Carswe » Do 204f.; Dicey's Conflict of Laws,
p. 763f.; John Westlake, A Treatise on Private international Law
with principal reference to its practice in England, 7th ed. Dy
Norman Bentwick, London, Sweet & Maxwell, 1925, p. 55; Despatie
v. Tremblay, {1921) A.C. 702, 90 L.J.P.C. 121, 58 D.L.R. 29,

(6) Power, ope. 0it., p. 254f. Cf. also Berthiaume v.
Dastous, (1930) A.g 79 at p. 83, in which the Privy Council

declared invalid the marriage of two persons domiciled in Quebec
but which was celebrated in France by a Catholic priest but with-
out the previous civil marriage ceremony as required by the
French civil law.
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distinoction between the powers of the Parliament of Canada and
the provincial legislatures was determined in 1912 by the Privy
Counoil in the famous case re Marriage Legislation in Canada (7).
The Judges of the Privy Council arrived at the conclusion that
the jurisdiction of the Parliament of Canada does not, on the
true construction of sectiona 91 and 92 of the British North
America Act, cover the whole field of validity. They agreed
that the provision of section 92 operates by way of exception
to the powers conferred as regards marriage by section 91, and
enables the provincial legislatures to enact conditions as to
the solemnization of marriage which may affect the validity of
the contract.

Granted that the provincial legislatures have power to
regulate the solemnization of marriage within the province and
may even impose conditions for the validity of the marriage,
the question was highly controverted as to what exactly was to

be included under the term solemnization. The scope of this

thesis does not permit a lengthy discussion of this point. How-
ever, it may safely be said that, at least in practice, the term
solemnization of marriage includes not only the actual marriage
contract, but also the various preliminary steps or proceedings

which authorize the ceremony to be performed (8).

(7) (1912) A.Cc. 880, 81 L.J.P.C. 237, 107 L.T. 330, 28
T.L.R. 580, affirming 46 S.C.R. 132, 6 D.L.R. 588.

(8) This view was upheld in Stewart v. Stewart, 56 D.L.R.
o7, (1925) 1 p.L.R. 1; in Do le v. Dead ’ 57 DeLeRe 44, (1925)
3 D.L.R. 317; 1in Jay v. Jay, (1925) 29 O.W.N. 149,
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Among the rreliminaries required before the solemnization of
2 marriage, that of the necessity of the consent of parents has
been the most highly controverted. It may be argued that the
consent of parents for the marriage of minors is not connected
with the solemnization of marriage, but rather with the capacity
of minors to marry. This subjeot has been debated among jurists
and has been examined in several legal cases. It may be said that
in English law the necessity of the consent of parents is not
deemed a8 such a restraint on the capacity to marry to be governed
by the lex domicilii, but rather as a prerequisite to or a part
of the solemnization of marriage to be governed by the lex loci
celebrationis (9).

The question has 1ts importance in Canada, for if the ne-
cessity of the consent of parents is considered as a restraint
on the capacity to marry, the provincial legislatures would not
have Jjurisdiction to demand the consent of parents for the va-
lidity of the marriage because the British North America Act
restricted the provincial jurisdiction to legislation of the
solemnization of marriage (10). The question was brought up in
a marriage case in Alberta in 1923. The provisions of the
Marriage Act of the Revised Statutes of 1922, c¢. 213, s. 1l
requiring the consent of parents for the marriage of a minor
were declared to be directory only. In this case, Justice Beck

enunciated the doctrine that a provincial legislature cannotl

T (9) cf. Johnson, op. c6it., vol. 1, p. 286f:; Dicey's
Confliot of laws, p. Véﬁf.; Tohﬁ Delatré Falconbridge, ﬁssazs
on the Conflict of Laws, Toronto, Canada Law Book Company Ltd.,

47, D. .

(10) Imperial Statute, 30 & 31 Victoria, c. 3, s. 92.
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legislate so as to invalidate @ marriage entered into contrary
%o the rules framed by it with regard to the consent of parents (1l).
But this opinion wes reversed in a later case in Alberta which
was finally taken to the Supreme Court of Canada. In 1931 the
provincial legislature passed an amendment to the Marrisge Act
of 1925, ¢. 39, s. 20(3) requiring the consent of parents as a
condition precedent to the velid marriage of a minor (12).
Shortly after this amendment went into force, a girl who was
only 19 years of age went through a form of marriage with a
young man who was not quite 21. No consent was obtained from
the parents of either party, the licence having been procured
by meanes of a false affidavit as to their respective ages. The
marriage was not consummated, nor did the partiez live togetber
after the cerepony. An action to have the marriage declared
void for want of the prescribed conzent was dismissed by the
trial judge on the gronnd that the granting of the decree of
nullity was a matter of discretion which he exercised against
the plaintiff. The Court of Appeal held that the necesaity of
the consent of the parents was by the law considered 2 con~
dition to a valid marriage but dismissed the appeal on the
ground thet the ruling of the amendment to the Masrriage Acti was
directed, noct to the solemnization of marriage, but rather to
the cepacity of minors to marry, and es such was not within the

competence of the Alberta legislature. The Attorney General

(11) Henderson (Breen) V. Breen, (1923) 2 W.W.R. 480, 19
Alta L.R. 540, 23) D.Le.H. 600, affirming (1923) 2 L.L.R. 490.

{(12) Statutes of Alberta, 1931, c. 16, =. 3.
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for Alberta then intervened and appealed to the Supreme Court of
Canada. Here 1t was held that parental consent was one of the
forms to be complied with for the marriage ceremony, and did not
relate to the capacity of the parties to marry. Accordingly,

the amendment of 1931 requiring the consent of parents as a con-
dition for the validity of the marriage was declared to be within
the competence of the Alberta legislature (13).

The competence of a provincial legislature to require the
parental consent as a condition precedent to the valid marriage
of a minor was upheld also in a case from Ontario decided in
1934 in the Supreme Court of Caenada (14). There are many other
cases which concern this same subject (13).

We leave to those who are experts in the field of civil law
the Jjuridical question whether the necessity of the consent of
parents should be considered as a restraint on the capacity to
marry or as a part of the solemnization of the marriage (16).

(13) Attorney General for Alberta and Neilson v. Underwood,
(1934) S.C.Re. 653, II§335 4 D.L.R. I67, revising (1533; 2 W.W.R.

609, (1933) 4 D.L.R. 154.

(14) Kerr v. Kerr and Attorney General for Ontario, (1934)
S.C.Re 72, 4 D.L.R. s 8 rming 3 O.R.
(1932) 4 D.L.R. 288 which reversed (1932) 0.R. 289, (1932] 2

D.L.R. 349.
(15) cf. e.g., Stewart v. Stewart, 56 D.L.R. 57, (1925) 1

D.L.R. 1; Do*le v. Deady, o7 D.L.R. 44, (1925) 3 D.L.R. 317;
Ja! Ve Ja!. 92 29 OeW.N.« 149.

(16) TFor a disoussion of this point c¢f. Johnson, op. cit.,
vol. 1, p. 286; Dicey's Conflict of Laws, p. 765f.; W. S.
Secott, "Powers of Provincial Legislatures as to Marriage", in
Canadian Bar Review, vol. 2 (1924), p. 381; J. F. Davison,

"Marriage and Divorce", in Canadian Bar Review, vol. 5 (1927),
p. 6543 Falconbridge, Essays on Conflict of Laws, p. 54.
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For all practical purposes, it 1s considered as a part of the
8olemnization of marriage, and as suoh?within the competence of
the provincial legislatures to regulate. It is for this reason
that the discussion of the requirement of the consent of parents
or guardians for the marriage of minors is included in this

dissertation.

Article 3. Invalidating force of statutory requirements

Another very important consideration is the necessity of
complying with statutory requirements for the validity or le-
gality of a marriage. From the wording of the statutes it is
often hard to determine whether a specific requirement is merely
directory or whether it is mandatory as a condition for the va-
1141ty of the marriage. In the statutes we frequently find such
prescriptions as, e.g., "No marriage shall be celebrated unless
parsuant to the issue of a marriage licence or the publication
of the banns"™ or "the consent of parents or guardians shall be
required for the marriage of persons under the age of 21 yearsa".
Is the fulfillment of such conditions always necessary for the
validity of the marriage? The answer to this question may be
found in court decisions in past years. On this subject, Evans
states:

A multitude of both English and Canadian cases have
established beyond peradventure the well-defined legal
principle that unless such statutory enactments by express
word or clear intendment render a marriage void or voida-
ble in the event of such requirements not being fulfilled
nullity will not result and such marriage cannot on such

grounds be set aside and that even prohibition under
penalty other than nullity does not imply nullity (17).

(17) R. R. Evans, The Law and Practice relating to Divorce
and other Matrimonial Causes, Montreal, Burroughs & Co. Eastern
Lt .y 2 s Pe
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A striking example of the application of this prineciple is

contained in the case of Harris v. Meyers decided by the Supreme

Court of Nova Seotia in 1916 (18). In this case a girl only 15
years of age went through a form of marriage. Her parents had
not, as the law required (19), consented thereto, and knew nothing
about the marriage. The husband had stated in his affidavit

that her age was 19 and that her father had given his consent to
the marriage. As a fact the affidavit was void because it was
filled up by a oclerk in the office of the issuer of licences who
did not administer any oath, but simply asked whether the state~
ments were true. The clergyman was deceived and was told that

the girl was 19 years of age. The form of the marriage licence (20)
declared the licence null and void if there was any fraud in
obtaining the licence by means of false suggestions or conceal~-
ment of the truth. In spite of all these irregularities, Chief
Justice Graham declared that the marriage was not invalid. The
absence of a valid affidavit for obtaining the licence did not
render the marriage invalid, because there was no express state-
ment in the law that the affidavit was required for the validity
of the marriage. The "strong language" of the licence form was
not sufficient to render the marriage invalid. The licence was

no doubt null and void, but nothing in the Marriage Act nor in

the licence form provided for the nullity of the marriage because

(18) (1916) 50 N.S5.R. 112, 30 D.L.R. 26.
(19) Revised Statutes of Nove Scotia, 1900, c. 111, s. 8.

(20) Ibid., Form A in the Schedule.
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of fraud in proouring the licence. The Chief Justice saamarizad
his decision in theses words:

I think you mast have an expreas Provision rendering the

marriage void for any act or omission, or the marriage

cannot be declared void.
In giving his opinion of the case, Justice Harris added:

The policy of the law is evidently not to iavalidate a

marriage by reason of any irregularity or non-compliance

with the provisions of the Act lesading up to the issue of
the licence, and this applies to the objection raised to
the affidavit as well a2 to the want of consent in the
case.

Similar cases were tried in the other provinces and the
same principle was applied. Thus in Alberta there is the case
of Burns v. Millis (21) in which the court dismissed an action
to declare null the marriage of a girl at the age of 16 under a
licence obtained by a false affidavit of the husband as to her
age, and without the required consent of her parents. And in

Swift v. Swift (22) a petition for a declaration of nullity was

dismissed even though the girl was only l4 years of age and
married without the oconsent of her parents.

In Saskatchewan there is the case of Wylie (Patton) v.

Patton (23) in which the petition for declaration of nullity
was dismissed even though the licence was not obtained until
after the celebration of the marriage.

In the case of Peppiatt v. Peppiatt (24) Chief Justioce
Meridith of the Supreme Court of Ontario declared:

(21) (1915) 22 D.L.R. 74.
(22) (1920) 3 w.w.R. 874, 55 D.L.R. 393.

(23) (1930) 1 w.W.R. 216, 24 Sask. L.R. 285, (1930) 1
D.L.R. 747.

(24) (1916) 36 0.L.R. 427, 30 D.L.R. l.
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If 1t is intended that compliance with the requirements of
the marriage law as to matters prior to the performance of
the ceremony shall be essential to the formation of a valid
marriage, it is, I think, incumbent on the Legislature to
say so in plain and unequivocal language.

Therefore, even though the persons concerned may be liable
to penalties 1f the requirements of the statutes are not complied
with, such irregularities will not result in nullity of the
marriage, nor will the courts declare such marriage null unless
the statutes clearly and expressly state that the requirements

are necessary for a valid marriage.
CONCLUSION

The preliminary formalities as well as the celebration of
the marriage itself are governed by the law in force in the
pPlace in which the marriage ceremony is performed. Therefore,
it is important that one know at least the essential require-
ments of the law of the place of the marriage. Most require-
ments are merely oconditions to a legal marriage since the law
does not expressly state that they are a condition to a valid
marriage. However, it is to the interest of the parties them~
selves and to the common good that all the prescriptions of

the civil law for the celebration of marriage be carefully

fulfilled.



PART I

HISTORICAL DEVELOPMENT



Chapter 2
HISTORY OF MARRIAGE LEGISLATION IN ENGLAND
Article 1. Before the Act of Supremacy

1. Definition of the Common Law and i%s early development
In Buropean countries there are two principal gystems of law.

One 1s called the civil law and is based on the system of law
developed by the Romans and transmitted to almost all of conti~
nental Europe. Under this system the entire body of law is
stated in a gode which is a comprehensive statement of all
acoepted legal rules promulgated by the legislative authority.
Disputes must be settled according to the principles contained

in the code. The other system is oalled the common law which

i3 based on Judiclal decisions rather than on legislative en-
actments (l). An historian of English law describes it as
conasisting of "a collection of customs and maxims, which derive
their power and force of law from long and immemorial usage,
coupled with the express sanction or tacit consent of the legis-~
lature® {(2). 1In this case, disputes must be settled according
to principles whose origin is in tradition, custom, and judicial
decislons. This system ia now in force in England and in most

English-speaking countries.

_----(1) Blackstone's Commentaries on the Law, edited by Bernard
C. Gavit, Weshington, washington Law Book Co., (194l1), Dean
Gavit's notes on the text, p. 23.

(2) George Crabb, A History of English Law or an attempt
to trace the rise, progress, and successive changes on the
Common Law, London, Baldwin and Cradock, 1829, p. 1.
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Common law, in the sense that the term is used in the legal
Systems of the provinces of Canada other than Quebec, com-
prises the body of those principles and rules of legal
action, relating to the government and security of persons
and property, whiech derive their authority from usages and
customs of antiquity, or from the judgment and decrees of
the courts recognizing, affirming, interpreting, and en-
foroing such usages and oustoms. It has 1its roots in the
ancient unwritten law of England (3).

As Alford (4) points out, we should not, strictly speaking,
use the term ¢ivil law for the law in force in those countries
which use the system of common law. However, the term civil law
is generally used to refer to the laws made by the civil anthori-
ties in any country in contradistinction to those made by the
ecclesiastioal authorities. This way of speaking is also used
in the Code of Canon Law without making any distinction between
the laws of those countries which are based on the Roman civil
law or on the English common law. When the term civil law is
used in this dissertation we take it in the broad meaning just
mentioned.

Countries whose system of law is based on the common law
have in addition statutory enactments. Auld quotes Professor
Geldart of Oxford University as follows:

The statutes are but the addenda and errata of the common

law. Many of our basic rules have no statutory formu-

lation whatsoever. If we could imagine all of our statute
law repealed, we should still have a system; it would be

(3) F. C. Auld, "Principles of the Common Law", La Revue
du Notariat, vol. 52 (1949), p. 6. o

(4) Culver Bernard Alford, Jus Matrimoniale Comparatum,
Jus Civile Matrimoniale in Statibus Foederatis Americae

Segtentrionai!s cum Jure Canonico Comparatum, Romae, Anonima
Libraria Cattolica Italliana--New York, Kenedy & Sons, 1938,

Pe 27.
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¢rude and barbarous, but it would be a system. If we could

imagine the common law repealed, we should have left only a

collection of separate decrees torn from their context and

having their centre and habitation nowhere (5).
The oldest of English statutes 1s the famous Magna Charta.
Statutes elther declare or confirm the common law or they su;:rly
defects or abrogate superfluities in the common law which may
arise either from the imperfection of human laws, from changes
of time and circumstances, from the mistakes of judges, or from
any other cause (8). Most of the old statutes, such as Magna
Charta, are largely a confirmation of the cormon law, and for
that reason are very valuable because they serve %o prevent good
laws and customs from falling into desuetude. lModern statutes,
on the other hand, are largely an introduction of some new law
or regulation. The body of statute law in England, the United
States, and Canada has increased to enormous proportions. Crabd
remarks that since modern statutes are framed with a view to
diminish as much as poszible the discretionary power of those by
whom they are administered, they are remarkable for their number,
prolixity, and oftentimes for their incorrectness and want of
clearness (7).

The common law is basically unwritten law (Jusz non scriptum)

even thouzh most of it has subsequently been put into writing.

The principles of the common law are to be found mainly in

(5) Auld, "art. cit."”, La Revue du Notariat, vol. 52, p. 9.

(6) Blackstone's Commentaries, p. 39; Crabd, op. cit.,
p. 4. Ra

(7) Crabb, 020 °1t0’ P 4.
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recorded judicial decisions (8). It was the duty of the common
law ocourts to decide what oustoms were good and to explain and
interpret the statutes and apply them to particular cases. Their
decision2 acquired the force and authority of precedents and
rules of law and formed a part of the common law (9).

Thia 1s the theory of stare decisis (abide by the decisions).

The judge's conoclusion on some point of law becomes a rule
binding upon the court and upon courts of inferior Jurisdiction
until his Jjudgment is overruled by a higher court or has its
effect abrogated by a statute (10). In as far as possible new
laws are to be decided in the light of previous decisions. But
the common law system is fairly flexible. It must also be
remembered that the concrete decision binds only the parties
concerned and that it is only the abstract principles behind the
decision that have the force of law or precedent (1ll).

The system of the common law had its origin in the customs
of the barbarian nations who came to England from continental

Europe in the sixth and subseqguent centuries (l2). Several

(8) Blackstone's Commentaries, p. 39; Crabb, op. cit.,
p. 3; Auld, "art. oit.", La Revue du Notariat, vol. O2, p. 190.

(9) Crabdb, op. eit., p. 2.

(10) Auld, "art. ocit."”, La Revue du Notariat, vol. 52,
Pe 190.

(11) Ibid., p. 191.
(12) ©Frederic W. Maitland and Francis C. Montague, A

Sketeh of English Legal History, edited by Jemes F. Colby, New
York & London, G. P. Putnam's Sons, 1915, p. 3-10.
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authors who have written on the history of English law consider

the Norman Conquest as a gcatastrophe or rude shock which determined

the whole future of English law (13). But they also admit that
the common law was not as such dismissed. William the Conqueror
had no desire to impose on his new subjects any foreign law (14).
The people were attached tc the common law becsuse 1its cerisions
were universally known and were well adapted to the genius of the
English nation (15). In the Magna Charta of 1215 the king ac-
knowledged the principles of the common law. It did not introduce
much new law but rather restored and confirmed the basic prinei-
pPles of the common law which had been disregarded by a lawless
king (16).
2. Influence of Canon Law on English Common Law

It 13 quite evident that the old Church law had a very
profound influence on the development of the English common law.
Before the Aot of Supremacy, the authority of the Roman Pontiffs
had always been acknowledged and Catholicism was the accepted
religion in England. Prior to the Norman Conquest the bishops
sat with the lay Jjudges in the common courts. The courts or
dooms of the Anglo-Saxon kings had paid special attention to the
rights of the Churoh (17). With the advent of wWilliam the

(13) Sir Frederick Pollock and Frederick William Maitland,
The History of English Law (2 vols., 2nd ed., Cambridge University
Press, s VOL. 1, Y. s+ Blackstone's Commentaries, p. 18.

(14) Pollock and Maitland, op. eit., p. 79.
(15) Blackstone's Commentaries, p. 18.

(16) Maitland and Montague, op. ¢it., p. 79.

(17) Harold Potter, An Historical Introduction to English
Law and its Institutions, 3rd ed., London, Sweet & Maxwell,

s Po .
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Conqueror, a dual system of courts was set up in the country.
The ecolesiastiocal courts enforced the Canon Law of the Church,
and were definitely separated from the lay tribunals (18) . But
@ven after this separation the prelates of the Chureh often con~
tinued to serve the king in the lay tribunals. Since they were
acquainted with the Canon Law, it was not surprising that their
interpretation of the common law would be influenced by the
principles of the Canon Law. Pollock and Maitland admit that
Henry II quarreled with the bishops and clergy, but they regard
as this king's greatest triumph in the legal field the fact that
he made the prelates of the Church his justices. They go so far
as to say that the English common law was converted by the
ecclesiastical judges from a rude mass of customs into an articu-
late system, and that when they yielded to the command of the
Pope and no longer sat as the principal Jjustices of the king's
court, the creative age of English medieval law had come to an
end (19).

It 18 quite certain that the ecclesiastical courts had from
the twelfth century undisputed jurisdiction in matrimonial causes.
The temporal courts had no doctrine of marriage of its own. The

law of marriage was the law of the Church (20). For the formation

(18) %bid., p. 14; George Burton Adams, Constitutional
History of England, New York, Henry Holt and Company, (19207,
P ; ollock and Maitland, op. c¢it., vol. 2, p. 367; George
Hayward Joyce, S.J., Christian arriage: an historical and
dostrinal study, Heythrop Series: I, ndon and New York, Sheed
and ward, 33, Pe 227

(19) Pollock and Maitland, op. ¢i%., vol. 1, p. 132.

(20) Ibid., vol. 2, p. 372; W.S. Holdsworth, A History of
English Law, vol. 1, 3rd ed., London, Methuen & Co., Ltd., EQEZ,
Pe 89 .
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of a valid marriage, the presence of a priest or ordained clergy-
mAn was not necessary (21). Clandestine and unblessed unions were
prohibited and the husband and wife were punished, but the
marriage was nevertheless valid (22). Already in the year 1076,
the Council of Winchester forbade marriage without the sacerdotal
ble=sing (23). The Council of London (1200) (24) prescribed a
triple publication of the banns even before the fourth Lateran
Council (1215) made the publication of banns obligatory for the
universal Church (25). Pope Alexander III (1156-1181) upheld
the validity of clandestine marrisges and the invalidity of eo~
called Church weddings when they had been preceded by a clan~
destine marriage even though the second marriage was consummated
and the first was not (%6).

It bas often been contendcd that in her marriasge law and in
the matrimonial courts the Church in Englend had held aloof from
Rome. 1In opposition to this contention, Pollock and Maitland

T O iy A N D T Sy A — - -

(21) The decision in 1843 of the House of Lords requiring
the presence of an ordained clergyaman for a marriage according to
the eommon law will be treated later on in the consideration of
common law marriages.

(22) ©Pollock and Maitland, gop. oit., vol. 2, p. 372.

(23) Jean Hardouin, 3.J., Acta et Epistolae Decrevales ac
Constitutiones Summorum Pontificum (11 vofs., Parisiis, EX
Ty pograpn Ta Regla, 1714-1715), vol. 6, pars 1, col. 1562.

(24) Ibid., vol. 6, pars 2, col. 196l.

(25) J. Mansi, Sscrorum Conciliorum Nova et Amplissima
Collectio (53 t. in 59 vols., pParis and Leipzig, H. Welter, 1901-
1927y, vol. 22, col. 1038.

(26) corpus Juris Canonicl (Richter-Freidberg, 2 vols.,
Leipzig, 1875-%%515, Alexander 11I, Belvacensi Episcopo, c. 2,
X de clandestina desponsatione, IV, 3.




MARRIAGE LEGISLATION IN ENGLAND 20

have the following pointed reply:

We have the clearest proof that from the middle of the
twelfth century the law of the catholic and Roman church
was being enforced in England. We have this not only in
the decretal of Alexander III but also in the many appeals
about matrimonial matters that were being taken from
England to Rome. It would have been as impossible for the
courts christian of this country to maintain about this
vital point a schismatical law of their own as it would
now be for a judge of the High Court to persistently dis-
regard the decisions of the Housze of Lords: +there would
have been an appeal from every sentence, and reversal would
have been the matter of course. And then, had this state
of things existed even for a few years, surely some English
prelate or canonist would have been at pains to state our
insular law. No one did anything of the kind. To say that
the English church received or adopted the catholic law of
marriage would be untrue; her rulers never conceived that
they were free to pick and choose their law (27).

Article 2. From the Act of Supremacy to the present day

l. Immediate influence of the English Reformation on
ecclesiastical courts and marrisge law

The events in the reign of Henry VIII whioch finally led to
the rejection of the authority of the Pope were to have a very
détrimental effect on the ecclesiastical courts and the marriage
law of England. With the Act of Supremacy of 1524 (28), and the
resultant rejection of the authority of the Pope, and later the
persecution of the Catholics, the Catholic hierarchy in England

(27) Pollock and Maitland, op. 6it., vol. 2, p. 373. In
Roman Canon Law in the Church of England, London, Methuen & Co.,
1898, Maitiand proves at great length that the English ec-
clesiastical courts and the English olergy did not at all feel
free to accept or reject the Roman Canon Law. He rightly
maintaine that there was no English law of marriage during this
period; it was the lew of the universal Church.

(28) Great Britain Statutes at Large, 26 Henry VIII, c. 1.
(Hereinafter these statutes are oited in the abbreviated form:
Imperial Statute, with the regnal year, chapter, and section of
any enac tment) .
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was deatroyed. At the same time the truly Catholic tribunals
disappeared. There were still ecclesiastical tribunals in England
but they were now presided over by the clergy of the Church of
England. At first their decisions must have been based on the
Canon Law of the universal Church because they knew no other
marriage law. But before long they were expected to enforce, and
without complaint they did enforce, the statutes of the temporal
legislature of the English parliament. Henceforth their decisions
had to be based on the laws dictated by the acts of Parliament {29).
Before the Council of Trent, the Church had always taught
that a marriage contracted by the mutual expression of consent
between persons not otherwise impeded from marrying was valid
even 1if not consummated. And if a person who had been married in
that way married again, even if in facie Ecclesiae (30), and such
marriage was consummated and children were born of it, the second
marriage was declared invalid i1f the spouse of the clandestine
marriage was still living at the time of the second marriage. But
in 1540 Parliament passed a law declaring valid and indissoluble

a marriage whioh was solemnized in facie Ecclesiae and later

consummated, notwithstanding any pre-contract (clandestine marriage)
which was not consummated before the time of the second marriage

in facie Ecclesiae (31). Parliament argued that if non-consummated

(29) Maitlend, op. 6it., p. 90.

(30) The term in facie Ecclesiae generally meant a public
celebration of marriage according to the rites of the Church.

(31) Imperial Statute, 32 Henry VIII, ¢. 38, s. 1l.



MARRIAGE LEGISLATION IN ENGLAND 22

Pre~contracts were admitted, all valld marriages coula easily be
cast aside by one of the parties maintaining that he had
previously been married (32).

But eight years later Parliament Lad to change this ruling
because many persons abused it by going from one clandestine
marriage to another, and as long as oconsummation of any of suvech
marriages could not be proved they were legally free to enter &
new partnership. To remedy the abuses, Parliament enacted that
whenever a case of clandestine marriage arose, the king's
ecclesiastical judge had the power $o examine it. If the marriage
contract was sufficiently proved, the judge could demand the

parties to have the marriage sclemnized in facie Ecclesise, to

consunimate the marriasge, and to live together "as becometh man
and wife" (33).
2. Lord Hardwicke's Marriage Act, 1753
After the law of 1048 had made it poszible for en
ecclesiastical judge to force parties who had married clan-

destinely %o have their marriage solemnized in facie FEcclesiae,

there were no important changes in the marriage law of England
for several centuries. But by the mliddle of the eighteenth
century social affairs in England were so demoralized that there
were many ﬁore clandestine marriages than marriages celebrated

publicly with a religious ceremony. Things came to such & pass

(32) Ibid.

(33) Imperial Statute, 2 & 3 Edward III, c. 23, 8. 2.
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that Parliament thought it necessary to intervene and check
abuses (34). The remedial legislation was prepared by Lord
Hardwicke, and i1t was he who finally overcame the bitter oppo~
sitlon to the proposed bill. It is for this reason that the
"Act for the better prevention of clandestine marriages" (35)
is generally referred to simply as "Lord Hardwicke's Marriage
Actn,

This Aot marked an important departure from the previous
marriage law of England. The necessity of the presence of a
clergyman of the Church of England for the validity of the
marriage is taken for granted. The banns had to be published on
three Sundays before the celsbration of the marriage, in the
church or chapel of the Church of England in the place in which
each of the parties lived (36). Marriage licences in lieu of
banns could be granted by any Archbishop or Bishop for the cele-
bration of the marriage in the ohurch or chapel of the parish in
which one of the parties had resided for four weeks immediately
preceding the issue of the licence. However, the Archbishop of
Canterbury retained his right to grant a special licence to marry
at any convenient time or place (37). Persons convicted of
solemnizing marriage without banns or proper licence or in any
other place than the proper church or chapel of the Church of

(34) Eversley's Law of Domestic Relations, 6th ed. by
Stranger-~Jones, London, Sweet & Maxwell, » De 14,

(35) Imperial Statute, 26 George II, c. 33.
(36) Ibid., s. 1.
(57) Ibido, S. 4, 6.
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England were to be judged guilty of felony and transported to one
of the colonies in America for fourteen years, and any sueh
marriage was to be absolutely null and void (38). ‘The marriuge
of anyone below the age of 21 years (not being a widow or widower)
without the proper consent of parents or gnardians was eonsidered
absolutely null and void (39). All marriages had to be solemnized
in the presence of at least two witnesses beside the minister (40).
After the ceremony the marriage had to be carefully recorded in
the church register, and any wilful falsehood or forgery in such
a register was severely punished (4l).

After Lord Hardwicke's Marriage Act was enforced, nere con-
sensnal or clandestine marriage could no longer be compelled by

an ecclesiastical judge to be solemnized in facie lcclesiae (42).

The provisions of the Act in no way affected the members of the
royal family, nor did they extend to Scotland, nor to the
marrisge between Quakers or Jews, or any marriage sclemnized
"bayond the 2eas”.(43). Therefore they did not apply to the
cclonies in Canada.

Lord Hardwicke's Marriage Act reduced the possibilities of
clandestine marriages to a minimum, but it was extremely harsh
and unjust in many ways. With the new restrictions it was very
eagy to procure invalid marriages and %o fall under the harsh

penelties. All members of nonconformist denominations were

(38) Ibid., 8. B. (41) 1Ibid., s. 15, 16.
(39) Ibido’ s. 1ll. (42) Ibid-. Se 130

(40) Ibid., s. 15. (43) Ibid., s. 17, 18.
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compelled to come to the churches of the established Church of
England if they desired to have their marriages valid before the
law. But since the Act did not apply to marriages in Scotland,
many persons tried to avoid the burdensome restrictions by going
across the border to marry (44).

The Marriage Act amendment of 1823 (45) did little to remove
any of the restrictions or requirements for a valid marriage. On
the whole the provisions of Lord Hardwicke's Marriage Act were
repeated but there were a few minor changes especially in the
regulations for the issue of licences. A residence of 15 days in
the place of the intended marriage sufficed (46). An affidavit
as to the freedom to marry had to be made by one of the parties
before the issue of the licence (47). All marriages had to be
celebrated between the hours of 8 and 12 in the morning (48).
Marriages of those under the age of 21 years without the consent
of parents or guardians were no longer considered invalid, but
if the licence or the publication of the banns had been obtained
by fraud, the guilty party was forced to forfeit all advantages

of property aceruing from such marriage (49).

(44) Eversley's Law of Domestic Relations, p. 16.

(45) Imperial Statute, 4 George IV, c. 76.
(46) Ibid., s. 10.
(47) 1Ibid., s. 1l4.
(48) 1bid., s. 21.
(49) Ibid., s. 23.
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3. Lord Russel's Marriage Act, 1836

The worst grievances of Lord Hardwicke's Marrisge Act were
finally removed in 1856. After thie date all marrisges solemnized
by ordained persons of the Church of England had to be according
to the ritual prescribed by the Book of Common Prayer but such
marriages could be solemnized either by authority of a licence
from some Archbishop or Bishop, by authority of publication of
banns, or by authority of the certificate or licence of the
superintendent reglstrar (50).

For all other marriazges the certificate of the superintendent
registrar was absolutely necessary. The parties had to glve
notice of their invended marriage to the superintendent regis-
trar of the district in which they had been resident not less
than seven days before the notification (51). This notice was
entered by the superintendent registrar in a speocial "marriage
notice book™ open %o the inspection of all the public (52).
Persons whose consent was by law required for the marriage of
minors could prevent the merriage by writing the word "forbidden®
over the notice, and in that case the marriage could not be
celebrated until such consent was finally given (53). The
marriege could be celebrated either with or without a licence,

and in the latter case not even the publication of banns was

(50) Imperial Statute, 6 & 7 william IV, c. 85, s. 1.
(31) Ibid., s. 4.

(52) Ibid., s. 5.

(53) Ibid., s. 9, 10.



MARRIAGE LEGISLATION IN ENGLAND 27

required. If the marriage was to be celebrated by authority of a
licence, the superintendent registrar could after seven days after
the entry of the notice, grant a certificate stating that all the
requirements had been fulfilled. If the marriage was to be solem-
nized without a licence, the certificate could not be granted
until 21 days after the entry of the notice (54). The marriage
could be celebrated immediately after the issue of the certificate
or the licence as the case might be, but no marriage could be
celebrated later than three months after the day on which the
notice had been given by the parties (55).

This Act also abolished the requirement that all marriages
be celebrated in a chureh or chapel of the Church of England.
Marriages could henceforth be celebrated in all other places of
worship if they were duly registered for the solemnization of
marriages. The proprietor or trustee of the building had to see
to its registration and no building could be registered unless
it had been used at least one year as the usual place of worship.
But this period was not required if the congregation merely moved
from one building to another (56).

The presence of an ordained clergyman of the Church of
England was no longer required. Instead, a registrar appointed
by the superintendent registrar of the district had to be present
at the marriage for its validity (57). The registrar did not
have to officiate at the marriage; he was merely the official

witness, and it was his duty to register the marriage after the

(54) 1Ibid., s. 7. (56) Ibid., s. 18, 19.
(55) Ibid., &. 14, 15. (57) Ibid., s. 17.
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ceremony. The marriage ceremony could be conducted by any
minister or any other person according to any form that he saw
fit to use, provided that the marriage was solemnized with open
doors between the hours of 8 and 12 in tvhe morning, in the
presence of some registrar snd two or more witnesses, and that
in some part of the ceremony each of the parties formally
declared that he or she was free to marry and then formally
pronounced the marriage consent (58).

But 1f the parties did not care to celebrate their marriage
in a registered place of worship, they could contract marriage
at the office and in the presence of the superintendent registrar
and some reglistrar of the district. No ceremony other thaﬂ the
essential exchange of marriage consent was required (59).

Jews and Quakers were also subject to the law of giving noti-
fication of their intended marriage to the superintendent registrar
but they did not have to observe the regulation about having the
registrar present at their marriasge. The registration of the
marriage was performed by the registcring officer of the Quakers
or the official of the Synagogue (60).

There fore, after the law of 1836 three kinds of marriage
were permissible in Tngland. Marriages could be performed either
according to the rites of the Church of England in a churech or
chapel of that Church, or according to any rite or ceremony in

the presence of a registrar in a registered place of worship, or

(58) Ibid., s. 20.
(59) _I_._b_j_._d_o, 8. 21.
(60) Mo, Se 2, 16.
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finelly in the office and in the presence of the superintendent
regletrar and some registrar of the distriet. One other important
change introduced by the Aet was that merriages were oonsidered
invalid only if both of the parties knew that there was something
irregular about the marrirge (61).

In 1856 there was a slight change in the requirements for a
marriage celebrated by the authority of a licence from the super-
intendent registrar. The notification of the marriage had to be
glven to the enperintendent registrar in whose district one of the
parties had reesided for the space of 15 days immediately before
the entry of the notisce (62). There was no suspension of the
notice in the office of the superintendent registrer (63). The
licence could be issved one day after the entry of the notice in
the nmarriage notice book (64). Furthermore, no merriage could
be celebrated in 2 registered building without the consent of the
peraon in charge (85).

An amendment of 1886 permitted marriages to be solemnized at
any time between the hours of 8 A.). and 3 P.M (66). At present
the hours are betwean 8 A.M. and 6 P.M (67).

(61) Ibid., s. 42.

(62) Imperial Statute, 19 & 20 Victoria, c¢. 119, s. 2, 6.
(63) Ibid., s. 5.

(64) Ibid., s. 9.

(65) Ibid., s. 11.

(66) Imperial Statute, 49 & 50 Victoria, c. 14, s. 1.
(67) Imperial Statute, 12 & 13 George VI, c. 76, s. 4.
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4. Marriage Act of 1898

In & letter to the Royal Commission on the Laws of Marriage,
1865, the Catholic hierarchy of England hed asked, among other
requests, that civil marriage be abolished, that the requirement
of the pressnce of a registrur be abolished and that the priests
be mede the legal witnesses of the marriege, nand that the rule
that a place of worship could not be registered for the solem~
nization of marriages unless it had been used for a year for
religious services be aholished to allow for the exceptional
cases where a sudden inflnx of workers in some area demanded the
establishment of a separate churech or chapel for them (68).

Of the above requests, only thzt of repealing the necessity
of the attendance of regiztrars &t marriages in non-conformist places
of worahip was finally granted by the Marriage Act of 1898 (69).
When the parties gave the notice of their intended marriage to the
superintendent registrar they were to declare whether or not they
desired to have a registrar present at their marriaege. If they did
not desire his presence, they were to be given printed instructions
for the due solemnization of their marriage (70). The marriage had
to be solemnized in the presence of a person duly authorized for
the purpose by the trustees or other governing body of the place of
worship or of some other registered place of worship in the same

registration dietrict. 1In Catholic dioceses this authorization

D S G S T S, = W D PR S G g (R S

(68) william Samuel Lilly and John E. P. Wallis, A Manual
of the Law Especlally Affeoting Catholics, London, William
Clowes & Sons, 1893, Appendix B, p. 191.

(69) Imperial Statute, 61 & 62 Victoria, c. 58, =. 4.

(70) Ibid., 8. 5.
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belonged to the Bishop or the Vicar General. But a person
authorized in the above manner had to be regicstered with the
Registrar General and the superintendent of the district in which
the plaee of worship was situated (71).

Such marriages had to be celebrated in the presence of the
authorized person and at least two witnesses. Immediately after
the ceremony the officiating minister had to record the marriage
in duplicate registers supplied by the superintendent registrar.
When these registers were filled, one copy was kept in the place
of worship and the other was sent to the superintendent registrar.
Every person who kept a register of marrisges had to send to the
superintendent registrar in the months of April, July, October,
and January of every year a certified copy of all marriages
entered since the last certified copy was sent. If no marriages
were performed during that period, he was at least to inform the
superintendent registrar of that fact (72).

But 1f the parties declared in giving their notice that they
desired the presence of a registrar, he was obliged to be present,
and then he had the duty of registering the marriage as before
this Aet (73).

5. Recent marriage legislation

After the year 1898 there 1is very little change in the

legislation governing the solemnization of marriages in England.

The English statute law of marriage was until very recently

(71) Ibid., s. 6.
(72) Ibid., s. 7, ll.
(73) Ibid., s. 10.
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contained in a great number of old statutes deting back as far as
the law of 32 Henry VIII, ¢. 38. There wae no single statute to
which one could turn for & full treatment of the marriage law.
However, the Marriage Aot, 1949 (74), consolidated the marriage
law of England and presented in & succinet and comprehensive form
the statutory law on the subject (75).

6. Relation between English and Canadian marrisge law

Lord Kardwicke's Marriage Act and subsequent marrisge lawe
of England expressly stated that they did not epply to the cele-
bration of marriages "beyond the seas", There fore, these laws
d1d not as such epply to the colonies in Canada. However, most
of the provinces which accapted the English law as their own law
in the early years of their develomment, also adopted the English
marriage lav, but usually only in a modified form in as far as it
was aprlicable to the conditions in the new country. Thus, in
none of the provinces was the requirement of registration of
buildings for the solsmnization of marriages adopted. Neither
was the requirsment of giving notice of an intended marriage to
the registrar and of obtaining his certificate of compliance
before the celebration of the marriage adopted in most of the
provinces.

But even though the English marriage law did not apply
directly to Canada, that law formed the basis or the pattern for

the legislation on marriage in Canada. Thus, even though in the

(75) For a recent treatment of the lMarriage Act, 1949, see
J. C. Arnold, The Marriage Law of England, London and New York,
Staples Press (1951) .
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early years the registration of clergymen authorized to =olemnize
marriages was not required by rost provinces, it was graduslly
introduced =o that av the present day all the “rovinces excent
Newfoundland and the Yukon Territory require sueh registration.
After the fourth Lateran Council the publication of banns
was the nsual practice in Anglend, and this continied even after
the English Reformation. As such it has alwsys beer accer%ed and
prescribed by the 2ivil law in Canada, but can be dispensed with
if a marriage licence i2 cbtained. In all n=rovinces of Canadsa,
narriages may bz solernized after the publication of the banns
without the necessity of obtalining a civil marriage licence
except for = few exceptional cases and especially for civil
marriages. In the United States only three states (Georgia,
Maryland, Ohio) allow the celebration of marriage after the publi-
cation of the banns without obtaining a civil marrisge licence (76).
The English method of c¢ivil marriage has also been adopted in
rioet provinces of Carada. In the early yeci2, such marrlages were
allowed only if the parties could not conveniently obtain the
presence of a minister of religion, but gradually civil marrlage
was permitted for anyone not desiring a religious ceremony.
However, 88 will be seen later, several provinces still do not

permit civil marriages.

(76) Alford, op. cit., p. 200,



Chapter 3
HISTORY OF ECCLESIASTICAL MARRIAGE LEGISLATION IN CANADA

In the previous chapter we considered the marriaege law of
England and its relation to the development of the marriage law
of Canada. It may also be of interest to determine the more im-
portant elements of the ecclesiastical legislation on the cele-
bration of marriage in this country. Unlike the civil law, the
law of the Church is usually universal in its application. How-
ever, differences in regulations in various countries may be due
either to special laws of the Holy See or to particular laws made
by local ecclesiastical authorities.

The scope of this dissertation does not allow a detailed
expoeition of the history of marriage legislation of the Chureh
in Canada, but the more important points concerning the form of
marriage, the publication of the banns, the consent of parents,
the celebration of the marriage and its registration will be con-

sidered.
l. The form of marriage

In order to prevent as far as possible the abuses of clan-
destine marriages and to provide for the proper registration of
marriages, the decree Tametsi of the Council of Trent presoribed
that marriages be celebrated in the presence of the proper pastor,
or some other priest delegated by him or by the local Ordinary,

and two or three witnesses. This form was required for the va-
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lidity of the marriage (1). The deoree was both territorial
and personal in its application. Within the limits of the ter-
ritory in which the decree had been published, everyone had to
observe the Tridentine form. A person who had a domicile or
quasi-domieile in a territory in which the decree had been pub~
lished remained personally subject to the Tridentine form until
he acquired a domicile or guasi-domicile in a territory in which
the decree had not been published. However, in regard to the
celebration of marriage in a place in which the decree had not
been published, the principle held that the party who was not
personnally bound to observe the Tridentine form communicated
his immunity or exemption to the other party so that the marriage
could be validly celebrated without the presence of the proper
pastor and at least two witnesses (2).

All baptized persons, even heretics and apeostates, were
bound to observe the Tridentine form. That this was so in clearly
shown by the reply of the Sacred Congregation of the Council of
January 8, 1678 that in places in whioh the Tametsi decree had

(1) "Qui aliter, quan praesente parocho, vel alio sacer-
dote, de ipsius parochi, seu Ordinarii licentia, et duobus, vel
tribus teatibus matrimonium contrahere attentabunt; eos sancta
Synodus ad sic contrahendum omnino inhabiles reddit: et hajus-
modi contractus irritos, et nullos esse decernit, prout eos
praesenti decreto irritos facit, et annullat" (Canones et De-
ereta Sacrosancta Oecumenicl Coneilii Tridentinl, Romae, EX
Typographia Polyglotta, 1904, sessio XXiV, C. 1 de reformati-
one matrimonii).

(2) cf. F. X. Wernz, Jus Decretalium (6 vols., Prati,
1913), vol. 4, part 1, n. 171, p. 2463 n. 173, p. 249; Petrus
Gasparri, Tractatue Canonicus de Matrimonio (2 vols., 1st ed.,
paris, 1891), vol. 2, n. 963, p. 163; Henricus Joannes Feije,

De Imp%dimentis et Dispensationibus Matrimonialibus, 3rd ed.,
Tovanil, Typls Caroli Peeters, 1885, n. 316, p.
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been published heretics could not validly marry unless they
observed the form presoribed by the Council of Trent (3).

The failure to observe the Tridentine form of parriage was
classified as & diriment impediment to marriage and wes called
the impediment of clandestinity (4).

One of the peculiar features or the Tametsl decree was that
it had %o be published in each parish separately; otherwise it
did not oblige the faithful. In some countries the Tametsi was
not published due to strained relations with the Holy See. This
vas the case in IEnglend and Scotland where the break with Rore
and the persecution of the Church prevented the publication of
the decree. 1In other countries it was published, but only in
certain districts. This was the ocase especially in the United
States and Canada.

It is certain that the Tametsl decree had been published in

parts of Canada before the beginning of the English regime (5).

(3) "Haereticos quoque, ubi decretum dicti Capitis primi
est publicatum, teneri talem formam observare, ac propterea
ipsorum etiam matrimonia absque forma Concilii, quamvis min-
istro haeraetieo vel magistratua loci ocontracta, nulla et irrita
esse™ (Collectanea S. Congregationis de Propaganda Fide sen
Decreta Instructiones REBCriptA pro Apostolicis Missionibus
{2 vols., Romae, Typographia Polyglotta S. C. D% Propagande
Fide, 1907), vol. 1, n. 149, p. 5l.

(4) c¢f. Wernz, op. eit., vol. 4, part 2, n. 307, p. 102,

(6) At tne request of one o: the judges of the Supreme
Court of Canada, Mgr C.-A. Marois, the Vicar General of Quebec,
prepared an official atatement on the publication of the Tam-
etsl decree in the Archdiocese of Quebec for the case eoncern-
ing the Lancaster bill of 1911 (Cf. re Marrisge Legislation in
canada, (1912) A.C. 880, 7 D.L.R. 629 affirming 48 S.C.R. 132,
6 D-L.R. 588). Mgr Marois certified in April, 1912, that "the
decree Tametsi eoncerning the reform of marriage, aéopted in
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Soon after the English conquest of Canada, the Vicar General of
Quebec proposed to the Sacred Congregation of the Propaganda a
few questions concerning the celebration of marriage. Among
these questions was one which concerned the marriage of a Cath~-
olic before a protestant minister, and another concerning the
marriage of two non-Catholice without the presence of a priest.
The reply of November 29, 1764, to these questions was that the
Benedictine Declaration of 1741 should be extended to the whole
of Canada (6).

In virtue of the Declaration of Pope Benedict XIV, non~-
Catholics in Holland and Belgium were exempted from observing the
Tridentine form when they contracted marriages between themselves
or with Catholics. Thereafter, mixed marriages were valid even

though not celebrated before the proper pastor and two witnesses (7).

the 24th Session, 1lst chapter, of the Council of Trent, has
been read in each parish church of the Archdiocese of Quebec on
the first Sunday after Epiphany and on the first Sunday after
Easter each year, since its promulgation by Mgr de St Valier in
the Rituel du Diocese de Quebec in 1700, until the Decree of
the Sacred Congregation of the Council of 2nd August 1907 came
into force " (Taken from an authentic copy from the archives of
the Archdiocese of Quebec).

(6) "Extendendam esse generatim ad Ecclesiam Canadensen
at Quebecensem Declarationem cum Instructione a S. N. Bene-
dieto XIV datam die 4 novembris 1741, super dubiis respici-
entibus matrimonia in Hollandia et Belgio contracta et con-
trahenda” (Recueil d'Ordonnances Synodales et Episcopales du
Diocdse de Québec, suiv Tune collection des 1ndults 8C0O0Tdés
au dlocese, de decrets de la CO dgation des tes, de d -
sions Iﬁporfantes sur differents suﬁets, Qnggec, ;. ;. ;rous—

seau, 1859, p. 258.

(7) Bullarium SSmi Domini Nostri Benedicti Papae ;;V (2
vols., editio quarta emendatior et auctior, Vene 8, EX -
graphia Joannis Gatti, 1778), vol. 1, p. 39.
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This exemption was now applied also to Canada.

The Tamsetsi decree was published in practically all of the
civll province of Quebec except In that portion of the province
which belongs to the diocese of Ottawa (8). The suapicion with
which any prescriptions from Rome were considered by the English
officials prevented to a large extent the publication of the
decree after the beginning of the English regime. The unsettled
status of most parts of the country, no doubt, likewlse retarded
the publication of the decree which might have caused hardship
in many cases.

Since we are primarily concerned with the celebration of
marriage outside of the province of Quebec, we shall try to
determine whether t he Tametsi decree was published in other
parts of Canada. Due to the unsettled condlitlons in Newfound-
land and the later persecution of the Church in the Island, 1t
seems very unlikely that the decree had ever been published
there.

One sometimes hears 1t said that the Tametsl decree was not
published outside of the civil province of Quebec. But the
fairly well-established status of the Church in at least certain
parts of the Maritime provinces already before the English reglme
seens to suggest at least the possibility of the publication of

the Tametsi. The Dlscipline de Quebec of 1895 states that the

decree was in force Iin Nova Scotia, Prince Fdward Island, and
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(8) C¢f. Discipline du Dilocése de Québec par S. G. Mgr
E.~A. Taschereau, Archevéque de wueébec, znd ed., quebec, Leger
Brousseau, L89S, p. 46,




ECCLESIASTICAL MARRIAGE LEGISLATION IN CANADA 39

Cape Breton Island and then glves a reference to an Instruction
of the Sacred Congregation of the Propuganda Flde ol October 16,
1824 (9). Several documents in the archives of the Archdiocese
of Quebec throw some light on this subject. In answer to several
questions proposed by Bishop Plessis of Quebec concerning the
force of the Tumetsi decree in Canada and especially in certain
regions around Lake Champlain which had continually been dis-
puted between the French and the English and {inally ceded to
the United States, the Sacred Congregation of the Propaganda
Pide in a reply of April 17, 1820, asked for further information
concerning the circumstances in those places in which it was
doubtful whether the Tametsl was in force. However, the Saecred
Congregation declared that in the French colonies as well as in
France itself, the publication of the Tametsi decree could be
presumed if the custom prevailed of having marriages celebrated
in the presence of the pastor and two or three witnesses in
fulfillment of the prescriptions of the Council of Trent as well
as in fulfillment of the prescriptions of the French civil law.
The Sacred Congregation quoted the resolution of the Sacred
Congregetion of the Council of September 26, 1602 that the
publication of the decree ocould be presumed in those places in

which the decree had for some time been observed in the parish

(9) Ibid., p. 46.
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according to the prescriptions of the Councll of Trent (10).
According to the request of the Sacred Congregation of
the Propaganda Flde for further information concerning the cir-
cumstances gliving rise to doubts about the force of the Tumetsi
decree 1ln certein regions of Canada, Rishep Plessis explained
the situation to the Sacred Congregation and received the reply
that because of the very unsettled conditions of the regions
around Lake Champlain, the publication of the decree was very
doubtful and therefore marriages could there be validly con-
tracted without observing the Tridentine form. But because of
the establishment of parishes in Acadla, Prince Edward Island
and Cape Breton Island slready before the deportation of the
Acadians, the Sacred Congregation declared that the impediment
of clandestinity was in force in those parts and remained in
force even after the return of the Acadians and the re-establish-

ment of the parishes (1ll1).

(10) "Publicationem praesumi ubi id Decretum fuerit aliqua
tempore in Parochia tamquam decretum Concilll observatum" (In-
structio ad Eplscopum Quebecensem qua S. Congregatio de Propa-
ganda Fide respondit quaestionibus ab eodem Praesule propositis,
April 17, 1820: Archives of the Archdiocese of Quebec, C.M.R.,
180/8) .

(11) "Sententiam etliam suam Sacra Congregatio protulit de
i11is quae referuntur ad eos, qui incolunt Lictora Lacus Champlain,
quaeque respiciunt Acadiam, seu Nova Scotlam et Insulas S. Joannis,
seu Principis Edwardi, ac Capitis, seu Britannicil Promontorii.
Narrabas enim in memoratis Lacus Champlain Lictoribus nullas unquam
sub Gallorum ditione constitutas esse Paraecias neque Incolas
fuisse sed tanturmodo militum, vel Gallicas, vel Indicas adven-
titias copias, quibus Sacerdos aderat aliquis seu Cappellanus:
verlsimillimum tamen esso als, sl 1is temporibus matrimonlium all-
quando 1llhic celebratum est, ad Concilii Tridentinl formam cele-
bratum fulsse: Commemorabas verc de Acadia, seu Nova Scotia, et
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However, in a footnote the Discipline de Québec adds that

the opinion was that the impediment of clandestinity did not

de facto exist ir the ecclesiustical province of Halifax (12).
Nelther does the firet provincial council of Halifsx, 1857, make
any reference to the Tametsl decree or to the requirements for a
valld marrliage (13). The legislation of this councll extended
to all of the Maritime Provinces and Fewfoundland (14). The
argument from silence 1s not a conclusive one, but it seems un-
likely that a matter as important as the Tridentine form of
marrlage would not even have been referred to if it had actually

been considered in force in thls part of the country.

de Insula Principis Edwardi, et Capitis Bretonis, fulsse in 1is
primitus pareeclias seu missiones, et agnitum 1bl fulsse Impedi-
mentum Clandestinitatis; eversas deinde funditus 1llas paraeclas
esse, agros occupatos, incolasque in exilium ejectos: Reversos
tandem multos post annos Catholicos Acadienses, novos agros colu-
1s8se, novas Missiones vel Paraecias efformase, ac in 1is locis
vigere ut antea impedimentum Clandestinitatis. Haec autem de hils
rebus omnibus Sacrae Congregationls sententia fult: 'Quoad lictora
lacus Champlain cum ibl certa non constet de publications, et
observantia Decreti Tridentini 1bi matrimonis non irritari od
impedimentum Clandestinltatls, sed esse vallda donec constitutis
Paraeciis vel Missionibus publicetur Decretum Tametsi'; quoad
vero Nova Scotlam seu Acadlam, et Insulam Princlpis Edwardl, et
Caput Bretonls, constare de impedimento Clandestinitatis" (Letter
of the 5. C. of the Propaganda Pide, October 16, 1824: Archives
of the Archdiocese of C(uebec, C.M.R. III, f. 201).

(12) "On nous dit que de fait l'empéchement de clandes@initd
ntexiste pas dens la province de Halifax" (Discipline de Quebec,
1895, p. 46.

(13) Cf. Concilium Provinciale Halifaxliense I (1857):
Acta et Dscreta Sacrorum Concillorum Recentlorum, Collectio
Tacensls (7 vols., Friburgl Brisgoviae, Herder, 1870), Vvol.
3, c. 17, col. 749.

(14) Peter Kinlin, Canonical and Civil Status of Parishes
in Canada (outside the CIVIL Province of Quebec), manuscript
copy, Ottawa, 3St. Pavl's Seminary, 1949, p. 126.
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Even before the dispossessed Acadians began to return to
thelr former homes, Catholic priests and laity migrated from the
British Isles where the Tametsi decree had not been published.
This fact plus the rupture of Catholic parishes in the Maritime
provinces during the years of the an{i-~Catholic penal laws,
probably explain to a large extent the general opinion that the
impediment of clandestinity did not exist in this part of Canada.

It is quite certain that the Tametsl decree was not pub-
lished in the province of Ontario. The Discipline de Quebec of

1879 states that it was not published outside of the province of
Quebec (15). The second provinclal council of Quebec, 1854, which
extended to all of Canada except Newfoundland, the Maritime
Provinces, British Columbia, and Yukon Territory, merely acknow-
ledges that the Tametsl dscree was published in parts of Canada
but does not determine in wialch parts (16). However, pastors in
the dioceses of Lower Canada (Guebec) were obliged to read and
explain to the pecple on the second Sunday after Epiphany the
prescriptions of the Tametsi decree (l6a). The special mention

of Lower Canada implies that the decree was not published in

(15) Discipline du Diocése de Quéebec par Mgr E.-A
Taschereau, Archevaque de québec, 18t ed., QuUODEC, P.=G.
DelisTe, s Pe .

(16) Concilia Provinciame Quebecensis I, II, III, IV, in
Quebecensi Civitate celebrata et a Sancta Sede Revisa st Re-
cog%ita, Quebecl, P.-G. Delislse, L1870, Concilium II, decretum

s *

(16a) Appendice au Compendlium du Rituel Romain & l'usage
des dlocdses de la Province Iccleslastique de Queébec, seconde
partie, Quebec, Aug. Cote et Cie, 1l8BbS, p. 171.
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Upper Canada (Ontario) since it did not have to be read and
explained to the people in that part of the country.
It 1s also very doubtful whether the decree had ever been

published in western Canade. The Discipline de Québec of 1879,

after stating that t he Tametsl decree was not published outside
of the province of Quebec, adds a very interesting note to the
effect that several authors held that it was in force in certain
parts of the ecclesiastical province of St.-Boniface. The author
of the footnote objects that Bishop Tache, in a letter written

in 1879, stated that the decree had never been published in that
part of the country, and makes a reference to an instruction of
1820 of the Sacred Congregation of the Propaganda Flde to Bishop
Plesasis of Quebsec not to have the decree published in that part
of the country (1l6b).

(16b) "Plusisurs auteurs disent qu'il est en vigueur dans
quelques parties de la province de St.-Boniface: ¥gr Tache, le
12 fevrier 1879, repond a l'Archevéque de Québec: 'De fait le
décret Tametsi n'a Jemals &t¢ publie” dans ce pays'. En 1820, la
Propagande a donne instruction a wgr Plessia de ne pas 1ty falre
publier" (Discipline de Québec, 1879, p. 31l). This instruction
18 no doubt the reply of Aprili 17, 1820, of the Sacred Congre-
gation of the Propaganda Fide to the questions proposed by Bishop
Plessis, of which reply the following is an extract: "Quoad loca
vero ¥issionum, gquae archliepiscopl Queobecensis jurisdictioni
subjiciuntur in quibus nec olim extiterint, nec extant modo
Parochiae, nec Parochi, et In quibus praesuml jam potest nulla
umquam tempore praedictum decretum Tridentinum publicatum fulsse,
pariter S. Congregatlonls mens est, non expedire, quod modo publi-
cetur, cum iis in locis, ad quae nonnlsl raro per annum Sacerdotes
Missionarii accedunt 1bl commode observarl non poasslt. Posse
vero incolas Catholicas eorum locorum per Missionarlios induci, ut
post contractum matrimonii, Sacerdote Missionario cum primum
advenerit assistant pro reciplenda ab ipso benedictlione nuptlialil,
praemisso tamen per ipsum monito, quod talis benedictio ad
validitatem eorum conjugii necessaria haud est" (Instructio ad
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In view of the above mentioned instruction of 1820,
it is hard to understand a remark of Bishop Provencher of St.-
Boniface in a letter of June 12, 1825 to Bishop Plessis of
Quebec:

I shall see that the decree of the Council of Trent

is published and that this publication 1s enregistered,

in order to have it for reference afterward (17).
Is 1t possible that Bishop Provencher still did not know of
the instructlon in 1825--five years after 1t was sent to Bishop
Plessis? However, 1if Bishop Provencher actually saw to it that
the decree was published in certain parishes, his successor,
Bishop Tache, should have known sbout it, but he expressly
stated that 1t had not been published in that part of the
country. In the first provincial council of Saint-Boniface,
1889, the legislation of which extended to all the territory
of what today include=z the Archdiocese of Winnipeg, the
eccleslastical provinces of St.-Boniface, Regina, Edmonton,

and Vancouver with the exception of the dlocese of Victoria (18),

- a» OB 40 A% G D S T IS T WP W Ep B T - e an =

Episcopun Quebecensem qua 8. Congregatio de Propaganda Fide
respondit quaestionibus ab eodem Praesule propositis, April
17, 1820: Archives of the Archdiocese of Quebec, C.M.R.,
180/12).

(17) Documents Relating to Northwest Missions, 18l5-
1827, edited with notes and an introduction by @race Lee Nute,
St. Paul, Minnesota Historical Society, 1942, p. 428. Trans-
lation by the editor.

(18) Kinlin, Canonical and Civil Status of Parishes in
Canada (outside the Civil Province of Quebec), manuscript
copy, pP. 1l26.
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there 1s no reference to the Tametsi or to the necessity of the
presence of the pastor and two witnesses for the validity of a
marriage (19).

A note added to a circular letter sent to his clergy by
Archbishop Langevin of St.-Boniface, dated April 10, 1908,
contains the following lines:

We herewith publish an extract from a circular issued by

His Grace the Archbishop of Montreal, dated March 16,

containing certain explanations and remarks concerning the

decree "Ne Temere” on betrothals and marriages. Wwe have
however inserted a few modifications, as the decree

"Tamets8i"” had not been published in this diocese, as in

the province of Quebec (20).

The written testimony of both Bishop Taché and Bishop Langevin
seems to prove quite conclusively that the Tametsi decree of
the Council of Trent had not been published in western Canada.

The Ré&glements, Usages et Discinline du Diocdse de Saint-

Albert, 1903, expressly states that a marriage contracted
before a protaestant minister is verfectly valid even though
11licit and a case reserved to the Bishop (21). The context
indicates that there is question here of mixed nmarriagss.
There fore, it does not prove that the Tamstsi had not been

published and that the Tridentine form was not necessary for

(19) Acta et Decreta Primi Concilii Provinciale Sancti
Bonifaoif, 1889. .

(20) Mgr A. Langevin, O.M.I., Circular Lelter, April 10,
1908: Archdiocesan archives of St.-Boniface. Certvified copy.
The circular letters of Bishop Langevin were written in both

French and English.

(21) Rdglements, Usages et Discipline du uiocése de Saint-
Albert promulgues en I nnge 1903 par ﬁ Emile-y0o8eph Legal, -
O 1., ﬁonfrﬁaI, fIEraErIe Beauchemin, %555, c. 18, D. Eg.
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the valid celebration of the marriage of two Catholice. Neither
does it prove that the Tametsi had been published but that, by
reason of the Benedictine Declaration extended to Canada in
1764, mixed marriages could be validly celebrated without ob-
serving the iridentine form. Nothing ie said in any other part
of the R¥glewents about the necessity of the pastor and two
witnesses for tue valid marriage of two Catholics.

As mentioned above, the terrivory of British Colw:bia with
the exception of the diocese of Vancouver Island (now the
diocese of Victoria) was subject to the first provincial couneil
of St.~-Boniface, 1889%. Until 1846, British Columbia had been a
part of the ecclesiastical province of Quebec. But by iLie Brief
Universi dominicili of July 24, 1846, Pope Plus IX erected the
ecclesiustical province of Oregon aud included in it the terri-
tory of British Columbia (22). In December, 1863, the Vicariate
of British Coluwbia was erected and separated from the ecclesi-~
astical province of Oregon and commnitted to the care of the
Oblate Congregation (23). In 1870 it was made a suffragan of
the Metropolitan See of 3t.-Boniface (24). The diocese of

Vanoouver Island remained a suffragan of Oregon until 1903 (25).

(22) Juris %%ntificii De 2lropaganda Fide! Pars Prima, com-
lectens Bullas evia «.S. A Congregationis institutione
ad praesens Jjuxta tempoxrie seriem disposita, ausvice S.R.E.
Cardina

€ Joanne olmeoni, eura 2t 2tudio Ranhmelis de Martinis
{7 vois., Romae, Ex TypograpEIa PolyEIotta, 1888-1897) vol. 8,
part 1, p. 6.
‘25) Ibid-, vol. 6, part l, Do 407.

(24) Ibid., vol. 8, part 2, p. 139.

(25) Leonis XIII Pontificis Maximi Acta (23 vols., Romae
Ex Typographia vatiocana, 1881-1905) , vol. 22, p. 357-358.
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Since the Tametsil decree was not published in the ecclesliastical

province of Oregon (26), it seems very unlikely that it was
published in British Columbia during the years that it was a
part of that province.

It therefore seems quite reasonable to conclude that the
Teametsl decree had not been published in Canads except in the
civil province of Quebec and in certain »arts of the Maritime

provinces. However, an article in the Analecta Juris Pontificii

of 1858, merely states that it is very doubtful whether the decree
had been published outside of Lower Canada {(27). This reference

seems to support the general opinion that the impodiment of clan-
destinity did not at that time exiat in the Maritime provinces even

if the Tametsi had previously been published there.
The lack of universal application of the Tametsl decree

and the doubts raised as to domicile and quasi-domicile and

one's proper pastor were the chief reasons why & reform of the

Tridentine regulation was desirable. This reform was effected
in 1907 by the decree He Temere of Pope Pius X (28). The new

decree extended to the entire Cathollic Church. Marriage in the

presence of the proper pastor was no longer a condition for a

valid marriage. Territory was made the basls for valid

assistance. A pastor could celebrate marrisge valldly only

(26) Acta et decreta Concilii Baltimorensis Tertii, Bal-
timore, Typls Joannls Murphy et Soclorum, 1866, P. Gvil.

(27) Analecta Jurls Pontiflcli. Dissertations sur divers
sujets de Drolt Canonique, Liturgie et Theologlie (28 vols.,
ome, 18bO~1888), vol. , col. .

(28) 8. C. Concilii decretum Ne Temere, August 2, 1907:
Codex Juris Canonici Fontes, cura Fmorum Petri Card. Gasparri
et Justiniani Seredl editi (9 vols., Romae, 1923-1939), vol.
6, n. 4340.
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within his territory, but could validly marry enyons within wuch
territory. Ample provision was also made for the celsbration of
marriage in certain extraordinary casee. The legislation of the

Ne temere was repeated substantially in the Code of Canon Law (29) .
2. Publioation of banns

In an effort to stem the abuses of clandestine marriage,
the fourth Lateran Council, 1215, prescribed the publication of
the banns a suitable time before the actual celebration of the
marriage (30). However, the Council did not determine how often
the banne had to be published. It was not until the Tametsi
decree of the Council of Trent that the publication of the banns
wae required on three consecutive days of precept (31). The
dispensation of the banns wae left to the prudent judgment of

the local Ordinary.
Since the prescription of the triple publication of the

banns was contained in the Tametsi decree, 1t was not as suech

(29) Codex Juris Caenonici Pii X Pontificis Maximi jussu
digestus, Benedictl Papae ausctorlitate promulgatus, Romae,
pis Polyglo 8 Vatioanis, , canons 4-1099

(30) "statuimus, ut, quum matrimonia fuerint contrahenda,
in ecclesiis per presbyteros publice proponantur competenti
termino praefinito, ut infra illum, qui volueriti st valuerit,
legitimum impedimentum opponat, et ipsi presbyteri nihilominus
investigent, utrum aliguod impedimentum obsistat" (c. 3, X de

clandestina desponsatione, IV, 3: (Corpus Jurls Canonici
(Richter~-Friedberg), vol. 2, col. 679).

(31) m™(Beclocia) praecipit, ut in posterum, antequam matri-
monium contrahatur, ter a proprio contrahentium parocho tribus
continuis diebms festivis in ecclesia inter missarum solemnia

ublice denuntietur, inter guos matrimonium sit contrahendum"
fCOuneil of Trent, sess. XI%V, ce 1)
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obligatory in those places in wihich the Tametsi was not
published. 1In such places the rule of the fourth Lateran
Council remained in force until the Code (32). However, 1t
seems that the triple publication of the banns was generally
observed even thou;h there was no strict obligation. In fact,
there 18 evidence that the Bishops of Canada did ordinarily
insist on the threefold publication of the banns (33). The
first plenary Council of Quebec adopted the Tridentine rule
for the publication of the banns (34).

According to t.c prescriptions of the Roman Ritual before
the Code, the banns had to republished if the marriage was not
celebrated within two months after the publication (35).

3. Consent of parents

The Council of Trent condemned the opinion of those who

(32) Felix M. Cappello, S. J., Tractatuse Canonico-
Moralis de Sacramentis (5 vols., 5th revised ed., Rome, Marietti,
1947y, vol. 5 de Matrimonio, n. 160, p. 162; Matthaeus Conte a
Coronata, 0.¥.M.Cap., Institutiones Turis Canonici ad usum
utriusque cleri et Scholarws, De oacramentis, Aractatus
Canonicus (3 vols., 2nd revised ed., Rone, nariettl, 1947), vol.

3, n. 88, p. 106,

(33) cf. e.g., Concilium Provincime Quebecensis II, decree
12, 4, p. 74, which rakes no distinction vetween places in which
Taretsi was published and places in which it was nov; LRégle-
ments, Usages et Discipline du Diocdse de Saint-Albert, ISU .
c. 16, n. B8, ps 27

(34) Acta et Decreta Concilii Plenarii guebecensis vrimi,
1909, Quebec, Typis "Ll'Action Soclale Limiuée", 1912, n. o06,

P 581.

(35) ™31 vero infra duos= menses post Tectas denuntistiones
metrimonium non contrahatur, denuntiationes repetantur, nisi
aliter Episcopo videatur" (Rituale Romanum, Panli V Maxima iussu

editum et a Benedicto XIV auctum el castigatum, Baltimore,
Joannis Murphy, 1873, tit. Vi1).
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taught that the marriages of minors without the consent of their
parents were invalid and that the parents could ratify or declare
such marriages null. However, the Council was careful %o point
out that the Church had for very good reasons always detested and
prohibited such marriages (36).

Pope Benedict XIV (1740-1758) declared that, even though the
Church in earlier centuries had either made her own or at least
tolerated laws whieh required the coneesnt of the parents for the
validity of a marriage, nevertheless 1t was clear that this
parental conscnt was no longer required; the validity of the
rarriage depended solely on the consent of the contrescting
parties to the 2xeclusion of the will of the parents (37).

In 1835 a question was sent from Quebec to the Holy See
whether the marriage of two Catholics who were minors was wvalid
if 1t was celebrated according to the Tridentine form but
against the will of the parents. The Sacred Congregation of
the Holy Office replied on November 17, 1835 that such marriages
were valid and referred to the declaration of the Council of
Trent on the consent of pesrente (38).

-----zgg;--;&;;;;g-;also affirwent, swatrimonia a filiis familias
sine consensu parentum contracta, irrits sesse, et parentes ea

rata, vel irrita facere posse: nihilominus sancta Del Fcclesia
ex jJustissimis causis illa semner detestata est, stque probibuitm

(Council of Trent, sess. XXIV, ¢« 1).

(37) Benedictus XIV, De Synodo Diocesena (l;bri 13 in 2
tom., Romae, Ex Typographis S. C. De Propaganua rice, 1606),
tom. 1, 1ib. IX, 3. 11, n. 4.

(38) Coll. Prop. Fide, n. 842, n. 488,
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The first provincial council of Halifax instructed pistors
to take to task those parents who, without concern for the
eternal salvation of their children in such an important matter,

either forced or forbade their children to marry (39).
4. Celebration of marriage

From the Council of Trent until the present Code of Canon
Law came 1into force, the solemn celebration of the marriage
with the nuptlal blessing was not allowed from the beginning of
Advent until the feast of Epiphany inclusive and from Ash
‘Yednesday until the octave of Easter inclusive (40).

As to the place of marriage, the discipline before the
Code was not as strict as 1t is today. Howevar, the mind of
the Church was expressed in the Roman Ritual: "Matrimonium in
ecclesia maxime celebrare decet” (41)., There 1s evidence that
in Canada the rule that marriages be celebrated in a church if
poesible was generally enforced. Simllar rules were made pre-
scribing the celebration of marriage in the morning during
¥aw3. The gencial rule glso held that the marriage should be
2alebrated in the domicile of the bride (42).

(39) Coneilium Provinciale Halifaxiense I (1857): Collectio
Lacensie, vol. 3, C- 17, col. 740.

(40) cCf. Council of Trent, sess. XXIV, c. 10.

(41) Rituale Romanum, tit. VII, c¢. 1, n. 2.

(42) Cf. e.g., Concilium Provinciae %ggbecensis II (1854},
deoree 13, 5, p. 75; Concilium Provinciale Hallfaxiense 1
§1857}: Collectio Lacensis, vol. 3, c¢. 17, col. 749; REgIements,

Usgges et Discipline du Diocése de Saint-Albert, 1903, c¢. 16,
n. 4, 6; Acta et Decreta Concilii Plenarii Quebecensis Primi,

n. 507, 508,
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3. Reglstration of marcsiages

The Tametsi deoree of the Council of Trent required the
pastor to keep a book for the registration of marriages. This
register had to contain the names of the parties and the
witnesses, and the date and place of the marriage (43). One
of the reasons for preseribing the Tridentine form of marriage
was to procure the proper registration of the marriage. But
the same system of registration was also very important even
if the marriage was not celebrated according to the Tridentine
form. Just as the Tridentine form of marriage was observed as
far as possible even in those places in which the Tametsi
decree had not been published, so too, the system of regis-
tration of marrisges as contained in the Tametisi decree was
also observed as far as possible (44).

The decree Ne temere introduced the regulations for the
registration of marriages which are today contained in the

Code of Canon Law (45).

(43) rHabeat parochus librum, in quo coniugiuom, et
testium nomina, diemqgue, et locum contracti matrimonii
describat, gquewm diligenter apud se conto:lat" (Council of Trent,
He8Se XXIV, Ce l)o

(44) E.g., the Réglements, Usages et Discipyline du Diocése
de Saint-Albert, 1903, prescriEea the keeping of a double regis-
Yer, one of whiech had to be sen¢ to the Bishop (e¢. 16, n. 12,

Pe 37) .

(45) S. C. Concilii decretum Ne tewere, August 2, 1907:
Fontes2, vol. 6, n, 4340; C. J. G., can. 1103.
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Conclusion

It is certaln that the decree Tametsl of the Council
of Trent had been published in the civil province of Quebec.
It is also quite reasonably coertain that it had been published
in certain sections of the Maritime provinces, but not in the
other parts of Canada. But even though the Tametsi decrsee
had not been published in large portions of Canada, the
Tridentine form of merriage and the other prescriptions of
the Tametsl decree such as the triple publication of the banns
and the reglstration of murrlages were generally observed in

as far as conditions In the new country permitied.



Chapter 4
HISTORY OF CIVIL MARRIAGE LEGISLATION IN CANADA

The scope of this thesis does not permit a very detailed
exposition of the development of the marriage legislation of
the provinces of Canada. However, since the present civil law
of the provinces on the solemnization of marriage is the re-
8ult of frequent changes and gradual additions, 1t seems
advisable to indiocate as briefly as possible the development
of at least the more important matters which concerned more
directly the officiating minister of the marriage ceremony,
‘the preliminaries to a marriasge, 1ts celebration, and its
registration.

The geographical and to a certain extent also the chrono-
logical order of the provinces is followed in the articles of

this chapter.
Article 1. Newfoundland

The permanent settlement of Newfoundland probably dates back
to the year 1622 when Lord Baltimore founded his colony of
Ferryland, but there had been various attempts at colonization
even in the sixteenth century. Another settlement was begun in
Placentia about the year 1650 by the French who in 1635 had
obtained permission to dry fish on the shores of the Island.

In 1696 the French captured almost the whole Island and 1%

remeained in their possession until they ceded it to England in

1713 by the Treaty of Utrecht. Freedom of religion was
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guaranteed but most of the French Catholies did not put much
Taith in the guerantee and left the country (1).

About the year 1683 the English merchants and fishermen
believed that it would be ruinous to their business if the Island
became settled with an fixed and resident population. Workers
were brought to Newfoundland in the spring and were expected to
return to England for the winter. One of the reasons for the
persecution of the Irish Catholics who began to come to the
Island toward the end of the seventeenth century was that they
were determined to remain permanently in Newfoundland. REach
governor 1in succession considered 1t hie duty to renew the
begoted attack egainst Catholies (2). During the worst years
under the governorship of Hugh Palliser (1762-1772), when
bigotry was at its height, priests were hunted end the authori-
ties ro" infrequently burned the houses in which it was discovered
thst Macs hed been caid. The Quebec Act, 1774, which included
Newfoundlend in the extended province of Quebec, had guaranteed
religions freedem (3), but such guarantees were not kept in
Newfoundland.

A certain amount of toleration was finally granted as a
meesure of expediency fcllowing upon the american revolution.

It was8 dangerous to weaken the allegiance of Catholic subjects

(1) M. F. Howley, Ecclesimstical History of Newfoundlend,
Boston, Doyle and whittle, 1888, p. Ll64f.

(2) Ibido, P 126, 172.
(3) Imperisl Statute, 14 George III, c. 38, s. 5.
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by open persecution. Therefore the policy of open persecution
ceased and was followed by a system of exclusion from all
public positions of honor or profit (4). A= & result of the
instructions of His Majesty Ceorge III directed to the governor,
Justices of the p-ace, and magistrntes of the variomns Jistricts
of the Island, all pere=ons in Newfoundlend were in 1784 allowed
"liberty of conscience" and the "free exerciese of all modes of
religious worship as was not prohibited by law, provided people
be content with a quiet and peaceable enjJoyment of the came
without giving scandal or offence to the Govermment™ (5).
Consequently, Catholic priests were sgain allowed to perform
their sacred ministrye.

However, soon after this guarantee of religious freedom,
an obnoxious tax was exacted of Catholice on the occasions of
their marriages and dburiasls. This tax was demanded until Bishop
Fleming absolutely refused to pay it shortly after his conse-
eration as third bishop of Newfoundlond in 1829, and the tex wes
dropped (6). It was largely through the influence and vigorous
action of this prelate that the Catholice of Newfcundland
finally gained their emancipation.

An Act was passed in the Britieh Parliament in 18L7 to

regulate the celebration of marriages in Newfoundland (7). To

(4) Howley, op. cis., p. 178.
(5) cf. the instruction as guoted by Howley, op. cit., p. 1804

(6) Howley, op. oit., p. 261.
(7) Imperial Statute, 57 George III, c. 5l.
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Settle doubts which had arisen 1t was declared that all
marrisges had to be celebrated by persons in Holy Orders, but
exceptions were made for cases in which 1t was very difficult
to obtain the presence of a person in Holy Orders. This Act
did not hinder Catholiec priests from celebrating marriages
aceording to the laws of the Chureh. An amendnent of 1824
extended the exceptional cases in whieh marrizges could be
performed by rersons not in Hol; Orders. It also prescribed
that the celebration of all marriages be reported to the
Secretary of uhe Gowvernor (8).

In 1833 Newfoundland was given a local Legislature. In
that same year the Colonial government passed an Act repealing
all previous marriage laws and providing for the celebration
of marriages after that date, but much of the previous legis-
lation was re-enacted (9). However, all clergymen, ministers,
and licenced teachners and prgachers of religion could solemnize
marriages. 1he celebration of marriuge in the presence of a
licencad magistrate or other layman was allowed only in remote
rlaces in which a clergyman, minister, or teacher of religion
could not be had. The banns had to be published on three
consecutive Sunuays, or notice oi the marriage had toc be posted
in some consplcuocus place for the space of three weeks 1Ff there

was no churoh or chapel in the place. Minors were forbidden to

(8) Imperial Statute, 5 George IV, c. 68.

(9) Actus of the General Assembly of Newfoundland (1833-
1933), St. dohn's, King'a rrinter, Acts of 1833, c. 10.
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merry without the consent of their parents or guardians. All
c¢lergymen, ministers, or teachers of religion had to record
every marriage they perforred in a register kept in the church
or chapel for that purpose. All tho:e who did not have a church
or chepel had to report the marriece to the Colonial Secretary.
The marriage legislotion from 1833 to the Counsolidated
otatutes of 191¢ concerns aluost exclusively the registration
of marriasges. The registretion ‘ct of 1865 mede the stipendiary

nagistrates ex offiecio registrars of marriages for their re-

spective districts (10). The Registration Act of 1890 and its
amendment of 1891 required every person who solemnized iarriages
to keep an accurate register and to send a copy of it to the
Registrar General four times a year (1ll). This system of regis-
tration remains to the present day.

The only amendment of any lmportance since the Consclidated
Statutes of 1916 1s that of 1947 which exempts a minor who i= an
expectant mother from the neces=2ity of obtalning the consent of

her parents or guardian hefore she may marry (12).
CONCLUSION

There is a striking contrast between the nresent status of

(10) Acts of Newfoundland, 1865, ¢. 5, s. 1, 6.

(11) Acts of Newfoundland, 1890, c. 21, s. 5, 18; 1891,
c. 9, 8. 4,

(12) Aets of the Honourable Commission of Government of
Newfoundland (1934-1948, Ste John's, David Re. 1histle, 1934-

1948), Acts of 1947, No. 30, s. 1.
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the Catholic Church in Newfoundland and the statnc in the middle
ol the eighteenth century. Until about the yenr 1784, Catholice
were openly persecuted and were considered as sociasl outcasts
and enewies of the State. But today Catholics as well as all
other religious denominations are exXceptionally free from
burdensome restrictions. This Is the case esecially in the
matter of the celebr«ation of warriage. Civil marriage licences
do not even exist. Whereas moct of the older nrovinces of
Canade give very detailed regulations for the preliminaries
preceding a marriage and for the celebration of the marriage
itself, the laws of Newfoundland leave the responsibility for
the proper celebration of the marriage to the clergyman, minister,

or other person aunthorized to solemnize marriages.
Article 2. Nova Sgotia

The first real colonizing venture of France in the New
World was that of 3ieur de Monts, the patron and essociate of
Champlain. The first settlement was founded in 1604 on a smell
island at the mouth of the St. Croix River but in the following
year 1t was moved to the mainland of Acadia. Except for a few
groups of Scots, the early settlers were almost all French (13).

During the first hundred years of its existence as a
colony, Acadia had 3everal times been handed back and forth
betveen England and France., But by the Treaty of Utrecht in

(13) Arthur G. Doughty, The Acadian Exiles, A Ghronicle
of the land of Evangeline, No. 9 of Chronicles of Canada

Series, Toronto, Glasgow, Brook and Company, 1916, pp. 3ff.
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1713, France ceded Acadia, which at that time included the
present provinces of Nova Scotia and New Brunswick, to Great
Britein. During the early years of the inglish regine the
Acadian inhabitants were epparently left uuch to themselves
and were not mole:sted by any rcstrictive or penal measures.
However, the growing tension between the Acadianc and the
British authorities and the threat of another war between
England and France prom;ted Governor Lawrence in 1755 to order
the exile of over 8000 Acadians to the New England colonies
further south (14).

The Ncw England colonists who came in tc rcnlace the
exiled Acadians, as well as the United Empire Loyalists who
Tollowed later, brought with them to Nova Scotlia their intense
hatred of the Catholic Church which soon took the form of
proscriptive and persecuting laws (15). Thus in the laws made
by the first General Assembly of Nove Scotia in 1758 we find
an act for the eatablishment of religious worship in the province
and for the suppresesion of popery (16). The rites and ceremonies

of the Chureh of England were declared the official forn of

(14) R. Coupland, The gmebec Act, A Study in States-
manship, Oxford, Clarendon Prass, 25, p. .

(15) Brother Alfred, F.S.C., Catholic Pioneers in Upper
Canada, Toronto, MacMillan, 1947, p. 109.

(16) The Statutes at Large, passed in the several Gen-
eral Assemblles In His Maﬂesfy's Province of Nova Scotia
(1708-1804, Hallifax, John Howe and oon, I§535, Statutes of
1758, chapter 1. (Hereinafter all statutes are cited in the
abbreviated form: S.N.5., with the year, chapter and section

of any enactment).
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worship, but all dissenters from the Ghurch;ot Englend were
guaranteed full religioue freecdom. However, anyone who exer-
¢ised the funetions of a Catholis priest was to depart from the
province before Maroh 25, 1759. Severe penalties were imposed
on such persons and on those who dared to conceal them after
that date (17).

The first Marriage Act of 1758 required the publication of
the banns on three Sundays or Holy Days in the place of resi-
dence of each of the parties (18).

The Reglstration Aot of 1761 provided that in those
distriets whioh did not have established parishes, every mar-
riage be reported within 30 days to the clerk of the distriet (19).
After 1795 every marriage without exoeption had to be reported
in this manner (20).

In 1783 the penal laws against Catholics were repealed and
priests were again free to perform their 2acred funetlons (21),
but Catholiocs were still subject to many other civil disabil-
ities until the year 1830 (22).

(17) S.N.S., 1758, c. 5, s. l-4.
(16) seNos., 1758, ¢. 17, s. L.
(19) S.N.S., 1761, c. 4.

(20) S.N.8., 1795, ¢. 2, 8. 2.
(21) S8.N.S., 1783, c. 9.

(22) SiNe3e, 1850. c. 1.
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Marriage under the authority of a licence had always hbeen
periuitted if the ceremony was performeu by a clergyman of the
Shurch of England, but it was only in 1834 that ministers or
clergymen of other religious denominations were permitted to
solemnize marriages under the authority of a licence issued by
the Lieutenant Governor (23).

The Revised Statutes of 1801 required the publication of
the banns a total of three times on two or wmore Sundays (24).
Every person who sSolemnised marriages had to keep a register
and every year send & duplicate copy of the entries in his
register to tne clerk of tiue county (295).

After 1864 the publication of the banns was required in
the place of residence of only one of the parties (26). If the
marriage was celebruted under the authority of a licence, the
officiating clergyman or wminister had vo send the licence,
endorsed with tne particulars of the marriage, to the deputy
registrar of the district within 10 days (27).

The Marriage Act of 1899 declared residence in Canada

sufficient for those who wished to solemnize marriages in Nova

S D R M W G P G g S S R D D D W

(23) G.N.3, 1832, o« 31, 8. 1. This Act did not go into
force until May lst, 1834.

(24) R.S.N.S., 1851, c¢. 122, s. 2.
(25) R.S.N.S., 1851, c. 123, s. 1.
(26) R.S.N.S., 1864, o. 120, s. 3.
(27) Ibid., s. 22.
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Scotia (28). Formerly residence in the province was required.
All marriages had to be reported within 10 deys to the nearest
1ssuer of licences, and the annual report was abandoned (29).
Anyone below the age of 21 years aud not a widow or widower was
not permitted to marry without the consent of parents or guardi-
ang (30).

Since 1912 a permit obtained from a deputy issuer of
marriage lisences has been required before a clergyman or
minister may publish the banns. Before receiving the permit,
the parties have to meke an affidavit concerning their freedom
to marry, and vay a fee of $1.00 (31).

In 1916 the Supreme Court of Nova Scotla was givan power
to declare null a marrisge which had been contracted without
the consent of pareuts or guardians required by law, provided
that the parties did not cohabit as man and wife after the
ceremony (32).

Since 1919 marriages have been considered invalid if cele-
Prated by a person not authorized to solemnize marriages or if
the banns have not been published or a licence has not been
sbiained according to the requirements of the law (33). Since

1937 vhe marriage has also been considered invalid if the permit

(28) 35.N.S., 1899, c. 26, s. 3.
(29) Ibid., 8. 13.

(30) S.N.3., 1899, c. 26, s. 1ll.
(31) S.N.S., 1912, c. 44, s. 1.
(32) S.N.S., 1916, c. 15.

(33) S.N.S., 1919, c. 48, s. 3.
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to publish the banns has not becn obtained (34).

The system of registration of all persons wiching to sol-~
emnize marriages was introduced in 1937. Residence in Nova
Scotia was again required, but there were special provisions
made for temporary registration of those who were only tempo-

rarily resident in she province (35).
Conclusion

The Catholic Chureh in Nova Scotia received a heavy blow
in the exile of the Acadians in 1755 and in the penal laws which
followed in 1758. After the repeal of these unjust laws in 1783
and the final emancipation of Catholics in 1830, the Church
gained steadlly in the province. Since then she has been left
quite free to celebrate marriage according to her own rites, but
the statutes to the present day require certain additional for-
malities, such as & special permit to publish the banns, which
are not required in most other provinces. Penalties for the
failure to obzerve the requirements of the Marriage Act have
always been heavy, and no marriage is considered civilly valid
unless it 18 celebrated by a duly registered clergyman or
minister, and unless a marriage licence has been obtained or the

banns have been published after the reception of a permit.

(34) S.N.S., 1937. Ce 58, S8e 3o
(55) Ibid.. Be 20
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The permanent settlement of Prince Edward Island (known &s
St. John's Island until 1799) dates beck to the year 1719 whep
&1l the islands in the Gulf of St. Lawrence were granted by the
King of France to the Comte de Saint-lierre. Until the year
1758 the Frencl. colonists increased in number and prosperity.
But after the fall of Louisburg and the English invasion of
1758, most of the French inhabitants were transported, the
churches were burned, and the clergy were forced to leave the
country. For this reasson Prinece Edwerd Island was without a
resident priest from 1758 until 1772 when Father James MacDonald
came to the Island with a group of Scotch immigrants. After his
death in 1785, there was no resident priest until the arrival of
Father Angus MacEachern in 1790 (36).

By the Treaty of Paris, 1763 (37), France relinquished all
right to Prince Edward Islend. The Island was annexed to Nove
Scotia, but in 1773 was given its own government. The first

General Assembly was held at Charlottetown, July 7, 1773 (38).

(36) Emmet J. Mullally, "A Sketoh of the Life and Times
of the Right Reverend Angus Bernard MacEachern, the First
Bishop of the Diocese of Charlottetown", Canadian Catholic
Historicel Associetion, Report 1945-46, p. 78f.; The catholic
Encyclopedia (10 vols., New York, Robert Appleton Co., 1907~
T912) 1

s VOl. 3, pe 632,

(37) canadian Archives: Documents relating to the Con-
stitutional Eievory of canada, 1759-1791, edited by Adam Shortt
and Arthur G. Douéﬁfy, Cenadian Sessional Paper, No. 18 of 1907,
2nd revised ed., Ottava, J. de la Taché, 1918, pp. 97-122.

(38) Tke Acte of the General Assembly of Prince Edward
Island, 1773-1852, printed by John ings, at the aﬁoyaI Gazette"
01flce, 1882, Infroduction to the Acts of the first session of
the rirst General Assembly. (Hereinafter all Acts are cited in
the abbreviated form: 3,P.E.I., with the year, chapter, and
section of any enactment).
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Even though Catholics were still subject to many civil
disabilities, they icre not prevented from having their marricges
celebrated by a Catholic priest. Father Angus Maclachern was not
molested by the first three governors who were in office after
his arrivel in Prince HZdwerd Island. But in 1813 Governor Clrarles
Dougles Smith proceded to show that the penal laws could still be
enforced. He wrote Father MacEachern that all merriages solem—~
nized by the priest without first having obtained a licence from
the Governor would be "notified ae null end void and of no effect
in law". Through a friec.dly intermediary, Futher MacEachern
poicted out that the Cuthelics were lcyal citizenz and would
remain suoch, but that i1 would be bad policy to cause 111 will
anong the comperatively lorge number of Catholics in Prince
Edward Island with war (39) waglng not fer avay. In a few years
the Governor dropped Lis intention of introducing Stste saction
in the ceslebretion of Catholic marriages (40). The other civil
disabilities vhich had been imposed on Catholics were finally
rcycaled in 1830 (41).

To avoid the 1lnconveniences resulting from not registering
mar-inges, the Registration Act of 1830 obliged every person who
solemnized marriaget %o send a certificate to the surrogate of

the Island within six months after the ceremony (42).

(39) The war of 1812-14 between Hngland and the United States.

(40} Mullally, "art. eit.”, can. Cath. Hist. Assoc.,
Remrt 1945"'46’ po 92.

(41) S.P.E.I., 1830, ¢. 7.

(42) S-PoE-I-. 1850, Ce O
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The marriage Act of 1832 imposed n penalty of 500 pounds
on anyone who dared to soclemnize a marriage without a licence
or the publication of the banns, or 'ithout the consent of
parents or guardians for persons under the sge of 21 years.
The marriages of minors without the required consent or its
proper dispensation were considered null and void (43). To
prevent fraud in obtaining marriage licences, an amendment of
1843 required the applicant for the licence to ;roduce the
written consent of the parents if either party was below the
age of 21 year:z, and & bond and one surety guaranteeing the
freedom of the parties to marry (44).

The Vital Statigtics Act of 1906 required that a report
of each marriage be =zent to the Registrar General within 30
days after the ceremony (45). f1he publication of the banns on
only one sunday was declared sufficient (48). JZormerly the
publication had to be made on three conseculive Sundays.

The Vital Statistics Act of 1919 prescribed the keeping
of marriage registvers by all persons authorized to solemnize
marriages in the province. In addition, a report of each

marriage had to be sent to the district registrar within 48

hours after the ceremony (47).

(45) SnPoEoI-, 1832, Co 14. Se 3o

(44) SQPOEOIO. 1843, c. 8, After 1926 an affidavit con-
cerning freedom to marry, and after 1934 a birth certificate
were also dewanded of the parties (8.l'.E.I., 1926, c. 7, 8. 7}
1934, c. 19, s. 10).

(4-‘)) S.P.E.l., 1906, c. 6, 8. 19.
(46) S.P.E.I., 1906, c. 7.
(47) SePsEole, 1919. Ce 10, S. 15. 16.
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The Marriage Act of 1926 narke an irportant point in the
narriege legislation of the provinece, rueh of which has remained
o the present day. All rinl:sters or clergywen resident in the
province and elther in charge of u congregation or actually and
bona fide discharging the duties of a clergyman were authorizcd
%0 sclemnize marriages. The banns had to be published in the
place of residence of one of the parties on a Sunday or Holy
Day celebrated as & Sunday. A general affidavit to prove freedom
to marry had to be nazde by the applicant for a marriage licence.
The concsent of parent: . guardlans was not necessary for the
marriage of a minor who was already & widow or widower. Consent
was no lorger deriended as a condition %¢ a valid marriuge (48).

After 1932 regiztration witn the Registrar (General was
required of all thosse who wisheu to colewnize morriages in the
province (49).

Since the Premarital Health Ixamination ict of 1946, both
parties to an intended marriasge muct either before the issue
of a marriage licence or the publication of the banns submit
to a physical examination and a serological test for syphilis (50).
An amendment of the Marriage Act in the =same year required the
consent of parents or guardians for the marriage of any male

below the ags of 21 years or any female below the age of 18
years 1f he or she was not already a widower or widow (51).

R e YD SN G N GED Y G S S AN W W GRS A SO Sy Sy

(48) S.P.E.1., 1926, c. 7.
(49) S.0.E.I., 1932, c. 11, 8. 15.
(50) S.P.E.I., 1946, c. 23.
(51) S.r.E.I., 1946, c. 2l.
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Conclusion

Although the Church suffered much from open persecution
and bigotry during the early years of the English regime in
Prince Edward Island, her rights were eventnally aoknowledged.
Priests and other ministers of religion have not been burdened
with excessive detailed and regulations concerning the cele-
bration of marriage. They are expected conscientiously to
fulfill their duties respecting the investigations of parties
intending to marry. No special affidavit to prove their free-
dom is required by the civil law before the publication of the
banns. The method of producing evidence of such freedom 1s
left to the clergyman to determine. Furthermore, Prince Edward
Island is the only province which permits the publication of

the banns on a Holy Day celebrated as a Sunday.
Article 4. New Brunswick

Until the year 1784 New Brunswick was a part of the province
of Nova Scotia. But in that year it was separated and given its
own local government (52).

The Church of England had always been very influential in
the province, but after the repeal of the penal laws of Nova
Seotia in 1783, Catholic pricests were again free to perform their
sacred functions. However, the Marriage Act of 1791 forbede the

ministers of most of the congregations dissenting from the Chareh

(52) The Makers of Canada (11 vols., Toronto, Morang and
Coe., 1911). VOl. s Po .
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of England to solemnize marriages. Catholic priests were free
to perform the marriage ceremony only 1f both of the parties
were Catholies (53). The consent of the father or guardian was
required for the marriage of anyone below the age of 21 years.

An Act of 1812 required that after May lst of that year,
all marriages be solexnized in the presence of at least two
witnesses besides the officiating minister and that within two
monthe the certificate of the marriage be sent to the clerk of
the county for the official registration (54).

After 1838 any person authorized to solemnize marriage
could officiate at the marriage of any two persons even if they
did not belong to his religious denomination (5S5).

The Revised Statutes of 1854 required the publication of
the banns in the parisih of elther of the parties (56). Formerly
publication had always been required in the place of residence
of each of the parties. In additicn to the report of each mar-
riage to the olerk of the county, every person who solemnized
marriages had to send annually to the Provincial Secretary a

11st of the marriages celebrated by him during the year (57).

(53) The Acte of the Gener:l Assembly of Her Majesty's
Province of New Brunswick, 1786-1836, Fredericton, John Simp-
son, 1838, chapter 5 of the Acts of 1891, (Hereinafter the
Acts are cited in the abbreviated form: S.N.B., with the year,
chapter, and section of any enactment). e reatriction on
the marriages celebrated by priests was abolished in 1838.

(54) S.N.B., 1612, c. 21l.
(55) S.K.B., 1838, c. 42.

(56) R.S.N.E., 1854, c. 106, 3. 3.
(57) R.S.N.B., 1854, c. 106, s. 13.
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The New Brunswick Registration Act of 1887 divided the
province into registration districts and required every person
who solemnized marriages to keep a rcgister and to report each
marriage within 90 days to the division registrar (58). After
1889 a certified list of all marriages entered in the register
also had to be sent to the registrar every three months (59).

The Marriage Act of 1900 introduced the system of regis-
tration of persons wishing to solemnize marriages. The chief
requirements were that such persons be residents of the
province and in charge of or connected with some congregation.
The consent of parents was required only for the marriages of
those below the age of 18 years (60).

By reason of an amendment of 1911 the publication of the
banns on two consecutive Sundays sufficed (61), and in 1914
the publication on only one Sunday was required (62). In 1915
publication in the place of residence of each party was re-

introduced (63).

(58) S.N.B., 1887, c. 5.
(59) S.N.B., 1889, o. ll.
(:0) 8.N.B., 1900, c. 4.
(61) 35.N.B., 1911, c. 44, 8. 1.

(62) S.N.B., 1914, c. 30. But in 1942 it was expressly
stated that no marriage could be celebrated until five days
after the first publication of the banns (S.N.B., 1942, c.
22, Se 24) .

(63) S.N.B., 1915, o. 46, s. L.
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In 1915 the Provincial Secretary Treatsurer was given
authority to grant temporary registration to one who was in
the province only temporarily and wished to solemnize
narriages (64).

The registration of marriages was in 1918 entrusted to
the Departuent of Health. The report of the marriage had to
be sent to tle District Medical Health Officer within & week
after tiae ceremony (65).

An amendrient of 1929 forbade anyone to solemnize a
marriage unless he had, not less than five days before the
marriage, receilved notice cf the names, residence, occupation,
age, and condition of the parties to the intended marriage,
but exceptions were made for urgent cases. Before the issue
of a licence, the parties each had to n»resent an affidavit
concerning their freedom to marry made by some trustworthy
person other than the parties themselves (66). But the Marriage
Act of 1942 required each of the parties to made the affidavit
personally and separately. No licence could be issued nntil
five days after the application, and the regulation concerning
the five-day notice of the marriage was dropped (67).

In 1950 the registration of marriages came under the Vital

(64) 3.N.B., 1913, c. 46.
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(66) S«N.Bsy 1929. Co 36.
(67) S.N.B., 1942, c. 22,
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Statistics Act which prescribed that within seven days after
the ceremony the officiating minister send a report of the
marriage to the registrar of the district (68).

Conclusion

Even though the laws of New Brunswick at first forbade
dissenters from the Church of England to solemnize marriages
according to their own rites, the Catholic Church was fortu-
nate enough to have its rights acknowledged. On the whole,
the Church in Mew Brunawick has not been burdened with many
of the detailed regulations made in many other provinces.
Thus, for example, the priest or clergyman who publishes the
banns is merely required by law to satisfy himself that the
parties to the intended marriage are legally competent to

contract marriage.
Article 5. Ontario

The territory which today comprises the province of
onterio was visited by Champlain in 1l615. It was subsequently
explored by French missionaries and voyageurs. But except for
the missionaries, the trappers, the soldiers in a few isolated
posts, and a few settlers on the Detroit and Ottawa rivers,
and near Georgian Bay, Ontario at the beginning of the English

regime in Canada weas an uninhabited wilderness roamed over by

various Indisn Tribes.

(68) S.N.B., 1950, ¢. 171, s. 10.
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Beginning about the year 1777, families of the Loyaliste
belonging to Butler's Rangers, the Royal Yorkers, Indian De=-
partment, and other corps doing duty at the urper posts had
from time to time come into the country (69). But it was only
about the year 1784 after the American war of Independence that
many Loyalists orossed over to Upper Canada in search of new
homes. Most of these early settlers were non-Catholice, but
there was a strong settlement oi Catholic Scots in Glengarxry
County (70).

The Constitutional Act of 1791 divided Canada into the
two provinces of Upper and Lower Canada (71). The first local
Legislature of Upper Canada was organized in the following
year at Kingston under the governorship of John Graves Simcoe (72).
The first session opened at Niagara on September 17, 1792 (73).

The validity of the marriages performed within the
province was apparently the canse of mach anxiety. This is
indilcated by the fact that at the very first session of the

local lLegislature, the Assembly proposed a measure for the

(69) Makers of Canada, vol. 4, p. 886.

(70) 1Ibid., p. 165; Dean Harris, The Catholic Church in

the Niagara Peninsula, 1626-1695, Toronto, William Briggs,
895, p. 163,

{71) Imperial Statute, 31 George III, c. 31.

(72) Makers of Canada, vol. 4, p. 79.

(73) The Statutes of His Majesty's Province of Upper
Canada, in North America II§§§-IBi57, introduction to tﬁe
first Act of 1792. (Hereinafter these statutes are cited in

the abbreviated form: S.U.C., with the year, chapter and
section of any enactment).



ONTARIO 72

legalization of all marriages previously contracted in the
province. It is interesting to determine the reason for the
doudbts about the validisy of previous marriages. The Marriage
Aot of 1793 seems to imply that the marriages were doubtfully
valid because they were not celebrated in the presence of a
protestant parson nor in a consecrated church as was required
by the law of England (74). However, at the tims when Upper
Canada was made a separate province, the Frenoh eivil law and
the English oriminal law were in force in the country. It was
only at tne first session of the first local Legizlature that
the English civil law was also introduced in Upper Canada (75).
Therefore, it seews more correct to say that it was feared
that the Quebec Act, by confirming the law of Canada in all
questions relating to c¢ivil rights, had made such marriages
doubtfully valid because the Frenoh civil law followed the
Canon Law and required the presence of a priest for the
validity of a marriage (76).

However, after the introduction into Upper Canada of the

English civil law and the Marriage Act of 1793, all marriages

(74) S.U.C., 1793, ¢. 5, the preamble.

(75) SOU.G.’ 1792' C. l’ 8. 3. Cf. also the Quﬁbec Act
( rial Statute, 14 George 1II, c. 38, s. 8); william
Renwick Riddell, "The Law of Marriage in Upper Canada", The
Canadian Historical Review, vol. 2 (1921), p. 226.

(76) Cf. Adam Shortt and Arthur G. Doughty, Canada and

its Provinces, a history of the Canadian people and their
fnstitutions 123 vols., Toronto, GL&SEOW, Brook andq Company,

» VOle 3, p. 174; Riddell, "art. oit.", Can. Hist. Rev.,
vol. 2, p. 226.
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had to be performed in the presernce of an ordained priest or
clergyman. All disaenters from the Church of England had to
have thelr marriages celebrated in the precence of a clergy~
man of that Church (77). At first glance, one might conclude
thet only clergymen of the Church of England were allowed to
perform the marriage cerenonies in Upper Canada, but 1t seenms
quite certain that Catholic priests retained their right to
celebrate marriages. The Quebec Act, 1774, had solemnly
guaranteed freedom of religion for Catholics (78), and the
Constitutional Act, 1791, acknowledged this freedom and in no
vway repealed it (79). In the law there was never any express
exclusion of Catholiec priests, nor in any of the works dealing
with the marriage law of Upper Canada or with the status of
the Church during those eerly yeara is there ever any reference
which would indicate that Catholic opriests were not allowed

to perform the ceremories of marriage (80). This right of

(77) The restrictions placed on certain dissenting
denominations were not complstely repealed until the year 1847
(cf. Statutes of the Provinece of Canada (1841-1866), statutes

of 1 s Ceo .

(78) Imperial Statute, 14 George III, c. 38, 8. 5.

(79) 1Imperial Statute, 31 George III, ¢. 31. Crf. also
vuvioe, O.i.l., L slation eivile dv Canada concernant le
Mariage et ls Divorce en regard de la Légisiation ecclésias-
tique et en oarticulier des Regles de Décret "Ne Temere",
Ottawa, sScolasticat Saint-joseph (1912), pe 20.

(80) cf. e.g., Riddell, "art. cit.", Can. Hist. Rev.,
vol. 2, p. 266ff.; Brother Alfred, F,S.C., ov. cit.; Dean

Harris, op. c¢it.; Wm. Perkins Bull, From MacDonell to
McGuigan, The History of the Growth of the Roman Catholie
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Catholics was taken for granted; therefore there was no special
mention ot Catnrlio priests being allowed to solemnize marriages.

The Marriage Aot of 1793 provided that all those who had
been married by a commandar of a post or by some other lay
person ocould, within three years after the passing of the Act,
have their marriage recorded and the birth of their children
registered by golng before any megistrate of the district and
taking an oath that they had publicly merried. The clerk of
the district was to record the attestation in his official
register, which wes to be fnll evidence of the marringe (81).
Until there were five parsons or ministers of the Charch of
England resident in any district of the province, the parties
to an intended marriage could, 1f they were both living more
than 18 miles from a minister of the Church of England, be
married by any justice of the pesce in the distriot (82).

The amendment of 1798 reqnired the person who solemnized
the marriage to glve the parties a certificate of the marriage.
The parties had to present this eertificate to the clerk of
Chureh in Upper Canada, Toronto, The Perkins Bull Foundation
(1939). After 1804 the Rev. Father Alexander MacDonell of
Glengarry even received an annuel allowance of 50 pounds from
the Government, and after 1824 he was, as Bishop of Kingston,
receiving 500 pounds annually. In a report made by John
Strachan in 1815 on the state of religion in Upper Canada, we
find this sentenoe: "It does not ammeer expedient for +the
Government to countenance or assist any denomination of
Christians beyond the established Churoh except the Chureh of
Scotland and that of Rome" (The John Strachan Letter Book;

1812~1834, edited with an introduction and notes by GEoOTEe We
Spragge, Tnrontn, The Ountario Historical Society, 1946, p. 75),.

(8l) S.U.Ce, 1793, ¢« 5, 5. 2,
(82) Ibid-, 8. 3, 5.
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the peace for the official registration {83). The amendment
of 1830 placed the burden of registration on the person who
solemnized the marrisge. Every tuvelve months he had to gend
to the clerk of the district a certified list of all marriages
solemnized by him during that period (84). After 1857 he elso
had to keep & siecisl marrisge reglcter supplied by the clerk
at the expense of the county (85). The Registration Act of
1868 required every person who solemnized marriages to report
each marriage within 90 days to the registrar of the district (86).
The Marriage Act amendment of 1874 was concerned chiefly
with the publication of the banns and the issue of mnarriage
licences. After this date one publicetion of the bamuns con one
Sunday was required in the place in whichk one of the parties
bed his usual place of abode for 15 days before the marriage.
Before the issue of a marriage licence, one of the parties had
to take an affidavit oconcerning the freedom of the parties to
merry, their residence, and the consent of parents or gusrdians

if either party was below the age of 21 years (87).

‘83) SoUoCo, 1798, Co 4, S. O,
(84) SsUsCoy 1830, Coe 36, 8. 6.
(85) Statutes of the Province of Canada, 1857, c¢. 66,

(86) The Statutes of the Province of Ontario (1867-1952),
statutes of 1868, c. 30, s. 12. (Hereinafter these statutes
are cited in the abbreviated form: S,0., with the year,
chapter, and section of any enactment).

(87) .S-:-Q..’ 1874’ Co 6’ Se 2. 5-80
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An amendment of 1888 declared residence in Canada suf-
fiolent for those who wished to solemnize marriages in the
province (88). Tormerly residence in Ontario had been
required (89).

After 1894 the consent of parents or gnardians was required
only for the marriages of those below the age of 18 years, but
the issuer of licences could dispense with this requirement in
certain exceptional cuases. Granting a licence to or marrying
anyone below the age of 14 years was absolutely forbidden (90).

Aftver 1896 the banns had to be published in the plece of
residence of each of the parties at least one week before the
marriage. No warriage could be celebrated after three months
from the last publication or from the date of the issue of the
marriage licence (91). All marriages had to be reported within
30 days to the district registrar (92), but in the following
year a biannual copy of all entries in the marriage register
also had %o be sent in (93).

An amendment of 1897 allowed the marriage of a person
below the age of 14 years if the parties could produce a

(88) §._Q0’ 1888. 00 20. Se 1.

(89) o©f. 3tasutes of the Province of Canada, 1857, c¢.
66. Se 10

(90) Sooo, 1894, Qo 40. 8. l’ 2.
(91) §_=_Q_., 1896’ Coe 39, 8. 4. De
(92) _I-b_-j'-_q-.’ a. 20.

(93) 8.0., 1897 c. 14, s. 69. This report was no longer
required 1in 1 (8.0., 1911, ¢. 32, 8. 26).
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certificate from a legally qualified practitioner showing that
the marriage was necessary to prevent the illegitimacy of
offspring (94).

In 1907 the High Court of Justice was given power to
declare null the marriage of a person who had married below
the age of 18 years without the consent required by the law.
The Court could not declare such a marriage null if it was
consunmated or if the parties lived together as man and wife
after the ceremony (95).

The consent of parents or guardians for the marriages of
those below the age of 18 years was expressly mentioned in
1911 for the firat time as a requirement before the publication
of the banns (96). Previously it had been mentioned only in
relation to the requirements before the issune of a licence.

In 1914 any pergon who was duly qualified to solemnize
marriages but was only temporarily resident in Canada for the
purpose of assisting some clergyman in Ontario was considered
as being resident in Canada, and therefore was authorized to
golemnize marriages in the province (97).

The Marriage Act of 1921 introduced the system of regis-
tration of all persons qualified to solemnize marriages. Any-

one who dared to solemnize a marriage without first having

(94) 8.0., 1897, c. 14, s. 88,
(95) 8.0., 1907, c. 23, 5. 8.
(96) S.0., 1911, c. 32, 8. 19,
(97) S.0., 1914, c. 21, s. 33.
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been registered was subject to a nenalty of $500.00 and 12
nonths imprisonment (98).

The amendment of 1925 demanded that the party who made
the statutory declaration concerning the freedom of the parties
%o marry produce a copy of the bhirth certificate nr other
proof of birth of the other party, but in the following year
this eould be dispensed with if both parties made the usual
statutory declaration (99). The marriage could not be cele-
brated until the third day after the issue of the licence (100).

In 1927 further exceptions were made tn the requirement
of the consent of parents if they were mentally ill, non-
resident and actuelly absent from the province, or if their
whereabouts were unknown (10l). After 1932 the required consent
of parents was no longer coneidered as a condition for a valid
marriage (102),

By an amendment of 1949 the parties have been made re-
sponsible for filling in the particulars required in the regis-
tration form. Within two days after the marriage the officlating
minister has to send the completed form to the Registrar
General (103).

The Marriage Act of 1950 introduced ocivil marriage into

the province. Previously all marriagea had to be celebrated

(98) s8.0., 1921, c. 51, 8. 2, 7.

(99) 8.0., 1925, o. 45, s. 3; 1926, o. 43, 8. O,
(100) S.6., 1925, 6. 45, s. 4; 1926, c. 43, 8. 6.
(101) éa_g_o. 1927, Co 47, 8. 18.

(102) 3.0., 1932, c. 53, s. 17.

(103) S.0., 1949, c. 55, 8. 1.
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in the presence of some clergyman or ninister. This Act also
reintroduced the requirement of residence in Ontario for all
those who wish to solemnize marriages in the province, but
temporary registration i3 provided for thoee who are in Ontario

only tenmporarily (104}.
Conclusion

The efforts to establish the Charch of England in Upper
Canada kept many non-conformist denominations for several
decades from celebrating marriage according to their own rites
and ceremonies. The Catholic Church also had to bear with
considerable bigotry for meny years, but she was not seriously
impeded in the celebration of marriage or in any other sacred
functions. PFreedon of religion for Catholics was guaranteed,
even though perhaps somewhat reluctantly,.

There have been many changes in the marriage legislation
of Ontario during the years. Most of these changes concern
the preliminaries to a marriage and its registration after the
ceremony. The developments of the marriage law of Ontario have
not infrequently been followed in other provinses and especially
in Manitoba. The consent of parents 18 no longer considered
as a condition to 2 wvalid marriage of a person below the age
of 18 years. Until very recently all marriages in Ontario had
to be celebrated in the presence of a clergyman or other

minister of religion.
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Whet i8 now the province of Manitoba originally formed
part of the territory of Canade @s had been included by King
Charles II in the Charter which he granted in 1670 to the
Hudson Bay Company. The area granted by this Charter extended
to what later became known as Rupert's Land and the Northe
Western Territory. Wwhen the Dominion of Canada wes formed in
1867, the Hudson Bay Coxpany's territory was not brought inte
the union. But it was admitted by an order in eouncil of Jupe
23, 1870. Beiore 1670 the territory was governed by the laws
made by ths Hudson Bay Company and by sach portions of the
laws of England of 1670 as were applicable under the cirocum-
stanees. In the coursze o1 time some Imperial legislation took
place, but this did not take away the general legislative
powers of the Hudson Bay Company. In the District of Assini-~
boia, a portion of Rupert's Land, the Company had set up a
Governor and Council with power to made laws for the distriet (105)
When Manitoba was admitted into the union by the Manitoba Act,
the laws of the Governor and Council of Assiniboia wuicn were

not inconsistent with the Act were extended to all of

Manitoba (106).

(105) For a summary of the legal history of the territory
now included in the province of kanitoba confer the decision of
the Privy Council in the case of Walker v. Walker, (1919)

2 W.W.R. 935, (1919) A.C. 947.

(106) Statutes of Canada, 1870, c. 3; 3Statutes of the
Province of lianitoba (1871-1962, Winnipeg, Government Printer,
1871-1952), 106l, ¢. 2, 8, 52, (Hereinafter these statutes

are cited in the abbreviated form: S.M., with the year,
chapter, and section of any enactment) .
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The legislation respecting marriage wes during the early
years oconfined to the bare cruentlals. Ministers of religion
were free to celebrate marriages according to their own rites
and ocustoms. In the later development of its nariiage legie-
lation, Manitoba adopted many enactments from the marriage law
of Ontario, and ococasional reference is made to the statutes
of thet province.

Until the year 18Y3 the registration of marrisges was
left to the care of each person who officiated at the ceremony.
But the Registration Aet of 1873 presoribed & system of dupli-
cate marriage registers. One of these registers was retained
in the church; the other had to be sent at the end of the yesar
to the clerk of the County Court (107).

The Marriage Licence Act of 1877 required the applicant
for a licence to give a bond and to take an oath to guarantee
the freedom of the parties to marry. The consent of parents
or guardians was also reqnired if either of the parties wae
below the age of 21 years (108},

A new system of reglstration was introduced by the Regle-~
tration Act of 188l. Only one register had to be kept, dbut
each marriage had to be reported separately to the division
registrar (109). After 1883 the registers were supplied by

the municipality and remained the property of the church or
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(log) SOM.’ 1881’ c' 8.
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denomination to which the officiating minister belonged at the
time of the first entry (110).

The Statutes of 1883 acknowledred the right of resident
clergymen ard minicsters of every church or religious denomi-
nation to solemnize marriages according to their own rites and
customs between any two persons not legally disqualified. The
banns had to be published only once in the place in which at
least one of the parties had a 15 day residence. The head of
the churech or congregation to which at least one of parties
belonged ecould grant a dispensation of the banns to tske the
place of a marriage licence (1lll).

An amendment of 1900 required the parties to make a
statutory declaration concerning their freedom to marry before
they conld obtain a dispensation of the banns (112).

The Marriage Act of 1906 declared residence in Canada
sufficient for those who wicshed to solemnize marriages in
Manitoba. The banns had to be published in the place of resi-
dence of each of the parties. No marriage could be solemnized
unless the parties presented a certificate of the publication
of the banns or of their dispencation. Consent of parents or
guardians was required for the marriages of those below the
age of 18 years. No one below the age of 16 years was allowed
to marry unless a caertificate from a legally qualified prac-

titioner or an affidavit of the father or mother was produced

(112) Mo’ 1900’ Co 26. 8. le
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to show that the marriage was nacessary to "revent illegitimacy
of offspring (113).

The amendment of 1913 expressly required the consent of
parents before the rublicatinn ¢f the banne if either of the
parties wes below the age of 18 years. DPrevionsly it hed been
mentioned only in relation to the requirements before the issue
of & merriage licence. The statutory declaration of the
parties was now demanded also before the publication of the
banns (114).

The Marriage Act amendment of 1931 introduced the regis-
tration of persons qualified to sclemnize merriages and
pernitted civil marriages under the anthority of a common
nerriage licence (1195).

In 1935 the consent of parents or guardians for the
marriages of minors was made & condition for a valid marriege
unless it was consummated after the ceremony or unless the
parties lived together as man and wife (116).

Since 1946 a serological test for syphilis has been
required of the parties before tley are allowed to marry (117).

(113) sS.M., 1906, c. 41, s. 2, 5, 15, 16.
(114) S.M., 1913, c. 31, s. 1, 2.

(115) sS.M., 1931, 6. 32, 8. 2.

(116) S.M., 1935, c. 28, 8. 1, 3.

(117) S.M., 1946, c. 36.
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Conclusion

Although the rights of the Church in the field of edu-
cation were not respected by the government of Manitoba, the
Church was more fortunate in other respects. Thus there is
little evidence of restrictive measures in regard to the
celebration of marriages beyond those found in most of the
other provinces. The regulations on the preliminaries to a
marriage are very detalled but cause no serious hardship.
Manitoba is the only province to allow the dispensation of
the publication of the banns as required by the civil law.
The proper head of each religlous congregation has this
power, but a fee is demanded on the occasion of a dispen-

sation because it takes the place of the marriage licence.
Article 7. The Territories
l. Northwest Territories

The portion of Rupert's Land and the North-Western
Territory which was not included in the new province of

Vaonitoba in 1870 was styled the North-wWest Territories and was

subject to the "Act for the temporary government of Rupert's
Land, and the North~Western Territory when united with Canada"
passed in 1869, The Lieutenant Governor of banitoba was
appointed to act as Lieutenant Governor of the North-West

Territories (118).

0 e D e S D SN A g S el B S jeed G SUD BB 1S

(118) Statutes of Canada, 1870, c. 3.
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"An Act to amend and consolidste the laus réespecting the
North-west Territories" of 1875 provided a separate Lieutenant
Governor and Council. Provision was made for the election of
@ member or members to the Council when in a district there

were & certain number of inhabitants. When the number of

elected members amounted to 21, the Council was to cease and
the members were to form instead a Legislative Assembly (119).
The Marriage Ordinance of 1878 acknowledged the right of
all duly ordained or appointed resident ministers and clergy-
men to solemnize marriages betwsen any two persons according
to their own rites and customs. All justices of the peace
could solemnize marriage by virtue of their office. The banns
had to be published on at least one Sunday, but if there was
an urgent oase and a licence could not be obtained, the clergy-
man or winister could solernize the marriage without a licence
or the publication of the banns (120). Before receiving a
marriage licence one of the parties had to teke an affidavit
concerning their freedom to marry. Anycne below the age of
£1 yeers and not a widow or widower had tc obtain the consernt

Sy o G M A G G P WD G W e WD G -

(119) Statutes of Canada, 1875, c¢. 49, s. 2, 13.

(120) The first draft of this law forbade priests to
dispense from all three publications of the beanns and then to
solemnize the marriage without obtaining a marriage licence.
Formerly the missionaries of the Northwest had always been
free to dispense with the banns in exceptional circumstances
in the name of their bishops and the Holy See. It was only
on the firm stand of Bishop Taché of Saint-Boniface that the
law was finally amended to allow for the dispensation of the
banns without obtaining a marriage licence for the marriage
if such & licencc could not easily be obtained (Cf. Dom Benoit,
Vie de Mgr Taché, Archevbque de Saint-Boniface (2 vols.,
Montreal, Librairie Beauchemin, 1904), vol. 2, p. 340ff.).
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of parents or guardians. All marriazges had to be celebrated

in the presence of two witnesses besides the officiating minis-
ter. Immediately after the ceremony a duplicate certificate

ol the marriage had to be made, one of which was kept by the
celebrant, and the other was sent to the Reglstrar of Deeds (121).

The Registration Ordinance of the first Legislative
Assembly of 1888 required every person solemnizing marriages
to keep a register, and to report each marrisge to the division
registrar (122).

An ordinance of 1892 required the publication of the banns
at least three times on two consecutive Sundays, but the au-
thority of the celebrant to dispense with the banns was no
longer included (123).

After 1903 any female between the ages of 18 and 21 years
who was living apart from her parenis or guardian and earning
her own living could be excused from obtaining their consent
%0 her marriage (124).

After Alberta and Saskatchewan were erected ac separate
provinces in 1905, the Northwest Territories were confined to

(121) oOrdinances of the North-West Territories passed b
the Lieutenant-Governor in CounolY (1078-1657, Regina Printer
To the Government of the North-West Territories, 1884-1887),
1878, No. 9. (All Ordinances of the Northwest Territories are

hereinafter cited in the abbreviated form: OQO.N.W.T., with the
year, number or chapter, and seotion of each enactment).

(122) oOrdinances of the North-West Territories pazsed b
the Legislavive Assembl (IﬁBS-I§U5, ﬁegfna, Printer to the
Government of the Norin-west Territories, 1888-1905), 1888,
No. 6, 8. 6, 12.

(125) OQeN.WeToe, 1892, No. 25, Be 2o
(l24) O.N.W.T., 1903, lst session, ¢. 11, s. 1,
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the northern seotion of Canada which contained very few in-
habitants. The govermment of this territory was again
intrusted to a Commissioner and his Council. The marriage
legislation remained almost without change from 1905 to 1949.
The only new legislation of any importance was the Registration
Ordinance of 1926. Marriage registers were thereafter supplied
by the Department of Vital Statistics but remained the property
of the government and were subject to periodical inspection.
Bach marriage had to be reported within 30 days to the district
registrar. The executive body of every religious denomination
was obliged to send to the Department at least once a year a
list of all persons in his denomination who were qualified to
golemnize marriages. One whose name was not included in such
& list could not solemnize marriasges unless he forwarded to the
Department a certificate of his ordination or appointment (125).
The Marriasge Ordinance of 1949 consoliiated the marriage
law of the Territories (126). The last previous consolidation
had been that of 1898. It i3 very closely patterned on the
narrisge lsw of 3askatchewan. An explanation of the various
enactments of the Marriage Ordinance of 1949 will be included
in the commentary on the vresent marriage law of Canada, and

therefore will not be explained here.

(125) OONOWOTO’ 1926, Be 5. lb, 22,
(126) O,N.W.T., 1949, o. 10,
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2. 7Yukon Territory

Until 1897 the territory now known as Yukon Territory was
part of the Northwest Territories. But in that year the
Klondike gold rush began and the territory was created a Ju~
dicial district by a proclamation of the Governor General of
Canada (127). By the Yukon Act of 1898 it was made the Yukon
Territory with a government of i1ts own (128).

The marriage law of the Northwest Territories as it
existed in 1898 was adopted in Yukon Territory. The only amend-
ment of any importance was that of 1931 concerning the consent
of parents or guardians for the marrieages of minors. Anyone
below the age of 18 years needed the consent of both father and
mother. Anyone between the ages of 18 and 21 years needed the
consent of either father or mother, but certain exceptions were
made for cases in which such persons were supporting themselves
or in which the parents or guardians unreasonably refused their

consent (129).
Conclusion

As in most of the provinces, the civil government of the
Northwest Territories did not fully acknowledge the right of

the Chureh to regulate the marriages of her subjects. But on

(127) The Eneyvelopedia of Canada (6 vols., Toronto, Uni-
versity Associates of Canada, 37), vol. 6, p. 395,

(128) Statutes of Canada, 1898, c. 6.

(129) Ordinances of the Yukon Territor ssed by the
ggggg_gggggéz,(T505-1928, Dawson, 1903-1948), 1931, 6. 1.
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the whole, the Church was not seriously hindered in this
respect. However, it was largely due to the firm stand of
capable men suoch as Bishop Taché of Saint-Bonifece that the
rights of Catholic priests and missionaries to dispense with
some of the ordinary requirements of the oivil law in ex-
ceptional and urgent circumstances were maintained at leest
during the most difficult years of the development of the
Northwest Territories. The Yukon Territory has hardly changed
1ts marriage law since 1897, but the Northwest Territories
have since 1949 prescribed very detailed regulations much like

those found in the western provinces of Alberta and Saskatchewan.
Article 8. Saskatohewan

The Saskatohewan Act of 1905 established the province of
Saskatchewan and provided for its government. The laws of the
Northwest Territories before the creation of the new province
remained in force untll they were amended or repealed by the
provincial Legislature (130). The first session of the first
legislature was held at Regina from March 29th to May 26th,
1906, with His Honour Amedee Emmanuel Forget as Lieutenant

Governor (131).

(130) gtatutes of Canada, 1905, oc. 42, s. 1l6.

(131) Statutes of the Province of Saskatchewan (1906~
1952, Regina, Government Printer, I555-I93§i, Introduction to
the first session of the first parliament of 1906. (Herein-
after these statutes are cited in the abbreviated form: 3.8.,
with the year, chapter, and section of any enactment).
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The marriage law of Sackatchewan at the time of its
erestion as a separate province was therefore the same as that
of the Northwest Territories before the year 1905. Until the
statutes of Saskatchewan were revised in 19819, amendnents in
the marriage law referred back to the Consolidated Crdinances
of the Northwest Territories of 1898.

The Northwest Territories Marriage Ordinance of 1898 was
anended in 1908 by the provincial Legislature to require the
publication of the banns at least once on each of two Sundays (132).

The Vital 3tatistics Act of 191€ required every person
vwho solemnized a marriage to send & full report of it to the
division registrar (133). There was no longer any obligation
to keep a marriage register in the church. The amendment of
1919-20 required that the form for the report of the marrilage
be signed by the minister, the parties, and two witnesses (134).

A system of registration of persons qualified to solemnize
marriages was introduced in Saskatchewan in 1920. The executive
bodies of all religious denominations hed to send to the Conm-
missioner of the province at least every six months & list of
those persons in their denomination who were gualified to

solemnize marriages (135).

(132) S.S., 1808, c. 22, s« L.
(133) S.S., 1918, o. 13, s. 36.
(134) S.S., 1919-20, c. 11, s. 32.
(135) Ibid., s. 33.
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The Marriage Act of 1924 prescribed the publication of
the banns in the place of residence of each of the parties. No
one was allowed to solemnize a marriage unless he was presented
with a certificate of the publication of the banns. The marriage
had to be celebrated within two months after the second Sunday
of the publication of the bvanns, otherwise they had to be re-
published. The consent of father and mother was required for
the marriage of anyone below the age of 18 years and not a widow
or wildower, and the consent of father or mother for anyone
between the ages of 18 and 21 years. If both parents were dead
the consent had to he :iven by the appointed or acknowledged
gnardian. However, special exsceptions were made for cases in
which there was no one avallable to give the consent or in whiech
consent was unreasonably refused. No person below the age of 15
years was allowed to marry (136).

After the Marriage Act of 1933 the 1liat of persons gqualified
to solemnize marriages haed to be sent annunally to the Registrar
General. The Registrar General could grant temporary regls-
tration to one who was only temporarily resident in the province.
The period for the celebration of the marriage after the
publication of banns was extended to three months. Before the
publication of the banns or the issue of a marriage licence the
parties had to produce a health certificate of the male party.
Both parties had to make a statutory declaration concerning their

freedom to marriage before the issue of a licence (137)., 1In

(136) S.S.’ 1924’ Ce 56’ 8. 4’ ll, 20. 21.
(137) S-§., 1953’ c. 59. 3. 4—8’ 18’ 500
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1936 this statutory deolaration was required also before the
publication of the banns. Persons below the age of 15 years
were allowed to marry only if they could produce a cortificate
from a duly qualified medical practitioner showing that imredl-
ate marriage was necessary to avoll 1llegitimacy of offspring (138)
The Marriage Act amendrent of 1937 required the consent of
both parents for the marriage of anyone below the age of 21
years 1f both parents were living and not legally separated.
The consent was made a ocondition for the validity of the
marriage unless it was consummated or unless the parties lived
together as man and wife after the ceremony (139).
Since 1941 the health certificate has been demanded of

both of the parents before the celebration of the marriage (140).
Conclusion

Apart from the general attempt of the civil law to regulate
the marriages of Catholies even in thoce thinge which concern
the validity of marrisge, the Church in Saskatchewan has nct been
seriously impeded from celebrating merriasges according to her own
laws provided that the requirements of the provincial statutes
ere also complied with. In Saskatchewan, as in the other prairie
provinces, there are detalled regulations in ragardlto affidavits

to prove freedom to marry, publication of banas, consent of

(158) Se3., 1936, c. 89’ 8. 3, 13.
(139) :3-0-3.0’ 1937’ Ca '70’ 8. 3.
(140) §_=_§o’ 1941, c. 868, 8. Be
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parents, etc., but these regulations generally do not cause any
great hindrance to the proper celebration of marriage.

The consent of parents for those below the age of 21 yesrs
is considered a condition for a valid narriage only in the
rather rare caces in which the marriage is not consummated or
in which the parties do not even cohabit and live together as
man and wife. The necessity of annual registration of clergy~
men and other persons qualiried to solemnize narriages seems

questionable.
Article 9. Alberta

The "Act to establish an provide for the government of
the province of Albertam of 1905 provided that all laws of the
Northwest Territories before the oreation of the province were
Yo remain in force until they were changed by the lawful aun~
thority (141). The first sesasion of the first provincial Legis-
lature was held at Edmonton from March 13th to May 9th, 1906 (142).

The marriage law of Alberta at the time of its erection
as a separate province was therefore the same as that of the
Northwest Territories before the year 1905.

The Vital Statistics Aot of 1907 required the executive
bodies of all religious denominations to notify the Department
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(141) statutes of Canada, 1905, ¢. 3, s. 16.

(142) Statutes of the Province of Alberta (1906-1952,
Edmonton, King's pPrinter, 1906 I55§§ introduc tion to the first

f the firat Parliament of 1906. (Hereinafter these
sg:g&%gsoare gited in the abbreviated form: S.A., with the

year, chapter, and section of any enactment).
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of Vital Stetistics of the names of all their clergymen or
ministers who were gqualified to solemnize marriages. Marriage
registers had to be keyt in every church, and each marriage
had to be reported to the nearest registrar (143). The Vital
statistics Act of 1916 prescribed that anyone whose neame had
not been included in the annual notilication of persons quali-

fied to solemnize marriages had to forward to the Department

his certificate of ordination or appointment before he counld
solemnize marriages. The narriage registers were supplied by
the Department but remained the property of the government (l44).
The Statute Law Amendment Act of 1916 required the con~
sent of father and mother for the marriage of anyone below the
age of 18 years, and of father and mother for anyone between the
ages of 18 and 21 years. If both parents were dead the appointed
or the acknowledged guardian had to give his oconsent. No one
below the age of 195 years was allowed to marry (145). But after
1919 such persons were allowed to marry if they could produce a
certificate from a medical practitioner showing that the marriage
was necessary to prevent illegitimacy of offspring. Certain
exceptions were also made for minors who could not obtain the
consent of their parente or who were supporting themselves and
1iving apart from their parents (146).

G s O S St e e P 0 S P S SN DED S g 45V ST o

(143) S.A., 1907, c. 13, s. 11-13, 17.
(144) S.A., 1916, c. 22, s. 13-15.

(145) S.A., 1916,
(148) S.A., 1919, c. 4, 8. 48; 1920, c. 4, 8. 40.

. 5, 8. 200

o
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The Merriage Aot of 1925 required the publication of the
banns at least three times on two or three concecutive Sundeys
in the place in which one of the parties had his or her resi-
dence for 15 days before the first publication. A certificate
of the publication had to be precented to the officiating
rinister of the marriage. If the marriage was not celebrated
within two months after the second CSunday of the publicztion,
the banns had to be republished. If they applied for a licence,
both parties had to meke a statutory declaration concerning
their freedom to marry. The minimum age requirement was raised
from 15 to 16 years (147).

In 1931 the consent of parents or guardians was made &
condition for the validity of a marriage unless the marriage
was consummated or the parties lived together as man and wife
after the ceremony (148).

The Marriage Act amenduaient of 1935 prescribed the publi-
cation of the banns either once on the first and twice on the
second of two consecutive Sundays, or once on each of three
consecutive Sundays in the place of residence of each of the
parties. Before the publication oi the banns, the clergymen
or the parties had to obtain a permit. The application for
this permit had to be accompanied by an affidavit of each of
the parties that he or she was not infected with any venereal

disease or with tuberculosis. This affidavit also had to

‘14") SQA.’ 1925’ 00 39. s. 3’ 5’ 7. 8’ 13’ 15’ 25.
(148) SQAQ' 1951, Coe 16. Se B
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accompany the applicetion for a licence (149).

After 1945 no issuer could issue a marriage licence nor
any clergyman publish the banns unless each of the parties
rroduced a certificate from a duly qualified physicien showing
that a specimen of blood had been taken for the serological
test for eyphilis. Indiens living on Indian Peserves were eXw=

enpted from this requiresent (150).
Conclusion

As in Manitoba and Saskatchewan, the marriage laws of
Alberta contain very detailed regulations on the investigations
and affidavits to prove the freedom of the parties to marry,
the publication of the banns, and the consent of parents, but
nost of these regulations can quite eusily be complisd with
and the Church has never been seriously impeded in the proper
celebration of marriege. As in Nova Scotia, Alberta is the
only other province that requires a permit for the publication
of the banns. The registers supplied by the Department of
vital Statistics remein the property of the government and are
subject to inspection, but pastors are not forbidden to keep

an additional register of their own according to the rrescriptions

of Canon lLawe.

(149) S.A., 1935, c. 51, 8. 3, 4.
(150) S.A.’ 1945, Coe 67, 8. 4.
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In 1849 Vancouver Island passed frorn ar nnorganized
geographical division to the status of & Crown Colony. ¥From
1849 to 1858 it was administered by the Governor with the
edvice and assistance of his Council. But the growth of the
colony soon demanded & colonial legislature, and in 185¢
Governor Douglas received instruetions from the Inperial
Governwent to organize such & legislature. The first Assembly
met at Viotoria on August 12, 1856. In 1858 the mainland of
British Columbis was alsoc made a Crown Colony, and Dougles was
appointed 1ite first governor without ceasing to be governor of
Vancouver Island. The gold rush and the resultant increase in
population soon led to the formation of a colonial legislatvre
in 1863« It met for the first time at New Westminster on
Januery 21, 1864 (151). By an Act of the Imperial Parliament
of 1866, Veneouver Island wes united to British Colunbia to
form but one colony (152).

The earliest legislation of the Vancouver Island and its
dependencies on the subject of marriage was an Act of 1859,

It authorized all minizters and olergymen, ordained or appointed
according to the rites and ceremonies of the shurch or denomi~
nation to whieh they belonged, to solemnize marriages according

to their own 1rites and usages between any two persons not

(151) Henry J. Boam, British Columbia, its History, People,
Commerce, Industries and Reaourcesi London% Sezli %tg.i tg{a,
. 39. Cf. also 0. H. Cogswell, History of British Columbia,
giotoria, the "Colonist" Presses, 1894, pp. 601T.; Adam Shortt
and Arthur G. Doughty, Canada and its Provinces, vol. 21, p. 89.

(152) Imperial Statute, 29 & 30 Victoria, e¢. 67.
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legally hindered from marrying. Two witnesses were alweys
required in addition to the presance of the officieting minig-
ter. Marriage oould be celebroted either unde~ “hs antherity
of a licence from the governor or the publication of the banns
on three consecutive Sundays in a place of worshi; helonging
to the religious denomination of the minister who wes to
officiate at the marriage ceremony. Every person who solemnized
@ marriags had to record it in the marrisze rezister sarplied by
the clerk of the county. These registers remained church
proparty. Once a ysar a eartified copy of the entries in the
register had to be sent to the registrar of the district or
county (153).

The Marriage Ordinance of 1885 of the separate Colony of
British Columbia was practically the same as the above with
a few additions. Civil marriage before a registrar appointed
by the governor was permitted for anyone not desiring a church
wedding (154). Marriage had to be celebrated within three
months after the date of the issues of the marriage licence or

the eompletion of the publication of the banns. The consent of

(153) A Collection of the Public General Statutes of the
Colony of Vancouver Island, passed in the years 1859-1866,
Victoria, British Colonist Office, 1866, Statutes of 1859, No.
3, s. 1, 2, 5, 13, 14.

(154) Ordinances passed by the Legislative Council of
British Columbia, 18568=1870 (2 Vvols., New westminster and
Victoria, Government pPrinting 0ffice), Ordinances of 1865, No.
21, 8. 1. Un%til 1913 it was absolutely forbidden to have a
religions ceremony performed after a civil marriage (Cf.
Oordinance of 1865, No. 21, s. 6; Statutes of the Province of
British Columbia, 1913, c. 42, s. 5. Hereinarter these statutes
are cite n the abbreviated form: S.B.C., with the year,
chapter, and section of any enactment).
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parents or guerdians was required for the mtrriage of anyone
below the age cf 21 ysars and not & widow or widowsr. The
regulaticns on consent cf parents were patlticrned very closely
upon those of England. All marriaegee had to be recorded in a
pmarrizge regieter but it was not surplied by the county. Twice
& year a certified list of the entriee in the register had to
be sent to the Re.istrar Ceneral (155).

When Vancouver Island and British Columbie were united in
1866, the laws in force in the separate colonies before the
union were to reucin in force until they were repealed or
amended by legislation of the new Colony of british Columbila (158) .
Aoccordingly, an Ordinance was passed in 1867 to regulate the
solemnization of marriages in the new colony. All previous
marriage législation was repealed, but the Marriage Ordinance
of 1865 of the former Cclony of Eritish Columbia was re-enacted
with very few changes (157).

The Marriage Ordinance Amendment Act of 1872 required the
applicant for a marriage licence to make a statutory declaration
that he or she knew of no impediment hindering the marriage (158).
The Registration Act of the same year prescribed that every
marriage be reported to the regictrar of the district within

S W W Y R e - B - - . -

(155) ordinances of British Columbia, 1865, No. 21, s.
2’ g’ 19-21.

(156) Imperisl Statute, 29 & 3C Victoria, o. 67.

(157) oOrdinances of Eritish Columbia, 1867, n. 33.

(158) S.B.C., 1872, No. 20, 8¢ 2o
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90 days after the cerewony (159). This -ystem was aboliched in
1897 and instead every person who was sathorized t~ solemnire
marriages had to send to the registrar of tle district on the
15th days of March, June, September, and December of each yeoax

a record of all marriages celebrated by him 3uring the preceding
three months (160). But this method of registration wa: re=-
pealed 1n 1911 and a full account of eech marriage had to be

sent to the district registrar within 48 hours after the cers-
xony (161).

The Marriage Act amendment of 1913 prescribed that no

ninister or clergymen couléd solennize marriagecs i7 he had not

been a resident of the province for at least one month before
the marriage, unless he was in charge of a church or was
stationed by his denomination in any particular place in the
province. lMarriage registers were supplied free of charge by
the registrar to all persons authorized to solemnize marriages,
but they remained the property of his office and were subject
to his inspection (162).

An amendment of 1919 required the consent of both parents
for the marriage of anyone below the age of 21 years. If both
parents were dead the lawfully appointed guardian had to giwve

his consent. It was expressly declared that the consent was

(159) 3.B.Ce, 1872, No. 26, 5. 9.
(160) R.S.B.C., 1897, 6. 33, S. 15.
(161) ‘§_._B_=g., 1911, c. 8, 8. 104
(162) S.B.C., 1913, c. 42, s. 1, 6.
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not necessary for the valldity of the marriasge. No one helow
the age of 16 years was allowed to marry unless he could produce
an order from a Jjudge of the Suprere Court or of a County Court
authorizing the marriage (163).

The Marriage Act of 1930 introduced the system of regis-
tration of persons wishing to solemnize merriages. The chief
requirements wers that a person be a resident of the province,
in eharge of or connected with some congregation or other unit
of his religious body, or retired and in good standing in his
religious body. The publication of the banns was required on
only two consecutive Sundays in the place in which at least one
of the parties had his or her plase of residence for the period
of eight days immediately preceding the marriage (164).

Since 1938 no person below the age of 21 years has been
allowed to merry unless he has been able to produce a birth
certifieate or other satisfactory proof of his age. A sero-
logieel test for syphilis has also been required before any
issuer may grant & licence, before any Commissioner may solem-

nize a marriage, or before any minister or clergyman may

pablish the banns (1685).

(165) SOBOGQ’ 1958, Ce 33, Se 16, 190.
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Conclusion

The Marriage Ordinsnce of 18685 of the colony of British
Columbia stated that "in all matters relating to the mode of
celebrating marriage, or the validitiy thereot, arnd the quali-
fications of parties about to marry, and the consent of guard-
ians or parents, or any person whose consent is necessary to
the validity of such marriage, the law of ingland shall pre-
vail, subject always to the provisions of this Ordinance”" (166).

The Marriage Aet of the Revised Statutes of 1948 con-
tains an slmost identiocal clause (167). The law of England
as it existed on Kovember 19, 1858, is made a supplementary
source of law for the solemnization of marrisge in British
Columbia. The present law of this province is so cecomplete
and detailed thet it is hard to see how the above clause
can have much practical value. Section 28 of the Marriage
Act expressly states that the regulations regarding the con-
sent of parents or guardians required for the marriages of
minors shall not touch the validity of the marriage. Wwhat

then is the value of the reference to the law of England as

(166) OQBOCO' 1865. NO. 21’ S. 180

(167) "In &ll matters relating to the mode of solem-
nizing marriages, or the validity thereof, and the gualifi-
cations of parties about to marry, and the conseni. of guard-
ians or parents, or any person whose consent is necessary to
the validity of sueh marriage, the law of kngland as the
game existed on the nineteenth day of November, 1858, shall
prevail, subjeet always to the provisions of tuis act and of
any Act of the Dominion in farce in the Province" (R,S.B.C.,
1948, e. 201, 8. 35).
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the same existed on November 19, 1858, in those matters
relating to "the consent of guardians or parents, or any
persons whose consent is necessary to the valldity of such
marriagen? |

By reason of the Lknglish Marriage Acet of 1836, which was
8till in force on November 19, 1858, marriages were considered
invalid only if both of the parties knew that there was some
irregularity in the celebration of their marriage (168).

Can we then, on the force of section 350 of the prement Marriage
Act, say that the same rule is applicable in British Columbia
today? The insertion of a clause of this sort seems to be of
doubtful practicality (169).

VWe find no trace of proscriptive legislation against any
religious denomination in the marriasge laws of British Columbia.
From the beginning sall religious groups were free to solem-
nize marriages according to their own rites and customs. Al-
though the murriage law ¢f the trovinee was closely patterned
upon that of England, we 40 nct find the rssirictive elements
nor the harsh penalties which were a part of the marriage law
of Ikngland for =0 meny yeers, HewevVer, 116 ¥arrliage Act con-
tainsg very detsziled regulatione similer In many respeets to
thoee found in ths rrairile provinces.

- e an A wn GD ap o> v e Wy - o oo

(168) ©Cf. Imperiel Ststute, & & 7 villism IV, o. 85,

(169) GHepeated attempts to obtain from the provinecial
department charged with the administration of the Marriage Act
ap o¥ficial iunterpretaticn or explanation of the force of this
cleause were unsuccessful.
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Chapter 5
PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGES

Both the civil and the ecclesiastical law maintain that
the essence of the marriage contract is the mutual exchange
of consent by the two parties being married. Between baptized
persons, the contract ig at the same time ~ =acrament. But
even then the contract is made by the parties; the sacrament
is administered by the parties themeelves. The priest or the
minister or other official ie merely the official witness of
the marriage. However, this does not mean that the Church,
and also the State in certain limited cases, cannot demand the
presence of this official witnez=s for a valid marriage. The
rcoeon for having marriages performed before an officilal
witness is to assure the proper performance of the ceremony
and to provide for the proper registration of the marrlage as
proof of its celebration.

Even apart from the sacrament, there is something
religious and sacred about the marriage contract. It is for
this reason that in all countries and at sll times the marriage
contract was generally accompanied by various religlious cere-
monies. The provinces of Canada acknowledge this religious
character of marriage at least to a certain extent in as far
as they all provide for the celebration of marriage accompanied
by certain religious ceremonies. In several provinces a
marriage cannot be validly celebrated except before a priest

or some other minister of religion. But in other provinces
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parties are free to go before a civil official if they desire.
But in no province is c¢ivil marriage demanded as it is in
certain European countries. And if tne partiee desire, they
may have both a civil and a religiou= ceremony.

All the provinces prescribe thiat marriages be celebrated
before some person acknowledged by the law as autnorized to
solemnize marriages, even if there is no religious ceremony
whatsoever. Therefore this chapter will deal with tuose
persons who may lawfully solemnize marriages in tne various
provinces. In the cuapters on the preliminaries before the
marriage, there will be frequent references to persons au-
thorized to solemnize or celebrate marriages. In order to
avoid confusion, the writer decided to place the consideration
of persons authorized to solemnize marriages before the chapters
on the preliminaries rather than to include it in the chapter

on the celebration or the marriage itself.

Article 1. Qualifications required of those who wish to solem-

nize marriages

1. Ordination or appointment by a religious body

a) Religious body

There is no church established by law 1n Canada or in any
of the provinces. In Canada there 18 no connection between the

Chureh and the State as there is in England. In this country,
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all religious denominations are legally equal (1). But certein
basic requirerents must be met before a religious body is
entitled to have its ministvers solemnize marriages. Thus
several of the provinces require that the religious body be
sufficiently well established both as to continuity of ex~
istence and as to recognized rites and usages respecting the
solemnization of marriage (2). i‘herefore, one cannot start

a new religious sect and expect to be allowed to solemnize
marriages at once. In a case concerning the right of the

Victoria City Temple to have its minister registered to solem-

nize marriages, it was declared that the Victoria City Temple
was sufficiently well established both as to continuity of
exiswence and as to reccgnized rites and usages with respect
to the solemnization of marriage to warrant the registration
of its minister as authorized to solemnize marriages (3). In
1908 a minister of an independent church in Ontario was

accused and convicted of unlawfully solemnizing marriage. On

(1) D. A. 0'Sullivan, Government in Canada, the Principles
and Institution of our Federal and Provincial Constitutions,
2nd ed., Toronto, carswell and Company, 1887, p. 243; Edmund
F. Moore, Regorts of Cases heard and determined by the Judicial
Committee an he Lords o eT Majesty's most Honourable Privy
Council (New Series, 9 vols., lLondon, V. & R. Stevens, Sons,
and Haynes, 1862-1873), vol. 1, p. 411, at p. 461. Cf. also

Arthur Caron, 0.).I., Légiclation matrimoniale civile et cano-
nlgue au Canada, in Revue de 1'Université dlottawa, vol. 2
2)y Do *

(2) cft. SoNoSo' 1946’ Co. 4. Soe 6(0); S04, 1950' Co 42,

s. 21(3); 8.S., 1951, c. 72, 8. 4(2); R.S.B.C., 1948, c¢. 201,
8. 4(d);_ OOEOW.T., 1949, Coe 10, Se 5(2)0

(3) Victoria City Temple V. Thompson, (1934) 3 W.W.R.
761. ct. aIBO Re V. Diekout, (1895 24 0.R. 250.
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appeal, it was held that the convietion should be affirmed.

The acoused's chureh was a mere isolated congregation and
possessed no rites or ceremonies whereby a minister could be
ordained or appointed, and was not connected with any religious

bOdy ‘4).

b) Ordination or appointment

Not every person who claims to be a minister of some suf-
ficiently well established religious body is necessarily
qualified to solemnize marriages. All the provinces demand
that a minister or clergyman be ordained or appointed according
to the rites and the usages of the religious body to which he
belongs or that he be at least deemed by the religious body to
have been duly ordained or appointed by reason of some prior
ordination or appointment.

Some of the provinces state that the person must be duly
recognized by the religious body to which he belongs as au-
thorized to solemnize marriages according to its rites and
usages (5). Accordingly, one who had previously been ordained
or appointed but is rejected by his religious body would not
be qualified to solemnize marriages.

Some of the provinces are very general in their terminology

and include under the terms ¢lergyman or minister any person who

is duly ordained or appointed by his religious body with au-

(4) R. v. Brown, (1908) 17 0.L.R. 197.

(5) ctf. SNeS., 1946, Coe 4, Se 6(b); Se -y 1950, Co 42,
Se. 21(3); BoSoBoco, 1948, Coe 201' Se 4(0).
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thority to solemnize marrieges (6). Other provinces po piove
into detail and make special nention of certain rellgious
bodies. Thus, in most of the provinces there 1s special mention
of commisgioners and commissioned officers other than pro-
bationary lieutenants of the Salvation Army. New Brunswick,
Saskatchewan, and Manitoba make epeciul mention of a duly
ordained or appointed Jewish Habbi (7). Manitoba specially
includes any minister, evangelist or missionary employed by any
congregation or missionary society uf the religious people

commonly called tue Disciples of Christ, or uany elder of suclh a

congregation who from time to time is8 chosen by the congre-
gation for the solemnization of marriages (8).

Nova Scotia, New Brunswick, and Prince Edward Island do
not permit marriage to be contracted before a civil magistrate
or other person who is not a minister of religion. Newfoundland
does not allow optional civil marriage but permits marriage in
some exceptional circumstances to be celebrated before a civil
magistrate. But when a priest or other minister of religion 1s

available, & c¢ivil marriage is not permitted (9).

(8) Reg., in British Columbia the term minister or
clergyman includes any pricst, rabbi, eldsr, evangelist,
missionary, or commissioned officer duly ordained or appointed
by the religious body to which he belongs (R.S.B.C., 1948,

c. 201, 8. 2).

(7) 3.H.B., 1951, c. 181, s. 2(d); S.8., 1951, ¢. 72,
s. 9(e); R.S.M., 1940, ¢. 126, 8. 3.

(8) R.S.M., 1940, c. 126, s. 2(b).
(9) CoS.NoF., 1916’ Ce 121, 8¢ 7o
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In nosty of the provinces which permit civil m-ariage as a
natter of choice, the marriage must be celebrated before a
warriage commissioner appointed for th.t purpose by the
Lien.tenant Governor in Council or the Cow.issioner of the
Territories (10). In Manitoba oivil marriages may be cele-
brated before any judge of the County Court in his district (1ll),

and in Ontario before any judge or magistrate (12).

2. Residence and occupation

All the provinces except Alberta and Manitoba require that
persons who wish to solemnize marriages must be residents of
the province in which the ceremony is performed. But special
permission can usually be obtained for those who are only tempo-
rarily resident in the province. Alberta requires only residence
in Canada (13). Manitoba used to require residence in Canada,
but since 1952 there has been no special requirement (14).
Several provinces require that a person who wishes to be au=
thorized to solemnize marriages rmust be in charge of, or at
least connected with, some congregation in the province (15).

(10) cf. S.S., 1951, o. 72, s. 9(d); R.S.A., 1942, c. 303,
s. 3(e¢); R.S.B.C., 1948, ¢. 201, s. 30; O.N.W.T., 1949, c. 10,
S. 26} (C.0.Y.Te, 1914, c. 60, s. 2. 1In the Northwest Terri-

tories, every justice of the neace who has the powers of two
justices of the peace is ex officio a marriage comnissinner.

(11) R.S.M., 1940, c. 126, 8. 6.
(12) S.0., 1950, c. 42, 8. 25.
(13) R.S.A., 1942, o. 303, s. 3.
(14) S.M., 1952, c. 39, s. 1.

(15) ©f. S.N.B., 1951, c. 181, s. 2(¢); R.S.B.C., 1948,
Coe 201, Se 4(b)-



PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGES 111

Saskatohewan mentions this requirement only for Jewish
Rabbis (16). Trince Kdward Island prescribes that a person who
wishes to solemnize marriages have actual spiritual charge of
a parlsh or congregation within the provinee or actually and
bona fide discharge the duties of his office as clergyman within
the province (17). Ontario demands that he be resident in the
province or have his parish or pastoral charge in whole or in
part in the province (18). Newfoundland requires that ministers
have a church or chapel or that persons are euployed as teachers
or preachers of religion (19).

kost of the provinces which require that a person wishing
to solemnize harriages be either in charge of or connected with
a parish or congregation of his religious body, also allow a
person who has retired from the active ministry to solemnize

marriages if he remains in good standing with his religious

body (20).

3. Age

Manitoba is the only province that requires a minimum age

for those who wish to be authorized to solemnize marriages.

(16) 3.S., 1951, c. 72, 8. 9{e).

(17) R.S.P.E.I., 1951, c. 91, 8. L.
(18) 8.0., 1950, c. 42, s. 21(3) (a).
(19) C.S.N.F., 1916, ¢. 121, 8. 1.

(20) cf. S.N.B., 1851, c. 181, s. 2(c); R.3.B.C., 1948,
Ce 201. Se 4(b)o
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Since 1949 that province has prescribed that such persons be of

the full age of 21 years (21).

4. Sex

It is interesting to note that Nova Scotia and Prince
Edward Island restrict to men the authorization to solemnize
marriages (22). British Columbia expressly includes both men
and women (23). The other provinces neither expressly allow
nor forbid women ministers of religion to solemnize marriages.
Manitoba restricted it to men until 1944 (24). 'The writer
inquired of the department in charge of the administration of
the Marriage Act in several of the provinces and received the
reply that women ministers of religion would not be excluded
from the right to solemnize marriages if they complied with
the requirements demanded of male ministers of religion. The
fact that the Marriage Aet uses only the masculine gender when
referring to persons authorized to solemnize marriages does

not necessarily exclude women.

Article 2. Registration of persons qualified to solemnize

marriages

Even though a person may be qualified in every way for the

(21) SeMa, 1949, Ce 36, 8. lo

(22) SONOSO. 1946. Go 4’ 8. 5, 6; ROSOPDEOI.’ 1951’ c.
91’ 8. 1(1).

‘23) ROSQBCC" 1948, c. 201’ 5. 2.
(24) SCM., 1944’ c. 22’ s. 2.
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solemnization of marrieges, it is still necessary for him to be
registered before he may function at any marriage gceremony.

All the provinces except Newfoundland and Yukon Territory
require such registration. Newfoundland requires teachers or
preachers of religion to be registered or licenced by the
Lientenant Governor, but no licence or registration is necessary
for clergymen and ministers (25). In all the other provinces
all clergymen and ministers of religion must be registered with
the Registirar General or other official in charge of such regis-
tration. Persons authorized to perform civil marriages do not
have to register; thelr appointment serves as their authori-
zation. However, Alberta forbids any marriage commissioner to
solemnize marriages unless he 1s a holder of a certificate of

registration for that year from the Registrar General (26).

1. Application for registration

Application for registration in most of the provinces must
be made by the governing body of a religious denomination.
Nova Scotia, New Brunswick, and Manitoba pernit the application
to be made either by the qualified person himself or by the
governing body of his religious denomination (27). Ontario and

Prince Edward Island do not determine by whom the application

(25) Cf. G.S.N.F., 1916, 6. 121, s. 1.
(26) R.S.A., 1942, c. 303, s. 3(4).

(27) 8.M.S., 1946, c. 4, 8. 5(2); S.N.B., 1951, ¢. 181,
8. 3(1); R.SOMO’ 1940, Ce 126’ Be 5(1)0
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must be made (28). ~Sackatechewan, Alberta, and Northwest
Territories require a renewal of registration and therefore a
new application at least once a year (29). Anyone in Alberta
and the Northwest Territories whose name has not been included
in the list of applications must, before he may solemnize
marriages, forward to the Department his certificate of ordi-
netion or appointment, which, when duly examined and registered,
1s returned to him personally or by registered mail (30).

Most of the provinces issue certificates of registration
Yo all those who are registered to solemnize marriages.
Saskatchewan, Alherta, and the MNorthwest Territories require a
new certificate each year. In the other provinces, a person
who has once been registered remains authorized to solemnize
marriages until his registration is cancelled.

To keep the Registrar General or other official informed
of persons qualified to solemnize marriages, most provinces
demand that the proper ecclesiastical authority of each re-
ligious body notify him of every clergyman who has died or in any
other way ceased to possess the qualifications entitling him
to be registered. The Registrar General, Director, or other
official in cherge of the registration in the various provinces,
has the right to cancel the registration of any person if he is

convinced thet the person no longer possesses the required

(28) S.0., 1950, ¢. 42, s. 21(2); R.S.P.E.I., 1951, c.
g1, s. 1(2).

‘29) Bedey lgbl, Ce 72, Se 63 ROS.AO’ 1942, Ce 505, Se
3(2); O.N.WeTe., 1949, ¢. 10, s. 4.

(30) R.S.A., 1942, e¢. 303, 8. 3(3); O.N.W.T., 1926, s. 15,
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qualifications.

Vost of the provinces make provision for temporary regis-
tration of those who are otherwise qualified to solemnize
marriages but who are only temporarily resident in the province.
Such persons may be reglistered for a definitely determined

period (31).

2. Necessity of registration for the validity of a marriage

Nova Scotia 1s the only province which expressly declares
that a marriage will not be valid unless it is solemnized by a
person registered as authorized to solemnize marriages in the
province. However, even though registration of the minister
or clergyman is necessary for the validity of the marriage, the
marriage will not be invalid merely because the officiating
minister or clergyman did not at the time of his registration
possess all the qualifications entitling him to be registered (32).
It is the approbation of the civil authorities that is most
importunt in the eyes of the law.

All the other provinces which require registration forbid
marriages to be solemnized by anyone who is not registered.
But Saskatchewan, Manitoba, and the Northwest Territories
expressly state that a marriage will not be invalid merely

becaucc the person performing the ceremony was not registered (33).

(31) Cf. S.N.3., 1946, c. 4, s. 6(d);
181, 8. 4; 8:0., 1950, c. 42, s. 21 (3) (d);
72’ 8. 9; R.S5.8B.C., 1948, c. 201, S. 4(d);
c. 10, s. 3{(4).

(32) S.N.S., 1946, c¢. 4, s. 4(1), 10(3).

(33) Se3., 1951, Co 72, 8. 8; RoSoMo, 1940, Ce 126' Se
5(4); OoNaV‘JoTo’ 1949’ Co. lO, s. 18.

S.3., 1951, c.

S.N.B., 1951, c.
QsN.VW.T., 1949,
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The province of Ontario declares that all marriages solem-
nized in good faith and intended to be in compliance with the
Marriage Act shall be deemed valid notwithstanding the fact
that the person who solemnized the marriage was not authorized
to solemnize marriages, provided that the parties lived
together and cohabited as man and wife after the ceremony (34).

New Brunswick, Alberta, and British Columbia authorize
the Director, Lieutenant Governor in Council, or judge of the
Supreme Court respectively to declare valid a marriage which
was in good faith solemnized by a person not duly authorized
to solemnize marriages (35).

Furthermore, what has previously been said about the
necessity of fulfilling statutory requirements for the va=-

lidity of a marriage, must also be kept in mind (36).

3. Protection of clergymen and ministers

The provinces of Ontario, Manitoba, Saskatchewan, Alberta
and the Northwest Territories have in their marriage legis~
lation a special clause to the effect that no person who solem-
nizes a marriage shall be subject to any action or liability
by reason of there having been any legal impediment to the

marriage unless, at the time he performed the ceremony, he

(34) 5000, 1950’ Ce 42, 8. 44,

(35) SONOBD’ 1951, 00181’ s. 27; RCSOAO’ 1942’ 0. 305,
8. 26} R.S.B.C., 1948, c. 201, s« 37.

(36) Cf. chapter 1, p. Bff.
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was aware of the impediment (37).

Article 3. Summary of canonical legislation and comparison
with eivil legislation

The present law of the Catholic Chureh prescribes that
ngrriages be celebrated in the presence of the parish priest
or the local Ordinary, or some priest delegated by either of
them, and at least two witnesses (38). This manner of cele-
brating marriage is called the canonical or juridical form of
marriage. The law also provides for exceptional cases in which
the Juridical form need not be observed in its entirety (39).
These exceptional cases will be considered in a leter chapter.
Here we are concerned with the persons who may officiate at a
marriage ceremony according to the canonical form.,

It may be helpful to point out who are obliged to observe
this canonical form. All those are obliged who have been
baptized in the Catholie Church or who have been converted to
the Catholic Church, even though they should later fall away
from the Church by heresy, sehism, or open apostasy. The
above persons must observe the canonical form even if they
marry baptized or non-baptized non-Catholies (40).

(57) 3400 1950 Ce 42 Se 42, R. SnMo, 1940, Coe 126’ Se
343 3.5., T901, c. 78, 8. 12; R.S.A., 1942, c. 303, s. 28;
OQNthoio, 1949, c. 10, 8. 17; COOOYOT.' 1914, C. 60, 8. S,

(38) C.J.C., can. 1094.

(39) Ibid., can. 1098.

(40) Ibid., cane. 1099, g1l.
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Until January 1, 1949, an exception was made for those who
were born of non-Catholic [.:.conts, but who were baptized in the
Catholiec Church, and who from their infancy were brought up
in heresy, schism, paganism, or without any religion. But by a
decree of August 16, 1948, this section of canon 1099, §2 was
declared no longer to be applicable after December 31, 1948 (4l1).
Therefore, since January 1, 1949, all persons who have heen
baptized in the Cetholic Church are without exception bound to
observe the Juridical form unless the special provizions of
canon 1098 are applicsble,

The marrisges of all Catholics and of all those who have
ever been Catholics must therefore be celebrated in ‘i presence
of at least two witnesses and one of the following officisl
witnesses of the Charch (42):

8) The local Ordinary within the limits of his territory.

b) The parish priest within the limits of his territory (43).

¢) Any other priest who is properly delegated by either
the local Ordinary or the pastor for the celebration of marriage
within their respective territory. Any priest may be delegated

for a determined marriage. But only a priest who is a parish

(41) Pius XII, Motu Proprio Decretum Ne temere, March 1,
1948: A.A.S., vol. 40 (1948), p. 305,

(42) Pope Benedict XIV called the priest assisting et the
marriage the testis auctorizabllis--"parochus interest matri-
monium temquem testis uuctorizebilis pro IZcclesia™ (De Synodo
Diocesana, lib. XIII, c. 23, n. 6).

(43) C.J.C., can. 1094, 1095.
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eurate or assistant can receive general delegation to celebrate
marriages (44).

The civil laws of the provinces do not acknowledge the
Church's law that the marriages of all Catholics in order to be
valid nust be colebrated in the presence of a Catholic priest
who is either a local Ordinary or a parish priest in his re-
spective territory or a priest delegated by either of them. It
i3 true that the civil law acknowledges the marriages of
Catholies according to the Jjuridical form as valid marriages,
but it also considers as valid the marriages of Catholics in
the presence of a protestant minister, & civil magistrate, or
any other person who may be authorized by the law to celedbrate
marriages. As will have been noticed in the historical section,
ministers of certain religions denominations were formerly
allowed to celebrate marriage only 1f both parties to the
intended marriage helonged to the religioncs denomination of the
minister. But at the present day, all persons who are anthorized
by law to solennize marriage may celebrate the marriage of any
two persons regardless of their religious affiliation.

It 1s this aspect of the marriage laws of the provinces
that canses the greatest conflict with the Canon Law. On the one
hand, marriages which are absolutely valid before God and the
Chureh may, for some lact of ocompliance with the statutory

requirements regarding persons aatiiorized to celebrate marriage,

(44) Ibid., can. 1096, S1.
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be considered invalid or at least illicit by the State; and on
the other hand, marriages which are invalid before God and the
Church may be considered as valid and legal marriages by the
c¢ivil law. The Church can usually avoid the first conflict by
geeing that the requirements of the civil law as to registration
and the qualifications for registration such as residence and
ocoupation are carefully observed. Although sueh laws may at
times be troublesowe, they can usually be observed without evi-
dent hardship.

The greatest difficulty for the Church lies in the fact
that the c¢ivil law will not consider as invalid those marriages
which are celebrated contrary to the laws of the Churech. The
nature of the marriages of baptized persons and the nature of
the supernatural soclety of the Church demand that the power
which regulates the valid celebration of these marriages should
belong exclusively to the Churoch (45). And this power of the
Church is entirely independent of the good will of the State.
By the will of God this power belongs only to the Church, and
the State can legislate only in regard to the merely civil
effects which are to follow upon the marriages of baptized
persons (46). The marriage of two non-Catholics, one of whom
at least is baptized, is valid without the observance of the

canonical form solely because the Churech does not oblige them

(45) Alaphridus Ottaviani, Institutiones Juris Publici
Eoclesiastici (2 vols., Rome, Typis Polyglottis vaticanis,
1947), vol. 2, n. 340, p. 209.

‘46) GOJ.CO’ can. 1016.
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to the observance of that form. But if not celebrated according
¢o the Juridical form, the marriages of Cathollcs are invalid
even though the civil law will not consider them as such.

The eivil law would do well to acknowledge this right of
the Catholic Church. The Chureh is much more careful than the
civil law itself in seeing that only those persons marry who
are not rightfully inpeded from doing so. Therefore the State
has no reason to fear that marriages will be improperly

perforned if celebrated according to the laws of the Church.



Chapter 6
PRELIMINARIES BEFORE ISSUE OF LICENCES OR PUBLICATION OF BANNS

An intended marriasge may be unlawful either because of
some impediment of the divine or natural law such as sertain
degrees of consanguinity or existing bond of marriage, or be~
cause of same impediment established by the ecclesiastical law
or by the civil law of a country. To prevent parties fron
uarrying when they are thus lawfully impeded, both the ecclesi~
astical and the e¢ivil law require certain preliminaries to
insure the freedom of the parties to marry. These preliminaries
consist chiefly of the publication of the banns or the granting
of a marriage licence. But before the banns may be published
or a licence may be issued, certain investigations must be made
and evidence must be prodused to establish the freedom of the
parties to marry. The very purpose of the publication of the
banns is to publicize the intended marriage so that any
existing impediments may be discovered. The issue of a marriage
licence does not fulfill this purpose nearly so well, and 1%
is probably for this reason that in some of the provinces a
more detailed investigation is demanded before the 1ssue of a

licence than before the publication of the banns.

Article 1. Investigations to ascertain freedom of parties to

marry

Evidence of the freedom of the parties to marry is usually

of two kinds, namely, sworn declarations made by the parties



PRELIMINARIES BEFORE LICENCE OR BANNS 123

themselves, and documentary evidence such a birth certificate
or a certificate of the death of a former spouse. In most of
the provinces such evidence i1s required before the banns may

be published or a marriage licence may be issued.

l. Declarations made by the parties

a) General affidavit

All provinces except Newfoundland require that the parties
to an intended marriage make an affidavit or statutory decla-
ration before they may receive a merriage licence. This
affidavit varies slightly in the various provinces but most of
them require a statement concerning such particulars as the
names of the parties, thelr age, occupation, condition in life,
religious denomination, residence, piace of birth, and intended
place of marriage. In this affidavit the parties usually also
have to state that to the best of their knowledge they are not
hindered from marrying by reason of affinity, consanguinity,
prior marriage or any other lawful impediment. And 1f there 1is
a requirement as to residence in the province, that also 1is
usually mentioned in the declaration. The affidavit must state
all facts which may be necessary lo aelp the issuer to judge
whether or not the required consent of parents or guardians has
been duly given, or whether or not such consent 1s necessary.

New Brunswick, Manitoba, Saskatchewan, Alberta, and the

Northwest Territories require that each of the parties to the
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intended marriage make the affidavit soparately and personmmlly (1).
Nova 3scotia and Prince hdward lsland presoribe that the affi-
davit be nade by the party who appliens for the lioence (8). In
British Columbia and the Yukon Territory it is sufficient 1f
either of the parties makes it (3}, Ontario roquires either
taat both parties to the intended marriage nake the affidavit,
or that only one of the parties make it and in addition deposit
with the issuer a birth ocertificate of the other party or an
affidavit by the other party or by some member of his fasily
having personal knowledge of the facts, stating the age, date,
and place of birth of such other party (4).

In all the provinces the affidavit may be made before the
issuer of marringe licences. In Ontario end Manitoba it must
be made before the issuer (3). In MNova Jcotia and Prince kdward
Island it may be made either before the issuer or before a
notary pudblic, Jjustice of the peace, or a commissioner for
taking arfidavits (6). If not made before the issuer, the

(1) 3. 1951, 6. 181, 8. 14(1); oMep 1940, c. 126
s 18&2; v, 1951, 0. 72, 5. 30(1)3 g.ﬁ'&«. o 194z, 0. 303, &
H

(2)

8¢ 14 op 1949, o. 10, s. 36.
SeNelley 1046, 0« 4, 8¢ 13} ReBePelleley 19561, c. 91,
s. 8.
‘3, o9 1948, oo EOL. B 13‘1)3 Qoﬂo!gzo. 191‘.

0s 60, 8¢ Ve
“) m.. 1950, o. 42, a. 13.

(8) of. o9 1960, 0. 42, 8. 13 and Form 4 in the
gchedule} op 1940, c. 126, s. 1.

(o) 30n:§0. 1946, 0. 4, 8. 15; f‘oaoggggxo. 19561, 0. 9,
8¢ 6.
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affidavit has to be presented to him when application is made
for the licence. New Brunswick, Saskatchewan, Alberta, British
Columbia, Northwest Territories and the Yukon Territory require
that the affidavit be ordinarily made before the issuer of the
ligence, but make exceptions for circumstences which make it
inconvenient for either of the parties to attend personally
before the issuer. In such cases Saskatchewan and the Northwest
Territories authorize the issuer to allow the affidavit to be
made before a justice of the peace, notary public or a com~
missioner for oaths (7). 1In Alberta it mey be made before a
notary public (8); in New Brunswick and British Columbia before
any person authorized by law to receive statutory declerations (9),
and in Yukon Territory before any justice of the peace (10).

But if the affidavit is made before a person other than the
issuer, it has to state the reason relied upon to excuse personal
attendance before the issuer of licences.

In addition to the statutory declaration concerning freedom
to marry required before the issue of a marriage licence, the law
of Prince Edward Island requires a bond with one sufficient
surety to guarantee the freedom of the parties to marry. The
econdition of this bond is that the parties will have to pay to
the Lieutenant Governor the sum of $500.00 if after the marriage

(7) 8.S., 1951, c. 72, 8. 31; Q.N.W.T., 1949, c. 10, s. 37.
(8) ReS.A., 1942, c. 303, s. 14.

(9’ S.NOBQ’ 1951, Coe 181, S 15; RQS.BOC.’ 1948, Ce 201.
8. 13.

(10) CeDoY.T,, 1914, Ce 60, 8. B
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it 1s discovered that there was some irpedinent which hindered
the parties from lawfully contrasting marriage (1l). WNo doubt,
the purpose of this bond is to remove as far as possible any
fraud or perjury whish the parties may be tempted to commit in
meking the statutory declaration.

All the provinces that issue marrisge licences require the
general affidavit before the issue of the licence. But only
Nova Seotia, Manitoba, Saskatchewan, and the Northwest Terri-
tories require a similar affidavit before the publication of
the banns (12). In Manitoba this affidavit is required also
before the dispensation of the banns by the proper ecclesi-
astical authority (13). The Marriage Aet of New Brunswieck
merely states that a clergywan to whom an application for the
publication of banns is made shall satisfy himself that the
parties to the intended marriage are legally competent %o
econtract such marriage, and that unless and until he is so
satisfied he may not publish the banns (14). The other
provinces apparently leave it to each clergyman or minister to
investigate whether the parties are free to marry.

(11) Re3.P.E.I., 1951, ¢. 91, s. 8. Cf. also Form "C"
in tne schedule.

(12) 3.i{.3., 1946, c. 4, s. 13(4); R.S.M., 1940, c.
126, 8. 18; 5.5., 1951, c. 72, 8. 14(3)1;  O.N.W.T., 1949,

Ce 10, 3. 24.

(13) RoSoMo,'lgﬁo, ce. 126, s. 18.
(14) S.N.Be, lgbl, Ce 181, s. 20,
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b) Health affidavit

The province of Alberta requires in addition to the general
affidavit a apecial affidavit made by each of the parties,
setting out that he or she is not aware of being infected with
any venereal disease or with tuberculosis (15). A person may
subsoribe to this oath if he has never had a venereal disease
or tuberculosis; or 1f he hes had a venereal d{=cease and has
been examined within 14 days immediately preceding by a quali-
fied physician reg.stered in and for the province, and by such
examination it has been established that he is no longer go
infected; or if he has ever had tuberculosis, it has been
established by a proper examination made by a qualified phy-
gician within two months immediately preceding the affidavit
that he is no longer so infected (16). The above affidavit is
preseribed before the issue of a licence or of 2 permit for the
vublieation of the banns, and therefore the parties will not be

allowed to marry unless they make this affidavit.

2. Doocumentary evidence
a) Birth certificate
In addition to the personal affidavits made by the parties,
other documentary proof of their freedom to marry is sometimes
required. Prince Edward Island is the only province that

requires that all parties preseni to the issuer of marriage

(15 S.A., 1945, Coe 67, 8. 4.
(18) ¢Cf. Form E in the schedule.
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licences a copy of their birth certificate (17). Several other
provinces require such a certificate only for persons who are
minors. Suech requirements will be dealt with under the section
on the consent of purents or guardians for the marriasge of

minors.

b) Certificate of death

Speelal documentary proof is usuelly also required 1f
either of the parties to an intended marriage has previously
been married. Saskatchewan and the Northwest Territories alone
expressly demand that if either of the parties intending to be
married ias a widow or widower, he or she must furnish the
clergyman punblishing the banns or the issuer of marriage licences
with & eertificate of the death of the former spouse. And 1if
the clergyman or issuer i3 satisfied that a widow or widower
ca#not obtain a certificate of the death of the deceased spouse,
he may accept as proof of death an affidavit made by a credible
adult person who has knowledge of the death. The affidavit has
to be made before a justice of the peace, a commissioner of
oaths, or a notary public by a person other than either of the
parties intending to marry (18).

The other provinces do not expressly require a certificate
of death of a former spouse, but the issuer may not grant a

iicence unless he is satisfied that there is no legal impediment

(17) ROSO?.E‘IO’ 1951, Ce 91, Soe 6(0).

(18) SeSe, 1951. Co 72, 8. 14, 30; OONOWOT.’ 1949’ Cs 10,
8. 41.
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to the marriage. TFor evidence of freedom to marry in casesg in
which one of the parties has previously been married, the
issuer will probably ask for & certificate of death. However,
Ontario, Manitoba, Alberta, British Columbia, and the Yukon
Territory, as well as Saskatohewan and the Northwest Terri-
tories, have special requirements for cases in which & former
spouse is thought or presumed to be dead even though there is
no direct proof of the deathe. The procedure varies slightly
in the different provinces but the general requirements are as
follows: the party who thinks that his or her spouse is dead
may petition the Court (19) for an order declaring that the
other party to a former marriage shall be presumed to be dead.
wWith the petition, the party wishing to marry must present
evidence that the former spouse has been continually absent
from the petitioner for a period of seven years or more; <that
the former spouse has not been heard from or heard of during
that period by the petitioner or, to the knowledge of the
petitioner, by any other person; that the petitioner has made
reasonable inquiries and has no reason to belleve that such
former spouse is still living. If the judge is satisfied as
to the truth of the matters stated in the petition and as to
the evidence submitted in support thereof, he may, in his
diseretion, make an order declaring that the spouse shall be
(19) This petition must be made in Ontario and Yukon
Territory to the judge of a court; in Menitoba and Saskatchewan
to the Court of Queen's Bench; in Alberta and British Columbia

%o the Supreme Court of the province; and in the Northwest
Territories to a stipendiary magistrate.
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presumed dead. But such & declaration has no effect except to
permit the celebration of another marriage. No marriage may be
celebrated in the above mentioned provinces unless a copy of the
order of the judge is deposited with the peraon issuing the
licence or publishing the banns (20). But in addition to the
order of the judge, special affidavite nmust also be made. The
widow or widower has to make an affidavit that he or she still
believes that the former spouse is not living and that he or
she has given careful consideration to the question of the
validity of the proposed marriage if the former spouse is not
in fact dead at the time of the solemnization of the proposed
marriage. The other party to the intended marriage muat make
an affidavit that he or she is aware of the former marriage of
his or her intended spouse and of the presumption of death of
the former spouse, and that he or she has given careful cone
sideration to the question of the validity of the proposed
marriage 1f the former spouse is not in fact dead at the time

of the solemnization of the proposed marriage (21).

¢) Decree of divorce or annulment

New Brunswieck, Ontario, Seskatchewan, Alberta, and the

(20) 1In Ontario the order cf the judge must be deposited
with the person who solemnizes the marriage pursuant to the
pnblication of the banns (S-Oo, 1950, Ce 42, 8. 11(5)0

(21) Alberta and Yukon Territory do not require these
affidavits. Ontario requiresz an affidavit only of the widow
or widower but it is practically a combination of the two
affidavits required by the other provinces (Cf. 3.0., 1950,
c. 42, s. 11(3), and Form 3 in the schedule). C¥. Also S.M.,
1943, 6. 30, s. 2; 1944, o. 22, s. 12; S.S., 1951, c. 72,
3. 14; R.S.AO, 1942’ Ce 305, Se 27; R.S.B‘c.’ 1948, Ce 201,
S. 48; O.N.W.T., 1949, c. 10, s. 43; 0.Y.T., 1943, ¢. 11, s. 2.
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Northwest Territories also require special documentury proof of
freedom to marry if either of the parties to an intended marriage
has previously been married but has had the marriage dissolved
or annulled. The Marriage Act of New Brunswick merely states
that 1if either of the barties is divorced, the decree of divorce
or a8 certified copy thereof has to be filed with the issuer
before the i1ssue of the licence (22). Ontario has a similar
rule for decrees of dissolution or annulment which have been
granted in Canada. But if the decree or declaration of nullity
has been granted elsewhere than in Canada, the issuer may not
issue & licence unlecss the written authorization of the Pro-
vincial Secretary is obtained (23). In Alberta no issuer mey
issue a licence for a marriage between two parties either of
whom bhas obtained a decree of divorce or a declaration of
nullity of marriage until 30 days after the date of entry of
the final decree or dsclaration. And if the fipal deoree or
deelaration was granted within the province, the licence may
not be issned until the applicant has filed with the issuer a
certificate from the Clerk of the Supreme Court of Alberta that
no appeal has been entered from the final decree or declaration
and that the time for appeal has expired. If an appeal has
been entered the licence may not be issued until the applicant

furnishes satisfactory evidence that the appeal has been finally

disposed of (24).

(24) S.AO’ 1949, Co 94, Be 2o
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In Saskatehewan and the Northwest Territories the licence
may not be issued and the banns may not be published unless the
parties furnish the issuer or the clergyman »ublishing the banns
with a certificate of dissolution or eannulment obteined from the
Director of Vital Statisties, or the decree absolute or decree
of annulment, or a certified copy thereof, obtained from the
local registrar of the Court, and a certificate to show that the
time for appeal has expired, and either that no eppeal had been
made or that the appeal has been dismissed, or, if the appeal
was accepted, that the decision has been in favor of the disso=-
lution or annulment of the marriage. If the former marric. e
was dissolved or annulled elsewhere than in Saskatchewan or the
Northwest Territories respectively, the parties have to present
a certificate of the dissolntion or annulment or the decree
absolute or decree of annulment, or a certified, notarial or
shotographic copy thereof, obtalned from a public or courtb
official cf the province, state, or countiry in which the marriage

vias dissolved or annulled (25).

Article 2. Consent of parents or guardians for the marriage of

minors

l. bMiinors
All the provinces of Canada require the consent of parents
or guardians for the marriages of minors. But the age of ma~

jority is uot the same in all the provinces. In New Brunswiok,

- o S e S e S SRS e U SN I S G W G A s

(25) SOSO’ 1951’ Coe 72, Se 14; OoNoW.To, 1949, Coe lO, S. 43,
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Ontario, and Manitoba consent is required for the marriages of
thoze below the age of 18 years (26). In Prince Fdward Island
the age of majority is 21 for meles and 18 for females (27).
In all the other provinces and in the territories the age of

majority is 21 years for both males and females.

2. Persons whose consent is required

There is a certain amount of uniformity in general in
regard to the persons whose consent is required in the various
provinces for the marriages of minors, but there are also many
details which differ considerably. Some of the provinces are
very brief in their legislation on this subject; others are
very profuse and very detailed. Newfoundland merely forbids
anyone to solemnize marrisge in the province between any two
persons either of whom is under the age of 21 years unless he
first obtains the written consent of the parents or guardians
of the minor. But such consent is not required for the
marriage of an expectant mother (28). On the other hand, some
of the provinces have several pages of legislation on this
sub ject.

In most of the provinces consent is usually required from
one of three groups of persons in the following order, namely,
parents, guardians, official guardians or a judge or some other
;:-;:(ééié:%;é%égz—g?ﬁéa’c;'lg%, 8. 173 S.0., 1950, c. 42,

(27) R.S.P.E.I., 1951, c. 91, s. 9.

(28) S.N.F., 1947, No. 30, 8., 1.
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public official. As to the consent of pirents, Sagkatchewan,
British Columbia, and the Northwest Territories require the
consent of both parents i1f they are both living and not legally
separated. If the parents are legally separated, the consent
must be given by the parent or other person who has legal custody
of the minor (29). Alberta and Yukon Territory require the
consent of both parents if both are living, if the minor is
below the age of 18 years, and the consent of father or mother
if the minor is between the ages of 18 and 21 years (30).
Prince Edward Island, New Brunswick, and Ontario require the
consent of the father 1f living, but if he is dead or living
apart from his family and not contributing to the support of
the minor, the consent of the mother is necesssry (31). Nova
Seotia and Manitoba require the consent of the father, but if
he is dead the consent of the mother must be given (32).

If both father and mother are disqualified to give consent
or are both dead, the consent for the marriages of minors 1is
usually required of the lawfully appointed guardians.
saskatchewan, Alberta, Northwest Territories and Yukon Terri-
tory require the consent of the lawfully appointed guardian

or the acknowledged guardian who may have brought up or who,

T (29) 8. . 1951, 6. 72, 8. 39(1)(a); R.3.B.C., 1948, c.
201. 8e 26‘1 ONOWQTO’ 1949, Coe 10, Be 14‘35.

(30) ROSOA.’ 1942, Ce 503, S. 21; OoYoTo, 1931, Ce e

(31) R.SeP.E.I., 1951, c. 91, s. 9; S.N. B., 1951, c.
181, 8. 17(1)7 B:0., 1950, c. 42, s. 7(1),

(52, S.E.S., 1952, Ce 67’ Se l; SQMO’ 1947, Ce 27, Se Do
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for three years imnediately precedin. the intended arriaze,
may have supported the minor (33).

If there is no qualified guardian, several of the provinces
authorize some official person to grant the consent. In such
cases, British Columbia authorizes the 0fficial Guardian or a
judge of the Supreme Court or any County Court to give the
consent (34); Prinoce Edward Island requires the consent of a
Judge of a Court of Chancery (35), and Nova Scotia and
Saskatchewan demand the consent of the Director of Child
Welfare or the Director of a Children's Aid Society if the

minor is a ward of such an association (36).

3. Exceptions -~

Most of the provinces provide for exceptional circumstanoces
in which the consent is either not required at all or can be
dispensed with by the proper authority. The consent of parents
or guardians is usually not required if the minor 1s already a
widow or widower. However, Newfoundland, Ontario, Northwest
Territories, and Yukon Territory make no such exception.
saskatchewan also makes an exception for a minor who has been

previously married but whose marriage has been dissolved (37).

(35) 8030, 1951, Ce 72’ S. 59(1)(b); R.SOA.. 1942’ Co.
303, s. 21; O.N.W.T., 1949, c. 10, s. 44(3)7 0.Y.T., 1931, ~. 1.

(34) ReSeBeCe, 1948, Ce 201’ 8. 25(1) (0).
(35) R.S.P.E.Il’ 1951. Ce 91, Se 9o

(36) S.N.S., 1952, c. 67, s. 1; 5.8., 1951, c. 72, s.
39(1)(d).

(37) S8.8., 1931, c¢. 72, 8. 39(2).
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Several provinces authorize the issuer of the marrisge
licence or the clergymen who is to publish the banns or to
solemnize the marriage to waive the requirement of consent if
the party under age deposite with him an affidavit clearly showing
that certain exceptional circumstances exist. Such exceptional
circumstances may be either thet the father and mother are dead
and that there is noc guardian (38); that the person whose con-
sent is required is declared mentally ill or is confined to a
hospital for the mentally 1ll (39); that the father and mother
are beyond the seas and that there is no gnardian (40); that
the person whose consent is required is not resident in the
provinee or cannot be found (41); +that a parent whose consent
is required is not, though living, a residernt of the province,
and is not in the province at the date of the statutory decla-
ration and that the minor is and has been a resident of the

province for the 12 months immediately preceding (42); that

D N Pt G G G et Gu S D R N G R G S T Gre S

(38) This and the following exceptions apply to Saskatch-
ewan and the Northwest Territories only if the minor is st
least 18 years of age. Cf. also S.N.S, 1952, c. 67, s. 1;
S.N.B., 1951’ Ge 181, 8. 17(3) y Se0., 1950. 6. 42, Ss. 7(4);
S.M., 1947, ¢. 27, 8. 9(3); S.S., 1951, s. 72, s. 40(a);
ReS.A., 1942, ¢. 303, s. 22(a); O.N.w.T., 1949, c. 10, s. 45

(21(a).

‘39) Ccf. S.0. 1950, ¢. 42, Se 7 4); SOSO’ 1951, Coe "2,
8. 40(b); R.S.A-; 1942, . 303, s. 22(a); O.N.W.T., 1949,
0. 10, 8. 48(2V (o). —a——

(40) ©f. R.S.A., 1942, ¢. 303, s. 22(a).
(41) c©f. S.0., 1950, c. 42, s. 7(4).

(42) Cf. RS M., 1940, Ce 126, 8. 16‘4); §_.__., 1951, Coe
72, 8. 40(c); OQO.N.W,T., 1949, c¢. 10, s. 45(b) .
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the minor is at least 18 years of age and has, for not less
than three months immediately preceding the date of the
statutory declaration, been living apart from his or her
parents or guardian without having received financial aid or
support from such parents or guardian (43); and that in any
of the above cases the minor is not a ward of some Child
Welfare Assoclation or Society (44). If the issuer or the
clergyman is satisfied that any of the above exceptional
circumstances are realized, he may issue a licence, publish
the banns, or celebrate the narriage, as the case may bde,
without obtaining the consent.

If the minor is unable to obtain the consent of parents
or guardians because they withhold consent unreasonably or
are not interested in the well~being of the minor under their
charge, or if it is uncertain whose consent is required, a
petition may be made, in Ontario to any judge (45), in Wova
Seotia to a judge of the County Court of the district in whieh
the minor resides (46), in Saskatechewan to a Jjudge of the

Court of Queents Bench (47), in Alberta to a judge of the

ol S P v TR A D ehe S S D W S ) B0 b O

(45, cr. 8.80, 1951. Ce 72. Se 40(d); RoSvo’ 1942, Coe

0 8. 22 b)‘ O.N.W.T, 1949, ¢. 10 Se 45(&,; OOYOT.' 1931,
g.si. Howévo;, {n the harthweét Tarritories the minor must

have been living apart from his or her parents for at least
six monthse.

(44) 3.N.3., 1952, ¢. 67, 8. 1; S.S5., 1951, ¢« 72, 8.
40(e).

(45) $.0., 1950, c. 42, s. 9.
(46) S.le.’ 1953’ Ce. 67, 8. 1.
(47) S.S., 1951, e. 72, 8. 4l.
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Supreme or District Ccurt (48), in Northwest Territories to a
Stipendiary magistirate (49), in Yukon Territory to the judge
of the Territorial Court (50), who may in his discretion grant
an order dispensing with such consent.

In New Brunswick and British Columbia a similar order of
4 Judge of the Supreme Court or of any County Court is needed
when the person whose consent is required is mentally in-
competent, or i3 out of the province or unreasonably or arbi-~
trarily refuses or withholds his consent to the marriage (51).

The British Columbia Marriage Act forbids an issuer to
issue 2 licence or any clergyman or marriage commissioner to
solemnize a marriage if either of the parties to the intended
marriage is below the age of 2l years unless the minor also
produces a8 birth certificate or other satisfactory proof of
age (52). New Brunswick end Manitoba also require a birth
certifieate, but only for those cases in which the issuer or
clergymen waives the requirement of consent, and if the pro-
duction of e certificate is impossible or impracticable, the
isasuer or clergyman may accept instead an affidavit of some
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‘48) R.S.A.’ 1942. Coe 303’ Be B2
(49) OONOWOT.’ 1949’ Qc lo, Se 46.

(59) ¥.,T., 1931, ¢, 1. However, such a petition may
be made only by a minor between the ages of 18 and 21 years.

(51) S.N.B., 1951, o. 181, 8. 17(4); R.S.B.C., 1948, c.
201’ Se 26( L

(52) RaSaBoGo, 1948, Ce 201, Boe 26(4)0
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person having personal knowledge of the facts (53). In the
Northwest Territories, a clergyman who is to pnblish the banns
or the issuer of marriage licences, as the case may be, may if
he is not satisfied that the minor is over the age of 15 years,
require the minor to present as proof of his age a birth cer-~
tificate or an affidavit mada by a credible adult who has
knowledgze of the date of the birth of the minor (54).

The Alberta Marriage Aet prescribes that when application
is made for a licence for the marriage of a person below the
age of 21 yearse, the 1issuer must send by mail a written notice
to the perents or guardian of such person, setting out the
faet that a licence has been applied for and the neme and
address of each party to the intended marriage. The licence
ray not be issued until the eighth day after the mailing of
the notice unless the parert: or guardian come in person before
the issuer and giva their consent (55).

All the provinces require that the eonsent of parents or
guardians be producsd in written form before the 1ssue of the
licence, and most of them also require that the consent be
given in the form of an affidavit. If the marriage is cele-
brated after the publication of the banns, Newfoundland,
Ontario and British Columbia merely require that the consent

(53) S.N.B., 1951, e. 181, s. 17(3); R.S.M, 1942, c.
126, s. 16(8) ;7 Sudf., 1947, o. 27, 3. 9(3).

(54) Q.N.W.T., 1949, c. 10, 3. 47.

(55) R.SCAO’ 1942, Coe 503’ Be 60 21; .S“___’ L 1949’ Ce. 94’
Be 3o
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be obtained before the solemnization of the narriage (56),
whereas the other provincee preseribe that the consent be

given before the publication of the banns (57).

4. Minimum age for marriage

Closely connected with the consent of parents or guardians
required for the marriages of minors is the minimum age re-
quirement for anyone desiring to marry. Not all the provinces
have a specified minimum age requirement. Manitoba, Alberta,
and British Columbia require a minimum age of 16 years (58);
Saskatchewan and Northwest Territories 15 years (59); and

Ontario only 14 years (60).

eam wss Ll ol

(56) S.N.F.’ 1947, Noe. 30, Se l; S.0., 1950’ Ce 42. 8e
7(5); ROSOBQCO’ 1948, Ce 201. Be 26(1)0

(57) ct. SoNoSo, 1952. Ce 67, 8. 1; SoNoBo, 1951’ Ce
181, 8. 17(2); RoSoMo, 1940, Ce 126, Se 16!5,; §;§” 1951,
Ce 72, Se 39(1); R.S.A., 1942, Co 505, S. 21; OON.W.T”
1949, e¢. 10, s. 4472Y; 0.Y.T., 1931, c. 1. In the Marriage
Aet of Prince Edward Island there 1s no mention of the
necessity of obtaining the consent of parents or guardians
for the marriage of minors before a clergyman may publish the
banns or celebrate the marriage (Cf. R.S.P.E.I., 1951, c. 91,
s. 9 which refers only to the issue of a marrisge licence).

‘58) S.M.’ 1947’ Coe 27’ 8. lz; R‘S.AO’ 1942’ c. 503’
8. 24, ReS.B.C.y 1948, Ce 201, S. 27( .

(59) SoSo, 1951, Coe 72, Se 52; OcNoWoTo, 1949’ Ce 10,
8. 22,

(60) 8.0., 1950, c. 42, s. 8. According to the common
law, any male below the age of 14 years and any female below
the age of 12 years could not validly marry. However, in the
case of a marriage of persons below such age, i{ seews that
apart from statute law to the contrary, the marriage would not
be absolutely void but at most voidable before or at the time
when the person concerned reaches the required age (Cf. Power,
The Law and Practice of Divorce and other Matrimonial Causes

In Canada, p. 249).
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Ontario, Saskatchewan, Alberta, and “orthwest Territories
allow persons who are below the ninimma age to marry only 1if
they have obtained the required consent nf parents or guardians
and produce a certificate of a legally qualified medioal prac-
titioner stating that the marriage is necessary to prevent
illegitimacy of offspring. If, in the Northwest Territories,
no qualified medical practitioner is available, other evidence
satisfactory to the issuer or clergyman that the female party
is pregnant is sufficient to allow the marriage of a minor
below the age of 15 years. Sueh marriages may also be cele~
brated if the written permission of the Commissioner is
obtained (61). Manitoba requires either the certificate from
a legally qualified medical practitioner or an affidavit to
the same effect made by the father or mother of the woman, and
in sueh cases the consent of parents or guardians is not
required (62). British Columbia allows the marriage of persons
under the age of 16 years only if they obtaln the required con-
sent of parents aund also obuin an order rade by a judge of the
Supreme Court or of any County Court if he is satisfied that

tne marriage is shown to be "expedient and in the interests of

the parties " (33).
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‘61) OoNoWoTo, 1950, Ce 19; 1952’ 2nd SBSSion, c. 11.

(62) S.M., 1947, c. 27, s. 13. When shown tvhat the
marriege is necessary to prevent illegitimacy of offspring,
Manitoba allows marriage if either or both of the parties are
below the agoe of 18 years. But the Marriage Act of Alberta
states that the woman must be the minor below the age of 16

years (Cf. R.S.A., 1942, c. 303, =. 24).
(63) RoSoBoCo. 1948, Co 201’ 8. 27(2).
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S« Necessity of sonsent for a valid marriage

New Brunswiock and British Colwubia expreasly declare that
the consent of parents is not a condition for the valid marriage
of minors (64). On the other hand, Manitoba, Saskatchewan,
Alberta, and Northwest Territories expreszly declare that the
consent of parents is deemed to be a condition precedent to a
valid marriage unless it has been consummated or the parties
have after the ceremony lived together as husband and wife (85).
If in these provinces a form of marriage is gone through
betwsen personz either of whom 1s below the age of majority
without the required consent, and the marriage has not been
consummated and suceh persons have not after the ceremony
sohabited and lived together a= husband and wife, the Court of
Queen's Bench, the Surreme Court of the province, or the
stipendiary magistrate, as the case may be, has Jurisiiction
and power to entertain an action by the person who was at the
time of the ceremony under the age of majority required by the
provinee, and to declare and adjudge that e valid marriage was
not effected or entered into. But the court may not declare

a marriage vold if carnal intercourse has teken place between

Y st O ot et s P B D 8 P B . U S W e -

(64) S.N.B., 1951, c. 181, s. 17(8); R.S.B.C., 1948,
Coe 201, Be &8¢
(65) R.S.M., 1940, o. 126, s. 16(7); S.S., 1951, c.

n———y

72, Boe 39(5 ) OSOA., 1942, Ce 503, 8. 21; OONOWOTO’ 1949,
Co 10, Be 44(4)0
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the parties before the corvemony (86). It is interesting to
note that whereas Nova Seotia and Alberta require the consent
of parents for all those below the age of 21 years, the power
of the Supremes Court is limited to cases in which a minor
balow the age of 1€ years married without the required consent,
and such action nust bs taken by the minor in question before
he or she has attained the age of 19 years (87). Furtheriore,
Nova 3cotia declares that the sSupreme Court shall not he hound
%o grant relief in cases in whieh carnal intercourse has taken
place between the parties before the ceremony. Nswfoundland,
Prince Edward Island, Ontario, and Yukon Territory make no
reference %o the necessity of the consent as a condition for a

valid marriage.
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(66) Cf. ReSule, 1940, Ce 126. Se 32, 53; §;§o, 1951,
Ce 72, S 48—51; oSvo' 1942, Coe 503, Se 20, Delovioley
1949, c. 10, s. 49, Civil jurists make a distinction between
void and voidable marriages. A void marriage is one which
never had legal existence but which stands until the non-
existence is positively declared by a competent court. A
voidable marriage is one which may be attacked by certain
peraons within fixed periods. It remains valid unless and
until it is successfully attacked in court (Cf. Johnson,
Conflict of Laws, vol. 2, p. 201f.). The provinces that
require the consent of parents for the validity of the marriage
of winors state that the marriage will be invalid 1f the con-
sent 1s not obtained unless it is consummated or unless the
partiec live together as man and wife after the ceremonye.
However, it seems that such marriages will be merely voidable
becaunse in cases where a statute requiring the consent of
parents for the marriage of minors concerns the validit* of a
marriage solemnized without such consent, the marriage 1s
usnally only voicdable because the ctatuntes impose conditions
sneh as non-consummation and a time limit on the right to take
court action to declare the marriage invalid (Cf. Power, The
Law and Practice of Divorce and other Matrimonial Causes in

anada, pPe 142).

(67) SON.S.’ 1946, Ce 4, 8. 40; R.S.A., 1942, Ce 305’
8. 25(2).
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Applying the principlcs outlined in the first chapter (68),
in the absence of an express statutory provision declaring a
marriage invalid if celebrated in breach of the statutory re-
quirements a3 to consent of parents, such requirements must
be considered as directory only, and failure to comply there-

with will not invalidate a nmarriage.

Article 3. Premarital health examinations

The western provinces and Prince Edward Island prescribe
that all parties intending to marry must submit to certain
forme of redical examination. In Manitoba, Alberta, and British
Columbia a serological test for syphilis 1s all that 1is
required. In Prince Edward Island and Saskatchewan the parties
must have a sample of blood taken for the serological test but
nust also subnit to a medical examination.

The sample of blood muct be taken by a duly qualified
mediocal practitioner and sent to an approved laboratory for
the serological test for syphilis. The sample of blood must
in Prince Edward Island be taken between 30 to 5 days before
the issue of the licence or the day on which the publication
of the banns is requested; in Manitoba and Saskatchewan
within 30 days before the marriage; in Alberta within 14 days
before the application for the licence or the first publi-~
cation of the banns; in British Columbia within 20 days before
the issue of the marriage licenee or the solemnization of the
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(68) c¢f. p. 8f. above.



PRELIMINARIES BEFORE LICENCE OR BANNS 145

harriage. In Prinee Fdward Island, Alberta, end British
Columbla the certifiocate of health must be presented to the
issuer before he issues a merriuge licence or to the clergyuan
or minister before he publishes the banns. In Nanitoba and
Saskatchewan it mnst be presented to the person who solemni.es
the marriage (69).

It 18 only in Prinece Edward Island and British Columbia
that the law prescribes that the results of the serological
tests be made known to both of the parties. In the other
provinces, only the applicant need be notified of the result
of his or her test.

Non-residents are not exempted from the requirement of
the health certificate. However, exceptions are made in the
western provinces for those whe live in certain more remote
northern regions because it would be very inconvenient for them
to obtain the certificate of a duly qualified medical prac-
titioner. The Minister of Health also may dispense the parties
from the obligation of obtaining a health certificate.

Saskatchewan is the only province that forbids the marriage
if the wmedical examination or the serological test shows that
either of the parties to an intended marriage is suffering from
wental illness or from a communicable disease which 1is in a

communicable stage (70). The Northwest Territories also forbid

(69) For the full text of the law of this subjeet cf.

S.PuB.Ie, 1951, . 119; S.M., 1948, c. 36; 1947, c. 27;
Rr""""l'g.;a, 5 =30; SeS., 1951, c. 72, 8. 57; S.A., 1945, c. 67,

Se 4; 1946, c':—gﬁ, 3. 1’ ReSe Babo, 1948, Coe 201, S. 41,
(70) S.8., 1951, ¢. 72, 8. 656, 57.
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anyone to marry if he knows that he or his intended =pouse is
suffering from a ecommunicable dicease which is in a comuunicable
stage, but a medical examination is not required (71). In
Alberta the parties must each make an affidavit setting out

that they are not to the best of their knowledge infeoted with
any venereal disease or with tuberculosis (72).

Prince Edward Island, Manitoba, 3askatchewan, and the
Northwest Territoriss forbid anyone to solemnize marriage
between any two persons if he knows or believes that either of
them is an idiobl or is insane (73). 1In Ontario, Saskatichewan,
and the Northwest Territories there are also special prohi~
bitions against marrying anyone who is under the influence of
intoxicating liquor (74). In this prohibition, Ontario includes

a130 those who are under the influence of narcotic drugs.

Article 4. Summary of canonical legislation and comparison with

civil legislation

1. Investigations to ascertain freedom of the parties to marry
In regard to the investigations of the parties, the general

law of the Code is that before the marriage is celebrated one

(71) O.NOWOT" 1949, Ce 10, 8. 20.

(72) s.&., 1945. Ce 67, 8. 4.

73 ReSePoBole 1951, c. 91, Se 20; R.SOM.’ 1940’ Ce 126,
SO l?g 2?1.&.’ IQSI, C: 72’ ;Q 57; OONQVVOT.' I949, ct 10’ S. 19.

(74) 36006 1950, Ce 4:2, Se 6; Se3ey 1951’ Ce 72, 3. 58;
OIN.WOT.’ lm, Ce lo, Se 21.
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must have proof that there is nothing to hinder the valid end
the licit celebration of the marriage (75). This proof will
ordinarily have to he more than just the word of the parties
themselves, but if in danger of death no other evidence can be
obtained, the sworn affirmation of the parties that they are
baptized and not hindered by any imnediment is sufficient if
there are no indications or circumstances to suggest the
contrary (78).

The Holy See has always been very careful to see that these
investigations are properly made. In 1921 the Sacred Congre-
gation of the Sacraments published a speeial Instruction on the
proof of freedom to marry and on giving notice of the marriage (77).
and in 1941 it published another Instruction on the rules to
be observed by the pastor in conduoting the canonical investi-
gations before admitting the parties to the celebration of
marriage (78).

The duty of making the investigations rests with the pastor
whose right it is to celebrate the marriage, that is, the pastor

of the bride unless there is some reasonable excuse (79).

(76) Ibid., can. 1019, §2.

(77) S. C. of the Sacraments, Instruction, July 4, 1921:
AOAQS.' 7010 15 (1921)’ p. 5480

(78) S. C. of the Sacraments, Instruction, June 29, 1941:
A.A.S., Vole. 33 (1941), p. 297.

(79) C.J.C., can. 1020, gl.
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However, the pastor of the groom may also aszist to ascertain
the freedom of the groom to marry.

As to the time for the investigation, it is prescribed
that it be made at a suitable time before the celebration of
the marriage, that is, before the publication of the hanns or
during their publication (80). But if the civil law requires
an affidavit to be made by the parties before the publication
of the banns, the pastor will have to see that at least the
investigations required by the civil law are made before the
publication of the banns.

As to the matter of the investigations, it should include
all the circumstances that may in any way be an obstacle to
the marriage. According to canon 1020, §2, the investigations
of the parties should include especially three things, nanely,
the absence of impediments, the freedom of econsent, and suf-
ficient knowledge of Christian doctrine.

As to the manner of conducting the inquiry, canon 1020,
§2 preseribes that the pastor question the parties separately

and cauntiously. The word cauntiously is generally interpreted

as meaning distinctly, with modesty, due prudence and cirecum-

spection, particularly when asking about impediments and other

cireumstances which might suggest infamy or shame (81).
Documertary eviderce required by the Church consists

chiefly of the certificate of baptism which serves alsoc as a
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(80) bid.

(81) C©f. S. C. of the Sacraments, Instruction, June 29,
1941: A.A.S., vol. 33 (1941)’ . 4d, Pe 297,
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birth certificate. The certificate of baptism must be a recent
one issued not more than six months before the date of the
marriage, and muet contain tle annotations ac to reception of
confirmation, celebration of marriage, reception of the =ub-
deaconate, or pronouncement of solemn vows, as prescribed by
canon 470, §2 (82), and the annotation es to @ declaration of
nullity, as prescribed by the Instruction of 1936 to be
observed by diocesan tribunels {63).

In regard to the proof of the death of a former spouse,
the Chureh is muwoh stricter than the oivil law. Canon 1069,
82 forbids cnyone to contract & second marriage until the
nullity or the dissolution of the marriage has been legliti~
nately and certainly proved. This includes dissolution of the
first marriaege by death of one of the spouses. A proper
certificate of death will, of course, be sufficient evidence.
But death 18 cometimes very hard to prove. An Instruction of
the Holy Office of 1868 1s still to be followed in cases %o
prove the death of & spouse (84). Chief mmong the directions
of this Instruction is that the argument based on mere absence
1s nevar sufficient to constitute proof of death even though
the eivil laws of most countries accept that argument at least

to a certain extent. It is only in cases in which 1t is
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(82) 1Ibid., ne 4¢, p. 297,

(83) S. C. of the Secrauents, Instruction, August .5,
1936: AOA.SO. vol. 28 (1936), Pe 515, art. 225, 2e

(84) S. C. of the Holy Office, Instruction, 1868: Fontes,
vol. 4, Ne 1002, Pe 306.
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impossible to produce witnesses that the Church will accept
proof of death from presumptions. But even then, there must
be indications and oircumstances present which are sufficient
to produce moral certitude of the death of the person. Such
cases are not left to the judgment of the pastor, but to that
of the loeal Ordinary. And if he does not feel that the faots
of the case are sufficient to warrant a decree of presumption
of death, he may send the case to the Holy See for consideration.

Even though the civil laws of the provinces admit that
the second marriage will be invalid if the former spouse who
is presumed dead i1s actually living at the time of the second
marriage, they are much too lenient in granting orders of
presumed death. All that is usually required is that the
former spouse has been missing for at least seven years, that
nothing has been heard from or about him or her during that
period, and that the other spouse has made "reasonable
inquiries"” and has "no reason to believe that such former
spouse is still living". A judge who too readily grants such
orders of presumption of death may be a contributing cause of
many invelid marriages and very difficult and almost impossible
situations should the person who has been presumed dead return
to his lawful spouse.

The investigations prescribed by the Churoh are much more
completes than those prescribed by the civil law. However,
some of the provinces insist on very detailed regulations for

determining the freedom of the parties. The writer cannot
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Speak for the practice in non~Catholic denominations, but it
is certain that the State would not suffer ir 1t left to
Catholic priests the responsibility of ascertaining whether
the parties to an intended marriage are free to marry. But as
long as the theory prevails that the rights of the Chmrch are
subject to the good will of the State, the Church will hardly
have its rights in this regard acknowledged by all the

provinces.

2. Consent of parents or guardians for the marriages of
minors

According to Canon Law, the consent of parents or
guardians is not required for the valid marriage of persons
who are minors, that is, those who are below the age of 21
years (85). The validity of the marriage depends solely on
the consent of the contracting parties to the exclusion of the
will of the parents (86).

Canon 1034 imposes upon the pastor the grave obligation
of exhorting minors not to marry if their parents do not know
of their intended marriage or if they reasonably object to
the marriage. And 1f the minors refuse to follow this sound
advice, the pastor may not assist at their marriage unless
he first consults the loeal Ordinary. However, the objection

of parents must be reasonable, otherwise minors may marry in

(85) C.J.C., can. 88, §1l.

S P e e

(86) cf. Benedictus XIV, De Synodo Diocesana, Tom. 1,
1ib. 9, c¢. 11, n. 4.
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8pite of the objections of their parents. Parents are not
Justified in refusing consent merely because the civil law
grants them the right to impede the marriage of their children
who are minors.

In several provinces the marriaege of minors without the
consent of parents or guardians can be declared invalid unless
the parties consummate the marriage or live together as men
and wife after the ceremony. This regulation of the civil law
may at times prove difficult for the Church since she does not
accept this concept of voidable marriages. Howsver, these
cases should not arise frequently because the pastor may not
perform the marriage ceremony if minors iry to marry in spite
of the reasonable obJjection of their parents. The cases in
which parents unreasonably withhold their consent can in most
provinces be dealt with by petitioning a judge for an order

dispensing with such consent.

3. Premarital health examinations

The Church has no special law requiring the partles to an
intended marriage to have a physical examination nor any law
forbidding the marriage of persons intected with certain
diseases. As long as such diseases do not prevent the parties
from giving true matrimonial consent, such persons are not
forbidden to marry (87). It may at times be a matter of
prudence and justice not to marry while one iz infected with

certain diseases and especlally with contaglous diseases of

(87) cr. ¢.J.C., can. 1035, 1081, 1082.
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8 serious nature. It is for this reason that in some dioceses
it 1s strongly recommended that the parties exchange medical
certifiocates before their marriage (88). However, 1t 1s one

thing to dissuade people from marrying and quite another thing
to forbid them to marry.

The State has a legitimate interest in the health of its
citizens. Those persons who marry when they are suffering
from a disease wiaich 1s in a communicable stage, help to spread
contagion. And if the condition of such & person is unknown
%o his or her intended spouse, great injustice may be caused.
Each of the parties to an intended marriage has a right to be
informed about the health of his future spouse. One who is

affliocted with a serious communicable disease has a grave

(88) "we feel, Dear Young People, that in the interests
of your earthly happiness, as well as your spiritual welfare,
we should recommend the mutual exchange of your medical cer-
tificate of health, even before your definite engagement. How
many unions have brought unhappiness to innocent parties,
because they were unable to fulfil the rights and duties in-
cumbent on married life, due to hereditary illnesses, impotence,
mental disorders, contagious diseases, and other maladies that
cannot fall to offend the sensibilitics of the other party. A
conscientious and reputable doctor would be able to find out
conditions of health that it would be wvery imprudent to over-
look, especially in our day when deceit and injustice are so
rampant. We have no wish to impose this as an obligation: the
natural and primary right to marriage belongs so essentially to
the individual, that no law, no earthly power e¢an take it away
or restrict it. However, the obligations of Justice and
Charity mnst still prevall when two peoples pledge their mutual
fidelity and unite themselves for life and in a certain sense
for eternity”. (Joint Pastoral Letter and Decree of His

Eminence Cardinal Archbishop of Quebec, and of Their Excel~
Tenolies the Archbishops &nd Bishops of the Boclemiastical
Provinces of QueBoc, ﬁon?reai and Oftawn, ooncerning the
investigations to be made Erior to the solennization o

marriages, quebec, Chancellerie de T'ArchevBché, 1943).
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obligation in Justice to inform his future spouse of his con~
dition. Therefore, to protect th: rights of tihe individual
and for the good of society, the utate has a right to insist
that the partles to an intended marriage submit to a prenuptial
medical examination. The State may also demand that the result
of suoh an examination be made known to the intended spouse,
butv it may not forbid the marriage if the medical report is
unfavorable. The State does not have the right to establish
diriment or prohibitive impediments to the marriages of
baptized persons (69). The right to marry comes from the
natural law, and therefore the State probably could not es-
tablish an absolute impediment of this sort even for those
who are not baptized. Apert from the lack of sufficient use
of reason, there is only one impediment of the natural law in
regard to the health or physical fitness of a person and that
is absolute and inourable impotence (90). In his encyclical
on Christian Merriage, Pope Pius XI asserts that all who are
naturally fit have a right to marry and to procreate children (91) .
P0 forbid marriage if an unfavorable report is given,
would be injurious to the liberty of the individual, to the

rights of the Church, and to public morals because it is

ol Dt Woutl B (o0¢ PO I VS ) b e P58 e et el g S Gt oo o

(Bg) ct. CoJoCo. cane. 1038. 630

(90) Charles Augustine, 0.S.B., A Commentary on the New
code of Canon Law (8 vols., 5th revised ed., St. Louis, Herder,

s V0L, ,p.30.

(91) Pope Pius XI, Encyclical Letter Casti Connubii,
December 31, 19830: A.A.S., vol. 22 (1930), p. O64.
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liable to lead to conoubinage and 11licit unions (92). On the
other hand, a medical examination will iuform bhLe parties of
ilieir stete of heslth and help them fror being the cauce of
contagion to eaoch other. But after the partiesg have informed
each other of the recsult of the examination, they must be left
free to disregard an unfuvorable report if they so desire (93).

Some authors maintain that the State has no right to
Geumand a pedical examination of all those who intend to marry.
They suy that such an examination is of its very nature odious
and franght with dangors to morality (94). However, it seems
that one should not insist on this opinion too strongly. A
prenuptial examination may be very beneficial to the parties
themselves and will not be any more odious or dangerous tn
morals than any other medical examination which is propesrly
conducted.

Therefore, the provincial legislatures may be justified
in demanding a prenuntial mediecal examination or blood test
provided that the parties are not denied the right to marry

1f the rerort of such an examination or test 1s unfavorabls.

I D S PR T Y T i = i D D P > W A > P

(92) P. G. Payen, 5.J., Déontologie Méuicale d'aprds le
droit naturel, Devoirs d'état et droits de tout médecin, nou-
velle édition, Zi~Ka-Wei, 1'ou-88-ws, imprimerie de la& mission,
1335, n. 220, p. 231; Cf. also Louis J. Nau, Manual of the

Marriage Laws of the Code of Canon Law, New York-=Cincinnati,
Puse, ’n' 'pOZO

(93) Payen, op. c¢it., n. 220, v. 231.

(94) Cf. Felix M. Cappello, S.J., Tractatus Canonico-~
Moralls de Uacramentis (5 vols., 3tk revised ed., Rome, Mari-
ettl, 1547y, n. 70, p. 60; Edward F. Regatillo, S.J., Jus
Sacramentarium, 2nd ed., Santander, Sal Terrae, 1949, n. 1066,

P .W.
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It vwould be preferable if the parties would of their own
accord inqunire about the state of their health before their
marriage, but the provinclial legislatures also seem to have
the right to preseribe sueh health examinations.

The preliminaries required by the civil law before the
publication of the banns or the issue of a marriage licence
are therefors in general much the same as those required by
the law of the Chureh. However, the Church ean accept neither
the concept of voidable marriages because of lack of consent
of parents nor the absolute prohibition to marry if one is

infected with certain diseases.



Chapter 7
PUBLICATION OF BANNS AND ISSUE OF MARRIAGE LICENCES

In the previous chapter the preliminaries whieh are
required before the publication of the banns or the issue of
a marriage licence were considered. The nresent chapter will
deal with the actual publication of the banns and the issue
of the licence. According to the civil law of the provinces,
marriages may bs celebrated either on the authority of the
publication of the banns or of a marriasge licence. But the
two things differ oconsiderably. The publication of the banns
is of its very nature a public notification of the intended
marriage, whereas the issue of a marriage licence does not as
sueh publicize the intention of the parties to marry. TFormerly,
such publication of the marriage was a part of the preliminaries
required befors the iscsume of a licence, but today parties may
obtain a lieence and marry with only a few peraons knowing
about the marriage. Because of these differences, the publi-
cation of the banns and the issue of a marriuage licence are

considered eeparately in the following pages.
Article 1. Publication of banns

1. Nature and purypose of the publication of benns

Banns may be defined as the promulgation or publication
of the intention of two persons to contract marriage. These
banns had their origin in ecclesiastical legislation, and

trerefore to the present day are considered even by the civil
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law a3 the publication made in connection with some religious
g€ervice at whiech a lerge number of people are present. Sueh
gervices are public gatheringe and anything ~f inportance that
iz said in suoch circumstances will necessarily become widely
publicized.

The reason for publicizing the intention of two persons
to marry is not to give friends and relatives ample time to
purchase suitable glfts for the occasion, but to give the publie
sufficient time to make known any impediment which might possi-
bly hinder such psrsons from marrying. The publication of the
banns also helps to prevent tne celebration of marriage under
the influence of sudden emotion, or without the knowledge or

eonsent of parsnis.

2. Time and place of the publication of banns

a) Time of publication

A8 will have been noticed in the historical section of
this dissertation, the rule that the banns be published on threce
consecutive Sundays wes universally @ccepted in all parts of
Canada in the formative years of the country. Gredually most
of the provinces reduced the requirement to publication of the
banns on two consecutive Sundays or even to only one Sunday.
The following table shows the number of times that the banns

must at present be published in the various provinces (1) .

Y e SIS e 50 A 0% WP @D G el BR PP S 05 50 W

(1) Cf. C.3.N. Fo, 1916, Coe ].21, 2, 5’ RQSQAO’ 1942, Ce
505’ Be 8’ UOOOY TO’ 1914’ Ce 60 Soe Sg .N.SC’ 1946. Ce 4’
8. 13; 3.S., 1901, ¢c. 72, s. 14; R.3.D.C., 1948, e. 201, s.
*H OoNongoo, 1949, c. 10, 8. 23} SoN B., 1951, Ce 181, 8. 10‘
Se 00’ Ca 42’ Be 15, Ro&oMo, ﬁm,— Coe 126, 8. 7, R S.,
P E.IC. 1951 Co. 91, Se e
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NeFo =mmenaae- - on 3 consecutive Sundays

Al ~w—ceeeee— once on the first and twice on the second
or once on 3 consecutive Sundays

Yukon ~~-w-ew-e- S tlmes on £ consecutive sundays

NeSe =mmmmccaca once on 2 consecutive Sundays

S88Ke meemmane- once on 2 consecutive Sundays

B.Ce =—-==----~ once on 2 consecutive 3Sundays

N.W.T¢ =~==---~~ once on 2 consecutive Sundays (2)

N. Be =~—cwmecew- on at least one Sunday
Onte ~—=———ece=m on at least one Sunday
Man, ~==e-ceca=- on at least one 3unday

PeEBele ==m~===~ on a sunday or Holy Dey celebrated as a
Sunday

Nova Scotia, New Brunswick, Ontario, Saskatchewan, British
Columbia, and the Norihwest Territories allow the banns to be
published on a Saturday or other day of the week if the practice
or faith of any religious body substitutes such a day as the
usual and principle day of the week for the celebration of
divine servigce.

Almost all the provinces prescribe that the publication
of the banns be made openly and in an audible voice during
divine service, and several specify that it may be made im-

mediately before, during, or immediately after the service.

b) Place or publication

The banus must be published in a church, chapel, meeting-

(2) However, 1f in any place in the Northwest Territories
divine services are not regularly held on successive Sundays,
saturdays, or other days, the banns must be published at not
less than two successive divine services other than on the same
day (OONOWOT.’ 1952, Ce 11, 8¢ 1ljo
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house, or other place of public worship. In Newfoundland the
banns must be published in some church or chapel, and where
there is no church or chapel, the intended marriage must be
published by posting a notice in some conspicuous Place of
public resort for the space of three weeks immediately preceding
the day appointed for the celebration of the marriage (3).

Yukon Territory merely preseribes that the banns be published

in some public religious assembly (4). In Ontario banns must

be published in the chareh (in Canada) in which each of the
parties is in the habit of attending worship (5); In Prince
Edward Island in any ehurch or place of worship in the place

in whieh at least one of the parties resides (6); 1in New
Brunswick in some church or place of worship in the city, town,
or parish in which each of the parties resides, but if only one
party is resident in the province, then only in the place of

his or her residence (7); in Nova Scotia in a church or place
of worship which belongs to the religlous denomination of the
clergyman who is to golemnize the marriage and which is situated
in the eity, town, or municipality in which at least one of the
parties realdes (8); 1n Alberta in a church or place of worship

(3) C.S.N.F., 1916, e. 121, s. 3.
(4) C.0.Y.T., 1914, o. 60, s. 3.
(6) S8.0., 1950, c. 42, 8. 15.

(6) Re.S.P.E.I., 1951, c. 91, s. 3.
(7) S.N.B., 1951, e¢. 181, s. 10.
(8) S.N.S., 1946, c. 4, 8. 13.



BANNS AND MARRIAGE LICHNCES 161

which belongs to the religious denomination of each of the
parties and which is situated in the municipality, parish or
pastoral charge within whish each of the parties has had his
residence for the space of 15 days immediately preceding the
first publication of the banns (9); 1in British Columbia in a
church or place of worship which belongs to the religious
denomination of the clergyman who iz to solemnize the marriage
and which 1s sitnated in the local municipality, parish,
circuit, or pastoral charge in which at least one of the parties
has had his usual place of residence for the spaee of eight
days immediately preceding the publication (10); in Manitoba,
Saskatchewan, and Northwest Territories in a church or place
of worship in which each of the parties has been in the habit
of attending worship or in & church or place of worship whieh
belongs to the religious denomination of the clergyman who 1is
to solemnize the marriage and which is situated in the local
panicipality, parish, circuit, or pastoral charge in Canada in
which eaeh o7 the particg has had his usual place of residence
for the space of 15 days imnediatsly preceding the publication

of the banns (11l).

2, Prohibition to publish banns
The publication of the banns is generally not forbidden

P Y T o PE I G Gt Y S D S D S S RS

‘9) RaSvo’ 1942’ Coe 503, 9. B
(10) R.S.B.C., 1948, c. 201, s. 9.

(11) RaSoMo, 1940, Ce 126, Se. 7; SeSey 1951, Ce 72, B. 14;
ON.W.Te, I§49' Co lo, 8. 23,
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unless the pmarriage is itself forbidden. Nova Scotia even
preseribes that the officiating minister or clergyman nmust
publish the banns of any intended marriage when requested 1o to
do, after presentation of a periit from a deputy is-ucr of
marriage licences, unless such intended marriasze would be il-
legal or inconsistent with the rules and discipline of the
church or religious denomination to whieh he belongs (12). But
Ontario forbids the publication of the banns if either of the
parties to an intended marriage has already been merried and
has had the marriage dissolved or annulled, or if neither of
the parties has had his usual place of abode within Ontario for
15 days immediately preceding the request for publication (13).
In such cases a marriage licence mucst be obtained. Civil
narriages mnay be celebrated only on the anthority of a marriage
licenece.

In Hova Scotia and Alberta the banns may not be published
unless a special permit iz obtained from the civil authorities.

In Wova Scotim ths percit may be obtained from a deputy
13sucr of rarriasge liceneces. The party who applies for the
permit rust make the nsual affidavit concerning the freedom of

the parties to marry and must pay a fee of $1.00. This permit

(12) 50N050. 1946. Ce 4’ o 13(2).
(13) Sel ey 1951, Ce 42, 8. 17,
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1s valid for three months from tie dete of 1ts issue (14). so
strict is this law that the merriags will be considered inveliad
1f a permit has not been obtained b: fore the publication of the
banns (15).

In Alberta the application to the Registrar General or
other person aypointed for thut purpose may be made by either
party to the intended marriuge or by the olergyman or minister
who is to publish the banns. It must be made in writing and
must be accompanied by an affidavit made by each party that he
or she iz not knowingly infected with eny venereal disease or

with tuberculosis. The fee for the pernit is §3.00 (16).

4., Certificates of publication of banns

Several of the provinces require the production of a
certificate of the publication of the banns before the marriage
may be celebrated. Ontario, Manitoba, Saskatchewan, and Alberta
require a certificate from each clergyman who publishes the
banns (17). In British Columbia the minister or olergyman who
solemnizes the marriage must demand of the parties a certificate

of the publication of the banns if he did not himself publish

e g OU PEg St S uet G pmy Pueg ST G BN G W S0 BYS nS

(14) S.N.S., 1946, c. 4, s. 13.
(15) 1Ibid., s. 12.

(16) R.S.A., 1942, 0. 303, s. 8; 1945, c. 67, s. 3.
(17) S.0., 1950, c. 42, s. 15, 16; R.S.M., 1940, c.

126, 8. 7, B(B); S.S., 1951, ¢. 72, s. 14{2), 17; R.S.A.,
1942’ e. 505’ So 9; S.A., 1945’ 00 67’ s. 5.
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them. sSuch a certificate 1s to be attached to the marriage
register (18). The other provincer do not reqrire separate
certificates of the publication of the banng, but the marriage
report contains 2 statement that the banne were duly published

by some numed minister or clergymen.

5. Dispensation of banns

Manitoba is the only province that allows the dispensation
of the publication of the banns required by the Marriage Act.
The head of the church or congregation to which one of the
parties belongs has the authority to grant a dispensation of
the publication of the banns according to the rites and usages
of the church or congregation. Such a dispensation of the
banns hes the same effect as a marriage licence and the same
fee denianded for a marriage licence has to be paid to the

Provincisl Treasurer on the occasion of a dispensation (19).

6. Time of publicstion of banns before the marriage

0f the provinces which require the publication of the
banns on only one Sunday, all except Prince Edward Island
forbid the eelebration of the marriage until a certain number
of days after the day of the publication. Thaus Ontario and
Manitobe require the publication of the banns at least one week

before the date of the intended marriage (20) « New Brunswick

(18) ReS3eBeCoy 194&3, Ce 201, e 9o
(19) RoeSeMe, 1940, Ce 126, Se 7(5).

(20) 3.0., 1950, e. 42, s. 15(2); R.S.M., 1940, c¢. 126,
Be 8(1)0
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forbids the celebration of the marriage until after the
expiration of a period of “ive days from the Sunday on which
the banns were first published. If the clerr'man is satisfied
that because of urgent and exceptional circumstances a marriage
should be solemnized before the expiration of the five day
period, he may waive the requirement and celebrate the marricege
at such time as he deems proper, but must immediately after the
merriage advise the Registrar in writing of the reasons for his
action. A clergyman who celebrates merriage earlier than pre~
scribed without sufficient reason is liadble to have uls regls-
tration authorizing him to solemnize marriages cancelled (21).
In the provinces which require the publication of the banns on
more than one Sunday, the marrisge may be celebrated immediately
after the last day of the publication.

fost of the provinces also determine the time limit after
the publication of the banng after which the marriage may no
longer be celebrated unless the publication is repeated. Thus
Prince Edward Island, New Brunswick, Ontario, Manitoba,
Saskatchewan, British Columbia and the Northwest Territories
prescribe that if the marriage 1s not celebrated within three
months after the publication of the banns, the publication
lacks all validity for the celebration of any marriage (22).

(21) S.N.BQ’ 1951, Co 181, 8. 21, 23.

22) ReS.PeEsl. 1951, e. 91, 8. 4; SJ.N.B., 1951. ¢c. 181
s. z4§ $.00 19500, 42, 8. 18; R.S.M., 1940, c. 126, s. 8(1]

S.8. 195I é. 72, 8. 18} %-S.B.Co. I§ZB, c. 201, 8. 34;
OOEO&OT.. i949, 0: 10, 8. 10,
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Alberta limits this period to 60 deys after the second Sunday
of publication (23). Nova Scotia does not make 8 limitation of
this kind, but the permit required before the vublication of
the banns is valid for only three months from the date of its
issue (24).

7. Publication of banns as a requirement for the validity of
marriage

Only a few of the vrovinces make any mention of the relation
of the publication of the banns to the validity of a marriage.
Saskatochewan and the Northwest Territories expressly stete that
no irregularity or insufficiency in the proclamaticn of inten*ion
to marry or in the certifiecate of the publication shall invali~
date a pmarriage (25). On the other hand, Nova Scotia Jeclares
that no marriage shall be valid unless a permit has been obtained
for the publication of the banns and unles: the banns have
actually been published as required by the Marriage Act (26).
ontario states that if the parties to a marriege solemnized in

good faith and intended to be 1in compliance with the requirements

(23) R.S.A., 1942, e¢. 303, s. 10.
(24) S.NOSO’ 1946’ Coe 4’ S 13(3).
(25) 3.8., 1951, 6. 72, 2. 19; Q.N.W.T., 1949, ¢. 10, s. 27.

(26) 3.M.3., 1946, ¢. 4, 3. 12(b). The writer personally
xnows of a case in this province in which a clergyman was told
that a marriags which he had performed was invalid because he
had published the banns on the first Sunday before he had ob-
tained the permit. To avold difficulties with the civil.
authorities, he had to obtain a licence for the parties and

repeat the ceremony.
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of the Marriage Act are not legully disquali’led to narry and
after the solemnization have lived togesher and cohabited us
wan and wife, the marriage will be deemed valid notwithstanding
the absence of or aany irregularity or insufficiency in the
fublication of the banns or in the issue of the licence (27).
This appears to leave open the question of the effect of non-
compliance with the required formelities where one or both of
the parties was or were not acting in good faith, or where, if
both were acting in good faiih, tlere was no subsequent cohabi-
tation as man and wife. However, it has been repeatedly held
that provisions in a statute regarding the formalities of
marriege are directory only, and that failure to eomply there-
with does not invalidate the marriage unless the statute

expressly or by necessary intendment so provides (28).

8. Forwarding of material furnishing evidence of freedom to

marry
Most of the provinces prescribe that the issuer of marriage

licences or the minister or clergyman who publishes the banns

or solemnizes the marriage forward to the Registirar General, or

some other provincial official as the case may be, all docu~

mentary material that has been gathered as evidence of the

freedom of the parties to marry. Such documentary material also

serves as the justification of the action of the person who
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(27) Soo.’ 1950, Coe 42’ Se 440

(2€) Canadlan Encxcloggdio Digest, Ontario, 2nd ed.,
vol. 6, D. 3. Cf. also chapter 1, p. 8f. above.
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solemnized the marriage or published the banns or issued the
licence. We are here concerned ehiefly with the minister or
clergyman and therefore will exclude the duties of the issuer
of marriage licences.

In Ontario all such doecumentary material must be sent %o
the Registrar General immediately after the publication of the
banns (29). In Nova Scotia it must be forwarded to the issuer
before the issue of a permit for the publication of the banns (30).
In Newfoundland, Prince Edward Island, New Brunswick, and Yukon
Territory no affidavits are required by law before the publi-
cation of the banns, and no special mention 1s made of forwarding
other documents. In British Columbia every minister or clergy-
nan who publishes the banns must, during the week betwsen the
first and the second publication, mail to the district registrar
a certificate of banns (31). The affidavit is not required
before the nublication of the banns. The consent of the parents
or a daclaration of a judge dispensing with sueh consent must
be filed with the minister or clergyman who publishes the
banns (32). If an order of presumption of death 1s required,
it and the statutory declarations must be sent by the minister

or elergyman or the marriage commissioner to the Director of
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(29) 8.0., 1950, c. 42, 8. 35(2).
(30) S.N.S., 1946, c. 4, s. 13(4).
(31) R.S.B.C., 1948, e. 201, s. 9(5).
(32) Ibid., 8. 26(3).
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Vital Statistics (33).

In Manitoba the certificate of the publicution of the banns
or of their dispensation must after the merriage be sent to the
Department of Health and Publiec welfare ($4). ‘he clergyman
or minister who publishes the banns or tie head of the chureh
or congregation who grants a dispensation of the banns must
forward to the Department the affidavit and any other docu-
mentary evidence satisfying him of the facts (35). In
Saskatchewan all documents furnished to the minister or olergy-
man by the parties must be sent together with the csertificate
or ecertificates of the publication of the banns to the Director
within one week after the second publication of the banns. But
if the banns are published by the clergyman who officiates at
the marriage ceremony, all such documents may be forwarded by
him to the Director within 48 hours after the marriage (38).

In Alberta the minister who solemnizes the marriage must send
all such doecuments to the distriet registrar within three days
after the ceremony tozether with the report of the marriage (37).
In the Northwest Territories the clergyman who solemnizes the

narriage mast within 48 hours after the ceremony send to the
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(33) Ibid., s. 48(4).

(34) R.SM., 1940, o. 126, s. 8(5).
(35) Ibid., 8. 18(4).

(36) Ss8., 1951, c. 72, s. 14(4).
(37) 8.A., 1945, c. 67, 8. 5.
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Commissioner a certificate of the publication of the banns and
all other documentary evidence of the freedom of the parties

to marry (38).
Article 2. Issue of marriage licences

If an intended marriage is not preceded by the mublication
of the banns, the parties have to obtain a marriage licence. A
marriage licence may be defined as a document granted by the
conpetent civil anthority showing that 1t has besn informed of
the intention of marriage between two dsterminad parties and
that, since there is no legal objection to the marriage, a duly
qualified person may officiate at the ceremony. A marriege
licence does not prove absolutely that there is no impediment
to the marriage, but merely indicates that the requirements of
the e¢ivil law have been fulfilled and that the minister or
clergyman is free to solemnize the marriage without fear of
baing punished for his action. If there had been evidence of
some impediment to the marriage, the issuner could not have
issued the licence.

Prince Bdward Island is the only province in which the
licence is addressed to some determined minister or clergyman.
Licences in the other provinces authorize any duly qualified
person to solemnize the marriage within the province. Another

8light exception is the licence granted in Alberta which

(38) OONOW.TO, 1949, Coe 10, Soe 260
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de termines the place in which the marriage is to be celebrated (39).
A marriage licence is nct required in Ceanede unless the

banns ere not published. The province of Newfoundland does

not have marriage licences &t all. And in the other provinces

a lieence is required only for civil marriages and for a few

other cases in which the banns may not be published.

l. 1Issuers of marriage licences

In most of the provinces marriage licences can be obtained
from persons who have been appointed to act as issuers or deputy
issuers of marriage licences. The licence is officially issued
by the Lieutenant Governor, Registrar General, or some other
provincial official as determined by the various Merriage Acts (40)
But no licence is effective until it is properly completed and
signed by some issuer or deputy issuer at the request of the
parties to an intended marriage (41). Sueh issuers of marriage
licences have anthority to receive the rsquired application,
the statutory declarations, and may demand additional evidence

of the parties or even of other persons if they have reason to

(39) R.Se.h., 1942, e. 303, Form A in the schedule. How~
ever, when afked for an explanation of this lioence form, the
Deputy Registrar General of the province replied that "the
marriage may be performed anywhere in the Province of Alberta"
(Private letter to the writer).

(40) 1In Ontario the Provinecial Secretary may grant a
special permit for the solemnization of marriage. This permit
takes the plsce of an ordimary marriage licence (Cfe S0,
1950, ¢. 42, &. 4(3), and Form 1 in the schedule).

(41) In Yukon Territory the minizters or clergymen of any
church or religious denomination are ex officio issuers of
marriage licences (Cf. c.o.Y.TO. 1914. Coe 36. e 6).
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think thet any statements are not trune or that the parties sre
under some impediment. Saskatohewan and the Northwest Terri-~
tories preseribe that the issuer read to each of the parties
separately the form of the licence in order to prove that they
Tully understand its contents. And in case either of them does

not understand the English language, an independent interpreter

must be employed (42).

2. Application for marriage licences

In most of the provineces the application for a marriage
licence is made by the party or parties presenting to the issuer
the affidavit or statutory declaration required before the
issve of a licence. At such time they must also presant the
other required documents such as the consent of parents, birth
certificates, health certificates, etc., depending on the
requirements of each province as explained in the previous
chapter. But Alberta requires that the parties present a
special application besides the genersl affidevit (43).

All the provinces prescribe that the application be ac~
ecmranied by a licence fee. This fee ranges from $1.00 for
Indians in British Columbia to $2.00 in Northwest Territories,
$3.25 in Prince Edwerd Island, $4.00 in New Brunswick, $5.00
in Novea Scotia, Ontario, Manitoba, Saskatehewan, British

Columbia, and Yukon Territory, and $6.00 in Alberta.
(42) S.8., 1951, ¢. 72, s. 26; Q.N.W.T., 1949, c. 10,

(43) Re.S.A., 1943, 6. 303, 2. 6. Cf. elsc Form B in the
schedule.
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3. ObJjections to or disputes over the issue of marriage
licences

Upon the payment of a fee of $2.50 in British Columbia and
of $3.00 in New Brunswick, any person may lodge with the issuer
of marriage licences a caveat or objection against the issuing
of a licence for the wmarriage of any person named in such a
caveat. If the caveat 18 lodged with the issuer and is duly
signed by or on behalf of the person who lodged the same, and
if such person states his place of residence and the ground of
obJection on which his caveat is founded, no marriage licence
may be issued until the issuer has examined into the matter of
the caveat and 18 satisfied that it ought not obstruct the
issue of the licence, or until the caveat is withdrawn by the
person who lodged it. In diffiecult or doubtful cases the issuer
may refer the matter of the caveat to the Director or Registrar
General for his advice (44).

If the issuer in British Columbia decides against the
person lodging the caveat, that person may appeal to the
Director, on giving notice of his intention to appeal within
two olear days after the decision, stating the grounds of the
appeal. The decision of the Director is final and is binding
on the issuer of marriage licences (45).

Prince Edward Island provides that if, upon the appli-

cation of any parties for a licence to marry, any question or
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(44) R.S.B.C., 1948, o. 201, s. 21; S.N.B., 1951, e.
181, s. 16, -

(45) R.3.B.C., 1948, c. 201. 8. 22,
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dispute arises as to the eligibility of either of such parties
to obtain a licence, either of the applicants or the Attorney
General may apply to the Supreme Court of Judicature for a

ruling as to the eligibility of suoh applicant (46).

4. Issue of marriage licences

The issuer may not issue a licence unless he is satisfied
that the parties to an intended marriasge are free to marry.
To make it possible for §he issuer to ascertaln whether all the
requirements have been complied with and whether there is any
lawful impediment to the proposed marriage, several of the
provinces prescribe that the licence may not be issued until a
certain number of days after the application for the licence
has been made. Thus in Prince Edward Island the period of delay
is one week; in Saskatchewan seven days; 1in Nova Scotia and

New Brunswieck five days, and in British Columbia and Alberta

three days.

In Nove Scotia, New Brunswiek, Saskatchewan and Alberta
the issuer may waive the requirement of the period of delay if
there are exeeptional and urgent cireumstances to warrant the

earlier celebration of the marriage (47). 1In Prince Edward
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(46) S.NeBs, 1951, e. 181, Se 23,

4” SON.S. 1946, Co 4, 8. 17; SoNoBo’ 1951. Coe 181,
Se 13§ 2%; S.s.,'1951, e. 72, s. 30; R.S.A., 1942, ¢. 303,
Be 8. Howovi??'in Alberta the issuer mey waive the requirement
of the period of delay only if he is satisfied that both parties
are over the age of 21 years or that either or both of them
have previously been married and that there is no legal impedi-
ment to the marriage. He may also waive the requirement for
the marriage of a minor if the proper parent or guardian appears
personally before him and then and there gives his consent to

the marriage.



BANNS AND MARRIAGE LICENCES 175

Island and British Columbia the issner must obtain the Per-
nission of the Provinoial Secretary or the Director respectively
1f he wishes to issue a licence before the expiration of the
required period of waiting (48).

Several provinces do not require any definite period between
the application for the licence and its issue, but do prescribe
that the marriage mey not be celebrated until a certain number
of days after the issue of the licence. Thus in Ontario the
marriage may not be celebrated earlier than the third day after
the 1ssue of the licence. However, the Provincial Secretary
may in his absolute discretion authorize the solemnization of
the marriage earlier than such third day (49).

Manitoba and the Yukon Territory require a lapse of 24
hours between the issue of a licence and the celebration of the
marriage, but Manitobe permits the person who 18 %o solemnigze
the marriage to have the ceremony earlier if he is satisfied that
there are exceptional circumstances rendering it advisable and
proper to do so (50).

The Marriage Act of Nova Scotia forbids anyone to solemnize
any marriage unless he has, notv less than three days before such
solemnization, received notiee of the names, places of residence,
oecupation, age and conjugal condition of the parties to the

intended marriage, except npon the production of evidence satis-
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(48) eSePeEele, 1951, Qe 91, 8. 6; R.3.B.C., 1948, Co
201, 2. 15( .

(49) S.0., 1950, c. 42, s. 14,
(50) R.S.M.’ 1940, Ce 126, Be 8; OO!OT.’ 1958, Ce Do



BANNS AND MARRIAGE LICENCES 176

factory to him that there exiet exceptional and urgent circum~
stances sufficient to Jjustify the earlier solemnization of the
marriage. But this rule does not apply to a marriage betveen
persons either of whom has landed at eny port in the province
from overseas with the intention of marrying upon arrival at
the said port (51).

Several of the provinces require that at least one of the
parties must have resided in the province for a certain number
of days before the application for a licence. Thus Ontario and
Manitoba preccribe that no licence may be issued if neither of
the parties to the intended marriage has, for 15 days immediately
preceding the date of the application for a licence, had his
usual place of abode within the province, unless the Provincial
3eeretary or the Minister of Health and Publiec Welfare re-
spectively in writing authorizes the lssue thereof. An
additional fee of $5.00 must be paid by the pariy for such an
authorization (52).

In British Columbia an eight~dey residence is required of
at least one of the parties. Dut an application may be nade
to the Director for a permit authorizing the issuer to receive
the statutory declaration without it containing a statement
that eisher ol the parties had previously resided in the

province (53).
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‘51) SONOS., 1946. Ce 4, Se 19,

(52) SoOo, 1950, Co 42, Be 5. 38; RoSoMo’ 1940, Co 126,
Se 18(5); SOuO’ 1944’ Coe 28’ 3. ll.

(55) RoSoBaCo, 1948, Coe 201. Se 13(4)0
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As to the hour of the day for issuing licences,
Saskatchewan and the Northwest Territories meke speeial mention
in their Marriage legislation that no licence may be issued
betwsen the hours of ten o'clock in the evening and six o'clock
in the morning unless the issucr is satisfied from evidence
adduced to him that the proposed marriage 1s legal and that
exceptional eircumstances exist which render the issue of the
lieence advisable (54). In Manitoba no licence may be issued
bhetween eleven o'clock in the evening and six o'clock in the
morning, but the same excertions are made as in Saskatchewan
and the Northwest Territories (55).

In all the provinces the marriage licence is valid for
only three months from the date of its 1ssue. If the marriage
is not celebrated within that period, a new licence must be

obtained.

S5« Return of merriage licences

Several of the provinces require the return of the licence
to the Department in charge of the registration of marriages.
The form for the report of the marriage is sometimes endorsed

on the licence form. In this way the licence is returned with
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(64) S.3., 1951, ce 72, 3. 33; Q.N.W.T., 1949, o. 10,
s. 39,

(55) R.S.M.’ 1940, c. 126’ 8. 20(3).
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and forms part of the registration of the marriage. This
method 1s followed in Nova 3cotia, Prinece Edward Island, and
Ontario (56). In Manitoba and Saskatehewan the clergyman or
minister must send in the licence separately (57). 1In the
other provinces the licence is kept by the eclergyman or minis-
ter in the reeords of his church as his authority for the

celebration of the marriage (58).

6. Necessity of a marriage licence for the validity of marriage

Nova Scotia is the only province which expressly declares
that a marriage shall not be valid unless a licence has been

obtained for the solemnization of the marriage (59). This, of
course, applies only to those marriages for which the banns
have not been published. New Brunswick, Manitoba, Saskatchewan,
British Columbia, and the Northwest Territories expressly state
that no irregularity in the issue of a licence shall invalidate
a merriage celebrated in pursuance thereof if it has been
obtained or acted on in good faith (60). This appears to

leave open the gquestion of the effect of the complete absence

(56) SeNeSe, 1946, c. 4, 8. 2l; ReSe.P.E.Il., 1951, Ce 91,
8. 5(4); SOOO’ 1950' Oo 42, 8. 28.

(57) RoSoMo, 1940, Ce. 126, 8. 8(5); §:_S_o, 1951, Ce 72.
Se 37,

(58) Cf. e.g., S.N.B., 1951, Ce 181, Se 24(5).

(59) S.N.s..~1946' e. 4' 80 120

(60) S.N.B., 1951, ¢. 181, s. 12(4); R.S.M., 1940, c.
126, 8. 13; SoSo: 1951’ . 72, 8. 34; O.N.W.i., 1949, Coe

].0, 8. 40,
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of a licence or of the non-compliance with the required
formalities where one or both of the parties J1id not act in
good faith. However, according to the principles outlined

in chapter 1 (61), it seems that even in these cases the
marriage would not necessarily be considered invalid, but the
offending parties would be liable to m penalty. The other
provinees say nothing about the marriage licence as a require-
ment for a valid marriage. The registration of the marriage
will show whether or not a licence has been obtained. If the
licence has not been obtained, or if there has been some
irregularity, the parties or the officiating elergyman or
minister will usually be asked by the authorities to see that

such irregularities are rectified.

Article 3. Summary of ecclesiastical legislation and comparison

with eivil legislation

Acecording to the Code of Canon Law, the publication of
the banns is necessary for the licit celebration of marriage
but not for its validity (62), and there are no special
penalties attached for the unauthorized omission of the banns.
However, the publication may not be omitied even if 1t 18
certain that no impediment exists to hinder the marriage (63) .
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(61) Cf- p. 8f. abova.
(62) CedeCoe, CAN. l022.
(63) ct. COJOCO’ can. 2l.
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The obligation of publishing the benns rests with the
proper pastor (64). The proper pastor is the pastor of the
place in which elther of the parties to the intended merriage
has either a domicile or a guasi-domicile (65). Thercfore
the banns may have to be published in even more than two places
if the parties do not have the same domicile and if either of
them has more than one domiscile. And if either of the parties
lived for six monthe in any other place arfter having attained
the ags of puberiy, the loecal Ordinary may order the publi-
cation of the banns in suoh & place or preseribe other means
of  proving the freedom to marry. If there 18 any reason for
suspiocion of a possible impediment, the banns may also have %o
published in a place in which & party resided for less than
six months after having attained the age of puberty (66).

It i3 therefore evident that the ecclesiastical lawas on the
publication of the banns are much stricter than those of the
civil laws of the provinees.

Banns nust be published on three consecutive Sundays or
other days of precept before the marriage. This publication
may be made during Mass or other divine dervices which are
usually attended by the faithful (67). However, it is only

in the province of New Brunswick that the civil law accepts

) O D W - ) A GES R M) A S S P

(64) CeJoCoy cCANo 1023, S2.

-

(65) Ibido, can 94’ 51
(66) Ibvid., can. 1023, §2, 3.
(67) 1Ibid., can. 1024.
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the publication of the banns on Holy Days celebr-ted as
Sundays. In the other provinces, pastors will have %o see
that, 1f they desire to publish the banns on a day of pHrocept
other than Sunday, the banns are published at least on that
number of Sunday: as required by the eivil law. The Code
authorizes the local Ordinary to substitute for the publication
of the banns a pnblic notice of the marriage affixed to the
doors of the church for a period of at least eight days, which
period must inclucde two days of precept (68). But nowhere in
canada will this meéthod of publication be accepted by the civil
law, which preseribes that the mnblication of the banns be made
ropenly and in an audible voicer,.

As to the time of the celsbration of the marriage after
the publication of the banns, canon 1030, §1 prescribes that
the marriage may not be celebrated until three days after the
last pnblication unless there is a reasonable cause for having
the marriage earlier than the third day. Pastors will not
find much difficulty from the ¢ivil law in this respect becausze
1t 13 only in thnse provinces which require only ons publi-~
cation of the banns that a period of delay i3 preseribed. If
the marriage is nnt celebrated within six months after the last
nublication, the banns must ba repeated unless the loocal
Ordinary nrovides ntherwise. However, to avoid conflict with
the civil authorities, this period must for practical purposes

be shortened because in all the provinces the banns must be
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(68) 1Ibid., can . 1025.
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repeated if the marriage does not follow within three months
after the publication, and Albertea prescribes their repetition
1f the marriege does not follow within two months.

The banns nay not be published for mixed or disparate
narriages unless the local Ordinary judges that 1t is opportune
to do so (69). Furthermore, canon 1020 givee the local
Ordinary authority to dispense with the publication of the
banns in whole or in part if there is some good reason why the
banns should not be published. If the dispersation is given
to omit only one publication of the banns there will generally
be no conflict with the civil law becaucse most of the provinces
demand the publiecation on only two and some on only one Sunday
before the marriage. But if the dispensation includes all three
publications, or so many of the publications that the require-~
menta of the civil law of the province can no longer be complied
with, & civil licence will have to be obtained. This applies to
all cases in whieh the banns may not or are not de facto
published. Manitoba is the only province which allows the proper
ecclesiastical aunthority to dispense with the publication of
the banns as reculred by the Marriage Act of the province (70).
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‘69) Ibido, can. 1026,

(70) 1In practice, however, Catholics usually do not
frequently use this right of dispensing with the c¢ivil require-~
ments because a fee equal to that demanded for & marriage
licence must be paid to the Provincial Treasurer on the occasion
of a dispensation. Therefore, the parties are usually told to
obtain a marriage licence. In such cases the local Ordinary
dispenses from the banns but it is not considered as a dispen~
sation according to the e¢ivil law. However, this power to
dispense could be very useful for urgent cases in which it might
be hard to obtain a marriage licence.
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In Canon Law there is no such thing as a marriage
licence, unlese the Aispensation of the banns may be considered
as comparable to the clvil marriege licence. Otherwise, the
only thing that could in some way correspond with the marriage

licence is the nihil obstat of the loecal Ordinary (71).

(71) cCf. 3.C. of the Sacraments, Instruction, June 29,
1941: A.A.3., vYol. 33 (1941), p. 297.



Chapter 8
THE CELEBRATION OF THE MARRIAGF

Having first discussed the preliminaries required before
the celebration of a marriage, we now turn to the consider-
ation of the marriage ceremony itself. The State and the
Church are concerned not only that proper investigations be
made to ascertaln whether the parties are free to marry, but
also that the marriage ceremony be performed in proper manner.
It 1s for this reason that both the civil and the ecclesl-
astical law determine who may perform the marriage, and how,
when, and where the ceremonies are to be performed.

For the sake of clarity we shall treat separately of the
three different kinds of marriages, namely, marriages in the
presence of a clergymean or minister, marriages in the presence
of a clvil magistrate, and marriages according to the common

law.

Article 1. Marriage in the presence of a clergyman or

minister of religion

1. Persons authorized to officiate atv the ceremony
A previous chapter has dealt with the persons who are
authorized to perform the ceremony of marriage. As was there
stated (1), all such persons must be registered with the
Registrar General or other officilal before they may solemnilze

marriages. Only Newfoundland and Yukon Territory do not

(1) ¢f. p.1l12 above.
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require such registration. All the provinces require that
the marriage be performed in the presence of a duly qualified
officiating minister who acts as the officlal wlitness of the

marriage.

2. Presence of witnesses

All the provinces and the territories require the presence
of at least two witnesses at the marriage besides the offici-
ating clergyman or minister. However, in none of them is it
expressly stated that the presence of such witnesses 1s nec~-
essary for the validity of the marriage. They merely pre-
scribe that the marrisge shall not be celebrated without the
presence of at least two witnesses besldes the person who
solemnizes the marriage.

The legislation on the requirement of the presence of
witnesses 1s very brief. Nova Scotia, Prince Edward Island,
Manitoba, Saskatchewan, alberta, and the Northwest Territories
prescribe that the witnesses be adult persons. Newfcundland,
Kew Brunswick, Saskatchewan, British Columbla, Northwest
Territories, and Yukon Territory specify that they must be
credible persons (2). In most provinces the witnesses must
sign the register or certificate of marriage immediately after

the ceremony. That 1s all that the darriage Acts of the

(2) cr. COS.N.F.’ 1916, Ce 105, S. 2; SQNQSQ, 1952, Ce 8,
Se ll; SoPtEoIo, lgbc, Coe 31, Se 12; Se N.B., I§51, Coe 181, S.
24(2); RcS.Mo, 1940, Coe 126, Se 8(5); S-S-, 1951, Ce 72, Se
54; R.S.A., 1942, c. 303, s. 7; H.S.B.C.. 1948, c. 201, s. 10;
0.M.W.T., 1949, ¢. 10, s. 11; C.D0.Y.T., 1914, c. 60, s. 4.
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various provinces have to say on the subject of witnesses.

3. Time, place, and manner of celebration
a) Time

The civil law of the provinces has little to say about
the time for the celebration of marriage. Marriage may be
celebrated on any day of the year. No day of the year is as
such excluded. However, 1n some of the provinces a marriage
may not be celebrated until a certain number of days after the
issue of the licence or the publication of the banns (3).

Such periods of waltin:g are no doubt required to prevent as
far as posslble abuses resulting from hurried and i1ll-considered
marriages.

A few of the provinces specify the hours during which
marriage may or may not be celebrated. In Manitoba, Saskatch-
ewan, and Northwest Territories no one may celebrate a marriage
between the hours of ten o'clock in the ufternoon and six
o'clock in the forenoon unless he 1s satisfied that the pro-
posed marriage 1s legal and that exceptional circumstances
exist which render 1ts performance between those hours advisable.
But Manitoba expressly states that the fact that the ceremony
was not performed between any particular hours shall not be a
valld objection to the legality of a marriage (4).

The ceremony of marriage 1s an important public contract

(3) ¢f. p.162 above.

(4) R.S.M., 1940, c. 126, s. 8(2), 22; $.5., 1951,
Co 72, Se Sg; OQN'W.T., 1949’ Ce 10’ 8e 12.
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which must not be entered upon as it were stealthily and
upon the urginga of a sudden whim or fancy. The purpose of
restricting the celebratlion of marrla;;c to certain hours 1is
no doubt to prevent the possibility of hurried wmarriages
which a;e usually regretted later on and not too infrequently

lead to the divorce court.

b) Place

In the civil law the place of marriage is not very im-
portant. Once the parties have proof of the due publication
of the banns or have a valid marriage licence, they may marry
anywhere within the province. They are not obliged to have
the marriage solemnized in the place in which the banns were
publiahed nor in the place 1n which they obtained their mar-
riage licence. However, there are a few minor exceptions.
The form of the licence in use in Alberta seems to indicate
that the marriage must be celebrated in the place mentioned in
the licence (5). The licence in Prince Edward Island 1s ad-
dressed to the parties and to the person who 1s to solemnlze
the marriage (6). In the other provinces the licence author-
izes the solemnization of the marriage by any qualified person
within the province.

There is likewise little or nothing said about the im-
mediate place or building in which marriage must be celebrated.

Several of the provinces state that the marriage must be

(8) ¢f. note(39) on pagel7l above.

(8) ReSsP.E.I., 1951, c. 91, Form A in the schedule.
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celebrated openly or publicly. It is, of course, taken for

granted that marriasge will ususlly be performed in a church or
other place of worship. DBut thers seemns to be nothiay in the
marriage leglslation of any of bthe provinces that ooll;tes one
to have the marriage celebrated iIn any special bullding. Man-
itoba expressly states that the fact that the ceremony was not
performed in a consecreted church or chapel shall not be a

valid objectlion to the legality of a marriage (7).

¢) Manner of celebrating marriage

The essence of the marrlage ceremony 1s that the parties
take each other as men and wilfe by means of the exprsssion of
the marrlage consent. None of the provinces prescribes any
special form or ritual. Special mentlon of ceremonial 1s made
only 1n reference to civil marriages. It seems to be taken
for granted that each person who solermnizes marriage is supposed
to perform the ceremony according to the rites and usages of
the religious denomination to which he belongs. Aall the re-
liglous denominations are left free to follow their own 1litur-
gical rules. However, there may be an exception for Guakers
and similar religious socleties which ordinarily do not have
an officluting minister at the marriage. These exceptional

cases are ccnsidered in the followlng section.

4. Lxceptional forms
a) Special provisions for certaln religlous socleties

Certaln religious groups or socleties do not have any
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(7) ReSelMe, 1940, Ce 126, S. 22
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specially appointed person to act as the minister of the con-

gregation. When the members of such socleties contract mar-

riage, they do not have the ceremony performed before a minister.

They contract marriage by merely manifesting the marital con-
sent in the presence of the soclety or congregation. Those
who wish to marry according to such rites may run into diffi-
culties because the civil law requires that the ceremony be
performed in the presence of a competent minister or other
person authorized to solemnize marriages. Such persons are
free to have a clvil marrlage contract, but they usually
prefer to be married accordin; to their own rites.

Several provinces make provisions for marriages of this
kind. Ontario and Manitoha provide for the solemnization of
narriage accordinyg to the rites, usages, and customs of the
religiocus Scclety of Friends, commonly called Quakers. All
the dutles imposed upon other persons who solemnize marriages
must, with respect to such marriages, be performed by the
clerk or secretary of the soclety or of the meeting at which
the ceremony 1s performed; but this does not require the
marriage to be celebrated or solemnized by such clerk or
secretary (8).

British Columbla also permits the members of the Soclety
of Friends to contract marriage according to thelr rites and
ceremonies provided that they comply 1n all respects with the
provisions of the Marriage Act as to registration of ministers

or clergymen and as to the registratlion of the marriage. The
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(8) s.0., 1850, c. 42, s. 21(4); R.S.HM., 1940, c. 126, s.

4.
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freedom of the Society of Friends is therefore only partial
because they still must have thelir marriages performed in the
presence of an official witness approved or registered by the
Director of vVital Statistics (9).

Saskatchewan makes speclal provision for the marriages
of Doukhobortsil according to the rites and ceremonies of their
own relligion or creed, if either of the parties 1s a Doukhobor.
The presence of a minister or other official witness 1s not
required. The parties must obtain a licence and comply with
the other preliminaries to the celebration of a marriage. The
male party is made responsible for the registration of the
marriage (10). Several court decisions have upheld the validity
and legality of marriagee celebrated according to the rites

and ceremonies of the Doukhobortsi (11).
b) Marrliage by proxy, interpreter, etc.

In none of the provinces is there any law expressly per-
mitting marriages by proxy. Ontario and British Columbia are
the only provinces whose Marrlage Act expressly states that
both parties to the marriage must be present in person at the

ceremony (12). It seems that even though the other provinces

(9) R.S.B.C., 1948, c. 201, s. 9(4).
(10) 8.S., 1951, c. 72, s. 42.
(11) ¢f. e.g., Polovnikoff v. Polovnikoff, (1930) 2 W.W.R.

177; Chernenkoff, v. Chernenkolf, (1930) 2 W.W.R. 165, (1930)
D.L.R. 1001l.

(12) s.0., 1950, c¢. 42, s. 19; R.5.B.C., 1948, c. 201,
8. 10.
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do not expressly demand the personal presence of both partles,
they will not accept marriage by proxy as a valid contract.

The wrilter inquired of several provinces and was told that
marriage by proxy would not be accepted, but that if a resident
of the province married in this manner in a foreign country
which permlts murriagze by proxy, tne marria; e wouald be accepted
as valid in the orovince.

Marrliage with the use of an interpreter will no doubt be
accepted by the civil law of the provinces. However, only
Saskatchewan and the Northwest Territories expressly declare
thet no clergyman or commissioner may perform a marriage cere-
mony 1f either of tl.e contracting parties does not speak or
understand the language in which the ceremony is to be per-
formed unless an indenrendent interpretsr is present to inter-
pret and convey clearly to that party the meaning of the
ceremony (13).

Since marriages by proxy are not accepted by the civil
law, 1t seems that marriages by letter, messenger, or other

means of communication wlll likewise not be accepted.
Article 2. Marriage In the presence of a civil magistrate

In New Brunswick, Nova Scotia, and Prince Edward Island
all marriages must be celebrated in the presence of some duly
qualified and registered minister of religion. These provinces
do not permit the celebratlion of murriage In the presence of a

civil magistrate. Newfoundland permits such marriages only in

(13) S.S., 1951, c. 72, s. 60; O.N.W.T., 1949, c. 10, s. 13.
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certaln exceptional circumstances when a minister or clersyman
or licenced teacher or preacher cannot bhe obtuined hecause of
the remotemness of the parties from such persons. In the other
provinces and 1n the territories the partlies may have their
marriage solemnized by a civil msgistrate 1f they do not desire

a religious ceremory.

l. Preliminaries to a civil marriage

In most of the provinces the preliminaries for a civil
marriage are the same as those for a marriage celebrated in
the presence of a minister or clergyman under the authority of
a marriage licence instead of the publication of the banns.
In other words, the ordinary marriage licence 1s sufficient
also for a civil marriage. It is only iIn the province of
British Columbia that speclal preliminarles are required before
the celebration of a civil marriage. These prelliminaries are
still much the same as they were in England in 1836 (14).
The parties must give notice in writing of their intended mar-
riage to the marriage commlssioner of the dlatrict in which
they propose to marry. The notice must be given at least three
days before the date of the intended marrlaze, and one of the
parties must make a statutory declaration in the presence of
the marriage commissioner. If neither of the parties can con-
veniently attend before the commissioner, the statutory dec-
laration may be made before any person authorized by law to

receive statutory declarations, in which case the reason relisd

(14) Ct. p. 26 above.
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upon to excuse personal attendance before the commlssioner

must be stated. Upon receipt of the notice and the declaration,
the commissioner enters the notice in - s»necial book kept in
his office for that purpose. When he 1s satisfied that the
parties have ccmplied with all the requirements, he may, upon
the explration of a perlod of three dayvs after the glving of

the notice, grant a certificate of complliance. MNo irregularity

in the compllance with the above provisions will invalidate a
marriage 1f it is entered upon in good faith. Upon receipt of
& petition from the parties that 3t 13 expedient or in the
Interests of the perties that a marriage be sclemnized at once,
the Director may issue & permit authorizing the marriage com-
missioner to recelive the notice and the statutory declaration
without a statement that at least one of the parties has had his
resldence in British Columble for at least eight days prdor to
the meking of the declaration, and to grant the certifilicate of
compliance, and to solemnize the marriage at any time befors
the expiration of the period of three days after the reception

of the notice [15).

2. FPorm of a clvil marriuge
A civil marriage must be performed in the presence of the
competent civil magistrate and two or more credible adult
witnesses. Ontario, Saskatchewan, and British Columbia requlre
that the marrliage be solemnlzed in the office of the civil

magistrate. British Columbla limits the time for such marriages
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(15) RoS-B.Co, 1948, Ce 201, s. 1l6~-19.
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from ten o'clock in the morning to four o'clock in the after-
noon, and Ontario from nine o'clock in the morning to five
o'clock in the afternoon (18).

The essence of tho marriage ceremony is that in the pres-
ence of the civil maslistrate and the witnesses each of the
parties decl:ves: "I do solemnly declare that I do not know of
any lawful impediment why I, a. B., may not be joined in matri-
nony to C. D.", and that each of the parties says to the other:
"I call upon these persons here present to witness that I, A. B.,
do take thee, C. D., to be my lawful wedded wife (or husband)."
British Columbla and Saskatchewan seem to 1limit the whole cere-
mony to just these essentiul elements (17), but Ontario and
Manitoba state that no particular form of ceremony 1s required
except that in some part of the ceremony, in the presence of
the magistrate and the witnesses, the parties must make the
above declarations (18). Fees for civil marriages range from
$1.00 for Indians in British Columbia to $10.00 in Ontario.
Manitoba, Saskatchewan, and the lNorthwest Territories require
a fee of $5.00, an; British Columbia a fee of $7.50 for parties

other than Indlans.

(16) S.0., 1950, c. 42, s. 26(2); R.S.B.C., 1948, c.
201, s. 197IV(a). -

(17) ¢f. S.8., 1951, c. 72, s. 46; R.S.B.C., 1948, c.
201, s. 19(1).” Uporn inquiry by the writer, the Director of
Vital Statistics of Saskatchewan stated that additional cere-
rmonies would not necessurily be excluded but that they would
not form a part of the civil ceremony as such.

(18) Cf. S.0., 1950, c. 42, s. 25; R.S.M., 1940, c.
126, e. 6(3). N
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Saskatchewan, British Columbia, and the Northwest Ter-
ritories make special provision for those who have been married
by a civil contract but who may desire a second ceremony for
religlous purposes. Such a ceremony 1is merely supplementary
to the civil contract and 1s not registered as a merriage. In
British Columbia such a second marriazs ceremony nay be per-
formed if the parties produce the marriage commissioner's
certificate contalning a copy of the registration of the clvil
marriage. In the Northwest Territories the licence obtained
for the prior oivil marriage 1s sufficiont autihorization for
the performance of the second ceremony even thouzh it is not
performed within three months from the date of the 1ssue of the
licence (19). It seems that in the other provinces which
allow civil marriages it is not forbidden to perform a second
ceremony for religlous purposes. .lowever, civil marriages are
resorted to usually only in cases in which thie parties elther
do not desire or for some reason find it impossible to havse a

religzious ceremony.
Article 3. Marriage according to the common law

The term common law marriage 1s generally taken to mean

a marriage which is contracted without fulfillment of the
statutory solemnities for marriage and especlally without a
legally authorized ecclesiastical or civil ceremony. Tt is a
union which arises from the mutual agreement between a man and

a woman to become husband and wife and to live tozether as
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(19) of. S.8., 1951, c¢. 72, s. 53; R.S.B.C., 1248, c.
201, s. 20; O.N.W.T., 1949, ¢c. 10, s. 15.
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such, followed by their actual cohabiting as man and wife and
holding themselves out to their acquaintances as occupylng

that relationship. A common law wife is a woman who 1s united

with a man by marriage which though informal is such as was
recognized by the common law (20).

There is a certain amount of confusion as to the require-
ments for a common law marriage. Before Lord Hardwicke's Mar-
riage Act of 17583 (21) it was generally accepted that the pres-
ence of a priest or ordalned clergyman was not necessary for a
valid marriage. Under the ancient Cunon Law, which was the
basis of the matrimonial law of England, the intervention of a
priest was not required as an essentlial to the validity of a
marriage (22).

However, in 1844 in the case of Regina v. Millis (23),

the House of Lords declared that to constitute a valid marrisage
by the comaon law of England it must have been celebrated in

the presence of a clergyman in Holy Orders. Thlis decision

(20) Cf. Johnson, The Conflict of Laws, vol. 1, p. 297;
C. Bernard Alford, "Common Law Marriage in Relation to the
Code", in The Jurist, 4 Quarterly Review Published by the School
of Canon Law, Washington, The Catholic University of America,
vol. 2 (1942), p. 248; Robert L. Dillon, Common Law Marriage,
The Catholic University of America Canon Law Studies, n. 153,
Washington, The Catliolic University of america Press, 1942,
p. 63 Blanchett v. Hansell, (1943) 3 W.W.R. 275, (1944) 1
D.L.R. 21, aﬂf—med (1944) 1l W.W.R. 452, (1944) 1 D.L.R. 799.

(21) Cf. Chapter 2, p. 22 for the provislions of this Act.

(22) Alexander Wood Renton and George Granville Phillimore,
The Comparative Law of Marrlage and Divorce, London, Sweet and
Maxwell, Limited, 1910, p. 177.

(23) R. v. Mil1lis, 10 Cl. & F..534.
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was criticlized in Canada and even in England and was 1tself
adopted on an equal division of opinion on the principle that

Semper praesumltur pro negante (24). It was not followed in

the United States. 41l that is thére required for a wvalld

common law marriage 1s that marriegeable parties take each

other as husband and wife and live together as such (25).
However, there may possibly be exceptions to the general

rule laid down 1n Regina v. 1Millis. Lord campbell admitted that

"in circumstances where it 1s utterly impossible to procurs
the presence of a prisst, there may be a valid marriace by the
consent of the parties." ‘lherefore, 1f no ordained clergyman
is avalluble, as 1s sometimes the case at mission stations or
isolated colonial settlements, u marriage contracted by mere
agreement and not solemnized by a prisst in Holy Urders would
be recognized as valid Ly the common law (<6).

Apart from the question of the necessity of tle presence
of an ordained clergyman, there are two essential conditlons
for any valid marriage according to the common law. These are
the legal capaclty and the agreement to marry. The necesslty

of these two elements was pointed out In a case decided in

(24) Renton and Phillimore, op. cit., p. 178.
(25) Ibid.; Dillon, op. cit., p. 6.

(26) cf. Clive M. Schmitthof, A Textbook of the English
Conflict of Laws (Private International Law), 2nd ed., London,
Sir 1saac Pitman & Sons, Ltd., 1948, p. &0D; Rayden, Practice
and Law in the Divorce of the liigh Court of Justice, 5th ed.,
TLondon, Butterworth & Co., Ltd., 1945, p. 67, footnote; William
Latey and Perronnet Rees, Latey's Law and Practice in Divorce
and Matrimonlal Causes, 1l4th ed., London, Sweet and iaxwell,
Ttd., 1952, p. 32.
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the Manitoba King's Bench in 19435. A man, after having been
deserted by his lawful wife, lived for twenty yecars with another
woman. Both realized that they were incapabie of marrying.

After his death there was a dlspute concerning insurance benefits.
The Court declared that the second woman could not be his common
law wife because they were incapable of marrying. The judge
admitted that there was some confusion as to what formalities
could be dispensed with without invalidating a marriage but

that the two above mentioned elements were absolutely mssential
for a valid marriage (27).

The use of the term common law marriage for the union of
two persons, one of whom ls already legally marrlied, 1s there-
fore not proper. Nor should the union of two persons, even 1if
neither of them is already marrlied, without any true matri-
monial intent be termed a common law marriage. Mere cohabitation
without genuine matrimonial consent is not sufficlent. Ix-
perience has shown that many, if not most, of these unlons are
a mere living together in concublnage.

Having considered the definition and the basic require-
ments for a common law marriage, we now turn to the difficult
question whether it 1s possible to contract marriage according
to the common law in Canada.

According to the principle of lex locl celebrationis, a

marriage which has been contracted according to the common law

(27) cf. Blanchett v. Hansell, (1943) 3 W.W.R. 275,
(1944) 1 D.L.R. 21.
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in a place or country which accepts that form of marriage will
be accepted as valid in Canada. This principle was applied in
a case In Ontario in 1912 to determine the lawful heirs of a
man who had married according to the common law in the State
of Michigan. His common law wife and thelr three children
were declared the lawful heirs of the valid common law
nmarriage (28).

There are a few very interesting cases which show that
common law marriages have been accepted in Canada at least in
certain exceptional circumstances. These cases chiefly concern
the question of the valldlity of marrlages between white men and
Indian women which were contracted according to the Indlan
customs and without any religlous or civil ceremony.

A marriage was held to be valid where evidence showed
thet a white man from Lower Canada went to a place called Rat
River in the Indian country, and while s8till a minor took to
live with him as his squaw, or Indian wife, an Indian girl
residing there. The marriage was celebrated according to the
customs of the country without any religious or civil ceremony.
Since there was no priest, clerzgyman, or clvil officer with
authority to solemnlze marriages resident there at the time it
could not be celebrated in any other manner. The woman went
by the man's name, and they falthfully cohabited for twenty-
elght years in the Indlan country. When the man returned with

the woman and his children to Lower Canada, he introduced the

(28) Cf. Forbes v. Forbes, (1912) 20 O.W.R. 924, 3 0.W.N.
5§57, 3 D.L.R. 243.
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woman us his wife and nad the priest baptize two of his
children on the assurance that she was his lawful wife. Shortly
afterward he repudiated her and married & white woman. 1In the
legal proceedings after his death to determine the lawful heirs,
the Indian woman was declared to have been his lawful wife (29).

In 1889 1t was unanimously hela by the Supreme Court of
the Territories that the laws of England respecting the solem-
nization of marriaze were not applicable to the Indians resid-
ing there and that a marriage between Indians by mutual consent
and according to Indlan customs was valid, provided that neither
of the parties had a consort living at the time (30).

However, in an action by the administrator to have the
next of kin of the deceased ascertalned and the rights of all
claimants to the estates declded, it was held that a contract

of marriage per verva de praesentli in the Territoriles, entered

into between a white man and an Indian woman domiciled there
without a ceremony of uny kind followed by cohabitation as
husband and wife, was not & legally valld marriage in view of
the fact that in that portion of the Territoriss where the
contracting parties were domlciled there were facilities for

the solemnization of the marriage within reach of the parties (31).
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(29) Cf. Johnstone v. Connolly, Rev. Leg. 253, affirming
Connolly v. Woolrich, 11 L.C.J. 197; 3 D.L.R. 243, annotation.

(30) Cf. The Gueen v. Nan-e-quis-a-Ka, 1 N...7. Rep.,
part 2, p. 21, 1 Terr. L.R. 211; & D.L.R. 243, annotation.

(31) Cf. Re Sheran, 4 Terr- L.R. 83; 3 D.L.R. 243,
annotation.
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In view of the above cases one cannot but come to the
conclusion that common lew merrle:es without the presence of
& priest or clergyman or some civil orficlal with authority
to perform the marriage ceremony will not g enerally be accepted
as valld in Canada unless they are contracted in remote regions
where 1t is Impossible to have a priest or other autnorized
official to perform the cereumony. In most of the provinces
the question has as such never been expressly determined. The
problem usually arises only iln cases to determine the next of
kin and the rights of claimauts to lnsursarce or inheritance.
In view of the regulations lor the reglstrution of marriages,
it seems that if the partles should try to register a common
law marriasge, they would no doubt be told that they have to
have another ceremony performed in the presence of an author-
ized ecclesiastical or civil official. “The regulations mads
by the suthorlities of tne armed forces as to who may be

entitled to receive a marriage allowance have no direct bear-

ing on the legal question concerning common law marriages.

Article 4., Summary of ecclesiastical legislation ard com-

parison with civil le;islation

l. Marriage in the presence of a clergyman or ninister of
religion
a) Witnesses
According to Canon Law, the marriage must be celebrated
in the presence of at least two witnesses in addition to the

local Ordinary, pastor, or other priest delegated by either
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of them (32). The Code requires no special qualifications of
those who are to be the witnessas of a marriage. The only
requirements are those demanded by the very nature of a witness,
namely, use of reason and ability to testify to the marriage.
It is not necessary that they be formally chosen to act as
wltnesses. As long as they percelve the marriage in such a
way as to bs able to testify that a marriage has taken place
between two determined persons, they can be valld witnesses of
the marriage. However, the liclt celebration of the marriage
demands that sultable witnesses be chosen beforehand and that
they are close at hand at the time of the actual marriage
ceremony. There is little room for conflict with the civil
law in regard to the witnesses required to be present at a
marriage. Those who are not obliged to observe the canonical
form of marrliage can validly marry without the presence of

witnesses.

b) Time, pluce, and manner of cslebrat on
Accordin. to Canon Law, no less tnean zzcordin_ to the
civil law, marriages nay be validly celebrated on any day of
the year. llowaver, the Code forbids the solern blessing of
the 1arriage during the penlitential seasuns ‘rom the first
Sunday of rdvent to Chrlstuias Doy inclusive ard from Ash
‘Vednesday to lLaster Sunday inclusive. LDurir; these so-called

cloced sezsons the nuptlal blesslng which ordinarily takes

place durin_ - the nuptial [tass nmay not be given unless the

local Ordinary grants permisslion for some just reaason (33).

(32) CeJeCu, can. 1094 (33) Ibid., can. 1108.
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There i1s in the canons no prohlibition against celebrating
marriage in the afternoon or in the evening as well as in the
morning. However, the Church has always persuaded the faith-
ful to marry in the morning in connection with the Mass. The
local Ordinary would have authority to forbid afternoon or
evening marriages in particular cases, and the more probable
opinion is that he could do so even by a general precept or
statute (34). Only kanitoba, Suskatchewan, and the [lorthwest
Y'erritories prescrinbe that marrliuges may not be celebrated
between the hours of ten o'clock in the afternoon and six
o'eclock in the wmorning. Circumstances would Indeed have to
be very exceptional to require the celebration of marriage
during the hours forbldden by the civil law.

As to the place of marriage, canon 1109, gl states that
marriages betweern Catholics must be celebrated in the parish
church, but not in other churches, public, or semi-public
oratories except with the permission of the local Ordinary or
the pastor of the place. The celebration of marriage in private
houses may be permitted by the local Ordinary only in extra-
ordinary cases and for a just and reasonable cause, but he may
not permit the celebration of marriage in the churches or
oratorlies of seminaries or of women religious except for a
case of urgent necessity and with the aouplication of proper

precautions (35). A domestic oratory is not a sacred place,

(34) of. Cappello, De sucremencls, vol. 5, n. /u6, p. 711.

14

(35) C.J.C., can. 1109, s2.
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and theraefore marriages may riot be celebrated there oexcept
with the permission of the local Ordinary (36).

Marrlages between a Cathollc and a non-Catholic party
are to be celebruted outside of tiie church, but if the local
(Ordinary foresees that this cannot be done without iving rise
to greater evils, he may in his discretion permit the marriage
in the church and may also permit some of the usual ceremonies
acconmpanying the celebratlon of marriaze, but never the H4ass
itself (37). Such marriages are usually cclebrated in the
parish rectory or 1in the seacristy.

Therefore, as to the Immedlate place of celebrating mar-
rilage, the pastor need not worry about any restrictions of
the civil law because any of the places approved by Canon Law
will also be accepted by the civil law.

As has already been mentioned in a previous chapter (38),
the parish priest can validly assist at marriages only within
the limits of his territory. Canon 1097, §2 lays down the
general rule that the marriage should be celebrated by the
pastor of the bride unless there 1s some good excusing cause.
But marriages of parties who are of different rites are to be
celebrated in the rite of the bridegroom and in the presence
cf his proper pastor. And if for good reasons the marriage

is celebrated in a place in which neither of the parties have

(36) Wernz-vVidel, Jus Yanonicum (7 vols., Romae, 1937),
vol. 5, n. 8579, p. 877.

(37) C.J.C., can. 1103, §3; 110., §2.
(33) Cf. p.1l18 abovs.
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a proper pastor, there 1s nothing to fear from the civil law
because there is no rule in any of the provinces that the
marriage must be celebrated in the plece in which the banns
were published or in which elither of the parties has his or her
residence or in which they recelved thelr marriage licence.

As to the liturgical form or ritual, canon 1100 requires
that, apart from cases of necessity, the rites prescribed by
the rituals approved by the Church or accepted by laudable
customs be followed. The pastor hus to see that the spouses
recelve the solemn blessing which may be given even long after
their marriage, but only during Mass and not durilng the closed
season except with the permission of the local Urdinary (39).

Even for the marrlage of a Catholic and a non-Cathollc,
the officlating minister must ask and recelve the consent of
the parties, but the other rites are to be omltted unless the
local Ordinary permits some of them wlth the exception of the
Mass (40).

The Church will not be hindered in observing the abowe
regulations because the laws of the provinces do not prescribe

any speclal ritual or ceremonles for the celebration of marriage.

¢) Exceptional forms
Cenon 1088, §1 states that for a valid marriage the purties
must be present personally or represented by a procurator. 1In

order that a marriage by procurator or proxy may be valid,

(59) C.J'C.' can. llol; 110(3.

(40) Ibid., cen. 1095, §1, n. 3; 1102,
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the absent party to the marrlage must send a speclal mandate
to a determined person to act as proxy for him in hls marriage
with the other determined party. Thls mandate rust be signed
by the mandator and by either the pastor or the local Ordinary
of the place in which the mandate 1s made or by a priest dele-
gated by eltherof them, or by at lsast two witnesses. If{ the
mandator cannot write, that fact must be menticred in the
mnandate and another witness must also sign the mandate. If
the mnandator revokes the mendate or becomes insane before the
marriaxe is contracted, the marriags is invalld even if the
proxy does not know of the revocatlon oi the mandats. The
proxy must act personally in carrying out the mundate, other-
wlse the marrlage will be invelid. Dlocesan statutes must
also be observed, but they will not arffect the validlty of

the marria.:e (4l).

The pastor mey not assist al a marriage by proxy unless
there is a good reuson for celebrating the marriage in this
manner and unless he is surs ol the authenticity oi the mandate.
If there is sufficient time, the permission of the local
Ordinary must also be obtained (42). Because of possible
difficulties with the civil law, marriages by proxy should
be avoided if at all posslible.

Marriage with the use of an iInterpreter will be much more

readily accepted by the civil law. Cauon 1090 merely states

(41) Ibid., can. 1089.
(42) Ibild., can. 1091.
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that marriage may be contracted with the aid of an interpreter.
However proper prscautions must be taken to assure the lnteg-
rity of the interpreter. This form of marriace may posgsibly
Le practical 1n these days when people from many di’Tersnt
countries of ™urope are m!orating to Cunada. "The scarcity of
priests who can speak the language of such lLinigrants may
poasibly render ths use of an Interpreter a real necessity.

By reason of canon 1038, $1 and 1034 marria;es cannot be
vallaly contructed by letter, messengor, telesraph, telephons,
radio, or tslevision by those whc ars bound to observe the
canonical form of marriage. Marriaces of this kind between
those who are not baptlzed may be valid unless the civil law
expressly requires tne personal presence of the contracting
parties for the valldity of the marriage. It is a bit doubt-
ful whether baptized non-Catholics could validly marry in
this manner (43). At any rate, the practice is not to be
racommended because it 1s very doubtful whether the civil law
of the provinces wlll accept such marriages. If the clvil
law will not accept marriages by proxy, 1t seems that mar-
riages by letter or other means of communication will like-
wise not be accepted.

As has already been explained in a previous chapter (44),
all those who have been baptized in the Catholic Church or

have been converted to it must observe the canonical form
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(43) ¢f. Cappello, De Sdcramentis, vol. 5, n. 617, p. 597.

(44) Cf. p.117 above.
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of marriage. Canon 1098 makes two notable exteptions when
this form need not be followed, at least not in its entirety.
These exceptions cover t he cases in which the presence of the
pastor, local Ordinary, or a priest delegated by either of them
cannot be had without grave inconvenience. The first case is
that in which there is danger of death. If either of the
parties is in danger of death and a competent priest cannot
be obtained without :rave inconvenience, the murriage may be
performed in the presence of two witnesses. The second case
is that in which neither of the parties is in danger of death.
If the parties cannot wlthout grave inconvenlence approach a
competent priest or obtalin his presence and 1t is prudently
foreseen that these conditions will endure for at least a
month, they may marry in the presence of two witnesses alonse.
Ths grave inconvenience of obtaining the presence of a compe-
tent priest may be elther physical or moral, and the absence
may also be elther physical or moral. Among moral absence
would be the case in which a competent priest can be present
physically but cannot perform the ceremony according to the
canonical form because of fear of grave punishment or incar-
ceration by civil authorities, and if the parties can not
without grave lnconvenience go to a place in which they can
legally marry according to the cifvil law (45). If in any of

(45) Cf. Pontifical Commission for the Interpretation of
the Code: A.A.S., vol. 23 (1931), p. 388; Petrus Card. Gasparri,
Tractatus Canonicus de Matrimonio, edltio nova ad mentem codicis
Jurfs canonic (2 vols., Romae, Typls Polyglotta Vaticanis,
1932), n. 1017. (f. also John Joseph Carberry, The Juridical
Form of Marriage, The Cathollic University of America Canon
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the above cases a priest is avalilable, he must, together with
the witnesses, assist at the marriage, but his presence is not
necessary for the validity of the marriasce (46).

Even though a marriage celebruted wccording to the ex-~
ceptional form of canon 1098 may be accepted by the civil law
&s a common law marriz e if it 1= later contusted in court,
such a marriage will not be accepted for re,lstration as long
as the parties are living.

If a marrlage has been licitly and validly performed
accordin: to the exceptional forms which will not be acknow-
ledged by the civil law, the parties still have a right to
enjoy the civil effects of thelr merria;e, and may even have a
civil ceremony performed if that is the only way of obtalning
such civil effects. If they can be obtained by having a second
ceremony before a priest, the parties may be obliped to use
that method In order to avold scandal which may be caused by
a ceremony bsfore a maglstrate.

Another exceptional menner of celebrating marriage 1s that
which 1s known as a narriage of consclence. It 1s a marriage
which 1s celebrated according to the canonical form, but in
such a manner as to remaln secrect. Thnere 1s no publication of
the banns, and the assisting priest, the witnesses, the local
Ordinary and his successors are all bound by & grave obllgation
5;;-5;;;I;;:—;:-é;:-Washington, The Cathollic University of
america, 1934, p. 147f. for an explanatlion of the cases 1in
which canon 1098 may be applied.

(46) C.J.C., can. 1098, n. 2.
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to keep the marriage secret. Even the parties are individually
bound by this obligation of secrecy unless they both agree to
make the marriage known (47).

Canon 1104 warns that marriages of conscience may be
allowed onl{jthe local Ordinary, or the Vicar General if he
has a speclal mandate, and only for very grave and very urgent
reasonsa. The chlef reason for which Pope Benedict XIV per-~
mitted marriages of consclence was to regularize the status
of a man and woman who werse 1livin; in concublnage but were
considered as truly married. To save the r eputation of such
persons and to make it essier for them to be reconciled with
God and with the church, & marriage of conscilence could be
allowed (48). But other very grave reasons could also be
accepted, e.g., 1f the civil law imposes conditions injurious
to the freedom to marry, or if a person would lose his em-
ployment and &s a result cculd not support himself or his
dependents 1f 1t became known that he was married (49).

There 1s, of course, no question of having marriages of
consclence accepted by the civil law because such marrilages
are known only to those who are lmmedlately concerned with
1ts celebration., If the marriage 1s later divulged by the

parties or by the local Ordinary, steps should be taken to

(47) Ibld., can. 1104; 11l05.

(48) Pope Benedict XIV, ncyclicael Letter Satls Vobis,
November 17, 174l1: Fontes, vol. 1, n. 319, p. 701.

(49) Cappello, De Sacramentis, vol. 5, n. 723, p. 708.
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have the parties enjoy the civil effects of their marriage.

2. Marriage in the presence of a civil ragistrate

Even though the majority of tne provinces permit civil
marriages, in no part of Canada 1s a civil merriage obligatory
as it is in some countries of continental Turope where a re-
ligious ceremony may not be performed unless it has been pre-
ceded by a civil ceremony. Civil marriage in Canada 1is a
matter of choice. All religious marriages are acknowledged
by the civil law if they meet the statutory requirements for
the celebration of marriage. 'T'herefore the Church is free to
celebrate marriage according to her own canonical form.

Some authors of the public law of the Church say that the
State has the right to demand that all marriages be celebrated
elther before a clergyman or minister of relligion or before
a civil magistrate, and even go so far as to maintain that
the State should permit civil marrliage for those who are not
obliged to observe the canonical form so as not to force
them to partake in an act of false religion (50).

However, the civil law permits civil marrlage not only
for those who are not in consclence bound to observe any
special form, but for anyone at all, regardless or his beliefl
or religious affiliation. This regulation of the civlil law
sometimes canises difficulties for the Church because marriages

which are de facto invalid are re.arded by the civil authorities
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(80) Cf. Falix Cavagnis, GLlewenta Juris Publici Naturalils
et Ecclesiasticl (2 vols., Romae, 188Y), vol. 1, n. 597, p. 369.
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as legal and valid marriages. The clvlil authorlties are
staying within the 1limit of thelr legislative competency
when they allow civil marriage for those who ure not bound
to marry according to the canonical form of the Church,
but overstep that limit when they permit such marriages
even for those who cannot validly marry in that manner.

The falthful may have a civil ceremony performed in
addition to thelr marriage according to the laws of the
Church if that is necessary so that they may enjoy the civil
effects of their marriage. In fact, it may even be obli-
gatory in order to avoid unnecessury conflicts and penalties
and for the good of the children who may otherwise be con-
sidered as illeglitimate (51).

The marriage laws of the Church can generally be ob-
served without difflicualties with the civil laws of the
provinces. .witn but a few exceptions, marriages performed
according to the prescriptions of the Code of Canon Law
are accepted as legal and vallid, ard 1pso facto entitle
the parties tc the civil effects regulated by the civil

law.

(51) ¢f. the Instructlon of the Sacred renitentilary,
January 15, 1866: Fontes, vol. &, n. 6427. CIf. also
gasparri, op. cit., vol. 2, n. 1293, p. 314; Coronata,
De Sacrumentls, vol. 3, n. 705, p. 975; Cappello, De
Sacramentls, vol. 5, n. 733, p. 716. —"




Chapter 9
REGISTRATION AND PENALTIES

Once two persons have lawfully married, they are entitled
to be considered as such by their acquaintancas and by the
civil anthoritizs. However, the civil authorities will not
acknowledge a marriage unless they are officially notified of
the performance of the marriags eeremony. This official noti-
fication is given by the proper registration of the marriage
according to the laws of each province. It is genserally at the
time of the registration that any irregularities in the per-
formance of the marriage ceeremony or in the preliminariss to
the marriage are discovered. Therefore the question of
penalties for having failed to observe the requirements of the
Marriage Act will generally be raised only after the celebration
of the marriage and espeeially at the time of 1ts registration.

There fore, thiz chapter will deal with the obligation of
having naerriages registered and of the penalties to which one

may be liable for having failed to observe the requirements of

the Marriage Act.

Article l. The registration of marriages

It 18 to the interest not only of the parties to a marriage
themselves but also to the State that there be some form of
proof of the marriage after its celebration. Since the State

has the right to regulate the merely civil effects of marriage (1),

[ Lo Lol - ot wn o

(1) C.J.C., can. 1016.
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it also haa the right to know which of its citizens are
actually marriei. It is for these reacons that the State as
wall as the Chureh grovides for the registration of marriages.
The proper registration of a marriage serves as proof that the
narriage was performed and that it was properly contractegd
unless evidenss 1s produced to prove the contrary.

In several of the provinces two systems of registration
are presoribed, namely, registration in church registers and
registration with the eivil authorities or departinent set up
for that purpose. Thersfore, the two systems of registration

will be separately explained in this chapter.

le Registration in church records

All the provinces except Nova Scotia, Prince Edward Island,
New Brunswick and Saskatchewan require by law that all marriages
be recorded in a special book by all those who solemnize
marriages. If the marriage is celebrated in a chureh, the
record must be entered in the church register kept for that
purpose. If the marriage is celebrated elsewhere than in a
chureh, the record must be entered in a register kept for that

purpose by the person who solemnizes the marriage.

a) Supply, eustody, and property of registers
In some provinces the registers are supplied by the munici-
pality or by the provincial government, but in others they have
to be supplied by the church or congregation. In Ontario and

Manitoba every person registered as authorized to solemnize
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marriages who is in charge of & church that has no marriage
register may apply to the clerk of the local municipality for
a marriage register for hLis chureh. Ivery person registered
as authorized to solemnize merringes may wlso epply to the
clerk of the municipality ip which he resider for w perrioage
reglster for his own use. In unorganized territvories such
registers are supplied by the lIrovincial Secretary. Lvery
Judge and magistrate is entitled %o receive a marriage register
from the Provincial Seocretary. All the registers exeept those
for the judge or magistrate sre and remain the property of the
religlious body to which the person belongs who applied for the
register (2).

In Alberta and the Northwest Territories the registers are
supplied by the Department of Vital Statistics and remain the
property of the government but are retained by the ehurch or
congregation to which the minister, clergyman or other person
performing the ceremony belongs at the time of the first
marriage which he records therein. If the church is abandoned
the register must be filed with the Depariment (3). In British
Columbia marriage registers are supplied by the Director of
Vital Statistics and remain the property of his office. If a
minister or clergyman is removed or transferred and no suecessor
is named to take his place, the marriage register must be

surrendereod to the registrar of the district in which the

(2) S.0., 1950, c. 42, s. 27; R.S.M., 1940, ¢. 126, a.

(3) R.S.A.’ 1942’ Q. 30, 8e 14; OONOWQT.' 1926’ Se 13.
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pastoral charge 13 situated (4).

b) Method of registration

An entry in a marriage register usually includes sueh
particulars as the full names of the parties, their age,
condition in 1life, ocompation, religious denomination, resiw=
dence, the names of their parents, the names of the witnesses,
and whether the marriage was celebrated upon the authority of
a licence or the publication of the banns. Some of the
provinces which require the keeping of a marriage register
merely state that the person who solemnizes the marriage must
enter it in the register, whereas Ontario and Manitoba pre-
seribe exactly what must be included in the entry. The register
must always be signed by the person who performed the marriage
ceremony. Ontario and British Columbia also preseribe that the
entry be signed by the parties and the witnesses (5). Manitoba

requires that it be signed by at least two witnesses (6).

¢) Inzpection and return of marriage registers
In British Columbia, Alberta, and the Northwest Territories
the marriage registers are subjeot to inspection by the Directior
or by the district registrars. In fact, British Columbia pre-
seribes that the registere be inspected by the Director and

compared with the returns of marriage at least onee 1in sach year

(4) R-S.B.C., 1948, Ce 201, 8¢ 23,

"5) SOO., 1950, Co 42, Boe 26; R.S.B.C., 1948, Ce 201.
e, 83(1}.

(6) RaS-M.. 1940, Coe 126’ Se 8(3)0
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or as often as he considers necessary. The registers have to
be returned to him on demand or on the holder ceasing to be
authorized to solemnize marriages (7).

Every person in Manitoba who has in his custody & marriage
register which he has received from the loczl municipality must
on or before the eighth days of July and January of each year
meke and deliver to the clerk of the municipality a complete
copy of the entries relating to every marriage recorded in his

register during the half year ending on the last days of June
and December (8). 1In Newfoundlend a copy of the entries made
in the marriage register must be sent quarterly to the Register

General. The elergyman or other person is entitled to receive

a fee of twenty cents for each entry ocontained in sueh a copy (9).

2. Registration with civil authorities

Even though some of the provinces require the keeping of
narriage registers, all of them require that every marriage be
reported to the civil authorities in eharge of the registration
of marriages in the provinee. The way in which this regis=-
tration must be made varies slightly in the different provinces.
In sone provinoces the report of the marriage 1s sent direetly
to a oentral department; in others it is seut to the district

or regional registrar, who in turn makes his report to the

D o S P G S D G S D AR SFO G S GuR S SR S P

(") R S.BOCQ’ 1948, Ce 201' Se 25(2); ROS.A.’ 1942, Ce
30, 8¢ 14; ON.W.T., 1926, 8. 13.

(B) R.S.M., 1940, Coe 126, - 25(1).

(9) CoeSeNFo, 1916, Ce 19, 8e 3, 17; SeNefo, 1949, Noe.
19, Be 1o
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central registration department. For this report of the
marriage, special forms are supplied to persons suthorized to
solemnize marriages, or the forms are sometimes attached to

the marriage licence or to the certificate of the publication
of the banns. These forms very slightly in different provinces,
but in general they require such particulars as the place and
date of the marriage; whether it was preceded by a licence or
by the publication of the banns; +the full names of the parties,
their residence, condition in life, occupation, age and place
of birth, eitizenship, racial origin, religious dsnomination;
and the names and place of birth of the parents of the parties.
After the marriage ceremony, this statement must be signed by
the bridegroom and the bride, by the witnesses with the addition
of their address, and by the person who solemnized the marriage.

In Ontario the parties are responsible for filling in the
form with all the required information before the marriage.

After the ceremony, the person who solemnized the marrlege need

only complete the form to the effect that he solemnized the

marriage, and it is not uecessary for him to certify as to the

truth of the particulars completed by the parties (10). 1In

the other provinces the responsibility of completing the form

for the report rests vith the person who performs the ceremony.
The Tollowing itable shows the person to whom and the time

within which the report of each marrisge must be sent.

(10) 5000’ 1950, c, ‘.;:?:’ Soe 88(1‘)0
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NeSe ecesssss within 48 hours to the issuer of the permit
or licence
PeEBeI. ee.see within 2 days to the Director of Vital
Statisties
NeBe eesseese within 7 days to the division registrar
Onte ¢cccecee within 2 days to the Registrar General
Mane cceeceee within 2 daya to the district registrar
S88Ke ecceeee within 2 days to the Director of Vital
Statisties
Alta. ececese within 3 days to the nearast dilstrict registrar
BeCeo eccesaes within 48 nours to the disitrict regilstrar
NeWeTe ceceee within 30 days to the district registrar
Yukon ecece.e within 1 month to the district registrar
In Newfoundland the only report required is the copy of all
entries in the marriage registrar, which ocopy must be sent
quarterly to the Registrar General (11).
In Nova Scotia the issuer pays a fee of twenty-five cents
to the person from whom he receives the report of the marriage (12)
The Marriage Aet of New Brunswiek entlitles the person who

solemnizes the marriage to demand from the parties a regis~

tration fee of fifty cents (13).

‘ll) OOS.NOF.’ 1916, [+ 3 19, Se 5, l'l; S.N.F., 1949,
No. 19, Be o

(12) 8.N.S., 1946, c. 4, s. 21(2).
(13) S.N.B., 1951, c. 181, s. 29(2).
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3. Certificetes of marriage

It 12 but proper that the parties have at hand some ready
proof of thelr wmarrisge. It 1s for this reason that the
najority of the provinces preseribe that the person who &clem~
nizes the merringe give the parties e ecertificate of their
marriage. In Onterio and Manitoba the certificate need be
given only if the parties require it (14). In Nova Scotia,
Prince Edward Island, New Brunswick, Saskatchewan, and the
Northwest Territories it 1s obligatory even if the parties do
not expresgly ask for 2 ecertificate (15). The particulers
included 1in such a eertificate are usually only such items &s
the names of the partiss, the time and plsce o»f the marriage,
the names of at least two witnesses to the marriage, and whether
the marriage was solesmnized pursuant to 2 marriage licencs or
the publication of the banus. This certificote must be signed
by the person who solemnizes the marrisge. In New Brunswick
the parties and the witnesses also must sign it (16). 1In
Manitoba the person who solemnizes the marriege may demand a
fee of $1.00 from the person requiring a certificate of the
marriage (17).

Most of the provinces also make provisions whereby the

parties may have sesrches made of the official records of the

(14) 5_.__0_.. 1950. G 42, Be 20; ReSeMo, l940, Co 126, g. 23,

(15) S.N.s.. 1946, Co 4, 8o 20; R.S.P.E.I.. 1951, Coe 91,
8. 11; SONOBO. 1951, Se 181’ Be 25, §_:_§_o, I;BI. Ce 72. s. 11;
0.N.W.T., 1949, ¢. 10, s. 16.

(16) DlON.B.’ 1951. Ce 181’ 8. 25.

(17) R.S.M.’ 19‘0. Ce 126’ 8. 23.
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distriet registrsr or of the Department, and may also receive
certified copies from such official records if they make the

proper application and pay the required fee.
Article 2. Penalties for failure to observe marriage law

aoscording to the principles deternined in chapter 1, the
non-observance of stasutory enacuments will not invalidrte a
marriage unless the statutes expressly declare thet certain
thinga are necessary Ior ths valid celebratioa of narriage.

Since tuere are very few cuse3 oi such an express decliration

in the statutory enactments of the vrovineces and the territories,

failure %o observe tle requirements of tha Marriage Act will

generally resnlt only in an tllegal but not 9n invalid marriage.
However, tuis does not mean that the regulations of the Marriage
Act may be disregarded with impunity. 1In 8ll the provinces and
in the territories various penalties have been established for
those who violate the marriage laws.

Penalties esteblished by the eivil law are chiefly of two
kinds, nemely, pecuniary fines and imprisonment. The usunal
penalty is that of a pecuniary fine which in some of the provinces
may renge as high as $500.00 for more serious offenses. Im-
prisonment is usually, but not exelusively, employed as an
alternative nenalty in the case of default of payment by the
person who has been convicted of an offense. Imprisonment
generally does not exceed a term of twelve months.

In all the provinces, practically every regulation of the

Marriage Act has its penal sanction. Most of the provinces



REGISTRATION AND PENALTIES 222

have special penalties for certain determined offensac and
have in addition a genaeral penalty which may be imposed for
any violation of the law which does not have its spesaial
penalty.

A person who performs the marriage ceremony may be liable
to a penalty if he 1s not regicstered as authorized to solemnize
marriages or if for some reason he has been depocszd or remcved
from his ministry or disqualified in any other way (18). One
who 1s duly qualified and registered to solemnize marriages
may be subject to penalization if he fails to observe any of
the dreliminaries demanded by the Statutes before the publi-~
cation of the hanns or the celebration of the marriage, or if
he accepts a forged or altered licence for the marriage (19).
Fe may be liable to a penalty if he solemnizes a marriage
betwean parties either of whom he knows to be an idiot, insane,
or under the influnence of intoxlcating liquor (20). If he
neglects to register a marriage or falaifies a marriage report

he may be subjected to severes penalties (21).
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(18) ct. Bee, C‘SONOFO’ 1916, O 121. Se l; 000’ 1950,

Ce 42, Se 47; Se3e, Igsi, Coe 72, Se. 64; R.S.A.’ 1942, Ce 503,
ce 29; O.N.W.T., 1949, Ce 10, 8. 53,

(19) Cf. 9.8 COSON.FO. 1916, Ce 121, Se 33 S.NOSO’
1946, c. 4, S. 30-32; ReSePsE.I., 1951, c. 91, s. 17-10.

(20) Cf. @ege ReSePeEsley Co 91, s. 203 SeCoey 1950, Ce
42, 8. 46; R.S-M.,’JJZU, Co 126, Se 17(2); SeSey 1951, c. 72,
5. 635 R.S.Ar. 1942, c. 303, 8. 33; R.S.BsCs, 1948, o. 201,
8. 36,

(21) Cf. C.S.N.F., 1916, ¢. 121, s. 6; S.N.S., 1946, c.
4’ 8o 35, 363 I§56’ C. 8, Se 41; ReS.P.E. o,m’ G 172,
8. 42; SoNoBo, 1951, Ce 181, Se 29( H _S;.E_o, 1951, Ce 66, Se
45; SeSe, I950, Ce 13, 2. 41; R.S‘B.C.’ 1948, Co. 201, Se 25;
c. 357, 8. 35. o
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The Nova Scotia Marriage Aot provides a penalty for any
officiating clergyman or minister of a congregation who refuses
or neglecta to publish the banns of an intended marriage when
he 13 requested to do so unless the marriage would be illegal
or inconsistent with the rules and discipline of the church
or congregation to which he belongs (22).

Other penalties concern ochiefly the parties and any other
persons who may make false statements in docraments such as the
statutory declarations required before the issue of a licence
or the publication of the banns, the birth certificates, the
eonsent of parents, or any other documents which may be
required (23). Altering a licence or knowingly using a faulty
licence may also be severely punished (24). Destiroying or
defacing any public notice oconnected with the registration of
marriages or altering a marriage register are considered
serious offenses (25).

In Nova Scotia and Prince Edward Island every person who
knowingly sends a felse statement of a marriage to any news-

paper publisher or other person for publication in any news-
paper in the provinee is liable Lo a penalty of $100.00 (26).

(22) S.N.S., 1945, ¢. 4, 8. 29.

(23) cf. S.0., 1950, c. 42, s. 48; R.S.M., 1940, o. 126,
s. 35(1); 8.8., 1951, c¢. 72, 8. 65; R.S.B.C., 1948, c. 201,
S. 44; 6. 357, 8. 36; O.N.W.T., 1949, 0. 10, 8. 54.

(24) Cf. o.g., S.N.S3., 1946, Coe 4. 8¢ 30=32; ReS.PeE.I.,
1951, c. 91, s. 17-19. SemmAmes

(25) Cf. e.g., ReSsPeBoXe, 1951, Co 172, S. 433 ScNoSo,
1950. 00 8’ SO 42; S.S.' Igoc’ 0- 15, 3! 42; :.5.;1:.’ 195I’ e.
66, s, 46.

(26, S.N.g., 1946, G 4’ S. 37; RaSoPoEoIo, 1951, Ce 91,
Se¢ 280
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On the whole, the penalties established by the civil law
for the violetion of the Marriage Aot are quite tevare. How-

ever, the marriage laws of Canada are in generel quite reason-

able and oan be faithfully observed without considerable
trouble. Therefore the oases in which the penalties have %o

be applied seem to be fairly rare. It is seldom that one hears
of anyone being penalized for wilful violation of the marriage
laws. The officials in charge of the sdministration of the
Marriage Act are quite willing to help persons correct some

irregularity especially if there is no question of wilful fraud.

Article 3. Summary of ecolesiastical legisletion and comparison

with civil legislation

The marriage register is one of the parish books whieh
must be carefully kept by every pastor (27). As soon as
possible after the eelebration of the marriage, ths pastor or
the priest who takes his place must make the proper entry of
the narriage in this register. If the marriage ‘is celebrated
by a delegated priest, the entry should s3till be made by the
pastor of the parish in which the marriage was celebrated (28).

The particulars entered in the register should ineclude
the names of the parties, their age, proper parish, and the

names of their parents; the nemes of the witnesszes, their

proper parish, and the names of their parents; the exact date

‘27) COJOC.’ CBD- 470. §l.
(2¢) 1Ibid., can. 1103, S1.
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and place of the marrisge; the nzmne of the rastor or the
delegated rriest who offici-ted at the marrirge; the fact and
dates of the publication of the banns or of their dispensation;
and any dispensations from 1.padiments which may have bean
necessary. The register should then bhe g2isned by the nastor

and stanped with the parish seal (2¢).

If the marriege has been performed according to canon 1098,
the priest who assisted at the marriage must recsicter the
marriage if he was present; otherwise tlhe obligation rests
equally with the parties and the witnesses (30). Marriages of
conscience may be registered only in the seeret arehivee of the
Suria (31).

An annotation of the .iarriage must alsec be nade in the
register of baptisms. If a party wes not baptized in the parish
in wiieh the marriage cerenony was performed, the pastor rust
send a notification of the marriage to the pastor of the parish
in which the baptism had besn perfcrmed (32).

The church is no% hirdered by the civil law from keeping
pairimonial registers according to her own laws. If there is
sufficient safeguard that reglsters suprlied by the provinces
will remain the property of the church in which they are kept,

they mey even be used as the registers prescribed by Canon Law.

(29) Ibid.; Rituale Romanum Pauli V Pontificis Maximi

Jussu editum aIiorumgue Pontifiocum cura recognitum atque
anctoritate Sanctissimi D. N. P11 Papae X] ad normam godicis
agconodatumn, editic Juxta typicam, Rowte--Tornaci--Perisiis,
Desclée et Socii (1947), tit. XII, c. 4.

(50) CeJeCoy caNe 1103, §3.
(31) 1Ibid., can. 1107.
(32) Ibid. s CAan. 1103, 2.
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Sueh seems to be the case with the registers supplied in
Ontario and Manitoba. However, in Manitoba the parishes
usually supply their own registers because if the registers
supplied by the municipality are used, a copy of the register
has to be sent twice a year to the municipal olerk. In those
provinces in which the registers are supplied by the province
but remailn the property of the government% or are subjeet to
recall, a separate parish matrimonial register will have to be
kept to fulfil the preseriptions of Canon Law.

The report of each marriage which has to be sent to the
civil authorities is usually quite easy to comply with and
causes little diffiounlty. The Church is willing to cooperate
with the c¢ivil authorities in the registrativn of marriages
in the eivil registers.

When the nreseriptions of the civil law for the celebration
of marriage can be obgerved without injury to the essence of
marriagZe or the laws of the Church, the civil 2uthorities may
punish those who violate them, whether the parties themselves
or the witnesses (33). An example of a pronar penalty would
be to punish the negligent by pecuniary fines pronortionate to
the gravity of the offense. But such penal laws should not,
stricily speaking, touch the priest who perforus the marriage
ceremony because he 13 nol subject to the Ltate in the exercise

of his sacred ministry, but is responsitle only to his

(33) Cappello, Swuna Juris Publiecl Keclesiastisci, n. 436,
p. 413; De sSacramentis, vol. 5, n. 72, p. 88.
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ecclesiastical superior. The privilegium fori exempts Lim
from being cited before a c¢ivil tribunal (34). Since the

civil sffects flowing from a valid marrlage pertain only to

the parties, they should be made responsible for presenting
proper proof of their freedom to marry and for the proper
noctification of their marriage. However, the Chureh is willing
to cooperate with the eivil authorities in these matters. And
if the civil law prescribes under the pain of penal sanctions
that the priest who assists at the marriage must give written
testimony of the marriage to the civil authorities, the priest

should be very careful to do so, not because he is strictly

bound by the civil law in this respeet, but out of eharity in

order to prevent serious harm to himself and to others (33).

(54) ct. CedeCay Cane 121.

(35) Cf. Response of the S. C. of the Holy 0ffice, January
12, 1881: (Collectanea 3. C. de Prop. Fide, vol, 2, n. 1545;
Cappello, Summé Juris rublici Loolecsiasticl, Ne 436, pe 413;
De Sacrementis, vol. 5, n. 74, p. 70; Nau, Manual of the
Marriage Laws of the Code of Canon Law, n. 11, p. 17.




CONCLUSION

From a comparative study of the civil legislation of
the provinces and territories of Canada and the canonical
legislation on the celebration of marriage certain conclusions
may be drawn respecting the general relations between the ocivil
and the Canon Law on this subjeot.

The marriage law of Canada has a derinitely religious
origin. It can be traced back to the early English law which
was itself based on the marriage law of the universal Chureh.
Throughout the centuries there have been many deviations from
the early English marriage law, but to the present day there
are still elements in the marriage law of Canada which are very
similar to the laws of the Chureh. Thus in all the provinces
the ordinary manner of celebrating marriage is the religious
ceremony of the exehange of the matrimonial consent in the
presence of a clergyman or minister of religion and at least
two witnesses. This ceremony is usually preceded by the publi-
cation of the banns, but in most of the provinces a marriage
licence may be substituted. After the ceremony, the marriage
must be registered with the civil authorities, and several
provinces also prescribe the registration of the marriage in
the chureh records.

Civil marriasge in the presence of & Jjudge or other ecivil
magistrate is optional in all the provinces except Newfoundland,
Nova Scotia, Prince Edward Island, and New Brunswick. But even

though the majority of the provinces sllow civil marriages,
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they seem to be the exception to the general rule of marriage
in the presence of a clergyman or minister of religion.

On the whole, the Church is not seriously hindered in the
proper celebration of marriage. Marriages celebrated acocording
Yo the ordinary canonical form are throughout Canada ac-
knowledged and accepted as legal and valid. But even though
the position of the Church is not too unfavorable, there is
still much room for improvement on the part of the regulations
of the civil law. During the past twenty-five or thirty years
there seens to have been a gradual inerease in minute pre-
goriptions which tend to restrict the freedom of the Chureh.
There are also several instances of glaring conflict of law.

The ehief source of this confliet lies in the form of
marriage itself. On the one hand, marriages celebrated
aceording to the exceptional forms provided by the Code of
Canon Law are not accepted by the civil law as valid or at
least not as legal marriages; and on the other hand, marriages
of Catholies which are absolutely invalid because contracted
in the presence of a non-Catholic minister or a civil magistrate
are considered as valid and legal marriages.

According to the Code of Canon Law, the consent of parents
is at most only a condition for the lisit marriage of minors,
but in several of the provinces the marriage may be declared
null and void if the consent of parents or guardians was not

obtained according to the preseriptions of the Marriage Act.
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However, the presoriptions of the clvil law for the
celebration and the regilstration of marriages ean generally
be observed without grave inconvenience or prejudice to the
laws of God or of the Chureh. Civil marriage 18 never
obligatory. It is true that many of the things that the
State vindicates to itself ocannot be reconciled with the
doectrine of the Chureh coneerning the regulation of the
merriages of baptized persons. But we must &lso remember
that in the eyes of the civil law all religions are considered
as equale It would of course be better if the civil law would
acknowledge the Churech's exclusive competence over the marriages
of baptized persons, but this is hardly probable in view of the
princi;les of the civil law.

While not eompromising the divinely established rights of
the Church, we must continue to foster the amicable relations

which in general exist between the Church and the civil au-~

thorities in Canada.
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