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INTRODUCTION

The impact of John Rawls’s work on contemporary western political
thought has been enormously significant. He has emerged as,
perhaps, the most influential contemporary philosopher of the

social contractarian tradition. His works, and primarily, IThe.

Theory of Justice, have been mostly devoted ¢to a vision of
domestic social justice; a vision which is based on a social
contract that takes place behind a veil of ignorance, in an

original position which places subjects in ideal circumstances to

derive principles of Jjustice.

In a ITheory of Justice, and other earlier works, Rawls also
briefly addresses the 1issue of‘ an international theory of
Justice. However, no where has he elaborated a more full theory
of international relations and justice than in his more recent
article, "Phe Law of Peoples'", where he develops a much more
explicit liberal theory for the international domain. In chapters
one and two we will provide an overview of some of the more
important ethical and political implications of this theory. This
‘law of peoples’ contains assumptions and consequences for issues
as varied and as fundamental to international relations as:
global distributive Jjustice, international human rights, the role

of state sovereignty, and the conception and role of the person

in international affairs.
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The objective of this paper will be mainly to provide an analysis
of some of the implications of Rawls’s theory of a law of peoples
for the;e issues and for ethics in international relations, but
our primary topic of concern will be its consequences for global
distributive Jjustice. As such, in the first chapters we will

analyze the methodology Rawls utilizes to derive his principles

. of international justice, as well as some of the assumptions of

his particular model of international relations.

Brisn Barry comments that what makes much of Rawls’'s work so rich
is the fact that he is driven towards synthesis on the one hand
and the desire to "get everything in--to keep hold of a mass of
disparate insights without sacrificing any of them"1 on the
other. As a consequence, he does not do injustice to the
complexity he sees, by forcing everything into an orderly, neat
package of simple principles. However, this drive to want to
include everything has led to important tensions and
inconsistencies in his work. We argue, along with Brian Barry in
chapter two, that one of the most important tensions in Rawls'’s
theory of justice is between two irreconcilable conceptions of
Jjustice, namely Justice as mutual advantage and justice as
impartiality. His domestic theory of justice, which applies to
society understood as a cooperative venture for mutual benefit,

already contains the seeds of this tension and may ultimately

*Brian Barry, Theories of Justice, of A Treatise on Social

Justice, vol. 1, (Berkeley: University of California Press, 1989)
pP. 147.
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because of this, not be able t& successfully deal with the
‘difficult’ cases of Jjustice within society; cases such as the
infirm or those with expensive medical conditions who can be seen
as ‘dr&ining’ the resources of society rather than contributing
to them. Understanding this tension within Rawls’s domestic
theory, between a conception of justice which has as its primary
objective the redressing of morally arbitrary factors and one
which has as its objective the regulation of mutually
advant;geous cooperative venturses, enables one to better

understand the rationale behind his international law of peoples.

We believe that at the level of international relations, Rawls
takes a decisive step out of this ambiguous position and in the
direction of justice as mutual advantage. Rawls proposes that his
methodology and theory of international justice is really meant
to extend a.-generally liberal, but sufficiently neutral and
reasonable law of peoples to other non-liberal societies. As
such, his theory of a law of peoples, seems fo possess
inclusionary ambitions where liberal premises are relaxed
sufficiently to include other ‘'reasonable’ conceptions of the
good and of ordering societies. However, we argue throughout this
paper that in fact, the result 1is an exclusionary and
conservative theory of international relations and Jjustice that
serves the interests of the status quo by sanctioning the

existing distribution of power and wealth.
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Even more explicitly than in his domestic theory, international
Justice must be productive and mutually advantageous for 1its
participants, and only the most advantaged (and ‘“well-ordered)
societies are permitted to take part in the ‘international’
original position. The principles of a law of peoples that are
chosen by these preselected states are familiar ones regulating
international conduct of nations, and the protection of national
integrity through the principle of nonintervention, and defensive
alliances etc. No principles of global distributive justice are
;ncluded however, in this law of peoples. We argue, that the
built-in biases in Rawls’'s  methodology and his underlying
requirement that justice must be mutually advantageous, has much
to do with this result; a8 result which would in our opinion have
been quite different had Rawls beguh with an all-inclusive global
original position.

S0 rather than being an linclusionary and expansiye law of
peoples, we argue that Rawls’s theory is fundamentally regressive
for questions of ethics, global justice and human rights--it is
one that places the morality of states, expediency and national
interest far above the moral obligations demanded of our common
humanity. The dichotomy that Rawls draws between domestic and
international justice, particulary on the issue of distributive
Justice, is one that is intimately linked to the tensions in his
work between a mqtual advantage and an impartiality-based

conception of Justice--two theories of Justice that are
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irreconcilable and have very different practical Iimplications.

But, we believe that this dichotomy between the domestic and the
internafional domains, &also stems from what Samuel Black has
described as the tension in Rawls’s work between universalizable
principles of libéial individualism and parochial concepts of

Justice which restrict the scope of Justice to national
societies. Black refers to this problem of liberal theories of

Justice as the "fallacy of restricted universalism".

In his theory of a law of pepples, Rawls maintains his position
that distributive obligations are only appropriate betwsen
mombers of a society, understood as a cooperative venture for
mutual advantage; and this despite the existence of complex

international cooperative schemes and our increasing global
interdependence. But he also introduces a relatively new
rationale for this restriction, namely that the liberal premises
supporting distributive equality, such as its conceptfon of the
person, and the very idea of distributive justice itself, are
parochial conceptions which are particular to liberal societiss
and inappropriate for societies which may have a very different
conception of the good. We argue in chapter three that this
appeal to parochialism 1is not only not convincing on its own
terms nor consistent with Rawls’'s own premises, but also that it

threatens the very morsl Ffibre of human rights and the progseaa

that this movement has made in both informing conceptions of
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political legitimacy and commanding respect for the equal moral

personality, needs and dignity of all human beings.

The work of Charles Beitz, as well as the very evolution of his
thought, on the 1issue of global distributive Justice have
represented Iimportant contributions to this topic. Beitz’'s
project to extend Rawlsian principles of domestic justice to the
international realm, was exciting and valuable both for how it
informed and exposed the erroneous assumptions of the more
traeditionalist models of international relations, (such as
Rawls ‘s working model) but also for the new possibilities which
it presented--cosmopolitan possibilities which Rawls hinself
clearly rejects. Beitz has held that the '"prevailing theoretical
conceptions of international relations are inadequate and
[therefore] lead to incorrect normative principles of
international practice"2, but we believe that some of Beitz's
own working assumptions in his early work also led to incorrect
normative principles of international justice. His extension of
Rawlsian principles to the international realm meant that Beitz's
early work inherited some of the inconsistencies and tensions
present in Rawls’s theory of justice which continue to be

important obstacles to the idea of global distributive justice.

But in chapter four we hope to show that despite some shared

= Charles Beitz, Political Theory and International
Relations, (Pr@nceton: Princeton UniversityPress, 1979), p. 179.
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assumptions, common contractarian roots, and even similar
tensions in their earlier work, Beitz and Rawls have developed
fundamentally different approaches to international Justice, and
particularly global distributive obligations. While Rawls’'s law
of peoples proposes an increasingly restrictive interpretation
and scope for justice based on mutual advantage, reciprocity, the
traditionalist concept of sovereignty and arguments
characterizing the liberal premises supporting distributive
equality (such as the concephivh 6F bhe pessen) ws  puseehind,
Beitz’'s theory of international justice on the other hand,
increasing lets go of such .requirements and of the tensions
inherent in Rawls’s foundations of justice. The result is a much

more consistent, powerful and critical theory of international

Justice.

Like Brian Barry, Beitz believes that justice has mostly to do
with impartiality and that it is both justified and required by
the very moral personality of the person, not the advantages that
it could procure for its participants. This means that we can no
longer assume as a matter of common sense morality that the
sectional values of national communities necessarily have
priority, 1in the way that Rawls does. Morsover, while the
inequalities engendered and maintained by our international order
and increasing global interdependence emphasize the problem of
international justice as a pressing one, Beitz concludes that it

is not the existence of these international schemes of
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cooperation that 1is the criteria for membership in the
international original position or its distributiqqal principles.
The only criteria for membership 1is the (universal) moral
personality of the person, which simply requires that one possess
8 capacity for a sense of justice and a conception of the good.

It 1is on this basis, that Beitz finally rests his foundation for

global distributive justice--and parts ways with Rawls.

In thé main chapters of this thesis (chapters two, three and
four), we will want to explore the inconsistencies, dangers and
implications of Rawls’'s law of peoples, especially with regard to
Elobal distributive justice. Since the potential consequences of
his theory go beyond the issue of distributive justice however,
we will inevitably have to touch én some of the other issues
mentioned above. The critical insights of authors such as Brian
Barry, Samuei Black and Charles Beitz amongst others, are used to
help us in our analysis of some of the more controversial
dimensions of Rawls’s thought. These dimensions, which often take
the form of irreconcilable ethical positions, become particulary
important when we wish to understahd why and how a philosopher of
social Jjustice can draw such a dichotomy between the nature of
ethical discourse and obligation at the level of domestic society

and at the level of humanity at large.
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CHAPTER ONE
JOHN RAWLS: ON THE LAW OF PEOPLES

In the recent and important essay entitled "The Law of Psoples",

.Rawls finally sketches out a long-awaited theory of international

Justice which he has developed from a rgvised version of his
original position, and liberal ideas of justice, best represented
in his work, A Theory of Justice. By a "law of peoples", Rawls
means a "political conception of right and justice that applies
to the principles and norms of international law and justice"¥®

and that is based on an essentially liberal framework.

Rawls believes that a law of peoples can be déveloped out of
liberal ideas of Jjustice similar to but more general than the
concept of Jjustice as fairness he elaborated 1in a Theory of
Justice. As in the domestic sphere, Rawls’'s ideas on
inte;national Justice are connected to the concept of the social
contract. And as this ‘'society of peoples"” will not only be
constituted by liberal societies, one of the 1issues Rawls
addresses is how the latter will come to accept non-liberal
societies as members in good standing of this family of well-
ordered states. Rawlé believes that the law of peoples must

include the liberal principle of tolerance Ffor "other reasonable

-

*. John Rawls, "The Law of Peaoples", in On Human Rights: The
Oxford Amnesty Lectures 1993, Stephen Shute. and Susan Hurley
(eds), (New York: ‘BasicBooks~Harper Collins publ., 1993) p. 42.
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ways of ordering society..."4 In the same way that liberal
Societies must respect the individual’s right to freedom of
religion. and conscience for example, Rawls holds that a law of
peoples based on 1liberal ideas of justice must respect the

freedom of other societies to organize differently, namely, in

non-liberal, ways.

Rawls ‘s basic position is that so long as a society’s political
and social institution meet certain basic domestic conditions and
respect the law of peoples, non-liberal societies (example,
hierarchical societies) must not only be tolerated but must be
given full membership in the society of peoples. Thus, in his
ideal theory, both liberal and non-liberal well-ordered societies
accept to be governed by the same law of peoples, even though it

Is founded on general liberal principles.

The important prerequisite for joining the society of peoples is
that.they be "well-ordered" societies. More specifically, Rawls
requires that they be societies which are peaceful, non-
expansionist and whose domestic and legal system commands both a
certain basic level of legitimacy in the eyes of its own people
and respect for basic human rights. Once these societies are
found to have satisfied the domestic regquirements (the first part
of the constructivist contract) they will be able to enter the

second stage of his constructivist contractarian theory, namely,

4, IBID., p. .43.
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the original position at the Iinternational level. At this second
stage, the different well-ordered societies will, under the fair
conditions established by the original position and the veil of
ignorance, work out and agree upon the principles of a reasonable
law of peoples. In this (partial) Iinternational original

position, the preselected nation states are deemed to be fairly

representative of their citizens, free, equal, reasonably

situated and rational. Furthermore, 1in keeping with the concept
of the veil of ignorance, the pérties do not know the size of
their territory, population, natural resources, or stage of
economic development, etc. Rawls makes an important exception to
this however. Those parties who are part of liberal or democratic
societies will, he states, 1inevitably know "that reasonably
favourable conditions obtain that make democracy possible” for
them.5 This 1is a significant exception indeed and we will
comment on it at a later point. But for now, Rawls explains his
constructivist methodology in the following manner:

[There are two parts to a constructivist conception of
Justice]. O0One part is worked up to apply to the
domestic institutions of democratic sccieties, their
regime and basic structure, and to the duties and
obligations of citizens. The other part is worked up to
apply to the society of political societies and thus to
the political relations between peoples. After the
principles of Jjustice have been adopted for domestic
Justice, the 1idea of the original position is used
again at the next higher level. As before, the parties
are representatives, but now they are representatives
of peoples whose basic institutions satisfy the
principles of Jjustice selected at the first level.®

= IBID., p. 54.

« IBID., p. 48.
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Rawls 1is confident that these societies will agree on a common
law of peoples, because he believes that his theory of
international Justice possesses a level of political and
ideological neutrality that renders it acceptable to both well-

ordered 1iberal and well-ordered non-liberal societies alike

despite their potentially very different visions of the good.

Hence, Rawls’'s theory of the law of peoples sets out conditions
of inclusion and exclusion from membership into this club of
nations in good standing. His constructivist model of
international Jjustice, which is based on an ideal theory, results
in a very selective international original position which
includes only 1liberal and hierarchical type societies. His
conditions at the first 1level of the construction process,
namely, at the domestic level, are capable of accommodating
hierarchical societies but they effectively exclude peoples of

both "outlaw" and disadvantaged societies from participation in

the international original position.

It is only as part of his non-ideal theory, that Rawls considers
the issue of non-compliance (associated with ‘“outlaw" regimes)
and unfavourable conditions (disadvantaged regimes) affecting
different societies. According to Rawls, the '"outlaw regimes'" are
neither well-ordered law-abiding societies domestically nor in
their international relations. Disadvantaged societies on the

other hand, are those nations which are unfq;tunately plagued by
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unfavourable conditions; conditions which make their socio-
political and economic development difficult. Rawls believes that
the federation or family of societies must establish rules and
principles regulating their relations with such states. He
envisions this relationship as being characterized both by a
collective defense plan against possible attack by outlaw regimes
and the promotion of the long term objective of eventually

bringing all societies into the realm of the family of well-

ordered societies.

In the body of this first chapter, we will be looking more
carefully at the different stages of Rawls’'s constructivist
conception of a law of peoples, as well as at his ideal and non-
ideal theories in order to provide the reader with an account Qf
the general approach to international relations, he has
elaborated in his recent essay. But first, it might be useful to
provide a brief account of Rawls’s position on international
relations and his domestic principles of justice, as developed in
his earlier work, A Theory of Justice . We take this apparent
tangent both so that we can situate Rawls’'s present views in the
broader context of his general philosophy and also so that we may

more easily refer back to his principles of social justice in our

later discussions.

Although we will be looking at some of the ethical and

philosophical tensions in both Rawls’'s demestic and internationsl
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theories of Justice, especially in chapter two, the primary
purpose of this paper will not be to compare Rawls’'s domestic
principles of Justice to his principles at the international
level. Rather, as we mentioned in the Iintroduction, we are
interested in the work of John Rawls for its implications on
certain Iimportant questions of Iinternational ethics, and more
particulary for its impact on the question af global distributive
Justice. This having been stated however, the contrast between
Rawls ‘s domestic theory of justice which centers on fair social
institutions and the principle of distributive equality on the

one hand, and his law of peoples which explicitly excludes issues

of global distributive justice on the other hand, is glaring and

needs to be addressed.

Rawls s Domestic Theory of Justice:

For Rawls, the objective of a domestic theory of justice is to
Identify principles with which we can evaluate the basic
strubture of that society. Thus, Rawls, in a Theory of Justice,
develops what he calls a ‘general conception of justice as well
as two principles of justice and two priority Rules for domestic
social justice. He formulates his general conception of Jjustice

in the following manner:

All social primary goods--liberty, and opportunity,
income and wealth, and the bases of self-respect-- are
to be distributed equally unless an unequal
distribution of any or all -of these goods 1is to the
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advantage of the least favored. 7

However, because the general conception of justice does not apply

easily to non-ideal situations, Rawls also developed more

specific principles which he further ranks by two priority Rules.

He acknowledges that in extreme non-ideal cases, even these

particular principles and their priority rules may fail to
provide a satisfactory answer. However, the ranking of the
principles which he provides with the Priority Rules, does guide
the application of these principles to non-ideal situations and
"identifies which limitations need to be dealt with first."®
The £wo basic principles proposed by Rawls in his theory of

domestic justice and their corresponding Priority Rules are the

following:

First Principle

Each person 1is to have an equal right to the most
extensive total system of equal basic liberties
compatible with a similar system of liberty for all.

Second Principle

Social and economic inequalities are to be arranged so
‘- that they are both:

a) to the greatest benefit of the least advantaged,
consistent with just savings principle, and

b) attached to offices and positions open to all under
conditions of fair equality of opportunity.

First Priority Rule (The Priority of Liberty)
The principles of Jjustice are to be ranked in lexical
order and therefore liberty can be restricted only for

7. John Rawls, A _ Theory of Justice, (Cambridge: Harvard
University Press, 1971), pg. 303.

=. IBID.
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the sake of liberty. There are two cases:
(a) a less extensive liberty must strengthen the total
system of liberty shared by all;

(b) a less than equal 1liberty must be acceptable to
those with the lesser liberty.
Second Priority Rule
Efficiency and Welfare)
The second principle of Jjustice is lexically prior to
the principle of efficiency and to that of maximizing

the sum of advantages; and fair opportunity is prior to
the difference principle. There are two cases:

(The Priority of Justice over

(a) an 1inequality of opportunity must enhance the
opportunities of those with the lesser opportunity;
(b) an excessive rate of saving must on balance

mitigate the burden of those bearing this hardship. @

These principles of Jjustice are chosen 1in an original position

where all parties are covered under a thick veil of ignorancs,

making them ignorant of any knowledge about themselves which

could bias their judgment about justice.

It is elear in

A Theory of Justice, that

social justice is the

Rawls ‘s subject of

basic structure of society conceived as a

"closed system isolated from other societies".10 His primary

subject for exploration are the major social institutions {i.s.,

the principal political and economic and social arrangements) and

how these '"distribute fundamental rights and duties and determine

the division of advantages from social cooperation." In other

words, Rawls’'s theory is meant to address the basic structure of

social institutions which when taken together, define a person’s

"rights and duties and influence their 1ife-prospects, what they

. IBID, p. 302,

3035,

+©, IBID., .p. B.
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can expect to be and how well they can hope to do."11 He

expresses this best in the following passage:

[t]he notion here is that this structure contains
various social positions and that men born 1into
different positions have different expectations of life
determined, in part, by the political system as well as
by economic and social circumstances. In this way the
Iinstitutions of society favor certain starting places
over others. These are especially deep inequalities.
Not only are they pervasive, but they affect men’s
initial chances in life; yet they cannot possibly be
Justified by an appeal to the notions of merit or
desert. It Is these inequalities, presumably inevitable
in the basic structure of any society, to which the
principles of social justice must in the first Iinstance
apply. 12

While recognizing the problem clearly at the domestic level,
Rawls retreats from applying the same conclusions, principles and
programme of social justice at the global level however, even
though the deepest of inequalities are engendered by our current
international order and Institutions.In fact, he postulates
already 1in A _Theory of Justice, that the same principles of
domestic Justice may not work for other circumstances and
subjects, subjects such as nation states and international
relations. He expresses his position in the following way,

The conditions for the law of nations may regquire

different principles arrived at Iin a somewhat

different way. I shall be satisfied if it 1is possible

to formulate a reasonable conception of justice for the

basic structure of society conceived of for the time

being as a closed system iscolated from other societies.

The significance of this special case is obvious and
needs no explanation. It is natural to conjecture that

++ IBID., p. 7.

+2 IBID., p.-7.
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once we have a sound theory for this case, the
remaining problems of justice will prove more tractable

in the 1light of it.13
Clearly Rawls’s assumption that it is acceptable to conceive of
our society as a closed system and to Ffavor it as a "special
case" needs further analysis. This position is not as self-
evident as he took it to be. Indeed, further in his theory, Rawls
states that in order to be able to consider the stability and
feasibility of the social structures of well-ordered societies,
he must "assume that the boundaries of the schemes are given by
the notion of self-contained national communities". This
assumption is central to the privileged status he accords
national communities and he maintains it' long after ample
evidence and the strongest of arguments have been levelled
against it. Yet, he acknowledges that his working assumption that
national communities are self-contained cannot be fully “relaxed"

until the subject of international justice is addressed. 14

Although admittedly sketchy, in A Theory of Justice, Rawls

proposes a theory of the law of nations which derives its moral
basis and its political principles from a contractarian doctrine.
He envisages a contract between self-contained, self-sufficient

nation states. In order that they may agree on the principles for

+= IBID., p. B. Emphasis added.

14 _ IBID., p.. 457.
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the law of peoples, the parties to this ‘global’ ' social contract,
namely the representatives of the different nation states, are
placed -in  an original position. This original position
characterized by a thick veil of ignorance is fair, according to
Rawls, since it ‘"nullifies the contingencies and biases of
historical fate" by depriving the parties of_ any knowledge about
"the particular circumstances of their own society, its power and
strength in comparison with other nations and even the

representatives’ place in their own society."15

But as we shall éee in chapter two, Rawls modifies his position
and methodology with regard to Iinternational Justice
significantly in "The Law of Peoples". For .éxample, it 1is
Interesting to note how 1in this later work, Rawls’'s veil of
ignorance is thinned and less stringent for democratic societies.
Allowing these societies to know that they benefit from
favourable conditions which make democracy possible, places them
in an advantaged position when deriving principles of
International justice. Despite this privileged position accorded
democratic societies however, Rawls continues to assert that by
placing nations in this (restricted) original position we can
derive certain fundameﬁtal principles of the law of nations that
are "just". These principles he believes, will be familiar ones
such as, the principle of equality between nations, the right of

self-defense, non-intervention and the principle of respect of

+s IBID., p. 3I78.
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treaties between nations.1® They are generally speaking the
same set of principles he discussed in A _Theory of Justice. For
Rawls, these principles specify when a nation has a legitimate or

Just cause to go to war, and as a consequence also establishes

the rules for peaceful relations between nations.

In the following chapters we will want to show how for Rawls, the
primary purpose of the international principles regulating the
conduct and relationship between nations 1is to protect the
principles of sovereignty and the boundaries of well-ordered
national societies. They serve an important function for Rawls
since by protecting the principle of national sovereignty and
territorial integrity of states, they allow him to rely on one of
his primary working assumptions, naéely, that of self-contained
and self-sufficient national communities. As Charles Beitz points
out 1in his article, "Sovereignty and Horalit& In International
Affairs"”, the concept and rights associated with sovereignty are
linkea to exclusive control over one’s population but they are
also about the "entitlements to the resources and wealth that
exist within the territory. The requirement of respect for a
state’s exclusive domestic jurisdiction functions as a kind of
collective property right for the citizens of the state -- it
entitles the state to exclude foreigners Ffrom the use or benefit

of its wealth and resources except on terms it voluntarily

*« IBID., p: 379-380.
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accepts. "17 For states, which are primarily western liberal
nation states, who are doing well or benefiting under the current
distribution of resources along state boundaries, the principles
of this traditionalist model of international relations ensure
the maintenance of the status quo. Rawls’s own subscription to
this traditionalist and simplistic model of international
in
Important respects) also means that he can continue to ignore the
wider reality of global interdepebdence, the more complex issues
of global justice and the inequalities engendered by the current
international system. Thus, despite providing a more thorough
account of his theory of 1international relations in his recent
article, "The Law of Peoples"”, many of the same objections to
Rawls’s theory continue to stand and significant new ones are
raised. We will provide a critique of his position on
international Jjustice in the chapters to come but for the moment
we will concentrate on providing a thorough description of his

most recent account of his law of peoples.

Rawls's Methodology:

One of Rawls’'s basic premises in his theory of a law of peoples,
is that the philosophy of the social contract based on his
constructivist approach iIs wuniversal in its reach. The

constructivist approach not only applies to soclieties

*¥ Charles Beitz, "Sovereignty and Morality in International
Affairs', in David Held (ed), Pglitical Theory Today, (Cambridge:
Polity Press, 19919, p. 243.

PR -




22
domestically, but can be extended to a law of peoples and set ocut

the terms of how societies are to legitimately relate to each

other.

According to Rawls, this constructivist liberal doctrine derives
its authority from the principles of practical reason, which are
always suitably adjusted to apply to different subjects as they
arise., An additional condition is that these principles must also
be endorsed on due reflection by the reasopnable agerits to whom
the principles actually apply. Rawls explains that in contrast to
other universalist doctrines that claim universality because of
their source of authority (for example, God, divine reason, or
human reason), a constructivist liberal view of justice does not
have its source in ‘"universal first principles having authority
in all cases“~but rather it adapts to each subject and eventually
becomes universal '"once it is extended to give principles for all
politically relevant subjects, including a law of peoples Ffor the
most éomprehensive subject, the political society of

peoples. "18 In this article, Rawls not only offers us his own
sequence of subjects but also offers us the different principles
which he deems to apply to each subject as they arise. Indeed, we

will see that different principles are even applied to different

types of societies.

Rawls’'s liberal constructivist approach is broadly divided into

is
-

Rawls, "The Law of Peoples", op. cit., p. 46.
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two parts; the domestic sphere and the Iinternational sphere. It
is also composed of two stages of construction. The Ffirst stage
entails adopting the domestic principles of Jjustice and the
second stage, using the original position once again (by well-
ordered democratic and hierarchical societies) at the

international level to derive principles of justice this time for

the law of peoples.

Rawls chooses to begin constructing his theory of the law of
peoples with liberal societies; he believes that they are a good
starting point for the extension to the law of peoples since they
have a shared understanding of Jjustice, and similar social and
historical conditions. As we shall argue furthér on, however,
this starting point is a& very significant decision, which affe;ts
the entire rest of the process and influences the types of
principles that will be agreed upon for the law of peoples. In
effect, we believe that It results in principles of international
law and international relations that not only are already
familiar to us (as even Rawls aéknowledges) but which, by
endorsing the status quo, can only continue to deepen the

existing global injustices.

Ext /i the Lil 1 Id ¢ Justi : the L F p Jes: t}
cas& 121 Libﬁcﬁ 2 SQ‘Z iet,ies.'
This basic process having been sketched out, Rawls proceeds to

explain his framework for extending the liberal idea of justice
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to the law of peoples. He divides this process into two stages,
namely, the Ideal theory and the Non-Ideal theory, each stage
having two separate steps. Rawls chooses to deal with Ideal
theory first; a choice which will once again significantly
influence the interpretation given to the state of the world, its
problems, and the principles that are to constitute the law of
peoples. Nonetheless, Rawls argues that working within this ideal
or strict compliance theory means that one is working with
preselected parties to the original position which have satisfied
domestic requirements and are deemed to be non-expansionist,
peaceful members of the international community. For this reason
Rawls chooses to work only with two types of societies, namely,

well-ordered liberal and hierarchical societies.

Firstly, Rawls works out how well ordered liberal societies come
to extend themselves and form a "family" of democratic peoples.
The second step consists in explaining how well-ordered
hierérchical societies, (which may be for example, religious
states) can come to accept the same law of peoples as liberal
societies and thus become members of the ‘society of the Jjust

peoples of the world’.

As previously mentioned, Rawls believes that his law of peoples
can be agreed upon by both liberal and non-liberal (hierarchical)
well-ordered societies because the general liberal ideas of

Justice which he proposes are not particular to western
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democracies. He believes they are sufficiently neutral and
general to be acceptable to other types of non-liberal societies.
For example, his general liberal ideas of justice. <(unlike the
particular idea of justice as fairness) do not include strong
egalitarian elements. Rawls’s 1international liberal idea of
Justice contains only three principle elements, namely:

i) certain basic rights, 1liberties and opportunities similar to
those in democratic regimes;

ii) a high priority for these fundamental freedoms especially
when they are challenged by claims of the general good;

iii) measures which ensure that all citizens are given the means

to effectively use their freedoms.

This methodological framework being set up, Rawls begins
constructing his law of peoples by First examining how liberal
societies go about adopting sa law of peopleé. Firstly, Rawls
believes we must ensure that these liberal societies are properly
represented domestically and that the original position with its
veil of ignorance, is indeed the proper device of representation
for them. The test for this is whether the original position
satisfies the following three conditions: i) it represents the
citizens fairly or reésonab]y (i.e., as equal and free), 1ii) It
represents them as rational; 1ii)}) and places them in a situation
where they are deciding between ‘'available principles for

gppropriate reasons.’19 Once it is determined, as Rawls

+* IBID., @.-53.
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determines that the original position really is a representative
model for liberal societies (or in Rawls’ s words, a model which
ensures "fair conditions for the parties, as representatives of
free and equal citizens, to specify the terms of cooperation

regulating the basic structure of their society'")20, then one

can proceed to the second step and apply it to the international

‘context.

Rawls concludes that the original position continues to be a
proper device of representation for democratic societies at the
international level since it places them in conditions which are
pberceived as fair for arriving at a law of peoples. Like in the
domestic sphere, the parties (i.e., each state) at the
international level are presumed té be free, equal, reasonably
situated and rational. Being placed in the original position,
these free and equal parties (democratic states), then decide on
the principles of the law of peoples (for democratic states)
based, according to Rawls, upon the fundamental interests of

democratic societies in general and their principles of domestic

Justice in particular.

Moreover, because the parties are also subject to the veil of
Ignorance, they are Iignorant of such things as the size of their
territory, their population, their natural resources, economic

development and their '"relative strength" as a society. However,

=w, IBID.

P e




27
as we have previously mentioned, Rawls provides an Important
exception. Democratic states do know that "reasonable favourable

conditions obtain that make democracy possible,.."=21

We will attempt to show throughout this paper, that not only is
the decision to begin the constructivist process with democratic
societies significant, but that this knowledge that as democratic
states ‘they benefit Ffrom reasonably fa&ourable conditions
effectively precludes, in our opinion, the possibility of
arriving at fair and impartial principles of Jjustice with other
types of societies. The veil of ignorance has been thinned to the
advantage of democratic states to the point where it no longer
guarantees either impartiality or an original éosition of true
equality between democratic states and other states. Furthermors,
as in Rawls ’'s constructive methodology, democratic societies are
the first to set foundational principles of inclusion and
exclusion from the society of peoples (through the domestic test
for example), this privileged Iinformation that democratic
societies have about their background conditions is all the more
significant. Perhaps not surprisingly therefore, in Rawls’'s model
the law of peoples amongst liberal societies results in
cooperative associatfons and principles of International
relations already familiar to us. We will return to these

arguments later.

=+ IBID., p. 54.
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For Rawls the principles of a law of peoples include the

following:

1. Peoples (as organized by their governments) are free and

independent and their freedom and independence is to be respected

by other peoples.

XY

Peoples are equal and parties to their own agreements .

3. Peoples have the right of self-defense but no right to war.

4. Peoples are to observe a duty of nonintervention.

5. Peoples are to observe treaties and undertakings.

6. Peoples are to observe certain specified restrictions on the
conduct of war (assumed to be Iin self-defense).

7. Peoples are to honour human rights.Z22

In addition to the above principles, Rawls believes other
agreements, such as rules for fair trade, and for forming and
regulating possible federations of peoples or cooperative
ventures will result from this framework. There should also be

according to Rawls, agreements for more mutual assistance between

democratic nations:

certain provisions for mutual assistance between
peoples in times of famine and drought, and were it
feasible, as it should be, provisions for ensuring
that in all reasonably developed liberal societies
people’s basic needs are met. These provisions will
specify duties of assistance in certain situations, and

they will vary in stringency depending on the severity
of the case.Z3

2=, IBID., p. 55.

=% IBID., p..5%. Emphasis added.
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We see, therefore, that Rawls provides for provisions of mutual
assistance between developed liberal societies which ensure that
basic needs are met, yet we will note that the same provisions do
not exist in this explicit form with regard to other types of
societies. Closer or privileged moral ties seem to exist and are
maintained between liberal societies in Rawls’s constructivist
theory. Thus, not only do national societies take priority with
regard to social justice, but privileged obligations of mutual
assistance also seem to obtain between members of the family of

democratic states in the international realm.

But these liberal states also have certain responsibilities,
ascertains Rawls. They must be effective agents b& taking care of
their territory, population level and their ‘"environmental
integrity and its capacity to sustain them"2% According to
Rawls this can only be effectively achieved with the institution
of property, since it has the effect of attributing
responsibility for maintaining this territory (and of living with
the consequences of its deterioration or fruits) to a particular
agent. Without particularizing possession or responsibility,

Rawls believes that the asset in question will usually

deteriorate.

Rawls does briefly address the Iissue of the sometimes

historically arbitrary nature of state boundaries in his non-

=4 IBID., p.-57.
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ideal theory. He suggests that the law of peoples can perhaps
include guidelines to deal with this problem, but for the moment,
he takes state boundaries at face value and a state’s natural
resources as objects of possession. He adds that states "cannot
make up for irresponsibility in caring Ffor their land and
conserving their natural resources by conguest in war or by
migrating into other people s territory without their
consent. "25 Yet, one could comment that the state of our global
environmental deterioration, and our depleted natural resource
are perhaps evidence enough to the effect that the concept of
private property and territorial sovereignty are at the very
least insufficient by themselves to secure sound environmental

policies nationally or globally; and we shall return to this

issue in due course.

Rawls has two other conditions for the establishment of this
family of democratic peoples: (1) this "family" must be .stable in
their respect for the principles of the law of peoples; and (2)
their citizens must endorse '"the principles and judgments of this
law on due reflection."26 Jn other words, liberal states must
not only respect the law of peoples when they happen to be in &
favourable position of power but they must also respect it and
find it to be in the common good when they are in less favourable

conditions (whether it be economic, social or political well-

==1BID., p. 57.
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being).27 Rawls firmly believes that this would in fact be the
case, and points to studies indicating that established
democratic societies do not tend to go to war with each other,
The 1last condition requires that citizens of democratic states

endorse this law of peoples because it reflects and expresses

their political and moral convictions more coherently than any

'other doctrine.

Societies:
Having completed the first step of his ideal theory by extending
the liberal view of justice to a law of peoples Ffor democratic

societies, Rawls must now extend it to include hierarchical

societies also.

In keeping with Rawls’'s two part constructivist theory,
hierarchical societies must first satisfy certain conditions
domeﬁtically In order to be considered ‘“"well-ordered" and
accepted by liberal societies. They are the following:

i) they must be peaceful and not use illegitimate means to attain
their goals. Trade and diplomacy are considéred peaceful means to
pursue their aims;

ii) they must have a system of law that imposes moral duties and
obligations on everyone within their territory, and that is

guided by peoples essential interest and a ‘'common good

=*I1BID., P.  38.
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conception of justice." Judges and other legal Ffunctionaries must
sincerely believe that the law really is guided by this common
good conception of justice. All of these elements of the legal
system are necessary, says Rawls, if the regime is to possess a
certain legitimacy in the eyes of its people;

1ii) they must respect certain basic human rights. 38

Furthermore, in order for a non-liberal society to both possess
legitimacy in the eyes of its own peoples and respect basic human
rights, its political institutions must be marked by a
"reasonable consultation hierarchy."29 Despite the fact that in
hierarchical societies persons are not seen as free and equal
citizens, they are nonetheless considered responsible citizens
with moral obligations and for thié reason, argues Rawls, the
representative bodies look after the important interests of all
members and elements of society. Rawls believes that even in a
society where free speech and political dissent is limited, it is
still possible to have a consultation hierarchy which offers "an
opportunity for different voices to be heard..."30 He envisages
a stage 1in the consultation process where persons, in their
capacity as members of associations and corporate bodies have the
opportunity to express their political dissent, and the

government has a corresponding duty ¢to listen and reply

2&IBID., p. &1.
2%IBID., p. &2.
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conscientiously to their concerns. For Rawls, this is what
permits judges and other officials to sustain their belief in the
possibility of dissent and in the regime’s legitimacy. He
maintains that in contrast to this, a regime that would refuse to
listen to its people, regarding them as ignorant, would no longer

be a consultation hierarchy but rather a "purely paternalistic

regime".

In his opinion, the institutional basis of this hierarchical
society together with its conception of the common good, '"secures
for all persons at least certain minimum rights to means of
subsistence and security [the right to life], to liberty [freedom
from slavery, serfdom, and forced.occupations]‘ and [personal]
property, as well as to formal Judicial equality as expressed by

the rules of natural justice [for example, that similar cases be

treated similarly]."31

However, we will want to argue throughout this paper that what
Rawls 1is In fact defending is a regressive vision of human
rights, that not only relativizes them, but also strips them of
their real moral authority; an authority which has its source in
the premise of the ihherent equality and dignity of all persons.
If human rights do not repose on these universal and inherent
moral qualities of all human beings, a view which Rawls labels as

parochial and inappropriate for the international level, then in

Z41BID., p. &F.
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our opinion, it is a slippery slope to the disintegration of even
the most basic human rights for they then rely on whatever
arbitrary factors and characteristics the more powerful members
of society decide upon, whether these be religious, cultural,
social, economic etc. Furthermore, one cannot help but gquestion
whether the ‘consultation hierarchy’  is not simply an opportunity
for the interests of the elite to heard. Tbe history and nature
of the domination of women alone, serves to show how even without
extreme violations of ‘basic’ rights (for example, to physical
integrity), regimes can successfully oppress women and deny them
equal freedom and rights 1in the name of a male-dominated vision
of the good. We will conclude our comments here by saying that in
our opinion, what Rawls 1is ultimately proposing Is an
international legitimization of 'a paternaiist system of

government, regardless of his dubious theoretical safeguards and

artificial distinctions.

Althbugh Rawls has concentrated mostly on the model of a
hierarchical religious state, he points out that a regime whose
institutions realize the above three requirements can take many
forms. His point 1is that the three domestic requirements for
membership in a reasonable society of peoples, including the
requirement of respect for basic human rights, do not require a

socliety to be necessarily liberal.

Moreover, Rawls is of the opinion that the_representatives of
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hierarchical societies adequately represent their domestic
population at the international level. He believes that this is
confirmed by the fact that the representatives of that society
actually care about the good of the society, they believe in
their society’'s conception of justice, and wish to take advantage
of the benefits of international trade and assistance between
nation states. Hierarchical societies, argues Rawls, are well-
ordered in their own conceptions of justice and the society’s
Interests are understood by 1its representatives in accordance
with this internal conception of Jjustice and of the good. As
such, he deems these regimes to be domestically legitimate and

the original position to be an appropriate device for

international representation.

Moreover, although hierarchical societies accept basic
inequalities (for example, persons do not have.equal liberty of
conscience) between their citizens, it 1is not inconsistent
acco}ding to Rawls, for these societies to Insist on having an
equal voice in the original position and on being treated equally
within the law of peoples. While internally (domestically) the
society and its members may accept to live with basic
inequalities, this has no bearing on the requirement that they
have equal status in relation to other societies, argues Rawls.
At the iInternational level, these nation states must be
considered equal parties since they are representatives of

peoples whose basic institutions satisfy their own idesa of ths
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"good" and their own basic principles of justice domestically.

Rawls explains that while at the national level, domestic justice

Incorporates "a political conception of the person rooted in the

public culture of a liberal society" the original position at the
international level does not do this or need to do this. Rawls’s

concept of the person and of human rights at the international

"level, thus reveals itself to be relativistic.

In the chapters to follow, we will explore the inconsistencies in
Rawls ‘s position, the practical problems with this idea of
political legitimacy and human rights, and the ethical
implications of this theory of international Jjustice. The
increased dichotomy Rawls draws between = domestic and
international justice is ocne which iﬁevitably raises fundamental
questions about the nature and possibility of international
ethics. However, for the moment, suffice it to say that Rawls
believes hierarchical societies will indeed accept the. original
posifion as fair between peoples and that their population will
also endorse the law of peoples adopted by their representatives

since they too will perceive it as fair terms of political

cooperation.

Finally with respect to the issue of religion, Rawls states that
hierarchical societies may rely on it as a source of authority
for certain matters but they must neither wish to extend this

authority to other societies or to prohibit all liberty of
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conscience or religion domestically. Not all citizens hold these

freedoms equally, but it is an essential condition of being a

well-ordered society, that no one is persecuted because of their

religious practices or convictions. In order to ensure this,
Rawls believes that it is fundamental that hierarchical sccieties
allow their citizens the right to emigrate.32 Much could be
said about Rawls’s position with regard to freedom of religion
and emigration, but perhaps we can simply méke some preliminary
remarks to the effect that there are serious reasons to doubt the
adequacy of these minimalist protective measures. For example,
Rawls cannot predict that a situation where some persons have
more religious rights than others can in fact be maintained
without persecutory acts by the _state. With regard to the
guaranteed right to emigrate, this also is an inadeguate solution
in our view, since not only Iis it inappropriate to require
persons to abandon their home country but it provides no real
resolution to the domestic problems; furthermore, it is not even
a real safety net since citizens must not only have the right to
emigrate but they must also be given the right by another state
to enter its borders--with the increasingly protectionist

immigrations policies this cannot be taken for granted.

unfavourable conditions:

We have so far, followed the development of Rawls’'s ideal theory
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of the law of peoples. Nonideal theory on the other hand,
attempts to develop a method whereby we would, given the context
of nonideal conditions, take steps to gradually reach the goal of
the ideal conception of a law of peoples. Rawls distinguishes
between two types of nonideal theory. The first type deals with
the issue of noncompliance, i.e., where certain "outlaw regimes"
simply refuse to respect or acknowledge the law of peoples. By
"outlaw regimes", Rawls has in mind governments or societies that
recognize no conception of Jjustice and that use terror and
coercion to rule. He is also referring to regimes which wish to
propagate their religious or philosophical views Iin an
imperialist fashion, by not respecting national boundaries.
Furthermore, these outlaw regimes are not, according to Rawls’s
model, vietims of unfavourable conditions; on the contrary théy
simply have adopted unjust and oppressive political traditions

that are reinforced by their legal and property system, their

class structure, beliefs and culture.

One of the functions of the law of peoples, maintains Rawls, is
to provide guidance to the well-ordered regimes as to how they
should deal with such outlaw regimes. He states that at best,
law-abiding societies can "establish a ‘'modus vivendi with the
outlaw expansionist regimes and defend the integrity of their
societies as the law of peoples allows."33 The law-abiding

societies have a primary duty to their own society, to other

*=IBID., p. 73.
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well-ordered societies and to the peorle being subjected to the
outlaw regimes but they live in a state of nature with respect to
the outlaw regimes and their rulers. However, they are only
Justified in going to war sgainst such regimes when it is in the
defense of their own society, or in grave cases when it is to

protect innocent persons subject to outlaw regimes (extreme

violations of human rights for example).34

Hence, the first aim of this family of well-ordered societies
with regard to outlaw regimes, 1is to ensure their own defense.
The second is the long-term goal of eventually bringing all
societies to respect the law of peoples and become full members
of the family of well-ordered societies; tied to this goal is

that of securing the respect of basic human rights for all

peoples.

In order to achieve this second aim, Rawls proposes that we
deveiop an adequate foreign policy and have well-ordered
societies establish ‘“among themselves new institutions and
practices to serve as a kind of Ffederative centre and public
forum of their common opinion and policy toward the other
regimes. "35 This federative centre can either be part of the UN
or of a separate alliance of well-ordered pecoples formed to deal

with such issues as, unjust institutions, human rights vicolations

*+IBID., p. 73.
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or oppressive and expansionist regimes;.they would provide a
public forum for the exposure of such regimes. Rawls believes
that public exposure and denunciation of oppressive regimes can
work to eventually pressure them into affecting change,
especially if they cannot dismiss the law of peoples as a biased
western or liberal idealogy. He also believes that if it is to be
effective, this type of moral pressure must be accompanied by a
firm position on the part of well-ordered states not to provide
outlaw regimes with any military aid, economic assistance or
acceptance into the mutual assistance and cooperative
institutions of states in good standing.3% The practical result
of such policies 1is that the populations - of such states more
often than not become the real victims. Although Rawls seems to
admit that the rulers of such regimes may not have popular
support, his state-centered traditionalist model of international
relations and his ungquestioning acceptanbe of domestic
Jurisdiction, means that there is no truly effective way of
chailenging the legitimacy of such tyrannical governments, and as

such innocent populations are Ffurther penalized.

The second type of non-ideal theory is that which deals with
societies suffering Ffrom unfavourable conditions (we will call
them ‘“disadvantaged" societies). By "unfavourable conditions"
Rawls means everything from the lack of human know-how and

monetary, material and technological resources to the absence of

=&IBID., p. 74.
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appropriate political and cultural traditions. In discussing how
well-ordered societies may assist in promoting better conditions
for these societies however, Rawls rejects the idea that others,
such as Charles Beitz, have proposed of adopting a difference
principle or a liberal type distributive principle to deal with

world-wide economic inequalities.

Rawls adds that this does not mean that wealthier nations do not
have any duties towards such disaavantaged societies. After agall,
the 1Ideal conception of the society of peoples directs that in
due course all societies are to achieve the favorable conditions
which make well-ordered societies possible, namely the respect
for human rights and the satisfaction of basic human needs. As

such, according to Rawls,

[the] basis of the duty of assistance is not some
liberal principle of distributive justice [but rather]
the ideal conception of the society of peoples itself
consisting of well-ordered societies, with each people,
as I have said, a full and self-standing member of the

* society of people, and capable of taking charge of
their political 1ife and maintaining decent political
and social Institutions as specified by the three
requirements earlier surveyed.37

Thus, Rawls neither situates the duty of assistance in the fair
economic redressing of the inequalitfes and exploitation
engendered by our cur}ent international system, in the existence
of human need 1itself, or in the concept of the moral personality
of the person which views them as ends 1In and of themselves. His

motivating force is his ideal theory, which we will argue in this

=7IBID., p.-76.
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paper is itself based on mutual advantage, protectionism, and the
securing of ‘“stable’ (but not necessarily fair) international
relations. A global theory of Justice or ethics (based for
example on the moral personality of the person), argues Rawls,
would be too strong of a political conception to impose on the
world. In our further discussions on this topic in the chapters
to follow (particulary chapter three), we will show that this is
a major.point of contention in international ethics, especially
since the allegedly neutral assumptions of ideal theory continue,
in our opinion, to serve the interests of the status quo and to

exclude the most needy and vulnerable (persons) from the

International domain.

Global Distributive Justice:

Rawls ‘s position on distributive justice is that domestic liberal
principles of distributive Jjustice should not be generalized to
the international arena; a constructivist system holds that each
kind~of subject is governed by 1its own rules and principles. COne
cannot simply extend or transpose domestic principles to the
International level. The principles adopted to deal with
unfavourable conditions at the international level must be

adopted from an appropriate starting point, namely the

international original position.

Yet, Rawls’'s ‘international’ original position does not yield any

principles of global distributive justice” in any Fform. He
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maintains that it would constitute an inappropriate imposition of
western values; values and liberal principles of distributive
equality which other types of societies may not wish to adhere to
or promote. He predicts this would be particularly true of
hierarchical societies which do not recognize any principles of
distributive domestic justice or the liberal conception of the
person which supports them. Thus, according to Rawls the idea of
distributive equality and the premises which support it belong to
the ideal theory of democratic societies and cannot be extended
to the 1international realm where they may infringe on another

society s conception of the good.

As previously noted, Rawls does be]ieve that as part of working
towards ideal theory, wealthier, well-ordered societies hgve
certain obligations to less fortunate societies. This obligation
arises from one of the goals set out in the law of peoples of
well-ordered societies, namely that all societies eventually
reach conditions favourable enough to allow them to maintain
decent political and social institutions, respect basic human
rights and ensure that basic human needs are met. Ultimately, the
objective of ideal theory is that these societies be able to Jjoin
the society of peoplés as full members in good standing. Despite
this mention however, Rawls does not include any new concrete
suggestions or effective steps in his constructive theory, that
well-ordered states might take to promote sustainable economic,

political and technological progress in these states, or to
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assist the populations of outlaw and impoverished nations 1in

their struggle for better l1ife conditions.

He explains instead, how often it is the case that unfavourable
conditions are not caused by an absence of natural resources but
rather by "... the nature of the public political culture and the
religious and philosophical traditionsA that underlie its
institutions."38 He points to the social evils created by
oppressive governments, corrupt elites and religion, as well as
the social evils related to the oppression of women and
overpopulation, which results from banning contraception. His
belief is that much of the solution to these problems lies in
human rights work and some other types of assistance; gradually,
these methods may be able “...tﬁ moderate,A albeit slowly,
oppressive government, the corruption of elites, and the

subjection of women.''3% He also states:

Perhaps there is no society anywhere in the world whose
. beople, were they reasonably and rationally governed,
and their numbers sensibly adjusted to their economy

and resources, could not have a decent and worthwhile
1life. <0

Perhaps we can take a brief pause here 1in order to make a few
preliminary comments which we will pursue further in the upcoming

chapters. At the risk of oversimplifying Rawls’'s position, one

=@ IBID., p. 77.
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could say that for him, the problem of unfavorable conditions
seems to lie elsewhere; in ineffective political and economic
institutions, government corruption, philosophical or religious
traditions, and in the mismanagement of national resources, but
not in the unequal distribution of the world’s resources, the
gross imbalance of power at the international level and the
injustices engendered by our current international economic and
political schemes and institutions. Although it is clear to
authors such as Charles Beitz, Onora QO°'Neill and various others,
that the problem of world poverty and deep inequalities between
natiohs requires a global solution and a transformation of the
international order, it is not so for Rawls. His theory of
international relations and  particularly his analysis of
distributive justice, reduces international obligations to little
more than charity on the part of wealthier well-ordered societies

and fails to grasp the international dimensions of national

poverty.

With regard to the issue of natural resources in particular, we
have noted that Rawls does concede that the  historically
arbitrary nature of state boundaries may in some cases have to be
addressed in guideliﬁes, which he does not elaborate here.
Despite this brief mention however, we wish to show that Rawls’s
basic position is most accurately described by Beitz'’'s theory
that the domestic jurisdiction held by states (the principle of

national sovereignty) functions as s type of collective property
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right for its citizens. This, which we believe to be Rawls's
assumed working premise, is in our opinion an incomplete view of
global resource problems; it not only fails to properly address
the sometimes arbitrary character of historical and natural
boundaries, but also lignores such Iimportant aspects as the
inequitable exploitation of the world’'s resources by the
‘developed world, the environmental interdependence which renders
state boundaries completely irrelevant to our global ecological
and natural systems, and the fact that capitalist incentives
(eg.,structural adjustment programmes imposed by the IMF and the
World bank (SAPS)) as well as multinational interests all
contribute to dig into the foreign soil of poorer nations which

rely heavily on exportation of primary resources to repay their

foreign loans.

The combination of Rawls’'s simplistic explanation of the
distribution of natural resources and wealth, and an ideal theory
of a.law of peoples which excludes issues of global distributive
Justice for reasons of cultural appropriateness, results in a de
facto protectionist policy; a policy which ignores the structural
and moral dimensions of the problem of Wofld poverty, as well as
the capacity of the human person to be self-originating sources
of valid claims. In the chapters to come, we will explore Rawls's
position on international justice, its critical failures, and
particulary the inconsistencies in his theories of Jjustice which

ultimately lead one to guestion the very nature of internatinnal
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Justice, the person, and ethical dbligations. In the end, we
believe and will want to argue that Rawls cannot successfully
Justify or maintain a coherent theory of justice that builds on

this dichotomy between Jjustice at the domestic and at the

international level.

While Rawls’s theory on human rights, particularly as presented
in his }ecent article, "The Law of Peoples"”, certainly merits a
most thorough critical analysis, we will not attempt to provide
one in this paper since it should be the subject matter for a
dissertation on its own. We will however, provide an overview of

the most essential characteristics of this theory.

Firstly, at the international level, Rawls does not believe that
human rights' depend on any ‘'particular comprehensive moral
doctrine or philosophical conception of human nature.'"41 A
particular moral conception of human rights, which pfovides a
grounding for the equal worth and rights of persons, requires a
philosophical foundation that might be rejected by hierarchical
societies because of its association to western type liberalism
and culture. Rawls proposes Iinstead, the following approach to

human rights:

Basic human rights express a minimum standard of well-
ordered political institutions for all peoples who
belong, as members In good standing, to a Just

4+ IBID., p. &8.
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political society of peoples.42

Rawls prefers to think of human rights in the context of a system
of law ‘that imposes moral duties and obligations on all its
members and which is binding on judges and other officials
because of their sincere belief their society’'s conception of
Justice. The requirement in Rawls’s law of peoples, that member
states have such a system of law, would mean that at the minimum

these states must,

at least uphold such basic rights as the right to life
and security, to personal property, and the elements of
the rule of law, as well as the right to a certain
liberty of conscience and freedom of association, and

the right to emigration. These rights we refer to as
human rights.43

Therefore, Rawls rejects the idea that human rights must be tied,
at the international level, to the liberal conception of rights
which regards all human beings as inherently free and equal
members of society. Instead, he suggests a system of law which
imposes duties and obligations on its citizens, is based on a
common good conception of Jjustice and requires good faith on the
part of its officials (and judicial body). In Rawls’'s view, such
a conception of rights 1is sufficiently ‘politically neutral’ to
be accepted as a foundation for a ‘minimally decent regime’ and
for basic human rights by even hierarchical societies. He
believes that "human rights, understood as resulting from these

reguirements, could not be rejected as particularly liberal or

2 IBID., p. &8.

“+=% IBID.
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special to our Western tradition."44 Rawls’'s vision of
international human rights is also demonstrated in the following

passage:

Human rights are a special class of rights designed to

play a special role in a reasonable law of peoples for
the present age.4$S

We will make some preliminary remarks on this point before we
proceed to the next chapter. Rawls’s position appears to clearly
offer a relativist conception of human rights. Yet, he seems to
see it, on the contrary, as universalist. Perhaps he views it as
universalist due to the instrumentalist role that human rights
play in his theory of international relations and law of peoples-
-a role which he seems to associate more with securing "stable"
domestic and international relations than with a particular moral
conception of human rights which attributes an inherent moral
character to the person. He explains this role of international
human rights in the following manner;

They are a special class of rights of universal
application and hardly controversial in their general
intention. They are part of a reasonable law of peoples
and specify limits on the domestic Institutions
required of all peoples by that law. In this sense they
specify the outer boundary of admissible domestic law

of societies in good standing in a Just society of
peoples. 48

Rawls views basic human rights as having the following three

44 IBID., p. &9.
43 IBID., p. 70.

%« IBID., p. 71.
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essential roles therefore;

1. They are a necessary condition of a regime’'s
legitimacy and of the decency of its legal order.
2. By being in place, they are alsoc sufficient
exclude Justified and Fforceful intervention
peoples, say by economic sanctions, or
by military force.

3. They set a limit on pluralism among peoples.47

to
by other
in grave cases,

Hence we can see that for Rawls, international human rights have

an instrumental rather than an inherent value or morality. Their

foundation and primary function does not lie in the actualization

or affirmation of the inherent dignity and equality of all human

beings but rather in securing ‘sufficient’ domestic stability to

ensure the establishment of a law of peoples and a peaceful

stable international environment. While this represents a worthy
objective, it subjects human rights to the exigencies of
international politiecs (whatever they may be at any one time),

rather than the moral personality of the person; this is why we

suggest that human rights inevitably become relativistic for

Rawls.

Although, as we have already mentioned, the issue of human rights

must on the whole be left for another occasion beyond the present

work, the issue naturally raises Important questions for

international justice -and we will continue to

address some of

these in the chapters to come.

-~

IBID.




e e e =

51 A
CHAPTER TWO
RAVNLS °S THEORY OF INTERNATIONAL JUSTICE: JUSTICE AS IMPARTIALITY
OR JUSTICE AS MUTUAL ADVANTAGE ?

Many of the assumptions and implications of Rawls’'s recent
account of international justice are likely to cause much concern
for those who have relied on aspects of his theory to defend

global distributive justice. It is also likely to cause concern
for others who are committed to moving beyond the traditional
state-centered assumptions and barriers, 1in order to reach the

real people behind the formal] and legalistic, often obsolete

trappings of traditionalist models of international relations.

Several aspects of Rawls’s constructivist theory of international
Justice may strike us as particularly problematic. Some examples
are: the fact that he starts constructing his theory of
international justice with democratic states; the manner of his
extension of the law of peoples to hierarchical societies; the
preferential duties of mutual assistance which he attributes to
and between democratic societies; and the regressive,
relativistic accounts of human rights and political legitimacy he
proposes in order to accommodate hierarchical societies. Equally
problematic 1is his uncritical adherence to the concept of
national sovereignty and the assumption of the self-sufficient,
insular nation state, even in the face of our current global

interdependence. Finally there is the issue of the exclusion of

B e o -
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‘outlaw” and disadvantaged societies from the original position
and Rawls’'s categorical rejection of global distributive justice.
Althougﬁ we will clearly not be able to address the multitude of
worthwhile issues brought to the fore by Rawls’s article, we hope
to provide, amongst other things, a context for better
understanding the nature of international justice for Rawls and
his controversial model of a law of peoples. Ultimately, we will
also want to suggest that both on philosophical-moral grounds,
and on empirical grounds, Rawls’s theory is one of the least

plausible or desirable alternatives for the future of global

relations.

The dichotomy drawn by Rawls between the domestic and the
international spheres of justice haé long been a topic of vivid
debate and speculation. In his article, "A Law of Peoples", he
elaborates a clear account of his position on the topic and
confirms once and for all his view that distributive justice is
to be restricted to the domestic realm of national societies; he
considers it inappropriate for the international sphere. However,
critiques of this anti-cosmopolitan position view this as an
arbitrary restriction which demonstrates a favouritism towards
nationals that has never convincingly been argued for. One of the
leading advocates of global distributive Justice that rejects
this dichotomy between domestic and international Justice is
Charles Beitz, whose position on the topic we will examine in

chapter four. Yet, other important contributions to this debats
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have been offered by such authors As Brian Barry, Will Kymlicka,
and Samuel Black, for example. Some of these authprs have helped
us better understand this debate by exposing jmpo;tsnt tensions
in Rasz's theory of justice, both domestic and international.
Exploring the nature and implications of these tensions in his

work, for international justice is the focus of this chapter as

well as the next.

One suéh tension in Rawls’s work, as explained by Brian Barry, is
between his commitment to a conception of Jjustice s mutual
advantage on the one hand and justice as impartiality on the
other. This tension manifests a fundanentgl ambivalence about
what precisely constitutes justice (what its nature is) and, as
we shall see, it 1is an issue which 'is intimately linked to the

question of whether distributive obligations cross national

boundaries. 48

But - Samuel Black argues that Rawls's theory is also incoherent
because of his irreconcilable commitments to both universalizable
principles of liberal individualism and parochial conceptions of
Justice (or put otherwise, an individualistic orientation and an
anti-cosmopolitan restriction on Jjustice). In the next two
chapters we will provide an account of both these tensions in

Rawls’'s work, particularly in their application to his most

4® Stanley Hoffman, Duties Bevond Borders: On the Limits and
Possibilities of Ethical International Politics, (New York:
Syracuse University Press), 1981, p. 142.
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recent account of international juétice. We will begin in this
chapter with Brian Barry’s critique, where we will argue that
ultimately, Rawls'’'s theory of a law of peoples is fundamentally

based on a conception of justice as mutual advantage.

According to Brian Barry, Rawls’s conception of Jjustice, is
rooted in the "idea that justice represents the terms of rational
cooperation for mutual advantage under the circumstances of
justice."*Q It is a view of justice which is defined by the
general advantage that can be obtained by adopting a ‘"system of
mutual constraints on the pursuit of se]f}interest."50 And it
leads to a vision of the social contract whereby "people agree
out of self-interest to enter a social group providing mutual
protection and support; obligations exist between members of the
group but those outside are not owed anything.'S1 Rawls
acknowledges certain limited and long-term imperfect duties to
poor and oppressed peoples, as we noted in chapter one.-But these
are discretionary ‘duties’ based on nothing more substantial than
the good-will and the ‘"ideal conception of the society of

peoples"'"52 of wealthier, more powerful states--they are not

4® Barry, Iwo Theories of Justice s Op.cit., p. 148

®o IBID.

3 Andrew Belsey, "World poverty, justice and equality", in
International Justice and the Third World, Robin Attfield & Barry
Wilkins (eds), (New York: Routledge, 1992), p. 39.

®= Rawls, "The Law of Peoples", op. cit., p. 76.
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duties based on Justice for Rawls definitively rejects the

existence of any obligations based on any theory of global

distributive Jjustice.

Despite this strong tendency towards justice as mutual advantags,

however, Barry also sees evidence in Rawls’s work of ‘"the

fundamental idea of a link between impartiality and Jjustice.'"59
The most notable example of this is his device of the original
position and the veil of ignorance. Rawls does not attribute the
lmpartial standpocint to a person, or accept that there is such a
thing as an external, independent criterion of justice, but he
does propose that impartiality can be ascribed to a ‘'"choice
situation", which is to specifically disregard morally arbitrary
factors. It is also noteworthy for Barry, that whether one is
speaking of justice as mutual advantage or impartiality, justice
is fundamentally conventional in nature for Rawls. Issues of
Justice arise because of the conflict of interes;s that
inevitably occurs between people, but justice is conceived of by

Rawls as what we can reach a rational agreement on.54 Justice

®3 Barry, Theories of Justice, op.cit., p. 149.

24 In "Two Theories of Justice", lnquiry, 33, p. 99-119,
Will Kymlicka, accepts. Brian Barry’'s argument on the distinctions
between justice as impartiality and justice as mutual advantage,
but he disagrees with him with regard to his insistence that both
approaches to justice necessitate or apply to the idea of
reaching an agreement on justice. Kymlicka believes that "our
moral motivation is not reaching agreement, but responding to

legitimate interests [...]" (p. 111) This idea that our approach
to Jjustice must "apply to the (male~-dominated) realm of
interaction between competent adults" (p. 116), argues Kymlicka,

does not take into account the fact that the ‘realm of




56

is derived from a social contract, not an independent standard or

moral position.

Thus, in his theory of justice, Rawls offers (and partly adopts)
elements of both the mutual advantage and the impartiality basis

of Justice, but he is unable to successfully reconcile these two

approaches. As Will Kymlicka points out, in "Two Theories of
Justice", this 1is because these two approaches differ

fundamentally in their motivation and in the circumstances within

which the agreement is reached.S5S

The first approach, namely, Jjustice as ‘mutual advantage °,
“concedes the central point that justice is founded in advantage,
but argues that in the actual conditions of human life, people
can expect to advance their interests more effectively through
cooperating with other members of their society than through all-
out conflict with them."58 Rational prudence and self-interest
are the primary motivators. So justice amounts to simple rational
prudence which is pursued in situations where one must
necessarily cooperate with others in order to be able to get what
we desire. We will see that for Barry it is fair to conclude

therefore, that in this first approach, the agresment that is

interaction’ has traditionally rested on the sexist distinctions
of the public -private (domestic) domains.

®= Will Kymlicka, "Two Theories of Justice", Inquiry, no.33,
p. 99.

¢ Barry, Theories of Justice, op.cit., p. .6
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reached between the parties will probably reflect their unequal

bargaining powsr.57

On the other hand the second approach, Jjustice as ‘impartiality’,
holds that the motivation for behaving justly is not reducible to

or simply a function of pursuing one’s self-interest. There is
also no requirement that justice be necessarily to the mutual
advantage of the parties. And as such, it becomses possible to
detach justice from bargaining power. Barry describes Justice as
impartiality as the view that "justice should be the content of
an agreoement that would be reached by rational people under
conditions that do not allow for bargaining power to be
translated into advantage."5¢ And instead of self-interest, the
motivation for acting Jjustly comes from the desire to find a
basis of agreement that is acceptable from all points of view,
not just one’s own. Barry describes it as:

[the] desire to act in accordance with principles that

could not reasonably be rejected by people seeking an

agreement with others under conditions free fronm

morally irrelevant bargaining advantages and
disadvantages. 59

Thus, Jjustice as impartiality is detached from bargaining power
both because of its motivational and its ‘"choice situstion"

(circumstance) requirements.

> IBID., p. O7.
s IBID.

=< 1IBID., p. 08.
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Kymlicka comments that the tension between these two opposing

conceptions of justice,

takes the general form of a conflict between the
Iimpartiality-based idea that morally arbitrary
disadvantages are unjust, and the mutual advantage-

based idea that Jjustice concerns the benefits of
cooperation. 80

We believe that Rawls’s constructivist methodology itself
embodies these tensions. The methodology can be described as
basically consisting of a two part theorf' whereby Rawls first
specifies the parties by their potential for mutually beneficial
cooperation, and secondly, moves from there to then specify the
terms of cooperation in acc&rdance with the requirements of
impartiality.61 It involves a process of ‘selective
impartiality’ so to speak, and it is roughly thfs same rationale

and methodology which we will argue, Rawls also applies 1in

working out the law of peoples.

COne pf the keys to uﬁderstanding how Rawls’'s theory is able to
discreetly appeal to both elements of mutual advantage and
impartiality at the same time, is also by understanding how the
circumstances of justice (which require mutual advantage) are
linked to the original position (which seeks to Iimpose
impartiality through 2the use of the veil of ignorance). The

original position, explains Barry, is really a way of

€° Kymlicka, "Two Theories of Justice", op. cit., p. 105.

¢ Barry, Theories of Justice, op. cit.,-p. 152.
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guaranteeing an impartial choice of principles by asking what
people would choose "if they were denied knowledge of a kind that
would enable them to rig the principles in their own favor." It
is a dévica which allows one, to determine "what is relevant to
Justice and what is not" and in that way arrive at principles
that would be chosen in a ‘'fair choosing situation’.®2 But
while people in Rawls’'s original position do not have knowledge
about their particular attributes or position in the social
scheme, they do have a notion of the general "characteristics of
human beings and human societies", points our Barry.83 As such,
they will know if circumstance of justice or conditions conducive
to bring about cooperation and self-restraint prevail or not.
What this effectively means is that "Rawls ‘s principles of
Justice are claimed to hold only in the conditions that Rawls
specifies (namely, in the ‘circumstances of Justice '].64 The
following passage from A__Theory of Justice, provides a good
description of such conditions:
.First there are the objective circumstances which make
human cooperation both possible and necessary. Thus,
many individuals coexist together at the same time on a
definite geographical territory. These individuals are
roughly similar in physical and mental powers; or at
any rate, their capacities are comparable in that no
one among them can dominate the rest. They are
vulnerable to attack, and all are subject to having
their plans blocked by the united force of others.

Finally, there is the condition of moderate scarcity
understood to cover a wide range of situations. Natural

= IBID., p. 180.
«= IBID.

< IBID.
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and other rescources are not so abundant that schemes of
cooperation become superfluous, nor are conditions so
harsh that fruitful ventures must inevitably break
down. While mutually advantageous arrangements are

feasible, the benefits they yield Ffall short of the
demands men put forth.B85

The objective circumstances of justice therefore, are those

conditions which render self-restraint and cooperation, both

necessary and desirable given the promise of mutual advantage. It
means that reasonably equal capacities and power relations must
exist between the participants because these are the conditions
which make cooperation and Justice desirable (but these
conditions as we shall see further are not satisfied in
international affhirs).es Barry argues that the doctrine of
circumstances of justice requires in effect, that justice be
productive, it must produce mutual benefits and it must not
represent a loss for any of the parties--this is why justice must
be confined to those engaged in cooperative and fruitful
relations. &7 On a different note, the ‘subjective
circumstances” of justice on the other hand, include - for Rawls
sucﬁ things as different conceptions of the good and life plans,

and as we will see 1in chapter three, these seem to play a

% IBID., p. 181.

¢« Barry himself also believes that motivation to behave
Justly is most 1likely to be aroused under conditionms in which
cooperation is necessary, but he makes a crucial distinction
between his theory and the doctrine of circumstances, stipulating
that his theory does not make this the reason for behaving
justly=-but rather simply a condition which is conducive to
acting justly.

©7 Barry, Theories of Justice, op.cit., Pp. 241.
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significant role in his theory of a law of peoples.

Thus, Rawls introduces the device of the original position
bacausa'he objects to the idea of exploiting one’s bargaining
power. Through the veil of ignorance imposed in the original

position he tries to eliminate power relations and the problem of

the appropriate status gquo.88 However, by insisting on the
circumstances of justice and on the conseguent requirement of
mutual advantage, Rawls effectively undermines the promise of
impartiality contained in his original position; this is true at
the domestic level but even more so at the international level.
In Barry’'s opinion it was clearly a mistake for Rawls to regquire
the presence of the circumstances of justiée in his theory. He

puts it in the following manner:

[(I]t seems hard to

the actual strategic

see what is the use of eliminating

advantages and disadvantages of

the actors in drawing up principles of Justice that are
suppose to regulate their interaction if we are also
told that Jjustice applies only in the Humean
circumstances of Justice. For this is to introduce

. through the back door the strategic relations that have
Just been expelled throcugh the front door. &%

Barry argues therefore, that even in Rawls ‘s domestic theory of
Justice, his insistence on the doctrine of the circumstances of

Justice and the idea that society be understood as a cooperative

e IBID., p. 183.

«% IBID.
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venture for mutual advantage may essentially undermine his
difference principle. This is especially visible, suggests Barry,
in relation to persons Iin that society who may have unusually

expensive medical needs for example, and who will be a ‘drain’ on

a socliety’s resources throughout their lives.

Through the idea of the circumstances of Justice, Rawls uses the
baseline of noncooperation to show that all gain in comparison to
it. But Barry doses not believq that this meané that disabled
persons or those with expensive medical needs will automatically
be welcomed into this cooperative venture simply because we would
all be better off cooperating than raverting to the nonagreement
point of general egoism or state of nature. He argues that 1in
fact, because of Rawls’s conception of society as a cooperative
venture for wmutual advantage (and the very logic of mutual
advantags), the baseline of noncooperation is really ‘'"a
comparison between what the better off get under the difference
principle and what they could get if the less well off withdresw
their cooperation--that is if they simply did not form part of
the economy."79 He furthers this point by observing that ‘“once
weo ask what is the contribution of different social groups to the
national income and how it compares with what they get out, we
are bound to wonder why we are still applying the diffsrence

principle as the distributive criterion."?1 To Barry it is

7 IBID., p. 242-243,

72 IBID., p. 243.
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clear that the underlying idea thét we are building on, is no
longer that of neutralizing morally arbitrary advantages at all.

But Rawls does not confront this.

Although it 1is clear, that according to his requirements of

mutual advantage, the remainder of able-bodied healthy persons in

society would be better off if the disabled members withdresw from
the contractual situation, Rawls repeatedly leaves the issue
unanswéred, points out Barry. Instead he chooses to work out
principles of Jjustice, on the assumption that all citizens are
healthy and able-bodied coope;ating members of society. Rawls'’s
explanation for proceeding with his constructivist theory in this
manner 1is that one should start from "tbe clearest and most

central case, and only later try to sxtend it".?2

The rationaie is that once we have established a theory of
Justice for this idbql situation then we can see about how we
could extend the principles of justice to those initially left
out. We will recall from chapter one, how this is also the
procedure and rationale Rawls used in his theory of international
Justice, where he Jjustified along similar lines starting with
democratic societies (which he takes to be the easiest, clearest
cases) and ideal theory in order to then extend the principles of

Justice arrived at to hierarchical societies, and exclude the

others..

7= IBID., p. 245.
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But, once Rawls does try to extend his principles of Justice to
the non-ideal (and supposedly ‘unclear’) cases, we see then how
much difficulty he has in doing so, remarks Barry. For exanple,

in domestic society, the infirm or persons with special needs,
present ‘“peculiar difficulties for a theory of justice', while
Justice between nation states does not address the issue of
&lobal economic and resource distribution, and the issue of
Justice for future generations simply depends on the good will of
present generations.?® None of the above cases, which Rawls
considers to be problematic for a theory of Jjustice, would
present any difficulties of principle, according to Barry, if we
acknowledged that what makes them all ‘problematic’ is Rawls'’s
adherence to the doctrine of circumstances of .justice and the
idea that we must stand to gain from being ‘just’.7?4 These
cases represent morally arbitrary factors, such as one’s physical
condition, country of origin and generation, and from an
impartiality point of view they should really be the most

obvious, central cases for justice, argues Barry. Yet, for Rawls

they are ‘'special" cases and present difficult problems for

Justice.

Will Kymlicka remarks that Rawls’'s two main ideas, one being that
morally arbitrary disadvantages are unjust and the other that

Justice really applies to relations of mutually advantageous

»3 IBID., p. 245.

74 IBID., p. 246.
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cooperation, seem '"to come togvthef most closely in what Rawls
takes to be the ‘fundamental case’ of Justice, i.e., the
relations between able-bodied adults who are contemporarises
within ‘a given society."?5 However, once we consider our

obligations to the infirm, to future generations or to other

societies, Rawls’'s theory unravels and we are "forced to choose

between impartiality and mutual advantage, for these cases
involve arbitrary inequalities between people who are not engaged
in fruitful co-operation", argues Kymlicka.?8 Thus, even in the
clearest case for Justice, i.e., domestic society, there are
problems with this idea of mutual advantage, for some members
will be considered to be a ‘drain’ on socieﬁy’s resources rather
than as contributing to the mutual benefits. At the international
level however, where human (and community) ties are more distant,
the consequences of this logic of autual advantage are more

serious, especially with regard to the issue of distributive

Justice.

At the international level, this restriction that Justice be

confined only to those engaged in fruitful coopersation presents
an even bigger obstacle because of Rawls ‘s working assumption

that international realm 1is composed of self-sufficient, self-

7% Kymlicka, "Two Theories of Justice", op. cit., p. 105.

7 IBID., p. 105.
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contained national communities having no noteworthy cooperative

relations of any kind. Diverse authors on international

relations, as well as contemporary common sense, have

successfully challenged the truth or the wisdom of operating on
such an assumption. We will look more closely at this issue in

chapter four. But for now, let us see how the tensions that Barry

pointed to, allows us to better understand and challenge the
logic of Rawls’s theory of international Justice. We hope to
provide a critical interpretation of his theory of international

Justice, which shows it to be predominately based on a conception

of justice as mutual advantage.

Nhen speculating about what Rawlsian international Justice might
look like, given the tensions in his work, Brian Barry proposed
that because the circumstances of Jjustice do hold to & minimal
point in international affairs, "rationail prudence would
[probably] support some principles of international morality" so
that there is at least some restraint in the pursuit of national
interest.?? These principles might very well resemble the rules
of non-aggression that Rawls suggested in a Theory of Justice for
example, since they fulfil the requirement of mutual advantage if
compared to a non-agreement baseline of a Hobbesian ‘war of all
against all’. But Barry warns us that these principles would most

certainly also reflect the unequal power relations, particularly

77 Barry, Iheories of Justice, op. cit. p. 247.
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prevalent in international affairs.?78

As Barry has aslready shown us with the case of domestic society,
the logic of mutual advantage does not simply imply that all must
be satisfied with the advantages of going beyond the non-

agreement point (i.e., a 'free for all’ and war) but rather, that

all must stand to gain equally from justice in the sense that the
principles must reflect the actual bargaining power of the
parties. 7?9 We now see, with Rawls s néw article on
international justice, that Barry was not too far Ffrom target:
both in understanding Rawls'’'s strong tendency towards Justice as
mutual advantage rather than impartiality, and, in his assessment

of the impact the logic of mutuasl advantage would have on the

International realm.

We can perhaps best demonstrate these points by analyzing the
fundamental framework or methodology Rawls utilizes in'”A Law of
Peoples". As in his domestic theory of justice, he chooses to
work with a constructivist theory of international justice which
goes from the simplest and the ideal cases to the more
complicated and non-ideal subjects. At the domestic level we saw
that this meant working on the assumption of a self-contained
society made up of able-bodied healthy and cooperative persons.

In the international realm, this means starting off with the

7@ IBID., p. 247.

7% IBID., p. 249.
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easiest case, that of cooperative democratic societies. In this
constructivist methodology, explains Rawls, the principles of
practical reason are both applied and adapted to the different
subjecté as they arise. As we noted in chapter one, he claims
that the advantage of this constructivist liberal view is that
one is not imposing or beginning with "universal first principles

having authority in all cases", and thus one can adapt principles

to fit each new subject. We will want to suggest that this is not

quite true in practice.

The practical implications of this approach, which we exposed 1in
the previous chapter, are very serious indeed. Rawls’'s seemingly
innocuous choice to begin constructing his -theory of
international justice by beginning with liberal societies is an
important one as it sets certain foundational premises and
principles of relations between states. A constructivist approach
which starts by building its foundations on the interests and
philosophy of wealthy democratic societies, is most certainly
likely to produce profoundly biased principles of international
Justice. Moreover, what is even more serious is that these
foundations and principles of justice, seem to carry over to the
next stage of construction, namely the extension of the law of

peoples to include other types of societies (such as,

hierarchical societies).

When discussing the extension of the law of peoples to
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hierarchical societies, Rawls goes fo great lengths to elaborate
‘suitably adjusted’ domestic requirements that will be acceptable
to both hierarchical and democratic societies, and he also
explainé in considerable detail why hierarchical societies will
accept the device of the original position internationally

(i.e.,they will perceive it as establishing fair terms of

cooperation) and endorse a liberal theory of a law of peoples.
But he does not elaborate on the new principles of justice that
yould be derived from this new original position composed of both
aenocratic and hierarchical states. In fact, throughout the text,
Rawls gives one the impressioq that he simply assumes that the
principles of justice already agreed upon by democratic societies
would simply be accepted and extended to hierarchical societises;
that there would be agreement on these principles without
necessarily requiring placing everyone in & new and broadsr
original position. However this may be, in "A Law of Peoples"”,
Rawls does not elaborate new principles of Justice after
hisrarchical societies have been included in the intérnationsl
original positions. As such, the principles of the law of
peoples, which democratic societies originally established remain
unchanged, for Rawls assumes them to be either simply extended to

or accepted by hierarqhical societies.

As such, even after hierarchical societies have been permitted to
Join the family of well-ordered states, the agenda (and rulss)

seems to continue to be dominated by democratic societies. An
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important example of this 1is that there continues to be no
mention of redistributive principles of income or unequal
resources. Is it because hierarchical societies see no benefit in
bringing up this topic? We should note after all, that while
democratic states know they benefit from favorable conditions,

hierarchical'societies do not and would probably be motivated to

prepare therefore, for the case where they might be the worst-off
of the group. Yet, Rawls dismisses this point by speculating that
these societies would not be 1interested in such distributive
principles for philosophical and cultural reasons. According to
Rawls they would regard distributive equality as a parochial and
‘western concept’. We will address this particular argument in
the following chapter. But for now, we wi]i simply hold that it
would have been natural for hierarchical societies to have
addressed the topic in the original position, especially given

their lack of knowledge about themselves.

In .this connection, there is another noteworthy' sign of
favouritism towards democratic states in Rawls’s international
theory. We will recall that when democratic societies are
deriving international principles of Jjustice between them, Rawls
goes so far as to make the specific suggestion that there should
be agreements for mufual assistance betwsen democratic nations as
well as '"provisions for ensuring that in all reasonably developed

liberal societies people’s basic need are met".®C While this

> Rawls, "The Law of Pecples", op. cit., p. 56.
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may not amount to a principle of aistributive Justice, it doses
demonstrate a favouritism for and between democratic societies
rogarding obligations to meet basic needs, that are neither
spacifiéally extended to hierarchical nor to ‘outlaw" and
impoverished societies. As such, although Rawls does not

elaborate on this argument, stronger obligations based on need

seem to be owed between democratic states than to others, who may
have comparatively greater needs. 0One must wonder what this
favouritism is based on, and how Rawls has come to rationalize it

as part of his theory of international justice.

Thus, Rawls’s choice to begin constructing a law of peoples with
liberal societies strikes us as extremely significant: the family
of democratic societies set the agernda, foundational premises and
principles of relations between states; they set the rules of
inclusion and exclusion; and of how one should. look at the world
and deal with its problems. The fact that Rawls thins or
partially 1ifts the veil of ignorance for the case of‘democratic
socleties by allowing them to know that they benefit fronm
reasonably favourable conditions also contributes to
fundamentally self-serving and biased principles for it is, in
our opinion, an important factor in explaining the absence of any
International principles of distributive Justice. Democratic
soclieties know they are doing well under the current economic and
political schemes and this acts as a disincentive for adopting

principles of global distributive justice. Equally important is
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the fact that liberal societies take it upon themselves to set
and to "adjust" the standards of domestic justice, as they see
fit, thereby relativising human rights and diluting the concept
of political legitimacy (of governments) when it suits their
purpose. This is what occurs when democratic societies decide to
accept hierarchical societies into the club of privileged
societies that will form amongst other things, a bloc for
peaceful and profitable cooperative relations and a powsrful
defensive alliance. In our view, Rawls’'s law of éeoples reflects
a built-in bias in favor of democratic nations who’'s principles
of international justice reveal a conception of justice as mutual
advantage. It seems Barry was correct when he argued that,
although certain international principles of .cooperation and
national self restraint might obtain internationally, Rawls’s
concept of Justice as mutual advantage meant that the unequal
relations of power in international affairs would ultimately lead

to principles which reflected the unequal bargaining powser of the

parties.

The results of this logic of mutual advantage, especially when

applied to the intefnational sphere, are even more apparent when
one considers the exclusionary nature of Rawls’'s theory of
international justice. We have seen that the selective or
exclusionary nature of Rawls'’'s theory means that those societies

which are not deemed fit to be part of his ideal theory and have
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not passed the test of the domestié requirements (established by
democratic societies) will not be included 1in the original
position at the international level. Being outside the web of
justice; they are left essentially at the mercy of the good will
of other nations. The populations of so called ‘outlaw’ and
impoverished societies thus never have an opportunity to make
their case at the level of an all inclusive original position.
Rawls’'s acceptance of the traditional concept of national
sovarefgnty, which makes the state, not persons, the ultimate
unit of international consideration has much to do with his

position as we shall see in chapter four.

We believe that like at the domestic level; the doctrine of the
circumstances of justice and the requirement that justice be to
everyone ‘s mutual advantage is at the root of the preselection of
societies ;n Rawls ‘s international theory of Justice. The
selection of the nations who will partake in the original
position is based on their potential Ffor mutually .beneficial
cooperation, which at the international level, Rawls takes to be
the securing of profitable cooperative and peaceful relations, as
wall 8s a strong defensive alliance among ‘'well-ordered’
societies. Seen froq this perspective, Rawls’'s requirement that
soclieties satisfy minimum domestic standards (established by the
family of democratic states), in order to be able to join the
family of well-ordered states, can be viewed as a barometer of

domestic stability and prosperity, which are prerequisites for
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international cooperation with such countries (since they ensure

that cooperation will be mutually advantageous). From this same
perspective, one could also argue that Rawls adapts and reduces

his own domestic liberal standards to Ffit the case of well-

ordered hierarchical societies, essentially for self-interest

reasons, i.e., because these societies offer the promise of

fruitful international cooperation and an even stronger defensive

alliance. In trying to accommodate hierarchical societies

however, Rawls relativizes the idea of the universal moral

personality of persons, (i.e., the idea that people are free and
equal), and the liberal concept of domestic political legitimacy.
Relativising such fundamental liberal premises in the pursuit of
one’s international self-interests, or international 'justice",

which 1is understood here as 1little more than cooperation for

mutual advantage, is perhaps one of the more shocking moves that

Rawls makes in "A Law of Peoples".

With regard to those states that are excluded by Rawls's
preselection process, we believe that beyond his rhetoric and
caricature-like descriptions of these ‘evil’ and ‘impoverished’
regimes, Rawls excludes them because he does not consider them
candidates with sufficient potential for mutually beneficial
cooperation. These societies are part of Rawls’s non-ideal
theory; so, in much the same way that he deals with the infirm in
his domestic thaory, these unattractive (non advantage-producing

societies) societies will be dealt with according to the terms
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and good will deemed appropriate by the family of well-ordered
societies, but they are not to benefit from negotiations 1in the
original position. These 'outcast’  societiss, like the infirm of
domestic society, are in other words, the difficult or peculiar
or ‘unclear’ cases for justice, which Rawls deals with last --and

unfortunately unsuccessfully.

So, Rawls excludes both these types of societies by relegating
them to the realm of non-ideal theory. But what does this mean?
With regard to so called ‘outlaw’ regimes, he justifies this
decision presumably based on tbe problem of non-compliance. They
fail to pass the domestic test and presumably refuse to respect
the principles of the law of peoples. They #re portrayed by Rawls
in an exaggerated, caricature-like - manner as evil, expansionist
or unruly regimes that recognize no conception of justice,
domestic or international. Moreover, he specifies that these
societies are not victims of unfavorable conditions, they have

simply adopted unjust and dangerous political traditions.

But this caricature-like description is quite counter productive
and deceptive in 1its simplicity, because very few regimes would
in fact fit Rawls'sldefinition. Firstly, the great majority of
countries governed 5y tyrannical regimes or dictatorships also
typically suffer from unfavorable conditions, so to try ¢to
completely dissociate poverty and political tyranny is

unrealistic and inaccurate; they generally coexist and are often
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Iinter-related due to the disempowerment of the national

population through such factors as poverty and illiteracy.
Secondly, 1If one accepts that conceptions about the role of
Justice in society and the person as free and equal are indeed
parochial, as Rawls affirms, then it will be more difficult, if
not impossible, to argue that ‘outlaw’ regimes recognize no
conception of justice at all domestically or internationally. We
will take up this argument again in chapter three. Finally, one
must ask why Rawls accords these '"outlaw" regimes internstional
legitimacy by recognizing these governments, even when they have
in fact, no domestic politicag legitimacy at all. We will recall
that Rawls stipulates they recognize no domestic conception of
Justice. In virtue of what does such a regine.claip international
legitimacy at all? The answer, we believe, 1is because Rawls
accepts the traditional model of international relations whereby
states and their regimes are accorded a moral personality and
rights through the concept of national sovereignty regardless of
domestic legitimacy. It is a view which gives priorit& to the
rights of states over the rights of persons or citizens. And so
states (and their regimes) have a moral personality of their own
that is not a derivative of the persons that constitute it. This
is why Rawls deems it appropriate to construct an international
original position with nation states, not persons, and this 1is
also why he excludes '"outlaw'" societies even when this unfairly

and further penalizes the population of these states.
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Societies suffering from unfavorablé conditions for their part,
are included in non-ideal theory because they lack human,
material, financial or appropriate political resources. Rawls
does not'elaborate much beyond this description or offer further
Justification for excluding them from the international original

position. But it would seem that the reason that Rawls relegates
these societies to non-ideal theory is because he does not
believe that they would be able to fulfil the requirements of
"strict compliance theory" (i.e., "a theoiy of Justice
constructed on the assumption that the 'parties can depend on onse
another to conform to them’")81 which 1is part of his ideal
theory. Brian Barry, in his article, "Can States be Moral?",
offers his own critique of ideal theory. He also offers an
interpretation of what Rawls really means by '"the strains of
commitment", which he essentially takes to refer to the idea that
one should not consider principles which will be too
psychologically difficult or burdensome in practice or upon
reconsideration. He formulates it in the following way;

What Rawls says is that, even when designing an ideal

theory, we should throw out ‘principles which may have

consequences so extreme that [people] could not accept

them in practice. 'And Rawls’ example of such an

‘extreme” principle is the wutilitarian principle that

people should act to maximise overall well-being. For

it requires some people 'to accept lower prospects of

life [than what? presumably than their prospects under

some alternative principle] for the sake of
others .[..] Without one word of discussion, Rawls

®1 Brian Barry, "Can States be Moral?", in Ethics and
International Relations, Anthony Ellis (ed), (London: Manchester
University Press, 1986), p. 71.
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assumes that this cannot be done...®%2
Rawls ’'s ideal theory is a combination of concerns about non-
compliance and of the ‘"strains of commitment' which can be
summarized as the idea that people may find it psychologically
difficult to accept some principles if they are deemed too
extreme or burdensome. Barry criticizes this approach:

By incorporating the problem of compliance (as I have

defined it) into ideal theory under the description of

"strains of commitment", Rawls moves . too fast towards

practicality, while at the same time stopping short of

it. His "ideal theory" 1is an unsatisfactory hybrid of

ideal and practical considerations. It is neither

really ideal nor really practical.®3
Thus, for Barry, Rawls’s ideal. theory presents an unsatisfactory
group of ideal and practical considerations that are really
neither ideal nor practical at all because of his fear of making
too large concessions. Furthermore, by beginning with ideal
theory, Rawls begins not by looking at the world globally as it
is, but rather with the limitations and pre-conceived vision of
what it ought to be like, based on the interests and favourable
conditions of well-ordered liberal and hierarchical societies.
Despite 1its name, Rawls's ideal theory is an inherently

conservative theory which builds on existing limitations, and as

such, endorses the status quo. /

Unfortunately, Rawls’'s non-ideal theory is as conservative as his

ideal theory. For example, it fails to recognize the inequalities

@= IBID.

@= IBID.
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between nations and  peoples ehgendered by our current
international order and institutions. Even Rawls’'s description of
"outlaw'" regimes is but a caricature of reality, in the way he
depicts .them as prosperous regimes that are simply inherently
evil. And his depiction of societies Facing unfavourabls

conditions is equally unhelpful. He fails to acknowledge the

adverse effects that our interdependent global economy has on
disadvantaged societies: the disastrous impact of the third world
debt and the structural adjustment programs (imposed by the IMF
énd the World Bank) on domestic economies and the already
impoverished populations of these countries; the exploitative and
devastating effects of the flourishing international arms trade;
the power that the developed world exercisas }in setting the
market prices for the natural resources of the developing world;

and the environmental abuse by the consumer oriented economies of

the developed world.

Rawls ‘s constructivist division between ideal and vnon-ideal
theory can only depict a caricature of the state of world--a
caricature which fails dangerously to grasp the complex political
and economic dynamics that characterize relations betwsen the
developed and the devqloping worlds. As Andrew Belsey put it:

Poverty is a characteristic not simply of this country
or that country but of a system, that is ¢to say a
structure of relationships between countries,
especially the unequal relationship, economic and
political, that exist between the Third World countries
of the South and the industrialized countries of the
capitalist North.

The idea that poverty is the product of systemic,
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exploitative power relations between countries is one

that [has become] central to a critical analysis of
world poverty.84

Rawls cannot continue to ignore this reality and still hope to
have any semblance of a viable or plausible theory of
international justicq. It is a critical element to any rigorous

examination of our‘global distributive obligations. Had Rawls

begun with an accurate account of international economic and
political reality, and an all-inclusive original position, one
can safely assume that principles of global distributive justice

would have been part of the agenda of international justice.

In "A Law of Peoplss'", Rawls does address thé question of why in
working out the law of peoples, he chose to begin with "societies
well-ordered by liberal views somewhat more general than justice
as fairness"85 (i.e., liberal and hierarchical societies),
rather than with a global original position that would start with
the world as a whole. And he also offers us his own séquence of
subjects (i.e., democratic states first and then hierarchical
states), despite acknowledging that it may not be tbe most
appropriate, and this constructive methodology itsglf may
inherently require muqh trial and error. He admits that there are

no clear answers with regard to this question of method and

®4 Andrew Belsey, "World Poverty, Justice and Equality", in
International Justice and The Third World, (London: Routledge,
1992) p. 37.

®=_.Rawls, John, "The Law of Peoples", op. cit., p. SO
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“order'", and that there are alternatives to his proposition of
starting with well-ordered liberal societies but he definitively

rejects starting from an all-inclusive original position.

We saw earlier in this chapter, that Rawls defends beginning with

well-ordered 1liberal societies because he views them to be an

apt starting point for the extension to the law of peoples"”
since, amongst other reasons, their convictions about justice
will resemble each other. We &also argued earlier on that the
sequence of subjects (beginning with democratic societies) and
Rawls’'s method in general cqntained built-in biases and was

itself based on =& conception of international justice as mutual

advantage.

As 1in his domestic theory, he takes the position that he should
begin with the easiest or clearest cases (namely, able-bodied
healthy persons domestically, or rich and stable states
internationally) for a theory of justice first, and tha£ later he
will deal with the ‘problem’ or non-ideal cases. But we have seen
how much difficulty Rawls then has in going beyond these ideal
cases or subjects, in order to deal with the more difficult cases
for justice. Barry has argued, and we agree, that this has much
to do with the idea of justice as mutual advantage, and that
these cases would not present a ‘problem’ were they to be treated
according to a conception of justice as impartiality. At the

level of international relations, these difficult cases simply
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get excluded from the original posftion, as does the issus of
global distributive Jjustice. Although Rawls may concede that
there are no clear answers to the issue of method and appropriate

sequence of subjects, we argue that by beginning the construction

of his theory of a law of peoples with democratic states and

adopting morally arbitrary rules of exclusion (especially as they
relate to persons), Rawls is setting the ideal conditions for

deriving principles of justice as mutual advantage.

We noted in the section in this chapter on Rawls’'s domestic
theory of justice how the doctrine of the circumstances of
Justice eoffectively introduces morally arbitrary factors and
unequal power relations (i.e., bargaining power) into the idea of
the original position. From this pérspective of the doctrine of
the circumstance of Jjustice, it 1is clear that the lack of a
balance of power in the international realm precludes the
application of truly global original position, because only those
states powerful enough to fulfil the requirenenté of the
circumstances of Justice and offer the possibility of mutual
advantage will be included. So, while Rawls does not explicitly
invoke the doctrine of the circumstances of justice ,r mutual
advantage in "A Law of Peoples", they are in our view, the ideas
operating behind the exclusion of the outcast societies. The idesa
in Rawls’'s theory that justice only applies to society because it
is a cooperative venture for mutual advantage therefore has its

counterpart in the international sphere, where only those states
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fairly equal in power and likely tol offer the fruits of mutual
advantage will be included in the cooperative venture of the law
of peoples. At the 1international level, '

mutual advantage means

that they will benefit from a common defensive alliance and

political, and economic cooperation. But as we have already

noted, it interestingly enough does not include any distributive

obligations.

Rawls comments that the very idea of an international

distributive principle is inappropriate and ethnocentric, but
what is clear is that at  the international 1level, his
constructive methodology and his conception of Justice as mutusal
advantage, precludes the introduction of guch a principle. By
starting with democratic societies ‘that benefit from favorable
conditions and then excluding those that do not from the original
position, Réwls sets the conditions necessary for avoiding the
issue of global distributive Justice altogether. As Barry
correctly pointed out in his critique of Rawls’s donestfc theory
of Jjustice, this is a two part theory of Justice that includes
the Iirreconcilable elements of both mutual advantage and
impartiality; Rawls Ffirst specifies the parties /by their
potential for mutually beneficial cooperation, and only later,
moves to the second step of specifying the '"terms of cooperation

in accordance with the requirements of impartiality."88 This is

what he did at the Iinternational 1level: he preselected the

seBarry, Thegries of Justice, op. cit., P. 152.
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privileged states first and only laier did he apply the original
position in order that there be fair terms of cooperation between
those privileged societies. But as we mentioned previously, there
is some .reason to believe that even at this stage of the
restricted international original position Barry was correct in
pointing out how the principles of justice derived from the
original position would be tainted by the unequal bargaining
power of the parties. Barry argued that if justice is truly to be
to everyone’s advantage, then everyone will want to gain egually,
not in the sense of simply benefiting from moving beyond the
noncooperation baseline, but in the sense of ‘equally’ relative
to their original bargaining power. When one looks at Rawls’s
extension of the law of peoples to hieraréhical societies for
example, we have already seen that there is some evidence that
democratic societies still retain a privileged position which
reflects their superior bargaining power--they devised the
domestic test, first established the principles of a law of

peoples, and set the agenda so as not to introduce distributive

obligations.

Yet, despite all of the above arguments and the amplg,evidence of
morally arbitrary fac;ors which exclude the entire populations of
the outcast societies from the original position, Rawls does not
seem to see the problem. When further explaining why he did not
start with an all-inclusive original position constituted by the

representatives of all the individual persons of the world, Rawls
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responds that in his opinion, thié would not have made _any
significant difference in the result. It is true that if one
began with an all-inclusive original position, the question of
whether fhera should be separate societies and the question of
the relations between them, would be settled by all the parties

behind a veil of ignorance, admits Rawls. However, he does not

see how this would lead to a different result than if he chose to

"proceed from separate societies outward".

He holds this opinion, despite the fact that his method leads to
the exclusion of the entire populations of outcast societies from
the original position, dismisses the importance of political
legitimacy, and ignores the reality of globai cooperative schemes
that only deepen the existing inequalities in international power
relations. WNe believe he dismisses the advantages of beginning
with an all inclusive original position (constituted by the
legitimate representatives of all the individual person of the
world) much too off—handedly.. For one thing, tyrants, vdictators'
and corrupt rulers would no longer hold illegitimate control over
their citizens, or represent them. They would be outnumbered by
their populations who would, once in the original pogition, adopt

more favorable principles for everyone in accordance with their

neeseds.

But Rawls has another objection to beginning with an all

inclusive original position. He formulates it as such:
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The difficulty with an all-inclusive, or original
position is that its use of liberal ideas is much more
troublesome, for in this case we are treating all
persons, regardless of their society and culture, as
individuals who are free and equal, and as reasonable

and .rational, and so according to liberal conceptions.

This makes the basis of the law of peoples tooc
narrow. 87

There are many objections one could bring against this position
and they are the chief topic of our next chapter, where we deal
with the question of whether this 1liberal conception of the
person 1is indeed parochial or not. But there is another reason
why this explanation given by Rawls is suspect. This
Jjustification rings hollow, when we see that this alleged fsar of
imposing ethnocentric liberal values on foreign cultures does not
deter him from beginning his construction of the law of peoplss
with an exclusive club of liberal states whom as we have shown,
set everything from the ground ruleé, the agenda, and the basic
principles of the law of peoples to the rules of inclusion and
exclusion. Contrary to his ambition and his cfaim to have derived
a law of peoples that is politically and ideologically neutral,
we bélieve that in the end, his theory is profoundly biased, in
the sense that any theory of justice based on mutual advantage

will be, it privileges the already privileged.

A truly global original position made up of all the individuals
of the world or their legitimate representatives on the other

hand, would most certainly have a different result; for at least,

®> Rawls, "The Law of Peoples", op. cit., p. 66
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such morally arbitrary factors as, dbmestic poverty, inequalities
in natural resources, and despotic or illegitimate leaders would
no longer bear influence on the international principles of
justice.- From the perspective of Justice as Iimpartiality,
discarding such morally arbitrary factors would be a necessary
condition for truly ‘"neutral" and Jjust principles of justice.
Starting with a world-wide truly impartial original position
would also have eliminated the doctrine of the circumstances of
Justice and with it the unequal bargainihg power that
characterizes international affairs--and would clearly have

produced a different outcomse.

But Rawls concludes that a "two level bottom-up procedure" which
begins with requiring basic domestic justice and then moves to a
law of peoples is the most appropriate method to proceed, even if

the effect is to exclude the populations of outcast societies. He

explains:

.Hence, I think it best to follow the two-level bottoms-
up procedure, beginning first with the principles of
Jjustice for the basic structure of domestic society and
then moving upward and outward to the law of peoplss.
In so doing our knowledge of how peoples and their
governments have acted historically gives us guidance
in how to proceed and suggests questions and
possibilities we might not otherwise have thought of.

But this is simply a point of method and settles no
questions of substance. 88

This simple question of "method" however, has as we have seen for

the many reasons mentioned above, turned out to be a crucial one.

@e [BID., p. bb.




88

Moreover, in working from domestic societies outward, it is clear

that Rawls fundamentally accepts the nation state as the

privileged unit of international relations.

There are many advantages for Rawls In accepting the traditional

concept of national sovereignty. First, it allows him to continue
working with the assumption of equal, self-contained, insular
soclieties, and thus disregard the inequalities that our
Increasing political and economic interactions engender. It also
permits him, argues Beitz, to continue assuming that nations are
‘de facto’ entitled to 'the resources and wealth that exist([s]
within [their] territory."®9® And finally, it allows him to
exclude the populations of so caljed outlaw and disadvantaged
regimes from the original position, because the concept of
sovereignty (and non interference) 1is linked to the idea of
exclusive control over one’s population, such that the population
and its rulers are considered a single unit that make up the
‘nation state’. As will discuss jn chapter four, this 1is the
traditional approach to international relations which posits the
state as the ultimate unit of international affairs, but which
commits the error of acting as if states have moral ends in

themselves apart from the persons that constitute them.

e® Beitz, "Sovereignty and Morality in International
Affairs", op. cit., p. 243.
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Moreover, Rawls’'s slightly nuance, modernized concept of
sovereignty which purports to limit a state’'s right to war and
internal autonomy over its population, does notl represent any
significant change. It does not change the fact that Rawls
excludes entire peoples from participating in an original

position based on the type of government and domestic conditions

already imposed upon them. It also does not change the fact that
sovereignty for Rawls, continues to mean that each state, whether
they bossess sufficient (and equitable) resources or not
éontinues to be held exclusively responsible for providing for
its population. Nuance or not, this concept of sovereignty,

clearly plays a key role in Rawls’s rejection of global

distributive justice.

In his article, '"What is so Special about our Fellow
Countrymen?“; Robert Goodin defends a more interesting
interpretation of sovereignty which challenges many of the more
traditional aspects of this concept. He challenges the idea that
the duties which states owe their citizens are special and
exclusive in any way, and suggests instead that they are merely a
convenient method of discharging what in fact are our larger
duties toward people in general. IFf this is so and we wish to
maintain this system.of discharging duties, then nation states

must be given sufficient resources to allow for the "effective
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discharge of those responsibilitfes”, argues Goodin.¥®C Sesn
from this perspective, it would therefore be right for nations to
take on burdens that would not benefit their own citizens, for
this w&uld be a discharging '"of the duties that all of thenm

share..."91 jWhile Goodin does not claim to be suggesting any

"special theory of justice", he clearly goes beyond a conception

of Justice rooted in mutual advantage, and works from a position
that supports some type of principles of global redistributive
Justice. For Goodin, the logic of mutual advantage means that
$transfers across international boundaries are permissable only
if they constitute mutually beneficial exchanges. [And] the
practical consequence [of this, concludes Goodin] is,

characteristically, that the rich get rich and the poor get

poorer. "92

We have seen in this chapter, that according to the mutual
benefit logic, which we believe Rawls to adhere to, nations do
not - take on burdens that would not benefit their citizéns. Thus,
so called ‘outlaw’ and disadvantaged societies are excluded from
negotiations in the original position, as is the entire issue of
distributive justice, which can only burden liberal societiss

since they already benefit from favorable conditions. According

®°© Robert Goodin, "What is so Special about our Fellow
Countrymen?", Ethics, vol. 98, no. 4, 1988, p. 685.

®+ IBID., p. 687.
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to this logic, nation states owe'special duties to their own
citizens which do not derive from any other general duties to
humanity; and ultimmetely this Is what seems to Justify

restrictﬁng the scope of Jjustice to one’'s own domestic society.

On the other hand, Géodin offers an alternative model which fixes

the source of responsibility in the "person and the general duty
that we all have toward him [because this is what] matters
morally." When seem from this perspective, '"citizenship is merely
a device for fixing special responsibility in some agent for
discharging our general duties vis-a-vis each particular person"
argues Goodin.®9 This model of the relationship betwesn the
state and its citizens poses not only an inéortant challenge to
many of the traditional assumptions underlying the concept of
sovereignty, but also Rawls’'s refusal to consider the issue of
global redistributive justice and his conception of justice as
mutusal advantage. These are only some preliminary thoughts on the
important role that the concept of sovereignty plays in Rawls's
law of peoples and in his rejection of global distributive

Justice--a topic which we will further pursue in chapter four.

Tusti I tinlity:
Because Brian Barry’'s critique predates Rawls’'s recent account of
international Jjustice in "A Law of Peoples', he expresses

puzzlement at the fact that Rawls consistently remains silent on

*= IBID., p. &86.
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the issue of global distributive justice. He cannot understand
why, if all countries are participating in the original position
and are behind a veil of ignorance as Rawls seemed to suggest in
A Zbagci of Justice, they would not consider the possibility they

might be the worst-off and hence wish to address the issue of

distributive Jjustice.

Furthermore, he argues that in the same way that people are born
into a society, they are also.born into the ﬁorld, so that
everything that Rawls says about ‘“people being born into and
living 1in particular .societies points toward naking the
application of the difference principle uniyersal [because] the
world as a whole 1is surely [...] the most uncontroversial field
of application for the principles of justice."94 He agrees with
Rawls that one needs particular principles of Jjustice that Ffit
the particular structure one is dealing with. But this is,
according to Barry, all the more reason for extending the sphere
of distributive Justice to the international realm, not for
restricting it to domestic societies. He argues this point in the
following manner:

The basic structure of the world - the institutions
that (by omission and commission) define differential
life chances--is no less open to criticism on the basis
of the principles of justice than is that of any single
country. It 1is surely obvious that among the most
important things that determine people’'s prospects--
Including the elementary one of their chance of
surviving to celebrate their first birthday --is the

®4 Barry, Theories of Justice, op cit., p. 236.
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country in which they are born.9s
Barry observes that Jjudging from Rawls'’'s own statements, '"the
background condition for the application of ghe difference
principle would thus seem to be the existence of institutions
that determine 1life chances."98 VYet, as we have clsarly seen,

especially in "The Law of Peoples", Rawls is not satisfied with

this criterion alone and insists that the society (or societies),
to which we apply the principle of justica. must be marked by a
producfive and fruitful coopera#ive scheme, such that we do not
have a zero-sum situation where one could not gain unless someone
else loses.®? This would clearly not have been a likely result
had Rawls begun his theory of a law of peoples with an impartial
all-inclusive original position that inbluded impoverished
societies; only a conception of Jjustice as mutual advantage,

could satisfy such requirements of profitability from justice.

So we are clearsr now about why Rawls did not consider the
question of global distributive Jjustice in A _Theory of Justice
or in "The Law of Peoples'". Barry was correct in his speculations
that Rawls’'s doctrine of the  circumstances of Justice
fundamentally undermined his use of the original position. We
have seen how when it is applied to the international context, it

leads to a process of pre-selection of states that introduces

s IBID., p. 237.
®« IBID.

®Z 1BID.
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unequal bargaining power and uoraliy arbitrary factors through
the back door, and it applies a (diluted) impartiality-based
morality only to those few states privileged enouéh to have been
selectea into the exclusive club of well-ordered nations that are
to participate in the original position. Both the international

circumstances, which are largely those of unequal power

relations, and the motivational constraints Rawls imposes at the
level of international Justice, partake in a conception of

justicé as mutual advantage-- which do not lend themselves to

principles of global distributive justice.

Kymlicka correctly notes that for Barry, Jjustice as mutual
advantage ‘'does not even count as a theory of Jjustice.'"9®
Instead, Barry proposes a conception of justice as impartiality
that contains fundamentally different circumstances and
motivations for Justice. As we noted at the beginning of this
chapter, this conceptjon of justice works on the premise that the
motivation for acting morally stems from seeing people és well as
their claims matter as ends onto themselves, and from a genuine
desire to see the situation from all points of view, not merely
our own. Put otherwise, we are compelled to act morally by the
"desire to be able to justify our conduct" or to bshave in a way
which will be accepted by others without coercion.®9 But this

motivation, states Barry, does not come about under just any

®°® Kymlicka, “"Two Theories of Justice", op. cit.,p. 100.

®® Barry, "Can States be Moral?", op.cit., p. B81.




a5
conditions. The motivation ¢to act Justly will most likely be
aroused undqr conditions of approximate equality of power and in
this way, it resembles Rawls's original position and veil of
ighoranée. However, what is fundamentally different, argues
Barry, is that his ﬁheory of impartiality does not reduce the

motive to behave morally to the simple pursuit of one’'s own

advantage through cooperation with others for mutual benefit. The
reason for acting morally remains the desire to justify one’s

conduct, to see things from the point of view of the other, and

the inherent moral status of persons.

At the international level, we have seen.how Rawls ‘s original
position is only used at the second stage, after he has already
preselected those societies likely to mnmutually benefit from
cooperation. This methodology we know, results in a complete
rejection of any principles of global distributive justice, the
exclusion of outcast societies and an endorsement of the existing
unequal power relations. Barry on the other hand, is committed to
a conception of justice that does not allow the morally arbitrary
inequalities of real life to translate into bargaining strength,
and that does not make the unrealistic requirement that everyone
gain from being Just; his approach to Jjustice however, doss
affirm the inherent moral status of persons and the genuine
motivation to look out for their interests as well as ours. As
Kymlicka puts it,

The two approaches are, morally speaking, a world
apart. And, from the point of viaw of everyday
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morality, mutual advantage 1is an alternative to
Justice, not an alternative account of justice.100

But Brian Barry’'s account of the tensions inherent in Rawls's

work are not the only ones that plague this theory of justice.

Samuel Black’'s critique of the incoherence and tensions in
Rawls’'s theory are also extremely worthwhile, particularly as
they bring up the topic of the moral personality of the person --
-~-which is a pivotal idea in these discussions on international

Justice. It is to this discussion that we will now proceed in

order to then turn to the contributions made by Charles Beitz in

chapter four.

199 Kymlicka, "Two Theories of Justice", op. cit., p. 103.
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CHAPTER THREE

INDIVIDUALISM AND ANTI-COSMOPOLITANISH IN RAWLS:
THE PAROCHIAL JUSTIFICATION

The issue of global distributive justice 1is at the centre of a

conflict in international thought between those who believe that

we have duties beyond our own borders and those who generally
- believe that moral questions (and obligations) should be
restricted to national societies. The argument that
collectivitises or societies ‘(nation states) should enjoy
prerogatives not open to those lying outside its boundaries, has
even been advanced by some as simple ‘common-sense morality’. And
conventional wisdom until perhaps 20 or 30 years ago held that
issues of social Justice and mora}ity were to be confined to
national societies. However more recently, some have argued that
revisionist liberals (those putting forth 1liberal theories of
Justice) such as John Rawls who agree with this anti-cosmopolitan
position, nonetheless threaten the special commitment we have to

our domestic societies, by their uncompromising individualist

assumptions.

Many communitarians have argued along these lines and authors
such as Michael Sandel, David Miller and Samuel Black are only
some of the authors who believe that this commitment to
individualism should be qualified so as to accommodate a8 more
collecfivist or communitarian theory of justice. We will not go

into this debate in this paper. However, asuthors such as Samuel
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Black have in the context of this debate, made excellent points

regarding the internal 1inconsistencies inherent to 1liberal
theories of justice. He believes they run the danger of leading
revisionist liberals to finally embrace cosmopolitan ideals and
sacrifice the privileged domain of the national societies 1in
order to remain coherent. These inconsistencies are brought on by
an Insistence on Iindividualism on the one hand, which assumes
mutual disinterest by its members and an anti-cosmopolitan bias
that réstricts distributive justice to the confines of national
boundaries on the other. As in the previous chapter, it 1is the
tensions and inconsistencies in Rawls’'s theory, sespecially in
their international implications, which Black brings to the fore

that interest us in this chapter.

In his article, "Individualism at an Impasse'", Black observes
that it is -“an egalitarian concern for the 1individual welfare
rights of each member of society"” that distinguishes revisionist
liberals such as Rawls.101 The three characteristic theses of
revisionist liberalism, according to Black are:

(1) the ideal of distributive equality (which holds that unegual
distribution of social and economic resources are only justified
I1f they are to the benefit of the less advantaged members of

society);

(2) an anti-cosmopolitan bias, which restricts the scope of

t2i5amuel Black, " Individualism at an Impasse", Canadian
Journal of Philgsaphy, val. 21, no.3, 1991, p. 348-349
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Justice to national boundarises; and.fjnally
(3) an ‘individualist constitutional ' orientation, which requires
that we assume mutual disinterest (i.e., that we agsume we do not
possess- shared ends in common even though we are members of the

same society). 102

In turn, the principle of egalitarian distributive Jjustice in
particular rest on three fundamental etbica} prenises, according
to Bléck, namely: (1) the universal moral personality of all
persons; (2) the commitment to contractualism and; (3) the
principle that undeserved inequality deserves to be redressed.

Let us turn briefly to these premises, sinqe they play a pivotal

role for the issue of global distributive justice.

This first premise of the universal moral personality of the
person is based on the idea that all persons possess morally
important qualities, i.e., the capacity to have a conception of

the good and a sense of justice. In A _Theary of Justice , Rawls

put it in the following terms:

It seems reasonable to suppose that the parties in the
original position are equal. That is, all have the same
rights in the procedure for choosing principles; each
can make proposals, submit reasons for their
acceptance, and so on. (Ohviously the purpose of these
Y . : : 11t het !

beings as moral persons, as creatures  having a
: ; =
gQa%gnL1aaETQ£_fb2%z__g%ﬂd_aad_iq?aﬂh%a_nf_?a_SB?Ee__?t
(1 [ [ Together with
the veil of .ignorance, these conditions define the

te= IBID., p. 349.
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principles of Jjustice as those which rational persons
concerned to advance their interests would consent to

as equals when none are known to be advantaged or

disadvantaged by social and natural
contingencies. 103

Hence, Rawls bases the assumption of the equality of persons and
their moral personality, on the fact that they all possess the

capacity for a conception of the good and a sense of justics.
Moreover, as notes Black, Rawls assumes that these qualities are
possessed by the ‘'overwhelming majority of mankind'.104 [In
fact there is no doubt that in A Theory of Justice, Rawls takes
the idea of the moral equality of all human beings to be a
universal one. For instance, in certain passages he questions why
we attribute equality to human beings and treat them in
accordance with the principles of justice but we do not do the
same for animals.195 In other passages, Rawls asks why the
principles of justice require that equal basic rights be assigned
to all persons ? His answer, again, is that it is because of
their moral personality which is dependant on their capacity for
a8 sense of Jjustice and a conception of the good. He pﬁts it as

such:

Thus equal justice is owed to those who have the
capacity to take part in and to act in asaccordance with
the public understanding of the initial situation.[..]
We see, then, that the capacity for moral personality
is a sufficient condition for being entitled to equal
Justice. Nothing beyond the essential minimum 1is

1= Rawls, A Theory of Justice, op. cit., p. 19. Emphasis
added.

i1e4 IBID., p. 506.

io% IBID., p. 504.
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required.[...] It should be stressed that the
sufficient condition for egqual justice, the capacity
for wmoral personality, is not at all stringent. When

someone lacks the requisite potentiality either from
birth or accident, this is regarded as a defect or

deprivation.

buman beings that lacks this attribute, 106
Unequivocal statements such as this one, clearly demonstrate
beyond a doubt that Rawls Justifies the equality of persons on
universal grounds. Despite this clear position in A _Theory of
Justice, however, Rawls seems to want to shift his position on

this critical issue in his later works. In fact, he will later

label this conception of the morality of the person as parochial

instead of universal.

The second premise, the 1liberal commitment to contractualism,
also supports egalitarianisnm since. it holds the view that
"institutions shared in common should be justifiable in principle
to each reasonable participant."107 But sirice contractualism
does not necessarily lead to egalitarian principles of
distribution, points out Black, revisionist 1liberals must add
another condition, namely that the hypothetical contract must be
derived under specific types of conditions; these correspond for

example, to Rawls’s original position and the veil of ignorance.

Finally the third premise, the idea that undeserved Inegqualities

should be compensated, plays a crucial role in supporting the

i®& IBId., p. 505-506.

127 Black, ap. cit., p. 351.
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liberal principle of distributive equality. In Ffact, this idss

that one should not be penalized for morally arbitrary factors is
the rationale behind such devices as the veil of ignorance and

the original position. As Black puts 1it, "[t]here exist a

consensus among revisionist liberals that persons should not be

penalized for circumstances for which they are not responsible.

[They] Judge that these factors are morally arbitrary.'"108 As

such, they stand committed to redressing these undeserved

misfortunes or circumstances (which can include one’s social

class and upbringing as well as natural talents and attributss,

for example) through equitable schemes of distribution. Rawls

affirms his commitment to this principle in the following

passage:

The idea [of the original position] here is simply to
make vivid to ourselves the restrictions that it seems
reasonable to impose on arguments for principles of
Justice, and therefore on these principles themselves.
oo _one should be advantaged or disadvantage by natural
Fort 2l . : . Y hoi F
erinciples. 109
As Black notes, there exists some debate between different
theorists about the fine lines between misfortune and personal
responsibility or initiative, but the idea that morally arbitrary

factors are the business for Jjustice to redress remains

fundamental for these theories of Justice.

io& IBID., p. 353.

ie® Rawls, A Theory of Justice, op. cit., p. 18. Emphasis
added.
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However, these three premises which support distributive equality
conflict profoundly with the second major characteristic of
revisionist liberalism, namely its anti-cosmopolitan bias. This
is the view (which Rawls shares) that relations of justice and
distributive obligations should be 1limited to the boundaries of

national societies and its members. This clash between these

. major premises of liberal revisionist theories means that they
hold a fundamental "asymmetry between the principles of Jjustice
and the principles of humanity."110 Black describes this
inconsistency in liberal theories of justice as the "fallacy of
restricted universalism'", which "ascribes rights and claims on
the basis of certain universal attributes of persons [but] at the
same time [also] restricts the grounds for those claims to a
person’s membership or status within a given society."111
Black argues ﬁhat any theory of distributive Jjustice that relies
on universal human attributes, such as the ability to feel pain,
the possession of rational Ffaculties or the capacity tq possess
an effective sense of justice (as does Rawls), is subject to this
same fallacy if it then restricts the scope of justice.112 J¢

is this inconsistency in Rawls’'s theory of international justice

that we wish to concentrate on.

So how do 1liberal revisionists such as Rawls, deal with this

i1e Black, op. cit., p. 355.
12 IBID., p. 357.

+i= IBID.
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inconsistency? Black considers four alternatives that seem to be
available to them. Firstly, they could abandon

one of their

premises such as the attributing of a moral personality to
persons or the principle of redress, suggests Black, but as these
are fundamental to egalitarianism, they cannot easily be

dismissed. Indeed, Rawls does not abandon these premises,

although we will see that he does restrict them to liberal

societies.

Secondly, one could retain the basic premises supporting
egalitarianism but simply qualjfy them by introducing reasons why
they should be restricted to national boundaries. This second
option, according to Black, is not likely to be successful since
one would have to deny the symmetry between citizens and non-
citizens in relation to such premises as the moral personality of
persons or tﬁe principle of redress, and this would most likely
involve invoking ' "assumptions which are unacceptably
chauvinistic".123 But in fact, although we will aréug that
this option is not successful, Black was wrong to believe that
liberal revisionists would not use this option. Rawls as we know,

invokes it in "The Law of Peoples" when he argues that the

premises supporting di;tributiva equality are parochial ideas.

The third possibility Black looks at, is that liberals restore

consistency to their theories of justice by simply abandoning the

ti= IBID., p. 358.
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anti-cosmopolitan premise, thus conceding that the natural
consegquence of their premise is global distributive justice. This
was the position taken by various authors including Charles
Beitz. However, Black argues that this position might present a
problem for those who object to an unqualified cosmopolitanism on

independent grounds, such as the open immigration policies that

it may lead to.114

Eﬁnally) the fourth possibility for revisionist liberals, is that
they retain their major premises but offer a Jjustification for
limiting the scope of justice to national societies by invoking

the principle of reciprocity or existing relations of mutual

114 Whereas, authors advocating cosmopolitanism (i.e., "the
ideal that state boundaries have a merely derivative
significance") and a global difference principle, such as Charles
Beitz, have generally supposed that the international social and
economic institutions would maximize the expectations of the
least well off by the redistribution of primary goods, in fact,
Black suggests that it may also lead toc open borders and the
"transfer of people from the less affluent to the more affluent
nations." (Black, 1991 p.360) This potential outcome of
unqualified cosmopolitanism presents many possible concerns. Mass
immigration would conflict with the idea of self-determination in
that a large influx of foreigners would affect the linguistic,
cultural and moral environment of the society, and it would also
affect public policies and institutions. Black's concern is that
a thoroughgoing cosmaopolitanism would inevitably 1lead to open
borders, which would result in an influx of new voters and a loss
of the popular consensus based on shared history and values that
grounded public policy and allowed one to have control over ocne’'s
collective environment (self-determination). In this way it would
be more '"burdensome on established cultural communities than the
simple redistribution of wealth and natural resources." (Black,
1991 p. 362) Black argues that the very conditions for the
possibility of realizing the good life for these communities
would be lost if they no longer had any control over admissions
into their borders. (Black, 1991 p. 362)
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cooperation. The principle of feciprocity (or coopserative
relations) provides an objective basis for privileging society as
the appropriate sphere of Justice, rather than simply
establiébing an arbitrary boundary. Black takes this Ffourth
option to be the one most likely to invoked by liberal

revisionists, and builds much of his argumentation around it. And

indeed, we know that Rawls himself continues to argue along these
lines and to maintain that national societies are the cooperative

units to which justice should be confined.

In saddition to this more ﬁraditional line of argumentation
however, Rawls has also more recently invoked the second option,
which holds that the very premises supporting distributive
equality should themselves be restricted to national boundaries.
In this wvain, Rawls argues vthat the premises supporting
distributive equality are parochial in nature, that they reflect
western values, and that on these grounds they should be confined
to national societies. We will look in turn at both. of these
arguments, although we will focus primarily on the latter. We
will want to show that in Ffact, both these arguments for
restricting distributive Jjustice to national societies suffer

from the fallacy of restricted universalism.

listributi iustice : ional. iotios?

Black does not believe that liberal theories of justice have been
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successful in appealing to this fourth option. If they are to
limit distributive justice to national societies based on the
existancg of reciprocal relationships, and defend themselves
against the charge of arbitrariness, then 1liberals will have to
say alot more about what reciprocal exchange really is all about,
maintains Black. They will have to describe what forms of
- cooperation lead to relations of Jjustice, and what precisely
happens within these associations to make them the privileged
domain of obligations of Jjustice--to ‘'make them special'".115
Other authors, including Charles Beitz and Onora 0°'Neill, have
made similar observations and. argued that this appeal to the
special status of society as the ultimate (and ideal) unit of
cooperative relations, is no longer warranted given our
increasing global interdependence' and complex schemes of
international cooperative relations and institutions. They
observe that if distributive Jjustice is .dependant on the

existence of cooperative relations, then there is no longer any

valid reason to maintain this dichotomy between the domestic and

the international realm.

Yet 1liberal revisionists such as Rawls continue to make the
mistake of simply assuming that 'the members of a society are
somehow empowered to engage in hypothetical auctions or contracts

among themselves, with the aim of redistributing the assets and

++= Black, op. cit., p. 363.
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resources that happen to lie in their de facto possession."116
Why, asks Black, "should any moral significance attach to the
fact that certain resources just happen to be located within a
particular society [and why should we on this basis restrict] the
scope of justice to existing societies?'"11? The answer by some
has been that in fact, there is no longer any valid reason for
this arbitrary restriction and the only legitimate way to out of
this inconsistency is to expand the liberal scope of Justice and

embrace an increasingly cosmopolitan position.

Black’'s own answer as well as that of the communitarian school of
thought in general however, goes in the . opposite direction,
advocating that liberal theorists of justice must abandon their
commitment to individualism and embrace a communitarian
conception qf the good. He argues that only such a public
community-based conception of the good could Justify and
legitimate the protection and maintenance of one’s public
environment, (i.e., one’s nation state) as well as privileging
our collective public interests. In his opinion, liberal
theorists of Jjustice will have to choose between a cosmopolitan
and a8 collectivist position; but, only a collectivist orientation
can, given 1its public conception of the good, provide a
legitimate reason for privileging the nation state and the

community. For Black, what renders liberal theories of justice

tie IBID., p. 355,

11> IBID.
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incoherent is clearly their individualist commitment toc mutual
disinterest rather than collective pursuits or communitarian (or

national) visions of the good.

This assumption of mutual disinterest originates in Rawls'’s
original position and has a number of functions: (1) it

achknowledges that the motivational assumption of pure benevolence
on the part of different persons is inapprogriate and inaccurate;
(2) it recognizes that people have different goals and interests
;nd that there is no inherent metaphysical superiority to certain
values; and (8) it assumes that people in society converge to
establish social institutions which favor "asocial primary goods"
or goods that are "an index of personal welfare'".118 According
to Black, collectivist theories of ' justice would agree with the
first two grounds for mutual disinterest but they would disagree
with the thfrd because they believe it unreasonably favors an
"asocial" version of ;he subjective interests of the members of a
society. Rawls’s ‘asocial primary goods’ reflect the éubjective
"pursuits people might have as perfect strangers, or lons
individuals, rather than the concerns they possess as the members

of a robust and flourishing culture."119 ~

Thus, Black argues for a collectivist orientation to liberal

theories of justice rather than a cosmopolitan one, becauss in

11@ IBID., p. 366.

12% IBID., p. 346.




110
his view only a collectivist and national vision of the good can

Justify or ‘'entitle [citizens] to show some qualified Ffavor

towards their associations.'"120 JIf g national comnunity holds

its public interest as a priority and possesses a strong
collectivist conception of its good, rather than a philosophy of
asocial goods and individualism, then one can legitimately

request and ‘“ensure that some mechanism exists which permits the

members of the community to exert some control over the quality

of their common environment."121

Countless authors have criticized John Rawls for ‘arbitrarily’
limiting the scope of justice to national societies and in the
end, Black’'s assessment that this leads him toc commit the fallacy
of restrictive universalism is correct. A variety of options have
been discussed for the resolution of these inconsistencies; some
advocate abandoning the commitment to individualism and embracing
a new collectivist conception of the good, whereas others take
the opposite position, which 1is to affirm individualism and

abandon the anti-cosmopolitan bias inherent in Rawls’s thought.

Despite these criticisms however, Rawls continues to uphold both
universalist premises for egalitarian justice (and individualism)
and anti-cosmopolitan views. He continues to work from the

outdated assumption of self-contained, insular states that

120 IBID., p. 369.

+=+ IBID., p. 37S5.




111
represent for their citizens national schemes of mutual
cooperation. In order to support this position, we believe he
makes more use of the traditional concept of national sovereignty
and Justice as mutual advantage than he ever directly
acknowledges. We have looked at these aspects of his theory

briefly in chapter two but we will analyze them more in depth in

chapter four through the work of Charles Beitz, who continues to
challenge Rawls’'s assumptions regarding the special status of

domestic society, reciprocal relationships and his restriction of

distributive justice.

But in "The Law of Peoples" and to a lessor extent in, "Justice
as Fairness", Rawls not only argues that justice should be
restricted to national societies because they represent the ideal
unit of social cooperation (the Ffourth solution) but he also
argues that the liberal premises supporting distributive equality
(and the original position), especially the conceptiqn of the
person, are parochial ideas particular to liberal societies. He
maintains that as distinctly ‘'political’ conceptions, the moral
personality of the person and the social role we attribute to
Justice, are values and ideas which are not universally shared

and should not be imposed on societies that have a different

conception of the good.
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He noted at the beginning of this chapter how the premises
(especially the conception of the moral personality of the
person) supporting the ideal of distributive justice are held as
universél attributes by Rawls in A Theory of Justice. Thus, on
the one hand, he bases the grounds for distributive equality
within society on universal moral attributes of persons (i.e.,
our capacity to have a sense of justice and a conception of the
good) which all humans share and which are independent of
national membership. But on the other hand, he hblds that rights
to distributive justice should only be applicable to citizens. As
such, he makes a makes a strong distinction between members of
domestic society and foreigners to that ~society, and it is
precisely '"these diverging commitments to universalism and
parochialism that constitute a very important lacuna in the

revisionist liberal position", according to Black.122

Yet, as we have mentioned, Rawls shifts his positiqn on the
universal nature of premises such as the nmoral personality of
persons and even the role of justice as a vehicle for redress.

Already in "Justice as Fairness" for example, he goes from
describing the application of justice to human beings, to
describing it with regard to '"citizens", and in "The Law of
Peoples" he goes so far as to denocunce this conception of the
moral personality of the person as ‘'"parochial". One could say

that Rawls considers these premises which support distributive

i1== Black, op. cit., p. 355.
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Justice, too communitarian (because they reflect western values
and a liberal conception of the good that is too strong, too

narrow) to be applicable to other types of societiss.

But does this second option, resclve the inconsistencies in

Rawls ’'s theory of justice? Like Black, we do not believe so. We

maintain that Rawls cannot get away from his original roots in
the universal moral personality of all huqan beings and in his
indiviaualism, and we beliesve ;hat his theory of justice will
continue to be plagued by the “"fallacy of regstricted

universalism" as Jlong as he maintains his anti-cosmopolitan

position.

By declaring the premises of egalitarian justice to be parochial,
Rawls adds a new dimension to the fallacy of restrictive
univarsalism; namely a cultural and political one. He Jjustifies
an anti-cosmopolitan position by declaring that the premises of
the . moral personality of the person and the social' role of
Justice that underlie the idea of distributive justice are
parochial concepts. He protests against ambitions of extending
the principles of distributive Justice to the international
sphere by maintainingzthat this would constitute an inappropriate
imposition of western values, particularly for hierarchical
societies. But we hope to show that this position 1is
fundamentally incoherent and that in the end the moral

personality of the person (which for Rawls, justifies domestic
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Justice) has no boundaries, cultural, religious or geographic,
and cannot be subject to international political expediency and
negotiation. At the end of the day, Rawls must éhow how these
fundamaétal premises can be rendered non universal, and how
societies can legitimately restrict the moral and legal status of
persons based on a mysterious collective conception of the good.
We will devote the remainder of this chapter, to demonstrating

that he cannot successfully show either.

Although in "Justice as Fairness: Political not Metaphysical"
(1985), Rawls no longer spsaks in terms of the human person,
referring only to 'citizens", we hope to show that what he
invokes as applicable to citizens is by his own definition,
universalizable to human beings in general. Rawls states that
there are three ways in which "citizens" view themselves as being
free: (1) tﬁey view each other as having the capacity for a
conception of the good; (2) they are considered self-originating
sources of valid claims and; (8) they are capable of taking
responsibility for their ends. But this conception of the person
as free and equal, argues Rawls in "The Law of Peoples', is a
fundamentally liberal and therefore parochial conception, and is
not to be extended to societies who may possess their own
legitimate, albeit, non-liberal conceptions of the person and the
good. By focusing on the three points above (but particulary the
first two) in the remainder of this chapter, we intend to show

that this conception of the person cannot be said to be parochial
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and that alternative conceptions, held by hierarchical societiss
for example, must respect the inherent (and universal) capacity

of the human person to have and to change their individusal

conceptions of the good 1life.

Identity:

Rawls’'s first point was that ‘citizens’ (in liberal societies)
perceive each other as having the moral power to have a
éonception of the good, and the right to retain their public
identity as free persons no matter what their particular
conception of the good may be or become over time. In other
words, their rights and public identity are a matter of law and
their claims are not dependant upon their religious, political or
social affiliation. But why does Rawls restrict this to
"citizens"? We noted that in A _Theary of Justice, he defendsd s
conception of the moral personality of persons that was based on
the capacity to have a sense of justice and a conception of the
good, and this conception of the good included the ability to
revise it and change our minds about what constitutes our
individual good 1life. Moreover, he perceived that these
capacities were universally-held attributes of the human person.
And this was precisely the reason, why Rawls chose a thin theory
of primary goods, for the idea was to establish conditions that
would allow each person to carry out and change their own plans

of 1life and conceptions of the good as they saw Ffit. Rawls
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describes the subjective circumstances of Justice, i.e., the

characteristics of persons seeking to cooperate, in the following

way:

Thus while the parties have roughly similar needs and
interests, or needs and Iinterests in various ways

complementary, so that mutually advantageous
cooperation between them is possible, they nevertheless
have their own plans of 1life. These plans, or

conceptions of the good, lead them to have different
ends and purposes, and to make conflicting claims on
the natural and social resources available. Moreover,
although the interests advanced by these plans are not
assumed to be interests in the self, they are the
interests of a self that regards its conception of the
good as worthy of recognition and that advances claims
in its behalf as deserving satisfaction.123

Further in the same work, Rawls continues reasoning along the

same lines:

The argument for the two principles of justice does not
assume that the parties have particular ends, but only
that they desire certain primary goods. These are
things that it is rational to want whatever else one

wants. Thus given human nature, wanting them is part of
ghile each is presumed to have some

being rational; and [
conception of the good, nothing is known about his
final ends. The prefersnce for primary goods 1is

derived, then, from only the most general assumptions
about ratiopality and the conditions of human life. To

- act from the principles of Jjustice 1is to act from

categorical imperatives in the sense that they apply to
us whatever in particular our aims are, 124

Thus, all throughout A Theory of Justice, Rawls posits a person’s
capacity for a conception of the good as universal and the
individual desire for primary goods as rational for all persons,
precisely because no matter what our particular aims or

conceptions of the good are, these sorts of primary goods and

123 Rawls, A Theory of Justice, op. cit., p. 127.

t=4 IBID., p. 253.
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this theory of justice does not prejudge or preclude any of them.

What we wish to suggest is that basing the moral personality of
persons (as well as our public identity) on our human capacity to
have a conception of the good, as Rawls does, necessarily has

universalist implications. In "The Law of Peoples" and even in

"Justice as Fairness", he claims that other types of societies
may under certain conditions, legitimately accord different
persons varying degrees of equality and freedom depending on
cultural, social or religious precepts which are part of their
collective vision of the good. But Rawls himself, it is important
to note, does not base his conception of the persen on such
variant factors; he founds it on the universal and inherent human
capacity for a sense of justice and a conception of the good.
Unlike hierarchical societies therefore, he cannot claim the
nature of his conception of the person (as defined by him), to be
a parochial one for by his very specifications he has made it
universalist. As such, Rawls must either abandon the criteria on
which he founds the moral personality of the person such that
they are no longer universally applicable or he must admit that

they necessarily extend beyond citizens --to humanity at large.

In "Cosmopolitan Ideals and National Sentiment", Charles Beitz
expresses similar views and suggests that there are serious
reasons for doubting this idea that the liberal conception of the

person is a parochial one. He offers at least two preliminary
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reasons for this opinion. First, the very assumption of
parochialism is 1itself gquestionable since it is not clear,
empirically, that there is more agreement among democratic states
on this conception of the person than there is elsewhere.
Secondly, and more importantly, even if the assumption that the
basis of the conception of the person is parochial is true, this
does not mean that the conception itself in the way that Rawrls
describes it, 1is parochial. In fact according to Beitz, the
conception itself is most certainly not parochial, because once
Rawls specifies it by defining its moral attributes or powers, it
is can immediately be conceived as universal and a global
original position can simply follow straightforwardly. He
explains this idea in this manner:

Although the basis of the conception of the person may

be parochial, the concept itself, as Rawls describes

it, 1is not. Once the conception of the person 1is

specified by defining the moral powers, the argument

for conceiving the criginal position in global terms is

straightforward. One might say that we are compelled to

take a global view in matters of social Jjustice by

features internal to our conception of moral

. personality, however parochial it may be.125

Thus, these two points, but particularly this second one, Jjoins
some of our comments on the issue of Rawls’s conception of the
moral personality of the person. Rawls cannot at once hold that
the capacity to have a conception of the good is a universally

held and fundamental attribute of the human person which supports

their public identity as free and equal individuals, and also say

i1=3 Charles Beitz, "Cosmopolitan Ideals and National
Sentiment", The Journal of Philosophy, 1983, p. 396.
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that this is a parochial conceptioh which could be legitimately
restricted by non-1liberal societies. The moral power to possess,
pursue and revise our conceptions of the good 'is one of the
attributes that Rawls specifies as a distinguishing capacity of
the human person, and it 1is a capacity which necessitates

individual freedom and purpose, such that it is not compatible

with a public identity or collectivist conception of the good
which is restrictive and discriminatory of individual freedon.
When Rawls confines his application of this conception of the
éerson to ‘citizens’ ' (of liberal societies) rather than humanity
in "The Law of Peoples", he is committing what Black has referred

to as the "fallacy of restricted universalism."

Moreover, there is another reason why Rawls‘'s appeal to the
"parochialism" of these 1liberal conceptions, is difficult to
accept. Rawls considers it important, in "Justice as Fairness",
to stress that ‘'"citizens in their personal affairs, or in the
internal 1life of associations to which they belong, bay regard
their final ends and attachments in s way very different from the
way the political conception involves."1268 The convictions and
attachments, and moral or religious conceptions of themselves
that citizens may have in their internal 1life constitute what
Rawls calls their ‘“nonpublic identity". This nonpublic identity

can change over time because it is a function of our capacity to

12  John Rawls, "Justice as Fairness: Political not

Metaphysical", in Philosaophy and Public Affairs, vol 14, no. 3,
1985, p. 243.
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revise and pursue our conception of the good, but citizens are
free to do so because their public identity as persons is not

affected. They continue to have the same rights and duties, and

"for questions of political justice continue to be the same

persons they were before.'"127

Hence, for Rawls the very capacity to formulate, revise and

pursue a conception of the good, necessitates that one’s public
identity remain one of free persons, with equal rights. WNe take
fhis to mean that while we may, at one time choose as our
personal vision of the good to adopt a nonpublic identity that is
restricted by and dependant on cultural, religious or moral
convictions, neither we nor the state can legitimately and
irrevocably take away our human capacity and right to change our
views in the future (based on a collectivists and restrictive
conception of the good) by altering our public identity as free
and equal persons. And if this is true for liberal_sociaties
them, it must also be true for all other societies, no matter
what their collectivist vision of the good, because Rawls’s

premise regarding our inherently human moral capacity to possess

and review our conception of the good continues to be universally

applicable.

Will Kymlicka's discussion in Liberalism, Community and Culture,

on the issue of Rawls’s distinction between the priority of the

r=7 IBID., p. 243.
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right and the priority of the. good, also touches on the
importance of this human capacity to have and change our
conceptions of the good for Rawls. Kymlicka argues that this
distinétion between the right and the good really does not have

to do with the Ffair distribution of the good but rather with the

definition of the gbod. He holds that as a non perfectionist,

Rawls believes that a person’s “"essential interests are harmed by
attempts to enforce a particular view of the &ood 1life on
people. 128 For this reason Rawls proposes a model of
distribution of primary goods that is based on what he calls a
‘thin theory of the good’, phich he believes can be used to
further many different ways of 1life. Kymliqka argues, as we do,
that Rawls does this because of the capacity that he attributes
to the moral personality, namely its capacity for a conception of
the good. According to Kymlicka, Rawls "believes that the
capacity to examine and revise our plans. and projects 1is

important in pursuing our essential interest in leading a good

life." 128

WNe know that for Rawls, free persons do not have their entire
identities dependant on the social institutions and contexts
which regulate their lives. Instead, they regard themselves as

free to revise, and even change their final ends or their visions

12@ Will Kymlicka, Liberalism, Community and Culture, (New
York: Oxford University Press, 1989), p. 33.

12% IBID., p. 33.
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of the good and they accord this freedom paramount importance
because they realize that they may one

day question their

priorities, goals or final ends. Thus, what is Important for
Rawls, wﬁat he emphasizes, argues Kymlicka, is that ‘"since our
beliefs about value are fallible, the freedom to revisse our
projects, as well as the freedom to pursue existing projects, is

Important for leading a life that is in Ffact good. Therefore,
equal liberty and the distribution of primary goods are the most
appropriate conditions for promoting our essenfial

interests,

giving equal weight to each person’s interests. "130

Like other modern liberals, Rawls's political morality seems to
be based on the idea that "our essential interest is in leading a
good life and in having those things that a good life contains".
But Rawls nuances this, argues Kymlicka, by holding that '"our
‘highest-order interest’ is in our capacity to form and revise
our rational plans of life. "131 Furthermors, continues
Kymlicka, such changes to one‘s life must come from the inside,
not from external pressure, if they are to be worthwhile at all.
As such, there are two necessary preconditions to satisfy this
human interest in leading a good life: first we must be able to
lead our 1ife from the inside, i.e., in accordance with our own
beliefs and values; and secondly we must be free to question,

revise and even change our conceptions of the good life, without

=< IBID., p. 34-35.

+=2 IBID., p. 1i1.
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the danger of being penalized. Fof Kymlicka, this 1is what lies

behind the traditional liberal concerns for civil and political

liberties as well as education. "Individuals must therefore have
the resources and liberties needed to live their lives in
accordance with their beliefs about value, without being

imprisoned or penalized for unorthodox religious or sexual

practices etc," concludes Kymlicka.132

So whils personal and collectivist conceptions of the good are
changeable, our individual capacity to have such conceptions and
to modify them as our views change is not---and it is this human
capacity that is sovereign ana must be protected by our public
identity as free and equal persons. From fhis_perspective, ve
believe it is inconsistent to restrict the protections and the
rights invested in this public conception of the person (as free
and equal) té liberal societies and their citizens, for the human

capacity to have, pursue and revise our conceptions of the good

Is a universal-held moral power for Rawls.

the Person:
In fact, we would argue that despite the minimal guarantiss that
Rawls attempts to ascribe to hierarchical societies for example,

this individual freedom to choose and change one’s conceptions of

the good 1life are not guaranteed by these regimes, Ffor they

1==2 IBID., p. L3.
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ultimately can, according to Rawls, limit the freedom and equal

status ascribed to persons if it is in accordance with that
society’s conception of the good. As soon as. the state 1is
permitted to legitimately discriminate between persons and accord
them varying degrees of Ffreedom and ‘equality’, a persons’s

public identity is affected, as well as their capacity to carry

out and revise their values and conceptions of the good.
For these reasons, we do not accept Rawls’'s position that this
liberal conception of the person is parochial and neither do we
accept his Jjustification for the legitimacy of hierarchicsal
regimes as simply reflecting a ‘different’ (and equally
Justifiable) political conception of the person and the
collective good. If hierarchical regimes adopt a public
conception of the good that fundamentally alters the public
identity of éersons such that they are no longer necessarily free
and equal, then such a regime cannot, in our view, be said to be

legitimate for it undermines the very moral personality of

persons and their capacity to revise, change and pursue other

visions of the good.

From this perspective, Rawls’s explanation that hierarchical
regimes have a duty to listen to the concerns of their citizens
through a consultation hierarchy sounds like a very poor attempt
at rendering to these regimes a semblance of legitimacy. The only

way, in our opinion, that religious or hierarchical type regimes




125
can perhaps legitimately advocate.a restrictive (in the sense
that not all persons are free and equal) collectivist conception
of the good, is if it does not affect the public identity of
persons; and if it is promoted and carried out exclusively as
part of the nonpublic identity of persons and the society itself.

In this way the society can continue promoting its particular

religious, moral or cultural conceptions of the good, (if indeed
they have sufficient popular support) while respecting the human
capacity and the right of each person to change their minds about

what ends they wish to pursue in their life.

Of course there are many problems with this position, one being
that one’'s nonpublic identity can sometimes be so powerful so as
to effectively render our public identity as free persons
irrelevant in practice. One can argue that the historical, socio-
cultural and even religious roots of domination of women by men
for example, are so deep that they profoundly invade the female
psyche, resulting in the phenomenon of ‘false consciouéness’; a
phenomenon which may effectively render the existence of a public

identity as free persons irrelevant ---at least for a certain

amount of time.

Nonetheless, what we wished to show was that given Rawls’s own
useful distinctions between the public and nonpublic identities,
and his premise that the moral personality of persons is founded

on the two key universal human capacities for justice and a
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conception of the good rather than changeable cultural or social
factors, it is incoherent for him to allege parochialisnm.
Furthermore, his defense that hierarchical type regimes are both
legitiméte and proper representatives of their population because
they care about the good of that society and are well-ordered in
their own conceptibn of Justice, leads one to be equally
sceptical. It 1is iInteresting to note that these hierarchical
regimes are treated equally in the international original
position and yet they do not sccept that all persons in their
society are free and equal; on what basis does Rawls give more
rights to states than to persons? Should not the rights of statss
be derivative of the rights of persons aftgr 8l11? The domestic
conditions that Rawls imposes on hierarchical societies are not
sufficient in our view, to ensure that the regime is legitimate
because if persons’ public identities are not guaranteed to be

free and equal, how can Rawls ever ascertain that the members of

these societies do in fact accept to live with these basic

inequalities? He cannot.

Typically for example, women in such societies are less free and
possess less individual rights than men, yet Rawls’'s minimalist
domestic requirementslfor the legitimacy of hierarchical regimes,
(such as the respect of certain basic human rights and the
requirement that discrimination betwsen persons be part and
parcel  of the society’s conception of the good) are all

satisfied. Is a regime legitimate under such circumstances? Who

e e
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has decided that this collective vision of the good accurately
reflects the society? If the role of women in such societies for
example, iIs to assume a silent function in the ‘private’ realm
(i.e., the family), such that they do not have the equal
opportunity (or right) to partake in public consultations and

politics, can one claim that their diminished public identity is

 legitimate? After all, for all of its sexist, discriminatory and
oppressive practices, this society could nonethelsss satisfy all
of Rawls’'s domestic requirements and maintain a relatively high

degree of internal stability--but are these the proper tests of

legitimacy?.

Rawls seems to be saying that for the purposes of international
Justice, as long as domestic stabflity is maintained, human
rights violations do not affect basic rights and persons are
permitted to emigrate--then this type of discrimination and
oppression can be excused under a society’s right to a collective
expréssion of the good. But the fact that rulers and the male
dominated elite of hierarchical societies manage to secure
sufficient domestic stability, does not in any way demonstrate
that persons freely partake in or are legitimately held to a
vision of the good that entails denying them equal status and
rights and freedoms. As in the case of women, It may simply mean
that there are other factors such as their lack of sconomic and
political power, as well as their familial obligations as primary

care givers, which come into play and force them to accept
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domination (and therefore allow fbr the maintenance of social
‘stability’) rather than rebel. Rawls’s account of the basis of
legitimacy of hierarchical regimes is unsatisfactory and his
account.of the moral personality of persons too universalizable,

to allow him to get out of the contradictions in his theory of

international Justice so conveniently by appealing to

parochialism.

Furtheimore, if hierarchical regimes really do have a sufficient
degree of popular support and legitimacy as Rawls argues they do,
there would be no better way qf showing this then through an all
inclusive original position, for then the population (including
women) from an initial position of free and equal persons, still
have the opportunity to adopt a ‘'nonpublic identity" that
satisfies their society’'s values, religious precepts or
conception 6f the good. Rawls maintains that the premises
supporting the ideal of distributive justice are not shared by

some societies and that this makes global distributive justice

untenable.

But, in fact, this all amounts to sheer speculation on the part
of Rawls, since he never does confirm it by allowing for a truly
all inclusive original position. If he did, then whether other
individuals objected to being placed in a global original
position, rejected the conception of the moral personality of the

person, or a global principle of distributive justice, the




129
decision would have been theirs--and not simply the subject of
conjecture and dubious alternative accounts of political
legitimacy based on mysterious 'collective" concéptions of the

good (that simply accord persons the rights and moral status they

see fFit).

Parochinl Idea?:

Re will recall that in "Justice as Fairnesé”, Rawls stipulates a
second way in which ‘citizens’' view themselves as free, namely
that they '"regard themselves as self-originating sources of valid
claims", in the sense that their claims are legitimate and
independent of the rights and duties derived from a particular
conception of justice.1®9 But, this idea too, claims Rawls, is
parochial since there are other political conceptions in which
members are not seen as self-originating sources of valid claims-
-they are simply derived from their social duties or from their
roles as prescribed by religious or aristocratic values. He
offers the extreme example of slaves, who are not publically
recognized as persons or as self-originating sources of clainms,
to demonstrate that in such a political conception of the person,
any law prohibiting .the maltreatment of slaves would not be
founded on the claims of slaves themselves which would not be
recognized but rather on the claims of the owners or society 1in

general. In many ways, this example illustrates all too well what

== IBID., P. 244,
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Rawls is suggesting about political conceptions that do not
accept the person as the ultimate and valid originator of claims!
Yeot, in the face of this obvious example, Rawls continues to hold
that the moral personality of persons which makes them valid
originators of their own claims is merely one particular
conception of the person amongst others, it iIs a parochial

conception. He says:

Thus, the contrast with a political conception which
allows slavery makes clear why conceiving of citizens
as free persons in virtue of their moral powers and
their having a conception of the good, goes with a
particular political conception of the person. This
conception of persons fits into a political conception
of justice founded on the idea of society as a system

of cooperation between its members conceived as free
and equal. 134

As Black pointed out at the beginning of thfs chapter, this is a
case of restricted universalism once again. Rawls cannot on the
one hand say that the moral personality of the person 1s based on
universally held capacities of the human person and then say that
this only applies to liberal societies because it is a parochial
conception of the person: by his very own definition hé makes the
moral character of persons dependant on universal human

capacities not cultural, religious or social attributes.

Moreover, and perhaps more importantly, if the principle that
persons are self-originating sources of valid claims is not

universal, but merely one political conception amongst other

134 Rawls, "Justice as Fairness: Political not
Metaphysical", op. cit., p 245.
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equally legitimate ones, then why does Rawls set a domestic
standard for hierarchical societies to follow (which requires
that certain ‘basic’ rights be observed), and why are the family
of walj-ordered societies concerned at all about monitoring and

improving human rights situations globally as part of ideal

theory? In Ffact, why'are human rights important at all, from this

perspective? If the political conception of the person as having
an inherent moral personality that allows her to be a self-
originating source of valid claims is simply & parochial one,
then the entire tradition of human rights 1is optional and
parochial also._And in fact, Rawls comes dangerously close to
saying as much, when he speaks about slavery above, when he
relativizes and dilutes human rights, and when he argues for the
legitimacy of hierarchical regines.' Yet why does he incorporate
respect for human rights as an international aim to be aspired to
in his ideal theory of a law of peoples, if he does not consider
them universal and hence stemming from the inherent wmoral
personality of all persons? This is another tension in his
theory, which Black alludes to but which is more problematic and

more obvious than ever in Rawls’'s more recent position on

International justice.

One could speculate, from the way Rawls goes about constructing
his law of peoples (see chapter two) and Ffrom his approach to
human rights at the international level, that in fact,

human

rights merely represent for him a barometer with which to measure
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the stability of societies and a standard for political
institutions which ensures a certain measure of international
stability as well. The respect of basic human rights are
therefore to everyone ‘s advantage since it promotes the
conditions for a stable, cooperative international family within
which all can expect to benefit. Thus, if we are correct in this
analysis, at the international level, human rights are not based
on the traditional premise of the inherent human dignity and
equality of mll human beings (which is another wsy of saying that
persons in and of themselves--by their very nature-- are self-
originating sources of valid cldims) for Rawls; their importance
does not stem from the moral personality of the person as such,
but simply from the fact that Rawls associates the respect of
basic human rights with stable ragibes and a stable international
environment. We will recall from chapter one that in "The Law of
Peoples", Rawls specifically declares wanting to offer an amoral
conception of human rights for the international realm; one that
does not depend on a '"particular comprehensive moral doctrine of
philosophical conception of human nature."195 This rationale
seems to be behind the following statement we also referred to in

chapter one,

Basic human rights express a minimum standard of well-
ordered political institutions for all peoples who

belong, as members in good standing, to a Just
political society of peoples. 136

+=2 Rawls, "The Law of Peoples", op. cit., p. 68.
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To the extent that Rawls seems to regard stable, peaceful
international relations as mutually advantageousf human rights
matter because they are amutually advantageous in this context.
Human rights as mutual advantage, a seductive utilitarian-like
idea, but very dangerous in our opinion, and fundamentally

incompatible, (as Black also points out in chapter two) with both

the philosophical traditions of human rights and Rawls’'s own
account of the moral personality of the person at the domestic

level! This is the fallacy of restricted universalism once again.

Finally, the last respect in which Rawls in ‘“Justice as
Fairness", considers citizens to be free, is the sense that they
are considered capshle of teking responsibility for their ends.
This means that once just institufions are established and each
citizen possesses their fair share of primary goods, they ars
then capable of adjusting their claims and ambitions with respect
to these.l137 This is a fairly straightforward idea that we
will not further elaborate on here, for we believe it fair to
take for granted that this capacity also is universal and the

arguments above would simply apply to it.

Rawls has increasingly taken the position that the premises
supporting distributive equality are parochial in nature. Hse

maintains that hierarchical societies in particular, who do not

137 Rawls, "Justice as Fairness: Political not
Metaphysical", op. cit., p. 245. -
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hold the liberal conception of thevperson as inherently free and
equal, and who supposedly do not recognize any domestic
principles of distributive justice, would most ce;tainly in  his
opinion; reject a global distributive justice principle. We have
argued however, that this appeal to the said ‘parochial ° nature
of these liberal premises, especially the liberal conception of
the person, does not free him from the fallacy of restrictive
universalism, which Black accuses hiq of. Rawls's own
specification of the moral powers of the person, (i.s., our
éapacity for a sense of justice and a conception of the good) as
the foundation for our moral personality as free and equal, means
that his conception of the person has universal, not parochial
implications. The importance he attributes to one’s freedom to
change our vision of the good, his thin theory of the good which
specifically allows for a variety of ends, as well as his useful
distinction 'between our public and private identities, are all
powerful reasons why ﬁhese liberal premises should be considered
universal rather than parochial. And if, as we belieée is the
case, Rawls cannot consistently argue that these premises are
parochial conceptions, he is not only subject to the Black'’s
fallacy of restrictive universalism, but his anti-cosmopolitan

bias which restricts the scope of Jjustice to national societies

must also fall.

In the next chapter we will discuss, amongst othsr topics, the

evolution of Charles Beitz's thought particularly with respect to
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his conception of the nature of jbstice, and the changing role
and importance of the moral personality of the person for his
theory of global distributive justice. Not only does Beitz not
believe that the liberal conception of the person as elaborated
by Rawls is parochial, but he comes Lo accept it as the very
foundation of his cbsmopolitan theory of distributive equality.

At the same time, he also abandons the requirements of
reciprocity and cooperative relations, and even gquestions the
traditional concept of sovereignty --all ideas which, as we noted
fn chapter two, characterize the conception of Justice as mutual
advantage--a conception important to Rawls’'s law of peoples. In
these fundamental ways, Baitz>s theory of international justice
finally departs from its Rawlsian origins ana thq inconsistencies

which have marked it for so long.
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CHAPTER 4

CHARLES BEITZ: HIS EVOLVING THEORY OF INTERNATIONAL JUSTICE
AND DEPARTURE FROM RAWNLS

Much of Charles Beitz’'s work is devoted to questioning tﬁe
distributive obligations that may be deemed to exist in the realm
of international relations and developing principles that could
adequately and tangibly deal with such issues. To the specific
question of whether wealthier countries have an obligation to

contribute to less developed countries or even to radically
restructure the world economic system, Beitz has a fundamentally
different position than that adopted by John Rawls. Beitz

believes that citizens of affluent countries do indeed have an
obligation, based on principles of Justice, to reform their

institutions such that they could more equitably share their

wealth with poorer nation states.

Ironically, Beitz’'s theory of global distributive Justice had its
original roots in Rawlsian foundations for domestic Justice and
even shared some significant Rawlsian assumptions of
international relations. Yst, over the years Beitz has departed
in fundamental ways from Rawls’s vision of international ethics.
His work may be markéd by clear attempts to both reconcile and
extend Rawlsian contractarianism to his own vision of the reality
of international relations, but we believe that having to come to
terms with the inconsistencies aﬁd tensions inherent in Rawls's

theory of Justice, produced a significant shift in Beitz’'s own
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position--such that a reconciliation betwesen these two positions
seems more tenuous than ever. In our opinion in Fact, they

are

irreconcilable. As Rawls’s reveals his tendency toward a
conception of international justice as mutual advantage, Beitz

seems increasingly to move towards the idea of Justice as

Impartiality.

While in his earlier work, such as in Political Thesory and
Ioterpational Relations, Bietr was ready to enbrace Rawlsian

domestic principles of distributive Justice and extend them to
the international domain, the conflict betwsen Justice as mutual
advantage and justice as impartiality in Rawls's work, eventually
brings Beitz to new conclusions. In this sarlier work, Rawls’s
restrictive (even parochial) contractarian foundations did not
seem to pose an unsurmountable problem for the idea of global
distributive justice for Beitz. He attempted to reconcile these
notions by focusing on the inecreasing similarities between
national soclieties and the Iinterdependent nature of contemporary
international relations. But Rawls himself, as we noted in
chapters one and two, explicitly rejects Beitz's project of
extending his principles of domestic justice to the international
world, and the entire idea of global distributive Justice. He
also continues to base his theory on the traditional model of
self-contained and self-sufficient sovereign societies, refusing
to acknowledge the reality (pointed our by Beitz) of our

increasing global interdependence. In his article, "Sovereignty
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and Morality in International Affairs" (1991), Beitz challenges
the assumptions underlying this traditional model ~and concept of
sovereignty, and we will take a brief look at what conclusions he
draws from his analysis, at a later point in this chapter. For
now, however, we would 1like to work through some of the

evolutionary aspects of Beitz's work on distributive Justice,

with the view to showing how in fact, much of this evolution in
his thought reflects the working-out of important tensions which

he inherited from Rawls.

Already in  his earlier work, in  Political Theory and
Internationsl Relations, Beitz is aware that contractarian

theories (especially those closest to the classical contractarian
position) do not generally lend thémselves ' to issues of global
distributive.justice. Contractarianism usually rests on relations
between people in a ‘"national community united by common
acceptance of a conception of justice", thus making the 1idea of
redistributive obligations owed to Fforeigners a8 doubtful
one.138 The most that 1is provided in current international
relations is a sense of obligation towards those in need which is
primarily based on charity. But, obligations of Justice, argues
Beitz, require more .than charity and may entail large-scale

institutional reforms. He belisves that a strong case can be made

+1S@, Charles Beitz, Marshall Cohen, Thomas Scanlon & John

Simmons (eds), International Ethics, (Princeton University Press,

Princeton, N.J., 1985) Please see "Justice and international
relations" by Charles Beitz, p. 283. :
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on contractarian terms that persons have distributive obligations

based on justice regardless of their citizenship.

His argument was that international relations have in fact come
to resemble domestic society in ways which Justify, global

application of principles of social Justice and render it

inappropriate to continue limiting, as Rawls does, principles of
distributive Jjustice to the nation-statq. In his article,
fJustiée and International Relations" Beitz argues that Rawls's
parochial theory of international justice can only hold if we
continue to assume that nation states are self-sufficient and
completely self-contained. He explores what the consequences of
refuting this assumption might mean for Rawls’s theory. He also
analyzes the relation of ideal theofy of international justice to
the reality of politics in the non-ideal world. The minimalist
conclusion .he arrives at is that Rawls’'s discussion of
international relations is incomplete in at least one fundamental

way, it fails to address the problem of unequal natural rescurces

between nation states.

But Beitz also believes that Rawls’s failure to factor in or
recognize the complex and interdependent nature of our
international relations is a critical error. In his opinion, the
globalization of the difference principle is inevitable given the
profound interdependence that characterizes contemporary

international, and any theory of international Justice that doss
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not take this new reality into aécount and provide appropriate
redress for the inequalities engendered by these international
cooperative schemes and linstitutions is deeply inadequate. To
this ektent, even in his early work, Beitz provided an Important

critique as well as an interesting (globalized) reinterpretation

of Rawls’s theory of Justice.

Ne saw in chapter one, that for Rawls, Justice seems to be about
addressing the deep inequalities within society which affect =
éerson's initial chances and opportunities in life, and which
cannot be justifjad by the notion of merit. He is committed to

the view that justice concerns,

the way 1in which the major social institutions

distribute fundamental rights and duties and determine

the division of advantage from social cooperation.[...]

[A theory of justice] must identify principles by which

the basic structure of society can be appraised. 139
Thus, according to Rawls, the issue of distributive Justice can
only be legitimately addressed and applied within the boundaries
of a self-contained national community; domestic principles of
distributive justice being completely inappropriate, in his
opinion, for the law of nations. In fact, the ‘law of nations’ or
international justice (both in a Theory of Justice as in his more
recent work) 1is primarily elaborated by Rawls, with the
motivation to appease the threat of international conflict and

war and to regulate peace by adopting principles that can guide

state behaviour and relations, As such, he restricts the

1% Rawls, A Theory of Justice, op. cit.z P. 7.
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principles of a law of peoples to the already familiar
international principles of advantageous inter-state cooperation,
national defense and non-intervention. As we noted in the
previoﬁs chapters, Rawls’s constructive methodology as well as
the assumptions he works with, are designed to exclude issues of

distributive justice from the international agenda.

Natural Resources:

Beitz’s first and most basic critique of Rawls's theory of
international justice in a Theory of Justice, concerns his
failure to consider the isgue of the uneven and arbitrary
distribution of natural resources batweeq nation states. He
considered it a fundamental omission which Fflawed Rawls's theory
in very significant ways. He argued that the arbitrariness of s
state’s natural resources cannot be dismissed by comparing it to
a8 person’s natural capacities or talents for example. While
natural resources are available "out there" to the one that lays
claim to or appropriates them first, talents are already by their
nature the possession of a specific person. Unlike personal
talents, natural resources are arbitrary because no one has a
"natural prima facie claim" to thenm simply because they may lie
under one ‘s feet. Thqs, even if we were to assume, as Rawls doss,
that nation-states are generally self-sufficient (i.e., even if
there is no degree of interdependence) argusd Beitz, the issue of
natural resources would continue to be pertinent as well as

problematic, because their distribution is still arbitrary.
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Of course, in reality as well .as in non-ideal theory, the
distribution of natural resources is particularly problematic
because of the circumstances of scarcity--the fact that states
are nét self-sufficient. As such, the appropriation of scarce
resources by some, must be justified against both the competing

claims of others and those of future generations, argues

Beitz. 140 (Unlike Rawls, Beitz envisaged that the parties under
8 global veil of ignorance, would naturally require a resource

redistribution principle that functioned at the level of

international society. 141

The resource redistribution -principle "would recognize the
fundamental character of these claims viewed from the perspective
of the parties’ interests in securing fair conditions for the
development of their respective schemes."142 It would in other
words, ensure that poor nations be placed on a more equal footing

and given the possibility of economic conditions sufficient to

support just social institutions.

In his more recent work, Beitz investigates this idea of national

140
-

Beitz, "Justice and International Relations", op. cit.,
p. 292. ‘

*4%+ For a more thorough discussion on this question of
natural resource distribution and a critique of Beitz's position,

please see Thomas Pogge, Realizin Rawls, Cornell University
Press, New York, 1989, p. 250-252.

142, Beitz, "Justice and International Relations", op. cit.,

p. 292-293.
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ownership of natural resources further by analyzing how it is
linked to the concept of ‘external”’ sovereignty. 143 As
previou;ly noted in chapter one, Beitz makes the point that in
international law as well as international political theory, the
concept of sovereignty is not simply used in the sense of a

state’s right to exclusive control over its own population; it is

also used to support the idea that a state’s exclusive domestic
Jurisdiction entitles it to the resources and the wealth within
its territory. As such, naiqtains Beitz, the concept of
sovereignty is used to support a ‘“"kind of collective property
right for the citizens of that state" and the state is thereby

Justified in excluding foreigners from sharing in its wealth or

i1ts resources. 144

WHe believe #hat Rawls accepts implicitly both aspects of the
concept of sovereignty and uses it to support an inherently
conservative theory of international Jjustice. He may mention by
the byway, that there may exist legitimate cases of arbitrary
distribution of natural resources, but he offers no solutions to

deal with it, and more importantly; as we noted in chapter one,

143, Charles -Beitz, "Sovereignty and Morality in
International Affairs", in David Held, Political Theory Today,
Polity Press, Cambridge, 1991, p. 236-254. In this article, Beit:z
makes a clear distinction between internal and ‘"external”
sovereignty. Put briefly, internal sovereignty refers to "the
constitution of political and legal authority within the state
(whereas, external sovereignty refers] to the state in relation
to other agents in the international environment." p. 236.

144 IBID., p. 243.
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he vigorously defends the idea of the territorial integrity of
states; arguing that often it 1is not the lack of natural
resources but mismanagement and corrupt governmenfs that create
povarty: Everything in Rawls’'s theory of international relations
and justice, from his working assumption of self-contained states
to his methodology and his outright rejection of global
distributive justice, indicates that in fact, he fully endorses
the concept of national sovereignty as a type of collective

properéy right for citizens.

Beitz regards this view of world and the concept of sovereignty
(especially external sovereignty) as an expression of the
(normative ideal of a) ‘morality of states’. He argues that this
‘morality of states’ is very similar to 19th century liberalism
in its combination of a belief in individual liberty and an
indifference to the distributive results of their economic
interactions. What this amounts to in practice, accqrding to
Beitz, is that "sovereignty effectively sanctions the existing
international distribution of wealth as well as that of power [or
perhaps, it can be said that] it sanctions the existing

distribution of wealth hecause it sanctions the distribution of

power. 145

In chapter two, we saw how Rawls’'s constructive methodology,

which functions primarily on the basis of Jjustice as mutual

143 IBID., p. 243.
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advantage, works to include only the more "well-ordered' and
prosperous nation states in the so called ‘“international"
original position. The result was that while democratic states
(and sscondarily, hierarchical societies) established principles

for cooperation and peace between them, so called ‘cutlaw’ and

impoverished nations were excluded altogether from participating

in the original position, and from the international family

(alliance) of well-ordered societies. Had Rawls constructed his

theory from a truly global original position (without the
preselection of states) and uniform veil of ignorance, we believe
the parties would have had to confront the issue international

inequalities in wealth and resources. But _ Rawls ‘s methodology,

together with his general acceptance of the concept of

sovereignty, results in an endorsement of the status quo and the

sanctioning of the existing distribution of wealth.

Global Interdependency:.
Beyond the issue of natural resources, Beitz has provided another

argument for refuting Rawls’s assumption that nation states are

self-contained. He has argued that our contemporary international
relations, rather than being composed of isolated societlies, are
fundamentally characterized by our growing global
interdependence. This critical change in the nature of
international affairs is due to such factors as, the gradual
removal of restrictions in international trade and investment,

and the rise of an international division of labour (which
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manufacture products cheaply), for example. But most importantly
for developing nations, global interdependence is linked to a
world economy that has created its own powerful financial and
monetary institutions responsible for such things as, setting
exchange rates, regulating the money supply, influencing the flow
of capital resources.and even enforcing rules and priorities for
national (through the imposition of for example, structural
adjustment programmes "SAPS" by the IMF or World Bank) and

international economic conduct.

The reality of this global interdependence, argues Beitz, is that
it produces benefits and burdens differently on different
subjects. In fact, one of the most marked consequences of this
system of interdependence is that' it imposes very significant
burdens on economically weak countries, while increasing the
level of well-being through trade and investment for others.
According to Beitz, an adequate theory of global distributive
Justice must indicate therefore, what a Ffair distribution of
these benefits and burdens should be.148 In this context
national boundaries are no longer, as Rawls had assumed they
were, the limits of social cooperation; our concept of
reciprocity and cooperative schemes nmust be extended to include

the international order and its institutional mechanisms.

t4e Beitz, Political Theory and International Relations, op.
cit., p. 152. -
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Beitz holds that this assumption of self-contained national
communities, which is no longer empirically based, leads to a
situation where the adverse and unfair consequences of

our

interdependent relations go unaddressed and un-redressed. He puts

it In the following way,

In an interdependent world, confining principles of
social justice to national societies has the effect of

taxing poor nations so that others may benefit from

living in ‘just regimes’.[...]

[Thus] principles of domestic ‘justice’' will.be genuine

principles of Justice if  they are consistent with

principles of justice for the entire global scheme of

social cooperation. 147
He believes therefore, that Rawls’s restriction of the scope of
Justice to the national community is morally objectionable. It is
this parochial understanding of. justice that promotes our
continued participation in an international order (i.e., & system
of 1international economic and political relations with poorer
countries) which contributes to increasing the wealth of the
aquady ‘nearly just® regimes by increasingly taxing poorer
nations. As a solution, he proposes that Rawls's two principles
of justice could be appropriately adjusted to apply globally. In
a world where the level of global economic and political
interdependence shows the existence of a global scheme of social
cooperation, nationall boundaries no longer have any fundamental

moral significance and they no longer limit social cooperation.

As such, national boundaries should no longer limit social

t47, Beitz, "Justice and International Relations", op. cit.,
p. 297- 298.




148

obligations either, argues Beitz. He puts it in this manner;
...the conclusion that principles of distributive
Justice apply globally Ffollows from the premise that
international economic interdependence constitutes a
scheme of social cooperation 1like those to which

requirements of distributive Jjustice have often been
thought to apply.148

There is no reason either, to think that Rawls'’s principles could
not apply to a global original position, simply because it is
larger. in scope, points out Beitz. He sugdests that, if in fact
it is true that we have not yet reached the material or
production capacity to meet everyone’s basic needs, then we
should follow Rawls’s own reasoning and take '"the general
conception of social justice, which does not differentiate the
basic 1liberties from other primary goods, és the relevant

standard for assessing global economic institutions."149

Beitz notes that Rawls himself, argued that in conditions of low
or average levels of well-being, "rational people might opt for a
priéciple allowing rapid growth at the expense of some personal
liberties, provided that the benefits of growth and the
sacrifices of liberty are fairly shared and that the basis of

self-respect relevant to such background conditions are not

14® Beitz, Political Theory and International Relations, op.
cit., p. 154.

14® Beitz, "Justice and International Relations". op. cit.,
p. 299.
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undermined. "150 In this sense, éontinues Beitz, the least
advantaged might be better served, if we follow a general
conception of social justice rather than the laxjéal priority of

liberty: The point he wishes to make however, is that given our

interdependent world, restricting the scope of Justice to

national societies is no longer a viable option--justice must be

given a global interpretation. And a &lobal interpretation of
Rawls’s principles of distributive Justice, continues Beitz,
means ‘that principles of justice for national societies can no

longer be taken for granted or viewed as ultimate.

He argues that even if it weré advanced that global and domestic
principles of justice should be satisfied in lexical order, this
would still not mean that the requirements of the principles for
national societies would be absolute. In fact, he beliseves that
in a lexical order, national policies which maximize the welfare
of those least advantaged in the society "cannot be Jjustified if
other policies would be more optimal from the point of view of
the lessor advantaged elsesthere [...] until every society had at
least, attained a level of well being sufficient to sustain the
general conception [of Justice]."151 These are some
implications of a global interpretation of Rawlsian principlss of

Justice for Beitz.

120 IBID., p. 299.

i1s1 IBID., p. 300.
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Thus, _ Beitz rejects Rawls ‘s parochial restrictions on
distributive justice by arguing that it is Inconsistent to limit
distributive principles of justice to national society, when the
international community at large is marked by interdependence and
the existence of cooperative relationships (relationships of
reciprocity) and schemes. If distributive Justice is appropriate
for domestic society because it represents a cooperative scheme
Qnd relationships of reciprocity, then it is also appropriate for
the international realm; for international relations have come to

resemble domestic society in this crucial ray.

This argument, which Beitz advancéd as his primary reason for
advocating global distributive Justice, served to both explore
the greater cosmopolitan implications of Rawls’s original
position but also to inform us on the inaccurate, outdated
assumptions of Rawls’s traditionalist model of international
relations. Yet, this position which tied the application of
principles of distributive Jjustice to the existence of
cooperative relations, unfortunately but predictably also carried

with it some important inconsistencies present 1in Rawls’'s theory

of Jjustice.

Like Rawls, Beitz’'s theory held as a central premise that

principles of justice must compensate for or redress the
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disadvantages that people suffer dues to morally arbitrary
factors--an idea crucial to justice as Impartiality. For this
reason, he advocated an egalitarian redistribution of natural
rasourcés and principles of global distributive Justice in
general. However, at the same time, Beitz also partially accepted

Rawls s conception of Justice as mutual advantage, by taking for

granted the idea that justice is to essentially apply to those
participating in existing cooperative relationships or schemes--
by accepting the idea that justice is about regulating such
cooperative relationships. It is true that Beitz’'s never required
the same degrqe of ‘mutual advantage’ or benefit fronm
international justice, but he did restrict the scope of
distributive Jjustice to those with whonm we have existing
cooperative relationships, and to this extent he did partake in
the general philosophy of justice as nmutual advantage. Thus,
while Beitz enlarged the scope of justice (to include others
cooperating nation states) the underlying rationale_ for the
applicability of justice to the international sphere seems to
have been the same as that of Rawls’ for national societies---
namely the idea that obligations of justice are owed only to

those with whom we have relations of reciprocity or cooperation.

But perhaps even this description of Beitz's position is not
quite accurate, for while he does Initially seem to require the
existence of an international. cooperative scheme for the

principles of global distributive Justice to become applicabls,
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he does not demand (as Rawls does) that Justice be productive and
yield mutual gain. He observes the existence of an international
cooperative scheme, notes its systemic unfairness, and proceeds
to apély the principles of distributive Justice. As such,

although he cannot at this point be categorized as an unequivocal

impartialist, his theory does not suffer fronm the same level of

tension as that of Rawls.

Moreover, he does offer some indication that he fs willing to go
further than this. Beitz gquestions whether "there is a threshold
of interdependence above which distributive requirements such as
a global difference principle are valid, but below which
significantly weaker principles hold."152 And his response is
somewhat surprising. He argues that if we were to apply this
reasoning to domestic society, in which certain regions were more
closely knit than others it would sesm implausible to us (in a
society such as the United States) to accord members of these

close knit regions special claims on the portion of their wealth.

He knows that some may claim that there is a difference between
these two cases: that while international cooperative schemes are
a "voluntary, free market bargaining that has only a marginal

affect on the welfare of the members of each society', 153

i=2 IBID., p. 303.

*s, IBID., p. 303.
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national schemes set a binding system of economic and political
institutions which define the starting position; and economic
rights and duties. Yet, according to Beitz, the reality is quite
the contrary. Our contemporary world economy is a complex web of
transactions and institutions which not only tend to be less

regulated than national ones but have come to exert important

direct and indirect influences on the lives of people all over

the world.

This 1leads Beitz to the conclusion that perhaps, the degree of
our social and seconomic interaction in a cooperative scheme nay
not be an appropriate way of measuring what our distributive
obligations should be. He suggests that in fact, "the existence
of a powsrful, nonvoluntary institutional structure and its
pervasive effects on the welfare of the cooperators" may be a
better index for the strength of our distributive obligations
(despite regional variations in the strength _ of the
cooperation). 154 Already we see that Beitz is adopting, albeit
still in rudimentary form, a much stronger impartiality-based

reasoning about international justice.

In "Cosmopolitan Idesals and National Sentiment", however, Beitz
takes an even more significant step towards resolving any
tensions or ambiguity in his position on justice --and rejecting

his Rawlsian foundations. He argues that Rawls works on the

+=4 IBID., p. 304.
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assumption that national societies are self-sufficient schemes of
cooperation, and on this basis restricts participation in the
original position to their citizens first, so that.they can agree
on the principles of distributive justice. Only once this is
done, does he extend the original position to other states, but
then as we saw in "The Law of Peoples", this is only for the
purpose of choosing regulative principles of economic and
political cooperation, diplomacy, and establféhing a strong
defensfve alliance. Beitz concludes that the result of this

strict contractarian moral theory is:

[...] is a strong form of the priority thesis: since
the scope of the difference principle is limited to
national societies, the responsibilities of governments
to outsiders derive only from the laws of nations (such
as the nonintervention principle) and +the natural
duties (such as that of mutual. aid).155

The real breakthrough in "Cosmopolitan Ideals and National
Sentiment", however is that Beitz acknowledges that rejecting
Raw;s's strong "priority thesis" (i.e, the thesis that
compatriots take priority) by demonstrating that international
structures of trade and investment etc., constitute a scheme of
social cooperation similar to that of national societies,
actually ‘"misses the point'.156 The reason that his old
argument now misses:the point for Beitz, is that the criterion

for membership in a global original position is not the existence

19% Beitz, "Cosmopolitan Ideals and National Sentiment", op.
cit., p. 594-595S.
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or even intensity of international cooperation, it is the very
moral personality of persons (i.e., which is determined only by
their capacity for a sense of justice and a conception of the
good). Beitz expresses this new position in the following terms:
If the original position is to represent individuals as
equal moral persons for the purpose of choosing
principles of institutional or background Justice, then
the criterion of membership is possession of the two
essential powsrs of moral personality--a capacity for
an effective sense of justice and a capacity to fornm,
revise, and pursue a conception of the good. Since
human beings possess these essential powers regardless
of whether, at the present, they belong to a coamon
cooperative scheme, the argument for construing the
original position globally need not depend on any clainm

about the existence or intensity of international
social cooperation.157

Beitz no longer posits the motivation or the conditions for
Justice in the existence of coopsrative schemes. He holds
instead, that even if international cooperation did not exist
today or it was deemed insufficiently mutual or intense, limiting
the scope of justice to national societies sould still really
only amount to arbitrarily favoring the status quo. 158 Even =&
state’s participation in cooperative schemes can be viewed as a
historically arbitrary factor. Thus, Beitz adopts a more
commitedly impartial view of justice than ever before, where
compensating persons for morally arbitrary factors, (such as the
existence of reciprocal relationships betwaen states) overrides

rather than depends on reciprocity or amutually advantageous

associations (and cooperation).

+®> IBID., p. 595.

*®® IBID., p. 595.
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Unlike most liberal revisionistS,A Beitz never 'adopted an anti-
cosmopolitan position, and he never shared Rawls'’'s strong
tendency towards justice as mutual advantage. éut his initial
argumaﬁt for extending the difference principle to the
international context because of our increasing interdependence
failed to bring the 4premise of the moral personality of persons

to its natural consequence, while still requiring the existence

of reciprocal relations.

In his more recent work, he departs from Rawls more than ever by
concluding that,Ain reality, even reciprocal ties may be morally
irrelevant, not becsuse they do not count but because relations

of reciprocity are often a product of morally arbitrary factors.

He also departs from Rawls in that he does not believe, as Rawls
does, that ihe liberal conception of the person and the social
role of Jjustice which_ support the idea of distributive equality
are- parochial concepts. We noted in chapter three,' that this
assertion that the premises of distributive justice are paroghial
plays an important part in Rawls’s refusal to generalize domestic
principles of distributive justice to the international sphere.
Beitz rejects this jdea altogether however, and decides on the
contrary, that it is this very conception of the moral
personality of the person that is the real criteria for
membership in a global original position, and not reciprocal

relationships or other morally arbitrary Ffactors. He believes
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that "there are serious reasons for doubting that [Rawls’'s view
about the parochial nature of the conception of the person is
correct]."159 Ws have already loocked at two preliminary

reasons that he offers for this opinion in chapter three.

But perhaps the fundamental point to be retained here is that

Beitz finally clearly situates the real subject or ‘“raison
d‘etre"” for justice in the moral personality of the human person
itself and in human need--not in the arbitrary patterns of
political association, cooperation or international relations of
mutual advantage. And if we accept the conception of the person
that centers on her moral powers, argues Beitz, then we must be

ready to conceive of a global original position and 1its

distributive implications.

Distributi Justice:
Beitz has always been acutely aware that there are strong
objections to a global theory of distributive Justice, some based
on a strict anti-cosmopolitan bias and others on the idea that
one’s obligations to national societies should take priority over
obligations to or needs of foreigners. Even in his earlier work,

such as in "Justice and International Relations' Beitz already

addresses this issue.

13® IBID., p. 596.
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He comments that one general objection. traditionally held by
wealthy nations, is that "conditions of social cooperation at the
national level Jjustify distributive claims capable of overriding
the réquirements of a global difference principle"180 since
they have contributed through their technology and economic

organization to their well being. This argument can take three

different forms, explains Beitz. The Ffirst would argue that even
in a interdependent world we still primarily identify with our
national societies (i.e., we hqld nationalistic sentiments of
loyalty towards them) and as such, we will be most likely to

contribute to our collective national welfare than to the global

welfare.

Beitz does not believe that this constitutes an absolute
objection to a global theory of social justice and suggests that
this argumentation can be accommodated by the difference
principle which requires that different rates of reward may be
needed in order to attract contributions; its only reqﬁirement is
that “"distributive inequalities which arise in such a system be
to the greatest benefit of the world’s least advantaged
Eroup. "181 He explains that if the incentives demanded by this
objection raise the economic expectations of the least advantaged

and do not harm them, then the objection is not really

*¢®. Beitz, "Justice and International Relations" op. cit
p. 300.
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inconsistent at all with the difference principle.

In order for this objection to hold in the f;ce of Beitz's
solutién, it would have to assert that in Ffact wealthy nations
are entitled to more than their share under the difference
principle even if this is not to the greatest benefit of the
world’s worst-off group. Such an argument would probably maintain
that wealthy nations deserve or are qntitled to unequal
distriBution because of the value created by their labour.

But in Beitz’'s view, the idea that wealthy nations somehow
deserve more or owe more to their fellow citizens because of
their particularly profitable. contributions, assumes that the
initial distribution of resources was Just and that we are
entitled to relative wealth because we have acted in accordance
with our current rules of justice in both acquiring and
transforming ihe materials into valuable fiqal products. What
this line of arguaantatiou does not properly take account, arguss
Beitz is the arbitrary nature of our starting pointé in world
society; even with the same talents and the same skills, it would
be extremely difficult if not impossible, to attain the same
level of well being if one was born into a developing
society. 162 Thus, aqcording to Beitz, this idea that we ars
Justified in privileging our nation states with a bigger shars,
because of our contributions to our national well-being, doss not

work because of the morally arbitrary starting points of nation

i&=2 IBID., p. 302.
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states and a current world order whiqh already privileges rich

nations.

Anothe} slightly different argument against global distributive
Justice, is to the effect that wealthy nations should be able to

keep more than their share under the difference principle, as

long as they provide some compensation for the benefits of social
cooperation to less fortunate national communities and use the

extra amount to increase the well being of those least advantaged

in their own domestic society.

As Beitz accurately notes, thié reasoning suggests that a primary
and special type of obligation is due to those least well-off in
our own society and that this primary obligation overrides our
obligation to those least well off elsewhere. It is a view which
sees domestic and global obligations as conflicting. It suggests
that due to the existence of greater social cooperation within
our national societiss, we feel "stronger infranational
principles of Jjustice".183 James Sterba for example, in his
article, "The poor against the rich: the case for action welfare
rights", criticizes Beitz for his cosmopolitan idea of justice
that "makes too many demands and overloocks the genuine social
bonds which tie people together in communities and the distinct

social arrangements which they evolve".1684 Authors such as

1es IBID., p. 302.

+44 James Sterba, "The Poor against the rich", p. 214.
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David Miller, Michael Sandel, Samuél Black, and the communitarian
school of thought 1in general, as well &as Rawls himself, make
similar arguments for the priority thesis by arguiﬁg that because
of a éociety's common social institutions and conceptions of
Justice and the good, it should be entitled to have its interests

take priority, and to exercise effective control over its

environment.

Beitz 'howevar, challenges this argument that we naturally have
special obligations to ones own society because of stronger
psychological ties or nationalistic sentiments. Not only does the
moral importance of these psyvholqgica} ties have to be
demonstrated to be more Iimportant than our international global
difference principle, but it remains dubious, for Beitz, whether
such ties even actually exist in our large modern nation states.

In the next éection of this chapter (where we address the concept
of sovereignty) we will see that while remaining faithful to his
cosmopolitan position, Beitz takes the above argument further
into consideration and decides that one cannot simply dismiss

sectional values (national values) as a case of national egoism.

The connected argument that the international community does not

yet possess a sense of community comparable to that of the
domestic society has also been used to stress the limits of
Beitz’'s analogy betwseen domestic society and international

relations. But does the lack of effective global political
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institutions and sense of community render it Impossible to

Implement global principles of justice which people can actually

live by, asks Beitz ? He does not believe so.

In his opinion, this argument points to a misunderstanding of the
relation between ideal theory and the real world. Ideal theory

"prescribes standards that serve as goals of political change in
the nan-ideal world", so that one must st;ive to achieve a just
societ} and only unalterable and unavoidable impediments can
limit this.165 Realizing the ideal of distributive Justice at
the international level may ‘be more challenging than at the
domestic level, but it is nonetheless achievable. A such, we must
endeavour to set up fair non-coercive international Iinstitutions,
for only then can the weaker obligations of charity be
substituted with obligations of justice. These are some of
Beitz'’s thouébts on the priority versus the cosmopolitan theses
in his earlier worki But he continues to struggle. with this

question in his later work also.

In later articles such as in, "Cosmopolitan Ideals and National
Sentiment" and in ‘"Sovereignty and Morality in International
Affairs", Beitz maintains his cosmopolitan views but he continues
to be preoccupied with the problem of ‘'"explain[ing] the

continuing influence of the national ideal on our thinking, even

*6= Beitz, Political Theory and International Relations, aop.
cit., p. 156. :
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after the force of cosmopolitan considerations has been

appreciated. "166 The national ideal, continues to be invoked
by many as the common sense morality, and so Beitz asks, what in

fact is the meaning of the national idesl.

He now believes that this ideal cannot simply be dismissed as a
"national egoism" that takes no consideration of ordinary
morality, such as charity. It is more accurate to describe it as
the idea which says that although one may take account of the

interests of foreigners, we should take account of their

interests differently than we would of our own compatriots;

"compatriots take priority" in other words.187 So the national
ideal is a principle that ‘“sanctions unequal treatment", or =a
"priority thesis", continues Beitz. How can such = principle be

morally warranted? He comments that,

This question will seem especially pressing where, as
here, the basis on which the principle discriminates is
a characteristic that is possessed nonvoluntarily and
where the effect of following the principle would be to
reinforce existing inequalities. For it might be that
discrimination on the basis of citizenship 1is 1like
discrimination on the basis of race or sex: priority
for compatriots, like priority for whites and priority
for males, could be nothing more than a reflection of
relations of social power that have nothing, morally
speaking, to be said for them. If this is not the case,
we should be able to say why. 168

Beitz believes that one of the more common and Important

t44¢ Beitz, "Cosmopolitan Ideals and National Sentiment", op.

cit., p. 592.
1> IBID., p. S93.

+te® IBID.; p. 3593.
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foundations for the priority thesis has been Rawls’'s strict
contractarian moral theory, whereby he restricts diséributiva
Justice to national societies based on the assumption that they

are ideal and self-contained schemes or units of cooperation.

Another argument which supports the priority thesis however, is
one which draws on Thomas Nagel ‘s analogy between the
individual ‘s right to lead his own life without having to think
of promoting the best overall results for everyone, and the
state’'s right to legitimately favor their own citirzens instead of
taking a stand on external issues and problems. In Beitz's
opinion, this analogy and argumentation is faulty. The idea of
characterizing states as possessing a national Qgency or as being
capable of expressing their distinct identities through their
projects or commitments in an analogous manner to personal agency
is "unrealistically romantic". Moreover, angdes Beitz, there is
no clear reason to begin with, why one should "regard the
naéional point of view as having the kind of significance for

morality that attaches naturally to the personal point of

view. '"'188

But there exists yet another more difficult argument to refute in
favor of the priority thesis, according to Beitz. It is the
argument which holds that the commitment to compatriots derives

from those same considerations which motivate one's acceptance of

1es IBID., -p. 598.
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priority of the interests of the self. He eéxplains that "[i]f

individuals have a right to resist some of the sacrifices that

impersonal morality demands in order to pursue their own
commitments, then their governments may not require such

sacrifices of them. [And] accordingly [therefore] there is an
upper bound to the cost that a state can be morally required to
bear in connection with the pursuit of cosmopolitan goals (or any
other goals). This upper bound defines the degree of priority
that " government may accord to the Interests of
compatriots."170 Although Beitzr admits that this is perhaps
the best account of the moral content of the priority thesis, it

is one which has significant limits.

The Ffirst limit is that despite an individual’'s right to favor
their own interests and projects, this right is not unlimited for
even in the national context the opportunity to do Egreat good for
others is not abandoned simply because it may require a minimal
persénal sacrifice for one person. The second limit derives from
the fact that group and individual sacrifice are different and
although individual sacrifice may be excessive in comparison to
others who have sacrificed less, group or national sacrifice that
would be imposed on tﬁé whole population evenly hurts individusls
less because the sacrifices are not excessive on any particular
individual. Beitz says, that understood in this way, "a state may

demand more of its people than its people, as individuals, must

+7e IBID.




166

demand of themselves when cosmopolitan goals require sacrifices

of them."171

While Bsitz's comments above are helpful, there is another way of
responding to this last argument for the priority thesis, which
in our opinion, is perhaps more direct. It seems to us that this
idea that governments cannot morally require individuals to maks
some of the sacrifices that ‘impersonal morality’ would require
for the sake of cosmopolitan goals, works on the mssumption that
personal sacrifices made for the well-being of the nation are
‘close’ to us and a more "personal morality", whereas sacrifices
for the sake of foreigners are based on a8 distant "impersonal
morality" that is less compelling. But what we ﬁava seen 1in the
western world, and particulary North America, in the last decads
is that the increasing sacrifices required of individuals by the
modern welfare state for the grester good (of the state) are seen
more and more as an uncompelling ‘impersonal morality’ also.
Thus it is doubtful that this argument works, because it seems
that if the demands for sacrifices are perceived as being too
high, even the priority for compatriots (for distributional
purposes) can lose popular support and become simply the priority

for the self, for the individual.

What we believe this to show is that, if the idea of individual

sacrifice for the sake of the collective good of society is to

172 IBID., p. 599.
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continue receiving popular support, it cannot be based on a
conception of justice as mutual advantage (which functiohs on the
basis of the priority of the self), because at some point some
members may find that it is no longsr advantageous for them to
continue contributing to this national cooperative scheme. 5o
even at the national level, distributive justice must be based on
a shared conception of justice as impartiality. But this placses
us in a difficult situation because Jjustice as impartiality does
not endorse a prima facie priority thesis for national socletiss.
In other words, only a conception of Justice as impartiality can
properly support individual sacrifice at the national level, but

this conception of Jjustice also supports ssdcrifice for the sake

of the international community at large.

Seen from this impartial perspective, one could say that in the
same way that national concerns and the (greater) needs of our
compatriots require some individual sacrifices, global concerns
and. the needs of the impoverished of the world also regquire
individual sacrifices (even if it is done through the
intermediary of the state),; national concerns or needs no longer
necessarily take priority. Thus, in our opinion, it is the
concept of national"sovereignty that is behind the priority
thesis (of the national community) and not simply the principle

of the priority of the interests of the self.
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SOVEREIGNTY AND IMPARTIALITY:
Beitz takes up the topic of the relationship between sovereignty
and impartiality in another more recent article, namely,
"Sovereignty and Morality in International Morality". Here, Beitz
notes that the power of the concept of sovereignty is that when

the state asserts its sovereignty, it "professes to do so, on

behalf of the community it governs'. And as such, he continuss,
these assertions are "especially problematic [because] they are
supposed to be persuasive even against (at least some) courses of
action that seem to be justified, all things considered, when
locked at from a more detached or impersonal point of

view."1?2 One such example, would be the case of humanitarian

interventions for the purpose of putting an end to a pattern of

human rights violations.

Beitz point out that for authors such as Sidgwick for example,
this case of humanitarian intervention would demonstrate a

”geﬁeral conflict between the cosmopolitan and the national
ideals of political organization, [such that], according to the
national ideal, foreign policy should ‘promote the interests of a
determinate group of human beings, bound together by the tie of a
common nstionality'f according to the cosmopolitan ideal, it

should strive impartially to promote the interests of

17= Beitz, "Sovereignty and Morality in International
Affairs", op. cit., p. 244,
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everyone. "173 But the case of a humanitarian intervention to
defend human rights is especially problematic, comments éaitz. On
the one hand, human rights are supposed to apply to everyone and
in this sense are cosmopclitan, but on the other hand, domestio

Jurisdiction means that it is in that state'’s government that the

national ideal and the interests of its citizens is supposed to

rest.

Indeed, we saw in chapter two that Rawls himself shares in this
ambivalence. On the one hand he concedes that there may be cases
where intervention is warranted, especially in the situation of
grave domestic vioclations of human rights (by outlas regimes). On
the other hand however, his unquestioning accapténce of the idsa
of domestic jurisdiction, means that Rawmls effectively sxcludes
the oppressed populations of ‘outlaw’ regimes from the
international original position, thus victimizing them further,
even though he acknowledges that the population may be ruled
illégitimately by corrupt and despotic rulers. A similar argument
can be made regarding Rawls’'s treatment of distributive Justice
whereby he bases this concept on the universal moral personality
of the person, but then restricts it to citizens of national

communities by promdting it as &a distinctly liberal national

ideal.

Yot another example of this conflict, offered by Beitz, is that

+7= IBID., p. 245.
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of national immigration policies where as a matter of impartial
Justice an open door policy would be warranted, but concerns
about “the quality of the country’s domestic life incline it to
use sovereignty in order to restrict access to its wealth and
resources. The question that is of course pressing for Beit:z
then, is how do we deal with the apparent incompatibility between
sectional values and "the requirements that arise when we take a
globally impartial view, that is to say, when we seek to view the
world in abstraction Ffrom what'appear to be morally irrelevant
differences between people."?174 What do we do when faced with

the "dilemma of sovereignty and morality"?

Boitr considers four possible responses to the above dilemms.

One could take the view of political realism which does not
believe that morsl principles have a place in international
affmsirs, and so national interest would alwayé predominate. One
could also take the view on the opposite extreme, which argues
that cosmopolitan ideals come Ffirst and should always win over
sectional values. The third possibility is that we deny that this
theoretical conflict would ever become = practical problem, since
under the prevailing conditions, they are not perceived as
colliding. The fouréh and final response could be to simply deny
that morslity (if correctly understood) requires one to take a
cosmopolitan view at all--because what morality really does

require is that "“the moral point of view [...] coincide with the

174 IBID., p. 246.
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[...] point of view of national community."1?5 This is the

view which as we Ahave already mentioned is ' held by some

communitarians.

To Beitz, the first response must be considered indefensible
today because it simply dismisses all morality. The second also
' presents a problem, because it seems to assume that sectional
values. and the concept of sovereignty merely reflect an
amoralism. In Beitz's opinion this is an incorrect description of
the priority thesis, which does not hold that there are no moral
obligations toward others but rather simply that citizens take
priority vis a vis non-citizens. Moreover, sectional values such
as sovereignty serve important regulative fUnétions at times,
such as the sacrificing of even more parochial interests for the
sake of the country, the engendering of loyalty among citizens,
and the perfectionist ideals of striving for national Fforms of
social and communal ideals. So the second alternative is
inaaequate in Beitz’s opinion, both because it does not take
account of the fact that sectional loyalties or values are not
necessarily self-interested, and because it provides no
explanation of the influence sectional values seem to command,

even criticisms of it from an impartial perspective make sense to

us.

The third alternative, which is commonly held (and a strategy

+7> IBID., p. 247.
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which Rawls himself partially subscribes to), is that there is no
incompatibility betwsen sovereignty and cosmopolitanism. becauses
the principle of respect for the sovereignty of states continues
to be the best way of guaranteeing the existing entitlements to
states and the individuals within them. So for example, the
principle of non-intervention is seen as being the best way of
ensuring that anyone have any rights, even though it prohibits
humanitarian intervention. This school of thought would argue
that humanitarisn interventions have more often than not, been
unsuccessful in the past anyhow. A similar rationale is applisd
to the case of open borders, argues Beitz. Sidgwick for exampls,
would argue that mass immigration would disturb the internal
cohesion of society and create a brain drain for the developing
world, thus destroying goods that all peoples value. He would

conclude from this that open borders would not "really be in the

interests of humanity at large". 178

In 'Baitz‘s opinion however, there are many cases where the value
of sovereignty and sectional values would not outweigh the valuss
one could promote or protect by infringing on the former. As
such, he believes that the concept of sovereignty could be a
different and much less inflexible one than what some authors
require it to be today. Humanitarisn interventions are not all
susceptible to produce international instability and increased

immigration does not necessarily entail overall decreass in

*7¢ IBID., p. 249.
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national cohesion and well-being. So while Beitz does not wish to
claim that there will never be cases in which impartiél reason
will compel us to respect sovereignty, he does believe that there
will be cases where the interests of sovereignty and those of
impartial morality will definitely come into conflict. In such
cases, he argues we can no longer simply accept that sovereignty

wins out. Instead, he proposes that,

Ne must insist [...] that these claims [stemming from
the priority thesis] be justifiable from a point of
view 1in which the interests of everyone who would be
affected by acting on them, including those outside the
state ‘s borders, are represented equally.17?7
Unfortunately, despite some passing concern expressed for the
fate of the populations of impoverished and ‘outlasr’ societies,
Rawls’'s general tendency at the international level has been to

assume the priority of the interests of sovereignty over and

above considerations of impartial morality and human necessity.

Finally, the fourth alternative, which denies any relationship
betéeen morality and impartiality and instead situates morality
exclusively in the context of the community or national goals, is
also problematic according to Beitz. This position, which Iis
shared by some communitarians, holds that impersonal morality
which is committed to individualism and assumes human beings to
exist independently of all connections (contexts and relations),

cannot yield a& moral point of view.

177 IBID., p. 249.
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Beitz does not take this position to reflect simply national
egoism or mindless acceptance of the values in one’s cémmunity.
However, he believes that if this leads to a situation of
conflict where from the point of view of the community' a
situation commands no action while from an impartial point of
view it clearly does-- and in the face of this conflict, the
particularists reject the impartialist position on the grounds
that it is not & moral reason at all, then Beitz believes that
this particularist position is "deeply wrong". Particularists
argue that morality is a social institution. So as ‘“against the
conception of the moral subject ‘as an abstract individual’, the
conception allegedly at work in impartialist views, particularism

reflects a conception of moral subjects as ‘deeply embedded in

social relationships'". 178

But why should one believe that this coﬁception of ethical
agency, which simply claims that relationships and c¢ommitments
shape our values, "is necessarily connected to a particularist
understanding of the moral point of view'", asks Beitz. To hinm
there is no inconsistency because issues of moral learning and
motivation are different things than the nature of morality--they
may be related but: there is no necessary incompatibility. In
fact, he argues along the same lines as Will Kymlicka, who makes
the point that "we can and do makes sense of questions not just

about the meaning of the roles and attachments we find ourselves

i7e@ IBID., p. 252.
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in, but also about their value. "1?8 The point is that
particularists cannot avoid the conflict between impa?tia] and
sectional values by simply declaring that there is no moral

content or value to an impartial view of justice.

Thus the tension between sovereignty and Impartiality remains.
And once again, Beitz departs from Rawls in his understanding of
how this concept serves to undermine obligations of global
distributive Justice, while cbntinuing to promote national
interests first and foremost. Although, he recognizes that states
may sometimes have legitimate sectional valuss, Beitz does not
believe we should simply bow to these as common sense morality.
Unlike Rawls, he believes that justice as himpartiality in
international affairs is both necessary and possible; not only
has our increasing global interdependence rendered it urgent but
the universal moral personality of the person'denands it. Thus,
while we should remain attentive to the fact that statss may have
some legitimate sectional values or claims, Beitz believes that
impartiality requires that "these claims be Justifiable from =
point of view in which the interests of everyone who would be

affected by acting on them, including those outside the state’s

borders, are represented equally. "180

Throughout this paper, we have discussed the critical role the

+7<® IBID., p. 253.

182 IBID., p. 249.
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traditional concept of sovereignty plays in Rawls's. theory of
international justice and particulary in restricting distributive
Justice to national societies. We have also argued that his
conservative theory of a law of peoples is primarily based on a
conception of justice as mutual advantage and that in effect, he
relegates impartiality (and the premises supporting the original
position) to the domestic realm by denouncing such values as
parochial. Thus, it is no wonder that with such differences
between them, Rawls and Beitz came to have sucﬁ divergent, and
gven irreconcilable positions on the issue of internastional
Justice, and particulary regarding our distributive obligations.
From their very beginnings, in fact, there were clues that these

two political philosophers had dramatically different conceptions

of the very nature of justice.

For Rawls, the traditional concept of sovereignty was consistent
with a theory of - international justice that essentially
sanctioned the existing distribution of wealth and of powsr. For
Beitz on the other hand, it was an obstacle to getting to the
real business of justice, namely the redressing of morally
arbitrary inequalitises which, whether stemming from national or
international causes, ultimately fail to respect human beings as

equal moral persons. It is for this reason, that in his opinion,

Perhaps it would be better if the idea of external
sovereignty, like its cousin in the political theory of
the state, were allowsed to pass gracefully from the
lexicon of political thought. It is plain enough how
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much we have to learn about issues as the
permissibility of humanitarian intervention and .the
distributive responsibilitises of wealthy states. But we
may do better by trying to grasp these issues in their
own terms rather than by exploring them under the
rubric of an abstract normative conception that invests
complex practical questions with the simplicity that is
extremely deceptive. 181

+®: IBID., p. 254.
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CONCLUSION

It is both because of Rawls's enormous influence 1in contemporary
political theory and because his conservative theory of the law
of peoples seems to be generally representative of the dominant
contemporary theory and practice of international relations
today, that an analysis of his theory of international Justice,
particularly in its implications Ffor the issue of global
distributive obligations presents itsself as a an exciting
project. If the idea that compatriots and national societies take
priority is still perceived as being part of common sense
morality, as we believe it is, then it is importént that Rawls’s
recent account of international gjustice be examined--for it
represents one of the most prominent theories advocating the

privileged status of national societies.

Ve ha;a argued throughout this paper, that Rawls's law of peoples
is 8n endorsement of the status quo in international relstions
because it effectively sanctions the existing distribution of
power and wealth. It does so in a variety of ways, but his
uncritical acceptance &f the concept of sovereignty, his biased
methodology, inaccurate model of international relations as s
collection of self-contained societies, and his reduction of
international human rights and the moral conception of the person

to parochiasl idqas (that are subjsesct to the ~higher dictates of
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culture and collective conceptions of the good)---all play a part

in making Rawls‘'s theory a fundamentally conservative, perhaps

even regressive one.

We saw through the insightful analysis of Brian Barry in chapter
two that Rawls’s theory of justice holds Important tensions

between two irreconcilable conceptions of Justice, i.e., Jjustice
as mutusl advantage and justice as impartiality. This was already
true of his domestic theory of justice but it becomes even more
blatant in his law of peoples, where the two conceptions become
completely irreconcilable and he must decide between them. We
argue in chapter two that for all practicallpurposes, Rawls did

make a choice in a "The Law of Peoples" and that this choice was

to take a decisive leap in the direction of international Justice

as mutual advantage.

In "The Law of Peoples", we saw that he continues to sork sithin
his old model of international relations as one made up of self-
contained national communities; a model which is protected and
supported by the traditional concept of national sovereignty.
Beitz’'s extensive criticisms throughout the years, regarding the
empirical falsehood iof this assumption and its adverse
consequences on poorer nations thus seem to have held no
significant bearing in Rawls's opinion, for his theory of a law
of peoples continues to assumé the reality of our global

interdependence to be quite irrelsvant to Justice. Certainly,
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most would agrese that if our current internationsal order,
institutions and practices do engender deep inequalitieé between
nations and peoples, then it is a major flaw in Rawls’'s theory of
international justice that it does not (and cannot because of its
assumptions) take account of this reality and propose a system of

redress for these ‘injustices’. We believe that the reason why

Rawls does not take such factors into account in his theory of
international justice has much to do with the fact that he bases

it primarily on a conception of Justice as mutual advantage,

rather than impartiality.

Rawls’s constructivist methodology with its built-in bias in
favor of democratic societies in particular, and relatively
privileged stable societies in general, leads to a law of peoplss
which has as its primary function the regulation of an
international cooperative scheme for mutual advantage. Thus,
unstable and poor nations states are excluded from participation,
while non-liberal but ‘well-ordered® hierarchical societies are
"accommodated" into this cooperative scheme by democratic
societies because they offer the possibility of contributing to
the mutual advantage of all the participating members. The mutual
advantage to be obtgfned by this international sgreement for
cooperation (this "family of well-ordered" states) seems to be
for Rawls, the securing of a strong defensive alliance, political
and econémic cooperation, and international principles of conduct

(such as the principle of non-intervention,- and equality of
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states) likely to secure peaceful relations between them.

We argued in chapter two that by beginning the construction of
his international original position with the family of democratic
societies, allowing them to make ths rules of inclusion and
exclusion, as well as set the agenda of "appropriate” issues and
" principles to be negotiated in the original position, Rawls
effectively established the conditions of Justice as mutusl
advantage. Moreover, this preselection of states who are
permitted to participate in the internationsl original position
amounts, 1in our view, to a c¢lear sanctioning of the existing

distribution of power--even a consolidation of power.

However, as we have already mentioned, it also amounts to a
sanctioning -of the distribution of wealth, 1in three ways.
Firstly, by having partislly lifted the veil of ignorance off
democratic societies and allowing them to know that they bensfit
from favorable conditions which make democracy possible, Rawls
enables them to know that they are doing well under the current
rules and conditions; thus making new principles of distributive
Justice seem either uninteresting or potentially disadvantageous
to them (or at the Véry least a potentially risky proposition

which does not seem likely to be to their advantage).

Secondly, Rawls does not allow for the possibility that

hierarchical societies might wish to address the subject of
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distributive justice once they are included in the original
position, for he assumes that the principles of the' law of
peoples already agreed upon by democratic societies (which do not
include distributive Justice) are either simply extended or
implicitly accepted by hierarchical societies. He also presumes
that hierarchical societies will reject the very Idea of
distributive equality, viewing it as embodying parochial
conceptions of the good and of justice, which they do not share.
As we noted previously however, this 1iIs pure conjecture on
Rawls’'s part, for he never does construct a8 new inclusive
original position and new principles of a law of peoples
reflecting the participation of hierarchical societies--he merely

extends the old principles to them.

Thirdly, in .Rawls’s biased methodology, those societies most
likely to have requested principles of international distributive
Justice, namely the outcast regimes, are conveniently excluded
from. any participation iIn the original position by rulss
originally established by the most privileged of nations --
democratic societies. This procedure of preselection thus places
control over the agenda of international issues, including global
distributive justice; in the hands of the most powerful and rich
countries,— who because they are doing well under the current
international order and Iinstitutions, will predictably sanction
the existing distribution of wealth by excluding the topic of

global distributive squality from consideration in the original
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position. As Barry convincingly argues in chapter two, Rawls's
doctrine of the circumstance of justice and his requiiament that
Justice.be mutually advantageous, means that the principles of a
law of peoples will inevitably reflect the largely wunegual

relations of power that exist in the international sphere.

But Rawls’'s position that the liberal premises supporting the
concept of the distributive equality (and the original position)
are essentially parochial, is also key to his argument against
extending principles of distributive justice to the international
domain. He holds that the political conception of the person &8s
free and equal (i.e., the moral personality of the person) and
the idea of distributive equality itself are particular to
liberal societies. As such, it would be inappropriate and an
imposition of western values to begin constructing the law of
peoples from an all-inclusive global original position. Doing so
would mean that we would be (assuming) treating all persons as
free'and equal, and hence, according to liberal conceptions,

which would make the "basis of the law of peoples too narrow"

argues Rawls.

The very principles ‘of global distributive Jjustice would be
objectionable for similar reasons of liberal ethnocentricity or
parochialism, according to Rawls, because not all societies share
the ideﬁls of distributive equaiity. Hierarchical societies for

example, would certainly not accept such .global principles,
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maintains Rawls, since they do not recognize the principles of
distributive equality or the liberal conception of. the person
domestically. Yet, as we have already noted above, Rawls i=s
merely speculating on this point since he never does work out the
results of the original position once hierarchical societies have
been permitted to join in. And he certainly does not provide much
evidence that the populations of ‘outlaw’ and disadvantaged
societies regard these principles as parochial or contrary to
their own values or conception of the good. The argument against

an all inclusive original position is not persuasive in our view.

In chapter three we devoted much of our discussion, precisely to
Rawls ‘s claim that the premises supporting distributive equality
such as, the liberal conception of the moral personality of ths
person, are simply parochial and therefore, not applicable to
other societies. We held that this position is neither convincing
on its own terms nor consistent with Rawls’'s own premises. As
Samﬁel Black argued, Rawls’'s commitment to individualism on the
one hand and his anti-cosmopolitan views on the other, lsads to
an important inconsistency in his theory of justice ---and
ultimately to the '"fallacy of restricted universalism'". Whether
one wishes to call this inconsistency the '"fallacy of restricted
universalism" or the parochialism of the conception of the moral
personality of the person, the degree to which Rawls insists on
it and‘the implications of thié position, are perhaps the most

shocking aspects of his theory of international justice. The
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result is 8 radically diffsesrent foundation or justification for
human rights, political legitimacy, and even perhaps
international obligations. The root and motivation for action at
the international level is not the moral principle of the
inherent dignity and equality of all human beings or the person
as a self-originating source of valid claims; these ideas are
parochial and politically loaded for Rawls who prefers at the

international level to try to remain amoral or "neutral”.

The result of this position is that he divests human rights of
its most important conponent; the idea that people matter as ends
onto themselves, that they are Iirreducible .to any other
consideration. The idea that the ngral equality of persons is
simply a8 parochial concept, not only allows him to dilutse and
relativize human rights, and the concept of political legitimacy,
but it is also permits Rawls to continue restricting the scope of
distributive justice to national societies. This is so for two
reaséns: first, because of reasons of ‘cultural sensitivity’
towards nation states and their peoples who presumably do not
share in such western ideas; and secondly, because Rawls seems to
be saying that questions of moral obligation or obligations of
‘Justice’ are defined by one’s national community rather than
universal criteria, making it morally acceptable therefore to
restrict distributive obligations to our own citizens who share
in the éama liberal conception of justice and the good. Thus,

ironically, while communitarians such as Micheal Sandel and
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Samusel Black hold that Rawls'’s theory of Justice is too
individualistic to sllow for a collectivist concapfion of the
good, Rawls himself increasingly maintains that the premises
supporting his liberal theory if justice are too parochial--too

much a reflection of liberal societies’ particular conception of

the good--to be extended to other types of societiess.

In chapter three we discussed various reasons wh} we believe this
idea to be incorrect. Black, Barry, Beitz and Will Rymlicka have
all also offered arguments for rejecting Rawls’'s position that
the liberal conception of the person is a parochiasl one. Perhaps,
one of the strongest arguments however, lies 1in Beitz's
observation that even if we were to believe that the basis of
this conception of the person is indeed parochial, the conception
itself in the way Rawls describes it is not. By rooting the moral
personality of the person in our capacity for a sense of justice
and a conception of the good which we can pursue, revise and
chanée—-attributes which are universally held--Rawls is working
with a conception that is to be conceived of as universal and its
application to a global origiﬁal position follows in a
straightforward manner. The fact that other societies may offer =a
different conception of the person, one which has its foundations
in other attributes, criteria or beliefs does not therefors, mean
that Rawls can dismiss his conception as parochial when it
becomes convenient to do so, i.e., at the international level.

He specifies the powers or sattributes of the moral psrsonality of
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the person, those attributes by which they are deemed free and
equal beings (i.e., the capacity for a sense of'juétice and a
conception of the good) and these are indisputably universal
attributes which are not only held by citizens of liberal
societies. Put simply, Rawls’'s own definition of the moral
personality of the person cannot by its very nature be confined
to the national boundaries of liberal societiss, and neither can
the distributive obligations that Rawls extracts from it. Thus,
we share Black’s conclusion that Rawls’'s theory of justice is

plagued by the fallacy of restrictive universalism.

We also argued thst Rawls’'s emphasis on the human capacity for
having, pursuing and revising their own individual conception of
the good, makes it inconsistent for him to defend the political
legitimacy of societies who’s collective conception of the good
make people less free to do so (by not guaranteeing through their
public identity persons® equal rights and liberties). We are
uncoﬁvinced by his argument for the political legitimacy of
hierarchical regimes, and even more unsatisfied by the adapted
criteria and feeble guarantees of his alternative account of

political legitimacy for non-democratic societies in general.

We hold this position because not only does Rawls place a8 high
importance on our capacity to pursue and revise our own
conceptions of the good (and hold it to be a universally-held

attribute of our moral personality), but he provides various ways
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in which all kinds of conceptions of ‘the good can be
accommodated. We are not persuaded that these ideas dé not have a
place at the international level or that they cannot accommodate
other legitimate societies. According to Will Kymlicka for
example, Rawls’'s ‘thin theory of the good’ is based on the idea
that because our capacity to Fform and revise our conception of
the good (or plans of 1life) is one of our highest order
Iinterests, and for this reason it is designed to offer us the
conditions that make it possible for us to pursue many different
ways of life; the conditions being equal liberty and distribution
of primary goods. He argues that this ‘thin theory of the good’
has to do primarily with the distribution of the good rather than
with the identification of a psrtiqular conception of the good.
This is an argument which also holds sgainst the communitarian
critique, such as the one advanced by Black for example, who
argues that a thin theory of the good (which is based on
individualism) 1is incompatible with a more community-based or

collectivist conception of the good.

Rawls's own distinction between one’'s public and nonpublic
Identities also provides a8 way of possibly reconciling the
liberal conception of the moral personality of ¢the person (as
free and equal) with alternatively-based conceptions of the
person, such as those relying on religious, cultural or social
precepts. There are many serious‘problams with this idea, some of

which we discussed briefly in chapter three, but we believe that
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the minimal guarantee of & regime’s legitimacy must be that it
respects the public 1identity of persons as free and equal (in
their rights and liberties) no matter what a person may choose as
their nonpublic identity (and the good life) at any one time, or

what the collective (state) conception of the good may be.

If Rawls is to restrict his conception of the person to liberal
soclieties and treat it as parochial, he must then redefine the
attributes which make us worthy of a8 moral personality and
distributive obligations. These must be attributes or powers
which only citizéns of one’s national (liberal) society possess,
and not universally-held capacities of all human persons;
capacities which perhaps even define our common humanity, because
they have no boundaries. We do not believe Rawls will wish to do
this and if he does, one can imagine that he would then be
writing about an entirely different foundation and conception of
‘Justice’. Until then, Rawls cannot invoke the parochial nature
of the premises of distributive equality without falling into the

trap of restricted universalism.

Rawls’s conception of international justice as mutual advantage,
is incompatible, in our opinion, with the liberal ideals of the
moral personality of the person and the principle of redress for
morally arbitrary inequalities; premises which support

distributive equality and set the conditions for impartiality.

This Iinconsistency was apparent in his domestic theory of
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Justice, but it is all the more apparent at the international
level. Kymlicka was correct to say that when we &onsider our
obligations to other societies (or generations or even to the
infirm) we are forced to choose between the two conceptions of
Justice because the arbitrary inequalities are no longer between .
people involved in fruitful cooperation.182 Jn "The Law of
Peoples" Rawls being forced to choose, leans decisively on the
side of Jjustice as mutusl advantage and thus relegates these
liberal premises, associated with the Impartial point of view, to
the status of parochial values and concepts to be applied

exclusively within liberal national communities.

Brian Barry as we saw in chapter two, clearly rejects a theory of
Justice as mutuml advantage and believes that justice can have a
different role fn human society, besides simply as a vehicle to
pursue one’'s self-interest or mutual advantage from cooperative
schemes. As Kymlicka puts it, justice as mutual advantage is not
onl} not acceptable to Barry but it '"doesn’'t even count as a
theory of justice" for him. He explains that,

The rational pursuit of individual advantage may lead
people to endorse some basic principles of social co-
operation, and these mutually advantageous conventions
may occupy some of the place of traditional morality
[...] But we cannot generate justice in this way--‘'‘as a
rational constraint from the non-moral premises of
rational choice’'- for the resulting system of rights
and duties lacks some of the basic attributes of a
moral system. 189

1@2 Kymlicka, "Two Theories of Justice", op. cit., p. 1035.

1e> IBID., p. 100.
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Because this view of Jjustice does not attribute inherent moral

status and importance to people as valid sources of claims in and
of themselves, those who fall outside the sphere within which
mutual advantage is possible, fall outside the sphere of justice

and rights. Indeed not only doss this pose a problem for those

who are strangers to our society, i.e., for Iinternational

- Justice, but indeed it 1is even a problem, argues Barry, for

Rawls ‘s most privileged domain of justice, ' domestic society. The
result, 1is that the weak, the disabled, those who belong to
future generations and those having the misfortune of being born
into Impoverished nations, présent serious problems to Rawls’s
theory of justice-- and most 1in fact, fall outside its sphere
altogether. Barry believes that ;his is the consequence of
Rawls’'s requirement that Justice be to everyone’'s (the
participants) mutual advantage and his doctrine of the
circumstances of justice, which allows unequal power relations to

be translated intoc unequal bargaining power.

Kymlicka &agrees and makes the qbservation that "one should
notice, moreover, that those who fall outside the web of justice
are those who, 1in our everyday morality, have the most urgent
claims of justice.“154 Justice as mutual advantage effectively
places the weak or those unable to defend themselves, outside the
sphere of Justice or moral consideration. As Kymlicka notes,

mutual advantage may '"provide a useful analysis of rational self-

1@« [BID., p. 101.
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interest or realpolitik but why we should regasrd it as a method

of moral justification remains utterly mysterious.'"185

Justice as impartiality on the other hand, argues Barry, seeks to
achieve an agreement that specifically abstracts from such
differentials in bargaining power. One of the best known devices
for mchieving this is of course, Rawls’'s veil of ignorance (and

original position). Yet, Barry does not believe that Rawls's
-interpretation of impartiality as being achieved by self-
interested agreement behind a veil of ignorance, is a method that
is compatible with the fundamental character of justice as
impartiality. Rawls’s impartial contractor fails ¢to properly
represent impartiality for Barry because "Rawls’'s concept of =
veil of ignorance attempts to render vivid the idea that other
people matter in and of themselves, not simply as a component of
our own good [...] it does so by imposing a8 perspective from
which the good of others is simply a component of our own (actual
or .possible good). The idea that people are ends in themselves

gets obscured [therefore]...'"1886

Reaching an agreement on principles of justice that is motivated
by self-interest aldne, under conditions of uncertainty (i.e.,
veil of ignorance), simply does not translate into justice as

Iimpartiality properly understood for Barry. He fully agrees that

1@ IBID., p. 101.

+« IBID., p. 102,
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an original position functioning within 8 veil of ignorance is =

necessary condition or device to reaching an agreement on moral

principles of Justice. It allows us '"to abstract from the
inequalities of power inherent in real-life conditions and
postulate a favorable environment for deliberation about

principles, one marked by freedom and equality."187 However,
where he departs from Rawls, is in the need for the idea of the
‘circumstances of justice’ ' and the reasoning or motivation that

moves the agents to agree on their principles of justice.

Impartiality requires one to exclude morally arbitrary
inequalities from factoring in the agreement, and at first sight
Rawls seems committed to this, but his requirement that justice
be to everyone’'s mutual advantage and consequently be based on a
self-interested bargaining game, ultimately undermines the
impartiality he seems to advocate by imposing the veil of
ignorance. Indeed, we believe this point was 1illustrated more

clearly than ever before, in his recent methodology and theory of

international justice.

The attempt to hold onto and incorporate these fundamentally
incompatible elements of mutual advantage and impartiality in his
theory of justice creates deep and irreconcilable tensions in
Rawls’'s work. Understanding his work in this context however,

allows one to grasp these inconsistencies in his domestic theory

*®7 Barry, lheories of Justice, op. cit.; p. 343.
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of justice; and this allows one to understand th&t his theory of
international justice in "The Law of Peoples" is not coming out
of nowhere but is simply built on the latent tendencies in his
work on Jjustice towards a conception of Jjustice as mutual
advantage. Still, realizing how committed Rawls seems to be ta
the idea of international justice as mutual advantage, will most
certainly undermine the hope of many that his theory of justice
could ever serve as a model for liberating humanity from the
shackles of morally arbitrary inequalities (whatever they may

be), and the individual stories of injustice and deprivation that

they cause.

Interestingly enough, the evolution of Charles Beitz’'s thought
with regard to international justicé, demonstrates an increasing
departure from his original Rawlsian foundations, towards a more
impartiality-based conception of justice. Far from agreeing with
Rawls on his restricted universalism and the idea that the
conéeption of the morality perscnality of the person is
parochial, he affirms it in ‘"Cosmopolitan Ideals and National
Sentiment" as the very foundation for our international
distributive obligations--as the raison d’'stre so to speak, of

global distributive justice. He refutes his earlier argument that
distributive obligations are tied to the existence of
International cooperative schemes or the principle of reciprocity
(which he now regards as morally arbitrary themselves). Thus, he

moves away from the idea that justice is supposed to regulate
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cooperative schemes (which 1is part of the idea of justice as
mutual advantage), and closer to the idea that justiée is about

eliminating or compensating for morally arbitrary factors--in

other words, justice as impartiality.

In his article, "Recent International Thought", he explains,
The subject of international distributive Justice is
complex, but the philosophical idea that motivates
concern about it is simple. The most fundamental
requirement of any system of politicsl morality,
whether domestic or international, is that institutions

should respect the equal moral standing or, one might

say, the equal moral worth of everyone whom they
effect. 189

Like Black, Beitz holds that tﬁe principles and the premises that
Rawls relies on in his domestic theory of jﬁstiqe, are universal
in their implications and support a cosmopolitan view of Jjustice,
and distributive obligations. Rawls’'s strong commitment to
individualism and his conception of the moral gersonality of the
person for example, 1implies that the principle of equal respect
applies first and foremost to persons, rather than ' to nation
states, argues Beitz. What follows from this logic, is that the
principle of equal respect must be cosmopolitan--it must be able

to travel across state boundaries.

Equal respect, argues Beitz, ‘'place[s] a high value on the
satisfaction of the most urgent needs, such as those for food,

clothing, and shelter: these are, roughly, goods of the character

iee Charles Beitz, "Recent International Thought',
International Journal, vol. XLII, no. 2, 1988, p. 191.
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of those Rawls refers to as '‘primary social goods’' or that are
required for the development of [...] ‘basic oapaciiies'.”lag

And this means that the rights of states are simply derivative;
they only have rights and duties in virtue of the moral

properties of the persons who constitute them. State boundaries
cannot, when loocked upon from this point of view, have any
fundamental importance, and they certainly cannot be '"regarded
ipso facto as delimiting spheres of exclusive poral rights to

natural resources and alienable productive assets.'180

In this connection, we can recall Robert Goodin’s argument
against the mutual benefit logic and his defense of global
distributive obligations based on the idea that the state’s
responsibility to protect and provide for its citizens Is "merely
an administrative device for discharging our general duties [to
humanity at Ilarge] more efficiently."191 |Upnderstood in this
way, national sovereignty and domestic Jurisdiction does not
meaﬁ, as Rawls takes it to mean, that we can privilege our own
citizens, regardless of and at the expense of the interests of
foreigners. As Goodin, has put it ‘'our derivative special

responsibilities cannot bar the way to our discharging the more

1®® IBID., p. 192.

19> IBID., p. 192.

192 Goodin, "What is so Special About Our Fellow
Countrymen?", op.cit., p. 685. N
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general duties from which they are derived.'"192 As such, in
Goodin’'s model, not only are nations justified iﬁ ;taking on
international responsibilities and burdens that do not benefit
their citizens, as a discharging of their general and moral duty
toward the person (who 1is the ‘'"residual responsibility" of
all), 183 but states must also be given sufficient resources to
allow for their effective discharging of their specific

responsibilities (to their own citizens).

The consequences of Goodin’'s model and understanding of national
sovereignty could not be more different than the results of
Rawls ‘s own theory of international justice, who’'s mutual benefit
logic "@ffectively sanctions #he existing international
distribution of wealth as well as that of power".184 QOn the
other hand, -Goodin’'s model has many affinities with Beitz's
conception of international justice and the critical role that
both the concept of sovereignty and the moral personality of the

person play in his argument for global distributive justice.

What Brian Barry, Robert Goodin and Charles Beitz have in common
in fact, is that unlike Rawls, they understand that the mutual

benefit logic 1is inconsistent with the premise that the equal

192 IBID., p. 686.

i19= IBID., p. 684.

194 Beitz, "Sovereignty and Morality in International
Affairs", op. cit., p. 243
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moral worth and equal respect for the person is ths irreducible

foundation and motivation for justice. The'évolution of Beitz's
political thought thus led him to gradually embrace a new
conception of justice that would do Jjustice to the universal
moral personality of all persons, and let go of inconsistencies
and concepts (such as external sovereignty) that represented
morally arbitrary Ffactors and impediments to

international
jusfice. One could say that Beitz kept the best of Rawls, namely ,
his liberal conception of the person and his elaboration of the
conditions for and value of impartiality (at the domestic level).
But he finally parted ways with him when it became apparent that
not only were the inconsistencies in Rawls’s theory of justice a

reflection of irreconcilable conceptions of Jjustice, but that

Rawls’s allegiance to ‘citizens’ conflicted with his own

allegiance to humanity at large.
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