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o - © ABSTRACT

v

. Thls the51s deals w1th the transfer of technology
‘between prlvate parties of developed and- developlng states.

. 4Technology is a key ingredient in the developnen-'
tai orccess of any state and technology transfer trans-l
actions¥are increasing in_number.

The Introductory Chapter deals with a variety of
general topics. The-expression_'technology transfer’ may
ha?e.differentJmeanings depending on the parEfes involved in
the transactions. If both the'suppliers»and the recipients
of technology are-nationals of developed states, ‘technology
transfer' may meangan actual transfer of‘product designs-and-
production processes. However, if the supoLlers are ‘frem
developed .states and the rec1p1ents are from develooing
states, then"technoiogy transfer' may include management
and superv151on of transferred tecbnology and training of

-

local personnel besides the transfer of actual production
| | , o S
processes. R
Technology‘may be transferred in a number of WaVYs,
via foreign direct investment, jeint 'wventures, licensing {/*o\\:\
agreements, technical consultancy agreements, eéetc.
As opposed to sale oF goods t*ansactlons in tech=~
nology transfer transactlons, the states of the-suppliers

. \ /_?\ i - - . -‘: .

- ' - xii o< oo
. + - .
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ment of the recipients' states,but'alsb on that of the sup-

pliers' states. There are, on the one hand, the p}ivéten

¢

interests of parties, and on the other, the public interests
of states. And, these private interest; inter se and the

‘public interests inter se also differ.

]

Technology trapsfer transactions differ from wale "
o

, 5 ,
of goods transactions. Hence, the legal treatment accorded
them should also differ.

; ‘ Technology transfer has. received & great deal of

_‘attention,on both, the national-ffont éﬁd'the'international

~ ‘ )
front, in the last two decades. Developing states, like

Mexico, India, Peru, Nigeria, China, have enacted. legicla-
tion to regulate technology transfer transactions, whereas
developed states do not seem to have felt the need to regu-

late the transactions, except in cases where cempetiticon 1n

.

the market place h;s been affected. Develcoping states have
increasingly intervened in the settlement of;éisputes arig-
ing from,thése tran;a}ctionsT Until ﬂéw, this was left Zor
parties to regulate for themselves. Internaticnally accept-

0]

ed rules Tegarding applicable law and settlement of dispute

are being  negotiated at the United Naticns Conference on

International Code of Conduct on Transfer of Technoloagy. So

. " . . . . ' -
far, the developed,and the.developing states have not been

able tc resolve the problem.

fs
. -

- xiii -



:,,al " The thesis deals

ith the questlon whether govern-
A~

'ment regulatlon of technology transfer transactlons Whlch

has been on an 1ncrease in the developlng states 1s a step

"in the rlght dlrectlon or’

to continué chooslng “Xhe

whether partles should ke allowed

law and the forum in respect to

their transactlons, 1 e. whether the rules of "law should be

The body of the

.Part I,- Proper Law and Par

7changed in these transactlons RS '

‘thesisg is d1v1ded into two Parts:

t. II Drooer Forum

Part I con51sts of three chapters

Its first chapte

tlon of variocus theories

rijials w1th the historical evolu-

inthe ‘field of applicable law.

- 'The evolutlon started with fixed rules of law, e.g. the

. application ¢of the lex loci dontractds, the lex loci solu-

tionis, or the leh fori.

in relative £lexib llty b

>

accord*ng to the principle

gravity theo Y, the governmental 1nterest analy51s etc.

This "evolution has now culminated’
ased ‘on a case- by case approach,

of oarty .autonomy, the centre- o#p

The second chapter examines the ways in which the

applicable law of Coetracts, especially that of technology

transfer transactions, may be determined. For the purpose
T

of clarlrlcatlon the ways

-

.

are d1v1ded 1nto two the subjec~-

tive and the objectlve methods _The former comprises an

express and an 1mplied choice of law by the parties. The

latter consists of various

fixed rules of law governing <he

:determlné**on ol the apollcable law. Various theories/tests

- xiv' =

.
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.in confllct of laws whlch have been propounded by ju*ls 5/

BT Judges have been examlned Some of the 1mportant theorzes'

. ‘are the -'z{ytre ~of- Gravzty theoryr the Governmental-

*': : '_Interest\Bh lysis',”'Better Rule of Law'; and P{lncrples of

. Preference'. AIl the above theories/tests seem t6" lead to’
the same conclu ton, i.e. that the law. of the state hav: ng

the most. subst ntlal connection with_aa_tpansaction shonld

.
- . . - .

govern it. . _ o R '-_'_
fFinally;.in the third chapter ‘the advantages o*

T

having a flxed rule of law 1nstead of applylng the pr1nc1nlr'

[y

of party autonomy are brlefly reviewed. Such a.flxed rule

. -‘ _ 'of law may’ ‘be establlshed w1th the help of eitherﬁnational

'legislationh or an intefnatioﬁalfﬁagreement. Some - such
_ g _ i . . . .
attempts -at the national and the international level are

N . o
ex3m1ned.'_ ‘ -

3 i .

-

".The legislative jurisdiction of states will nc:i be

a1

'_fully eFfectlve in the regulation' of *technology transie

transactlonsd unless such Jur\sdlct‘on is endo?éed By an

. . ey
]

universally accepted rule of law to that effect.
A ’

.

Part II consists of two chapters.

This Part deals mainly with ju 'sq' ion

Pt

O SrSOo-

|

. - . ! ‘ . H % .
Q;h nam, as actions arising out of. contracts are deemed To be
. _—t ‘ ‘ ' s
: - . . . . . . . L] -
actions in perscnam. The first chapter divides the ways of
determining the proper forum into two, viz. the subject:

: and the objectlve met“ods Reference is. made, to <wvaricus .

authorities discussing’ the appliazion of Wthe princicile cf
i . .
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-

freedom of ch01ce as to forum in Sﬁﬂe common law and c1V11'

law statés As per the subJectlve method the forum chosen-

g -

by the partles has Jurlsdlctlon to detlde dlsputes arising

between them. 'Under'th_
' '

L " the contract is coné

d¢d, or the state where performance is

- to bg made,fetc; has 'jjrisdiction.

In the second and fina)l~chapter, the "advantages of

: - R .
- . L
. . . .

having'a fixed rule of law are gentioned. Such a flxed rule

of rla% may be establlshed by natlonal legislation or by an

.internatlodal agreement. It ié found that the supplier's

- <.

P .state may not be able to exerczse an efFectlvé Jurlsdlctlon

over tpe partles i.e. it may not be able to ‘enforce 1its
17 . " " n -
judgement out51de its te"rltory, exceot in a few cases. The
. . o b '

e recﬂplent s state wlll be éblevto en‘ofce its ]udgement in g
. , a

'maJOrlty of cases,

The thesis conciudes that a fixed rule of law

" should be -established. An effort to establish the fiyed .

rule of law may be begun on a bilateral level, then on a

regional level and ultimately on a UniLersal level. 2lso

;Lthe fixed‘rule of law shogld,grant the recipient's state

»

~. legislative 'as well as judicial jurisdiction in technology

n - .-

transfer transactions. - <
As the subject oF technology t“aﬁszer is very
wide, a numbe“ of its aspects have not been' dealt with.

-]
‘Arbitration as a dlspute settlement mechanism, and

E i

.;;/?Yi ': - /pi#

objective method, the SFate where

| R s
the’ transfer of technology from <he- centrally contrclled



T »

economy states to the develaping_states, either market econ-

‘omy or centrally controlled, are outside the purview of this

thesis. Also, the provikions on transfer of technology

, .
under the recent Law of the Sea ‘Convention,. 198X, are not,

<
dealt with. - e " . '
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- Chapter I-

o INTRODUCTORY CHAPTER ~

Lt

,

"It (transfer-of technology) might be unde
as a dESpairlng cry- for help; as an expre551 :
~désire and envy; as a perceived shortcut to syt .
vival; as the only means of prosperlng, or a ;V;-~ﬂ“:
of these things."?! -~ SN ‘

The zbove statement ‘clearly shows that technology has gatned

promihence and wxll cohtlnue to do so. in the tuture

1.1 1. What is Technology and Its Transfer-

o -7

Technology is 'the science cn: oody cf kqowleoge
applicable to.the productlon of goods'.? It includes pat-
ented and non- patented kniow=-how llke producc de51gns deeigﬁ.
of productign processes and- fac111t1es ard management tech-ﬂ

niques.?

' See Remarks by Mathew W. Perry, Jr., on "U.S. ‘Foreign
Poltcy and Emerging Legal and Policy Issues of Techno7ogy

Transfer" (1976), ‘Ot Annual Proc. Am. Soc'y. Int'l. L.
1, at 1 (herelna‘ter c1ted as U.S. Foreign Po'lcv)

Greenwald Douglas and Assoc1ates The McGraw-Hill Dic-
tlonary 0f Modern Economlcs (2nd_ed., 1973) at 586.

er of ‘Commér-
1571), TUNITAR

3Wr:mlter - Chudson "The Internaclonal Transfe
cial Tecnnology"to Developing " Countries” |
-Research Reports No 13, at 3. o - '




: is,j A embodled in’ capltal and 1ntermed1ate' goods " in

hiéh skllled manpower and in bluenrlnts, process Lormulae

"and Sther- klnds of propfletory (e.qg.. patents)_'end-

non-

proprletory 1nformatlon.

Transfer of technology isj 'the transfer of sV tem-

atic knowledge for the- nmnufaceure of - a product, r ;he
‘~application of a process'or for'the rendering of a service
and does not extend to transactions involving the mere sale

or mere lease of goods.'?® o .

-

Transfer of technology from developed to develop-

ing states may cover the transfer of those elements of tech-
’ i =

nical knowledge which are normally requlxed in se;tzng hp

L

and in operating new production facilities cr in extending
[ 13 . . .
v

existing '‘ones -~ .and which are characteristically in cshort

supply (and often totally absentj in the deve;op ng states.®t

- .

Technology is one of the factors. or elements in
the industrialization process. ‘And the technolcgy itself

consists of wvarious elements. "hey may be classified into
: 4  classigl

P R

two” Stages:

Guidelines for the study of the zrans

fer of "“-ez::ne}:s_ A
developing countries, UN Doc. TDfB/ﬁC.l 79 (19?2) azt
(hereinafter cited as Guldellﬁes)

'* Draft International Code ‘of Conduct on Lhe:Traﬂgg_g of
 Technology, UN Doc. TD/CODE TOT/41'(4 Nov. 1983), T Zw

‘para 1.2, (hereinafter cited as The Draft Code)..

from develiopad  to developing countries, ‘N Doc.
ID/B/AC.11/5 (27 April 1971), at 6, -(hereinafter cized as
Channels and mechanisms), - .

K

'echnology is also con51dered as a commodlty andi

SN0

The channels and mechanisms  for the transfer of technoiogy

ot
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-

training of Qechnical‘ang-managerial personnel;-to a list

- C. englneer*ng deszgn of new proauctlon fac111- - -

- .. - . 1
+ - - . . B . .

" . i _— ri\\_ .._ " T
o I. In the pre-investment and'. construction
stage- - T o S T
A. feaSibility studies and market surVeys}

1

B, determlnlng the range of technologles which may

"be -available to manufacture the’ product in
question, and for‘ch0051ng the most apDroprlate
technlque-

‘ties, ‘involving both plant de51gn and . se‘ectlon oo
of machinery; : B -

D. plant construction and 1nstallatlon of eou*p- _ igg;_
ment; .

:E process technology ( 1dusor1a’ ﬁrocess);

II. In the,gperation stage-

F. management and operatloo of prooucelon ‘a5111-
. 4
ties;

G. marketing; ‘ S - ) L
H. improving the efficiency of established pro-
cesses by minor innovations."? ‘

The Guidelines® have added'one more elemsnt, viz.

similar to the above.’ ,Hence, technolo%y_transfer‘is;not

llmlted to the transfer of actual. DrOdUCu de51gns and pro-

. : Y

ductien processes which are llcensed to.licensees but it may

also entail the actual,sunerv .sion and bullolng of a plant

»

or a factory, installation of machinery_or'eqnipment“ and,

See ” Channels and mecnan'sms id. at 6-7; para 1i9.

See Gu:dellnes, supra note 4, -

See Guidelines, id, - at 5, para 20.

, ) P
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u'

V.

in some: cases, manaqement of the same, _and treinihg of iocal

»

personnel of the host" developlng state to operate the same.

- l|
. -
&_H

. - ’ - . ” ' . -
1.2~ 2. Mechanisms and -Forms of Technology “Transfer-

-

- '

A mechanism for transferbing eecbnology is any.

- means for maklng avallable ‘to a productlon enterprlse in a

reczplent.state those elements of technlcal kﬁowledge which

S a -

-~

'may be unavallable in the domeselc economny, aﬁd whlch may be

requlred to set up or 'operate ‘producelon facilities.!

There are'varioue_formsﬁbf technology transfer’ and some men-

. -

.tion‘of'the same ie wa rranteo at- this Juncture Only the

*

ones wnlch are of a commevc1al nature are dealt wlth heee.

The above- ~-mentioned eTements o‘ technology may be

supplled in a pacaqged form (eee Dlagoam IT)}* iz fore:ign

dzrect-lnvestment-or joint_ventures,“ or in an unpackaged

lo

See Channels and mechanisms, supra note ‘6, at 12, para
32. - _ o e ‘ - -

See Guidelines, supra note 4, at 8, para 35, which enu-
merate the various forms, viz., (a) the. flow of books,
- journals and .other published information; (b) <he move~-

11

.ment of persons from country o country; (c)  education’

and training; (d) exchange of infermat:ion and personnel
through technical co-operation: programmes; (e) employ-~
-ment ‘of foreign experts and consul:anc; agreemernits; (f)
import of- machinery and equipment and relative litera-
- ture; {g) . license agreements for productlon processes,
.. use of trade marks and patents, etc.; (h) direct foreign
investment. The first four of 4“he above are deemed <o be
non-commercial in nature and are not dealt with in =this
' th351s i

. See in:ré page B5A.

‘o

s
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form (see Diagram I)™ via licensing or nagement contracts

or outrlght purchase of machlnery far as transfers to
developlng states are concerned pacxaged or pa;;kally'pack-
aged transfers (see Diagram’ III)9‘ are more common than
unpackaged tfansfefsf Transfers in unpackaged form may be

limited to the more developed of the develoolng states, in
those gectors of industry where the technology required, is

old and standardized and where skilled loca& oersonnel is

avallable o BN '

-

The Guidelines have suggested classification of oo

-

transfer mechanisms on the basis oF'the degree. of ownership

&

over suth transactions, viz., f ign b*anches wholly-owned

- [ . - - .-

foreign subsidiaries; foreign-controlled jeint . ventures;

locally controlled joint ventures; local ventures with for-

"
.

eidn’ contractual agreements; and local ventures without for-
elgn contractual agresments.!’
: In the field of transfer of technclogy, most:

developing states, in their -developmental infancy, are

- -

dependent on foreign direct investment to accelerste +their

'? Foreign dlrect‘lnvestment and JOlnt ventures are indirect

forms of technology trﬁ er. - - i
'*  See infra page 5A, o ' % S

14 Licensing agreements, management . ccntracts, -etc. are

direct forms of technology transfer.

o

See infra page S54. . - .

See Guidelines, supra note 4, 2t 11, para 54. The last-
mentioned wventures are out of the scooe of this =zhesis
because such agreements are net international +trans-
actions.

A
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development." When they become more developed and acqulre

some technlcal knowledge and skllls they may require more.

.

301nt ventures and/or llcenslng agreements etc. than for-

eign dlrect 1nvestment And as they develop fu*ther' they

e

may requlre thelr natlonals/re51dents to enter into manage-'

-ment contracts, technlcal consultency agreements, "or con-

-

tracts for purchase of machinery, etc. Thus, they may start

on their deve lopment ladder with the'crutches of, foreign

Iy

direct investment, abandon them on - the way, and end up with

.

: / i
management contracts technical consultancy agreements or

outright purchases of machinery and.equipment.
The organizational set-up in developing states may
change from .wholly-owned foreign subsidiaries to minority-

owned-foreién subsidiaries to wholly-owned local enterpris-
es, as these states advance in their development. That’ 1s,

in the beginning, of thei* develonment they may encourage

the entry ©f wholly- owﬂed forelgn 'subsidiaries as tney may

.

not have the necessary capital, skills and cther factor-

inpnts'to start a locally-owned enterprise. When they gain

.-

some economic growth they may require the entry of compaJ

~

nies with mlnorlty-ownershln by foreigners and majority own-
ership by Jlocal busznessmen They may also reoulre that

the el:eady: eXisting wholly owned/najorlty owued foreign
R £

subsidiaries feduce their :orelgn ownershlp to less <than

. 50%. When they become advanced enough to generate indige-

v
1

'* This is similar to jeint ventures with eguity participa-

tion by the foreign suppliet.

»
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L,
nously the requlred capltal and skllls in some sectors of
1ndustry, they may. 1n51st on wholly locally-owned eﬁte*prls~

es in those sectors

/ .
\ ' i o Thus class;flcatlon accordlng to degree of owner-
ship!? 1nd1cates ‘various stages in the development of. any

o
state. In the early_stagesuof its deVelopment,'there may be

foreign 'branchee and,  when it becomes highly developed,
there may be wholly local'ventures. L

v Let us now look et these various nechanls'ns of

technology transfer.

4 -
-

1.2.1 - (l)’Foreign Direct Investment-

"

The -'muitinational . corporations of’ deQeiOped
states, the chief"vehicles of technology traos}nr, make
transfers. via foreign direct investment. They establish
elther a wholly-owned or a majovlty owqed subsi dlar in the
host  developing ate and transfer-a complete gackage of
capital, services, and know-how, i.e. teohnology tod@ﬁ? sub-
sidiery. A transfer is frequently initiated by a‘corporé?
_tion of .a developed stéte,—esoecially-in a case where =zhe

ransfer is"accompllsned lay a co*oo*at"on o_. a deveioped
state settlng up a wholly-owned subsidiary in the deveicping

1

state.?® Such establishment is often’ a conseguence of

-

- '*  See Guidelines, supra note 4, at 11, para 5&4; See a:

supra page 5.

i

29

fee Channels and mechanisms, sucra ncte 6, at 25, para

. . -
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1mport substltutlon pOllples of the developlng state. Such

(]
initiation may also take Dlace for a varlety of other rea-
sons, vizi, to captqre the domestlc market of the developlng

state, to meXKe usevof the raw materlals avallable there, to

- L

_take advantage ot'cheap laboqr Forelgn dlrect 1nvestment

generally otcnms in those sectors where technology 1s heghly .
1. . 3

sophlstlcated and changes rapidly.?*. )
‘f’“ One oﬁ the motivee of a, developing state“ for -

~

1mpo*t1ng technology is to acce‘erath its- developmental pro-

.cess and. to . 1ncrease 1ts technoloqlcal capac1ty ThlS goal

may. not be achleved through forelgn dlrect 1nvestment' <A *

- subsidiary is an extended arm of a multinational or aniza-
. ; : g

o " . -

In the case of foreign.direct invaetment, technology

-

which, is transterred to such sub51d1ary may remaln w*té{g\“

tion.

the organlaatlon and may ngt. be dlffused outside it. This . -

”

practice of mult-“at*onal c*oorat*ons leaos a developing

increased’ deDendlng on
case. - , .

ctate to make "its laws more strlngent*' and redugce foréign
: e : o
dlrectylﬁvestment,l ) ’ e ;
. , 3 ' i..
4 - ’ .
L4 R N :
P .ol
. .a '
-, [ ~ A . . A
80. . « | S
. . el |\n . : . .- A G
*! .See Channels and mechanisms, ibid?;_oara 61. -
*?  For example, India has reduced foreign equity Dartlc pa-
tion to 40 per cent, as a general rule, uhougn 1t*may be .

the_egec1a; c*rcumétances cf the

]



1;2.2_ . (2)lJointlventufes-

o
L '

S ' As. an alternatlve to forelgn. dzrect 1nvestment
'_JOlnt ventures between suppl;evs of technology and local'

enterprises, elther W1th or w1thout equlty part1c1paelon by'

the former, have gained p“omlnence 3 ST
A joint venture is dellned as, "ah association of
two or more- petsons to carry out a single business® enter-

prise for profit, for which’ purpose thev comblne thelr prop-

.

lierty, money, effects skill and knowledge

The, establlshment of joint ventures in 'a ' hest

. ty '
state is an 1nd1cat10n of a relaelvely advanced level of the
v ™
host state's development which results Ln a bettet ba*go‘n-.
\

'1ng pos1t10n for 1ts natlonals/res*dewts v1ﬂ ‘a- vis myltina-

olonal corporatlons _
. ! - , W
In a joint venture transaction, the local enter-

LA
pr’ses of the host state have some contreol, over the imported

technology and, hence, they can use it to,set up‘their own

w“

wholly~-owned local enterprises, unless the moltihetional

corporation restrains them from .doing so.?2*

. . .

Black!s Law Dictionary (Rev. 4th ed. 1958), at 73; See
also, Negotiation of am:Internaticnal Code of Qgggggt on
the Transfer of lechnoloqx Glossary of aelec ed. I:emsJ
UN Doc. TD/CODE TOT/3 (26 Sept. 1573}, Tat 6 (ne“e_na:ter

cited as Glossary).

This dis a_*esorlctlve ttade practice abhorred by most ol'
the, states, both, developed and developﬂng &lso, some
states have enacted laws in order to prevent such a crac-

11

24

tice, e:qg. Bra21l India, Mexico, ngerla Veqezuela For. -

deta;led informati on, see Compilation of legal rE“éE;al‘
dealing with transrer angd development of -t cnno og¥, UN’
Doc. TD/B/C.6/81 (“ Aug. 1982) (herelrafteP cL ted as Com--




‘Recently, third state JOlnt ventures have started

s

Lk becoming popular.. Two parties with dlfferent factor-lnputs

e and, from two dlfferent states enter 1nto a, joint 'venture -

agreement to transfer technology to a third developing

wstate. For example, Corporatwon A of State "X andV'

tion B of State, ?’- enter. into’ a 3-01nt venture a re.e;'n_e'n't
whereby Corooratlon A agrees to supply flnances'and 3
cal know-how, and Corporatlon Bragrees to supply raw
als and;skilled and unskilled personnel, .

steel plant in State 2.

1.2.3.' (3) Licensing Agreements-

+

"Licensing.is yet -another mode of te?hnology trans-

heo e

fer whereby patented and' non~-patented %echnology,;which is
~largely owned;by multinational corporations, is licensed to
llcensees in a host developlng state in rettrn ‘or some. roy-
‘alties.?? The owner of the patented technology has a legal-
~ly valid monooollstlc rlght over it and this results in a
seller s market where the seller or the’ sooplle*‘of tecnnol-
ogy is in a very strong bargaining 1position. VThe‘ non-

e patented technoleogy which mainly  comprises know-how and

trade secrets also make the -suppliers, the exclusive owners“

pilation).

The “oyalty to be paid for the llcense of technology may
be a lump-sum amount or a certain percentage of “the
sales. ’ -

]

CL B 10
‘ . ‘ e



"

of that parclcular technology '-In such transactlons - the

o
- ~

buyers or reczplents are. forced to agree to some restrlctlve

condltlons in order to acqulre the much’covetea technolo—'

. ) S LR -
gy .8 o N

A patent is, normally,.validgfor a'ﬁixed number of

‘years. However “sometimes suppliérsfextorted royalties .for

patent¢ which had already explned and whlch had become'oa"t

, of the publlc domaln. Other *1mes ' they. d d not allow

llcensees to use the 1. censed technology to produce ftor che

e purpose Tof. exporcs. This, undoubtedly ] resulted in. an

et

adverse balance of~ payments 51tuatlon ‘for the host deve‘op4

.

1ng state.n These and other restrlctlve business practices

‘ »

-have now been counteracted by the leglslatlon oft wvarious

statee.

In the'case'of transfer of technoloby between pavs
tiesjof two deveioped states, chere may be a bare licensin
;.' agreemeht,”whereby only a copy of“the patéht‘is t"aqsferred;
. to the‘iicensee with  the agreement 'without any add-,jéhal
['serV1ces being rendered by the suoolle..' But in :he caze of

o technoloﬁgltransfer between oart1es o‘ oevelooed and ﬂegy

*

oplng states, bare llcens“ng is ot enoucq. The licensee

ill- -equi Doed w1ch skllled cechnical perscnnel, and so th

Q. .;s 9 . - . 3 4 . : . ‘ L. .
- -The Possibility and Feagibility of an Interraticnal Zode
' of Conduct on- Transfer of. Technology, UM  Dcc.

TD/B/AC. 11/22 (6 June 1974), at 6, para 2+ {(hereinaften
cited as P0551b111tv and fd%s;b,_-tv) ‘

27 rSee Possibility and feasibilitv: id. at i15-18. Ivs
,Lable 2 lists the' states which deal with abuz:ive or
restrictive -practices under’ their .laws. Table 2 1= Anrex.

I herein; Sees also, Compilation, sudra notes 24




1.2.4  (4) Other Forms-

‘rlght sales or purchases of machlnery or equlpment

llcensor is requlred to sUpply technlcal services an S-

] tance 1n bulldlng the plant in return for technical fees,

\

technology and renderlng of servxces is frecuently adopted

by the part;es, whereBy*theesgpplier gets an equity partici-

ggatipn for - the capital brought by it inteo +he venture, a

u

. »royalty for the technology- licensed to the:-yenture, and

technical fees for the services rendered.

—
A
! L3

. Other{ fdrms of transfer are :turnfkey projects,

managementicontfacts technical consuleancy agreements " out-

- - - .

- - o -

1.2.4.1 (i)‘-Turnfkey Projects-

e

A tufn—key agreement i¥%s been defined .as a 'transf

action in whlch the~c11ent s contrac*lng‘party - istmeiimes

referred to as the cont“actor - assumes vis- a;r's the

client responsibili ey for construcalon of the, 1na{strﬂal:

J_ﬁg:Ef and takes the cllent s place vis- a- =1s the other par-

b

ticipants in the.project.'?® Thy in the case of a turn key
~

p~03ect, the supoller 0of the technology conduct fea51b111:y
.-"'t

L4 . —

- 3

s

Guide on drawj Up contracts for large industyial werks,
UN Doc. ECE/YRADE/117 (1973), at 15; See also, Glcssarv,
supra note , at 11. .- L

At present a combination of a joint venture, lﬂcen51ng of



studies, designs the plant, builds it, “and then hapds it
over to the recipient, i.e. the local enterprise.

"One supplier provides all the 'elements of - techﬁl—

cal knowledge neeaed to brlng new productlon fac111t1es to

the point of operatlon -

Turn-kev pro;ects may be varied in form, e.g., a

-,

supoller may undertake to train local pe*sonnel and or 1t

5

’

may undertake to manage the plane for a certaln period--of

time before handing it over to the recipient.-

r o

1.2.4.2 (ii) Management Contracts-

. & management -contract is an 'arrangement -wheraby

operational control of the enterprise is vested in an indi-
vidual or an enterprise which performs the necessary mana-
;

erial functions in return for a fee'.l?, , '
P .

In some cases, suppli€rs may manage the plant for a

- certain period of time to see that it operates pr operly,

w - -

before handing it over to the local enterprise. ' Here, a

turn-Key project may be accompanied by a management con-

tract. Thus, a management. cantract would go a =ter fu

‘than a turn-key project.

w
e

T
[\
rt
I\

See Channels anﬁ mechan:'ms, gupra note 6, at
100

%  See Glossary, supra ncte 23, at 7.
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.1.2.4.3 (iii)Technical Consultancy Agreements-

.

. When partles ente* 1nto & bare llcen51ng agreemenc

or an agreement for purchase of ‘machinery or technology,

-‘

they may also enter 1nto a technlcal consultancy agreement
with the squl‘er of technology Such consultancy agreement

‘involves superv151on of the.building Qf a plant or a facto-

ry, etc. . ¥+«

When local 'enterprisesc of_'deyeloping. states
- ' ! . . . - '.,: : - ’

dcquire knowledge and‘techniCal skills regquired to evaluate
the various technologles avallable in the ln ernatlonal mar-

ket, then that developlng State may 1n51st on-the unpackag-
'q-r‘

1ng‘b£/a technology package and may 1'ec:ru’rer ts local.enter-
pr ses to shop around for better deals e.qg. to buf;or lease ’
technology from a multlnational corporation; to contract‘for
technical consultancy with'soéeeindependent.‘fimn of engi-
neers and/or consultants,_to purchase spare parts and inter-
mediate or ancillary.goods from another party.: But such
cases are strictly limitéd to the norel developed' of the.
developing - states P | | o

A recipient may also‘enter'into:a'teChnical con-

sultanc? agreement with the supplier itself under a segarate

contract.

>} See Guidelines, supra note 4.
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1.2.4.% - (i@)fsalecijf Mathinery'and Equipment-

[ LT Y

This'tYﬁé5cf‘tréﬁéfer.may be more common between
' B - ' - ) I : :
parties_of. two developed .states, where allgor most of the
skills are availablé within the recipient'é'state."But, in

the case of partles of_developed and develoolng states, such
P _ . L

a sale would -also, in most ‘cases, be accompaplea by a tech-

nical. consultancy agreemenc oF. a managereﬁt contracc, etc.

LI

Only in the case of the more develomed or the deve oping

states,onuld Lhere be DUrchases ot machlne*y in some sec-'

tors of ’ndustry B N : o ) e

1.3 3. i:é\prs in a Technology Transfer Transactlon-“
T TN R

Trem the above, one might have gained zhe :in

sion that a SUDDllE“ of‘technology'fand a 'multinaticnal

.

‘corporation’ are two interchangeable .terms. But that, .in

fact, is net so.- It is true that multinational corporations

LI .
are the major suppliers of technology but they are not the

only cnes, Small-sized and medium-sized firms alzo expCcre

technology, though it is, in most part, =standardized

Q.

3

w

8]

oy
b

‘nology.’ These firms have limited facter inputs like capi-

"

tal, expertise, etc., which-are necessary for inﬁesti"g

developing states.’® The .governments of developed states

’?  The small and medium-sized firm

Y

s as suppllers of <=ech-
nology has\gained attention in recent yearg in®the ‘nter=
national fora. Research is being undertaken ¢ ir

SO -



.also export technology,rbut 1t ‘is mostly llm*ted to technol—'-

ocy which 'is of strateglc 1mpo*tance to them, e.gq. defence

.technology, nuclear technology

In" developing states}:ths local enterprtses;'ize.
;_the reCipients, are either eneli‘or_mediumfsized firms,??
'end,hence; they may not be eonipped to-imoort tethnolooy'on'
__their-own stcength. They may need some finanéial, economic
;and leoal a551stance or orotectlon From thelr governments
}hey are what may be termed economically'disabled' persons,
especially when compared with'the economically'Giable mnlti;
national corporations As a result with the exoeptlon of. a
few more developed ©0f  the oeveloplng states. vhose local
ente*prlses are caoable of 1mport1ng tecnnology on their own -
account, a 51zeable amount of 1mported technology is impors-
ed by the governmehts themselves -Howe;er thﬂs thEolS wlll

deal only wlth cransfer of technology between prlvate par-

ties” of deve‘ooed and developlng market economy States.

N .
h : * 1

potentlal as such suppliers. . See The role of small and

medium-sized enterprises in the ,international transfer of

technology:: Issues for resna“ch UN Doc. TD/B/C.6/64

(1980); -See also, Promotion of - transfers of _echnologv

by small "and medium-sized enterprises to develoolng coun-
- tries: Public golicv implications and appllcao’e,_nstru-
' mentsE UN Doc. TD/B/C 6/79 (1982). .

7 | The glant flrms comparable to the multlnational corpora-

tions of develcdped states are vlrtually non-existent in
developing states; See also, Remarks of Andreas F. Lowen-
feld, on "Understandzng and Misunderstanding - Technologv
Transfer, Economic Development and Restrictive ou51ness
Practices" (1977), 7lst Annual Proc. Am. Soc'vy. t'1.
L., at 224 which states, ... (T)echnology is somethlng
the developed countries ha"e and, within' them, predomi -
- nantly the major companies annually listed in the TFortune’
© "S500" ....The fact is that most technology is in the pos-
session of tne multlnatlonal ente*prlses , S
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~The"§eeted intefests~ in any typlcal ‘technology

_transfer trapsactlon are those of the mult1nat10nal corpora-

Iy

tlon, i.e. the suppller of’ technology, the government of

+

the developed state, i.e. the home state, the medlum sized

reclplent enterprlse and the government ‘of the deveIOplng
state, 'i:ef the. host state If there are other parties to

5
the trans&ctlon llke technﬂcal consultants or nanuFac.tte*s

s

of spare parts, intermediate'goode etc., from other states,
then these partles and thezr governments may have a certaln

-llmlted 1nterest 1n the transaction: Al; the-ebove are gen-

erally'termed aétors' as opposed to"perties"who actually

\‘c

enter 1nto the contract

“ -

In tHe case of third staté joint ventures,’* there

are, normally, two interested enterprises from two different

states.and_supplyino various factor-inouts, andfthree gove-
'ernments,'viz., the two goﬁernments_of the TWo supplier;.and
the third state where technologyjis to helphysicelly trans-
ferred, e.g. where the plant'is to be built.

A degree of priotity ehould be oiven to all these
aboﬁe-mentioned veeted intereste ' The whole picture relat-
1ng o these dlverse 1nterests should be D! aced in alorooer
persoectlve in order to evolve a /sound legal frameworik. for

settlement of disputes between‘them. For this purpcse; cne

has to look'hehind‘the scene, to the evolution of the iszzue

- ~

of transfer of technology, its impact on developing and

developed states and why it has become a bone of contenticn

'“  See suprapage 10.
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between these two groups ofistates.

1
-

1.4 4. Historical Backgrounds .-

-
-

The- issue of transfer of technology came to the'

forefront after the World War I1I when the political scen*“lo

Achanged drastically. New 'states emerged as celonies

~wrenched themselves free of the shackles of the imperialis-

tic powers of the West. These ‘ormer colonies, which had

been deprived of any advancement contrary to the‘imperial-

. ) : 1. — . . )
ists' interests, started legislating economic and socizal

reforms for their overaill developmént.
Prof. Henry Nau has described the economic reforms
and development strategies of the developing stateg’ :hus:

.(D)evelo§9€ strategies during the past

twenty-five vyears always had a special focus or
priority: in the 1950's emphasis was placed  on
aid, capital transfer, and import substitutions;
in the 1960's, the emphasis was on trade and -
.exXpansicon of exports; and in this decade (1970's),

. technology has become’ the kev variable in develop-
ment planning."?s - - .

Technology seems to .be  the key wvariable even

today, i.e. in the 1980s.. _ - ,
"Technological eouallty betwmen developed and
deVeloplng statES is needed if the dream of political sover-

elgnty and equality among states, és enviSaged under the UN

18

See Remarks by Henry R. MNau, on U.S. Foreign Poligy.,
supra note l,-at 4. o -
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Chartef".and later 'uhder théf New ”Internationalp Economic
Order,?’ is to be realised.. Technological adVancemenE can’
be ¢onsidered as sYnonymous' with eédnoﬁic ahd: spé;al
advancement.’ The wid;hihg gap betweeh the tecﬂnologicgl
Capacity of devéloped and‘developing states'and the result;
ing dependence of the latter on the“forme{-only makewﬁhe
latter, the,economicrcolohieé of the formér, in contrast to
the prior political coloniélism};'. .Generélly, dé&elopiné
states, esp?éially the lesser developed émong them, are in a
;ubordinate position, and hence, they are ready to accept
whatever technélogy is offered to'tﬁem, though it may turn
out to be detrimental to their interests.;n the 1on§ run.
For example, a developing state;;in its. economic and devei-
opmental infancy, may aééépt.onerous restrictive cléuses in
teéhnology transfer agreemenﬁE in order to get the much
needed tecﬁnolcgy.”‘_It may not have mnch'say'in“thé ma:tér

-

of such transfer.

)

' UN Chartér, Article 2, inter -alia, states, "The Organiza-

tion and its Members, in pursuit-of the  Purposes ztated
in Article'l, shall act in acdordance with the following
Principles: 1. The Organization is based on the priacipgle
of the sovereign ecuality of all its Members."

Y

7. See infra note 64.

See also, Less Expensive and More Aporopriate Tec%n@h
gies for the Developing Countries, TCDC Case Study No.
at'l. It states, "Since the end of the Second Worid ¥
nearly 80 countries have achieved their political :n
pendence while remaining for thé most par: dependent
‘economic forces in the industrialized world."

2

] -

Q
]

[958

O oo
1~

3

'* See Possibility and feasibili*vy, supra note 28

para 24. Co . e

I

p ac
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As, developlng states are in the 1n1t1al stages of |

development and do not have a’ reasonable number of technl-

cally SklllEd personnel thelr looal enterprlses are not in

- .

a position to‘evaluate the appropriateness of the technology

offered to them, and to ascertain whether a similar technol-

'ogy is available on better terms or a better technology is

available on similar terms; They ére in a comparatively
weaker position. _ However, as these states aevelop, ‘they get
1nto a relatlvely bette; ﬁ%rgalnlng posztlon. |

As mentioned earller “® most of the technology is’
handled on behalf "&f the bevelooed states, by gheir multina-
tional corporations. They have, wlthln thelr organlaxtlon
vast resources of managerlal and tecbnlcal skills, besides
negotiation skllls and 'techniques. They can use"tnese

skills to their best advantage against the,weeker developing

. L4

states and their enterprises.

. lﬁ ‘
When it is said that developing states are weak in

their bargaining position, the situation is being general-

- ised. There are some instances where developing stntes are

in a stronger bargalnlng position vis-a-vis multinational
corporations,-e.g. where technology relates to the exploita-

tion of natural resources of these states. &nd such posi-

.

tion may be even stronger when the natural resource, e.g. a

mineral, is rare and is vital in the manufacture of a cer-

-

tain product  in which thé multinational cerporation is deal-.

ing.

I . [

See eupra pages 7 and 15.
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-Also, in’ the ¢ase of technology related to ‘stan-

dardized p%oddcts, suppllers and rec1p1ents may be on a rel-

atively ecual leig . as rec1p1engs can avail themselves-of.

'dther sources of similar techndlogy' "In thlS SECuor 2 sup-

pller may net be a monopolist or even an ollgopollsg, and

sc, the comoetltlve market may provlde reC1p1ents Wluh bat-

- . v

But in the high technoloqy'sectorL which is of
current c¢oncern to the developing states, and which sector
ipcludes elgctroﬁics, pharmaceuticals, and some chemicals,

the market is highly imperfect. A seller has a monopely

‘over the.technblogy and a large number of buyers compete for

£hat particular technplogy. In' such cases, a -seller can

impose any number of restrictive conditions, .though many

'States; develooed as well as developing, have enacted legis-

lation, in recent years, to ellmznate such practices.'! How

far such enacuments would turn out to be e‘Leculve is a mat-

.

ter of great apprehension,'and we shall examine later, so
far as they relate to the restriction of freedom of choice.

Thris market imperfection and the ex iE&éLCE' a
r .
seller's market due to <+heir monopol over a particilar
Y !

technology, is even more accentuated by the "Paris Conven-

tion for the Protection of Industrial Property, 1883'.%%

“! Restructuring the Legal Environment: thorﬂahloﬁal Tra“a
fer of Technology., Common aporoaches to laws -and cg}g-

tions on the transfer and accuisitions of technoxoqi Jdol
Doc. TD/B/C.6/91 (7 Oct. 1982)

Paris Convention for the Prctecticn of Indusirial
Tty (Rev. July 14 1867). '

N

42
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7Under thlS 1nternatlonal patene system whlch is presently -

: _"'-f.zzj"'

—admlnlstered under. the ausplces of the ‘World Intellectual,_;,

- Property Organlzatlon ‘technlcal processes or’ products can

'be protected ; In other words che owner. of technology
establlshes a monopoly rlght for its conmerc1al exp101ta-.
tion. a .

When theselpatencs_are licensed co’fhe licensees,
i.e. the recipients.of developing states, the owner i.e. the
"supplier can 1mpose rEStrlCtlonS ‘on sub- llcens*ng .And;_if'
such.l:censeells a wholly-owned'or even a pmrtlally-owned
subs*dla*y of a nml*lnatlonal corpovaclon ‘the technolo@y.
may never get out of the control and ownershlp of such mul~
tlnatlonal corporatlon In some 1ﬂscance5 rec1p1encs of
'technology could- not export goode produced by that tecnnolo~

qgy. ThlS led to an outward flow of Forelgn exchange in the

form of ro;al les, etc., from th= deve;oplng scates - without

[
:

‘any inward flow:cf money. _Thls worsened theitr balance-of-

T

L1

Obstacles to North-South Technologiedl Co-operation,
Develcpment “Issue Papers: Issues for the 1980s, No. 7, at
-5 (herelnafter cited as Development Issue Paper, No 7
). It states, "The monopoly which Northern TNCs (mul**-
nationals) enjoy over technology is also well served by
the international patent system..... (Of) the 3.5 mil-
lion patents currently in existence, only about & per
cent have been granted by developlng countries and of the
latter, five out of six are ‘held by forelgners Only 1
. per. cent of ‘the wdrld total is held by the nationals of
the developing countries. Most of the developing country
patents held by the foreigners are held by large firms,
based in the United States, Federal Republic of Germany,
the United Xingdom, Sw1czerland and France.: And. about
80-95 per cent of the paténts granted by deveLoping-coun-
- tries to foreigners are not actually used in the produc-
tion processes in those countries, but are used to secure
igport monopolies."; See also, UNCTAD Statistical Fockex:
Book (1984), at 81, Table 4.31. ' '
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'qf charge, to suppllers of technology, any 1mnrovements made

paymente eituation. Slmllarly,' some. clauses relatlng to

) grant -back. prOV151ons requlred rec1p1enes to hand over free

by. thep to the imported teqhnolegy; This dampened the

intellectﬁal capacity of the® recipient's personnel and’ led

to an increased dependence on developed states. -

As a general rule, thesefrestrictive clauses =are

1

-benefiéiel only to tbe suppliers of. technology, s0 much so0

'that even lf there 1s a law prohibiting theé use of 'such

1
+

élauses, the §upplier may‘attempt to elicit from the recibi;

ent a gentleman's adreement to that effect."* Such clauses

can be beneficial to both, the supplier and the recipient,

hl

1f technology is transferred via forejgn direct *nvestment S

to a sub?ddiary_establiéhed in the develop;ng state. For

example, a 'parent company (the supplier) may <=nter intc a

contract containing a clause which restricts export of gcods.

‘produced by that technology, in case it hag allocated vari-

ous domestic markets for its various subsidiaries. Az “he

strategy is developed for the benefit of the whole organiza-

tion, and as the suoszd*ary is a pa of that organizatipn,

P

..3

it would be shar‘ng in those beneelts."5 There  are varisus -

spec1§l issues which are exclusive to a parent-zubzsidiary

- -

““ Daniel Chudnovsky, "Regulaelng Teﬁnno1oqy Imoo*‘tc in Zome

‘Developing Countries" (wlnte" 1981y, 3 Tradg and
- Development- An UNCTAD Review, pp. 133-149, '

“s See Channels and mechan*shs supra note 5, at 31, para
. 76, which states, ... "(T)hese limitations (ex port and/er
supply restr*ctlons) in the commercial success 3f a par-
ticular new enterprise may 1hc*ease the overal_ croiLes

.

of the internaticnal operation."
LA + : f .
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P . ' _ .

relatlonshlp, e. g., whether they can compete wlth each other

or not, etc. These are ‘not dealt wlth in this the51s

In recent years, there has been an 1ncreasing

degree of étate'intervention, and the use of contractual

+

clauses deallng wlth such restrlctlons'has been reduced by

leglsl%tlve enactments. Some degree of limitatioh has been

placed,‘iﬁ some states, on the contractual freedom of par-,

ties as far as such restrictions are concerned. 'The limita-

tion on restrictive clauses has been placed to protect the
economic and developmental  interest of states. The Dubllc

1nterests of states have overrldden the prlvaoe interests of

paféé?gf\‘Now, even if 'a supplier intends and expects to

. ‘- : .. ....y V 24"

lelde the whole 1ntevnaelonal market among different licen-

sees, its hopes and expectatlons may be cu*tal}ed by SLate

N

regulathn of such act1v1ty. However 'now far such limita-

ion can be placed on the overall freedom of the parties

remalns to be seen. S . .

LR — . . o

1.5 5. Public and Privete'Interests—

. . " _ .
But what are these public and private'inte*-sts?
. . -, .

Before this can be answered, it is 1mpo*tant “to men 1tion,

- -

firstly, that the public interests and the private interests

are almest always in conflict and it is always a guestion &£

fact, depending on the type of transaction,‘® and oén’ the

*® There will be degrees of conflicts between piblic  and
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economic,; political. and _moral._bellefsw ogl the states

=

v

involved,'as to?which ohe will preVail; Secondly, the pub--
» lic 1nterests of dlfferent 1ntereseed states, ‘and the pri—
vate interests of dlfferent 1nterested partles may also‘
-clash-wifﬁ each other. .And it would be dlfflcult for a leg-

islator or an advlsor to dec1de/adv1se as to- wh1Ch oartwcu-_

»

lar vested 1nterest should prevall as the ‘omlnant interest

entltled to prlorley in ob taining legal p¥ tection.

Public interests relate to the'int ests of seate;

L4 .
in uhElr overall economlc and socxal development * They con- -

cern a whole nat’on and 1ts public at large,_and are It

Y

thelr beneflt. As opposed to - ehls prlvate interests arve

the 1nd1v1dual 1nte*eses of parties to a transler A

-7 But, even Wnen one. con51ders public interssts

élone, one wduld”be;sure"toufind 1deolog1cal differen

18]
[«
]

between develop_nc and develOped states in respeéct to. suzh

1nterests.

T e gt

Prof, Wllner has w0roed -he confllctlng'interes:e A

and 1deolog1es of the develooed and the" develo raLes 1n

a prec1se‘manner. He states'

[
fl

W1th1n recent jears TWO olcoarate phllo-
sophical aporoaches toward the regqulation of =zhe
transfer of technology Mave become manifest. The
first. approach, held by the " Western count--es;

L8

private interests. If a state has a strong DU JP

i oY
social interest in_a transaction Llike technolog/ trans-
fer, then, private 1nte*est would be releqa o & zub-
ordinate level. But, if public¢: interest is re;a:;vel'

" indirect or minor, l'ke sale of textiles, private izter-

) est may be given precedence. over it. Hence, 1t may be

dealt with on a type of tr ansaction-by-type oI <Lranz-

acelon basis.

hafd



' advocate;\shat: (a) the system for.the protection
of industrial property must remain intact; (b)

technology transfer can only be accomplished by’
~arm's-length agreements that should be evaluated -
. solely within the context of commercial law and
practice; (c¢) technology transfer agreements and
licensing arrangements . should be restrained - if
they go afoul of behaviour proscribed by anti-
trust regulations (i.e. if they impede competition
in the -private :sector; (d) Western governments are
helpless, because of the structure of their insti-
tutions, to regulate the private sector; and (e)
--.  developing countries should be reassured as to
.Western positions by statements . that "best
- sefforts" will be expended on their behalf.
- The second approach is thé one taken by
the developing world (i.e. the Group of 77) and a
few Western countries, such as Spain. They argue
that industrial property protection and the sanc-
tity of contracts must be balanced with the eco-

results of technology transfer agreements should

_\7 nomic and social needs of sociéty. ' Thus the

go beyond the particular interests of the parties
to the transaction (including the purchaser or
licensee, whether it be local or in reality a sub-
sidiary of a transnational corporaticen) and con-'
tribute to the development)pf these economies.®’

v « On the one . hand, developihg states, as a group,
. : . . N

herltage of mankind, -and sharing\o ~the world respurcesf

sl

They, on a national ievel, are concerned about their ecomom-,

b

ic policies like raising the productive cgpacity of their

industries and bringing about greater industrialization,

import-substitution and export-promotion, and about <their

- .
social policies like raising the s+tandard of living, reduc-

ing poverty and inequalfties in income  distribution,

increasing the 1iteracy rate and the emplcocymeht rate, etc. —

~

They are also interested in having’ control over imported
1 4

.

»?  See Remarks of-Gabriel Wilner, on U.S. Foreign Policy,

supra note 1, at 6-7.

26

-are fighting for & new international economic order, common “- -

e



D

.

'Atechnology, developing their téchnoloéical_ cépacityg,and

+

- would ,be State Z, the end-user of *that <ezhnolbgy, and

skiiiég reducing-édvefSity it the balanceQOf—payméhts situQI

.~ . ation, etc., and conserving their scarce foreign, exchange

.

reserves.

Onwthe-othe?_hand,Adeveldped states, as,a group,-
advocate freedom of contract, competition in the market-

place, an increase in intérnational business between various

parties, etc. On the national plane, they are interesied 1h

retaining  some sort of control over the outwapd® flow of

technology,. in providing guérantees to ‘suppliers, and in

reguiring - their multinational corporations to generate as

much-'income ‘as possible and to-remit the same so that they
can-collect the tax on such remitted income. In some cases,

these states are concerned that their employment rate would-»-

fall if technology is exported.“?

.
srved o,

11,

When the term 'develcping state' is re
. B . \-\; . . .
it is the\s;ate where the technslogy sis-.ultimatelvy used.

Theére may be cases, like third state joint wentures, where

~
n )

a .
Q
H
gl
o]
H
fu

ot
}e
Q.
3
o]
0
H
i
[0 R
i)
<
[11]
}_l
0
'g
(4
{1
i
rt
Y]
rt
1y
[41]
rt
[ty
a1
m
rt
jull

v
i}
it

to build a steel plant in a develéping state 2. - Harm, °
. 'l ] ) .
though State Y is a developing state, for the purpsze

this thesis, it would be considered to have, at Lsast thec-
retically, . interests  similar <to thgse of Stazte X e.q. -

: ! \ '
inward flow of revenue, etc. The real ‘'develoging ctate'

.
)

“* See infra note 53,

A
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hehce,‘iﬁs in;eréstsygfe"the onéslthat are considered.

| Léf us ndw see Qhat differenceé éay exis in'fhe_.
private 1nterests oF the varlous partles 1nvolv .' It would

L

be proper to say that sunpllers and rec1p1ents are on two

dlfferent economic blanes and hence, they would have great-

u

ly diverse priorities.“s

- Suppliers may be concerned about the confidential-

ity of technological product or process, maximization of its

b

.y .

profits through higher royaity rates and technical  fees,

more control over the operation and *he use of the trans-

ferred technology, monopoly over its patents, etc.®" They

may, therefore, prefer, in most cases, foreign direct

+

investment, especially in the "high technoldgy sector, and-

jeint ventures and licensing agreements, in other areas:

‘They would be in favour 0f a free play of market forcesS’!

as, in most cases, they enjoy a seller's market.

Récipients may be interested iﬁ getting some kind
of protectidn from their governments in order to improve
their bargaining ?ower in the 5negotﬁation 'of technology
transfer transactions, Thej may have.interes%s.diametrical_

ly opposed te those of the suppliers. Recipients may be

interested in increasing <*heir -production levels and in

“*  However, they may have similar priorities when the sup-

plier is a parent company and the recipient is its sub-
.sidiary.

¢ This is 'evident from the various restrlculve condﬁtﬂons

imposed by the suppliers on the reci plents :

*!  This would mean that price woula be determined on <he

basis of demand and sup ply
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'I,ekpoft{pg the surplus, as'there‘may‘be some ‘tax rebates

Tunder the exﬁogt-pfoﬁotion, policy'“of' their éovernments.
They may prefer “the, el1m11at10n of. reshrlcglve covenants
e.g. restrlctldhsaon sales/exporus -imposed by the suppli-.; .
eréflwhlch aky hlnder them ;rom expandlng thelr pvocuctloﬂ
capaczty. They may llke to;lncrease the employment lévey
and take' advantage of any tax 1ncentlves g“anted by-ﬁhei:
gove;nmeﬁté."They'may Qish;to 1ncrease.tne1:;own prOEitsf
which_ﬁay mean less royalties and tedhniéal'feés, and hence,
less profits tgt;he suppliérs;‘ if, howevef; a‘recipient ig
ga\subsidiary of the sﬁpplier, then,‘the;oﬁerail profits of
thé orgapizatién wqufd be»taken-into-account and not the:f
.individual'pfgfits. In this eveﬁt, their private intevests

may be similar. ,

In the ‘light of ﬂhese "ar;ous interests, which one

should prevail? This does not mean, haowever, that :

-~ of other parties should be completely ignofed." it only

means 'which interest should be con s;devea deminant'.

Cut of the four typical interests involved,
would be a matter of. opinion as to which one should override
the others, when there is a conflict ameng zhem. Aand set-

tlement of "disputes and their ‘regulation weould ‘zlay. an

important role in safegLa Qi g such dominant inter

”»




~states may need only the productlon processes as: the may

——

1.6 - 6. Impact of Technology Iransfer on Developlng and

Developed States-

PR

i

and such transférs between, developed and developlng states'

: -
- . . . }

have certaln dlfferences

First-of all, in the case. of *he former, recipgient

already have the technical skills necessary to operate them,f

whereas in the'case of the- latter, developing scates not:

,only lack the process itself but also the technical skills

Erequired toquelthat process.

being the recipient states.- 7 .

v"“

sty Lo

4

Secondly, 1n the case of the former, there may be

‘a mutual flow of technology whereby each state would at one

tlme be the plelng state and;'at another t;me, be the

receiv;ng Scat

‘. hoy C L y

is usually a one-sided flow, K of technology with developed
o . "-‘«‘ ; . . - .

states Dbeing. the supplying states} and developing states

*

Hence, in the case of transactions between two
developed statesf their interests would be very much similar

because there would be an _nward as well as an outward flow

a

of technology - But in <the ¢ase of transac-ions between

developed and developlng states, the impact on the. former .

would be v

tly dlfferent from that on the latter

- Technology transfers between two developed'states~

- However, in the case of the latter, there

-~



Technologf transfer may not 1nvolve a mere handlng‘
r1 'over of a product design. or a techn)cal process Technology..
euppller normally helpSibuiId a plant or a factory in the.
-host .state and trains local persconnel of the host state as
to the operatlon and’ management of that plapt or factory
This brlngs about an economlc and developmental growth in
“the developlng state. Its technlcal capacity increases and
1t can be relayed to other local personnel who 'in turn, may
build more plants. The employment in the developing state
will iﬁc:ease, tg_'e~ buying power‘ of its population .wiil
increase,‘the standard of living will increase, more goods
will: be demanded for. consumption, and’ produdtion, as a
_resdlt, will increaee- lThe productioo capacity of plants
Vwill oe expanded,xmore people will be employed,‘andhtheA
_cycle wili continue. At some point, production wiil exceed

A

iocal demand or consumption, creating a-surplus which may be

exported, leading to a better balance~of-payments position

infthe developing state. The above-mentioned is-. a purely

jtheoretical hypothe51s and may be an excremely unpractical
_'v1ew of the matter Though the orocess maj not occur. exact-
ly as stated it would be so to a cerca*b deg*ec ano ﬂou1d

benefit ‘the develoolng—a__J;w

In the sho*t run, cheiimpact of technology expor:

on the developed scate‘may be adverse beCause.produc:ion‘
/facility will be transferred to the’ developing siate and.
there will be a certain degree of retrenchment of workers in

>

L3
'



‘which may result in ingreased employmeht.s’

that factory But consumers w1ll beneflt -as goods produced
1n,the developlng state w1ll be sold at a’ lower prlce in the
developed state.52 And. gradually, the retrenched__workers

may be relocated in induStries whlch have. a comparatlve

,advantage over 1ndustr1es in the developlng statesl

.

.In the long-run technology transfer w1ll benefit
the developed state because a demand may be created in the
developlng state for various products whlch may be 1moo”ted
from the developed state, thereby 1ncrea51ng productlon in

the developed state. Such increased productlon may, in
e ? .

turn,'increase the employment level and the various conse-

. . . : f . Y
. quences thereof. will occur. Ffor example, there will be more

demand for goods, which may mean an increase in production

Production facility may be shifted to a developing state
where cheap labour is available. In the event, labour
costs will reduced, total costs will reduce, as a. result,
and the product will be sold at a lower price. in the
developed. state, other variables remaining the ‘Same,

i

Robert Radway- has descrlbed the situation thus: "Pyblic =
pollcy issues in the developing cowgifries revolve round
social and. .economic developmen whereas such issues and
publlc opinion in the 1ndustr1alzsed countries frequently
revolve round inflation, jobs, and displacement of inerf-
ficient industries by goods produced in low- -wage base,
developing countries ... 1In the context of growing world
interdependence‘ the United .States labor movement and
government ‘must recognize that improvement of the stan-
dard of living of the United Statés worker will depend
increasingly on the 1mprovement of the standard of llVlng
of the developing nations'. workers. This is the chal-
lenge’ that the proposed New International; conomlc Order
presents to the United States labor forc, ',” in "Unitead

tates Regulatlons and Acquisitions" (1081), 14 Vand. J.
Transnat 1. L. 327, at 328. - '

-



Thls was Derdelved in a Sympos;um on"Mobilizing'

li

Technology for Development' organlzed by the International'

~

Instltute for- Env1ronment and Development (ILED) in Januaryt

1979. It camé up with a pronosal that future technologlcal

- co-operation between the North and the. South based on long-

rterm-self-interest rather than on paternalistic premisee'of

‘traditional development assistance should attempt to achieve

inter alia, the folloﬁing goal:

"Fac1lltat1ng a more effective and ecul-'
table international leLSlon of labour in a world
of technological advance and shifting comparative:

] ‘advantages. -... (It) focuses on the measures that:
need to'be taken by the advanced countries and the
more industrialized developing countries. New

-productlon capactities in some developing countries
cannot only help overcome the worst aspects of
poverty in other developing countries but can also
contribute. to lower. inflation, higher wage ‘jobs

and increasing employment in the developed coun-
tries."®*

There are certain other beneflts acc*’*ng to the

T
developlng state For example, if a plant is built wﬁth
demand for auxiliary ‘or ancillary'broducts like spare parts,
intermediate goods, etc., and :helr production will increase
elther with imported or- 1ndﬂgeﬂous technolcgy,‘leading ©G an
increased employment and all its consequencee .as staced
above.

- Technology is also benellcz.a1 in'the social :

est of the developing state Its governmant nas a puklic

duty to aSCertain that the imported technology is_propefly

**  See Development Issue Paper, MNo. 7. supra ncte &3,
7-9. - bl

4

some particular imported- technology, there will arise a



'costs if it is permltted 1ndlscr1m1nately

: ‘..- '.' . 7 ‘ V "-‘ : 3.4 .

used to derlve such soc1al bepeflts._ However,'transfer of

technology nmy also lead - to certaln economlc and soc1al'

Economic costs may be 1ncurred through repeated

importation of 51m11ar technology, resultlng in a worsened

,balance -of- payments 51tuatlon for the developlng state. -

Social. costs may also be incurred. If a plant is’

“built in a place where the employment rate is already high,

it may not add much to overall social benefit and develop-

-

' ment as labour may_have to be dlspTaced and “elocated Sim-

1larly, if 1mported technoloqy is used in che production of

luxury items, inequalities in income may be increased w1th
multinational“corporations catering for the rich. This may
not help the developing state in increasing its eco&%mic and

-

developmental growth. It may be of special interest’ to the

developing state to have plants puilt in backward underde-

veloped areds and to import stechnology for the production of
nece551t1es llke Dharmaceutlcals, etc. In order to . achieve
thege goals, it may have to givey some 1ncnnt1ves like tax

rebates, subsidies, etc., to techn

logy suppliérs as well:as
to recipients.

Alsc, the develdping’state has\an interest in the
* o - -
envlronmental aspect "of. technology transfer transactions,

espec1ally where technology: concerns some chemlcal process~
es. Ehe host state has a public right to estab1lsh environ-

. -

mental standards in its enactments wnlch parties cannot oot

* out by a contrary contractual clause.

" ‘ AR »
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Hence -the developlng state has a ddty as well as
a right to see that the 1mpact of any technology transfer

w1th1n 1ts terrltory is not adverse to its economic and

-

developmental growth - ' - : - - . :

S

Its 1nterests-ﬁay have to be safeguarded against
private interests of the parties. Suppliers of technology
. . p .- o . .

may impose certain restrictions on recipients in the
) ok

advancement of their own private interests.

These teetrictions imposed by~the supplier hay be

acceptable to the fecipient but they are not necessarily

'

adivantageous to developing state as a whole. For example,

where the terms of transfer increase The costs of produc-
~ ' .

tion, the recipient company may be able *to pass on the bur-

-

den to the cobsumer, in the form of higher prices. The mon-

opolistic nature of the = supplier's interest in  <the

technology which 1is <transferred helps of course, to make

this possible. In othér words, there is the possibility
that private returns to the companies involved in the trans-

fer are greater than social returns in the developing

state.®® In this case, the total net impact on the develep-

ing  state may be adverse.

. Besides recipients, there may be third parties/

- actors, like skilled and/or unskilled labour, and/or anybody

who is injured either physically or economically, who may be

.interested in the transactions though they are not privy

' ' i

b Y : . - I >
- See Channels and mechanisms, supra note &, at 54-55
para 156. :

5%

I
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thereto. And remedles w1ll be available to them ‘otherwise

than in contract e.g., in torts, or under some specxflc
- ’ ' N

legislation. Under the.anﬁitruét laws, the Unlted States of
z
Amerlcz has sought redress for the economlc 1nJury caused to -

-

others. . The goggrnment of the developlng ;tate,.if it is a
welfare -state.o would be lintereSted in safeguardlng such
1nterests of 1ts 01tlzens and/or residents.

.It can be easily seen that' r:ia\g::'Lpi-..ents.I étateo'havg

.., more substantlal connectlon or more 51gn1f1cant 1-e].aL.J.onsh:l.p
Y ‘l r Yy
. (‘\
’ . to technology t*ansfev transactlons than suppl*ers states.
' Hence, if publlc 1nterests of -developing and

developed states are compared, thogé"of“the former would and
Lt . N -
should carry greater weight in any.dec151on-mak1ng 1nvo"v*ng
—

. beth of them in the field of transfer of technology[

. )

It is also evident that it would be beneficial to
both, <the developed and theideveloping states, 1f <transfer

is encouraged, taking into‘account the long-term econbmit

7.

and social effects thereof to both oF them.

1.7 ~ 7. Difference Between Technology Transfer and Sale of

Goods Transactions-

-

-’ [l L

One. may wonoer why' a technology transfier **ans\\\

action should be glVen a o*f‘erﬂot legal t“eaomewt than a

- a.sale/purchase of goods transaction. Both comprise sa;% of 'a .



. them or the buyer has them. 35cth cannot consunme thkem at <the

37

certain commodityrnin the Eormer the technology, and in the
latter, the goods produced by that techno‘ogy 'Bct *here,

are certain dlsparatles between the two whlch make such a

distinction necessary.
. ) .. gll

Firstly, on the one hand, technology transfer

<

,transactlons have an cmoact on the whole: economlc and devel~

opmental set-up "in -developring states. fhe;set-up is re-

~adjusted as a result of such transfer:. Transfer of techncl-

ogy sets 1in motion a chain reaction which affects: the

developing states for years to come. 1t has ‘an on-going

-effect.

On the other hand, purchase of goods may not .have
such great Ampact. Goods may be classified invo consumer
googs, e.g..textilés; etc., ano—capital goods, e.g. ﬁachinj
ery, etc. ‘Pcrchase of consumer goods are, normally, siﬁgle
transactions whosa effact would be felt neither oy everybedy
around the developingcstate nor fo; a longi“e:iod of time.
If there is a purchase'of textiles, then, unless the devel-

oping state 1s interested in protecting its ce;-;le industry

S , o |
- and hence wishes to regulate their import, only.the acztual

purchasers of those 'textiles are the cnes whe are affected

and even then, such -effect is minimal. Their way. cf life

-not affected: However, purchase'of capital gcods will =nave

a contlnulng effect‘on the econony o‘ “he developing =state.

Secondly, in case bf.goods, e

-~
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same'time. But that is not o W1th technology Technlcal

' processes and product de51gns can be owned and used . by any -

number of persons, all.over the world 51multaneously Sur-'

endra Patel .has put the matter very succinctly when he sald .

-

that, once a technology is 'transferred -both 1ts (1 e. the
technology) owner and new acouxrer have it .or to’ use}the
economic ‘jargon, the matglnal cost of its t“ansfe* 1s zerO‘
Unllke any other commodlty,'once obtained it cannot be.. used

1

up by its consumptlon. Once mastered, its 1life cyc;e is
indefinite. Once adapted, it égpreciates Lot ss

i

supplier,” such supplier may lose exclusive contfol.ovér'it.
but such suboller may.still have it to improve it, to devel-
op it further and to use it agaln. And, at the same time,

'rec1p1en+ can use 1t and develop it on its own. - Thcs may

br*ng abouc a hlgher level oF equlcaolltty among dif ferenc
states of the world i hence, tnejtreatment, Legal.and eco-

nomic, accorded technology transfers- and sales of goods-

should q,ffer

Surendra J. Patel, "The Tecnnologlcal Trans*o*matlon of
the Third World - Main Issues" {Dec. 1980), - Man and
Development 19, at 22,1Repr1nteo in UNCTAD Qeor*nt Qe*les
No. 15, UN Doc. TD/UNCTAD,/0GS/RS,’15 :

Hence, if technology .is transferred by’ a certain
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1.8 . '8. Regulatiofr of Transfer of Technology-
. 7. Redulation ‘of varicus aspeCts"of. technology

transfer transactlons has plagued various” developlng seate

- .

TN - .
governments for the last , two decades.‘ They have tried to

.regulate them, natlenally and ‘internationally.. Both types

of lesislatior will be seﬁatdtet?jexamined.
. . - ¥ 3 .

-

\ . .;' ‘- . . ’ ’ ’ o L
1.8.1 (1) National Legislatian- . ‘

-

As mentioned earlier,®? some developing ctates,
e.g. Mexico, Brazil, India, China, Nigeria, Peru, etc.
enacted laws to regulate transfer of technology.®

Thése states have established natiohal miniscer-

ies®® or agencies®’ to deal “with such transactions between

their natiopals/residents and foreigners. Under these laws

these agencies screen T agreements to weed out cercain

restrlctlve .q, which are prchibited under <their
I . -3 y ’ -
laws. After these ag*eements are approved by the agenc:.es,
[ .
N o .
they may have to be deposited at a NMNational Kegistry =ztaz-
57

-

See supr page 24.

'  For information on such enactments, see, Compilat:icn,
Supra note 24. ot ] ‘ .
59 * : - : ' o Np
In Mexico, the Ministry of Patrimecny and Ynduz-r-a.
Develoompnt deals wzth technology transfer. (’) '
. . ' = .
$9  In ngerla the Natlonae Office of Indusirial Irfgerzy,
and in Brazil, the National Institute of Indusir:ial Frop-

erty, deal with technologg trapsfer. ‘ - '



-1.8.2 - ;._(2"')"' thternati'onal Legislation-

,grlewances is the United NatloWS Conft erence o

_ U
Development (UNCTAD) whlch was established‘

: ST . 40

lished for the purpose.. Only after  such reglstratlon ‘ere

>

suppllers permltted to remit payments to their home states

. Also, these agencies may assist prlvate partles[
i.et'wrec1p1ents, to negotiate effect*vely in oxder - to get
better bargalnshﬂ R -_ .

L
.

'1

Through such admlnlstratlve Drocedure there may
be a curtallment of rESurlCulVe coneltﬂons _But{ there ma?
be géhtlemah_s agreements between suppiiers'and recibients
which, may makKe_ these measures ineffective. EehEe, these
states should be given authértty to give effect-to the{r
laws through dlspute settlement mechanlsm | These states

have establlshed a procedure for pre-entry matters. Qhey

now'need a legal structure to settle post-entry matters.

P

L

“-
Developlng states have Dercelved a need to have
legzslatlve and jud1c1al Jurlsdlctlon to enforce their‘lawe;

The chlef 1nternat10nal body where these stat

teke_their
Trade ;énd
y - the LUn}:edA
Nations General Assembly in 1964. ‘ .

In 1964, the Final Act I of *NCTAD,'recommendeé

inter alia, that developlng states shoula unaertake appro=

prlate legal and admlnlst"atlve measures and that the United

- Nati 1s and other bediss should.explore the possibilities

i

L3



‘f for the adaptatlon of leglslatlon concernlng the transfez of.

'.1ndustr1a1 technolody to develoolng states. .

L

-

An Intergove*nmental Grdﬁp on'Transfer of Technol-

- -

ogy was set up in 1970 to 1dent1fy the obstacles to trarsxer'

'of technology to developlng states. .In 1974, it requested

. the Seoretary-General of UNCTAD to convene an Intergovern-.

- mental Group of Experts to prepare a draft outline to serve

" as. a basis for the Dreparatson of a universally appllcaolo

»

uct on transfer of technology

1975 U N. 6eneral Assembly by 1ts Resolution

‘ @3_62 (S V I) made a 51m11ar recommendatloﬂ.

61

C
_ Res. 3362 (S-VII) (Sept. 1975), - whi

al
states, "3, All States should co- opsrate 1n evoling an
international code.of conduct for the transfer cf zech-
nology correspending, in particular, to the sgecial needs

-

UNCTAD: Proceedings, First Session, Vol.I, Final At ‘and"
Report, UN Doc. E/CONF.46/141/v.1 (1964}, at 57. Paraz 2
and . 3 of A.IV.26, dealing with Transfer of Technologyy,
state, "2. Developing countries should undertake appro-
priate legislative and administrative measures in the.

field of - 1ndustr1al technology 3. Competent interna-

tional bodies, including Uhited Nations bodies _and the
Bureau of the :International Union for the Frotection of
Industrial Property, should explore possibilities for
adaptation . of legislation: - goncerning the trafsfer of
industrial technology to developing countr:es including:
the possibility of concludlng appropriate Lnternaticnal.

agreements_ln this field.

Report of the Intergovernmental Group on Transfer " of
Tecqnolog on its third session, UN Doc. TD/3/520 (6
Aug., 1974), which includes, in its Znnex I, Res. 3(IlI)
of 26_July,1974 on The possibility and feasibility of an
international code of conduct in the field of =ransfer of
technology. . ’

Develovment and international econcomi e, C.A

1
“.a. .
o

of the developing .countries."
g <
: r

A
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'-fﬁ;ﬁ;.*ceneral Assembly héd nqlgo; aéé;t 7ﬁith "thé
que;tioh”bf‘tran§fer'of;té§§nology.iﬁits'resolﬁtidﬁs on the :
‘Deglafatyon on the'Estéblishménf of a New Intgrnatiﬁﬁél Ecé*
*1% Order®* and on the Charter <-:f .-5:¢c;_nomié_ :.Rights andr
Duties, in-the previous year, i.?;rin 1974.°% By the said
Aresolutioné, étates weré given the'right to-take measurés.in
the interest of théff national écohomies and‘té.ggéuléte‘thé
activities of multinationél-cofporagiéns within ﬁheif.terri-
torifs. Promofion of transfer of ﬁechndlogy for the benefit:

of developing states was also recommended.

““ Declaration on the establishment -cf a New 'International

Economic Order, G.A. Res.” 3201 (S-VII) (1 May 1874y,
which 'is based on equity, sovereign equality, interdepen-’

dence, ‘common . interest, and co~operation among all

. States, irrespective of their economic and , social - sys-
tems... It declayes, "4. The new international econcmic
order should be founded on full respect, (inter alia) for
the following principles: (g). Regulation and supervision

of the activities of transnational corporations by taking
measures in-the interest of the national economies of the
countries where such transnational corporations operate
on the basis of the full sovereignty of those countries;
(p) To give to the developing countries access .to *he
achievements of modern science and technclogy, to promote
the transfer of technology and the creation of indigenous
technology for the benefit of the developing countries in.
forms and in accordance with procedures which are suited
to their economies." ' ’ '

-

Charter of Economic Rights and Duties of States, G.A.
Res. 3281(XXIX) (12 Dec. 1974).  Aarticle 2(2) states,
"Each State has the right: (a) To regulate and exercise
authority over foreign investment within its national
jurisdiction in accordance with its laws and- regulations.
and in conformity with its national. objectives and prior-

‘ities..." Article 13(4) states, "All States should co-
operate iq exploring with a wview to evolving Zurther
internationally accepted guidelines or regulations fobr
the transfer of technology taking fully into. account che
irnterests of the developing countries." ' ' '

] L |
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. In its fourth ‘session in May 1976 UNCTAD Bgﬁgts‘

Resolutlon 89(IV) declded to establlsh an - Intergover*'ental'

-

'Group of Experts to elaborate a draft code of cond t for

'thg-_transfer _of_‘tecnnology.F' " The Gronp of Experts on

Transfar of Technology met six times‘bétweeanoyembén 1976
and July 1978, and-in.its:yaSt session, ‘it éompleteo'a_drafi
International Co&é of Conduct'on Transfér-or Tecnnoloqy

The first UN Conference on an I“ternatlonal Cooe of bO“GUCi

on Transfer of Technology was held 1n_1978. One of zhe

items on ‘its agenda was. aopllcable law and sqtt1ement orf

disputes' . ®? But the G*oup of 77 composed of oevelop:nq

»

states, and Group B, 'of developed-states, have let <their

apparently 1rreconcllable.ideologies limit the -chances of .

: . £ , :
attaining some kind- of consensus on the code, in the near
‘future. - As of.1986,‘the~chances of UNCTAD - code beoominq

anything more than a pure academic exercise seem tc pe very

International code of conduct on transfer of technoliogy,
Res. B89(IV) in UNCTAD Proceeo*nos fecurth session,- Vel.l;
Report and Annexes, UN Doc. T/218 v.1l, at 22. It recom-
mended, "(a) that work on ‘a draft code of conduct for the

transfer of technology should be accelerated with a. view

17

to its completion by the middle .of 1977; (b) =that ouchf
work should consist in drafting an internatiOnal code of
conduct." It decided +to establ:ish within UNCTAD an
intergovernmental group oI experts ..., 1in order o

- elaborate the dra t code. o~

°’ . The International Code of Conduct on transfer of Techn

5l-
ogy, UN Doc. TD/CODE TOT/1 (1978). ‘ N [

i

-

'2

considerations on drafting provisicns in the internation-

al code of conduct onr transfer gg\_echnology,‘UN Dec .-
TD/AC. 1/13 (13 Jan. 1s78y. It . deals with .possible

.-approaches to the choide cf "law and the choice of forum,
taking in account the positions taken-by both, the devel-
oped and the developi ng stQtes '

Applzcaole naw-and Settlement of Drsnutes Prel:m1naryl

AL



slimr rThe“code may be ebéndoned ~ However, an effort must'
be made outs:.de the UNC'I‘AD set up to brlng some harmonlza-."

tion 1nto -the 1nternatlonal legal systemilnuthe fle;d off“
»transfer of technology . - :

| Another 1nternat10nal body whlch has beeneindiff
rectly actlve in technoloay transfer because of its séecielt
'lnterest in the protection o*I1ndustri.a1 oroperty,'is the;
AWO ld Lntellectual Property Organlzatlon.- ihe 'Parie Con-}
ventlon for the Protectlon of‘ Industrlal PropeTyy' wae;
entered into force in 1883.‘? At present _it is under the

administration. of WIPO. Eut the orlg’nal conventlon was"

agreed to among the present day deve&oped states, and now,

the deve‘oplng states whlch were mere colonles at tha elme--”

have proposai a further revlslon of the sald conwenthn
though there have been 'oerlodlc reV1510ns 1n the. past.
The present revision nas been proooseo To suit their special
- .
needs and 1nterests and the same 1is unoer negotlatﬂon
Unlted Natlons Industrial Development O“ganlaatlon

(UNIDO) also deals Wlth transfer of technologyh bgt'more

with its technical aspects than with its legal{aspects.

' See, suora*note 22, N\ S

The said 1883 Ccrventlon has. been revised at Brusse s on
Dec. 14,, 1900, at Washington on June 2, 1211, at the:
Hague on Nov. 6, 1925, at London on June 2 1934, at Lis-
bon on Oct. 31;‘1958, and at Stockholm on July 14, 196%5

70
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71.9 9. Concluding Comments-

—Tranéﬁér of technology has to be fécilitated and
encouraged.'  But -cont:abtué} rglaﬁi;né‘ would not proceed
_émoothly due_to economic, social, poli;ical and‘iaeologi;al
differences betWeeﬁ partieé_aﬁéugtates involved in ,the§e 
:ftraﬁsactionsd Some sort of ﬁa:monizatioh, Some unifigd'dis~
puée settlenfent mechanism and.cértaiﬁ&rule§ bf.law governing

‘the disputes are needed. Chang€ in the legal structure is

-long ovefdue. Predictability and ce:téinty is crucial to
any legal ﬁelationship. Settlemen: oé diéputés should not
be left to the whims andlfancies of the ﬁarties, as this may
result in utter diéharmony. The wéaker'ﬁargaining_poWe: of
rgcipLents as welllas economic, social and o%her in:erest€
of the intérestéd states should.be'taken‘;nté COnsideratloh.
This, however, does not maaﬁ :hét'privétg\interests ci the
parties should be igno;édf It 'is not the‘purﬁose of th!s
« 5 . N \-‘

thesis to so suggest;:-Suppliers of technolog}, l.e. multi-
national corporations, ' may hgvé certain legitimate rights
but settlement of disﬁﬁtes is é.different area aiﬁoge;he;
whi;hfcan be.regulapgd by Qtétes involyved, wltﬁopﬁvcuf:a
ing pfofifability-and viapility cf a:technoiogy tré:ﬁiér
transaction. -It remains .to be seen whether it would be
right to'relegate'private_interﬁsts f@ a'éﬁéordinate pozi-
tioﬁ; as comparédAto.public interesfs of s:étgs §nd

ests, in general, of everyone invclved.



- R 6
! .. Most of thekartlcles“written .on . the.subject of
transfer of - technology deal with economic ,and ‘technical
7aspects of a transfer appropriateness of the transferred
technology, costs of a‘transfer“and restrlctﬂve bu51ness
practices. Settlement of dlsputes belng an area tradltlon—
ally left to the partles themselves to- regulate has been-
jv1rtually 1gnored Hence this thesis was undertaken to see
if there can be any - solutlon other than thé EA’SLlng _ree-
\‘*(_'dom of ch01ce As technology cransfer transactlons between
developed and. develOplnq states are '1ncreasing,_ more . and
more dlsputes are sure to arlse and hence, more'attentlon
chould be pald to their Sectlement lhough'arbitratlon as a
.dlspute settlemeht mechanlsmtmeets the aporoval of all three
groups of states (1 e. the Group of 77, Group B and Group‘D)'
it. has ‘not been cons*oered in thls thes*s ﬂas‘it}would have‘
unduly extended the scope of the thesis. Also, the “ransrer'
of tecnnology provisions under the recent Law of Qea Conveh-

tion, 198271 have not been aodressed

A -

. o The basic ouestzon that is be ng dealt w1th herein
‘1s whether, in view of the various interests 1nvolved the.
freedom’ of ch01ce of law and/or lorum whlcn has oeen the

,nalnstay in the 1nternat10nal law of contracts_snould be
allowed to contlnue or whether 1t should be replaced wholly
or partlally ‘by 1ncrea51ng government - -regulation/ ;

1nterventlon, especzally in the case of tech“oloqj techn olo-
’ ! t . . - .

v

7! Third Uniteéd Nations Conference on the Law of <he Sea - UN

Doc. A/CONF.62/122 (7 Oct., 1982}, Part XIV, at 113-117.

1 . : . -
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; Part 1( ‘

. PROPER LAW



Chaptér 11

HISTORICAL BACKGROUND

*

When dealing with the subject of the law applica-

. . 4
ble to-contracts, there seems to be a need to know the his-

torical evolution of variousr.theories; dealing with <the
.éﬁpl;cable law. This chapﬁer will be divided.into different
eras to show how various views and‘thed:i§51evolved, over a’
geriod of time, in‘ﬁieﬁ of thg'chaﬁééshﬁhat were.taking

place around the world.
'

2.1 1. Until the Twelfth Century-

- 1, ¢

In Ancient Rome, there was something w=kin to a

+ -

dual legal system. B 'Transactions between Romans inter =e
wer® governed by jus civile, whereas those between non-
Romans, or betWeen Romans and ron-Xomans were gorerned by

62

jus gentium. However, Caracella's edict in 2.D. 212 brought

all, Romans. as well non-Romans, undeér one =erritorial liaw.

v
. -

And territoriality was accepted.’? Every person withir a
. . . o . . o §
territory was.governed by the <aw of.-that territcry. !

2 Clive M. Schmitthoff, The Znglish ct of Laws (3rd
ed. 1954), at 18 (hereinafter cited as Schmitihcfs

1954).

- 49 - - S



of the place wher

settled there

1

50

. Cheshlre has mentloned that questlons concernlng

.relatlng to property were governed by the lex 51tus

contracts appear to have been dECIdEd accordlng to the law

the contract was made and transactﬂons

When barbarlans conouered the Roman emplre and

prevalent tlll then' 1n

persconalty nature of law..
‘own tribal law.’*

law of his:origin w1th nlm.’s.

the Roman empire,

the terrltorlal nature of confllcts of law

L

gave way to the

-

Each tribe was. governed by its

Wherever a person went

he carrled.the

there were as many leferent laws as there were

confl;cts of law gained a new dimension.

dlfferent trlbes Contracted,,each

law.

Though

real COHfllCt of laws

i

If two.

accordlng to Drofessor Beale

1

Wlthln a certalr terrztory,

tribes and

Dersons'ofﬁ

was governed by hls own

there was no

as each person was absolutely gov-

erned by his own! oe“sonal law 76 until

51ngle law or’ rule

inherent in the legal systems

there

*s a“certa‘

.whether it is v151ble or not

‘here wz’l be some ceohflict of laws

What would happen 1f persons A and B were to enter into a

contract

and the trlbal law o‘c A allowed hlm to enter 1nto

a partlcular tyne of contract but B S law did nox. A: in
' P.M. North, Cheshire's Private Tnternat*onal Law (9th-
ed. 1974), at 17 (herelna‘tet c1ted as Chesblre 1872).

% gaeea Schm*tthoff 1954, supra note 72, at 19;"See also,

Cheshire, 1974, id. a=< 17. - - s -
15 Martin Wolff, Drlvate International Law 21

T8

(herelnafter cited as Wolff,

See Schmitthoff[

1954

1945)

*

supra note

72,

at

4
&

{1945), at

Q.

-

LTI
LA I



such a case, would be ieft'withggfh:iyr/;emedy'against_s.
‘Even if prima facie, there is no. confllct of . 1aws the'

ultlmate result 1s Stlll elu51ve i.e.. . here 1is no:reconcil-

1at1qn of laws and.no 'sétisfattory' settlement of the dis-
o

.

pute. -

However, Wolff states rhat, "...sometrmes rhe.ner-.'
-ties geem to haue'been at iibe*ty to stafe not'the law
.under whlch they llved but= the law. Lnder whlch ehey w*shed
to llve "’7' This, accordlng to Wolfr ie‘ehe‘rlrst devia-

' tlon from the prlnc1ole of the oersonal lex orlglnls tne

flrst example of a chozce of . law by the coneractlng Dar—'
ties.’ h _ ’ l L 2. 3 v |

| This personalty nature cont*nued tlll the tanth
century when the terrltorlallty principle was revived, with
the emergence of a'reudaTlstlc soc1ety -n England Ce"maﬂj,.
and France Each person was.geverned by':he law c:‘the'teré
ritory of which'he wee'the subject 7o O*her lawe were.&isﬁ,‘-
regarded. In Italy, too, w1th the emergence o‘ c*ty seaees
‘like Milan, Bologna,fetc.,'terrltorlallty ga ned ponularﬁﬂfi“
'lty;‘F' Though terr1tor1ar1ey‘seems to “be .the ri Lght SOl”:lOﬂ-:

to conflicts problems, that is not‘so. It is dlfflcul; o’

determine which territorial” law is applicable, where two

"7 See Wolff, 1945, supra note 75, at 21.

" See Wolff,‘l945,‘ibid.

’®  See Schmitthoff, 1954, subra noze 74 at 19; Se= aleo,.
Wolff, 1945, id: at 21. '

'"  See Cheshire, 197 4, supra note 73, at 18.

[
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perséns, standing on. the opposite 51des of ‘a terr:.torlal

border, enter into a contract. o o :_"'

Hence, nelther absolute personaltj nor” absolute

. .
= N .. e

territoriality is the ultlmate answer. i - J'ZTU_

) ot o
* ~ . "

-y . »
- . R . ..

é.é'~ 2. From the Thirteenthg%ill.the.Figteenth!Centorf-

.o e
..’/, . - I . . B

- .~ In the thlrteen_h century, a number of c1ty states

developed 1n Italy, w1-h a resulrlng 1ncrease in commerC1a1

o

1ntercourse Eetween people. Also :7commerce develoned
between Italy and other countries like SYrie Arablar‘epc.
Thus thereferose'a dire need %or a new apbroach to the cone
flicts problem; ' |
Neitner terrltorlallty nor personalty orinclple

seems to have ,provided an answer. Uolff states Tthat, " '..

at flrst;all the judges confined themselves to applying <he '
‘law of their own'Cities.' This practice was thought tc be
‘justified ... pa“t’y by the idea that parties in choosing

their Judge llelCltly choose his legal system.'?? Thus, the

prac 1ce oF applv1ng tne lex fori was'.-&stablished. But "it
‘may have *esulced in hardshlp in choosing the prope ornn,

because Lorum-—shopplng is llkely to result in such a case.
i
'Partles may choose a ‘orum whose law is the most bene‘l ial

- to them.. Or, the paroj wzch the suoerlor barga nlng pcwer

v

*1- See Wolff,.1945, subra note 75, at 22.

o

'?  See Wolff, 1645, ibid.

-,
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may choose K?Ef?grum whose law.is the most beneficial :o

him. .~ T - - .-

Hehte in“A.D. 1200 Aldrlcus proposed that 1udges

should be granted dlscretlonary Dower to apply a more effec-

B

'~_t1ve better and more useful law.*? There is a subjective

quallty 1n thls klnd of proposal but that should not ac_-as‘

"

a deterrent aga1n5u its appllcatlonR It can a;so serve as a

_ba51s to arrive at a flxed ru1e of .law if one tries <o

'ascertaln the most ef‘ectlve and a better law for each type

of 'transactlon - These subjective terms should"pe”.:yrned

- . . . 1] . ’:‘l_‘;‘
h-ipto aﬁ,objectgye'rule of law. .The terms 'more effective',

'better', -and. 'more useful' have an inherent guality of

A -

] . . . ' ’
justness and fairness towards both, the parties as well as

P

'the';egieiétors, i.e. the states. As will be seen later,
"ghis proposal may well have beep'the Basis of  some of the

€

modern- approaches to conflicts law.

It‘was alSO* *n'this century, that a distinction

was made between sqbstantlve and procedura1 taw by Jacobus

'Baldulnl. Accordlng to him, the.‘orme* Wwas To be governed
by the law of the place ubi “ontracius est and the latter b
the lex fori.'* o ) .

Hence, an oscillation from the applicat:oh of tel-
R .r. ,' v Y .. \ ' .
ritorialirty to Dersonalty,.to territorial 1ty p iple, with

<

the apnllcat*on of the lex fori from time to time, completes

-‘-"
It

the whole scenario untll the thlrteenth century. . .

'3 See Wolff, 1945, ibid. : | e

" See Wolff, 1945, id: ‘at 23.

K -
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'ez | L © The fourteenth century cnanged the. face of the

‘conflicts problem. An Itallan Jurlst Bartolus de Saxofer-l

-

rato, for the flrst tinme, comb:.ned and made a compromlse

between terrltorlallty and oersonalty pr1nc1ples and pro-
o o posed what came to be- known as the -statutlst-theoryf;' He-
. l' oot .d dlsentangl ' the different . duestlons - examined _seoarately\

kall°legal velatlons which resulted in a confllct of laws,

. . and indicated the, ‘statute that accord*ng tol. reassn and
- - .edu1ty was the most convenient to everyone of them. ® Bar—

'8

{, o tolus created two statutes, viz., the Dersonal statute and

the real statute, and attemnted to brlng all fact situations

\

unde; elther of them. The former .statute governed persons,.

h X -

and'the‘latter,_things. He also founded a mlxed stattte To

) .o ¥
-~ o govern contracts. ’ Under thls statute the lex loci contrac-

R tus governed the Val*dlty of contracts, and the lex loci

. solutionis governed .the breatfi Cf Xéntracts.®® Later, a.
similar anoroaCthas~followed'5y Prcfessor Beale.®’

The sgstematlc separation of dlfferent legal rela-
t}ons Tand bringing of hem<?nder a fixed rule of law,-nb '
mattem how qenziax AT rule mlght be, was a gteat achdeve;.
. ment of Mhis time. 'Bartolus alienated oontractS‘lf:om :he'

strict personalty or territoriality nature and gave tbem a

b5 see Schm‘ttl

' e . bn e .
' See Wolff, 1925, supra rote 75, at 23-25: . See a'so
. —'-—'-':—_-—, . Ay - s . '
. : Schmitchorf, 1954 id. at 2C-22.°7 : -
: S ! See ainfra note 1C6. < : - : o Y

. .

-~
.

.

[

e,
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between the lex loci - contractus ‘and the lex loc1 solutxonls

-

._though such spllttlng of a ,contract also posed certaln Drob-‘

-/ - lems.** . - : - o .l T

This statutlst theory seems to have béen the basxs- ;
for the legal systems 1n confllct cases all over the world
B though, w1th certaln varlatlons con51der1ng the partlcular‘-

internal'situation_ih’each state.

.

- 2.3 3. Frbhﬁihe Sixteenthitill-thezﬁiéhteenth'Century: .

The 51xteenth*century brought 4in its wakc 2 great

‘zrench jurlst whe%e wo*k has been a milestone in the'field-

-

of conflict of laws,, especially_ respecting  contracts.

Charles Dumoulin had accepted the statutist.theory cf Barto-

,\“‘\ius but he preferred the personal statute —to such.an extent

(IR -

that he prefe*:ed to g1 re eFfect to the 1ntent;on‘or th
parties'nn resnecL of any contrace between them._ Fersonal

law fol'ows a person wne*ever he goes It ie ‘deter .*“nd Dj

1 ~

ce*ta:n flxed <;.'t—:;ne*‘a'I rules like nnuiCﬂalluj domicile, exc.

howeveh, Dumc Lin ac"ocabed that the law chosen by

. - 'A_ties-cou ,éﬁinw\Ehe? ghereverjthey went “ust llke the per-
o sonal law."'? -And from that day %o date, =<his princicie- of
- [ — N 'L‘ L} . . .
y Y. . .
- A . . . : 1 ) - '
'8 In some cases, it mdy be hard <o separate wvelldity. and
breach of contracts, if breacnh. coour: Tecause <he <con-.
. tract 1s held Invalid under one law and ot -undsr zhe
other. - o0 : '
\ ~ i - .
t?  See Sclmi:thoff, -¢%4%, supra Tncte I, &< Li-LZ Zae
also Chesh:re, ‘187, supra mncte ~3, -at L-1Z; es L.zn
. - . R " . -
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.[partyiautonomy' or 'freedom of ch01ce * has gained prece-

o deﬁcelover‘other fixed rules of law.-'whether terr;torial{

.

- personal or mixed.

.o

-HoWever Bertrand D Argentre a,contemporary and a_

—

critic of Dumoulln = theory, emphasized the territorial
aepect of-stetutism. _He belleved 1n states regulating with-

in their territory,?®! rather than in "persons choos*ng chelr

own law and. carrying it with them, *
-At that time, legal systems were ‘not rlpe for the

.

acceptance of Dumouilin's theory of party autonomy. Eutf
D'Argentre's idea.of territoriality was already an accepted

prlnclple and 1t was further developed by the Dutch school
. of thought 1n the follOW1ng century Emminent among these

‘jurists Qere'Peul Voet, John Veet rand Ulric Huber.

. o Huber's principles of territérial sovereignty have

~— ~influenced the  Anglo-American conflict  of laws.

In his treatise, Hiuber expounded the following three .princi-

ples: = _ - ' TN
. s | by
"(a) The laws of every state operate

within the territorial’ limits of such state and
are binding on all its subjects out not bevond;
.
{b) - All are considered as suh*eccs of
a sovereign who are found within his terrltorgjﬂ\
whether permaoentlj or temporarily resident there-
and . N . Y

»
»

3

.. : . ~

Wolff, 1945, supra note 75, at 26-27.

20

-thls thesis, . . ) -

—- ' See Schmitthoff, 1954, supra note T2, at 224 See(ilso
a : 2 C

Zheshire, 1274, csupr

These two terms are used svnonvmocsly for the purpose of

L



S Lo sT
_ : (c) Soverelgns out of. cqmlty act ‘so
* that the laws of each brought 1nto existence with- .
e in the territory may hold theif - force everywhere

so far as they do not pPrejudice’ the power of the'
law of another soverelgn and his subjects."” ’

L - On the ground of terrltorlal soverelqnty, states

had an absolute right _ to regulate persons and thlngs sub—

~ jected" to their Jurlsdlctlon, i.e. they had legislative*A
jurieaictionlover persons in their ter;itory: either perma-
nently or temporarily. Hubei'can'be cast into the roie of a

- new territoriaiist, in tﬁe seneelthat he valuethhe-extra-
tertitoriel aspect of territorielJ;teguletiohs; He was,

‘basically,'a territofialist. He did not advocate en;"ate*—.

rltorlallty as a matter [+34 rlght but as 2 matter'of cov“tesy

1
’

or comity between-natlons.- o -

Till the end'of.tne seventeeoth centt“j,iEngl:eh?
-ooofllct of laws was vertually non- exisgter A
~ bound to-apply their own law. Hence, <he lex
the contracts. _If;,fn a'part;gular,oase, a™ri

applicable, the matter was taxan out of .the/ E: g,:sh ju

diction and decided in the forum wHose law

English co&mon law courts aprlied only the

law. Admiralry.courts applied the general Law of Hationz oy
the Law Merchant.’’ However, in the beginning «of e weren-
Teenth century, common law 'c.urts were faged with the nLrom-

lem as to whether td apply common Law to

32 See Schmit thot-, 19541, id. a= 23.
"There was a dichotomy, as.tc |
law and Law Merchant, and as to’
courts and admiralty courts .

‘ R4 : | .

1)




hd .

They started deCIdlng cases accordlng to the Law ‘Merchant.

i

After 1660 - common law courts assumed an exclu51ve Jurlsdlc--‘

thn over such’ cases and the Law Merchant ‘became a part of .

the Engllsh common - law ’“'o

However, as England s- trade w1th the out51de world

increased, regulatlon of CanllCtS problems became neces~

£

sary.

In Robinson v. Bland (1760),°° Lord Mansfield
H . ., . r A

‘accepted party autonomy, though this principle was"not

largely accepted in English jurieprudence £ill the follow*ng

, 1
{>
century. . ; v ) -

~

e
o
vy
H
o]
(e}
ct
o
1]
o]
¥
3
(]
ct
M
b .-
e
st
ol
¢
{3]
o]
ch
94
H
e
ct
o
m
a3
{n
fun

rrived on

the world stage of cenilict ¢f laws. some very- emmiq&nt

o L P O
Jurists of different nationalities.

In 1834, Joseph Story, an ZEmerican professor and -’

~ '

judge, became a major prcponent cf the territoriality doc-

trine, under - the strong. influence of Huber.” Xe also
believed in the @xtraterritoriality of state regulations in
some cases, based.on.comity between nations.?®

. : . 4

*“ Alexander Sa Conflict of Laws in the. History of Eng-.
lish Law, in Selected Readings on Conflict of Laws, (Mau- .

rice Culp ed. 1956} .1'(hereinafter cited as Sack).

rd

' 2 Burrow 1077{ T W.B1. 234.
. R

Joseph Story, Commentaries on the Conflict of Laws
. . ' . L .

-
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Frledrlch. Carl von Sav1gny,_-arhdefnan' publlshed :

hlS treatlse 1n 1849

HlS theory became a turnlng p01nt_

o

‘1n the fleld of confllct of laws . :ormerlyh Judges estab-

»

‘-llshed ‘a connectlon between a person or a thlng and a tevrl-

-

itory. ‘However ‘Sav1gny placed more stress on a Legal rela=

étnnectlon wzth a parﬂgcular terri tory A

1- . e \,
person or a thlng may be connecteo w*th one part1cular ter-

“itlonship and 1ts

\

~

rltory whereas the legal rela 1onsh1p may be connected ”*th

_anotner, e.g;‘ ssﬁ thlrd state ]0¢nt ventures Suopose_

that pafties"A end B © States X and, Y respectlvely conoract

"f." -
to transfe* technology to State Z _hough pa*tles have con-
nectlon wzth thelr own States X and Y, thelr 1egal oelatlon—
. . - ' X

shup is connected £0 State z! y i
é.

Accordlng to Sav1gny, one'should try “to'diseovef

" .

For every Iegal relatlon (case) that legal. terrivory %o

wh ch ip its proper nature, it belongs or

_autonomy out he ‘avoured the. application of the lex loci’

jsoluolonls, in ehe abSﬂnce of apy chosen law.’® His idea of

the  application of the lex TO%é SOlU“lOﬁ resulted iy
.- splitting the contract, as oart*es'were_q refred by- the law g
' - oo .
" . . yo ,
(1846), at 28-49 (hereinafter cited as Story, ;Eéglt Seé

& also, Schmitthoff, 1954, supra note 72, at 28. .

*?  Friedrich Carl wvon Savigny, A Treatise -on The Conflic:
of Laws (William .Guthrie Trans.-cSO) (heﬁeinafte; ‘£ited
as Sav1gny, 1880) ., L ‘

5\ - ] - v

as See Savigny, 1880, Article 360; at 133.

**  See Savigny, 1880, id. at 134 f££. S

L} .
LY B _'J .

_ whlch, 1t -haSr ‘ts seat) " Savigny al'sc endcr=sed party

&
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"of  ‘the ;piace where they. wefe _fespectively to-.perform :
.- o Thoudh Saviényfs idea"is glndEEd pralseworthy and noteb.

L c worthy,'hls.proposal of splltting 1s not as it posed cer- -

\ . . ...

taln problems.

AN

Sav1gny proposed that the loths solutlonls or the

* ‘

place cf fulflllment 1 the seat' of a transactlon 'But

in pracclce, the locus solutlonls may or may not be the seat'

~of the legal relationshlp _For example 1n a sale of goods'

transactlon dellvera may be made in Stace X to a buyet who
_ \ﬁag,have to take them to State Y where they are to be used
N S
H_i : Here the locus solutlonls 15 State X, . but the seat may‘be" B

‘ State Y "The term seat"ﬂmolles one Dartlcular seat whﬂch_f'

has a domlnant right to apply 1ts law to a legal ”ela ion-

sblp "But here State K the locus solutlonls does not have'

any _nte"est in the transactlon
Sawlgnj ~be*ng an universalisz and not a'territof
l

rialist; belleved in the f;catlon of ‘a§s for each Type

oF legal relatlonshlp, *noeoendeat of the forum where z dis-

oute 1s brought o N L - h

"

Savigny's,'theory"reminds. us -of Aldricus'. ztheo-

ry.!'?2  The most erfective.and"more useful.law would and
0 + ' N - . N

should' l matelyL-Qe the law of the seat of a legal rela-

4 .
‘tlonshlp,‘lf Justice is . to- be done to. both , the partfes ahd

Ty . . . . - .
Y . . . . .

For example, 'differentf‘laws were  applicable in. cases
where errormances were to .-ake place in dwf‘ 2rent

states. } . S ot o .o . ‘ (;
¢ Lo . : : 7 . O .

See Savigny, 1880, suora note 97, at 199, R

100

101

- S ' : .o ’ IR ‘

17?7 See supra page 53 T . -

R . . 2 . . - . - .. -
supra r : o . - T
0 » # o - A L A
' - : ) - - .« : : ot -
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"thE'ieéisldtorssﬂi e. the states.‘ Though the terms used. are.
dlfferent and though Aldrlcus—*equlred Judges to apply the--

s. Sav1gny preferred to establlsh rules 1ndepen-

deent‘of'Judges“ the notmon béhlnd both 1deas is the same

Bo"=_f them*seem to have rebelled agalnst the r*g*d terrl-y
torlallst theory ,'.7-. . N oo ;
i P Whlle Jurlsts were pr0p051ng ta:idus.theories on;“

conflmct of laws, in England Judqes too were evolving .con-

.‘llct of law rules tn*cugh Jurlssrudence In Penlnsular‘ggg.
d - - ’

'Orlental Steam.Nav:gation'Co.'g; Shand 1}865) ”"aﬁd'in~

lozd V. Gulbert (1865) ““‘the pr lnc’ole of Dazty autonomy

came to stay, ) much 50 that in the -188¢ decision 'of In R

i

-ﬁ

Missouri Steamship Co. %% mandatory'rules-of the lex loci

contractus were ignqred-in'favdur of the law chosen by the

-

: 5 R - -
The English' jurigt Dicey.wah a staunch. LppIrter’
= T _ IR N : ‘

of party autonomy whefeas otheks ;like Westlake, - Chesh:

varties,

and Morris advocated :he.ob*ective'theorv .i.e. that ths law

. "‘ . ©oe R .
applicable to & ceTrtain situatidq is the one w:t ‘the most
N . . . ~ t .
1 '
real connection Wit it, C o , | : '
. ,\ . o i - . L ' -'.l . <. 4
- L R S . o - \' !
o B - ‘ o : . * o - v o . . . ’
» R '
- e . '..
- t - N
I . .. -
) - . ‘ . » . -‘. . , - 4
o 3 Moo; P.C.Cas. (N.S.). . , . ¢ .
'1ul\r ’ A - b ® -
LR B. 125, o - - :
,- da Q1 Ny P I TE o e
193 "42 ch.D. 321.. Ty 0T .
- : ; I . :
- w

b
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5. ThexTwentieth‘pentqry- . ' -

2

[ -

The conventlonal approach to the problem of con-

"ifllcts of law was overlooked in favour of the modern ones

-
. -

But the terrltorlallst doctrzne surfaced now and agaln in

-

:the views of. modern Amerlcan Jurlsts ’ o T

The terr1tor~alist theory was .rev1ved in the

3

present century by Drofessor Jogeph Beale % and later on,

it was adopted 1n the First Restatement on Confllct of

197 ‘Beale! s theory' is known as  the ' vested " rights'

" theory, accordlng ;}\i:ich a rightr or an’ ob1iga'tion in a
contract is created by bor vested i one partlcular law and

- henca, that.la;#;Fbuld govern that right,'rrrespective of

Laws.

where the dispute mayfhave arisen. Beale tried-to find a
sinqle major factor in'a-transaction which could iden:ify'
the . state whose law should goverd the transaction. %t

Accordlngly, ne split cont actslwith the~lex loci cont ractus
governlngrrne_v 1di y of contracts and the lex loc1 solu-
tionis governing t;;\ performance and the ‘breach of con-

-« 1

tracts.!?

L

Joseph Beale Selectlons from a rrreat*se +on the Con-
flict of Laws (1°3:) (herelnaﬁter C’téd as Bea 1935).

106

‘F"Restatemenc on Conflict of Laws (1934) (hérernh ter cit-
ed as Restatement, 1984). J Beale was tne ﬁéporter of[

~~  the Tirst Restatemen*

Robert Le‘lar Amerlcan Confl‘ccs Law (3rd ed 19?7),
ats 173 (He 1na’ter cited as Le&flar, 1977).

* 1oy

109

.See Beale, 1635, snora-ncge 106, g‘ . )

- s . ) o —p-"‘"l ‘. . - . . . -
A . . v . . . 4 :
e W Sg\ I - : .
E N ) . ) . . -
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Beale s theory was attacked by Walter Wheeler Cook.

L 4]
whose own 'local law' theory gave undue 1mportance to the

.

lex fori. Accordlng to hlm a forum never. enforces a for—

i

eign right , but, a rlght created under its own iaw though‘

'1dent1cal to the foreign right.?i® 1t creates 1ts own local

rlght but models it as nearly as posszble upon the law of'

the country in whlch the decisive Facts have occurred.
Albert Ehrenzweig,!® 12 another American ‘jurist;i'

also favoured the lex fori doctrine but with certaln excep—

tions, !'1!?

-Elliotf Cheatham and -Willis Reese put . forth nine
policies''* which may’ be considered by Judges in orde: to
ascertain the applicable law. These pol cy factors were

ingg, porated in the Second Restatement on Confllct o’ Laws

in 1971.%% L C R o

114

. ;./"? .V . - '.A-. V\ ” )

[

Cae

.. v W - ‘ .
P17 Walter W. Cook, "The "Logical and Lecal Easez of
Confljct of Laws" (1924), 33 Yale L. J., 157 (herein
er cited as Cook, 1924). - e
e ——t
4 [ .t . . !
. See Cheshire 19742, supra note 73, at.28.

Albert Ehrenzweig, A “Treatise. oh ‘the Cori;igg 9f L
(1962) (hereinefter cited as Eh-en*we g, 156Z).

119 . Albert Ehenzwelg, "Spec1‘*c Principles .of . P
International Law" (1968 IT) Recuell Des Couro:ie

Elllot Cheatham & W1llls neese, "Cho*ce of,ehe‘lpp*
_ble Law" (1952), 52 Col. L. Rev.- 959 (hemeinafzer

-as- Reese, Qpr norE' Getaals see infra

tg rt
mfbl

- M . ";' "\ -
Restatement “of tne Law, . Second. =
{1971y (hereinaf<er c;:ed ‘A5 Kesta
Forr more details, see *“‘ra rote L

-~ hd
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. N
In 1954, the New York Court of Appeals dec1ded the

s

Auten V. Auten case on the basis of the

, most 51gn1f1cant"

relatlonshlp test or the. 'domlnant contacts test 11§ This

-

wtest is Jnow also known as the centne ~of - grav1ty approach‘

:-

or the grouping-ofrcontacts7 approach ‘ ';- -

v;,. In 1957 Hessel Intema came ‘up W1th seventeen pol-'

icies in the llght of whlch the appllcable law was to be

-
ascertained.

A major break-through was: made ‘when'.Professor

Brainerd Curriet!!'® 'governmental-

proposed the theory"of

According to-him, ‘a disiﬁterestedlforum

Y

.~ should welgh the pollc*es ‘behind the substant*ve laws of the

interest analysis'

states w1th competlng 1nterests and apply the law:of the

i

state most 1nterested if the forum has an inter-

however

est,

or if it cannot dec de between two’ comoetlag *nterests

then it should apnly its own law. Tnus, Currie, in his own

revived the lex fori dodtrine Thougn he tavoured The

theory of interest'analysis

lex fori as the law of the

Lan 1nterest) or of the last

P

11

P

1€ 124 N:E. 2d 99, (N.Y.Ct. of Appls Y. For the facts of -
the case, see infra Dages 109~ 110 ' ’ ' ‘

See Hessel Yntema,

he gave undue 1mborcance to
first resort (wheh” the forum

resort (wWhen the forum could

- ®
| '

the =

had

" tipnal Law". (1957), 35 can. Bar-Rev. 721; See aiso,
Leflar, 1977, supra note 108, at'204; " See also, ‘infra

_note 167.

Brainerd  Currie,

!

Selected Essavs oa

PR

Laws (1963) * ch. 4, at 177

2963); For more details

4 -
. .

. See'in‘ra pages

che Conflice

ted as Cur
1--\'4

i a=1 'C.

(he*e na‘tef

-

<
i

:"J.E

ot

"The Ob'ectives of Private Interna-.
= ]
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-

decxde between two competlng laws), as the case may be.

- In 1965 David Cavers‘2° enumerated seven pv1nc1-

-

ples of preferen;e-, the last two be1ng appl1cable to’ con-

tracts. He tried to cover the sarea of;contraCts;‘aimost-in

LY

its entirety, with the help of'these two principles;

In 1968, Robert, Leflar placed his- flve 'choice~
. . 'I .

1nfluen01ng conSLderauaons"" be ore  the legal puplict  The
oy ) .
first four are similar toithose formulated by Cheatham and
’ t ‘ : . ’ .
Reese. But the fifth’ one,;v1g.,'the-application of a better

rule of law, "seems to be slmllar to' Aldricus’' proposal. ??

- . v
. -

— t——
T

2.6 6. Cancluding Commenﬁéf

-4
. »

Hence, to date, there have been various r

.law applied To contracts, viz., the lex loc: contractus, =he

lex loci solutionis, <he lex fori,. <he law chosen bv =he
parties, the law with the most real connsction, etc.
' ~t )
"“o * .
1'% - See infra page 11&. . : B -
' ~ . N T - . '

2% David F. Cavers, The Chdice-df-Law Process {2965j.¢ a-
" 181  (hereinafter ‘cited as Cavers, 953y, For more
details, see infra pages 117-119 ) ) T

* .
121 See Robért LefTar -VChoice-Influan;ng-?c.s;dera:;orz
_1n Conflicts Law!' (1965), 31 MN.¥ U.L.Rewv.' 257 (heve:i-
fter cited as Leflar, 1983); feor moie detalla; e

—.“ra Rnages I0-221."
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H Wever,

whether rlgld rules or. Flex1ble rules are better
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 Chapter III ..
7« . PROPER 1AW OF A" CONTRACT
) .
i LA o o ; o

. ~ This chapter shall dealwith . the wiys in which a

. “proper-law' of a_contract can be‘ascer%aihed‘5

% .
'Proper law' of a contract was e olved by Eng_lsh

k4
-

o jﬁristsh whibh'"exore551on ‘means the } law aopllcable to :a 
) cpﬁ;ract'. When partles choose a law comg ete1v anon

_with the transaction 1t cannot be vlghﬁly cdlled the t

Jér law’: It may be termed the‘ chosen,law df_the ;apéii

ble. law'. 'onper law' seems to bé'a term <o be. used wqan_
. ﬁfhe law is determlﬂ;d by an- obJectlve mntho“.éj;-w : f.i__

3.1 Détefmiﬁation of the Proper'fawff“\ . jf “-w 'gﬂ,f;a
R S v,

There are various ways of detn“nlﬁatzn.,ihlj;}€:c~

law, but in this thesis, Zor the
. * . . .

they have been broadly classified T
oi“determinatioﬁ;.which includes the - Thoo-
R b . M
" N ' e - ' .
LT ser, either expressly or Zmpliedly, e
w' R o N
'ob1ec:;ve metn which Incliides she L
N . . _.__‘ LI . ‘ a
S 19???,b? judges w-t? he ;e;; cI som ki ARt ATEE
[ ' : .

L4
1
th

i
]



. , © - 3.1.1 ;(l) Subjective'ﬁethod=
. . ﬁ -

Since fhe timefof'Dumoulin, in the sixteehtﬁ cen=--

‘mury, parties have been qrantéd‘aﬁ,almosf fundamental - right-

.- to choose«their own—ltaw. In 1865, the concept came to be

established in English jurisprudence.
. Dicey was a subjective. theorist and when he
defined tﬁe term 'proper law' of a contract, hé_toﬁp1etely

ignored proper law determined by +the chjective method,

According to him, a proper law of a contract is-
L. ' "... the law, or laws, by which the parties to a
] contract intended, or may fairly be presumed to a
. have intended, the comtract te be governed;. or {(in

,' ¢ .. other words), the law or laws to which the parties -
- : intended, oL - may fairly -be presumed to. have
"intended, to submit themselves."12* :
~'i ép' HOwever, he failéd to éhow which law would be the p:ober law

pucges could notupresume it fairly.

. /

a chey gave  undue pref e“ence fg the prihciple of
party autonomy qr Freeqo of ch01ce.‘ Unlike Duméul%p, hdw-
_ever, Dicey distin - ed betwearn an e\o*esg and an impiied

choice of law. He elt that .parties have a r?gEtAto-Eh¢o$§_
their own law, and in "the absence of  an. éxpreﬁs : |
}i.' . Judges are»undér a dutg to.ascéftéiﬁ'ﬁhat p‘”. )
the applicable;iéﬁ. ?hé:'présﬁmed'infenfioj!

- . ' " . : ’ K

: _ ~ o e N\
. ders on vagueness, even,wluhout any Jairness inclucad in

. : Partles maylor may not 1ntend alrlj and Jucge i the end;

- . . co- - . . s
- . Lo - - . . - .

123 -See suDra notes 103 "and 104.
‘T“gf“ v. chey, A Diges: 6ffthe-Law of
ence to Con"'ct of Laws (1896), Rule

r
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have to rely and would relybon their own judgement, though
: : : ‘ . &
- helped by some. external factors, or rebut able presumbtlons

- : ) to decide cases before them. Presumad 1ntentlon would be

: . e l
best ascertained by the objective method.

Later on, the_definition'of_'proper law of a. con- .
’ e
tract was changed Now, a proper law-of a contract means

< : o thej%ystem of law by whlch the partles intended
L o the contract to be governed, or, where their

‘ ©intention is neither . expressed nor-to be inferred

_ - ... from ‘the ¢ircumstances, the system of law with

. + - - which the transactlon has its closest and. most

- ¢ real connractlon."‘zs . - ' " '

The express and implied choice o©f law -will " be ’

-

. dealt w1th separately

~—~

A '-3.1r1“1‘4 AL Ekpfess Cﬁaiée'pf'LaE:'
- : &
'_(A)-Genefal-:-
The D“lnCIPle of party aatonomj.ls now accap;ed n"-_w
Anglo- Amer*can confllct laWs but -it-jis not w;thput .its?‘
"share of .critics. . _ )
' | bppotéhtei of - the subjectite ﬂethod/theoty have
N
-7“ . cr1t1c1\ed it on the ground that lt allows parties to leng*
late 126 even if ‘only for themselves.' This, in-fact, is a,r
k_._' o -

/-

125

J.H.C.Morris . (ed.), Dicey and Mortié'gg the Corflick o
- ~Laws (9th ed. 1973), Rule 126, at 721 (hereinafter cite
.8s Dicey and Merris, 1973). o SRS o -

(L

‘28  See Beale, 1935, supra note 106, ‘at 1079-1080. Tme
s '

B e states, "The fundamental objection to this (party auton-
omy) in point ot theory 15 that lt involves permission

a
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right accruing-only to sovereign states._ And such party

-

legislation may override state legislation, unless it falls

within any of the exteptions to the principle of freedom of

‘choice. But this attack has not much reduced its vlab111ty-

:as the ba51c pr1nc1ple 1n the fleld ©of contracts.

In one of the najor cases on contracts of +*his

century, VlZ., Vita Food P"oducts Inc. v~ Unus Shloowng

. Co.,'*7 it was held that the law chosen by“the part*es need

Yy

not have any connection w1th the eransactlon cahcerned

In’ practlce;‘however there are some 1nstanoes when oarty

autonomy is. not permltted €. g ‘'when the apolicable la does

not have any connection with the transaction. Thus, 1n

x

effect, the decision in the Vita Food Products case -has -

eroded to a certain extent.

- - N s

'« If parties are allowed a free rein cover their czon-

tracts, . unpfedi;tability may- éet in. And such unlimited

power may be extremely‘damaging, particularly in technolaegy

transfer. transéctions,' where there 1is, in most cazes

_unecual barqalnlng power. Ihl&-would_give.technoloqy SuUR-

L]

pliers a strong upper hand over recipients, and eventually,

T - P

td the partles teo -de a leglslatlve act .. The meaning
"of the suggestion, in short is that‘s:nce‘the-pa::;es
can adopt any . foreign law at their pleasure to gcvrern

their act that at their will they can free hhemcelupﬁ
‘from the power of the law which would otherwise apoly.to.

thelr acts.

127 (1939) 1 All. E. R. 513, (®.C.); For the factz cf <h
-+ ctase, see infra pages 72-73. ' -

12 see id. ‘at 521, which stated, "Conneczion witnh English
law is not, as’'a matter of principle, essential.”



- and so, they,could choose a neutral la

71

-
»

it may lead torthe'apoiication of laws_benéfitial to-the.

.
-

suppllers

Though the pr1nc1ple of party autonomy £01lowed
everywhere may become unlversal and unlform 1t may be. a
unlformlty of xhe rule and not a unlﬁormlfy of the result

H

or a unlformlty of ‘the’ aoolzcable law. d Each case would_chen'
[

be* dealt with on 1ts own merits and its chosen law w1thouc~

any unlformlty in 51m17ar types of eransaCelons. Judges,

esggcxally the common law Judges who have, since time -imme-
mofial looked atﬁthe precedents for quiaance in detr'i dﬂng

51mllar dlspuces and transactlons,.may be bere-t of such

support.

v

Suopose that in a 1icencing agreement betwee. Cor-

poratlons A ‘and. B of Staees X and Y respectively, the law of_

tate. z 1s chosen as " the appllcabce law. ‘In a similar

.

-llCenswno agreemenc betwéen Coroo*a' cns & and C of States X

and 2. resoectlvely, the law chosen of State X is. chosen. .In
the formé?’?ase Dartles are of an ’qual'bargaining power -
izggo'goﬁern.their con-
kY .
tract. But ﬁnuthe latter_case, C is a small firm and hence,
a weakef:party " So, A could impose tne ch01ceoo‘ its own
local law ‘which may be oenef1c1al To it. | |
If one follows the pr ncmole of oa*ty autonomy
without any reservations, tnen the aopllcatlon oﬁ the c¢hosen

laws in:both of <he above cwo examoles is. Justlf*abLe But

should such unrestrlcted appl 1ca*1on of  party autonomy be

-



EL

.Tmuch guldaﬁce elther from the partles or: from Lhe;éule-of

considered invalid as against <he

.dlrectory and not “obli gatorj and <hat

J
. !
. . o D ) ) AU ,[ 72
- ./' - ’ T ""‘ e r—.“ - JE ’ o . ’ .

J

permitted? Unfettered party autonomy-may lem& tc 1n3ust1ce

-

'because the oarty wlth the stronger bargalnlng power may be

.

'able to’ bargaln for 1ts own law and- get it. . Also, a judge‘

Y .

looklngfat the above two examples when dec1d1ng a thlrd

elmllar case where no law has been chosen would ‘nhot have

1

- law. . He, then, would base hls declslon on "his own ideas of

Y
h ‘ ) . - ! -

jﬁstice,.which would be'yery subjectivet ‘He would alsc look,

'at hlS own conf llcts *ules jxu,order"tofarriVe-at, a, just

N "I""*..

deciSionh ThlS may glve r1se to forum shopplnq on the part

- .

of the partles "also, there would not be any- Dreolctab ity

.- . . ‘ .

or CertaintY'in the GE”lSlon, as freedom of ch01ce is not

-

absolute.- - ‘il. . ' | s

¢ ¢

. ‘In ‘the ‘Vita Food Products case, !?? Unus Shipping
Co. of Nova Scotia contracted with Vita Food- onductsllnc.
0f New York for carriage of z cargo af cured herrinygs from

Newfoundland to New York! The Bill 9f tading issued at the

'

Newfoundland port failed_ to incorpo:ate.‘the Hague PBu

es

. -
.

whichha been adopted by Newfoundland's Carriage ¢ Geods ,

by Sea Act, 1932, It pro/'f-ided for

lish law. In reality, the bill of

courts held" .that ' provi'sions in

5

them did not make the bill of lading-ilieqam‘

-had'the effect of lett‘n oartles legislate
] 2 . 9 ZL

‘2% See supra, note 127. -
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by choosing the Engliéh law.
) England whose law was chosen was. unconnected with

. . ) -

the transactlbn. and Ihence ‘1ts law should not ‘have',been_

. applled by the judges. Its law was-not the proper-law' in,

the strlct sense of the term, i:e. it was.not chosen in an

* -

objective manner.’ The WOrd proper ‘connotes ‘suitability’,

.
'

"justice', - rlghtfulness In this case the"English law was
not the right law. .. : : -
The Neofoundland Carriage of Goods by Sea Act Qas

a self-limiting statute whose "enactment was within the lag-

islative jurisdiction of Newfoundland,.in neSpect of "any
.acts done within its territdry. But he statute was under-
mined. If such’ statutes are to be ettecclve, legisiative

*jurisdiction should either be accompanied by judicial juris-

diction so that’ the law may be enforced, or be authorized

«

under an unlve*sal rule of law, ‘
A short-combng of self-limiting statutes is that

the states enacting them cannot enforce them against parzies
affected/by them if parties decide to submit to *the forum of
another state. If there is a self-limiting statute enacted.

-~

by - a substantially interested state, freedon of «cnoice

should be curbed. in favour of enforcement of +hat stat-

ute 13° Do .
-»
' For more information on self-limiting sTtatutes,  see
F.A., Mann, "Statutes and - the Conflict o©f Laws"

(1972-73), XLVI Brit. Y. B. Int'l. L. 117.

—_— — - =
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By t oosing the law-of a :mrticuler state'fthe
parties'submlt themselves to the mandatory rules ‘of that

state and also to 1ts dlrectory or opticnal rules of law.

Thls practlce does not seem to be just because there may be
. P

other sa.atec whose manoatory rules’ may De more 1mportant

-

than those ox the choser state,

If; in the Vita Food}--oduccs casef[;hglrsh Law

had some "mandatory rules contrary to _hose o)y Newfoundlandg

.

. whose  law - may have been apollcable in ‘the absence of ;par-

~esfed and\interested states, the rules of the latte

. : . .
ties' chdice, thanEQe rules of the forum may have.overrid-

den those of the latter. «

-

- . L]

n

uppose that Corporations A and G of States X and

~ " - 1

'Z respectively, enter into a con<tract o transfer technolodq:
- - j

to State Z. They choose the law of State ¥ with all 1ts

.mandatory and directory rules.. If State Z has also srnacied

some *ules to protect its cit:izens from a Stranger Igrelgn
palty, suchrrules may be iheffecti"e,,if State X has dome
exactly contrary tules. would such a result.pe wige? r
may be adviseble for.mandator? and dlfectory':u

ested Ltates to have precedence c¢ver those *of un:interezted

states like England in the Vita Food Products case, whose

W
b}
it
[N
]
w

law may have been chosen by the D Le among Cninser-
o - v . -

apply. And, between varisdus interested states, the rulez of

..che most interested state should apply.

[

ay
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. There may be an even gre ter problem if the unin-

terested state whose law is chosen is also ﬁhe forum dec;d-

.;‘ o :
.may be able

Hegd
W

to exclude all foreign laws contr ry to its own, under the

ing the dlspute. _ In such a ca e, the foru

gulse of enforcing its 'public polficy’

The above 51tuatlon may even lead to -a dellbe*ace

evasion ‘of law,"especially mandatory rules of +the most

R .
interested state. .

The' drawbacks of %he principle of party autonoﬂy

have created a need to place some 'limitations' or 'restric-
tions' or 'qualifications'!?? on its absolute implementa-

tion. However, such restrictions are placed by tHe forum
according to its law: and pot accovdlﬁg TO some supernational
universal law or accordlng to the law which would have been

appllcable in the absence of the chosen. law. A choice-of-

-law clause may not be recognized on <he ground that it is
against the public policy of the forum. The decision wheth-
+er or .not to enforce suth clause is subjective to every -

individual state. Thus, parties are granted a looohoTe to

choose a, forum whose restrictiond are less strict and whose
public policy is more libera<. Each of the restrictions is
1}

seen in the light of the lex fori, or the lqw of Ene forum

where -the action is brought, and hence, forum shopping may

! This is what happened in the Vita Food Products case.

"However, the forum may also invalidate a choice-of-law
clause as contrary to its public policy.

112

S 133 Thesé"three terms are used interchangeably in thiz <he-
sis. . .



result.

These quallflcatlons are partly

dec;51on cf the Vlta Food Droducts case whlch

states,

possible, provided the intention expressed

L9

legal and provided <there is no reason
.!“ :

choice on the ground of publ

ic policy."1t?

v

of

»

A

Let us

consider each

together with others,

-

(B) Exceptions-:

(a) Not Bona Fide and Legal-7

The chosen, law™“must

term, 'bona fide', at the wvery least,

It has been definea,asJ

'on or with good faith, hores tly,
* oDenly and sinterely.''’® This would seem to mean that par- |
oL . - i
ties must choose the law with an honsst intention in mind,
e.g. 1in the interest of convehience, and should not evade .
.. - . N , .- P .
any law which woulcd have been applicable in the absence cf
- such choice. . As some sort of .evasion is inevitvable, =the
| v. 1 [:': . . ‘J, - -
term _'bona fide'-may have meant <that parties should %o
. . . SN}
'?* See suprd note 127, at 521. o
'7* Gulf States Utilities Co. v. Heck, 191 So. 2d 751,at 766 .
(La. App.); See also, 5A Words ang~Fhrases.(Fermanent
.ed. 1968), at 47 (hereinafter cited as viords ar& Zhrac-
es). '

it is dlfflcult-to see what qual

these

be bona fide

séems

76

embodied in the

inter alia,

fications are

ism

*fide and

-
[

he

LA

for aveiding

gualifications,

ES

and legal. The

&,

To be ambiquous:
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evade some mandatory-ruL; of law, |by making Some contrary

choice of{law.
that. 2 certain

*

aw of S ate Z,

‘Suptose"in the above exampl
‘ciause in the contract is forbidden by the'
but the 3law of State X permlts such clau es in the coni
tracts Such eva51g%1 of the’ ptonlbltory -law cf St 2

should be t*eated as not bona flde

The term 'bona fide' has-also been defined as in,

good faith - honestly as dgstinéuishéaff;oﬁ'bad faith; with-
out,fraud or“utfair dealiné.'u’ StpDOSe that éorporations A
and C of States X and 2 resoectlvelj, with enter 1nto‘a con-
tract to transfer techno;ogy to State Z. They have uhequal
batgalnlng power, the former be:ng the strenger party and
the latter being the weaker party. " They choose the law of
State”X which is beneficial to A. " Should, the chosen law of
tate X not be deemed as mala g;gé begttse of t"e\ynegual
bargaining power between—thelpartiés? . ‘. R
In any case, what is ggﬁg giég and what is not.so,
is a very subjective debision‘aﬁd wéuld‘dépend on -the atti-
tude-of judgesl. There ére no universél.standards to gétet—

~

mine what is bona fide ana what is _mala fide. Hence

- - “ .
‘choice of a Dartlcular law may be bona fide in one forum but

‘it may not besso in other interested statgs. Even judges in

'1¢  See supra page 74.

n
[y

State ex'rel. Pieper v. Patterson,: 7b‘N W. 2d 838, at
841, _40 lowa 1129; See .also, Words and Pdﬁases suDra
Hote l ‘at 47,

137
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the same tate may dlffer .on the polnt 111 - Subjectivity '

" brings wit lt, uncertalnty and lack of uniformity. .

(/

Legality ag‘a coﬁtract'may be interpréted‘ia theff\_/

light'of various laws and net just the lex fori. For exam-"_

ple, a contract may be:ﬁeld illegal under thérlex loci con-

Lractus, under the lex loci solutionis as far as its per-
T . o>
formance is concerned, under the lex fori; or under the

propér law. But, if the'prober law is the one ascerta:ned
by the objective mehhod rather than ~the subjective method,

then such 1n;erpretatLon may carry more welght. For exam-

» -

ple, if g contract is legal under the law of the state kav-
ing the most 51gn ficant relationship with the transaction,

its legality may be more justififable than if the contract is
legal under the law chosen by the parties, because par<ties

would not'be foolish enough to choose a law that would ren-

.

der ti heirx contract i legal

‘3'r.ééa_ﬁgale,-l935, supra ncte 106, at 108l. He states,

. "In many cases, for instance, where the parties aktso- -
lutely accepted and followed out the law of the place of
performance the courts have nevertheless held the agrec~

‘ment to adopt that law not to be a bona fide agreement .
simply on the ground that. their intention was to avoid '
the more stringent provicsions of the law of the Fplace of.
the making. This fcrm of the rule leaves it for the
court to determine whether the parties did or did net
act bona fide in adopting one law or the other, and :it
is often dlfflcult to anticipate what the courtc will
decide. Thus, in two cases (Jackson v. American M. Co
15 S.E. 812, 88 Ga 756 41891); Odom v. New England 4
Co., 18 S.E. 131, 91 Ga 505 (1893)), where to e or
nary aDprehen51on the facts were Dractlcaffgfig:nti
the same court held differently as %o 'the bona fides
the parties; and then as a result, appl:i led differe
laws to what apparently were identical contracts."

0 [y
3O g

[g IS T = I

1 L




(b) Objectionable to Public Policy-:

_ . N A ] . .
1 “ T ¥ » .

f . . '
- . . : . '

: ' _ Anéﬁher llmltatlon placed on freedom of choice is-

that the chosen law- should not -be objectlonable to the pub-
- L < -

lic policy of the forum. N _' B

Just ‘as in the case of 'bona flde in‘éhe case of

public pollcy, it is the forum's v1ewpoznt that counts.
‘When a case s said to have been decided on the basis of

publlc Dollcy, it normally means theupublic policy of the

forum. A& forum can decide disputes before it entirely on

the basis of its_publiq'pélicy. It may consider the public

policies of other states; but that would entirely depend on

- .

1ts discretion.
.0

e

If* a certain clause in the contract or if the

whole contract is void as against its public policy, <zhe

forum may not enforceé such clause or .such cornTract, even
™ . —— . '

though it may be valid under its proper law, i.e. “the law
applicable in the absence of any choice by the parties.
oo Howgvéi,‘it has been heid that certain types of

transactions, if deemed valid under their proper law, though

=¥

¥ fori, may .still be

=
i

void but not illegal under phe

. ) i 7 Ly o
enforced bwn the forum, so long as they are not centrary to
the senpse of morality or justice of the forum. Saxby v

Fulton (1909) is a cése in point.!'® In this.case, money

was lent in-Monte Carlo where gaming coritracts are valid for

the purpose-~ of gaming thére.‘ The Znglish court held *hat’

' . (1909) 2 K.B. 208"



.-:' LY ) b . ' b :".‘;' ’ - . ‘c.. - | . .V - :halo
the money was recoverable in England even though such.a loan

‘-.

A

_was v01d in England

, : bl

. -; - The reverse should . also be held true If a ‘par-

'

ticular clause is v01d as per. publlc pollcy of tne praper

law which’ nas ‘been determlned ObJ&CthEIY, but not accovdlng
’ '
. to the lex fOri then such c;ause should not,be‘enfo:ced.

S Suppose’ thet Corpo atlon A of state'X and Corpera-

tion C of State Z enter 1nto a conoract,to license technolo- -

e

. pollcy of State Z orblds a, oa olcular clause 1n contracts,
N . -

e.g. a clause choo51ng an unconnected law, -but such clause

e is oermlsslble under the ouallc DOllCV of State f t should

- not be enforced as otherwlse there would be an . eva51on of

D v gt i e , -ﬂ‘g

the proper law rorumxshould welgh the 1mtere5ts of various

©

'afgy to State Z. Tney choose tbe.law of:Stete Yl I public

"1nterested states and con51der the DUbllC pOlle of the

most interested ,state, especially if policies of 'various

4

states differ.'*? Every.legal rule should boil down .to an
S - Y g ) _

- B

interest-weighing if its purpose is to ‘do Justice. ' In che

above’ example, if State Z has the most substantial ccnnec-

‘cy are igner ed in Favou“ of the law nd public policy of the

forum this may result in an evasion of the moss subsztantia

ly connécted law. The purpose of .its law would be unds

mined Ky parties$' choice. : : e -

-~ 1

149 See Schmitthoff, 1954, supra note 72, at 130.

141l
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“ R .This is’ Similar tc what has beer. proposed by razrerd

Currie.

-
¥

tion with the trensaotionf_then, if its law ‘and public ooll-



%

*

~ forum, it would b eéntirely.in the discretion ¢f such forum

-

;L S --;_g'ﬁ,_
S | R »81

In technology transfer transactions' clauses ~con-

" trary ‘to public pollcy of the most closely connected soate

‘should ‘be held v01d everywhere. _ Otherw ise, the speéial

interests of such statee, which they seek to:regulate, may
'not be protected, as the forum may have comoletely dlverse

interests. Thﬂs may hapoen when. the most close1y connected
-

state ie*ardeveloplng state that is trying ¢ protect its

ecoﬁom}c,:eocﬁal agd_developﬁental interestsi#hfoggh public

poiioy,-anﬁ.the forum is, a aeveloped State‘eith no suoh

'interests;IGSuppose Ehet, in ordén-to inefease its oepita1 

ke ]

base, a developing state lays down a. oollcy whereby, the Yem-

El

1thance of . DfOeltSIJyﬁ?fbrEIQH COIDO“&LLOH is not Derﬂvuted

L4

for the flrSt 5 years of it 1ncorporazaon in the developinq

state.” The law may not be cognized in a.developed state.

India has .laid down certain guidelines for Indian entrerre~

neurs to use in the caee of Zoreign coi‘aqp ration .agre emenzs

N LR .. . . . . R
and one such guideiine reguires them To subject their col-

laboration agreements .to Indian laws, '“? "If, in conerexer-

. ‘ ..; . . Iy - . : ) .
tion of such a guideline, an action is Lrought in =z foreign

v

)
+

wiether to give effect to such choice-o®law clause or not, .

.o : C -
‘depending on its own public -policy and conflict =rules.

here will be conflict of interests between thé twd states.

Y

In euch_an event, the forum should consider the policies of

the most ¢losely connected state i.e. the developing staze.

N , . - . .
For infcrmatior on these guidelines, see Como:lgeﬁec,
Supra note Z4, -at 86. - -

142
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(¢) No. Conmrecticn with .thé Trafisaction-:

L]
-

o s . =

Thls cuallflcatlon was ehpressly rejectec in. the

K3

{dec151on of the Vlta Food Products ‘case . Wthh sLated that'

L,
il

v, connex1on'w1th Engllsh law 15 noe, as a matter of’ p1 n—_

-

ciple, essentlal-"l“’ : This. suatementAhseems‘ to- have been

\ . .. - .
unwarranted; How ‘can a law.of a state wh*ch does not have.
. Y [N wolns -.1; [N '.Nr- )
. any 1nterest in: the outcome of a dlspuee anc the. qec1 ion

:

_under which law may not even ba used s a preﬁedend be the-

“governing law? ndgblsh law dld ﬂot have any *nuevest 1n:hne

.outcome of the dlspute. If anotner case s;.*lar tO‘ehE Vleal

- Food Products case arises 1n Englaﬁd ‘Lnis case may no* be

S

applied as a precedent. ;If, on the contrapy;va',iXed_rule

of law is established, it would act as%ajprecedent. "t el

The statemeﬁt ir the Vita :ood PTOOUCLS cay L does

. { .
.not agree with one s sense of logic and ra iOnality., Just

~because parties decide to choose the'lawsibfuuﬁopief their-

* [

v . . - . .o e T ’ B
choice does not and should not render all ldaws of the intTer-

ested states inapplicakle. Such chosen hﬂﬁ'hoWeven,nﬁay be

used with other externals factors in ‘arriving at- the croper
law. - e - ,

. '-':?‘."..:l‘. e Co- '. . . . .
Such an unconnected law sheould be tregted as [a--

ot

.-

mala fide choice because, even if. one's ‘imagination ds -

stretched +to the utmost, it would c“ill-fno;-‘ber~a,,fa;ﬁ.'

f M . ’ " N ...l
chodice.: Fair cho*ce would mean a connected “law ‘and, g

1e3 See suorénnote 128.
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there. is: more than one connected law then the most cornect~

ed 1aw. Since the tlme of the Vlta Fooo Products dec151on

'courts also seem to have come to a 51mllar conclus;on. .

‘u-@t present Judges cend to apply the test of the-

mosz substantlal connectlon ‘or reasonable_connection',

or napproprlate connection', in determining whether the cho-

v

sen law is applicable or not: ' B
¢ b . - oo . . . - !

" a

Out of these three tests the 'substantfal connec-

tion test seems to be the most desirable 1n—che 1: gh‘ Of

justice and falrness Only the law which is substanclally'

;connected cught to_be applied.
h b . . c " r . ) . . .
If there is more than one law which is substan-

tially donnected‘ judges shduld choose becwee ei her of
them 1rresoecc1Ve of any ‘chaice. by partles, and if ‘one. them

is also“the oartles choice, then that may be applied. Even

_1£ thev have. chosen a-law, judges should ascertain the sub-

scanclally connected law. In the case of transac-ions for

sale of goods, there may be more.tnan one sﬁbstantially con-

nécted 1aw. The Restacement Second states that, "as to a

rDartlcular issue, a contract may,have a "substantial rala-
i
-xtionship" to two or more states, it can have its "most sig-
nificant relatiocnship" to only one."'**. But in technology
. - N N - . . -~ " L .

- transfer transactions, it may be fairly easy teo de%termine

the substantially cornected law, because it may be obvious

as to which state is most closely connected with the trans-

action.{'onlyfiﬁfew stateg are, normally, interested in one

See Restatement Second, 1971, supra.note 115, at &51.

lus

b



particular transaction, viz,, the states of suppliers and

recipients, and in the case of thﬂrd state JOlht ventures

-'4 -

‘the state where technology is to be ultlmately used
{ Reasonable connectzon 'w1th trensactions seems to

be only one degree bEtter than ‘an.iﬁterest' opoposea by
Prof. Currie. However, he has not defened what such inter-

est ought to be to entitle the forumito apply its own law.
_ . - : - , 5 .

.

Suppose, in a management contrett, that technolcqgy
supplier, Corporation A, and techneleogy recipient, Corpora-

E

tion C, choose the law of State X the domicile of‘A:f The

contract is to be performed in State z. the domic cile of' C.
- \

Moreover, the contract was made in State Z and paymen_ to A
is to be made there. ‘In this case, one can safely gonclude

that State X which_is reasonably comgmecied and which has an

. . - - . . ’
interest may apply its laws, especially “if the action 1=

- -

breught in State ¥X. But, if one goes a step further tc Lock

for the substantially connected law oOne dould encougte: the

*
-

I . , . N L
law’ 6% Z which would, ordinarily, be aoollcable Hange, the-
abpve statement'“® can be modified thus, 'as 'te a partizular

issue, a foreign contract will have 'reasonable relatioc

o]

ship' %;th'all the states involved, it ﬁey have suoo:a tial
relationship' with_two:or more stetes,'ﬁut, it can nave a
'most-significant relationship' with onlylone.'

‘; The Uniform Commercial Code'A(Sec.l-lOS) 0f <he.
U;S.A.. favours party autoqomy but it limits such cholce =o

laws with a 'reasoneble_relation' or ceonnection tc &

ranz-

1“5 See Restatement Second, 1971, ipid.
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“action.. " It further prov1des that” 1n the absence of any

such ch01ce a court would apply the test of .approprlate
relation'.?*® R . o '
. It would be dlfflcult to ascertain whlch term,

reasonable or- aporoprlate COHHECLIOH refers to a higher

'degree of cdnnectlon w1th tbe appllcable law. In fact the

code may have been more effEClee 1n brlnglng about justice

if it had 1ncoroorated the _substantlal - connection test.

The decision as to which law is reasonable or. appropriate is

subjective, as there are various de ree .in them. ‘However,
g

the substantlalTy connected law or the l - having the 'most

[N

‘51gn1f1cant relatlonshlp wzth-the.transaction may be objec-'

tively determined as there wouLd be one such law especial-

ly. in the. case of technology transfer transactlons

Hence as of now, the s_a_ement 1 the Vita

-

Food products decision seems to nave only a historical’ and

--_-'- -

academic value.

{(d) Adhesion Contracts-:

* -
tv¢ 1 uU.Cc.cC. Sec.1-105 (1978). It states, 1in its - sub-
section 1, "(1) Except as provided hereafter in chis

section, when a4 transaction bears a reasonable relat*on
to this state and also to another stare or nation <the
parties may agree that the law, either of this state or
of such other state or nation shaill govern their rights
and duties.: railing such agreement this Act applies <to
-transactlons bear:i Ng an apprepriate relation to this
state
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AN 1n whlch one of the Jparties usually adheres to the concract

X .
R as it- does not_~wave the necessary power to negoclate and
change the terms: In these types of contracts aopllcable

Yo% . .
law is chosen the stronger party and 1s, invariably, ben-
eficiallto it. As the e 1SHJ£ actual consernsus. betweer oar-

. ties, there' is no Ju
\ .
the case of empl

or real freedom of chowce ‘.Thls is

-

) "y * . N i T . . .~ N
cases, the employee ahd. the insured respectively, are com-

tracts .is not perml ted. - Judges .choose the Iaw bv the

ObJEClee method tate regulation is gquite commoL.
1Is standard~formﬂ a necessary ingredien?&pf an
A o -

adhesion contrac ? Even a contract whzch is not in a stan-

u ’
r
\

dard form should be treated as an adhesion-contmsc:.' The

essence oI such contracts'should be che unegqual bargain:ing
. " ¢, ‘\‘ " .

pover. that is 1mpl%ed by :he use of a sranda*d fcrm. There

is no reason why all contracts between parties.withru:equal

bargaining power should not .be deemed to be adhezinn con-
S ' . t ’

tracts, in the strict sense of the term. .

y Prof. Bolgar, in her article, has menticned icme

| : . of the features of an adhesion contract wis H dre, (a) =ni
9 l‘l . . ° >.

contlnulng and general nature of the offer, (L) <he MONCpo-

llSth position or at least the great economic codWer ¢fi the

offercr, (c¢) a widespread demand Zfor +the goods and serices
. | 2 : : '

.-

cffered, (d) the use of standard forms of =voe contracts

ment and insurance contracts.. In such

paratively weaker. ‘Hence, any choice of law in their con-

J:Anuadhesion COntract is a 'standard form' concract ‘

W
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>

_the stlpulatlons of which serve mostly ‘the 1nterests of ohe

..offeror and the readlng, let alone the understqnolng of

k]

which presents difficulties to the jofferee.!*’ - - B

Consider a lioensing' teement.‘ on. the ocne hand,

the.llcensor is in.sa very strong p051t10n to Dargaln for

+

. what it wants, as ‘'its patents are highly-inudemand and it

can license them to any one’ oﬁ.a large numbe* of potent al
. & '

'llcensees on the best of terms. On the other hand ‘the

i

" licensee is in a desperate1y weak pos‘tlon S It is. if need

cf the patent and it can get it 'only from *hat onejllcensdr

Demand exceeds supply. In such a case, hough . there may

outwardly be negotiaticns between the parties and +he licen-

. . >

SOor may agree to some  minor terms in favour of the licensee,
odds seem to be agzinst the licensee from the very outset.
In the end, the licensee may accepc all the ferms, or . at

detriment, including zthe

-

least all the.,erucial ones, to it
aoplicable law 'which may zurn. out . be eithe* the licensor's
local law or some othe* uﬁconnecoed ilaw be“e‘ c*gl to it.’

T

lThe suppller is reluctant o choose Yec101nnt s law because
it thinks that the laws of developing s;ates are not sulfi-
ciently deweloped. What <he licensee actually does is that

it adheres to the terms, offered by the licensor.. In <the
event, would it not be just to classify such a transactian
- N - o ' " . )
‘as an adhesion contract? ~ Should +there no< ke government
regulation? - ‘ e
; .

**?7  Vera Bolgar, The Contract of. adhesion: A Comparigon of

Theory and Practice . (1972), 20 am. J. Comp. L. 53, at
54. ‘ -
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The scope of adheslon conitracts should be broa-

dened to cover not only contracts wher one party-adheres to

the whole of it, but where there 1s an Lnequal barjaln ng
[ o .
power and the ultlmate effect of any v151b1e negotlaclons is

Stlll an accepcance ‘of énerous clauses

'
¢

it would be *lght to con51der technology transier

transactions between partles of develcoped and develop;nq
states as adhesion contracts and give .them the relevant

| ! . = ’ i . - . hd . .
legal treatment, like overruling the law clhosen by parties

and applying the objectiﬁe:method. S
'3.1.1.2°  B. Implied Choice of Law-- SR
. . Dicey, unlike'Dumoulin, gave credence to thre "pre-,

sumed -iritention' theory or the dimplied. choice "of law by the’

- - - dl
‘. :

parties. - o o -
At least one ‘can understand, though with reserva-
tions, the'appltcation of an expre{; cholce of law, on the

ground that parties actually want such law o govern their

q
-
contra¢t. There is some logic behind such application. -
\ However, it 1is inccmprehencsible why an impliaed
f : . . B . . :
choice of law should bé enforced. It'can be argued that if

.

parties wanted to choose some particular law, they ‘wculd

have done so expréssly. They would not have relied srn =the
value judgement of some.ﬁnknown.judge who would leok =nte

the dark unknown recesses of their minds and guesz correctly

LA

e Tee .
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‘or fairly cofrectLy what their‘intentions_really are. If

party autonomy is considered desirable in certain types of

B L]

transactions, then™ #f should be -limited to an express

e

choice, because, in the case of an 1mp11ed choice of law

-

/}A judges actually look at the circumstances of the case rath
d than at thé 1ntentlon of 'uhe part%és.' |

. In two similar cgses,”' the‘}hpguage_uséd.in cﬁn-_
tracts was identica;. dne cas;'was brought in a U,S. court
and the other in an ¥nglish court. The Supreme Court of‘the

U.S.A. held fhat-parties intended to submit to the U.S. law,

whereas the En@lish Churt of Appeal held that parties
? B , - L _ . L

intended to submit to the English law. If parties in the

~ said dlsputes nad 1mplled1y chosen the lex forl then their

choice/intention was’ carried cut. Bu% 1f they had some oth- .

o ’ er law in mind, then -j‘udges cannox_ De deemed to ha'-;e Dr
: " - . » L3
sumed their intentions rightly. Ascertainment of the

implied choice of law may enable the courts to apply the lex

fori. . ) : .

rty

. l ‘ It has. been mentioned by Cheshire that a:tofs

from. whlch intention ¢f the partles can be 1nfer*ed are, the

form of the documents invol?ed im - the contrac?, terminclogy

1 -

of the contract, language used in the contract, currency in

which the payment 15 to be made natlonallty of the partc es

sr

etc. And such factors have. also been squorted by the Jur-

". L

isprudence.!*? ST .

Liverpool & G.W.S.Co. v. Phenix Ins. Co., 129 U.S. 377
775 1

122 U.s. 377; In Eg‘Miggouri Steamship Cp., 42 Ch.D.321.

luw
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There are also some ‘general rebuttable presump-
: : > - I
‘tions which judges consider in order to ascertain the

implied choice, or the présumed intention.

- - b

Presumptions-:

.

e -

(2) Lex Fori-: ' e -

Ascertainment of the implied theice was, possibly,
& good device for judges to apply the law of %he forum, 4s
. . - T

. “ . A - - '
it was -presumed in England that a choice of forum included a

choice of law as well, unless rebutted. A few cénturles;

ago,, in .England, .the ' conflict was . between jurisdictions

L.

rather .thanh between laws. The very fact <hatra particular
: M . o

forum was. chosen meant that i¢s law was chosen, as courts

had the power only to apply-their own iaw. If the applica-
. - -

ble law was found 'to be a foreign law, thé foreign court was

r

considered to be the proper forum.!’® Dué to such practice
English jurisprudénce may have developed in fawvour of such

presumption., For example, i1f parties chose the forum of

il

-

[@]

. "

State X, whether before or after .the dispute aroze
¥ ) . - . L] X \
. -

decide that dispute, they were presumed t%;have tacitly sub-
. X -
mitted themselves to the law of State .
L3 1
, ¢

See Cheshire, 1974, supra ncte 73, at 211-212.

See Sack, supra note 94.

ut
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Todey's'modern society.hae hecome highly interde_
-pehdeqt, as_private trahsactions of an ipternational checac-
_’ter between.Nﬁfth ahd South, East and West have increased
jeince World War II. _In the event more than one state.may
‘be 1nterested in any srngle transactlon Appllcatlon of the
.;95 gggi wae prevalent in blden’tlmes when disputes were
“more domestic iﬁ natére and common Iaw courts applied theif-
Own'law' even in. respect of caees where lt was obvious that
another law would be otherwise applicable. But, if forum
contznueo to apply its own law, at the present'time:.it'may
lead to injuStice, because the forum where the dispute 1s'
brought may be elther anonnected or remotely connected or
it may e one of the many statés ‘connected with the trans-
action.
Suppose.that A end C of §tates"Xfand Z respective-
ly, enter iqto a conIract to transfer technology to'State Z.
Thef'choose‘formn F to decide thelr dlsoute but do not
choose any partlcular law. Supoose further that'the trens—
acclon has a substantlal connectlo1 with State Z.‘and ‘a ree-_
sdhablelco;nectlon with State X In thls case .application
of the lex ;ggg by the forum F may cduse lnjuetlce hot only
to private interests ofngefcles but also to publlc interests
of State Z and, to & certain extent, those of State X. And
the.gregter the interest. of State Z, <the greater would be
the injustice so caueed, and the ocutcome would be extremely
deplorable if forum.% is. cofpletely disinterested.

oy
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- Lex fori, as™& presumptive law, should.have been
ey T ' ‘ , -
_given up a long time ago. The only advantage it has, is

that judges know thelr own law better

However to satisfy. the ends of justice falrness

and equlty, judges should noet stick to thelr own law alone,

espgcially when the contract involves foreign elehents.

. . . PR

{b) Lex Loci Contractus-: .

~This law, viz.'the terr**orial law has been pve—

sumed to be anollcable since the tlme of Ancient Rome where

the law of the state where the &ct was done, prevailed, It

is presumed that the very fact that pattles entered into a

contract at a. certain place means that they want' to apply

that law, as otherw1se, they would not have . cont Tracted
there. oo _ . S

This law, at least, has some, interes=:
4

. . - .

‘come oI the dispute, howsoever slight it may -t urn out tg be
vis~a-vis the lex for1 whlch may, in,some cases, be absg-

lutely unconnected.

1

Howewnr,_there have been attacks on this presumg-

4.

tion too.

First of all, the locus conttactus may be hard to,

a:

be
-

t

ascertain, especially if the contract is made by pars

inter absentes. Such ascertainment may bpe comparazively

easier, if both parties are either from commeon law states or
- . - . °a

-
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from civil law states because then the 1nc1dents of con—_

'tracts would be 51m11ar.j But 1f they are from two dlfferent

legal systems, the dlfflculty would be helghteqed "~ For

example, 1n a’ common law state contract is concluded at the

-y -

place where acceptance is malled whereas in a c1v1l law .

-state, contract is concluded at the place where acceotance .

-is received. Suopose that A from' England and 5 from France'

»

" enter into a contract by letter. A malls hls acceotance‘in

England,‘and Bcreceives it 1n’France Accordlng to the engm

lish law the locus contractus. 15 England whereas accord+ng -

(to_the French law, the locus.contractus-ls France; It would'

L

depend'entirely on the forum to decide as to whlch law (Eng-

s

115h or rrench) is the lex loc1 cortractus There is no
" -

universal ‘rule as to what constitutes. a locus contractus.

Hence, determination of the lex loci contractus, -brings

about uncertainty or indecision “ad it may not be easily .

e

ascertainable.
Let us look at technology 'transfer transactions

Here, a distinction may be made between technology transfer

. o

contracts which are beind&entered'into for the first time

between parties, and those whlch are a part of a long series

,d

of wvarious contracts based on an on-going relationship

between them. In the case of the former, it may be fair to T
presume that there will be across-the- table nego iations
between them. In this case, it may be easy to ascerzain the

- -

. . _ ‘
lex loci contractus. However, in case of an on-o01ng rela—

"y .
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tionship,-ehere may not be any face to face negotlatloﬂs

.hn

and partles may conclude the contract by phone or telex

etc.- The place of cpncludlng the contract may no{'ims as

R

'ascertalnable as 1n the flrst example

/

-Secondly, the place where che contract is conclud‘

ed may ﬁ%’acc1dentally chosen bv the oa*tles.“For example,

-

they may decide to sign the contract when they_ére paés;ng

. ~
through the territory of some state.

if the law of soch a state became applicable unress

state éﬁso had other connectlons w1th the contract.

It would be ludicrous

That .

."‘*

Also, it may sometimes happen that negotiations

occur in -one state and the actual signed contract is mailed

in and received in- two other states.

L - .

negotiations were conducted or either " of the other

-

0

'7 N
In such .an event,

which state -would be the ldcus contractus - the state wWhere

TWo

states? - Could the locus contractus mean,.and inciude =

-t Y. ..’
“locus negotiatii » . * .

I | o “ ¢

[

locue“negotiatii is.also the locus contractus. MNegot

-

* However, it may not be proper TO propose that

it
-t
WD

gtlio

n

tt

may take-place inusome_state which is not delibefately cho-

sen by the parties: also, they may, partly, be conduc-=d in

one state and, partly, in ancther. Would zhe state,in

they were finalised, be the locus negotiatii ?

. According to Professor Beale, the lex loci

because lawyers negotiating.in the locus contractus

co T

o

WL

tractus should be applicable to .the wvalidity of conirac

ch

.'ffw

#-

~3
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know only that law>and hence, they would be able to advise

1 .
the parties in view 0f that law.!®! Thi supposition "seems
to be far-fetched.-
Suppose that hegotiations are being conducted in

State Y, between parties of States*X and 2, for & technology

transfer from State X to State 2. By virtue of Beale's

argument, lawyers would know' the law of State Y and hence

the lex loci coatractus should govern tge contract. .Would .

.
.

i1t not, however, Ltz logical to presume that .the lawvers
’ * [l

advising the perties from States-X and Z would be the law- .

. - - . -
vers from theilr respective states? Parties “would brin
Ye ! P ‘

their own lawyers to State Y and would not engage some

unknown lawyers from State Y to gquide them in as important a
‘. M ™ . .- .

““*jyenture as a te;hnology transfer, normally, is. Applicatioh

- A '
of the Yex loci contractus, on the basis of Beale's argu-

» . ,
ment, would not be logical.
b - [ ]

rd
e

Howeveér, some jurists-like rightly said

that the lex loci contractus can be applied only if the con-

"
tract is made there and is to be wholly performed there.
T i .
Sucqsa proposition would be even more valuable in the case
O

of technology transfer. transactions o*her than bare licens-

ing agreement's. In such transactions, the stafe whers per-

formance is to be made is the state with the -gpst substan-
' : ! ’ . ¢ Tt M

tial connection, and if the.contract 1s also concluded there
’ o - . 3 g .

then it would be an added conitac:t for. the application of its

-

g S . . \

Joseph'Eeale, "WHat Law Governs the Vali'ity\bf a Con-
tract" (1910), 23 Harv, L. Rev. 271. s

151
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law.

(c) Lex Loci Solutionis-: = _  ‘_'.~Q

The thlrd presumptlon 1s the anpl*catlon of the

lex loci‘solutlonls. Such aopllcatlon is Justlflable 1‘ the

contract is made in that state and 1s to® be partly or. wholly

performed there. *?  This p*esumotlon viseas v1s othe"s at

least, has a loglcal basis for. aop11catlon ‘pa lcularly in

.-

technology transfer transactlons

There can be no uncertainty as to the locus solu-
" - ‘.b . . . . —————p u.-._A.. ———

tionis as there may be in the case of the locus contrac~tus.

It has_ beenmargued that the locus solutionis and

hence, the lex loci solttlonls 1ls unascertainable if per-

forﬂance is to be made patrtly in one state and par“‘v in

another This argument may held true in the ordinary sale
1Y . . L

-

of goods transaction where part delivery may be made in one

. state and part in another. But that is not sc in the case

of technology transfer transactions.

In this case, even if part performance, e.g. max-
"ing feasibility studies, designing the pla antT, etc., 1= ars-
cuted in State X, it would be very simple te determine the

a

152

See Story, 1846, supra note 96, at 432,

In sale of goods transactions, pefformance may ncT
fixed in a particular state, i.e. delivery cf goeds
be made in different states. However, in <techno
transfgr transactions, except in case cf a bare
‘ing agreement, perfcrmance is nermally fixed, an
place will have a substantial connecTic e
action.

153
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state in which the  crucial part of the pérformarice , e.q.
W - . TN - . . . ] - ]

constfﬁotton of the plant ir & turn—keyrﬁroject; is to be

- " executed. Zsuch.a state,vin the u’timaté}anaiysis ~would and“

should constltute the locus solutlonls and its law should“

-

_govern. ~As, 1n technology transfer transactlons,fthe locuSg
so‘utlonls would comncmde wlth the _state hav1ng tbe most
substant*al cornecelon -'the 31tuatlon may glve- an aqded

'dlmen51on to the application of the lex loci solutlonls

The oppopents of this presunptlon claim that par-

Ties may,change the locuS'so‘utlonls 1n order to get the -

xbest deal out of such a presumptlon This{.aléo, may, be

trie in the case of the sale of goods. Eor'example, if laws .
of State X are strlngent as to se1le*s liability, the sell-
er may deliver the goods 1n S ate Y where laws-are.Less

.stringent, and the buver may have-to take them to S;g?izx at

Yrans-

his own risk. 3ut in tHe case of technology =

. ‘ - 7
actions, such a oﬁanq_hg of the place of DﬁrfOVmanceuby'the
parties in order %o suit thelx‘own ends is not possible. !5t

\ ] v : .
Eof‘example,_a management cbntradt has to be'oerformed at a

certain fixed place and stangency -or leulencv of law cannex

ebange 1*'

Even Savigny, who endorsed freedont of choice, pre-.

sumed an’ intention in favour of the 'lex loci solutionis or

thehlawlof the place of fulfilment as the law of the seat of

. the legal relation, in tkKe absence' of an express choice of

E3 . ‘f
ot 154

"

"A bare l censlng agreement may be an exception to +this
Drop051t10n. : - : .

s

.
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Yet another pfesumption is that the law tha; vall-

“lays connected with a transaction and all except one invali

i-

.l \

dates the transaction then the valldablng law should b

- presumed to apply. The application of "tHe lex validitat
is based on the premise tha{ parties assume, at the outset

that their transaction would be held wvalid and that such &n.

expectation should be satisfied.’

- .

It seems as 1f Darties interests are paramount

-

dates the contract should apply.. If there are two' or mnmore

e

Il

‘here. , But what anoug_the ¢nue1ests of the state most close-

_ . )
' ly connectéd with *he transaction and whose law mavy :nval

- date the contract? ShouLd regulatory or ‘mandatory rules

such ‘a state not have precedence cver mere ‘expectaticns

private parties?

Application of the lex val d¢t tis is, unsound an

. -

unreasonable. Such a law'should.be treat=d as mala f{ide

e e
N " . . B ) ) . ) , i ) . .
it is not suDs;antzallj connected'jas_iﬁ;ma?.éﬂcquragef
. [N ’ s
va51on of mandatory law. S C.

This shows that it weuld not bé prapir to. rel

the implied choice.of law.

;:\\ See Savigny; 1380, Supra note 97, at

+

}-2
w3
Coy
tn
Fer

s
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3.1.2 - (2) Contluding Comimnents on the Subjective Method- - .

‘The whole argument in favour of freedom of choice.
}s that 'justified expectations; of the parties' must béléat-i”
: fied.“‘ : This may’ be 'fairly true in the _case 'cf an

.exoress ch01ce of law but not so .in the case o; an 1m011ed.»

cho;ce oﬂ lay. ‘ , .

s

- An express choice may be pred1c;ab1e and. cevha n,’

but how can an -mpllec.¢h01ce be so? No matter what preff--
sumptive law is applied, its application will depend,on the

¥

judgement of each individual judge ang will change from one

. ’ ' . . .
forum to another. It is not proper tc rely on an implied
checice of law. h o L7

However, if tne lmplLEd choice tneory is turned-

inte what Westlake ‘o*mulated to be a ‘most real.connéctiqg-
theory, then there may be some JustlL_ca:;or fér its appli-p
cation.

In R. v. In*e*naulonal‘Trustae for‘thg Protecfion

R

of Bondholders Akt., L;937) it was held that A proper law

of contract "is bhe law whlch the parties ‘1qtnnded to apply

N

N I‘ no intenti ow ‘be exnressea'uhe inzT ehxlon.wll4'be Ere-
suimed by the Couru,from the Terms of'thetcontr&c;.and the

relevant surrounding circumstance;."“’

i \,..
156 I RO e P I
e n adhes;on gontracts,. the. Jusg_L_ed exoecta ions -of

the two .parties may be vasulj different.™ . iy ' '

‘??;;(193?} 2 All. E.R. 163, at 166,(E;L.y.



Thls clearly shows that - presumed 1ntentlon shouldw

fbe ascertalned from external facecrs and not be llmlted to

the behaV1our of the pareles. Dresumed intention theory

[
should be abandoned in favoub of the obJectlve method which

is dealt w1th,below. d' .

-~
.

“r

© 3103 (3) Objective Method-
| L v o -
. ) ,Véridus theories and . uests have been put forth in’
) order toiascerueln the promer law in an objectlve mavwer
_We‘shall leoklgt-these;theg;ies/tests in order to see which
. t_heo.ry. would be;"."{“k")'ert_ter suited to determine prover law in:

technologyhtransfer.transactions.

‘3.1;3.17 " A. Westlake's Theofy of  "Most Real Comnection' -

T oznd

urx

10

o . ]‘ S Uﬂl k° chey, ‘Westlake, another Engligh

i

“hls contempora*y dls avoured Lhe Drwnc1p1e ©f pa Fv autonoc-
My, de may be labe led as an cbﬂectzve taeorlse as ne advo-

cated the ascerua nmment of the-proper law of u contnact wizh
the help 6flsbme-signif;cent-ex:ernal facTors. He rcocinted
N . - - - .
“out the;manner ih.which it Should be selected, thus
AY A N .

"... the -law b; which to ‘determine the intri

oy S~
S ‘validity and effects of a contract will be select-
- o ‘ed in England on substantizl considerazicns n

. - preference being given- to the country with w
the tranaactlon has the nose.real connection,

3
o ot t] 1))
»

~
pors

,
-

0
[o0e =1
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not to the law of the place of ‘contrat

G as

such Mniss
Westlake s Lheory may make a valuable cont 1buelon
.to the evelopment of the anplicable law in technology

transfe traﬁgéctions, because the state w1th the most real
JWill be the ‘one with  the g*eatest interest in

4

hav1ng its law apolled to such transact:ons 'As seen earli-

connecti

er,“’ this state would be the recipfent's-state.

Though_Dicey‘s subjective theory has gained uni-
)
i

versal application, Westlake s objectlJe theory may nave'

1nfluenced' some of the ewentleth- ceneury modern emerlcan
N

JUIlStS to :ormulate their own objective theor;es Prior to

-

- - .
Westlake, rights and.obligaticﬁs in a contract were deemed .

to have arisen in th&.locus ‘contractus, and hence, the lex
loci contractus applied tc contracts. - This prédctice may
L] - = - r L} . ) ’
have prompted him to speciiically denounce it in his starte-
ment. !¢ -
.""
e .- , )
- . o
.- . - - -
----- < . " . >,
'**  John Westlake, 4 Treatise on Private International Law

(Sth ed. 1912), at 305, Ar=zicle 212, -
'**  See supra pages 30-36.

1% "See Westlake, supra noze 158.
-]
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3.1.3.2 B. Savigny's Theory aof 'Séét of a Transaction'-

S&vfgnY, aléo of jpe'nineteenth century, was ‘an

universa;is;.. He tried to find a mniversal.solution,tb each
type of a rlegal relationship. His theory of ascertaining

the 'seat' of a iegag_relation and applying its law to=-that

legal relation appears to be similar to Westlake's theory.
; . . 4

’ s
-

S .
also be called an universalist, Qyt‘he cannof be ' placed in

the same category as Savigny. Dumoulin placed all types of.

-

contracts, whether dealing with sale of corsumer goods or.

sale of capital goods, under one universal principle, i.e.

that they shdulg be governed by the pérties' choice of law.

Savigny, on the other hand, trled to dlfferen*late petween

types . of lggal'relationshib,: According to Savigny's theory,

o - . =

.a.contract for sale of goods Gannot be treated on par wWith a

contract for trans‘er o‘__echnologj Each type of cen+tract

has dlfferent consecuences awd hence nnedt';o be treated

'differently. According tp him, it is rnecessary 'to discover
for every‘legal relation (case) that legal ctervitory. to
which, in its proper nature, it belongs or <z su

fect {(in

which it hats its seat).'!'®!

ed freedom of choice, he 'did so with restraint and lim:ted’

it to the exgress cholice oI law. He presumed that parziecs’

.

choice should be treated as the 'seat' of *heir iegal rela-

' See ‘savigny, 1880, suUpra note $7, Article 350, aT 133.

Dumoulin, the 'proponépt _of-.party autonomy, can

It may‘be-argﬁed that, though S""‘g“] alsc zecond-=.
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e ———

: tlon%“? and that 15 where he daffers from Westlake s theory';

whlch completely dlsregards the 1aw chosen by partles.

. Whereas Sav1gny preferred the lex loc1 solutlonls

e "

in the absence of an exoress ch01ce of law Westlake dld not'

have any .such. preference . Westlake Ieft 1t completely to':,

" the Engllsh courts and government to deal wlth each ype‘of7

2 transactlon as they deemed ‘1:

Thus,'rrom Dumoulln to Sav1gny to WestTake - there

has been a 511ent and a gradual er051on of the Drlnc1ole ‘of /
\\ .

'freedom of cnozce, and tHls rrend has been taken up w;th

great fervour by the present -ce.tur- Amerlcan iurists
Lhe P 4 ¥ 2 .

., Jjudges.

Let us, con51der each of these Jurlsts/Jucges in
some deeall “in orde“'eo see_where the theoretical trend is

le@dingﬁ:

3.1.3.3 C. Beale's Theory of 'Vested Rights’-

- - .
B . L - . -

In the U.s.a., 1n the confllcts of iaw rleld tﬁeit.
flrst promlnent Jurlst of thls century was Proressor Jcseoh

Beale, whos ter orral theory"*‘3 was adonted‘lnwtnejE; st

Restatémant on Confllct of Laws (U;S.A.) in 1934,f‘?ﬂ

162

See Savigny, 1880, id.  at 199 f£f.

1613

See Bealp, 1935, supra note 106.

léu -

See Restatement, 1934, supra note 107.

o
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108
“ed rights' theory. He was of the ooinion‘that a right or an

o o 7
-obllgatlon.under a contract is created by the 1aw of the

plage where it is made and will follow the person whe*ever

2

" he goes. The “1ght is vesced in ‘the: locus contractus and

hence,'its law should apply. he also ovoposed that breach

_of contracc should be governed by the- lex loci solutionis,

as a right arlslng out of suchga breach is vested in the

. . ‘ [ 3
locus solutlonls. S L f
H

g - éccordingly, the Fl”Sc Restatement inter alia,

prov:ded that,"'the law of the place  6f cont*ac ing deter-

+ L]

mﬂnes the validity and effect of a prom1se e UMY T fur-

ther prOV1ded that,” 'she law-of the place of perfforrmance

should govern the'breach of contfact;;‘h‘

Beale' =3 theory rem*ndc us o‘ the ancient territo-
rial doctrlne wnlcn_nad been'a:anconed; and seens-to be a
step backward in the’ development of conflict of. Laws,

Jurists have come a long way from the terr:torial doctrine

and this theory;would be like reverting back in time,

Beale also advocated the splitting of contracts.’

This would have led to uncertainty. Thére is & shaded area

-eao L

in various issues of contracts where Jjudges would fFind it

"difficult . to determine whether to appl

Y the lex loci con-
Lractus or the lex loci solutionis. . Tor examgle, a bkreach

of contract may ultimately depend on the validity 0f cone-

See Restatement, 1934, id, Sectiocn 332, az 2087

-

'8¢ .-See Restatement, 1934, id. Section: 3.4, at 247,

Beale proposed what came to be‘known as the .'vest-

- &pn
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tract. ) e
Though the Flrst Restatement adopted Beale s theo-
ry, oneceva51ve deV1ce viz. that a clause 1s objectlonable

3

to publlc pollcy, could be used advantageously by the ‘orum K

in order ' to aveoid appllcatlon of the fixed rule of elther
""-"_ *

the lex loci c01tractus or the lex Loei SOlUthnlSw in the

interests of" justice.

Beale's theory is not sound and logical and ‘hence,
even the makers of the Second Restatement on Conflict of

Laws gave it a wide berth.

. o

3.1.3.4 D. Cheatham and Reese's "Policy Factors'-

Professors Elliot Cheatham and Willis Reese intro-
duced Ilexibility in the method of. determining the proper

law. . . L CoLe

-According to them, in the Case of the exﬁstenﬁe of

any statute prov1d1ng for the aDDllcatlon of any part culav'

la jtqges should" apply that law. 'nowever, in the event

®kat such a starute dees not exist, they.may. look. at the
. . . .

policy Zfactors which they propounded in order to a

H

the applicable law. Judges, however, are not bound ™o look

at these factors.

-

These policy factors are as follows:

"(1) the needs o0f the.interstate and interna- -

tional systems; P - .
- l.". ' .

rive at,

e



Reese was
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(i1) | a court should apply 1ts own law local law e

unless there is . a good reason for not dolng
. 80; : C .

(iii)s a court should seek ‘to effectuate the ‘pur-
pose of its relevant local law rule 'in-: ",
determlnlng a questlon of ch01ce of law;’

(iv) certainty, predictability, 'unlformity of

: result; N : .
(v) procectlon of Justlfred ewpecta one;'
(vi) _.app11cac on of the law of the state of dom-
o inant interest;
(vil) -ease 1n determi atlon of acollcable law ”
(viid) the fundamental po 1cy underlglng the b*oad:p]'
C local law field i olved and
S (ix) justice in the indlvidqal caset" ] ~
In 1957, Hessel Yntema followed ‘suif.with_his: own
Seventéentpelicy'facfcreﬂ“’ o
The Secqnd Restatement on Cohflict of Laws (Prof.
its Reperter) embodied, in its article 6(2), some

of the policy factors advocated by Professors :Cheatham and

Reese.!®

167

168

See Yntema, 1957, s’uo'ra -note 117, at 734-735.

“The

policy’ factors are, unlformlty of legal consegu=ences,

minimiza

tion.” of conflict of laws, predictability

legal consetiuences, the reasonable expectations of

parties,
validati
contacts
operatio
states,

of
“he

uni form*tj of social and gconomic consequernces,

on of transactions, relative:- significance

recognition . of e ché"ﬂm"stronger' o law,

n among states, respect for interests of ¢

justice of the end results, réspect for poli

of
-Cr" -
Ther?:

clLes

of domestic law, "internal harmony of the =substantive

-

‘rules to, be applied, location .or nature of the trans- t

action, prlvate Utlllty, homegeneity of natural -a#
ultlmate recourse to the lex fori, and the like.'

See Restatement 1971, supra note 175 "at 10: ‘kccord-
ing to.it, the policy factoxrs are, "{f) the needs of The
interstate and international systems; (b) the relevant

- policies

of the forum; (c) the relevant pclicies of oth-.

¥

(l-‘ﬁ//.



However ascertainment of the appllcable/oroper

law may become easier 1f these pollcy factors are narrowed

. ’ "

—— ﬁ_
'ﬁdown even further and then flxed rules of law are derlved

'therefrom for dlfferent types of transactlons mFor exam—

:
.

5"pLe: -in ‘the case of technolcgy transfer transactlons, pro-"

-

.tectlon of justlfled expectatlons and ease: in deternznatlon

:_of appli cable law may be relegatéd to —a  subordinaté pOSl—w

tlon Thls narrowang down o_ pollcy faceors and derWV1ng oF
flxed rules of law w;ll in xthe endh bring about_certainty
and predictability of-result; and also ease in theé determi-

na.tion of the applicable law Calnty and oredlceabll ty

of result and ease in' the determlnaelon oi the appllqable

law need not be con51dered as separatefbolicy Factors
n -
The werght to be glven to edch of these factors
will - vary accordlng to the <type of transactlon 1nvolved.

These facrors do~not p01ﬁ€‘to a .pa lcular ruxe of law -

whether effect should be given‘to the-law chosen-by the par;

'tles or to. the law of the state most closely connected or to

.any other law. However, 1t would be easzer if. certaln.rlxed

.
-
-

rules of law can be derlved ‘rom these oollcy factors, for :

dlfferent eypes of transaCrlons taking inte accoun® their
. . = - .

dlfferentlczrcumseances

x

er interested states and the. relative interests of <hose

states in the determination of the Particular issue; (d)

the protection of" justified expectalions; (e) the basié

policies underlying the particular field® of law; (£)

certainty, prealctablllty and unlformﬂty of resq1t " and

(g) ease in the determination and aoollcatﬂon _of the law -
te be applied." - -

-r
-



o R - Let us con51der dlfferent types of transact*ons

A

If a transactlon is: regarding the sale oF.consumer goods

llke clothlng, then, unless the purchaser s'state has a Da*-ﬂ

tlcular 1nterest in prdtectlng 1ts textlle 1ndustry,.1t may

. . ~ a

- not: ﬂeem lt necessery té 1nterfere 1n the transactldn

- PR |

- - — . |
co .- transact ‘theix own terms. More we*ght may- be given to the

-
v

Justlfled expectetlons of the partles

_Suppose the_transaction concerns the sa1e of CaDl-
. . ’ C PR T ) . R . K “ Lo
tal. goods, like heavy machinery: and equlpment In <hus

case, purchaSErfs state may héve sOme,lntere=tAin seelng

that the same mach*nery is not reDeatedly purchaeec anc that

+*

such macblnery would const*uctlvely contrlbute o 1ts &CCno-

‘my througn 1ncveased product1v1ty, lower costs "and larqer‘

employment. hence, states' interests .should. gainrn more

oy "

importance than private interests. -

» Suppcse now that it is a - technoleogy transfer

transaction, e.g., construction of -‘a chemical plant. The-
: ” -, A .
' state where.such construction is to cccur would have an evern

".greater interest in the transaction and.it may vie Ior zome

M ) "- E . )
of its policies being interpreted in the terms of the ~cn-
. ‘ ' . ’ ‘. N _ﬂ : . N
tract, In such a case, the applicatidn of its law may
. * . . . . ) - L L]
. " become a matter of great Importance. Here, =he "applicat:ion
of .the law of the state of dominant interest' cshould Se the
a” ’ ] . 7 . '
relevant factor to be taken into consideration. Juszt:iiled
'®?. such transdctions may be todé many and toc routine ‘o
- the states to interfere. '

“
- . - .
.

. ¢ a )

and partles may be‘allowaj to. choose thelr owiT law-and'
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.expectations of parties should be'virtuaLly ignored for the

purpoee ef'determining-the applicable law.

Thus, on one end of the scale arewpartles- inter-

r r

ests and on the other states _1nterests The type of

-

transaction WOULd and should determlne to wﬁFeT s¢de¢pthe‘

scale should be tilted. U .

3*1.3.5 *E. Auten v. Auten's Theory ‘of 'Most Significant -

T — N
. w .

- Relationship'- ’ /

. : 1

.

In 1954, the decision in Auten v. Auten!’® created.

a2 turning point in the Zield of contracts. Formerly, courts

[ |

applied fixed rules like the lex loci contractus, =the lex

loci sclutlonls the lex fori, or a combination, in thé case

of splitting of contract. ' ! . .
” {? N ‘ : . ' R

In this cage, the-parties were a husband, =Hzrold

-and his wife, Margarite who were British subjects and had _

-
~

lived therg during their married life. When Harold was in -

T oa

the U.5.A.. on a temporary visa, he obtained a Mexican-

. ) ¥
divorce with an intent to remartry. MHabgarite came tO‘NEW'1 «z
- '. - N -.”- . N ‘ . .. ' v
Y6rk to meet him and as a result, a.separation agreement Was

»

ent eted into between them 1n (New ‘ork wnereunce* she agreed

-,

to r a1n from su’ng him—of the agreement. When he iled

P 4 wl
’
D

to pay the instalments, she sued in EngLandt in. 193 w In

1947, she sued in New York to cbtain the past payments. - The =~

iy

1T

-

See supra note 116.

& ) . . ' 7 19 :



lower courts in New York held that New Yorh law thch'was
- i N

not’ srmllar to the Engllsh law,-was apollcable ' However

A"

relat:onshlp test'or‘the aomlnant contacts’ test,‘and*came-_~

to the conclus;on that ?ng1lsh law was aopllcable . This

-

later, ‘came to be known as the centre-of-gravity' or

grouplng o‘-contacts"*heory,

o._‘_‘
-

. There‘ have been a’ lot of cxi itd icisms' ‘levelled
. . [ - .

. * 'against this theory;'though it séems to-be a sound enough

- o

probosition.' Professor Currle bas arqued that centacts may

be g"ouoed ouantltatiaelv and hence the real.o-gx ficant

solated contact mav be - overlooked 1 This, however need

not be the=case.' Judges are tully EGUIPPGG to decide any

case before :hem on the basis of a qualltatl"e g“otolng of

-

- * the contacts whlch transa:t;ow has- w~t} dlfferent states.

Currie seemns o be“underta:ing that intellectual ability of

.
- . : d

judges. : o : : : ' . .

on ‘a guantitative basis in the caSe_of sale of goods trans

S . . o oo _ '
-There- are more chances of the grouping of*contacts

P

~actions where a large number of states may be connec ted.

1A

171

“

i

‘Brainerd.Currie, "Conf lict, Crisis and -‘Confusicn in liew -

York," (1963) Duke L.J. 1, at 40. He has criticized 1t
thus, "The contacts are totted up and a highly subjec-
tive fiat is issued to the efiect that one group of con-
tacts or .t othet 1s more - -significant. The reascns for
the conglu¥ion are too elusive for ooject*"e evaiuation
I The pronouncement that the contac with State X
are ‘the more significant nas & mystical SOund, as .f the
supreme authority -had pronounced zthe <true liature of

Things."

the New York Court of Aopeals aoplled the most Slgnwflcanbf,u_

.
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Thls need not occur in technology transfer trans—

actlons where ,normally, very few states are 1nvolved 1n one;

partlcular transactlon v1z only the states of the suppll—”

-er and the rec1p1ent respectlvely, and 1n ‘some cases a

thlrd state 1f performance 1s to be made there .as 1n the

. case of thlrd state JOlnt vencures In such cases it is-

.,

hard to belleve that 3udges can come to a wrong conc1uszonj

by grouplng the conuacts quantltatlvely awen 1f all confldﬂ

tacts are in dlfferent States the place cf perrormance ‘

beﬂng the most 1moortant contact should carry more welght '

tottlng up‘contacts as mentloned by Currl

| h Also;fthe-theory of the centre of grav1ty 'ofzah.

particolar'transaCt;on aopears to. be-s mller to thn‘thecrY'
" of the fseat’oof”a gal relatwon oropooooed by Savacoj

v The *seat’ should be the state ‘whiah has a specral Lnterest

lI'I. a transactlon VlS a VlS other SL.aLES

& o rhegcourt in Autén‘g;fédten*felt'that'the:meritwof'
the centre-of-=gravity approach s that . 'it.gives  to- the

: . . - . - ':,‘.' - K
place 'having the most_mnterest in the»problem? paramount

K3

control over the.leQal 1ssues arising out ©of a- par ular"
facztual context, thus allow1ng the forum to apory thero’:cy'
" of the jorlsd*ctloo 'most 1nc1mately concerned with the OUL_"

_—

come of- (the) particular lEQISlau“OH

The-court stated

that, '... by stre551ng “the- signifi ant contacts,

ot
el
i

Y

See Auten v. Auten, supra- note 116/ at 102.

. than all’ others and Judges cannot err bj overlookrng thatf o

fact and by g1V1ng greater welght to other cOntacts-cr byj“_'



ocentre—of graVLty-approech enables the court

Sin order.to *eacn t‘e cen-re cf- ora?ity‘of”'a transaction

-ment of the ‘state h‘“*ng domlnant‘interest

-should be made, with .such thecries, tc arrive.at s

112

V.. to reflect’

the'~relat1ve ;nterests~_of h, several " Jurisdictions

:anolved._ui;

'1,;;3;. In other words Judges have .to detexmine

state s 1nterest should have precedence jThié *ih

-qseems to be 51m11ar to Currle s ;oo ver nmenta‘—*nt re

PPN

‘dl‘ferene in. both o; them._ In technology fe"

actaons,, group*ng *of contacts 'and governmental—lnte*eSo

analysws would and should lead to the same conclvs1on,lt54

FYSF

-,

-

fff;:the apol*cat*on_ of the_._aw of “the Stct% haxlng dom_nant'

.lnterest?jin the <ransastion. Hence,--by ‘criticizing’

Egrouping—of~contacts' theory, Prof. - Currie seems

‘cr1t1c¢21ng his own theor; T -

; : 3 o
‘The 'centre-of<gravity' =theory also seems

"eleher ehe cent“e o‘- rav1t theo* or <he governmenta
g

1ntevest analy51s snould be the maldstay in the £

(=3

rule ‘of law for each type of trasnsaction.

'73 |, See Auten v. Auten, ibid.

whisch

“turn,

anal-

: y51s though the aoproach taken to a*rlve*at the “esults 15,-

t:ans--

.

-'simila:-to'fpolicv factorsf-of Cheatham and Reese, because

',judges would haVefto;take,ehe ne1p of‘ehe‘poli Y factars.,

- . PR - . i i
Or, 1f they Lo1low these po’zcy Lacto*s they c=hould reach
5_tﬁe centre o_-graflty of-:ne trAnsaotion: Hence, ascertain-

}_.‘

ol

international oontracts, from now onwards, and an a,e,”o_

fized
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3.1.5.6 F.

F. Currie's 'Govéfhmeﬁfai41ntéresﬁ,Anélyéis"F

In 1063 P*ofessa* Bralnerd Curr;e came hD w:th a

'_;brllllant theory whlch got a. gveat deal of attentlon f*om

17

governmental 1nteresb'ana1151s

 £hé legal communlty -‘It':came ‘t6f>be':knpwn lés fthef

T4

Accordang to Prof. Cu“*' e,

Governmental -interest. analy51s is ..;'cohcerned
with the ways in which the respective states 'are
related to the parties, the events and the litiga-

tion; ... Governmental ihterest analy51s is also
concerned w1th the significance of those relation-
ships ... Governmental-interest .analysis deter-

mines the relevance of the. relationship by enchlr-
‘ing whether it furnishes a reasonabie ‘basis for
the state's assertion of an interest in applving
the Dollcy -embodied in its law."'”®

According to him, a state enacts laws' in crder to
, - - iy

further its policies, either political, ecoénomic, .or social.

2

And_that state has a particular-interest in'pfotecting and

furthering its pol;cy by aDDlj"ng ;he partwcular law that

' embodies

it. Hence,' the poli {es or ;nterests of states

should belexaminéa closer to see which pollcy of ‘which gov-

ernment should get Driority ©of protection or f”ryne ance.

Tlll Currie nit upon this ma*vellous ¢dea jurists

were concerned with the 1n*e*ests of pa*tles to contracgs

and the legal relatlon between them and any state. Statesf

1758

.See Currie, L8563, supra note 118.

.

See Currie, supra note 171, at 32-30.
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1nterests 1nter se were.overlooked But Currﬂe gave them

AV Sl

N

the promlnence they dese"ved and wﬁlch had been oenled to

”Westiaké; Sav*gny and others also referreo to

. states w1thusubstant1al connee~;on but thls was an. abstract.
::L;.: An\::.coonectlon "Ie was:a Jurlsdlctlon selectlno Tule. uThe con-
-,;o;:f;-f{‘,:tene of thelr suostantlve laws was net looknd into. How—
- -T-'ﬁi rlwlever Currle SLressed the law selectlng rule;'aIt iz the’
F . content of law thao is more 1mporeant ‘o-.”f‘

SRR ‘ Under gove*nmental 1nterest ana‘ys*s courts are

5 CA . . - . - : -

requlred to welgh the coq lzct*wo intergﬁte'Loﬁ different

states and'oo”apply:the lew;of the.state whose policies or
' ‘ioﬁerests should *-ke Drﬂorlty Thn dec*sion-would be made:

'on an 1ssue by issue ba51s rather than oo the:ﬂaCis of.tEe

'_whole “ransactlon Though the aporoach may ‘be JUot fi:‘mé§ 

L -‘inVolyeﬂéilot of uncer a;rty.‘ n_.e-,l f.l:'-of

HOwever, ;Cufriez"like-'EHFEEEGEig;H favoured lex

fori. . His motto seems to be 'when in doubt, . apply the ley

fori'. He proposed that‘only a disihteresﬁed‘fo:umﬁwas free

to "@ply a. foreﬂgn law by Welqn_no the policies of the

1nuerested soates ' Bot :f the forom Had an interest inl the
by ttansaction, or if the forum could noe_Juoge‘which‘;;tefeéts‘

shoulad get Delorltj, then, in-that case, the lex Zori should

be applled This is a drawbacb of tbls;theory;
'7¢ © Ske Currie, 1963, 'suora note 118, at 183-184. :
) 1';.7 '

See supra note 127.

-
- - . .
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R : Only in. cases llke the Vlta Fooo Products case, 177

v

where England was -a comoletely dlslntetested forum would -

_the governmental 1ntevest analyszs theory be really e‘fec~ﬁ

tlve. But such cases are few and far Detween. norum would

' *

nornally,.have some connectbon WIth the transactlon.

N

Supoose that Co*poratlons A and B, of S“ates X and'

-l

Y respectlvely, enter into a JOlnt venture agreement to

_bu1ld a Dlant 1n State_-, Lhey choose the forum of S ate z"

the place where contract was ente*eo 'in

aQ, thoughwacciden-

tally. It would be unta*r to Doth the partles and thel*

;term. d;slnterested';

respectlve states -1f:State Z'was to aﬁb;y its own ocer

-law; as .envi saged by Currle 5" neory. State Z be*ng thejh

-locus - contractus has an . 11terest in the t» ansactlon, but '

thls should not be oetermlnat1ve o’-the outcome ot the dls—f

oute . In rea11ty tt ooes n have any interest“in the-"
transactlon.- This isﬂwhe:e'Cufrie's tneov{ maj proveftGVbe
ineffective.  It'is oossxole,thut forum mav welgh tbe ool—

icies of States X and Y but 1t is uncertaln and 1t d oe Hdsf

fh

on forumtz.r Aocord*ng to Cur rle, onlf a d*s1nter ested .

[y

rum
- '

should welgh the pollc:es. Butfhe'has faileq tc define the.

)

- However, 'if the lex fori per se 1s removed from

therpicture, and 1f forum welgns the “policies of .various

‘states, 1nclud1ng 1ts ewn, and;apply the law of the state

_most 1nterested 1r uhe”:ransaction,,evenjin caseé‘where,such

forum has an.interest;in'the_trahSection,htheh: this theory

~ . ! T .
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fmay prove to be very valuable, partlcularly 1n technology

' transfer*transactlons where states 'policies.are very much

=

affected.‘ Developing states' economic, secial,.and develob-

mentgl polrcies have to bezsafeguarded if they are to be

effective. B o S : oo
Chrrie had':CIiticised “the centre ~of- g“av1ey
theory on the’ gnound shat Judges would arlehmetl ally group
consacts w1thoutlwelghlng them-qualitatively.‘ " A similar
argumenﬁ Ean'be made eéainst hlsiown tbeory - that- juddes
;ﬁay-not'be‘sble to evaluete objectively the interests of
asffefent-stetes.i But that_is what judges arersound .to do,

even in _ntra state t*ansacL*ons where Dartles may Dlead the

laws benef1c=al to them.. Judges have to look behind such:

laws, at their'guiding policies, and at the - facts of <the

case, in order to decide for or against the plaintiff..

It has been mentioned earlier!’?- that e“ouq".:he

apprcaches adopted  in centre-of-gravity =~ theory and

governmental-interest analysis re different, in escence,

both of them lock at states' interests and hence, the end

.result’ in both of them should be similar, especially in the

case of technology tr ansfer *”ansa tione.

1]
.

(171 See Currie, ‘supra note 171,
'7% See supra pages 112.-
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3.1.3.7 G. Cavers' -Principles of Preference’-

-~
In 1965, David'Cavérs:pfopohndéd what he :eferréd

to as seven 'principles of preference'.!®®  His sixth and -

seventh principles deal with contracts énd:hefhas covered
the area of contracts quite succinctly. He states, in his’

sixth principle, as follows:

- "6. Where, for the purpose of providingsrprotection
from the adverse consequences of Imcompetence,
heedlessness, ignorance or unequal bargaining.
powers the law of a state has imposed restric-
tions on the power to contract or to convey or
encumber property, its-proteqtive“provisions.
should be applied against a party, te the
restricted transaction where (a) thé' person

protected has a home in the state (if the

' law's purpose were to. protect that person) and -
{b) the affected transaction or protected
property interest were centered there or,. {c¢)
if it were not, this was due to facts that
- were fortuitous or had been manipulated to
evade the protective "law. "!'%! - -

He adds in the seventh principle,

"7. If the .express {or ‘reasonably inferable)
- intention of the parties to a transaction
involving two or more states is that the law
of a particular state which is _reascnably
related to the transaction should be arplied
to it, the law of that state should be arplied
if it allows the transaction %o be carried

- out, even though neither party has a home in
the state and the transaction is‘not centered
~there. However, this principle does not apply
i1f the transaction runs counter té any protec-
tive law that ‘the preceding principle womld
render applicable or if the transaction

' See Cavers, 1865, supra note 120,

111l

See Cavers, 1965, id. at 181. - 7 .
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R '_1nclude5 a conveyance "of land. and ‘the mbde of

IR conveyance or the interests created run count-

) . erto- .applicable mandatory rules of the situs

- " -.of the land. This }mlnc1ole does not’ govern
T the legal effect of 'the transaction ‘on' third -
:partles w1th 1ndependent 1nterests nraz A

' ea .

~ .

These two pr1nc1ples may be 51gn1£icant‘in'the
case of self llm*tlng statutes States may enact such stat-
utes to protect thelr natlonals/re51dents who may have weak-

er bargalnlng Dower Eor example states may enact laws to

-,

the effect qaat all technology transfer transactlons w*thh

thelr natlonals/te51dents as 1mDorters should be subject Lo
tnelr own 1ocal laWS 3 Theugh states have legislative
1urlsd1cczon to . enact such self-limiting statutes, these

_statutes may not be as eFfecclve as 1ntended by the states

enactlng Lhem. HOWever a unlversal.applacatvon/recognltlon

Jof Cavers' pr1nc1p1es may make them effect ive. -
AU J-Cavers has classified contracts into two types of

“transactions, ‘those where states have interests to protect

and those where they do not. In the former  type, states can
dictate the terms and the applicable law. Only, in case of

the’,latter,. Cavers ‘has advocated freadom of ch01ce. CAnd

s

LM

accordlng to him, such a-ch01ce should be lim ted‘to-a rea-

sonably_conneCted law.

Y -

A state has a. vested 11teres- in- the safeguar

gf its. 1nterests when a transaction is.cen ered there and/or

_when“either of the parties.is its citien and/or a res:ident
4 .

182 See Cavers; 1965, id. at 194. -

%3 . For  more 1"tormat on on seli-limiting statutes zee

supra note ’30

L



Thus Cavers .tﬁéOry 1nd1rect1y embodles ithe-. centre~of-

':graV1ty aeproach as well as Currle s_-goVernméntal-1nterest~f

v -

'ranaly51s theory ﬁll these theorles -lead‘ito the ‘same"

'1nference that states wlth domlnant 1nterest 1n a partlcu-“'

. oo X .
lar . type of transactlon have the rlght to see. that it 1s_

A

tprotected, notx only; in 'thelr'-courts but also eXtra—

_territorially; i.e, in thelcourts of other states when they

-

apply thelr confllct rules.f- But' such an appl*catlon of
_thelr laW' extraterrltorlally' would largely cepend on ~the-
‘Judges of Lhose forelgn rora. . : —_—
Cavers 'theory is-ct partlcular 1mnortance iﬁ a:
Lechnology transfer transactlon where staees and par 1les,_"
interests may clash }‘As far as tradltiOpal approaches.to.

conflict of. laws are“cbncerned,.the latter has precedence.’

.Now,‘the'time has come to to give more lmp tance to the

‘states' ihterests. | o -

Cavers made a partlcular relerence To unegual bar-
. N ) N ) . . -" . !
: galnlng poWer -1n hlS prlnC‘pleS As is ev;aent}a such

. v
-

.unequal‘ pewer is 'inherent‘ in technology‘ transfer trans-

actiops.betweeh part*es of developea and de"e‘op*ng states.
~Hence, ‘Cavers theory may be reTevane in the' establishment

-

P A
£ fules of 1aw in technology trafsfer transact;qns.



3j.1.3.8 ‘tiftéfiérfé'Theo}y of 'Choicé?influenoing

. Considerations'- =~ .- R }

A'year ldter, in 1966, Robert Le lar-formuloted

his theory of 'choice- 1n 1uenc1ng con51deraolons P of

‘wh*ch the flrét four are 51n11ar to tne oollcy facto s pra-

Aoosed by Cheatham and Reese The lasr .one, viz. app}ication

-

of a bgtter rule of law, is similar-to the more ef-ec**"e,

‘Better and moré'oéeful-lawf'proposed‘by.Aldricus.‘”

! These 'choice-influencing considerations' are as
follows: T . .

"A. Predictabilitv of results;-
B. Maintenance of interstate and international
- order; B _ : ’

- i

. C. Simplification of the -judicial +ask:
D. Pdvancenent of the forum's governmental inter-
1 _ ests; : o : : '

Application of the better rule of law."'®¢ . .

Uy

According to the last consideration, Le¥%¥lar fav-

- ours a rule-selecting principle l:ke Currie, rather than the
jurisdiction-selecting principle.

-

.« . o ,
Leflar has’ suggested that the relative impcrtance

of considerations varies according. te the arvea c¢f law
involved. He should alsc have added, 'and according to <he

type of transaction involved in the area of contractual

‘. See Leflar, 1966, supra note 121.

'~ See supra page 53. . o

» .See Leflar, 1966, supra ncte 121, az 282.
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- law'. Each type of contract should have a dlfferent set of

con51derat10ns or dlfferedt welght belng given to these consf;
51derat10ns 1n order to arrive at a.rule of law fe* 1t.4'ﬁe
has made a study of 12 dlverse cases “in contracts -eorts
etc., and has snown-that, in each case, the weﬂght ‘to be

giyen to each of hlS chozce 1nfluenc1ng con51deraelons would

be dlfferent
According te'Leflar,'enbetter,rule,of law Wwill be

the oneé which, if aDp‘led ‘w1ll do Just*ce to each individu-

-

al cese.‘ As centre-of- grav1ey theory, governmentaL -interest
analysis, and Cavkggi\orlnc*ples of preference D*opose the
aopllcatlon of the law of ehe most closelv conﬁected state

“they appear to be 51m11ar to‘ Leflar s’ _1fth -cho;ce-

. - L] .
influencing consideratlon, : S |

3.1.4 . _(4) Concludlng Comments on the ObJectlve Method—

[ P ——————

&

- - - Accordlnq to tne older approaches to choicée- of law

problems, Jurlsdﬂcelon se1ecﬁ1ng pr*nc1ple was_,folxowed

.

For examole neale 1n-hls vested rights tbeory, aavoca-ed,
the aopllcatlon of the law of the Dlace of contrac;lhg,and
the law of ehe place of performance. He t“led to asCertain

the jurlsdlct’on whose law may be app11ed and not’ the con-

tents of the law to be aoplled Even " estlake, with,h;s_»

u’ .
‘most real connection' theory, preierred the jurisdiction-

RN

- For details of the cases, see Leflar, 12566, id. at
310-324.

L3
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selecting principle. But if one considers the theories of

¢ . ]

Currie, Cavers, and ﬂeflar, they advocate the lawwselectinq

-

DrlnClple rather than the Juglsdlctlon selectlng orlnc~“le
I

for settlement of clsnutes. The law—selectlng DllnClD e

-&requlres Judges or._ legislators to inguire 1n to the content

.

-

of wvarious laws, and the .policies, behind them. Such an
" analysis would be best done by judges after the dispute has
arisen, as they would then' hknow who the parties are and

-

which state's Dol1c1es are to be rev1ewed .But such a prac-

tice would brln in-uncertaint , and would not serwve the
] Y .

o ) - = . p
purpose.of”establishing fixed- rules of law.

]

jHOwever,'junisdiétion—selEcting and law-selecting

Drincioleé need notﬁ necessarlly, *be mutuallj e<cluc17e;L

They may be comDaelble and maj leed to tne,same result

'dependlng on whlcn 3§r15d1ctlon ig seleceed For- ezample

- N
* -

if the .u*;sdlctlon selected 15':ne state with The most oubk-

_._ < nal

. stantial connection with. the <cransaction., then .,ﬁ; law

would, in most cases, be the ;aw.that‘would do :ustice To

partles as well as to cthers. However, i€ the. juricsdictidn

N
O
'
{
H

. oo <, : : . C.
selected turns out to be the locus contractus, or ,the
of the state whose law js'choeen"by- he partiesg, =etc., it
:-laws may not provide the bettér or the,more»;
- _ . e
more effective law.
But no matter -which - the . ]LrlSQ’Ct on-:ze
. ’ E . v . o RO
principle or the law-selecting principle —;iéffell:wed e

order- to arrive at a rule of law, both.of “hem shou

e 122
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the end, lead to the same’ chorce of law rule. In the case

"of technology transfer transactlons it may lead to one
applicable law, the law-of the host developing state.

If one looks at the various modern approaches or

theories in conflict of laws, orie. f£finds that they are more
flexlble and can be adapted to leferent sltuatlons and to
dlfferent tfpes-df transactlonsl but they lack to 2 ce*taln
.degree certalnty, unlformlty and predlctab 1z ty ' These are

also important in order to bring about stability inm %rans-

~actions so that partles as well as states w111 Pnow whlch

law will be appllcab1e to any dispute between. them

L]

If . these modern approaches are - leFt as they are,

r

without any modlrlcatlon they may lead to uncertainty:- So,

startinq with these modern approaches as step_No: 1, one

should try to_establish a fixed*rdie)of law for\eaqh type of

-

.;'

. transaction, even . though this would be a herculean “task.,

~

Broad generellty of. rules.shpu1o be avoided. 'There'would be

flexlblllty in these Frﬁed rules of law, "to the extent that

they would be different for differgnt tyoes of transactlons

A single rule of raw should not be applied to contracts in

general wzth certaln exceptions as is the current praciice.

/

L

&1,
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1% _v'."_':' T ': o ;‘ 'Chapter IV
FINAL OBSERVATION
o In thls chnoter wemsqall See Wthh a fixed rule
’ oF'law or. party autonomy'é_would be more euleable fog‘the
fspec1al needs of technology t*anc"er t-aﬁsacelons -iEfen.if
. _party aetonomy is found to be LneuleabTe it would not, 'th- u
-ever mean thau baielesﬁlrlghts and obllgatﬂone-doule-be
. fcurtailed.' mh:Ls the51s ooes not deal with bar'OUQ:gUb ‘apji
| ) ) tive. laws or tne ste;es,~1t oeals wlth what rofee;ofiiag
‘-'_should. be‘ es*abllshed to determlne which eubs”anelve iaw-
fr would be apollcab1e .1uwhe:her/[-eveqtqall§, par:;es; oen
__}a..; obteip#whazevef .e*ms thev waﬁ‘- woelo e a matter of tkwm_
.'__Substao ive law deoerm‘nec bv'"ules 0f law. |
. 4.1 . Fixed Role‘of Law v. PerEy Autonoéy-
Lo ’ ' . o ' -
o 1 : Though .the principle of party autonamy iz prela-
¥\ i ) lent in the international-oomﬁercial community, it has bHeen
eroded to a great exteoe by the oppos ng thecrlies of modern
R :_ Amer’can JU”lStS mentioned in the-previogs chag;ers.
q\\ : .
\
- - 124 -
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Party autonomy has been ﬁavouved bocause 1t‘g1ves
'effect to the justlfled expectatwons of oartles. 'And, fixed
role of law, €.g.. appllcatlon of tge.law of the most close-f
ly coonécted“state is advocated on the ground that states'

lnterests are more lmoortant tnan prlvate 1nte:ests of par-
'tles As justlfled expectatlons and states 1nterests are_
'1at the two. ends oF the scale on the ba51s ot4Wn1ch ru’es oF

law may be establﬂsbed we shall 1ook at bases in the-shaded-

'area-in botﬂeen,ﬁviz;.uncertainty, uwx:orm*ty and oreolct~

c .

ability of reédltsr ease in the 3uo1c1al task, éto.

n‘ﬁ.l.l' (1) Unlformlty, Predlctablllty and Certalnty of
Results- N o . -
b. " . . +

Freedom of cholce has been cla*med to oe eifeczive_'
because it or'ngs aoout unlrorm1ty 'certaipté and predict-
abll;ty oF resu‘ts But such an argument applies as much to
a flxed-rule‘o; lawzas to freedom of choice.. In fact, a
fixed rule of law would be better Qualified to bring about
uniformity of'reéolts; because pa“*y autonomy is SLDJeC“ to

certain limitations.




2y

) i . -——

& .. -
o N o : L I : '_ - "‘.‘-' _. \' R . B . _- "{‘,‘ N . s S
41,1, 1 AL Uniformity-.. - - . Ce T .
L; Party ﬁdtonomy brungs anout only an uniformity of
rule bu; not o‘iresult : How,could such-be the.case ig 6ne

partlcula* chosen lam is to be applleﬂ .in one’ Qlcpute and
another chosen law Is’ yo be abplled 1n a similar disbute

p0551bly even between the ‘same’ paLt es’; Even Jhdges cadnnot
hY

rely on_deCL51ons based on”chosgnjlaw, due :o_lack,pf cer--

- tainty.

.

Let us suppose‘tnét arty augonomy is continuedl in

technology tranSfer t“ansactﬁons,  and -thath 1ny 6ne . such
transaction Dartles A and B choo;e the faw‘of‘Staté x.as.
the appllcable Law.“In ano;her vefy;similar'transaction,
the same paltles choose the Law of Staterf Thgn, eaven in
the event’ tﬁat 51ﬂ.laf-mlsputes;fin these fwoLt:aﬁcact ons,
are broUth-in the,éame forum, dec isicnz may differ. .Iﬁ ohe
dispute, ths deCisioh may be in favour of Aﬁéﬁd
S . . ‘ -
er, it may be in favour of B. Hence, even
the two diséhtes are similar;‘ﬁhe decisions may differ, !'®
This does not and should not be the result. of a rulz of law.
As there may nbt bé’uniformity_of resulﬁs _*He'rule.of varty
autonomy should be ébandoned and new cheice ofhléw Bt

established.

. .
'.
'** JfAlsc, there may be an’ undermining 2£ the interestz nf
‘ he connected states if States ¥ and 7 are uUnconnes-a

r remotely connected with the transac
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4.1.1.2 ° B. Predictability and:.Certainty- .

Another argument in favour of Dparty autonomy. is

.- . Lo ‘ Do ’
WAt parties  can predict the consequences of their: iegal .

relationship, as théy know beforehand which law -quld be

'applitéblﬂi

But as far as predictability is concé*ned if

there is a fixed rule of law, e.qg. that ;he law DF 4'he host

state would apply in. Lecnnology transzﬂr t*ansachlons par-

ties at the time of enterlng 1nto the ransaction, would be

able. to ascertaln/p*edlc what the lega1~~onsecuences of the
ipplication: oF such law would be M11llons of collars may
be invelved in a tethnol ¥y transfer transaction'and parties
may £ind it worthwhile to epgage lawyers in order to ascer-
tain the legal consequences|
L r ™ ‘ - .
In fact, such pr edi c.an*llty would be less in the

: <
case of paruy autonomy than in tbe case of a ﬁlmed rule of

B

law, because ever though Dargles may predict the conse-
gquences under the law chosen by them, forum 'may apply a law
other than the chosen law. This.may not be foreseen by them

at ‘all, This may cauge hardship to them and may bring about

"unprediptability,

-

»
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.'4;1.2' | ( ) Ease in the Jud1c1al ‘Task-

“Anothér factor which should be considered while
establlshlng a rule of law is that it should relleve Judges

of the ‘task of looklng for the apnllcab1e law Freedom of

ch01ce claims to fulfil this condltlon

tar Ltd., *'*? whaje the judge stressed party autonomy with a

iew to lessening the burden of judges in deciding. cases,

-

‘

'd'qn by legislators, it would have ths same desined result.

If* the reasoning in Siegelman's case is upheld, then pariy

autonomy should have been extended to other cases, e.g. cas-

es of divorces with mutual consent,!’® etc.
g In the case of freedom of choice, .with'all its

limitations and gualifications, there is a ot of uncertain-

.-

The same was decided in Siegelman v."Cunard White

nd to increasing-certainty of results:.. If a rule is decid-

ty as to which law should‘be‘applicaﬁle-and whether choice-

of-law clause should,be upheld or not, and this urcertainty

would also cause hardship to judges. - -

-
*

However, if a fixed rile of ‘law is established for.

each type of transaction, then judges may have td loock onlvy
yR g 2 :

at the 1aw determlred by such fized rule of law. Applica-

183 221 F. 2d 189, at 195 (1955), -(U.S. . Ct. of :ppeals).
In such divorce cases, parties may not be qzvaﬂ,the
right to contract as to the law applicable to a divorce
action between them. 1If they are given such ri ight, then
courts may not be burdened with the task of ascerzain
where marriage was celebrated, where matrimonial v
dence was established, etc. 2t present, fixed rula
law are established for settling the question.

190
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tlon of a flxed rule would reduce burden on Judges as such"'-

rule would dlrect tnem to the appllcable law.

When one con51ders the subjectlve method onlthe‘

one hand' and the ijectlve method on the other one can-

_see . that the latter seems to be quletly replacang the for-

) mer. Objectlve method is perfectly sound and EfoClee

whe'eas subjeotive‘method is not. Subjectlve method 1ncor-'d'

porates one universal rule but the ru1e does not culmrnate

in a universal and a unlform result Though ob}ective methf,~‘

- - . \ o C . "
od cofisists of wvarious tneories and .rules, their result
appears to be the ‘Same- in the end MOSb theories are in

N

favour of the appllcatwon of the law of tbat state whl ch has_‘
the most substant;allconnectlon with‘s transaétion and thns,'
the greatest interest in naving.its;laﬁ'eppliedr__ R
| it would be advisable  to follow the objec:1
method in technolooy t“ansfer :ransaétions Qnerer sts:esc
_especielly recrtients' states,'haVe.snbstentiai'interest-in
‘hot allowrng parties to OVerrloe the*r laws wnzch may be af
& protective nature - protectlve of- tnelr ortidens,-and pro;
tective of.their.eoonomy‘end'development..' n» - Qﬁ.,
Prof. Leflar feels tnat-the'pr_per way to deal
with choice- o*—law Drob‘ems is to wi pe.the slate cleen cf

all the old rules and theorles - and - to stabt: afresh.}®l

This 'is what should be done,

N

Lt See Leflar, 1966, supra note.121, a

cf
ty
Oh
=]




The prznc*ple of party au&onomy should be abol-

1shea and new rules "be es;abllshed e1ther 1ncependen;ly or

'w1th the help of the theorles of moaern Amerlcan Jurasts.f

'Though their theorles are ‘lex1ble and may lead to uncer-

talnty and unpredlctabll ty. they may_be used to develop .

-

fiked rules ofﬁlaw for each type of transaction. Agreed, it

is an insurmountable task, but thdt may be the only solu-

tion. °- ;
4.1.3 (3) Justice-+" .
. - - . v i
One. of the'purposes of se<tlement of disputes is
- to doJEustiée to parties involved in disputes. . Hence, the

'rule,of law so eStabiished,'should be such as teo 'do justice

in each individual case pefore = court and in cases in gen-
.t . . . . - .
eral ‘which may be brought before the courts, 'in future.

-
©

4.1.3.71 Who Can Bring jusEiCQ; . _ 4‘f

~ Justice, in an individual ¢ase, may be done either

by the parties by législating for themselves, i.e. Dj c“ocs-

ing 'the applicable law and the Zorum, or b/ states, ,hrougn

eithér their judi‘ciallor législ‘ative bodies. -

Ty - *

. But }ust ce, in- all cases in general, may be done

X - -

only by abates :as Dart és do- not nave the‘powef_io legis?
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tors ‘ ’-

léte: _It iy the soverelgn power of the state to leQ1slateQ1

and brlng about.gustlce 3 It 1s the task of Judges as well

_as 1eglslators to prov1de Justlce not only to the partlesin:h

s

to a transactlon; but also ta’ others who may be 1nd1rectlyj

'1nvolved. In“the case of technology transfer transactlons

) many otherraotots are-. also 1nvolved fe g states actlng on,

_behalf,of.thelpub;;c‘1n_general., aence Justlcelshoulq be.

done ‘to all. -

Cheatham ~Reese' s -t pollcy fadtorsf‘ indicate .the'

dlvergence between varlous 1nterests e.qg. justlFled eypec—

_tatlons of the part*es., and appllcQtlon of the.*au of the‘;

.state with qomlnant 1nte*est A1so the 1nterests of the two'

partles may be dhverse The" weaket party may be 1ntere=+ed

‘in gettlng some - sort of T-egaﬂ orotectlon from the man*pula—”

'tlons of the sttonger party?®? . and, at the same tlme, the

lattet may be more lnteresteo'ln .ransactﬂng international
busaness.‘ A balance has to be soruck bétween them in “oer _

to arrive at a just solutlon 'ahd‘to bring abput JUS;lQ@ To,

all,the actors involvedL

However, how does one'afri@e-at a JjuXt solution?’

- The task may be. Lndertaken eltner oy judoes or by I g*s a-

-

L

1. The Judiciary-:

«
. \ ° . ‘ . . *

For example, the weaker party (a borrower) mav: need
some legal protection against high interes® rates Wﬁach-
may be imposed by the: st renger party (lence”)

N\ ) .
! I -



Impartlng Juselce is not’ an easy task because Jus—
t1ce to one ‘may cause 1n3ust1ceteo another o This'is more
_empha51zed in the case oz confllct of laws. Suppose thare
'.are two confllctﬂng laws one of whlch 15 chosen by the par-

tles,iand the other of whlch is normally appl cable in the

'absence oi ch01ce by them ' Under the former law a decisionf
.may be’ rende*ed in, favour of one party, and unde' the lat-.
ﬁef, decision may be in- favou* of . the other Which law, in
euch a case.‘would brlng about 3ust1ce in the di spute? ° If
the cholce of~law- clause is upheld it may cause injustice
to the other party,-who may have .a legitimate right under
'the other mQSﬁ.CkOSEiY connscted law. In suth a oese, the
most closely cohheceed law ehould he'epplied by courts wher-
ever situate. The state héving the most substantial or the
moet eionifioant connection shouzo_tm granteq-legielatiue
jurisdiotion underhinterhationel_law-,

| Judées'will.haue.go looh for some rules which may
direct theu ho a pafticuiar'law. The applicable law must
have 'a substantial cohnection in-order to do justice.
| However, as the Juolc1ary would be de: 1o1ng Jus

tice and establis hlng f’d rules ¢f law on a case-bv-case

basis, the-evolution'of the rules of law may take a long
.- J
- .

time. Flso conflicts between judges: of the same state may

: hlnder the establishment of rules of law.:i?

>

Even the eseabllshnen*\B‘ the principle of party auten-
omy took a ‘long time in the U.S.A. as .some . judges
rejected it as against the public ool cy .while cinets
favoured it. See infra notes 217, 2;8 219_and 231
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2. The Legislators—: . -

L |

1f it is Ileft to " the judiciaryJAto formulate

choice-of-law rules on a- case-by-case basis, considerable

uncertalnty would result In the_a;ternative,fif‘legisla4

tdrs are to be burdened with such an insurmountable eask

they may tackle it, either ehrough naelonal leglsletlon or

through 1ntevnat onal agreemenes.

(a) National Legisleﬁion—: o

- i -

Ta,

Leglsla ors may aevelop Thoice-of-law rLLes jby

enactlng natlonal legislation. 'States have the authority.to

LN

legislate and establish rules of law on & national level,

but without any endorsement £rom the internat onal communi-
ty, these laws and rules will not be zu’ly e‘fecelve Take,
. for example,.‘self-limiting statutes."“ Stateé, of <their

-

own volition, may develop a choice-of-law rule. Some devel-

‘oping'etates, like Mexico, India, Peru, Ch*na etc.,”heve'

enacted leglslatlon[guldel1nes on technology rans ‘er "“ans—

-

';sacelons whe abv the apollcable ‘law has been resereceed ITo-

thelr OWn law They have been esrabllshwng a choicé- oF—'aw

.

rule'that‘ tne law of the rec‘plen*'= state should govern_

. of the leg*sleelon.,

1** . For more details, see suvra note 130.

technology trans:er contrects . Let us ;ake'a'look~ai:some'



Mex1can leglslatlon presents an excellent e\amole

of natlonal legislation in the field of transfer of t,echrol-—a

Y
voa

Ibgy. Artlcle 7 of 1ts enact méh“ tltled Law on the cont“ol

.and reglstratlon of the transfer of technopogy and phe use

+

'.and exp101tatlon of putents and t*aqéma“ks 1982JF" dealg

w1th the matter. It.states, '-'.‘ [

Artlcle 7. "The acts, -agreements or cdontracts
referred tp in’ Prtlcle Second hereof, shall  be
‘governed by Mexican laws,:. or;mby the" applicable’
;1nte"natlonal agreements or treaties to which Mex-
ico is A party, shoula this be phe.case ni¥e

'However, even such a- posxplve law'on the matter

may not be a panacea for the problems of such- transaétioné)¥

‘e

Un‘ess other stapes recognlve the. law, its elfectiveness -

wlll be very llmlped =

(ii) Indias .. i

India-is another state wh CH bas r;ed.to”rﬁgulate

thESe uransactlons . But, its regula 1on° are Ln “the nature .

‘of guldeTlnesﬁhor Indlan entreorendu*s and no*"r tne na ure

'of any DOSlulve leglslatlon.. In Gulde nes for Inausp-:es[

v

1982, 17 Chapter IV deals wzth To*e ‘gn Co1labovap ch.. 1%

-
-

135

SééfComDilatioh supra nope 24 ’at-SeleS.--
1f‘3 See Compllaplon 1d -féffSSLL";i.

o
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inter'alia,-states, ' ' A ‘ B . \

-"4,  The follawzng are the gu1delﬂnes
which the entrepreneurs are requ1red to take note
of in negotiating proposals for foreign collabora-
tion so as to ensure that such“pronosals conform
to the pollc1es of Government:

(xii) Collaboration agreement wlll
be SubJ&CL to lndlan lawg. V121 ‘

In view of the- 1neffece1veness of the staeutes 1t‘_

is hard to think that these gu1dellnes W1ll have ‘any -ef fect

on‘ehe international level The Guldellnes may not have the.

» -

legal force which a p031t1ve law may have. . - ' B

C(idi)Peru- ..

matter.. Iﬁs Rules for establlshlng the prec1se *1ghts and

: opllgatlons of tne llcensors and 11censees oF'eo*elgn Tech-

enologles ‘marks cr patents of 23 Oct ig9gl, 193 deals it

Wil

uvch01ce of. law in 1ts artlcle 16 whlch states,
;'  Artlcle 16 Every cont“act sha1l contain at, lease
‘ clauses aealwng w1th the Follow1ng

N

- ‘ : (f) Exnress submlsswon to the "laws ... 0%
- Peru fzen N - ) ) et

e

Guideélines for Industries L Do11CV and P*ocedurns

Part l:(Jan,‘lgaz),‘Gove*nmeﬁt of , India, Minis<cry of"

. 11STry
‘Industry, - Department of Incuser1a1 De;e?opmene, See
also Compllatlon ,1d at 83 87 R

19

See Compllaelon id. atv 85-86.. . LT

l2a Publlshed in El peruano‘ 28 Oct::1é81; See also, CZom-
-pilation, d4d. "at 135-141. .- . R

See Compilatian, id. at 135,

Peru is another state whlcb has enacted law on the

1
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- ‘ - 136
. ' . . o o ) :

- © - .Unlike the previoys two'laws- unde:'?eruvian law,

partles “have to make an e ‘press. submlss*on to its laws.

Thls clause may have more recognltlon in” a ;ore*3n=forun

.

The forelgn forum which De*mlts a- ch01ce of—”aw clause‘by"

partles on Lhe ba51s of ats rgasonableness wll1 giVe effect

to a clause choosing Peruvian law;.aslﬁeru w1l have reason-

able coennection with the transaction. However, ¥

by .

rf':

he o1 -

- ' ' U - S ! - ’ .- ‘\ . ’ - .
eign forum where ‘action may.be breught alsd has some zcnnec-
. s .

tion with the transaction, then Peruvian law may not b
applied. . T

L B -

-. . But would MeRican, Ipclan and 3e“uv ar ebactmants

be- recognlzed and eqrorced by otherrstates or even,by the

-partles themselves? These 1s:atutés do 'not' seem to  he

v B . . V. - ' i . . -
enforcement-effective excep:t in'.the states where. <hey are

the actlon;lé brouqht out51de Mexlco, “he ﬁczuﬁgu fcrum may

: e 5 . . . ' . o L
enacted.- - For e&ample, Mexican: ' law may not be effective 1n

the eniorcement of its substantive provizions oueside |

co., ‘even when one of - the parties.is a Mexlcan, unless par-

ties submit to the jud*cial '*'sdlctlon ch Mexice. In +the

. absence of a ch01ce of law by’ Da*tlas and in the event that

L ' .

impose . its own notlons.ofmwhat is uhe auo__caé*ﬁ I

‘may, however, consider’ He Lealkan .5IaTute, b“-f¢5fh sonzida.

r

eration would be within its discreticn,"

"Thus, a seLF—‘lmrtlng or-choitie~of-law sTatute may

ey
not. have any *ecognlth? on "its cwn: To be fully &9feowiy
[ 1 Lt )
. , . " \ . . . ’ -~
as 1ntenced by the states which ®Bnacted Thnem, l.e. .o ogive

.~ . . . L - . . .

R

©
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# SR SR

pendent of the forum,_whereas partlcul *1sm requires each-

L

. choice-of-law rules 6rr if leglslators are Dermitted“to'

:

g 1
3
N Ny i

them an. extra tergltorlaI effect when the state have a s;g- 2 

- -

nlflcant relatlonshlo wlth the transact on, '*hey may need to’

be . accompanled by a unrversal "ule of law whlch may be'

establlsned by an 1nternatlonal agreement ST e
‘.,‘ i . . .."_ ) '|‘_ .. 4_

3&&)‘IntefhatioﬂalfLegislat;en (agreement):

. e

&

Universality desires uniformity of " results inde--

.

forum to. to make 1ts own confllcts of law rules In this,

LIS

sense, there is uﬁlve*sa11ty in the anollcatlon of a certain

the transaction.: ff ‘judiCiary is allcwedf to establish

establish such rules through natlonaT leglslatlon ‘ h ere

Etate's law, e.g. tne law of the state most‘copnected‘éith

would bejprevalence of par 1culatlsm rather than unlue”sal-ﬂ

ism. Unlversallsm ‘is more des rab1e wnere transactlons'are

connected with more than'one.statepl- : o e,

o
-]

. National Teglslatldn by itself is not adeguate
fto establish a rule of law unless it is uniform. in’ all

v

states, which is meossiblef To‘this end, i.e. to establlsh

a universal rule of law, there should be ee"e1oement of suc h

‘and aconsider :

a rule on an international level.- seglslators (govevnments)

-

v “lOUS Laws that may be 1nVolved 1n a pag~

A

Ticular type of-a t“ansact ony- ihéy can start with_technol—

v

of different'states must meet at an 1nte*natlonal coneetence;f:



‘developed and developing statés.

51on.?fi-

..

'giogy transfer transactlons as 1t may be easier for- them to

K

‘know the polléles of the states involved, Every actlon 1

'frdlfflcult tl{_ it is dcne. Gradﬁally,-ehere may be a con—"

. / .

;sensus though it seems, at p*esent‘dg‘venote possibility.

| - .
The appllcable law may be dl‘fE‘EHt.if technology

transfer tpansaction 'is between part*es_ of two or morve

r

develooed staees., There are a large number of such trans-

—

actlons‘and as there 1s a- mueual flow oF techwology inter-
) * . ” - V R . .
ests of‘all ehe states may be similar. In such a case, orne

"could concede to a parulal freedom of choice. But then, the

'8 . - o . :
key cuestlon w0uld be thegexact_defin;tlon of the expves-

sionsﬁ- the 'develOped:'state'_ and the ‘'developing state',

tate’,
which is very‘difficult. Today's developi ng ctate may_be
, tommor*ow 5 developed state _ Henée, enly oee "ale.ueeﬂ to
ebef es*abllshed for ;raneacteehs‘~between 'deve;géeq‘-states
.;nﬁef ééL'betueenedeve;epinéfetetes inter End;tee en

ltr,
M

We

A ——r—

(i) Andean Pact-

..Development .0of Such regula%ions or &

L I
[t

,aeiﬂhas been undertaken by the Andean Grouz of ztates?®! wand

M)
i
)
%]
b

i
}a
0]

1

the" same ds. incerporated. in: Decision 24 cof <t

L

2°‘:'They-are Chile, Bolivbat Feru, Columbia, and Ecuadcr.

zhre Common regulations gove"rlﬁc foreign capizal movement,
‘trademarks, patents, licenses and rova.-ioc (1971); Zex
also,”Compilatidn, supra note 2%, av 2Z7. _ .
e — o e,
S



. .4.'Though thls Dec1$1on -does not expressly Drov~de

‘for the aDpllcabll tyaof the law of the rec1p1ent state, it

'dc@s so 1nd1ré&lﬁ?. - It has _establlsned that rec;p*ent's
: _ U

state should have nat*onal Jurlsdlctlon over the disputes. .ﬁ

Elrst paragrabh of 1ts artlcle 51. states,_ .
Prticle S1. No 1nstrumeqt Dertalnrng to - 1nvesg
ment or to the transfer of technology may contain
a clause removzng disputes or cenflicts from the
national jurisdiction and: competence of tne-réc:p-'
ient country, or perm*tglng subrogation by states
of the rlgnfé and actions of their national inves- .
tors. 203 o ot L

If the recipient's state has jdriédittion, then, it can
enforce its'self—limltinggstatute -even 1n the absence of an

universal .rule of law tb uhe effect that thn .l.awv.of'-the-

-

recipient ‘state’ snould apply However; ‘such regipnai agree-

-ment will be;exfective only if both, the7suppliér‘and'the,

is

H

recipient, are from either of these stétésa 1= supplie

“from a devéloped state which. is net .a Dar y to thig'ag ee-

C g

‘ment, then, such regional agreEment may,not be eL_e tive or

it may be efﬁective toc a limited extent.

(ii)} EEC Convention on the Law Appllcable to Contractual

Obllgatlons~ o ] "  : TN

H

Another regional agreement which deals indirectly

with technology transfer transactions?!®* is the EIC Conven-

201

See Compilation,'id. “at 231.

. | -
L This agreemeﬁ+ deals with all contractual obligatidns

in general.



s

' tlon, on the .Law' Aoplicable to 'Contrac.ual Obltgatlo ?“‘

Its artlcle 3 whlch guarantees freedom of ch01ce 'igtggr

¥

- g;': ali&,\stétes '
o S s A contract shall be governed by the law chosen
Co "~ + 7. _ by the .parties. “The choice must. be expressed or
. demonstrated. with ‘reasonable - -certainty. by- ,Lhe-
terms ‘'of the contract or the circumstances of. the
case. - By .their- ch01ce‘the parties can select the .

law appllcable to the- whole or - a part onlv of the
-

contract. M2oE . . y : . A

. S . - . . : L e = e N

However, ‘in the abSence ot any eVp*ctczor;;w red

/ i choice'.a*tlcle'4‘ptovides'thet the'contract w 11 be gov~

i . - oo

erned. by the law of the most close1y connected ctate e

*

1nte* a11a states

"1' To the eytent_that the law aopllcable,to."
- .+ -the contract has not ‘been chosen Lin-accordance ‘
L . with Article 3, the contract shall be governed hy °
_ © . .77 . the law. of - the counfry with which it is most
. e closely connected - L : :

o - 2;h" it sKall be ‘presumed’ that. the contract -
- - is most c*ose‘y with the country where the pa"ty
E . who-is to e:fec*‘the per‘o*mance which 1s characz
“~.. 7 - .- teristic of.the contract has, at the time of con-
S . fcluslon of ' the' contract, his habitual- residence,
or, in. the ‘case of a body corporate or 1ncorpo-
rate., -its central admlnlstratlon e

DR -‘;It'is”dif;l lt,to de 1ne the te*m h ctebcctlc pe“:oth
7 ance'. - ?owever ’;t;has-been said,that;_“it}is‘the party
' . - ‘ - ' . . . . . R . N . .“ .

:

N B . . ' . 7. N - " B toeT . . E )
- ‘whoge pertormanceJLS‘the cha?acte x tlc one wno nas the more -

'actibevrole-to'plav.and hus. it may reascnably be - airpased

is the more kelj o need tO'consuLt.the‘la? during per-

P s Ugee (1980 | 0.9.€. 282; - See also, (1980), 19 I.L.M.
l4s2. L T e T TR T -

—
—
=
H
o
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e
[{a]
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'case of tecbnology transfer transactlons

-w*th reedom-ofjcho;ce.'-

ogies proved 1rreconcilable.’

. formance."?°*  But _what'.about cases“'where -characteriStic

"performance is. in a state other than the habltual re51dence_

or the central aomlnlstratlon° In such cases thefactlveV

party may consult the other lawr' Hence,_the artlcle should,

have been thus "the law of the most’ closely connected state

would“he‘che law of the state where the character1st‘c oer-

-

'formance is to be .ef fected ; Thls is so because the place‘

» - -

‘ of‘performance, normally,.has a subscantlaL or the c1osest

connection with-the transactlon _and esuecaallv so ;r; the

. -

-
e

tlonal law;. Developsng states who are noc.parties toﬁit;

are not oblwoed to abide by the prov1swons uherein:deeling'

.

i . ) - - o e ey,

/

- Teéhnolog&—f-h PR L

.(iii)U.N.ZConference on Code: of Conduct -on Trather»dfh

141

As the LEC Conventlon is becween states - WIth 51m1- .

Qar 1deologles it has a llmlted apolﬂcatlon unoer 1nterna¥:5

The above meﬁt1oned two agreementslor‘instrumeuts.“

are .between states w1th ‘similar' 1qeo1og1es ~i,ej“ between:

1developing.fstates inter‘ se,  and between developeo states,

v o

inter se; When ail these states trled To. draft An agreementf

or a code o‘-conduct on transfer o_ \echnologY;.their idEOlf

A

308

and the. EZEC Convenclon {1984), 33 Int'l. and Comp. L.O.
531, at 518 : ' : - :

Anthony J.'E.‘uaffev "The Eng lSh Proper Law Doctr*ne'
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Developec states were all in favour of freedom of -

ch01ce for the partles whereas oeveloplng s;aues wlshed that

tnese transactlons be governed by their lews,_thus restrict-

~ . . .
.

1ng partles- Freedon of cho*ce. N

- As the UNCTAD Code seems to. have ‘alleq to. orOV1de

seE

a-fixed rdle of la ,fohe same can be establ*shed vadualiy,

beqﬁnnlng‘w1th its 1ncorpo*a+1on'1n bﬂlateral treaties, then

1nto *eglonal t*eatles .and then in multilatéral ones.

" There is;‘at-a:gieot in, prevalence,_a Dractioe of

applylng some maodatory provzs*ons in a connected foreign. -

iaw,‘whlle applylng another law generqlly for' examoye,

fOrum E may apply_somE'mandatbry fule'of law 0f. State X,

-

fﬁhoogh-the applicable law.may be its own law or the law of

State'_YI:' ButL suoh appllcaolon aof menﬁatory' fﬁles will

[

-

deoend on the dlscretlon of fo¥um F. Such ad. ho¢ applica-

tion of some mardator; rules may not render them -~ Zully -

effbct‘ve. Also, partles will not . be certain as 'te whether

a partlcular mandatory rule will be applied or not. Hence,

- 1t‘shoulo be ohe forelgn law itse £ 'together with ifs manda-

tory ‘and dlrecto”y rules’which should b® applied and‘not,‘

=~

just some oartlcular .rule of the foreign law, as, in that

case, the real-purpose of'the'enectment of such. a rules may

. not be served. . E ‘ : o

‘Party'eutonomyAneed not ‘be .divested of completely’

"from the law of contracts. It may be uged as a castin
! . v j - .

vote. If in a legal relationship, 4%t is found that =wo

-



v

sta es have an almost equal domlnant 1nterest in the trans-

K

actlon then partles ch01ce between e*ther of them can be

L

held conclu51vee. But 1f the ch01ce is fer a- thlrd law such o

ch01ce may be dlsregarded howeverg~in the case of technoi-

ogy transfer transacF:on it may.not be possible for two

states to have an equal dominant enterest and hence party

.autonomy should notfbe used .._,,jf' , C e

‘\~54/?;§\the 'case 'of 1nost technology trans‘er rans-

t
"

actidns there lS 1nvolved the const*uct*on of some’ plan;,

e.g., -a turn key pro;ect or- a management contract in the

tertltory of develop ng states -_and_ which. is_ theh handed

- P . . "

over "to. the othet party -ﬂHence,'it_shodld be treated in the

'same manner as’ a convejance of*an lmmoveable property And

tnere should be an excluszve aonllcatlon o‘ the lex situs .of

~that property, and no freedom of. ch01ce snould be nerm 1tted.

‘Suchelex'situs WO _sd c01nc1de with the 1e£ loci‘solutionis

: - ! . c . . ‘

. as well "as the law of the.state most connected with +the

aopllcatlon of such law.

SR . ’ . -

transaction and uh’S wou‘d glve an added dlmenszon to the

a

'Itl'is evident: from this Part that -legis;atiﬁe

jurisdiction'will not be effective unléss there is a judi-

. ¢ial Jurlsdlctlon accompanyang it, which we shall examine in

the next Part S . -ft"' . . . ) o
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' PROPER FORUM *
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Chapter V
PROPER FORUM TO SETTiE DISPUTES ARISING UNDER A

CONTRACT

One has already seen that jurists, like Brainerd
Cuffie, Albert Ehrehzwei@ﬂ etc., attributed undue impor:tance

“to the lex fori.. EFqrum is important becéuée its ﬁublic pol-
icy, its mandatqry provisions have to Sé applied eVen_though
the proper law of contract is different.

‘ . " . " T~ ‘ - . - +

Therefore, . one. has to “dété*miné properly and

Justly, the: forum competent to take Jurwsdlct1on over a par-

tlcular dispute because ultlmately, the outcome of the dis-
pute wlll-oepenc on the forum where the action is broughz.

These Drescrlbed fora zre, what may be termed

Qases of Jurlsdlctlon

Flrst,of all let us ‘see what ii roper Lorum

- L

~The Droper law of a cmntract has been defined by . D*cey;

Westlake, é;.f’ .but the proper- forum of & contract has
nowhere been defipedf It wou‘d be difficult to d‘éi.e the
cancept éf;a 'proper‘forum-“ If£ determingd_by the subjecé
tive method, é'propér rum would. be the  forum chosen by the

parties.-. But such--a :orum may not havn any CODHECulOH with

the transaqblon. In-the event,. uhenbaSlS of such a choice®

would not be just or’ fair to various interests im olved in

-
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“ulthe:tranéactioh.- What should then, bé-fhe criteria‘for;

,deflnlng the term proper forum Should the p”ooer forum

v

be based on mlnlmum contacts/connectlon,‘reasopable connec-
tion, substantial connection,‘or.the'most significant rela-
L]

tionship with the transaction? For the purpose of this the-

. N - [
sis, the 'proper forum' would be the forum determined by the

. . ) ' E - . o - . o .
objective method, on the basis of its substantial cennection

or the most significant'connecfion with the transaction.

However, as an issue can: have the most s*gnl icant relatlon-

shlo with only one state 2" it may be the proper criterion

.
-

to localize a particular transaction in a particular state.
At the beg1nn1ng of thlS chaooer,.the term "Juris-

diction' W1ll be defined and  the two methods viz. the sub-

jectlve method and ‘the objective method, will Be_Studied."

Lastly, a conclusion will be drawn as. to which

method is .better, -especially in. the case of technclogy
. , L

transfer transacticns.

L. - -

A -
5.% 1. Jurisdiction- . ) ’

Jurisdiction . (in ' .internaticnal law) can. Dpa
referred to the power of any sovereign state to exercize itz

authority over certain categories of persons, =zRings and

legal relationships, either through its legislative or LTS

', ~

209

See RestateﬁEnt Second, 1271, =supra nste 115, Section
.203, at 651. :



Jud1c1al body z’"i e*";lf rjll

'f-,ﬁﬁ' Jurlsdlctlon 1s_fthe/§ower of a state to create fﬁ:

1nterest5mwhlch under thm p*lnc1p1es of the common law

WIll be recognlzed as va11df1n other. states 211

S .'-.
. -

. . R ) Y
. ~ "The maln_p01nt 1s that the matter must have been

properly (in the 1nternatlonal ‘sense) brought before'a

‘judicial body. That is, the forum Should be a proper Foruhf

‘

-

Various bases of Jurlsdlctlon determlne whether a oartlcu?ar‘-f

w"

forum is =a proper forum or not. ‘ Hence, Jud1c1a1 Jurlsd~c--

tion is the competence cf a state, in ﬁnternatlonal law ‘to:

-

decide a case brought before its courts.

Hencefor th, for the purpose of <this paper, the .

-

terms 'jurlsdlctlon' and 'judicial jurisdiction' will be

1

used interchangeably.

. . ‘. !‘ ' . . : vy .
- A court may have the cocmpetence to ‘decide a disg- .

pute either on the basis ol jurisdiction in personam -over

either party, but Drere*ablj the defencant~11 ‘the dispute,

or on the basis of jur sd;ction i rem over:thihgs like

immoveable property.

States-have qeneral jurisdiction 1’n oersoaam'if

the defendant is present _n thelr terr tory (in. common law

states) or i1f he is their natlonal (1n c1v1l law states)

a

However, in certain cases, states may assume jurisdiction if

-
.

Jhrlsclctlon may also mean the actual terr*tory or llm-

its within whlch ~such judicial oY legls1at’"e power may
" be exercised. - .

. -

213"

See Restatemeqt 1834, supbra note 107, Section 42, at
69. ' )

-~



Th. e

or: the forum whose law has been chosen by the partﬂes

-is. considered
part),

thesis,

tion

assumed jurisdiction.?!?

will

;1f the transactlon (1n our case

"ftact w1th the state

.1t 1s the Forum 1oc1 contractts

a. contract)

afdefendant is domlclled or 1s habltually re51ﬁent'

has

ereint

or.;

some. COI'l- "

g 1F the state 15 the forum chosen

~

A state w1ll have

l

An action. arising out of a contractual

- jurisdiction

and jurisdict

'_clspute~arlslng;outqof itfy

to be an action in. personam -and

in personam will

nby the partles by an, eheress or an - 1mplled agreement

LI

be dealt w:ith
I

hence,

lon in rem will be pm:tted;_}-‘

'2}‘Detefmination of the Proper Forum-

'+ For the purpose cf this <the

will not

be'used{

be

-

classified into

Instead,

sis, bases

another |classi

o]

L

v

‘general soriginal |

In

in’

and

-"o'r. ';f‘-
the ‘erum loc1 SOlhtlDDlS RN

~ jurlsalctwon Lig: ;;gf :
'f!stoject ma..te*-"'oF d -Dute isjlecated Wit 15 1ts.t ;5 :afy,
.ie.g 1£ Immoveable prooerty is located thereln.; v
-No matte:~ wnatfxtYPE' df dlspute isftiﬁvdlved ,elt
“estate‘ shoqu haVe some' contacts w1tn the tramsartlen fiﬁi:;
order to eyerc1se jur*sdlce_on ove*,:t and;to:ewtertaih‘aqxf,"

cblidation
in mesy

thisz

urizdice

icatien

These bases of jurizdiction will be divided

217

ThlS is the c a551£
1e5yg,

SChmltLHOhL,

-~
-

ation used
‘supra ncte 7z,

-

-
r

undér‘s.gs;
at 427- 436

n

law.

[
D

-
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N -

“into  two .methods“ ViZu; subjectlve method and, obJectlve

‘_method of determination of the proper forum The assumpt1on

of Ju?lsdlctlon by a- state on +he basis of 1ts belng‘ehe-A

* . N

. forum chosen by the partiés, elther expressly or" 1mo11edly,

'wlll be nnciuded in rhe sub;ectlve method All rhe other

bases, .viz.|. the forum where oe:endant %5 prnsent or ordi--:
. . - [
narlly *e51dent or domiciled,, etc ‘the forum  loci contrac-

tus, the forum ioci solutionis, or the forum whose. law has’

Y

been c;posen will be included.in ,the objective method.

PR

fk 5.2.1 - (1) Subjective Method- -~ = N I

.
.

Recently, partles to a COntract in'mosttsietes,‘

~have been qlven tne rlght to’ choose uh 1-orum-where acrioﬁs N

;a 51ng rrom rhelr coneraceual rela nsn o-nav be b"ouont

_They.may maxe an eworess or an 1mol ed’ cno ce. The forum:

’.

'V}where an action can be broughu on rhe oacls of .such  chdi ce

i..
«

3jhas been establlsnﬂd under the p*lnc1ole.ox subm1551on

,ﬂfr-l JlS;Q.lfi'“ é;‘Express Choice'of,Forum—'

(A):Generelr

"
o
-

See Schmittheff, 1952, i4. av <23.

g
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© - 7Parties méy:agree in an'express manner, °n a par-
tlcular ﬁorum where dlspttes that may atlse between them, in~

future may be brought Such a forum.is termed as the 'fo-

‘TUm prorogatl Such forum prorogati, ip effect, ots:s the

"rightful jurisdiction of the forum where diéputes may have

been -brought, in-the absence of such choice.

"
L . .

—

. . ) i L o . * T
.. ~  Suppose-that parties A .and B choose State 2 as
. . » [EE N
forum in lieu of State Y, which wduld have been *the .
forum in the'absence B such choice.  Then,

mroroaatl and the .agreement

'it. . State Yooisg ousted of its juri sdztt1 on and is

dnrogatl and the samé 3g*eement is a denogction~

g"e‘:eﬂ

for it..

‘At present,’ in some jurisdicticns, parties are

_gfinted‘the.right te choose ‘the forum where they'téh bring

&any disputes beiween them, on the ground

rt
o1
fir
fal
.
o)
b
[}
4}
ni

ey
o ke
- N

of parties f?é of : prime impotiance.. However,

'tlon of partles"chc;ce-ls_of,recent or;gln,.e-

'-common iaw states 11he E1g1and the U.S.A. and.

Carada.
“in . England cho*ce of-_orum clatses were held o
T ) - |
f{ be va’ld cnhthe ba515 of tHe genera1 principlie that “rariies
3
should ablde Dy the*r cont ctsﬂ;;?“
< . R

N

216

Racecourse Betting .Control®Board g;‘Sétrete;{
(3944) 1 Ch. 11% (CA.)- ==

(TSt (1958) 1 All. E.R. 333; (1938) 1 W

-

is a.prorcgation-agreement for

LIE ]

.!



; _ 'f; :if_,i:;}' In The Eehmarn case 215_-theitﬁnélisﬁ'f¢Qﬁ?£l:of;7f'

Gl are valld 216 'Tf][-:” . "V'_"'lﬂﬁ,Lgﬂ' co f:' -

R REEE 1n t'tg CU.S. Agm

-

2
. Court of Pppeals for eh&*Second CerUlt he1d thae‘a reasonb

in’ thé”Mﬁ-ilef case, 217 ‘the v S

able cho;ce-of Fo*um clauen'would be held valld However'

later, ln Carbon Black Eroort R S5.5° Monrosa*“_the U S.

_ ‘f
Coure o;_Appeals Lor the E;fth Clrcult held the cho;ce of»

‘- JJ

_?‘141'f01um clause 1nvaTld as agalnst publ*c pollcy The pr 1nc1-

3; _:”w'-pLe Q freedom cf cno;ce as to forum has-been eccepeed in
.9 _-'. . - - -

ek *hﬂe.f the U.S.A. Wlth the U. S, Supveme Ct qec151on 1n M/s.;Bremen

part1e5 wag compleeely unconnected wﬂth ehe transacexoﬂ.

. *

i‘, 2
_ _ Ea In thlS case athe partles were Unte*wase* Reecerel
o L e T : TN )
S ;v‘jvfcmbﬁf a Ge;man Loweng comoany aqd paoa“O‘fHShone Co “a
. '.‘ LT, ' ’ . o T .
: . - 'U.S.‘comoany They contraeeeo for_:owagéﬁos_an ol l_**g;

P .

\_'\ -t R -

vlng‘to the-fog@erhlerom the Gulf of Mey'co to Iealy Ehe

-

EVE eaoata o"ouoh‘ an. act 1on-*n.;ampe, q;oride in contravention

Ty o ‘ R

'(,—,_ ofqthe-choiteﬁofvﬁorum-ciause: "The District Court, welving'

e . .o -
- -

L -However, ~in! this partidular case, . the- English coX
=3 YRR “-ewterta_ned ;he &J‘“ﬂbrought;;n3 contrawer ionw of’

o=

s+ . 7 .chéice, on +the greund that contagts -with . the  chosern

'ﬁorqu e*e MLn ma;.' P

,wa » Zaoata fo Shore Co 3”' where the“orum chosen bY the

";*T Chapparnl be‘ong:ng to tha latter, by a tug, Bremen belOﬁq-

chose.EngLiSh orum for setglemene of dﬂsp;eee betweeh_thenm"

,;ﬁppeal neld that ,eS'eggener;l.rulej*cho;oeLof=f6§um;olaﬁéeei}ﬂ“'

A

»
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Sy

S on the Ca*bon Black dec151on, “held”rthe_'Choiceﬁof-forum:”,'
-L'f"ftf clauge-';nvalid; llHowevar, the U,S.nyupfeme-;Ctu held the

o clause validq-.oh the ground that 1t was, reasonable even’

. "_. though transactlon had no connectlon w1th the'foruh, Eng- -

‘lapd;u In an acclon b*ought by Un_erweser‘in England, Eng—'
'lliéh‘ coth held the 'clause valld Aand entertained the

suit 2”-_even though 1t was connected wlthftheltransaction
LR only on the ba51s of such.choice-of-forum'clauéé‘

. I . _‘_~It-is¢argued chat freedom of cbolce brlncs cer-
CL B o

talnty and unlforn y to. an; dlsoute Tbls howeverg-is not

true because tnete ate some. ll t‘t ns to'fuoh‘fréedom of
£ 'ﬂ'lchoice. Partles ave not a110wed to cloose“any forum they-

PR deem f:t'to settle‘che1r dlsoutes S i ”f.,

- Y

on ' - In thlS part 5omenmention-will_be made of'thcf

L - N - .

N
*

_laws of sbme - . common law anq civil law states, in ovrder to

- LI - .
[ -

gét & better idea of :he‘gosition of parcy -auicnomyrai .a
Mo - . ’ . o ’ N . ' . A " f
- determinant, of.o:ooér'fofum.

s - ey 1Y

- Accordlng to Dﬂcev & Forrls "”be fou*“ has urig-

. A
) RS ‘ X
- RPN LA
\ - ' (l)‘ Wnere- £,
. - e _
.Q
- v 1 r .
" . X 3 . . . ..'
.o X = '_'. _ . . o . .-'_\ . . - -_'— : . —
*?° Urnterweser Reederel GmbE . - Zapafa-CrieShote Kot The
.| . Chapgaral, -(1%68) 2 Licyd's Res. ;}a.
' —m— T LT TE . '
i <SeeDicev and Merris, 1973, supra nzue 113, Tule 0. as
- q E = mSA TRELS - )
: o1e7. | - ;
. o ' . R .
- N ~



. ‘ .. {a} a contract contawns a term to .
the effect that thé High Court shall have juris- -
diction ,to- hear: -and determine any -action -in-.’
respect ‘of a:‘contract; or apart from- any such,
term,. the High Court has jurisdiction to- hear and
determlne any such action. ."222 - :

"

'The U s. ' Restatement Second provides that,; a

state has powef to exerc*se judicial Jurlsdwcelon over an

1nd1v1dua1 who has consented to the exerc1se of such juris-

- .

diction. 223

Accoralng to Prof Castel in Caqada, "voluntary
SUDmlSSlOn in actlons relatlng to b*each of ‘contract often

are baSed on the agreement of both parties...The law of the

- various provinces recagnizes ‘the ~wvalidity of such con-

tﬂ‘c:.{:]:s'..---"’.i 24

Ontario Rules of Civil Procedure also pe"m Tt par-

i

~ ties to cnoose the forum where an actlon between them may be

brought_ An Ontario court may - assume jur igdicticn 'if par-

tles agree to submlt to it. 225

. v

.'f”_ See:Dicev and Morris, 1973, id. Ru‘e 217 at 168-169;

223

225

See also, Rules of the Sunrene Court, Order 10, r. 3.-
See Restatement Second, 1971, supra noté 11
‘at 130. 4 '

n
e
jon

'.-d
1]

[
48]

228 J"G Casfel, Conflict of Law s: Cases, Notes & Materials
o (4th eq 1078) at '5-4. )

b

Ontario Ru‘es of C1 i1 Proceduré, 0. Heg. 560/8<° as

amerided- to Jan. 1, 1985 (hereinafter cited as- Ontario
- Rules) .- Its Rule 17 02(f£)(iii) states, "A party to a

proceeding may, Nluhout a court order, be served outsice
Ontario with an-origina%ting process or notice of a ref-

erence where the proceeding aga‘nsg The party consists
of a claim &r claims, (£) in respect of a contract
where; (-11) the parzies to the contrazt h Ve agreed
that the courts of Ontaric-are to have I

o

- L SA2r

- 1y
S ety -—
iegal piiﬁfed ¢S 17 respect.of the contract." .
‘ o ' A

S — -

tn cvar
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Now;-"let us examine the law. of the  civil ‘law .

.Accdrding‘-to Prdf}' Lenhoff.,’ "As for the :renchJ“'
law, the pr1nc1ple of the rreedon of the part1es to - settle

thelr problems by contract 15 runcamental and.this is also

. true in regard to Jurlsdlctlon nzze o e
. -‘.”_'He further states,."As a rule, 'the (German) Code
of Civil Procedure regards an exXpress agreement in which the

-

‘parties have chosen a court ag€ a factor establicshing comge-

tence of the'thggn court.9227

however aﬂéorclngi'to JProfr :Périllq;ﬁ'“iti (The
Itallan.Code of Clvzl Pr oceaure) pro wwceslthat:ﬁérbgétroﬁ qf
"ItaIWan Jurlsdlctlon is not permi teécd‘ éxtebtrihfcertain'
g cases. _‘-‘ ff  f ‘fﬂ 'flr{‘t"?ir': Vy'§ )
* ‘As‘per §r§f: Lenno-r; "ACcdrdeq:;o.%helturrént
- .  view takﬁn oI Spanish law: %ﬁ;ajreéme.:.;o-s:ch_an e£:e

(the exc1 +sfon of Spanish courts) is no: valid. . Forous

law e/h bits the same aspect."???

a2

A

It is évident. from thé akcve- mentioneld provisions

in various stztes that ths mcre dewal
: S~

- tes have been rore liberal -in granting tc =he cartiaen Thd
- bl ] ‘ §
) 2% \See Arthur Lenhoff,.'The Farties' Choice cf & Forim:
Pyxorogation. agreements" (1950-61), I3 Rutgers L s
: : = (hereinafter cited as Lenhcoif). .
¥ =d at 455
] ' . ..
‘' See Joseph Perillo, Jr., "Selected Forum Agrsamentsi
) in Western E pe" (1¢64), 12 &m. J. Czmp: L. 16z, &=
165 (hereinaitkr zited as - . : '
1% " Sge Terhcfl “BrE note 126, at S35,
. /
[ A
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freedom of'choice than the less developed of the developed.

. -

states llke Spain, portugal etc.,f'
Thls' however, does not m%?n that there are no

fexceptlons or llmltatlons on such freedom 1n the former cat-
. i
egory of developed states.' Such limitations are in preva-
. . - R o } .
1ence.there as’ well; -All limitations will ‘not be fouhd in

all states. Somé . states may con51der chozce o*-‘o*um claus-

es bevonc ‘the power oF DeratQ partles 'or they may limit it
_ o B
to:a reasonable ch01ce others may exclude this kind of

'cn01ce may be fo"ced upon onefparty by the‘other'which has

-

'_greater economic oower'- oossmbly in an aonﬂswon contract -

or both part*es may try 'te use the s ipulation for undesira—

ble pu*poses 1-These exceptions or‘limitations are'dealt

-

with below. . - o .

~

(B) Exceptibnsf.

(a) Objectionable to Public Policy:

‘Public po 'fg pla;s an imporiant role in dex ermin-
1ng‘WﬂetHer.a_chosen forum will assume jur lsdiciioﬂ-or not.
‘The forum prorogati has to ascertain whether an’ action is

™

objectionable'to.its_pgblic.pollcy or not, and also whether

L

a, prdrog@tiop'agreemenc=oer‘§§_;s'against-its public‘policy_

-

See Kurt H. Nadelmanﬁ "The. Hague Co“-e*ence on Frivate
international Law and_ehe Valldlty ¢f Forum Selecting
Clauses“ (196%); ‘13 Am.- J. Comp. L. 157, at 158.

230

P

7fagre=ment from certaln areas of the law._ In some cases, the-



ST ke
‘or not.
"The-Uuéf courtsehavefdeciéed tiﬁe:and’time again

.

that oustlng of a. proner 3ur15d1ct10n is’ agalnst public pol—'

ic 2’? and hence hawe held Drongatlon ag“eements to be
_in alld and unenforceable ";.L? g \_;”" '”' o .
- -.-,:' _‘ . . s )

| Slmilarly, j'.. Lngland ‘the - ousting of proper

ju*'sdlctlon is agalnst publlc pqllcy, esoec;qllw whe Eng-"

courts'are the ones to be ous ed of thelr proper Jur;q-
diédtion. The nngllsh courts may consede& an ouster of for-

‘elgn jurisdiction as va1lc Bue they may be re1uceant 0o be

. i . . ! : e

ousted of their own jurlsclctﬂon where'parties have'chosen

~ S : -

a foreign forum oye:rldlng azprcber Znglish forum .and an.

3

- .
coury

.+, . In Addisen W, Broyn (

was ousted oe its. ju

r

e | - . . ' !
‘dlctlcn, the lat ter held that, "although it may be contrary
_ - ‘ 3 5 4

: . . ol . N - . . - ‘o — « ..
tc the pub11C'pollcy to'oust the Jurisdiction of Engl:zh
’ ‘ ‘- I -,@ K3

courts, I cannot nquaLn T it is the public pdlicy of Eng-

land to oust the plain:iff in Englissh court=zs frem
A-l . Ty y R . S
‘an agreement, assumlng that it is. otherwige actionable,, on

.

thiﬁground tha*'ehat ag*eenene PUrpPQrTs to oust the juriz-,

" veg Coe . av

hal 3 X,

’

(1858); -Meacham v. Jamestown E & C.C,R.R. Co., 10
653, 211 N.Y. 346 (1812) (N.7. C '
2

Export v. $.5. Monrosa,: 254 ? ! .
. - q . R . -

&, ‘Nute’ v. Hamilton Muz, Ine. Co. 72 Mass..(6 Gray) 174
T =4 .

232 (1954) '1 W.L.R. 779;-(1954) 2 ALL.E.R. 213, s

is brought 'in an English court in contitavention of

Lo .' . - A o .
lsciction in Zfavour of E=Znglish juris-

.
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- diction 5f.a'fbr9ignhcourt:”"’ R

A prorogatlon agreement may be treated to be of a

procedural nature and only the clause embodylng the chozce

N

of forum may ‘be deleted from tne contract.' Howevet, the

_subject matter of contract may 1ts if be *epugnant to - the
: ; _ _
publﬂc pollcy of the forum where actlon has been brought

In this case, the whole contrao* together w1th the cno*ce-
.y

"

of- forum cla se may be held 1nva1Ld e T e
P 'Supo : that England has eome ing evest 4n'a con-
Fe tract in restralnt of trade : Partles have chosen a fo*e;an

forum wnere such contracts are valid. HoWeve* - an action 1s

brodght in rngLand ln cont*aventlon d“,such cho;ce- Znglish

court may lﬂval‘date the choice because of he nature o the

-

contract the stbetantlve nrov*s*ons of whlcn viclate ."izts

s .

public policy. If such'choicexis‘held wvalid, the Znglish

court may have to dismiss the acticn and the same . ccndsact

¢
£

may be upheld.in tile chosen ferum where a subseguent action
may be brought.

-~

It is- to be noteg ner that public policy of the

forum Drorogatl or -the- forunl im which 'the “actioh.'may“‘be
.brouqht,(it may or;may noét be the,ﬁorum derogati} 1s rele-

vant in determining whether it has jurisdiczion or'not. The
. T : ‘ T ' . SRR I N

Ly , Nt " ' - . ‘ e . . " t . .8
- public po;lcy oI *he forum‘de:ogatl_(lf‘tne acticn 'ls not

'brougnt tnere) is held t\ be irrelevant. In the¢e¢en€ that

: the publ*c DOlle ot_the otum deregati does 1ot _perdit -an

. . L. -

ouster o6f its juriediction in a particular type cf.agreew

M
[
1D
un
!l‘
St
3]
e
M-
t—
i .
p .
o
’J
95
m
¢t
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[
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‘ R R R e
[meht e.g. ‘_“ eement which involVes a public law, ahd‘the

'partles to s :t to 1ts Jurlsdlctlon even though 1t has

some p051t1ve law on uhe mauter as we snall sep la;er.

Inwfact even 1n cases where the law of <he forum

derogati is the p*oper law the forum Drcrogat* is.no: bownd

to look at‘the public . -policy’ of such-a fc"um devogaul and

this may) lead to injustice. "Howeve:,' according ‘to Frof.

Cheshire, f"It is ... rarély“that contracts ﬁalid under “a

[
.

foreign proper law are de 1ed enf orcement - in -ngﬁ"" as
R A LN .

. . T - - ) .
L T : . - oy . - - > - -
being contrary tp_tne publlc_pqllcy nf the forum. "% . :
R But what abou“ ‘contracss’ which . are-invalid umder
their pfoper..law; but walid -in: England?v;-wourdl-Ewgllcn

courcs entertain suiis a*“SIHC out of

- .

“ As- the forum derogza<i w

ered in the forum-in'wnlch

! ik . ‘;,_

. ) - .V s . : - ’ -
derogatih would mave a zubstan+ial ‘interest ip the “utTome o
. l \'.; ) v . . " , .' - . . “.- -. . . . - ' .— .' . N
the dispute.” . -, . ' T A“. T
. . . ' " - - R : ' ) ’ ‘w
- _ ' [ - .
(b) Exlstence of StatUtory melxatlons/Compuloor' Pu-o"
B} - ) o T 7i"‘“ﬁ"'f L .
. - i ' ' .
T a ; LT . .
A v-
e “ CER b
- ’ ) i ‘ : & L Lt .
3% See'Cheshire, 1974, s¥pw¥a note 72, at 230 ’
A = -

T

i
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The only recourse that a forum derogatl may have

.agalnst the eoustlng of 1ts' jurlsdlctlon may be to enact
1fstat€%es to- orevent or prohlblt the same. They' are statuto-
ry llmltatlons or compulsory rukes whlch by their very

:nature should" not be contravened by an agreement to the con-

tf%ry Though thev cannot be contravened in a pprely domes-

.o 1]!"

- k .".: e 159

tic dispute, in the case of an 1nternational disoute,-par«

ties may be able to evadewtheir apollcatlon oy choos*ng a

foreign“forum; elther exoressly or 1mp11edly

+

agreement are subject to the natur#s riginal/generél’juris-

diction of the forum derogatifﬁthén‘they,are subject to its

If parties to an agreement or subjéct mat ter 'of an-

laws. In such a case, the forum prorogati should not assume
jurisdiction. -For example, if the proper ' forum does not
. ) _ brope; .

ecognize- a cholice-oi-forum clause, +the* forum oprorogati

'

mn

”

hould nct have the competenice to GE”lde the drso té\\\ Here,

the problem of cohtacis (connectionj may al§é§ﬁrise.¥ What .

would happen if proper forum (foruUk derogati) had. <he most
3 o ' T T e
significant ¢onnection but the .forum prorogati (where the

action is brought) had scme minimum connection? dccdrding”
: : : oo g

v

t60'Prof. Currie's e“éorv ¥t <he forum prorocati would apply.. -

-
| S TR

its own 1au and Dubrlc pol*cy,
- d

- -

it has an interest in <he

~dispute, and if there nas been no choice of law by the par-"

> ‘ . ) o PR | L,

ties. : . KR .

s ', L. . ‘ :. .
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Most states have some type of statutory llmltablon

or compulsory rule agalnst derogation of their Jurlsdlctlon.

-

According to Prof Lenhof:, R (T)here have,

probably evervwhere, been enacted by means of legls1a ion,

compulsoryprules'securing local jurisdiction over insurance
iy .

fnae

companies. Based on ‘specific statutory restrictions, in ,

both France and Germany, derdgation glauses "in insurance

contracts are believed to be ineffective.?2!? -

In Germany, ... no desrogation agreement is permit- -
g’ ’

ted in individual labor cases, or in cases in’ which one par-
'ty has taken advdntage of his superier econom:¥ or social
232 - ’

leverage.
According to Prof. Lenhoff, Spanish lay does ot

* -

allow any derog ticn agreement and-?p:tuguese law
~such clause onlv in contrachs betwee foreignefs,Atc be7pef*
formed ab;oad ané "éses nct involve.any property iﬁl?byt;-' ‘
'gal.f’“ ‘ . ' N " !E ._ - -_¢'_
Simiiarly; the Italian Code ¢Z Civil Brc

prouides that de?ocation of ’taliaﬂd/ﬁrlsd*ct*o 1= N9 pe
m*tted by cont ract except in a pecunla“j cbligazicney zase
between aliens or between an al 1_“ and a citizen Wheo i35 neg-

R

ther a resiceng,nor a domiciliamy wof Italy.?*®

EEN

.Y .f . ' . . "‘ i ) . . ‘ . -

¢

€1%  See Lenhoff, .supra rnote. 22 at 1z4. - ' ' o

. . . - 4
?'7  See Perillo, supra note.228) at Is3.. L«
< ’ ) N ' . - “. R 1 ) . e ' o L . ‘ .
132 See Perilleo, ibid. - SN o .
4 ) L ; . : . .
237 see Lenhoff, supra note 226, a- <25; . ~?tA, St .
D - ' N : N . .' .‘ . :
- . - - b - *
240 See Perillo, suvra nose 278, az 1585
- . ~ - Ld o
Wk . ; ' '_

RN
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.  Prof. Eek states that in Scand1nav1an countrles

in the field of commerc1al law forum selectlon clauses are

prohlblted for certaln matters by SPEC¢al statutory recula-
tion. For 1nstance a claim for annu}ment of a Swedish pat-
ent or of a reglstratlon 1n Sweden of a trademark can be
tried by a Swedlsh court only. raul

This Wbuld'also be the case of-éeifflimrti;é>stat;
utes, i.e. statutes whlch dellneate the.parameteré qf'their

scope and apollcatlon S

. '. ‘I
Suppose that a developang State . X enacts a statute

s

whereby any ch01te of a forelgn forum, in techaologj trans*er

transactions in which any of its nationals, re51den:s, or’

domlciliaries, e€tc. . is an importer of technology, would be
invalid. -Even then, sué& state cannot force parties to sub-

mit to its jurisdiction if they do not want to. So long as’

other siates do not recognize the validity of such leg:isia-
S ,

. ~and entertaih any disputes betwesen +the parties, such,

-

tion

legisldtion may not have gny effective force. - However, if

the decision in foreign State Y .against the resident of

¢ ' . . o -

State X is to be enforced in State™ X, then such ‘sels-

limiting legisliyyrm 1n S_ate K-may bar,such-enfpr&ement.

’

.But 1‘ the .resident has séme assets in State ¥, the decisipn

-
*

would be en zorced as against these assets and the self-

-~

limitiﬁg‘statute.of~5tate X would be ineffeczive.’' There~
N N . . . -~
. N . : N -
2“1 sSee Hilding Eek, "The 'Cpntractual Forum: Scandinavia"
1964), 13 Am: J. Comp. L. - 173, a% 176-17° :
SEEPE = o . J
242

.'See supra nota'l30. v . S .



Ris

.of such regulations?

fore ‘a un1versal general princ1ple or rule o law is needed

for recognltlon and enforcement of such a law.- ‘Nationel

leglslatlon has to be accompanled by some £

supoortlng it e o S
- Hence, we return time and

.clme agaln to tne same
-

questibn - how can: such statutory 1-eg*.ﬂatlons be e“rorcea 1f

’ ’ - -

parties - dec*de to sue in a Fore1g1 forum

in contraventiom

"
. s .

{(c) Forum Non. Conveniens: -

. n “- -
-Actually, forum non conveniens is 'a ctoncept sepa-

N

rate from'choice-cf-fcrum'clauses A forum.can - dlcmlss a-

sult on the pasis of _ts being a forum non convenie

ens, even

a

'&n the abeence of chonce oF—forum claucses. It ‘is &~ commdn
. :ﬂ . . ‘ ) o :
.law con cect- oo L S S

An action may be brought in a forum, in contraven-
tion or-py virtue of & cheice-cf-forum cliause. Such Toruam

is not bound to entertain the

either gptertain iy

oo | L : e ‘ S, /&\\
each - 1nd*”~cual‘case. - - : . . ‘

- * - \ - .
In Unterweser Reedete:l rcase, Dipligck, L.J., %=aunad
that, "there is .... undoubtedly a discrez:ion on the rars ov
- 1

_lOster?;cegof

frtya
-1 » ) . w ‘
the jurisdiction, despite %he cehntractua’l =ers tm —ihe —oii-
' _‘ " . .
trac:".ﬂé :

e
I
@
n
m
i
IU?
o4
’h
|2
3
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rt 4
m
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. '_‘ “
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g
1
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&

. . S
. . ’ ". - .' } -
.-ventlon of a clause cnoos*ng a’ foreign forum, the élrsts

- o S
mentloned fo*um may o*smlss *the suit, espec1ally.1f‘it does(.

not have any connectlon W1th the tranééctionr;and,if the .

ohosen forum has some connection. But it may -entertain the
Sult if i+ also has some. connectlon/con acts with the' trans-

action. ' - L SN
. - Y v

.-FL
.

It may. howev T, not dismiss the suit even though-

it is unconnected iE plaintiffwis no:‘g a*anteaﬂ‘é"similar-

remedy in, theé chésen forum. It would balance the interaests

Tf a shit has ‘been brought in’ a' forum in contra=

‘.EngliSh-couftdméy“notfoér;;g}“

iﬁ'a cont;actfif it’'so deams

s -

of parties to ascertain whether plaintiff would be enstred

of justice in the .chosen forum or not, and whether such cho-
r ' s, N - : b

sen forum wq ld be grossly inc onven’en to him or not.

Suppose that Da“ttes & and B choose the forum ol

3

‘State .X. However,. A b?ingS'an-action agazinst B in. the Zorim

“of ‘State Z. If forum X does'not'have any personal’ jurisdic-

tlon over % .and if forum 2z %F uncertai ' -whnether forum - X-.

!

would glve: efiect to parties' choice or“not,':ngn-for&mth
. ) - . . . . ) ya PP '-
., - . . . * . X . . c‘-" '
may not dismiss: the suit or it may dc sc cenditionally

. - - L

- -; B .
2
4= ‘.4



. / " . . g s ’
v j;‘ The ex1stence of a clause grantlng Jurlsdic“lon to; :
‘a- foreign fqrum would lay the onus on'tﬁggzlalntlff toﬁprove -
: : -
'
brought 1s a forum convenlens and‘that the choseanorum 15 a B
forum non convenlens S '.j;='ffﬂﬁf'- ff;aflgill“f‘ -f“ S
. : R R i
Sectﬂon 84 cF the U S Second.'Restatemeént- on Con- L
- i ' . e
fl1ct of. Laws prOV1des .5. _ R : 5
] "P state wlll not ex rc1se Jurzsdlctlon it it lS a’ A
= serlou ly inconveniest” forum for ‘the’ trlal ca-the
ac¥ion' provided that a’-more:" approorlate fbrum is -
', ‘available. to’ thﬁ plalntlff "2““'- _ NN S
Sect¢on 80 af the SalG Resta;ement stabes I
' "The oartles agreament as to the place of the
action rcannot oust a state of Jud1c1al JUIlod c~’ -
. tion,. but such an agreement will. be’ given . fnct . o
unless it is unfalv and-unr;asonaole "‘“5“ . . e
However, "in ats comment u“ce“ cec ion 80 z: - states that e
fﬁsuig’3g§?OVﬂSﬂon howe»e:‘_"f‘l De dis egarded ] 1E
- it.is~the result of oversyeaching. or.of thé-unfait-

.. use of unegual Darualnlna power or i1f the ->forum. .

Y chosen by the:!. parties l would .'ba & - "rlpusl§\‘ i
inconvenient .orie - Lo*-the t:lal of be‘pa-:;:ula:-" "
action. zhe if»~3}~, _ T e e .

. R TI . ". ot . - - ""‘ . R . ot i
A major drawoac o‘ Sect an 80 SY that thée fcrum
5 where ‘sctish . is’ Dfought wi TIT%Etg;m'L‘ﬁ_Lf’ 2asonalien.
test. In ‘act sach a':es:niig 1ld be ,
the most subsﬁpnalaa conﬁnc fon. ~.In
) i

‘should be somejgenerallyLlaid,ﬁowg. i

- . . . : .- ‘ - P f ._ -
*** - -See Restatement Second, "3971 .

%% See Restatemeh: Sesond) 1871 -
. . :
e See RgsTtatement Second, 187, imud a -
. - . ’ .. B (l.
I 1-95_’-.
- i ks " L T
. R
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fair and what is reasonable, The criteria of reasonableéness

‘1

W1ll change from one state to another and £rom'one’judge to,

another in the same state

- Take the casegof -M/s. Bremeﬁgg; Zaoata.Off-Shoge

Co.2*7 1In this case, the U.S. Supreme: Court established‘the'

=

reasonableness;tegt in. American jurisprudence. and allowed

the parties- to bring the auit-in the chosen forum on the

ground that the oho"ce was reasonable even theough Engiang

. ;o

dld not have any connection with The transaction. Suppose
. g ' ’ . ) . .

the‘suit had been brought in Germany rather than in <the

: /
U.S.A. In such a case, would the choice have been held r=a-
N

spnable? German court mag have se a51de the cnoice on the

ground that London Had no contact with The <zransaction and
hence, it .was an ificonvenient forum and choice was unreason-

able. The test isg subjective and takes away considerakle

certainty as to the forum whers an action can be - brought

In Mittenthal v.. Mascagni (1903),2** the .S,

<

‘court found that most of the factors connected the trans- .

action with the chosen forum, Italy, and hence, it dicmizzed

the suit.

In Wm. H. Muller & Ce., Inc. V. AmericEdn-Sw

Line Ltd. (1955),%*? =he U S.. court held‘t&iik;he,chc;ce of

li¢ Swedish forum w&s not unreasonable and held itself ¢ be

\

47 See supra noé&!El?. ' ' - a5

487 183 Mass. 19, 66 N.E. 425 (Supreme Judicial ot of
Mass. ). . : ' '

249

See suofa"note'Z;T..

s



a forum non'cbnveniens. S o .

Let us look at two Engllsh cases on point. In The

'Fehmarn case. (1958) ’f" the Engllsh Court of Appeal found

that the-chosen forum,;Ru551a, had anly minimal contacts

P—

whereas it had many-” It held itself to be a forum conven- -

iens and 1nvalldated ‘the ch01ce E -’

GreeP law and' forum were chosen Though most'of'the evi-
dence was in Englana, the appllcable Greek law has d‘f:e*ent

from Englieh'law Hence Engllsh court qecllned Jnrlsalc-

¢ (9]
tion and upheld the ch01ce

When one. looks at these var-ous cases bne fiads
that there is'a lot of uncertelncy involved and Dartles; if

they have chosen & forum, may be at a loss to Hnow whether

theéir chcice will be held valid or ‘not. There is a paradox

- 280

. * ‘1 -
See Supra note 2i5.

812 (1970) P. 94; (1%69) 2 All: E.R. £41; - (196%).2 W.L.R.
. 1073; 113 Sol. Jo. 207; (1969) I Lioyd's Rep.  237. It
established certain factors which . may be consﬁde*ec by
the English court when exercising its .di scret*on over
the matter. They are (a) In® What country -thé evidence
.on the issues of fact is situated, or more readily
available, and the. effect .of that on the relative con-
venience and expense of trial ae between- the English and -
foreign courts. (b) Whether the law of che foreign
court applies and, if so, whether i+ di f;ers rom Eng-
lish law 'in any material resnects _(c) With’ whet coun-
try either party is connected, and how closely. {d}
Whether the defendants genulnely des:re- trial . in. the
foreign couniry, or are only seeklng Drocedu*al advan-

tages. (e) Whether the plaintiffs .would be prejudiced
by hav1ng ‘to’ sue. in the forewgn court. because they
would: '(1) be deprived of securlty"or their claim;

{i1) be unable. to enforce any judgement obtained; (iii)
be faced with a time bar not applicable in Eng1end; or
(1v) for polltlcal racial, religious or oche* reasons
be un’lkely Lo get a fair *“1al i

N L

In another case, The’ Ele the+1a Li97b))2?‘ the ~°



e,

~action. Suppose thathCorDoratfdn

‘ascertain ‘the facts and may finhd thdt it does not have any

may come to the conclusion that'the.chcice is reascnable, as

. c¢ially B,. who may have to 'defend itself-in vet ancthar

'contacts w1_h the transaetion and require & and

167

. -

here. The choice. is permitted in conflicts of laws because

it is said to lead to certainty. But such choice does not
bring'abogt_certainty. -

Let us now consider technology transfer trans-

£ Btate X and Corpora-
tlon B of State Y enter into a contract to transfer technoi-
ogy to State Y. They-agree on State’ h qs their forum. 3But

A Dbrings an action against 3 in. State M. Forum M wz11ll

contact with the transaction and dismiss <he suit, or
-require B to submit to the jurisdiction cf State X. ‘Forum M
Y - . - . ' e,

)

will determine the reasonableness of the pértéesi’gﬁoice and

State X has somD connectloqaw th the trdnsaction.” But, as

e recipient's staze

by ?

we have. seen earl_ ; tate T, . 1l

Cot

JA

1D

more contacts than State'I, the supﬁl er'z state. . Hewarer

4

o
e
@l
&

contacts with State ¥ may not be considered-at al

M. This would notffeally do justice to the parties, 2ope-

. - 9
'_fqrum.
. Iu‘HéreJ'A had an o?portp;ity.:o brinj”an at:ion i
Stete X, but i:-didrnet."ln the event,_it shculd forfeit
ts rlght-to Dr*né the actlon in the.chOSen forim, .?orum 1

_should 1gnore ‘the clause, ascertain which state.hasz the mozt

9]
L
t
o
[
H
'

@

¢
. . e

an,actlonxtnereul o7 T

Y .

252

See Restatement Second, 1971, sunra no= 3,f15, Zect

’ L]



.. The dec151on woula be in the alscret_on of each individual

168

Foram M may, however, considet-the contacts ,with

State Y and cohe to the ccnclu51on that it is the rum con-

veniens and requl_e;the suit to be brought in St

-

it may not. recognize.the choice-of- forum clause at all. But: :

this dec151on would be left o) t e dlscretlon of Corum M,

taction, and hence,“there would be lack off certainty an

dictability. = .

(ii) ‘Action Brbught by Virtue of a Choice-of-Forum .

Clause-

Il an action is Drougnt in the forum chosen by,the

- parties; such lorum may declare itself to be'a fbrum nen

\

,convehiens‘and,'to that extent such qeclarathP acts as =a

limitation on.the valz dlty of such clauses, Kence, "it would

be proper to mention here that even though choice-cf-forum

clauses are prima facie valid, <ourts have discretion 2o

deny them any effect, deoend*ng on tne facts of each czase.

judge, though the facts of the case are also importan
o . . - ’ ) -

i
1]

judge may give more weight to some criteria wher

84, at 253.. " Its Comment (e) states "... arn inappropr
ate forum under the rule of this Sedtion must dismi
the action outright, or do so condltlonally (as by
requiring that the defendant stipulate to accept service

- 0f process and not plead the statute of limitations :in
some second state that is deemed a more 'convenient
forum), or else stay the action vending institution of
suit and service of process upon the deiendant in z more
.convenient forum.' ' . o T



determine whether it is a forum conveniens or not.

‘It statsad that,

L e 169,

judge may give more welght to other: criteria in order to
; . . o ,

.
| o :

In a case where an action is brought in a chosen

.

forum, the onus l*es heav1ly ‘on the defenaant to prove that

-y
the clause was unjust and unreasonable and that suck forum
S :

is not convenient.

Sections 80 and 84 of “he U.S. Second kestarement

on Conflict of Laws deal with the matter.2?%? [f .the chosen

forum considers itself to be unreascnable and inconvenient
it'may set aside the choice, provided that a more appropri-

ate forum is available toc'the plaintiff.

- In Gulf Oil Corp. v. Oilbert (1947),°%% the U.S.,

v

SQpreme Court laid down.criteria as to what is reasonable.

.

"Important considerations ‘are <the rela-
tlve ease of access to sources of proof; a-vail-
ability of compulsory process for a<wtandance of
unwilling, and the cost of obtain:ing attendancyg of
willing, wi*resses, possibility of wiew. of premis-

) es, If view would be appropriate to =zhe action;
and all other-practical problems that make <Trial
of a case easy, expeditious ‘and inexpensive
There may alsc” be guestions as to the enforceabil-
Aty of a Judgement if one is obtained. The courst
will weigh relative advantages and obstacles o a
fair trial. It is often said that %he plaintiff

" may not, by choice of an 1nconvaé;fnt forum,
"vex", "harrassz", or "oppress" the defendant. by
inflicting upon him expense or trouble rot neces-
'sary to his own right to pursue his remedy Eut”
unless the balance is strongly in favour of =he
defendant, the plaintiff's choice of fcrum srol.d
rarely be disturbed."?255 ‘ ’
o | .
253 See Restatement Second, 1871, id, =&t 244 and 2:5:
284 330 U.s. 501, @1 L é; 1055, 67 S. Co. 839 (1947). ¢ N

]
@]
(93]
wn
v
43
[
O

-th
o

**% 330 U.s. 501, at 508, ¢1 L.Ed.
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5
.

in Goodwine‘ v. Sugerior Court of Los Angeles;,

(1965),2%° it was stated'that, o
. "In dete*m‘n;ng the a pllcabll*ty of the
'(forum non convenlens) docttine, the court must
consider the public interest ks well as the pri-
vate interests of the litigants. The court must
consider. such factors as the ease of: access of
prodf, the availability and costs of obtaining
witnesses, the possibility of harras;ment of the
aefendant in - ligigating in an inconvenient- forum,
the enforceability of the judgemént, the burden on
the community in litigating matters not of local -
concern, and the desirability of lditigating .local
matters in local courts. nas?

——

I3

Such-consjiderations or factors are relevant in a

"~technolo transfer transaction. Most evidence and witness-
: LY

13

' es would be available in recipient's state. = Judgement would

' be easily. enforceable there, especially if panties are

present or have some assets. therein. The local public,
besides the litigants, may be interested in the outcome of
the dispute. The plant ‘which has been built would be locat-

.

éd in the host state and could be &asily inspected by court

officials or .witnesses, 1if necessary. In the case of a

joint venture between a multinational crganization and a
comparatively smaller corporation “in recipient state, the
foermer may not-be inconvenienced to litigate in recipient
state éé‘it can'be deemed to have been doing acts/business
there, but the latter may find‘it difficult to take\ts wit-

nesses abroad.

"_J
18]

256 407 2. 2d 1, 63 Ccal. 2d 281, 47 Cal. Rptr. 201 (1955).

3407 P. 2d 1, at 4.

"
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——

. A relevant case Qn p01nt is Connerweld ‘Steel Com-

pany v. Demag- Mannesmann Bbehler (1973), 239 in this case,

DeMag‘was a German engineering firm-whO'furnisned plane and
speeifications for the construction of a castinq plant
Warren. Ohio,.for tne béeintiff. The plant was actually
built by another contractor.
turned over tq.the plaintiff. The.plaintiff sued'fo; breach
of contract as it contended thet the plent did not operate‘

satisfactorily.

»

~

a clause submltulng dlspuees to the court in*the area

"

at

It was completely finished and
S wWas I y £

The printed part of the contract contained-

where
the suppller had its main cffice, i1.e Germany.  Plaintiff
contended that.this clause was not negotiated by then. It

brought an action in the U.S. court in cecntravention of

clause. The U.S.District Court heid <he clause unreaso

and it gave a variety of reasons.

It stated that,

"The plant in question loca-ed at ¥
ren, +Chio, may be the' subject of intensive insp:
tion durlnq trial. The plant was in part fabwi
cated in this country by . the Eirdsbo
‘Corporation. All records *ega*diﬁg the operation
of the plant are here. Plaintiff's ~personnel who
operated the plant are here, £ll 'of the zlain-

£f's personnel who engaged in tRe ne"c:ia::or

-l

ip
h; 'Ph n ve

¥

‘.
LU
te

the contract in issue are here. Carza:n of_t &
defendants' personnel involved 1n the sale are
+ located in the United States. Practically, every-
thing done in connection with thisg era“sactlon has
been done in the English ,language.” S:milar. voall
witnesses are English speaking. To conduct zhis
-llelgaelon before a German court would regu:ra

translation with its inherent 1raccu"aﬁj Mese

258

259

nabl
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Defendants cited the Bremen case,?$’ byt the court
held that the two cases were not similar. It stated,

"It was the German engineers who had expanded
their horizons into the Ynited States. They main-
tained an office in Pittsburg and solicited busi-
ness there. Their business will hardly be encour-
aged if they insist on trying.the case in Germany
because of-a formaNc¢lause which, applied to their
export of machinery when they were really perform-
. ing engineering services here, "26!

This may mean that the U.S. court alseo :.receognizes
the importépce of technology transfer transactions which is
evident from the fact that it did not validate the choice.

cf-forum ‘clause. If this could happen between parties of

two developed states, it may happen between parties of

developed and developing states.

English law has laid down very high standards that

o
L]

would make it very difficult for defendants to prove that

English forum is a forum non conveniens. A mere balance of

convenience is not enpuqh.“‘:H'English court WOQld not nor-

mally set aside a choice-of-forum clause uniess defendant

proves that the suit was brought in a manner which is vexa-
. - .

tious and oppressive. to him, 2€? T

,

The terms 'vexatious' and 'opprescsive' are vague
e P - .

‘and relative according to the circumstances of each case.

260

See supra note 219, ' .
¢! See 354 F. Supp. 571 (W.D.Pa. 1973) at 573.

2 See Cheshire, 1874, supra note 73, at 122-125.

241

See Chesghire, 1974, id. at 124.
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Suppose that Corporation A of State X and Corpofa—

tion B of State Y enter into a contract in State Y to be

P4

performed thgre. They choose English forum though the

applicable law is that of State Y. All evidence is located

-
in State Y. Whereas 2 is a large corporation, B is compara-

tively small. Here, English court may hold itself to be a

forum fon conveniens, on the ground that the choice is 'op-

-

. ey
pressive' to the defendant. v

Hence, it may be .szid thatza- discretionary power

. .

lies in the forum where action has bzen brought, to derer-

mine whether it is a convenient forum or not. - But, <though
[ : - * :

it may be a convenient forum as compared to the chosen

forum, there may be another even more-cbnvenienq forum whers

. ‘ ‘ | a ’ . . . " .
action could have been brought. 1s 15 provided for in

]

art. B84 of-the Second Restatement.?®* Bu: will 4+ really

- - !

- . - L. ' -
help the recipient "state if it is not the chosen forum and
the action is not brought there even when it contzins :n 1t

law a prchibition against choice of forum by th
L .

D
]
o3
'y
o1
P
i
0]
J

.

5.2.1.2 B. Implied Choice of the Forum-

L} 0

Just as parties may choose a forum, expresszly,

before a dispute arises, so also, they may khocose a fsrum

‘. . .

impliedly, after.a dispute has arisen. Such a cheid® ey be

evident from a unilateral action on the part of <the afn-

ad

p-r

L.
ot

[,
Fad

-

“f%  See Restatement Second, 1971, subrz ncte 115, axz

[ $8]
(9]
[

tl
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tlff in bringing the action 1n a forum and then au 1later-
al actlon on the part of the defendant in aopearlng in that
action. - .i: . ]

| 'Under Englisn'law, if-piaintiffﬁbrings ah action'
in'an,fnglisﬁ cohrt and de‘endant(éccepts service of _pro-
cess,'elthe* oeroonally or through an agent; ‘he is deemed to

have voluntarlly submltted to the Jurlsdlct*on of the Eng-

lish coUrt. .Later on, he canhot object to such jurisdic-

bion, or to the binding nature of the judgeinent.’:‘S -

t

Under sectlon 32 of the U.S. Second Restatement on

Confllct of Lawsz“ U;S conrts can acquire Ju*lsdlct*on on

-

the basis of consent 6 the derendant Acceotance of tne

process and a mere aooearance in the U.s. court is suffi-

cient for such court to establlsh Jurlsdlctlon over him.
Though in the civil law states lee Germany, ‘the

defend&nt “Can 1mplled1y supmit to the Jurlsolctlon of their

‘courts, ? there is a major dif ference between“them and the

commen law states; . o : \\\;_.\

In France and Germany, ehere is nt need for the

service of orocess for the establlshment of jurisdiction.

265

See*Dicey and Morri's, 1973, supra note 125, at 167-168 .

166 See Restatement ‘Second, 1971, supra note 115, . at 13Q;

See also, supra- note 223. ' N
267 See Lenhorf supra note 226, at 455: See also Ernest
G. Lorenzen, The Confiict of Laws Germany, 39 TYale L.
J., (1929-30), at 825, (herelnafter ¢cised as Lorenzen,
-1929-30). : . '

€% ‘See Ernest G, Lorenzen, The Erench Rules of the Con-

flict' of-'Laws, 36 Yale L. ‘J., (1e26- -27), at 738 and 717
(hereinafter cited as: Lorenzen r,26—27); See also Lor-

o
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! I

'A mere appearance by . the defendant in their courts is+not

’
. . oo § :
enough. ®¢? .- . :

implied agreement is deemed to exist where the.dqfendaﬁ%,

without having raised an objection tc the competence of the

o

court, pleaded to the merits of tHe case.'?”’ Hence, if the

1]
rt

defendant did not plead on the merits, he can apply to s.
aside the default judgement rendered against him.?7!

It is, however, important to note that though the
parties ﬁay sgbmit-.to the jurisdiction of a particular
court, the court ‘bas_ the discretiénary pgwer to decline

jurisdiction, .on grounds similar to the exceptions mentioned
. B0 ‘ cep

in the 'express choice of the forum.'?’:

0]
Q
L 1
O
irg !
1D
3
ti
b
et

enzen,  Lorenzen, 1925-27). Sze  al
1929-30, id. ac e1s. |

L2649

See Lorenzen, 1929-30C, id. at 8Z5.

27 See Lenhoff, supra note 228, at 455, Zn. 271.

'l See Lenhoff, id. at 456. -

’ . . < -
As these exceptions have alre
einbefore, they will not oe r
pages 155-173.

z72

»

"fgfig;rmany,. under article 39 of the Code, ‘'an.

~
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5.2.2 (2) Concluding Comments on the Subjectiﬁe'Method—‘f

., When courts glve effect to the Dartles choice,
N '
.whether express or implied, these .courts are gﬂVlng orlmary

importance to private 1nterests rather than states public
;nterests; This practice may be poss;ble in the caee of
transactions invelving sale of‘goodsh which are numerous,
and which may be difficult to regulate strictly.

\

As is evident, even when there are statutory regu-

lations in effect in a’ forum derogati, it cannot force par-

[

ties tolsubmit To its jurisdiction.- This proves that the
legal structure »s so escab1lshed that Dartiee car. take
advantage of the-many loopho1es granted to them.

But, in the case of technology transfer trans-
actions, where states' interests are as important astor,even
more important than'tﬁe partiesi interests, the subjec:rve
method is not advisable or even de51rable . f

.

. Hence, if need be the'parties choice of forum

may be con51oered only as an

dditional -accor/concact in

determining, objectively, the groper forum.

[ N
[}
(95 ]

(3) Objective Method- 7~..” R - .

.

Bes*des subjectlve method whlch.nas'beenyadopted
\ ' 4
by various states recent1y, there ;s objectlve;method which -
has been used tradltlonallj Dy stqtes inforder to:de:erming

)
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whether they had jurlsdlcglon over’ dlsputes br not. These

.~

- are the bases or factors on whlch Jurlsdlctlon may. be based

s ~ i

Thls the51s shall deal with éach.oﬁ ;hgm separatery.'

4
I y - .
s f
N
. -
. ~
t ' Kl

5.2.3.1 _é:'ForumVWnge.the Défenaant 5s Present or
' ‘ o T ! ]
Ordinarily Resident or Demiciled-

.

Common law courts entertain .actions on the bzasis

. =

of the presence€’of defendants within their territory. Under

Egglish law,: defgndant need not be domiciled .or crdinarily .
rESideﬁt in England{ Accoﬁding-ﬁd Dite; and HMorris, an Eng-
lish court will exercise Dersonal Jurlsdnglon if the defen-
dant is in England 273_. _hls-,practLCe has been, fo1lowed

because of the mngllsn arocedural _reguirement of service cf

-
4

process/writ, on deFenaanta. -anllsh courts cannot serve the

-Process - on a. deféndant oug51de thelr'territory uniess the

'“defendant has deszgnaued an agent to receive such service in

‘England - he has waﬂved such servicéhor:;he.c;ke falls within
the scope of Rule 23.

';ven.a~féw hours' presence ‘0f the defendant in

England has enabled Engiish courts to =stabklish jurisdicsi~an

=

113

71" See Dicey and Morris, 1973, supralnote 125, Rule 20, acs
158. It 'states, "The (English) court has origiral/
general jurisdiction to entertain ar action in perscram
if, and subject to Rules 21 to 23 onlj if£, the defendant
is in England and served there with %he writ in +he man-
ner prescribed.by statute or statutory order.':

2T 4~

‘See Dicey and-Morris, 1973, id. at 158-16G.

.
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over-him;?"‘;hough the defenddﬁt can plead that the English

court is a forum non éohvaniens.

English ‘courts: may asSuma Jurlsdlcalon if the
.

defendant is oom1c1led or ordlnarlly raszdent in England
L4

;evan‘ahough na may be ou%s{oe snglano aa the tlmﬁ of ser-

Unde;"English:-law cal Foraﬂgn corooration nas to

Vlce 276 .o ‘A,

file the name and the address of‘ a. parson authorised to

accept service oF orocess‘on 1"s‘be'ﬂa‘;‘{f In the alterna-

- tive, serV1ce may be nade by sevd*ng ;he wkit to,its place

of busvnecs 1n :ng1and flﬁ ;t‘car 1es on bus*ness there,

Serv1ce may also ‘be. made by leav;no a’ cooy tne*eof wﬂth
chalrnan _president, etc ., of the corporation."

Suppose'that A-of State X and B of State Y enter

intoe a conoraco to transaer technology to State Y. England

lias no conoact Jnaosoev '1t% the.transactiqn.- WLll A and
B are on a briaf visit in England, 2 brirgs an - astion
against B, in Erdgland. - Here, though the Ehgllsh gourt may

decllne_ Jurlsdlctionn'on ‘the facts of <the case, it may =a

.

“orlorl take Jurlsdchlon and B may have to defend and plead

forum non convnn1ens - This WOLlG cause hardship to 3, in

'
[l

275

See Cheshire, 1974, supra note 73, at 79-80.

Sae‘Dicev and Morfis 1973, supra note 125, Rule 23(3),
at 176, - (Rule 23(3)),” wnich. states, "The court may
assume jurisdiction if in .an action becun by the writ
relief is sought against a’ person. ‘domici led or ordinari-
ly resident in England." : -

77" See Dicev and Meorris, 1973, id. . at 164.
N
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~Under U.S. law too, presence of the defendant is a
primary basis, for assumptioﬁ of jurisdictionuz’r But U.S..

courts may take’ Jurlsdlctlon over a U.S. domiciliary not

present there, 173 ové& a person 7*esui.en‘t: there*n ' or rovew

AN

a U.S. national and c1§ﬂ;eﬁ of the Unlted States ' S

Under the Restatemert Second[ a forelgn:coroo ra-

tion may be served with the writ‘by serving it on the agent

of sucH corporatian,?*? if it does business in the stage,®"’
or»if it does any act in the state.?'*: Alsc, the U.S. court

LR .

‘may exercise jurisdiction over a foreign corpordtion whosé
.acts outside the United States have effects in. thé United

- ! - . .o
.o N

-

'8 * N L. ..

278 See Restatementt Second, 1971, supra note 115, Section
28, at 121. It states, "A state has power to exercicse

K judicial jursidiction over an individual who 1s present
w1th1n its tﬂrvltory whe“her perman ently or. temporaril-
ly.!

7% See Restatement Second, 1871, id _ Section 29, at 1Z3,

.  which~tates, "A state has power to.exercise judicial
ﬁurlsdlctlon over an individual who is domiciled in zhe
state." N ‘

28t gSee Restatement Second, 1971, id. Section 30, at 124,
which states, "A /state has power to exercise judic:ial
jurisdiction over an individual who is a resicent c¢f zhe’
state unless .the individual's relationship to to thé
state is so attenuated as to make the rerxercise of =uch
jurisdiction unreasonable." :

231 gee Restatement Seccond, 1971, id.  section 31, at 127,
which states, states,. "A state Xas power <Tp exercrse
judicial jurisdiction over an individual who 1 a .
national or citizen of the state unless. the nature of
the individual's relationship to the state makes <the
exerrise of such jurisdiction uﬁreasonao1e

282 gee Restatement Second, 1971, id. Section 4%, at 173

'3 gae Restatement Second, 1271, 3 Section-47, at 17S.

84 . -

n
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b
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s

See Restatement Second, 1971, :id.
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EX

States, 'uﬁless it is unreasonable'z's' Accordlng to Schultz

a defendant has to- have some contacts w;th the U. S.A. oth~

- erwise U S courts canno extend the long arm JUrlSdICelon

over ‘a hon- reszdent defendant 21 : o -

(.

In Canada too, courte canpentertain an action in

Dersonam'1 defendant is- served wzth the wrlt of summons. 2’

In ehe case of fore1gn co“poratlons writ may be served'on

certale sp‘czf;ed;off cers of the.corporations iﬁ;tﬁese cor-
ybratio%s are doihg-bus;ﬁess‘inscenade.?f" .

| Ontarlo Rules of" C1v1l Procedure pro 1de tnae &
serv1ce ‘may' be made by leav*ng ‘a copy fhereof‘ wr th some
off Lcer of the corooratlon g3 ';”';';Q. -; '

',As per:erticle lé-of the 1='ren<:’d C1v1l Code "A

' foreidnef even. 1f not re51d1ng 1n France may 'be c;ted

roefore hrench courts.LO“ the ewecutlon of 0011getions by him

\

-

~Cases: “A Forworo Looklng Reevalaatlon" (1982) |58, Notre
Dame L. Rev €353, at 636. = ‘ Lo

James ‘G. McLeod, The COﬂ“lCe.df,LéwS (1983)

at 79,
s (Herelnafte“‘o’ted es_McLeoo,.léé@j;
».Edﬁf See McLeod SSQ‘t -
1e3 See Ontarlo Rules SLora note. 25 " ts Rule 16 O2(c)
states "Wheére a- document is- to be . served Dersonally,

‘the ~service shall: be ‘made, on .any ‘othar (i.e. other than
-a municipal- corpo*atlon)-corporat*on oy lea"lng & copy
.of " the !doc¢ument . “with .an ‘officer; dlreceor or. agent of

-. the CorpO“athn L or. with a4 person- at- any place of busi-

- ness of " the- o“oo“atlon wWho, -appears %o bé in coﬂ.*ro1 or
managemen; ‘of-the Place of bu51ness AL

.

-contrac ed 1n Ex ance wis n F"encpman ' hé -may ?be“brought'
5 See 'RestetEment_ Seoohdf:f1971¢ ‘id. . Section’.50, rat
e Mathew Schultz ' "Noee ¥M1n1mum Conteots in"Contract

-

L ..',
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before the courts of France for obligations by him contract-

-~ :

ed in foreign countries towards Erehchman."z’f
' Article'lS of the French Civil Code provides- "A
Frenchman may be brought‘before a court of France for ob11—
gations contracted in a fore1gn coungry,,even with a for-
eigne:.?z" This‘critgrion.used.in France is based on 'na-
ti:onality"cr_iterion rath_‘er than oﬁ "pr‘ese-nce‘ follo*fed 1:1%
England, etc:"i Accélding to Lorenzén, -a fundamenzal dif-

N . e iy ; . i .
ference between the’Erench and the Anglo—Ame{{ZQn noticns,

arises from the fact that the jurlsdlculon of the French

courts is zffected V1tally by tne natvonal* tY Qf the pa‘f‘és

E

l

to the sult

4

It seems that in Germany too, naticnality or
"habitual residence criterion 1is followed. . According to
Cohn, 'the incorporation of the natloﬁa11 Yy test into the

wn

German law of confl icts of laws is the mcst ztriking deve

opment of the nineteenth century in this field of law' 2%%

.
-

2?9 +John H. Crabb, on.: The French Civil Code as amended o
: July 1, 1976 (1977), at.25 (hereinafzer cited as Iranch
" Code); See. also, Lo"euuen,_1926~27, suctra note 2¢8, as
. 7&2 ‘ ' c . . - L]
2% .see French Code, id. at 26; 3See alsc, Lorenzern,
1926-27, id. at 743,
R . ' ! N
232 ‘See supra .pages 177-178.
213, See Lorengen 1926-27, gupra note 268, at 732,
e  _.J. Cohn, "Con lict of Laws" in Fanual of German Law,
“. "Vol. II, (®.J.Cohn ed. 2nd ec 1988), 2%, at 27 (nerex-

,nafter cited 'as Manual).
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Cohn - further  ‘states that, 'when German private

1nternatlonal law refers to the concept of-'dowicile', it
. N
should mean 'habitual re51dence % *
-~ -

This dlscrepancy between . presence and 'hationai-

ity! may lead to conflicts of erWSd_CtIOF beeween zngland

and France. ' Co. o - .

Suppose a Frenchman enters iﬁfo“a centract' in Eng-
land with an Englishman, to perform an act in ~ngland - In

this case, both partles will be able to sue 1n eﬂther of the
states, prov1ded the Englishman is presently residing” in

-
o

Engiand.

Now, reverse the ‘example. The. Frenchman enters'
into a contract in France with an Englisnman residing in

England, to perform an ac+t in France." Here, the Frenchman
. _ . .

will be able to sue in either state, wherezs the Englishma

can sue only in Frnace, uniliess The Frenchman has some other
L ' ®

link with England: .

This may lead to Great discontent between the par-

-

ties because one Darty maj be able to sue in either of the

-4

connected states whereas the other cannot, and some sort of
harmonization of rules of law is necessary.
.The fundamental rule of zhe French law géverning

jurisdiction, going back to Roman law, 1% that the defendant

is to be sued at his domicile.?2?¢

See Manual, id. a% %9,

‘See Leorenzen, i925-27, supra note 268, at 738-73c,
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A ’ l‘

In French law, serv1ce of p*ocess wlthln the state

does hot confer Jurlsdlctlon 297

- ’Accqrding to Prof. Lorenzen, “Jurisdiction based
RS “ - ’ ' ’

on pe*sonal service is not recognized a2t all in Germany.

German law starts with the general proposition that a person
A C

may be sued at his domicil w1th respect te all actionsg.”?’t

-
. -3

A De*son may also be sued in Germany if he has Dedn a resi-

dent there for sqgg/Eength-of‘timeJ”’ German courts may

~—

assume jurisdiction over foreign corporaticns if thgy have

any branches in Germany.®®

As both criteria, viz., presence and nationality,

- . .
arg not without some advantages, it would be advisable for a
court to establish, jurisdiction if defendant is either a

'domiciliary' or a 'resident' or a 'national' and "present’

4]

in the territory. Only then, will <there be cerzainty and

Hy
o]
H
513

seeability as to where he may be sued.

[

P

5:2.3.2 B. Forum Loci Contractus- - .

Under the Roman law,. a state assumed jurilsdicTzion

1Y it was' the forum loci contrac+uys, %! i}

inze <hen, =his
- . N : N
. ' b.‘
237 See Lorenzen, 1826-27, id. a*t 738. ¥
. * N .
238 See Lorenzen, 1929-30, suprz note 2567, a= =1&.
. v 4 _ .
*?? See Lorenzen, 1929-3C, id. .at 817 .
R . ) ' .
%0 See Lorenzen; ;028\30 .id. at 818 .
ke N
't gée .Savigny, 1880, suora note 97, az- 129 *
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has been' one of the 'accepted ‘bases for the‘ exercise of
jurisdiction.

If a particular forum 2As the place where contract:
is .entered into, then any dispute arising out of «that con-

Lract may be brought in that forum.

’ An English court may serve a writ ocutside its

jurisdiction if the dispute has some connection with Zng-

land. According to Dicey and Morris, Rule an English court

-

may assume jurisdié;ion if -a contract is made in England.?°?
In this Casg, English court will serve process outsids Eng-
lan'd.-'. . iy .
For example, if A and B of States.X and Y raspec-

tively, enter into a contract in England for the transfer of

technology from Statd ¥ to State Y, then if -either ¢f *he

parties’ brings a suit in England, ah Englisk cour~ may

1 . . . .
assume jurisdiction over the suit, though Zngland may have

no other connection with the transaction. It is permitted

to s?rve writ outside Encland.

Such an assumgtion of “jurisdiction. by =& forum

loci’ contractus has been condemned by the German jurist

) . |
Savigny. According te him, a.forum loci contracgus where

~

Fa
the obligation criginated is in itself accidental, transito-

.

See Dicev.and Morris, 1973, supra nc-e 125, at i78-179,
- Its Rule 23(6)(i) states, "The court may assume juris-
diction if the action begun by =xh® writ is brought
‘against a person not domiciled or ordirarily resident in
Scotland to enforce, rescind, dissolve, .annul, or, ather-
wise affect czfiizat, or to recover damages or chtain

other relief inrr pect of the breach of centract, being
(in eisher casd) a contract which was made in Zngland."

s
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ry, and foreign to the substance of the obligation and to

"its further development and effitmcy.’®? |

T

Liké the English law, E?Tig}e-ézo of the French

Civil Code also recognizes forum lodT contractus as a basis

for assuming jurisdiction, in tommerdNal transactiens.??®

-

- _ But how can ore justify su%h. an assumption of

jurisdiction, when, as in the above xample, +the forum is

otherwise absclutely uUnconnected wit the transaction Ic
. - . . b

may not have any interest in the outccme'of the dizpute. By

asslming jurisdiction, it may ocust *he 'proper' forum ¢f :1ts

rightful jurisdiction.

Also, there are many differences in the incidences
of- contractual elements like offer and acceptan¥®e, betwsen
9

the common law and the ¢

-

-

il law states.?®® DlNowadays, con-

3V

[

tracts are negotiatad on the phone or by telex and it would
. e e e - :
be very difficult to ascerzain the Zgrum Loz tontracIus.

. Moreover, a technology <Transier Tranzactiscn may
involve a long negotiating process which would make determi-.

. ~ N ) ’ ’ Cm -
nation of the forum lock contractus very Jdiffizul

‘Such assump“ion of Jurisdiction by an otherwise

- F - )
unconnected Iferum may lead to irravisaral consed

lex fori plays arn important role in scne aspesis of the zulixt
. . , B ) -
'?? Savigny, 1880, supra note 97, at 198 - - -
}?%  See Lorenzen, 1923-27, sunra no-e 228, av 710,
9% Under the civil Yaw svstenm, ontrict Is concluded Where
the acceptance is received; under the cemmen law system,
contract is concluded where the accectance is mailed or

sent.
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even when the proper law is a foreign law. For eXample, a

forum may apply its public'pdlicy thopgh such policy is con-

-

trgry tb'the”pubiic poiicy of the propef forum.

. _Suppoée.%hét A of State x and B of étate Y eﬁtér
iﬁEO'a'contract (e.é! a contract in rﬁst;aint of frade),
which is Iégéily'pérmittedSin'botﬁ; tates X and Y, and is
to be'pgrfbrmeé in State Y. ﬁoweﬁer, by'some accident, con-

tract is ‘concluded -in‘.E'ngl. Then, if an action is

"brought, subsequently, in England, and English court assumes

Jjurisdiction under Rule-23(6)(i), the coniract may be held

nvalid as against English public pelicy. This may resul:
. . : r

in the undermining of the laws and ‘policies of State X and

.

State Y.

I3

*

ience, it would be advisable to discard the forum

-

loci contractus as a basis for assuming jurisdiction. This
factor may be and should pe considered . relevant cnly when

such forum has some other extraneous connection with +%He

transaction as well, e.g. if, besides being the forum loci

"gontractus, it is also the forum domicilii of <%he defendant

or the forum loci solutionis of the contract, etc.
- . " -, \

5.2.3.3 C. Forum Loci Soidtionisj

A
-7

This .is yet another base for assumption of juris-

diction. The forum where contract is performed is.a move

valid basg than the forum loci contractus,
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»

Roman law recognized this base besides the forum

~ -

loci contractus.?®® - : '

£
English law does net-éxpressly giue anyﬁacknowl-
edgement to this base,. It rather conszders itself to have
Jurlsdlctﬂon, (i) if the breach is committed in England; or
(ii) i€ the breach is committed outside England; but such
breach- precludes the performance to be made in r:‘nq"anc -

The Province of Ontarwo (Canada) alsc has a simi-

lar rule, Rule 17. 07(f)

-t
.

~. - The present situation in England and Onfario does
not Seem to be based on realistic notions. Tt would be a
rare case wnere a coneract was' broken in- England but was to

be Derforned outside England. Generally, a contract is bro- .

-

106

See  Lorenzen, 1929-30, supra pote 267, at B822; See
also, infra note 309. . ‘

See Dicey and Morris: 1973, supra note -125, Rule 23(7),
at 183. Rule 23(7) states, "The court may assume juris-
diction if the action begun by the writ 1is Drougrt
against a defendant not domiciled or oralnarlly rezident
in Scotland or MNorthern Ireland, in respect of = breach
committed in England of a contract made in or out of
England, and irrespective of the fact, :if such e the
case, that the breach was preceded or accompanied by a
breach committed out of England that rendered impczzible
the performance of so much of the contract as ouzh:t to
have been perfcrmeéd in Vngland "

Jos

See Ontario Rules, suora note‘225, Rule 17.C2(£)(:iv).
It, inter alia, reads thus: "a party to a procszeding
may, without a court rder, be served outside Crtar:g
with an originating Aiocess cr notice of a refarence

"where the proceeding against the party consists cf a

claim or claims, (f) in respegt ¢f a contract -wher

[=)
(iv) a breach of <the contract has been committed in
-Ontario, even though such byeach was preceded by or
accompanled by a .breach oytside Ontaric <that rendered
impossible the performance of t at part of the ccntracet

that ought to have been Der:orwed in Orntario; "



ken Qbere it is to be performed.
'_'. e is p0551ble for a party to intimate in England - -
to tHe otheP Darty that he intends to commlt breach of con-
-tract whlch was to be performed by h1m in State X. But{‘
would such an 1nt1matlon result in a breach in England or-in

‘State'X? Though breach may have started in’ “hgla“d it

should be deemed to have concluded in State X, . .

L

Moreover suchﬂplace of breach may be accidental.
Suppose tnat'Amof.State X and B of State Y'entered into'a

contract . to perzorm in State Y. When botn were accident lly

. -

in England, A 1nformed B that he dld not 1acend‘to perform

his part of the contract in State Y It would bealuolcrous

if B were allowed. to sue A in’ Englano on the grouad that it

" is the p;ace of the breach of the contract. -He may sue A on

.-

the ground that 2 is présent in:England. But that is a dif-\____

‘ferent point with wnlcn one is not conceraec here, and has

w

already been dlscussed

.

Prof. Lorenzen states, "In Reman. law, suit might
be brought in the place-where a contract was to be per-

formed.. rrhls is Stlll che law of Gernanv today URLE

»

Arti cle 420 oF tne Erercb Ciwvil Coce also permits
- .

the forum loci solutlonis to assume jurisdiction. In com-

mercial cransactions, the plaintiff may bring his suit .

t

(2) before the court of the, district in which ... the goods

weret-to be delivered; or (3) before the court of the dis-

-

¥os See Lorenzen, 1229-30, supra ﬁote 267, at 822-823.
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-trfct-&here the pa?ment.was to be made.??!?

' It‘wodld be'ad;isable to consider—fhe forum loci
solutionis as the propér forum. As Savigny has sugéested,
tbe expectatioqs of parties are directed tow%rds the fulfil-.
ment of the contract.?!! and such expectations lare fdi;

filled when and wheré the performance is made.

This is especially so in the case of a techneclogy

tfénsfer transaction, where a contract is entered into 5or
phe. purpose of 'transferring the iechnology'. Farties'
. Pl N B ; .
motivation-i§ directeﬁ'tbwards such trgnsfér;' Performance
is made and expeétations are fulfilled when the f:ransfer'
is completéd. ‘In'the event, it may be_just to. assume thart
- the ﬁlace wherg such transfer is made wéu;d.and should be

the proper forum.

Also,~the place of performance has a wested inter-

-

est in the <ransaction,. unlike <he forum leci contractus
! — s L -

which may be wholly unconnected. In scme transzactions for

(L
thy
(o]
re

-the sale'of goods, the place of performance may pe. fixe

some ulterior motive other than the ordinary fulfilment of

the contract, e.g., to <+ake advantage of less zoring

. R : .
laws. . . -

.

Suppose that A cf State X contracts tc zeal

To B of State Y. State Y has strict laws regarding zeller’

liability whereas State .2 does not have such laws. & mavy,

<

;_; -
o]
o

‘therefore, ragree to deliver the geods in State Z and

110

[£%]

65—

48]
-~
n
[y
U
e
w
i }
O
rt
1
v
o
[08)

See Lcrenzen, 1¢

11 See Savigny, 1889, supra noze 97, at 169,

- *
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have tq-take them to State Y at his own.risk" Here, the

place of performance may not have a vested 1ntevest in the

transactlon

. But, such an eventuallty is practlcally 1mnoss=ble
in technology transfe* cransactlons,' except maybe in the
caseref bare licensing'agreements. The place of per formance

"is-fixed~for each transaction. Dartles cannoc change it to

A

avail themselves of any len:ency 1n wvariocus: laws.

.

In most transactlons between parcles of deve1oped

and developlng scates in addltlon to the 14cen51ng of tech~

nology, supplier tenders some services, e.gq. bulldiqg of a
-plant, installation of machinery, ‘management, and/or supe
vision, etc., in the'recipient's state. Hence, the recipi-

eﬁt s state has a greater 1nterest in the transactlon. Per-

’

formance in the recipientrs state cannot be avoided. But

payment of royalties or, technital fees may be made in any

state. ) ' ;

Performance of the supplier gill,.iﬁ'mcst cases,
be fixed whereas that pf the recipient may not be. However,
the performadce by the former is the essence of technology
cransfer transactions, and hence,‘cpe D1ace ©f such perform-

ance should have judicial jh”lsalctlcn to decide the dis-

putes.’
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5.2.3.4 - D. Forum of the Applicable\Léw-‘

t R ‘ [ra

ThlS base is con51dered under Engl*sh léQ

-

permits’ Engllsh,courts to assume jurisdiction in cases

"English law is aopilcable. : '

decided. by English law, then English courts used <o ass

In‘England{ in the olden days, if a suit was

whiy

1

1

91

where

to be

e
jurisdiction. But in present times, when choice of law nhas
been accepted as a deneral rule, such an aporoach by :he

> N 4
- . . .
English courts is obsolete.
Suppose A of State X and B of State T enter into a
' ) -
contract to transfer technologyuto State Y and agree on the
English law as the applicable law. In the event that &

B irn an English cour“ the court may assume jurisd:iction

¥

rather than decline it, on the ground that its law is aopli-

cable. When parties agre= on a particular law, it is limit-
-

ed

this example, if English court assumes -urisdic<:cn-
élsb apply its procedural laﬁ, public peolicy, ma;da:qzz.;:o-
visions, etc. ' Hence, hof'bnly may there be an ové:-s:ep:L
in ‘the assumption -per se of jurisdiction but tuerenmay

be an over-stepping in the appiication cf its law. And =h:

J

h

Dicey and Morris, 197,,'suﬁva note 125, Rule 73(

).
at 179. Rule 23(6)(iii) states, "The court =n

m
o

jurisdicticn if the action begun by the writ iz brou
against a person not QomlCIlEG or crdinarily res:iden<
Scotland to enforce, ‘rescind, di ssolve, annul, or c=th

wise to affect a contract, or- to recoﬁer damag
obtain other rel 1e& in respect of the breach of

o~

Lo the substantive positive law of *“hat state. By,

Lt

43 l‘

o3 ot

&
-

tract, being (in either case) a contract wnich is by

. ferms or by lﬂDllCat’On governed by English law."

-]-;_,

S
Vot b o~
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»interest_in‘the tfansact*on

-~ R ) R LY

should ibe avozded in ‘the interests of the inﬁerpatiqpal
legal comnunity - ' o

PrOVince of Ontario also contains, in its Rules of

‘Civil Procedure a prov1510m 51milar to . the Rule

. 23(6)(iii) stated by Dicey and Mo*ris oL

Such an assumption of Jurisdiction ‘would - nox - be

just and proper 1n_any ype of a contrace, including tech-."

‘nology transfer-f¥ransaction.

[

However, an English court'may have a valid argu-

‘ment for assqming Jurisdiction under Rule 23(6)(iii) in cas-

e
-

es where Its law has been Ob]ECulVEly deeermined to be tne

ﬂ'proper aw, on the basis of the "centre-of- graVitj test or-

the most s3 gnificant relationshin "test. In such cases, it

‘would be the Late having the most substantﬂal connection

with the transaction and’ so, it will have -z sta ial
ed A

In techno gy transfer *ransactions it is ewident

that the prooer law, if ObJec;‘VElY deterw ned, may, in mest

cases, be ehe law, of the r“C1Dlene.S state. In such a case,

recipient S state may properly assume jurisdiction.

. . - o4t

AN

See Oﬁtario Rules suDra note 225 . Rule 17. 02(f)(i R
. It reads ehus "a party to a proceeding may, without a-
a court crder, be served outside Ontario with an o**g‘n:*-
ing process or notice of a reference where the proceed-
ing against~the party consists - of a ¢laim or claims, (£)
in respect of a contract- where (ii) the centract pro-
vides that ‘it is to be governed Dj or interpret®di in-
accordance with the law of Oﬂta*io'

-
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The question of jﬁriSdictio!'sﬁould be determined

separately from the auestlon of proper law They are two

:separate concepts and should be treated as such Hence, in

the above example, *1* even lf Engllsh law is éppl;cable,

Jurlsdchlon should lle with S ate Y{ the recipient's starte.

‘

5.2.3.5.- lE; Forum_Situsfof_the Property-

-

The:e 15 ran establﬁshe rule in both, the civil

ct

law and the common law sgstems that the forum wnere propar-

ty is sztuaced-oeround would conscl“uce the-p‘ooe“ forum

for acclons in rem, and it has;an'EXclusive jurisdiction

“over such‘acgions;,J K : o ('”

- . » .

In the case of actions which are mixed; involving
both, in personam and. in rem ‘actions, .e.q. ‘& c¢ontract
involviﬁ@‘property{]they may be brought ia the forum domici-

’

"1ii of the defendant ‘as well. Forum situs, in this casze, is

v

not an exclosive forum;

This has soﬁe.‘felevance‘ in_rtechﬁoioqj transfer
transactions. In mosticases,“such traneac:ionsaic?c;ve he
building of a pLAni; and ine:éllation of ﬁ'“c'*ery and
equipmeﬁt;‘and.they.ere prooerty fixéd to the land. Suppli=-
er builds the plant and theh tfeoSEeﬁs it tg the vec:siant.
Would'recipient's state héce the ri gﬁ 'co'assume'jur;:di:-

“

‘the Zorum situs cf the proper-

-
n

tion on the ground that it

S e g
L g

See supra page 131.
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L 5.2.4 (%) Canclqdiﬁg:Comments,od'the,ObjettiQe_Mefhod- o
The object1ve meehod snou’d be ‘ol1owed £o 3deter— e
mlnlng' the Droper forum -However, ‘some oﬁ the‘fbaees of
Ju*lsdlctlon shou1d be abanconed s )

: Thef 1"c:)flm lbc1 .contracLus 'egd,'th‘,lforum' where

Ibreath 15 made may be Du*elv acc1qenual ang ‘hence' they ..

. R . . ..

should be dlscarqed

-
.

Forum*of*thejsha;e whose law has been cnosen by

the pareles 15 llogwcal as Lt may not. have anv connectzon
. 4

w1th ehe transac*lon but _he fo um e+ uhe}‘eate“whose law

“has. been determlned by ehe ODJ“CulVe meLnod qube.therproper

Law ‘may be a alld ‘and effec e ba=1=J~
({H. : Tnere is no qoubt aboue ehe eTfQCulvquSS oI the

forum situs-o; the p*ope*ty as a. ba51s for JL”‘SQ’Culon.

‘But tHe most loglcal baSlS in_ﬁhe case;of‘cdhﬁracts, for

the assump;ion of juriSdictibn should be  the forum loci

solutionis. = - S s
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ol FINAL OBSERVATIONS e

ﬂn thls chan;e . we shall: see which -'a fixed rule
of law or. Qaruy autonomy‘ ‘wfll suif'te:hnoloqy'transi:r

transactlons ,be;tqr,

RS . E R . T

Blef.:1:}Fiked'Rhle“bf-Law-vl Party Adtonomy-:

At present paruy auuo“omj is oné o0f the bac:c

-prlﬁc1ole5 1n 1nterwa.lonal coq“"act;,'and'a fixed rule cf

-law 1c"ollowed only _j_ the absenzé of choice by partiez.

&

. We -snallu sge these’ ,two diverse methods i1n wh

light'of their'advantages - viz: certainty, uniformisy and

'predlcgabll ty o‘ rnsu‘ts aﬁd T'easonqueness
N .
. c _‘. . T 'l Lo 4

6:1.1: '-(l)’ée}téinty“,mPredittabiIityrand Uniformity of

' Results-"

Suowec ve method.is ‘said Zo. be Bstter <han
tlve mebhod DquUSE it is certain, predictatle and uniform.

But i& it 're"-éxil'ji 'so?" EEE E

L .195 -
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Under the subjective method, in any two s;mllarl

caseé,_the ch01ce of forum may be dlffétent depenq*ng on

‘many varlables llke the bargalnlng power af parties, the
time factor, tﬁg states involved, etc. :

Suppose that in one transactlon -pérties A and B
choose State X as thelr forum. In another .very éimilér_

transaction Da*tﬂes n and C dhoose State Y as their forum.

There is no certainty in a method. Only the rule of

law,‘i.e;_that‘parties'wchQiCe4would be upheid,>is_¢ertain.
‘There is, however, no certainty.as to the pplllation of the
law or the result of the aDDlﬂcatlon of such law. Zach
forum will dec1de the dlsputn on the bas*s of its own'public ‘
policy and other 51m11a* factors | |
Similarl?) same partwes may choose‘two dif fe*ent
fora for two dlffereﬂt but very 51m11ar :ranSaCtions. If

they do, the decisicns in two very similar disputes may also

be different, depending on thne forum chosen by them. Zyven

if the law chosen by them in both transactions. is <The same,

Ih

the decisions may be different because the chosen

4

ora are
different.

| Hence, no tw§ decisions inr two similar disputes
may be simflar. There may -be.'ﬁo precedents %o :oliow.n
Also, as‘freeddm of choice is'th 4ithout exceptions, par-

N

ties would no%t be sure That the forum chosen Dy them wou

uld
hold their choice to be effective. They would be at The
mercy of the individual judges. It was  seen that ‘in the
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U.s. - courts some judges held such ch01ce of OLum clauses

valld whe*eas others held them invalid as aga nst their pub-
lic pollcy.?” S

¢

Aé’ at present there is no guarantee 'as “to the

leffectlveness of- a cho*ce how -&¢an one say that subjective

methqv.leads_to cettainty and‘pfedictability?‘

- - " r .
As different fora diZfer on the effectiveness of a

choice, " the pfactiCe 0f »forum;shcop*ﬁg may .prolifevate,

Partles may tend to choose a’ forum with 2 pub’lc policy that

does not dﬂscoutace the use of cho*cp of~-forum c1auqe¢

Such ‘o*um—Cho ng shou'd be avoided as much asg
pcssible,~ sit may lead to -an evasiog cf-the law of the

state nav1ng tne g“eatest interes:t in a. transaction. if

subjeCtlve method is followed, parties may try to evaluate
thé-law and policies of diiferent states and choose s
whose - laws are Deneflcwa‘ tec them. . This

&

$o 1f they do not choose the applicable law, in which case

the forum will normally be inclined o apply

e
Q
I,
m
93
rl’-
A

k“
g
m
o3

law. However, if objective ‘method is foll
| : : '
not do any such fofum—shopping.
Such forum- sro ppin

‘may play an important role in‘se:,}éhe“: cf dizputes. riot

only may the forum apply its p blic policy and mandazsry

provisions, but it may alsc apply Its own . substant:ive

-

if it is in doubt as %o wiiich .law te apglily.’'®  Th
; :

315

(=)

See suwnra notes
A ]

116 See the thecries of Erof. Caok gnd Srof. o
. - . . X .
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aye expected to know their own law better and they “end to

apply the same whenever possible: In.two similar cases, two
courts (English and U.S, courts) interpreted contracts in

question in such a manner that they could apply thgir,owﬁ

. : _ _ r
law. 7 L

-

On.the one hand, a multinational corporation with

its tentacles spread all over the world has the skills to

Y

gather, understand an interpret laws and policies of dif-

ferent fora, in order to ascertain the one with laws mos<t

advantageous to it. On the other hand, = ccmpératively

~

smaller firm may not have the requisite skills to 2analyse
such material. This is partichlarly <true in technology

transfer transactions where there is, usually, on one side,

a huge multinational corporation and, on the other. a small

5
or medium-sized firm. - -
Hence, 1f a fixed rule of law as =o oroper forum,

based on the objective method is established

ja
(ot
E
Q
o
J—
o
fs]
<
(g

certainty to the outcome o6f disputes. “For example, if there

éxists a rulle of law that, in the case of technology tTrans-

. ° .
states should be the proper

o

fer transactions, recipients'

fora, then the evils of forum-shopping may be mitigated and
parties may be able to ascertain beforernand the policies cof
those #tates, Elso, 1if a2 particular- forum is granted =he

subject matter jurisdiction, the parties can look at <he

precedents in such courts and can Iairly ascertain hoéw thelir

.
*

" notes 110 and 118,

See supra note 148,
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dispute may be resolived in such forum. - True, a»devei¢ping

i N . . . . . .
host state may not have a fair number of Drecedents, but

they will evolve over a.period of time.” This.may lead to
- 0 ) r‘“ . -
more predictability than.if the prevalent subjective methdd

is allowed to continue. .

6.1.2 2) U bleness- .
. . (2) Unreasona eness-

One of the purposes of settlement of gi

sputes is
to bring about reasonabliepess of rasult and do justics to

parties.

L

Use of 'the objective method would lead to a rea-
' sonable result, as the. proper forum thus determined wouic

‘have scme connection with the transaction. One might ‘arque

EY

that parties are not granted an absolute ZIresdom of cho

and that an unreasonable choice would always be held 1ine

FER S

id. For example, one might argue that, if the cheice

forum is/unreasonable, the forum thus chozen may hold ltzelf

[+ x

to be'a forum non cohveniens. Bu: +the impo

-

L)
- - - -
Tant, gquestibn 1z

which forum is going to decide +he 'unreazcnacisness’ Tof

4

such 'a choice? "It would be the chosen forum or the <2rum
where the action is brought. The substantially conns-ted

forum, if the action is not Drought there, ig not given tne

power to determine the reasonableness ¢f the chcolce. Henca,
in technology *fransfer. transaction . NOst states' policies

and interests may be completely lgncred when zthese



Ppolicies of State ¥, State Y or State N.

/ . Y

‘tions are impoéed' by’ -the fotum, This problem may be

-

resolﬁed by establiSh;ng some .general Zifteria for the

determination of-the reasonablggess: h

. Suppose that A of State X and B of State 'V ente*

into a centract to transfer'technology to State Y. They

choose the law of State M and the ‘orum of State M.

If,;in’thls case, A_brlngs an actiEn aga*nst 3 in

State M, its court may declare 1tself to .be a forum non coq-

veniens and thus d*smlcs the suit or reguire the sult to be
brought-in State N. To come to such a conc1u51on the court
in State M may look at its own law and policy and *he facts

of the case in order to ascertain if it has any connection

"with the transaction. The Restatement Second states <that,

'whether a suit should be entertained or dismissed under the

- ) X2

rule cof this Section (Section 84-forum non conveniens)

depends- largely on the facts of the cd&se and is in the sound,

‘discretion of the trial judge'.’'* It mav not lock at the

Suppose further that the suit is now brought,
accordingly, in State N. The dourt in S=ate N may look at

its policies and rules of law to decide . as to whether xto

-take jurisdiction or not. ' If it does take jurisdiction, its

own public policy and the chosen law of State o may be
. p

~applied. Policies of State Y, .the recipient's state, and

- . .

even those of State X, the supplier's state, -mav be held %o

be irrelevant. Is such a decision justifiable?,'Should pri-

31l

See Restatement Second, 1971, suora note 115, at 251.

/

e

y . o -7 . 200



B

Y

201

vate interests be given such undue importance? If the court

-

in State Nlalso,holds itseif to be a forum noh‘bonveniens,

/. ‘
e.g. if it does not have any other connection_ with the
transéétion, and dismisses the suit, then objectiﬁe method

' may be followed.

ﬁence,_deﬂendaﬁt B méy have to be defend itself in.
ltwo ééfeign courts beforé'any pbjecti;e detérmination oé the
" proper forum is made. And then'tqd, therg i's no guarantee
‘that the interests of-the recipienf's state Qould be'eohsia-
o ereé. Again, it_would depepd_ehti:ely on A-és to where to
bring the écﬁ;on;l Rgcipigntis state c;nnot force parties to
submit to-its jurisdicfion, eQen if:it has a positive'lgw to
" that effect. | | | |
Buf if there had been an .intern tionally-agreed

upon fixed rule éf'law all such ﬁnnecessary Zelay could have
béeﬁ'avoided. It would also have been much cheaper for par-
ties to bring a suit in the forum which is‘granted jurisdic~-
,tion uﬁder'an univefsally accepted ;ule. And for the pur-
pose of establishiﬁg’ a- fixed rule of law,: an universal-
éqreemeﬁt on the point s required. 'Then there éay\ge more
certaiﬁty in the matter. B
. Anothér advantage of a fixed. rule of law would
have.ﬁeen;that, i? the above example, the courts iﬁ State M
and State N would not have had t; deferﬁine on a pre}iminary

basis whether they had jurisdiction or not. At present;

there are spme states such as England, whose courts are



. _ T : - ;oz
overburdened with litigation between forelgn nationals, in
cases 1nvolv1ng transactions hav1ng no connection or only a
repote connectlon.wlth these states. Their courts have to
make a preliminary ruling as te whether they ‘can entertain

the suits of not. However, if fixed rules of law are estab-
! ’

- lished -to determine the states which may have judicial

~_

~

jurisdiction to decide disputes in different types of trans-

//ggtions, then such rules should be welcomed bx.these states.

-

» It is advisable to discard the subjec¢tive method,

Lo

as it may lead to erroneous cvnsequences. However, from the

practical point.of view, subjective approach may be prefera-
ble in transactions involving sale of goods. But the very
factlthat public interests of states are involved in tech-
nology transfer transactlons should preclude determlnatlon

of the proper forum by subjectlve method

6.2 2. Establishment of a Fixed Rule of Law-

t

- . -~
.

A questlon was posed earlier - how should one give

“

unlversal recogn1t10n to the statutory regulations of states

N

S0 that the states whlch want to enact statutes to regulate
technology transfer transactions would be able to enforce

them effectively.' One'plausible answer to this may be to

"establish a fixed rule of law with thenhelp of the objective
" method. ' - ‘
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A rule of lawlhas to be established. It should be'.
such that the state having the most substantial connection
with transacticons will have judicia} jurisdiction to decide
disputes arisino out of them.

Such a fixed ruie of law may be established in
either of two ways, viz., by meahs of yniform natéonal leg-
islation or by an universal or an ihternational agreement.

Uniform national legislation may become customary interna-
tional law over a period of time, o an internationally
accepte& rule of law may be implemented by‘individual states
through national legislation.‘ Let us look at each of them

N
separately.

6.2.1 (1) National Legislation-

.

Deveroplng rec1p1ent states have a large stake in
technology transfer transactlons and hence, they have tried
to regulate them Some of” these states like Mexico, 'Nige-
ria, Peru, etcl; have trled to restrict freedom of ch01ce as

i

to forum which is avallable to- partles

-

-,

-

(1) Mexico- . .-

313 see sugra'page 134.
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) court cannot force parties to 1ts Jurlsdlctlon

. - 204

4

.AS mentioned earlier,?!? Mexico has enacted a law

-

deallng w1th transfer of technology 120 . Tts article_ls(IV)-

-

reads as follows: . . '; s
‘"Article (16. .The acts, agreements or contracts
referred to in the Second Article will not be reg-

istered elther in the following cases: ) ‘

1V. - .When the knowledqe or the' resolu-

tion whlch may arise in connection with the inter-
pretatlon of fulfillment of the acts, agreements

. or contracts- submlttéd to foreign courts, except
in cases of -exportation of Mexican technology or

of express submission to prlvate international
arbitration, ..."?2! ' :

HoweVer, how can Mexican autherity control parties
who may-want to choose a foreign forum? If theyfbring_an'

action in a forelgn forum after a dlspute hes arlsen Mexi-

can authorltles may - not be -able to do anythlng It,wouldt

. largely depend on the forum where actlon is brouoht"as to

whether to entertaln the actlon or - to dlsmlss 1t Mexican

-__‘

* [

(ii) ﬂigeria—

. " . " .
v

. Nigeria is another state which has restricted par-

' ties' freedom of.choice as 'to forum, in-recent years. Its

b

, Decree No. 70 of.241§eptember, 1979, 22 deals with-transfer_

of technolo§y~f its'article 6(2)(r) reads as follows:

A

320

note 195.

w

121

_See‘Compiletion, id.. " at 103.

21 . See Compilation, id. at.120-131. . _ )

See Compllatlon .snpra note.24, at 98; See also, sugraﬂ

e
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“6(2) The Dlrector shall not register

any contract or agreement where he is satisfied

that it falls within any of the followlng specifi-
catlons that is to say,

{r) }re the transferee is obliged
to submlt to foreign jurisdiction in any contro-
versy arising for the decision concerning the
interpretation ‘or enforcement in Nigeria of any.
such contract or agreement or any provisions
thereof."?2? ' ' :

In Nigeria, as in Mexico, ' the law. has a negative

aspect, - i.e. partieS‘have to refrain fromfchoosing any

e

forum, as the laws of ngerla and Mexico w1ll automatlcally

o
.

‘apply. . - .

| ‘Though the government, agencies may screen transfer
agreenents and weed out ch01ce of-forum clauses from such
' agreements, thls may not be effectlve because parties may
Stlll have a gentleman s agreement as to forum in which any

dlspute'between them may be‘---‘.:rfé;ghtT When dispute .grises,

‘they may submit.themselues to a'fofeign forum and thus be

outside the jurisdiCtion‘of the states which enacted these

statutes. ngerlan courts may be able to assume jurisdic-

tlon in cases where the’ forelgn Judgement is to be enforced

[

. in ngerla. : ‘ : ‘ -

©T 0 (dii)Peru- R
. ’ . s .
‘Peru has also enacted a law placing a . limitation

on parties' freedom of choice Its 'Rules for establlshlng

[
-

the precise rlghts and obligations of “the licensors and

’?23  sSee Compilation, id. at 123.

)
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llcensees of forelgn technologles marks ‘and patents of 23““*-5;_~

October, 1981 12t deal w1th ‘the appllcable forum in article

16(f) whlch is as follows

[}

MArticle 16. o : S

o - Every contract shall contaln at least
clauses dealind” with the followlng :

u

(£) Express subm1551on to the laws and
courts of Peru."?2s :

-Peru- seems - to have taken a. positive attitude

towards restrlcthn of the ch01ce of forum ! Whereas Mexico

-
-

and Nigeria bar any ch01ce of- forum clausesl Peruvian law
requlres partles to expressly submlt to 1ts Jurlsdlctlon
Thls prov151on may reduce the‘ effect of any gentleman s
-agreement whlch may ex1st between them though the law may
not be completely effectlve :Even,though there may be Eh,
express clause contalnlng a submission to Peruvian jurisdi’—
tlon partles may Stlll brlng an actron in a forelgn fbrum
But, in thls case there are more chances that the -foreign
'forum where action is brought may dlsmlss the actlon than
1n the case oftelther the Mexican or ngerlan law

/
‘Thus, iﬁjls‘ev1dent that in the case of contracts,
‘ 4

™

. whlch are a part o% the realm of prlvate law states seem to

be powerless tovbrlng technology transfer agreements into

) e -y

conformlty with their natlonal pollc1es and prlorltles

4

}aa . . % ; . )

.See Compilation, id. at 135-141. /f\\\

2 . See. Compilation, id. at 138. .

@

i\ -
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It 1s evzdent that states cannot cOntrol technolo-

-

-——gy—traﬁ fer transactlons through thelr natlonhl leglslatlon

Hencew the alternatlve would be to brlng ab ut unlformlty

through an 1nternatlone} agreement.

\/

vinternatioﬁal'Legielationﬂ(Agreement)j/

for,theﬂestablisbment &6f a fixed ruié,of,iéw.

s C e B s

Internatiohal-agreement seems‘to be the only means

a?fsomerof the attempts to establish ‘such a rule.

A

/f-(i): Andean Pact-

.. 2T . . .o .

K

As ‘seen earller z¢ the Andean Group ‘of states

\

_Let.us‘look

.“seem to be 1n the forefront of the - development of such a

‘.1awj
" sion,

reads, inter 'alia, as follows:
- N . .

though reglonally In Dec1$10n _24 cf the Commis-

127

-

" Article 51. No instrument pertaining to invest-
‘ment or to transfer of technoleogy may econtain a

clause removing disputes or conflicts from the
national jurisdiction and competence of the recip-
ient ‘country, or permitting subrogation by States

of the rights and actlons ¢f their natlonal inves-

tors l!ll! ks

12¢
321

128

See eugra'pages,l38-139z

See Compilation,‘eupra‘note_24,7et4227—232.'

See Compilation, id. at 231.

its article 51 deals with the. proper forum.

It
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"However, .thisd egreenent is 'between develop1ng~
states and hence 1t would not ‘be effectlve omw the 1nterna—
tlonal level where developed states would be the states of

the 1nvestors/suppllers of technology

:(ii),The Hague Conference -on Private International Law-

+

The Hague Conference on Prlvate Internatlonal Law .

1,has concluded a Conventlon on the Choice of. Court ’z’f The
sa;d Conventlon, under-lts Article 1, grants thewriqht-to

‘parties to expressly choose the forum. It states, i
: “In the matters to which thls Conventlon
applles and  sUbject to ‘the conditions which it
. prescribes, partles may by an agreement on the
choice of court designate, for the purpose of
'dec1d1ng dlsputes which have arisen or may betwee
- them in connection with a spec1f1c legal relatlon-
Shlp, either - ‘ :

(1) the courts of one of the coétractlng States
the " particular competent -court being . then
- determined (if  at -all) by the 1nternal legal'
system or systems of that State, or .-

(2) a court expressly named of -one of the con-

. tractlng States, provided always that this }
court is competent according to the 1nternal_'
legal system or systems of that’ State. nie

Its Artlcle 6, however _allows the excluded court

_to take . Jurlsdlctlon 1n certa1n cases llStEd thereln ~ But,

thls can be done 1f elther barty ‘'sues in 1ts court in con-f'

12 . Le Bureau Permanent de la Conference (ed.), Ceonference .
‘'de " la Haye de Droit International Prive, Recuejl des-
Conventions (}951 -1977) (1977), at 96~ 105 (hereinafter
cited as Recueil, 1977). ’ : T CR L

3310

 See Recueil, 1977, id. at 97.
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»reads as follows
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The said article

- K Every ¢ourt other than the chosen court
- or ‘courts’ shall decline Jurlsdlctlon except =

(1) whgre the ch01ce of cpurt made by the ,parties.

' 1s not exclu51ve

12)' where under the 1nternal law of the State of

“the excluded court, -the parties were un

able,

" because of the subject matter, to agree to

exclude the jurisdiction of the courts of
State ' : :

(3)  where the'agreement”on the-choice of cou
void or voidable in the sense of article

(4) for the purpose of prov151onal or prote
' measures. "z -

that

rt is
4 111

ctive

The excluded court does not have the authorlty to

ﬂ.

force partles to its JuElSdlCtlon even when it has an.inter-

nal law to the effect. Whether or-not 1t may have

brought. Such court will have the discretion to

E

-

' the'suit or diamias it. 'Hence such type of an in

" 132

Jurlsdlc-

'tlon will ultlmately depend ‘on the court where action is

. entertain

ternation-

al agreement will not a551st in the establlshment of a rule

'of law It has been malnly ‘concluded by developed states
and S0, developlng states are not obllged to abide by it.
31 gee Recueil, 1977, at 96 The last paragraph of

article 4 states, '"The agreement on the choice of court

shall be wvoid or voidable under ari:cle 4,

" been obtalned by an abuse of ‘economic power
~unfair means. :

See Recueil, 1977, id. at 99.

if -it has
or other

.
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(iii)U.N.Conference .on Code of Conduct on Transfer of

Technoloéj-.

-

Regional agreementé‘may be a good' beginning for
the unification of laws and for the establishment of fixed
rules of.iéﬁﬁ but: in the end, there shouid be an interna-
tional agreement between various groups of states, if the
rule of law is to Ee effective in its implemghtation.‘ This.
was gontémp;aped in the U.N.Conference on Code of Conduct on
Transfer of lTechnology: " The _Group of 77 pfoposed that
courts of recipient states should be given jurisdietion to

decide the disputes betweeﬁ parties-to technology transfer
«contracts. ~However, Group B'(western developed sta%es) took
a different approach. A They are the staunch advocates of
parties' freédom_of choice. |
| Déveloping récipient' states are interested in
technology transfe tranéa;tions and prdtection of their
‘'nationals, wheréas dev ioped‘Supplie; states are not inter-
‘ested, at least nof to thg.same extent, which is evident
from the fact that they are prepared.to lea¥e it to the par-
ties to choose the foruml
The conference éegms to hay,-reached an impasse

and - there does not seem to be. any resolution of the problem

of settlement of disputes

If natlonal leglslatlon unsupported by any inter- -

natlonal agreement to- the effect that it must be recognized
. . : I
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elsewhere, cannet be conﬁletely effectine and if there ean-
not befan'international'agreenent, in the near_future the
status quo will contihue.. Parties will contlnue to cheose a
forum which may be more convenlent nd-mo:e benef1c1al and
lstates, even those with statutory regulatione to the contra-
‘ry, will not be able to forde_partiee te submit to their
~Jurisdiction. Hence,.:seme. kind: of agreemente shouid be

reached, as soon as possible.

6.3 3. Connection Between the Objective Bases of

Jurisdiétion and the States- .

o

At preeent thereAls no 1nternat10nal agreement on
the establishment of = flxed rule of law. -~ But 1f a, flxed.
rule of law is to be establlshed whlch state - the suppll-.
er's state or the re01p1ent s state - should have Jurlsdlc-

tlon whlch wlll be effectlve ln forC1ng partles to submlt to-

it? - The same w1ll be- examlned ‘in. the l;ght .of varlous

[

ObjECt1Ve-bases." s ..::

7 . T )
. - . -

- .6.3.1 (1) Supplier's State-

The suppller s'state‘may assume Jurlsdlctlon on

_the ba51s of 1ts belnq a forum 1001 -contractus, 1”& 1tsmay

be the state where contract may have been entered 1nto But
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such forum may be accidental and transitory’®’ end‘shculd be
discarded as a relevant basis for the_exercise of jnrisdic-
. tien. | )

The_supplier's state ma? be the place of perform~
ence of the recipient if the recipient is tc make payment
there, but this is not guaranteed. Recipient may pay rcyal-
ties in‘his'own state. The place of pagment is not fixed.
And, in case he does not make any payment, Sav1gny has sug—
gested that the actlon should be brought in the .forum doml-
cilii of the debtcr, i.e. the recipientﬂs. state, if he
enters into an onlrgetion‘ there,”“ asilit' mey. pe easily
enforceable against him, there. -

| The eupplier's'state would normally be the forum
.domiciliiﬁof'the sunnlierﬁ if,it is‘transectiné through an’
.Pninccrporated':branchj orrlan 'egent: in recipientfe' state.
Hence,fenppiiert§~et5te has perscnal jurisdiction cver the
- supplier, _if ne'is the defendant in an action. And any
judgement rendered agalnst h1m would be ea51ly enforceable
‘thereln But 1f the suppller 1s the plalntlff in an ‘action,
_he would be precluded (in the absence of an express ch01ce)
from brlnglng an actlon agalnst the defendant rec1p1ent over
-whom suppller 5 state has no personal Jurlsdlctlon (unless
'the reclplent voluntarlly submlts or is present there or if

he de51gnates an agent to accept any serv1ce of process)

Also, the rec1p1ent cannot be deemed to be d01ng any act or

L

13

. See Savigny, 1880)_5qpra note‘97,'at'198. -

B

', See Savigny 1880, id. - at 205.
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ahy Prusiness within the supplier's state,‘unlesélhe has some
placé_pf business‘there. o .

Thus, the'sup?lier's state,.nqt having any othef
contacts with the transaction, may bg able to take jurisdic-
tion only in a few limited céses. Its judgement will be

enforced in limited cases. Hence, a fixed rule of law con-

fefring judicial jurisdiction on supplier's state is not

desirable. ™
» g »
6.3.2 (2) Recipient's State-
A contract may be concluded in the recipient's
state. But, as mentioned earlier,"‘ this place is not rel-
evant to the outcome of a dispute: e

J v

Secoﬁdly, the recipient's sgate_is the place whgre
thé major part of the performance is fixed., Supplier cannot
change the‘plage ﬁf his-perfofmance, unless the contract
involﬁes a‘bére lidenéing of technplogy.'?As_Séyigny has-put
it, the-.seat of a legalfﬁelationéhibtis.the piace where the
expectations éf the partiéé' arei directed.?’®  The. re&ipi-u
ent's statéréeems td_fulfil-the requirément;

_ Sﬁbpliér 4an be deehed,té_bé doing an act ih_the
recipgént'state'aﬁ&Jw;uld'bélpfeéeﬁﬁ;ﬁhérein; ih'césé 5; Ras

contracted to. render any services there, e.g., building a ;

. See supra. page 211-212.

‘See Savigny, 1880, supra note 97, at 199. ~
‘ . o ; .
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plant, meoaging it, etc. So, the recipient's state would
not have any‘diffigulty in establishing personal jurisdic-
tion over him. Sucﬁ state being the domicile and the resi-
dence:of the reoipient its jurisdiction over the rec1p1ent
is already establlshed in law. Hence, both, the suppller
and the-reoipigng may_be able to sue each other in recipi--
ent's state end the judgement rendered therein would be rec-
odnized and enforced in other states.

-

As mentioned in the earlier chapter, '’

transfer
of technology involves property to be built on land. Thus,

it may be deemed to’be a contract lnvolv1ng property -and* the

forum situs would be the proper forum. - And, the recipient's

state would be.the forum situs.
Recipieot's state will_ha;e‘jurisdictioh to decide
'disputes in almost all cases. e
.

.- .o

6.4 - A.rConcluding Comments-

'Both, Bheﬂ'sopplierfs”:state"ande‘toe:;recdoient‘s
stare have some contacts w1th a transactlon aod e1ther of ;
. them may be able to assume Jurlsdlctlon over any dlspute

jwhlch may be brought before thelr courts It would depend
‘on ‘the partles as to. where to brlng the dlsputes Irrespec-f'
.tlve of partles ch01ce 'some standard should be laldeown

to determlne a, proper forum | The U.S,;courts have estab{f-

117

‘See sugra-page 193-1@4;"
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lishéd cértain standardsrto determiné the.propef forum, in
the absence of a choice of férum;‘whiéh ié_the basis of
hypéthesis in this thesis.

ilﬁ International Shoe Co. v. Washington'(1945),’“
- T e

thE‘U-S.fCourt held that, 'in order' to subject a defendant
! ) -

to a judéement in perscnam, if le is not present within the
i = .

territory .of the forum, he must have certain minimum con-

tacts with it, such that the maintenance of the sult does
not offend 'traditional notions of fair play and substantial

justice’ "33

I Shaffer v. Heitner, (1977),°*' the same 'mini-

mum contacts' standard was upheld.

In Horld-Wide Volkswagon Corp. 'v. Woodson,

glgéoz,’“‘ it was held that the defendant{s conduct  and con-
nection wifh the forum;were such that he should réésonably
anticipaté being haled there. It alsc held that these con-
tacts must make litigation in the state 'foreseeabie'.’;’
First of all, it woﬁld be proper to say.fthat,-
instead of the Lmhnimum cbntacts' standard, the 'most sig-
ﬁificant're;%}ignship' standard should be fpi}gwed in‘order

. to determine the proper forum. In any given transaction,

' there may be. many: states having some contact with the trans-

‘??f_'qég ﬁ;s.-310, 90 L Ed 95 (1945).

326 U8 310, at 316, 90 L Ed 95, at 1032.
e’ 433 u.5. 186. | » g
':.’;‘ 444 U-SA,296;262 L Ed 2d‘4§0, 100 S.Ct. 559.

41444 U.S. 286, at 297, 62 L Ed 2d 490, at 501.
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action. But there would be only one state hav1ng the most

' slgnlfzcant relatlonshlp w1th the transactlon “¥ and Justlce

"would demand that such.state be deemed the pr0per forum.

-',. In technology transfer transactlons be51des the

r

recipients’ states and.the suppllers states "there may be

some states, e. g-,_the states where contracts may have been

- negotiated, the states where contracts may have been con-~

" cluded, the states yhere raw materials.may have been bought

or delivered,'etc: Wthh may have minimum contacts with the

transactions But- these states do not have the most slgn;f-

i

:hlgher standard should be adopted in order to- ellmlnate the

,1mproper fora. Even between the rec1p1ents and the suppli-

‘i ‘!
f

.ers states, the-formerwhave niore significant ‘contacts than

:the latter!

Howeveri the foreseeablllty criterion is a rea-

,sonable'one Partles can normally foresee 1n whlch ‘state

-dlsputes may be brought In technology transfer .‘trans-

'actlons suppllers are’ dolng acts/bu51ness in rec1p1ents

states and ‘can reasonably foresee thelr subm1551on to the

forum. there But recipients cannot expect a reverse case.

-~

-

In the_Copperweld'case,’““ the u.s. District'Court

held that the German corporatlon had expanded its horlzons
1

1nto the Unlted States Hence,.lt-should have been able 5?

See Restatement Second 1971;‘supra note 115, at 651;
See also, supra note ;44. ' '

342

r

Ihh

See suEra note 258.

icant or -even substant1a1 contacts Wlth the transactlons A

(e
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foresee ﬂhat- it may have to dgfend itself in” the U.S.
. : ~ 3 o )

courts, whereas the U.S. corporation had not contracted out-

side.the'U.S. and hence, it could not have foreseen any

action in the German courts. ; o RN

In the eveﬂf, it is fairly clear thét recipient's
'state has the most significant contactg.ﬁith_the transaction
and it also fulfils the c:iterioﬁ of" 'foreseeability'.
'Amdég fe;ipignt's andnsppplier{s‘states, the fo}mer has more
interest in deciding disputes and- also has the meahs of
Aeliveriﬁg an enforceable judgement,in almost all disputes
afising from technoleogy transfer transaction.

As such, it may be concluded that a fixed rule of
law should be established and recipient's state sﬁouLd be
granted judicial jurisdiction to décide‘disputes arising out

-

. of technology transfer transactions. .

T



Chapter VII

GENERAL CONCLUSION

. - T

Transfer of te;hnoroqy has become é kéy ingredient
in the‘qévéiopmentéluprocess éf'an}‘state. Aﬁa every’sté%q
is making-an‘éffort to import the technology ﬁot'aﬂfilable
‘therein. " )

There are a number of disparities in the economi¢

and developmental situation 'in developed and develobing

<
.

states.

In the case of develop{ng states,-a{mést alL.ﬁéch-
nology;has to be imp ted’* from developed states,?*® Bu;.
in the é&ase of develope@ states, most technoloéy is_interJV
nally generateé.— Developing states aré very much depéndént
on_developed states.' ~

If th%re is to- be) global econbﬁic and'.social;
development, transfer of techhology'hagﬂto be promoted and

encouraged. The agxéntaggs of developﬁent in” developing

states  would not be experienced by them in isolation. In

ks However, some of the more developed of the developing
states may have .indigenous skills resources reguired for
the generation of technology- in some sectors. '
'*¢ - However, there is an international movement towards

interdependence between the developing states themselves
- = technical co-operation among the developing states is
. being promoted. - ' )

A -218- . i
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the long-run, its effect would eleo‘be felt by developed

states. 7 . |

Such promotion‘”and encouragement' of- transfer of

technology ‘have also been accepted by developed states.
However, cne of the problems confrontlng states is the cre-

ation of a legal atmosphere which is free from ideological'

_tehsions and differences, for the transfer of technology.

On the one hand, developed Western states seem to
put more stress on party autonomy. They do not seem to have
any 1nterest in the regulation of technology transfer trans-
actlons so long as there is competjition in the market- place
On.the other.hand, developing states take a broaqer over-all
Qien ofithe matter in the interest_of‘therr whole.economy.
There aref'undercurrents\}not only between developed and

developlng states bit also between private and public lnter-

ests &?1ch they seem to promote. Drima facie, it seems that
Y

there may be no reconc111at10n between the two confllctlng'
approaches Howeﬁefi a ccmpromlse has to be sought

The conc1u51on arrlved at in this thesis rs that

-

the rules of law in technology transfer transactions sheould
- be changed andfsuch change should be in favour of the‘ﬁevel-

© oping states. It would be Proper to note here that a fixq&

-

rule of law shoulo be established - as the prevalent subjec-.

tlve method of ch0051ng the law and the forum does not seem
v
to be adequate -to meet the special needs of developing.

'*7 . See supra pages 31433.' B a.

Jus See Draft Code, supra note 5, at 1, (The Preahble).
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4

states in thlS type of transactlon

]

A rule of law has to be establlshed B

Flexlble theorles llke governmental-lnterest anal—

ysis, ‘centre- of-gravlty,‘etc.,-evolved by‘modern American -’

jurists, may be taken as the base.and rules of law estab-
lished. At this moment of Eime ‘a broad rule of law may be
created for all technology transfer transactlons ) Later 'on,
spec1f1c rules may be developed for each type of such trpans-
actlon e.g: a, dlfferent rule for a 51mp1e llcen51ng agree-

. . .- o
ment, a management contract turn- key pro;ect etc.

-

' Compared 'to supplier's state recipient's ‘state

-has more contacts or the most 51gn1f1cant relatlonshlp w1th

- a technoLogy transfer transactlon. Such a- transaction
'affects dts economid‘ ;and -social development. Hencé, . it
“should be granted a rlght to regulate it.

Such a general rule may be estdbllshed by -national

' Y

legislation or by an 1nternat10nal agreement.’ The former is
not plausible because such national legislation may -take a
.long time to be uniform In the ‘meantime,’ " parties will con-

»

)
tlnue to ehoose a law and a forumafavourable to them. Also

-~
¥

such national leglslatlon ‘is 1nadequate to force parties to
.1ts Jurlsdlctlon .At present, partles can escape its juris-
diction andllaws by choosing‘another fofum and law.-‘This
practlce has to be stOpped k\

The Jlaw of  the rec1p1ent s 'state should ‘govern

" these transactions, and this.state shouldlbe-granted juris-
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diction to- . decide ' any disputes arising”'betWeen its
nationals/reSidents'and"foreigners.' For'an effective exer-

!

cise .of . JudlClal 3urlsd1ct10n 1t should also be granted

leglslatlve Jurlsdlctlon under 1nternatlonal law

- oAy

Developlng states have percelved a need to requu-

'late technology 1mport and in the absence of an- 1nterna- C

s

‘t10na1 agreement,'theyvmay~not be deterred,from.enacting‘

stricter and_stricter'national'legislationdevenlthough such'

legislation. may\.got have thet required effect' ;i:e. _the

' restrictioanQf':freedom’ of' choice I£~ partmes manage to

evade:these laws by submlttlng to a forelgn Jurlsdictlon~'

-

: through a gentleman S, agreement developlng states may deemJ

b

it necessary to penallse them . for such evasiom. For-exam—
ple 1f a rec1p1ent natlonal evades a‘self llmltlng statute
of developlng State X, -thlS State.may levy a. flne on such.
natlonal-for such eva51on.' Thls may have an - adverse effect
on the national. if such‘ natlonal.‘lntends. to enter into
anotherusimilar‘contracf uith;‘eitherjtheisame or‘another
supplier. fA The government of State .X may‘ not give such

national its approval at the negotlatlon of '‘a new contract

»'These penaltles may be effectlvely 1mposed ‘on the reC1p1ent

because the developlng state would have personal JurlsdlC?'

tien over‘such rec1p1ent: State x may alsoc be able to_levy-

a \fine'ini a foreign - supplier if such supplier has _some

assets in its territory. in this manner, parties may suffer

from these.adverse effects.
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If enactment of such natlonal leglslatlon is to be‘
:p

avoided, an‘efggét has to be made on the 1nternatlonal lev-“
'el," The .process of such agreement may be. started at a
-bilateral‘ level,. and then enlarged to a‘ reglonal “level.

’UhUltlmately, an agreement may be adopted unlversally | " There
‘is 'a con51derable dlfference between what ought to be andh
what Wlll actually be. For example, . there ought to be a
successful 1nternat10nal conference in the matter of trans—
fer of technology, there ought to be some_ unlversally .
accepted rules of law in thls matter, there.ought to be a.
-relegatlon of prlvate 1nterests to a subordlnate level vis-
la-v1s-pub11c:1nterestsiof‘states. But this will not actual-
Cly happen, in the nearffuture  The U.N. Conference on Code
of Conduct on Transfer of Technology presents a good exam-
plei The purpose of the Code may. have been - to change the
rules of law to those which ought to have been but to date,
it has not happened An unlversal agreement on-a fixed rule
of law may not be ea51ly possible. But.stlll, an effort has
toabe made : ‘ ot | 7 |

“h{ the end, whether statesdagree to an interna-
tional process or not, mag depend_.on the comity between
'them. Such comity between legislators of developed and
developing states may be one uay of establishing fixed rules
of law. | |

éuch fixed.rules of 1aw‘should also be welcomed by

parties to technology- tranzfer transactions. ‘These rules

”
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may bring more certainty and-security to‘their transactions

Whén partles know whlch law would apply and .which forum

would have Jurlsdlctlon to dec1de dlsputes‘between them,

"they can arrange thelr' transactlons‘ accordlnglxﬁd,_At
‘present, even though they may choose a law and a forum they

e‘may not be sure that d;sputes-mayfbefdec;ded under’ the law

and in fthe forum chosen by them ~ Such inoeCisioh may

incréase the costs to both " the suppller and the rec1p1ent

_as-they may have to be prepared for all eventualltles

Suppose that partles‘A and B of States X and Y

respectively,_enter‘into'a contraCt to transfer technology

-~

to State Y. They choose the law of State Z and the forum of -

State F for settllng any disputes which may arlse between

- them. Howeveﬂ, they may-not be sure_as to‘whether their

choice will be upheld by the forum where an actionimay be

.brought...If A'sues B in the forum of State Z, he Stlll will

not be sure whether forum Z w1ll entertaln hlS SUlt or not.

Hence while calculatlng his costs, he will have to con -ider
the fact that he ‘may have to go to State Y to brlng an
action agalnst B. B w1ll also have to take 51m11ar con51d—

erations into account. This may anrease their’ costs.

Such a flxed rule of law should also be welcomed

" by judicial-authorltles. They may not have to make a pre-
llmlnary rullng as to whether they “have the competence t07

dec1de a dlspute or not. i Under a flxed rule of’ law,fthey

would know _which court ‘will .have judicial jurisdiction.

Mapd
Lt
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“

Also, there would not be any uncertalnty as to which law is

-

It may be said that from many polnts of view, a
flxed rule of law w1ll be an 1mprovement over the prevalllng
practlce of party auton¢my, and some act;on should be taken
on ‘the international front' to remedf the present éituation.

In the long-run it may be"beneficial'to all.
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Pr1nc1na1 l‘SULS in re;ulatorygprantlce" of se‘rcteu countxaeu

conCtrnlng wmporto and use of trﬂhnolorv

Principal Issues

_Couhtriee

1.

Limitations on field of activity and |

LY

I.
ovnership by external enterprisec - . ‘

1. - Exclusion of svme areas cf fhe-'— "Algeria, Argentina, India, Indonesia,
economy from dlrect forclgn ' . Mexico,.S5ri Lanka, Andean Pact countrics,
investment ' 7 Portugal

. . - - ) . .

2. Natlonalluatlon in’ some areas of the.| "Algeria, Chile, Guinea, Guyana, dragq, 1

economy ' ‘ : 1 Lityan Arab Republic, Syria,
U ted- 1rpub11c of Tanzania, Venczuela
C3. ‘Promotion of - Jolnt venture Argenplna,‘India,_Indcnesia, Mexico,
arrangements - . #frhanisten, Yugoslavia, Andea Pact
~ countries, Hingary, Romania

4. - Acqulsltlon of control of ha;ional { Argentina, indié, Mexico, Andean Pact
enterprlses by fcrelgne*s countrics, Canada
Guaranteeé given by lnvestcr ] Australia, Canada Denmark
coumtry in cases of natlonalluatlon, Germany (Fed. Rep. of), Japan. Nethnrlande‘

. -expropriation or other measures Nerway, Feriugal, Sweden, Sw1t¢crland
adopted in receiving ccuntry - United ctates of Amcrica
» . .

II. Policies on controllins costs i :

6. Ceiling on remitlances arising from Algeria, Argentina, Brazil, Tndla,
foreign dlrect 1nvestments ' Paraguay, Andean Pact countries

T. Ceiling on revlttaﬂbe of royalties Argentina, Brazil, India

8. Limitations regarding payment of Brazil, India, Andean Pact countries

. royalties between subsldlarv anu ;
parent company -
9. Technological centributione entitled | An@eah Puct countries
.only to royalties and cannot bec '
regigteret as capital contributicne :

1C. Contrel orn payments for unused Andean Fact couniriec
patenis ' '

11. Con*rol on package‘licénsing Japan, Gerreny (Fed. Hep. of), Spain,

Urited ftates of America
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Post-expiration affects

- . Lizitations on or paymon{ for the

uge cof ¢ patented invention even
after the patent has expired
Limitations q.“‘.’ or payment for the
use of related know-how even alter
the agreement has expired

" New Zealand, Spain, United Kingdom,
~United States of Amerlca, India, MaAaWL,

_ 22LE
A -
. Pable ? (econt'd)

12. Cont;dl‘on-the payment of royaltieés -

during the entire duration of manu- B

- facture of a product, or the -

application of the process involved

without -any specification of tLﬂ&y

or excesaively long termas of ,

enforcement . :MGXICO, Spaln . ' ‘9
13. Control on price fixing practices Japan, Spain, United States of Amarlca,_
: . ' - " Argentina, Meaxico, Andean Pact countrles

14. Control on excessive pric es of Spain,- Argentina, Mexico
teciinology

"15.  Contrcl on ngrbpef or United States of America ’
discriminatory royalties ’ ‘

III. Abusive practices ‘either deemed to
be .illegal or otherwige controlled

(a) Territorial restrictions
16. Territorial restrictlons on exports Japan, Spaln, Argentlna, Brazil, Hexlco,
: Andean Pact countrles :
{b) Restricticns on purchases, outout
or-_sales

- 17. On sources of sUﬁply of Taw Australia, Irgland,lJapan, New Zealand,

- o materials, spare parts,, intermediate | Spain, United Kingdom, United States of
products, capital goods and/or América, European Economic Community .
competing technologies . Argentina; Brazil, India, Mexico, Malawl,

Zambia, Andean Pact countrles
18. On patﬂi&q}bf_productipn Japan,Spain o
R o . Mexico,- Andean Pact Ycountries
19. On sales and/or distridbution ° Japarm, Spain,,United States of America,

Brazil, Mexico, Andean_Pact countries

Zambla

’

Spazin
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Table 2 (cont'd)

 ‘. 23..

24.

25,

. 26.

27.

(e)

Limitations affecting the.dynamic

* effectg of the transfer

Control on théﬁpurchaae of technblogj
already evailable in the country -

Limitations on field of use

7o use staff deaignated by the'
supplier

Grant-back provieierns
Limitetions imposed on the
management of the recipient -
enterprise ‘ :

Limitations on the research or
technplogical development of the
recipient enterprise ‘

Other practlces

'Spaln

Argentlna, India, Hex;co

United States of America

Mexicé, Andean Pact countries

Japan, Spain, United States of America
Areentlna, Brazil, HeXlCO, Andean Pact
countries

Spain

Mexico

Spain._
Mexico

expropriation of patents are
recognized for reasons cther than

non-working

.23.' Not tc contest valldlty of patents United States of America
: o : S N

29. Authentic text of contract in .Sﬁhin' ’

fereign langusge Argentina - *
"IV. Patent policies

. . | _ .

30. Patente protected provided they are Peru

in the social interest '
31. Patents granted, os a generai poiicy,' Canada '

tc ensure that new inventions are India o ‘ -

,worked in the country - ' -
32, Compulsory 'licences, revocation or Austria, Canada, Denmark, France,

| Finland, Germany (Fed. Rep of), Ireland

Norwey, Sweden, United States of America
Czechoslovakia, Bungery, Poland,
Romania, Scviet Unien

-Algeria, Brazil, Colombia, India, Irag,

Israel, Nigeria, Peru
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© " Table 2 (cont'd)-

'Denmark Flnland Germany (Fed Rep. of),

33, Regulations on ehpiéyeeé"invegtipné'

o o ' . . Horway, Sweden ‘ _

34, Recognition of inventors' | "Buigaria, czéchonl'ovakia‘. German
vertificates notwithstanding the - Democratic Republio, Poland, Romania, '
grant of patenta tSov;ct Union, Algeria ' :

V. Promotion of national technoloploal ' .
capabilitlaa : : ‘

25. Incentives to: axport orlented r'Algerla, Araentina, Brazll Indla,.
activities . ‘Mexlco, Philippines, Republlc of -

Vietnam, ‘Sri- Lanka, Yugoslav1a O
o . -Romanla e -

36. Provision regarding tralining of ‘;Alge?ia, Argéntiﬁé; Central'ﬂfrléan
national personnel in- foreign - ) "Republic, Egypt, .Cabon, Ghana, India,
collaboratlon agreements -Indonesia,. Kenya, Liberia, Libyan L

-1 Arab Republic, Madagaacar, ngeria, ‘
-‘Phlllpplnes, Somalla, Uganda o o
. 37. Preferential schanFs for national _ :'Argentﬁna, Gabon, Indla, Andean Pactu
. . supply of gocda /or serv1ces from :countrles .
national sources :
38. sures to facilitate absorption o : . ' “
diffuslongbf foreign-technoloey.. | Brazll Indla, Paru, Republlc of Korea
an development of indlgenous ' . . S
tecknology.
VI, Settl ement\ of disputes \
39. Specific r;ier\.ce in recent  Afgentina, Hexiéq; Andean'Pact countries

regulations .to uational jurisdiction

LS

For sources and methodology: See annex -




‘Forum’

.beﬁ@
Forum
Forum

_Forum
Forum

" Forum

- Forum

Conveniens

domicilii

Yo

"habitatis
107} contractus

loci solutionis -

negotiatii -
L

nen ¢onveniens

situs -

N Léx‘fori

Lex loci contractus

Lex loci salutionis

Lex originis’

£

o Lex sitqu

~

_contract is made.

GLOSSARY

o

- ‘The convenient forum.

Thg“cbﬁft'of the state

person is.ddﬁiciled,
The court of the state

person lives.

. The court of the state

' The ‘court of the state
. ‘contract is performed.

The;court of the state

The inconvenient forum.

The court of the state

._‘property is iocated.

an action is brought}‘

The law of thé state whefe.a

contract is made.

-

where a

where

R

where a
where a

where a -

~ conitract is negotiated.

where a

 The7domestic law of.the-court where

The law of the state where a

contract is performed.

The law of the state where‘a L

person 1s born.:

The law of the state_wheréﬂaiprOPe?ty;ﬂ o
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jyf'is'lchFéd.:t
1Lex validiﬁatis ff;' - The law fhaf*vaiiaatés'%:
| éontféﬁt:? . “
Loqus-contraéfdsﬁr s  Thé'Sﬁaté*wﬁgrefa Qontfabt'is*

R l made.
Locus negetiatii - "+ The state“where a.contfact is

Al .
s negotiated.
‘Locus solutionis - The state where a cohpract is
performed.
Ubi contractus est Where- a contract is made.
' ' ' oo ‘ <
\\
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