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RESUME

Since Nigeria is a member of the Commonwealth, Engiish common law is

part of the laws of that Country. Other laws which are part of the laws of Nigeria are

-

the Islamic and the fndigenous Customary laws. The English common law and Islamic

law are alien to Nigeria. The English common law came through the South, while the

L)

Islamic law came through the North. The importation of these laws was the result of

‘trade, treaties and conguests. English common law and the Islamic law exist along

with the Nigerian indigenous customary laws. The three laws conflict with one

ahother in application in the area of family law. For example, an existing marriage

under English rfan:ily law in a community whose customs allow multiple marriages is
not a bar to another marriage. Similarly, an existing"marriage under English family
law is not'a bar to another marriage under Islamic Iamily'-law. Generally, nei‘ther
English nor I.slamic family law recognizes the‘automatic succession of a deceased
husband by his surviving brother as consti tuting a valid marriage with the widow as do

some Nigerian indigenous customary laws.,

The Nigerian English family law is codified (the Marriage Act, cap. 115 of
1914, and the Matrimonial Causes Decree, 1970), while the Islamic and Nigerian
vindigenou's customary family laws are not. The'brincipl_es of Islamic and indigenous
customéry family laws are, :tri{epefore, ‘not as easily ascert;inable as under the

Marriage A'ct, and the Matrimonial Causes Decree.
'Chapter One of the paper deals with the brief history of judieial and

.

executive institutions of Nigeria, which indicates the reason why the three different

systems of family law exist in Nigeria. \
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Chapter Two deals with a survey of the princip_les of fan1i1y law of each of

the three systems and:haw each systerﬁ operates vis-a-vis the others. in Nigerian

society. The conflict of laws between the three systems is examined in this chepter.

A statute unifying the principles of the three different systems forms ‘th,e last part of ‘

this paper. The statute provides a possible statute which 'recbnciles the éonflicting
principl'e_é of the three differént systems and coﬁsolidate,s them into on.e in.a Way
which may be acceptable to the maJonty of Nigerian society. 'l‘l'\e dwgrsxty in the
educational, social, cultural and religious backgrounds of ngenan society have been
taken into consideration in draftmg'the legislation. It is to be hoped that the proposed
legislation will reduce thg‘.lc'onfusipn of Nigerian fémily law and bring cértainty. ‘

-

However, as with all reforms, legislation alone is not a complete solution

to the confusion. It is merely a first step. |

L
[
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CHAPTER ONE . o
-+ s 1.INTRODUCTION

. . . e .

“Family law is a term generally given to a body of legal prineciples

governing the rolationship between a husband and wife, parents and children of

» the husband and wife, and the incidents arising out of such relationship.! In the

Nif{eriao context, family iaw is generglly viewed from‘ three different sources:-
“ T . The Nigerian i_ndigenouﬁ customary laws:

' 2. English law; and )

‘.3. Islamic Ian'

Each'- of the sources has its. own principles governmg such

: relatlonshxp For instance, marriage under English law is "a voluntary umon for

life of one man and one woman to the exclusmn of-all others".2. Thus, an

Engllsh law marnage is monogamous in form and an mdw:duallstlc affau' in
nature. Under the ngerlan indigenous customary and Islamic family ldaws on”

F 4

the otber hand;'-rdarriage is & union of one man and one woman or women atﬂa

union between- he famlhes of -the husband and the famlhes of the wife or

wives.3 A marri ge under these laws is polygamous in form and a collective

affalr in nature’

Each of the sources operate vis-a-vis one another and the
combination of the three sources form Nigerjan family law. We shall examine
each of the sources separately and find out the origin and prineciples of,eaoh
source and how they are combined to form Nigerian family law. To examine
the origin and principles of eacﬁ-source, an acquaiotance with the hisfory of.the

Nigerian judicial and executive i:‘ititutioﬁs is essential.

. -
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2. History

To comprehend the. history of the Nigerian judicial and executive
institutions effectively, discussion of this history will be done by dividing the

evolution Into two periods — 1886 to 1951 and 1951 to the present.4

{(a) The Period between 1886 agd 1951

The evolution o@gerian judicial and exeutive institutions could be

said to have started at the end of the nineteenth century. At the ie-nd of that
century, three British judicial and executive jurisdictions (the Colonv and
Protectorate of Lagos, the Niger Coast Protectorate and the Territories
controlled by the Royval Niger Company) ekiste:'i ill what is now called Nigeria.
These jurisdietions came into being as a result of trades® and treaties between

the British Government and the indigenes of those areas.

(i) The Colony and Protectorate of Lagos

-

In 1886, the Colony of Lagos came into being. By that year, the

British had settled at the CoIt:;ny and had established some trade relationship
with indigenes of the Colony. Later in the c&\antury, the indigenes of - Pakro,
Addo and other territories adjacent to the Color;y agreed tp join the Colony so
as to put' themselves under British protection. These territories were accepted
and administered as integral parts of the Colony of Lagos under the leade-rship
of a Governor. Hence, the adn)inistra.tion of the Colony was known as the
Government of the Colony and Protectorate of Lagos:. It is important to note
here that it is natural ‘for mankind to carry along with him, his laws and

customs to his new settlement. The British, therefore, came along with the

English common law and English customs to -the Colony and Protectorate of
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Lagos. The common law and English customs were useM in transactions between

the British themselves and between the British and indigenes of the Colony and

»

Protectorate of Lagos.b

In 1876, the British administration establisﬁed a Supreme Court of
Lagos for the Colony and .Protectorate of Lagos. The rcourt was a superiof
.court of record in the area with all t‘he jurisdietion and powers ‘which were
vested in Her Majesty's High Court of Justice in England. The law to be
administeréd by the court was English commoh .law,‘doctrina of equity and
statutes of general application Vin force in 1874, so far as applicable, The court
was, in addition, conferred with powers to administer indigenous customary
laws of the Colony and Protectorate of Lagés, provided that the custo‘mary laws
‘were not repu.gnant to natural justice, équity and geod consecience and also were
not incompatible with any locﬁl statute enactéd by 'the.British administration.
The indigenous customary laws were to apply to matters arising betwegn
indigenes of the Colony and Protectorate of Lagos only. Such matters were.
restrieted within the spheres of indigenes' family and other civil affairs alone.
The applica‘tion of indigenous customary laws by the Supréme Court of Lagos

did not, however, oust the jurisdiction of the pre-existing indigenous customary

- courts over civil matters affecting the indigenes.

Gradpally, the Colony and Protectorate of Lagos éxtended its ‘a;ea ‘
over the Yoruba Land of the interior. In 189‘3, the Alake of Abeokuta signed a
treatv to settle a dispute between his people and the British missionaries who
-‘penetr;ated into his land in order tb preach Christianity and to trade. In that

year, the British administration extended the Colony and Protectorate of Lagos '
. ‘ f’
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f . : .
to inelude Yoruba Land under the Tule of the Alake of Abeokuts. In the same

' vear also, similar treaties were signed between the Brmsh admimstratlon and
the Alafi of Oyo, and some chiefs of the rest of Yoruba Land. By the end of
1893, the Colonv and Protectorate of Lagos extended its area over eJl the
Yoruba Land with the exeeptlon of llorin, which was under the admmlstratlon
of Shehu Usman Dan Fodio of the Protectorate of Northern Nigeria7 (see
discussion later in the paper).

'Even though the British administration extended its government
over the newly ceded Yoruba territories, the jurisdiction of the Supreme Court
of Lagos was not extended to those territories until 1904. Prior to that year,
’:ndlgenous customary courts were the only courts ex15t1ng in the areas The
Brltlsh admtmstratlon appomted an anhsh officer (styledr,g Resident) to be
resident in Ibadan 85 a representat:ve of the (‘overnor of the Colony . and
Protectorate of Lagos. The function of the Ressdent emong other functions,
was lo oversee the admlmstratlon of ]ust:ce by the customary courts in the
riewly ceded Yoruba terrltorles before the extension of jurisdiction of the
Supreme Court of Lagps. Those courts were manned by the prmcxpal ehlefs of
the towns, admnmstermg Yoruba- mdlgenous customarv laws in both eivil and
eriminal matters Appeals lay from the principal chlef‘s court to the head chief
of a tribe, e.g., the Bashorun of Ibadan, the Alafi of Oyo, the Owa of Ilesha and
.the Ooni of Ille Ife.8 The head chief of a tribe held his court as an appeal eourt
where the necessity arose. The funct_ions of the Resident in‘the newly ceded
Yoruba Land, as far as the administration of juétice was concenred, was just of
supervisory capaci‘ty. The eﬁctension of jurisdiciton of the Supreme‘Court of

Lagos in 1904, however, eroded the judicial powers -of customary eourts of the -
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newly'ceded Yoruba territories. For example, the Supreme Court exercised

original eriminal -jurisdiction over both British subjects and indigenes of the
Areas, and civil jurisdiction over matters arising between British subject and
indigenes of the areas where _the subject matter of dispute exceeded b50 in
value. The court also excerised jurisdiction over the administration of estates

of British subjects who died intestate in the areas.

In addition to the Supreme Court, the administration also
established mixed courts in those areas. The courts were to settle disputes
arising between the indigenes of the areas and British subjects where the
Supreme Court was not conferred with any jurisdiction. The mixed courts were
presided over by presidents appointed bv the Chief Justice of thé-Supreme
Court. Indigenous customarv courts exercised jurisdiction in civil and family

matters only under customary laws over indigenes of the areas.9

r
4

'.‘ lln 1904, the judicial set up of the Colony and Protectorate of Lagos
was as follows:
(1) The Supreme Court of the Colény and Protectorate of Lagos;
(2) Mixed Courts; and

(3) Indigenous Customary Courts.

(ii) Protectorate 6f Southern Nigeria

Similar to the Colony and Protectorate of Lagos, British
administration simultaneously expanded its areas over the Niger coastal areas
east of the Colony and Protectorate of Lagos. Those areas housed therpy@\

'dlong the coast of West Africa, e.g.,"the Ports of Benin, Brass, Calabar’and
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Bonny. The administration appointed consuls in those areas for the purpases of

regulating trade between the British merchants and the ports. Towards the end

i

of the nineteenth century, however, the influence of British administration was
not as strong in the Niger coastal asreas as it was in the Colony and
Portectorate of Lagos. This was because French and APortugesg influence
existed in the coastal areas before the British, and the presence of British
administration in the’areas was just for the purpose of protecting the interests
of British subjects trading in he ports. The F‘rench and Portugese influence had
existed side bv side with British influence- in the coastal area. British
administration, therefore, exercised va‘g;ue and indeterminate authority in the
Niger coastal areas over British subjects only, and persuasive au;hori_ty over

indigenes of the areas with whom the British subjects traded, through the threat

of naval force,

The administration established a few merecantile courts in the Niger
coast ereas, e.g., in.Brass, Bonny, Calabar, the Bight of Benin and the Bight of
Biafra.l0 The courts exercised criminal and civil jurisdiction over both British
subjects and indigenes in the areas in order to protect the interests of the
British in the areés. Other civil and family matters betv;een indigenes were
left to the jurisdietion of in.digenous customary laws of the areas. The areas

were named the Oil River Protectorate, and were entrusted to the Royal Niger

Company, a British business in the areas.

Between 1886 and 1900, the Royal Niger Company administered the
newly acquired British territories under the neme of the Niger Coast

Protectorate, together with the newly existing territories of the Company.ll
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Unlike the administration _in the Colony and Protectorate of Lagos, the Royal
Niger Company did not concern itself with the judicial orgenization of the
Niger Coast .Protectorate, but rather with its trade.12  The political and
judiecial developinént of the Niger (‘.oast_Pro;ectorate was therefore slower than
that of the Colony and Protectorate of Lagos.- On the other hand, the
assimilation of anllsh law and culture was faster in the Niger Coast
Protectorate than in the Colony and Protectora’te of . Lagos because of the
compulsory Jurisdiction which was exercised oyer both indigenes and British
subjects in the Protectorate, by the;. Mercantile Courts established by the
administration.13  The oppo;'tunity for refining and developing indigenous
customary laws of the Niger Coast Protectorate was not given to the indigenes

as wes the case in the Colony and Protectorate of Lagos. Nevertheless, a8 few

indigenous customary laws of the Protectorate have survived.

As we have szen above, the French also, like the British, had
influence in the Nig‘er‘,Coaét areas. The British administration saw the sluggish
edministration of the Roy;1 Niger Company not only as & threat to the British
chances of gaining more :inﬂuence in the hinterland back of the Niger coast
areas, but also as a threat to the administration of losing the already required
territories to the French. In order to be safe from such a threat, in 1899, the
administration decided to revoke the charter of the Royal Niger Company fo_r
the administration of Niger Coast Protectorate and administered the

Protectorate under the name of the Protectorate of Southern Nigeria.l4

Under the new government of the Protectorate of Southern Nigeria,

a full judicial system for the Protectorate was established upon the
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administrative and business foundation laid by the Royal Niger Company during
its administration. A Supreme Court,15 similar to the Supreme Court of Lagos,
was established in the new Protectorate. The Court, similar to the Supreme
Court of Lagos, administered English common law, doctrines of equity and
statutes c:f general application in force in 1900, so far as applicable. The Court
was also a superior court of record with all tl;e powers vested,in)Her Majesty's
High Court of Justice in England. Unlike the Supreme.Court of Lagos, however,
the Supreme Court of the Protectorate of Southern Nigeria was conferred with
full original and appellate jurisdiction in both eivil (except customary eivil and

familv matters affecting indigenes) and criminal matters throughout the

Protectorate. The Court also exercised orginal jurisdiction in matrimonial

“matters affecting British subjects. The conferment of full jurisdiction was

because of the absence of organized indigenous customary courts in the
Protectorate, as there had been in the Colony and Protectorate of Lagos before

the arrival of the British.l6

In order to make the newly established j'udicial svstem work
effectively, the Protectorate was divided into divisions and the divisions were
fL;r.thér sub—divided into &istricts. Each division was put under the charge of a
Divisionalr Commissioner, while each district was put under the charge of a

Distriet Commissioner. Both the Divisional and District Commissioners were

appointed by the High Commissioner of the Protectorape.

In each of the divisions, the British administration established a
Commissioner's Court. The court was manned by the Divisional Commissioner,

subject to directions of the Supreme Court of the Protectorate of Southern
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Nigeria. The laws administered by the court were to be -preseribed by the
Supreme Court of the Protectorate, and general administration of the court was
also subject to the supervision and review bf the Supreme Court of the
Protectorate. Commissioner's courts exercised both eivil and ecriminal
jurisdiction over indigenes where the subject matter in dispute did not exceed
b100 in value or imprisonment for a term not exceeding six months or a fine not

exceeding B50.17

“~ -

. — .
The British administration thought that to ignof'e" the customs and

traditional laws of the indigenes of the Protectorate entirely would not be in
the best interests of the administration. The administration, therefore, saw it
necessary to establish an indigenous judicial organizatior; for the Protectorate
which would look similar in structure to the already existing customary courts
of the Colony and Protectorate of Lagos. To this end, indigenous customary
courts, which were started administrativelv under the administration of the
Royal Niger Company, were established on a statutory basis with the same set-
up as theyv were during the Company's administration. Customary Courts were
established in each of the districts. .The courts operated at district levels below
the Divisional Commissioner's  courts. The courts were established on two
levels, namely, Native Councils and Minor Courts., Native Councils exercised
both civil and eriminal jurisdiction over indigenes and non indigenes (with the
consent of the non indigene) where the subject matter in dispute did not exceed
b100 in value or imprisonment for a term not exceeding one year or fine not
exceeding E100. The courts consisted of the District Co.mmissioner as the

President of the court and such members as may be appointed by the High

Commissioner of the P?otectorate. Minor Courts consisted of such members
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appointed by the High Commissioner of the Protectorate. The members elected

one person fro_rn among themselves as the President of the court. Minor courts
excercised both ecivil and criminal jurisdiction over indigenes only where the
subject matter in dispute did not exceed 25 in value or imprisonment for a
term not exceedir{g three months or a fine not exceeding kL50. The High
Commissioner established procedural laws for the courts, which were based on
the indigenous traditional procedure for settling disputes in the area of

jurisdiction of the court.18

In the first quarter of the twentieth century, the judicial structure

of the Protectorate of Southern Nigeria was as follows:

(1} The Supreme Court of the Protectqrate of Southern Nigeria;

(2) Commissioner's Courts; and

(3) Native Councils end Minor Courts.
The jurisdiction of all Commissioner's Courts, Native Councils and Minof Courts
were ranked on the same footing as the jurisdietion of the well~established
customary courts of the Colony and Protectorate of Lagos. The aim of
uniformity in the judicial structure of the two Protectorates was to provide for
administrative convenienée, for peace, order ana good government, and for the
welfare of indigenes of the Protectorates as well as promoting trade links

among the Protectorates.

Even though a uniform judicial system was established in the two
Protectorates, British administration continued to rule the two Protectorates as

separate entities until 1906,19 when the two Protectorates were merged into

one under the name of the Protectorate of Southern Nigeria, The Supreme
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Courts of the two Protectorates were also fused under the name of the Supreme

Court of the Colony and Protectorate of Southern Nigeria, with all the
jurisdiction of the former Supreme Courts. All Customary Courts of the former
Protectorates were placed under the contr-ol and supervision of,the.ne'w

Supreme Court, Each court, however, maintained its jurisdiction within its

aresa.

(iii) Protectorate of Northern Nigeria

The history of judicial and executive institutions in Northern Nigeria
began at the er‘1-<.i”;3;'“tr.{e sixteenth century. By the end of that century, the
Fulani who are cattle nomads and whose original home wﬁs in the Senegal River
Valley establislhed themeselves throughout the Hausa land of Northern Nigeria.
They came under the influence of Islam under the leadership of Shehu Usman
Dan-Fodio as early as the eleventh century. At the begining of the_nineteenth
_century, Dan-Fodio and his Muslim supporters waged a Jihad20 against the
pagen Hausa rulers of Northern Nigeria. By 1810, he defeated the Hausa rulers
and_ ruled all of the Hausa Land of Northern Nigeria. His administration
established Islamic courts based on the Quran and Sunnah.2] The courts applied
Islamic law and exercised both civil and eriminal jurisdietion over Muslims and
non-Muslims in the areas ruled'by him. Other non-Muslim areas who were not
under the administration of Usman Dan-Fodio were along the Niger and Benue
Rivers2? and were under the administration of the Royal Niger Company.
Customary laws continued to govern family and minor civiI_mat_ters in those

S
areas.
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In 1900, the Royal Niger Company declared its territories'along the
'Niger and Benue Rivers to the British administration. The;declared territories
were named .the Protectorate of Northern Nigeria. The cieclaration of . those
areas hrough the Hausa and Yoruba Islamic States (Iloriff} under the influence of
British administration. The Ftrlani Islamic rulers were, however, confirmed in
their authori ties, provided they accepted the tutelagé of the government of the

4 Protectorate of Northern Nigeria and wete ready to obey its laws.23 The non-

Muslim areas which were not under the Fulani Islamic administration, and which

w

- .
were mainly not susceptible to the Islamic administration, were brought under

i

. British control slowly.

Lord Lugard ruled the Prgwne of Northern Nigeria under the

umbrella of British administation. The administration succeeaed in ruling the
hProtectorate because the interests of both Muslims and non-Muslims in the
Protectorate were taken care of by it. The administation established a super-
imposed eourt organization, consisting of the Supreme Court and Provincial
courts, to enforce penal laws of the Protectorate. The administration also
utilized the existiﬁg indigenous court systems in building a cohprehensive

judicial structure in the Protectorate.24

The Supreme Court of the.Protectorate of Northern Nigeria was
sin}ilar to the Supreme Court of the Protectorate of Southern Nigeria. Appeals
from the lower courts of the Protectorate lay to the Supreme Court of the
Prbtectorate. Provincial courts operated at provincig] levels. The courts were
superior courts of record and wlere headed by Residents who were in charge of
provinces. The courts exercised jurisdiction in both civil and criminal matters

Ty i

ik
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over indigenes and non-indigenes in the Protectorate. The courts applied

English commor: law and statute of general application in force in 1900, so far

as applicable, 'Appeals from the courts lay to the Supreme Court of the
Protectorate. |

In the first quarter of the twentieth century, Islamic and customary.
cou‘rts were established along with the British type courts in the i’i‘dteétorate
of Northern Nigeria. Islamic courts were manned by Alkalis25 and applied
Islamic laws based on tl'1e Quran and Sunnah in both c¢ivil and eriminal matters
over Muslims. ' The.courts also applied Islamic family law in family matters
ov‘er Muslims, In thé ndu;&us_lim areas, customary courts were councils of
arbitration by tribal leaders, similar to the customary cour.ts of Niger cosdst
areas before the establishment of statutory customary courts.  British
administration built courts eround chiefs for arbitration of civil and family
matters between indigenes in accordance with the established customary laws
in those areas. Even though the courts were re-organized arbitration panels of
elders, th»egv were conferred with powers and competence of ordinary courts of
law within their spheres. The courts could award anv type of punishment
recogniz.ed by the customary law prevailing in the area of jurisdiction of the
courts, except mutilation, torture or any other. punishfnent which was
considered to be repugnant to natural justice and humenity. Customary courts
had no jurisdiction over nqn—indigenes and persons who lived in Army Barracks
and British Settlements.26 :I‘he rules-of practice and procedure of the courts
were éoverned by indigenous customary laws, subject to the {control of the

government. The courts were under the control and supervision of the Supreme

Court of the Protectorate of Northern Nigeria, as customary courts of the
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Protectorate of Southern Nigeria were placed under the control and supervision

of the Supreme Court of that Protectorate.27

.In 1906, British admini‘stration re-organized customary and Islamic -
eourts so as to include the Fulani Islamie rulers in addition to the Islamie courts
manned by the Alkalis. That brought the Fulani Islamic rulér_s in line with the
non-Muslim chfefs in running the indigenous'courts. T"he Fuleni rulers' cour,-s'
exercised jurisdici.tonl similar to the Alkali's courts and could award death
sentences; Appeals from the Alkali's cour;s.lay to the Fulani Islamic rulers'
_ courts. Other re-organi;afi'on made in 1906, was the extension of jurisdiction
of customeary courts (with the econsent of the Resident of the Province) over the
indigenes of the Protectorate” living in the Army Barracks and British
Settlements, and non-indigenes who were of African descent. Customalry
Courts of Appeal were also established in that year. Appeals from the
customary courts lay to the Customary Court of Appesl. Poli‘éital officers
were appointed supervisors of customary courts in the Protectorate.28

By 1913, Lord Lugard established a comprehensive judicial structure
in the Protectorate of Northern Nigeria. The structure of the courts was as
follows: .

(1) The Supreme Court of the Protectorate of Northern Nigéria; '

(2) Provincial Courts: and

(3) Islamic and Customary Courts.
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(iv) Amalgamation of Northern and Southern Protectorates

On Janu&l‘yi 1st, 1914,29 British administration amalgamated the
Protectorate of Northern Nigéria with the Protectorate of Southern Nigeria
. into one Protectorate under the name of the Protectorate of Nigeria. Lord

Lugard was appointed the first Governor of the Protectorate.

- . -
- A

r : . -
By the amalgamation date, there were two different indigenous

customary court systems existing in the old Northern and Southern -

Protectorates. The two systems were developed on different foundations. The

—

customary courts system of the Protectorate of Northern Nigeria was different
from t'h_e customary courts system of Lhé Protectorat‘e of Southern Nig‘eriéi,'
because i;'r the former Protectorate political officers controlled the courts
indirectly, while in the latter Protectorate théy controlled the courts diree_tly‘
By participating in running the courts. The customary courts system of the
Protectorate of Northern Nigeria did not connect with the British courts

system, either by channel of appeal or by ‘exercise ol powers vested in the Chief

Justice, while this was the case with the _custorﬁary courts of the Protectorate

of Southern (ﬁigeria. Also, the customary courts system of the Protectorate of .

Northern Nigeria followed indigenous tradtional patterns as far as possible,
whereas that of the Protectorate of Southern Nigeria was purely the creation of

the British.administration.30

Now that the two Protectorates had been amalgamated under the
leadership of one Governor, the first task which the Govemnor faced was the

creation of a comprehensive .and uniform judicigl system for the whole

Protectorate. The customary courts system of the Protectorate of Northern °

\ .

4
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Nigeria was observed to have worked satisfactorily amongst. both Muslims and

non-Muslims in the Protectorate, and the system had handled most litigation to .

the general satisfaction of the indigenes . Since Lugard was instrumental in the .

introduction of the Northern judieial system, which was the judicial corollary of
his policy of indirect_ rule, he thought that that should work in the Protectorate
of Southeri Nigeria and remove the confusions of jurisdietion which existed in
the Protectorate's judicial system prior to the amalgamatioﬁ. In order to
accomplish this difficult task, Lugard divided the Protectorate into ten zones,
Northern Nigeria remained as it was before the amelgamation and was placed
under the charge of a Lieutenant Governor, while Southern Nigeria was divided
into nine provinces. Each of the nine provinces was placed under the charge of
e Resident.

At the.Protectorate level; Lugard established the Supreme Court of
the Protectorate of Nigeria with exclusive territorial jurisdiction. The court
was conferred with both civil and ecriminal jurisdiction, with littlg or no
limitation., At the provincialx levels, Lt;gard extended the provincial court
system he had establiéhed for Northefn Nigeria into the nine new provinces of
Southern Nigeria.‘ The courts_were conferred with both eivil and eriminal
jurisdiction over indigenes and non-indigenes', subject to the same limitations
whibch existed in thé provinecial courts of the formgr Protectorate of Northerp

Nigeria. At the local levels, Lugard's administration extended the Northern

‘customary courts system to Southern Nigeria. The courts were to be

established by the Residents. By the same token, the Northern Customary

Court of Appeal was extended to the south.31
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By the ‘end 6f 1918, the judicial system of th(; Protectorat.e of

Nigeria took new shape,.thus bringihg uniformity to the.syStgm. It is-.ifnbortant
_ to note here that the introduction of the Northern judicial svétem inr.to Southern
Nigeria caused the Sduthern 'judi'cial system to lose éomg of its c:haracteristics.
For example, the direct active participation of political officers in,running the
affeirs of customary courts in the former Protectorate of Soutﬁerng Nigeria
ceased with the introduction of the Northern customary courts system in the
area. The extended systerﬁ had also abolished custornary' powers of' Yoruba
chiefs, which were considered to be repugnant to natural justice, equity and
good consc’ience. That caused the chiefs to lose some of their traditional
status, It is imporfani also to note that the degree of success achieved with the
introduction of the Northern judicial system into Southern Nigeria varied
according to the degree of political and sociel set-up of Southern Nigeria prior
to the amalgamation. For instance, the success of the new system was slower
in the Ibo-speaking areas than in the Yoruba-speaking_areas because of the
remévgl of _poliiical officers32 '.from the membershi;; of customary courts
(Native Councils and Minor Courts) in the- Ibo-speaking areas which made the
customars.;.courts almost impossible to function. This was because of the clan
structure and the absence of organized system of local administration with
recognized chiefs in the Society as there were in Yoruba and the Hausa
Societies.33 The courts, therefore, had to seek the opinion of tribunals of
elders—n their areas of jurisdiction before deciding which principle of
é;:n::y law ‘was applicable to the case at hand. Nevertheless, the extended
Northern judicial system had achieved its objectives to a satisfﬁctory degree,

because the system formed the bedrock of the modern Nigerian judicial system,
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In 1933, the Nigerian ju-dicial system was re—organizeé' in order to
put the system in good shape.' The British administration established the West
African Court of Appeal (WACA) for the protectorate of Nigeria and other
British Protectorates along the coast of West Africa. The court ranked above
the Supreme Court of the Protectorate of Nigeria. Appeals from the Supreme
(:fourt lay to the court. The motive behind the establishment of the court was
. due to the historical background of common links in the eultura! and customary
laws of Nigerian soc'iety, with the people living along the coast of West
Africa.34 The Sypreme Court remained the highest court in the Protectorate.
Appeals from all the lower courts in the Protectorate lay to the Supreme Court.
lHigh Courts replaced Provineial Courts at provincial levels. The High Courts
exerciée all the civil and criminal jurisdiction exercised by the former Supreme
’Courts of the Protectorates of Northern and Southgrn Nigeria. The courts also
exércise ofiginal jurisdiction in matters under English family law. Below the
High Courts, Magistrate ngrts were established in that year. THe courts are
courts of summary jurisdiction with limited eivil and eriminal jurisdiction. At
local levels, political officers were re-instated as members of customary courts
in the Ibo—speaking areas, and Islamic courts were expanded into grades so as to
provide the opportunity for. appeals as was done to customary courts. The
courts maintained their ecivil, eriminal and family law jurisdictions under
Islamic law. Generally, the functions of political officers in the administration
of customary coufts, except in Ibo-speaking areas, were confined to powers to
inspection of customary courts énd to order transfer or retrial of cases pending
before customary courts before sentence was passed, but not tolreverse or
quash decisions of customéry courtg. Cust-omary courts too, maintained their

civil and family jurisdiction under customary laws. ' '
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The judicial changes and re-organization which took place between

1914 and 1933, though they put the system in good shape, created conflict of

laws within the svstem. This problem was identified in Tsofo Gubba v. The

Gwandu Native Authority.35 In this case, the accused was charged, convicted

and sentenced to death by the Emir S)f Gwandu's court for k1111ng his wife. The
court acted under power conferred on it by section 10 of the Native Courts
Ordinance, 1933, which empowered the court to administer customary laws and
to award whatever sentence was laid by the law, subject to the usua!l
repugnancy teét. Similar power was also given to ihe British type courts under
section 4 of the Criminal Code as aménded in 1933. The Emir of Gwandu's
court was an Islamic court and accordingly applied Islamic law of crime and
sentenced the accused to death. Such sentence could, however, be mitigated on
the ground of provocation if the case had been handled by an English court. On
appeal, the Suprem.e Court of the Protectorate of Nigeria held that it had no
power to set aside the decision of the Islamic court and, therefore, dismissed
the appeal. On further appeal to the West African Court of Appeal (WACA), it
was held that the intention of the amendment to section 4 of the Criminal Code
was to.make the Code directly applicable to both the Islamic andcustomary
courts and, therefore, they were bound to apply the Criminald Code and not
Islamie or customary laws in criminal matters. The West African Court of
Appeal (WACA) interpreted section 10 of the Native Courts Ordinance to mean
that the powers of Islamic and eustomary courts were limited only to eivil and
minor eriminal offences which were not provided for in the Criminal Code. The

court, therefore, quashed the appellant's conviction and acquitted him.



- 90 -

The decision in this case caused some resentments, particularily in

the Muslim areas of Northern Nigeria, where there was strict adherence to
Islamic law, a system of written and firmly established jurisprudence according
to the Quran and Sunnah. Islamic law was practiced purely as laid down by the
Quran and Sunnah, and to ask the Islamic co'urts to abandon Islamie law in
preference to English law as decided by the West African Court of - Appeal
{WACA) i:rould have been impossible because that would amount to departure
from Islamic law. The order for the application of the Criminal Code to Islamic
courts would also have amounted to breach of a pre-amalgamation undertaking
by the British administration not to interfere with the Islamic religion. In the
non-Muslim areas of Northern Nigeria, however, the decision in the Tsofo
Gubba36 case did not cause any resentment or fear because the customary
courts in the areas were the creation of the British administration and the
courts operated under the guidance of political officers and, therefore, were

more and more assimilated into the Englishslaw orientation.

B_v 1948, it became clear to the Government of the Protectorate of
Nigeria that a re-appraisal of the protectorate's judicial system was necessary.
The laws which English, Islamic and customary courts applied did not seem to
be clearly defined and the general administration of the courts was not to the
satisfaction of both indigenes and non-indigenes in the Protectorate. To that
end, the Rritish administration appointed a Commission of Enquiry to review
the Protectorate’s judiciallsystem and to make useful recommendétion_s on how.
to improve the system. The Commission, which was divided into four groups,
was headed by the Chief Justice of the Supreme Court of the Protectorate .of

Nigeria, Mr. Justice Brooke. Each of the four groups was charged with the
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responsibility of reviewing the systems of the Northern, Eastern and Western

provinces and the Colony of Lagos. The terms of reference of the Commission

were:

(1)

(2)

(3)

(4)

~

to investigate the working of customarv courts and to review the
position with regard to the laws the courts should apply:

to report on the constitution of customary courts, except Islamic

L

cour{s;
to consider a review of practice and procedurs! laws and general

administration of customary courts;

‘to make any useful recommendations for legislation to either amend

or replace the 1933 Native Courts Ordinance.37

An interim Ordinance, which lasted for-about three years, was

passed in 1948 to amend the 1933 Native Courts Ordinance pending the

-

completion of Brooke's enquiry. The Commission recommended, among other

things, the reduction of eriminal jurisdiction of both Islamic and customary

courts, the continuation of the functions of poli-ticai officers in the

administration of customary courts, except that they should cease acting as

customary courts of appeal {in Ibo-speaking areas) and that High Courts should

stop exercising supervisory jurisdiction over customary courts. However, the

report of the Commission was not made into law because of the constitutional

erisis which oecurred soon after the publication of the report.
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(b} The Period From 1951 to Present Time
(i) The 1951 Constitution

After two vears of political upheavals, which followed the
publication of Mr. Brooke's report, a constitution was passed in 1951.38 The
Constitution was, however, not able to incorporate the recommendations of the
Commi.ssion. The 1933 Native Courts Ordinance, as amended, and the 1948
Native Courts Interim Ordinance, ‘therefore, continued to apply through the
1951 Conétitution.‘ Basically, the 1951 Constitution did not make any

substantial change in the set-up of the Nigerian judicial svstem.

(ii) The 1954 Constitution

In 1954, another Constitution was passed.39 The Constitution
declared Nigeria the Federation of Nigeria, which was made up of Nerthern,
Eastern and Western Regions agpd the Colony of Lagos (no'w the Federal
Territory of Lagos) and Camaroun. The Constitution also recognized to a
limited extent the autonomy of regional governments over their internal
administration. The 1954 Constitution made a remarkable modification of the
Nigerian judicial system; The Constitution maintained the structure of English

]
courts established after the amalgamation of the former Northern and Southern
Protectorates., The courts were under the jurisdiction of the Government of the
Federation of Nigeria. The Constitution also conferred powers on the Regional
Governments to establish and run Customar_v/And Islamie Courts within their
regions. The Reéional Governments were also empowered to lepislate on
matters under Customary and Islamie laws in their regions. This was a
significant departure from the previous Ordi;mnces and Constitutions in the

sense that the 1954 Constitution defined the powers of the Federal and
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" Regional Governments in the formation_of the judicial system éf the country,
i.e. by classifying English courts u_n;_:]er ihe jurisdictilon of the Federal
Government and Islamic and Customary Courts under_' the jurisdiction of the
Regional Governments. The écmstitution could, theréfore, be said-to have
attempted removing the fears and resentments of Muslims in Northern Nigeria.

The Constitution was the nuéleus of the'-modern'Nigerlan judicial svstem:.

In 1956 the Northérn Regional Government, pursusnt to powers
conferred on it by the 1954 Constitption, taﬁled a bill in its House_: of Assembly
in order to review the Customary Courts system in the region. The bill was
made into law, based on the recommendations of two separate committees
appointed by the Regional Government to draft a proposed Native Courts
Ordinance, which Ordinance was appended to th'e Brooke Report in which he
. recommended the establishment of a Muslim C;:;'urt of Appea! in addition to the

Customary Court of Appeal.

Appeals from the Islamic Courts lay to the Muslim Court 6f Appeal
in eivil and family matters affec_ting Muslims. In eriminal matters such appeals
lav to the High Court and then to the Supreme Court of Nigeria. The new law
also replaced the name "Native Courts“ with "Customary C‘ourts", hence,
indigenous courts were called (‘ustomarv Courts, The Jurlsdlctlon of customarv
courts wes also extended over persons other than indigenes who decided to
iﬁstitute proceedings in customary courts. The powers of political officers
were reduced to a power of access to customary courts for.the purpose 6f
inspection only. Customary courts were empowered to assume jurisdiction in

ell cases under the new law instead of assuming juridiction through warrant, as
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was the law previously. The complicated customary courts appeals system,

which operated prior to 1956, was also simplified bv the 1956 law.40 For
example, app;éals from customary courts lay directly to the Customarv Courts

of Appesl instead of to the Magistrate's Courts or to the political officers.

There were no Islamic courts in the Wéstern Region, the region,
therefore, re-organized its Customary Courts only, similar to that of Northern
Nigeria. In addition to that, the region int.roduced more radical changes in its
Customary Courts system. For example, the Local Government Service Board
of the region was given the. responsibility of appointing, disciplinin; and
dismissing, as well as determining remunerations’{nd tenure of office of
customary judicial officers, instead of the Resident as was previously the case.
One significant radical change made by the Western Regional Government was
that, for the first time in the history of the Nigerian judicial system, legal

practitioners were allowed audience before Customary Courts in the region.4l

By the Same token, the Eastern Regional Government carried out
similar changes in it_s regions with few modifications. For instance, Customary
Courts of Appeal weré called Country Courts and Customary Courts were
called Distriet Courts.. Divisional and: District Commissioners continued to
preside over Country and District _Coqrts respectively. The Courts exercised
jurisdietion ovér indigenes in the region except those who were living in the

Army Barracks and British Settlements.42
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(iii) Constitutional Conferences

In 1957, the British administration held a conference in London in
order to review the 1954 Constitution and to consider the request for grant of
indepenaence made by Ithe Nigerian people. The British Government agreed to
grant Nigeria full independence in 1960 upon fulfillment of, among other
considerations, inquiries into the question of the safety and future of minority
groups in the Protectorate.43 The British Government, pursuant to this, '
appointed a Minorities Commission from London to travel to Nigeria and to
carry oﬁt a study of the problems of minorities in every region .and to submit a

report to the British Government on how to solve those problems,

The minorities in the Northern Region are the Hausa and non-Hausa °
pagan communities who were not subject to the jurisdiction of either English or
Islamic courts in matters affecting t'hreir customary family affairs. The main
fear of these communities was the domination over their matrimonial affairs by
either English or Islamie family law. To provide fc;r the solution to this problem
and 'other fears, two Commissions worked-in Northern Nigeria =— the Minorities
Commission which was appointed from London and t.he Panel of J}_lrists whieh
| was appointed by the Northern Regional Government.

L

The Minorities Commission, | upon the undertaking given by the
Northern Regional Government to protect the interests of minorities in the
region, recommended, among other things:

(a)  that the Northern Regional Government should estar)llish a

panel of jurists to review the Northern Regional laws sf;Tls to

remove the fears of the non-Muslims: :
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(b)  that nen-Muslims should be provided with the option of being
dealt with by non-Muslim ecourts; and
(¢) that Alkalis should be appointed and controfled by a judieial

commission, 44

The Pgnel of Jurists was estabEhed in partial ‘fulfiument of the
undertaking given by the Regional Government. The panel was headed by the
Chief Justice of Sudan and its members were drawn from both Muslim énd non-
Muslim areas of the Region. The panel's terms of reference were based on the _
recommendations é)f the .Minorities Comm_ission. The panel was also asked to
recommenﬂ possible ways of avoiding conﬁiet of laws in the region. The panel

recommended, among other things, that only Muslims.should be subjected to the
jurisdiction of Islamic family laws and non-Musli[né to the jurisdiction of their

customary family laws. The panel also made general recommendations as to
1

the re-organization of customary and Islamie courts.4%

Unlike the Northern Region, the Western Region had fewer
minorities problems. The judicial set-up in the Region was more unique than in
the Northern Region. The Minorities Commission, therefore, did not do much in
the re-organization 'o_f the Region's judicial system. Nevertheless, thc:
Commission recommended the creation of & Ju;Iicial Service Commission
similar to that of t.he Northern Region, and general reco‘mmendations as to the
improvement of cus‘tomary courts in the Region. The Commission also
recommended that no person should be convicted of a eriminal offence other

than that defined in written law.46
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Similar recomme@ions were made in the Eastern Region. The

Commission also recommended the fu'sing of diversified customary laws of the
Region to a few atceptable ones so as to bring the Reg'i.on's judicial system onto
the same footing as the other regions.47
2
(iv) Independence A

By the end of 1958, Nigeria fulfilled all the pre-independence
conditions set out by t;1e British Government.  Acecordingly, “the British
Government granted Nigeria full indpendence on Ist October, 1960,48 and
Nigeria was admitted into the Commonwealth on that same day. On the Ist day
of October, 1960, the hierarchical structure of the Nigerian judicial system was

as follows:

Vanm
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Customary Courts exercised jurisdietion under customary family laws, Islamic
Courts under Islamic family law and High Courts under English family law.

L

The 1960 independence was followed by a series -of political rifts,
T

coups d;etat and a thirty-month period of Civil War. After the Civil War,

- Nigeria was ruled by the Nigerian Military until September 30t.h, 1979.49° On

October 1st, 1979, a new Constitution.came into being and Nigeria returned to

i
of government), after thirtéen vears- of military rule. The political changes

civil administration (with d?arture from Parlimentary to Presidential svstem
which took place between 1960 and 1879 did not seriously affect the
hierarchical structure of the Nigerian judicial system set up on the
independence date. There were éstablished, however, the following additional

courts during the military regime:

(l)' Federal Court of Appeal, which ranks between High Courts and

Supreme Court and hears appeals from High Courts and from which appeals lay
to the Supreme Cour.t; and

(2) Federal Revenue Court, which was charged with the respons- f__,.;ﬁj

ibility of handling revenue matters. a

These courts were maintained by the 1979 Republic’ap' Constitution, with the

- Federal Revenue Court renamed the Federal High Court.

~

)
The military administration also estam‘some -quasi—cou;jts
- ' e
{tribunals), such as, Armed Robbery Tribunal, Anti-Kidnapping 'I*i‘ibﬁhal,
Counterfeit Currency Tribunal, Price Control Tribunal, Special Military !

Tribhna{\tjﬁﬂl Foréign Exchange Tribunal. These quasi-courts exercised co-

ordinate eriminal jurisdiction in their spheres with High Courts and the Supreme

>
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Court. The 1979 Constitution has, however, abolished these tribunals and

reverted their jurisdiction back to the High Courts and the Supreme Court.50 .

" In 19'70, an important land-mark in the history of Nigerian family
law was reached, For the first time, the Nigerian Government, by the
Matrimonial Causes Decree No. 18 of 1970, enacted family law, based on
English family law, as & uniform law of Matrimonial Causes throughout Nigeria.
The decree was a codification of the English law of {Watrimonial Causes and was
intended to govern only persons who consent to ifs jurisdietion. High Courts

exercised original jurisdiction under the Decree, and the Marriage Act, cap. 115

of 1914.

In the Northern Regioﬁ, the following modifications in the
hierarchical structure of Courts were made: .

(1) The Muslim' Court of Appesl was renamed the Sharia Court of
Appeal;

(2) The Court of Resolution was established, which heard and resolved
conflicts of jurisdiction between Islamie, Magistrates and
Customary Courts. The Court was later abolished wl-1.en Islamie and

’ Customary Courts were fused; and | |

(3) The Islamic and Customary Courts were fused under the name of
Area Courts.‘l To be appointed to man this court, a person must be
learned in both Islamic and Customary family laws of the arealof
jurisdiction of the Court. The Court‘ exercises jurisdiction under

both Islamic and Customary laws and both Muslim and non-Muslim

.indigenes of the region are subject to its jurisdiction. "
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Appeals lay from the Area Courts to the Sharia Court of Appeal in cases
involving Islamic familylaw, while such appeals lay to the High Court52 in cases
involving any other family law. Wher.e the matter involves Islamic and any
ofher family laws, appeals from the Area Courts lay to the High Court53 sitting
as an appellate court, manned by a judge both of the High Court and a jud’ge of

- the Sharia Court of Appeal. In criminal cases, appeals from the Area Courts

lay to the High Court,

In Western (mid-West inclusive)54 and Eastern Regions, there was
_ - , _
little or no modification in the hierarchical structure of their judiciary during
the 1960 to 1979 political changes. The regions maintained the structure set up
on the date of independence,
Chapter VII'of the 1979 ConstitutionS5 lays down a comprehensive

hierarchical structure of the éurrent Nigerian judicial system. The structure

looks like this:-
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The Chapter also provides for the requirement for the establishment of each
i .

court and appointment of judges of the courts, High Courts exercise original
jurisdiction thrbughou't Nigeria under the Marriage Act, 1914, and the
Matrﬂimonial Causes Decree, 1970.56 Area Courts exercise original jurisdiction
in Northern Nigeria under Islamic family law over Muslims while Sharia Court of
Appeal exercises appellate jurisdiction under the law. Customary Courts in the
Western and Eastern Nigeria, on the other hand, exercise original jurisdiction
under Customary family laws, whereas Customary Courts of Appeal exercise

appellate juisdiction.®7

In the next chapter, I will briefly outline the sources and principles
of Nigerian family law, which will be followed by an examination of conflict of
laws which exist betv\)een the three systems. A proposed uniform family law for

the country will then be drafted.
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CHAPTER TWO
PART A

SOURCES AND PRINCIPLES OF NIGERI.AN FAMILY LAW
From the foregoing discussion, principles of Nigerian family law
could be derived from the following sources:
(1}  English common law and doctrines of equity;
(2)  English statutes of general application in force in England in
‘1900; |
(3) Local statutes:
(a)  Ordinances (1900-1960);
{b) Aectsof Parliament (1960-1966, 1979);
(¢) Laws of Regions/States; and
(d)  Decrees and Edicts (1966-1979).
(4)  Judicial Precedents (judge made laws):
(a) law reports; and
(b}  text books bv legal writers.
(5) Nigerian indigenous customary laws; and
(6) Islamic law.
In & nutshell, the sources of Nigerian family law can be classified in three
categories:
(1) Western law, which comprises sources enumerated in numbers
one to four above; |

(2) Nigerian customary laws, and
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(3) Islamic law.

We shall now briefly examine the principles of family law in each of the sources

as they apply in Nigeria,

1. Western Law

Western law, otherwise known as English law, has its origin from the
‘common law. It is & well-known principle that law does not exist in a vacuum,
The development of English law from common law to doctrines of equity,
judicial precedent and to statutes, originates from the customs and usages of
English society. An English law, therefore, which applies ip Nigeria is based on
English customs and usages. The English family law which applies in Nigeria is
the Marriage Act, cap. 115 of 1914 which was based on the English marriage
laws in force in England in 1900, and the Matrimonial Causes Decree No. 18 of
1970. The laws are local statute in form, but they are of the same substance as
the English marriage laws and matrimonial causes.

L

{a) Essential Ingredienié of a Valid English Law Marriage

Under English law, marriage is a voiun'tary union for life of one man
arid one woman to the excluéion of all others.58 T‘he essential ingredients of a
valid marriage under the law are:
.{i)  the intending spouses must’be of marriageable age (18 years
? for females and 19 years for males);
(ii)  thegvalid consent of the intending spousés;
(iii) neither of the intended spouses .car.1 be married to another

person at the time the contract to marry is entered into;
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(iv) neither of the intending spouses can be within the prohibited

degrees of consanguinity or affinitv;and
(v) there can be no failure to comply with the law of
solenmization of marriage which is set out by the law.

~

A marriage contract which is entered into under the law is void if
any of the erssential ingredients are missing. A person who, therefore, wishes to
enter into an agreement to marry under English law in Nigeria has to satisfy
each and every essential ingredient enumerated above. A contract to marry
is completed where the intending spouses satisfy those requirements, and the
rules and procedures for the solemnization of marriage sét oﬁt in sections 7 to
12 of the Marriage Act.59 However, either of the intending spouses could avoid
a concluded marriage where one 6f the in&ending spouses turns out to be a
person within the ambit of section 5 of the Matrimonial Causes Decree, that is
if at the same time of the marriage, either of the spouses is

{a) incapable of consummating the marriage,

{b) of unsound mind,

(¢) mentally deformed,

(d) subject to recurrent attacks of insanity or epilepsy,

(e) suffering from a venereal disease, or

(f) the wife is pregnant by a person other than her husband.

(b) Matrimonial Relief ¢

Part II of the Matrimonial Causes Decree provides for matrimonial

relief in & marriage which is contracted under English law.

»,



-37-

(i} Reconciliation — The court is empowered under sections 11 to 14 of

the Decree to effect a reconciliation between spouses. The sections also
empower the court to exercise its diseretion in effecting the reconciliation.
The court may accept any useful information or evidence in reconciling the

.

spouses.,

(ii) Restitution of conjugal rights — This is covered by sections 47 to 51
of the Decree.‘-Section 47 provides for the ground under which the court may
order a restitution of conjugal rights between spouses. The ground is, failure by
a spouse lo co-habit with the other spouse without just cause. The rest of the

sections provide for the rules and procedures which the court may follow in

ordering the restitution,

(iii) Section 52 of the Decree provides the grounds under which the court
may grant a decree of jactitation of marriage. The ground is that a per"son
against whom the decree is sought has falsely boasted and persistently asserted
that a marriage has taken place between him and the petitioner. The effect of
such a decree is to restrain that person from boasting that he is married to the
petitioner. The court exercises its discretion under the section for granting the

decree.

(iv) The grounds for the decree of judicial separation are provided for

under section 39 of the Decree. Those grounds are the same as the grounds for

the dissolution of marriage. .

)

Fl
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(v} Dissolution of Marriage — This is the most important matrimonial

relief provided for in the Decree. The Decree provides the grounds under which .

a marriage may be dissolved. These grounds are:

(a)

(b)

T — -/\ (d)
{e)

()

) (g)

that one of the spouses has wilfuflly and persistently refused to

consummate the marri:age;

that since the solemnization of the marriage, one of the spouses has
. ‘

committed adultery and the other spouse finds it intolerable to live

with the spouse; |

that one of the spouses has deserted the other spouse for a continous

period of at least one year immediately preceding the filing of

petition for dissolution of marriage;

that the spouses have lived apart for a continuous period of at least

two to three vears without just cause immediately p;receding the

filing of p;atition for dissolution of marriage:

that one of the spouses has failed to comply with the order of

resti‘tution of conjugal rights made by the court within one year;

that one of the spouses is missing from the matrimonial home for a

period he or she will be presumed dead;

that since the solemnization of the marriage, one of the spouses has

hehaved in such_ a way that the other spouse can not reasonably be

expected to live with the spouse. To grant a decree of divorce

under this paragraph, the other spouse has to satisfy the court that

tﬁe spouse has, for a period of not less than t‘wo years, been a

h‘abitual drunkard or habitually been intoxicated by reason of taking

or using to excess any sedative, narcotic or stimulating drug;
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(h)  that the spouse has, withing the period not exceeding five years,
suffered frequent convictions for a crime in respect of which he or
she has been sentenced in the aggregate to imprisonment fc;r not
less than three Years;

(i) that the spouse has been in prison for a period of not‘less than three
vears after conviction for an offence punishable by death or
imprisonment for life or for a period of five vears or more, is in
prison at the time of the peiition for divorce;

(i} that the spouse has been convicted of having attempted to kill the
other spot}sg_gr inflicting grievous hurt on the other'spouse; >

(k)  that the husband has failed to provide means of support to his wife
or has failed to comply with an order of payment of maintenance
allowance to the wife as agreed between themselves or as ordered

by the court; and

(1 that the spouse is of unsound mind without hope of recovery.60

(e) Custody of Children

7

Part IV of the Matrimonial Causes Decree empowers the court to
grant custody of a child of a dissolved English la\«; marriage to either of the
former spouses, or to a third party where it considers that it is in the best
interests of the child. The court also ;has powers under the Decree to drder
payment of a maintenance allowance for the child, settlement of property to
either of the former Spouses, and general orders as to the welfare of the child.

- These_powers are discretionally exerc:sed and the circumstances of birth of the

child (legltlmate or illegitimate) do not affect the powers of the courts in
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exercising their discretion when considering the interests of the child in

granting such custody.61

{d) Succession
Th;e rules governing the disposition of property by will or otherwise
of a person, who contracts marriage under English law, are governed by the
English law of testate and intestate succession in force in England in 1900.
Under the laws, tﬁerefore, the person mav dispose of his or her personal
property the wayv he or she likes while alive, or bequeath such property by will
before his or her death. Since 1978, his or her real estate, however, devolves

in accordance with the Land Use Decree No. § of 1978, whether such person is

q

alive or dead. Upon the death of a person intestate, the English law of
intestate succession in force in England in 1900, governs the personal property

of such deceansed person,62

2. Customary Law

Of all the sources of Nigerian law, customary law is of the greatest
antiquity. Customary law continues to play a vital role in the Nigerian legal
system.63 The majority of Nigerians,‘ irrespective of their religion or ways of
life, conduct most of their family affairs in accordance with the customary

family laws of the area in which they live. Unlike English and Islamic family

-
w

.laws, Nigerian customary family laws laclé an organized and systematic system
of sanctions, as is the case with English and Islamic family laws. The criterion
of validity of customary femily laws is, therefore, its acceptance by the
community whose family affairs are regulated. Nevertheless, Nigerian

customary family laws are recognized by English courts64 as being as important
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as-English and Islamic family laws in the Nigerian community. The principles,

which courts regard as forming the rules of customary law, must be the mirror

of accepted usage.65 It was also observed in Eleko v. The Government of

Nigeria66 that customary family law is a rgflection of a community, which
validates the law. It must be shown by the person who seeks the protection of
customary family law t.hat that custom is recognized by the 'comr_nunity whosé
affairs it is supposed to regulate. ‘The law must, therefore, be the existing and
not past customary femily law. This makes Nigerian customary family laws

dynamic and flexible, as opposed to the rigid English and Islamic family laws.67

ANigeria is a country with many ethnie’ groups, each with its own
family laws éﬁd customs. Because of the heterogeneous nature of the society,
this review of the principles of customary family laws will be limited to a few
selected Nigerian customary family laws. The review of Yoruba, Ibo and Birom

customary family laws will represent the general nature of Nigerian customary

family laws,

(a) Essential Ingredients of a Valid Customary Law Marriage

Unlike marriage under English iaw, marriage under Nigerian
customary laws' is a union®8 between a man and & woman or women,59 and a
union between parents and relatives of the man and woman or women.?0
Basically, the essential ing’redients of a valid marriage under Yoruba, Ibo and
Birom customary laws. are the same. There are, however, some minor

variations from one custom to another.
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(i} Capacity
. age -
Under Yoruba, Ibo and Birom customary laws, age of the intending
spouses is not a significant essential ingredient to'a valid .m'.arriage.'” What is
significant under these laws is puberty. The general criterion used by these
laws to determine whether an intending spouse is ;:f marriageable age or not is
to ascertain whether such intending spouse has attained puberty or not. But
this is not a hard_ and faﬁt rule. Under Ibo customary law, for instance, a girl
- may be married to a man before she attains puberty, but if the husband takes
- her before_ she attains puberty, he may not consfn:mate- the marriage until she

attains puberty. However, where consummation of customary marriage takes

place be_:'f’o_re the attainment of puberty, such consummation is not an offence
. 1

i -

under Nigerian Criminal Law.72

The Eastern,73 Western74 and Northern?5 Regional Governments
attempted to establish customary law marriageable ages within their areas by .
legislation, but generally, all the minimum marriageable ages 'wé're centred

.

around the age of puberty. "

‘Marriage Within the Prohibited Degrees

Like E'nglish law, Nigerian eustomz_l_ry laws prohibit certain types of
marriages. The prohib-ition may be based on either gonsanguinity or affinity
" relationship, or any other.reason. Under Nigerian customary laws, persons
cannot marry blood relations, sucﬁ as sister, brother, mother, father,
grandmother, grandfather, daughter or son. By the same token, a man cannot

marry his wife's mother, grandmother, ete. and a woman cannot marry her
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hu&:lnd‘s father or grandfather, ete.76 However, some customs allow marriage

of distant relations, as is allowed in individual cases by Act of Parliament in
Canada,’? e.g., marriage between children of cousins or nieces or marriage;
between a man and the sister of his wife after the death of his wife. However,
unlike English law, Nigerian customary laws allow multiple marriages during the
subsistence of another-{nérriage, thus, an existing customary law marri&ii;s
not & bar to another marriage.

(ii) Consent .

Consent is .another essential ingredient of a valid customary law
marriage. Consent under Nigerian customary laws is in two categories:

consent of parents and consent of the intending spouses.

P Conséht of Parents -

As mentioned above, marriage under Nigerian customary laws is not

a relationship, betweer} the spouses alone, but also betweg;l parents of the
spcn;ses. Consent of parents under the laws, ‘is in two categories, In the case of
a female intending spouse, consent of her parents is .the only essential consent
of a valid marriage where she is marrying for the first‘time even if she reaches
the age of puberty.’® This is because most customs regard females marrying
for the first time as having no experience in marital affairs and their parents
are, therefore, in & better positi?n of making a good choice of suitor:s for their
daughters than the daughters themselves. Courts can, however, dispense with
the consent of the parents where it is found that the consent is unrea.sonably

withheld.79
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On the other hand, in the case of a male intending spouse, the -
consent of his parents though is usually sought, is-"r-:)t essential to a. valid
- marriage. For example, under Tbo, Yoruba and Birom customary laws, & man
may mérry without obtaining a consent from his parent's.g0 Generally, consent
of parents of ¢ male 1ntend1ng spouse is not a legal requirement under the laws, ,
rather 1t is & strong social requirement. The idea behind this could be because /\

male spouse may marry as many wives as he can afford if the subfisting

marriage turns sour, while a female spouse may only seek divorce. / -

Consent of Intending Spouses

Unlike English lev, consent ot-' intending spouses under Nigerian b
customary laws is not an essential ingredient of a velid marriage. Once the
parents of intending spouses have agreed to match their children in marriage,
vélid consent is said to hav: come intowexistence. Parents may, at their
discretion, consult the intending spouses, but thls is of mformatlve value
only. 81 However' this rule has theoretically undergone some modlflcatmns in
most tribes. There is now some legislation in all the regions provndmg for the
requirement of consent of 1ntend1ng spouses as the <legal consent to a valid
customary law marriage, instead ot the consent of the parents. But, generally
" speaking, éonsent of intending spouses continues to be of no significance for a
valid marriage under the laws, as the Iegislati‘én is‘ of no effect because of the

1)

lack of penalty in the legislation.82 -

(iii) Bride Price -
Bride price is the most important ingredient of a valid marriage

under Nigetian customary laws. Bride price is so essential that its absence
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vitiates a customary law marriage. In faé\t where & male spouse does not pay

bride price, he has no legal claim to the children of such marriage.83
Historically, bride price used to be a form of labour which was being provided
by the intending male spouée to the parents of his wife as payment of the price
of his wife~to-be.84 Such labour was accompanied by a token cash payment and
sbrne alcoholie drinks. These days, bride price takés‘ the form of money
payment.
4

The amount of bride price and the mode of its payment varies from
one tribe to another. Under Ibo customary law, bride price may range from
$106 t‘o $10,000, depending on the level of reducation of the bride.85 Similar
practice exists within the Yoruba tribe, except that the price is less expensive.
Under Birom tradition, however, there has existed over the past twenty vears, a
fixed $60 bride pr:ice on a female spouse irrespective of her level of
education.886 The practice of charging exorbitant bride prices makes it very
difficult for average Nigerian males to marry under Nigerian customary laws.
Some state governments have tried to end this practice by passing legislation
limiting the bride price. For example, section 4(1) of the Sokoté State Marriage
Law, 1981, provides that a man shall pay Sadaki (bride price in Arabic) of a
reasonable sum of-not less than the valug of Rubu' indinari {the equivalent of
ten dollars) to the parents of the bride which shall be delivered to he.r by her

parents.

h ]

(iv) Ceremony

Ceremony, like bride price, under Nigerian customary laws is an

essential ingredient of a va/lM’x{;iage under the laws. Ceremony under

/.
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customary laws is the conclusion of solemnization of marriage and & physical

taking of the bride to the house of the bridegroom. It is at this point 8 man and

8 woman are considered to be a married couple under the laws.

Basically, ceremony under Ibo, Yoruba and Birom customary laws is
similar in nature though some minor variations as to the form may exist from
one custom to another. Under both customs, ceremony includes performance of
some rituals, sacrifices, dances, drinking of alecohol in the house of the parents
of the bride and physically leading the bride to the house 9} the-groom, where

the ceremony continues.

It is very difficult to determine what part of ceremony is essential
to a valid customary family law nlarriage. Nigerian customary courts have,
however, taken a safe way, by declaring that all aspects of the ceremony, from
the beginning to the end, are essential to a valid customary law marriage. In
faet, courts have taken judicial notice that every aspect of the cerémon_v is an
essential ingredient of a valid customary law marriage, because it is through

the ceremony that a reflection of a community is seen.87

(b) Matrimonial Relief

Unlike the Matrimonial Causes Decree, divorce is the only
matrimonial relief provided' for under-the Nigerian customary laws. A husband
under the laws possesses the right to divorece his: wife without recourse to the
court by driving her out of his house. The husband and wife may also divorece
themselves by mutual agreement. The wife, on the other hand, is presumed not

to possess the right of divorce other than the right to sue for divorce.
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Unlike the Matrimoniel Causes Decree, also, Nigerian customary

laws have no specifie grounds for divorce. A husband may divoree his wife or
the wife may seek‘divorce upon mere suspicion that the husband or the wife has
. committed and offence considered by the laws as constituting grounds for
divorce. However, most customs have "adultery" as a ground for divorce, It is
& major gound for divorce, because most customs consider adultery to be a most
detestible cr'ime which brings shame, not only to the family of the adulterous
person, but to the tribe as a whole. Other grounds for divorce under the laws
could be cruelty, impotence, barrenness and any other behaviour which is

sufficiently grave enough to justify termination of a marriage.88

\ Where a customary law marriage terminates either judicially or non-
judicially, the husband is entitled to a refund of part of the bride price he has
paid on his wife. Every custom has its own rule as to the recovery of the bride
price. But, generally, the determination of the bride price' to be refunded
depends on the type of dissolution. Under Ibo customary law, for instance, the
A ’

husband is entitled to demand the return of the bride price immediately after
the dissolutioﬁ of the marriage if the wife is at fault. But where the husband is
at fault, he has to wait until his wife remarries and the new husband pays.bride
price before his bride price is refunded.89 " Where the bride-to-be dies
after payment of the bride price and before the marriege is solemnized, no
demand of a refund of the bride price is made under Ibo custémary law because
that is considered to be an act of God. Similar ways of recovery of the bride
price exist under Bizom and Yoruba cus{omary family laws, except that under l
r~

Yoruba customary law, a person is entitled to a refund of the/t;::—ide price even

where the bride-to-be died before the marriage was solemnized.90 In most
]
,,~/
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customs, the husband may, in addition to the right of a refund of the bride -

price, sue the person who commits adultery with his wife, whether he divorces
the wife or not. Generally, the children of such dissolved marriages are not a
considered factor in the determination of the right to a refund of the bride

price, i.e., it does not matter whether there are children of the marriage or not;

the right exists once the marriage is dissolved.

(e) Custody of Children )

Like the right to divorce, the right to the custody of children under
Nigerian customary laws is presumed to be in the husband.9! Unlike tl-we
Matrimonial ’Causes Decree, 1970, Nigerian customary laws do not take into
consideration the interests of the children in granting custody' of a child of a
divorced marriage. This is because most customs consider women aﬁd their
children as part and parcel of. the estate of the husband and the way the
husband may dispose of his estate is the way he may dispose of his wife and
children. The husband may, at his pleasure, leave the custody of his children to
his divoreed wife or to any person he may wish, but the right to custody stays
with him. Nevertheless,.where divorce is effected through judicial process,
courts take into consideration the interests of the children in granting custody,
Courts, however; only make such consideration where it ‘appears that the father
cannot maintain the child either because he has no means of maintaining the
child or, in the opinion of the court, he eannot take care of the child. In this
case, the courts grant custody to the mother. Where the custody is granted to
the méther, the father may be required to contribute {monetarily) in the

upbringing of the child.



Sty

- 49 -

(d) Succession - ‘ -

Customary law of suceession is an important branch of the Nigerian
customary laws. ‘A person may under the laws disposei of his property by
customary will or otherwise before his death. Upon the death of such ‘person,
customary laws of intestate succession govern the property of the pgfson, while
his real estate devolves in accordance with the Land Use D-t_acree, No. 6 of 1978.
Intestate succession dominates Nigerian customary laws of succession and
becausé" the laws are not codified, it is difficult to choose the right rule,
However, there are some basic prineiples of Nigerian customary laws of
succession which guide customar_v courts in determining the existing prineiples

under the laws.

e_ Generglly, in most customs, the children of the deceased person

have the right of inheritance to the exclusion of all others,92 but &eglttmate

~

child execludes an illegitimate one,93 and a male child has priority dver a female

child. Similarly, the eldest son.)/takes priority over all the children<of the

N

deceased person in the inheritance because Re is going to be the new head of
the family.94 Women have no right under the laws to inherit the estate of their
deceased husbands. Instead, they, too, are subjects of inheritance because they
are presumed §c.» be part and parcel of the estate of their deceased husbands.

Immediate brothers of the deceased husbands inherit the wives,35

Some other details of the principles may véry from orie custom to
another but, truly speaking, all principles are similar in nature. The variations
are in form only. This is common with all the other principles of customary

family laws that we have examined above.
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3. Islamic Law

Islamie la"w is the third family law which makes up Nigerian family
law. The sources on which Islamic familylaw is founded are: 4

(1) The Quran, which is the "Ground Norm" of Islamic law;

(2) The Sunnaﬁ, which are the savings and practices of the

Prophet Muhammed during his life time;

(3) Ijrna'al, which is the consensus of juristic opinion; and

(4) Qiyas, which is also the juristic analogical deduction.
The Quran and Sunnah are basic sources and Ijma'a and Qiyas are secondary
sources.96  The principles of Islamic family law could be eclassified into th-ree
categories: ¢

{1} Acts which are obligatory, i.e., payment of dowery to a bride,

presence of at least two witnesses at the celebration of

marriage, ete,

(2)  Acts which are forbidden, i.e., marrying more than four wives
or two si};ters at the same time, ete.; and

(3) Acts which are recommended, i.e., consent of paren'ts or
intending spouses, ete. |

“\

(e} Essential Ingredients of a Valid Islamic Law Marriage

Narriage under Islamic law has been defined as "a contract for the

of intercourse and the protection of children".897 Such a contract is
. o .
. & . .
entered into between a man and :‘v’oman or women, Like marriage under

Nigerian customary laws, marriage under Islamic law is a union between a
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couple and their families. However, marriage under Islamic law is a eivil

contract rather than a sacred institution, as it is under Nigerian customary

Iaws.98

(i} Capecity
Age .

Like any other civil contract, a contract to marry under Islamic law
is entered into by parties whefrthey reach marriageable age. Marriageable age
under Islamic law is nine years for females and twelve years for males. These
ages are aimed at puberty, like the ma_rriageable age of customary laws .
However, even thdljgh the law provides for the requirement of ‘marriageable
age, age is not an essential ingredient of a valid Islamic law ;narriage, i.e,, a

female or a male c.'hild may be married at an age below the required efge. The

age requirement under the law is desirable only.99

* Marriage within the Prohibited Degrees

Like marriage under both English and Nigerian customary laws‘,
marriage under Islamic law is prohibited within certain classes. The prohibition
could be bgéed on either consanguinity, affinity relationship, religious
differences or any other reason which may be considered by the law té) be
within the prohibition. The prohibition_ could also -be perma;lent or
temporary.100 The permanent prohibitions are:

(1) number, i.e., a man shall not marry more than four wives at a

time and a woman shall not marry more than one husband at a

time;
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(3)
(4)
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religion, i.e., a Muslim woman shell not marry a non-Muslim

man; but & Muslim man may marry a non-Muslim woman;lm‘
relationship by either consanguinity or affinity; and
foster relationship, i.e., a man shall not marry his foster

mother or her daughter or his foster sister, ete.

Temporary prohibitions under the law are:

(1) Unlawful conjunction, i.e., a man shall not marry two wives at

: J
a time who are related either by consanguinity, affinity or

(2)

(3)

fosterage, i.e., who, if they were male and female, eould no‘t
have married each other, for example, two sisters or an aunt
and her niece, ete. A man may, however, marrv these
relations at different times, i.e., where the first wife is dead,
the surviving husband may marrv the sister, aunt or niece of
his deceased wife. Similarly, he may marry the sister, aunt or
niece of his divoreed wife.102

Iddeh — this is a ninet‘v—.day period of continence which is

* imposed on a woman by the law on the termination of her

marriage for the purpose of ascertaining the paternity of a
child. During this period, a woman is supposed to abstain from

having sexual intercourse with anyone and also to abstain from

. certain luxuriesl03 which will attract & man. After the

-~

expiration of this period, the woman is available for marriage.
Divorce, i.e., where a person divorces his wife three times, he
shall not marry her again until she remarries another person

and that person-divorces her three times also.

N
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(4) A marriage contract shall not“be entered into during a
pilgrimage to Meccs, but only after the pilgrimage.

(5) _ A person shall not have sexual intercourse with his wife-to-be
before marriage. But where such- sex took place, the intending
spouses have to perform certain rituals to expiate the
illicitness in order to make them eligilbe to marry eagﬁother.

(6}  Doectrine of equality, i.e., a person may not marry a woman
who is not equal in status with him. There are, however,
disagreements between Islamic schools of jurisprudence as to
the legality of this prohibition, because it is contrary to
principles of equality which are taught by the Islamic religion.
The prohibition may be an Arabic custom.

The temporary prohibitions enumerated above may appear to be moral rather
than legal obligations and, indeed, "on;e of the greatest difficulties in the
administration of Mohammedan law, as indeed of all ancient systems, lies in

distinguishing between moral and legal obligations."104

(ii) Consent

As in any other civil contract, contract of marriage under Islamic
law is validly formed by the agreement between a man and a woman. The
agreement must be voluntary, i.e., it must not be sequired either by’ duress,

fear or deceit. The agreement is formed through the consent of the intending -

spouses.

“

Consent under Islamic law is classified into two categories: consent

of parents and consent of intending spouses.
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Consent of Parents

Where a férnale spouse is marrying for the first time, consent of her
parents or guardiansl05 is the essential ingredient of a wvalid Islamic law
marriage and not her consent. On the other hand, where such a female spouse
is marrying for the second time or more, or the spouse is male, consent of such
female or male spouse is the essential ingredient of a yalid Islamic law

marriage and not the consent of his or her parents or guardians.

Consent of Intending Spouseé

A female spouse marrying for the first time, even if she is above the
age of puberty, has no choice other than to marry the suitor chosen for her by
her parents or guardians.1®6 The idea behind this principle is the same as that
" of the Nigerian;:ggtomary laws, i.e., that a girl who is to marry for the first
time has no experience in matrimonial affairs and, therefore, her parents orl
guardians could make a better choice of suitor than she could. But, if such a
girl is marrying for the second time or more, she is consideyed to be
experiénced in matrimonial affairs and should, therefore, be able to make &
choice of suitor better than anyone else. On the other hand, a male spouse
marrying for the first time or more is to make the choice of suitor himself, |
This is because a male speuse may marry more wives, up to four, when his

subsisting marriage turns sour.

(iii) Bride Price .
2N

o2
. Bride price is often referred to.as "dower" under Islamic family law.

"Dower under Islamic family law is & sum of money or other property promised

by the husband to be paid or delivered to the wife in consideration of the

S

P
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marriage, and even if no dower is fixed or mentioned at the marriage ceremony,
the law confers the right of dower upon the wife™107 Even though marriage
under Islamic law is a sifnple contract, dower is not considered to be a
consideration in the modern sense of contractual consideration, neither could it
be considered a purchase price of a woman, as has been clalmed by some legal
writers, but is considered an obligation which the Quran hss 1fﬁ'posed on a male
spouse and a right granted to a female spouse'as a mark of respeet to the

woman.108

Islamic law has set out a minimum dower which should be paid to
the female spouse, but has not set out the maximum. The minimum dower is
three dirhams, which is the equivalent of $10. A dower may consist of any
property or merchandise that is considered by the Quran to be lawful For
example, aleoholie beverages pork products, gambling instruments or any other
similar merchandise shall not be used in the pa-yment of & dower, because these
iteqs are unlawful by the Quran. Dower shall also be paid directly to the
female by her husband-to-be, and not to the parents or guardians of the female
spouse, as is the case under Nigerian customary laws. Dowef is one of the most
essential ingredients of a valid Islamic law marriage.109 In fact, without a
dower, no marriage would be saidA to have existed under the law, even if there
are children of the marriage. Such marriage is considered an illegal co-
*habitation and all the children born of such merriage are conside;'ed by Islamic

[%

law as illegitimate. 110
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{iv) Ceremony

-

Ceremony under Islamic law is the conclusion 6f a contract to
marry. .Ceremony takes th:a férm of presentation of dowerr by the male spouse
to the female spouse in the presence of at least two adult sane witnesses. The
act of presenting the dower to the bride in the presence of the witnesses is, in
fact, the only essential legal requirement under Islamic law.lll It is at this
point that a valid Islamic law marriage is said to have been concluded. Othe_r
parts of the eeremony which precede and follow the presentation of the dower
are not essential to a valid Islamic law marriage. Those parts of the ceremony

are usually done in accordance™with the customs and traditions of the

community of the intehding spouses,

(b} Matrimonial Relief

Like both English and customary laws, Islamic law provides for
matrimonial relief in its marriage law. The most important re!ief provided for
by the law is di;force. Dissolution of marriage under Islamic law may be done
by either judicial or non—judicia'l process, as with th:z customary law dissolution.
There are three principal ways of dissolving & marriage under Islamic law,
whether the dissolution is by judicial or non-judicial process:

(1) By "Talaq", which is a unilateral repudiation of marriage
pronounced by the husband (one to three times); .

(2)° By divorce, whicr; is made by mutual agreement between the
spouses to terminate the marriage; and

(3) ~ By "fask", which is a dissolution of marridge by court

order.112
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Like Nigerian customary laws, Islamic law vests tl:le riéht to divorce on the
male spouse. A husband under the law may divoyce his wife in any of the three
ways mentioned above. A wife, on the other hand, may only request or sue her
husband for divorce. Like both English and custornar'y laws, _Isla-mic law also
p.r'ovides for grgunds on which either of the spouses may divorce or seek
divorce. Thel following are the grounds upon which a dissolution of marriage
under the law may be sought:

(1) Commission ot‘-a;ju_ltery by either 8f the spouées;
(2) . .Desertion by either of t?le spouses;
(3)  Cruelty by'either‘of the .spouses; : ~
(4) Failure by the-husband to provide for proper maintenance of ™~
his- wife; |
(5) Appearance of any serious physical défect in either of the
spouses, suce as sexual impotence, venereal disease,
barrenness, egilepsy or insanity, ete.; and |
(6) Any other ground which isAconsidered by the Islamic cour}s/o/
have resulted in the marriage having broken down.113
Where a marriage " is diss;)lved before it was consummated, the
husband is entitled to a refund of ohe-;mlf of the dower he paid, but where such
marrigge was consummated before the dissolution, the husband loses the right

of refund of the dower.114

.i\

(¢) Custody of Children
- Islamic law, unlike either the English or the Nigerian customary

laws, specifically provides that where a marriage under the law is dissolved, the
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right to the custody of the children of the gnarriage rests in the mother!15

N
irrespective of what the cauie was and who was responsible for the divorce. J .

Where the mother cahnot take care of the child, the right passes on to\\the
relati\_njes of the mother, with priority given to the maternal reiations,, }:e.,
mother's mother, maternal aunt, and grand-aunt ete. The right of the mother
or her maternal relations to the custody of a male child exists untll he attains
puberty and, in the case of a female child, the right exists until she marries and
the marriage is consummated. The law also‘prohi'bits a male relation to have
castody of a female child unless such chlld is wnthm the prohibited class of
either consang'umltv, affinity or fosterage relatlonsh‘;p and, ther ore, cannot,

under any cu‘-cumsta.ri'ces, marry the child. - o

° -

As far as the ct.xstody of children is concerned, the hands of Islamic
courts are tied. Islamic courts ecan ohly take into consideration the interests of
the children in g'ranhng the custody where it appears that the mother w111 not
take care of her chud Such consideration 1s however, taken into account, in

accordance with the law,

. (@) Succession
Lilce the rlles concerning the custody of children, Isléﬁaic law _
provides the ways by which a Muslim should dispose of his property by will or
otherwise before his death. The law provides that a Muslim shall not disoose of
more than one—thirq,c;f his personal property by will without the consent of his‘

heirs. 116  The la’iﬁ also provides that a non-Muslim heir shall "ot succeed a

Muslim, i.e., a non-Muslim son or a non-Muslim wife has no right of iRtestate




-59-

law provides that such a father or husband may bequeath by will only one-third

is personal property to such a non-Muslim son or wifé. On the other hand,

the law provides that a tesfator shall not bys’ﬁili bequeath any of his property to

his Muslim heirs.118 This is because the law provides the rules by which the

property of a deceased Muslim should be distributed among his heirs.119

A
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PART B

CONFLICT OF LAWS

The existence of the tripartite family laws-that have been desecribed
is responsible for the conflict of law in Nigerian family laws. The conflict may
be found most notably in the following areas:

(i) marriage;

{ii) divorce;

(ili) custody of ‘children/guardianship; and

(iv) succession.

AN

(i) Marriage

Under English law, marriage is a sole affair between husband and
wife to the exclusion of all others, while under Nigerian and Islamic laws, it is a
edflective affair between spouses themselves and between the spouses and thei
parents and relatives. English law also does not recognize as valid & subsequent
marriage '\jl;ile there is another existing marria{ze. Nigerian customary and
Islamic laws, on the other hana, recognize such a marriége as being as valid as
the existing one. One ‘will, in this case, discover that a law of bigaer does
exist for some, in a society which does not recognize, for otpers, that it is an
_ offence to marry additional women during the éxistence of a marriage.120 My
proposed Act, sectio® 4(d) and 8, maintains in part the status quo in this
regard, i.e., & person who is married under English law and marrips again under .
either law, customary or Islamic, may be punished for the offence of bigamy

under- section 4(d). Section 8 of the Act, on the other hand, .makes it an offence
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for & man who is married under customary or Islamic laws to marry additional

women without the approval of the Marriage Arbitration Council.

Since only English' law marriages, divorces, births of children born of
such marriages and deaths of person married under the law are registered,
sections 18-21, 26 and 34 of the proposéd Act make registration of customary
and Islamic law marriages, divorces, births of children born of such marriages

and death of persons married under the laws mandatory. This brings the laws in

line with the English law which is one of the aims of the Uniform Legislation.

Bride price is an essentig! ingredient of a valid marriage under both
customary and Islamie laws, while it is not a requirement of a valid marriage
under -English law, Since bride pri-ce is recognized by the Nigerian 'society as
constituting one of the most important requirements of a valid marriage,
whether the marriage is contracted unde;' English, customary or Islamic’laws,
sections 12 to 15 of the pfoposed oAct provide for the bride price as 8 legal
requirement in all Nigerian marriagés. Those provisions are not in conflici
with, nor do they repeel any principle of the Nigerian English Marriage Act,
rather they are supplementary to it, becaus”e bride price was not provided for.

»

Age of the intending spouses constitutes an important factor in
marriage under English law. A marriage undeg‘ the law is void where either of
the spouses is under-age. A person who, therefore, has sexual intercourse withl
his underage wife is said to have commited an offence of defilem'ent of a girl
under 16 years of a.ge under the Nigerian Criminal Code,12] because abinitio

there was no marriage under the law.122 But under both customary and Istamic
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laws, such sexual intercourse does not constitute an offence because the laws

recognize the marriagé of under-age spouses.123
Section 4(a) of the proposed Act provides 18 vears to be the
minimum age for marriage. That provision is in conformity with s;ection 71(2)
f the Constitution of the Federal Republic of Nigeria, 1979, which provides 18
ﬂ to be the age of maturity. The provision dogs not conflict with the Quran
nor the Nigerian customs because marriageable ages under Is'Ia-mic ana‘

customary laws are aimed at maturity. . . /

Lack of consent of intending spouses invalidates marriage under
English law, but does not under customary and Islamic laws. Consent of the
intending spouses ibs provided in section 4(b) of the proposed Act as the only
legal consent. The consent of parents required under customary and Islamic
- laws ceases to be legal consent with the coming into force of this Act (section
6). The prowiision does not'-conflict_ with the .Ql-ll‘&l'l gs consent of thé barents is
recommended a,n(d‘ not obligatory. The provision also maintains regional
legislation which provides consent of the intending spouses as the only legal
consent. Generally, the provision will remove the confusion of determining
which consent is necessary, i.e., whether consent of the parent‘s or consent of

the intending spouses.

(ii) Dijvorce
Under the Matrimonial Causes Decree, divorce is effective only

when it is judicially executed, whereas under customary and Islamic laws, it is

N
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effective even when it is executed non-judicially. Sections 25 and 26 of the

proposed Act provide divoree through the courts as the only effective divorce in
the country. . The provisions will also make all divorces in the country
documented. In fact, divorce through the courts has been the practice in

countries where Muslims and non-Muslims live, e;g., Pakistan and India.

By the same token, the Matrimonial Causes Decree vests equal right
to divoree in every spouse, while customary and Islamic laws vest such right in
the male'spous'e only. Section 22 of the Act gives both husband and wife equal

right to divorce proceedings.

Death of a spouse terminates 'a marriage under both English and
Islamic laws, but under custo;nary laws death of =& hu‘sbhnd does not
gutomatically terminate a marl;iage. A surviving brother of the deceased
~huSband may inher.it the widow as constituting a valid, marriage. Section 32 of

the Act is aimed at ending that practice.

Those provisions afe in conformity with section 39(2) of the
Constitution of the Federal Republic of Nigeria, 1979, which provides that no
citizen of Nigeria shall be subjected to any disability or deprivation merely by

-reason of the eirecumstances of his birth.

C'hstomary laws recognize the right of & former husband or wife to
seek a civil remedy against a third party who commits adultery with the former

spouse against whom the divorce is granted. Section 43 of the Aet maintains.



- 64 ~

that right. The provision could also be used to seek other cjvil remedies against

any third party by all the three legal systems.

(iii) Custody of Children/Guardianship

Under the Matrimonial Causes Decree courts are vested with the
power of granting custody of children to either of the former spouses or o a
third party wh_ere they think is in the best interests of the childreng’ Customary
and Islamic laws do not take such interests into consideration, rather they
confer powers of custody of the children to the fathers and the mothers
t:es;;ectively. Sections 28 and 29 of the proposed Act maintain the approach of
the Matrimonial Causes Decree because the increase in juvenile delinquency in
the country is attributed to the lack of concern of the parents of the children
by automatic custody under customary and Islamie laws. For example, a female
child who is ‘under the custoc‘Jy of & prostitute mother under Islamic law meay be

exposed to prostitution. ]

Thewhip is not fully developed in Nigeria. Most

guardianships in the country are assumed customarily, whéther the parents of
the children are married under English, customary or Islamic laws. Section 31
of the Act has therefore vested the courts with the powers to grant
guardianship of children to the persons or approved institutions they think is in
the childrén‘s best interests. The interests of the children against' indecent
exposure will be protected and it will give th?z"con.@,tfy‘ the opportunity to

develop & matured law of guardianship.
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(iii) Succession
)i The Nigerian English law ofﬁ5uccession says a person mayv bequeath

or devise all of his estatel24 to any person, place or thing before his death (No
Dependant's Relief Aet),!25 while intestate rules will govérn such an estate
wﬁere the pe}son dies intestate. Islamic law of succession savs "no" to such
total bequest, but has only allowed one-third bequest of such estate to some
specified persons only, and not to every person, place or thing. . Nigerian
¢
customary laws lay emphasis on the eldest surviving son of the deceased p;arson
in the disposition of such estate. Neither English nor Islamiec laws accept that a
widow may be inherited by the surviving brother of her deceased husband as
accepted by some Nigerian customary laws. The proposed Act maintains all the
existing laws of succession, except the inheritance of A wjdow and the
inequality to the right of inheritance against female children under customary
laws (sections 37 and 38), because that ‘is contrary to the principles of
fundamental human rights provided in cap. TV. and section 39(2) of the

Constitution of the Federal Republic of Nigeria, 1979.
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FOOTNOTES

The incidents are, for example, the law of succession, the law of

legitimacy and the law of custody of children. Kasunmu & Salacuse,

Nigegian Family Law, London, Butterworths, 1966, p. 1.

Per Lord Panzance in Hyde v. Hvde & Woodmanse (1866) L.R. 1 P. & D.
130 at p. 133,

The mar:;iage could not be a voluntary union where the spouses are
minors, because their conser;t is not an essential ingredient of a valid _
marriage under the laws. The marriage could not also be a union for life,
because the life span of a marriage under those laws is at the pleasure of .

the male spouse, i.e., a8 male spouse may terminate the marriage at his
- will,

The source of this discussion is based on the following books and
materials:

(1) Sir Alan Burns, History of Nigeria, 7 revised edition, London,
George Allen & Unwin Ltd., 1969.

—
(2) Keay & Richardson, The Native and Customary Courts of

Nigeria, London, Sweet & Maxwell. Laé‘os, African Universities
Press, 19686.

(3) Michael Crowder, The Story of Nigeria, London, Faber & Faber,
1966.

(4) Thomas Hodgkin, The Nigerian Magazine, edited by M. Crowder,
Lagos, Independence Issue, 1960.

!

(5) The Nigerian Lawyeré Manual, Lagos, Shelters International
Ltd., 1981.
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11,

12.

13.
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.
6) The Secretariat of the Asian Qirﬁcan Legal Consultative
Committee, New Delhi, India, The stitution of African States,
Vol. II, New York, Ocean',Publication Ltd., 1972.

(7) The Constitution of the FederaR

blic of Nigeria, 1979,
Apapg, Lagos, Daily Times Publicatidn, 1979. :
Apapg, Lagos - (
Slave trade was one of the main trades at jhat time. The trade was very
luerative, so much so that thefB/x"i‘tish and French serambled to colonize
the territories along the coast of West Africa. Burns, suprg, footnote
4(1), pp. 65-77. Also see Appendix A: "Constitutional Milestones".
English common law was applied to the indigenes of the Colony and
Protectorate of Southern Nigeria where the indigenes consented to the
jurisdiction of the law, or whére it appeared that from the nature of

transactions, English common law was intended to apply.
Burns, supra, footnote 4(1), pp. 127-39,

Keay & Richardson, supra, footnote 4(2), p. 5.

Ibid., pp. 6-7.

e -

Burns, supra, footnote*4(1), p. 158. The territories were the British shares
of the 1885 Berlin conferences on the division of Africa for the spheres of
influence between the European powers.

. | ' N
Ibid., pp. 159-81.

Keay & Richardson, supra, footnote 4(2), p. 9. -
The assumption of compulsory jurisdiction on the indigenes of the

Protectorate was due to the fact that the indigenes of the Protectorate

had no centralized political authority with an organized judicial system, -
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15.

16

17.

18.

19.

20.

21.

22.

23.

24,

25.

26
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as in"the Colonly and Protectorate of Lagos before the arrival of the |
British administration: T. O. Elias, The Nature of African Customary
Law, Manchester University Press, 1956, p¥14. e

Keay & Ric.hardson, supra, footnote 4(2), p. 11.
Ibid, p. 12.

Elias, supra, footnote 13, p. 14,

Keav & ﬁichardson, supra, |f;)otnote 4(2), p. 12.

Keay & Richardson, supra, footnote 4(2), pp. 13-14,

See Appendix A: "Constitutiona] Milestones".
/

"Jihad" means holy war in Arabic.

,

"Sunnah" is an Arabiec word meani;ig the sayings and practices of Prophet
Muhammed during his life-time.

Burns, supra, footnote 4(1), pp. 192-93. The territories are Iddah, Ibi,
Bussa, Kabba, Borgu, Jebba and Zungeru.

Ibid.

-~

Keay & Richardson, supra, footnote 4(2), pp. 19-26,

"Alkali" means a judge in Arabic.

Indigenes who lived in Army Barracks and British Settlements were ‘
considered to have changed their way of life from the indigenous to the
British way of life and, therefore, they were presumed to be subject to
the Epglish law and not indigenous customary laws,

.

R
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Keay & Richardson, supra, footnote 4(2), pp. 19-26.

Ibid.

s———

See Appendix A: "Constitutional Milestones™. ¢ \

Keay & Richardson, supra, footnote 4(2), pp. 27-32.

Ibid., p. 32,

Political officers who were appointed to man the courts before the

-amalgamation, were people knowledgeable in laws and customs operating

in the area of jurisdiction of customary courts.
Elias, supra, footnote 13, pp. 11-14.
Ibid., p. 9.

(1947), 12 W.A.C.A. 14].

Supra, fodtnote 35, llu\. -
i .

Keay & Richardson, supra, footnote 4(2), pp. 51-64.

See Appendix A: "Constitutional Milestones".

See Appendix A: "Constitutional Milestones".

Keay & Richardson, supra, footnote 4(2), pp. 51-64.

Ibid., pp. 93-98.

Ibid., pp. 81-90.
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44.
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47.
48,
49,

50.

51.

52.
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54.
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gt .
The Secretariat of the Asian and African Legal Consutative Com mi“ttee,
supra, footnote 4(6), pp. 1146-51. . F

Keay & Richardson; supra, footnote 4(2), p. 64.

| 1bid., pp. 64-69.
Ibid., pp. 93-98.
Ibid., pp. §1-90.
See Appendix A: "Constitutional Milestones". -
See Appendix A: "Constitutional Milestones",

The aim of reverting the jurisdiction back to the High Courts and Supreme
]

Court was to restore the Criminal Code and Penal Code jurisdiction which

had been eroded by the tribunals.

The courts were established by the Area'Courts Edict, 1976. The aim of
fusing these courts was to end the duplication of efforts of employing and -
training the judicial officers of each court separately, and to bring botf'm\
Muslims and non-Muslims of the Northern Region to live together undf-.:r

one judicial system,

The High C;)urt assumed the jurisdiction.of Customary Courts of Appeal
which was abolished with the establishment of Area Courts.

The court also assumed the jurisdiction.of Court of Resolution which was
abolished with the establishﬁt/of Area Courts.

See Appendix A: "Constitutional Milestones". The creation of the Mid-
Western Region out of the Western Region was necessitated by the desire

to end the political disturbance which erupted in the Western Region in
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1962. However, the Western Regional judicial system continued to apply
in the Mid-Western Region.

L)

See Appendix B: “Cap VII of the Constitution of the Federal Republ:c of

Nigeria, 1979". -
See Section 2 of the Matrimonial Causes Decree, 1970.

See Sections 242 and 247 of the Constitution of the Federal Republic of
Nigeria, 1979.

Supra, footnote 2.

For example, filing intention to marry either in the \Hig‘h Court or
Magistrate Court and celebrating the marriage in & church or a shring.

See Sections 15(1) and 16(1) of the Matrimonial Causes Decree, 1970.
Section 39(2) of the Constltutxon of the Federal Republic of ngerla, 1979,

provides thgt no eitizen of Nigeria shall be subjected to any disability or
deprivatijmerely by reason of the circumstances of his birth. . -

There is no statutory legislation on the law of, testate succession in
Nigeria, the law applicable is the English Iaw‘Qf testate suceession in
force in 1900. The law applicable in Nigeria is the English Wills Law,
1837. See E.I. Nwagugu, Family Law in Nigeris, Ibadan, Heineman
Educational Books (Nigeria) Ltd., 1974, p. 285. There is no law, therefore,

like the Dependants Relief Act in the Nigerian English law of succession,

as there is in other common law countries.

T. O. Elies, The Nigerian Legal S tem:ion, Sweet & Maxwell, 1966,
p. 12. Also see Kasunmu & Salacuse, supra, footnote 1, pp. 16-17.

Re Southern Rhodesia (1919), A.C. 211 at pp. 233-34.

.
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"Some tribes are so low in the secale of social organization
that their usages and conceptions of rights and duties are
not to be reconciled with the institutions or the legal
ideas of civili2ed soctety. . . On the other hand, there are
indigenous peoples whose legal conceptions, though

¢  differently developed, -are hardly less precise than our
own. When dnce they have been-studied and understood
they are no less enforceable than rights arising under
English law."

65.  Owonyi v. Omotosho (1961), 1 All N.L.R. 304. See Nwagugu, supra,

footnote 62, p. xxn &Iso see Kasunmu & Salacuse, supra, footnote 1, pp.
16~17. .
)

66. (1931), A.C. 662at p. 673.

"67. Nwagugu, supra, foqtnote 62, p. xxii. Also see quunrﬁu_ & Salacuse,
supra, footnote 1, pp. 16-17. .

68. Supra, footnote 3.

69. Supra, footnote 3. )
<
70. A marriege-under Nigerian customary laws is not an affair between the .

husband arfd w‘it‘é&one, but also between the spouses, the parents and

relatives of the spouses. l 5

71. Nwagugu, supra, footnote 62, p. 41. Kasynmu & Salacug’:e, supra, footnote
1, pp. 76-77. Also, private interview with Mr. Benson Gang, a Birom
tribesman who was married under the Biron custorEary law, and Rev.

[ Father Dr. Joseph Nyam, a Birom tribesman also who hold a Doctorate

Degree in Birom Customary Law, Montreal, 15, 1982, ' -
& | _ S
72. Nwaguguy, supra, footnote 62, p. 41. '
. " . - ~ _

- )

73. Ibid., pp. 42-43. Also, a private interview referred to in footnote 71.

o

r
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74. Kasunmu & Salacuse, supra, footnote 1, p. 77. Also, private intervievy

75.

76.°

7.

78.

79.

80.

81.

. 83.

referred to in footnote 71.

Kasunmu & Salacuse, ibid., as well as interview.

Nwagugu, supra, footnote 62, p. 46. .Also Kasunmu & Salacuse, supra,
footnote 1, pp. 79-80. ‘

See "Cap. 113, Canada Act of Parliament, 1975,
: N '

Kasunmu & Salacuse, supra, footnote 1; p. 73.

bid., p. 74.
Ibid., pp. 75-76. Also, private interview referred to in footnote 71.

Kasunmu & Salacuse, sugi'a, footnote 1, pp. 75-76, as well as the interview
referred to in footnote 71.

-

. 82.  Kasunmu & Salacuse, ibid., as well as the interview referred to in

footnote 71.
—
The law was, however, held to be contrary to natural justice, equity and

good conscience. See Nwagugu, supra, footnote 62, p. 221. .

84\ Nwagugu, ibid., p. 49. Also Kasunmu & Salacuse, supra, footnote 1, p. 78.

This is still the practice in the ad;hor‘s tribe, the DAKARKARYI, in Sokoto
State, Nigeria. It is ealled GOILMO, and it lasts for about seven
consecutive years.

A | o
US. Kasaunmu & Salacuse, supra, footnote 1, p. 78, The price is aimed at

compensating the parents of the bride for the expenses ihe'y incurred in
“her education. Private interview with Mr. Valantine Thebuzor, an Ibo y

te.
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89.
90.
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92.
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94.

95.

-74 -

tribeman who was married under Ibo customary law, Montreal, July 15‘1
1982, -

Kasunmu & Salacuse, supra, footnote 1, p. 78, as well as the interview_

referred to in footnote 71.
Kasunmu & Salacuse, Sugra, footnote 1, pp. 81-83.

Nwagugu, supra, footnote 62, pp. 178-81. Also, Kasunmu & Salacuse,
supra, footnote 1, pp. 171-76.

Nwagugu, supra, footnote 62, pp. 181-83.
Kasunmu & Selacuse, supra, footnote 1, p. 45.
Ibid., pp. 178-79,

An exception to this rule exists in a few minority tribes, €.g., the Angas
tribes in Plateau State, Nigeria, the surviving brother of an intestate
deceased person succeeds. the deceased albeit the presence of surviving

children of the deceased person. See Kasunmu & Salacuse, supra,
footnote 1, p. 295. \.

’ "‘_—

This is no longer the case. Supra, footnote 61, o \

The eldest surviving son automatieally steps into the shoes of his father as
the head of the family and holds the estate in trust bn behalf of himself
and his surviving brothers and sisters. Kasunmu & Salacuse, supra,
footnote 1, pp. 291-94, Nwagugu, supra, footnote 62, pp. 311-13,

The interview referred to in footnote 71.

Schacht, Introduction to Islamiec Law, Oxford, Clarendon Press, 1964, pp.-
10-93. -
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103.
104.

105.

106,
107.

108.
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Fyzée,' Outline of Muhammadan Law, 3 edition, Oxford University Press,
1964, p. 87.

Ibid., pp. 85-87. The similarity between Nigerian customary and Islamic
laws makes the majority of legal writers on Nigerian Family Law consider

Islamic Law to be part'of the Nigerian (ustomary Laws.

Fyzee, supra, footnote 97, pp. 90-92.

Ibig., pp. 92-106. (

The idea behind this prohibition is that there is a tendency for a female
spouse, more especially if there are children of the marriage, to convert
to the religion of her husband,

' | .
The parents of the divorced wife will, however, be reluctant to give
another daughter in marriage to the same man. Iﬁ faict, I have never seen
or heard of this happening.

Fyzee, supra, footnote 97, p. 102.

Ibid., p. 104,

.
Ibid., pp. 80-92. Parents have equal right of consent iJnder the law, but
truly speaking, female parents are denied this rlght ThlS is because
religion and customs are mixed in Nigeria and most customs regard
females as 1nferlor to males

L4

'
‘Fyzee, supra, footnote 97, pp. 90-92,

Ibid., p. 126.

' The Holy Quran, Cap. IV, Verse IV.

1

A ~
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110

111,

112

v

. 1’13.

114.

118.

119,

120.

gt
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Fyzee, supra, footnote 97, pp. 128-32,

Ibid., p. 107.

-

Ibid., pp. 89-90

Ibid., p. 141.

Ibid., pp. 162-69.

Y

Ibid., p. 178,

. Ibid., pp. 189-91.
. Ibid., pp. 353=56.

. Ibid,, p. 387, The ide;a behind this rule is to discourage Muslim children

from converting to another religion.

Fyzee, supra, footnote 97, p. 359.

The Quran classifies heirs into three main classes:

1.

3.

Quranic heirs: . .
a. father, mother, grandfather, grandmother, ete.
b. husband, wife, daughter, son, ete.

Agnatic heirs:

e.g., son's wife, father's father, daughter's daughter, mother's
mother, étc., and -
Uterine heirs: .

r

eg., brother,flster, uncle, niece, ete,
ep. Ts

See Fyzee, supra, footnote 97, p. 389,

See Appendix C: New Nigeria Newspapers Publication.

Y

AN

-
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12]1. See Sections 218 and 221(1) of the Criminal Code.

122.

123.

124,

125.

See Section 3(1)(e) of the Matrimonial Causes Decree, 1970,

Nwagugu, supra, footnote 62, pp. 181-83.
Except real estate, which is governed by the Land Use Decree No. 6 of
1978, .
. - . f\ﬁ]
Supra, footnote 62. . \ .
®
——
_ ’__/ : * o
- |

Tew W



1.  Hyde v. Hyde & Woodmanse (1866), L.R. 1 P & D, 130. (p. 1, footnote)
~ -
2. Tsofo Gubba v. The Gwandu Native Authority (1947), 12 W.A.C.A. 141. (p. 19)
3. Re Southern Rhodesia (1919), A.C. Zl 1. (p. 40, footnote)

- . l‘
4. Owonyi v. Omotosho (1961), All N.L:R. 304. to. 41, footnote)

O .
5.  Eleko v. The Government of Nigeria (1931) A.C. 662. (p. 41) )N
6. Edet v. Esdie (1932) 11 N.L.R. 47. (p. 45, footnote)
- LIST OF ABBREVIATIONS

LAW REPORTS: I

LR. P&D......... Law Reports; Probate Division

WACA........... West African Court of ‘Appesl

AC. ..... ... e Appeal Cases

=5
AODN.L.R........... All Nigerian Law Reports R
N.L.R.. /\ ... Nigerian Law Reports
-
t
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APFERDIX A, CONS?ITUTIONAL‘MILESTONES.

“CONSTITUTION

Milestones

1839

1861

1862

1500 "

(

i Y

1914

1022

19406

1454

2 1960

1963

Beecroft appointed British Coasu! for the
Bights of Benin and Biafra with headquarters
in Fernando Po; main duty to protect British
cummcrc'ﬁil intercsts on the Guinea Coast.

King Docemo tOba Dosunmu) ceded “the port
and 1sland ¢f Lagos, with all n;;h!s,Bpmﬂ.:s and
revenue—"" to the Queen of Great Britain.

Legislative and Executive Councils established
for the Colony of Lagos. .

““Nigeria" is born. Creation of Protectorales of
Seuthern and Northern Nigeria each under a
High Commissioner responsible directly to the
British Secretaly of State for the colonies and
separately adiyinistered from the Colony and
Protectorate of\Lagos which was under a Gov-
¢ernor,

Coluny éndé Zru
the Protecicra:e
the Coleny ond
kuerin under Go/v

ciorate of Lagos merged with
{ Southern Nigeria 10 form
*roteciurate of Scuthern Ni-
‘rhor Egerton.

L4

Coivny and Protectorate of Scuthern Nigeria
und Orotectorate of Northern Nigerta amalga-
Anated to form the Celony and Prolectorate of
Nigenia under ene Gowernor, Lugurd. who was
Hiven the perscnal title of Gevernor-General,
Legislative Couneil for Ligos and a purely ad-
v:isory and- dehberalive body., the Nigerian
Coune:l established for rest of Nigeria as forum
for expression of lozal opimon.

Ciflopd Constitution: Legislative Council for
Soulhern Nigeria; Governor alon egislated
tur Northern Nigeria. Franchise intrdjuced for
the frst time—4 members of Legislative Coun-
cil elected—-3 for Lagos, 1 for Calabar.

Richards Constitutiom: Sguthern Nigeria di-
vided into two groups of provinces——Eastern
Provinces and Wesiern Provinceg One Legis-

lative - Council established for the whole coun-

iry for the first time - Africans made unofficial
members of fhe Executive Council,

-Regional Councylg~pstublished: North-~House
of Aswembly and Mouse of Chiefs, West-—House
of Asscmnbly; and East—House of Arsembly.

Mucpherson Constitution: House of Representa-
tives for Nigeria; House of Assembly in each
Region; House o! Chiefs in North and West
Council of Ministers from each Regional House
ol Assembly. Elections into House of Repre-
wwentatives direct for Lagos and Calabar, indi-
Tect for rest of the country, :

Lyttleton Constitution tNigeria Constitution
Order in ouncil, 1954). Nigeria becomes a
Federationf hade up of Euastern, Northern and

Western Rygions, Lagos and Southern Cames
roons. :

Independence Constitution - {Niperian  Inde-
pendence Act, 1960 8 and 9 Elz 2, C 155)
und Nigerian Order in Council, 1960,

Mid-Western Region of Nigeria excsed frum
Western Repion,
tional Provisions) Act, 1963, No.
and Constitution of Mid-Western
1964 (No 3 of 1964).

19 of 1963)
Nigeria, Act

-~

(Mid-Western -Repion (Trans)-

Mtilestones

1963

1466

1YGE

1466

1967

1875

15976

14976

1876

) ﬁai—ed by the Constitution Drafting Commitlee.

Republican Constitution (Cunstitution of the
Federal Republic of Nigeria, 1563 annexed as
schedule to the Constitution of the Federalfh
Act, 1963 (Act No. 20 of 1963). A ccromomﬂ
President becumes Head of State while an
execulive Prime Minisler becomes head of
povernment, '

tJan. 16), First Militiary coup d° etat. Constitu-
tion Suspension and hivdification Decree, 1966
\No. 1 of 15G6) ‘introduces the first Military
Guvernment; suspends Parliament; suspends
certain sections of the Constitution of the Fed-
vration, 1963, modifies pther seclions, makes a
Decree the suﬁremc law of the land having
primacy over the Constitution.

‘May 24}, The Republic of Nigeria. The Consti-
tution {(Suspension and Modifcation) (No. 5)
Decree 1966 (No. 34 of 1966) abolishes the Fed-
cral Government and ipaugurates a Unitary
rovernment called the Republic of Nigeria; the
Regions become Groups of Provinces; all pub-
tc services unified under ong service known as
the “National Public Servighe < -

tJuly Zg%econd Military Coup d° etal. Return
vl Federal Government, e Constitution (Sus-
pension and Modification) (No. 9) Decree (No
59 of 1966) Nigeria once more became a Fed-
eration with effect from 13t Seplermber, 1986

The Twelve States of Nigeria States 1Creation
and Transitional Previs.ons) Decree 1957 (No.
14 of 1967).

tJuly 29). Third Ahlitary Government. Gowon
ousted in a bloodless coup d' ctat. The Con-
stitution (Basic Provisions' Decree 1975 (No.
32 of 1975) establishes, inter alia, the Supreme
Military Council, a3 new body called the Na-
uonal Ceuncil of States. and the Federal Execy-
tive Council. The Natiena! Counci) of States is,
subject to the overall control of the Supreme
Military Council, charged with the responsi-
bility for: '

{a} policy gulde_lincs on financial an
matters and social affairs in so far asg
the states;

eConomiIg
hey affect

(b) the furmulation and general implementa-
tien of National Develepinent Plans 1cluding
State Programmes;

tc) constitutio

matters cspecially in so far
as they afTect

e states; and

Id) such other matters as the Supreme Mili-
tary Council may from time to time determine.

‘February 3). The 19 States of Nigeria, Seven
new slates created 1o bring the number of
slates to 19, viz: Bauchi, Benue, Gungolia, Imeo,
Niger, Ogun and Ondo States (States Creation).
States Creation and Transitional Provision:
Decree, 1976 (No. 12). . .

{February 23). Heac ci'State assassinaled ip ap
abortive coup d’ eta: -

Draft Constitution’

: A new constitulion is now
in the making A

Draft Constitution was re-

ecommends Introduction of . an :Executive

President as head of State -and head of govern-
ment. , .
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CONSTITUTION

Milestones

1977 Draft Constitution submitted to constituent as-
sembly sitting: Dran Canstitution recominenda-
tion oL Executive President approved.

1878 (1) Draft Coméittution produced’by the Consti-
tuent Assernbly 1with sume munor amerndment
by the Supreme AMilitary Councily became a
Legal Constitutional document by viriue of the
Constitution of the Federal R(-Fubhc of Nigeria
(Enactment) Decree No. 25 of 1978 under the
title of "The Constitution of the Federal Re-
public of Nigeria, 1979

(2) By the Constitutlion of the Federal R:-;;ub“.lc
of Nigeria Certain Consequential Repeals:
Decree 'No. 25 of 1978 certain Decrees which
constitule impediments 1o political aciivities
were repealed. The aflfected Decrees are as
oliows:
Siate Security tDetention of Persons) Decree
1966

4

The Suppression of Disorder Decree 1966
The Public Order Decree 1966

“The Curfew Decree 1966

le Order tAmendment) Decree 1966

+ Si2te Secur:ty (Detention of Persons!)
iment) Decree 1966

. & Sial
The Curfew 'Amendment) Decree 1966
The Pubdlic Security Decree 1967 ~
Tne Pukliz Secerity (Commencement)
Decres 1357

Regiti~ion and Gther Powers Decree 1957
Fegustien and Siner Powers « Amendment,
Decree 13358

4

tory 3odiesdledification)Decree 1966 -

Milestones

Public’Order 1 New Political’ Aszociations
Restrictions Notice 1969

Rcequisition and Qther Powers (Amendment)
Decree 1969 ¢

The Public Grder Bar to Certain Proceedings)
Decrce 1570

Ruquisition and Other Powers {Amendment}
Decree 1435,

1479 For the first time in the history of Nigeria. a
fovernment elected under an Executive Presi-

dent started 1o function.

The following important constitutienal documents
came into being: . .
! The Corstitution of the Federal Bepublic. of
.‘\'i{;cri;. 1879,

2. Constitution of the Federal Republic of Nigeria
fAmendment) Decree 1979, No. 104

3. Conshtl\.nlic:u'iJ of the Federal Republic of Nigeria

{cert2in  consequential Repeals, elc.) Decree
1978, No, 105

-4 Constilution of the federal R
« 1978 - Fundarnental Rights t
. cedurel Rules 1979,

ublic of Nigeria
nforcement Pro-

Note: The following seclions and items in the Main
Constitution are affected by the Amerdment Decree
~No. 104 stated above 1§ 33,45, 60, 86, 99, 126, 164. 274;
cntrres telating to Niger Stale in first schedule, en-
tries relating to Rivers State in frst schedule. Ajl the
ems in Part g uf second schedule, and finally 1tems
13-28 1n Part Il of the second schedule,

-
£

3 . : . N
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APPENDIX B. CAP. VII QF THE CONSTITUTION CF THE FEUERAIT

REPUBLIC OF NIGERIA, 1979,

-

CHAPTER vII

THE JUDICATURE
- Panr I
Feorrar, Counts
A==The Supreme Court of Nigeria
210.- (1) There shall he 1 Supreme Court of Nigeria,

(2) "The Sepreme Court of Nigéria shall consist of—

\'/' (2) the Chicf Justice of Nigeria'; and

(6) such number of Justices of the Suprer:

ic Court, not ¢
s mzy he preseribed by an Aet of the Nat

xeeading 15,
ional Assembly,

211~ (1) "Uhe appointment of a person to the
Nigaria shall be made by the Prezident in his diser

office of Chief Tustice of
ob such appoiatenent by a simple majority of the

ction subject to confirmaticn
Seaate,

(2) ‘The appointment of 1 person to the oflice uf a Justice of the Supreme
Cotirt shall be niade by the President on the advice of the Tederal Judicial
Seavice Cemmnaizsion subject to approval of such appointment hy a simple
majority of the Senate. .

-

Establishs

meat of the

Supreme
Court
of Nigeria,

Appointment
of Justicea
of the
Suprema
Court.




pfil,_';l.."..:!'
TJunisdiinen,

’
Appellate
- Jutisdiction,

CONSTITUTION OF 7Tus FEDERAL REPLBLIC OF NIGERIA

r - - ——

C3) A merson
justize of Nigeria o
qualiied 1o practise

tur 2 ooriod of not !

29 be. qualified to lold the office of Chiet

2 Jasticé of the Supreme Court; unless he is

. +

5

salege! practitisder in Nigeriz 2nd has been so quahfied
5 A

() IF the offze of Chief Justice of Nigeria is vacant, or if the

e:un holding the office is for ARy fealan urable to perform the functions of
< armetsihen untfll A persen has been appointed to and has assumed the

unations of thar office, pr var! the ferson holding the office has resutned

hosc functions, the functions shal! be performed by a person to be designated
1

— s

fromn tune (o tme in thar belaif >y the President, zating in his discretion,
frem zianng the Justices of the Suprezas Court. . . .

(3} it withthe appruval el the Senats, 2n appointment pursuant to
the movisonsolsubsecrion vt of thissectionshall cease oy have efleetafter the
expiration o 3 months o tha daie ¥ such appointment, and the President
shall not re-appaint a pessen whp: zppoiatiaent has lapsed. '

212.—{1) The Surreme Coun shizil, to the exclusisn of any other cour:,
axve ongiead jurisdicslan iy Loy disputs between the Tederation and a State
or between States f ang jn s forp s hat dispuis fnvolves iny question
(wheier of law or fa ) o which the existenze or extent of a legal right
duoend., ¢ : )

A=t Ledinon o e varsdictien cunterre. Lpen

Eeozition, the Zupry

: 9y subsectior, (1)
t o Jourt shell have such origina! jurisdiction gs
2y beeanfurred upoant by eaw At of the National Assenbly :

Cr

.
8l

=

“iovided that no wiigina! jurizdiction shali be conferred upon the
Supieine Court with TespLCl 1o any criminal matrer, :

. 2153.—(1) The Supreme Cours shall fave jurisdiction 1o the exclusion of
30y oirer court of law in Nigeiia to heas and deteninine appeals from the
Federa! Ceuit of Appeal.s

{2} An apuieal shall lie from decisions of the Federal Court of Appcal to
the Supreme Court as of Fight 2n the loliowing cases— °

(e} where the gound of eppeal invalves questions of law alone, decisions

I any civil vr crimigai preceedings before the Federal Court of Appeal ;

(¢} decisions in any civil or crimina! proceedings on questions as to the
Iieipretation o application of this Constitution ; .
(¢} decisians in any civit or eriminal proceedings on questions as to
whether any of the previsiens of Chapter 1V of this Constitution has been,

- 15 being or is likely to be, contravencd in relation ro any person ; '
(d} decutions in zny eriminal proceedings in which any person has been
senteuced to death by the Lederal Court of Appeal or in which the Federal
Cowmt ot Appeal has a%irged 2 sentence of death imposed by any other

court . . v

s ’ R -
(¢} decisions on any quession whether 2ny person has been validly cleeted
tu any oftice under tlis Constitution 6r to the membership of any legistative

house or whether the term of ofiice of any person has ceased or the seat
- . . *
of 2 persan ia a legitlative house has betome vacant 3 and
(f¥ suzh other cascs as riey be prescribed by any law in foree in any State,

.

. e D

1

¢
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COX_"\"S__‘I'I'I'U'I"ION' OF THE FEDERAL REPUBLIC OF NIGI.%RIA,“ ! 0 \
T . % . ‘ o ¢ . .
o :,(3) Subject to the provisions of subsection (2) of this section, an appeal - 1

shall lie from the decisions of the Federal Ceurt of Appealto the Supreme - K
Court with the leave of the Federal Court of Appeal or the Supreme . Court, - :

(#) The Supreme Court may dispose of any application for leave to . .
appeal from any decision of the Federal Court of Appe2l in respect of-any
avil or criminal proceedings in which lcavé to appeal is ‘necessary after’ g
consideration of the recard of the proceedings if the Supreme Court is of
opinion that the interests of justice do not require an oral hearing of the S
application. . S

.
e T

" (5) Any right of appeal to thé Supreme Court from the décisions of the
" Tederal Court of Appeal conferred by this séttion shall be exercisable in the :
case of civil procecdings at the instance of a party thereta or, with the leave !
*of the Federal Court,o% Appeal or the Supreme Court at the instdnce of any . =)
‘other person having an interest in the matter, 2nd in the case of ¢riniaal :
proceedings at the instance of an accused person or, subjeét to the provisions
of this Constitution and any powers conferred upon the Attorney-General of
the Federation or the Attorney-General of a State to take over ard continue
"ot to discontinue such proceedings, at theinstahce of such other authorities o1 .
persons as may be prescribed. , -
(6) Any right of apgeal to the Supreme Court from the'decisions of the S B
Federal Cour: of Appeal conferred by this section shall, subject to section 216 .
of this Constitution, be exercised in accordance with any Act of the Nattonal o
» Assembly and rules of court for the time being in foree regulating the powets, ;

practice and procedurc of the Supreme Court.

214. Tor the purposc of exercising 2ny jurisdiction conferred upon it by Constitution, ‘

this Constitution or any law, the Supreme Court shall be duly constituted if e

it consists of nof Iess than 5 Justices of the Supreme Court :* e \
{

- Provided that where the SuEremc Court is sitting to consider an appeal -
brought under scetion 213 (2) (&) or (¢) of this Constitution, or to exercise
its original jurisdiction in accordance with scction 212 of this Constitution, the
court shall be constituted by 7 Jastices, - - :

of a State with respect to prérogative of merey, no nppeal shall lie,to any |, determine-

215, Without prejudice to the powers of the President or of the Governor ~ Finality of \ .
other body or person from any determination of the Sipreme Court, * | ons, ‘

- 216, Subject to the provisions of any Act of the National Asscmbly, the Practicosnd -
Chief Justice of Nigeria may make rules for regulating the practice and  Procedure.
procedure of the Supreme Coust, - . Tt

\. . . ! -k 'r‘ Z
' B—The Federal Court of Appeal AR
; o N . N
.. 217.~(1) There shill be 2 Federal Court of Appeal... . . . Establish. ~ -
. : ‘ R "
(2) ‘The Federal Court of Appeal shall consist of—  of Fed=ral

- . Count of
(a) a President of the Federal Court of Appeal ; and A;pc.j.!? :

Al
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RO Lh ru::zher of ,..s:uce of the T'cdcm. Court of Appa"nut_
¢ss than 15, of which nei lces than 3 shall be learned in Islamic personal

-!.w. and n%t less than 3 shall be learned in Customary huw, as may be

. p-cacnbcd y an Act of the Nationat Asscmbfy ‘ -
Appointmnens - lZI&—(I) The appointment. of -2 person to the office of President
0: 1.‘:"““" of the Fedezal Court of %pp.a. shall be madc by the President on the advice
f_-m;“fﬂ : of the Federal Judicial S2rice ‘Commission subject to appmval of such
Court of  2ppeintment by a simple majarity of the Senate. ot
. Appeal.

(2) The appointment of s person to the office of a Justice of the Federal E
Court of Appeal shall be mzde by the President onthe recommendation of -

the Federal Judn:ull Service Co"lm:ss:on

(3) A person shall nat be c‘.:au"'xcd to hold the office of a ]Jsuce of the

Federal Court of Appeal unless Se is qualified to practise 25 a legal practitioner

in Nizgeria and has been so guaiSed for a'period of not less than 12 years.

{4) I/ the officc of President of the Federal «Thurt of Appeal is
vacant, or if the person kolding the ifice is for any reasor unable to perfprm
the functions of the offics, s4ca until a person has been appointed to and has
assumed the functions of that ofice, or until the person holding the office
has rzsymed thos.\ funciions, the functions, shall be performed by a person
to be desighated from time t5°time in. that behali vy the President “of the

K vedenal Repablic of Nigeria, aczing in his discretion, from nmnng the ]ust:c:s
of the Federal Court of .-\ppca‘ '

{3) Exceptwith theappraval ol the Senate, an appointmcm pursuant to
the - provisions of subscetion L"r) of this section shall ccase to have cffect

sfter the .exniration of 3 ronths from the date of such appointment, and the. -

L President shall not re-appoint a person \\hosc appumtmcnt has lapsed.

Jurisdiction, 219. Subject to the provisions of this Consumtlon the. I'cdcrnl Court '

of Appeal shall ha\'cju.lsdr\.dom 1o the exclusion of any other court of law
. efin. Nigeria, to hear and dotermine appeals from the Federal High Court,
High Court of a State, Sharia Court of Appeal of a State angd Customnr)

- Court of Appcal of a State.
Appeals : o_'(l) An appeal shall lic from decisions of a High Court to the
.?:0?15 '3'“"“ Federal Court of Appeal as of right in the followmg cascs— . :
High Court.” : .

(@) final dcc:smns in any civil or cm?nnnl procchdmgs bcfnrc the High
Court sitting at first instance ; .o

{6) where the'gropnd of appeal involves qucstnons of law 1Ionc,,dcc:smns
in any civil or cnm:ml procecdings ;

(¢) dzcisions in any civil or criminal proceedings on qucstxons as to the
" interprewation or :;‘phcmn of this Constitution ;

() decisions in aay civil or ‘criminal proceedings ‘on questions as to
whether 2ay of the provisions of Chaptc- 1V of this Constitution has been,
. is belng or i3 likely to be, contravgned in relation to any person ;

(¢} decisions in any criminzl prncccdm"s in \\hlch the Iﬁg,h Court has

ampo;cd aseatence of death ;
F L]
80

. . R P e

-

ot - i m— et A — s =

.



) . ' . -" o - B Coe ‘.. I _:.:':—.
CONSTITUTION OF THE FEDERALTREPUBLIC OF NIGERIA

(f) decisions on any question whether, ‘éﬁf person has been validly elected
to any office under this Constitution, oz to the mentbership of any legislative
- house or whether the term-of office of any persoa has ceased or the seat
of a person in a legistative house has become vacant | .
(g) decisions made or given by the High Cousi— : R

() where the liberty of a, person or the custody of an infant is
= _ i ,

. concerneda s . A
{if) where an injunction or the appaintment of a receiver is granted or b
refused, : ' . )

(if7) in the casc of a decision determining the case of a cxeditor or the
liability of a contrihutory or other officer under 2ny en2itment relating
to companics in respect of misfeasznce or atherwise, .

(:'z:? in the casc of a decree risiin 3 matrimonial cause or a deceision in
an admiralty-action determining hability, and : R ' -

(v) in such other casesms may be prescribed by any law in force in
Nigeria. : D

(2) Nothing in this scction sha!l confer any right of appeal—

{a) from a dccision of any High Court granting unconditional
leave to deferd an action ; - :

(b) from an order sb3slute for the dissslution or nullity of marriage

- in f2vour of any party who, having had time and apportunity ta appcal

from the deerce niti on which the order was founded, has not appealed
from that decrce nisi ;and .

T {c) without the lcave of a High Court or of the Federal Couit of
Appeal, from a decision of the High Court made with the consent of,
the parties or as to costs only.

- 221.—(1) Subject to the pm\'ision;'. of scction 220 of this Constitution,  Apperls
an appeal shall Jie fram decisions.of a High Court to the Federal Court of  With leave.
* Appeal with the leave of that Highe Court or the Federal Court of Appeal. .

(2) The Federal Court of Appeal may dispose of any application for .
leave to appeal from any decision of a High Court in respeet of any civil or
criminal proceedings in which an appeal has been brought to the High Court

" from any other court after consideration of the recond of the proceedings, if - ’ |m
the Federal Court of Appcal is of the opinion that the interests of justice do .. -
- not require an oral heanng of the application. = - .

222. Any right of appeal to the Federal Court ‘of Appeal from the Exercizo of

. . - K . . ight of
decisions of 2 High Court conferred by this Constitution= :‘pgrt‘m‘l’ trom

(a) shali be exercisable in the case of civil proceedings at the instansc of  n High
_ a party thgreto, or with the leave of the High Couri or the Federal Coutt Court ir:
of Appeal at the instance of any other person having 2n intercst in the 2:.:::“";“'
snatter, antl in the case of criminal proceedings at the instance of an accused  matters.
person or, subjéct to the provisions of this. Constitution and any powers
conferred upon the' Attorney-General of the Federation or the Attorncy-
" General of a State to take over and continue or to disconticue. such
ptoceedings, at the instance of such other authorities or persons os may be
‘preseribed | ' : :
(b} shall He exercised in accordance with 2y Aet of ‘the Natonal -
Asseinbly and rukes of court for, the time being in force regulating the
puwers, practice and procedure of the Federa! Court'of Appeal.
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of Islamic
decide.

. (2) Any right of appeal 1o the Fed
of a Sharia Caurt of Appzal confer

Assembly and rules of cour: for the time bein
poveers, practice and procedure of

Ll

feave of the Customary Cours of Appe

'223.—(1) An appeal shall lic from decisions of the Sharia Court oF
Appezal of 3.5t to the Fedefal Court of A
oreccedings before the'Shariz Court of A
rersonal law which the Sha

{a) shall be exercisable at the instance o
leave of the Sharia Cobrt of Appeal or
the instance of any other person kavin

ppeal a5 of right in any civil
Appeal with respect.to any question
iz Court of Appeal is competent to

£a party tﬁcfcto or, with the
of the Federal Court of Appaal, at
g an interest in the matter ; and

(%) shall be exercised in accordance with any Aect of the National

224.—(1). An appeal shal! lic from decisicas of -the
" of Appeal of 2 Suate to the Federa! Court of Appeal as 6
preecedings befors
questicn of Customary' law 2nd such.other m
by an Act &f the National Assémbly,

g in force regulating the
the Federal Court of Appeal.

Customary Court
¢ righe in any civil
the Custemary Court of Appeal with respect to any -
atters as may be preseribed

(2) Anyrightof appeaito the Federal Court of Appeal from the decisiona

v

Cuegmary Court of Apzeal conlerzed by this section—

{a) shzlt be exercisabie 2t the instance of 2 pany thereto oz, with the

‘ at tae instance of any other person haviag aninterest in the matter ;

Assentbly and rules of court for the time being in

a! or of the Federal Court of Appeal,

.4

(b) shall be exerciscd in accordance with any Act of the National

1 orce regulating the
powers, practice and procedure of the Federal Court of Appeal.

22!;.-(1) An appeal shalt as of right lie from decisions of the Code of
Conduct Tribunal established in the Fifth Schedule to this
the Federal Court of Appeal.

’

(2) The Nuatonal Assembly may cor_\fcr‘ jurisdiction upon the Federal
- Court of Appeal to hear and determine appeals from an

Constitution 10

y decision of any

other court of law or tribunal cstablished by the National Assembly. - .

duly coastituted if it consists of not less than 3
Appeal, and in the case of appeals from—

226, For the i:urposc of cxcrcis.in'g any jurisdiction conferred uron
it by this Constitution or any other law, the Federal Court of Appeal shall be

() a Sharia Court of Appeal, if it cansists of not Jess than 3 Justices of -

the Federal Court of Appea! learned in Islamic personal law 3 and

Justicea of Appeal learned in Customary law,

the President of the Federal Court of Appeal may make rules for regulating -

(b} a Customary Court of Appeal, if it consists of not less

Justices of the Federal Court of

an 3

227, Subject to the provisions of any Act of the National Assembly,

the practice and prozedare of the Fedaral Court of Appeal.

82
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C—The Federal lj@lg Court

to such other jurisdiction as-may be conferred upon it by an Act of the

. National Assembly, the Federal High Court shall have jurisdiction—

(a) in such matters connected with or pertaining to the revenue of the
Government of the Federation as may be prescribed by the National
Assembly ; and - ' ¢

(&) in such other matters as may be prescribed as respects which the

National Assembly has power to make laws, . o

(2) Notwithstanding subsection Ll) of this section, where by law ﬁp_v
court ostablished before the date when this section” comes- inte force 'is
empowered to exercise jurisdiction for the hearing and determination of any of

- the matters to which subsection (1) of this scction relates, such court shall as

from the cate whea this scction comes into force be restyled “Federnl High
Court”, and shall continuc ta have all the powets and excr.ise the jurisdiction
conferred upon it by any law, : -

83
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228.—(1) There shall.be a Federal High Court, * Establiah- |

- . nentofthe - :

: .ee o ‘ *Federal -
(2) The Federal' High Court shall cunsist of— High Court, . i
. T - [
¢ (a) a Chicf Judge of the Federal High Court ; and ‘
(b) such number of Judges of the Yedem! High Court as miy be i
prescribed by an Act of the Nzﬁr)‘n'al Assembly, '

' 229.—(1) The appointment of persons o the -offices of Chief judgc Appoint- , f
and Judges of the Federal High Court shall be made by the President on the E‘;E‘}"' C .
reppmmendation of the Federal Judicial Service Commi sion, . _ Ju‘dlze and | i

’ ) . L Judges. H
“{2) A person shall not be qualified o hald the office of a Judge of the oo
‘Federal High Court unless he is *qualified to practisc as a legal practitioncr
in Nigeria-and has been so qualified for a period of not less than 10 years.
(3) If the office of Chief Judge of the chcrnlr‘l'ligh Court is, vacant ' ':)
or if the person holding the office is, for any rcason unable to perform the
functions of the office, then, until a person has been appointed: to and has
assumed the functions of that office or until the person holding the office
has resumed those functions, the finetions shall be performed Y A person '
to be designated from time to time in that hehalf by the President, acting ’ 1
in his discretion, from among the Judges of the Federal High Court.. ;
(4) Except with the approval of the Scnate, 2n appointment pursuant to . A
the pravisions of subscction (3) of this scction shalT ecase to have cflect after . :
theexpiration of 3 months from the date of such appointment ‘atid" the . e
- President shall not re-appoint a person whose appointment has fapacd. ' ) '
I . | . | ! | . | l | o
230,—(1) Subject to the provisiona of this Constitution and’ in ‘addition Ji{',i’*?i'-“"""- : ]



Constitution.

Practice and
chm!ur(‘. .

CEstaliiahe
mentefy
o High Coure |
_ for cach
State,

.-\mméntm-:nt !

ol Chief
Tudize amd
Judies.

“of'at least one Julge of that court,

/ o o a - .
- CONSTITUTION OF T_HE'fEDERAL REPUBLIC OF NIGERIA

~

R -(I.} For th Purpasc' of exercising any jurisdiction conferred
‘upon it by this. Constitution or as'may be conferred by an Act of

- the National Assembly, the Federal High Court shall have all the” powers |
~ of the High Court of 1 Stare. : '

. . - -~

_ (2) Notwithstanding subsection (1) of this section, the National Asscbly
may by law mdke provisions confcrring upon the Federsl High Court powers
additiond .to those conferred Ly this section.as may Appear” neccysyry or
desirable for cnabling the court morc effectively to_exercise -its jurisdiction,

232, "The i-fchf:ral ]lig?.n Court shall be duly constituted if it consists

233, ‘The ;‘-\‘;liun.al Assenibly rﬁay by law make provisions with respect to

the practice and procedure of the Federal High Court {including the service

and exeeution of all civil and - criminal processes of the court); and untj)
othicr provisions are made by the National Assembly, the. jurisdiction hereby
wnfetred upoa the Federal High Court 'shall be exercised in accordance

witih the practice asd proceidure for the time being in foree in relation 1o
a High Court-of a Statc or to any other court with like jurisdiction.

. PART 11 .
 State Counrts -
_ A—High Court of a State |
234.—(1) There shall be a High Coust for ecach Siate of the Federativn,
"+ {(2) The High Court of% State shall consist of—
{a) @ Cl\iuf}udgc of'thc‘High‘Cdurt of the State ; and

(8) such pumber of Judges of the High Court as may be prescribed
bya Law of the Hous_c b{_.-\ssqxnbly of the State.

4

‘|

- 235.—(1} The - appblﬁ,tmcnt-‘ of a person to the office of Chief
Judge of the High Courg of a_State -shall be made by the Governar of the

- Suate on the advice’sf the State Judicial Service Commission subject to the

approval of such appointment by a simple majority of the Housc o Assembly
of the State, - : ' ’

' (2) The apéui.mm_cnl of a person to the office of a Judge of a High Court
uf i State shall be made by the Govergor of the State acting on the reconimen-
dation uf the State Judicial Service Commission.

(3 A person shall not be qualificd to hold office of a Judge of the High
Court of a State unless he is qualified to practise ds a legal practitioner in
Nigeria and hias been so qualified fora period of not less than 10 years,

(4) If the office of CHief Judze of the High Court of a State i
vacant or if the person holding the olfice is for any reason unable to pecform
the functions of the office, then, until a person has been appainted 1o and
has assumed the functions of that office, or uagl the person holdjng the
fice kas resumed those functinns, the functions shall be performed by 2
pLizon to be dwignated from time to time in that behalf by the Governor
of-the State; acting in his discretiop, from amiong the Judges of the High
Court of the Staze, . "

LAl
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(3) Evcept with the approval of the Flousc of Assenibly of the State, an
appomtment pursuant to subsection {4) of this sertion shall cease to have
effect after the expiraticn of 3 months from the date of such'a pointment,
l:nd the Governor sha!l not re-appoint ‘a Person whose .appointment has
apscd. S ' . . - T .

236.--(1) Subjoct fo the provisions of this Constitution dnd in addition
- to such other jurisdiction’as may be conferred upon it by Jaw, the High Court
of a_Srate shall have uatimited jurisdiction to heae and determing any civil

-, procecdings in whick the existence or extent of A legal right, power, duty, .
" lizbitity, privilege, intesest, obligation or claim i€ 7n issuc or to hear and’

dctermine any criminal proceedings involving or. relating to any penalty,
forfeiture, punishment or other liability in respect of an offence committed
by a2ny gerson. . ’ . ’

(2) The reference to civil ot eriminal procecdings in this seetion includes
a reference to the proceeding: which ofigiasze in the Hich Court 6f a State
and tho e wiich are brought belere the High Conrt 10 Ly dealt with by the
Ceurtis e enercise of it appelat or supervirary junindiction,

237.- (1) Without prejudice to the generality of the provisions of
scction 236 of this Censtitation, the competent High Court shall, to the
exclusion of any other cours, have original jurisdiction to hear and determine
any question whether any person has been validly clected to any office or to
the memberehip of any levislative house, or wlhcther the term of office of
any person has ceased or the cvat of 2 person in a Jerislative house has become
vacant, .

(2) Inthis section, “cutapetent High Court” means— ot

{a) In any case involving the office of I'rejident or Viece-President,
the Federal High Court wnd on the Soming into farce of section 262 of
this Constitution the High Court of the Federal Capital Territory cstab-
lished pursuant to scetion 263 of this Constitution ;

(£} in any case involving any other office, 1he 1lih Court of the State
as respeets which such office is established under this Canstitution : and

(¢) in any casc invelving the membership of or the seat of 2 person in a
legizlative house, the 1Tish Court of the State where the Scnatorial district,
Federal constitueney or State constituency of that member or person is
located. .

238. For the purpuic of exercising any jurisdiction conferred upon
it under this Constitutign or any law, a High Court of a State shall be uly

-

constituted if it consists of at least onc Judge of that court.

4 239, The High Cawit of a State shall exercise jurisdiction vested in it
by this Coastitution or by any law in aceordance with the practice apd
procedure (including thie service and execution of all civil and crimjnal
prolccsr.cs of the court) from tine 1o time prescribed by the 1{ouse of Asseinbly
of the State. : . ’ '

B---Sharia Conrt of Appeal of a State

240.~1) There shati be for any State that requires it a Sharia Court of

JAppeal for'that Seate, ‘
(2) The Sharia Court of Appeal of the State shall consist of -
"o - (@) A Grand Xadi of the'Sharia Court of Appeal ; and

- . 85
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. (6) such number of Kadis of the Shiria Coust of Appeal 13 may be. .

.preseribed by the Mousc of Assembly of the State, ., 0 /. 3

241.—(1) The appuiatment of a persoa to the office of the Grand Kadi

of the Shasia Court of Appeal of 2 State shail be made by the Governor,of the

tate oxthe advice of the Siatz Judicial Scrvice Commission subject to the

aprroval of such appointmiant by & sirupie majority of the Housc of Assembly.

{2) The appointment of a gcrsor. to the office of 2 Kadi of the Sharia

Coust 6T Appcaf of a State shaii be made by the Goveinoraof the State acting
on the recomuicadation of the Siate judiciat Service Commission. .

- (3) #+ pesson shall not b2 qualificd 12 hold, office as a Kadi of the Shatia
Ceurtof Appeal of a State unless— e '

{a) he has atcnded aad has obtained a revogaised qualification in
Islamic personal law from an stitution approved by the State Judicial

Service Commission and has held the qualification for a period of nont I?'

than 10 years ; and )

(8} he ecither has considerable expericnce in the practice of Islunic

persoaal law or he is a disunguished scholar of Islamic personal law.
(4) If the office of the Grand Kadi of the Sharia Court of Appeal of 2
‘State is vacant or if 1 person holding the office is, for any reason unable 1o
preriozm the functions of the ofhee, then, until a pereon has been appointed to
and has assumed the functions of that office, or until the person holding the
"office haz resumed those furctions, the functions shall be performed by
person 12 be designated from time to time in that behalf by the Governor of
the State, acciag in his discrction, from among the Kadis o7 the Sharia Court

of Appeal,

(3) Except willi the approval of the House of Assembly of the State, an
appoiatment pursuant to subscciton {4) of this section shall cease to have
effect after the expiration of 3 msuths frou the date of such appointment, and
the Governar shall not re-appoint & person whose appointment has lapsed.

242.—(1) The Sharia Coust of Appeal of a State shall, in addition to
such other jurisdiction as may be conferred upon it by the Law of the State,
excreize such appellate and supervisory jurisdiction in civil proceedings

- involvieg questions of Islainic personal law which the court is competent to
decide in accordance with the provisions of subscction (2) of this section.”

{2) Yor the purposes of subsection (1) of this section, the Sharia Court
of Appea! shall be competent to decide— S .

(¢) any qlcstion of Islamic pecsonal law regarding a murriage con-
cluded in nccordance with that law, including a questiun relating to the
validity or dissolution of such a marriage or a question that depends on
such a marriage and relating to family relationship or the guardianship
of un infant ; o : : ) '

(b) where uhi the pattics tu the proceedings are moslems, any question
of Islamic personul law regarding a marriage, including the validity or
dissolution of that marriage, or regarding family relationship, a foundling
or the guardianship of an infant ;7 .

() any questicr: of lslamic personal law regacding a wakf, gift, wilt or
*uccession where the endowsr, donor, testator or, deccased person is_ a

mestom N
(1) any question of Islamic persenat law regurding an infant, prodigat
ot puissn of unscuad mind who is 4 noslem or the maintenance or

guardinnship of £ araslem wine v physicaliv ar smeataliy infirm § or

&6
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{c) 'whese 2l the parsies to the proceedings, (whether or not they are

moslems} Lave requested the court that hears thy easd in the first inotzuce

to determing that case in ascordance with Isiarmic personai law, any other

_question, * e

243, For the purposc. of cxercising any jurisdiction conferred upon it

. by this Constitution or any law, a Sharia Court of Appeal of 2 State shall

be duly constituted if it consists of at lcast 2 Kadiwed that Court.

244. The Sharia Court of Appeal of 2 State shall exercisc the jm-isdic_ii_on
vested in it' by this Constitution or by 2ny law in accordance with the practice
and procedure from tiie to fime prescribed by the House of Assembly of
the State, .{ T T, :

- C—Costamary Court of Appeal of a State

245.—(1) There shall be for any State tha: requires it a Cystomary

Court of Appeal for the State. P '
- (2) The Customary Court of Appeal of a State shall consist of—

(a} 2 President of the Customary Court of Appeal of the State ; and

(4) such number of Judges of the Customnary Court of Appeal as may

be prescribed by the House of Assenibly of the State,

_ 246.—(1) The appuintment of .2 person to the office of President
of a Cust_or_nagr Court of Appeal shall be made by the Governor of the
State on the advice of the State Judicial Service Cormission subject to the

- approval of such appointment by a simple majority of the Housc of

Assembly of the State.

(2) The appointment of a person o the office of a Judge of a C“ustti;m:q-
Court of dppc:l}' shall be mgde by the Governor of the State acting on the
ation of the State Judicial Scrvice Commission. .

(3) Apart from such ather qualiﬁcatsons as ma'y be prescribed by the

- National Agsembly, a person shall not bequalified to hold office of 2 | udpcofa

Customary Court of Appeal of a State unless, in the opinion of the Statc
Judicial Servicc Commission, lic has considerable knowledge of and cxperience
inthe practice of Customary law. . - -

{4} If the office of Iresident of the Customary Court of Appeal of
a State is vacant or if the person holding the office is, for any rcason unable
to perform the functions of the office, then, until a person has been appointed
to and has assumed the functions of that office, or until the person Eglding

the office has resumed those functioris, the functions shall be performed by

a person to be designated from time to time in that behalf by the Governor of
the State, actipg in his discretion, from among the Judges of the Customary
Court of Appeal of the State, : ‘ '

(5) Except with the appsoval of the House of Assembly of the State, an
appointment pursuant to subscction {4) of this section shall ccasc to have
effect after the expiration of 3 months from the date of such appoin t, and
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the Governor shall not re-appoint a pérson whost appointment has apsed.

. 2A7.—~(1) A Custom.ry Conrtof Appeal of a Stateshall excrcise abpcl!:itc
and supervicery jurisidietion in civil proceedings involviag questions of
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. {2) For the puspeses of this section' 2 Customary Court of Appeal |

4

- 248; For: the purpose of exercising any_jurisdiction -conferzed upon
1. by this Constitution or any law a Customary Court of Appeal of a State
shall be duly constituted if it consists of such. number of Judges as tnay be
prescribed by Law for 2 sitting of the court. EEE R

Practice and & 249, The Ct.ist‘o:narj' Court of Appeal of a State shall exercise the
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250.-~(1) Subject ie the provisions of this Constituticn—

{@) where by the Law of .a:Bute jurizdiction is confersed upon any
coust for the hearing and determination of civil causes and of appeals
arising out of such tausts, the court shall have like jurisdiction wilh]
Tespect te the hearing and determination of Federal causes and of appeals
arising out of such causes: T L

{b) where by the Law of 2 State jurisdiction is conferrad upon any court
for the Investiyation, inquiry into, or trial of persons accused of offences
~against the Laws of the St and with respect to the heating and determina-
fon o appeals arizing out of any such tral or out of any proccedings
conniccted thetewith, the court shall have like jurisciction with respect
ta the iavestization, inquiry into, or trial of persons for Federal offences an:l
the hearing and  determination of appeals arising out of the trial or
pioteedings ;. and o ‘ oo

{c) the jurisdiction conferred on. a court of a State pursuant to the
provisions of this section shall be exercised in conformity with the practice
and procedure foé the time being prescribed in relation to its Jurisdiction
over civil or criminal eausss other than Federal causes, T

(2) Nothing in the provisions of this sectivn shall be construed, except in

s0 fa7 25 other provisions have been made by the operation of sections 263

" and 264 of this Constitusion, as conferring jurisdiction as respects Federal -

causes or Federal offences upon 2 court presided gver bya person who is not
or has not been-qualified to practisc as a legal practitioner in Nigeria.
(%) In this 5cctio\r‘:: unless the context otherwise requires—
“eavge” includes matter ; o
'-'Fch.!}ml cause” means civil or eriminal cause relating to any matter with
“vespeet/ta which the National Assembly has power to make laws sand
“Federal ofeace” means an offente contrary to the provisions of an
Act of the Nationa! Assembly or any law having cflect as1f so enacted.
251.-=(1) “Tke decisions of the Supreme Court shall be enforeed in any
pait of the [ederation by all authoritie; and persons, and by courts with-
subordinate jurisdiction to that of the Supreme Court. . S
(2} The decisions of the Federal Court of Appeal shall be enforced
in any part:of the Federation by il authorities and persons,and by courts
with subosdinase jurisdiction to that of the Federal Court of Appeat,

: 8
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(3) The decisians of  High Court and of all other ¢ourts cstablished

by this Constitution shall_be enforced in any. part of the Federation by el
“authorities’ and persons, and by other coarts of law with subordinate.

junsdiction to that of the High Court and thoze cther courts, respectively.

252~{1).1In exercising his powers under the foregoing provisions of this

Chapter in respeet of appointments to the officca of Justices of the Su reme
Court and Justices of the Federa! Court of Appeal, the President shall have

regard to the need to ensure that there ase among the holders of such offices -

persons learned in Islamic personal law and Fersons learned in Custopiagy
law. ' : e T

(2) For the purposes of any 2ppointmeat pursiant to the provisions

‘of this Chaprer, except where otherwise provided-— )
(a)"a person shall be deemed to be learned in Islamic personal Bw—

() if he has attended and has oRtzinc? & recognised qualifieation in -
Islamic personal law from an institutiun  approved by the Federal -

. Judical Service Commission and has held the qualification for 2 period of
not less than 15 years, and . .
(5} if, in the opinion of the Federal  Judicidt Service Commission,
" he has considerable expericace in the practice of Islamic personal law or
. he is a distinguished scholar of Islamic persanal law ; and .

() a person shall be deemed to be learned in Customary lawif, in tjie

opinion of the Federal Judicial Service Commission, (apart from such

- ether qualifications as nray be presesibed by the Natjonal Assembly) h=

has coasidirable knowledge of and experience in the practice of Customary
law, . . :

253. No legal practitioner shall be aalified {5 appointaent az o Justice
of the Supreme Court or the Federal Coust of Appeal-or a Judge of a Iigh
Court or a Kadi of 2 Sharia Court of Appeal er a Judge of the Customary
Court of Appeal whilst he is a member of the Federal Judicial Service
Commission or a State Judicial Service Commi-tion, and he shall remain 50
disqualificd {1atil a period of 3 years has elapsed since he ceased to be 3
member, o o :

254.—(1) A person appointed to any jud:’ciQI vifice sl not begin to

-perform the funttions of that office yntil he has taken and subscribed the
* Oath of Allegiance and the Judicial Oazh prescribed in the Sixth Schedule to

this Constitution. .

. (2) The oaths afaresaidd shall be ydministercd by the person-for the time
being authorised by law to admihister such caths: ‘
255.—(1) A judicial officcr may retire when he attains the age of 60 years,
and he shall cease to hold office when he attains the age of 65 years,
s

(2} Any person who has-held office as 2 jtidiéial oflicer—

(a) for a period of not less than 13 years, shall if he retires at the age of,
05 years be entitled to pension for lifc at 3 rate cqunelest to his izst annual
salary. in addition to-any other retircment bencSis 1o which he muy be
entitled ; ‘ _ '

(9) fur a period less than 15 yuars, sha'l if he retires at tiie age of 55 yoar,
be entitled to peasion for life at a rate #ro rata the number of years he

L)

L orz
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CONSTITUTION OF THE FEDEKAL KetusLic. ur Muenia

& vervad nsou judical offces 12 relation o the périod o715 years, 07 to the—i

©  Peasion and other retirement berefits 1o which hc'islcngithi ander his |
terms and conditions of servize, if any, whichever is'higher ;"and * . .o
{c) in-any other case, shall be entitled to such_ pensi “and other
retirement beneSis as may be regulated by an Act of the National Assembiy
orbyaLawofi House of Assembly. PR ,
(3) Nothing in this scetion or. dsewhere in this Constitution. shall
preclude the application of the provisions of any law that, provides” for
- pensions, gratuities and other retirement benefits for persons in the public
service of the Federation or of a State.” N oA

o !

;Rci"m::\'niof 256.—~(1) A judicial office? shall. nat be removed from his .ofﬁ_cc ar .
Judicial appeintment befase his 2o of retiroment except in thfollowing circum-
officers fremn StANCEs e o . g ) . 7

prishag tth ; _ S

{7} in the case of— e e .
. (1) Chie? Justice of .}'igcria, by the President acting on -an address .
supported by twn-thirds majority of the Senate, : :
(i) Chief Judge of the High Court of 3 State, Grand Kadi of 2 Sharig .
Courrof Appeal or President of a Customary Court of Appeal of a State,
- o - by the Goverapr actinz on an address supposted by rwg-thirds majority
of the House of Assembly nithe Siate, o T .
Fraying that e be o remaved for his inability to discharge the functions of -~ - o
his officc or appointmert {whether arising from infirmity of mind or of
‘bedyj or far miscondus: or tontrevertion.of the, Code of Conduce H
{h} in-any case, other than thos¢' to. which paragraph (a) of thix sub.
« - scction apolies, by the President o7, as'the Case ma¥ be, the Goverpor
. o acting on the recommendaiion of the Federal Judicial Szrvice Commission : L
4 / ot the State Judicial Service Commission 4 t the judicial officer be 50 Sl
removed far his inability to discharge functions of his officc’
. - ar appointment (whether arising from infirmity of mind or of body) er -
' * for misconduct or contrayentidn of thé Code of Conduct. o
' {2) Any person who has held office as$ ‘a judicial officer shall not on - ,
ceasing to be a judicial officer for any reason whatsoever thereafter appeac - .-
or act as’a legal practitioner before any coyst'of law ot tribunal in Nigeria.

Vacancies, - 257. Except for the purposes of exercising any jurisdiction conferred
by this Constitution or by any other law, every pourt cstablished urider
this Constitution shall be decmed to be duly constituted notwithstanding
any vacancy in the membership of the coust, e e

Determina. 258,-(1) Every court established under this Constitution shall deliver
tion of its decision in writing not later than 3 months after the tonclusion of evidence
“eauses and and final addresscs, and furnish all partiesto the causeor matter determined |
matters. with duly guthenticated copies of the decision on the date of the delivery . :
thereaf, - . - AN o R
2) Each Justice of the Suprerne Court or of the Federat Court of Appeat
shall express and deliver his opinion in wtiting, ot may statc in writing that
he adopts the opinion of any other Justice who delivers R} written opinion ;”
* "Provided that it shal nat be necessafy fof all the Justices who heard a
cause or matter to be present when judgment is"to be delivered, and the
opinian of a Juatice may be pronouncéd or read by any other Justice whether =
or not Le veis present at the hearing. 2 o Co =
(3) A decision of a court consisting of more than onc judge shall be
deterntined by the opinion of the majority of its members, * 7
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.this Constitutign asises.in any proceediags in any court of law in any part of -

Nigeria S;s_’u.}. didh in the Supreme Coury, th Federal Cotirt of Appea!,
or a High Couri}'Anid thc.court-is of opinion: that the gquestion involves a

‘_ substantial questicrr of kiw, the cours reay, and shallAf any of the parties to
 the procecdings so, requests; reler the question to 4 High. ‘Court "having

jurisdictinn inisthat part of Nigeria ; and tne High Courtshall—-

To et esmd s W INMUERIA
. 13 . .

259.~(1), Where any Question as to the- interprezatidn or applitation of | ?}egm

aw -

Jof law.

- {a) if it is of opinion that the question invoives a substantial question of

law, refer the question to the Federal Court of Appeal jor L.
(%) if it is of opinica- that-the. question does not_ involve a. substantial
question of law, remit the question to the-court thyt made the reference 1o

+ be disposed of in accurdance with such directions as the High Coprt may, -

think fit to give.

- 1

(2} Where any ﬁucatiéh a3 to the iﬂter;;:cratiorf~ar appﬁa;iox{i'df this’

nstitution arises in any procecdings in a High Court, and the court is of; "

~opinion that the questign involtes a subsiantial question of law, the court’

- nay, aiid shall if any parey 1o the proceedings so Tequests, refer the question.-

to the Federal Cowst.of Appeal ; and where aay question is referred in:
pursuance of this subsettion, -the cuurt shall give its’ decision upon the

question and the court in Which the question arose ‘shail dispose of the casc’

" in 2ccozdynce with that decision.

* {3) Where any quesiion’as 1o the interpretation or -application of thiy

Constitution arises in any protesdings in the Federal Court of Appeal and
the cout is of opinion 1hat the question involves a substantial questicn of
law, the court may, and shall if Any party to the proceedings so requests, refer
the question to the Supreme Court which shali give its decision upon, the

- question and give such directions to thé Federal Conrt of Appeatas it deems

appropriate.. . . . Ny

-

260. In this Chiapter, ualess the context otherwise requires, “office”

- wiren used with reference to the validity of an election to an office includes,

the offiec of President of the Fedegation, Vice:President, of the Federation
and Governor or Deputy Governor of a. State, .blt does-not include the,
office of President of the Senae, Speaker of the House .of Representatives,

nstitution. - !

of Assembly or 2ny ofice not_'cstablished(.éby‘ this - '
. \ e N C _‘\“ Pt

-

Interpretus -

tion.
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O IMoves to legalize' bigamy

- \ - BEBATE gontinued af u;'e_1lcnu3e'or-‘nép:-fs'c_-illnuics' yesterday oa- ' W -
! . - e Marriage _(ﬁn:quméh})-nﬂl 1581 which secks td'rcmpvqb!gamy- eoe e
7 T -__rm_s’n_‘t_lu_:.lq“:.n_ru._c;oiuiu_-y. KT B _Mr.-,,George.‘-U\Pechuc.-_i'—.(N'PP
: ’ In other words, the bill sscks fo \J Bendel}, “agreed qang | urgeq o
. _lcgqlisé_a‘smany-hiarrjagd;.cbn ] members [o, condemn. and. -
N . -tt-:qtcd_-by,hrm:.l\n_duringu;'e‘{.i_r . _._dismisf':hgugly-bﬂl.;“-; Sy or T
i -4ime of his spouse Whom he-had™ | " He said -that " the - bill 'had: .
¢ " not divorced, ‘irrespeclive of the f religiouws and constitution ‘im-
- - | man’s religious belief, * - I plicalions. adding - that thd con- C
q-° Ihe related Crisninal-Law and . “stitution did not allow anybadytg. . . -

<[] affect the: related Crigg; al and . | oy was !
= E\"idenc'r:'[;atﬂnactcnicn:;l:. ! fmd l?-ll_a_at Buided th_u,(;l’u‘istian- mar-
| The DI taet with st g opposi- - +|| roRe. and IS it siuld nop bein-
. 4. Yo betause “majority of the [ lerfercdwin, e
. members who cor) Fibut ed foqt1. | . Chiep ngc,_xa Ogwe (NPpP l
) - ‘velzémeh!!ﬁ Pt it - Irpgl.l‘lowcver, sypporfed t{)e_bill -
- '!‘Ildc three bills in one was spon., 'Sr?,'g:ggl ;:}“m:h” r""‘:t - Was. “not
sor ,\ N . ERT ‘ . . | m Tla,e.' :
0. c b3 'I rE.0 Q."-’k“‘.- ‘.AP P . He contendeg; that nhyqulc'.- whoV.
~imd Stated, 1t seoks to abrozate || opposed the bil wis merely say.
he- 1Y Marriage Aot ane teeat | Ing that “marriaje . by Act-
A rmarriages ashaing rqual. | Superceded Customiary *ands
. The Evidence Law. {Amend. | Islamic Mareiages. - Ty
nent) Bill seeks 1y aboligh any | - Dp. E. J.- Sowho, (NDPN. .
diserimtination” hetweon -Cus- - | BendeD), said (44 manogamy
“lomary, Ishunic " of Stalutory- ,\ms“‘no,la‘Nigcrian‘cullurn"mid'- .
| marriages while th¢ Crimipa) - ,lhulil\vaslimo_l\‘igerim:suphcld :
i Law’ tAmendmepty Bifl. . 191, | Uhcir cullupe, - . - L
: | Seeks lor‘cpcnlt_hcla-.v:wglating | . Hesaid tkat any man whocould -
! bigamy. e . i o f Conveniently aecommudale riyore
© .. Contribtiting 1o “the tichate, } fhan one- wife should he allowed
i Mrs.. Abiola- Babatepe L{UBN T 46 Tnke-vn a5 many wives as e <
[ - Lagoss, said that “the marriage f wwished, - T
! hill intends to destroy. Chiistian: | ' T m
'mqr:'in‘gc."‘ B o
. : 'f’;‘"'—'—. : —"‘—.H . . g ..
;. DOCUMENT SLANTED " {
t : bgcumeht- inc 1}[“5 i
=3
g

Evidence Law to the bill was ajsg
debatedby members, - . -
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A UNIFORM NIGERIAN FAMILY LAW
““An Aet to make certam laws relating to the famuy umform :

-

throughout N:gena.

. P_reamble' .WHEREAS it is deoirable that the Enﬁlish, Islamic ahd_ Customary

i ;fginily iawo existing in Nigeria be united into & uniform family law,
to resolve the conflict of jurisoiction éxist'ing"among the three
dif_ferent systems, to integrate fhe conflicting'lorinciples of the three
different systems, and to codify the customary and Islarhio fomily ‘

LY
laws:

'A ND WHEREAS 1t is desirable to brlng marriage in Nigeria within the' '
| reach of the common man, to prohlblt marriages of mmors, to end
. dtscrlmmatlon agamst female chxldren in mhentance, and to protect

human flghts, dlg'm.ty, hberty and securnty of person as provnded by

the ngerlan Cons ti tutlon- N

,-

NOW 'I‘HEREFORE, the Presxdent bysand with the advice and
consent of the Senate and the House ot' Representatwes of Nigeria
e enacts as follows:— ' '

SHORT TITLE

Short title 1. This Act may be cited as the Uniform Nigerien Pamily Law.



Definition - 2

Approved govern-

‘ment institution -

Bride Priée ‘
Ceremony
Child

Citizen -

Day

Estate -

"cerémony“

S oS0l -
' INTERPRETATION

(1) In this Act,

' “approved g'overnment instltutmn“ mclud&s a welfare home, an.

- orphanage, a vocatlonal 1nst1tut:on, an educatmnal 1nst1tutxon

and a‘ corrective instltution; '

“bride price” includes & dowery under Islamic law;

includes a preséntation of a bride price‘ ‘to the -

. parents of the brlde a rehgmus or castomary f&cthty and a '. .

physical taking of a bride to the house of & male spouse* i

"ehild" includes a child born outside of wedlock and an adopted
* child; '

L

"eitizen" means a citizen within the meaning of Chaptet TII of

the' Constitution of the Federal Rgpdb‘lio -of Nigeria, 1979;

"day", means a court working ,day' but does not include a publie
holiday;

/
’/
,
{

"eéta'tg" means real estate and personal property, bu'\t_dow not

include persons; ' _ .



. Local Govemment

Councﬂ

" Marriage

: Marriag_e Arbitration'

- COUncil'“ . ’f:

5{/ .
Mamt\ena’nce

Minister

Parent

Witness

-102-

- ) . i

"Loeal Government Council” means & coincil established in -

respect of a 'loceAI government area appenring in Schedule 1 to
 this Aet;, o o |

“m'arriag'e"" means a marriage recognized as va_lid- by Nigerian

~ -Law;

eouncil appointed by the Local Government Counc:l pursuant to _

~ section T k ‘
, "memtenance" mclud&s ellmony and any other allowance

" ordered by a court to “be- ggnd by a person Io his spouse or- .

- former spouSe_,

"Minister" means the Mimster of Youth Culture and Soclal

.

-Welfare, ,
“parent” includes a g'Uﬂ_l‘diﬂD’ﬁ"pptéinted by a court; - - . I
" "witness", in relation tom ‘merriage under this Aect, meens a

'sane adult person who i3 present at the time of the celebratlon a

_ofa marrlag’e

rrlage Arbltratlon COUHCII" means mamage arbltrat:on
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Insanity B - (2) For the purposos o th:s Act a person is insane where he is

' mcapable of un&erstandmg the formaliua of marriage under
" this Act '

CONTRACT TO MARRY

¥

—

Marrisge ., 3.  Noperson shall enter into a marriage,
. L i - . [

. {a) unless he ot she is 18 years of age;
'(b) wi thout a valid consent of the other person- or

'((e) whue married under any law which does not recognize

multiple marriages,

Void harri’aée 4. A marriage isvoid where,
(a) either of the partie's is undér,ls yeé}s of age;
(b) either of the parties does not consent to the r-narriage;
. {e) the Qment of either of the parties is obtainu':l;
(i) " involuntarily,
_-(ii) | by duress;
| (ilii)l by deceit, ]
{(iv) by fraud,
) | s . - (v) by reason of a mistake in the identity of the
’ otﬁer party, or ) ‘
(vi) by reason of the insanity '_of that party, or
. '\[- (d) eithér of the partle_s-is already married fo another
. person underrany law that does not recognize multiple

marriages.



Consent - 5.

_ Jlliterate
Cap. 83
of’1958

Parents consent 6.

Minister - 7. -

Approval 8

-

‘,'-10‘4- e

(l) The consent of a pnrty to the mamage may be verbal or

wrltten. . _ . .

(2) .Whére ei thér of the parties is an illitérate, h written

Z

consent shall be in accordance mth the Nliterates Protectlon

Ordmance, Laws of the Pederation of theria, 1958 '

. - .
A man and a woman may enter a marrlage contract and matry

each other whether or not their. parents consent to the

marriage.

MARRIAGE ARBITRATION COUNCIL
The Minister ‘may make regulations empowering every Local
Governhent Councll to make by—lnws <
(a) for the establishment of a Mamage Arbitration Council in

-

:ts area of authori ty, and

5(b) prescribing the procedure of the -Marriage Arbitration

Couneil, N

.Noperson shall marry under the customary ‘or Islamic laws,

while married to another person; without the approval of the

' Marriage Arbitration Council for the area in which the . .

marriage is to be celebrated.

-



Prohibited

s

degrees

Permission

Idem

9.

10.

. . .8

C-105-

PROHIBITED DEGREES

No person shall marry another person 1f their relationship

is within the prohibited degrees of consanguinity or affinity set
out in Schedule II to this act whether or not the relatlonshxp is
of whole or half blood and whether or nol: 1t lS traced troug'h,

any -person of megmmate birth.

(1) Notwithstanding section 9, persons who are within the
prohibited degrees of consanguinity or affinity referred to in
. , h .

that section, may apply

£

(a) in the case of a customary law marriage, to the

customary’ court having Jurisgiction in the area in whieh

the persons live,
(b) in the case of an Islamic law marri \ge, to lrhe Islamic
- court, and |
-. (c) in the case of any other marriage, to the High Court

for permtssion to marry each other

(2) Where a ritual"o._t expiation to sever the relatianship of - ¢
consanguinity or affinity is required by the eustom

of a person who made application under subsection (1), the

court may, efter the performance of the rltual, grant the

persons permission to marry eech other.




N o -108-

' fdem - a (3) Where no ritual of expiation referred ta in subsection (2) is

required, the' court may, after being satisfied that the pefsons

referred to. in subsect:on (1) are of remqte proh1b| ted degrees of .

eonsangulmty or afhmty set out in Schedule I to” thls Act,

grant: the persons permission to marry each other. -

"o

Void marriage .11 "*A marriage is void where - e

ki

(a)the spouses "are ‘within the prohibited degrees. ofu_

consanguinity or affinity set out in Schedule IT to this"Aet,
‘and

r

= - -, (b) permission te marry is not obtained 'upder‘section

10.

BRIDE PRICE
Minister ) 12 The Minister may make regulations empowenng every Local
Government’Council to make, by-laws
{a). fmng the maximum limit of bride prlce in its area of

au thorlty, and v

(b) preseribing the manner in which the bride- price’ may’

be paid.

.

Bride price 13 ' (l) Every man Who mtends to marry a woman shall pay a bride -

' pr:ce dlrectly to the woman or to her pgrents' on her behalf _

before he marnes her



I_dcrnj - ' (2) The brxde price may take the form of money, merchanchse,
estate or any other thmg of yalue,

Refund of .« (3) A manis entitled to & refund of the bride price he

: bride price : paid to a woman where the marriqge does not take place on the -

C- . date fixed by the parties. . . .
Void marriage 14, A marriage is void where a bride price is not paid-in'accordahce' ’

. with the by-laws made hndér section 12.

Gift , 15. Where a man presents a gif t to a woman before they agree to,

marry, such a glft shall not be deemed to be Part or whole '
peyment of the bride price. |

CELEBRATION OF MARRIAGE

Minister 16. The Minister may make r.cg'ula_tions empowering -every Local -

che_rnment Council to maké by-laws applicable in its aree of
| authority : : .
(a) prescnbmg the maximum amount of morrey spouses

may spend in the celebration of their marriage, and
= {b) barrmg_ persons from’ the celebration of a‘ marriage.

Al - L]
. 4, . - i . . " .

Celebration - 17. A marrzage is voxd unless it is celebrated
‘ (a) in a Church a Mosque, a Shrine, a Mag'nstr&te's court

or any other place licensed for the cclebratlon of
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. . - . ) - . . . ' V ' ~ . V‘
Ne. 5 . , ' marriage under the Public.Order Decree, Laws of the
of 1978 . . ' Federation of Nigeria, 1979, and
() inthe presence of at least two witnesses, -

L]

) " REGISTRATION -

Registration 18, (1) Every marriage shall be registered,
of marriage | . (a) in the case of a customary law marriage, in the
K - | customary court hé.iring jurisdiction in the area in thch
the spouses iive; '

(b)- in the casse of an Islamie law rﬁarriage, in the Islamie

éourt; and
‘.: EE ) }
. (e} in the case of any other marriage, in the High Court. .
Idem . (2) The court shall register the names of the spouses in the
‘ Register of Marriages and issue a Certificate of Marriage to -
. '
them.
Iliterate. ~ {3) Where either of-the spouses is an illiterate, the C‘ert'i.fieate
~ Cap. 83 | « Oof Marriage shall be in accordance with the Illiterates
of 1958 o Protéction Ordinance, Laws of the Federation of Nigeria, 1958.
Fee ..~ 19, The court shall, upon payment of a fee to be preseribed by the
’ court, | |

Ao,

(2) make available the Register of Marriages for

inspection by any citizen, or



- - .
'l .

Registration
of child

Idem

Illiterate
Cap. 83
of 1958

Fee .

K
o

20,

) 21.

-109-

(®) issue an additional copy of the Certmcate of
Marriagetothespouses o o v

(D) Evenr(!'nld shall be registered
. (a) in the customary court ha\nng jurlsdictlon in the area

his parents live if they were married under customary

law-

i‘_rhe Islamic courf‘xhe parents were married uqder

Isl'ﬁ”mw law' and CT

(e} in the I-hgh Court if £he parents were married under
any other law. .‘ ‘ '

L

(2) The court shall registef the name of the child in the °

Register of Births and issue & Certiticate &f Birth to the i

parents of the child.

(3) Where one of the parents of a ohild is an illiterate, the -

Certificate of Birth of the child shall be in accordance with the .

Niiterates Pl_-otection- Ordinance, Law of tr_lé Federation of

Nigerid, 1}3. ' ' E

\ Y

The court shall, upon payment of a fee to be prescribed by the.

court,

(a) make avmlable the Register of Birth for inspection by

any citizen, or



oy

Proceeding 22.
1 B

for divoree -

. 1dem 23,

. - - ' U
P . . .

110~

(b) issué an additxonal copy of the Certificate of Bu-th to’

- the parents of the child or to the child.

DIVORCE

Any married pe"rson may institute a proceeding for divorce,

{a) in the case of a customary law. marriage, before the :
customary court having junsdlctlon in the area in which
the person liva;, \

{b) in the case of an Islamic law marriage, before the
Islamic court, and | |

{e) in the.case of any other marriage, before the ngh'

Court.

(1) Where a person files an application for divoree, the court

(a) shall notifiy the person's spouse by summons of the

-

application,

~(b) ‘shall order the Marriage Arbitration Couneil in’ the

area where the spouses live or & person with experience or
training in marriage affairs to attempt, to reconcile the
spouses,‘anc‘l ' .l |

(c) may make any sugéestion the "cou'rt‘deems desirableto

encourage a reconciliation between the spouses.
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‘No. 23
. S
of 1963

Idem '

Divorce

Decree nisi -

Decree absotute

’ 24- ’

- 25.

-

-

(2) A person nommated pursuant to paragraph 1)(b) shal! take ‘ o
the oath of secrecy m accordance with the Oath and

- Afflrmatnon Acts Laws of the Federatlon ot ngeria, 1963.

.. _ » ‘.

Where the spouses fa:l to reconclle themselvec and the .

‘Marrlage Artnbratlon Council or the person nommated pursuant '

‘ to parag'raph 23(1){b) certlfles to the court that it or he has

failed to effect a reconc:hatton between the spouses, the court, ‘

shall *proceed to hear and determme the suit” between the
spouses | i
(1) No divoree is valid unles granted. - i

(a) in the case of a customary law marr:age, 'by the
customary court having jurisdletnon in the area in Whlch

the former spouses lxve,

(b) in the case of an IslamAic laut m.at'riage, by the Islamie «~
court,and-. .. | ‘_ ¥

(¢) in the case of an'y other marriage, by the Hiéh Court,

(2) The court shall, upon proof by the applicant of any of the
grounds set out in Schedule IT to this Act, grant a decree nisi of

divorce to the applicant.

(3) The court shall, after the expiration of ninety days of the
grant of decree n‘is.i of divorce, grant a decree_ absolute of

b



,v.,
R R

T

Refund of

brxde prxoe

v,

LN

i Reg’istratlon )

of divorce-

Miterate

g Cap. 83
of 1958 -

o Fee

themseIVes. o 1;’.__“ - -

(4J ’f‘he court shall atter the g'rant of a decree. absolute, order

| a refund to the former husband of such part of the brlde price

- 8.

L

Nigeria, 1958

.as the court determmes if the marnage was not consummated

"

(l) A court that grants a decree absolute or dworce shall

X reglster the names of the former spouses in the Register of

vaorces and 1ssue e Certiflcate of Divorce to both of the

former spouses. -

c"'

(2) Where one: of tlle former spouses is an 1lliterate, the

Cert:ficate of vaorce shall be in accordance with the

l]literates Protectlon Ordance, Laws JT the Federatlorr of

it

(3) The court shall, upon payment of a fee to be prescribed by

the court

(a) make available the Reg'Ister of Divorce for inspection

" by any c:tizen, or a2

1

(b) issue an addltional ‘copy ;t‘ the Certificate of Divorce

to either of. the former spouses. -

.
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* %2 CUSTODY AND MAINTENANCE OF CHILDREN .~ .

. e,
- e

Period °f P (1) In thls secnon, _ _; j. \fr EUE

»

o contin‘enee , “ "mnety day penod" means a period of nmety eonseeutxve i

: 'calendar days

% S
“(i

)

Idem o o (2} For the.purposes of determimng the patemity of e ehlld
L B a female person shall observe a mnety day perlod of eontmence v_

after the dlssolutlon of her marnage. o "

, ’Deerned' | - (3) Where a dlvorced Iernale is preg'nant during the. mnety day
.pfa'terni.ty.: | permd of contnnence requlred by subsectlon (2), her ﬁwr
i ) R . ' husba.nd is deemed to. be the father of the ehlld in the absence -
‘ o .of e\ndence teo the contrary, and she is entitled to a reasonable
mmntenance frorn the former husbend duriné the pregnaney and |
’\ o ' untnl the chﬂd reaches 18 years ot age so long as she retains
| . - actual custody of. the ehild - ' |
4> . . : ‘ -
Idem . ° (4) Where the forrner hmbend dies before a child deemed to be’
hlS under subsectlon (3) is born or réhches 18 years of age,
- /- SRR | payment of a mmntenance allowanee referred to in that
Subsectlon shall be made out of the estate of the foriner
husband. ' ) e .

“ Rléﬁ torthem - 28, 'l‘he father and mother of a child have an’ equa.l right to the

cus tody'of eustody of a child born to the sﬁoyses .during the .ex:stence_ of

———



' achild

.'Custody of .

a ctuld

Intei-ests of

" child

‘Investigation }

Maintenance °
] ' .

Idem

o

-114-.

theu- marriag'e or conceived between the tlme of then‘ marnage

-and the end of the mnety day perlod of contlnence referred to -

" in sectlon 27(2)

29,

1y Whére a marriage is dissolved under sectiori 25 ot where the
spouses are living ap&rt the court may grant the custody of a

chlld born to the spouses to either of them.

' _. (2) The court shall take into conmderatlon the mterst of the

30.

chnld before g'rantmg custody to either of the’ former spouses.

(3) In takmg' into .oonsi_cieration the interest of the child, the
‘c‘ourt“s_ball investigate
() the l'iving conditions of the former spouses;'
.. (b) the. moral standard of the former spouses; and

() the physical and mental fitness of the former spouses.

(1} Wbei‘e"either ‘of .the former spouses is é’ranted custody of B
ébild.u_bdeb section 29, such former,spouse shall maintain the
child in accordance with the educational, moral, physical and
social standards directed by the court,

(2) The court may order both former ‘spouses to coh‘t;ibqte to

[

the maintenance of the child.
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- government
L

institution

. Marriage
terminated

by death

Death 6! a’

spouse

™ Registt’-at'ion

of death

3.

32.

33.

“15-
Where, in the opinion of ‘the court, neither of the former .
spouses is capable of mamtalmng' the chlld the court may

appoint a guardian for the chilg, or order the child to be

admltted mto an approved government mstltutmh
- DEATH OF SPOUSES

Where a marriage terminates by death, the marriage is deemed
to be dissolved by a decree absolute, and shall have all the

éonsequences of a marriage so dissolved. A\

Where a married person dies, the surviving spouse or, if there is
no surviving 'spouse,"the eldest child shall lodge notification of

)
i

the death,
(a) with the customary court having jurisdiction in the:
area in wh:ch the .deceased spouse lived if the spouses
were married under customary law; -
(b)_ with fhe Islamie court if the spouses were married I:."r“
under customary law; and
(e} with the High Court if the spouses were married under

any other law,

!'\. T \.‘

34.(1) Phe court shall,

(a) register * the nam_é of the deceased spouse in the

Register of Deaths; - !



B T

(b) issue to ‘the sunmnng spouse or the eldest chlld a

' Certlflcate of Death of the deceased spouSe- and
.(c) report in writing to the.Prqbate;Registrar of the'H'iglh. -

. Court the death ot” the deceased spouee | '
witﬁin thirty dajrs_.'of_the rec’eijpt‘ of the tlotificat_ion referred te_ :

~ in section 33.

Iiterate _ (2) Where a survivmg spouse or the eldect chald of the deceased
" Cap. 83 | spouse is an 1lliterate, the Certmcate of Death of the deceased
of 1958 _ spouse shall be in accordance with the Illtterates Protection -

.Ordmance, Laws of Federatxon of ngeria, 1958

Fee | (3) The court shall, upon payment of ‘a fee to be preseribed by

the court, »
M (a) make available the Registet of I-)'e'ath for inspection
by any eitizen, or | )
(b) issue an additional copy of the Certif icate of Death to

the surviving spouse or any child of a deceased person.

_SUCCESSION
Estateofa - 35. (1) Subject to this Act and the Holy Quran, every Muslim may
_.Muslim C dispose of his estate in any w'ay before his death and by will at
his death. |



- “achild

Estate of a

non-Muslim

"Devise or

bequest to-

Trustee

. No Property

in human being

=17~

‘ . (2) Subjeet to this Act, ‘every person other than a Muslim may

37,

dispose of his estate in any-way before his death and by will at
his-death.

(l) Where a person devises gr bequeaths the whole or a part of
hls &state to a child under I8 years of age, -
(a) in the ease of a devise or bequest made under.
customary law, the customary court having jurjsdlctlon in
' the area in whlch the testator lived; - ' |
(b) ‘in the case ofa de\nse or bequest made. under Islamtc ,
law, the Islamlc court- and-
_Vz(c) in the case of A devise or bequost made - under any
other law the High Court . o ‘ _ |
shall be a receiver, in trust of the devnse or bequ&et untll ‘the
appointment of a trustee and shall appomt a trustee to hold the‘
device or bequest in trust for the child until the Chlld reaches ‘
18 years of age . |
(2) The trustee appointed pursuant to subsect:on (1) shnll

admmlster the estate for the welfare of the child m such a

manner as the court may direct.

No'person shall be the subject of suceessibn. K



Dpr

- Equality among 38,

\ ) "I"-’lla"‘ -

_ The children of a person who dies intestate shall share

. ] :
equally the total of the ‘amounts that would otherwise be

children
payable to each of them under the apphcalbe law pnor to the -
cormng into:force of this section,
Inthtacy 39, "Wher? a person dies intestate,

- Duties of the 40.

Probate Registrar

»

(8) in the case of a deceased, pers;m married  under

customary law, the eustomary court having jurisdiction in ‘.

the area in which he lived; .

(b) in the case of a deceased person married under -

Islamie law, the Islamic court; and | :

(¢) in the case of a deceased person married under any

other law., the High Court - ‘
shall notlfy the Probate Registrar in writing of the death of the
c!eceased person within thirty days. after learning of the death

and shall adminis}tér the estate of tﬁe deceased person until the

P:jobate' Registrar grants Letters of Administration un’der'

-~

section 40. o ) ‘“j.---—
(1) The Probate Registrar s!)éll
(a') advertise four times in .

i} a national newspaper, and

ii) a‘local_ newspaper which. circtﬂatg in the state of '

residence of the deceased person,

-



Letters of

. Administrato.r"i“-'_._ )

"Caps. H and Il
of 1958

/Ia\em

Idem

. Punishment

41.

42,

~119-

within thlrty days after recewing notice of the death of

the deceased person an mvntatxon t‘or an application for
the grant of Letters of Adm;mstrgtior_l;'and
. (b} grant the Letters of Administration to a person who
satisfies the requirements of the Administration of
E\states Act, Laws of the Federation of Nigeria, 1958'or,
“if r.:ho such person applies within thirty days of the last

such advertisement,to the Administrator General.

(1) Every person who is granted Letters of Administration in

respect of an estate of a deceased Muslim shall admmlster the

estate in accordance with the Holy Quran.

(2) Every person who is granted Letters of Administration in

respect of a deceased person other than a Muslim shall

administer the estate in accordance with the Administration of a

“'Estates Act, Laws of the Federation of Nigeria, 1958,

. PUNISHMENT

‘ 2

Ij:very person who violates a provision of this Act-is guilty of an

offence and is hable on’ summary conviction to a fIne not

‘exceeding five hundred dollars or to imprisonment for a term,

not exceeding six months or to both.
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Civil remedy

Evidence .

Vested right

43

45.

~ CIVIL REMEDY

No proceedmg taken under thls Act agamst any pemon affects

the r:g'ht of an agg-rteved person to a legal remedy to whlch he :

s is othermse entltled o . /

EVIDENCE

In a proceedmg Under thjs Act, the court shall recelve in

evidence wnthout proof of the- signature or official character ot‘ 5

' the person who signed 1t

(a) a Certificate of Marriage,
() a Certmcate of Blrth-

() a Certificate of Dworce;.
(d)a Certificate o.f Death-

' {e) a certified copy of & recommendatlon of the Marnage '

’ Arbltratlon Counc:l and | _ |

| . (f) a certlfled copy of by-laws made pursuant to thls Act _ .-

by a Local Government Council

- VESTED RIGHT

L 4
.

This Act does not affect the validlty of a marrlage solemnized.

prlor to the comxng into force of this Act.
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- Rég‘ulat_ioﬂs 46. The Ministér rha}} make regulations - o
S~ | ' ,‘ . | (a) for carrymg the purposes and provmons of thls Act
' | into effect and T _ |
(b) prescnbmg the penalty to be imposed_on summary
convictlon for VIOIatlon of any reg'u]anon or by—law made
under this Act not exceedmg’ a fine of five hundred dollars

'or lmpnsonment for a term of six m>nths or to both

COMING INTO FORCE -

Coming into 47. ‘This Act shall come into force on the 'day this Act is assented_

'~ force " toby the President of the Federal Republic.of Nigeria. . .
S C ~ SCHEDULES®
Schedule s - Local Government Areas.

Schedule I. P:'ohiblted Degrees of Consanguimty and Affimty
Schedule . .  Grouinds for Dissolution of Marriage.

)

‘



N .

" State b

‘

Area

Awka, Ezeagu, Enugu, Ezza, Idemili,
Igbo-Eriti, Igbo-Eze, Ihiala, Tkwo,
Ishiely, Isi-Uzo, Njikoka, Nkanu,
..+ Nnewi, Nsukka, Qji-River, Onitsha,

U o - Uds, Uzp-Uwani, )
BAvucH: -+ Bauchi, Darazo, Toro, Alkaleri, Tafawa
' _ _ Balewa, Akko, Dukku, ‘Gombe,
L IR ' _ Tangale-Waja, . Shira, Katagum,
a : . g;unawa, Misau, Ningi, Jama'are,
m‘ .

[

BenpEL -« Oshimili, QOredo,* Okpebho,  Tsoko,
. o . Ethiope, Bomadi, Burutu, Okpe,
) e - Ward, Orhionmwon, Ovia, Etsako,
. '  Tka, Agbazilo, Owan, Ughelli,
‘ ., Aniocha, Akoko-Edo, Ndokwa,
Benve .. . .. " Ankpa, Bassa, Dekina, Gboko, Gwer,
e ’ Idah, Katsina-Ala, Kwande, Makurdi,
‘ - Oju, Okpokwu, Otukpo, Vandeikya. -
BoaNo . ... Bade, Fika, Biu, Askira/Uba, Ngala,
. ~ ' Bama, .Gwoza, Geidum, Kukawa,

.~ Nguru, Konduga, Maiduguri (Metro-

{

- %oliun), Damaturu, Fune, Gujiba,
- ambea, Monguno, Kaga. * =~ °. .

.Cross River .. Calabar Municipality, Abak, Ukanafun, |

-122 =

. ' SCHEDUIE'T

.:ANAMBRA T . Abakaliki, Aguata, A.n‘arnb,rﬁ, Awgu, ©

Akamkpa, Odukpani, Eket, Etinaa,

* Ikom, Ikot-Abasi, Ikot-Ekpene, Itu,

T - ' Ikono, Obubra, Ogoja, Obudu, Oron,

k -Uyo. “ e :'.

Gongora .. - Yols, Gombi, Song, Mayo-Belwa,

"y . . Fufore, Bali, Jalingo, Karirn-Lamido,

* Zing, Guyuk, Numan, Michiks,

S Mubi, . Ganye, Sardauna,. Takum,
ca.os o VWukard. | T

Imo .. .7..." Aba, Aboh-Mbaise, Afikpo, Ahiazu-’

' Mbaise, Arochukwu/Ohafia, Bende,

Etiti, Ideato, Isiala-Ngwa, Mbaitolif

‘lheduru,  Mbano, - Nkwerre/Isu,

-. Obioma-Ngwa, Ohaji[Egbcma[Ogutn.

. . Ohaozara, lsuikwuatofOkigwe, Orlu, -

AP L .o D on:l, .:',r. Owerri,, . Uk:w‘, .'_;‘_ lkwumo’, :

U

St <3 Umuahia,

LOCAL GOVERNMENT AREAS.

- Smté ]
KADUNA

»
.
by

Kano .. ..

Kwaga .
LaGos ...
Nicex ..

Ocun ..

Orino .
Oro ..

el

PLaTEAU

_’Arm

;7 Katsina, Dutsin-Ma, Funtua, Daura,

Mani, Malunfashi, Kagkiya, Zaria,
‘lkara, ‘Saminaka, Kachia, Jema'a;
Birnin:Gwan, Kaduna, :

‘Kano .. (Metropolitan), - Dambatta,

Ringim, Minjibir, Gezawa, Bichi,
Dawakin-Tofz, Gwarze, Tudun- .
" Wada, Rano, Wudil, Dawakin-Kudu,
‘Dutse, Jshun, Bimin-Kudu, Gaya,
Hadejiz, = Keffin-Hausa;, - Gumel,
Kazaure, - - '

.. Asa, Borgu, Edu, Ifelodun, .Ilorin,

Irepodun, . Kogi, © Moro, . Okehi,
Okene, Oyi, Oyun. -

‘Lagos-Island, -Lagos-Mainland; Sho-

' molu, Mushin, Epe, Badagry, Tkorodu,
© Tkeja. : . T .
Abuja, Agaie, Lapai, Chanchaga,
Gbazko, Lavun, Mariga, Migama,
Rafi, ' '

; Abeok;au'; " Odeda, Obafc:ﬁi-O\vodc,

. Ifo-Otta, Egbado-North, Fgbado-
" South, Ijebu-Ode, Ijebu-North, .
Tjcbu-East, Ijebu-Remo. )

.~ Akoko-North, Akoko-South, Akure,

Ekiti-Central,  Ekiti-East,  Ekiti-

' North, Ekiti-South, Ekiti South-

West, Ekiti-West, = Ero, Idanref
Ifedore, Ifesowapo, Ijero, Ikale,
Iaje-Ese-Odo, Onda, Owo. . -
Irepo, Obokun, - Atakunmoss, Ife-
lodun, Iwo, Odo-Otin, Oshogbo,
Ejigbo, Akinyele, Ifedapo,  Kajola,
Lagelu, Irepodun, Ibarapa, Ede,
Iseyin, Ibadan Myhicipal, Irewole,.
Oluyole, Ila, Tlesha, Ogbomosho,
Oranmiyan, Oyo. "’ : :

.. Akwanga, Awe, Bassa, Jos, Barikin-

Ladi, Kanam, Keffi, Lafis, Lang-

" ", " tang,  Mangu,’ Naura?n, Pankshin,

Rrvers - -

SoroTe

Shendam, Wase. © - .
Port Harcourt, Bonny, Bori, Tkwerref
Etche, Degema, Brass, Ahoada,

- Yenagoa, Sagbama. -

* Argungu, Birmin-Kebbi, Bunza, Bagudo,

. Anka, Silame, :Bodinga, Gwada-
bawa, . Gummi,. Gusau, Kaura-
Namoda, Isa, * Sokoto, Talata- ,

- Mafara; Wumo,-Yabo, Yauri, Zury,
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'SCHEDULEN

~ PROHIBITED DEGREES OF CONSANGUINITY AND AFFINITY

A mamage of a male spouse is voxd where a female spouse is or has been hls

| COBS&EIJH‘II ty

: _rancestrgss._
descendant |
'sist‘er -
ft;thérs's sister

. mother's sister

brother's daughter

. sister's daughter
foster mother

fbster‘_sister o

Afﬁmm

wife's mother
wife's grandmother

wife's daug'hter

‘wife's son's daughter ‘

wnfe's daughter's daughter
father's wife

son's wife -

son's son's wife

daughter's son's wife = -

A marnage of a female Spouse is void where a male spouse is or has been her

Consanguim ty

‘a_ncestor 4
descendant
brother

father's brother

: mothers brother .

'brother's son
sister's son

- foster father

" foster brother .’

foster son

B husband's father" ,

Affinity

husband's grandfather
husband's son

husband's son's son

. huband's daughter's soﬁ '

, motﬁer'shnsband’ L

grandmother's husband

~ daughter's husband

son's da_ughter's husband
daughter's daughter's husband
4



" Barrenness or impotence.

LT e e

SCHEDULE II

GROUKNDS FOR DISSOLUTION.OF MARRIAGE

leure of a husband to consum mate a mamage

-

-Either-of the spouses has commltted adultery and the other spouse finds it

mtolerable to live with the adulterous spouse

/

. Habitual drunkenness, com mlsswn of rape, sodomy, bestiality or any

to live with the other spouse, |

A physical or a mental defect.

Cruelty, B e . £

L

Failure of a husband to maintain his wife.

Desertion by either of the spouses for & continuous peri'od of one year.

B

- A husband marrying another wnfe wi thout the permiss:on of the Marnage .

Arbi trat:on Council
Refusal to resume cohabitation wi thin one year after a reconciliation. '

. . Living apart for more than two continuous years without just cause, -

The marriage has broken down irretrievably.

mlsbeha\nour because of which the other spouse cannot reasonably be expected -

>





