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INTRODUCTION

- The approepriateness of admitting the results of.polygraph-;

or "lie detecter"——tests into :criminal court evidence is a much debated

legal issue. This is particularly true in the United States where many

states have fairly recently permitted admission of this. evidence in the

criminal courts when there is an agreement by the defence and prosecution

-,
-~

to do so, .However when objectidns are raised byueither the defence or
the prosgcution the results of polygraph tests have not generally been
permitted to be entered into evidence by the criminal coUrts, this.being v
attributable to varying arguments against its, admissibility

| While there are many objectipns to admitting tnis type of evi-

dence cited in the literature and court decisions, the two primary quet—
~ . ‘. . vy .

tions involve the apparent insufficient validity and reliability of the

“test and the fear that such evidence may unduly affect jury degision-making.

L L RS

This latter objection reflects a concern that juries will bé so impressed
by the seifntific_value of this evidence that it-would beeome‘the sole or
primary determinaﬁt of the eventual outcome; thus the jury system would be’
uaurped and'repladgd by.a "erial by polygraph". While these two primary
objebtiqns appear separate, they are not: the demands for validity and
reliability of polygraph testing-—which man;avi . as extraordinary demands--
appear to be predicated on the assumption that juries”éill be overwhelmed

by such evidence. |

To shed some liéht on this issue, a_simulated jury experiment

was designed to asgess the impact of polygraph evidence on jury decision
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| ' making. This_involyéd‘having a ﬁﬁmbe; 6f.deliberéting juries, comérised of

; ' 7 cpmmunity voluntegfs!_hearing gour criminal tfial cases! a conﬁ;ol caée
R - which was derived from the evidence of an actual case, two experiméntél

| cases whicﬁ were the same as the control case with the exéeption that

! B 7 ﬁolygraph evidence that was'either favouraﬁle or unfanurable to the accused's
case was added, and a comparison case which again wés‘the same as the control

case but had character witness ‘testimony added. By comparing the results of

the-expérimental cases with the control case this design enébled*a'ﬁeasure ..

of -the impact o} the addition of favourable or unfavourable.polygraph evi-

dence on jury decision—makiﬁg, while a comparison of the results of the

experimental and comparison cases enabled a measure of the impact of poly-

=

graph evidence relative to other testirmony added to provide the jury with

-

similar information, about the accused, i.e: the accused's credibility.

This stud& should provide val;ablﬁiinformation to legal scholars
E + . and practitioners about a highly contested_and heretofore little résearched
. : legaluissué. Further, it édds_tq the existing body of knowledge about

issues in mock jury research. .
L]

3

The first chapter of this thesis is concerned with a review

of criminal court decisions and legal literature regarding the admissi-

bility of polygraph evidence, a brief review of the scientific literature

on the validity and reliability of the polygraph test, and a thorough review

of previous studies of the impact of polygraph evidence on jury decision-

e T T

making.
The second chapter operationally defines "undue" jury influence

i and describes the method emﬁlofédqin the experiment, including efforts taken
» ., .
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. to maximize generalizability, the sampling method, descriptiomns of the case

and qﬁestionnhire materials, and experimental procedures, - -
é}x Subsequent to tﬁis'a description and discussion of the results .
of'fﬂe experiment is presented. Due to the large amount of data presented
here the results have, for the conveniénce of the reader and to assist in
better comprehension, been divided‘into two sepafaée chapters, The first
of these chapters mostly concerns a deécription of thé'auries,_gn analysis

of the social characteristics of the jurors, decision résults, the relation-

ship between social characteristics and decision results, and algyggﬁsis
. , R Y]
of the effects of the deliberation process on jurxox final @gélsions. The

. -

second of these chapters concerns juror responses to therevidence, this

iacluding deliberation discussions of the evidence, ratings of the evidence,

and an analysis of expressed juror attitudes and their relationship to

decisions made.

A summary, discussion of the conclusions and suggestions for
further research are presented inm the final chapter, while the appendices
present the case materials and éuestionnaires utilized,as well as some

secondary tables of data obtained.

PP

e
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I

REVIEW OF THE LITERATURE

1. The Admissibility of Polygraph Evidence in Criminal Trials

"If ever there is devised a psychological
test for the valuation of witnesses, the
law will run to meet it." (Wigmore, '1923:
875). .

It is ironic that in the same year that John Wigmore, a
Tespected legal sgholar‘of Anglo-American evidence law, made this'stéte—
meﬁﬁ the first court test of the admissibility of‘ﬁqugraph\("lie-
detector")‘evidence took place. 1In the often;gited American case of
Frye v. the U.S. (1923) the courﬁ did not run to meet the results of

-

Marston's systolic blood pressure test, but rejected its admissibility

on the grounds that the technique had not ygt gained sufficient standing
and recogniticn‘in the scientific community. Since téatvtime significant
advances haﬁe been made in instrumentation, qqestioning techniques and
demons trations of the wvalidity and reliability of the polygraph technique.l
Accompanying this soph;sticatioﬁ-there has been an increased willingness

by the courts to admit this type of testimony into criminmal trial evidence.

Polygraph test results have been admitted into criminal court

evidence in several countries, including Yugoslavia and Switzerland {(Abrams,

1977), Japan (Fukimoto, 1980; Takahashi, 1976), Poland (Waltos énd"Widacki,

1980; Widacki and Romig, 1975) and is used in a pre-trial stipulatiom

LS

1 For déscriptions of the present status of polygraphy methods see Reid
* =" and Inbau (1977) qr Abrams (1977).



(agreement) procedure in Israel (Cohen, 1976). In Canada, in a British
Columbia Supreme Court decision (R. v. Wong, 1577)_it has heen admitted
directly into testimony, though in'a subsequeﬁt appeal of.this case on a
different legal point the appeal court described the admission of the

polygraph evidence as improper (Bradley, 1979). .In doing so, the B.C.

Court qf Appeal referred to the case of Phillion v. the Queen (1977).
In this case the Canadian Supreme Court rejected it ;n the primgry grounds
that the manner in which the polygraph evidence was attempted to be intro-
duced was hearsay in nature. Howevef, the Supreme Court appears to have
~ left the door open for future consideration where an attempt may be méde
to admit this type of testimony under different circumstances,? Admission
of this type of éfidence has also been rejected In a quasi-judicial séféing,‘
a Royal Commission inquiry (Morand, 1976). HoweQer} in&irec; admiséion,
as part of the "evidence of a ps;chiatrist, is permitted by case law (R. v.
Phillion, 1973} and this procedure is utilized occasionally in Canadian
courts (Bradford 1979)

The use of polygraph evidence in the criminal courts of Canada
«1s very limited and does not'rgpresent é ﬁajo¥ iegal issue.l ngevfr, quite
a different siﬁuation-existg in the United States. There, éhe ;dﬁissibility
of such evidence has been the subject of 427.reported court decisions o
;(mostly criminal dourt) between 1923 and 1978 (Ansley, 1978), and thig is

considered an important legal issue (Abell, 1977). It is admitted into

2 For discussions of this decision, see Tennenhouse (1978) and Bradley

(1979). For lower court decisions on this case, see R. v. Phillion
(1973) and R. v. Phillion (1975).

-8 ‘ .
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testimony relatively frequently and all signs indicate that.poljgraph .

evidence-mey be moving toward more general judicial acceptance (Semakow,

. W A
1979; Wwaltz, 1975).

o .
Since the Frye decision there has been an increasing willingness

on the part of U.S. courts to admit polygraph test resuits into testimony.3
The case of People v, Houser (1948) was the first state appellate court

-

.decision permittigg the admission of this evidence by means of a stipulation

procedure. Such a procedure involves a written agreement between the
defence and prosecution to have the accused, with his/her consent, undergo
polygraph testing and ;omit the results into evidence whether they favour
the accused or not. This is subject to subsequent determinations by, ‘the
judge of examiner competence and proper conditions of testing, cross-—
examination by the unfavoured party, and cautionary remarks by the judge
to the jury, if one is'employed.4 Since Houser, most states have ruled
an the.issue of stipulated admissibility: currently, twenty states permir
alimission by this procedure (Lykken, 1981) while seﬁen states have not

decided the issue (Spade, 1979). In fact, .in one U.S. jurisdiction, the

prosecution is obliged to stipulate admission of this evidence unless it

' can articulate justifiable reasons for not'doing so (Doran, 1981). There .
*is an apparent recent trend to favour admissioo of polygraph evidence; of

twenty-three states that adjudicated this issue between 1975 and 1977,

3 o ‘

For thorough reviews of the issues and U.5. courtrdecisions, see;-
Rydstrom (1979), Spade (1979), Squires (1978), Abell (1977), Abrams
(1977) or Reid and Inbau (1977). Ansley (1978) also provides summarieg
of all reported decisions regarding the polygraph between 1923 and 197§;
this is updated by the periodical, The Polygraph Law Reporter.

4

. For the generally eccepted rules of stipulated admissibility, see People
v, Valdez (1962). '



kind of quasi-acceptable status of polygraph evidence in many U.S. courts

l§76;,SeVilla, 1975; Tarlow, 1975; O'Connor, 1974; Jennings, 1974;:Richardson,

1974; Altarescu, 1973; Landers, 1973; Note, 1973a; Note, 1973b; Wicker, .

»

-

sixteen permitted admission with stipulated consent (Spade, 1979)., In the
Federal courts,three circuits have permitted admission by stipuiation, one

has rejected it, and seven have not decided the issue (Spade,‘1979). This

. ’ at
-~

is seen by some as a prelude to more general admissibility in future (e. g.,
e

Spade, 1979; Samakow, 1979; Abrams, 1977; Bailey and Rothblaﬁt 1977; Reid

and Inbau, 1977; Waltz, 1975). .-

While the courts have shown a readiness to accept admission by

‘stipulation, cnly a few courts have permitted admission over objection by

v\

:the prosecution (e.g. U.S. wv. Ridling, 1972; U.S. v, Zeiger, 1972), but

these decisions have been gquickly overturned on appeal. These decisions
(see Abell, 1977:31) do appear to reflect a liberalization of attitudes
toward polygraph evid'ence end this may presage a more general liberali‘za—
tion. Nevertheless, polygraph results are still only rarely admitted into
evidence over objection by the defence or prc;ecution. v
The issue of the dcre general admissibility of polygraph test
results has evoked a great deal of scholarlf and legal ergument, causing
one obsecver tF characcerize this debate as the "War of the Polygraph"
(Spade, 1979). Man&lfevour admission (e.g. Doran, 1981; Matte, 1980;
Bradley, 1959; Silverburg, 1979; Jones, 1979; Spade, 1979; Riley, 1978;

“ta

Abrams, 1977; Bailey and Rothblatt, 1977; Reid and Inbau, 1977; Jacobs,

Yot

1972; Mcformick, 1972; Harmon, 1968; Note, 1968; Wall, 1965; Kaplan, 1964;



Pfaff, 1964; Ellis, 1962), ;ut many present cogent arguments, against
a%mission {e.g. Lykken,AlBSl, 1978, 1975, 1974; Greenspan, 1980; Purich,‘
'1979; Abell, 1977; Morand, 1976; Forkosch, 1975; McLéan, 1975; Roper, 1975;
Radeck, 1972; Kuipers, 1971; Burkey, 1965; Laymon, 1965;-Skoiaizk, 196£;
B%yle, 1959; Koffler, i957; Silving;‘i956;lLevitt, 1955¢ Forﬁosgh, 1939).

’ Thé arguments against adgission-of-;his type of testimony are
manifold. Undoubtedly, insufficienf'dem&nst?;fion of the polygraph's .

" validity and reliability is the most frequently cited reason‘for.excﬂhéiog
of this type of evidence,>. However, several other collateral legal issues
have also been raised. These include: misleading ‘the jury or usurping
its functiou; problems with a d;fence—appointed e#aminer, attenuation of
the trial process, conflicting polygfapﬁ.evidence léading to a '"battle of
expéf;s“}.breaching an ultimate issue.(the credibility of thF-accused),
‘thelneérsay nature of the eviﬁgnce, ana the viélati&h of therpriﬁilege
against self-incrimination (Abell, 1977). ‘Soﬁé ppponenﬁé 6ftthe polygraph -
have suggested that arguments based on insufﬁiciént validity and reliability
are dgqmed to failure and that these céllateral issues shoﬁi& be emphasized
;(eng Forkosch, lé?S; Radeck, l§72);

Féremqst among these collateral issues is the expressed fear
that polygraph evidence may have an undue influence on the decision-making
- of jurors (e.g. Quon, 1981;'Lykken, 1931; Greensban, 1979; Jones, 1979;
_Spade, 19?9; Abell, 1977; Lempert and Saltzburg, 1976; Roper, 1975; Forkosch,

+ 1975; McLean, 1975; Gafvey, 1973; Note, 1973a; Koffler, 1957). Riéhaédson

For critiques of polygraphy methods, see Lykken (lel, 1978, 1974),
Morland (1976), Moss (1965), Skolnick (1961). . :

P



(1974) and'Mcéormick (1972), two respected experts on evidence law, have
suggested that this is' the real, unarticulated reason behind the court's
rejection of the polygraph. It is significant in this regard to ngte that
the same court jurisdiction, the District of Columbia Court of Appeals,
which established the Frye precedent recently rejected the ad?ission of
.polygraph evidence ggain. On thﬁg occaqﬁon, however, the subgtantive
reason given by the court was notfinsufficient validity and reliability,

but ratherfthe "undue defergnbe" that the jury might accosd such evidence

(Smith v. U.S,, 1978).

There appear then to be two primary -reasons for exclusion of
this type of evidence: first, concern about whether the test is suffi-

ciently valid and reliig;aq/ggd second, the concern that such evidence

might unduly influence jury dec}sion-making. While these two concerns
appear Eo_be distinet and separate issues, they are not as-separate as

.

they, appear at first blush, They are, in fact, inextricably intertwined.

2. The Validity and Reliability of the Polygraph

The validity and reliigility of polygraph testing is, of course,

pertinent to any consideration of the court admissibility of such evidence,

Evidence is introduced to influence the decision-making of“the jury. if
a test is neither wvalid nor reliable the influence on the jury decision-

making of testimony based on such a test could be considered to be an undue

influence. hﬁ

~

Abrams (1973, 1977) has provided two reviews of the literature

on the validity and reliab%}ity.of polygraph testing. In both reviews he
n



.ﬁe concludes that field gtudies of polygraph validity point to an accuracy
of about 90%, although one-study_reports a result as low as 637 and the
more well-controlled studies report results in the 80%Z-90% rangé.6 These'
‘studies indicate that there may be considé?abie variation in the accuracy
of diagnoses according to the degree of examiner experiencé, more e#per—
ienced examiners achieving better resul;s.r Field studies involve the use
of a subject population consgisting of actual cases. These studies suffer
somewhat insofar as it is difficultlto establish the "ground truth" --
whefher, intﬁact, the subject was t;uthful or deceptivé. In such studies
the ground truth is established og the basis of (a) subsequent confession
oflthe actually guilty party, {(b) a decision'based on case materials by a
panel of legal experts, or (c) court cutcomes., A secend problem encountered
in such studies is the difficulty in determining the grounds on which the
examiner arrives at his decisions. Hethas at his dispésal chart readings
of the physiological parameters and it is om this that he is expected to
base his decision, However, he also has the opportunity to observe
behavipural cues and to read case materials (e.g. police briefs), both of
which could’influence hi; decis%on. Somg‘studies attempt to control for
this by having separate examiqérs blind rate only the charts from verified
cases and render decisions. Such blind raters do achieve a somewhat lesser

degree of accuracy, suggesting that behavioural cues and knowledge of the

case do ceontribute somewhat to accuracy.’ The accuracy achieved in these

Recent examples of field studies include: Bersh {(1969), 87.57 accuracy,
or Barland (1975), 86.7%, 78.7% and 89.77 accuracy on different criteria.
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studies is still fairly high howeﬁer, most above 85Z, but one as low

as 63%2.7 ’ ,

-

.In addition to field studies, there are laboratory studies.

‘

" These Stiiii:ﬁi:iﬁ,sfhen utilize a paradigm in which some subjects parti-
cipate in %" crime and are offered a moﬁetary incentive to 'beat"

subsequent polygraph testing by an examiner unaware aof his actual guilt

or innocence, While these studies eliminate the problem of correctly
establishing'tﬁe‘ground truth they are criticized by polygraphists on the
plausible groﬁn§s tha ‘such suhjects‘bave little real investment in the
situation and thus aié unlikely to eiicit marked deviétions-iu the physib—
logicél parameters measured, Still, in the more fécent studies rePprted
by Abrams (1977), most indicate an accuracy of 80Z or greater, though one,
reports a resﬁlt of 607%-707 accuracy. .

Reliability in polygraph testing is measured by obtaininé
inter-rater decision concurrence bésed on chart interprétation alone or
by having tge same examiner decide the same case after a considerable
(several months) interval. In the review by Abrams (1977), field studies
have'reported a reliabi}ity ranging from 777 to 897, averaging 847, while

laboratory studies have yielded reliability coefficients ranging from 727

to 96", averaging 887%.

-~ . b
There are also some recent studies not reported by Abrams,

~

Raskin et al. (1377) devised a numeric scoring method for chart interpretation,

Recent samples of such blind rater studies include: Horvath and Reid
(1971), 87.8%Z accuracy; Hunter and Ash (1973), 867% accuracy; Slowick
and Buckley (1975), 87.27 accuracy; Wicklander and Hunter (1975) 88.37
accuracy; and Horvath (1977), 637 accuracy. -



and with this method 100% decision agreement was achieved ﬁith two examiners
deciding sixty cases on charts alone. in another experfﬁent reported in
the séme articlé, twenty—-five polygraph examiners indepgnden;ly‘ev&luéted;
the polygraph- charts of sixtéen verified cases. Results indicated 85%

agréement in decisions, and an accuracy of 797 correct decisions, 137

-

. [
inconclusive results, and 87 errors. Excluding inconclusive resultss,an

accuracy of 90Z was achieved, while those gxaminers who utilized numeric

scoring methods achieved significantly better accuracy (99%) than those

who did not (88%). . o 7 ’

!

Podlesny'aﬁd Ra§k£;\$1978) utilized three differept question-

ing techniques on"sixty subjects }articipating in a mock crime paradigm$

Charts were rated blind by means of a numeric scoring method. Accuracies
. N h . ! .

achieved for the three questioning teéhniques were 947, 837 and 89%Z.° One ..

n“

hundred percent agreement in the decisions of two independent exdminers

.

was achieved.

Raskin and Hare (1978) utillzed a mock crlme paradigm with a
sample of 48 prisoners, half of whom had been diagnosed psychopaths.

Results Indicated 88% correct decisions, 8? Inconclusive regults and 4%

-

incorrect decisions (963 correct decisions, ‘excluding inconclusives). In

- . N

addition, psychopaths were as easily detecfed in l}ing or truth-~telling -

{:ﬂs n0n~psychopaths, this Undermining the common bgllef that a "real con"

can "beat'" a polygraph test. .In a follow~up of this study the same

8 Some consider the exclusion of inconclusive results’ in calculating
accuracy questionéﬁle (e.g. Moss, 1965). Polygraphists argue, however,
that this is acceptable since inconclusive results have no practical
application (e.g. Reid and Inbau, 1977).

.
- h]

-
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- : examiner re-scored and re-decided the'cases_on charts alone after a two

year interval, producing 957 correct decisiogs (excluding ingonclusives)
. . N ’

~

and no disagreements with the previous decisions (Raskin, 1978). ‘"‘

It is significant in these recent studies that when the test

'

erred the errors were predominantly false positive -~ the conclusion that ~

. . b e .
. the subject was deceptive when in fact he was telling the truth (Raskin,

1978). ' . o \ ST

Lykken (1975}, pe;hass the most outspoken and severest critic
. B v .

of the polygraph technique} has .conceded that the polygraph is éné of the ..

- JqIoS t valiqusychological tools we pOsses; and that, i; the‘hands ofl; ) ﬁ-

i i . gapéble examinér, the fes; can achié;e éﬁ accuracy ;} 907 (Raskin, 1978):‘

L
-

The results of research, particulérly that conduc¢ted within

S " thé past ten'years, indicates that this is a test which, in the hands of

- -

_well—f?gined:and experienced examiners using apptopriate questioning.tech—

niques and .a numerip-scofinghmethcd for chart interpretation, can probably
1Y

achieve a_validily and reliability of greater than 807, and possibly more
X - . 4 '

than 90Z. However, demgnstrétion that a test may be sufficiently valid

)

{

]
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. and reliable to be of some scientific merit does not necessarily mean that

it is sufficiently valid and reliable to'apply its results,. Considekations,

| - '
of the sufficiency of that validity and reliability are influenced by social,

-
v

i policy considerations; _‘ the degree of validity and reliability demanded
| | i i
i

of a test will vary with the apparent social import of its applications.

¥ -

¥
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. 3,. Jury Influence Arguments

R The issue regarding the effect ofpthis‘type of evidence on
juries reflects a concern about the possible uneritifal acceptance of the

polygrgph results. The Scientific-trapbimgs of the' polygraph test and its

- ' Al

implied technical and scientific sophistication would be impressive and

»
. x
A +

could the argument goes, be seen as providing. the ' 'answer" to .the primary

N, o

issue with.whioh the jUry is concerned the cxedibili£§ of the accused.

*Thus “the traditional function of the jury would be usurped resulting in

-

©a "trial by polygraph" (e.g., see Lykkan, 1981 Abell 1977 Forkosch,

L] -
~ .

1975; Radeck, ,1972) ) . -

- AN

- This argument is' in pert, predicated on-the assumption that

’

North Americans have an‘ebiding faith in;machines: \

v A "Our:society, with its deep respect for limjtless
- téchnology, tends to believe.that machines do not
lie, and to listen to a machine more than the
" opinion of an expert." {Radeck, 1972:295) -

.

The argument furtper assumes .that th;s faith will lead' to a belief that

polygraph results are infalliole,;as expressed in a recent U.S. dourt- ..
decisién: - IR e "
: . "A foremost comcern is the’effect such ev1dence
T will have on juries. ... when polygraph evidence .

is offered in evidence at,trial, it is Tikely to'7

.+ be shlirouded with'an aurg of infallibility, akin o ) .
*  td the ancient. oracle of Delphi" (U S. v. Alezander, .
1975: 168) : ) P - o

~ -

- ' ~

Similar concerns have been expressed in other U 5. ,court

-

1
\

decisions (Smith v, - U, S., 1978 Commonwealth V. Juvenlle, 1974 dissenting

4

- 2

‘ opinion' U.S. v. Wilsonm, 19?3 U S. V. DeBetham, 1972 People v, 'Leone,
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£ . M

1972; People v. Sinclair, 1970; U.S.'v.-Stromberg, 1959; People.v. Davis,

- v - 1955) as well as a Canadian decision (R. v, Philliozld}ﬁi37f’/

- Such arguments have led several commentators (Lykken, 1981;

; : | Samakow, 1979, Bailey and Rothblat 1977; Richardson, 1974; Note, l&?3a'
. McCormick, 1972; Kuipers, 1971; Kaplan, 1964; Ellis, 1962) to note that
vl ' ‘ the U.S. courts seem to have applied more stringent standards of validity
and reliapility for polygraph results tnan they haYe for.other types of
R » evidenoe. For exemple, acceptable evidence such as voice print identifi-
! : ) ;v ecation (Note, 1973a), haliistics tests (Wall, 1965), handwriting identifi-
. cation (Lykken, 1981) and radar (Time 1979) are of uncertain reliability,
y . 'yhile psychiatric diagnosis (e.g. Rosenham, 19?3; Jackson, 1969; Teiterlin, ?'l_

7

1968; Ashk, 1949) and ~eye-witness testimony (Loftus, 1981, 1978; Wells,
- . DI L

-21978; Buckout, 1974) are notoriously unreliable, and even fingerprint.

identification and ballistics testing are not infallible (Eykken, 1981).

B
~

|
f
!
% The redson for this dlfﬁerential application of standards appears to be
|

i 1

~ the possibility of uncritical acceptance of polygraph results by the Jury

This position ie cleerlx reflecteo-in the. logic of a Canadian decision

. . ~
v * rejecting admission of this_evidence:

", ..but one.mpain reason for the exclusion of.

i this kind of evidence must remain, and that is
f when its reception would not assist and might
| ’ v mislead. Where a jury, by reason of the'tech-
i ~ nicality of the evidence might'be tempted
blindly to accept the witness' opinion, then

it is important that the witness' opinion be
free from all possibility of error.” (emphasis;

. added) (R. . Phillion, 1973:563) S
. M
‘.‘\ g " o e e om
7 ‘ n \ = "- -
e Tl ‘ ‘:_' :
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e be undue-#nd that juries actually view this evidence as infallible. In ~

Thus the current requirement seems to be not just substantial validity and
reliability, but infallibility (Kuipers, 1971; Kaplan, 1964) er, at the

ieast,‘a much higher degree of accuracy than other forms of testimony (Radeck,

1972; McCormick, 1972) , L . » T o
Proponents of the polygraph (e g. Sevilla, 1975; Tarlow,: l975)

{
and some courts (e.g. U.S. v. Ridling, 1972; R. v. Wong, 1977) argue that

the polﬁéraph‘test is not presented in con?thas7$nfallible‘and.that;lhith
cross—examination and proper direction froﬁ.e‘judge notﬁtp niew«tne evi-
”9qdence as conclusive, results would be critineliy assessed by fnrors andl
not have the‘undesired undue influence. However, even some of those”who
‘niew:admission favourably concede that tlre danger jis appreciahie (Mcdntmick,
1972) or that such evidence could ha$f2? disporportionate amount of influ-
ence on trial outcomes (Harman, 1968; Note, 1968). 'One'advocatef(Altarescu,
1973), wary 'of this potential undue influence, has even suggested limiting
1ts use only to non-Jury trials and, in fact, one U.S, court jurisdiction,

FERS

Louisiana, has limited admission to non-jury trials bepauee of this danger

'(State v. Catanese, 1978).

.

-:"; Since the demand for 1nfalllbillty or near infalllbllity of

-..._\u

polygraph test results is predicated on the belﬂef that such results will
have an undue or overwhelming influence on juries, the influence that such

ev1dence ‘has on jury decisions becomes a pertinent area of inVEstlgation.

\
1 .
?

“1f Juries invariably decide on the directlon indicated by the polygraph

- eﬁidence then it could be assumed that the influence of such evidence may

- . >
L NTS
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such an ‘event the demands fbr infallibility of the test could be comsidered

justified, However if such a tendency does not exist, then it could be

am ot

L

assumed that juries view' this ‘evidence critically in relationship to all

the other evidence. In such an event the demands for extraordinéry vali-
- - . [

dity and reliability would be logically untenable.

4. The Influence of Polygraph Evidence on Jury Decisions

b

4

There is a relatively scant amount of-~dnformation available

céncerning the impact polygraph evidence has on jury decision-making.

‘There are, however, three available types of studies dealing with this

subject. Thﬁdﬁirst type seeks to determine the impact of this evidence by,
- N -

examining the t&sults of actual jury cases where such evidence has been

admitted. In such cases a jury that returns a verdict. that is consistent
with the findings of the polygraph (il.e. truth-telling equals acquittal,

v I
LR -

depépt;on equals conviction) could be considered to he influenced, though

el e
L

not ngcessarily unduly so beciuse the jugm“may have grrivgd at that deci-
sion based on other evidence. HOWEGer,'a juE;~whichmreturns a verdict
contrary to the findings of the polygraph;is'conqidered to prdﬁfaﬁhclear
and obviousqpfoof that the jury was n&t overwhelmed by the evidence.
There is not an existing tally of the outcomes‘zgj?sample of jury trials
where polygraph e&IEghce héé been admitted., However, Tarlow C197?) cites
some U.S5. cases where-contrary results oécurred: To these gﬁét be ‘added

the only two reported,Capadian cases -where polygraph evidence was admitted,

once diréptly (R._v. Wong, 1977), and in ‘the other via a psychiaﬁrist (R. V.

* ,
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Phillion, 19735. In.both caggs the polygr;ph results indic%téd the‘acéuSEd
was telling fhe truth,_but the juries returned guilt§ ver&icts.. These few
cases. clearly suggest that at least some juries have not been overvhelmed *
=Ur‘ﬁﬂauly ihf%uenced g& this, type of evidence.

’ The’ second type of study_invoiﬁes interview follow-ups of
jUrdfs exposed to polygraph‘evidence in actual trials. The;e have been
two such studies. In both cases the jury returned a verdict consistent
with th; findzngs of thé p;lygraph. In 'the first, Forkoélh (19395 gues-
tioned ten jurors who had delibérated in the first U.S; case {(in 1938) in
which polygraph evidence was admitted. ‘AJthough none af?these jurors
-indicated his or her decision was‘based svlely on the polygraph results,
five were so impresséd by tﬁe apparent scientific vglue of the evidence
. that. they accepted it uncrit;cally, six felt,it‘demonstrated conclpgive B

" proof, and four indicated they would accept such evidence as conElusiGe
: . X :

if they served as jurors- again. Forkosch concludes that the p&lygraph

evidence in this case had an undue influence on these jurors.

’

In a more recent study, Barnett (1973) iﬁterviewedleight of
twelve jurots who indicated that they were impressed by.the polygraph

expert's testimongiand were convinced the test was valid, =~ They were not,

-

however, able to decide what weight they should attach to this testimony

and thus put it aside, arriving at their decision on the basis of other

-

evidence, They also indicated that had the case been more ambiguous the .
Cz;;fpplygxaph results would have been sufficient to raise a reasonable doubt.
Barnett concludes that the polygréph evidence in this case did not have.

. T

f an undue influenee on these jurors.
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Finally, the-differences in the results of these two studies may in part

[ARELS
Y
s

In the first of these studies there is a comsistency between

~

the jurors' behaVviour and their report'oﬁ.the influence of the evidence --

their decision concurred with the findings of the polygraph test and they
report significant influeﬁce by the evidence. In:the second study, howe

significant influence by the polygraph evidencé cannot be discounted even

‘though these jurors reported no” influence. It is questionable whether

J—

jurors could completely put aside such evidence (or any evidence} without

.some influence. Further, while jurors may discuss evidence only a littie

and report little or no influence, their decisions may still be signifi-

» cantly affedtgd by such_.evidence (e.g., see Markwart and L&nch, 1979).

be attributable to differences in the impressionability of the public --

prospective jurors'-- during different time periods. Arguably, a less z -

scientifically informed and less skeptical jury exposed to a less well-

~.
known scientific technique-in 1938 could be more impressed by such evi-

~

dence than would a jury in 1973 that could likely be compqsed‘of members

that are more scientifically informed and have at least some familiarity

with the polygraph technique.

-

The third type of studies are quasi-experimental or expéri—

e

mental ones which attempt to assess the impact of polygraph evidence on

jury decisions in a simulated setting. There have been five such studies.

- In the first, Koffler (1957), a law professor, gave twenty law students

a brief summary of the facts of a case and asked them to render a decision.
Sincentherg'was only fragmentary evidence pointing to the guilt of the

accused all the students returned not guilty verdicts, The same students
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were asked, however, to render two more decisions about the same case,

.. with polygraph evidenée unfavourabie to the accused added, In the first

experimental condition the polygraph ﬁést was characterized at 857 aécurate,

i

14.5% inconéiusive aﬁd 0.5% inaccﬁrate, while in the second it Qas‘charac—
terizeq as 9?.52 accurate énd_O:SX‘inaccurate. Iﬁ the first experimental
condition eight bf the twenty‘studénts changed their verdicts to'guilty,l
while in the second seventeen;changed,to guilty, KoffleF concludes from
these results tha§ the polygraph evidence acted as a substitute for proof
of guilt ané‘:;;t an inﬂocent‘accused may be found guilty on the basis of

polygraph evidence alone. _ :

Koffler's study has a number of charaéfeyis;ics which fend to

——

invalidate his‘qoncluéions. First, students at law are normally excluded
from juries. Thus the results aré not representative of the decisions
that would be rendered by a nommal jury., Second, the decisions were

rendered individﬁally without the benefit of deliberation, an essential

ingredient of jury decisions. Since some research indicates that deliber-

ating and non-deliberating simulated juries arrive at significantly differ-

ent decisions (Davis et al., 1977), the exclusion of deliberation ques-—
tions the apﬁlicability of the results to normal jury decisions. Thirxd,
th; students were asked to decide the same case three‘timés, introducing
a variable other than polygraph evidence —-- the possibility that prior
decisiogs could have influenced succeeding ones. The effect of this
variable has not Been studied in simulated jury situations. Fourth, tﬁe
students were not given a caution by the judge, as they would in a hormal

jury trial, not to view the evidence as conclusive, excluding another
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important characteristic of normal jury decisien-making. Finally, the

characterization of the accuracy of the polygraph was extraordinary,

approaching infallibility, and thus invites a ﬁery strong effect on deci-

sions. The influence that the polygraph evidence had on the decisions in

this experiment could thus be considered not undue, but rather rationmal in
light of. the little room for doubt (0.5%).

In the second study, Carlson et al (1977) gave a take~home
questiﬁnnaire to one hundred mock jurors {(students and persons from the
community) Qho had deliberated in eight criminal and civil mock trials at

Yale Law School. The questionnaire contained 4 brief description of the

i

.polygraph éecﬁnigue and asked respondents to_gsgﬁme that a polygraphist
. ;

had examined a witness who had testified at the trial they had»attehded.
Tﬁey were requested to reéwdecide the case in light of this new‘évidence,
which iﬁrall cases was.damaging to the party at trial. The-fccuracy

given for the polygraph test was varied, 70% for one-half the respondents .
and 957 for the other half. Results indieated the p&lygraph evidence was

n

in conflict with the initia% decisions of 31 of the 355 réspondents.L df
these, only six indicated they would-cha%ge their decisions, seven were
.uncertain and eighteen indicgfed'thay‘would not change. Logically, the
lower the accuracy given for the'p;iygggph'the less likely the juror was
to change his decision. Of BL.juroré given an accuracy of 957, eight

: 1
thought'this,evidengé'wbuld'be more significant than other testimony.
Noné“of'Fhe 24 given an accﬁracy 0f-707% thdﬁght the polygraph evidence
would be more significant than other testimony, while the majority in both

groups felt it would be equally as significant as other testimony. In

y
-
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addition, ten of the respondents spontaneously wrote some expression of

distrust of polygraph findings on .their questionnairés. The researchers -

conclude that ﬁolygraph evidence doe; not have an undue iﬁfluénce on juries

and that at least one juror in five can be expected to arrive at the °

]

courthouse.with.a distrust’ of polygraph results.
Nhile this stpdy suggests polygraph evidence may have only a

modest impact on juror decision-making the res;its should be accepted only

cautiously because of methodological limitations. First, the jurors bere

did not have the benefit of observing the polygraph expert testify, as

T

they did with othér)witnesses. This conceivably could diminish the impact
of such tegtimény. Seccnd,.only 5§Z of the jurors respoﬁded to the gues-
tionnaire,.this possibly creating a sampling bias. Third, thé:jurors who
did respond had already publicly énnounced thelr decisions and might be

reluctant to change; this again potentially diminishing the impact of the

added polygraph testimony. Fourth, the re-decision was,'as in the previous

>

study, made without the benefit of'jury deliberation and without judicial

instructions fegarding”the polygraph evidence. Finaliy, there may be a

marked disérepancy between what people say or believe they might do and

.

their actual behaviouf, i.e. the jurors might sincerely believe after the

fact that the additional polygraph evidence would have only moderaté

rs

impact, but being confronted with this new evidence in a real decision-
making situation could produce greater or lesser impact.

In the third study, Markwart and Lynch (1979) presented a murder
triai;\consisting of a writteﬁ summary of the facts of an actual murder

trial followed by a videotape of a judge delivering a charge to the jury,

1)

P
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to twelve AElibérating student juries. Four jurie% decided the case with

" no polygraph-evidence, four with additional polygraph evidence that ;as
favourable to the aécused, and fou; with additional polygraph evidence
that was unfa;ourable to the accused. The polygraph was characterized as
907 accurate and yielding a preponderance of‘false positives when in error,
Results of the control groﬁp suégested_that the case was an ambiguous one
and hence shoﬁld be sensitive to the ad@}tion of any new favourable o;
unfavourable evidence. Results of the experimental groups revealed some-
what unexpected results: both favourable and unfavourable polygraph evi-
dence ggngrated significantly (both staﬁistically and'in absolute magnitude)
more gullty. verdicts at f£inal decision, though unfavourable polygraph evi-
dence had a significantly greater impact than the favourable peolygraph
evidence. The impact of unfavourable polygraph evidence was such that

~6§Z of the individuél jurors returned guilty decisions in this c;ndition,
compared to only 127 guilty verdicts in éhe control condition. However,
only oﬁe of these eight juries in the éxperimental conditions was able teo
arrive at a unanimous verdict.' Analysis'oﬁ tapefrecorded jury delibera—
tions revealed that the jﬁriesddiQEUssed thé‘éolygféph very little, but
discussion elicited a va;iety of themes: outright'migéfust of the results,
a view that the results were inadequate to constitute proof, suspicion

that the taking of the test was a ploy by the defence, and more moderate
views that it was helpful or corroborating. Post—test questionnaires
reveéled that three in four jurors viewed the pol&graph evidence as less

significant than other evidence. Thirty of eilghty jurorts expressed little

- or no faith in the polygraph, forty-five indica?ed it was helpful and only
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two expressed a great deal of faith in its results. Cross-tabulation of
age_(under‘233 23 and over) with decision concurrence or non;concurrenoe_
with the polygraph results revealed a strong association: older jurors

tended to rénder decisions that concurred with the findings of the poly—

éraph. This relationship served to explain the unexpected findings for

the favourable polygraph conditions two juries here were predominately T

younger.

.
-

Harkwart and Lynch speculate that the no effect or contrary

'effect of favourable polygraph evidence might be explained by the fact

-

that - che test is’ publicly known as a liendetector and not as a test of _

-

‘truth-telling. This, coupled with the belief . _that the test can be "beaten

-

may predispose jurors to accepting a diagnosis of deception more than a

diagnosis of truth-telling. Further, cynicism about the action of volun~

1

teering to take the test —— seen by some as a legal manipulatlon by the

defence ~~= may dispose some Jurors to view, the defendant S case negatlvely.

A

The researchers do not arrive at any concrete decision as to whether the
addition of the polygraph evidence had an nndue influence, While this
evidence had a 81gnificant impact on decision—making, they point out, that
since the case was an ambiguous one it‘was likely to be sensitive to the
addition of any new evidence, Whether the” polygraph .evidence had any -

greater impact than any other type of additional evidence would have had

is the-qnestion that is raised, N

_ Simulated trial experiments, representing 4 highly artifieial

situation, ’are always problematic in terms. of generalizability. Beyond

N

this, , there are two feature limitations of this study. First, nﬁe jurors

1
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here did not Have the opportunity to observe tﬁe polygraph‘ expert,eéstify.

~ The negati@ism about the polygraph and the cy?icism about submission to
l“the test digplayed by some jurors_could’be the result of;greconqeivgd
notions brought into the jury situation and could be dispelled by.such
observétion. Cross-gxaminatioﬁ of the poiygrdpﬁ expert in an actual trial,
which the jurors'we;e pof afforded an oppﬁrtunity to observe, could also
have affected these preconceived notions one way or another. Secondly,

* the subject population here consisted of young stuaents and students are
not generally.fepresentative of those,found in a typical jury pool. Some
studies guggeét that there may be significant’diffefences in the decision-
making of student and actual jurors (Simon.and Mahan, 1971) or of younger

ana oldef jurors: (Sealy and Cornish, %973),‘while;étudent jurors appear
'to hdve a more stringent definition oélwhat constitutés "beyond a reason-
abie doubt" tﬁan actual jurors (Simon and Mahan,, i97l). . This limitation

’ »

is a characteristic of all simulated jury studiés'utilizing students, but

i

it is even more pronounced in this particular study since there was an

apparent age differential in the impact of the. polygraph evidence,

1

In the fourth study, Cavaukian'(1979) employed a design com—

prised of a control group and two experimental groups. There ﬁefe,?O‘

subjects in each condition, the subjects consisting of volunteers from

-

persons visiting the Ontario Science Centre. The control group was given

a written summary of.the evidence presented in the trial of R. v. Phillion

(1973), a murder case. The evidence of the case was the same in the first
" experimental condition excgpt‘th;t the testimony of a polygraph examiner --

.

who gave the-opinion that the accused did not kill the victim -~ was added.’’

»
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~ In this condition the accuracy of the polygraph test was not given.and

y there was not ap iﬁstruction'frombthg judge to the Jurors about how to
'welgh the polygréph_évidénce. The second experimental condition waé”identi-

cdl to the fifat~éxpérimental céhdition; chePt that the polygraph test was

charadterized.-‘as SOZ'accuréte and the judge cautioned the jurors that this

-
N r

accur?cy_shohld be borne in:mind in‘weighing the evidence. Two dependent

measures were utilized: perceived likelihood of guilt on a seven-point
scale and dichotomous verdicts. All decisions were rendered individually,

v without deliberation,
ﬁmployihg‘analysié of variance with perceived likelihood of

guilt as a dependent meééﬁre, results indicated a significant effect forx

type of evidence: the control” condition was significantly different&from:'

both the first_and'second experimental conditions, but there was no signi=,
ficant difference between the first and second experimental conditipns.

. In short, the addition of polygraph evidence without.judicial caution

- ] .- i .
that was  favourable to the accused resulted in juror ratings that were

significantly more favourable to the accused than were the ratings of

v
-

-

. s \
- the control group, i.e. the added evidence had significant impact in the

. apprbpriate direction, While the addition of-a judiciai cau;}on,did miti-

4

gate this impact someyhat in absolute terms, it did not do so in  statis-

- »

. s ' -
tically significant terms,-In terms of the other independent measure --

1

dichotomous verdicé‘-- 48 percent of the control group acquitted the

accused, while 72-percent;§nd 60 percent did so in the first and second

;experimentél groups respeétively. The differences here between the control

and first experimental conditions are statistically significaﬁ%, but not

E]
1 -,
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. betwéen the control and second experimental conditiors, nor between the
first and second experimental conditions. In the ‘¢ontrol case, the primary
~ .defence witnesses were a psychiatrist and psychologist. In juror ratings

-’- -

of the most important evidence for the defence,'ﬁZ percent of the control |

" group referred to these twq_witnesses.s In the first experfimental group

R . 38 percent of the subjects indicated theee‘two witnesses were most impor- -
v tant and 34 percent indicated the polygraph examiner, while in the second N

7 3 N R
experimental group 42 percent indicated the psycholbgist and psychiatrist

t . -~

and 32 petéentgthe polygraph exéminerl CavouKian-concludes from these

Lo "results ‘that jurors do not "blindIy" follow the polygraph results and that o

~ - = . ' N -

.while boi&giaﬁh evidence fevourable to the aecuséd can have a censiderable

"~ .
‘ \

"’ i amouht of influence on Jurnr 5 judgments of guilt, a Judge s cautionary

b - -

instruction serves to mitigate this_ effect.

[} ~

N

. AR Cavoukian (1979) concedes that her study was not intended to

" “be ehelogous tq-an aptual courtroom. This underlines the feature problems

bfithe study: the use of:ohly.a written summary of dase materials, a non-

rendomiéed semple peseibly not typ{eel of a normal jury venire, and utiliz

.:ihg-&ecisiqna:fen&ered\Without the benmefit of deliberation. These charac-

ftér;eﬁics'FEuld affect the external validity of the results. Further, the

- - ~

'fupilizetion of an experimenfal condition where polygraph evidence was intro-

duced without any statement of validity and reliability or judicial caution
-.is’ of more academic thap practiéal interest —— courts do not, and likely
would not, allow introduction ©of this type of evidence in slich a manner.

- ' S At first blush the results of this study appear to- conflict

- with the- results of the study reported by Markwart and Lynch (1929), where
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the addigionéi polygraﬁﬁ evidence favour;ﬁle to the gccused actually pro-

-

n L] ' - L
\-duced more guilty verdicts after deliberation rather than more not guilty

+ verdicts. Further analysis reveals, however, that there is no real con-

v
~ 4

flict here. 'Cavoukian did not provide for juror deliberation in her -
. i} .

~ -

§tudy and the individual dichotomous verdicts rendered in her experimental -

condition employing a'judiciai caution can be best compared with the pre—‘
d?liberétiaﬁ‘decisiéns (also dichotomous) in the favourable polygraph
eéidence condition - where there also was a judicial caution -- reported
in Markwart and Lynch's study, glbeit different levels Ef éccuracy (907
vs. 802) were providgd the jurprsf" In Cgvouk;an‘s study Fhe.addition of

‘poljgraph evidenc€ favourable to the accused produced more (60%) not

guilty decisions than in the control grbup (487). This is not, however,

a statistically significant difference (X2(1)=1;45, p <.30). 1In the com-
parable group iﬁ'Markwart and Lynch's study, the addition of this evidence
did "work":in the expected direction, producing more (627) not guilty

decisions than in the control group (55%) at pre-deliberation., This alsec

is not a statistically sigqificant difference (Xz(l)-0.38, p<£.95). Thus

in both studies the addition of polygraph evidence favourable to the'accused,

accompanied by a judicial caution, .did not have significant impact om

\

jurors' individual, non-deliberating decisioms. This ébmparison under—

-

lines the necessity of including deliberations in a simulated jury experi-

ment and questions the generalizabiiity of Cavoukian's results.

-

In the final study; Cavoukian and Heslegrave (1980) replicated

a

and expanded upon the previous study reported by Cavoukian (1979). Again,

.

there were 50 subjects, comgiiéed of volunteers from visitors ﬁisiting the
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Ontario Science Centre, in each condition; written summarieg of the evi-

.

dence were utilized; and decisions were tendered=@££ﬁout deliberation.

iy, A

The case mateyials —- this time. drawn ﬁrom,éﬁiaence in the murder trial
. i N ]
of R._v., Wong {1979) - were changéd.énd the seven-point guilt scale was

modified to a nine-point scale. The first three conditions of this experi-

ment were the same as in the previous experiment -- no polygraﬁh evidence,
favourable polygraph evidence without judicial caution, and favourable
polygraph evidence accoipanied by a judiciai caution. Two additipnal
experimental conditions were added, however., In one of these, an "expert's
cautdon" was included, this being a substitute for_gpb "judicial caution".
Here an expert testified: (a) tﬁét polyg}aph testing 1s able to yield only
807 accuracy under the "pest conditions'; (b) that these results are based
on lgporato}y findings and there is practically no -jpformation regarding
accuracy in "real lifé“ situations; and (c) that, in the expert's opinion,
polygraph findings should be regarded with a "gréat deal of skepticism".

In the second new condition, descriﬁéd'as."aLéérnate evidence", the evi-
dence of an‘eyewitness whose geséimony‘favoured the case of the accused

was added to thercontfdl Eondition evidence., The Iintent of this was to
test for "undue influence" by-controlling for the eff%fts of the addition
éf evideﬁée favourable to the accused'and'hence éetermining whether the
addition of favourable polygraph evidenc% had greater or lesser impact

e

than the addition of favourable alternate evidence. Cons%aéring that

this additional eyewitness testimony could have a powerfﬁl impact on jurogy's

" decisions, the potential impact was mitigated by the redearchers describing

s

the added eyewitness as one whose credibility was "somewhat suspect™?

“~,

1
b

-
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Cavoukian and Heslegrave reported the results of both dependent
~

vhriables in this study, but in drawing conclusions relied primarily on

'\

e,

the resulte of\the guilt ratings due to anomalous differences. between the

\

- - -3 N 3 d

Serdicts aqd the guilt scale in the control condition., For example, in

,compaﬂng‘-’fhe guilt scale fatings of the--, control conditon 'and &he

condition with judicial cautiOQ‘there was a aignificant effect produced

by the addition of the polygraph evidencej _but in terms of verdicts the

in the appropriate direction (i.e. a greater degree of. not guilty ratings)

- -~

addition of faVOurable polygraph evidence actually produced a "reverse"

effect 1.&. more guilty verdicts, though not significantly so., Consider-

'u

f}ng this, they rejected dichétomous verdicts as a dependent measure in
E ’

.

comparisons of the cbntrol;qnd'other conditions and utilized only guilt

-«

scale ratings. On the guilt-scage ratings, the results of Cavoukian's

~

study were replicated, .i.e. the adddtion of polygraph evideﬁee with and

-

without judicial caution had a'staristrcally significeht impact in the

appropriate direction while the 3ud1c1a1 caution'mitigated this impact,

but not significantly so. The researchers also arbitrarlly defined

"blind acceptance” of the polygraph results by the jurors as acﬁieving_

an average rating of 8 out of 9 on the guilt scale in these two experi-

-

mental conditions. This was not achieved, or even nearly so, and they

¢ .
conclude that the addition of polygraph evidence does not result in "blind

acceptance.

Further results indicated the ?expert's caution" served to

’

completely counter the impact produced by the addition,of polygraph evi-

dence-ﬁith or without jﬁdicial caution, i.e. there were no statistically

N

*
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significant differences ip- ratings between-this condition and the control

~ b v T A
TR

_condition. The Malternate evidence" candi&ion actually produced slightly

greater guil;_ratingéstﬁén.the control condition, but not significantly
e

so. Because the addition of this alternate evidence did not "work" in

cted directfdﬁ,_the researchers rejected comparisons with the

d

the expe

s

polygraph conditions as a reasonable test of "dueness" or "undueness”.

Post-test questionnaires indicated that the subjects did not think that

—
[ TR L
R ]

" polygraph tests were very accurate and were about the same accuracy as

other psychological tests. Cavoukian and' Heslegrave conclude from these

results that the addition of favourable polygraph information has an

- .

impact Sﬁ'juror decision-making, but that it is not blindly accepted by

jurors nor appears to have a great or unreasonable influence on juror

o

decision-making.

. Since-the same methodology as that employed by Cavoukian (1979)

was utilized:in this experiment, the results are subject to the same
methodological limitations described earlier. There are, however, further

considerations here. First;'ﬁhile there were indeed anomalous differences

in the results of the guilt ratings versus verdict®decisions, there do not

appear to be sound reasons presented for rejecting an analysis of the

K

verdict decisions -- the researchers could just as easily have rejected
thé-guilt ratings as a dependent measure or at least fully considered both

measures. —In fact, the more apﬁropriaté measure for study here is verdicts:’
in real life situations jurors do not provide guilt ratings, they render

% . ’ ‘ ’
verdicts. . Analysis of the individual, non-deliberating verdicts in this

study results in différent concluéiqns about the effects of introducing
e
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favouraﬁle polygraph evidence. Co@baring the verdicts of.the control

. : A

groﬁp (147 guilty) with thoge of thé polygraph conditions without judieial
caution (10Z guilty) ana with judicial caution (227 guilty) there are no
gtatistically significant diffeégptes. In short, the samé results that

‘.weFe found by Markwart and Lynch\(1979) énﬁ%pavoukian (1979) are evident —

the addition of pSiygraph evidence favourable to the accused ¥#ias no statis-—

- tically significant impact on individual, non-deliberating juror verdicts.

— A second consideratiom here concerns the "expertls caution®

- -

experimental condition. It seems that the evidence given by.this expert
amounts to much more than a simple caution to thé jury about hoé to ;eigh
polygraph evidence, but rather appears to be closer to rebuttal evidénce
which could sérve to undermine the cre&ibility éf the polygraﬁh evidence
fayguringuthé a;cused. Such rebuttal evidence could, of course, often
bé expected in real trial situatioms. & comparison of verdicts in the

expert's caution conditiomn (287 guilty) with the control condition (147

guilty) reveals that differences in'decisions approach statistical signi-

- .
ficance (X2(1)=2.95, 2.¢.10), and that the introduct%?n of this "cautioned"
evidence has a reverse or unintended effect, i?é. more guilty verdicté,
even though the evidence favoured the accused. Further, a comparison of ’
this condition with the polygraph condition without cauﬁ?on (lozlguilty) —
vhere ‘the favourable evideﬁce was hot subject to qualification or.under-

x .

mining —-- reveals statistically significant differences (X2(1)=4.16, p {.05),

with the rebutted or suspect new evidence having a_reve;se'effect. These

findings tend to support the observationé of Markwart and Lynch -- polygréph

evidence favourable to the accused and regarded as suspect by some jurors
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ﬁay p:oduce unintended‘effectg on juror deciéions. This argument is alsol
supéorted somewhat by comparing the vgrdicts df Cavouklan and Heslegrave's
alternative evidence condition (257% guilty) with the control 6142 guilty)
and éolygrapb without caution (107 guilty) condikions, wheré the added

by . :

and suspect evidence of ‘the new eyewitness actually produced more guilty

verdicté. These were not, however, statistically signific;nt differences
when compared to the control condition (Xz(l)-l.62, p<.30), but agproéch
statistical significance whég gompared to the éolygraph céndition without

caution (X2(1)=3;47, p.f(LiO)w' It seems possible then that the intro-
duction by the defence of perhaps any type of evidencé favourabl; :o the
accused that may be regarded as suspect by jurers could produég unintended
effects. .In sum, however, the résqlts;of Cavoukian-and.Heslegrage's study
are somewhat'eqﬁivocal: dépendin; upon:which of the dependent measures is
@onsidefed. | . . ' ]

In suﬁmary,-the evidence of more recent and methodologically
sounder studies tend to suggéSts'thai jurors are not likely to "blindly
accept" pélygfaph_evidence as conclusive, at least in the semse of auto-
matically and unequivocally returning.decisions that are aiwajs consistent
with polygraph findings; There 1s, however,’ scme gvidence that polygraph
results unfavourable to the accu;ed may have a decided impact om juror ver-
dicts,'whiie polYgraph resylts favourable to the accused may have no sig-
nificanf impact on juror verdicts or, when regarded skeptically, may even

have an unintended efféct. These studies are, however, few, subject to

methodological limitations and sometimes equivocal, Further, none of the
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studies have defined very well what constitutes 'indue influence" or ade-

quatel& brought information to bear on resolving this issue.
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II
METHODOLOGY ' .
The present‘gtudy eséentially represents a replication; gtiliz-
ing the same case materials, of the study reported by Markwart and Lynch.;
.(1979).. It invo}ves a comparison of the vefdicts of juriés hearing a °
case, two groups of which -—_the experimental groups =-- are presented
with the testimony, favourable or unfavourable to the éécused, of a poly-
graph examiner, while another group -- ‘the control'group -- is not, An
addition has beenjmade to this basic design to enable mb;e definitive
statements regarding the effect of pol&graph evidence o; jﬁry dé;iéions.
Also, an attempt' was made to ;elect a subject population more relevant

than a student sample and a more extensive exploration of ‘jurors' atti-

tudes towards polygraph evidence was undertaken.

1. Defining Undue Influence _ .
‘The study by Marlwart and Lynch demonstrated that the addition

of polygraph evidence to trial materials has a significant impact on mock

»

- juror decision-making, yet they experienced considerable difficulty in

deﬁiding whether the effect was a "due" or "undue" one, The difficulty
hére aroselbecause these terms had got been adeduately definaed. For this
study, undue influence has been operationally défined in four ways.

To arrive at the first two operatlonal definitions omne shoul&
examine examples of how the undue effect of the addition of polygraph

resﬁlts to trial evidence has been characterized in the literature: one

which would 'predetermine the eventual conclusion of guilt or innocence”

-



B U

P PR — e

i —

»

(Abell, 1937:532, becoming '"the basis of push-button detérmination;"
(Forkosch, l975:306); having a "devastating impact of.frightening magni-
tude" (Radeck, 1972:301), and’having "an unusually great influence" (Harmon,
1968:823). The tone of these comments suggests that the impact of this
evidence would be so great as to strip virtually all jurcrs of their
decision-making discretion. This suggests'two possible definitions of

undue influence. The first, a rather stringent deﬁinition,'iﬂVOlves tue

“ complete removal of decision-making discretion among jurors, In shoft,

S

if all jurors exposed to polygraph evidence favourable to the accused

returned not guilty verdicts and all those exposed to evidence unfavour-

'able to the accused returned gullty verdicts, then one could conclude

that the impact of this evidence is undue. The second, somewhat less
stringent definition, lnvolves a statistically significant change in
decisions -~ in the expected and appropriate direction -- resultiné from
the addition of the polygraph evidence. In this regdrd, one would cen-—
clude that the impact of the polygraph evidence is uudue if the favourable
and unfavourable polygraph evidence resulted, respectively, in signifi- |
cantly greatex not guilty and guilty verdicts thdn the control group.
Since the undue impact is ciearly suggested to be a very powerful one it
is reasonable to set the statistical levels of significance here at a
probabiliFy of less than .01.

A third definition of undue influence does not imply total
depriva;ion of ‘discretion but rather an effect over and above what other

similar additional evidence would exert. In this third definition opera-

tionalism involves the utilization of a comparison group for the egtablishment-
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of a relative measure of impact. To provide a comparison measure a second
control group using a different type of. evidence, normally admissible in
courts and affecting the credibility of the accused was added to the
research design. For this purpose, character witness -testimony about the
accgsed's reputation in the. community was selected. :Th;s cype of evidence:
is, in both Canadian (Chase,.1978) and American Federal (Rothstein, 1975)

law, introduced as a means. of testing the credibility of the.accused and

thus serves a purpose similar to polygraph evidence, although obviously it

P ¥

is substantiallg/different in nature. Undue influence could be inferred if.
either experimental group demonstrated a significantly greater impacc on
decision-making than its respective comparison groupl (i.e.lfavouranle
polygraph evidence vs. favourable character witness testimonf; unfavourable
polygraph evidence vs. unfavourable character witness tesﬁf;bny) at a proba-

3

bility level less than .05. This method of assessing undue: influence would

control foc the factor of the addition of evidence that affects the credi-

biliti'of the accused{ and hence permit foéusing on:the effect that the

sciencific-aspectLof the polygraph test exerts on decision—making.2

1 For the sake of clarity--to avoid saying "first control group" and
"second control group'--the no-polygraph evidence group will be referred
to as the ' control“ group and the'bharacter—w1tness testimony' group as
the comparlson group, .

2

There are no. previous studies on the direct effect of "reputation-in-
the-community"” type of character witness testimony in actual or simulated
jury situations. However, there are several jury studies of a related
character nature that have manipulated such variables as physical or
social attraction ,:liking or attitude similarity among jurors and defen-
dants, While some studies have demonstrated significant impact, the
results are inconsistent and equivocal (See, Davis et al., 1977:329-333) .
Hans and Doob (1976) found however that, with Canadian subjécts, evidence
of the accused's past criminal record, ostensibly a test of credibility
but more likely a reflection of character, had a significant impact on
mock juror decision-making.
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The fourth means of defining undue influence is beeed upon ‘con~ T

siderations about what'eﬁfect the intrbduction of such evidence sﬁould have,

that is, whether the addition of the polygraph ‘évidence "works"“in a rational

-and expected direction. Logically, the addition of evidence unfavourable to

the accused should yield more‘guilty verdicts and favourable evidence more
: S S ,

not guilty verdicts,-varying, of course, with the strength and direction of’

the evidence in the original case and the pefceivea salience of the added
evidencef If the verdict patterns in the experimental group-are consistent

with this logical argument the influenceaof the polygraph evidence could be

considered appropriate (due).

There are good reasons,'hoyever, to suggest that favourable poly-
. . ¥

* graph evidence.should have a greater impact on decisions than unfavourable '

polygraph eviaence.' First, the polygraph test here is'characterized as

uuyielding a preponderance of false positives (actually truthful persons shown

to be 1ying) when in errot. This, logically; should make jurors more suspi—

cious:of and less willing to-accept a finding of deception than one of truth-

-

" telling.

More impdrtantly tnough, consideration of the logical "effect of

additional polygraph*evidence‘should be placed; in the context of the' standard
of proof required in a criminal court. .Here, the onus is on the prosecution
to prove guilt beydnd a reasonetle doubt, while tne defence need only'raise

a reasonable doubt, What constitutes a reasonable doubt may vary among-
jurors, the probability of guilt required to return a guilty verdict ranging
from 74 percent to 100 percent (Simon, 1970). Further, Simon and Mahan (1971).
asked actual jurors to give estimates of the probability of guilt they .,

required to return a guilty verdict for fourteen types of crimes and found '

that the definition of "beyond a reasonable doubt' varied according to the
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sefiousness of thé crimé, from a high Pf 95 percent for murder to 74 peréent
for petty larﬁehﬁi The median response of 95 percent for ﬁurdér here

suggests that juroré demand a strong burden of proof for this’ crime and con-
dbmmitan;lylrelax their definition of what constitutes raising a reasonable

1

doubt. th would be logical to expect that if Simon and Mahan's jﬁrors were

exposédlfo unfavourable polygraph evidenée characterized as 90 percent accur
ate this would not be sufficiént to prove guilt peyon& a réaadﬁaﬁie doub; on.
the basis of this evidence alone. On the other han&, it'wéuid be'logicél
that such evidence that £; favourable to the accu%ed shoﬁ}d be sufficient

alone to raise a reasonable doubt. Thus yheﬁ'the case deals with murder and

jurors comparable‘tP Simon and Mahan's péﬁel of jurors, it would be expected

"« that polygraph evidence favourable to the accused should have a significantly

' stronger impact in generating not guilty decisions than unfavourable poly-
graph evidence has in generating guilty deciéionq. Should this not occur,

the impact of the polygraph evidence would be considered undue. -

2. Simulated Jury Experiments

There is an extensive body of research on simulated. jury trials.

Two recent {(Davis et al., 1977; Gerbasi et al.; 1977). and one earlier
(Erlanger, 1970) reviews of the literature are available. Most of this
- research has focused on the effect of ex;fa—legal variables.(e.g. Juror

attitudes,wdefendant characteristics)uon jury decision-making. Little work

has been conducted on the effect of varioﬁs typeé of evidence on decision-

making. Simulated jury research varies‘considerablyJin design and method.
\

. Dependent (decision) variables-may utilize dichotomous verdicts, n-point

. » -

guilt scales, probability estimates, parole eligibility or sentence. 'The
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mode of case presentation may Jinvolve only a short written summary of a
hypothetical case, audio tapes, videotapes, or a shadow jury.Qiewing an

actual court case. Some are held with jury deliberation, but others are

5

not. Subject populations may- involve high school or college students,

volunteer community members or a randomly selected sémple from an.actuél

jury' venire.
One pressing concern of all simulate&‘jury gtudies is the
‘degree of generalizability (external validity) that obtains. While ) i

decisions individually rendered by college étudents readiﬁg a short written

summary of the facts of a hypothetical case in a classroom (not, an untypical

type of study) may be interesting, such methods have been strongly criti-

cized (e.g. Wilson, 1977) and are considered to have little relevance to

what occurs in an actual jury situation. Hence the methodology used in

- b

this study involved the dr;wing of é relevant sample and the presentation

of as realistic a simulation as poésible, within the limits of resources

available, in order to mafimize generalizability.

.

3. Sampling Method

An. initial atteﬁp;'wés made to solicit volunteer community

members from a random sample drawn from the Ottawa telephone directory.
Using a table of random numbers,;pages'were selected from the Ottawa’

directory and every fifth name with a fesidence in the city of Ottawa was .|

-

gelected. Letters requesting participation in a "study of jury decision-

making" were gent to-five hundred persons. This letter also described

e

the requirements for'jhior eligibility accdrding to The Juries Act (1974)
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- yielding another small group of volunteers. From thésevinitial groups of

W

i .
4 7

:' qf'Onta;io and. subjects were,requested not to partidipaté if they did not

Y

. meet* the requirements., This Act essentially requires Canadian cifizenship,
Ontario residency, an"abéence of a legal background or legal employment,
an absence of a conviction for an iﬁdictahle offence {excepting pardons),

andia minimum age of eighteen years and maximum of sixty-nine- years.

;‘Initially.the onus was on the community member to contact the experimenter

by telephofe, This method yielded only twenty participants within the

first two weeﬁé\after mailing. Telephone follow-up of non-respondents was
* then attempted, yielding ten partifipants of forty contacted, This method,

while more fruitful, provéd to be very time-consuming and was consequently

~ ~

abandoned, Fﬁrther, to avold the possibility of no-shows at the experiment
a. procedure wherein the volunteer initiated contact with the experimenter,

indicating more genuine inteérest in.the experiment, was considered more

desirable.

]

éubsequently, free advertising for volunteers was obtained in

the local newspapers and radio and televisioﬁ"étations, this procedure

v

"letter" and ''media" volunteers the sample snowballed as a product of
requests to these initial volunteers to aséist‘by encouraging'friends,

relatives, or co—wofkers‘qP volunteer. In this request, the necessitf‘of
4

witholding from their friends: etc., the detalls of the experiment was

-

) -~ . - -
emphas%?ed. Two volunteers, one from a Kiwanis club and another from a .

women's social group, solicited several volunteers from their respective

clubs. All these "non-letter" wvolunteers were -advised by telephone of the -

-

juror eligibility requirements of The Juries Act and selected themselves

A
,



out if they did not meet these criteria. This process of sample r%cruitment

5 ' was to be continued until the required sample size was obtained.

| 4, Organization of.Sessions
' " I

- The ekﬁerimental design was such that twenty twelve-person

’

Juries were required--four j;ries each for. the contr;l, unfavourable ﬁoly—
graph, favourable polygraph,‘unfavohfable character witness, and favoﬁr-
-

able character witness groupS. Thus a total of 240 jurors was required.
Allotment of the jurors to each condition on a random basis was not possible~
as recruiﬁment was on a seQueﬂfial basis., Rather, jurors assigned them-
selves to the jury sessions on the basislof their afailability. Spbﬁses,
with one exception made (thg last jury), were ;ot permitted to serve on
the same jury aqd friends were discouraged from participéting on the same
é Jury. : ' -

: v . It was not certain whether the required number of jurors to

b

'

E complete the experimental design would be obtain;d;‘so it was decided-Fo

. proaéed Vith the‘control.and expefimentgi cpnditions first, a£d thén pro-
'ce;d to the comparisoq condition if a qufficignt number of veolunteers per-"
ﬁitted continuing. The‘Fontrol and eiper%mental jurieé were run sequen- -

- 4ially for the first three juries (i.e,, first the control gfoup, theﬁ

! | favouragle polygraph, and'then unfavourable polygraph). lThis was not able

to be continued because,.as a result of no-shows, a more pressing con-

{ cern became balancing. jury sizes between conditioms, Hence the number

of _volunteers arriving at a particular session became the criteria for

! -

_ which cases they would decide. Once the control and experimental groups
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were complete it was evident that an insufficient nupher:of juries would

- -

be obtained.to complete the design, so, on the basis qﬁlpreliminary results;
i“ a decision was made to run only the group with character witness testimony
“~  unfavourable to the accused and the group with such testimony favourable

% to‘tﬁé accused was abandoned. Sufficient numbers were obtained to run only

-,

'

three juries in this selected comparison group,

i

5. Case Presentations

Jurow (;977) has suggested that the generaiizability of simu-
lated gury'studies ma& be affected by the type of case presentation; audio
or visuéi materials typically resuit in greater juror involvement than do
, o written mate{ials. With this #n mind, audio-visual materials were prepared.

The presentation consisted of three pérts. First a black éna white video-
tape of a judge's preliminary remarks fo the jury was made. The content

of this was derived from the model recommended for Canadian~judgés (see,
Kennedy, 1965). This ingroduction basically consisted of the judge instruc-

ting the Jumrs as to their role and briefly outlining the nature of the

1 -

criminal trial process. For this videotape and a subsequent one, the judge
was played by a middle-aged amateur actor cutfitted in judicial dress and

sitting at a desk In front of a picture of the Queen,

- —————

Second, a written summary, approximately 1500 words in length,
of the elemental evidence of a trial was constructed, This summary was
derived from the evidence of an actual trial. The summary described the

indictment, the circumstances of the offence, the feature evidence of the

'Y

e trial, and the theories of the prosecution and defence. An audio tape of

this summary was also made.

R e et et AR e - T ey e
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Third, a videotape of a judge's .charge to a jury was made.
This materilal again was derived from an actual trial. The judgé's charge
consisted of an outline of the pertinent evidence of the trial and instruc-

tions to the Jury on the points of law that they would have to consider in

r
~

arriving at their verdict.

The materials for the summary of the trial evidence and the

¥

judge's charge to the jury were derived from the case of R. v. Paguette

(1974)3.' Some modifications of the trial materials were required. Names

of the participants and dates were changed. The actual case involveq three

cozaccused, but this was cut to two to simplify it somewhat: Also, in the

3

actual trial the Zccused did not testify in his own behalf. His positionm,

w

however, was clearly evident in the téstimony of others, his own statements,

~and the arguments of his counsel. To avSid problems of-hearsay evidence

{as in Phillion v. The Queen, 1977) and to make the taking of the polygraph

test more credible (i.e. as corroboration of his testimony), his testimony.
was éddeq;to the presentaﬁi’on.r ?his was counterbalanced by adding the

contradictory testimony of the co-accused (who had pleaded guilty), though
the credibility‘of this testimony was-diminis@gd by characterizing the co-

accused as having an extensive criminal record. Except for these modifi-

L
-~

cations the judge's charge to the jury was identical to that delivered by
the judge in the actual trial. While the written and audio summary of the

facts of the cése.was only a short precis, the pertinent evidence in the

case was elaborated on considerably in this charge. -

-3

e

THe polidé biief and transcripts of the txrial and Judge's charge were
kindly provided by Mx. Leonard Shore, defence counsel in the actual case.
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- “Briefly, the case was one of comstructive murder, the accused =

‘e

being charged as a party to the offencer He was the alleged driver of a

get—away car while his co-accused actually robbed a store and subsequently

Y

shot a bystander who attemnted to intervene. The accused's primary defence‘
was that he was compelled ategunpoint‘to participate by the co-accused.

The evidence inﬂthis case was 1argel§ circumstantial in.ndture, requiring
-the jury to-infer from a déscribtion of his actions‘before, during and

: .- after the robbery whether theiaccused had participated voluntarily or not.

- -

The experimental manipulations in this design involve, of course,
- the addition of evidence to the control case, For the experimental .groups,’

-  the polygraph was characterized as 90 percént accurate and, when in error,. .

yielding a preponderance of false positive'results. This charaoterizationrh
x ’ - = ' .
) was derived from the most recent research by Raskin and his assoclates.

>
-

. In the charge, the judge briefly outlined the theoretical basis of’ the

- -

technique, the means of measurement of physiological parameters, and indi—

-

.cated that he was satisfied that the examiner was highlyfcompetent and had

L3 pRavs s ’ ~

";"--'administered the, tesy. under proper condtions. In both experimental _groups

», wt - - o

-

the accused had volunteered to take the test Where the evidence was

2 »

unfavourable to the aCCused the basis for admission of this‘evidence was, .

ot

“given as a’ stipulation.agréeément between the-defence and prosecution. In

the case where the evidenﬂwas favourable to the accused the basis for

el Lot

admission of the evidence was given as the judge considering it only fair

[T}

to Admit evidence that was favourable to the accused s case.4~ The key line

-

"~ ~.. in the judge's charge forwthe case where(ﬁhe;ﬁ!igffii/gaskzarourab1e'was: b

e f. This 1s part of’the»reasoning given in R. v, wong 977).

k] I -

"y,
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"Now it is the considered opinion of the polygraph expert that 0'Leary is

': . L] \,
telling. the truth when he says he was compelled to participate." Where the

evidence did not favLur the accused this line was:. "Now it is the consid-
i .

ered opinion of the ﬁqugraph‘expert‘that O'Leary is not telling the f;uth‘
when he says helwas compeiledlt; participate." Finaliy, the judge cautioned
thE_EBEy not to view this evidence as conclusive, but to consider it in
light of all the other évidence.5 This additional evidence for the experi-
mental cases was inserted at an ;ppropriate point in tﬁe judge's charge,
about two-thirds of the wﬁy through it.

As far as testimony regarding'the character of an accused goes, -

it is not legally permissible for the prosecution to lead chayacter testi-

mony unfavourable to the accused except in rebuttal to the character testi-
mony presented by fﬁe defence. This restriction was ablé.to be overcdme,
however, since in the original trial the defence had adduced testimony from
the accused'sJmeloyer, who had chatacterized.him as a "reliable and trust-
worthy employee". This waé reported in the judge's charge in thé experi-
mental a&%fcontrolacaées. Hence, in the comparison case the presecution
was shown to have obtained the testimony of the accused's former probation
officer and his former high school principal (who was also characterized as
a:familx_neighbour) about the accused's reﬁutation in the community, this

-

being tiven in rebuttal of the employer's testimon}; A probation officer6

5.

This. is a standard cautiomn (e:g., see U.S. v. Valdez, 1962).
6. ‘The accused had been characterized.aé having one previous shoplifting
conviction in all cases. This explains the involvement with a probatiop
officer.

-
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and school principal were sele¢teﬁ for this purpose since both roles involve
considerable community contacts and, hence, knoﬁlédée of Ane's repqtation

in the'commuﬁity; Both were'shown~to have characterized the accused as not
having esfablished a reputation in the community for‘bging either reliable
or trustworthy, the basis for this‘oﬁinion beiﬁg elaborated on somewhat in
the judge's charge. ‘Further, the judge instructeé the jufy to regard thié

evidence as a measure of the accﬁsed's‘credibility and not as indicative

of his propensity to commit a cr:l.me.7

6. Questionnaires

. ¥
. Four guestionnaires were adminlstered to the subjects. The

first (Persouél Characteristics ngstionnaire) obtained data relating to

‘thé social characteristics of the jurors—-basically sex, age, occupation

and education. Knowledge of occupation permitted establishing a measure ’

of sociSecondmic status based on a scale reported by .Blishen and McRoberts
61976). With this information it was thought that both the representative—
ness of the sample and the relationship bényeéﬁ these social characteristics
and juror decisign—ﬁaking cou;d be studied. |

| Tﬁe second questionnaire (Prg-ﬁeliberation Quéstionnaire)
basicall& asked for ;n evaluation of thé presentation and for a pre-.

delibefatioﬁ decision; while the third (Post-Deliberation Questionnaire)

- questionnaire asked for a post—deliberation decision in.all conditions

I'd

7 The texts of the judge's preliminarf remarks , case summaries, control

case charge to the juryy and inserts of additional evidence are found in
Appendix A.



45

?'i;j~ and ratings ©f the influence of the additional evidence in the e#perimental
and cdmparisén_groﬁps; In both the bre— and post-deliberation decis;oné '
the juroxg-;ére asked to.déliver not only a gﬁilty or not guilty vérdict?
but.also to indicate the sureness of éﬁeif decisions on a fer—point.
scale (i.é. very sure to ve;y unsufe). | o

The purpose of aéking for a pre;delibération as well as a- post-

deliberation decision was to‘asceftain the influence of deliberation. There -

is a cons?derable amount of msearch which suégests that lmowing the
initial preferences of jurors is of critical import. This research suggests -
that while the deliberation. process may be colourful, it is felatively
iﬁsignificant in determining'ﬁhe jury's final outcome in most cases; it is
rather the initial verd{;t preferences that may be more déterminative of
final outcome. Kalven and Zeisel (1966),'by.fgllow—up interview, recon-
ééructed the initial preferénces of 225 actual jurles, finding that in 90
percent of the cases the findl verdict was identical to the majo;ity prefer-
ence$ on first ballot. This may suggest that the deliberation process may
not be a fact—finding exercise wiFh a rational weighing of the.issugs and
th;t, if it is anything at all, it 1s an exercise in consensus—making

wherein the majority imposes its will on the minority. Kalven and Zéisel

i (1966) use a rather apt metaphor to describe this: .

"the deliberation process might well be likened

to what the developer does for an exposed film:

it brings out the picture, but the outcome is
predetermined...”" (p.466)

.

Further evidence of such a majorityldecision—making process has been obtained

in recent studies of actual juries (Bridgeman and Marlowe, 1679) and simu-

laﬁed juries (Davis, 1973; Kerr et al., 1974; Stasser and Davis, 1977).

-

2 -
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. In a variation of this;hypothesis,.Davis and his colleagues (1975? 1975ﬁ)
-have described and pfeaéhted evidence of a twb-thirds-maférity decision
“schene th%t is operégive in most simulated juries. This scheme posits a
strong tenqency for ;he final unanimous Qgrdict to be identical to the
iniiial ﬁajority preference when‘this initial_ve;dict prefereqce is held
by two-thirds of the jurors. Of course, this 'does not invariagly occur,,
otherwise there would not be hung juries.. |
;.Evidence of a simple majority or two-thirds majqriﬁy\dedisidn—
making scheme in juries underlines the importance of taking pre-deliberation
decisions and-stud}ﬁng'the effect of the deliberatdon process, particularly
in a design where the effect of additional evidence on‘dec{sion—making is
‘being sfudied.r For ekampie, in.an‘amﬁiguous'caée'with a lik;iihood of an
initial 6/6 decision preference, the additional evidence ﬁecéssary to prB—

N

duce a final uﬁanimous verdict one way or andther has,‘accordiﬁg to thé L
two-thirds majority scheme, to influence only twe jurors. ‘With én initial-
8/4 decision preference, a complete reversal of f£ﬁa1 outcome is possible

if thé additional evidence influences only four juroré;

The fourth questionnaire (Attitudés Questionnaire) cbmprised a
set of statements to which the subjects were required t; indicate agreement
or disaéreement on a fiveroint scale (i.e. stgongly agree to strongly
disagree). The statements concerned such matters as the efficacy of pgly-
graph testing,_chéracter witness testimeony, lawyers, and other censidered
relevant matters. The main purpose of the éuestionnéire was to elicit atti-

tudes toward polygraph testing and the admission of this evidence with a

view to (a) by administering‘it to the control and comparison groups, obtain
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a

indications of the attitudg; that jurofsrmight bring into tﬁe'jury situa- .
tion-regarding these matters, and (b) by administering 1t to thé experi-
mental groups, explore relat;pnships bet&een these attitudes and Aecision—
maFing. Several of the statements were specifically designed to test the
speculative e#planationsloffered Sy Markwart and Lynch (1979) regarding
juror cynicism about the action of volunteering for the test,’perceived

defence counsel manipulation, etc.B‘

7. Procedure ’
r—— . _ i
All jury éessidﬁs toqk pIace in the evening in the conference
room of the offices of the F;mily Court Cli;ic.of the Royal Ottawa Hospital.
Jurors were seated in comfortable, upholstered chairs around a rectangular
table. Once asseﬁbled, thée jurors were given a short welcoming talk and
adviséd that the intent of the simﬁlation was to study jury decision—makiﬁg.
It was explained that it was necessar% to do this in a simulated setting
since actual jury deliberations wefe, chordiné to laﬁ, unable to bé moni— }
tdred. 'They were also advised that their deliberations would be tape-
reéorded an& that they would be opserved through a two-way mirror.
' jurors then seleé;eé'a card with a nugﬁer on it from a mixed
deck' of cards. This served as an identity number for the questionnaires,

and hence preserved anonymity. The questionnaire on personal characterist-

ics was then administered, and was followed by the videotape of the judge's

8 The texts of all questionnaires are found in Appendix B,
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ﬁteliminaryfremarksfto the jury, which was‘approximetely five minutes in
1ength The experimenter left the room while this was played. Following

'y

the videotape the jury was advised to select a foreman but were given no

LS
LY

instructions ‘on how to eo so, as 1s the case in a-norma} jury trial. The
“exﬁerimenter ieft the room while the election, typically requiring only a
few moments, Eeok place.
The written summary of the facts of the case was handed out and
an audio :ecording of thils was played, the intent of the audio recordiné g
beingfto coueter-reading difficulties and improve comprehension. 'This was
followed by tﬁe videotapee charge to the jury, which,wes approximately
forty-five minutes in length. The jurors were advised that they could take
notes during the cheige; This is a departure from normal jury procedure,
but considered necessary, pot only because tﬁe charge was' fairly complex,
but also beFause the jurors here would not have an opportunity to return
to the judge for elarification of a point of law or evidence, as they would
in a normal jury trial, The experimenter left the room during ﬁhe playding
of the charge. Following the charge, the pre-deliberation questioﬂHaire
.was administered. A ten—-minute coffee break ensued; jurors were advised

]

not to discuss the case during- this time.
F

I

unanimity but also advised that, given time limitations, a hupg jury would

-~

Prior to deliberations the juries were urged to strive toward
be acceptable., During deliberations they were alsc allowed to retain their
written summaries of the case and nates taken from the charge. This again

is not normal procedure but consideted necessary to compensate for them not



P

having seen the trial, Deliberations were all forty-five minutes in -
. N - '

length and‘tape4reborded. The experimenter observed the &éliberagions

through a two-way mirror and was not able to be seen by the jurors.

-

Deliberations were followed by administration of the remaining

questionnaires -- in order, the post-deliberation questionnaire and the

attitude questionnaire., A group discussion followed the experiment; this -~

also was tape-recorded., Total time for each'éxperiment was approximately

2.75 hours.

}
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RESULTS -- THE JURIES AND THEIR DECISTONS

1. The Juries

W& . P
-
.

A total of 155 volunteers participated in"fifteen juries--four

-

juries in each of the control'and'experimenfal grpupé, and three juries in

the comparison group. Jury sizes rdnged from nine to twelve, the smaller

juries being attributable to no-shows. Only two juries were full (l2-member)

% b Y N

“ ones and four juries (9-member) do not meet the minimum criteria of ten

members sét out by §.573{(2) of ‘the Criminal Code.

The criteria for the organization of the sessions was jury

n .

size, this being done to counter-balance any possible confounding effects
on the deliberation process and decisions that might arise from differ-
“ential jury sizes in‘eachééondition. This was achieved fairly success-

fully: there was one 9-member jury -in each condition; the ranges of -

sizes in each condition were 9 to 12, 9 to 11, 9 to 11, 9 to 12; and, with

an average jury silze of 10.3 overall, the aﬁerages for each condition were

10.75,°10.0, 10.0 and 10.7.

-

2. Sample Charactgristiés

s - ) All of the 155 subjects Eﬁ the study were eligible to be jurors

. according to the criteria of The Juries Act (1974) of Ontario., Eighteen

"

i : (12%) of these participants. had previously been summoned for actual jury

" duty, but only eight of these had'actually served as jurors., Nome had

I - -

previously participated in a s{mulated jury experiment,

. L

+



. the sample was female and 43 percent male, the
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Table 1 describes the basic social characteristics--sex; age,
education and sociogconomié status scores~-=0f the sample in total,‘frop

jury to jury, and from condition to condition. Overall, 57.percent of
‘mean age was 36.4 years,

- . .

63 percent were collége educatéd with the remaiﬁae; not college educated,

-and the mean spcioeconoﬁic score was '54.3, This sodioceconomic Score falls

in the range of the third highest class of'thegﬁix-level,socibeconomic

scale .provided by BIiéhén and McRoberts (1976) ‘and could be considered

middle—class.l There is a broad rangé iﬁ'these characteristics in the

s

sample: :age ranges from 19 to 65 years, education ranges from less than
grade eight to the doctoral lgvel, and socioeconomic status from the lowest

to the highest class. Such heﬁerogeneity_could perhaps be expected‘émong

¢ A

an equivalent number of actual juriles,

Table 1 also clearly indicates hbat there is considerable
vafiability on these characteristics from jury to jury. Sex composition
varies from 22 percent female in‘Jury 2 to 83 percent female in Jury lé. i)

Mean age ranges from 28.2 years in Jury iO to 45.0 yeérs in Jury 6,

Educational level varies from 36 percent college education in Jury 10 to

Al

80 percent in Jury é. Mean sociceconomic score ranges from 42.1 {fourth

‘class level) in Jury 1 to 64.4 (second class level) in Jury 2. Some juries

i

are very markedly different. ?or examplé, in the first two juries there -~
are clear differences in sex composition (50% vs. 77Z), mean age (33,2 vs.

1 " N

This scale has a range of scores from

Class I -~ 70 Class IIL ~- 50 to 59 Class V —- 30 to 39
Class II, —— 60 to 69 Class IV -- 40 to 49  Class VI -- less than 30
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Table 1: SOCIAL CHARACTERISTICS OF THE JURIES

Control .Group

Jury. 1 4
Jury 2 ,

Jury 3,

Jury 4

‘-TotalI

Exﬁerim&nta; Group i
.(Favourable Evidence)

Jury 5
Jury 6
. Jury 7
Jury 8

Total

Experimental Group II
(Unfavourable Evidence)

Jury 9
Jury 10
Jury 11
Jury 12

Total

Comparigon Group

Jury 13
Jury 14
Jury 15

Total

Overal Total

>

Sex

Male Female

6
2
8

2

l:¢uaxlcx

21(492) 22(51%)

L 40 e

5
5
-7
4

U~ b
.

19(47,5% 21(52.5%)

6
9
3
4
2

18(45%Z) 22(55%)

4 7
2 10
3 6

9(28%) 23(72%7)

67(437) 88(57%)

B . 52
Age
Range Mean

- 36(19-55) 33.2
45(19-64) 42,0
35 (20-55) 32.3
30(19-49)  .30.5
45(19~64) 34.1
38(19-57) '38.3 J
39(25-64) 45.0
22(33-55) 44,2

- 30(19-49) 35.3
45(19-64) 40.7
22(32-54) 44,5
20(19-39) 28.2-
43(22-65) 39,6
45(19-64) 32.2

46(19-65)  36.0

41(20-61) 33.3.
38(21-59) 35.7
24(23-47) - 35.4
41(20-61)  34.8

' 46(19-65) 36.4



Table ;:

(Cont.)

Control Group

Jury 1
 Jury 2
Jury 3
Jury 4

Total

Experimental Group I
(Favourable Evidence)

Jury 5
Jury 6
Jury 7
Jury 8

Total

Experimental Group II
(Unfavourable Evidence)

Jury 9
" Jury 10
Jury 11
Jury 12

. Tetal

Comparison Group

~

Jury 13
Jury 14
Jury 15

> Total

-

OYE??ll Total

Less Than
College

Education

College

|U-JUI'-IN

ILn-l:‘-NUt
'U\--.l'--.l'-d

16(37%)  27(63%)

I.p-wuw
[ 00~

13(32.5%) 27(67.5%)

3 8
5 8
A A
11(34%)  -21(662)
57(377)  98(63%)

53

Sociceconomic °

Status Score

Range

¥

43(29-72)

41(33-74)

38(30-68)
41(26-67)
48(26-74)

40(29-69) -

30(38-68)

38(29-69)

47(25-72)
47(25-72)

© 35(34-69)

39-(29-68)
31(37-68)
35(34-69)

40 (29-69)

- 22(52-74)

40 (35-75)
25 (44-69)
40(35-75)

59(25—75)

, Mean

42.1

bbb
‘5108

51.6
50.8

51.8
54,8
49,7
33.7 -

52.4

52.3
58..2
52.6

53.2
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“ 42.0 years), educational level (48% vs. 77% college educated) and mean

%

; T socioeconomic status. score (42.1 vs. 64.4). A great number of such com-

parisons of individual juries could be made: suffice to say that such

P oo , differences arise--although generally mt so markedly--in the remaining
" jury to jury comparisons. Such'variationé could perhaps be expected among

-

acﬁual juri%s, which'undoubtedly are not consistemtly similar in these

basic attriﬁutgs.
. &\\ o In terms of co;dition to condition comparisons on these social kS
‘\\\;__/// ‘ characteristics some differences Ietween conditions are evident;. For sex
'-composition,‘thé first three coﬁditions are fairly comparable, ranging
from 51 percént t$‘55 percent female, however the coﬁparison condftion is

72 percent female. In terms of mean age the contrel, second experimental

and comparison groups are fairly comparable, ranging from 34.1 to 36.0

N

years, but the first experimental group is somewhat older (40.7 years).

All conditions are fairly similar in educational level, the’ﬁercentage of

college educated jurors ranging from 57.5 to 67.5. The mean socioeconomic

‘ status scores of the first conditions are similar, ranging from 50.8 to

- 53.2, but'the mean score of the comparison group (62.8) is markedly higher.
To determine whether these differences in social characteristics

; / from condition to condition are statistica%ly significant a series of t- -

i T

; tests was run to compare each condition with every other condition on each

.0f these characteristics, The results of this analysis are presented in
Table lA.2 This table indicates that theré are no statistically
2

Only the main tables will be presented in the body of this chapter,
Lengthy tables such as thils and those considered secondary are found in ‘
Appendix D. Tables which are numbered only (e.g. '"Table 1") are in the
body, tables followed by the letter "A" (e.g. "Table 1A") are in the

" Eppendix. N - e — e
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- differences, o

.55

significﬁnt éifferendés, where p £ .05, between any of the conditions
in sex_cq@posifion or educational le#él. In terms of age there 4s a
séatistically‘qignificant diffgrence—gééween fhe control and;fiéétﬁeiseri—
mental conditioné'e+(81)-2.21, p-.03)’but.ngt between"&ﬁ;,remaiﬁiﬁg condif
tions. Eér §9cloecohomic status ;coré.;here are significant diffefénces;
between therﬁompariéon and first experimental conditions Gk(?d)-3:56,

. .
p=.001), the comparison. and second experimental conditions (+(70)=3.43, -
p=.001), aéd c;mparison and control conditions ¢+(73)-3.96, p=.000).
Since the analysis of decisions involves a compparison of decisions rendered

in each condition, these differences would warrant a later exploration of

the relationship between decision-ﬁaking and soclal characteristics to

determine whether any variance in decision-making is attributable to these

3. Representativenesé of the Sample

-~

Cne of tﬁe-desired characteristics of the research design was

a sample of subjects that could be considered representative of that which

could be found in an actual jury vemire. A random sampling of the popuié—
tion, with subsequent exclﬁsion of persons not eligible to be jurers, was
considered a process that could provide such representativeness. Hoﬁever,
this procedure only produced a small proportion of thoge contacted. This
sampling_procéss could be described as volunteer sampling. The "media"
volunteers were, of course, not from ; randomly selected pool. - The

remaining subjects were also volunteers, but differed from the initial

pool of subjects 1n so far as some pressure-—the encouragement of their
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. ’j . peers——was exerted on them to volunteer. There are, of course, obvious

- - - -

- ashortcomings arisihg from such a sampling procedure:-'Rather than discus- -

-

sing these from a theoretical perspective, there ¥ a .means of studying

Y

the representativeness of this sample—-by comparing it to a sample drawn

from an actual jury venﬂre in the’ Bape locale, . - )

For-the pnrpose of a simulated jury study, Nelsof (1978)
utilized a sample of 68 persons drawn from an actual jury enire'ﬁ
judicial district of Ottawa-Carleton. Thirty-six of these had served as

(PR

actual jure%s, while the remainder had been exempted, passed over or
peremptorily challenged., These jurorsnwere obtained by 1etier and tele-
phone solicitation and the offer of a monetary reward for participatioﬁ\
> . - A comparison of the social characteristics of. the sample in
! this study and Nelson s jurors 8 presented in Table 2, :ﬂhis table indi—.
cates that the educational levels of the two samples are almost idenezzzi:sf

while differences in sex .compositiorn} mean and modal ages, and mean 2r

" L]

modal socioeconomic status scores are only marginal. Measures of dispergiens-l

. L . - i el .

féﬁge and‘standard~deviation——for_age and secioeconomic status score are.
~also very similar. Tests of significance indicate’ there are no statisti-
i ¥ - '

cally significant differences between theseptwo samples for sex composition
P - .

x?(1)=0. 54, p(.50)’:‘ ediication Tevel .(X> Y=0.043, p<.90) rage (#(221)=

~

0.17, ns), cr socioceconomic status-0+(221)-0.17, ns).
@ o
»~The eimilarity of the two samples here must only be«considered

v
- -

an indicator of possible representativeness s pe Nelscn 5 sample, while

- L e drawn from an actual jury venire in "the same \Sre; is not a- random sample._
v ~ . . - - ‘. J -
. - KR -
4 ot { - 'Y
» | V- - o
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Table 2: COMPARISON OF THE SOCIAL CHARACTERISTICS OF THE PRESENT SAMPLE

AND ‘A SAMPLE DRAWN FROM AN ACTUAL: JURY VENIRE.

T ' '

Sample Size

Sex: Male

Female
.Y

)

' Education: Coliege ' C

Less .than colleg

Age: Mean
Median
s.n. =
Range

SES Score: Mean
Median
“5.D. :
." . Range .y

- . * Data kindly provided by s. Nelson;

n

Present Sample

Nelson's Sample¥

155 ' 68
67(43%) 7 33(497)
88(57%) 35(517)

(x2(1) = 0.54, p(.50)

A

Y

58(632) . 42(62%)
57(37%) - 26(387)

() = 0.043,_' p ¢ .90)

-

-

36.4 37.2

33.1 " - - 34.5
13.3 - , 131 .
46(19-65) 49(19-68) -

(+(221) = 0.17, n.s.)

-

a~

£ . ’
54.3 57.9.
58,0 60.5
13.8 11.5
50(25-75) 48(27-75) *
(+(221) = 0.17, n.s.)
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.
It, too, is comprised‘of volunteers. The similarities. could, for example, -

be reflective of the nature of those who volunteer for such studies.

4, Juror Evaluations of the Presentation ' —“__-’/////

Following the presentation, the subjects were askéd to indi-

hd

cate how realistic they considered'the_presentation to be and hof well j

they understood the judge's instructions. Thirty-seven percent charac-
terized the presentation as "very reaiistic", 53 tercent as “faigly
r;alistic", nine percent as "only a little realistic", and ‘one person as

"not at ali realistié"._’gthhe eight subjects.who 'had been actual jurors
‘before, four characterized it as ‘'"very realistic", three as “fairlf real=
istic" and one as ‘only a little r.eaulistic“-.. Thirty-four percent of the
participants indicated they understood the judge's instructions cowpletelyﬁ; :

-

65 percent "fairly well", two jurors only a little", and none "not at all",

It would seem then that a reasonably good degree of mundane realis£ and
{ .
effettlve communication‘pf information was achieved.
Sinc? the information presented the subjecté was derived from
a case which had actually tccurred in Ottawa a check was made to determiné
if any of the participqgts f%calléa it. Ten did, but none remembered the
actual outcome, Questioning of these ten revealed that their recollec-

~ tion was insubstantial amounting to merely remembering "the Poppe Shoppe

murder".

5. Decislons

Pre~deliberation and final décisions rendered by each jury are

reported in Table 3.. 7
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DECISIONS FOR ALL

Table 3: 'A BREAKDOWN OF PRE-DELIBERATION:-

"JURIES-,
- ‘ ’

Pre-Deliberation

Decisions

Guilty Not Guilty

o

_ Final Decisions’

Control Group K

Total o 14(447)

Guilty Not Guilty

Jury 1 7 5 7 .
Jury 7 4 5 2
“Jury 3 3 8 3
Jury 4 3 8 0
Total 17¢49%)  26(60%)  12(28%)
Experimental Group I
{Favourable Evidence)
Jury 5 5 5 4
Jury 6 - 2 8 2
Jury 7 7 4 6
- Jury 8 "2 7 2 .,
Total 16 (402) 24(60%) ' 14(35%)
Experimental Gr'oup II o
* (Unfavourable Evidence) - _
Jury 9 8 2 8
Jury 10 6 @ 6
Jury 11 6 4 6
Jury 12 5 4 J .
" Total . 25(607) 15(407) 25(607)
Comparison Group g
Jury 13 4 8 3
Jury 14 7 4 6
Jury 15 3 . 6 3
18(56%) 12(38%)

0~ u

n
31(727%)

|'--.IU'ICDO‘\

" 26(65%)

|-C‘-I>-U1N

15(407%)

IO‘\LH\D

20(627)
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{a) Pre—deliberation decisions

Overall, the jurors in the control group returned 40,pe£cent'
guiiEy decisiohs and 60 percent not guilty. Three of four juries favoured
'acquittal, one jury by é simple majority (i.é. 4/5) and two by more than ﬁ
”twofthirds majority (i.e.'S/S)L One jury favoured conviction by_a simple
majority. Considering that the majqrity decision of one.jury disagreed

with the reméining three and that. the overall degisioné were fairly evenly

divided, 41t would appear that the evidenceof the case did not clearly

. fgvour eitﬁer acquittal or conviction——tha;;is, it was fairly ambiguous.
Such a case should hence be sensitive to the.addi;ion of new evidence.

| In the first experimental group, 40 pe}cent of the jurors
favoured conviction and 60 percent acquittal, propo£;ions which are identi— ‘

cal to the control group. There is not a statistically significant differ-

ence between these two groups (X?(l) = 0.0002, p'<;99). One jury was

evenly divided in decisions, while three favoured‘acquittal-—bne with a

+

simple majority and two with greater than a two-thirds majority. It is.
'ciear'that'the addition of polygraph evidence févourable to the aécused had

no impact on these jurors before deliberatiomn.

—

S The second experimental group returned, overall, 60 percent

guilty decisions and 40 percent not guilty. All four juries favoured

t

conviction-—three by a simple majority and one by greater than a two-thirds

majority. Clearly, tﬁg addition of polygraph evidence unfavourable to the

accused affected these jurors—60 percent returned guilty decisions com-

pared to 40 percent in-the control group. This is a statistically signifi-

-

cant difference (Xz(l) = 4,37, p<.05).
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In the comparison group, overall, 44'percenﬁ returﬂed‘a guilty
decision and.56 percent not gullty. ~TW6 of three.juries favour "acquittal--
one by g_simple ﬁﬁjority&and one by a two-thirds majority-—while the éhird
lfavoured'conviction by a simple majority. The additiop of the character
witﬁess testimony unfavourable Eo the accuséd only had é-very slight
effect when ;;mpared to the control group decisions—-44 versus 40 percent
guilty decisions. This is not a statistically significant difference,
(thi):0.0iZ, p<¢ .90). Comparing this condition with the second experi-
mental condition reveals that fewer gullty de;isions were rendered in

the comparisdn condition than in the second experimental cénditioq -

44 versus 60 percent gutlty decisioﬁs. This 1s not, however, a statisti-

cally significant differerce (X2(1)=2.52, p ¢ .20).

(b) Final.Decisions

Overall, the control group jurors returned 28 percent guiltj ¢
decisions and 72 percent not guilty. Only_one jury reachdd a unanimous t
not guilty finding. OFf the three remaining ju;ies, two favour acquittal
and one conviction. The inabilityKof threg jufies to arrive at unanimity
after fS minutes deliberation coufd be considered added evidence that the
Icontrol group case was ambiguous.

| The finai decisions of the first experimentél group changed
little from thé pre—-deliberation decisions —- overa%l, 35 gercent guilty,
65_percgnt not guilty. None of the juries were unanimous -- three majorities
favoured acquittal and one conviction. Compared to the control group the
addition of the févourable polygraph evidence had a slight;feverse effect -~

35 percent guilty decisions here versus 28 percent in the control group.

P
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This différence is not, however, statistically significant (X2(1) = 0.63, .
- pd.50).
The overall decisions of the second experimental group aid
not change at all from the pre-deliberations -~ 60 percent guilty, 40
percent not guilty. None of the juries were unanimous. All four favoured
conviction at final decision. The addition of the unfavourable polygraph
evidence had a clear impaét ;—.60 percent guilty ﬂere versus 28 percent in
the control group. This is a statisticaily significant difference
T(X2(1) = 10.04, p {.01).
Theffina} decisions of the coﬁparison'group were, oveég%%, 38
percent guilty and 62fpercent not guilty. None of the three juries were
0
unanimous. The final majority preferences were two juries for acquittal
and one for conviction. 'The addition of the character witnes; te;timony
unfavourable to the accuéed had_some effect ﬁhen compared to the control
group ﬂecigions —— 38 percent guiity here versus 28 percent in the control.
This is.not, however, a statisgicaliﬁ significant difference (Xz(l) = 0,78, .
p. { .20}, Coﬁpariné this condition with the second experimental condition
reveals that.fewer gu%}ty verdicts were rendgred in the comparison group

than in the sgcond experimental group -- 38 versus 60 percent guilty deci-

sions. This is a statistically significant difference (XZ(L) = 4.45, p{ .05).

6. Guilt Scale Ratings

The jurors were asked not ohly to render dichotomous verdicts
at pre-deliberation and firal decision, but also to indicate the sureness

of their decisions on a four-point scale. These two measures can be
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comblned to_produce ;n eigﬁt—point guilt scale, ranging from "euilty, very
sure" to ﬁnot guilty, very sure"., While verdicts are considered a breferred
dependent ﬁeasure since they are required in a real trial situati;n, it

is worthwhile to analyze the results of the guilﬁ scale to determine if

this produces findings.éonsisgent with the analysis of verdicts. This

is particulariy imporxtant because the results of Cavoukian and He;legrave's

§1980) experiment were rendered equivocal due to sucﬁ incoﬁsistendes

between the two dependent measures. .

(a> Pre—?éliberation Ratings

Table 4 grapﬁically presents the mean guilt scalehratings at
pre—deliberati;ﬁ for each conéition, as well as the resul;s g& a series
of t-tests of differences between conditions. The mean gullt scale rating
for the control group of 4.88 ——ror very near to ”npt guilty, very unsure' --
again suggests that this is an ambiguous case which should be sensitive
to the addition of new evidence. Recalling Table 3, the verdict results
at pre-deliberation for the control, first experimental, and comparison
graups wére,very similar —— 40, 40 and 44 percent gullty respectively -=-
and there wére no significant differences between them. Table 4 indicates
that the mean guilt ratings in each of these conditions are also very
similar —— 4.88, 5.03, and 4.66, respectively -— and that there are no
statistically significant differences between them. The second exp;rimentél
condition produced more guilty verdicts than both the control and compari-
son conditions, the differences between the second exﬁeriﬁental and the

control conditions being statistically significant, but not those between

the second experimental and compé;ison conditions. Table 4 indicates that
l :

S
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Table 4: MEAN GUILT SCALE

A

64

’

RATINGS BY CONDITION, PRE-DELIBERATION DECISIONS

Guilt Ratings

" Not gullty, very sure
o ‘

Y

|

ﬁot guilty, fairly sure

K
§

|

\
Not guilty, fairly unsure

Not guilty, very unsure

Guilty,

-

Gullty,

" Guilty,

Guility,

Control vs, Experimental I: .
Control vs. Experimental II: +(81)
Control vs, Comparison:
Experimental II vs. Comparison:
Experimental I vs. Comparison:
Experimental I vs. Experimental II:

very unsure

fairly unsﬁre

fairly sure

very sure

v

-

p (.03

8
3
7 )
6 .
- *
5 X = 5.03 :
x = 4,88 ! }_{' = 4.66
4
. X = 3.73 .
¢3 /
2
14
Control Experimen-~ Experimen- Comparison
tal I tal II
(Favour— (Unfavour-
able) able)
N
Condition
+(81) - 0.26, P = 080’ .5,
= 2,09, p (.05
4(73) = 0.39, p = .70, mn.s,
+(70) = 1.55, p = .13, n.s.
+(70) = 0.62, p = .54, 'n.s..
$(78) = 2.31,
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the second experimental comndition also pro&uced mean guilt ratings indi-
cating a stronger degree of guilt than in the control and comparison
conditions -- 3.73, 4.88 and 4.66 respectively —— and that the differences

between the second experimental and control conditions are statistically

significant (+(81) : 2fO9, p <.05), but there are not statistically signifi-

cant differences between the second experimental and comparison conditions.
s ‘ ' . '
In short, the results of the guilt scale ratings at pre-

.-

deliberation are, in allhaspects,fconsistent with the results of the

pre—-deliberation verdicts. ’

~ a L

- (b) Final Ratings

"Table 5 presents the same measures 'and tésts for final guillt
A

scale ratings. Again, these results are consistent with the results of

1

. the analysis\ﬁf final verdict decisions: 'among the control, first experi-’

.mental, and comparison conditions there were very similar fimal verdicts —--

28, 35 and 38 percent guilty respectively ~- with there being no statis-—

'tically'significant differences between these conditioms. Table 5 indi-

cates ‘the final mean guilt scale ratings are aléo very similar. among

tﬁese conditions — 5.58, 5.38 and- 5.16 respectively --'with th;rg being
no statistically significant différences between these conditions..'Final
verdicts Indicated the second experimental condition generated more

guilty verdicts than eifhgr_the contrplland comparison conditions ~- 60,
28 and 35 percent guillty respectively —-- with the differences between

both the second experimentai and control conditions.and the second experi-

mental and comparison conditions being statistically significaﬁt. Table 5
l . ° ’ . .
indicates the mean guilt scale ratings are different among these three
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Table 5: MFAN GUILT SCALE RATINGS BY CONDITION, FINAL DECISIONS
Guilt Ratings
Not guilty, ﬁéfy sure 8
Not guilty, fairly sure 7 ‘
Not guilty, fairly unsyre 6
‘ X = 5,58 |—
Not guilty, very unsure 5{ x T 5.38 X = 5.16
Guilty, very unsure 4 -
? X = 3,58
Cuilty, fairly udsure 3|
Guilty, fairly sure . 2
Guilty, very sure 1
Control Experimen-  Experimen Comparison

tal I tal II

{Favour- (Unfavour-

able) able) \\\

- Condition

Controlfvs. Experimental I: +(81) = 0.32, p = 0.75, n.s.
Control\vs. Experimental II: .+(81) = 3.12, p{ .0l
Control Vs+—Comparison: - #(73) = 0.63, p = 0.53, n.s.
Experimental II vs. Comparison: +(70) = 2.24, p (.03
Experimental I vs, Comparison: +(70) = 0.31, p = .75, n.s.
Experimental I vs, Experimental IIs +(78) =~ 2.71,
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~conditions -- 3.58, 5.58 and 5.16 Tespectively -- and that there are.

statistically significaﬁt differences between the seceond experimental and

control conditions (+(8Ll) = 3.12, p {.01l) and the second experimental and

the comparison conditions (+(70) = 2.24, p<.03).

Carrying the comparison of verdicts and guilt scale ratings

further, as the number of guilty verdicts increases or decreases -- either

X

among conditions or from pre-deliberation to final decision -- so does

the guilt scale correspondingly change in the appropriate direction at
all ﬁimes. As just one example, the first expérimental group registered
a slight increase (2) in thé number of not gullty decisions from pre-
deiiberation to‘ﬁinal decisioég this éhange'is reflected in chanées in
the mean gullt scale score in the appropriaté direction, i.g. moving

slightly closer -~ from 5.03 to 5.38 ~- to the "not guilty, very sure"

end of the guilt scale.

.

In‘sumﬁary, there is great consistency between the results

of the guilt scale ratings and verdicts such the same conclusions may

-

be drawn by utilizing either dependent measure.
A

7. Evidence of Undue Influence

Undue influencé has beengoperationally defined in‘four ways
for thé purposes of this study. These decisions wili be applied to the
final verdict decisions oﬁly since it is these decisioné that "count".
The first definition —- 100 percent decision concurrence with the find—.
ings of the polygraph —- didﬂ:st, of course, occur: not one of the eight

juries in the experimental conditions produced a unanimous verdict -
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consistent with the findings of the polygraph evideece presénted. Hence .
the impact of the addition of both favouieble and uefavourable polygraph
Vevideece was noe tindue according to this definition;

| . The second operational definition -- a etatisticall§-significant
impact at a probability level less than .01 -- requires a comparison of
the decisions of the control and experimeetal groups. For the first

experimental group the addition .of the polygraph evidence did not gener-

i

ate additional not guilty decisions over and above the control group,'

‘but rather had a slight reverse effect. Hence the addition of polygraph

evidence favourable to the accused was not undue according to this defini-
tion.  The second experimental case did, however, exert an effect on
decisions in.fhe appropriate direction, the differences in decisionms
between this and the control group being seatistically significant at a

prébability less than .0l. Hence, according to the second definition,

the addition of polygraph evidence unfaveureble to the aecused was undue.

The third definition of undue influence‘-— a significantly
greater effect {at p X.05) for-polygraph evidence when compared to character
witness“testimbny‘—--:equires a comparison of the experimental and com-
parison groups. Since the appropriate comparison for the first experi-
mental group (i.e. character witness testimony favourable to the accused)
was abandoned such a, comparison cannot be made, though this is a rather
moot consideration_enyway sincé this evidence‘ﬁid not ﬂave an Impact in
the appropriate direction. However, a cqmpafisbn can be ma@e between

the second experimental (unfavourable polygraph) and comperison (unfavour-

able character witness) conditions, and here there were differences in
o . , - .
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decisiﬁns at a probability levei less than .05. It should be noted here
that gﬁe addition of the unfavourable charactgr witness testimony did
"work” in the appro&riate direction, i.e, genefating moée (352 vs. 287%)
guilcy decié;ons than the control c;ndition,_and that‘the unfavourable
polygraph evidence simply worked more sfrongly. Hence, according to
this third defzﬁition‘;f undue influence, the_addiﬁion of ﬁolygrpahl
;vidence unfavourable to the accused éés undue.

" The fonrth.ﬁefinition of undue influence fgquires the poly-.
gréph évideﬁce to "work" in the appropriate direction and for evidence
favourable to the accused tofhave a significantly stfénger effect than
evidence unfavourable to the accused. This did not occur. The favour-

able evidence did not work in the expected direction, generating fewer

gullty decisions (657) than the control (72%), though this was not a

~ statistically éignificant.diffgrence. The unfavoufable evidence did

work in the expected direction, generating more guilty decisions (60%)
than the control case (287); a statistically-éigniffhant difference.’
Hence the effect of the addition of polygraph evidence was an undue one

according to this final operational definition.

8. éocial‘Chatacteristics and Decisjon-Making ' §

The relationship between various social charaétefistics and
deci;ion—making has been the subject of considerable study in simulaﬁed
_jury research. While some studies have revealed that there aré relation-

ships, the findings to date have been inconsistent and equivocal (Davis

’ et.él., 1977). There are two reasons for exploring such relationships
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_ Each socdial characteristic has been dichotémi;éd: sex'is, of course,

' s ' . : ¥
- dividing at the median score; educationris college edqcation and less

‘male and female; socioeconomic status.is lower and higher, -arrived-at

thgﬁ college; and -age is less' than 33 years of agé and‘333years‘or older,

here. The firstr is to contribute to the existing body of knowledge in

3

this a;é\;\-EEFOnd,-recalling'Table-lA, it was found that there weve some e
significant differences betygegﬁionditioné for the four basic social char—
acteristics. In the event of a finding of-a'relationship between ome or ;

more ‘social cﬁaracteristics and decision-making, it would be necessary to
[ . . s [ 1

determine whether the variance in decision-makingrbetween conditions is

1 L I

attributable to these differences in social characteristics and th just .

the experimental manipulﬁtion of the eﬁideﬁﬁ@. Decision-making here

refers to two types: fimal verdicf.decisions and -final deéisiontnncuzrence
. ' ) % N /",

. or non-concurrence with the polygfaph" eyidence. S o .oTe
. . . ! o

—

(a) Final Verdict Decisions . | .-

Tables 2A, 3A, 4A and 5A present a series of cross‘taﬁulﬁ—

Ie

'tions -~ for each condition and conditions combined -- of final verdict

. . . ]

decisions with sek,'socieronomic_status, education and dge respectively.

-

' _ , 7 . . - ;
arrived at by dividing at the median age. . The measure -of asspciation
utilized is Yule's Q. - )
' A summary.of the associations found in these c;dés tabula-

tions is presented in Tab}ejﬁ. The criteria for deciding whether a

social characteristic has exerted an influence on decision-making would

be if there is at least a moderate relationship ové}hll'and this relationﬂ

 ship is regulaf across conditions. This would suggest .thiat a social

‘.. o
.
v
—_—

. . ‘ Vo ‘ ‘ / .
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TABLE 6: RELATIONSHIPS BETWEEN SOCIAL CHARACTERISTICS AND FINAL VERDICT

DECISIONS .
Association (Yule's Q) .
- Condition " & Sex SES -  Education Age
Control P 0.26  0.07 - 0.35 ~0.52
"Experimental I ° ® . =0.35 0.29 -0.14 ~0.46
Experimental IIX =0.05~ -0.37 ° . 0.30 ~0.34
Comparison : o -0.46 0.31 0.84 0.00
Conditions Combined -0.12 0.05 0.37 -0.34

. -
,

characteristic is exerting a consistent influence regardless of the type _j )
of evidence presented. Table 6 indicateé that for sex there 1s, overall,
only a lowd negative relationship (Yule's Q = -0.12), Moreover, there is

" not a tonsistent relationship between sex and-decisions across conditions —-
there is a negligible negative relationship in one condition, a low posi-

tive relationship in anéther,-and moderate negative relationships in the

-.‘

- remaining two conditions. Hence, sex tygé did nbf exert a regular influ-

av

ence on decision-making. , )

" In regard té socioeqonomiq étatus, Téble 6 indicates tﬁé£e'is
a negligible negative relakionship IYule'é Q = —O.QE).witﬁ dec&éibns over—
ali, and no.coﬁsigtenpy of'reiétionsﬁips acrosghﬁaﬂditionsv ‘There is a
“pegligible ﬁositive relationship in one condipion,'a=moderate neéative e

relationship in other, and low and moderate positive relatiynships inm e,
705‘ -

the remaining tws=conditions. Hence th%re is not a regular relationship

v

between lower éﬁé'higher socioeconﬁmic status and decisions rendered.

3 The conventions for describing'qhe relationships found by Yule's Q are:
. . . . .
(4) 1.70 or higher —-.very strong (d) *.10 to 2.20 -- low :
(b) 2.50 to * .69 -~ gubstantial (e) £.01 to+.09 -- negligible '
(c)‘1.30 to *.49 -- moderate (£) £.00 . "—— no
. | v

(Davis, 1971:49)

. '
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. -For éducatioﬁ, Tﬁb1e 6 indicates-@ﬁaﬁgfhere is a moderate

positive relatioﬂship (Yule's Q = 0.37) between educational lgfél and

decision-making. There is also a degree of consistency-in this relation-

~

ship across conditions: with the exception of the 1owﬂnegative relation—

\
N .

'ship in the first experimental condition, there are positive relationships

il L

in the three remaining coﬁﬁitions, two moderate and-oqe very 'strong. Hence
it could be concluded that educational level may have exerted an influénce

on decision making., Table 4A illustrates the.nature of this relationship:

overall, college educated jurors tended to return\ggi“gpilty dedisions --

66 .percent. of the college educated jurors voted not guilty compared to 47

pefcenp-fpr those with less;thaﬂ'axcollege‘gducatibn; This is a statis- .

»

ticall& significant difference (Xz(l) = 5.37, p = .02).
"~ In regard to age, Table 6 indicateé that there is a moderate

neggtibe relationship (Yule's Q = -0.34) between age and decision-making

-oyerall. There also is a fairly comsistent relationship across conditionsj’

- +

ql;hough there-is no relationship' in the comparison conditionm, thefe are

*pésitive relationships in the remaining three conditions, two moderate and

-
T

one substantial. Hence, it could be concluded that age differences did
exert ah influence on decision-making.. Table 5A illustrates the nature - -

' -

of this felationship. _Oﬁegall, those less than the age of 33-£ended to

return not guilty decisions -- 69 percent of those less than 33 years of
age returned Aot guilty decisions compared to 52 percent of those 33 yeadrs

of age or older. This is a statistically significant difference (Kztl)=4.49,

- e

plé .03).
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‘ 'In_suﬁ, then, differences in sex and soéciloeconomic status

- apparently exerted very little influence on decision-making, but differ-.

1 : . - b
ences in educational level and age did exert some influence.4 - In order

to determine whether education and age could be confounding factors in
the decision comparisons between conditions it is necessary to determine

B

whether educational level and age are balanced between conditionms.

a Recalling Table 1, it was found that educational level was fairly well
balanced between cenditions, tﬁe proportions of'college-educated sebjects
. varyieg frow 57.5 percent to 6735 percent in the four cehditions. The
differences beeween copditions.were not statistically significant (see
y 'I:eble 1A). ‘Hence, while educational lvevel 'ex_lerted an influence on decision- -

making, this influence would be fairly constant across conditions and ,not

-

substantially affect the comparison of decisions between conditions. In,
regard to age, however, there was a statistically gignificant difference
between the control and first experimental group -- the first experimental

g ‘group being‘signifieantly older -— .but no significant differences between
- : $ \ . . '
the other groups (see Table 1A). The difference in age between the control

-

o]
and first experimental group could be a factor which confounds the com-

parison .0f decisions of these two groups. Since those less than the age '

4 An alternate method of analysis corroborates this conclusion. Results
of a step—wise multiple regression analysis with final decisign as a depen-
dent variable and sex, socioeconomic status, education, age ‘and condition
"(evidence type) ag independent variables is presented in Table 6A. This

v

i ;_ table indicates that while the five independent variable combined account
for only a relatively small -amount (8.93%) of the variance in decision-
% making, educa@ﬁon accounts for the most variance (3.46Z), then age (2.627),

then condit ﬁﬂ{l 467%), while socioeconomic. status and sex contribute very
lettle to Variance (0.50% and 0.217 respectively)

30

- The proce&hre of utilizing cross tabulations here was chosen because it

\ ~can be more informative -- it can 1llustrate not only whether there is a
relationship, but also the nature of that relationship.
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of 33 tended td.vote not guilty andHSZ percent of the control group were

less than 33 compared to 35 percent in the first experimentai‘gqoup (seé

Table 5A), the decisions of this latter gfoup éould_have been different

(i.e. more ﬁob guilty) had they been younger.. ’ . ..
There 1s a means of correcting the age differences be;ween

: . .
these two groups. One jury. (Jury 7) in the first experimental condition,

was comprised of jurors who were all 33 years of age or older. ‘It was

this jury which returned a final decision preference —- a majority'févqur-

ing conviction -~ at odds with the final decisions of the remaining three

juries in that condition -- all majoritiles favouring acquittal. By remov-
ing this jury from consideration a comparison of the 50cfal'éharacteristics "

and decisions of thée control group and thg_three remaining juries in the

-
b

. first experimental group can be made. The wéﬁults'of this comparison are.

presented in Téble\z;,/zhi; table indicates that with thié jury removed

. there are no significant diffefences between these two groups in terms of -

sex composition (X2(1) = 0.39, p < .70), -educational level (X2(1) = 0.43,

p {.70), socioeconomic status (X2(1):= 0.17;:ﬁm{.7d):.;f“éée (X2(1)=0.19,

P <.70). Thus the effects of these social characteristics on decision-

making are held fairly constant. Given this, Table 7 indicates that there

is not a significiant difference (X2(1) = 0.0008, p <.98) in the final

decisions rendered by the control and corrected first eﬁperimental groups.
In fact, the decisions rendered in these two groups are proportionately
identical -- 28 percent not guilty. Hence, with this correction for age

differences, a conclusion remains unaltered -- the additién of polygraph

s
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evidence favourable to the accused has no demonstrable impact on jury

o

decisionémaking.5

e

(b) Concurrence with the Pdlygraph'Findings

Social charaeteristics could also be related to final &ecision
concurrence (e.g. not guilty with favourable polygraph eviéence) or neon-—
concurrence (e.g. guilty with favourable polygraph evidence) with the
polygraph evidence. Tables 7A SA 9A" and 10A pre;ent a series of cross-
tabulations -- for each experimental condition and both experimental
conditions combined -- of final decisiop concurrence with sex, soclo-
economic status, education and ege respeetively. fule'e qQ, agein; is

the measure of association utilized; a summary of these associations is

presented in Table 8.

1
-

TABLE'é: RELATIONSHIPS BETWEEN SOCIAL CHARACTERISTICS AND FINAL DECISION
CONCURRENCE WITH THE POLYGRAPH EVIDENCE :

; ' Association (Yule's Q) . &
Condition’ Sex SES Education Age
Experimental I : 0.35 -0.29 0.14 0.46
‘Experimental II -0.05 -0.36 0.29 ~0.34
Total Experimental 0.15 0.32 0.22 0.03

v
+ -

> -One other possible social characteristic — punitivenessd -- was con-
sidered in this study. The measure utilized for this was having the jurors,
assuming guilt, choose between six possible sentences —— ranging from

twenty-five years imprisonment to no Imprisomment -~ after the Jjury
deliberations, 1i.e, after decislons had been rendered. This mkasure was:
abandoned, however, because of the significant danger of responses being

" confounded by the experimental situation, i.e. that, say a final not guilty

decision by a juror could result in a less severe punishment being selected.
This, in fact, proved to be the case -- there was a substantial relationship
between final decision and higher or lower punishment (Q = 0.64), jurors
voting not guilty tending to select less harsh punishments.,
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Table 8 indicates that for sex there is, overall, a low rela-
tionship with final decision concurrence and that this relationship is -

.

inconsistent -- there is moderate positive relationship im the first
experimental condition and a negligible negative relatiénship in the
sgcond'expérimental conditibn. Hence, sex.type appears not to have
exerted aﬂy influence on decision concurrence with.thévpolygraph evidence.

3
3 Table 8 indicates that for socloeconomic status there 1is a
moderate positive relatlonship with final decision concurrence overall and
in the second experimental group, with there being very close (0.29) to

a moderate positive relétionship in the éecond éxperimental group. Given

this regular moderate relationship it could be concluded tha;\Locio~

g .
economic status maf'hgve exerted an influence on final decision concur-

L -

rence with the polygraph evidence. Table 8A reveals theﬁqgture of this‘
rglationship: overall, jurors With'higher socioeconomicﬁgzétus tendea fo
render final decisions concurr}ng with the p&lygraph findings --"72 perceh;
of those with higher socioec;nomic status.écores concurred compared to 57
percent of those with lower socioeconomic status scores. This is nbt,
however, a statistically sigﬁificant difference (X2(1) = 2.03, p {.20).
Further, any effects of this variable would not confound the . findings since,
recalling Table 1A, there were not any significant di%fe?engis between the
twe experimental conditions in socioeconomiz status score (#(78) ; 0.26,

p = .80).

.Table 8 indicates that for education there is only a low posi-

tive relationship overall and in each individual condition. Hence,

L

{l*«



78 .

s

e@pcﬁjion appears-not -to have exerted any substantial influence on final

decisipn concurrence.

Finally, Tablg 8 indicates that for age there 1s, overall, a
negligible positive relat onéhip with final decision concurrence. This

overall relationship is the product of inconsistent moderate relationships

in each of the experimental conditions which effectively cancel each other

‘out when totalled —- there is moderate positive rélationship in the first

experimental condition and a moderate negative relationship in the second
experimental condition. Since these relationships are not consistent, it

‘ v . . . ‘
does not appear that age exerted a regular influence on final decision

concurrence. . : '

’

In sum, differences in sex, education ané age apparently
exerted very iittle inflﬁence oﬁ final d?cision concurrence with the
polygraph evidence. Differences in socioeconomic stptﬁs are moderately
and regularly assoclated with final decision concurrence, thodgh the
differences are not statisticaily significant Jﬁd any infiuence would be
consistent acrods both experimental conditions, given the similaritiesh

of the two conditions on this dimension. .

Tt

9, The Effects of Deliberation

The effects of deliberation can be studied by exaﬁining shifts
in decisions and sureness of decision from pre-delibératién to final_deai;
éion, with a view to determining whether there is evidénce of a majority
decision-making process at work. Thié is of considerable importance. It

has been found, for example, that three of foﬁr jurles in the control
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condition returned majority decisions favouring acquittal at pre-delibera?ion -
while all four juries in the second expgrimental grouﬁ returned.majorityﬂ“
decisions favouring conviction at pre-deliberation. If the majority
decision-making pquess heiénfor all of these juries and deliberations had |

—

been permitted to continue until unanimity was reached, then it could be
— ‘ 4

K

concluded that the addition of polygraph evidence unfavourable to the
accused could change the final outcome of a jury trial -- thrée of four

[

juries without ;%is evidence would acquit, while all.juries with this
evidence would coﬁvict.‘ '

. Table.9 indicates the tfpe of majority (simple or two-thirds
or greater) for each jury at pre—deliberation and presenté changes in
decisions from pre—delibefatibn to.final decision for each jury. This
table indicates that at pre-delihefation decision there were seven simple
majorities (i.e. a majority, buf/iéss,thgn two-thirds), seven juries with
a majogitf of two-thirds or more, and one jury —— evenly divided ~- with

a

no majority.

- (a) Changes in Decisions ' L.
,,*}”’ ' Table 9 indicates that- there were bnly 13 decision changes

“ from pfe-deliberapign to final decision; ninety-two percent of these'

jurors did not changé their AEcisions from pre-deliberation. There were
no decision chaﬁges at all io sevén juries — four with simple majqritie%
and three with two-thirds or greater. Twelve of the thirteen decision

changes occurred in the seven remaining juries with majorities, the other

change occurring in the jury with neo majority position at pre-deliberation.

There is some evidence of a majority decision-making process at play here -~
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Table 9: CHANGES IN JUROR DECISIONS ‘FROM PRE—DELIBERATION TO FINAL
'DECISIONS, BY MAJORITY TYPE.

Majority Type at Decision Changes

Overall Total

142 (927%)

Condition Pre-Deliberation No Change To Majority To Minority
Control . '
Jury 1 - - Simple e . 12 0 0
Jury 2 Simple 7. 2 0
»Jury 3 Two~thirds 11 0 0.
Jury 4 Two-thirds 8 3 0
Total o ‘ 38 5 _ 0
Exp.erimerital I . _ .
Jury 5 No majority ‘ 9 -(1 change) -
_Jury 6 Two-thirds . . 8 1 A 1
Jury® 7 Simple 10 0 B |
Jury 8 Two-thirds 9 0 S0
Total ‘ 36. 1 v 2
»
Experimental T o .
Jury 9 Two-thirds 8 1 1
Jury 10 Simple 11 0 0
Jury 11 Simpie 10 0 0
Jury 12 Simple ' 9 . 0 e
Total ' OO 38 1 1
Comparison . '
Jury 13 Two~-thirds 11 1 0
Jury 14 Simple 10 -0 1
Jury 15 Two-thirds . 5 _0 0
Total 30 1 1

8 (54D 4 (2.67)
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of the twelve jurors who changed their decisions, eight shifted to the
majority position and four to the minority. While these numbers are small
.they should be plebed in the context of the proportionuog;tﬂose_who could
shift decidions .from the minority to the majority or from the majority to .
the minority.. Overali, 53 jurors originally stood in the minority position
and the eigﬁt of these who shifted to the majoritg;positionlcomprise
fifteen percent of those who could move in this direction. Converseiy,
92:jurors originally stood in the majority position and the four of these
who changed to the minority position comorise only four percent of. those
who could move 'in this direction; ~

.There is also some evidence that a two-thirds.or greater
majority exerts_more pressure npon the minority for change than does a
simple majority. Table 9 indicates that of ®the twelve decision changes,
four occurred in juries with s;mple majorities, two jurors moving to the
nmﬁorit§ position‘and tqo'to the minority position. onsideriné that in

these juries with simple majorities 43 jurors origihally stood in the

majority position and 28 in the minority position, the two changes to the

> [

majority comprise seven percent of those who could shift in this direction,

while the two who moved to the minority constitute five percent of those

who could move this way, i.e. there is not substantially greaterishift

to the majority either in terms of volume or proportion. The remaining
eight decision changes occurred in Juries with two—thirds or gre;ter
majorities at pre-deliberation, six jurors.shifting to majority pogition -

and two to the minority position. Considering that in these seven juries

- with two thirds or greater majorities 53 jurors originally stood in the
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majority position and 19 in the minority position, the two shifts to the ‘

minority position comprise only four percent of- those who could move in

this direotion, while the six who shifted to majority position comprise

.32 percent of those who could move in this direction, i.e. there'is
substantially greater movement to the iajority position in these juries
in terms of both volume and proportion. Tt should be noted as a qualifier,
| however, that halt of these changes to the majoritv‘for this ﬁptter class

. . 'of majorities is attributable to one jury (Jury 4). Hence, the trend in

changes in decisions appears to provide some slight support for a two-

thirds majority decision-making process, but not a simple majority -
decision-making process at work here.

\ | °‘W7ether this trend would have continued had the deliberations
run their tull course is, of ‘course, unknown Further, the above analysis
concerns trends overall making predictions for 1ndividua1 juries on the
basis of such“a sSmall number of decision changeslwoulq,be unwise. In
regard to specific juries; of the seven Jjuries vith two;thirds majorities
three exhibited no change in decisions (Juries 3, 8 and 15), two eﬁhibited
changes\only in the dirLction of the majority (Juries 4 and 13), while two
exhibited changes which canceliled each other out (Juries 6 and ). ﬁence,

. only two of these seven juries clearly suggest a two-thirds decision-

making prooess at work, Of the seven juries.with simple majorities, four

L exhibited no change (Juries 1, 10, 11 and 12), one exhibited changes only
in the direction of the majority (Jury 2), and two exhibited changes only
in the direction of the minority (Juries 7 and 14). This is added snpport

for the conclusion that there is no evidence of a simple majority decision-

making 'process at work here.
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(b) Changes,in Sureness of Decision. . ) -

Another and more discriminating means of determining the effects
of deliberation is to examine changes in the expressed sureness of deci-

‘.sions from p?e—deliﬁeration to final decisions. Table 10 des;ribés-ﬁhese
changes. 'Oﬁé very evident effect of deliberation was to firm the decisions
of ‘these jurors —- Tabie 1dxindicates that bnlY118.7‘pefcent of the‘jufors
were 'Very sure' of their decisions at.pre-déliberation,‘while 56.3 percenﬁv

were very sufe at final decision. These changes in sureness of decision

are statistically significant (K2(3) = 90.4, p<.01).

‘ Table 10: CHANGES IN SURENESS OF DECISION (ALL GROUPS COMBINED)

- Pre-Deliberation

Surepess T Decision, . Final Decision .
. . } . . . - e .
Very Sure ' B 29 (18.7%) | 87 (56.1%)
Fairly Sure . 93" (60.0%) : 53 (34.2%)
Fairly Unsure 29'(18;72) ot o 14 (9.07%)
Very Unsure, ‘ . 4 (2.6%) L 1 .(0.9%)
_ . A _ ‘ o
‘Total : 155 (100%) 155 (100%)

X2(3) = 90.4, p (.01%

% Since the numbers iin éhe cells of the "very unsure" category are less
than 5, the "falr&f’ﬁﬁsure "very unsure'" categories were collapsed
for this calculation.

Changes in sureness of decision may also be examined with a

/ view to detefmining(whether there is evidence of a majority decision-

P ]

making process at work. This may be done by plottinnghe direction of
change in sureness of decision--either toward the majority or minority

ol



ipréferenée established at predeliberation-—as is described in Table 11.

-

This table indicates that, overall, 34.5 percent of the jﬁrors in the
fifteen jurles with an initial majority ﬁreference did not change thé
sureness of their decisions, 44.8 percenﬁ changed in the direction of

the initial majority preference, and 20.7'percen§ changed in the di}ection
of the minority preference. Clearly, when jurors do change in theisure—
" ness 6f their decisions there is a strong teﬁdency to_do sp_in‘the

direction of the initial majority preference-—of those that did change,

4

68.4 pércau: changed in the direction of ﬁhe-majority. The statistical

significance of these changes in sureness of decision may be calculated

by comparing the observed’frequencieé of changes in each category with
theoretical changes. To determine the.theoretical ffeque;cieg oné‘§ﬁ0u¥d‘
consider that these jurors had three options--po'chénge, éﬁénge to tﬁé ¢
majority, or change to Ehe minority--and had.thegérhhanges occurred by

chance alone one would expect an eéual distribution (i.e. one thifd) in |

' . . ' “
each category. Comparing the observed frequencies with these theoretical

or chance frequencies reveals that there are statistically significant

differences between the two (X2(2) = 12,8, P (.01). -

The figures of 44.8 percent changes in the“diréction of the

majority preference and 20.7 percent changes in the direction of the T

-~

minority can be corrected, if one only considers those who could have

chaﬁgéd in either direction. Thére were, for example, 29 jurors who were

. - 1 /‘
very sure of their decisions at pre-deliberation, 19 being aligned with

the initial majority preference and 10 with the initié; minority preference.
Since these jurors were unable to.clhange the sureness of their decisions

o
M



Table 11: _DIRECTION O

%

Condition

Control

Jury 1
Jury 2
Jury 3 -
Jp&y‘ﬁ

K
.
- L
r
v

Experimental I

Jury 5
Jury 6
Jury 7
Jury 8"
Total - -

-+

‘Experimental II

. " Total ¥

Jury 9
. Jury 10
CJury 11
T Jury 12

Total

Comparison

Jury 13
Jury 14
Jury 15

Total

Overall Total

Majority“-Type at
Pre-Deliberation’

F CHANGES IN SURENESS OF DECISION

85

Direction of Change "in Sureness

Simple
Simple
Two-thirds

Two-thirds

No majoricy -

Two-thirds
Simple
Two-thirds

Two-thirds
Simple
Simple
Simple

Two~thirds

Simple
Two~thirds

50 (34.5%)

No Change To Majority To Minority
3 7. 2
3 5 1
4 5 2
3 8 9
13 (30.2%)  25'(58.1%) 5 (11.62)
2 5 3
4 3 4
2 S 2
8 (26.7%) 14 (46.77) 8 (26.7%)
2 .5 3
4 4 3
4 o4 2
S 3 3
13 (32.5%) 16 (407) 11 (27.5%)
6 2 - 4
4 5 2
5 -3 9
16 (50%) 10 (31.3%)

6 (18.87)

65 (44.87) 30 (20.70)

Condition totals only: X2(6) = 9.45, p {.20, n.s.
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any further toward the majérity- and minority positions respectively they

can be excluded from comsideration. By.doing sb;?%n even stropgef

tgndency to move in the direction of the initial majority preference is
revealed——Si.ﬁ perbent of those able-tﬁ moée in the direction of the
majority did so, compared to only 22,2 percent of those able to move in
the direction of: the minority. Table 1l indicates that changes in

sureness of decision did vary somewhat among conditions, These differ-

-

ences are not, howe#er, stétistically significant (X2(6).= 9.45, p .20,
n.s.). g ‘ \
Since the above analysis strongly suggests that a majority

decision-making process may have had an effect on deliberating outcomes

~
v .

it is worthwhile to attempt to determine whether there are aﬁ& differ~ '
ences in charges in-sureness of decision between those juries with. an -

initial simple majority preference and those with a two-thirds or greatef

initial majority preference. A breakdown.of'changes in sureness of decision .

is presented in Table 12,
-

Table 12: CROSS~TABULATION OF DIRECTION OF CHANGE IN SURENESS OF DECISION
BY MAJORITY TYPE,

/"\
. ' Type of Majority .
Direction of Change Simple . Two~thirds Total
No change 25 (34.3%) 25 (34.7%) 50
Toward Majority 31 (42.4%) 34 (47.2%) 65
Toward Minority 17 (23.3%) © 13 (18.1%) 30
Total o 73 (1007%) 2 (1002 145

x2(4) = cﬁm\;;).go, h.s. -

\-

A .
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Table 12 indicates that while there is a slight tendency for

juries with a two-thirds or greater initial preference to produce greater

changes in the direction of the majority preference than those juries

with simple majority initdal preferences-~47.2 and 42.4 perceﬁélhrespéc- ‘
tively-~the differenpes between thesé two majority_;ypes gr;'noé statisti-
cally significan;. In short, there is no evidence hg?e that a two-thirds

iﬁitial majorit&iproduces greafer changes toward the méj;rity position in

terms of sureness of decision than does én initial simple majori;y.

(c) Decision Reinforcement

At first biush, the énalysis of changes in sureness of decision

does strongly suggest that a majority decision-making process has taken place

-

.among these juries. However, a check 1s required here to ensure that these

]

results are not solely the product of a reinforcemént or strengthening of
pre-&éliberation decisions which, if occurring, would lead to different
coqclusions. As an illustration of this, assume that in a ten-man Bury
seven jurérs initially voted "guilty, fairly sure" and three jurors "noé

guilty, fairly sure" and that at final decision they all méintain their

" initial verdict preferences, but all "firm up" or reinforce their initial

decisions, i.e. seven voting "guilty, very sure" and three "mot guilty,
. ey

very sure'. A simplefboumt of changes in sureness of decision would indi-

-

cate seven moving toward the initial majority preference and three toward f
the minority, this éuggesting‘a majority decision-making process at work. e

However, what. has really occurred here is that the deliberation has served

only to reinforce the jurors' own initial preferencesg and there, in faéﬁ;

has been a polarization of opinion. Hence it is necessary to determine

- 3 .
> -
. v

|
|
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p
whether the observéd.changes i;‘surenéss of deciéfbn;ére tho“product of a
i simple reinforcement of pre—deliberation decisions or not.?ﬂ-
Table 13 presents_a breakdown, jury by jury and condition by
|f. . condition, of changes in sureness of decision aocording_to'whether these
. changes reinforced or did not reinforce the individualfjurorsf initial
preference. This table indicates that, overall, 34.5 percept did not change
from their-original decision, 48.3 percent reinforced theii original deci-

sions, and 17.2 percent did not reinforce their originmal decisions. While

there are variations in these piOportions between conditions, theso'differ—
ences are not statistioélly significant. ‘Excluding those who did not

change the sureness ofithéir;decisions 7? 7 percent of those who did change
? i{ “simply reinforced their original decisions. In short, these- particular
jurers did not chahge the ”direction of their decisions but simply
expressed stronger opinicns at ﬁinai dec151on than at pre—deliberation.,
‘However, a small number of jurors-—thg?ZS'hot reinforced"--did chaoge the
direction of their‘deoisions after oeliberation in the sense of being /“\>
"pulled away" froﬁ thgir‘original_positions, e.g.'irom "not guilty, sure”

fooL
to "hot guilty, fa‘ir]%r unsure”,

+ . 4 .
s

One:can-jiot these chaﬁges Or movements according to where-
r; - the jurors- stood--either in a majority or minprity position—-at pre;

- . oY
deliberation. Thege movements are presented in Table 14 by majority type

I Y .
and in total for all juries with majofities £of any kind. 1In reading this
table one should keep in mind that a juror- who originally stood in the
majority position and simply reinforced his/her decision, of course,

remained (more strongly) in the majority position, whiie one who stood in -
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Table 13:  REINFORCEMENT OF DECISIONS AFTER DELIBERATIONS BY JURY AND

Condition

"CONDITION. -

<

.

¢ Decision Reinforcementiﬂ

. Not Reinforced

No Change 'Reinfofcéd

Control
Jury 1
Jury 2

. Jury 3
Jury 4

Total !

Experimental 1
Jury 5
Jury 6.
Jury 7
Jury 8

Total

‘Experimental II _ f s

Jury 9
Jury ‘10
Jury 11
Jury 12

Total .

:Comparison
“Jury 13

~ Jury 14
Jury .15

Total

-+ Overall Total

3 f ! .

|uac~u;u

13 (30.23%)

13 (32.5%)

n

o o

15.(38.1%)

50 (34.5%)

|U1U1b-m

20 (46.5%) »

fionw

16 (53.32)

'a\b-C\b

20 (50.0%)

oo o on

14 (33.3%)

70 (48.3%)

Condition toféls oni&: 'X2(6) = 6,71, p{ .40, n.s,

'u:n:h:u:

wtb s
-

10 (23.3%)

lorw

6 (20.0%)

lo v =

7 (17.5%)

'o:ald

2 (4.7%)

¥

25 (17.2%)
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~Table 14:

Majority
" _Type

Two~thirds
Majority
Juries

Simple
Majority '
Juries

All Juries
With
Majorities

-

DIRECTION OF CHANGES IN SURENESS OF DECISION BY ORIGINAL

" POSITION- AND-MAJORITY TYPE

Direction
- of Change

Reinforced
Not Reinforced

Total

Reinforced -

. Not Reinforced
. Total

A

Reinforced

Not Reinforced -

Tot:al

All Juries: -  X2(1) =
) ]

Qriginal Position

Majority Minority
27 (807) - 4 (58.37)
_8 (20%) _7 (41.72)
35 (1002) 12 (lOQZ)

25

|~

52

64

12

(86.27) 13 (68.4%)
(13,87) __6 (31.6%)

(1002) 19 (100%)

(81.3%7) 18 (58.1%)
(18.87) 13 (41.97)

(101.1%) 31" (100%)
A )

n—\/

5.79, p (.02

A}

32

15

47

90

Total

38

. 10

48
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the majority position and did not reinforce his/her decision after deliber-

3

.ation was pulled awaj from his/her Briginal position, i.e. toward the

minority positionm. Siﬁilarly, a juror who stood in the minority position
at pée—deliberakiéﬁ and reinforced his]he; obinion at"fin;lldecision |
remained (more strongly) in Ehe minority position, whilelpne who stood in.
the minority position and did not reinforce his/her initial decision was

pulleq_away.from his/her original position, i.é. toward the majority posi-

tion.: Examining the totals for all juries with majoritieg at pre-deliberation

presented in Table 14 reveals that fhere is a much stronger téndency fof
those originally in the minority positions to be pulled away from their

original-positions-than there is for those who originally stood in the

- majority~-41.9 percent of those in the minority were pulled away from their

original positions, compared to only 18.8 percent of those originally in

tﬁe majority position. These differences are statistically significant

“(X2(1) = 5.79, p<.02). Table 14 indicates that, breaking these results down

by majority type at pre-deliberation,‘theréhi; a slightly greater tendency
fo: fwo-tﬁirqs majority juries to pull away a gre;ter proportion of jurors
from the minority position than for simple majority'juriés to do so=-41.7
percent and 3%;6 percent, respectively, were pulled away . .These differences

are not,‘however, statistically significant (X2(1) = 2.16, p.£.20).

"~ While the above analysis would suggest“that a majority decision—
paking process mayrhave'been at work among those jurors who changed the
direction of theilr initial decisions, a significant éaution must be pointed
out, Since thg;e must, by definition,'be a greater number of jurors |

originally standing in the majority position than tﬁere ére in the minority‘
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position an examination of pfbportionate movement can, at times, be mis-’

leading. An exémination of the simple‘number of movements within this

. small group suggests different conclusions: Table l4 indicates thét,

overall, thirteen jurors originally in the minority position phanged
direction toward the ﬁajbrity compared to twelve jurors in th; converse
situation, only a very slight difference. Among the simple majority juries
these numbers were, respectively, six and four jurors, while among the |
two-thirds or greater majority juries there was actuallyhgreater movement

to-the'ﬁinority pesition--eight jurors moving in this direction compared

to seven moving to the majority position. In short, a simple count of

movements provides little evidence of a méjofity decision—making process o -

at work among these juries.
In summary, there were few changes in decisions from pre-

deliberation to final deciéion, these changeé providing some slight evi-

4

dence of a twg—thirds majoxity decision—makiné process at.work; but- not

a simpie majority one. Sligﬁtly more than one-third of these jurors did

.

not change the sureness of their decisions, from pre-deliberation to final

~decision. Of those who did change the sureness of their decisions, aimost

three-quarters strengthened or reinforced their_pre—deliberation decisions,

this suggesting a polarization of opinions occurring among these jurors..:

Among the small proportion--less than one-~fifth of the total--who did change
- * ) ! ’
the sureness of their decisions and did not reinforce theiy initial decisions

v

there is, in proportionate terms, evidence of a majority decision-making
process at work, but this is misleading—in terms of absolute numbers of
movements either to the majafity or minority there is no-evidénce of a

majority decision~making process among ﬁhese jurors.
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10. Comparison with Previous Results

¢

Since the same case materials and procedures were used in this

i

study and the one reported by.Harkwart and ﬁynch (1979), a comparison .is

able to be'méde between the decisions rendered in the control and experi-

i

meﬁtal groups of this study and those in the‘studywﬁy Markwart and Lynch,.

which utilized a student® population.

-

The décisiops rendered in Markwarttand Lynch's study are
reproduced in Table 11A (Appendix). These results may.be compared with.
those already reported in Table 3, In regard to'pre-deliherafion.decisions;
»
tﬁe majority decisions rendered by the individual juries are tdentical in
the “control groups (3 guilty, 1 not gullty), first ekperimental on.fa;;ur—
able poiygraph-groupég(Z not guilty, 1 guilty, 1 evenly split), and second
experimental or unfavourable polygraph groups (4 guilty). In terms of
overall pre-deliberation decisions rendered by thé grouﬁs there are marginal,

-but not statistically significant, differences in the control (40%Z vs. 457

guilty), first experimental (407 vs. 387 guilty) and second experimental

(603 vs. 687% guilty) conditions.

n regard to final decisions rendered in the two studies, there
are greater, but not very marked differences, In terms of individual juries,

tthree juries favoured-acquittal and one conviction in the control group of

?f“’ the present study compared to all four favouring acquittal in Markwart -and

Lynch's study, while there are also differences in the first experimental
(2 guilty, 2 not guilty vs. 1 guilty, 3 not gudilty) and the second experi-
mental (4 guilty vs. 3 guilty, 1 eveﬁly split) groups. In terms of overall

final decisions rendered by the groups there is a moderate but not



>

_ séatisticalli signigigant difference be;ween the éont:plxéroups (28% vs. .
_-122 guilty), and onlﬁ sligﬁt-and statisticallj,insignifibant differenées
between the first experimental (352 vs, 412 guilﬁy) and second gxperimental
(607 VSLIGGZ guilty) groups. The moderate differences at final decision
betﬁéen the control groups here is attributable to a greater'tendency for
the‘studeﬁt juroré to shift to not guilty decisions, wﬁen not givéﬁ'pply—
gfaph evidence. | |

The great'simiiérity:betﬁ§en the decisions rgﬁdered in these
two saméles ;ohld suggest either th;t'the common complaiht about poteﬁﬁial
Sias in a student sample is not well—founded or that the selection procéss-

in the present study resulted in a similar bias.
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RESULTS -- RESPONSES TO THE EVIDENCE )

1. Discussion of the Evidence During béiibération
. Jury deliberations were épservea and tabe—recordfd. _Obéerﬁa—
tion qf the déliberations indicgt%d‘ﬁhac all juries appeaf;d.to attend
seriously to resolving the'probléﬁ put beéﬁre them,
| Tape recoxdings of the deliberatioms indicated that the poly-
graph evidence was ﬁhe'éubjecg of very little discﬁssion, the bulk of the
discussion‘concerning‘other evidence and points of law. Discussion't;mé
of the polygraph.e;idence in each jury ranged fr;m 0.6 to é.l percent of
thé‘tot;l deliberation time, averaging 2.7 percent (73 seconds) of the
discuséion time per jury. . ) . 'E‘ :

Differing Opiniéns of the polygraph évidence were expressed
in the deliberations. The* prevailing concern appeared tolcentrelaround
what weight they should attach to this testimony. The statem;hts of two

pa .
of e gighty jurors in the'éxperimenfal groups appear to indicate that
they vigwéd this evidence as-;onclusive. One stated: '"He was proved
inézsgnt by the;polygraph.", while the other stated: "I don't know. When
I;hear that thinéﬁgays hé iying--well; that's 1t." While-therg were no
e#bressions ﬁf doubt about the figure given of 90!percent accuracy, this
accuracy arousedlgome debate about its meaning. This is summarized in thé

following ‘brief exchénge:

Juror 1: "Okay, don't forget the polygraph is only
90 percent.”

Juror 2: "That's damn good!"

-



Perhape the dominant theme in this regard was the view that the 90 percent

~accuracy was not sufficient for results of the test to be worthy of. con-

sideration, as in: "' .' - - -

"I don't think we should co‘nsider‘lthat — there's

too much room for error., It ‘doesn't prove beyond

a reasonable doubt."

'lThe logic of. this ergument'appears to be: 4if the polygraph test alone

is not sufficient.EO pfove guilt or innocence, then it shonld not be con—

sidered at all, General agreement ginh ﬁﬁie view appeared to result in a

fei;ly quick dismissal of this evidence in mos t juries. Some jurore,

however, adopted a less polaflzed stance, vlewing the evidence as a

"guideline", a "point" for of against the eecused,'or as "corrooorating“.
A éeddnd major tneme in the discussions concermed the issue of

false positives or falee'negatives and the chances of‘error.- This, of |

course, 1s closely related to the issue of what'weight the jurors should

attach to this evidence.

L3

A third major theme involved the expression of suspicion about
3 the motives involved in volunteering. to take the test, this being related
to the belief that a "con" could "beat" ﬁhe test or that taking the test
was an attempt in manipulation by the defence counsel Examples of this
are:

, (a) "Well, he volunteered for it because he thought he

was good at covering up, but' he was found out -- he $
was shown to be lying." iy

(b) "He may have had advice, too, from somebody that a
lie detector is not always 100 percent true and he - -
might get away with it, .I mean he was.a slippery
guy —— right from the start.' ‘

—~— A



(c) "0f course, his lawyer says he took it voluntarily
. and willingly, but that could work im his favour
because his lawyer knows that there's an error,
B "and could work on the fact that he took it volun-
s tarily and did everything to co-operate., So why
shouldn't he lie, knowing full well that there's T s
10 pergent-error in that thing?" h L

One jury did experience some confusion regarding thisrevidence,

- e

engaging in a discussion about what questions- the accused had heen ‘asked

g,
AL K

and what exactly,he had been found to be telling the truth about. The

PEYS

o fvw

specific questions th polygraphist asked were not given“in~theﬂéharée
e\\ A

e -

to the jury, although it was specifically stated that «the polygraphist was

expressing “an opinion about the accused being ' compelled to partic1pate

One jhror did point this out, but continuing doubt was‘expressed in this

N R

jury and one juror expressed a desire to clarify this with_the Judge.
< - . ) .

This was obviously impgssible., It is possible that this confusion may

have affected_thie jury's decision-making, This occurred in the third

jury with poiygraph evidence favourable to the accused, the only jury in
AN
that condition .te return a final majority guilty finding
P!
In regard to’ character witness testimony, the raddition of this

e ST

testimony also evoked little discussion, Discu551on of,thls.testimony

T

-

T

‘amounted, on® average, to 2.6 percent of the total deliberatlon time, this

—

being verf similar to that accorded the pgl&gfaph evidence (2.7Z). The

primary topic of concern about this ev1dence,*like the polygraph eviden?ay
was about what weight should.be'attached to thitheetimonyA; None of the

- - P D

- . - -

Transcripts of the jury comments concerning the*polygraph evidence
are found 1n Appendix E R B
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32 jurors in this condition appeared to place great réliance on this evi-

dence. Rather; it appeared to be largely discounted as not very pertinent
by the discussors., This appeared to arise for two reasons. First, because
there was a reluctance to condemn the accused for his past and a desire to

stay with the facts of the case, as in the following exchange:

" Juror 1: "What about the high school principal

. and probation officer, They knew him
and didn't have a very high view of
him,"

e
4 .

Juror 2: . "So what? Just because he didn't have
a good. reputation for being trustworthy
doesn't mean he killed anybody and _

. doesn't mean he's not telling the truth
now. We can't condemn him on the basis
of his past. We have to stick to the
facts," ..

-

A second expressed reason for the little apparent weight
given this test;ﬁcny was the conflicting evidence given by the accused's

employer,

2. Juror Ratings of the Evidence

.¥a) Significance of the Evidence

Jurors in the two experimental conditions were asked to rate

. the significance of the polygraph evidence relative to other evidence ﬁre—

r

"

sented at the trial., The results of these ratings are presented in Table
15. Ove;éll, only five percent rated the polygréph evidence as more sig-
nificant, -this belying the ﬁgpular belief that jurors will a%fach great
significance to this type of evidence. Twenty-five percent considered
this‘ev;dence equally as significa;£ a; other'gvidence, but the great

majority-~70 percent—-of jurors regarded this evidence as haviﬁg less

significance or being insignificant. : s .
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Table 15: JUROR RATINGS'Of THE SIGNIFICANCE OF THE POLYGRAPH EVIDENCE

Rating . Experimental I , Experimental IX Total
More Significant 2 (53) - 2 (52) - 4 (52)
Equally Significant 13 (32.5%) -7 (17.52) 20 (252)
 Less_ Significant 21 (52.5%) 17 (42.57%) 38 (47.5%)
Insignificant 4 (10%2) - 14 (35%) 18 (22.57)

Total : 40 (100%) . 40 (1007) 80 (100%7)

. Recalling that the favourable polygraph evidence had no
apparent impact on juror deciéidhs, while unfavourable po}ygrgﬁh evidence
had a statisticalli significant_;mpact, one would expect that the jufors
in the second experimédtal condition would attach ét least equal, i&f nof
greater significance to the pd}ygraph evidence cdmparéd ta those inlthe
first experimental condition.' This did not occur: Table 15 indicdtes

that while equal proportions in each condition viewed this evidence as

more significant, almost twice as many jurors (32.5 versus 17.5 percent)

in the first experimental condition rated the evidence as equally signifi-

s

cant as®*did those in the second experimental condition. Further, the jurors

‘in the second experimentdl condition desc;iBed the polygraph evidence as

insignificant at more than-three times the rate (35 versus 10 pei;ent) than

did those in the first experimental conditiod. Collapsing these categories
- o . .

into greater (i.e. "more" plus "equal" significance) and lesser (i.e.

b

"less" plus "insignificant") significance reveals, however, that there are

no statistically significant differences (X2(1) = 2.14, p ¢.20) in the

ratings of these two experimental conditions. Despiterthis, thesé findings

are somewhat’ anomalous, but may in part be explained by considering that

- ~

L4 Fd
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the two groups were required to rate evidence of different qualities in

different contexts, i.e. the first experimental group was asked to rate -

-

evidence favourable to the accused in.relation to other evidence that

was predominately unfavourable to the accused, while the second experi-

-

_mental group was asked to rate evidence unfavourable Fo,;he accused in -

- - . .
o "

rélation to other evidence also predominately unﬁgwourable te the aecused.

Final decision concurrence or non—concurrence with the-poly—

graph evidence can be cross~tabulated wilth;.the ascription of greater or

 lesser significance to the polygraph avidence to determine if there ‘is

any relationship between fhe” two variables. Decisicn concurrence here .

- 4

is determined by a final decision consistent with the findings of the

polygraph ev1d€nce, i.e. a-not guilty decision in the first experimental“
condition and a guikty dedision in the second experimental condition. The

results -of this cross—tahulation for each experimental condition and in

’

total, .are presented in.lable 16, This .table indicates that for the two

expetimental.conditions combined there is a much stronger propensity for

those_yho.ascribed greater significance tg the polygraph,evidence to produce

dec15i0ns concurring with the polygraph findings than there is for those

' who ascribed Tesser significance to the ﬁblygraph evidence——BB 3 percent '

'

versus 55.4 percent respectively. "This is a substantial relationship

ni

(Yule's Q = 0:60). Breaking this down by condition type reveals, however,

that this substantial relationship overall is almost totally attributable.
to .the second experimental condition where there is a very strong relation—

ship (Yule 8 Q= 0.88) CGmpared‘to only a low relationship (Yule's Q = 0.12) .

in the second experimental condition, In short, those in the first
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experimental'condition were much more 1ikely to ascribé greater signifi-

cance to the polygraph evidence and, of these, to yield decisions concurring

© with the polygraph findings than were those in the second experimental group.

Thede, again are anomalous results which conflict with the findings on“the

~

impact of the polygraph evidence on decisions.

. .
~ RN N

Finally, for comparison purposes, the jurors in the comparison

‘e .

group were asked to rate 'the significance'of the character witness testi~’

LY . : »

mony along the same dimension. Results indicated that 6.3 pgrcent/(Z)

..
. . B ”
5 -

rated this evidence as' more significant than othef‘evidence presented,.

A .

34.4 percent'(ll) as equally significant 46.9 percent (15) as lESs}signifi—

cant, and 12.5 percent (4) as insigniﬁicant. Recalling Table 15 these
' R B
results are very similar to the ratings of the polygraph eyidence given

L1

by the comparable experimental group, i.e. 37.52 of the firsfiexperimental

&

group rated the polygraph evidence as equally or more SLgnificant while

39.7% in: the comparison group rated the character witness testimony as

o

equally or more significant than other testimony. . . v

¥

() - Evidence as 'a Deciding Factor L
. N : r

‘The experimental jurors were also asked to express agleement |,
or disagreement with a statement indicating that the'polygraph evidenCe was

)

a deciding factor in the'case for them, The resuylts bf these,ratings are

‘ presented in Table 17. This table indicates that overall, 11‘3 percent

.

agreed that the polygraph evidence was a deciding factor, 12 5 percent

_were uncertain, and 76.3 percent disagreed this again belying the belief

that polygraph evidence will be a deciding factor for all or most jurors.

fa.

Examination of the ratings in the two experimental groups_again reveals

toaw
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Table 17: JUROR RATINGS OF THE PdLYGRAPH EVIDENCE AS A DECIDING FACTOR

;Rating,,. ‘Experimental IW Experimental II  ° Total

Agree . 6 (15w e 3(7.5%) . 9 (11.32%)
Uncertain 6 (15%) . 4 (07) 0 10 (12.5%)
Disagrée 28 (70Z) . - _33 (82.52) - _61 (76.3%)
Total - G0 (100%) ™= 0 40 (1002) .. - 80 (100.1%)

C findings inconsistent with the verdict decisions. ‘twice .as many--15 versus

- 7.5 percent——jurors in the first experimental condition agreed that the

" polygraph evidence Was a deciding factor compared to those in the second

. experimental conditien. However, this again should be qualified by con-

siderations of the different contexts in which the evidence was placed:

.-arguably, evidence favourable to the accused is more likely to be described

as deciding since favourable evidence need only raise a reasonable 'doubt,

while one item of unfavourable evidence is less likely to be seen -as

L

’deciding where proof beyond a reasonable doubt is required.

- A cross—tabnlatipn of theee ratings with fine} decision con-
currence with tne polygraph findings is:presented in Table 18. This table
indicates‘that there is a strong tendency for those agreeiné‘that the poly-
grapn evidence was a deciding factor to concur'nich the findings of the
polygraph——eiéhc ouc of nine did so.i Further nine out of ten of those
who were uncertain that the poi}greph evideuce was a deciding fécicr'ccn—
curred with the polygraph findings, this suggesting that the polygraph
evidence could indeed have been a deciding factor for this group. In.~'

contrast, only 55.7 percent of thqse who disagreed’that the polygraph -

evidence was a deciding factor conéurred with the polygraph findings.. This
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is a very strong relationship (gamﬁa = 0.72). Table lBTindicatei that,
breaking these results dowﬁ by experimental condicion, there are relatively
similar results aeong the two concitions:- 511 (N of those whd.agreed or
were uncertain concurred wich the polygraph findiqgs compared to 54.5 per-

cent of those who disegreed‘in the second experimental conditioﬁ, while

" ten of twelve (83.3%) of those who agreed or were uncertain concurred and

67.1 percent who-disagreed also cpncurred in the first experimental con-
dition. The one individual in the first experimental condition whc agreed
but did not concur clearly suggests that the polygraph evidence’worked 15
ac‘uhintended q;reccion for this individuals

Fieally, for comparison purposes, the jurors in the comparison
group were asked to indicate agreement or dieagreement wifh a statement

that the character witness testimony was a deciding factor. Results indi-

cated that 12 5 percent (4 agreed this evidence was a declding factor,

.15.6 percent (52 were uncertain, and 7l.9percent (23) disagreed. Recalling

. \ . '
Table 17, these results are very similar to those given by the jurors in

the first experimental condition for the polygraph evidence, Further, the

lfiuhl decisions of seven of nine (77.7%) of those who'agreed‘or were

Y

funceftain_cogcufred with the character witness testimony compared to 56.5
percent.concurrence among those who disagreed, these results alsc being

very similar“tc the decision cbncﬁr;ence breakdown presented in Table 18

_for<the first experimental cbndition.z_

3

2'One further rating item of "confidence" in the polygraph evidence has
Been ,omitted from presentation here because the item'is considered
Tedundant. over those already presented and some in subsequent sections.
Briefly, among experimental- subjects, .six percent expressed "complete
confidence'" in polygraph finding, 43 percent "a. fair- amount of .confi-
dence', 36 percent "little confidence", and 15 percent "no confidence",
There was a very strong relationship (Q = ,71) between greater and

. lesser confldence and final decision concurrence. ’ .
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Table 19: JUROR FAMILIARITY WITH THE POLYGRAPH.

T o o ' - 106

3. Familiarity witH-and 0piniohs|of the Polygraph

(a) Familiarity with the Polygraph

All jurors were asked the nature of their familiarity with the
polygraph technique prior to taking part in the experiment. These results

are- presented in Table 19 by condition and in total.

. , Experi- Experi-
Familiarity Control mental T - mental II A Comparison  Total
Read or heard T ! .
sclentific 15 (35%2) 20 (507%) 17 (42.5%) 10 (31%7)- . 62 (407)
accdunts YL T .
Only familiar
through ’ . o S B
popular media 25 (587) . 19 (47.5%) 23 (57.5%) 22 (69%) 89 (57.47%) -
{e.g. crime : '
dramas)
§§Vii heard 3 (g9y. 1 (2.5D) 0 (0%) - . 0.(0%) 4 (2.62)
Total |43 (1007) . 40 (1007) 40 (100%) 32 {100%) ° 155 (100%)

Table 19 indieefee that; everail,‘a fairiy large'proportion__
40 percent——had‘read or heerd eciegtific-accoﬁnts of the pol&graph, 57.4,
percent were'onl§ familiar witﬁ it threegh pqpuler media su;h'as crime
eramas, and 2.6fpercent-ﬁad eever heard of it berore. In short, aimostL
ell prospective:jurors could be expecréd totbe familiar in seme manner
with the polygraph technique and.likely could have develobed attitudes
about its eceuraEy and use. : | i

Table 19 indicates there are soee variations in £Ee type of

prior familiarity with the polygraph among conditions. However, excluding
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the few unfamiliar with the pdlygraph,tcross—tabulatibns indicate no

significant diffeténcesnin tyée of prior familiarity betweeﬁ eithtr the

two conditions experimentally exposed to the polygraph evidence and the

two conditions not exposed to this evidence (X2(1) = 0. 99, p< . 30), nor.
‘between the two experimental cqnditiqnst(xz(l) = 0.66, p( .WJ). The =
‘latter'finaing suggests the results of the two“éxterimental‘conditions'were

~

n&t_gonfounded by differences in prior familiarity.

A cross-tabulation of prior familiarity type among the'cqm—_
bined experimental conditions by final'decisidn concurrence with the

~ polygraph evidence is presented in Table 20.

Table 20: PRIOR POLYGRAPH FAMILIARITY BY FINAL DECISION CONCURRENCE.

-

.Décision : Scientific

Concurrence . _Accounts Popular Media Unknown | Total
Concurrence”’: l 26 .(70.3%) . 24 (57.1%) .l (100%) 51 (63 87)
Non—-Concurrence 11 (29:77) 18 (42.9%) 0 (0B ' 29 (36.3%)
Total, T 37 (1002) 42 (100%) 1 (100%) 80 (100.1%)"

This table 1ndicates that there is a slightly greater tendency
for those who had read ‘or heard sci;ntific accounts of the polygraph to
~ concur with its findings than for those familiar with it through the pppuP
lar media (70.37 vs. 5?,f2 concurrence respectively). There is, however,

a low tgamma - 0.23) relationship between these variables.

(b) Belief in the Polygraph 'as Conclusive Proof T

Al]l jurors were asked to. indicate agreement or disagreement
with a statement that a polygraph test can provideé conclusive proof that

a person is innocent or guilty. The results of responses are presented
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in_Teble 21. In this table the "non~-experimental" group refers to-the.

control and comperison conditions combined, while tne experimental groups

are presented separately., . These groups should be considered separately

[
.

because the opinicns of the two experimental grouos oould have been con-
founded by the experimental situation itself i.e. the exposure to poly*
graph information and the decision—making process could have affected

S

these_opinions. Hence the.responses of the non—experimental groups-—not

exposed to polyérapﬁ evidence~-might be considered reflective of the

opinions jurors may bring into a courtroom situation, while those of the

experimental‘groups may in part be a product of the courtroom sithation.

+

a7

Table 21: JUROR OPINIONS OF THE 'POLYGRAPH TEST AS CONCLUSIVE PROOF.

] Non— s
Response . ° Experimental Experimental I Experimental II Total
agrée © 47D 00 "1(2.51) - .5 (3.20)
. Uncertain ' 14 (18.72) = 3 (7.5%) 0 (0x) " 17 (7).
_Disagree . 57 (767) 37 (92.5%) 39 (87.5%) 133 (85.87)"
Total . 75 (1007) " 40 (1007) 40 (100%) 155 (100%).

L

Table 21 indicates that among the non—experimental Jurors only

5 -3 percent agreed that the polygraph test provides conolusrve proof of -
" .
innocence or guilt 18, 7 percent were uncertain, and 87 percent disagreed

' 'This again belles the common belief that polygraph evidence will be viewed

as conclusive by -all or most’ jurors. "In the experimental conditions only
one——from the- unfavourable polygraph evidénce conditﬂon—-of eighty Jurors

agreed and: this juror's final decision concurred with the polygrapha%Q%r

dence. Only three of_eighty.jurors——all from the first experimental condi-

‘

. - ¥ ) . '
tion--were uncertain in their opinions, two of these three concurring with
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the~polygraph evidence at final decision. Oveﬁall, 95 percent}of the jurors

in the two experimental conditions disagreed withfthii/stﬁfe;eht cohpared
to 76 percent in the non—experimental conditions, this suggesting that"
exposure to and consideration of polygraph evidence may slightly diminish

and clarify juror views about its conclusive or non-conclusive nature.

Clearly‘then, very few jurors who could be exposed to polygraph evidence

.*or have been exposed to it view it as conclusive in nature.

¢ | i
(c) Juror Opinions of - the Acouracy of the Polygraph Test

' All jurors were asked_to express agreement or disagreement

with ‘two mirror statements, one indicating the polygraph test is accurate B ST

-in detecting truth-telling ‘and the other that it is accurate in detecting

bR

e

lying._ The separation here of accuracy in detecting both the truth and

lying was designed to test ‘the hypothesis presented by Markwa:t and Lynch

-

(1979) that unfavourable polygraph evidence has a greater_impadt on jurors

-~ ST

than favourable polygraph evidence because the polygraph is known as a lie-

detector rather than a truth detector. The responses to these questions

.
LN

h are summarized in Table 22 Again, ‘the non-experimental and ‘experimental

groups should be regarded separately since.the responsas of the experi—

mental groups could have been affected by the. experimental situation itself.
Table 22 indicates that among ‘the nonrexperimental jurors an

equal proportion of jurors-—l7 3 percent—-agree that - the polygraph test

is accurate in detecting both the truth and lying, thess‘results then-

[

offering no support for the hypothesis advanced‘by Harkwart and Lynch “This

o

table also indicates that about two in five jurors who have not been exposed

‘to polygraph evidence disagree that the test is acanrate in detecting either
[ N . .. '..._

W
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" truth or lying. Further about two in five are uncertain of the test's

-n? .-.“"

accuracy in determining truth or lying," ‘this group with unformulated
opinions likely being susceptible to influence by the presentation of

information about the polygraph test in a courtroom situation.-ﬂ

=

Table 22 indicates that among the two experimental groups

L]

there is a slight tendency - for the jurors 'te more readily agree in both
conditions that the polygraph test is more accurate’ in detecting lying
‘than the truth-—overall 200 percent agreed the test is accurate in detec-

. ting 1ying compared to 15 percent who ~agreed it is accurate in detecting

the truth. This table also reveals another anomalous finding that conflicts

with the verdict Tésults in the two experimental conditlons. while 20 per- °

-m\

cent or eight,Jurors-—the flnai decisions of seven of these concurring with

R ;..‘"'h:

the polygraph evidence~-in the first experimental conditlon agreed the ‘poly- 3

graph test is accurate in detecting the truth, only 12 5 percent or five
Jurors—-all “of whom concurred with the polygraph ev1dence presented——in the

.

second experimental ‘condition agreed that the test is- accurate in detecting

.=

lying However, the potential for confoundrng influences, partlcularly in
the first experimental condition are substantial: clearly the trendaof the

'".

non-polygraph evidence favoured:the accused--72% of the control groﬁp rendered

final not guilty decisions--and since the second experimental group was pre-

sented witl polygraph evidenceé consonant. with this trend this greater"conson—
ance could have affected the opinions about the accuracy of ’Eé test more so
than for those in second experimental group, where there was not such conson-
ance. For this reason further exploration of this variable would be unwise,3
3 One item——requ1ring agreement or disagreement with a statement indicating

the’ polygraph "cannot be relied upon'~-has been omitted because it is
considered redundant over'items already presented. )

1
ety

-4

%

i
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.in Table 23, &
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4. Evidence of Cynical Attitudes Among Jurors : ~”
In finding that polygraph evidence favourable to the accused

did not produce expected effects but rather reverse effects on juror_

decisiod#maedng Markwart and Ljpch (1979) ‘posited that certain cynical -

attitﬁdes held by some jurofs about polygraph evidence may have fostered

this phenomenon: In the current experiment favourable polygraph evidence

-

also did not pfdduce effects Iin the intended dirvection and cynicism .among

_jurers was evident in the juror deliberations. Given this, aﬂ explora—

‘tion of the attitude items designed to measure this apparent cynicism is

%

warranted.

(a) "A ¢on can beat a polygraph test"
All jurors were asked tp indicate agreement or disagreement

with the statement indicating that a "real con can beat a polygraph&test".

o

Arguably, such a belief could serve to counteract a polygraph finding

favouring the accused and perhaps even produce a negatlve reaction to )

-

the defendant s case. The results of responses to this item are presented

)

i

Table 23: JUROR OPINIONS ON A MCON BEATING" A POLYGRAPH TEST.

A . Non~ ‘ .- _

Response Experimental Experimental T Experimental II Total
Agree 15 (202) . 15 (37.5%) 15 (37.52)° 45 (29%)
. Uncertain 35 (46.7%) . 17 (42.5%) 16 (40%) .= 68 (43.97)
Disagree . . 25 (33.372) 8 (207) . .9 (22,57%) 42 (27.1%)

.. Total 75 (100%) 40 (100%7) 40 (1007%) 155 (100%7)

Table 23 indicates that among the non-experimental jurors- one

in five agree with this statement and one in three disagree, the remainder

.

F)
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béing uncertain; ?This could r;flgép the atfitudes jurors may bring inFo

a courtroom s;tﬁaﬁion.regérding ﬁhis.A It seems, ﬁowevgr, that béiég con-
front;d with polygrapﬁ evidence may changg thié.opinion: more-—-three of every
eight--jurors in both the first and second experimental condit%ons agreed

with this statement and fewer--about oné-;n fi#e in each expefimental con—
~dition--disagreed, i.e, moré cynigal attitudes are displa&ed by those who'

have considered and discussed this type of evidence. The differences here
between the non-experimental group and the fiist.expérimentai condition=-"
F#E;CPndition'of pfimary interest——ap?roaéh'staFistiqg} sigﬁificance

(X2(2) = 4.9, p <,lQ). If this belief did have an effect on decisions

one might expect a greater tendency for those in the first experimental

fa

cpnditiﬁn who héreedwwith this statement not to concur at [final decision
with ;he polygraph test results. This did nét occur: ‘tﬁe decisions of
eight of fifteen in this comdition who agréed with th;; statement<;oncurred_
with the polygraph evideﬁc; presentéd. This.would'not, hawever, necessarily

rule out an effect on the remaining seven who did not concur, though again

these results could have ‘been confounded by the experiment itself,

{(b) The Action of Volunteering for a Polygraph Test.
Marlwart and Lynch algo posited that favourable poiygfaph evi-
dence may have no impaeﬁ/gx’;; uﬁintended impact because a defendant's

actions in volunteering for a polygraph test may be regarded suspiciously--

Tor

26 a form of manipulation~--by some jurors and hence negatively affect deci-

sions. On the other hand, the very action of volunteering fér such a test
could--regardless of the results—-be viewed positively by some jurors and

pésitively affect décisions, i.e. only an innocent person would be

..



.courageous enough to sﬁbmip td‘such.a test, . To test this, all jurors were
:asked_to.indicaté agreément or di;;g;eement with two stateménts, one stating
thét a polYgraph test volunteer should be reéarded suspiciously aﬂdlthe.
other stating that aﬁybne who would voiunteer for such a test must be
telling the truth. Thé resﬁlf§ of re5ponses.to tﬁese two items are pre-
sented 1n Tabie 24, | “
. - » Table 24 indicates that there ié little support for the argu-
~ment advanced by Markwart and Lynch; in fac;, tﬁe resuits indicate that
there is a greater potential for some jurors to view the action of volun;
teering for a poljgréph.test in a positive manner, rather than in a cyﬁicai
'mqpner: ‘in the non—ekperiﬁgn#al groups only 2.7 percé;t agreed that a
pélygraph volunteer should bé regarded\suspiciqusly, while 12 percent agreed
N .. that such ; volunteer'musg bé telling the tryth. Howeﬁer, the vast majority
disgg;eed with boﬁh statements;-84 and 74.7 percent respectively.
:; . Examining.the.re5ponses of the two experimental groups in
Table ?4, and again keeping in mind possible confounding influences of
the experigg#ﬁal sitﬁation, reveals that slightly more jurors in the first
and éecond_éxperimental.group54—five and ten pe;ceut respectivé;y--agréed
; ' ' that a polyéfaph volunteer should be regarded suspiciously. Should this
| belief have had any affect at all on decision-making in either experimental
groups one would expect those who indicated agreemeﬁt to render guilty ‘
final decisioné. 0f the six jurors who agreed four (677%)--one of two from
the first experimental group and threg_of four from the second experiméntal X
e group——did produce final guiléy decisions, this being greater than the overall

guilty voting pattern 537%) among those in the two'expe;imental conditions who

diéagreed with this sﬁatement.

Ed
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In regard to the belief that a polygraph volunteer must be
telling the truth Table 24 indicates that that only one juror (2 52) in
the second experimental condition agreed with this view, compared to 15
percent and 12 percent reSpectively in tne first experimental and non-
experimental groups, _Giyen this belief, this juror's final decision was
- anomalous—he voted guilty. Five of six (83%) -of the jurors in the first
experimental condition who agreed with this statement voted mot gullty
at final decision, i.e. there is a consistency, for most, between their
decisions and enpressed attitudes., The not guiity voting pattern among
this small group,is greater tnan that among those in the first experi—

-

mental group who disagreed with this statement--83 versus 69 percent

-

respectively.

" (c) Distrust of the Defence and Prosecution

-Markwart and Lynch also posited that the intreduction of poly~
gfeph evidence by the defence may be perceived by some jurors as a form of
tmanipulation of  the trial-process and hence negatively impact the defen—

dant's case. To test this, jurors were asked to indicate agreément or

-

;disagrequent to a statement expressing a distrust of defence counsel and,

“for comparison-purposes,,to a very similar statement expressing a distrust

of prosecntnrs. The results of responses to those two statements are pre-

sented in Table 25,

Table quafflndicates that, in total, a considerable degree of

distrugt of defence counsel was expressed by those jurprs——39.4 percent

agreed defence counsel are untrustworthy, while 40.6 percent disagreed,

1

the remainder being uncertain. In contrast, only 19.4 percent of all jurors

Tt
..
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' fagreed that prdsecutors are untrustworth?, 61.3 pertent disagreed, the

. remainder being uhcertain, These differences, excluding the uncertain

response category, are statistically significant (X2(1) = 11.06, D <.01),‘

The differences in distrust of the defence versus the prosecution are

aiso fairly constant across individual conditions--in each condition the

jurors agreed that the'defence is untrustworthy at roughly twice the rate

fthat they agreed the prosecution is untrustworthy. Tﬁese differences

approach statistical significance in the control (Xz(l) = 3. 32,;3( 10).
and comparison (x2(L) = 3.27, p <.lO) conditions and, notably, are statig-
tically significant in the first (X2(1) = 4.35, p {.05) and second

(Xz(l) 7. 29, p{. Ol) experimental conditions, While the responses to

" these statements could have been confounded by the experimental situation

the constant differences im expressed distrust through all conditions,
regardless of final voting preferences and evidence type, suggests that

these differences in the perceptions of the defenceiand prosecption may

: 1 ' ‘ .
reflect true differences. E . :

Table 25 also iddicates that there are some differences in

-

expressed distrust ofi,the defence among individual conditions. In the
control group, only 27.9 percent expressed a distrust of the defence com- ,

pared to greater than 40 percent iﬁ_each of the remaining conditions,

The difference between the control and the remaining conditions, of course,

is that in each of the remaining conditions the defence played'a more
active rolelin terms of either proffering evideﬁce favdurable'to the
.1

accused or, in the case of the second experimental and comparison conditions

attempting to rebut evidence unfavourable to the accused, i e. this mote

»

N
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active involvement could more readily invite a perception of attempted -

nenipulationlor_being untrustworthy., While the differences in responses

- .between the control and comparison conditions are not’ statisticaliy sig~

nificant (X2(1) = 1.52, p {.30), they approach statistical significance

between_ the control and first experimental condition (X2(1) =.d.08, p<.10)
and are statistically significant between the.oontrol and second experi-
mentalﬁconditions (x2¢1) = ﬂ.29, p (.05). It is this.latter condition
wnere perceived manipulation by the defence may be most apparent to jurors,
il.e. the defence initially agreed to the test and, finding negative results,
must:attempt to rebut the evidenée.

Table 25(b) also indicates a similar pattern among conditions
with regard to expressed distrust of the prosecution——only 11.6 percent in

the control group expressed distrust of the. prosecution compared to greater

than 20 percent in each of the -remaining conditions., There are, however,

- >

no statistically significant differences between the responses of the
control and any of ‘the remaining three conditions.

To determine whether an expressed distrust of the. defence mey

have had an impact on decision-making it is necessary to 1solate those whq

b

- . r ) IS - _u "_
express a sole distrust of the defence without a concurrent distrust»of the

prosecution .. Table 25(c) indicates that while 90 - percent of the 30 Jurors
who expressed a distrust of the prosecution also expressed a distrust of

the defence, 34-3urorsfexpressed a distrust of tne defence without a con-

. } N ) oy
current distrust of the prosecution., Should this sole distrust of the.

'defence have had an effect oh: decision—making one would expect the Jurors

-

who expreseed ‘this. Opinion to -vote’ guilty at final decision more often

T
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- than those who -did not. A breakdown of sole distrust 'and no sole distrust

of the defence by final decision is ‘presented in Table 26.
' o S o a

"i';. Table 26 indicates that overall there is a stronger tendency

for'those‘expressing a sole distrnst of the defence to vote guilty at

final decision than for those who do not——64 7 percent of those who

expressed sole distrust of the defence voted guilty, compared to 33. 9

percent guilty decisions among the remaining groups., This is a substantial
relationship (Yule s Q = (0,56) and a statistically slgnificant difference
(Xz(l) 10 45, p <. 001) "Tabla 26 also indicates that this tendency is o
constant through all. conditions .with .there. being similar"shhstantial ~:1—{;

[y

relationships in the control (Q = 0.66), comparison (Q = 0,53), first

3—experimental (Q = 0 51) and second experimental (Q = (O 57) conditions.

In & sum, it appears that a more active involvement by the defence in, i

‘jurors were asked to expréss agreement or disagreement to a stateﬁent

effectively,'attempting to prove the accused's innocence may generate"

e some;greater distrust of the defenceg thishin turn.negatively.affecting

- LK

the accﬁSéd's case. A similar breakdown of sole distrust of the prbsecution ‘

.‘-p.

“is mot worthwhile because of small numbers: only three jurors indicated. a .

R ”sole distrust of prosecutors. Q;f

(d) Distrust of Experts
B . In the trial situation the polygraphist was presented as an
expert. It 1s possible that a distrust of experts by jurors could impact
decision-making, this'particularly assisting in explaining the results of

the decisions of the first experimental condition. To test this all

- ar.
- Bl

'b.‘-
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indicatingwéxperts.are unreliaBle and their opinions untrustworthy. The*

\results of 'responses to this item are pregsented in Table 27,

-

’fable 27:. JUROR DISTRUST OF EXPERTS

' Respbnse Control Comparison Experimental I éxperimental I1° Total
Agree 7 (16.3%) - 7 (21.97) 5 (12.5%) 10" (252) 29 (18.72)
Uncertain = 13 (30.2%) 1 (3.12) 9 (22.5%) 8 (20%) 31 (20%)
Disagree 23 (53.5%) 24 (75%) 26 (65%) 22 (55%) 95 (61.3%)
Total 43 ¢100%) 32 (10093 40 (100%) . 40 (100%) © - 155 (100%).

Table 27 indicates that, overall, 18.7.§ércentlof the jurors
agreed that the opiﬁioﬁs'of reports cannot be truéEed, but 61.3 percent
diségreed, the remainder being_uncertaip.: There are variations in respomses

: .

between conditipns; but there age no significant differgnces in respbnses
between ihose not exposed to éxpert evidence (i.e. control plus compérison)
and thos; exﬁééed to expert evidence (the experimental conditions), i.e.’
it might be expected that about one in five jurors could be expected tdr
take a distrust of experts into the tourtrodb; and thié proportion of dis-
trust does not significantly increase or-decrease when jurors are exposed
to.a (pblygraph) expert, Further, TaBle 27 indicates that twice as many--
éS versus 12.5'perced£——jurots in the second expérimental condition as in
the first expérimental condition indicéfed a distrusf in'@xpert's opinilons,
but the differences in responses between those two groups are not statis—
tically significant.

Should the expressed digtrust.of the opinions of exggrté by

this small proportion of jurors have had any effect on decision-making

L

N
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one would expect that these jurors would not coneur, with the expert,g

opinion (i e. the polygraph evidence) at final: decision at a greater rate

1‘,

than those who do ‘not express such distrust,. “A breakdown of the responses'

to this item, excluding the uncertain category, by final decision concurs

; rence with the polygraph evidence for the two experimental groups is. pre-

| ﬂ__fm_ﬁ,,.vml
N
¥
f
!

sented in Table 28,

; Table 28: JUROR DISTRUST:OF EXPERTS BY FINAL DECISION CONCURRENCE.
. T - -

: CoL Decision '
: : Concurrence Experimental I Experimental II Total
‘ ) (@ o o :
i Distrust of ancurrénce b (802%. 4 (407) - 8 (53,5%)
% Experts ‘Non-concurrence 1 (ZOZFV 6 (60%Z) 7 (46.77)
b .
i ) . .. Total : 5 (1007) 10@(1002) 15 (1007)
) : s . ~
() L N |
. No Distrust Concurrence 18 (69.2%) 17 (77.37%) .35 (72,97)
. of Experts Non-Concurrence 8-(30.8%). ~ 5 (22.7%) 13 (27.12)
Total 26 (1007) - 22 (100%y . 48 (100%)

ar

'Table 28 indicapes phat in the first ekperimental group there is
actually a slightly ;Eionger tendency for those who exprgss a distrust of
expert's opinions to concur with the expert's opinion phpn forlthose‘who
_express no distrust--80 percent of those who eéxpress a distrust of expéfts
actually concurred pith the expert's opinibn compared to 637é“percent of

those who did not express a distrust, Hence, a distrust of “experts ™

opinions does not assist in explaining the anomalous decié}llons of this

group., In contrast, for the second experimental group, where the decisians

.. 0f the group were not anomalous, expressed distrust of experts is associafed

.
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'with non—concurrence with expert 8 opinion--60 percent of those who

. -

v-\.rw

gexpreased diengsq did not concur with the expert's opinion compared to

> " " - -.‘:;' .

o only 22\7 peréentlof'thdse who expressed no distrust. This is a substantial

~

~ relhtionshipx (Yule's Q = 0.67)

“x

and an anomalous fin_ding.4

K A
.. : » .o
B . .

L'
"“U‘. '
L N
N . .
. "
w o
g R .

. =g

i : e

A contrasting attitude item here——belief that "progrees in science is
man's best hope'-~has been omitted since it is rather nebulous, not a
mirror image of the statement on experts and hence a poor comparison.
Briefly, 27.1 percent agreeq,\27 1 percent were uncertain, and 45.8
percent disagreed, while ‘there was a negligible relationship (Q = 0,002)
between agreement/disag:;eemen*t and final decision concurrence with

the palygraph evidence. : . -
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.+ SUMMARY AND CONCLUSIONS

EES
ax b

'Tbexerguﬁéﬁt that polygraph evidence will .be regerded as con-

clusive proofﬂof guilt or innocence and hence,usurp the jury's funection is

predicated upon the assumption that the test will be regarded as infallible,

"1: ‘ '

or nearly so, by jurors, .this producing virtual automatic juror decision

concurrence with the test results. The results of this experiment pro-

vide no support at all for this argument. less than one in five jurors

P

agreed the test is even accurate in detecting truth or deception, only
about omne in_ten jurors exposed to the evidence agreed it was a deciding
factor in their decisions, ‘and only one or twol in eighty experimental

jurors regarded the evidence as conclusive proof of guilt or innocence.

Most importaﬁtly, this generally. skeptical regard of the:evidence was

reflected in the jurors' decision-making: favourable ﬁoiygraph evidence

had no impact on the jurors' decisions and, while unfavoorable polygraph

evidence did impact the jyrors’ decisions, it did not result in complete
' . N
removal of these jurors' discretion, nor even nearly 50. ,Hence the impact

s cw

of the added polygraph test results was mot undue according to this first

operational definition.Z

1 In the attitude items, oﬁly oté expéfimental subject agreed that the
evidénce was conclusive proof, but’the-transcripts of the jury deliberations
indicated one additional -juror may havé regarded it as conclusive.

2 The fact that only one or two in eighty jurors—-or omne out of every 2.5

to five juries--exposed to this evidence may regard it as conclusive could
gtill present problems in jury trials. If such ardent believers are able

to resist the strong.soclal pressures to conform (e.g. Asch, 1952) in cases
where the polygraph evidence contradicts the strong-trend of the other evi-
dence, then there could be an incréased number of hung juries created. Such
persons could, perhaps, be selected out during the voire dire process for the
selection of'jurors, if it is known that polygraph evidence may be presented
at trial
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This conclusion must, however, be qualified by the considera-'

tion that the juror deliberations were, due to time 1imitations, truncated -

- only ome of the fifteen juries (none in 'the experimental conditions) was’

‘ahle to arrive at a unanimdus verdict. Hence the "final" decisions_of these
‘juries are, in fact, unknown. 'Had deliberationg been permitted to proceed
to a unanimous cohclusion differentlresults conld‘have obtained, this
Iaffecting'the conclusion about the first operational definition., ¥or
example;*it is knowm that the addition of unfavourable polygraph evidence
did change the initial majority preferences of the juries considering this_
evidence, while favourable polygraph evidence did not —- three of four
juries in both the control and favourable polygraph evidence conditions
fav0ured acguittal while dll four juries in the unfavourable polygraph
evidence condition favoured conviction. Even though there was no strong
evidence of a majority decisionwmaking process at work among these juries,\
it could still be possible that this would arise at a later stage in the
deliberations agd: if so, the juries exposed_to ‘unfavourable polygraph
evidence would all return unanimous verdicts for conviction, i.e; 100
percent decision concurrence éith}the polygraph results.‘

' Since favourable and unfavourable polygraph evidence hadzdififr:
ential iwmpacts onm. jurors decisions they must be regarded separately in |
considering two other operational definitions of undue influence. The
addition of unfavourable polygraph evidence did have a statistically sig-
nificant impact_(at p'(:DIL in‘the appropriate direction, on juror

decisions when compared to the control group and, further, had a signifi-

o
-cantly greater impact than the addition of character witness testimony.
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Hence this evidence did have an undue influence on juror decisionms accord-
ing to these two operational definitioms.. However.,, the impact of the
added unfavourable polygraph evidence, when compared to the control group,.

could have béén enhanced by the apparent ambiguity of the control case,

S (N

i.e: this particular cont 61 case should be sensitive to the addition of

this evidence. Hence the impact of unfavourable polygraph evidence added
P .

to control cases that vary in the strength and direction of the decisions

»

they elicit (i.e,;ﬁore or less favouring conviction or acquittal), or wﬁich

deal with differenht types of charges, could be the subject of further research.

-

Further, the Eelative”impact of this evidence compared to other types of
evidence {e.g. additional wltnesses, other sciefitific tests) could also’

be the subject.of future research.

&

Favourable polygraph evidence here, even when added to a con-

&

fEQI case that should be sensitive to the addition of new evidence, did not

.

have an impact on decision-makjing when compare& to the control group deci-

sions. Hence its imﬁact was not undue according td this operational defini-
tioﬁ. While the relative impact of this evidence was not able to be
established because a comparison condition was not procéeded with, a
pfobaﬁle.resﬁlt, had it proceeded, would be a due impact, except in the

unlikely occurrence of favourable character witness testimony producing a
sﬁatisticaliy-significant negativeiimpact on decisions. It seems , hoﬁever,.
a ratﬁer moot and'ironic conclusion that no influence on decisiong by this
evidence could be'cdnstrued as 2 due influence. |

The final and perhaps most important operational'definition of

undue influence did obtain in this experiméht ——' favourable polygraph



evidence did not have a stronger impact, in the apbropriaté direction, than

1

unfavourable polygraph evidence, as one would logically expect, but rather

' the reverse occurred.S This replicates the results of Markwart and Lynch's

study and i3 a rather important finding insofar as it suggests that Jurors

may have difficulty properly assessing the merits of this evidénce.

At a practical 1evei, these results, if generalizabie‘to an - -

actual trial sutiation, cast some doubts on the appropriateness and value

¢f introducing this type of evidence in criminel'jury trials. Admission'

. of this evidence could result in only three wa&s. First, in stipulation

agreements where neither the defence nor prosecution” are aware of the test

results prior to the agreement, the defence may leardi that such an-agree-

_ment may produce no benefit (i,e.rfanougable results having no influence)

: jury trials is questioned here, the possibility of inclusion in non-jury

and only potential harm fi}e. unfavourehle test results, whether actual

~or . due to a false positive) Hence such agreements could be abandoned by

the defence. Second, admission of known favourable results over the objec-
tion of the prosecution could pccur, but if these results have no influence
on jury decisions, then the net effect would be an unnecessary attenuation

o%.the trial process. Third, edmission of unfavourable results over the

~ -
-

5

objection of the defence would, of course, be very unlikely,“glven the p;o—.-

tections provided in law against self=incriﬁinEEion.4‘

e . e - * i

.

Ironically, it is typical that the defenoe (e.g. Bailey and Rothblatt,

1977) argues for admission of this evidence and the prosecution opposes

1t (e.g. Abell, 1977)
4

-

While the suitability of admitting this type of evidence in criminal

trials, of course, remains a possibility

-
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Explaining why unfavourable polygraph evidence has a signifi-

A

cant impact om Jjuror decisions while favourable- polygraph evidence has no

impact is a diffieult problem. Some tentative explanations offered by

Markwart and Lynch regarding cynical juror attitudes were tested through e W
attitude items administered to the jurors. While these cynical juror

Lot
LA

attitudes were apparent to soﬁe small degree, they were not widely evident;
nor was a direct connection between these and juror .decisions-able to be - .

firmly established.. There was, however, somewhat stronget evidence in the

- finding that one-qnerter of those exposed to polygraph eﬁidence'ekpressed

a sole distrust of the defence and the majority of these —— in contradis—

tinction to those who did not express such sole distrust -- returned guilty
verdicts. This distrust of the defence could be a product’ of preconcelved
attitudes brought into the jury situation” and/or the "ingratiator s
diletma'’. lIn_regard to the latter, Jones (1972) hypothesizes-that{favour—

able self—presentations mhy be dangerous, especially when it-is apparent

to the target person that the ingr!tiator may have something to gain. iones

‘suggests that the target persen may conclude the ingratiator is _being

udeceitful and manipolative, this having negative consequences for him.

> Public opinion polls, while not discriminating between criminal and civil

lawyers or the defence. and prosecution, indicate .that 23 percent of Canadians
(Gallup, 1976) and 27 percent of Americans (Gallup, 1981) rank:lawyers as
low or very low in honesty and ethical standards.’ Arguably, potential

jurors may perceive the defence as having more to gain (e.g. reputation,

pecuniary incentives) than the prosecution, who may be viewed as a dis- -
interested party just "doing his job"s hence a greater degree of distrust.
Further, the general knowledge that some actually guilty persons escape
justice due to legal technicality or persuasive argument by the defence
may result in more negative attitudes toward the defence. -

. ~

1
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There 5 experimental validation of this hypothesis in a decision-making

-'context somewhat similar to a simulated jury experiment (Frankel and Morris,'

1976). 6 Applying this to the present study, an ingratiating agent (i.e..

the defence) who makes a favourable presentation (e.g. favourable poly—

‘graph results) or failling in an attempt to do so and pheﬁ'explaining-

away the results (e.g. unfavourable polygraph results) could?have réeuiged .
in‘negative consequences for the defence. This possible phenomena is =

worthy of further regearch in simulated jury experiments and, of course,

need not only be studied with respect to the proferral of polygraph evi-

Y
dence.

While-cynical Juror attitudes about the defence in particulae‘
Qaf; debataely, asgist in explainieé these results, other cynical juror
attitudes (e.g. suspiciousness about volunteering for the test, etc;eneed'
no;fbe dismisse@aoutright even though they were not wiAely evident-—-iat

least 'a few expréssed these other cynical attitudes eﬁﬁ some of these’

.“ ‘

returned guilty verdicts. Further, the difference in verdicts between the.
favou;able and:unfav;ureble pqugraph evidence conditions amounted to only.
eleven more guilty.verdicts'in the latter condition., To present-ae explana-  °
tion, let us assume that in ;ﬁe favourable.polygraph condition a small
number were'sufficiently imbressed by the evidenee itself and/or the

favourable perception created by volunteering for the test, this group

i

6 This study involved students deciding punishment for a fellow student
found guilty of academic plagarism. The ingratiating plagarist who

offered exculpatory mitigating circumaﬁgnces was punished significantly
more harshly than one who offered nothing in defence.

. - 4 >

.
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. e _
returning verdicts for acquittal over and .above what would be expected

[ .
- L

without this evidence. Howevef, iﬁ is poésible that an equivalent number

-

of jurors could'be-suffieiently impressed by the unfavourable factors

surrounding this test (e.g. distrust of the defence, etc ) to change -4

\_\,

their decisions in favour of conviction. The net effect- here is that

these positively influenced and negatively influenced decisions cancel

each other out, producing noe effect.’ On the other hand “the direct and

negative effects of the polygraph evidenee in the unfavourable condition

would combine with the negative effects’of cynical attitudes to yield ‘more

guilty verdicts. This explanation is, admittedly, a somewhat searohing

one and could be the subject of further research.

AT

o

There are other findings in this sﬁudy that are'not particular

l. ‘ . . IR LN B N
to the impact of polygraph evidence on jury decisions, but rather aré per-

tinent to simulated jury researoh in generalf These; in brief, include:
e L :

Flr

2)

There may be disorepéncies betwaen the actual influence of

‘evidence on juror decisions and ‘juror self-reports about that

1

" influence. For example, jurors in the fapourable polygraph

condition reported a more favourable view of the accuracy of

a

“'the polygraph test than those in the unfavourable polygraph.

R4 ..

evidence condition, but actual decisions reflected impacts
fdifferent than these-self-reports. This suggests that methods .
'involving.poet—deliberation juror self-report; {e.g. Bernett,
1973; Carlson et al., 1977) may be of limited utility.

:dury deliberatdons-appear to serve to reinforce or strengthen =y

“*the initfal preferences of most jurors. Since the deliberations

‘

L ) - -
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were truncated it is unknown whether this decision reinforce-

- | o4

ment process would have persisted or not, or: whether this )

represents a stage in the group decision-—making process that

f
* ’

largely precedes the onset of a msjority decision-making

j'thj o ' process., ‘In short " there may be a patterning of decision- ”
”'making processes in Jury deliberations.\ This could;be the

subject of'futuré research

3) Unfavourable character witness testimony appears to have no

- significant influence on jury decisions. While this evidence
was intended for comparative purposes only in, this study, it

., 1s a previously unstudied area and can be isolated for its
i&own=merits. .Future research in this area cpuld involve varying
K the degree and sources of this type of evidence as well as
. ;examininé the impact of favourable'character witness testimony.
frhlliThere was a great similarity in the decisions rendered by a
.student volunteer sample and a community volunteer sample
hearing the same trial materials. This, of course. hasrmetho~
‘dological implications since the use of student samples has
.';“been cxiticized (e.g. Davis et al., 1977 Wilson, 1977).
5) .TWO demographic or "extra—legal" variables -—- age, and educa—
-;- — tional level —— did apparently significantly affect juror
| ﬂdecisions, but sex and socioeconomic status did not. This
?contributes to-the existing body.of knowledge in this area:
-'(e.g., gee Davis et al., 1977). . :

_ Finally, there are some limitations to this study which should.

be noted. Perhaps the foremost 1imitation-involves the lack of opportunity”

A P
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to directly observe the“ﬁéstimopy of tﬁé édlygrapﬁ expert and hénce be

provided a more thorough description of thé'ﬁolyéigph ;q&hniqué. While it
IR T e

=~ Y

is true that the lack of opportunity to. directly observe wi;nésées:mas B
. . . B . R Sy ) '.'-

constahtjfor all the evidence, the polyégaph”évidence~appeared‘fo lack

credibility among many -- most juro;g‘diéégreéd that the tég; was-‘accurate

.

in detecting truth and deception even thpugh‘%hey.héd been

’
'

was ninety percent accurate., This could*mean that these jurors did not

comsider ninety percent accuracy to be "accurate""or that they simply did

not believe‘the-information.provided. -If the latter, a capable and articu- -

d - »

e r .
late polygraph examiner in the witness box might have created a more

favourable impression of* the validity and reliability of the test, - this

possibly affecting the impact of the test rqsﬁlts}on decisions.’ Alterna-
tively, however, polygraphy methods are certainly subject to challéﬁgé‘——

I A o o o
a well-versed crossfexamining attorney or an adversary expért witness

presenting conflicting copinions could offset any potential impact. This

is an area worthy.of further research,.

. Tnere- are other limitations to this study. The subjects were

a

not randomly selected, but rather were volunheers and may not be represen-
. . ) " -, ., !

tative of those found in a typical jury:.pool.. Further, most juries were

not, complete l2-person juries, this having unknown effects on the decisions

rendered. In 2 more general sense, an experiment is obviously a highly"

artificial situation and the degree of generaliéabili;y to an actual jury

situation that obtains is open to question. For example, there are some

studies which suggest tha;“the behaviour -and—decisions—ofactual and stmuw————

lated jurors may differ (Rirkby, 1974; Dizmond and Zeisel, 1934;‘HcCabev

1

;Qld.thé test. s -
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and Purves, 1974). By extension, there may also be differences in the way

that the addition of evidence to a case affects the decision-making of

A

actual and simulated jurors.:

Davis et al. (1L977) have discussed tihe limitations of simulated

jury research and a comment by them appropriately captures the implications

of the limits of this experiment:

"It thus seems prudent to avoid any imputations
that principles inferred directly from an empirical
study should pguide legal practice ... on a ong-to- :
one basis, An alternative is to view empirical e
studies as 'demohstrations' that may'reveal that '
assumptions. inherent in law do not always hold or

that the legal system sometimes works in a. way
other than that officially prescribed." (p. 327)

FIP

v

L)




::Abrams. Stanley (1977) A Polygraph Handbook for Attorneys.f

- J\:

. L 135

o BIBLIOékAPHY ) e

(Y

Abell Michael (1977) "Polygnaph Evidence. Thé ‘Case Against Admissibility
) :+ * in Federal Griminal Trials." sAmerican. Criminal Law Review,
0 15(1), 29-62. - -

Abrams, Stanley (1973) "Polygraph Validity and Reliability A Review."
. ~Journal of Forensic Science, 18(2), 313-326. ' ‘

N

iw

AItarescu, “H.S. (1973) "Problems Remaining thé the 'Generally Accepted'

Polygraph." BostonLaw Review, 2{2), 375-405. . arw

Ansley, Norman (1978) Admissibility of Polygraph Evidence in Criminal and
* {ivil Cases. Saverna Park, Maryland: American Polygraph
Association Publication.

VLo

__________ (1978) Quick Reference Guide to- Polygraph Admissibility. “Saverna
Park, Maryland: - American Polygraph Association .Publicatibn,

Asch, S E (1955) "Effects of group presspre upon the modification and
. distortion of judgments."™ In D. Cartwright and A. Zanders
(Eds}. Group Dynamics. Evanston, Ill.: Row, Petersom.

Ash, P. (1949) "The Reliability of Psychlatric Diagnoses." J. of Abnormai:
e and Soc. Psyghol., 44(2), 272-276. Y S

Bailey, F. Lee and Rothblatt, Hd&hry B. (1977) Investigation and Preparation
of Criminal Cases (Cumulative Supplement). New York: The
Lawyer's Co-operative Publishing Co.

Barland, G.H. (1975) "The detection of decepticgn in criminal suspects: A

field validation study." Dissertatlon Abstracts International,
1975, 36, 3083B~3084B. Ca

e

L
Barland, G.H. and Raskin, D.C. (1973) "The Use of Electrodermal Activity.
in the Deétection of Deception." In W.F. Prokasy and D.C.
Raskin (Eds.). Electrodermal Activity in Psychological
Research. Neqkfcrk'f Academic Press.

Barnett F.J. (1972) "How Do A Jury View Polygraph Examinatlon Results?"
: Polygraph, %), 275-278.. .

Bersh, P.J. (1969) "A Validation Study of Polygraph Ex¥aminer Judgments."

JEEye—

i J. of Applied_Esycnblogy+_53i314i§23:&Q&.




S .

136

.....

Blishen, Bernard R. and McRoberts, Hugh A. (1976) YA revised socloeconomic

index for occupations in Canada." Can. Rev. of Sociology and
Anthro., 13(1), 71-79. '

-
A

Boyle;'U.S.‘(1959) "A Bar AsSociacion's Viewoint Regarding the Lie-Detector
Technique." J. of Crim, Law, Ciinol and P.S., 50(1) 99-100. -

Bxadford J. (1979) Psychiatrist, qual Ottawa Hospital Foremsic Clinic.

Personal Communication , , . "

" Bradley, Ken (1979) "R. v. Phillion An Intelligent Canadian Decision on

the Admissibility of Polygraph Evidence." U.B.C..Law Review,
13, 307-337, : '

V 1
Bridgeman, D.L. and Marlow ip (1979) "Jury Decision—Making An Empirical

Study Based on Actual Felony Trials." J. of Applied Psychology,
b4, 91—98 ) :

Buckhout, R. (1974) "Eyewitnessjfestimony;“A Scientific American, 321, 23-31.

Burkey, L.M. (1965) "The Case Against the Polygraph." Amer, Bar Assoc. J.,
51(3), 855-857,

-

Campbell D.L. (1959) "Notes: Evidence-Admissibility of Lie-Detector Evi-
dence," Tulane Law Review, 33(4) 880-884.

Carlson, S.C., Pasano, M,S. and Jannuzzo, J.A. (1977) "The Effect of Lie
Detector Evidence on Jury Deliberations: An Empirical Study."
J. of Pol., Sc., and Admin., 5(2), 148-154.

Cavouklan, A, (1979) "The Polygraph and Jury Dec1sion—Mak1ng Paper
’ presented at the 40th Annual Meeting of the Canadian Psycho- -
logical- Association, Quebec City.
Cavoukian, A, and R J. Heslegrave (1980) "The Admissibility of Polygraph
Evidence in Court: Scme Empirlcal Findings.'" Law.and Human
Behaviour, 4(2), 117-131. : o

Cnése, K.L. (1978) "Extlusion of Certain Circumstantial Evidence: Character

and other Exclusionary Rules.'" Osgoode Hall Law J., 16(2),
1332-493.

Cohen, H.V. (1976) "The Polygraph and Research in Israel."  Polygraph,
"~ 5(3), 235-243.

¢

Commonwealth v, A Juvenile 313 N.E. 2d. 120 (dissenting 0pinion 1974)

Davxs, J.H. (1971) Elementary Survey Analysis. Englewood Cliffs, N.J.:
Prentice-Hall. )




Ellis, F.C., Jr. (1962) "Notes —- Evidence -- Lie Detector —— Admissibility

137 e

e . )

Davis; J.H. (1973) "Group Discussion and Social Interaction: A Theory of '~
Social Decision Schemes," Psychdzbgical Review, 80(2), 92-125. =

Davis J.H., Kerr, N.L., Atkin, R.S., Holt, R. and Meek, D, (1975) "The
: - decision processes of 6— and l2-person mock juries assigned
. unanimous -and two—-thirds majority rules." J. of Pers. and Soc.

Psychol.,-32(1), 1-14,

N'u

"

Davis, J.H., Bray, R.M. and Holt, P. (1977a) "The Empirical Study of
Decision Processes in Juries." . In J.L. Tapp and -E+J. Levine
-{Eds.). Law, Justice and the Individual in Society: Psycho-
logical and lepal issues, Tor&@to: Holt, Rinehart and Winston,
326-361. : e

-

Davis J.H., Kerr, N.L., Stasser, G., Meek, D. and Holt, R. (1977b) "Victim
. Consequences, Sentence Severity and Decision Processes in Mock

Juries." Organizational Behaviour and Human Performance, 18(3),
346-365,

Diamond, .§. and Zeisel, H. (1974) "A courtroom experiment on juror,selecﬁion
and decision-making." Pers. and Scc. Psych. Bull., 1(1), 276-277.

Doran, W.Y. (1981) "Inspector William Y., Doran Addresses Federal Examiners." E
Polygraph, -10(2), 61-62. '

Under Pre-Trial Stipulation.” Alabama Law Rev., 15 248-255.

‘Erlanger, H.S. (1970) "JuryiResearch in America: Its Past and Its Future."

Law and Society Rev., 4, 345-370,

- Farmer, L.C. (1975) "Juror Evaluations as a Function of Live, Color Video,

Black and White Video, Audio and Transcript Presentations at
Trial Testimony." (Ph.D. Dissertation Abstract) in
- Dissertation Abstracts International, 1975, 36, 1-B, 438.

Forkosch, M.D. (1939) "The Lie Detector and the Courts." -New York Univer-
sity Law Quarterly Rev., 117, 202-231.

e — (1975) "The Lie Detector and Mechanical Jurisprudence." Qklahoma

Law Review, 28, 288-310.

Frankel, A. and Mporris, W.N. (1976) "Testifying in One's Own Defence: The
Ingratiator's Dilemma." J. of Pers. and Soc. Psychol., 34(3),
475-480.

R,

Frye v. United States, 293 Fed 1013, 54 U.S. App. D.C. 46 (1923).

Fukimoto, J. (1980) "A Case in Which the Polygraph was the Sole Evidence for
Conviction." Polygraph, 9(1), 41-44.



138

. Gallup (1976) The Gallup Report, Wednesday, September 29,‘1976.
L . . N S

* ememem— (1981a) The Gallup Report, Septembér, 1981 (#192), 18.

N (1981b) The Gallup Report, October, 1981 (#193),

Garvey, P.J. (1973) "New Jersey Supreme Court Committee on Criminal Pro-
cedure in Polygraph Tests-—A review.' Polygraph, 2,.116-121.

Gerbasi, K, Zuckerman, M. and Reis, H. "Justice Needs a‘Neiw Blindfold:

A Review of Mock Jury Research.'- Psychological Bulletin, !
84(2), 323-345, ; S =,

Glasbeck, H.J. (1977) Evidence: Cases and Materials. Toronto: Butter-
worths. :

A

Greenspan, Stanley M. (1980) "Commonwealth v, Vitelle: The Role of the
. Polygraph in Criminal Trials under Massachusetts Law and the
Federal Rules of Evidence. New England Law Review, 15, 837-

-

859, = -

.,
. -
oy

Hamilton, V. Lee (1978) "Obedience and Responsibility: A Jury Simulation."
' J. .of Pers., and Soc¢. Psych., 36(2), 126-146,

1

Hans, ¥.P. and Doob, A.N. (1976) "Sec. 12 of, the Canada Evidence Act and
Y the Deliberation of Simulated Juries." Crim. Law Quart., 18(2},
1 235-253. : co

Harmon, A.L. (1968) 'The Role of the Polygraph in our Judicial System,"
. 5. Carolina Law Rev., 20(4), 804-824.

Heimback, J.T. (1970) "Social psychology in the jury room: The effects
of evidence, confession, and group interaction in sentencing.”
Paper presented at the annual meeting of the Midwestern
Psychological Association, Cincinatti.

Horvath, F. (1977) "The effect of selected variables on interpretation of

polygraph (lie-detector) records." J. of Applied Psychologv,
62, 89-107. _ .

Horvath, F.S5. and Reid, J.E. (1971) "The Reliability of Polygraph Examiner's
Diagnoses." J. of Crim, Law, Criminol. and P.S., 62, 276-28L.

Hunéer, F.L. and Ash, P. (1973) "The Accuracy and-ConsistéﬁCy of Polygraph
Examiner's Diagnoses." J. of Pol. Science and Admin., 1(4},
370-375.

Izzett, R.R. and Leginski, W. (1974) "Grbup Discussion and the Influence of
Defendant's Characteristics in a Simulated Jury Setting." J. of
Soc, Pgychol., 93, 271-279,




- . o | 139 °

e A i - BT ~ . .

. i ) LY e .

Jackson, B (1969) "Reflectinns on DSM IL." ihfétnat. J. of Psychiat.,'7;
385 392 . bR

Jacobs, T.G. (1976) PEvidence—Polygraph Test Résult Admissible in N. Carolina
Upon a Stipulation." Wake Forest Law Review, 12, 1128-1137.

»

Jennings, M.C. (197&3 "Evidence--Polygraphic Evidence is Inadmissible in
Texas Despite Stipulation By the Parties._' Texas Tech Law
Review, 5, 174~ 185 ﬁ -

=

Jcnes, E, (1979) "Truth when the' polygraph sits as arbitrator (or judge)",
Stern, J. and Dennis B (Eds.) [Truth,' Lie Detectors and Other

~,:§- ' l Problems.~ 31lst Annual Proceedings of the National Academy of

Arbitrators. F '

- i S e Ty =

Jones, E. E ‘(1964) Ingratietion. New: York: Appleton—Century-Crofts.

Jones, E.E. and Gordon E.M." (1972)~ "Tlming of self- disclosure and its

Y effects on personal attractlon. ©J. of Pers, and Soc. Psychol.,“h
o 24, . 258-265. .

the gullt determination process." Harvard Law Rev.,' .84, 567-
th ot "-_-

(The) Juries Act (1974) Statutes of Ontarmo, ch. 63, 553—571

Kalven, H. and~ Zelsel H (1966) The Amerlcan Jury. Boston: Little~Brown.

Kaplan A.G. (1964) Miie Detector.- “An Analysis of Its Place in the Law of

—h

e N.Y,: Legal Forum, 3(1), 123- 158 © e

~ Evidence.".- Wayne Law Rev., 10(1), 381—414

g,
va

Kennedy, J.\de N. (1965) Alds to- Jury Charges-—Crlmlnal " Toronto: Canaaé‘

__._' k - - e e

Kerr N.,Atkin, .y Stasser G., Meek, D., Holt R. and Davis, . (1974)

. ¥Guilt beyond" é reasonable doubt: "¢ effects of concept deflnl—
tion and assigned rule on the judgement of mdek’ jurors. J._of
Pers. and Soc. Psychol., 34, 284-294. -

Kerr, N., Nerenz, D. and Herrick D (1976).. "Role playing - and the study of
Jury behav1our. Manuscript submltted for publicatlon. .

¥
P A W

- fu .
e

Kerr N.L. (1978) "Severiry of Prescribed Penalty and Mock Jurors' Vérdicts.?
e J. of Pers, and Soc. Psychol., 32(12), 1431-1442. o

ﬁoffler, J.H. (1957) "The Lie Detentor——A(CffEItalﬁégpéalsal of the Tech-
} . nique as a"Potential Undermini ng Factor In the Judicial Process.

B

i &

Law Books o . . I »

"J_Jurow, G. (1971) "Néw. data on the: effect of” 'death-qualified' jury .on .



140

-

Kuipers, J.L. (1971) dThe'Polygraoh‘Technique: A Selective Analysis."
Drake Law Rev., 20(1) 330-352

Landers, W,J. (1973) "Evidence——Voluntary Polygraph Examination Results

Admissible as Expert Testimony. " Mississippi Law Journal, 44,
800- 804

Levitt, E.E. (1955) "Scientific Evaluation of the 'Lie-Detector'." Iowa
) Law Rev., 40, 440~ 458,

Loftos, E.F. (1979) Evewitness Testimony. Cambridge Mass.: Harvard Univer-
' sity Press. -
Loftus, E.F. (1981) "Eyewitness Testimony: Psychological Research and Legal’
. Thought." in M. Torry and N, Morris (Eds.) Crime and Justice:
An Annual Review of Research. Chicago: University of Chicago
‘Press.

Ludwig, K. and Fontaine, G. (1978) "Effect of Witnésses' Expertness and

Manner of Delivery of Testimony on Verdicts of Simulateﬁ Jurors.
Psychologioal Reports 42, 955-961.

-Lykken, D.T. -(1974) "Psychology and the Lie-Detector Industry." Americah,

‘Psychologist, Oct., 725-739.

————— (1975) "The Right Way to Use a Lle Detector." Psychology Today,
" March, 56-60.

-

~——===——= (1978) "The Psychopath and the Lie-Detector." Psycﬁophysiology,
'15(2), 137-142.
———————— (1981) A Tremor in the Blood: - Uses and Abuses of the Lie
- , Detector. Toronto: McCGraw-Hill.

Matte;-J.A. (1980) The Art and Science. of the Po;ygraph Technique. Springfield,

I1l.: Charles C. Thomas.
McCabe, 5. and Purves, B. (1974) "The Shadow Jury at Work." (Occasional Paper
© 4~ Number Eight). Oxford: Basil Blackwell, 1-80.

b

McCormick, C.T. (1972) Evidénce. St. Paolz Law School Puh,

McLean, R. H "(1975) "The Admissibility of Lie Detector Evidence." N.
Dakota Law Review, 31, 679-698.

Markwart, A. and Lynch, B. (1979) "The effect of polygraph evidence on
L mock jury decision-making." J. of Pol. Science’and Admin.,
7(3), 324-332. oo T

o

J



T u ' | ) ' ' . ) , S L | 141

. Moss (1965) Subcommittee of thé Committee on Government Operations. '"Lie
Detectors", in N. Johnston and L. Savitz (Eds.) Justice and
Corrections. Toronto: John Wiley, 116-135,

Morand, Donald (1976) The Royal Commission Inquiry'into Toronto Metro-
politan Police Practices. Torohto, 201;272.

Note (1973a) "The Emergence of Polygraph at Trial." ' Columbia Law'Rev.,
73, 1120-1144. <, :

~

Note (1973b) "Pinnochio s New Nose New York University Law Review, 48,
339-368. ) -

(1974) "'That's the Man': A Sobering Study of Eyewltness

- 0'Connor, F.
: entification and the Polygraph." St. John's Law Review,

e Polygraph: An Invaluable Judicial Aid." " Amer,
QW,HEQJ 1130-1132.
- Podlesny, J.A. and Raskin, D.C. (1977) "Physiological Measures and the
Detection of Deception.f Psychological Bulletin, 84(4),
T 782-799 . N :

Pfaff, R.A. (1964)
: Bar Assoc;

Podlesuy, J.A. and Raskin, E.C. (1978) "Effectiveness of Techniques and
Physiological Measures in the Detection of Deception."
Psychophysiology, 15(4), 344-359. '

‘Beople V. Davis, 343 Mich., 72 N.W. 2d 269 (1955).

' People v. Houser, 85 Cal. App. 2d 686, 193 P.2d 937 (1948).

People v. Leone, 25 N.Y. 2d 511, 255 N.E. 2d 696, 207 N.Y.S. 2d 430 (1972).

A

People v. Sinclair, 21 Mich. App. 255, 175 N.W. 2d 893 (1970).

People v. 'Valdez, 91 Ariz, 274, 31 P,2d 894 (1962).

Phillion v. The Queen, 5.C.R. 18 37 C. R N.S. "361, 74 D.L.R. (Sd)'l36
(s.C.C., 1977). - '

Purich, D.J. (1979) "The truth about lie-detectors. Canadian Lawyer, 3(3),
29-30. _ ;

Quon, L.L. (1981) "The Polygraph The Courts and Law Enforcement." Polzgragh,
10(2), 106-115, :

*R v. Paquette, 19 C.C.C. (2d) 154 S.C.R. (2d) 1 (s.c.c. 1977)

R V. Wong, 1 W.H.RS l 37 C. R N.S. 147 (B.C.S.C. 1977).



‘. - ..
il . o ' T
. : . ;
- . .

i

5 ' : ' 142

Radeck L.J., (1972) "The Admissibility of Polygraph Results in Criminal
™ ‘ Trials: A Case for the Status Quo." Loyola U, Law J., 3(2),
' 289-302. - T

Raskin, D.C. (1978) "Scientific Assessmeént of the Accuracy of the Detec—
tion of Deception: A Reply to Lykken." Psychophysiology,- e,
15(2), -143-147.

Raskin, D.C., Barland, G.H. and Podlesny, J.A.'(1977) "Validity and -
Reliability of the Detection of Deception." _Polygraph,
6(1), 1-38. . b

. L

Raskin, D. C. and Hare, R.D. "Psychopathyhand the Detection of Deception in
a Prison Population. Psychophysiology, 15(2), 126-136,

Reid, J. E. and Inbau, F.E. (1977} The Polygraph (Lie-Detector) Technique. :
Baltimore. William and Wilkins. . . T

Rice Berkeley (1978) "The New Truth Machines. Psychology Today, June;

r

61-78.

Ly

Richardson, James R. (lQ?é)_Hodern Scienfic Evidence. Cingcinatti: W.H.
_ Anderson, -

Riléy, M.J. (1978) "State v. Sovel: Ohio Turn¥ the Cormer on Poiygraph
Evidence.'" Capitol University Law Review, 8, 297.

Roper, R. (1975) ""The Search for Truth at Trial: An Argument Against the
Admlssion of Polygraph Test REsults at. Trial " Polygraph, 5(2),

130-138.

Rosephan, D.L. "On Being Sane in Insane Places." Science, 179, 250-258,

Rcthsteln, P.F. C1975) Understanding the New Federal Rules of Ev1dence.
N.Y. Law Journal Press. ) .

o

' r
Rydstrom, J.F. (1979) "Modern Status of Rule Relating to Admission of
Results of Lie Detector {(Polygraph) Tests in Federal Criminal
Trials." American Law Reports--Federal, 43, 68-95.

Samakow,; P.A. (1979) "An Analysis of the Use of the Polygraph in Criminal -
-Trials." Polygraph, 8(3), 224-238.

Sealy, A.P. and Cornish, W.R. (1973) "Jurors and their vérdicts." Modern .
" Law Review, 36, 496-508. a, —

Y
3

 Sevilla, Charles (1975) "The Search for Truth at Trial: 4An Aréhment for i
Admission of Polygraph Results at Trial," Polygraph, 5(2), 118-129. '

W



e

LS LAY

a1y

.Silverberg, B.A. (1979) "A few kind words iIn defense of the polygraph.,"

[

Ganadian Lawyer, 3(4), 6. ..

Silving, H :(1956) "Testing of the Unconscious in Criminal Cases." Harvard

Law Review, 69, 683-705,

Simon, R ,(1970) "Beyond a reasonable doubt-~An experimental attempt at
. quantificatiﬁn;" J. of Applied Behavioural Science;.ﬁ, 203-209.

Simon, R. and Mahan, L. (1971) “Quantifying Burdens of Proof " ‘iaw and
Society Review, 5, 319-330.

Slowick, C. and Buckley, J.P. (1975) _ "Relative Accuracy of Polygraph A
! Examiner Diagnoses of Respiratlon, Blood Pressure’ ‘and G.S.R.
Recordings." J. of Pol. .Science and Admin., 3, 305- 310

Smith v. United States, 389 A. 2d 1355 (1978) ..

3

Spade, J.A. (1979) "Nothing But the Truth: The Uncertain Role of Polygraph
' : Evidence in the Judicial Process." Polxgragh 8(1} 1-52,

Squires, M.E. (1978) "The Truth About the Lie-Detector in Federal Court. "
Temple Law Quarterly, 51, 69 96 ‘ ?

% .

Staaser, G. and Dav1s, J.H, (1977) ”Opinion change durlng group. dlscu551one.;i'
Pers. and Soc. Psychol. Bulletin, 3(2), 252-256. . . !

‘State v.. Catanese((1978)-Reprintec in‘Polzgrahh, 8(2), 106-112,

State v. Smith, 178 N.E. 2d 605 (1960). v . SR f

Takahashi, Minoru (1976) "The Police Operation of Polygraph Detection and
Its Assessment from a Judicial Standpoint in Japan." Polygraph,
5(3), 223-235.

Tarlow, .B, (1975) "Admissibility of Polygraph‘Ev1dence in 1975: An A1d7
in Determining Credibility in a PerJ ury—-Plagued System,"
Hastings Law J., 2(1), 4-

Temerlin, M. K (1968) "Suggestlon Effects in Psychlatrlc Dlagn051s.
. of Nerv. and Ment. Dis,., 147 349-~353. :

)
t

Tennenhouse, C (1968) "Notes: Evidence: Expert Witness: Whether Poly-
 graphist -and Results of Polygraph Test are Directly Admissible,"
Ottawa Law Rev.,110(3), 733~740

Turlik, J.A. (1980) "The Courtroom Status of the Polygraph.”" Akron Law
Review, 14, 133-153. . 5



Ay

144

U.S. v. Alexander, 526 F. 2d 161 (8th Cir. 1975)

U.S. v. De Bentham, 348 F Supp. 1377 (1972)

‘U.S. v. Ridling, 350 F. Supp.’90 (E.D. Michl.1972) - .. o

U.S. . Stromberg, 179 F.ﬁéupp.-278 (5.D.N.Y. 1959). . : SR

" U.S. v. Wilsom, 361 F. Supp. 510 (D.C. Md. 1973). | Lo

U.S. v. Zeiger, 350 F. Supp. 685 (D.D.C. 1972)

Wall *Patrick M. (1965) Eye-Witness Identificefion in Criminal Cases.
" Springfield, I1l.:’ Charles C. Thomas

k.

Walster, El, Aroneon E. and Ahrahams, D. (1966) "On increasing the per- - . o
‘ suasiveness of a low prestige communicator." J. of Exp. Soc.. ) +
Psychol., 2, 325-342, ; ‘

o
L]

Waltos, S. and Widacki, J. (1981) "The Legal Seatus of the Polygraph in
Poland." Polygraph, 10(1), 8—12

Waltz, J.R. (1975);Criminal Evidence. Chicago: Nelson-Hall.

Weir, R.J. (1979) "Tesfimony of Mr. Raymond J. Weir Before the United
: States Ethics Committee, May 7, 1979," Polygrpah, 8(4), 325—356

Wells, G.L. (1975) "Applied Eyewitness Testimony Research: System Vhp}ables - &
and Estimator Variables." J. of Pers. and Soc.‘Psyehol.,Bﬁ, : CoA
1546~1557. o T . ‘ - g

Wicker William (1972) "The Polygraph Truth ‘Test and the Law of Ev1denee
, . Tennessee Law Review, 22, 711-727.

Wicklander, .D. and Hunter F. (1975} "The Influence of Auxillary Sources of

Information in Polygraph ‘Diagnoses.' J. Pol. Science and Admin,,
3 405~409,

B Widackl; J. and Romig, C. (1975) "The Polygraph in Poland " ?olxgragh,
' 4(1), 33-39. .

Wigmore, J.H.‘(1923l A Treetise on the Anglo—American System in Trials at
" Common Law (Vol. 3). Boston: Little, Brown and Co.

Wilson, D.W. (1977) "Guilty or Not Guilty? A Look at the 'Simulated' Jury
Paradigm." J. App. Soc. Psychol., 7, 175-190,




ot e e A S

. )
i et - T e e ST P W AT

Sres vy

B

- ] . v
. .t .
< o ! . :
i U 9
,.;‘ b g N :_‘ -
A “ d s *
v  r " -
» . ' - )
. . A =t
CF g . . " .
Al &‘t! b N )
. S . o . .
Con | , APPENDIX A ©
R R i3 . - .
¥ B . ‘lr.' .
'

s bt T,
” ;
DR ! ’ b S
’ . : T N
3
4
tas
.
' - N
A ,
g4 Tt . ,
»
wt
-y . o 1
B [l
. N vi- i ) .
a he L . .4
" . M " .
B B w X .
. . i s . “n
4 =Y .
W .
KN ]
L ; 5
o ,
N e il ! ’ y
' e 7 &
. A ! . ot i
' ‘. <
4
- -
s
3! -
! * oy -
~ i .
i

. s
- - - . .
N -
! -
'- e .
p
. .
. e " -
. -




L

. 146

1. . Judge'sAIhtroductory Remarks_ Lo

+4

You have been selected as the judges of fact. by the accused’
and prosecution. It is your duty carefully, calmly and.dispassionately
-to consider and weigh the evidence without the slightest.trace of sympathy .
or prejudice for or against any party to this trial. It is important not
only that justice be done but also that it be seen to be done. It is
important that all concerned with this trial--counsel, witnesses, the people
in this courtroom and in the community--be convinced that there has been’
a fair trial. Therefore, how you conduct.yourselves in and out of this
courtroom during every hour of the day while this trial is going on, is
important to you and to the administration of justice.

You must not discuss this case with anyone nor let anyone tell
you anything about it outside this courtroom. If anyone tries, politely
refuse to listen, and if he or she insists, report it to me. The law
imposes severe penalties on anyone who attempts to, or does, communicate
with a juror respecting a matter on trial. . I warn you especially in
respect to your own families and your friends, since they very naturally
will be curious to hear about the case. And what is more, I advise you
not to discuss the case amongst yourselves, because of the great danger .

"~ of coming to a premature conclusion. Your role should be one of pattent,
careful listening to the evidence. The time to discuss the case is when
you have retired to consider your verdict. At that time you will have
heard all the evidence, the arguments of counsel and my direction on the =
law, and you will be in a much better position to exchange views and to
arrive at a fair conclusion. If you have hea¥d or read anything about
this case it is your duty to banish such information from your mind., You
must decide whether the accused is innocent or guilty solely from the .
evidence you hear in this courtroom during the trial of the accused, "

rl

' . I shall now give you an cutline of the procedure that 1s
usually followed in a criminal txial. Our system of justice is known as
the adversary system, which means that the presentation and examination
"of the witnesses i1s substantially in the control of the Crown Atterney
and counsel for the defénce. And subject to certain rules which I shall
enforce, you and I, as impartial judges, will sit and listen to what the

artiés, their witnesses and counsel have to say. The case will begin
with the Crown Attorney outlining to you the evidence he intends to pre-
sent. The sole purpose of. this 1s to assist you to understahd the evi-
dence for the Crown. What the Crown Attorney says when outlining to you
the evidenceé he intends to present is not proof of anything, and is only
a statement of what he hopes to prove. Subject to my control, he may
also comment on the law.
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Having outlined ‘his case, the Crown Attorney will then call
his witnesses. Hag Will sk them questions in what is kmown as his
-examination-in-chief, by which 1s meant that he cannot suggest the
answers in controversial matters, although he may do so in unimportant
details. After the Crown Attorney hds finished his examination of a
Crown witness, counsel for the defence.may cross- —examine such’ Crown wit-
ness, and by that is meant he can agk questions to.test the memory of the
wltness and the accuracy of Iﬂs evidence, The purpose of cross-examination
by counsel for the defence is ‘to test the truth, to aid the witness. in
. recalling other facts he my- ‘have forgotten, 'and also 'to bring out evidence
" in favour of the defence. When counsel for the defence has concluded his
. erogs-examination of such Crown witness, the Crowm Attorney will then be

entitled tovask such Crown withess furfher questions to explain fresh

matters which may have been brought out in cross—examination by counsel
for thé defence.

, After the witnesses for thé.Crown have given their evidence
and have been cross-examined, counsel for the defence may then outline to
you the evidence he intends to present. The sole purpose of this is to
assist you to understand the evidence for the defence. -What counsel for
the defence says when outlining to you the evidence he intends to present
+1s not proof -of anything, but only a statement of what he hopes to prove.
,*Subject to my control, he may also comment on the law,

As the case prpceeds, you will notice that from time to time
I shall be called upon to rule on the admissibility of evidence tendered
by the parties. We have a well-deéveloped body of law which guldes us as
to what evidence is admissible and what evidence is inadmissible and you
must be guided by my ruling. On some occasions I shall rule in your
presence, but .on others I may ask you to retire because it may be neces-—
. sary for me to hear the evidence before ruling on it. .Whem I ask you to
retire, do not speculate pn what is going on in your absence. Rest
assured that anything that is proper for you to hear, you shall hear.
- T
gL I suggest that sometime today you.choose from among yourselves
a juror who will act as fgreman, and who will assist you to cenduct your
deliberations-in a businesslike way. When you make this choice, please
give to the-Clerk of the Court the name OE the juror whom you have chosen.
. If any juror has difficulty in hearing any of the evidence, it
will be his duty to advise your foreman, who in turn will give me this
information.
It is now our duty to hear the evidence, and as I saild at
. the beginning, it is yur duty and mine to listen objectively without
prejudice and without sympathy. If we listen in this manmer, our task
‘will be fulfilled. = - g '

/ e ——
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The -Andictment aéhinst the accused reads ;hat:

‘ e . “Bernard O.Leary, on the eighteenth day of March,
1977, at the city of -Ottawa, in the Judicial
District of Ottawa-Carleton, during the commission
of an .armed--robbery did unlawfully kill John Schulman

- - and did thereby commit murder." . @
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2. Case Summaries-

QZ(aI: Control Case.

FARREN N g

REGINA V. BERNARD O'LEARY.
INDICTMENT: . "Bernard O'Leary on, the eighteenth day of March, 1977, at the

City of Ottawa, in the Judicial District of Ottawa-Carleton, "
during the commission of an armed robbery did ‘unlawfully kill John Schulman

and did thereby commitﬂmurdar . . L
" SYNOPSIS: ~On March 18, 1977, a Sunday, two men drove up to a Pop Shoppe

‘ in Ottawa. - The driver remained in the car and the other man,
with a revolver, entered the Pop Shoppe where there were two customers,

" Mr. and Mrs. John- Schulman. A robbery ensued and in the course of the “
 robbery John Schulman unsuccessfully attempted. to disarm the robber.’ '
Schulman was shot by the tobber and died of those wounds. o

Both the robber, André Rivard, and the driver of the car,

. Bernard 0'Leary, were apprehended and charged with murder. Rivard init=’
lally pleaded not guilty but changed his plea and has been sentenced for
murder. This is O'Leary's trial,  The issue in this trial is whether
-0'Leary freely participated in the offence. The Crown alleges that he
was the driver of the get—away car and thus a party to the offence. If
he is proved to be a party to the offence, he is guilty of second degree ~
murder even though he did not enter the shop or do any shooting.

COURT TESTIMONY: O'Leary previously worked at the Pop Shoppe, but due to
- a back imjury was laid off. He was a casual .friend of
Rivard's. - He has a girlfriend, Suzanne James, whom he intends to marry.

i While the~robbery was in progress two other customers, Mr. and
Mrs. Ross Wright, drove up to the Pop Shoppe. Mr. Wright. in approaching
the shop saw the robbery in progress through the window, returned to his é@

car and drove a short distance to the nearest telephone booth to call the
police. Mr. Wright testified that as he was returning to his car he
-~ observed 0'Leary parked in his car behind the Pop Shoppe and at that, time
o' Leary drove' away from the scene. The victim had not been shot at this
time. .

* After Rivard had shot the vietim and completed the robbery he
left’ the :store and proceeded to the back of the building. Mrs. Wright and ~*
a number of other witnesses testified that they observed Rivard cross the ’
road behind the Pop Shoppe”and observed O'Leary driving slowly along the
road ‘toward Rivard. O'Leary drove by him however, Witnesses further testi-
fied that 0'Leary drove about a quarter of a mile up the road, but did a
U-turn and pfoéeeded back in Rivard's direction. He passed him however and °
continued on. About this time a police car, sirens on,rwas proceeding to

_the scéne, arrived and apprehended Rivard.

*
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_ 0'Leary's girlfriend and her mother testified that O'Leary came
to dinner that evening and made some reference to seeing a man with a pis-
tol running along the road earlier in the day, but otherwise O0'Leary

- appeared to be normal at dinner. She also testified that in a telephone
call .to her fxom the police station after his arrest, and in subsequent
conversations; O'Leary has consistently told her of his innocence. -

Rivard, who has an extensive criminal record, testified that
he and O'Leary had planned the robbery together and that O'Leary was a
willing participant. He also testified that O' Leary was quite nervous and
apprehensive on the day of th& robbery. .

0'Leary, who hes one previous conviction for a minor theft,
also testified in his own behalf. His testimony and earlier statements
to the police were comsistent with the assertion that while -he had briefly
discussed a possible robbery with-Rivard at an earlier time he only did 5o
jokingly and when Rivard appeared to take him seriously he clearly communi-
cated to him that he was not serfous. He also testified that on the day
of the robbery he was dt his girlfriend's home and that Rivard called
there for some help with some car trouble, This phone call was corrobor-
ated by his girlfriend. O'Leary testified that when he met Rivard and T
~drove him to Hull, Rivard invited him to rob the Pop Shoppe and when he o
refused Rivard held him atgunpoint and compelléd him to 'participate in
the robbery. He stated that he waited for a while in the car and twice
drove by Rivard because Rivard threatened to ‘get him" if he did not co-
operate and he was frightened and indecisive. BHe also stated he did not
tell his girlfriend immediately because her mother Was there and he did
not call the police, nmor stop when he heard police sirens, for fear they
would not believe him. - R

Crown's Theory

-

That 0 Leary was a willing participant in the offence. It is
suggested that o' Leary drove away when the Wrights approached the Pop
Shoppe only because he lmew the police were going to be called and he

 wanted to avoid detection. O'Leary's participation in the offence is
underlined by him driving down the back road to meet Rivard, but when he
saw that there would be witnesses to this, he again drove away to save

his skin. When O'Leary did ‘a U~turn he did so in the hope he was out of
sight of the witnesses and he could pick up Rivard without detection, but
when he heard police sirems he took off. The Crown's contention is that
O'Leary's free participation is corroborated by Rivard's testimony and
Rivard has no réason to lie. 0 Leary § behaviour is not consistent with

a person in fear of his life. Any reasonable person in fear of his life
would have driven immediately away from the scene once Rivard left the car,
surely would have contacted the police, at least would have told his girl-
friend, and would not have acted normally at his girlfriend g that same
vening. ‘

S . M
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Defence Theory

.

‘ That O'Leary, in genuine fear of his life, was compelled to
participate in the robbery. O'Leary's action of leaving the scene is
consistent with being forced to participate. O0'Leary speeded up when
Rivard approached the car .the first time not for fear of detection but

_to avoid him. He turned around to see if Rivard had been picked Gp, by
the police in order to allay his fears, but seeing he had not, he con-
tinued on. He did not contact the police because of fear he would not be’
believed and to give him time to collect his wits. All of O'Leary's testi-
mony, statements to the police, and a telephone statement to his girlfriend

© from the police station have been consistent with' him having been compelled
to participate. While his behaviour at the time may not have been the most
logical, one ‘cannot expect -that a person under threat of his life and great
stress will act in the most reasonable fashion.



LT

152

2 (b) Favourable‘Polygfaph Evidence

- - REGINA'V. BERNARD 0'LEARY S : o

 _am

. INDICTMENT: .MBernard O'Leary on the eighteeuth day of Harch 1977, at the

City of Ottawa, in the Judicial Distriet’ of Ottawa—Carleton,

during the commission of an armed robbery did unlawfully kill John Schulman
and did thereby commit murdar

SYNOPSIS: On March 18, 1977, a Sunday, two men drove up to a Pop Shoppe

. in Ottawa. The driver remained in the car and the other man,
with a revolver, entered the Pop Shoppe where there were two customers,
Mr. and Mys. John Schulman, A robbery ensued and in the course of the
robbery John Schulman unsuccessfully attempted to disarm the robber.
Schulman was shot by the robber and died of those wounds.

. Both the robber, André Rivard, and the driver of the car,:
Bernard 0'Leary, were apprehended and charged with murder. Rivard init-
ially pleaded not guilty but changed his plea and has been sentenced for
murder. This is O'Leary's trial. The issue in this trial is whether
0'Leary freely participated in the offence. The Crown alleges that he
was the driver of the get-away car 'and thus a party to the offence. If -
he is proved to be a party to the offence, he is guilty of second degree
murder even thoupgh he did not enter the shop or do any shooting.

COURT TESTIMONY: O'Leary previously worked at the Pop Shoppe, but due to

-a back injury was laid off. He was a casual friend of
Rivard's. He has a girlfriend, Suzanne James, whom he intends to marry.

While the robbery was in progress two other customers, Mr, and
Mrs. Ross Wright, drove up to the Pop Shoppe, Mr. Wright in approaching
the shop saw the robbery in progress through the window, returned to his
car and drove a short distance to the nearest télephone booth to call the
police. Mr. Wright testified that as he was returning to his car he

" observed O'Leary parked in his car behind the Pop Shoppe and at that time

Q'Leary drove away from the scene, The victim had not been shot at this
time. )

After Rivard had shot the victlm and completed the robbery he

left the store and proceeded to the back of the building. Mrs. Wright and

a number of other witnesses testified that they observed Rivard cross the
road behind the Pop Shoppe and observed O'Leary driving showly along the
road toward Rivard. O'Leary drove by him however. Witnesses further testi-
fied that O'Leary drove about a quarter of 2 mile up the road, but did a
U-turn and proceeded back in Rivard's direction. He passed him however

and continued om., About this time a police car, sirens on, was proceeding
to the scene, arrived, and apprehended Rivard.
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. ' O‘Leary 8 girlfriend and her mother testified that 0' Leary
" came ta dinner that evening and made some reference to seeifig a man with
38 pistol running along the road earlier in the day, but otherw1se 0'Leary
. appeared to be normal.at dinner. She also,testified a telephbne,,
call to her from the police station afrer his arrest) ~H subsequent
conversations 0’ Leary has con51stently told her of his innocence. .
Rivard, who has® an extensive criminal record, testified that °
he:and O' Leary had planned the robbery. together and that O’ Leary was a
willing partic1pant He” ‘also testified that O' Leary was quite nervous
and apprehensive on the day of the robbery

o

.

- RYR o & Leary, who lias oneé previous conviction fo ‘a minor theft,
also testified in his own behalf. His testimony and earlier: statements
to the police were consistent with the assertion that while he had briefly
discussed & possible robbery w1th Rivard at-.an earlier time .he only did so
jokingly and when Rivard appeared to take him seriously he ‘clearly commyni-
cated to Him that he was not serious.. He also testified that on the day of
the robbery he was at his girlfriend s home and that Rivard called there
for some help with some car trouble. This phone call was corroborated by
. his girlfriend. O0'Leaxy testified that when he met Rivard'and drove him
* to Hull, Rivard imvited him to rob the Pop Shoppe and when he refused :
Rivard held him at- gunpoint and compelled him to participate in the ¥,
robbery. He stated that he_waited for a.while in the car andftwice drove
by Rivard because Rivard threatened to '"get him" if he dizfnot co—operate
and he was frightened and indecisive. He also stated that,k he did not tell
his girlfriend ¥mmediately because hét mother was there and he did nét
- call the police, nor stpp when_he heard police 51rens, for fear they would
. not believe him. : "“‘ A

' Testimony from a polygraph ("lie detector") expert was 1ntro\§ oy

Y : T

td
-~

. duced. The court was advised that experimental testing 'has revealed that
the polygraph is P07 accurate in detecting truth and deception and that
when errors, are made the preponderance of errors tend to be 'false posi-*”
tive", that’ is that when an error is made, most dfiten the test tends to
show an_ actually innocent person to bg found lying.'_O Leary was tested

by the polygraph expert, who expresse the opinion that he was telling the
truth. s o .

P -
‘._5

. - ' ' Crown s Theo;y ' k\\\ o T

That Q'Leary was a willing participhnt in the offence. ‘Tt is
suggested that O'Leary',drove away when the Wright' I3 approached the Pop
Shoppe only because hé knew the police wereigoing to"be called and he -
wanted to avoid detection. O'Leary's icipation ‘dn the offence is
underlined by him driving down the back road to meet Rivatd, but when he .

,saw there would be witnesses to this he again “drove away to save hiseziipl/
" When O' Leary did a U-turn he did so in the ‘hope he was out of sight
Athe witnesses and he could pick up Rivard without detection_jbut wheh he

ol
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‘heard police sirens he took off. The Crown'sfccptention is that OfLeary's

free participation is corroborated by Rivard's testimony and Rivard has no

‘reasen to 1lié. Although the polygraph evidence -favours O'Leary it should

be remembered that the polygraph makes relatively frequent- errors. and the
circumstances of the case point to O'Leary's guilt and Rivard' s testimény
contradicts the polygraph results, O'Leary's behaviour is not consistent -
with a person.in feax of his life. Any .reasonable person in fear of his

'life would have driven immediately away from the scene once Rivard left

the car, surely would have contacted the police, would.at least have told

+ his girlfriend, and would uot have acted normally ‘at his girlfriend 5 the

same evening.

Defence Theory

fﬁat 0'Leary, in genuine fear of his life, was compelled to
participate in the robbery. O'Leary's action of leaving the scene is
cons Istent with being forced to participate, o' Leary speeded up when
Rivard approached the car the first time, not for fear of detection, but

‘to avoid him. He turned arcund to see 1f Rivard had been picked up by

the police in order to allay his fears, but seeing that he had not he

. continued on., He did not contact the police because of fear he would

not be believed and to give him time to collect his wits., All of o! 'Leary's
testimony, statements to the police, and &’ telephone statement to his
girlfriend from the police station have been consistent with .him having

‘been compelled to participate and have been corroborated by the testimony

of the polygraph expert. While his behaviour at the time may not have
been the mast logical, one cannot expect that a person under threat of

‘ his life and great stress will ‘act in the most reasonable fashion.

0

- ' e . o



2(c) Unfavourable Polygraph Evidence - ‘ : o o )

“ - _ " REGINA V. BERNARD O'LEARY

INDICTMENT: . “Bernard O'Leary on the eighteenth day of March,. 1977, at the
City of.Ottawa, in the Judiecdal District of Ottawa-Carleton,

during the commlssion of an armed xobbery did unlawfully kill John Schulman
and did thereby commit murder'. =

SYNOPSIS: On March 18, 1977, a Sunday, two men drove up to a Pop Shoppe
. in.Ottawa. The driver remaimed in the car and the other man,
. with a revolver, entered the Pop Shoppe where there were two customers,
,;,s) Mr. and Mrs. John Schulman. A robbery ensued and in the course of the
robbery John Schulman unsuccessfully attempted to disarm the robber.
Schulmwan was shot by the robber and died of those wounds.

Both the robber, André Rivard, and the driver of the car,
Bernard O'Leary, were apprehended and charged with murder. Rivard init-
ially pleaded not guilty but changed his-plea and has been sentenced for
murder. This is O'Leary's trial. . The issue in this trial is whether
O'Leary freely participated in the offence. The Crown alleges that he
was the driver of the get-away car and thus a party to the offence. If . =
he is proved to be a party to the offence, he is guilty of- second degree
murder even though he d1d not énter the shop or do any shooting.

COURT TESTIMONY: O'Leary previously worked at the Pop Shoppe,.but due to
: a back injury was laid off., He was a caswal friend of
Rivard's. He has a girlfriend, Suzanne James, whom he intends to marry.

While the robbery was in progress two other customers, Mr. and
Mrs. Ross Wright, drove up to the Pop Shoppe, Mr. Wright in approaching
the shop saw the robbery in progress through the window, returned to his -
~car and drove a short distance to the nearest télephone booth to call the
police. Mr. Wright testified that as he was returning to his car he
observed O'Leary parked in his <car behind the Pop Shoppe and at that time

0'Leary drove away from the scene. The victim had not been shot at this
time. :

Lo

2. After Rivard had shot the victim and completed the robbery he
left the store and proceeded to the back of the building, Mrs. Wright and
a number of other witnesses testified that they observed Rivard cross the
road behind the Pop Shoppe and observed O0'Leary driving showly along the
.road toward Rivard. O'Leary drove by him however.' Witnesses further testi~
" fied that 0' Leary drove about a quarter of a mile up the road, but did a

) . U~turn and proceeded back in Rivard's direction. He passed him however
and continued on. About this time a police car, sirens on, was proceedlng
to the scene, arrived, and apprehended Rivard.: N



‘When O'Leary did a U-turn he did so in the hope he was out of sight of n
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came to dinner that evening and made' sime .eference to seeing a man With
a pistol running along the road earlier in the day, but otherwise o' Leary
appeared to be normal at dimner., She also testified that in a telephone -
call to her from the .police station after his arrest, and in subsequent
conversations, .0' Leary has consistently told her of his 1nnocence.

_ Rivard, who has an extensive criminal record, 'testifled that
he and O Leary had planned the robbery together and that O'Ieary was a -
willing participant. He also testified that O0'Leary was quite nervous
and apprehensive on'the day of the robbery. . ‘ "

0'Leary, who has one previous conviction for a minor theft, *
also testified in his own behalf. His testimony and earlier statements
to the police were consistent with the assertion that while he had briefly
discussed 'a possible robbery with Rivard at an earlier time he only did se
jokingly and when Rivard appeared to take him seriously he clearly communi-

-tated to him that he was not serious. He also testified that on the day of
. the robbery he was at his girlfriend s home and that Rivard called there

for some help with some car trouble. This phone call was- corroborated by
his girlfriend. O'Leary testified that when he met Rivard:.and drove him
to Hull, Rivard invited him to rob the Pop Shoppe and when he refused
Rivard held him at gunpoint and compelled him to participate in the

" robbery. He stated that he waited for a while in the car and twice drove

by Rivard because Rivard threatened to. ‘'get him" if he did not ‘co-operate

- and he was frightened and indecisive. He also stated that he did not tell

his glrlfrlend immediately because her mother was there and he did not

-call the police, nor stop when he heard police sirems, for fear they would

not believe him. - o

Testimony from a ‘Polygraph ('"lie detector') expert was intro-
duced. The court was advised that experimental testing has revealed that
the polféraph is 90Z accurate in detecting truth and deceptlon and that
when e¢rrors are made the preponderance of errors tend to be "false posi-
tive", that is, that when an error is made, most often the test tends to
show an actually innocent, person to be”found lying. O'Leary was tested

~ by the polygraph expert, who expressed the opinion that he was not telling
. the truth.

Crown's Theory .

- That 0'Leary was a willing participant in the offence. It is
suggested that O'Leary drove away when the Wright's approached the Pop
Shoppe only because he knew the police were going to be called and he
wanted to avoid detection. O0'Leary's participation in the offence is
underlined by him driving down the back road to meet Rivard, but when he
saw there would be ‘witnesses to this he again drove away to save his skin.

o,

the witnesses and he could pick up Rivard without.detection, but when he -
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heara‘gplide sirens he took off. The Grown's eontehtion IB that,p Learg 8
"_freewparticipatidn is corrgborated by Rivatd's testimbny‘and Rivard has no*
-réason *to lie. .Moreover, 0" Leary's story has been clearly shown to be f

same evening.

¢

false by the pdlygraph evidence. O'Leary's behaviour is not consistent

- with,a person in fear of his life. Any'reasonable person” in fear of his

life would have driven immediately away-<from the scene once Rivard left -
the car, surely would have contacted the police, would at least have told
his girlfriend, and would not have acted normally at his girlfriend's the

i, -

Defence Theory K .
That 0" Leary, in genuine fear ‘of..his life, was compelled to
participate in thé robbery, O'Leary' s action of 1eaving the scene 1s
consistent with being forced to participate. 0'Leary sPeeded up when
Rivard approached the car for the first time, not for fear of detection,
bup to avoid him. He turned around to see if Rivard had been picked up |
by the police in order to allay his fears, but seeing that he had not he
continued on. He did not contact the police because of fear he would not
be believed and to give him time to collect his wits. All of O'Leary's
testimony, statements to the police, and a telephone .statement to his
girlfriend from the police station have been consistert with him having
been compelled-to: participate. While his behaviour at ‘the time may not

. have been the most logical, one cannot expect that a person under threat

of his life and great stress will act in the most reasonable fashion.
The polygraph evidence should be looked at skeptically because the test

. makes relatively frequent errors and most of the errors show truly inno-

cent persons to be guilty. It is suggested that this is the case here.

" The only value of the polygraph here is that O'Leary's willingness to

take the test is a measure of his true sincerity. An actually guilty
person would not volunteer to take such a test. e

e
-
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ﬁ:ﬁﬁd;: ﬁnféﬁburaﬁle Character Witness Evidence

’ . - .

" REGINA V. BERNARD O'LEARY

INDICTMENT: "Bernard O'Leary on the eighteenth day of March, 1977, at the
City of Ottawa, in the Judicial District of Ottawa-Carleton,

'_ during the commission of an armed robbery did unlawfully kill John Schulman

and did. thereby commit murdar &

© SYNOPSIS: On March 18, 1977, a Sunday, two men drove up to a Pop Shoppe -

in Ottawa. The driver remained in the car and the other man, -
with a revolver, entered the Pop Shoppe where there were two customers,
Mr. .and Mrs. John Schulman. A robbery ensued and in the course of the
robbery John Schulman unsuccessfully attempted, to disarm the robber.
Schulman was shot by the robber and diedsof those wounds.

Both the robber, André Rivard, and the driver of the car,

:Bernard 0'Leary, were apprehended and charged with murder. Rivard init-
.1ally pleaded not guilty but changed his plea and has been sentenced for

murder. This is O"Leary's %Arial, The issue in this trial 1s whether
0'Leary freely participated in the offence. The Crown.alleges that he

was the driver of the get-away car and thus a party to the offetnice. If

he is proved to be a party to the offence, ‘he is guilty of second degree
murder even though he did not enter the shop or do any shooting, .k

‘COURT TESTIMONY: 0'Leary previously worked at the Pop Shoppe, but due to

a back injury was laid off, He was a casual friend of
Rivard's. He has a girlfriend, Suzanne James, whom he intends to maxrry.

. While the robbery was din progress two other ¢ustomer5,'Mr. and
Mrs. Ross Wright, drove up to the Pop Shoppe, Mr. Wright in approaching
the shop saw the robbery in progress through the window, returned to his
car and drove a short distance to the nearest télephone booth te call the
police, Mr. Wright testified that as he was returning to his car he
observed 0’ Leary parked in his car behind the Pop Shoppe and at that time

- 0'Leary drove away from the scene. The victim had not been shot at this

time.’ . - £

After Rivard had shot the victim and completed the robbery he
left the store and proceeded to the back &f the building. Mrs. Wright and
a number of other witnesses testified that they observed Rivard cross the
road behind the Pop Shoppe and observed O'Leary driving showly along .the
road toward Riward. O'Leary drove by him however. Witnesses further testi-
fied that 0'Leary drove about a quarter of a2 mile up the road, but did a
U-turn and nroceeded back in Rivard's direction. He passed him however
and continued on. About this time a police car, sirens on, was proaeeding
to the scene, arrived, and apprehended Rivard.
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0'Leary's girlfriend and her mother testified.that O'Leary
came to dinner that evening and made some reference to seeing 2 man with
‘a pistol running along the road earlier in the day, but otherwise O'Leary
appeared to be normal.at dinner. She also testified that in a telephbne
call to her from the police station after his arrest, and in subsequent
conversations, 0'Leary has consistently told her of his innocence.’ .

Rivard, who has an extensive criminal record testified that
he and O’ Leary had plarned the robbery together and that O0'Leary was a
willing participant. also testified that 0'Leary was quite nervous
and appreheesiveggn_ day of the robbery. '

‘0'Leary} who has one prev1ous conviction for a minor thefrt,
also testified in his own behalf. His testimony and earlier statements
to the police were congistent with the assertion that while he had briefly
discussed a possible robbery with Rivard at an earlier time he only did so
joklngly and when Rivard appeared to take him seriously he clearly commun i-
cated to him that he was not serious. He also testified that on the day of
the robbery he was at his girlfriend's home and that Rivard called there
for some help with some car trouble., This phone call was corroborated by
his girlfriend. O'Leary testified that when he met Rivard and drove him .
to Hull, Rivard invited him to rob the Pop Shoppe ‘and when he refused
Rivard held him at gunpoint and compelled him to participate in the
.robbery. He stated that he waited for a while in the .car and twice drove
by Rivard because Rivard threatened to "get him" if he did not co-operate
and he was frightened and indecisiVe. He also stated that he did not tell
his girlfriend immediately becausé her mother was there and he did not

call the police, nor stop when he heard police sirens, for fear they would
not believe him. -

In addition to this testimony about the circumstances of the
offence, two charactler witnesses were called by the prosecution. Charac-
ter witnesses are often calleéd'in trials to give evidence about an _
accused's reputation in the community, this being used as a measure of
the accused's credibility?” In“this case, 0'Leary's former high school
principal, who is also ajneighbourj--and O'Leary's former probation officer
gave evidence: Both were familiar with O'Leary and stated that he had
acquired a reputation fons_not being reliable nor trustworthy.

Crown's Theory

That O'Leary was a willing participant in the offence. It is
suggested that O'Leary drove away when the Wrights approached the Pop
Shoppe only because he knew the police were going to be called and he
wanted to avoid detection. O'Leary's participation in the offence is .
underlined by him driving down the back road to meet Rivard, but when -
he saw that there would be wiltnesses. to this, he again drove "away to
save his skin. When O'Leary did a U-turn he did so in the hope he was
out of sight of the witnesses and he w@uld pick up Rivard without

ot
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detection, but when he heard police.sirens he took off. The Crown's con-
tention is that O'Leary's free participation is corroborated by Rivard's
testimony and Rivard has mo reason to lie. Moreover, the credibility of
0'Leary's testimony about being compelled is clearly undermined by the
testimony of the. character witnesses who indicate that 0'Leary is known
to be unreliable and not trustworthy. O'Leary's behaviour is not consis-
tent with a person in fear of his life. Any reasonable person in fear of
his life would have driven immediately away from the scene once Rivard
left the car, surely would have contacted the police, at.least would have
told his girifriend, and would not have acted normally at his girlfriend's
that evening. ) T

~

Defence Theory‘

iy

.Tﬁat O0'Leary, in genuine fear of his life, was compelled to?“

participate in the robbery. O'Leary's action of leaving the scene is con-- _

sistent with being forced to participate. O'Leary speeded up when Rivard
approached the car the first time not for fear of detection but to avoid
him. He turned around to see if Rivard had been picked up by the police
in order to allay his fears, but seeing he had not, he continged on. He
did not contact the police because of fear he would not be bdlieved and
to give him time to collect his wits, All of O'Leary's;testimony, state-
ments to the police, and a telephone statement to his girlfriend from the
police station have been consistent with him having been ‘compelled to
participate. While his behaviour at the time may not have been the most

‘logical, one cannot epxect that a person under threat of his life and

great stress will act in the most reasonable fashion.
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3. Judge's Charge to the Jury

3(a) Control Case’ ) T .
‘ i ) - >

Ladies .and Gentlemen of the jury, as’ I mentioned Eo you, at

the cpening of this trial, I will be instructing you at this time on the I

© law that appliés to this case, and show you how to apply the law to ‘the
facts as you find them.

Before I begin, I would like to thank the counsel in this
case for the very excellent manner in which it has been presented to us.
Their fairness and co-operation have been.appreciated by me. ‘Secondly, .
I want to thank you, the members of the Jury, for your .attentiveness and
" for your punctuality. "~ Your help.in the orderly conduct of this trial has
been greatly appreciated by me.

Trial by jury is one of the cornerstones of our democratic
system of government and we must do all in our powar .to ensure that it
'-operates properly, fairly and efficiently.

As has been so often said in this trial, you are created the
judges” to decide- the guilt or .innocence of the accused. Your responsi-
bility as judges 1s a heavy one, not to be undertaken lightly or capri-
ciously, but seriously and courageously, having in mind your duty to the
state, to the community, and to the accused.

One of the functions of the state is to protect the life and

property of all its citizens. Crime must be suppressed, and when detected,

the offender must be dealt with according to the law. Your responsibility
and duty in this case is to ascertain whether a d¢rime has been committed
and if so, whether the accused committed it, .You also owe a high duty

to the accused to see that he is not impropérly convicted and that he
receives the full benefit of all defences which are afforded to him by

the law. : ¥

This may be the first time that some of you have sat on a jury
and, therefore, to the best of my ability, I will explain the relevant
aspects of a trial by jury. I propose to break my charge into sections
.and I will anounce the section headings in the hope that it will make it
easier for you to follow what I have to say.

The Functions of the Judge and Jury

I want tg review with you the functions which you and I must
perform in this trial, As I told you-at the outset, you are the sole
judges of the facts and I am the sole judge of the law. It is my duty to

B
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instruct you concerning the law which applies to this case, and it is
your duty to follow the law as I ‘state it to you. You will hot be guided
by your own views of what the ‘law is, you must accept fhe- law as I outline -
it for you. - .
On the other hand, you are the sole judges of the facts. It
is your duty to decide what the facts are in this case from the évidence
that you have heard in this courtroom. In determining the guilt or inno-
" cence of the accused, you are to be governed by the evidenge that you have ° -
heard during this trial and by nothing else, and you must rely upon your
own recollection of the evidence. X
To assist you, I prdpose in this address, to review some of
the, evidence for you, but I may.fail to'mention something that you believe
to be important or I may mention something which to you is not important,
and that is as it should be, because it is not my view of the evidence,
nor the lawyers' view of the evidence which is decisive. -You and you
.alone will decide what is the important and relevant ‘evidence in this case.
..Now, in approaching your duties, I would ask that you act in
the same manner that you.would expect a fair and impartial Judge to act.
You will béhave objectively; you will decide ‘the guilt or innocence of
the accused without pity, sympathy, prejudice or passion. No amount of
sympathy will make an accused innocent, and no amount of prejudice will
make an accused gujilty. An accused is elther guilty or not gullty on the R
evidence and on the evidence alone. _ >,

During my remarks, I may consclously or unconsciously express
an opinion with regard to the evidence. Under our law, a judge is entitled
to do that. But if I do so, I want to emphasize that you are in no way O
bound“to follow my opinion on the facts. You and you alone are the sole /‘
judges of the facts. ) -

The Evidence

I want to discuss certain matters of evidence. You must of
course consider the evidence as a whole, and you must consider it fully,
" honestly, and impartially. But there are certain points that I want to

refer to in the hope that it will make it easier when you are considering-
your verdiet. :

The Credibility of Witnesses

You are the sole judges of the credibility or truthfulness of
witnesses and of the weight to be given to the testimony of each witness.
In deciding the credibility or truthfulness of a witness, you should bring
to bear your common everyday experience in such matters; in other words, .
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use good common sense. If you have a reasonable doubt "as to the accuracy
of the evidence given by a witness or the weight that you should give to
the evidence of a witness, you must give the benefit of that doubt to the
accused not to the prosecution.

Direct and Circumstantial Evidence
“~In court proceedings, a fact may be established by direct or
circumstantial evidence. Direct evidence consists of the testimony of. a
witness who with any of the physical senses perceived the act in question.
For example, the evidénce of Mrs. Wright that she saw the man coming over
the fence behind the Pop Shoppe, that is direct evidence. ' ‘

- However, you are not required to rely only upon direct evidence.
The law does not demand ‘that you act on certainties alone. In all our
~activities, we act on just and reasonable circumstances, and- -in court pro-
.ceedings also, a fact may be proved by circumstantial evidence.

oy

To prove a fact by circumstantial evidence invelves this:
there being no or insufficlent direct evidence of a fact, you may infer
it from evidence of other surrounding facts. Let my illustrate that for
you by a very commonplace example: 1f I get up in the morning and look
out my window and see the leaves blowing and people bending with the wind
and their coat collars turned up, it is a reasonable conclusion that it.
is a cold, windy morning outside. I have not been ‘outside yet, but it
is reasonable to conclude .that’it is a cold, windy day, and that conclu-
sion is inconsistent with any other reasonable conclusion.

You are entitled, in this case, to draw iﬁferénces, but your
inferences must be based on the evidence, not on hunches, guesses or sur-—
mises and to the extent that you do rely on circumstantial evidence, the
circumstances must be consistent with the guillt of the accused and incon-
sistent with any other rational conclusion.,

-

Statements by the Accused.

-

I have permitted certain oral and writtenystatements alleged
to have been made by the accused 0'Leary to be given in evidence before
you. The fact that I have permitted those statements to be admitted does

" “not mean that the.statements were made or that they are true. It is fer
you to decide whether the statements were made and, as in the case of
all other evidence, if you have a reasonable doubt as to whether or neot
a statement was made, you will reject it.

1f you find that a statement was made, you can believe all of
the statement, part of it, or you can reject it entirely. You are the
sole judges as to whether or not a statement, in whole or in part, is an
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acknowledgment by the accused of the truth of the matters contained in it.
So much of the statement as you find to be:an acknowledgment of the truth,
you will take into consideration as evidence in this case, and you will
decide the weight o be given to that evidence. .

The EridenCE'Generalli e

I have dealt with certain specifit matters fegarding the evi-
dence and I would like to conclude with certain general remarks about the
evidence. You are to decide what evidence you believe and what you dis-
believe. You will remember that you can believe all of the evidence given'
by a witness, none of it, o¥ part of it. You are not obliged to accept
any part just because thgre is no denial of it. Remember also, if you
have a reasonable doubt about any of the evidence, you will give the bene-
fit of that doubt to the accused and you will reject it.

The Presumption of Innocence

P Simply 'put, this means that an accused person i1s presumed to

be innocent until the Crown have satisfied you beyond & reasonable doubt

of his guilt. That presumption remains with the accused from the beginning
of this case until the end. -

The Burden of Proof

The onus or burden of proving the guilt of an accused beyond a
reasonable doubt rests upon the Crown and never shifts, There is no bur-
den on an accused person under our system of law to prove his innocence.

The Crown must prove beyond a reasonable doubt that an accused
person is guilty of the offence with which he is charged before he can. be
convicted. If you have a reasonable doubt as to whether the aqcused com—
mitted the offence with which he is charged, it is your duty teo give the
accused the benefit of that doubt and find him not guilty.

When I speak of a reasonable doubt, I use those words in their
ordinary natural meaning, not as a legal term having some specific connota-
tion. To be effective, the doubt should be real, honest, and sensible. ' It
should not be a capricious or foolish doubt which might be conceived by
an irresponsible juror to avoid dolng his plain duty. -

The Offence Charged

+

Before I deal with the offence with which the accused is
charged, I think it may assist you if I review very briefly the events
that took place on March 18, 1977. You will remember that if there is
anything that-I do mot mention that you think 1s important, it is your
decision, not mine, that is the thing to be followed. ™

f
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" At 1560 Triole Street In the Clty.of Ottawa, there 1s a store
which sells soft drinks, known as the Pop Shoppe. The premises of the Pop
Shoppetare divided into- two halves: the north half is a retail store;
the south half is the warehouse section, and it contains the machinery
for bottling drinks.

On Sunday, March 18 1977, at about 5 15 p.m., Harry Reis,
an employee of the Pop Shoppe, was working the the store part of the pre-
"mises., Over the entrance to the store is a small office. David Merton,
the manager of the Pop Shoppe, was working in that office. At about 5:15
p.m., two customers John Schulman and his wife Claudette Schulman, entered
" the Pop Shoppe to purchase some soft drinks. Shortly after the Schulmans

éntered, the accused O'Leary parked his 1965 green Pontiac at the rear of
the Pop Shoppe.

In the written statement that has been put In as an exhibit,
0'Leary said, "He...(and he was referring to his alleged co-accused Rivard)
...wanted me to wait beside, the building and I told him "no'. It was too
close. I would park near where the body shop is." Now, the body shop is
"not shown in exhibit 2 the sketch of the area, but as the Defence mentioned,
it does appear in exhibit 3 a photograph of the intersection of Belfast.Road
and St. Laurent Boulevard, and there is no doubt that it is located at the
rear of the Pop Shoppe.

. In the Pontidc automobile with O'Learf$was André Rivard.
Rivard had both a revolver and a rifle. Rivard entered the Pop Shoppe.
In the course of the, robbery, . John Schulman attempted to grab Rivard, and
Rivard shot Schulman in the chest with his rifle. Schulman died from those
wounds. Rivard has already admitted to his role in the murder and has been
appropriately dealt with by this court. The issue to decide here is .
0'Leary's involvement, :

As the robbery was in progress, an dutomobile driven by Ross -
Wright drove up to the front of the Pop Shoppe. Wright was also intending
to buy some drinks. As he was about to get out of his automobile, Wright
saw the robbery in progress through the front window of the store.
Wright backed out of the parking lot; he went to the Sun Light Service
Station at the corner of Belfast Road and St. Laurent Boulevard, and he
called the police. .

Ind;;E\writ;en statement, O0'Leary said, "He...(that is, Rivard)
.+.left the car and went into the store, about 15 seconds later, the other
car pulled in the yard and I seen them, the people in the other car.took
* off just as fast as they came. When I saw that, I left higp. He had told
me if I didn't wait for him there, he would catch up with me later. Then
I didn't lnow what to do. T was nervous. I went around the block once,
then I seen him coming, running, he had a rifle and a bag. I was going
about 15 m.p.h. and Rivard with the rifle came to grab the door, when I
saw this, I took off. He hit my car when I took off."  ~

3
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Now, the Defence suggested to you that there is nothing to
prove that the car that O'Leary saw was the Wright car; nothing to link
the two together. On the other hand, the.Crown submit that the only
reasonable inference is that the car that O'Leary is referring to is the
‘Wright car. : '

While her husband was calling the police at the Sun Light
Service Station, Mrs. Wright waited outside. She saw Rivard come over
the fence at the back of the Pop Shoppe. She observed the one man cross
the road towards the Sun Light Station. Both Mr. and Mrs. Wright saw the
0'Leary automobile coming along in a .westerly direction on Belfast Road.
They say that the car was proceeding slowly. Both Mr., and Mrs. Wright
saw Rivard try to grab the handlé of the rear door of the O'Leary auto-
mobile, and they both confirmed that O'Leary speeded up ahd went along
_Belfast Road, through the intersection of St, Laurent and Belfast.

A number of witnesses saw Rivard running alq@g Belfast Road,
and those witnesses all confirmed that Rivard appeared to be loocking for

something. There seems little doubt that Rivard was looking for O'Leary's
automobile,

, As to O'Leary's actions at this time; O'Leary in his statement

said, "I kept going straight on Belfast and I went about a quarter of a
mile, I made a U-turn and I came back to see what was going to happen,
and on the way back, just at the railroad tracks, he tried to stop me,

but I kept going, then I met the police car and I got scared and I.took
of£." '

The witnesses who were watching Rivard running along Belfast
Road saw the O'Leary vehicle come back in an eagterly direction on Belfast
just at the time the police were arriving. They saw O'Leary turn right at
St. Laurent and proceed south on St. Laurent Boulevard. B

Now, having given you that short summary of the facts, let
me now turn to the charge against the accused O'Leary., The indictment
charges that:

"Bernard O'Leary on the eighteenth day of March,

A.D., 1977, at the €City of Ottawa, in the Judicial
District of Ottawa-Carleton during the commission.

of an armed robbery did unlawfully kill John Schulman
and did thereby commit non-capital murder."

At the outset, let me tell you that you do mot have to concern yourselves
about the words "mon-capital murder".. The difference between capital and
pon-capital murder is of no comsequence in this case., To make matters -
easier for you, I will simply refer to the alleged offence as murder.

v
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. Under our Criminal Code, if a person uses a weapon during the

commission of a robbery and -death results to someone from the use of that
weApon, the person who fires thgmfirearm is guilty of murder. You will
recall that in his clésing addre® to you, coumsel for the accused O Leary
acknowledged that'when 'Rivard fired the rifle and killed John Schulman, he
comitted murder, You do not have to worry about that, It is admitted
that- when Rivard fired the rifle and killed Schulman that that constituted

‘the offence of murder._

5 ]

However, 1let me repeat what I said to y8u yesterday because

'.Rivard pleaded .guilty to murder, you must not assume that O,Leary is guilty

of murder. I am going to outline for you in detail what you must find in
order to return a'verdict of guilty against O'Leary. But in afxiving at
your verdict, yqu.must not be influenced by the guilt of Rivard

J/K, - ‘

or more'per%oﬁs form an intention in

. carry out an unlawful purpose...(in this

+ . case robbery)...and to assist each other therein, - -
and any one of them in carrying out the common ot
purpose...(that is, the robbery)...commits.an -; ..
offence...(in this case murder)...each of them-knew *
or ought to have known that the commission of the
offence, .. (that" is,  murder)...would be a probable
congequence of carrying out the commont purpose, is .
a party to that offence. , '

[}

v .

You will see that it is p0951ble under that sectjion for you to
find 0'Leary guilty of murder even though he did not kill John Schulman -

' or assist in any way in the killing. It is sometimes referred'to as con-~

structive murder. . : r

N . : [
t B -

For you to find 0'Leary guilty-of murder as a party to the

offence within the provisions of the section that I have jdst read to -you, .

- the Crown must f£irst prove beyond a reasonable doubt that O'Lear and

Rivard formed an intention in common to rob the Pop Shoppe and to assist

each other therein.
l

o

Now, the parties to this affair did not- reduce fheir agreement
to writing 5 That is not the way in which people who engage in activities -
of this type act. To determine if there was a common intention between

Rivard and O'Leary to rob the Pop Shoppe, you will have to look at all the

evidence. In particular you will consider the conduct.of the parties
leading up to and subsequent to the robbery,.and you' will also consider

- what took place at the scene of the events. -

——i
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Section 21(2) of the'Criminal Code of Canada.--
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. ® The evidence indicates that O'Leary worked in the warehouse
~part of the Pop Shoppe until about threé weeks prior to the robbery it
appears that O'Leary hurt his back and that is the reason he.left his
emiployment. Apparently the reeeipts of the Pop Shoppe are not as large
on a Sunday ag on certain days of the week, but unlike other days, no
deposits are made during the course of the day so that the amount of money
taken in- on Sunday would be in the store at about 5:00 o'clock in the T
f‘afternoon. The evidence indicates that O'Leary did not work in the store;
-he worked in theé warehouse, and he néver worked on a Sunday. Mr. Merton,
the manager,’ sa&a O‘Lea;y was a'good,émployee;’he was a trustworthy person. .~

‘ Now the defence are asserting that O'Leary participated in
this robbery because he was compelled to do so, and in that comnnection I
charge you that if Leary joined in the common plot to rob the Pop Shoppe
under threats' of.defth or grievous bodily harm, that would negative his
having a cémmon intention with Rivard to rob the Pop Shoppe, and you must
find 0'Leary not guilty.

. I wish to make it quite clear to you that thére is no onus on’
O'Leary. to show that he acted under that type of compulsion. The ,onus 4in
this case 1s on the Crown throughout. The Crown must establish beyond a.

' reasonable doubt that 0'Leary formed a common intention with Rivard to rob
the Pop Shoppe, and‘they must also prove -that he did not act under compul-
sion. TIf on the evidence you havé a *‘reasonable. doubt ag to whether 0'Leary
joined ‘in the common plan under threats of defith or grievous bodily harm,
then you must find him not guilty. By a threat of grievous bodily harm 1
mean -a threat of really serious bodily harm.- " .

Now, I do not intend to review with you all the evidence on " .
compulsion, but let me remind*you of certain pBetsrof it. You will remem-
ber the evidence of Suzanne James, the girlfriend of Bernmard O' Leary,’ who
testified about 0' Leary receiving a telephone call about 3: 00 p.m. on
Sunday, March 18, O'Leary,told Suzanne that he had to pick up a guy who
-was having trouyble with his car; and ‘then 0'Leary drove Suzanne-to her
home and left her. Then about. -6:00 p,m. on Monday,J March 19, that is the
day after the robbery,. 0 Leary telephoned Suzanné from the~police station

and told her not to WOrry, that Rivard had pointed a gun at him"and forced . .
him to do it. ' _ : i 7 ’

. The ence_reviewed with you in conSLderable deéﬁil the state-
ment that Mr..0'Ledry gave the police. You will see in that statement
that O'Leary in several places asgerted that. he was forced to partic1pate
in this robbery. He said that Rivard pulled out the gun and told 0'Lgary
that if he did mot participate, he would blow his head off, and O'Leary
said that Rivard told him that if he did not wait for him after he had

gone in to commit ‘the 'robbery, when he’ caught up to him, he would de him
in.

e .
.
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There is no doubt in the evidence that when Rivard came out of
the Pop Shoppe that O'Leary had left, and there is also no doubt on the
evidence that when 0'Leary drove past Rivard on Belfast Road and Rivard
tried to open the back door, that O'Leary speeded up. Then there, is

*Q! Leary s statement that when he came back driving east on Belfast Road
' that'Rivard tried to get in again, 'he drove past him and did not allow
him to get into the car.

After the arrest’ of Rivard, O'Leary went to the James house and
he had his supper. In their-evidence, Suzanne James and Mrs. James sald
that O'Leary mentioned that he had seen a guy with a gun running on Belfast
Road, However, Mrs. James said that O'Leary seemed quite noxrmal that evens
ing. " There is no doubt that O'Leary made no endeavour to contact the
police about his involvement in *the robbery. ' '

The Crewn submit that on the evidence, you cannot find that
Q' Leary was compelled to participate in the:robbery; rather, ‘the «Crown
" submit that the evidence .all points to the fact that 0'Leary was the one
who set up the robbery. He lmew about the Pop Shoppe;, he had worked
there. The Pop Shoppe was not "a large operation. It.is true that O'Leary
had not worked on a Sunday, but in ,an operation of this size, it would be
knOWn about the receipts on Sunday ‘and what was done with them.,

.

-

a

The'Cfown submitted to you that O' Leary s part of the operation
was to drive the- -get-away car, He did not go into the store, because he was
afraid he would be.recognized by Reis or Merton, so it was arrenged .that he

" was to stay outside.. When O'Leary saw the Wright automobile and saw Mr.
Wright back out, he kmew that the police were going to be called and he
decided to get out of there to save his own-skin.” The Crown submitted to
you that, if 0'Leary had actually been forced, just as soon .as Rivard went
iﬁto the Pop Shoppe, he would have driven away, but .he did not do that.

He d1d not leavé until he saw the, car coming. If he had actually been in
:fear of his life as he says, he would not have driven slowly aleong Belfast
Road where.Rivard, was coming_ﬁut He would go as far away from that area

. as he could. The Crown submitted to you that the reason he did: ‘not pick
up Rivard was becatse he saw the people standing on Belfast Road and  he
did not want them to know that he was involved in this affa;r. If he could «
have got Rivard.in the car without anyone seeing it, then he would have
picked him up.. When O'Leary came back along Belfast Road, he was coming
back to try and pick Rivard up, but he could see the police coming and that
is the reason he did not pick him up the second time. -

The Crown says that the truth is contained in O Leary's state-
ment in the cells to Rivard when he said, "I told you if there was trouble
I was scramming, and there was trouble'. In effect, the Crown says,
~ 0'Ledry was saying, "If there is no trouble, I1'11 stay. If there is trouble,
I'11 leave." S

d -
¥
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7 clearly communicated this to Rivard. Rivard acknowledged that O'Leary ]
..was nervous ‘and frightened on thé day of the robbery and it is suggested -
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The Crown asked you to considéer, O'Leary's conduct in not going

to the police on Sunday evening, but going to the James home, having his
supper and acting as though nothing was out of the way. He also asked you

_to consider that the police arrested O'Leary or took him to the cells about

6:00 a.m. on March 19, and it was not until noon that O'Leary came up with
this story about being forced. On this evidence, the Crown says that there
is no compulsion, that the accused participated in this robbery and his
actions were’ only taken ¥o try and save his skin. :
, \ :

. (Further-to this, Rivard, who has admitted to his involvement
in these events and pleaded guilty to murder, has testified- that he and
0'Leary did plan to commit the robbery and that“he did not force O'Leary
at gunpoint to carry out his part in the offence. Thg Crown points, to
this testimony as clear evidence of O'Leary's guilt, "

-

On the other’ hand, O'Leary also testified in his own behalf
and his testimony clearly contradicts that of Rivard. O'Leary asserted
that he was tompelled at gunpoint to participate in the events. The
defence submits that Rivard's testimony is not to be believed as he has
an extensive criminal record and is of questionable character. Further
to this, the defence submits that while O'Leary entertained the notilon gf
a robbery at an earlier time with Rivard he did not do so seriously and .

by the defence.that Rivard 'is resentful of 0'Leary, who Rivard mistakenly

perceived as a partner, for not carrying through with the plan and
"blowing it" for him., The Crown here maintains that Rivard, already

- guilty of murder, has little to gain by deceiving this court, while O'Leary

has much to gain.

’ -

It was stated earlier that you, as jurors, are the sole judges,
of the credibility of the witnesses in this trial. it seems appropriate
at this point, however, toc make some comment about factore that may be
considered in weighing the credibility of the tesgtimony given by Rivard
and 0'Leary in particular. Under section 12 of the Canada Evidence Act
a witness may be queried as to his past criminal record and"in this regard
it was found that Rivard has-an extensive record.and O'Leary cne previous
conviction for a minor theft, 1In regard to Rivard's testimony you are
under advisement to carefully scrutinize the credibility of his testimony
considering his criminal record and his recent plea of guilty to murder,
In regard to Of Leary, evidence of his past cofiviction for a minor theft
should not be taken as an indication of his propensity to commit a crime,
but” as a measure of his eredibhility. It dis-to be pointed out here that
his “previous conviction was for only a minor theft, a shoplifting charge,
some two years ago, a conviction which he freely and honestly admitted to-
on the witness stand. Also in 0'Leary's fawvour here is the evidence given
by Mr. Merton, O'Leary's employer 'at the Pop Shoppe, that O'Leary was
considered a good employee and a trustworthy person.)*

* The bracketed section here represents the .only major addition to the
Original charge. . )

L
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Now the defence submitted ‘to you that O0'Leary's actions after‘

he drove away from the back of the Pop*Shoppe are.consistent with him E

having been forced to participate. His speeding away, not permitting B
‘Rivard to get in the car, the defence says that was not because of the

police'sirens,. because the evidence indicates that no one heard the police,
sirens at that time. The defence says that O'Leary came back along Belfast

Road becauser he wanted to see what had happened to Rivard -and to see if the’
police had picked him up, in view of the threats that had been made te him..

The, defence submitted to you that perhaps’ the actions of the accused were
not the wisest, but of course this man is acting in an emergency and he
does not do the things that perhaps he should have done, but that does
not make him guilty of murder. o

“
\

With regard to the conduct at the James home, the defence says
he did tell both Suzaine and her mother about seeing the man with the rifle
on Belfast Road. That indicates that he was concerned about what happened.
In connection with the failure to telephone .the police, the defence says
that the evidence indicates that it was O'Leary who 'sent down to have the
detettives come up so he could tell them that he had been forced to 'parti-
cipate, and that his statement, and all the statements throughout, are .
consistent with his having been compelled to participate in thils robbery.
The defence says to you there is no reason for this man to have partici-

s pated in this robbery. He did not leave the Pop Shoppe with any 11l will;

he was starting a new job on Monday; he had plans for being married.
There was no reason at all why he should tob the Pop Shoppe. The defence
submits to you that everything points of O’ Leary having been' forced to:

garticipate in this robbery under threats of death or grievous?bodily harm..u?.f

. Now, you Will. consider all the evidence and see 1f the Crown

" has satisfied ypu be d a.reasonable doubt that O'Leary formed'an inten-

~tion in common with Rivard to rob the Pop Shoppe. Remember that the onus,
is on the Crown to satisfy you beyond a reasonable doubt that O' Leary. did
not join in the robbery by reason of threats-of death or grievous bodily
harm. If you have a reasonable doubt that O'Leary acted under compulsion,

you will give the benefit of this. doubt to the accused and you will find .
" himsinot guilty.

" Even if you comclude that the Crown have proved that 0'Leary

formed an Intention in ‘common with Rivard to rob the Pop Shoppe, and even
"if you conclude that there was no compulsion, if O'Leary abandoned that
common intention prior to the killing, you must find him not guilty. You
see, if a person has got involved in a scheme for. -wrong doing, it is per-
missible for him to change his mind and to decide to abandon that wrongful
scheme., If-he does that- before any killing takes place, he camnnot be found
guilty of murder as a party to a common plan. ~

To constitute abandonment it needs more thap just a change of
heart. Ordinarily, the person who is abandoning a joint venture for wrong
doing, should clearly communicate to the other persons involved that he is

e
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pulling out. But in this case 1t was not‘possible\for 0'Leary to do that
as Rivard was in the Pop Shoppe. However, the defence submit that even .

Aif youw-find that there was no compulsion--and the defence says there was

compulsion—-~the evidence,bears out that O0'Leary abandohed the venture.

Now, let us look at some of the evidence on aBandonment

¢1According to Ross William Wright, when he drove up and looked in the window

of the Pop Shoppe, a man with A rifle was herding a male and female. to the
right-hand side of the stores and we know from Reis' evidence that Rivard
herded Mr. and Mrs. Schu&y&ﬁlend Reis ‘to the area in the store where the
safe was located.. The sd@fe was just under the stairs that led up to the ..

‘manager's office. According to O'Leary's statement, it was when he saw

the car back out that he left. Now, there is no doubt that at the time
that Wright looked in the window that Schulman was still 4live. The
killing did not occur for some minutes after that., So if you find that
when O'Leary backed his car out from where it was parked near the body

shop, thdt he had abandoned the sgheme at that time; then you will find
o' Leary not gullty. e
On the other hand, the Crown says that 0'Leary did not leave
because he was ‘abandoning the robbery; he left because he saw that Mr.
Wright was going to call the police., What O'Leary did was to drive around
the area looking for an opportunity to pick up Rivard where he would not

be seen. If he had abandoned the plan, the Crown says, why didn’'t he get %A
cut . of that area at once?

Now, again, you will consider all the evidence on that issue.
If you conclude that O 'Leary abandoned the plan for the robbery in such a
way that he made it clear that he was no longer involved prier to the
shooting of Schulman, or if you have a reasonable doubt that he abandoned
the plan prior to that time, you will find him not guilty.

Now, Ladies and Gentlemen, if you find that the Crown has
proved beyond a reasonable doubt that O Leary and Rivard formed an inten-
tion In common to rob the Pop Shoppe and to assist each other therein, -and
that 0'Leary did not enter into that common plan under threats of death
or grievous bodily harm, and if you find there was no abandonment of the
common plan, then the Crown must next prove that it was in fact a probable
consequence of the carrying out of the robbery that Rivard  for the purpose
of facilitating the commission of the robbery would intentionally cause
bodily harm to some person, in this case, John Schulman. You will note
that Section 21(2) speaks of a probable consequence. A thing- is probable
if it is more likely to happen than not., Under Section 21(2), as the
defense mentioned to-you, a possible consequence is not sufficient.

Now, the Crown does not have to prove that it was a probable

. 7
consequence that Rivard would kill somebody who resisted the rebbery. It

is sufficient if the Crown proves that it was a probable consequence of
the carrying out of the common intention that Rivard would intentionally
cause bodily harm to someone.

.
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'Let me illustrate that matter of probability for you by two
examples: If A and B go out to commit a robbery and they have no weapons
and they have a clear understanding that they are not going to use any
violence, and if A, without B's knowledge, slips a loaded revolver ifi his.
pocket and commits mirder with that weapon in the course of that robbery,

B could not be guilty of murder as a party-to the offence as it would not
be a probable consequence of that common intentdion that A would cause bodily
‘harm to someone.

On the other . hand if A and B amm themselves with loaded weapons

' to commit a robbery and *kthey are determired to use those weapons to over=-.

V\l

come any opposition to the robbery, thenm if A commits murder in the course

of the robbery, B could be guilty of murder as it would be a probable comse-

quence of the carrying out of that common intention that bodily harm would

be. caused to some person.
. * -

In this case, Rivard had a rifle, and the Crown submits that
it is probable that a person who carries a rifle to carry out a‘%obbery
is going to use that rifle if resistance 1is encountered and is goinggto
cause bodily harm to some person. '

i .

On ‘the other hand, the defence submits that there is no evi-
dence to Indicate that Rivard planned to use his rifle if resistance was
encountered, and on the evidence you-can have a reasonable doubt whether
or not it was a probable consequence of this robbery that Rivard would
intentiondlly cause bodily harm to someone who tried to resist it.:. You
will look at the evidence and decide 1f, in fact, it was a probable conse-
quencé of the carrying out of the common intention that Rivard would
intentionally cause bodily harm to someone who re51sted -

- If you find that all those requirements have been met, the
Crown must next prove that O'Leary knew, or ought to have known, that it
was probable that Rivard would intentionally cause bodily harm to someone
who resisted the robbery. The Crown does not have to prove that O'Leary
actually knew that was so; it is suffitient if the Crown proves that in
the circumstances he ought to have known: that that was a probable conse- ,
quence, - e

: H ¥

. The Crown submit to you_ that when O'Leary participated in this

robbery with a man who had a rifle, he ought to have known that that rifle
would be used if resistance were met in carrying out the robbery;

On the .other hand, so far as the defence is concerned, there is
no evidence to indicate that O'Leary knew that the rifle was lcaded. The
only evidence is O'Leary's statement that he drove Rivard to a place in
Hull where a rifle was picked up, and the defence submit on this evidence,
you must have a reasonable doubt that 0'Leary knew or ought to have known -
that Rivard would intentionally cause bodily harm to someone who resisted
the robbery.

“
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I want to sum this ‘up. for you and I will read you the section
again, then I will ‘sum up what the Crown must prove. Section 21(2) pro-
vides: Where two-of more persons form an intention In common to carry out
‘an unlawful purpose and to assist each other therein, and any one of them
in carry%ng out the common purpose commits an offence, each of them who
knew or ought to have lnown that the commission- of the offence would be a
probable consequence of the' carrying out the common purpose is a party to
thét offence., Now, in this summary, where I speak of the Crown proving .
something or satisfying you, I mean, as I have throughout this charge,
proof by the Crown beyond a teasonable doubt.

.In order for you to find O'Leary guilty of murder as a party
to the offence within the.provisions of Section-21(2) of the Criminal Code,
the Crown must prove that O'Leary ard Rivard formed an intention in common
to rob the Pop Shoppe and to assilst each other therein. The Crown must
satisfy you that O'Leary was not compelled by threats of death or grievous
bodily harm to join in suﬂ:common intention.

.\I

and Rivard to rob the Pop Shoppe and that O'Leary was not compglled to
join in the common plan, the Crown must satisfy you that O'Leary did not
abandon the common plan prior to the killing of Schulman. The Crown must
.also. prove that it wgsg a probable consequencé of the carrying out of the
robbery that Rivard for the purpose of facilitating the commission of the.
robbery would intentiomally cause bodily harm to someone ‘who resisted the
robbery. e

5 - 1If you findgthat there was a comtion intention betw;en 0'Leary
P

‘l

If you are satisfied on all thosé points, the Crown must prove.
that O'Leary knew or ought to have known that the causing of bodily harm

by Rivard to someone who resisted the robbery was the probable consequence
of the carrying out of the common intention. If the Crown has proved those
matters beyond a reasonable doubt, you will find O'Leary guilty of murder
as charged, and even though he was not the person who killed John Schulman,
and even though he was outside the premises at the time that the killing
took place, If the Crown has not met that onus, you must--I emphasize

"you must''-—yol must find O'Leary not guilty.

There are only two wverdicts in this case: (1), gu¥lty ofﬂmurder
as charged, or (2) not guilty. Lo ®

i
5 i

Your Duties in the Jury Room

This is the end of my charge to you, ana I want now to deal
with your duties as jurors in the jury room. When you go back to your
jury toom, it is your duty to consult with one another and to deliberate
with a view to arriving at a just verdict. Do not take a dogmatic posi-
tion; keep an opefimind, lisgen in a calm and impartial manner to what is
said by your felldW jurors and put your own views forward in the same way.

A | 3
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- Since this is a criminal trial, you must be unanimous in your

. verdick. In other words, it is necessary that each and all of you agree
on any verdict that you see fit to return. It is the right of a jury to
disagree, but I know that you will do your best to arrive at an agreement. .

"As I mentione{ to you earlier, I will be discussing with
counsel, as soon as you have left, .any matters. that they would like further
Instructicons.on.  If I call you back for that purpose, I do not want you
to put any special emphasis on what I say at that time.

- " In considering your verdict, you must not concern yourselves 8
with the consequences of it. That is completely irrelevant to your dis-
cussions. In determmining the guilt or innocence of the accused, the sub-
Ject of penalty or punishment should not be discussed or considered by you., ,

If there is anything in the charge about which you arxe not clear,
if your foreman would come back and tell me, I will do my best to clear
that up for you. .

. At the beginhing of this case you took an oath to well and truly
try this charge and to render a& true verdict. If you honour that oath,
you will have performed your duty. t
You may now retire and comsider your verdict.

3. L !
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‘ Following are transcripts of additions to the.judge's charge
for the experimental and comparison Broups. These additions were inserted -
immediately following page 173.

(a) Favourable Polygraph Insert

- As stated earlier, you are the sole judges of the credibility
of these witnesses, however another element has been introduced into thi@
trial" ‘through the admission of the evidence'of a polygraph or lie-detectdr
expert. There is precedent for admission of such evidence in Canadian law.
I have been satisfied by the evidence that the polygraph test was admini-
stered by a sufficiently expert person and was administered under proper
conditions. Th particular reason I have'for admitting this evidence is
that the evideni? favours the accused. In every trial the accused should
be given every advantage and any evidence that may be of benefit to him
must not be withheld without very good reason.

Polygraph testing or lie-detection is based on' the theory that
there is a relationship between lylng or truthtelling and emotional state,
and further, that there is a detectable relationship between emotional
states and bodily states. To.simplify, this theory is simply a sophisti-
cated extension of what we know in our own experience: when a person lies,
he may feel guilty or anxious about being discovered and this shows up-in
bodily reactions-~-his palms may sweat, his mouth may become dry, his heart-
rate increases, etec. To detect ch bodily changes the polygraph measures
heartrate, blood pressure, resﬁiiztion rate and sweat gland activity, By
measuring ‘such states of bodily arousal during a carefully constructed ’
interview, the polygraph expert can measure changes in arousal when certain
critical questions are asked and thus determine whether the person i1s being
truthful or deceptive, ) \ =

Although such eridence ﬁas,been allowed for your consideration

t is necessary to make some cautioﬁary remarks. The evidence indicates
that the polygraph test is approximately 907 accurate in detecting truth
and deception. It thus is in error 10Z of the time and" the preponderance
of these errors tend to be what i called "false positive'; that is, when
an error is made in the testing a larger percentage of these ertors tend
to indicate that an actually innocent person is guilty. The opposite,,
false negatives, also occur though. You must not be overimpressed with the
technical nature of this evidence. The test 1s quite fallible. Also,
because this test is fallible it should not be viewed as, by any means,
conclusive, but rather as a guide ad must be considered in the light of
all the other evidence you have heard. " Ultimately, however, it is your
decision as to what weight you attach to this testimony.
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Now it is .the considered opinion of the polygraph expert who
tested 0' Leary that 0O' Leary is telling the truth when he .says he was com-

' pelled to participate in the robbery. The defence of course suggests that-

this points to the innocence of the accused. The Crown suggests that this
s clearly a case of the polygraph being in error as the circumstances of
the/case and the testimony of Rivard .contradict this polygraph evidence.

-
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(L Unfavourable ?olygregh Insert

-In-regard to credibility of testimony, a further ‘element has
been introduced into this ttial through th® admission of*the evidence of
a polygraph or lie-detector expert. There is precedent-for. admission of
such evidence in Canadian Law. 1In this case the accused volunteered to
undergo such testing prior to the trial and the Crown and the defence ;
agreed to admit the results of the test no matter what the results were--
whether the results-favoured the accused or not. I have been satisfied
by the evidence that the polygraph test was .administered under proper con-—
ditions by a sufficiently expert persom.

Polygraph testing or lie-detection is based on the theory
that there is a relationship between lying or truthtelling and, emotional
state, and further, that there is a detectable relationship between emo-
tional state and bodily states. To simplify, this theory is simply a
sophisticated extension of what we know in our own experilence: when a
persan lies, he may feel guilty or 'anxious about being discovered and this
shows up in bodily reactions--his palms may sweat, his mouth may become
dry, his heartrate increases, etc. To detect such bodily changes the poly- .
graph measures heartrate, blood pressure, respiration rate and sweat gland
activity? By measuring such states of bodily arousal during a carefully
constructed interview, the polygraph expert can measure changes in arousal
when certain eritical questions are asked and thus determine whether the
person is being truthful or deceptdive.

Although such evidenge has been allowed for your consideration
it is necessary to make some cautionary remarks. The\evidence indicates
that the polygraph test is approximately 90% accurate detecting truth
and deception. It is thus in error 107 of the time -4nd the preponderance
of such errors tend to be what is called "false positive", that is, when
an error is made in the testing, a larger percentage of these, errors tend
to "indicate that an actually innocent persen is guilty. The'opposite,
false negatives, also occur though. You must not be overimpressed with
the technical nature of this evidence. The test is quite fallible. Also,
because the test is fallible it should not be, by any means, viewed as
conclusive but rather as a gulde and must be considered in the light of
all the other evidence you have heard. Ultimately, however, it is yout
decision as to what weight you attach to this testimony. '

Now it is the considered opinion of the polygraph expert who
tested 0'Leary that O'Leary is not telling the truth when he ways_he was
compelled to participate in the robbery. The Crown of course suggests that
thi8 points to the guilt of the accused.® The defence however suggests that
this is a clear cut case where the polygraph is in error, where a false posi-
tive has been produced; where an actually innocent person has been shown to
be deceptive. The defence suggests that the actual sincerity of the accused
should not be measured by the results of the test, but rather by his
.volunteering to undergo the test.



(¢) Unfavourable Character Witnesses Insert .
In rebuttal to the testimony of Mr. Merton, however, the prose-
cution called for the testimony of two character. witnesses. Character wit-
nesses are sometimes introduced in trials where tHe accused has testified.
in order to shed some light on the accused's general reputation in the
community and thus his credibility. As a result of his previous.shoplift--
ing charge 0'Leary was placed on probation for one year and supervised
by Mr. Bell, a probation officer, who had frequent contact with O'Leary
and had contact with comminity members and agencies’ that were familiar
with o' Leary. Mr. Bell testified that through .these contacts he deter-
mined that O'Leary did not have a reputation in the community §s a reliable
and trustworthy person, further adding that while on probation O'Leary was
not co-operative and often impressed him as being evasive in interviews.
In addition to this, the prosecution called. Mr. Patterson, a neighbourhood
associate of the O'Leary family and the principal of the high schoosl
0'Leary attended, Mr. Patterson testified that, to his knowledge,~0Q' Leary
~was not co-operative with his family or at school and had not established
-a reputation as a reliable or trustworthy person. .

The prosecution suggests that while O'Leary's employer con—
sidered 0' Leary trustworthy, there ig conflicting, and, the prosecution

asserts, strogger evidence that ' Leary has not been considered by reputable

witnesses to He trustworthy. This, the prosecution maintains, casts a

further shadow on the credibility of O'Leary's testimony. The defence

argues that O'Leary was honest in admitting his previous theft charge,

that his employer, who had more recent experience with him, considered

him trustworthy, and that O'Leary's past unreliability attested to by

Mr. Bell and Mr. Piatterson, may well be true but has no direct bearing on

J'Leary's credibility dia this particular instance. . o
This issue of the credibility of the accused, 0'Leary, is of

course central to this gqase md the testimony of these character witnesses

is available to assist ;bu in such a determination. You should be advised

however that 0'Leary's reputation in the community should be taken only as

a measure uf credibility and not as an indication of a propensit to commit

a crime or Qf'
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Number ) - : . Personal Characteristics

E]

Please place a check (V) beside the aﬁproﬁriate response. In order that
this information required be treated anonymously, please do not write
"your name on this page. '

c

1. Sex: _ ' . - _

2. ale ' ‘ '
2.,  Age: ' 5
3. Language spoken at home: . '

1, English

2. French ' ' .

3. Other (Plegse specify . )

-
»

4, Marital Status:
1. Single
2. Married

3. Separated

4. Divorced

5. Wildowed

5. ZEducation: Qf

1. Grade B or less

————

o 2. Some high school .

3. Completed Grade 12 or 13

._4. Some college or university . "

_ 5. Completed universit& degree (Please specify degree and

stbject ___ . P )

6. What .is (or was) your main occupation?

(Please be as specific as possible. If you are a salesperson give .
type of product sold. If a civil servant, give job claggification-)
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7. If you are (or were) mar:iéd:‘state your spouse’s occupation., Please be - -
as specific as posgsible. . : o .

-

LI

8. What is (6r was) your father's main occupation? Please be as.specific
~as possible. T .

-

0.
- " ”
o -

.-9, Have you ever beeh-qaliéd,to gphrt for possible jury duty?

1. Yes ' ‘ .
___-2 . :”No L 8 . | . . h
'flO.‘fHavééjou ever actually served on a jury?
- -~ 1. Yes ‘ ‘
2. No £ .. T .
11. ‘Have you ever partiéipated in a mock jury experiment before?

: . 1- Yeé 1\:..

.
,..L . N -
~2,. No . .
L
:1
=
- .
. .
L
1
.
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" Number - _‘ ) ’ _ Pre-Deliberation Questionnaire

1. How realistic d:l.d ybu find the case i:resentation-?_
1. Very realistic -

____ 2, Fairly realistic "

3, Only a little realistic

4. Not at all realistic

2., How well do you think you understand the judge's instructioms? .
____ 1. Completely
___ 2. Fairly well
3. Only a little

4. Not at all

3. What is I"yog;‘f}preliminé;ry decision?
1. Guilty '
2. Not gullty

4. How sure are yoﬁ of this decision? -
- 1. Very sure
'____2. Fairly sure
3. AFalirly unsure

4, Very unsure

5. Were you previously familiar wit thiﬁj court case?

" 1. Yes r
4 2. No
. : 1f yes, do you know the, wal result?
1. Yes ' )
2. No

1
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Number ' ' ' Post-Deliberation Questionnaire
. : (Control Group)

*

1. wAt this point what do you think the verdict should be?
_ 1. Guilry
____2:-Not~éuilty ' ‘ "
3
2. How sure are you of this decision? )
1. Very sure L |

2. Fairly sure

!

3. Fairly unsure

4. Very unsure , . .

-

\

3. Imagine that 0'Leary was in fact guilty, that you are the judge and
now have to sentence him. What sentence would you choose? (Check
one only} .

+ Twenty-five years imprisonment
. Fifteen years imprisonment

. Ten years imprisonhént )

. Five years impfisonment

. Two years of less imprisonment

6« No imprisonment (any combination of fines, probation,
: community treatment)



Number - Poet—Deliberation Questionnaire

. (ExperimentalfG:oups)

1. At this point what do you think the verdict should be? §

1. Guilty

e

12, Not guilty

‘2. How sure are you of this decision?

1. Very sure s

Fairly sure

Fairly unsure

4, Very unsure

PRI

3. ‘How much confidence do you have in polygraph test results?

1. Complete confidence

2. A fair amount of conifdence.

‘ l

\‘-“’

3. Only a little confidence

4. No confidence

4:A"How do you rate the significance of the polygraph expert,g testimony
'~ as compared to the other evidence given?

1, More significant
2. Equally significant

—_—

3. Less significant-

st ——

4. Insignificant

l.»Agree s
2. Uncertain

3 Disagree'

Y

i

A
i
Py

5. Polygraph evidence was a ‘deciding ‘factor in this

.f-'}*‘-

o %

case for me, .

&



PROK S

—--A--Tn's;wh'--‘#wv:--'-u:“'{lb\q-u-—.rv.\!\’L‘Il\\\l."\".“’!__"."-'"-“:-.‘_‘( SEETWIET TR ST T TN T LI R I ‘.;;-::-“ - . —a v - xn--vv- R T, _1\;
S = ,_ Y \ " ' :
A - R ..‘"i.".‘;l_Bﬁi R
\ v ' \\\ . e !
o ‘\A\w_“_‘
~, ", . S . !
?6. How familiar were you with the polygraph before coming here?f~fg ; o
v et T v B
. 1 I've read or heard scientific accounts on the subject el L
‘ 2 I was only“familiar wth it through the\populer media o
(e g- T.V., crime dramas, newspaper atories) ﬂ"---\ . L.
3 I had mever heard of it o ',_ {f, . {\ j;;i ‘ )
) . \ . . : N | . o - \‘.‘ . A K
# 7. If the polygraph expert had testified that 0 Leary was (lying,
telling the truth) it would have: (check one only)\ K
1. Changed my decieion from guilty to not guilty'
2. Changed my decision from not guilty to guilty S - 'L
3. Had no effect on my decision . ~ S . . .
__ 4. Not changed my decision, but made it more certain
5. Notnchanged my decision, bht made it less certain
8. - Imagine that 0'Leary was in‘fact guilty, that you'are the judge and
-~now have to sentence him. What eentence would you choose? . (Check °
one only) v “ o B
' }. Twenty-five years imprisonment
2. Fifteen yearejimprisonment; \
3. Ten years imprisonment o .\.
——— s‘ ' N
4, Five years imprisonment s ‘
i 5. Two yeers ior less imprisonment R B C
A AS
6 No impriscnment (any combination of fine, probation, S
" 5 community freatment)*:
(4
:‘L.-;, ' - . ' ) W “ ' ‘:
o N h o & o
.2 ‘ l": v :
LR s B
:w;nj. l-‘;‘, °
( ; w - 4
P . =

A

D

e
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T‘ Ntimber\: Post—Deliberation Questionnaire
Y 1 ‘\ N (Compariaon Group)
. \\ \ ) ‘_“ . \_.“‘ v . ) v .
s N N S
Wy v BARAS At this point what do you. think the verdict should be? . .
BN \ i A \‘i ‘\ N l Guilty . .'. : L - : ‘ - -
o '\ 2. Not guillty o ' R )
A . i . Qﬂ“‘:; . . .‘
. LN ' ) . .4 . . ‘:-r \‘-\.z'-' N _’
= + 7. "2, How sure are you of this decision? wT .
o N ‘a:: Y1, Very sure X & )
‘f.\.{\ \ 2. Feirly sure A ‘
RN
' \\) ‘3 Feirly unsure ) i
\ ) 4\\Very unsure : '
—_ .
N &

3. How much confidence do you have in character witness testimony? ey
\

'l. Complete confidence .

- ;r“;
.__2. A fair amount of confidence '
—_3. Only a little confidence a3

- 4, No confidence

|
A

» .,
4:; How do you rate the significance of the character‘wwitnessee testimony
" in this case as compared to the: other evidence ‘given?

=

1. More ;significant )

e 2. Equally signif icant: é
K ' 3.5Less significent .
4 Insignificant : 5 )
5, Character witness testimony wag a deciding factor in this case for me.
N 1. Agree i .
‘?""‘- ___ 2. Uncertain ; K :
o 3. Disagree s : )
o m . iR h .
. - Y L .
s B ' |
e " 73 R
P -
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L6 If the character witnesses had testified that O'Leary had a (good, bad)
R :eputatiqn in the community, it would have:

R
"_L‘ ;";;"
- i - s
.
>

4. 1. Changed my decision from guilty to not guilty.

2. Changed my decision from not guilty to guilty

3. Had no effect on my decision ' =

4 Not changed my decision, but made it more certain

5. Not changed\my decision, but mede it lesgs certain

_A,

.
)
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(check one only)

7. Imagine that O'Leary was in fact guilty, that you are the judge and
now have to sentence him. What sentence would you choose?

one only) ' - R
] 1 #Tventy—five years .imprisonment
2. Fifteen years imprisonment
3. Ten years imprisonment
4. Five years imprisonment _
\i‘,
9. Two years of less imprisomnment ' :
T 6, Yo imprisonment (any combination of fine| probation,
B % communify treatment)
: L
& X
. . i
A
L .
;4’
8

(Check

e,

(S

o ———— i ta ]
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%Number . " Attitudes Questiomnaire

e

Lo

Pleage read the statements below and.indicate whether you agree or disagree
with the statement by placing.the appropriate number beside the statement
according to the following choices:

ks -1, Strongly agree ' .

2. Agree *
3. Uncertain

4. Disagree
5. Strongly disagree

_(The polygraph referred te in the statements refers to what is “commonly g

mown as a "lie-detector". It is a machine which measures heart-rate,
blood pressure, breathing rate and sweat gland activity with a view to
determining whether someone is lying or telling the truth when he answers
questions.)

~ 1. Defence lawyers cahnot be trusted; they'll use any trick possible
to get thelr client off. o

2. Polygraph tests caﬁnot be relied‘upon because they are quite
inaccurate.

3. A real con can beat a polygraph test.
4, Anyone who would volunteer to take a polygraph test must really
be telling the truth.
5. Evidence that an achse&\person has a good or poor reputation in
the community, that he is or is not reliable and trustworthy, makes
him a more believable witness and is 'a better test of his credibility
than the polygraph. :

6. A polygraph test canm accurately determine whether a person is
telling the truth.

7. Anyone who needs éb resort to taking a polygraph test to defend

himself should be viewed suspiciously.

8. Prosecutors cannot be trusted, they'1l use every trick possible to
convict a person.

9; A polygraph test is conclusive proof that a persen is imnocent. or
guiIty. . BT
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Evidence that a person does not have-a good reputation in the
community, that he is not reliable or trustworthy, makes him a
less believable witness, i

A polygraph test can accurately determine whether a ;erson is .
lying.

\\ T
Progress :Ln science is man's best hope for survival,
Experts tell you one thing one day and a differentthing the next
thelr opinions cannot be trusted.

if a person has a good reputation in the community, if it is known
that te is reliable"and trustworthy, it can be inferred that he is
less likely to commit a criminal offence, -
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Tabie 1a: SIGNIFICANCE OF DIFFERENCES IN SOCIAL CHARACTERISTICS BETWEEN

"CONDITIONS
Number - : . Probability
Condition: _ of Cagses Mean S.D. T~value Df. (two-tailed)
(a) Sex : ‘
Control : 43 1.51 0.51 0.12 8L .90
Experimental I 40 1.53 0.51 '
Control 43 1.51 6.51 ~ 0.35 81 .73
Experimental II 40 1.55 0.50 )
Control , 43 1.51 0.51 1.83 73 .07
Comparisen - 32 1.72 0.48 ‘
Experimental I 40 ' 1.53 0.51  0.22 78 .83
Experimental II 40 ©1.55 0.50
Experimental I 40 1.53 0.51 1.6 70 .10
Comparison 32 1.72  0.46 °
Experimental II 40 1.55 0.50 1.47 70 .15
Comparigon - 32 7 1.72  0.46 e
. (b) Age )
Control . 43 34,1 12.8 2.21 81 .03
Experimental I 40 40.7  14.7
Control 43 . 34,1 12.8  0.69 81 .49
Experimental II 40--  36.0 12.8 '
) . Y
.. Comtrol & . 43 3.1 12,8  0.23 . 73 .81
~ Comparison 32 3.8 12,1 )

Experimental I 40 40.7 14.7 1.5 78 ~13
Expérimental II 40 36.0 12.8
Experimental I 40 40.7 14,7 1.85 70 .07
Comparison 32 34.8 12,1
Experimental II 40 36.0 12,8  0.42 70 .67
Comparison 32 34,8 12.1 -
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’Tablé 1A: SIGNIFICANCE OF'DiFFEREﬁCES'IN'SOCIAL CHARACTERISTICS BETWEEN

"~ CONDITIONS {Cont.)

Number . O E Probability

Condition | . of Cases Mean S.D. T-value Df.' (two-tailed)
(c) Edﬁcation

Control C T ey 1.63 0.49° . 0,44 81 .66
Experimental I 40 1.68 0.48 '
Control 43, 1.63  0.49 0.49 81 .63
Experimental IX 40 1.58 0.50 . .
Control ' 43 1.63  0.49 » 0.25 73 .80
_Comparison S 32 1.66  0.48 '

Experimental I 40 1.68 0.47 0.92 78 - -.36
Experimental IT 40 1.58 Q.50

Experimental I 40 1.68 0.47 0.17 70 .87 -
Comparison . 32 , 1.66 0.48 :

Experimental II 40 1.58 0.50 =~0.70 70 .49

Comparison 32 1.66 0.48

‘(d) Sociceconomic Status

Control 43 50.9  14.7 0.49 81 .63
Experimental I 40 52.4 13.9

Control = 43 50.9  14.7 0.75 81 .45
Experimental II 40 53.2 13.1 ’ .

" Control ' 43 50.9  14.7 3.96 73 .000
Comparison : 32 62.8 9.8 : ' -
Experimental I 40 52,4 13.9 Q.26 78 .80
Experimental II 40 53.2 13.1 ‘ )

%’ . Experimental I 40 52.4 13.9  3.56 70 .001
Comparison 3z 62.8 9.8 ° v
Experimental II ' ° 40 53.2  13.1 3.43 70 .00L
Comparison ' 32 62.8 9.8
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" Table 2A:
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WTITHY N

CROSSTABULATIONS OF SEX WITH FINAL DECISIONS

Decision%

+

(a).Céﬁtrollcroup

® a0 T
" Guilty L
Not Guilty

Total

(b) Experimental Groﬁﬁxl

Guilty
, Nq& Guilty

“% Total

-t

(¢) Experimental éfoup 11

Guilty
Not Guilty

Total

N

- (d) Comparison Group
Guilty

Not Guilty ™

Total ' -»

(e).Total

Guilty
Not Guilty

Total

T Sex

=%

Lo

7(33%)
14(67%)

e

Male Female

 523)
e 170772)

21

wwYule's Q =°0.26

" "IN

b D
~

5(202)

22

9(43%)

~T14464%8) 0 12(57%)

L Eteer ] 9

21
Yule's Q =

11(61%) . 14(642) 25(62.5%)
7(397)  8(362) 15(37.52): =
18 22 40
Yule's Q = 0,05 e
2(222) 100431 | 12(3745%)
7(78%)  13(577) v+ ~20(62.5%)
9 23 St 32 A
‘Yule's Q = =0.46 .
25(37%)  38(437) T i 63¢4in) .
42(637)  50(57%)  U92(s9z).v.
A 88 S s
- Yule's Q = 40.125iJ1wf;:j' ’
X*Q) - 0.543; p = .46 -

T Y TR NI T T o B T v T

Total

L FYCV

12(28%)
31{7222'

A

[N
T,

14(35%)
- 26(65%)

540

-0.35

BTN

e

pUe

L
RECHE
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Table 3A: CROSSTABULATIONS OF SOCIOECONOMIC STATUS.AND FINAL DECISIONS

Decision ’

(a) Control Group

Guilty
-Not Guilty

Total

{b) Experimental Group I

Guilty
Not Guilty

Total

(c) Experimental Group II

Socioeconomic Status .
Lower ({58) Higher (58%) Total

Guilty
Not Guilty

Total

- - :

(d). Comparison Group

Guilty .
.Not Guilty

Total

(el Total

Guilty
Not Guilty

Total

. 7€29%) - 5(26%) 12(28%)
17(717) . 14 (74%) 31(72%)
24 19 43

Yule's Q = 0.07

‘9(412) 5(28%)

© 14(35%)
13 (59%) 13(72%) 26(652)
22 w 18 - 40

Yule's Q@ = 0.29

12(50%)

13(72%) 25(62.5%)
10(462) 5(28%) 15(37.52)
22 . 18 40
Yule's Q = -0.37
3(50%) 9(35%) 12(37.5%)
3(502) 17 (65%) 20 (62.52)
6 . - -26 T3
Yule's Q ~ 0.31
31(42%) 32 (40%) 63 (412)
43 (58%) 49 (60%) 92(49%)
74 81 155

Yule's Q = 0.05

¥*(Q) =0.09, p = .76

L

“pyi
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Table 4A: CROSSTABULATIONS OF EDUCATION WLTH FINAL DECISIONS

Cam
v

Lo

- T Education
Decision Less Than College College Total
(a) Control-Group ) .
Guilty 6(37.5%) © 6(22%)  12(282)
Not Guilty - 10(62.5%) 21(78%) 31(72%)
k . . Total 16 27. 43
N “Yule's Q = 0.35
(b) Experimental Group I . .
Guilty ' . 431y < 10(37%) © 14(352)
Not Guilty . 9(69%) 17(63%) 26(65%)
Total e 13 o 27 40

Yule's Q = =0.14

(c) Experimental Group II _ ‘ : , .
Guilty 12(71%) 13(57%) 25(62.5%)
Not Guilty : 5(29%) 10(43%) - 15(37.5%)

Total 17 23 40"
) Yule's § = 0.30

(d¢) Comparison Group °
Guilty .8(732) 4(19%) 12(37.57)
Not Guilty 3(27%) 17(81%)  20(62.5%) -

Total : 11 21 32
' Yule's Q = 0.84%

(e} Total .
3 .Guilty o 30 (53%) 33(34%) 63 (41%)
Not Guilty . ©27.472) 65 (662) 92(592)
Total o * 57 98 155

Yule's Q = 0.37

4

X>(1) = 5.37; p = .0205

ey

Tii . '
e am s s s i ] St £k
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Table 5A: CROSSTABULATIONS OF AGE WITH FINAL DECISIONS -

Decisions

(a) Control Group

Guilty
Not Guilty

Total

(b) EQperiMéntal'Group 1

Guilty
Not Guilty

Total

(c) Experimental Group II .-

: Gullty
s . . Not Guilty

.. Total '

N
e

|'  \(ﬂ) Comparison’ Group

Guilty . ™.
Noty Guilty
- i
,y_j Total )
(e) Total
., Guilty .
' Not "Guilty™

Taéalv

/S

Yule's ¢ = -0,34
X2 (1) = 4.49, p = .034

.-

Age
Less than ~ More than -
33 years 33 years Total
4 (172) 8(40%) . 12(28%)
.19(83%) 12(60%)  31(72%):
23 20 43 )
Yule's Q = -0.52
3(217) - 11(4627) 14(35%5
11(79%) | 15(58%) 26(65%)
4 - .26 40
Yule's Q.» -0.46
CL9(Im) . 16(702) T 25(62.52)
L 877 <1 7(30%)°  15(37.5%)
B A X .40 :
T ;;Eép Yule'q’Q =-—0.34
6(37.5%) 6(37.5%)  12(37.52)
10(62.5%) 10(62.57) . 20(62,5%):
16 ' 16 32 ¢
Yﬁle'sﬁQ = 0,00
*22(317) 41(487) 63(41%)
48(692) 44 (52%) 92(59%)
70" 85 155

b
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Table 7A: CROSS-TABULATIONS OF SEX WITH FINAL DECISION CONBURRENCE WITH

‘THE POLYGRAPH =

o

Sex

. - Male

(a) Experimental I

»  Concurrence

Non-concurrence

5 (262)

Total 19 (100%)

. [ .
‘ . . S
. b7 . s, v

(b) Experimental I ol

14 (747) ¥

Er”

e

P
Female

12 (57%)
9 (43%)

pin

21 (100%) **

+0.35

(B~

w

& Concurrence : 11 (617) 14 (647)
Non-concurrence 7 (3972) ks 8 (367)
‘i‘ . .
Total : 18 (100%) 22 (100%)
i . : !
i . Q = -0.05 "
ok B . ' - . u}
}' N
. ‘J

kX
i

25 (687)
12 (32%)
W © 37 (100%)

(¢) Total ﬁﬁ

¥
e

Concurrence

Non-concurrence

e . Total

5
PN

i

. 26 (607)

17 5402)
43 (100%)

K Q = 40.15

Totalh

26

A4

40

25

15

4 0 s

51 -

29

80
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Table 8A: CROSS-TABULATIONS OF SOCIOECONOMIC STATUS WITH FINAL DECISION

. CONCURRENCE 'WITH' THE “FOLYGRAFPH

Yo . SES

Lower ( 58) Higher (58 )

Total

(a) Experimental I ¥ i v R

Concurrence 13 (59%) lj&t?ZZ)
Non-concurrence 9 (51%) 5 QQSZ!
Total : 2 22 (1002) 18 {100%)

‘\ . ) y ‘ )
Q =t-0.%9°

S

(b)' Experimental II

. Concurrence 12 (54.5%) 13 (722)

3 :
Non4boncu;£9nce 10 (45.57%) 5 (28%)
) ﬁ%..“*"——““““—' _—
Total " 22 (100%) 18 (100%)

Q =.~0.36

%

(¢) Total*

N Concurrence 25 (572) ’ 26 (7%%}
Non-concurrence 19 (437%) 10 (282)
Total # ‘44 (100%) 36 (100%)
Q = -0.32
I

Yy

. 26

14

“ 40

&

25
15

 20

{‘.. r
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CROSS—TABULATIONS OF EDUCATION BY FINAL DECISION CONCURRENCE11

‘WLTH THE POLYGRAPH

e e
‘-'5 s

=

(a) Experimental I

“(b)

Concurrence

Non~Concurrence

. Total .

.’:-1.-_. ".-
Experimental IT )

Concurrence

Non—Concurrence

To;al

-Total

Concurrence

Non-Concurrence
'

3‘TQt§l -

' 9-(30Z%

L4

e
s
e

Education

i
fEa Al
Less than

_Colliege College

1771
10 (297%)

.9 (657%)
4 (35%)

“*Total

o

26
14

13 (100%) 27 (100%)
- : :'-l',,’r,

Q = x0.14

12 (71%) 13 (56.5%)

5 (29%)

10 (43.57%)

40

25
15 .

17 (100%) 23 (1002)

30 (6pz9
20 (40%)

21 (702) -

40

51
29

30 (100%) 50 (1002)

Q= 40,22 °

80
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{CROSS-TABULATIONS OF AGE WITH FINAL DECISION CONCURRENCE WITH'

THE POLYGRAPH

(a) Experimental I

g' Concurrence

Non-Concurrence

Total

r

(b) Experimental II

Total

Concurrence

Nori-Con®urrence

"Total

Concurrence

Non~Concurrence

Tot&

-

. Age -

Less than

33.years

11 (797)
3 (21%)
14 (1002}

9 (637)
8 (477%) -

17 (100%)

j
/

J

20 (64.57).
11 (35.52)

"31 (100%)

More than W
33 years . Total
15 (587) - 26
11 (427) 14
26 (100%) 40
Q= +0.46
“16 (07) 25
_7(30m) . 15
23 (1003%) 40
. q = -0, 34
o 3L(e3w | s1
18 (37%) .29
49 (100%) 80

Q = +0.03

e |
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©% % Table 1l1A: DECISIONS RENDERED IN MARKWART AND LYNCH'S (1979) STUDY*

_ 'tPreQDeiiberation Decisions FinallDecisions
_ Evidence © . . Guilty - Not Guilty  Guilty Not Guilty

v .
No Polygraph .
Jury 1
Jury 2
Jury 3
. Jury 4

£ oW
I‘--ILnF"-I *

Total . 19 (457). 23 (55%)

R

u;]u:q on

(127) 37 (887) -

S

Favourable Polygraph « ™ S
“Jury 1 ,
Jdxy 2
Jury 3
Jury 4

&L e

Total 15 (380 24 (629) 16 (41%) 23 (59%)

IGJU1mtn
lu:a\o~q
]cnc-m:H

Infavourable Polygraph,
Jury 1
Jury 2

. Jury 3
Jury 4

Total 28 (68%) 13 (322) 27 (66%) 14 (347)

T

Is1a>\1@
lsr:br?-@
|O\\103G\
|0\U10(»

Y

*" Reproduced with permission,
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R ABSTRACT
. 4
. One primary argument against admitting polygraph --or "lie
detector" ~-- results into crifipal court.evidence is the fear that juries

will be so impressed by the scientific Value of -this evidence that it.

M 1, < ) . -
would becoms the sole or primary determinant of the eventual cutcome;

o . 1

thus thé‘jury system would be usurped and replaced by a "trial by polygraph™.

- To assess the merits of this argument, a simulated jury experiment was

~'designed to measume the impact of polygraph evideénce on jury decision
making. " This involved Having'fifteen deliberating juries, comprised of

. community wvolunteers, deciding four criminal trial cases: a control case

¥ : . '
N ‘ - which was derived from the evidence of an actual case; two ‘experimental
o cases which were the same as the control case with the exception that’

\

po}ygraph evidenceﬁ£hat waé éither favourable or unfavou;able to the ag;usediE'
A cése was addeé;”and a qomparison case which again was the same as tﬂé.con— .
. ' o trol byt has character witness te;timony‘added. ‘ : L
Results iﬁdicated';hat\ﬁhe favourable polygrapﬂ eﬁgﬁence had
no statistically éignificant_igpacﬁjon jurors‘ decisions when dbmp§;ed to
the control decisions, but.unfévqurable gplygraph evidence, whi;e nqé

producing automatic decision coﬁcurrence;with the polygraph results, did
Y . . S . '

produce :a statistically significant greater number of guilty decisions
-when;compared to both the control case decisions and the decisions of
the unfavourable character witness testimony case. Further, post-test

questionnaires indicated the polygraph was hot perceived as beidg very

(T}, accurate by most jurors; the polygraph evidence was not perceived as being

ot
" . -
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- swvery influential in most jurors' decision; and some jurors expressed - "

cynical attitudes about the defendant's involvement in submitting:to the
polygrapﬁ teéi, this possibly assiséing:in‘explaiging why favouréple poly;‘
graph";vidgﬁce had no imé;ct on decisions while unfavourable poiygraph_'
evidence did. . L
It is concluded that.the polygraph evidence-did-not upduly

. T ~
iﬁfLuence the decisfcns of these jurors, but that pelygraph evidence
unfavourablé to the'égcused may have sufficient influence to change the
‘outco%g of a j;ry triai,-qnd that jufqrs‘apparently have difficu;ty .
properly weighing ;he meFits of this ty;; of evi&ence.. |

TN
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