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Abstract:	
  
	
  

Labour	
  migration	
  to	
  the	
  Gulf	
  Cooperation	
  Council	
  (GCC)	
  countries	
  has	
  been	
  occurring	
  for	
  
several	
  decades.	
  Most	
  of	
  the	
  GCC	
  countries	
  regulate	
  this	
  process	
  through	
  the	
  Kafala	
  System,	
  a	
  
legal	
  regime	
  through	
  which	
  individuals	
  and	
  companies	
  can	
  sponsor	
  foreigners	
  with	
  whom	
  they	
  
have	
  concluded	
  an	
  employment	
  contract.	
  But	
  why	
  do	
  these	
  countries	
  bring	
  millions	
  of	
  foreigners	
  
to	
  their	
  lands	
  and	
  what	
  rights	
  does	
  the	
  Kafala	
  System	
  guarantee	
  them?	
  Are	
  there	
  any	
  negative	
  
economic	
  and	
  political	
  consequences	
  that	
  result	
  from	
  the	
  way	
  that	
  the	
  Kafala	
  System	
  has	
  been	
  
conceived	
  in	
  the	
  GCC	
  countries?	
  If	
  so,	
  how	
  can	
  this	
  system	
  be	
  reformed	
  so	
  that	
  it	
  produces	
  more	
  
desirable	
  economic	
  and	
  political	
  outcomes?	
  This	
  thesis	
  explores	
  these	
  questions	
  in	
  the	
  context	
  
of	
   the	
  Kafala	
  System	
  in	
  Saudi	
  Arabia.	
   It	
  uses	
  a	
  New	
  Institutional	
  Economics	
   (NIE)	
  approach	
  to	
  
understand	
  the	
  political,	
  economic,	
  and	
  historical	
  context	
  within	
  which	
  the	
  Kafala	
  System	
  arose,	
  
positing	
  that	
  the	
  design	
  of	
  the	
  system	
  reflects	
  a	
  desire	
  to	
  promote	
  economic	
  growth	
  and	
  improve	
  
political	
  stability	
  while	
  remaining	
  rooted	
  in	
  the	
  Islamic	
  identity	
  of	
  Saudi	
  Arabia.	
  It	
  further	
  shows	
  
that	
  for	
  a	
  long	
  time,	
  the	
  Kafala	
  System	
  was	
  successful	
  in	
  furthering	
  these	
  objectives.	
  However,	
  it	
  
has	
  lately	
  become	
  prone	
  to	
  producing	
  suboptimal	
  outcomes.	
  Foreign	
  direct	
  investment	
  in	
  Saudi	
  
Arabia	
  has	
  gone	
  down,	
  remittance	
  outflows	
  as	
  a	
  percentage	
  of	
  GDP	
  have	
  increased,	
  skilled	
  and	
  
highly	
  skilled	
  workers	
  are	
  leaving	
  the	
  kingdom,	
  and	
  even	
  Saudi	
  Arabia’s	
  political	
  stability	
  has	
  been	
  
reduced.	
  Given	
  all	
  of	
  these	
  problems,	
  the	
  thesis	
  uses	
  Path	
  Dependence	
  (PD)	
  theory	
  to	
  argue	
  that	
  
the	
  only	
  reason	
  that	
  the	
  Kafala	
  System	
  continues	
  to	
  be	
   in	
  place	
   is	
  that	
   it	
  has	
  become	
  a	
  path-­‐
dependent	
  institution	
  that	
  is	
  resistant	
  to	
  change.	
  This	
  took	
  place	
  in	
  three	
  steps:	
  (1)	
  the	
  initial	
  set	
  
of	
  choices	
  that	
  created	
  the	
  Kafala	
  System	
  were	
  informed	
  by	
  important	
  economic	
  and	
  political	
  
considerations	
  as	
  well	
  as	
  an	
  affirmation	
  of	
  the	
  Kingdom’s	
  commitment	
  to	
  tie	
  all	
  legal	
  institutions	
  
to	
   an	
   Islamic	
   source,	
   (2)	
   the	
   Kafala	
   System	
   successfully	
   helped	
   Saudi	
   Arabia	
   achieve	
   rapid	
  
economic	
  growth	
  and	
  increased	
  political	
  stability,	
  outcomes	
  which	
  served	
  as	
  a	
  positive	
  feedback	
  
effect,	
  and	
  (3)	
  the	
  continued	
  use	
  of	
  the	
  Kafala	
  System	
  has	
  increased	
  switching	
  costs	
  because	
  of	
  
learning	
  effects,	
  coordination	
  effects,	
  and	
  adaptive	
  expectations.	
  The	
  thesis	
  then	
  argues	
  that	
  in	
  
order	
  to	
  successfully	
  reform	
  this	
  system,	
  it	
  is	
  important	
  in	
  the	
  first	
  instance	
  to	
  justify	
  proposed	
  
changes	
   in	
   light	
  of	
   Islamic	
   teachings,	
   since	
   this	
  will	
   improve	
  how	
  receptive	
  Saudi	
  society	
   is	
   to	
  
them.	
  At	
  the	
  same	
  time,	
  it	
  is	
  also	
  necessary	
  to	
  show	
  that	
  changes	
  in	
  the	
  international	
  investment	
  
climate	
  and	
  the	
  transition	
  to	
  a	
  global	
  information	
  economy	
  constitute	
  a	
  ‘critical	
  juncture’	
  during	
  
which	
   the	
   problem	
   of	
   switching	
   costs	
   can	
   be	
   overcome	
   and	
   far-­‐reaching	
   reforms	
   can	
   be	
  
successful.	
  Of	
  course,	
  it	
  goes	
  without	
  saying	
  that	
  reforms	
  that	
  increase	
  protections	
  for	
  the	
  rights	
  
of	
  workers	
  would	
  also	
  align	
  Saudi	
  Arabia’s	
  domestic	
  law	
  with	
  its	
  international	
  treaty	
  obligations.	
  
	
  
Keywords:	
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  Institutional	
  
Economics,	
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Chapter One: Introduction 
	
  

Labour migration has become increasingly common over the last century. This not only 

has significant economic and political implications for both sending and receiving countries, but 

also raises important questions about the rights of migrant workers. In response to this, the UN 

and the International Labour Organization (ILO) have established international norms on the 

treatment of migrant workers through the International Convention on the Protection of the Rights 

of All Migrant Workers and Members of Their Families as well as various ILO conventions. 

However, state practices continue to vary drastically when it comes to treatment of migrant 

workers. 

 

This thesis is a study of the legal regime for regulating migrant workers in Saudi Arabia. 

Known as the Kafala System, this regime has existed in Saudi Arabia since the oil boom of the 

1930s and enables individuals and companies to privately sponsor foreigners with whom they have 

concluded an employment contract. The Kafala System has, however, been the subject of 

significant criticism because of the violation of workers’ rights that have occurred under it. 

 

This thesis explores the kinds of human rights violations migrant workers in Saudi Arabia 

experience, the obligations Saudi Arabia has towards migrant workers under both domestic and 

international law, and suggestions for reforms to the Kafala System. This portion of the thesis will 

use a traditional human rights methodology to analyze the Kafala System and identify Saudi 

Arabia’s international obligations. In order to increase the likelihood that these reforms will be 

implemented, the thesis will also explore how they can be made congruent with the economic and 

political benefits that I propose will result from bolstering human rights protections in the Kafala 

System. This portion of the thesis will adopt the path dependency analysis from New Institutional 

Economics, which posits that successful legal reform is premised on understanding the incentives 

that exist for maintaining existing laws and, using this knowledge, identifying ways to reduce the 

cost of legal reform, thereby creating incentives for local actors to accept it. 
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Roadmap 

 

In this introductory chapter, I provide an outline of the thesis and set the context for the 

study of the Kafala System. This will involve introducing the notion that human rights are based 

on the inherent dignity of human beings, and then explaining how labour rights as a category of 

human rights promote this important value. This introduction will provide the motivation for 

undertaking a study of the Kafala System. 

 

The second chapter outlines the theoretical framework within which this thesis proposes to 

study the Kafala System. In particular, it discusses how a multidisciplinary human rights 

methodology, New Institutional Economics (NIE), and Path Dependence (PD) analysis will be 

used to analyze the Kafala System. A human rights methodology employing tools from both legal 

and social science research will be used to identify Saudi Arabia’s obligations under international 

and Islamic law and to assess the extent to which they are being respected. This assessment will 

rely on UN documents, official governmental and non-governmental reports, the works of NGOs 

and commissions, journalistic accounts, and academic research. NIE will be used to help 

contextualize the Kafala System. By focusing on the institutional context in which the system 

exists, NIE will help to identify the origins, development, and function of the Kafala System within 

the social, economic and political landscape of Saudi Arabia over the last ninety years. Finally, 

PD will facilitate an in-depth study of the features of the Kafala System that make it resistant to 

change and help identify avenues that exist for reforming it effectively.  

 

In the third chapter, the problems which arise because of the Kafala System will be detailed. 

The chapter will begin with an overview of the laws and regulations applicable to migrant workers 

in Saudi Arabia. This will be followed by a brief history and description of the Kafala System (KS) 

and a discussion of its role in the Saudi economy. Next, the chapter will detail the various problems 

that the Kafala System creates for migrant workers. In particular, it will show on the basis of 

reports by international NGOs that many of their fundamental rights are not respected. For one, 

they are not dealt with in good faith during the recruitment process, including being deceived about 

compensation, working and living conditions, and the extent of their financial obligation to their 

sponsor. In addition, once in Saudi Arabia, they endure physical and verbal abuse, unsafe working 
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conditions, low wages, long working hours, delayed payment, restrictions on movement, and 

ineligibility for Saudi citizenship. These infringements of workers’ rights are not only inconsistent 

with international human rights law, but also with the teachings of the Islamic faith. The chapter 

furthermore shows that the effects of these problems are not limited to migrant workers; they also 

have a significant effect on Saudi Arabia’s economic performance and political strength. 

 

Chapter four presents an analysis of the origins, development, and functioning of the Kafala 

System, in addition to providing a detailed map of the legal framework governing the rights and 

duties of migrant workers. Using an NIE lens, it makes the case that the Kafala System’s design 

was a response to Saudi Arabia’s need for large amounts of labour following the oil boom. Because 

Saudi Arabia is an Islamic society, this system for sponsoring migrant workers had to be associated 

with a legal concept that was familiar to Islam, namely, Kafala. The changes that the Kafala System 

underwent after being introduced, including the introduction of ever more stringent conditions of 

naturalization for migrant workers, ending in elimination of this possibility, reflected a desire to 

ensure political stability by excluding Arab migrants from full enfranchisement. By limiting and 

then eliminating the possibility of naturalization, the Kafala System was less appealing to Arab 

migrants who might mount a challenge to the rulers of Saudi Arabia. Given these political and 

economic considerations, the rules of the Kafala System made sense and were successful in 

furthering Saudi Arabia’s goals. However, as Saudi Arabia now faces serious economic and 

political difficulties, the Kafala System is no longer able to respond to the needs of the country. 

Furthermore, the treatment of migrant workers under the Kafala System runs afoul of the rules for 

the treatment of migrant workers under Islamic law, which is the cornerstone of the Saudi legal 

system. This chapter uses PD to analyze why the Kafala System is still in place despite the fact 

that it has become prone to producing suboptimal outcomes. It argues that self-reinforcing 

mechanisms, high switching costs, and institutional interdependencies have made the Kafala 

System a path-dependent institution. In particular, as more and more time, money, skills and 

expectations have been invested into the Kafala System, it has become correspondingly more 

costly to explore alternatives. The affluence that so many segments of Saudi society enjoy is in 

large part dependent on the Kafala System, thus creating a ‘network effect’ that makes it extremely 

cumbersome to change the structure of the Kafala System without disrupting every other member 

of society’s way of doing things. These factors have resulted in the Kafala System becoming 
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deeply entrenched and have rendered piecemeal changes largely ineffective. However, given that 

there is a push to carry out a social and economic transformation of Saudi Arabia to reduce its 

dependence on oil, improve the skill level of its workforce, and makes its economy globally 

competitive, this thesis argues that this situation is what is known in PD theory as a critical 

juncture, a time period during which radical reforms to an institution can be effective. Furthermore, 

since reforms to bolster human rights protections for migrant workers are entirely consistent with 

Islamic law, they respect the institutional environment of the Kafala System and would therefore 

be more easily accepted. 

 

The next chapter explores the link between respect for human rights and levels of foreign 

direct investment (FDI). It shows that as the global economy becomes more and more an 

information economy, there is a positive correlation between strong protections for human rights 

and FDI. This is because doing business in a country that has strong protections for human rights 

protects a company from damage to its reputation, which is ultimately good for its bottom line. In 

addition, adherence to high human rights standards is an indication that a country is politically 

stable and possesses a highly-skilled workforce. Based on these findings, the chapter argues that 

it is in Saudi Arabia’s best interest to bolster human rights protections in the Kafala System, 

especially since it is a stated aim of its Vision 2030 to increase the skill level of its labour force 

and to attract high quality FDI. Vision 2030 also declares that Saudi Arabia wishes to remain true 

to its Islamic heritage. Strong protections for workers’ rights is consistent with this as well. 

 

Chapter six addresses Saudi Arabia’s human rights obligations towards migrant workers 

both under its own domestic law as well as under international law. It begins by making the case 

that an instrumentalist line of reasoning is the best way to justify the application of international 

human rights standards to Saudi Arabia since the entire system of international human rights is 

arguably rooted in an instrumentalist motive. An instrumentalist approach involves first asking 

whether the interest underlying a given right is objectively important from the point of view of the 

claimant, and then assessing whether protecting this interest can be beneficial for the state that is 

asked to do so. In the case of migrant workers’ rights in Saudi Arabia, not only can Saudi Arabia 

appreciate that the rights it is called on to protect are objectively important from the point of view 

of migrant workers (since it already grants these rights to Saudis and GCC citizens), but there are 
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also many economic and political benefits that Saudi Arabia will be able to enjoy by protecting 

them. Therefore, it should not hesitate to take steps to bolster human rights protections for migrant 

workers. In particular, the chapter shows that in addition to its obligations under domestic law, 

Saudi Arabia has several obligations under the International Convention on the Elimination of All 

Forms of Racial Discrimination (ICERD), the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT), the various International Labour 

Organization (ILO) conventions that it has ratified, and the Arab Charter on Human Rights. 

Together, these documents protect the right to equality, movement, nationality, choice of 

employment, just wages, and safe and sanitary working conditions of workers. With respect to its 

obligations under Islamic law, the need to ensure that workers’ rights are fully upheld is a central 

goal of the Islamic tradition and should further motivate Saudi Arabia to reform the Kafala System. 

 

The thesis then proceeds to a chapter on suggestions for reforms to the Kafala System, 

taking into account Saudi Arabia’s Islamic heritage, its human rights obligations under 

International law, and the positive economic and political effects of strengthening human rights 

protections. In addition, it is particularly careful not to forget the Kafala System’s path dependence 

in formulating proposals for reform. It argues that although there are high switching costs, 

unyielding adaptive expectations, and institutional interdependencies, Saudi Arabia is presently at 

a critical juncture during which sweeping reforms could prove to be effective. Namely, in response 

to a stagnating economy, it has itself initiated a program by the name of Vision 2030 which aims 

to diversify Saudi Arabia’s economy, increase the skill level of its workforce, and attract leading 

technological firms to it shores. By strengthening human rights protections for migrant workers, 

Saudi Arabia can improve its international reputation, thereby attracting more FDI and increasing 

its political clout. Furthermore, respect for human rights can also create the necessary incentives 

to encourage individuals to acquire skills and to be more productive. Most importantly, 

strengthening the rights of migrant workers can bring the Kafala System more in line with the 

teachings of the Islamic faith, thereby ensuring that Saudi Arabia does not lose its heritage in 

undertaking initiatives for reform. Therefore, this chapter proposes that employment contracts 

should be written in a language that a potential employee understands and the potential employee 

should have the power to negotiate the terms of the contract. In addition, individual sponsorship 

should be abolished and replaced by a government agency responsible for sponsoring migrant 
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workers. There should furthermore be a new ministry to handle all matters related to migrant 

workers instead of spreading the tasks among various ministries as it is presently the case. 

Meaningful punishments, including fines and prison terms, should also be imposed on employers 

for violations of workers’ right to physical integrity and to be treated with dignity. It would be 

desirable, in this connection, to have an insurance system in place for workers who are injured 

because of the willful or negligent misconduct of their employer. Restrictions on workers’ 

movement both within Saudi Arabia and in and out of Saudi Arabia should be eliminated. Workers 

should not have to get the approval of their employer to obtain or renew a work visa, nor should 

they be prevented from changing employers. Compensation levels should be increased so that 

workers are at least able to earn a living wage. There should also be a regime in place to allow 

workers to bring their families to Saudi Arabia and to be naturalized as Saudi citizens. Lastly, 

access to justice must be improved and the rule of law strengthened to ensure that these protections 

are not just symbolic but have meaningful substance. 

 

Following the chapter on suggestions for reform, there is a concluding chapter that 

summarizes the arguments advanced by the thesis. 

 

This chapter now turns to a discussion of the notion that human rights are based on the 

inherent dignity of human beings. 

	
  
Dignity and Human Rights 
 

According to the Universal Declaration of Human Rights (UDHR), all human beings have 

an inherent dignity and are therefore entitled to certain inalienable rights. Paragraphs 1-3 of the 

preamble of the UDHR read: 

Whereas recognition of the inherent dignity and of the equal and inalienable rights 
of all members of the human family is the foundation of freedom, justice and peace 
in the world, Whereas disregard and contempt for human rights have resulted in 
barbarous acts which have outraged the conscience of mankind, and the advent of 
a world in which human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the highest aspiration of the 
common people, Whereas it is essential, if man is not to be compelled to have 
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recourse, as a last resort, to rebellion against tyranny and oppression, that human 
rights should be protected by the rule of law.1 
 

 
The notion that human beings have an inherent dignity is the stated basis of all modern human 

rights documents, and in particular of the ICCPR and the ICESCR.2 It should nevertheless be 

clarified that this is a concept that only gained prominence in the mid-20th century and one which 

is not easy to define.3 

 

One definition of dignity is “an attribute inherent in every human being [which] has to be 

recognised and respected by the state and fellow men alike.”4 One author makes a distinction 

between status-dignity and condition-dignity. He defines status dignity as “a normative status that 

people have in virtue of some relatively general and constant valuable features.”5 That is, status 

dignity is the dignity that all human beings have because they are human. When the ICCPR and 

the ICESCR state that human rights “derive from the inherent dignity of the human person,”6 it is 

status dignity that is being spoken of. On the other hand, condition-dignity refers to the actual 

realization of the rights that are protected in various human rights documents.7 Since these rights 

are sometimes violated, it is possible for an individual not to have condition-dignity at a given 

point in time. Status-dignity, however, cannot be gained or lost as a result of a change in the 

material state of affairs of an individual because it refers to the status to which an individual is 

entitled by virtue of being human. Both status-dignity and condition-dignity are promoted by the 

International Bill of Rights because it both declares the rights that individuals ought to have and 

obliges States to materially uphold and protect them. Finally, the concept of dignity is also linked 

to the idea that the rights that each person is likely to want to be applied to himself or herself ought 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  Universal	
  Declaration	
  of	
  Human	
  Rights,	
  GA	
  Res	
  217A	
  (III),	
  UNGAOR,	
  3rd	
  Sess,	
  Supp	
  No	
  13,	
  UN	
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32.	
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  (2016)	
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  and	
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  Dignity”	
  (2016)	
  42:2	
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  Dignity].	
  
6	
  ICCPR,	
  supra	
  note	
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to be applied to others, as well as to the idea that all people have a responsibility to respect the 

rights of others.8 According to Wolfgang Benedek, 

The aspiration to protect the human dignity of all human beings is at the core of the 
human rights concept. It puts the human person in the center of concern. It is based 
on a common universal value system devoted to the sanctity of life and provides a 
framework for building a human rights system protected by internationally 
accepted norms and standards. During the 20th century, human rights have evolved 
as a moral, political and legal framework and as a guideline for developing a world 
free from fear and free from want. In the 21st century, it is more imperative than 
ever to make human rights known and understood and to make them count.9 

 

According to this conception, human rights are inherent to all human beings, whatever their 

nationality, place of residence, sex, national or ethnic origin, colour, religion, language, or other 

status: all are equally entitled to the protection of human rights without discrimination.10 These 

rights are interrelated, interdependent and indivisible,11 “Yet they are the world of the individual 

person: The neighborhood he lives in; the school or college he attends; the factory, farm or office 

where he works. Such are the places where every man, woman, and child seeks equal justice, equal 

opportunity, equal dignity without discrimination.”12 Although human rights are inherent, they are 

not innate or natural; they need protection precisely because they are susceptible to being violated 

or abused. Human rights form the basis of our expectation that we should be able to live free from 

harm, as well as of our responsibility to refrain from infringing on the freedoms of others. Thus, 

human rights make a moral claim and represent a moral obligation: we are entitled to have our 

rights protected, but we must also ensure the protection of the rights of others. In other words, 

human rights are both an entitlement and a responsibility. 

 

Internationally-recognized human rights are set out in treaties, customary international law, 

general principles of international law, as well as in other secondary sources of international law 
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  ed.	
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  Intersentia,	
  
2012)	
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  28.	
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  “Developing	
  a	
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  Case	
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  Human	
  Rights	
  from	
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  Cultural	
  Perspective”	
  
(2012)	
  34:3	
  Human	
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  Quarterly	
  919.	
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and domestic law.13 All members of the international community should aspire to respect all 

relevant international laws and international human rights principles.14 In addition, since some of 

the most grave violations of human rights have acquired the status of jus cogens norms, all states 

are obliged to refrain from engaging in these acts irrespective of whether it is a treaty obligation 

for them or not.15 This is because these norms are binding on all states and no derogation is 

permitted from them.16 In the next section, the idea of labour rights as a category of human rights 

is explored in order to shed light on their importance and to describe the instruments in place to 

protect them. 

 

Labour Rights as Human Rights 

 

Because this thesis makes several assertions about the effect of strong protections of labour 

rights on FDI, it is important to understand what exactly is meant by this term and to relate it to 

the notion of human rights generally.17 This section situates labour rights within the international 

human rights framework and argues that labour rights are an important subset of human rights. 

Every country has certain human rights obligations with respect to its labour force. Saudi Arabia 

is no exception in this regard. As it will be shown, fulfilling its obligations in this area may require 

reforming the Kafala System. Such reform could in turn improve Saudi Arabia’s reputation 

globally, thereby resulting in an increase in foreign investment. 

 

Although there is a strong consensus that there exists a close connection between labour 

rights and human rights, there remains some disagreement about whether labour rights are a part 

of human rights or are analogous to human rights. While some view labour rights as human rights 

without qualification, which is the view adopted in this thesis, others believe that there is a clear 
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distinction between these two concepts.18 Those who see a distinction justify their position in part 

by referring to the different status, scope and importance of labour rights within the sphere of 

international human rights law more generally. Human rights have a connection with all spheres 

of human activity while labour rights are more narrowly focused on the relationship between 

employers and employees. Thus, whereas human rights deal with a broad spectrum of human 

interaction, including the individual’s relationship with the state (through, for instance, the 

criminal law), labour rights are narrower in scope and are more oriented towards the private 

sector.19 Others argue that labour rights are simply a subset of human rights. For example, the right 

to freedom of association in the workplace is a well-established norm of international human rights 

law, and the right to freedom of association at work is a subset of this broader right. 

 

This thesis takes the view that labour rights are a subset of human rights and the two are 

therefore intricately linked with each other. In recent years, a number of leading industrial-relations 

scholars, including Roy Adams and Lee Swepston, have endeavoured to link labour rights and 

human rights in an attempt to shift the debate about the nature of labour relations in the North 

American context. Specifically, Adams and others have argued that workers should not be viewed 

as economic players, but rather as bearers of fundamental human rights.20 Swepston similarly 

asserts that the international human rights system encompasses the standards for the protection of 

workers rights established by the ILO.21 Viewed through this lens, International Labour Law is a 

part of international human rights law.22 However, despite the normative linkages that exist 

between international labour and human rights law, human rights and labour rights movements 

have not worked well together: “Many scholars have described these two movements as being 

largely similar yet isolated from one another.”23 This is notwithstanding the fact that, on a practical 
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level, there is interaction between the ILO and human rights organizations in many areas. As 

Virginia Leary writes, 

Worker’s rights are human rights, yet the international human rights movement 
devotes little attention to the rights of workers. At the same time, trade unions and 
labour leaders rarely enlist the support of human rights groups for the defense of 
workers’ rights. A regrettable paradox: the human rights movement and the labour 
movement run on tracks that are sometimes parallel and rarely meet.24 

 

However, it is worth mentioning that initiatives have been undertaken by the UN to promote 

labour rights as human rights, which is indicative of its understanding that labour rights and human 

rights have shared roots. Article 25 of the UDHR, which states that “[e]veryone has the right to a 

standard of living adequate for the health and well-being of himself and of his family” implicitly 

affirms this position by making the right to an adequate standard of living a human right. Similarly, 

Articles 23 and 24 characterize safe and reasonable conditions of work as fundamental human 

rights.25 The UDHR is furthermore unequivocal in linking the concept of human dignity with that 

of safe working conditions. Additionally, in the 1993 Vienna Declaration,26 the UN insists that 

“[a]ll human rights [including the right to work] are universal, indivisible and interdependent and 

interrelated.”27 

 

International human rights standards include many provisions specifically concerning the 

rights of workers. Indeed, there is a great deal of interaction between the content of various ILO 

conventions and the principles declared in documents like the UDHR. Article 23 of the UDHR, for 

example, presents a concentrated vision of workers’ rights based on earlier ILO principles. 

Paragraph 1 of article 23 proclaims “the right to work, to free choice of employment, to just and 

favourable conditions of work and to protection from unemployment.” In 1964, the ILO adopted 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24	
  Virginia	
  A.	
  Leary,	
  “The	
  Paradox	
  of	
  Workers'	
  Rights	
  as	
  Human	
  Rights,”	
  in	
  Lance	
  Compa	
  and	
  Stephen	
  Diamond	
  (eds.),	
  
Human	
  Rights,	
  Labor	
  Rights	
  and	
  International	
  Trade	
  1st	
  ed	
  (Philadelphia:	
  University	
  of	
  Pennsylvania	
  Press,	
  1996)	
  at	
  
22.	
  
25	
  Marisa	
  Anne	
  Pagnattaro,	
  Labour	
  Rights	
  are	
  Human	
  Rights:	
  Direct	
  Action	
  is	
  Critical	
  in	
  Supply	
  Chains	
  and	
  Trade	
  
Policy	
  (2014)	
  10:1	
  South	
  Carolina	
  J	
  of	
  Int’l	
  Law	
  and	
  Business	
  at	
  3	
  
26	
  Vienna	
  Declaration	
  and	
  Programme	
  of	
  Action,	
  25	
  June	
  1993,	
  World	
  Conference	
  on	
  Human	
  Rights.	
  
https://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx	
  
27	
  Mathias	
  Risse,	
  A	
  Right	
  to	
  Work?	
  A	
  Right	
  to	
  Leisure?	
  Labour	
  Rights	
  as	
  Human	
  Rights	
  (2008)	
  3:1	
  Law	
  &	
  Ethics	
  as	
  
Human	
  Rights	
  40.	
  



	
   12	
  

one of its most important conventions dealing with employment policy28; it made “full, productive 

and freely-chosen employment”29 a fundamental objective of national policy.30 Even a cursory 

glance at Article 23 of the UDHR and this convention makes clear the complementarity of the two. 

A similar interplay can be observed with regards to Paragraph 2 of Article 23, UDHR, which states 

that “Everyone, without any discrimination, has the right to equal pay for equal work,” thus building 

on an idea from the ILO’s constitution regarding the need to recognize “the principle of equal 

remuneration for work of equal value.”31 To strengthen this principle, the ILO also adopted the 

Equal Remuneration Convention,32 thus making equal remuneration for work of equal value for 

both men and women the basis of a binding convention. The right to non-discrimination at work 

was generalized with the Discrimination (Employment and Occupation) Convention.33 Paragraph 

3 of Article 23, UDHR speaks of the right to “just and favourable remuneration ensuring for himself 

and his family an existence worthy of human dignity, supplemented, if necessary, by other means 

of social protection.” This was based on earlier ILO standards establishing systems of minimum 

wages and protection of wages, basic social policy and other instruments based on the concept of 

social justice. Paragraph 4, Article 23, UDHR embodies a right that has had profound implications 

for human rights and for political freedom as a whole: “Everyone has the right to form and to join 

trade unions for the protection of his interests.” In 1944, the ILO’s Philadelphia Declaration 

crystallized the commitment set out in the Constitution through the “recognition of the principle of 

freedom of association.” In 1998, the ILO identified four “core rights” as the most fundamental 

labour rights. These are the right to freely associate in trade unions and bargain collectively; 

freedom from child labour; freedom from slavery or enforced labour; and freedom from 

discrimination in employment. Every ILO member country is responsible for integrating these 

standards into their national laws. The ILO monitors how countries adopt labour laws and reports 

on whether countries are upholding these international standards, especially the core rights. The 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
28	
  C122	
  -­‐	
  Employment	
  Policy	
  Convention,	
  1964	
  (No.	
  122)	
  Convention	
  concerning	
  Employment	
  Policy	
  (Entry	
  into	
  
force:	
  15	
  Jul	
  1966)	
  Adoption:	
  Geneva,	
  48th	
  ILC	
  session	
  (09	
  Jul	
  1964)	
  
29	
  Ibid,	
  article	
  1.	
  
30	
  R169	
  -­‐	
  Employment	
  Policy	
  (Supplementary	
  Provisions)	
  Recommendation,	
  1984	
  (No.	
  169)	
  Recommendation	
  
concerning	
  Employment	
  Policy	
  Adoption:	
  Geneva,	
  70th	
  ILC	
  session	
  (26	
  Jun	
  1984).	
  
31	
  Constitution	
  of	
  the	
  International	
  Labour	
  Organization	
  (29	
  October,	
  1919),	
  preamble.	
  
32	
  C100	
  -­‐	
  Equal	
  Remuneration	
  Convention,	
  1951	
  (No.	
  100)	
  (Entry	
  into	
  force:	
  23	
  May	
  1953)	
  Adoption:	
  Geneva,	
  34th	
  
ILC	
  session	
  (29	
  Jun	
  1951).	
  
33	
  C111	
  -­‐	
  Discrimination	
  (Employment	
  and	
  Occupation)	
  Convention,	
  1958	
  (No.	
  111)	
  Convention	
  concerning	
  
Discrimination	
  in	
  Respect	
  of	
  Employment	
  and	
  Occupation	
  (Entry	
  into	
  force:	
  15	
  Jun	
  1960)	
  Adoption:	
  Geneva,	
  42nd	
  
ILC	
  session	
  (25	
  Jun	
  1958).	
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fact that the various rights set out in the ILO Conventions largely complement the rights guaranteed 

in the UDHR lends credibility to its objective to protect these rights as basic human rights. 

 

Another factor that weighs in favour of this position is that the many human rights 

documents tie the protection of labour rights to the need to protect human dignity, which is also 

often considered the basis for human rights generally.34 Many labour rights can be classified as  

social, economic, and cultural rights, which article 22 of the UDHR considers to be “indispensable 

for [an individual’s] dignity and the free development of [his/her] personality.”35 The substantial 

number of national constitutions that refer to notions of human or personal dignity in general, as 

well as to more specific notions of dignity at work, as the normative basis for statutory norms aimed 

at protecting labour rights including the right not to be discriminated against and the right to health 

and safety, also confirm the link between labour rights and human dignity.36 The ability to freely 

choose one’s work and to have access to work without being discriminated against, as well as the 

right to decent working conditions, all exist to protect the dignity of workers. According to Mark 

Freedland & Nicola Kountouris, “The concept of dignity goes hand in hand with the idea of 

personality in work.”37 Labour laws must thus ensure that work relationships do not arise or develop 

in ways that harm the inherent dignity of the worker.38 When people are forced to work in 

unsatisfactory conditions – such as in sweatshops – this undermines their human dignity.39 

Similarly, if they are subject to verbal or physical abuse, paid low wages, made to work 

unreasonably long hours, and prohibited from moving freely or from leaving a job, this 

compromises their dignity. 

 

The rest of this thesis looks the labour rights of particular category of workers in Saudi 

Arabia, namely migrant workers. Because it takes the view that labour rights are fundamental 

human rights that are rooted in the inherent dignity of human beings, it advocates for the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34	
  L	
  Valentini,	
  Dignity	
  and	
  Human	
  Rights:	
  A	
  Reconceptualisation	
  (2017)	
  37:4	
  Oxford	
  Journal	
  of	
  Legal	
  Studies	
  862;	
  
Christopher	
  McCrudden,	
  Human	
  Dignity	
  and	
  Judicial	
  Interpretation	
  of	
  Human	
  Rights	
  (2008)	
  19:4	
  The	
  European	
  
Journal	
  of	
  International	
  Law	
  655.	
  
35	
  UDHR,	
  supra	
  note	
  1	
  at	
  art	
  22.	
  
36	
  Mark	
  Freedland	
  &	
  Nicola	
  Kountouris,	
  The	
  Legal	
  Construction	
  of	
  Personal	
  Work	
  Relations	
  (Oxford:	
  Oxford	
  
University	
  Press,	
  2011)	
  at	
  373.	
  
37	
  Ibid.	
  
38	
  Ibid;	
  Labor	
  Human	
  Rights	
  and	
  Human	
  Dignity,	
  supra	
  note	
  5.	
  
39	
  Labor	
  Human	
  Rights	
  and	
  Human	
  Dignity,	
  supra	
  note	
  5	
  at	
  181.	
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strengthening of the rights of migrant workers in Saudi Arabia. It furthermore shows that this 

approach is consistent with the teachings of the Islamic faith which is the inspiration for the Saudi 

legal system. Finally, drawing on the literature on the relationship between human rights standards 

and foreign direct investment, it asserts that Saudi Arabia stands to benefit from having more 

robust protections for the rights of migrant workers. 

 
The next chapter discusses the theoretical framework that this thesis employs to analyze 

the Kafala System. 
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Chapter Two: Theoretical Framework and Methodology 

 

This chapter will set out the theoretical framework that will be used to examine the Kafala 

system, Saudi Arabia’s system for regulating migrant workers, and the methodology that this 

framework entails. The overall approach involves using an interdisciplinary human rights analysis 

to identify reforms. The human rights approach will be applied through the lens of New 

Institutional Economics, which focuses on analyzing institutions in order to bring about effective 

legal reform. In particular, it will use insights from Path Dependence theory – an offshoot of NIE 

– to show that legal reforms that promote human rights are likely to be more effective when they 

respect the context of the society that they are intended for. Since Saudi Arabia is a country 

governed by Islamic law, a PD analysis supports the conclusion that reforms to the Kafala System 

have to be consistent with and even inspired by sacred Islamic texts. The chapter will also discuss 

the connection between enhanced human rights protection and economic development. 

 

The legal institutional environment in Saudi Arabia is one which aspires to reflect Islamic 

sacred law. The Basic Law of Governance states that the Qur’an (the holy scripture in which 

Muslims believe) and the Sunnah (the actions and sayings of the Prophet of Islam) are the 

Constitution of Saudi Arabia.40 Much of Saudi law, including contract law and commercial law, 

therefore remains uncodified to this day.41 Judicial decisions do not have binding authority for the 

same reason. In principle, each dispute is decided by referring directly to Islamic source texts (i.e., 

the Qur’an and reliable compilations of the actions and sayings of the Prophet). Furthermore, 

various interpretive schools of Islamic law have governed most of the region now comprising 

Saudi Arabia for more than a millennium. Local customary law – ‘urf’ – was also applied among 

nomadic tribes in central Arabia,42 but its influence is now minimal given the Basic Law’s explicit 

declaration that the Qur’an and Sunnah have constitutional authority. 
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  Basic	
  Law	
  of	
  Governance,	
  March	
  1,	
  1992	
  Royal	
  Order	
  No.	
  (A/91)	
  at	
  art	
  1.	
  [Basic	
  Law	
  of	
  Governance]	
  
41	
  Jan	
  Michiel	
  Otto,	
  Sharia	
  Incorporated:	
  A	
  Comparative	
  Overview	
  of	
  the	
  Legal	
  Systems	
  of	
  Twelve	
  Muslim	
  Countries	
  
in	
  Past	
  and	
  Present	
  (Leiden	
  University	
  Press,	
  2010)	
  at	
  167	
  [Sharia	
  Incorporated].	
  
42James	
  Wynbrandt	
  &	
  Fawaz	
  A.	
  Gerges,	
  A	
  Brief	
  History	
  of	
  Saudi	
  Arabia	
  (Checkmark	
  Books,	
  2010)	
  at	
  183.	
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By its very design, Islamic law is intended to permeate every aspect of society, including 

the economy. It contains rules on contracts, property, criminal matters, marriage, inheritance, as 

well as principles that serve as foundations in every area of law. As a result, a great deal of Saudi 

law does not exist in statutory form. However, the rules governing Kafala have been the subject of 

legislation. The Labour Law,43 along with its implementing regulation,44 and the Residence 

Regulation45 provide the legal framework of Kafala in Saudi Arabia. It should be noted, 

nevertheless, that the Labour Law states that its provisions must be implemented in a manner that 

is consistent with the Shari’a.46 

 

To bring about reforms in the Kafala System, it is therefore necessary to demonstrate that 

the present structure of the Kafala System in fact does not respect the Islamic rules of Kafala. Since 

respect for sacred law trumps all other considerations, an appeal to the principles of Kafala in 

Islamic law would be the most effective way of giving more legitimacy to calls for reforming the 

Saudi Kafala System. This is not to detract in the least from the importance of bringing the Kafala 

System in line with international human rights standards and remedying the inefficiencies that it 

is currently prone to creating. Indeed, Islamic sacred law gives the utmost importance to protecting 

human life, property, and dignity,47 and it aims to create an economic system that is not plagued 

by inefficiencies.48 Thus, insofar as the values of respect for human rights and promoting economic 

efficiency can be shown to be native to the institutional environment found in Saudi Arabia, there 

is an even greater likelihood that calls for reforming the Kafala System will be heeded. 

 

As this thesis will demonstrate, an analysis of the Kafala System from an international 

human rights perspective shows that many of the human rights guaranteed in international human 

rights instruments are not protected under the Kafala System. The role of a human rights analysis 

will be to identify specific ways in which the current system is inadequate. And while this is reason 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
43	
  The	
  Labor	
  Law,	
  27	
  September	
  2005,	
  Royal	
  Decree	
  No.	
  M/51	
  [Labor	
  Law].	
  
44	
  Executive	
  Regulations	
  of	
  the	
  Labor	
  Law,	
  April	
  7,	
  2016,	
  Ministerial	
  Resolution	
  No.	
  (1982)	
  [Regulations	
  of	
  the	
  Labor	
  
Law].	
  
45	
  The	
  Residence	
  Regulations,	
  June	
  4,	
  1952,	
  Order	
  No.17/2/25/1337	
  [Residence	
  Regulations].	
  
46	
  Labor	
  Law,	
  supra	
  note	
  43	
  at	
  art	
  4.	
  
47	
  Abdullah	
  Yusuf	
  Ali	
  (Translator),	
  The	
  Holy	
  Qur’an	
  –	
  English	
  Translation	
  5th	
  ed	
  (Wordsworth	
  Editions	
  Ltd,	
  2001)	
  at	
  
17:70	
  [The	
  Holy	
  Qur’an].	
  
48	
  Ibid	
  at	
  ch	
  17:35.	
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for concern, I argue that the best way of bringing the Kafala System into line with human rights 

norms is to recommend changes that respect Saudi Arabia’s history, culture, religion, and values. 

Any proposed legal reform must take into account the institutional environment within which the 

law exists. This is where New Institutional Economics (“NIE”) and Path Dependence (“PD”) are 

relevant. NIE attempts to understand the emergence and evolution of institutions and the effect 

that this process has on economic development. Path Dependence, drawing on NIE, posits that the 

law – as well as other institutions –  tends to develop along a certain path depending on the religion, 

culture, values, and history of a society. Its design also reflects certain economic and political goals 

that are considered to be important for the preservation and growth of a society. PD is relevant for 

understanding the development of the Kafala System because it brings to the fore the importance 

of understanding the historical and cultural context surrounding the Kafala System. Only with such 

an understanding can appropriate reforms to the Kafala System be proposed that are consistent 

with the institutional environment in Saudi Arabia. The chapter now turns to a consideration of the 

methods that will be used to study the state of human rights under the Kafala System. Following 

this, it will describe the theoretical framework that will be used to understand how best to reform 

the Kafala system. 

 

Human Rights Research Methods 

 

Analyzing the Kafala System from the perspective of human rights is useful in the context 

of this thesis for several reasons. For one, such an analysis can reveal the extent to which the Kafala 

System is falling short in protecting the human rights of migrant workers. Based on these findings, 

it is then possible to use Path Dependence theory to suggest appropriate reforms to the Kafala 

System. 

This thesis will use the ‘Single-Country study’ as the primary method for studying the state 

of human rights under the Kafala System. This is a method drawn from the social sciences that 

uses official governmental and non-governmental reports, the works of NGOs and commissions, 

“journalistic and descriptive accounts,”49 and academic research to shed light on the human rights 

situation in a given country. The end result of this method tends to be a descriptive account of 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
49	
  Todd	
  Landman,	
  “Social	
  Science	
  Methods	
  and	
  Human	
  Rights”	
  in	
  Fons	
  Coomans,	
  Fred	
  Grunfeld	
  &	
  Menno	
  T.	
  
Kamminga	
  Eds,	
  “Methods	
  of	
  Human	
  Rights	
  Research”	
  (Intersentia,	
  2009)	
  at	
  36.	
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human rights violations that is not rooted in any one discipline. How reflective these accounts are 

of the reality on the ground is a different question because human rights research relies on different 

methods to evaluate if rights are being effectively protected. 

 

A human rights analysis of the Kafala system is important because by revealing which 

rights are not being effectively protected in the current system, it can serve as a very effective tool 

for a critical study of the Kafala system. In addition, combining what is learned from a human 

rights analysis with the insights gleaned from a PD study of the Kafala system can help in creating 

appropriate proposals for reform. The chapter now turns to a description of the methods that are 

used in human rights analysis. 

 

The question of methods in human rights research has long been neglected. This is due to 

several factors. One is that human rights researchers emphasize the inherently valuable nature of 

their work to justify its existence, thus making any issue of method of lesser importance.50 

Furthermore, the emphasis on the sources of human rights norms (i.e., international treaties, 

customary international law, etc.) has often obscured the question of how human rights are 

studied.51 As with any discipline, however, it is important to articulate not just what is being 

studied, but the manner in which it is being studied. 

 

Given the dominance of legal scholarship in human rights research, it might be asked if 

human rights methodology is entirely an off-shoot of legal methodology. This question must be 

answered in the negative because human rights research draws on various disciplines and ought to 

draw on a methodology that goes beyond that of legal research. Legal methodology uses 

authoritative texts of law to enumerate human rights obligations, but human rights methodology 

uses various social science methods to assess the extent to which these obligations are respected 

in practice. 

 

Methods in the Study of the History of Human Rights 
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  Bård	
  A.	
  Andreassen,	
  Hans-­‐Otto	
  Sano	
  and	
  Siobhán	
  McInerney-­‐Lankford,	
  “Human	
  Rights	
  Research	
  Method”	
  in	
  
Bård	
  A.	
  Andreassen,	
  Hans-­‐Otto	
  Sano	
  &	
  Siobhán	
  McInerney-­‐Lankford	
  Eds,	
  Research	
  Methods	
  in	
  Human	
  Rights	
  
(Edward	
  Elgar	
  Publishing,	
  2017)	
  at	
  39	
  [Human	
  Rights	
  Research	
  Method].	
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  Ibid	
  at	
  39.	
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The history of human rights is one of the many areas of human rights research in which the 

question of methods is relevant. Some significant works on human rights history published in the 

1980s tended to construct intricate genealogies that explained the development of human rights 

globally over a time period spanning centuries. These histories of course relied on certain 

unsubstantiated assumptions about the definition of human rights. In addition, because they were 

written partly to justify the creation of an international human rights system, “they sought to 

produce a grand synthesis account of human rights over a vast expanse of time and inevitably 

traded precision in the process.”52 More recent scholarship has changed this trend and recognized 

that human rights are not defined identically across different places and time periods.53 As a result, 

it is now possible to speak of a “constellation of human rights histories”54 as opposed to one 

monolithic account of the emergence of human rights. This change in how human rights history is 

written about has important implications for the international human rights system, for it brings 

into question the presumption that human rights norms are universal.55 

 

History’s role in understanding human rights can be considered to be both retrospective 

and forward-looking.56 That is, it attempts to understand how human rights emerged and developed 

over time, but it is also used by leaders and reformers to justify their future course of action. These 

individuals experience “a productive tension between drawing upon, and placing themselves 

within, a long tradition of preceding emancipation struggles, while simultaneously claiming the 

authority of principles that are notionally ahistorical and transcendent.”57 

 

Interdisciplinary Approaches to Human Rights Research 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
52	
  Steven	
  L.	
  B.	
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Besides the important methodological developments in the study of the history of human 

rights, it is also worth speaking to the potential that interdisciplinary and multimethod approaches 

have in human rights research. Human rights research is a much broader field than legal research 

and can draw on the social sciences and humanities in important ways. The social sciences, 

comprising sociology, economics, political science, geography, social psychology, and 

anthropology, all try to explain phenomena in the language of causes and effects. They also attempt 

to foresee what the future holds and “seek to influence public policy and socio-economic 

relations.”58 Finally, the social sciences at once rely on empirical evidence and overarching 

theories for understanding and explaining phenomena.59 Empiricism nevertheless has precedence 

over theory-driven approaches. This makes the social sciences useful in understanding the 

“discourse, institutions, politics, norms, trade-offs, cultures, effects, and origins of human 

rights.”60 This thesis draws substantially on social science approaches to assess the extent to which 

the rights of migrant workers are infringed upon under the Kafala System, as well as to suggest 

reforms to it. It also uses NIE and PD to illustrate why the Kafala system is the way it is and 

explore the most appropriate avenues for change. 

 

Besides the social sciences, the humanities also have an important place in human rights 

research, although they place a greater emphasis on normative frameworks and narrative. As a 

result, in a discipline like philosophy, empirical methods find little application or relevance.61 On 

the other hand, law, history, theology, and linguistics “combine an emphasis on text with either 

empiricism and/or normativism.” The implication of these divergent tendencies within the 

humanities is that there exists a great deal of debate on the role of normativism in human rights 

research.62 

 

Philosophy allows for a clearer understanding of human rights concepts, the logical 

fallacies and implicit biases that might be lurking within them, and the ways of deconstructing 
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established normative frameworks.63 In comparison, law, history, theology, and linguistics, 

through their empirical approach, foster a better understanding of the functioning of human rights. 

Furthermore, because a discipline like law has an “explicitly normative drive,”64 it can both enable 

and hinder the progress of human rights. Law’s focus on empiricism, to be clear, does have certain 

drawbacks. Because it is concerned almost exclusively with legal texts, it may ignore the 

surrounding political, economic, and cultural context.65 Furthermore, “the normative enterprise 

makes some recommendations for action blind to the world of unintended consequences and the 

riddles of human and institutional behavior.”66 The political feasibility, economic cost, and public 

receptiveness of recommendations for reform are often not given due regard in the reports of fact-

finding missions and other works produced by legal professionals. It is hence important to 

incorporate other disciplines in human rights research. It is by combining the approaches of various 

disciplines in the social sciences and humanities that human rights research can be most fruitful. 

 

Hans-Otto Sano and Hatla Thella argue that in order to better measure effective protection, 

there is a need to make human rights research more evidence-based.67 At present, such research is 

focused too heavily on “normative, legal, and philosophical interpretation.”68 As a result, court-

rulings, treaties, and other legal documents serve as the primary sources for human rights research. 

In addition, “philosophical texts are often employed to back up arguments about the legitimacy of 

human rights law and about its normative function.”69 The problem with this approach, according 

to Sano and Thella is that it does not place enough emphasis on individuals and groups, instead 

focusing on explaining what political and social ramifications legal norms will have. 

 

Conducting Human Rights Research 
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Human rights research naturally begins by looking at the legal texts in place guaranteeing 

human rights to individuals. International standards are looked to as a measuring stick to determine 

if the human rights of individuals in a particular country are being respected. However, the 

question of whether a right is being effectively protected can often go unaddressed because of a 

failure to go beyond a simple description of the kinds of legal and institutional measures in place 

for protecting human rights.70 It is at this stage that social science analysis becomes relevant as it 

is concerned with the investigation of “material conditions and the context around individual and 

group protection including social perceptions of protection.”71 To be clear, this is not to say that 

social science analysis can pave the way for a conclusive legal judgment about whether a certain 

right is being violated, but only that it can suggest possible areas in which violations may be 

occurring.72 As a result, it can be easier to determine where to investigate further to uncover human 

rights violations. 

 

Sano and Thella look at research published in two academic journals – the Human Rights 

Quarterly and the Netherlands Quarterly of Human Rights – to illustrate their point. In 2007, 53.8 

percent of the references in the research in these journals were secondary sources (i.e., books and 

periodicals).73 In comparison, 17.4% were organizational reports (such as reports produced by the 

UN, other international organizations, NGOs, and research institutions), 11.3% were legal 

documents – including core conventions, other international conventions, national laws, domestic 

courts, and international courts – 4.9% were administrative documents, and 5.7% were quasi-legal 

sources (i.e., treaty-bodies, ombudsman, and national institutions).74 Internet sources made up 

5.1% of references and quantitative data (i.e., surveys, perception surveys, and expert-based 

quantitative organizational data) made up only 0.1% of references.75 Averaged over the 2005-2007 

time-period, 46% of “the sources for scholarly articles in the quoted journals during these three 

years were respectively organizational reports, administrative or legal documents, while on 

average 45% of the references quoted were secondary literature.”76 Importantly, there was an 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
70	
  Ibid	
  at	
  93.	
  
71	
  Ibid.	
  
72	
  Ibid.	
  
73	
  Ibid	
  at	
  96.	
  
74	
  Ibid.	
  
75	
  Ibid.	
  
76	
  Ibid	
  at	
  97.	
  



	
   23	
  

almost negligible number of references to qualitative or quantitative data. Sano and Thella note 

the extensive reliance on secondary sources, core conventions, UN and other organizational 

reports, and administrative documents. They also point out the almost complete neglect of 

qualitative and quantitative data in human rights research. Finally, they observe that court cases 

were quoted relatively modestly. 

 

Sano and Thella argue that given that human rights research is primarily motivated by a 

desire to see human rights standards implemented and to measure compliance with human rights 

obligations, there is perhaps a need to focus more on statistical research, as well as on social 

science research “which can examine institutional and social actors operating in diverse contexts, 

especially the performance of institutions.”77 With respect to quantitative research, they point out 

that data on human rights indicators, event-based data, and counts of gross human rights violations 

and atrocities can be very useful in determining if certain rights have been violated.78 

 

In order to accurately assess if rights are being effectively protected, it is necessary to go 

beyond a knowledge of the applicable legal framework. Instead, one must use “knowledge 

obtained by methods belonging to different social sciences.”79 Using the example of access to 

justice for poor Chinese citizens, Sano and Thella argue that as a starting point, it is important to 

analyze legislation in order to understand the purpose of the accompanying regulations and prevent 

them from being interpreted in a manner that is contrary to their purpose.80 They also assert that 

statistics are important for determining areas that merit further research, although it is at the same 

time necessary to break down statistics into smaller elements.81 Finally, “it is imperative to find a 

way to judge the ‘quality’ of legislation and policies,”82 which requires the use of qualitative data. 

 

To summarize, human rights research is a much broader field than legal research, drawing 

on the social sciences and humanities, and particularly on qualitative and quantitative data, in order 

to understand its object of study. While legal texts serve as a doctrinal foundation for human rights, 
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it is important to turn to the social sciences when measuring if rights are being protected 

effectively. UN and organizational reports, research produced by NGOs and human rights scholars, 

as well as quantitative and qualitative data gathered through surveys all serve an important purpose 

in human rights research. Similarly, social science theories, such as NIE and PD, help increase the 

understanding of why human rights standards are not uniform across different societies and how 

reforms can be successfully made. 

 

Normative, Empirical, and Evaluative Human Rights Research 

 

 Thus far, the methods of various disciplines that can be useful in human rights research 

have been discussed. It is also important to speak to the forms that human rights research can take. 

Human rights research can be normative, empirical, or evaluative.83 Normative human rights 

research deals with questions about the definition, content, and interpretation of human rights, as 

well as with how they can be implemented and enforced. It is therefore concerned primarily with 

the way things ought to be. Philosophy, law, as well as various social sciences all engage in 

normative human rights research, usually using a primarily empirical method.84 

 

Empirical human rights research concerns itself with the “origins, functioning, construction 

and effects of rights and associated movements, institutions, [and] backlash.”85 For empirical 

research, human rights are a social phenomenon that must be explained within the historical and 

cultural background in which they have emerged. Depending on the discipline, empirical research 

can be primarily descriptive and explanatory, such as in law and the social sciences, or it can be 

predictive, such as in economics.86 Predictive research attempts to foresee developments in human 

and institutional behavior based on what is currently known. 
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Evaluative research, for its part, deals with “the degree of compliance or conformity of 

actor behavior with a human rights norm (legal or non-legal).”87 In many ways, evaluative research 

is a combination of normative and empirical research. Because of the need to select a standard, 

determine facts, and assess whether the factual reality adheres to the chosen standard, evaluative 

research is also interdisciplinary.88 Much of the work done by lawyers in the area of human rights 

is evaluative in nature. For instance, organizations like Human Rights Watch and Amnesty 

International are essentially engaged in evaluative research when they make determinations about 

violations of human rights in a given country or region. Of late, evaluative human rights research 

has taken on even more importance, as evidenced by the rapid multiplication of indicators of 

human rights compliance.89 

 

The Usefulness of a Hybrid Method for Studying the Kafala System 

 

This thesis uses an approach that combines legal and social science methods to study the 

Kafala system. In the first instance, it looks at the laws and constitution of Saudi Arabia and 

assesses their adherence to international human rights standards (as expressed in the international 

conventions to which Saudi Arabia is a party). Subsequently, it attempts to determine if, in 

practice, the rights guaranteed in either Saudi law or international human rights law are being 

violated. To make this assessment, it relies on reports by UN agencies and human rights 

organizations, academic journals, reputable newspapers, as well as quantitative and qualitative 

survey data compiled by social scientists. 

 

In addition to using qualitative and quantitative social science methods, this thesis also 

relies on certain overarching social science theories about the functioning of institutions. In 

particular, NIE and PD are employed to explain the origins of the Kafala system and understand 

why it exhibits the institutional features that it does. Armed with a contextually sensitive 

understanding, reforms that would be appropriate for the institutional environment of the Kafala 

system are proposed. 
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A combination of normative, empirical, and evaluative research is used in this thesis. The 

various justifications for an international human rights system are discussed and the universalist 

approach is set aside in favour of an approach that gives precedence to instrumentalist justifications 

for expecting States to respect international human rights standards. This aspect of the thesis is 

normative in nature. In addition, the origins of the Kafala system are explored and an attempt is 

made to understand this system as a social fact and a historical phenomenon. The reform proposals 

that are made are grounded in large part in this understanding. This involves a great deal of 

empirical research drawing on the social sciences. Finally, there is inevitably an evaluative element 

to this thesis as it analyzes the degree to which the Kafala System respects international human 

rights standards. 

 

The next section of this chapter looks at the theoretical approaches that will be used to 

understand the origins and development of the Kafala system. 

 

New Institutional Economics 

 

The Kafala System as an institution must be understood in all its complexity in order to be 

able to propose reforms to it that are both appropriate and effective. Rather than looking only at 

how the Kafala System affects and interacts with quantifiable indicators of economic performance 

and human rights, this thesis proposes to use New Institutional Economics (“NIE”) to conduct a 

more in-depth and comprehensive analysis of the Kafala System. In particular, the study will use 

the path-dependency analysis that is based on NIE. NIE posits that the functioning of economies 

is in part dependent on existing institutions, including formal and informal laws and social and 

cultural values. The path dependency analysis takes up this insight and provides a methodology 

for understanding how elements of the Kafala System in Saudi Arabia are dependent on existing 

institutions in the country, such as Islamic law, and identifying how to bring about changes to the 

Kafala System – i.e., to influence the path of future development in regard to the regulation of 

migrant workers. 
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NIE is “an interdisciplinary enterprise combining economics, law, organization theory, 

political science, sociology and anthropology to understand the institutions of social, political and 

commercial life.”90 Questions about what the definition of an institution is, how institutions 

emerge, what purposes they serve, how they undergo changes, and the ways in which they should 

be reformed are all at the heart of NIE.91 

 

Institutional Environment - Laws 

 

According to Douglass North, “Institutions are rules, enforcement characteristics of rules, 

and norms of behavior that structure repeated human interaction.”92 These rules and norms can 

vary in the degree to which they are formalized, as well as their scope of applicability. Peter Klein 

proposes the distinction between “the institutional environment” and “institutional arrangements” 

as a good starting point for understanding the NIE approach to analyzing institutions.93 The 

institutional environment, which can be shaped both by explicit rules of a normative character such 

as laws, as well as by implicit rules that reflect the values and morals of a society, refers to 

“background constraints, or ‘rules of the game’, that guide individuals’ behavior.”94 A notable 

feature of implicit rules is that they arise spontaneously rather than by design, even though they 

“are the product of – and can be explained in terms of – the goals, beliefs and choices of individual 

actors.”95 In contrast to the concept of the ‘institutional environment’, institutional arrangements 

refer to such things as business firms, public bureaucracies, and non-profit organizations, all 

entities which are designed by various stakeholders to “mediate particular economic 

relationships.”96 For the purposes of this thesis, the institutional environment is of greater 

importance, and the chapter therefore now turns to a detailed discussion of this concept. 
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One of the central features of the institutional environment of a society is its legal system. 

Laws are the explicit rules that constrain human behavior97 and their study is very important in 

NIE in order to understand how institutions change. Contract law and property law are the two 

areas that have been the subject of the most extensive study by NIE scholars.98 From an NIE 

perspective, the resolution of a dispute between two parties by a court – acting in its capacity as a 

representative of the State – may not be as effective as the resolution of that same dispute by the 

parties themselves.99 This is because the parties can sometimes negotiate in a manner that subverts 

the application of legal norms. In turn, the legal rules used by courts may not always be effective 

in changing the behavior of parties in a dispute.100 

 

The considerations which weigh on decisions in the market are not the same as those which 

guide the reasoning of courts. The goal of all market transactions is maximizing value.101 Thus, 

when two parties are in a dispute, they are not as concerned about who has the right to do what, 

but how each can maximize the value of their economic activity.102 They are also in a position to 

change the “legal delimitation of rights”103 through their market transactions. That is, by 

transacting in a way that changes who has a claim to what, parties can influence how the law 

applies to them. Of course, they will only do this if the transaction costs are lower than the increase 

in value that will be achieved.104 Nevertheless, the fact remains that parties have the ability to 

bargain around legal rules if it leads to a more economically desirable outcome. 

 

As a central component of the formal institutional environment, the law changes very 

slowly.105 This is the case even when reforming the law can bring about noticeable increases in 

economic productivity.106 There are certain limited situations in which laws may change more 
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rapidly such as civil wars, occupations, and financial crises, which can result in sweeping changes 

to the legal structure of a country, but these “defining moments are […] the exception rather than 

the rule.”107 Law emerges in large part from social norms and conventions and evolves gradually 

overtime, so it cannot be expected that it will easily change because of economic incentives. This 

observation about the law is important in considering the question of how a particular legal system 

should be reformed. 

 

Effectiveness of Legal Reforms 

 

The transformation of the legal systems in states that were colonized during the 18th and 

19th centuries or that were formerly part of the Soviet Union constitute an important case study for 

understanding the factors that contribute to effective institutional reform. The transplantation of 

mostly European and American legal frameworks into these countries is the subject of an extensive 

academic literature which attempts to understand why these reforms were effective in some states 

but not in others.108 This is measured by assessing the degree of effective legality – the extent to 

which rules of the new legal system are respected as governing relations between legal actors and 

consequently observed and implemented – of the imported legal system. Effective legality, in turn, 

has implications for economic development. A significant academic current takes the position that 

greater effective legality can assist economic development.109
	
  One view is that countries which 

adapted the foreign legal framework to the local context saw a greater degree of effective legality 

than those which did not.110 While adaptation to the specific situation of a country can take the 

form of significant changes to the foreign law, it does not necessarily have to be so. If alternative 

rules are extensively researched before transplanting a foreign legal system, this can be considered 
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to be, in effect, adaptation of the foreign legal system to the circumstances in the recipient state.111 

For example, when the adoption of a comprehensive legal code was being considered in Japan in 

the late 19th century, the initial drafts of the code borrowed heavily from French law, while the 

code that was ultimately adopted was modeled largely on the German civil code. This is because 

the latter’s rules were much more consistent with local Japanese custom.112 

 

The legal reform that took place in Colombia, on the other hand, offers an example of the 

transplantation of a legal system without adaptation, a decision that was met with complete failure. 

Near the middle of the 19th century, the Spanish commercial code of 1829 was transplanted in 

Colombia with very few modifications.113 And even the modifications that were made did not take 

into consideration how business practices would be affected by the new rules.114 The rules 

concerning the conditions for forming a corporation offer a useful example. Initially, the Spanish 

rule requiring state approval for creating a corporation was abolished from the transplanted 

Spanish code, even though most countries in Europe continued to impose this condition on anyone 

desiring to form a corporation.115 At the end of the 19th century, when most countries had abolished 

this as a condition for forming a corporation, Colombia reformed its commercial code on the basis 

of Chilean law and ended up making state approval mandatory for forming a corporation.116 One 

explanation that has been offered for this arbitrary change of rules is that the legal profession in 

Colombia was underdeveloped at the time, contributing to a lack of capacity to understand what 

the ramifications of rules would be.117 Had the Spanish commercial code been adapted to the needs 

of businesses and merchants in Colombia, this might have promoted greater efficiency and 

contributed to Colombia’s economic development. 

 

Another factor which has been considered to bring about effective transplantation of 

foreign law is a greater degree of familiarity on the part of the population with the basic principles 
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of the imported legal system.118 Where one country shares common legal roots with another 

country, for example, borrowing legal rules from that country will be more effective than 

borrowing them from another without shared roots.119 To be clear, common legal roots implies 

more than just having a common legal ancestor in the distant past, such as is the case with most 

European countries, which are all inheritors in some sense of Roman law.120 Common legal roots 

means a shared history of legal development in the immediate or recent past, as well as an overlap 

in culture, language, and values.121 

 

Other research on the factors which are conducive to the development of strong institutions 

suggests that it is important not to rely entirely on the “best practice blueprints used in developed 

countries.”122 Best practices are only effective if the society in which they are implemented does 

not resist or ignore them.123 Therefore, taking local knowledge into account can result in 

institutions that are better adapted to the context of a given country.124 In other words, if they are 

to be effective, formal legal norms should as much as possible mirror already existing non-legal 

forms of regulating relationships.125 

 

Institutional Environment – Values, Norms, and Ideology 

 

In addition to laws, the institutional environment with which NIE is concerned is also made 

up of “informal and often tacit, rules that structure social conduct.”126 These unwritten rules have 

the intriguing quality of having the ability to constrain human behavior without being imposed on 

individuals by a central authority. How is it that most individuals in a society agree on these norms 

when they are not set out anywhere explicitly? One explanation is that as individuals in a society 
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interact with each other repeatedly, certain regularities in social behavior arise which determine 

what constitutes acceptable behavior in any given situation.127 Importantly, some proponents of 

NIE argue that social norms and conventions can be more effective in resolving disputes between 

individuals than judicial mechanisms.128 According to R.C. Ellickson, “members of a close-knit 

group develop and maintain norms whose content serves to maximize the aggregate welfare that 

members obtain in their workaday affairs with one another.”129 

 

Oliver Williamson, a prominent authority on NIE, divides the analysis of institutions into 

four levels.130 The first level of analysis is made up of the informal social norms and conventions 

of a society.131 Williamson considers these norms and conventions to be the most embedded 

features of a society: “Institutions at this level change very slowly—on the order of centuries or 

millennia.”132 Nevertheless, these institutions have a lasting impact on the way in which a 

country’s economy develops.133 It is therefore important to understand why they change slowly. 

One possible explanation is that they become functional, as in the case of social conventions.134 

That is, adherence to these conventions is much more than just a formality, since these conventions 

establish the unwritten rules for how certain situations are to be handled. Social norms and 

conventions can also become embedded by acquiring symbolic value and becoming linked with 

other formal and informal institutions.135 They can be considered to be so central to the worldview 

and identity of a society that abandoning them becomes a matter of threatening the existence of 

the society itself. 

 

Another aspect of the informal institutional environment is the ideology that guides 

decision-making in a context of uncertainty. In particular, according to some proponents of NIE, 

when individuals are making complex decisions, they rely on both institutions and ideology to 
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rationalize what they are doing.136 While institutions are external mechanisms that order the 

environment, ideology is comprised of “the internal representations that individual cognitive 

systems create to interpret the environment.”137 

 

It is generally assumed that all social norms and conventions in Saudi Arabia are rooted 

entirely in the Islamic religious tradition, the fact of the matter is that they are also partly influenced 

by tribal customs that have existed in the Arabian Peninsula for more than a millennium.138 It 

should be pointed out that reforming the Kafala System involves taking this aspect of the 

institutional environment of Saudi Arabia into account. In particular, an NIE analysis requires 

reforms to the Kafala System respect the beliefs and values of Saudi society. It cannot be asked of 

a people to simply abandon their values and traditions in the name of universal human rights, or 

in order to promote a more streamlined economic system. It would instead be wiser to place the 

emphasis on the fact that the Islamic faith to which the Saudi people adhere demands that workers’ 

rights should be respected.139  

 

It should be recalled here that the values and norms of a society change very gradually 

given that they not only have a functional role, but also have symbolic importance to individual 

members of society.140 The relationship between tribal customs and the teachings of the Islamic 

faith that they adopted is complex to say the least. Which one takes precedence in a given context 

is not always clear. This is particularly the case when it comes to the rules governing foreign 

workers in Saudi Arabia. There are furthermore ideological justifications that indiivduals use to 

explain away the shortcomings of the Kafala System. One widely held belief is that migrant 

workers benefit from working in Saudi Arabia even when they are paid low wages or otherwise 

subjected to unequal and inhumane treatment. It is assumed that these individuals would not be 

able to earn as much money in their home country as they do in Saudi Arabia. Hence, giving them 

employment benefits them as much as it benefits employers and corporations. This belief forms 

part of the “internal representations” that employers in Saudi Arabia rely on to justify their 
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continued support for the Kafala System. Instituting reforms in the Kafala System requires a 

thorough understanding of the norms and beliefs that underpin it and a willingness to put forward 

suggestions for change that steer the Kafala System in a more optimal path in its natural process 

of evolution rather than turn it on its head. 

 

In undertaking this project of reform, it is advisable to examine other societies which have 

been governed by a deeply rooted indigenous legal system and which have attempted to reform or 

modernize this system. The example of Papua New Guinea offers many lessons. It is a country 

that is home to some of the oldest human settlements known to history and that attempted to 

introduce fairly drastic legal reforms without much success.141 Before being colonized by Germany 

and Britain (and subsequently by Australia) between 1884 and 1975, it was governed by local 

customary law.142 Its economy was primarily agricultural, something which remains true even to 

this day. In 1904, control of Papua New Guinea was transferred to the Australians, who showed 

little interest in developing the country economically and socially for most of the time that they 

were present.143 However, after WWII, there was considerable pressure from the United Nations 

to encourage the development of countries that were colonized or being governed as 

protectorates.144 Australia therefore started to focus on developing indigenous agriculture and 

infrastructure, and providing health and educational facilities.145 In 1980, 5 years after gaining 

independence, exports had grown substantially, although agriculture accounted for 35% of the 

country’s GDP.146 Importantly, a majority of agricultural exports in this year were accounted for 

by smallholder production.147 This is no surprise given that 85% of the country’s population lived 

in rural areas at this time and 87% had smallholder agriculture or subsistence food production as 

its primary economic activity.148 Land was therefore a resource that was of the utmost importance 

to the people of Papua New Guinea. In order to speed up development, some advocated for an 

increase in commercial agricultural production. Estimates suggested that “about eight times the 
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land presently being utilized for any form of agriculture production (including subsistence) could 

be utilized for commercial agricultural production.”149 

 

Tackling this problem required Papua New Guinea to deal with local customary law 

according to which common or communal ownership of property, not private ownership by 

individuals, was the norm. In the words of the World Bank, “land legislation and/or administration 

are serious constraints on development of large-scale reforestation, agriculture and livestock 

projects... Disputes over land ownership in a nation with neither the machinery nor the political 

will to deal with them have been a major constraint on development.”150 One example of the 

countless land disputes that occurred involved 700 squatters that would refuse to vacate land that 

the government had leased to a ready-mix concrete company for the development of a cement 

bulk-handling facility.151 The squatters defied all legal efforts to convince them to move and 

instead built traditional houses on it.152 Besides disputes between locals and the government, there 

were also many inter-clan disputes. Razed villages and uprooted coffee trees could be seen in rural 

regions, a consequence of clans raiding other clans over land disputes.153 These constant disputes 

were a result of the fact that both under Australian colonial rule, as well as after obtaining 

independence, attempts to institute a stable regime of property rights that adequately defined and 

protected title in customary land had been completely unsuccessful.154 

 

Customary land owning practices – which provided for the creation of land-owning groups 

based on descent, area of residence/locality, and participation in certain activities – came into 

conflict with modern systems of registration of title.155 The government attempted twice to 

introduce a land registration regime but with little success. In 1952, a Native Land Commission 

was established and tasked with “systematically recording the ownership of all customary land in 

the country and determining the ownership of particular plots when claimants applied to the 
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commission.”156 The Commission became so preoccupied with individual applications that it did 

not ever get around to recording the ownership of the 183,000 square miles of land which it was 

responsible for.157 

 

The successor to the Native Land Commission was the Land Titles Commission, which 

was tasked again with recording the ownership of all customary land in Papua New Guinea.158 

Demarcation committees, including among them local land owners, were to be established to assist 

the commission in its task. However, “the functions of these committees were never clearly 

defined, many never actively operated at all, and others attempted to resolve disputes and 

rationalize the varied claims to scattered parcels by different groups, a process that often prompted 

further conflict.”159 In short, the many government efforts to transform something resembling a 

“Hobbesian state of nature […] to a modern economic environment” were largely unsuccessful. 

 

The New Guinean experience has many lessons for any country that is attempting to reform 

an institution that is deeply rooted in its religion, culture, and way of life. Given the difficulty that 

was faced in Papua New Guinea in reforming the governance and administration of land, it is of 

the greatest importance for any proposed reform to the Saudi Kafala System to be grounded in a 

deep understanding of the society in which it is operating. 

 

How the Institutional Environment affects Economic Development 

 

 Before proceeding further, it is also worth mentioning that there is a lack of consensus in 

the scholarly literature on how legal reforms impact economic development. In particular, the 

presence in developing countries of informal methods of social control – which can have a 

significant impact on social and economic outcomes – has been pointed out as a factor that makes 

the link between legal reforms and development much more tenuous than it first appears.160 
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Furthermore, the formidable challenge that economic, political, and cultural obstacles present to 

any proposed legal reform have been highlighted to emphasize the difficulty of making such 

reforms a reality.161 Finally, there is the question of exactly what kind of reforms can promote 

development. There is a diverse array of academic perspectives on the sorts of legal reforms that 

might successfully promote development. 

 

Many NIE scholars adopt the view that legal reforms can have positive effects on economic 

development.162 A great deal of academic literature has analyzed how the institutional environment 

affects the development of an economy over time.163 Contrary to the traditional view that 

economies evolve from small-scale, self-sufficient systems to highly specialized and complex 

structures characterized by an extensive division of labour, NIE proposes that economic 

development is “a response to the evolution of institutions that support social and commercial 

relationships.”164 Curbing the various hazards associated with trade, for instance, can facilitate 

economic development by “ reduc[ing] information costs, encourag[ing] capital formation and 

capital mobility, allow[ing] risks to be priced and shared and otherwise facilitat[ing] 

cooperation.”165 In short, economic development is largely dependent on the development of 

institutions. “The evolution of political and economic institutions that create an economic 

environment that induces increasing productivity”166 is what economic history is really about, 

more than proposing models for the evolution of an economy from one characterized by a low 

degree of division of labour to a high one. 

 

Can Improving Governance have Positive Effects on Development? 

 

 Saudi Arabia was founded as a monarchy and thus does not have a democratic system of 

governance. How much of a role quality of governance can have on economic development is an 

important question in the academic literature. NIE focuses greatly on the analysis of political 
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institutions. One important question that it asks is why political institutions take the form that they 

do. A possible answer to this question is that there is no incentive for the individuals who can 

implement changes in political institutions to do so.167 In this sense, certain political institutions 

are self-perpetuating. Another explanation focuses on the ability of “bureaucrats to make their 

policy choices last beyond their own tenures.”168 

 

 An influential study that was first done in 1999 sheds light on the importance of improving 

structures of governance in order to promote development.169 The study looked at six different 

indicators of the quality of political institutions – voice and accountability, political stability, 

government effectiveness, regulatory quality, rule of law, and control of corruption – and 

compared these with three indicators of development – per capita GDP, infant mortality, and adult 

literacy – to test for a relationship between quality of governance and development.170 It found that 

there was indeed a correlation – and, according to the authors, a causal relationship – between the 

indices of institutional quality and indicators of development.171 

 

In another work by one of the authors of the above study, it was shown that “an 

improvement in the rule of law by one standard deviation from the current levels in Ukraine to 

those “middling” levels prevailing in South Africa would lead to a fourfold increase in per capita 

income in the long run.”172 Dani Rodrik, Arvind Subramanian and Francesco Trebbi similarly 

place a great deal of emphasis on the role of high quality institutions of governance in promoting 

economic development, going as far as to argue that geography, climate, and availability of natural 

resources are secondary to the presence of factors like respect for the rule of law and strong 
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protections for property rights.173 Comparing the cases of Bolivia and South Korea, they 

demonstrate that “an increase in institutional difference measured in institutional quality between 

Bolivia and South Korea produces a two log point rise in per capita incomes, or a 6.4-fold 

difference—which, not coincidentally, is also roughly the income difference between the two 

countries.”174 This literature clearly demonstrates the effect that governance structures can have 

on economic development. While governance structures may be slow to change because of being 

path dependent, it is crucial to reform them in order to facilitate economic development. 

 

Path Dependence 

 

 NIE holds that the development of social, political, and legal institutions is much more 

complex than traditional economic models suggest. To take this view to a deeper level of analysis, 

this paper proposes to use the Path Dependence (PD) approach to assess the evolution of the Kafala 

System. 

 

PD posits that the development of institutions is largely shaped by past practices and 

decisions.175 Institutions tend to develop in ways that are consistent with the path on which they 

have been travelling, and are interconnected and interdependent.176 This causes institutions to 

become resistant to change since continuously relying on one approach to doing things increases 

the cost of exploring alternative arrangements. The development of institutions is influenced by 

the religious, cultural, historical, political, and economic context in which they exist. Reforming 

institutions can be desirable since it can help solve a new problem more effectively or remove 

inefficiencies from the existing process, but it should be undertaken carefully, taking into 

consideration the path-dependent nature of institutions. Introducing a drastic change into an 

institution that does not respect the cultural, political, economic, and historical setting within which 

that institution operates is likely to be met with failure. On the other hand, adapting reform 
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proposals to the local environment of a society and articulating ideas for change in a language that 

a target society can relate to can enable institutions to improve and progress. 

 

PD holds that when a problem arises in a given legal system, the “established legal 

approaches to the solution of issues [in that legal system] will determine the way in which” the 

problem is handled.177 The development of the law is therefore not simply a function of the external 

social and economic pressures bearing on legal institutions.178 Legal institutions have their own 

internal dynamic which affects how they respond to a particular problem. As a result, two legal 

systems facing a very similar new problem may respond differently because of the “paths on which 

[these] legal systems have been travelling.”179 

 

 An important question that arises in PD analysis is how malleable a legal system is to 

change. PD considers that the more a given legal approach (for instance, the common law or civil 

law tradition) is embedded within a legal system, the less responsive it will be to drastic change. 

The study of “legal origins” is considered to offer an insight into the development of legal 

systems.180 According to this approach, the underlying rules of the mechanisms that a legal system 

provides for addressing social concerns are slow to change.181 To be clear, this is not to suggest 

that legal rules do not change, but that the change that they undergo is consistent with, and even a 

function of, the legal tradition which gave birth to them:182 

 
“[T]he reason for persistence [of legal approaches] is that the beliefs and ideologies 
become incorporated in legal rules, institutions, and education and, as such, are 
transmitted from one generation to the next. It is this incorporation of beliefs and 
ideologies into the legal and political infrastructure that enables legal origins to 
have such persistent consequences for rules, regulations, and economic 
outcomes.”183 
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 PD is built on the premise that when faced with a new problem, individuals and institutional 

actors have a tendency to act in a way that is familiar to them and that they know to work.184 This 

is because in complex situations, it is difficult to assess what the best course of action is or what 

the likely consequences of a particular decision will be.185 Individuals thus decide to play it safe 

by turning to a tried and tested approach: “The poorer the capacity of people to predict the 

consequences of an innovation, the more likely they are to (rationally) prefer what they already 

have, whose consequences they can predict from their experience.”186 With respect to the 

development of the law, the idea that individuals have a tendency to solve problems by turning to 

established and familiar processes has important implications. First and foremost, it means that 

there are various factors that affect the ‘style’ that a given legal system adopts.187 The historical 

development of a society and its legal system is one of the primary factors that affects the national 

style of a legal system.188 Related to this is tradition and its influence on legal thinking.189 

 

 John Bell uses the example of the different ways for recording title to land in the US and 

Germany to illustrate this point. In Germany, a land register was developed to allow potential 

purchasers of property to verify title.190 On the other hand, in the US, it was the purchaser’s 

attorney who was responsible for checking the title deeds.191 In the event that there was a defect 

in the purchaser’s title, there was a system of title insurance that served as a backup.192 The roles 

of lawyers in the two systems thus differed substantially, as did the procedure for the purchase of 

land. New problems that arise within these countries are addressed using the framework that exists 

in each of them because of the historical practice of each legal system of responding to legal 

problems in a certain way. The same problem thus produces two different solutions depending on 

the legal system which is addressing it. 
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Institutional Responses to New Problems and Persistence of Sub-Optimal Outcomes 

 

 Two questions of particular concern in PD theory are the manner in which a given legal 

system addresses a new problem and the persistence of the use of ‘suboptimal’ solutions in legal 

systems.193 

 

 When a new problem arises, the natural response of the law is to try to fit it within an 

already existing set of conceptual categories in attempting to resolve it: “The natural reaction is 

for the law to meet the new problem by adaptation, rather than by radical change.”194 In a 1979 

case in the UK, the question arose as to how a microfilm was to be classified under the Bankers’ 

Book Evidence Act, 1879.195 Despite the fact that microfilms did not exist at the time this law was 

passed, the court decided that a microfilm fell into the category of “bankers’ books”.196 As is very 

often the case, reasoning by analogy with existing concepts was used to characterize and address 

a new problem.197 

 

Another example is that of liability for automobile accidents or damage otherwise caused 

by an automobile. As cars came into common use, the problem of when a driver could be held 

liable in the event of damage caused by his vehicle arose. The courts in England were of the view 

that it was necessary to prove fault in order for the driver to be liable.198 This was based on an 

analogy with the rule for liability for an individual’s personal act.199 In Germany, however, the 

solution that was adopted was markedly distinct. Analogizing with the rule in the German Civil 

Code on liability for damage caused by an animal under an individual’s possession, a driver was 

liable for damage caused by his vehicle without it being necessary to prove fault.200 The distinct 

approaches adopted in these two countries have informed the law on automobile accidents to this 
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day.201 In other words, the legal systems have followed a distinct path each of which reflects the 

legal origins and the historical development of each country. 

 

The persistence of inefficient ways of carrying out tasks is the other problem that PD 

analysis tries to understand. It holds that habits develop overtime that influence individuals to 

continue to do things a certain way, even when more efficient solutions exist.202 And as individuals 

continue to prefer one way of performing a task, it becomes more and more embedded in the 

institutional framework.203 The cost of change is also therefore higher.204 One well-known 

example is that of the QWERTY keyboard, which was initially developed to prevent keys on 

typewriters from jamming.205 This configuration became unnecessary with the advent of the 

modern keyboard but is used almost universally because of the extent to which people have 

become used to it.206 

 

Reforming Path-Dependent Institutions 

 

Since this thesis argues that the Kafala System is in many ways path dependent, it must be 

asked how this system can be reformed effectively. 

 

The Path Dependence literature offers important insights into how institutions become 

dysfunctional and the ways in which they can be effectively reformed. Three concepts in particular 

are relevant for analyzing the workings of institutions: self-reinforcing mechanisms, switching 

costs, and critical junctures.207 Self-reinforcing mechanisms and switching costs help explain why 

institutions are resistant to change.208 Conversely, the concept of critical junctures suggests that 
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there are in fact “key moments when there may be room for more radical reforms.”209 While 

institutions are normally faced with serious constraints that prevent all but the most minimal 

surface-level changes, a critical juncture offers an opportunity to make drastic changes. 

 

Institutions and networks of institutions emerge through mechanisms that reinforce their 

own mode of operation.210 The cost of changing institutions in turn increases as a given set of 

arrangements becomes entrenched.211 Economic activities yield increasing returns “as more and 

more people invest in a given way of doing things.”212 And “as these investments – of time, money, 

skills, and expectations – add up, the relative cost of exploring alternatives steadily rises.”213 

Looked at from a path dependence approach, any institutional arrangement thus has three primary 

features. First, there is its starting position, which is determined by an initial set of choices or 

random events.214 These choices or events are then reinforced through feedback effects.215 And 

finally, switching costs come into play, which make the use of alternatives increasingly difficult 

in the long run.216 Feedback effects and switching costs are at the root of self-reinforcement and 

increasing returns. 

 

The reinforcement of a particular institutional arrangement occurs through four 

mechanisms. First, large set-up or fixed costs can mean that persisting in a given activity over the 

long-term will prove to be profitable.217 Second, as individuals become more and more familiar 

with an activity, there can be an increase in productivity due to ‘learning effects’.218 Third, 

‘coordination and network effects’ can mean that people benefit more from the participation of 

others in a given activity.219 Finally, adaptive expectations can reduce the appeal of alternatives.220 
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Self-reinforcement or increasing returns has several consequences. One, small, chance 

events become part of the institutional memory and build on each other rather than being filtered 

out.221 As a result, insignificant occurrences can have meaningful long-term consequences. Two, 

given that the cost of change is greater, one specific path can become locked-in in a very inflexible 

manner.222 In turn, the production of sub-optimal outcomes can result due to the locking-in of a 

given approach or ‘path inefficiency’. Lastly, self-reinforcement can also lead, perhaps rather 

surprisingly, to unpredictability “in that we cannot determine in advance which activities will be 

adopted in the long run.”223 

 

The emergence of extremely divergent institutions and policies in different places in the 

world is also considered by some authors to be explainable through a path dependence lens.224 The 

way that different legal rules in a given system interact with each other reveals that self-reinforcing 

mechanisms are at work.225 In the words of Dani Rodrik, “Different elements of a society’s 

institutional configuration tend to be mutually reinforcing.”226 Rodrik uses the example of the link 

between the social insurance system in Japan and corporate governance and the anti-trust system 

to illustrate this point.227 Unlike in Europe and North America, Japan does not depend on taxpayer 

dollars to maintain an extensive welfare state. It is instead things like life-time employment in 

large companies, “protection of agriculture and small-scale services (‘mom-and-pop’ stores), 

government-organized cartels, and regulation of product markets”228 that serve as a social security 

net for its people. These things, which are unique to Japan’s version of capitalism, also have 

implications for other Japanese institutions.229 They affect the corporate governance model by 

prioritizing managers and employees over shareholders.230 Shareholders do not have the power to 
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monitor and discipline managers and employees as they do in the US.231 Instead, it is banks that 

oversee the conduct of managers and employees. In contrast, the US allows for a system of 

corporate governance in which the maximization of profits by the owners of the company is put 

ahead of the interests of managers and employees.232 However, in order to prevent this arrangement 

from malfunctioning, the US has a strict anti-trust system in place that constrains profit-seeking 

behavior.233 

 

This example illustrates very well the manner in which self-reinforcing mechanisms cause 

institutions to become more entrenched, in turn increasing the cost of exploring alternatives or 

introducing change. However, one should bear in mind that this explanation is largely “backward 

looking,”234 a criticism that is often made with regards to path dependence. That is, it helps explain 

why things are a certain way but offers very little in the way of predicting what may occur in the 

future or suggesting options for reform. It cannot be known in advance which self-reinforcing 

mechanisms will come into play, even when a given intervention is deliberate and aimed at 

achieving a particular goal. Unpredictability is a defining characteristic of self-reinforcing 

mechanisms.235 The question therefore arises if a path dependence analysis is of much use. 

 

Michael Trebilcock and Mariana Prado argue that despite the fact that path dependence 

focuses mostly on explaining past events, it does have “important positive implications that can be 

fruitfully used to inform the feasibility of normatively motivated institutional reforms.”236 They 

also assert that the failures of previous reform initiatives can also be better understood from a path 

dependence perspective.237 This is relevant since changes have been made to the Kafala System in 

recent years but with little success. 

 

In addition to reforming the specific rules governing the Kafala System, it may also be 

advisable to introduce general rule of law reforms in Saudi Arabia. As the discussion below will 
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demonstrate, targeted reforms of a particular institution can often fail to produce the desired results 

if they are not accompanied by correlative reforms of a more general character.  

 

Rule of Law Reforms in Developing Countries 

 

The question of whether institutional reforms should be isolated or generalized is an 

important one as it goes to the heart of just what kinds of changes are needed in order to produce 

the desired results. The example of rule of law reforms in developing countries is useful for 

illustrating this point. 

 

In many developing countries, growing court backlogs can result in a failure to deliver 

justice to individuals in a timely manner.238 Many initiatives have been undertaken to minimize 

this problem, including using modern technology and proactive case management techniques to 

improve court record-keeping, as well as externally supported judicial training.239 And while court 

backlogs have been reduced in some of the countries in which such reforms have been made, this 

may very well have come at the expense of high-quality judicial decision-making: “Judicial 

corruption and incompetence are endemic in many developing countries, particularly at lower 

levels of the court systems and outside major urban centres. Reform efforts have barely penetrated 

these courts and are thus largely ineffective, since most citizens’ only contact with courts is at the 

lowest level of the system.”240 

 

One reason that rule of law reforms have failed is that the concept of self-reinforcing 

mechanisms, which explains how institutions become entrenched, was not given due 

consideration. At the individual level, it is difficult to make institutional actors adapt to a new way 

of doing things when they have already adjusted their belief systems and patterns of behavior to a 

given institutional arrangement. The switching costs for these individuals are very high and they 

therefore resist change. 
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Legal education in much of the developing world reinforces precisely those beliefs and 

patterns of behavior that judicial reforms aim to modify. First and foremost, rote learning and 

regurgitation are emphasized, instead of analysis and critical thinking.241 Many public law schools 

in Latin American are overpopulated, while private law schools vary drastically in the quality of 

legal education that they offer. In Africa, the situation is similar, with considerable variation among 

law schools in “institutional support, funding, and curriculum development.”242 As in Latin 

America, there is also an emphasis on rote learning.243 This kind of legal education produces legal 

professionals who only have certain skillsets. So long as the legal system continues to work the 

same way, their skillsets continue to be relevant. 

 

 Making sweeping changes to legal institutions in developing countries can have the effect 

of reducing the value of the human capital of the current class of lawyers, judges, and professors, 

and is therefore resisted by these individuals.244 Changes would mean investing in new human 

capital, which would run counter to their interest: “Lawyers who were trained in and who practice 

or teach in a socially dysfunctional legal system, and who have made substantial investments in 

human capital in learning how to function in such a system, are often not a progressive force for 

legal reform.”245 

 

 In addition to the self-reinforcing mechanisms and high switching costs described above, 

institutional interdependencies can also affect the efficacy of institutional reform. In the case of 

judicial reform in developing countries, the external processes and institutions that are linked with 

proceedings in a courtroom are often not addressed.246 The police – the most important law-

enforcement agency – is seldom the target of reforms, although it has such an important role in 

giving substance to the rule of law.247 In developing countries, corruption within the police is one 
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of the main reasons for the failure to deliver justice.248 When legal reforms only target what 

happens within the courtroom while ignoring other, interconnected institutions that are complicit 

in undermining the rule of law, reform efforts evidently do not produce the desired results. 

 

Strengthening the rule of law is crucial in the context of the Saudi Kafala System in order 

to ensure that migrant workers are able to exercise their rights. At present, the Kafala System not 

only suffers from an absence of human rights protections, but also from an inability to give effect 

to the rights that it does protect. Thus, when employers behave in a manner that is in violation of 

the current rules of Kafala, they are by and large not held accountable. Even as protections for the 

rights of workers have been strengthened in recent years, these increased protections have changed 

the reality on the ground very little. This problem is at its core one of rule of law. PD analysis 

offers many insights for how to introduce rule of law reforms in an effective manner. As mentioned 

earlier, improving respect for the rule of law can have a significant effect on economic 

development.249 Approaching the lack of effective legality observed in the Kafala System from a 

path dependence lens can shed light on why this problem persists and how it can be remedied. 

 

Developing Reform Strategies using Path Dependence 

 

As the above discussion on rule of law reforms demonstrates, the primary reason that 

institutional reform efforts fail, according to PD theory, is that self-reinforcing mechanisms, 

switching costs, and institutional interdependencies are not taken into account. 

 

According to Trebilcock and Prado, these institutional features can be better addressed by  
 

“(1) abandoning assumptions that institutional changes are being made on 
a blank slate by accounting for switching costs; (2) abandoning the focus on micro 
processes and acknowledging and accounting for complex interactions within the 
broader institutional matrix; and (3) acknowledging that outcomes are influenced 
by informal rules and norms.”250 
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In accordance with PD theory, institutional change should usually be incremental. Just how 

drastic change can be is affected by whether changes are made during normal times or at a critical 

juncture in a nation’s history.251 During normal times (periods free of economic collapses, civil 

wars, military invasions, and political crises252) drastic changes cannot be made because of high 

switching costs for institutional actors.253 The problem, however, is that making small reforms that 

target micro-processes is not very helpful either, since it ignores self-reinforcing mechanisms and 

institutional interdependencies.254 Small change on the margins therefore appears to at once be 

both the problem and the antidote. 

 

An important question to consider is if there are possibilities during normal times for 

successfully introducing meaningful institutional reforms. Research looking at societies that have 

recently emerged from a conflict shows that even in these societies – which are assumed to be 

yearning for a complete break with the past – sweeping reforms do not produce the desired 

results.255 What kind of possibilities are there then to make meaningful reforms to institutions 

during normal times? 

 

One approach is to “identify some institutions that can be more easily detached from a 

broader mutually reinforcing institutional matrix or can be created de novo.”256 Once identified, 

an institution that fits this criterion can be the subject of extensive reforms that it might be hoped 

will have a spillover effect onto other institutions. However, past experience shows that even these 

kinds of reforms have to be followed up by reforms to the “surrounding institutional matrix” if 

they are to be effective.257 

 

A different approach is to “reform existing interconnected and mutually reinforcing 

institutions in a time-sensitive manner by prioritizing a sequence of reforms, beginning with 
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certain core reforms but recognizing that further complementary reforms will be necessary in the 

future to reinforce initial reforms.”258 The essential point of this approach is make sure reforms are 

neither one-time standalone measures nor system-wide overhauls, but are instead incremental.259 

What should be prioritized might vary from one state to another. The example of corruption in 

post-conflict societies can serve as an illustration once again. In some of these societies, providing 

basic public order might be a more pressing need than addressing corruption, while in others 

corruption might be so rampant that it can undermine the society’s transition itself if it is not dealt 

with.260 If reforms are made incrementally, it is crucial to make sure that they are sequenced 

appropriately, since self-reinforcing mechanisms will create paths that institutions will resist 

deviating from.261 

 

 These guidelines apply to reforms that are made during normal times, but during times of 

economic collapse, civil war, political crises, military invasions, and other similar events which 

have the potential to upend an entire society, there is a possibility to make much more far-reaching 

reforms since the credibility and legitimacy of existing institutions is greatly reduced.262 This is 

not to say, however, that all reforms made during such a time will be effective. It is very possible 

for governments to make the wrong kinds of reforms when faced with a crisis. One way to increase 

the possibility that the right kinds of reforms are made is for governments to involve multiple 

stakeholders, and particularly those individuals who were marginalized by previous institutional 

frameworks.263 

 

Conclusion 

 

The theoretical approach that this thesis will use combines an interdisciplinary human 

rights approach with an analysis of the Kafala System from an NIE and PD lens. While the human 

rights approach will help to identify the obligations of Saudi Arabia under domestic and 
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international law and the violations of the rights of migrant workers, the NIE analysis will foster 

an understanding of the political, economic, and religious factors that make the Kafala System the 

way that it is. The PD approach will deepen this understanding and highlight the features of the 

Kafala System that make it resistant to change. In so doing, it will help chart an avenue for reform 

that respects the Islamic identity of Saudi Arabia and that is suitable for the changing political and 

economic circumstances. 

 

In the next chapter, the various problems – economic, political, and human rights related – 

to which the Kafala System gives rise will be discussed. 
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Chapter Three: The Nature of the Problem 

 

This chapter will begin with an overview of the laws and regulations pertaining to migrant 

workers in Saudi Arabia. It will include a history and description of the Kafala System and its 

position within Saudi Arabian law, as well as a discussion of the role of the Kafala System in the 

economy. In addition, this chapter will detail the problems created by the Kafala System for both 

migrant workers and for Saudi Arabia. As regards migrant workers, it will show that many of their 

rights are not respected by employers through acts such as physical and verbal abuse, unsafe 

working conditions, extremely low wages, non-payment of wages, unreasonably long working 

hours, and restrictions on their movement. The chapter will then turn to a discussion of the negative 

effects of the Kafala System on Saudi Arabia as a whole, arguing that the absence of workers’ 

rights protections damages Saudi Arabia’s reputation and makes it less attractive for foreign 

investors, limits Saudi Arabia’s ability to attract highly skilled foreign professionals, and reduces 

the productivity of its labour force. 

 

To begin with, an overview of the Kafala System is in order. 

 

The Kafala System 

 

The Kafala System is a system for regulating migration in which individual migrants are 

sponsored for the purposes of employment by citizens or companies (or, if a government agency 

is the employer, by the state).264 It was set up by the Gulf Cooperation Council (GCC) in the 1950s 

and only operates in these states. Sponsorship is the only means for migrant workers to obtain an 

employment visa and residence permit.265 The sponsor assumes legal and financial responsibility 
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for the migrant worker during a specific contract period – typically two years – and signs a 

document from the Ministry of Labor to that effect.266 

 

Saudi Arabia is dependent on roughly 9 million migrant workers, who comprise over 30% 

of the country’s total population.267 These migrant workers are important contributors to Saudi 

Arabia’s economic expansion.268 Between 2003 and 2013, for example, their contribution to Saudi 

Arabia’s GDP was no lower than 59% and as high as 92% (in 2009). Migrant workers are brought 

primarily from India, Pakistan, Sri Lanka, the Philippines, Nepal, and Bangladesh through the 

Kafala system. 269 

 

Under the Kafala System, an employee is only allowed to work for his sponsor. As a result, 

many sponsors take away their migrant workers’ passports and identification cards once they arrive 

so as to prevent them from seeking employment with another company.270 As explained later in 

this chapter, many workers consider returning home or seeking other employment when they 

experience the harsh conditions that they must work and live in.271 If workers decide to leave their 

sponsors, harsh monetary penalties immediately await them: the workers must leave the country 

immediately and at their own expense instead of having their employers cover their return airfare 

at the end of their contract as it is usually the case.272  

 

Migrant workers receive an entry visa and a residence permit only if a Saudi citizen or 

company employs them. Sponsorship (kafala) requires the sponsor-employer (kafeel) to assume 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
266	
  Nora	
  Ann	
  Colton,	
  “The	
  International	
  Political	
  Economy	
  Of	
  Gulf	
  Migration”	
  in	
  Viewpoints:	
  Migration	
  And	
  The	
  Gulf	
  
(The	
  Middle	
  East	
  Institute,	
  2010)	
  [The	
  International	
  Political	
  Economy	
  of	
  Gulf	
  Migration];	
  Michele	
  Ruth	
  Gamburd,	
  
“Sri	
  Lankan	
  migration	
  To	
  The	
  Gulf:	
  Female	
  Breadwinners—	
  Domestic	
  Workers”	
  in	
  Viewpoints:	
  Migration	
  And	
  The	
  
Gulf	
  (The	
  Middle	
  East	
  Institute,	
  2010).	
  
267	
  Human	
  Rights	
  Watch,	
  “Saudi	
  Arabia	
  2014	
  Human	
  Rights	
  Report”	
  (2014)	
  Online.	
  
268	
  Ministry	
  Of	
  Labour	
  And	
  Social	
  Development,	
  Saudi	
  Arabia	
  Today	
  And	
  Tomorrow:	
  Challenges	
  And	
  Vision,	
  Labour	
  
Market	
  Report	
  3rd	
  ed	
  (2016)	
  at	
  10.	
  
269	
  Demography,	
  Migration,	
  and	
  Labour	
  Market	
  in	
  Saudi	
  Arabia	
  (2014)	
  Gulf	
  Research	
  Centre.	
  GLMM	
  -­‐	
  EN	
  -­‐	
  No.	
  
1/2014	
  [Demography,	
  Migration,	
  and	
  Labour	
  Market	
  in	
  Saudi	
  Arabia].	
  
270	
  The	
  International	
  Political	
  Economy	
  of	
  Gulf	
  Migration,	
  supra	
  note	
  266.	
  
271	
  Exploited	
  Dreams:	
  Dispatches	
  from	
  Indian	
  Migrant	
  Workers	
  In	
  Saudi	
  Arabia	
  (Bangalore:	
  Amnesty	
  International	
  
India,	
  2014)	
  [Exploited	
  Dreams].	
  
272	
  Labor	
  Law,	
  supra	
  note	
  43	
  at	
  art	
  40(2);	
  Labour	
  Immigration	
  and	
  Labour	
  Markets	
  in	
  the	
  GCC	
  Countries,	
  supra	
  note	
  
265	
  at	
  37.	
  



	
   55	
  

full economic and legal responsibility for the employee during the contract period.273 The kafeel 

signs a form issued by the Ministry of Labour whereby he (or she) declares that the foreigner works 

for him (or her), and informs the Immigration Department of any change in the labour contract 

(expiry, renewal or cancellation), or in the worker's address and civil status.274 The kafeel also 

pledges to send the employee back to their country at the employer’s expense upon termination of 

the contract.275 

 

This sponsorship system of course serves some purpose, and this is the focus of the next 

section. 

 

The Role of the Kafala System in the Economy 

 

The Kafala System serves several important economic functions for Saudi Arabia. For one, 

it has allowed Saudi Arabia to meet the rapidly increasing demand for labour that followed the oil 

boom.276 And it has done this while keeping labour costs low.277 In addition, by imposing 

responsibility for the employee on the sponsor, it has ensured that migrant workers do not become 

a burden on the Saudi economy. 

 

The Kafala System’s primary economic objective was to provide temporary, rotating 

labour that could be rapidly brought into the country in times of economic growth and expelled 

during an economic downturn.278 While the migrant worker is referred to as a ‘guest worker’ under 

the Kafala System, he/she is little more than a disposable economic commodity for his/her 

sponsor,279 because the main goal of the system is to supply labour that is critical to the delivery 

of essential goods and services. It is a demand-driven model because it leaves it to employers to 
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hire foreigners as and when the need arises. When an individual’s services are no longer required, 

his employer can simply decide not to renew his contract and repatriate him.280 

 

Thus, while making labour available in every industry, the Kafala System ensures that there 

is a balance between demand and supply of labour in Saudi Arabia. Essentially, when there is an 

increase in demand for labour, employers can hire foreign workers to satisfy it. On the other hand, 

when the need for labour goes down, especially during times of economic hardship, employers 

repatriate the migrant workers to ensure that there is not a surplus of workers. The system ensures 

that there is a healthy relationship between the need for labour and its availability on the market, 

a balance that is critical to a healthy and well-performing economy.281 

 

The Kafala System also has an important role in keeping the cost of labour at a minimum. 

It goes without saying that labour costs are a matter of concern not only for employers in the Gulf 

Countries but across the world as well. A majority of migrant workers in Saudi Arabia, especially 

unskilled ones, are willing to accept much lower wages than what would have to be paid to a Saudi 

national because they come from countries whose economies are weak.282 According to a report 

by the Saudi Ministry of Labor and Social Development, the average salary of non-Saudis in the 

private sector (which is where the overwhelming majority of foreign workers are employed) 

between 2004-2015 was a little under 2000 SAR, while that of Saudis was a little under 6000 

SAR.283 There was a similar disparity in the public sector, with non-Saudis earning a little over 

8000 SAR in 2015 in comparison to a little over 10000 SAR for their Saudi counterparts.284 

Individual examples of extremely low wages are also numerous. According to a Human Rights 

Watch survey, one Philippine restaurant worker reported being paid just $267 per month, while a 

maintenance worker reported that he earned only 270 riyals a month.285 Through the Kafala 

System, employers in Saudi Arabia are able to access a virtually limitless supply of such workers. 
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To these individuals, employment in Saudi Arabia, even when it pays very little, is a lifeline that 

keeps them and their families back home afloat.286 For employers, a seemingly limitless supply of 

cheap labour is the best thing they could hope for. The availability of cheap labour allows 

businesses to produce goods and services at extremely low costs, which have a spillover effect on 

the pricing of products in the market, making them more competitive and much cheaper.287 This 

is a tremendously positive effect of the Kafala system from an economic perspective.288 Indeed, 

since the implementation in 2011 of the Nitaqat program, whose aim was to increase the number 

of Saudi workers in the private sector, nearly 11000 firms were forced to shut down because of an 

increase in costs.289 Furthermore, total employment in the private sector decreased by 418,000 

workers.290 Unable to pass on costs to consumers, businesses downsized or simply shut down, thus 

negatively affecting the economy of Saudi Arabia. 

 

To be clear, the Kafala System is not used only to recruit masses of low-skilled workers. 

Foreign labour of all skill-levels and from all industries is brought to Saudi Arabia through the 

Kafala System, including highly skilled foreign professionals such as researchers, accountants, 

engineers, lawyers, doctors and professional administrators. Between 2005 and 2011, skilled and 

highly skilled workers made up 11-12.8% of all foreign workers in Saudi Arabia.291 Such 

professionals are vital to the Saudi economy, allowing it to grow and compete internationally.292 

The Kafala system is therefore not only a regulatory mechanism that everyone is forced to comply 

with, but also an engine for bringing foreign talent into Saudi Arabia.293 The integration of highly 

skilled migrants into the economies of the Gulf countries through the Kafala system makes them 

more competitive because of the services they offer.294 The competitive edge of these countries 

subsequently helps attract investment as well. The extremely high labour participation rate of 
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migrant workers in Saudi Arabia (e.g., 93% in 2016),295 as well as their contribution to its GDP 

are ample proof of how significant their contribution is to Saudi Arabia economy.296 

 

Finally, the Kafala System ensures that foreigners coming into Saudi Arabia do not become 

a burden on the Saudi economy. Before an employee leaves their home country, they have already 

signed an employment contract and have a job reserved for them for a specific period of time in 

Saudi Arabia.297 As a result, individuals who are unemployable are largely prevented from coming 

to Saudi Arabia. Moreover, the kafeel has full responsibility for a worker while he is in Saudi 

Arabia, including covering his health insurance expenses and his return trip to his home country.298 

Thus, any foreign worker in Saudi Arabia does not become a burden on the Saudi system. All in 

all, the Kafala System ensures that only employable individuals come to Saudi Arabia and that 

their time in Saudi Arabia does not impose too many costs on the Saudi government.299 

 

 Although the Kafala System serves some important functions, it also creates many 

problems, which are explored in detail in the next section. 

 

The Problems created by the Kafala System in Saudi Arabia 

 

The Saudi Basic Law of Governance enacted in 1992 was the first legislative act to grant 

certain rights and protections to foreign residents of the Kingdom, the most important of which is 

the right to file a lawsuit.300 The Kafala System, however, does not offer migrant workers the same 

rights. At the moment, one of the major criticisms leveled against the Kafala System by many 

human rights experts is that it allows many of the fundamental rights of migrant workers to be 
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violated.301 For instance, a citizen of a GCC country who is working in Saudi Arabia can enter and 

exit the kingdom as he wishes, whereas an individual who is under a kafeel must obtain permission 

from him/her as well as a visa to exit and subsequently re-enter Saudi Arabia.302 Likewise, a GCC 

national is free to change employers within Saudi Arabia as often as he chooses, while an 

individual who falls under the Kafala system can only work for the employer who sponsored 

him.303 

 

The following are most serious problems which continue to persist under the current Kafala 

System and which should be taken into account when considering possible reforms of the system: 

(1) cruel or undignified treatment of workers, (2) unsafe working conditions, (3) extremely low 

wages and non-payment of wages, (4) unreasonably long working hours, (5) restrictions on the 

movement of workers, (6) unavailability of Saudi Arabia citizenship to workers, (7) the limited 

ability of Saudi Arabia to bring skilled professionals from abroad and to nurture highly developed 

human capital at home, and (8) the damage to Saudi Arabia’s international reputation.304 It should 

be noted that some of these problems affect only migrant workers, while others affect Saudi Arabia 

as a whole. The problems which affect migrant workers are discussed next. 

 

Consequences of the Kafala System for Migrant Workers 

 

Under the Kafala System, a lot of migrant workers endure many infringements of their 

rights. Some of the abuses which occur before a migrant worker even sets foot in Saudi Arabia. 

Various intermediaries, often referred to as visa brokers or recruiting agents and responsible for 

setting into motion the chain of events that bring hundreds of thousands of migrant workers from 

developing countries to Saudi Arabia, often deceive future migrant workers to convince them to 

come to Saudi Arabia.305 In particular, when it comes to important questions of the legality of their 
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employment agreement, the tasks they will be performing, working and living conditions, working 

hours, and how much they will have to pay to their sponsor for their residency permit, recruiting 

agents grossly misrepresent the future that awaits them.306 An Amnesty International survey of 

former migrant workers in Saudi Arabia found that 19 out of 51 migrant workers reported that they 

had been deceived with regards to compensation, working and living conditions, working hours, 

or how much they owed their sponsor in monthly installments.307 

 

There are also many cases of cruel and undignified treatment of workers and the violation 

of their right to physical integrity, despite the fact that the Kafala System requires employers to 

treat workers with dignity.308 To begin with, a lot of migrant workers are made to live in collective 

households, which lack basic facilities, are overcrowded, unclean, and generally unsuitable to live 

in.309 Some types of migrant workers, such as domestic workers, are also vulnerable to physical 

and verbal abuse by their kafeel (sponsor). Although such abuse is rare, in some cases it can be 

quite severe. In one particularly extreme case, an Indonesian domestic worker reported that “from 

12 midnight to 2:30 a.m. my employer beat me with an electric cable.”310 Besides domestic 

workers, individuals employed in other jobs also face physical and verbal abuse, although less 

frequently. A 48 year old Indian man who had been hired as a driver but was put to work in a lodge 

for two years (between 2011 and 2013) was intimidated and beaten by his employer and denied 

payment of wages.311 To escape this situation, he sought an exit permit from his employer, which 

the latter granted on the condition that he sign a declaration that the wages owed to him had been 

paid.312 There are also cases of violence inflicted by the employee on the sponsor, but a discussion 

of this problem is beyond the scope of this thesis. 

 

In addition to humiliating treatment and a lack of respect for their right to physical integrity, 

unreasonable terms of employment and unsafe working conditions continue to be a problem faced 
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by many migrant workers. This is not, it should be clarified, a consequence of a lack of legal 

provisions in either domestic or international law on just and favourable conditions of work and 

occupational health and safety standards.313 Rather, it is due to an absence of enforcement. One of 

the more commonly reported problems is having to work extremely long hours.  In one case, a Sri 

Lankan national was often made to work 14 or 15 hours a day, 7 days a week.314 This is contrary 

to the requirement of Saudi law that a worker cannot be made to work more than 8 hours a day.315 

It is also a violation of the requirement to give at least one rest day per week.316 In this particular 

case, the individual was not paid overtime despite it being stipulated in his contract.317 Similarly, 

a survey of 51 Indian migrant workers found that 21 of them had been made to work well in excess 

of the 8-hour limit, in some cases 15-18 hours per day.318 One of these individuals, a cook, reported 

that while he had been informed at the time of hiring that he would have to work 12 hours a day, 

he actually worked close to 18 hours a day.319 Another, a mechanic, reported that while he had 

been told that he would be working 8 hour days, he often worked from 6:30am to 11pm.320 

Sometimes, he worked as late as 2am.321 What made matters worse is that some of these individuals 

were underpaid for the extra hours they had worked and sometimes not paid at all.322  In addition 

to working long hours, some migrant workers also face the problem of having to take up jobs that 

have no connection to their occupation. For instance, in 2011, a 53 year old Indian man who had 

been hired as a carpenter was made to work as a construction labourer performing tasks such as 

mixing cement, carrying bricks, and plastering.323 

 

Unreasonably low wages and delays in the payment of wages are yet another problem that 

migrant workers in Saudi Arabia face. Paying extremely low wages reduces migrant workers’ 
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ability to afford a reasonably high quality of life, support their families back home, and offer their 

children the chance to attain higher levels of education.324 As for withholding of wages, this is 

done for different reasons. Sometimes, it is to intimidate foreign workers and prevent them from 

leaving (as in the case of domestic workers who are likely to consider fleeing exploitative 

employment relationships).325 Sometimes, it is simply because the company does not have the 

money to pay its employees. For example, in 2016, nearly 150,000 workers in the Saudi 

construction industry had not been paid by their employers, in some cases for up to 10 months of 

work.326 This delay was largely a result of the economic downturn that was triggered by falling oil 

prices, and that caused many construction companies to shut down.327 In addition, Amnesty 

International India conducted a survey in which 17 out of 51 migrant workers (of Indian origin) 

reported that they had experienced arbitrary pay deduction, underpayment, late payment, and 

outright nonpayment.328 One of these individuals, Ali Akbar, who came from India to work as a 

carpenter in Saudi Arabia in 2012, described the events that transpired with his employer.329 When 

he first arrived in Saudi Arabia, his sponsor allowed him to work for other employers for several 

months.330 After this, he found a job at an oil rig but was asked by his sponsor to work in a 

construction agency that he was planning to start and promised 2000 riyals/month with 

overtime.331 He waited two months for work to begin, after which he worked 12 hours a day for 3 

months without being paid for any of it.332 When he demanded payment of his wages, he was 

threatened with arrest.333 Faced with no other options, Ali eventually fled from his employer and 

managed to return to India.334 Another case involved an electric networks instructor who had come 

to work in Saudi Arabia from Egypt and who lost his eyesight due to an electric fire. Although he 
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was treated for his injuries, he was never paid the 543,000 riyals in wages that were owed to him; 

instead, he was sent back to Egypt.335 

 

This problem is compounded by the fact that the movement of migrant workers, both within 

Saudi Arabia as well as outside it, is largely in control of their employer-sponsor. For example, 

while employees wait for wages to be paid, they do not have the option of seeking employment 

with another employer, since they must seek the permission of their current employer before doing 

so.336 Thus, they can either wait in Saudi Arabia at their own expense in the hope that they will 

receive at least some compensation for work done, during which time they must tolerate living in 

squalid conditions with barely enough food to survive, or return home in order to find other work. 

Whichever option they choose, they are faced with a whole host of new problems. They can only 

wait as long as the term of their employment contract has not come to an end. At the end of this 

duration, their employer must renew their visa in order for them to remain legally in Saudi 

Arabia.337 If the sponsor does not renew their visa and the migrant remains in Saudi Arabia to 

await the payment of their wages, they are considered to be illegal migrants who can face arrest 

and deportation by the Saudi authorities.338 This was exactly the ordeal that some of the 

construction workers in the example discussed earlier went through.339 

 

Even more troubling is the fact that even if workers forego the wages that they are owed 

and decide to leave Saudi Arabia, the situation remains in the control of their employer. In order 

to leave Saudi Arabia, workers must ask their employer to grant them an exit visa, return their 

passport if it is in the employer’s possession, and provide airfare for their trip home. If the 

employer is insolvent, as in the case of the construction companies who were unable to pay the 

wages that they owed to their workers, the worker finds himself in an even more perilous situation. 

 

Such restrictions on the freedom of movement of migrant workers are the source of a great 

deal of difficulty for these individuals. The freedom of movement, it should be remembered, is 
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something that is recognized as a fundamental human right by all major human rights 

instruments.340 Article 13 of the Universal Declaration of Human Rights requires countries to 

guarantee the right of movement to individuals: “(1) Everyone has the right to freedom of 

movement and residence within the borders of each state.” The Arab Charter contains a similar 

provision, stating that “Everyone lawfully within the territory of a State party shall, within that 

territory, have the right to freedom of movement and to freely choose his residence in any part of 

that territory in conformity with the laws in force.” The Universal Islamic Declaration of Human 

Rights (UIDHR), for its part, also affirms this right in article XXIII: “In view of the fact that the 

World of Islam is veritably Ummah Islamia, every Muslim shall have the right to freely move in 

and out of any Muslim country.”341 Under the current structure of the Kafala system, a foreign 

worker has his movement severely restricted by the prohibition on exiting and entering Saudi 

Arabia at will or even moving from one city to another, as well as the prohibition on changing 

employers.342 The fact that employers often confiscate the passports of migrant workers despite 

the fact that this has been prohibited since 2000343 only makes the situation of migrant workers 

even more deplorable.344 As a result, a migrant worker in Saudi Arabia becomes wholly dependent 

on his kafeel and cannot live freely or avail himself of opportunities that may be open to others. 

His movement become severely restricted for the duration of his contract, for he can neither move 

freely within Saudi Arabia, nor seek opportunities outside it. Tying the hands of a foreign worker 

in this manner likely also reduces their desire to stay in Saudi Arabia.345  

 

A final feature of the Kafala System that is worth highlighting for the purposes of the 

current discussion is that a path for citizenship is not offered to foreign workers in Saudi Arabia. 

This is contrary to the UDHR, as well as to the Arab Charter on Human Rights, which establishes 

in Article 29 that anyone who satisfies the criteria for nationality of a given country is entitled to 

be a national of that country. In Saudi Arabia, the criteria automatically exclude migrant workers. 
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Access to citizenship is extremely limited, so much so that even an individual who is born in Saudi 

Arabia to non-Saudi parents is not eligible for it.346 This thesis adopts the view that migrant 

workers who obtain employment in Saudi Arabia through legal means should have an avenue for 

settling permanently in Saudi Arabia. It is a violation of their rights under international law to 

make their presence in Saudi Arabia perpetually dependent on having employment there, and to 

send them back home if their job is terminated. 

 

The foregoing discussion clearly demonstrates that migrant workers in Saudi Arabia are 

wronged in many ways. However, one thing which is often forgotten is that the Kafala System 

also produces certain negative outcomes for Saudi Arabia as a whole. 

 

Consequences of the Kafala System for Saudi Arabia 

 

Saudi Arabia suffers various economic, political, and social consequences because of the 

way the Kafala System is designed. For one, the fact that migrant workers are not offered a path 

to be naturalized or otherwise to have some sort of permanent status in Saudi Arabia means that 

they never fully invest themselves in the country, for they know very well that they cannot stay 

there forever.347 As a result, they do not keep their money and their investments in Saudi Arabia.348 

Instead, they end up sending a large part of the money they earn to their home countries. This takes 

the form not only of monthly remittances to support family members in other countries, but also 

that of large amounts of savings accumulated over decades.349 In 1990, remittances from “foreign 

workers accounted for 20-66% of the total import bills of the Gulf countries.”350  

 

With respect specifically to Saudi Arabia, one study found that between 1970 and 2010, 

there was a statistically significant negative relationship between workers’ remittances and 
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economic growth in the short term.351 That is, the remittances sent by migrant workers to their 

home countries negatively impacted the economic growth of Saudi Arabia in the short term. This 

can be explained by the fact that instead of being spent on consumption or investment within Saudi 

Arabia, a substantial portion of migrant workers’ earnings were regularly sent home to support 

dependent family members.352 What’s even more troubling is that between 2005 and 2010, 

remittance outflows as a percentage of Saudi Arabia’s GDP increased from 4.5% to 6%,353 

suggesting that migrant workers are less and less interested in spending their earnings in Saudi 

Arabia. Irrespective of how long someone has worked in Saudi Arabia, he/she can have their job 

terminated and thus be forced to return to their home country. This possibility means that they 

must always keep the avenue for returning home open in the event that they lose their job. When 

these individuals leave, they also take the skills and experience they have acquired with them. And 

while this benefits their home country,354 it in effect results in a downgrading of the skill level of 

the Saudi workforce. 

 

Saudi Arabia’s competitiveness in the global economy and its Vision 2030 goals are also 

imperiled by the Kafala System. Cognizant of the changing demands of the global economy, Saudi 

Arabia is aiming through Vision 2030 to reduce its dependence on oil, develop a highly skilled 

domestic labour force, attract FDI from companies that are leaders in the information economy, 

and bring the best and brightest professionals to Saudi Arabia. The ability of Saudi Arabia to 

achieve these goals is severely restricted by the fact that there are significant shortcomings in the 

protection of migrant workers’ rights, which can make Saudi Arabia a less attractive destination 

for multinational corporations (MNCs) that require highly skilled workers.355 This is due to the 

link that has been observed between respect for human rights and the development of a highly-

skilled labour force.356 The absence of robust protections for human rights is similarly a 

disincentive for highly skilled foreign professionals to come to Saudi Arabia. The inability of being 

able to plan long-term because of the rule that foreigners must leave Saudi Arabia if their 
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employment has come to an end is sure to drive away individuals who want to build a life for 

themselves in the country over a long period of time.357 Furthermore, the prohibition against 

changing employers within Saudi Arabia, which effectively prevents individuals from availing 

themselves of better employment opportunities, might also cause Saudi Arabia to lose its appeal 

in the sight of skilled professionals.358 Finally, the fact that migrant workers must work in the 

occupation for which they were hired and are not offered opportunities to pursue further education 

or training might be viewed as a factor that devalues the acquisition of new skills. This too is likely 

to deter ambitious professionals who seek challenges and growth, and who might want to change 

from one kind of work to another because they find it more fulfilling.359 

 

How the Kafala System affects the international image of Saudi Arabia is also relevant to 

discuss here. The human rights abuses that occur in the context of the Saudi Kafala System can 

blemish Saudi Arabia’s reputation on the world stage, which can in turn have negative political 

and economic consequences for the country. For one, it can reduce its influence in global politics. 

Due to the criticism to which it is subjected by human rights organizations, Saudi Arabia already 

has very little soft power, that is, an ability to persuade others in the international community 

through diplomatic and cultural influence. For example, when it became chair of the UN Human 

Rights Council in 2015, widespread criticism by leading newspapers and media outlets 

followed.360 Similarly, in 2017, journalists and human rights organizations derided Saudi Arabia’s 

election to the UN Commission on the Status of Women.361 Such a bruised international image 

makes it difficult for Saudi Arabia to wield the kind of influence in matters of international 

governance that it would like to have. Instead of being able to lead initiatives for improving the 

global economy and solve various problems that the world faces, Saudi Arabia is often on the 

receiving end of criticism about its domestic practices. 
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This problem is compounded by the fact that Saudi Arabia’s negative reputation when it 

comes to respect for human rights also drives away foreign direct investment (FDI). As the 

discussion in chapter five will demonstrate, reputational effects have increasingly greater 

importance in the investment decisions of MNCs,362 so much so that MNCs often voluntarily 

conduct pre- and post-investment human rights impact assessments.363 

 

Conclusion 

 

The Kafala System is a legal regime for regulating migrant workers in Saudi Arabia that 

allows individuals and companies to sponsor individuals for the purposes of employment in Saudi 

Arabia. This system has, however, given rise to many problems, including allowing the violation 

of the rights of migrant workers and producing economic inefficiencies for the Saudi economy. In 

particular, it enables opportunistic visa brokers to persuade desperate individuals to sign 

employment contracts for work in Saudi Arabia by deceiving them about wages, working 

conditions, living standards, and the sponsorship fee. Furthermore, once migrant workers arrive in 

Saudi Arabia, a lot of them endure cruel and undignified treatment, unsafe working conditions, 

extremely low wages, non-payment of wages, unreasonably long working hours, and restrictions 

on their movement. They are also ineligible for Saudi citizenship, meaning that they will one day 

have to leave Saudi Arabia irrespective of how much they have contributed to the country. 

 

Migrant workers are not, however, the only ones who lose under the current Kafala System. 

Saudi Arabia’s economy also suffers because of remittance outflows, the departure of foreigners 

who acquired new skills and experience in Saudi Arabia, and the loss of FDI due to reputational 

concerns and a limited supply of highly developed human capital. Likewise, Saudi Arabia’s 

political influence is reduced by the damage to its international reputation. 

 

As it will be shown in the subsequent chapters, it is important to reform the Kafala System 

if Saudi Arabia wants to accelerate its economic growth, attract highly skilled workers, and 
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improve its global image. The next chapter analyzes the origins, development, and functioning of 

the Kafala System from an NIE and PD lens. 
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Chapter Four: Analysis of the Kafala System 

 
The Kafala system, which is also referred to as a sponsorship system, regulates migrant 

workers in various countries in the Middle East. In Saudi Arabia, the Kafala system is designed 

according to economic as well as political considerations. While it has been key in the management 

of migrant workers in Saudi Arabia, the Kafala system has also been misused in several instances. 

Given the likelihood of abuse of migrant workers in the Kafala system, the protection of human 

rights must inform how the system works to a much greater extent than they presently do. As a 

member of the United Nations and a signatory of various human rights conventions, Saudi Arabia 

is responsible for ensuring that migrant workers and their rights are protected. Recently, many 

changes have been made to Saudi labour law which makes it more beneficial for Saudi nationals; 

however, similar benefits have not been extended to foreign nationals.364 

 

This chapter begins by providing an overview of the laws and regulations that apply to 

migrant workers in Saudi Arabia. It then proceeds to explain the causes of the misuse of the system. 

Subsequently, it analyzes the Kafala System from an NIE lens, demonstrating that its design 

reflects the desire to advance economic and political goals while remaining rooted in the teachings 

of the Islamic faith. Questions of the protection of universal human rights were not therefore 

central at the time at which the Kafala System was conceived. The chapter furthermore shows that 

although the Kafala System was successful in advancing Saudi Arabia’s political and economic 

goals, it has since become a path-dependent institution. As a result, it continues to operate without 

substantial changes despite the fact that it leads to suboptimal outcomes, such as making Saudi 

Arabia a less attractive option for foreign investors in the technology sector and causing economic 

loss to Saudi Arabia through remittance outflows, as well as a loss of human capital in the form of 

the repatriation of workers who acquired new skills in Saudi Arabia. The path-dependence of the 

Kafala System is due primarily to self-reinforcing mechanisms like coordination and network 

effects that result in high switching costs, as well as the build-up of adaptive expectations. In 

particular, so much benefit flows to other segments of Saudi society from the Kafala System that 
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it would impose significant costs in the short term to change. The modernization of Saudi Arabia’s 

infrastructure, the low cost of various good and services which Saudis enjoy, and the ample supply 

of well-paying public-sector jobs for Saudis are all tied to the importation and use of large amounts 

of cheap migrant labour. Given the high quality of life that this labour facilitates for many segments 

of Saudi society, it is difficult to change the adaptive expectations of these individuals. 

 

Reforming such a system requires paying attention to institutional interdependencies and 

capitalizing on any critical junctures. This thesis argues that the current circumstances are indeed 

a critical juncture for Saudi Arabia as the country is keenly aware of the need to reduce its 

dependence on oil. Furthermore, it asserts that it is necessary to show that economic growth and 

political stability can be further enhanced through reforming the Kafala System. Finally, it is 

important to show that increasing human rights protections for migrant workers is strongly 

supported by the teachings of the Islamic faith. 

 

 Before proceeding to an in-depth analysis of the Kafala System, it is first instructive to 

summarize the laws and regulations that apply to migrant workers in Saudi Arabia. 

 

Laws and Regulations Governing Migrant Workers in Saudi Arabia 

 

There is a broad range of laws and policies that apply to migrant workers in Saudi Arabia. 

While only Saudi labour law applies to Saudi workers, migrant workers are governed by both 

labour law as well as the specific rules of the Kafala system. What can and cannot be done under 

the Kafala system, as well as questions pertaining to working hours, wages, the termination of an 

employment contract, and the nature of an employment contract are all addressed in either Saudi 

labour law, which is set out primarily in Regulation M/51,365 or the Residence Regulations,366 the 

two primary legislative instruments that govern the regime of Kafala. In addition to these 

documents, the employment contract between an employer and a migrant worker also governs 

certain matters which are left to the discretion of the contracting parties.367 Finally, there exist a 
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few royal decrees that apply to matters that are not addressed by the aforementioned laws. Some 

of the important features of these laws will be summarized in the paragraphs that follow.  

 

According to Saudi labour law, migrant workers must have an employment contract which 

regulates the terms of their employment.368 Just as for Saudi nationals, this contract must be in 

writing.369 It is furthermore necessary for the contract to be written in Arabic (since Arabic is the 

official language of Saudi Arabia).370 Saudi Labor law also establishes the minimum entitlements, 

such as salary and employment benefits,371 that must be guaranteed to migrant workers in their 

employment contracts.372 In particular, it sets out requirements for the payment of wages in a 

timely manner, stating that workers who are paid a daily wage must be paid at least once a week, 

while those who are salaried must be paid at least once a month.373 The duties and tasks that 

workers are expected to complete during their period of employment must likewise be set out in 

the employment contract.374 Furthermore, workers and employees cannot make any changes to a 

contract once it has been signed; their only option is to terminate it. The cost of repatriation of an 

employee whose contract has been terminated is the responsibility of the employer.375 

 

As a general requirement, employers must “treat workers with due respect and refrain from 

any action or utterances that may infringe upon their dignity and religion.”376 Saudi labour law 

also requires employers to provide safe and humane conditions of work. In particular, article 121 

of the Labour Regulation states that “an employer shall maintain the firm in a clean and hygienic 

condition. He shall provide lighting, supply potable and washing water and comply with other 

rules, measures and standards of occupational protection, health and safety.”377 An employer is 

also required to take “the necessary precautions to protect the workers against hazards, 
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occupational diseases, the machinery in use, and shall ensure work safety and protection,” and to 

“post in a prominent place in the firm the instructions related to work and workers safety.”378 

 

Migrant workers need approval from the Labor and Interior Ministries to work in the 

country, and their entry into the country must be through a sponsor.379 Entry onto Saudi Arabian 

soil, employment within its boundaries, and departure from the jurisdiction must all be done under 

the supervision of a Saudi Arabian citizen or company. The term of the employment contract of a 

migrant worker is capped at a maximum of two years, with the possibility of renewal by the 

sponsor. 380 

 

Under the policies and laws regulating migrant workers, female migrant workers are only 

allowed to work in jobs and industries that do not qualify as hazardous.381 In particular, a list of 

jobs and industries which expose workers to poisoning by lead, accompanied by directions for 

preventative measures that employers must take, have been established by ministerial decree.382 

Since Saudi Arabia has ratified the Underground Work (Women) Convention,383 women also 

cannot be made to work underground in mines.384 In addition, according to Article 150 of the 

Labour Regulation, night shifts that last for 11 hours or longer cannot be assigned to women.385 

There is a also a recent royal decree prohibiting the use and manufacturing of tobacco in Saudi 

Arabia, meaning workers – including women – cannot be asked to perform tasks that involve such 

manufacturing.386 On the other hand, there are some contexts in which only women are allowed to 

work, such as women’s accessories shops.387 On a related note, it should be clarified that female 

workers must work in a separate office or section from their male counterparts.388 Similarly, they 
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must dress in clothes that are “decent, loose, and non-transparent.”389 Finally, the 2016 

implementing regulations of the labour law explicitly state that compliance with the requirements 

of the Shari’a is mandatory for all workers in an establishment.390 It is therefore fair to say that 

while some areas of the law have been liberalized, this area has not seen substantial changes. 

 

Saudi labour law also establishes various rules concerning the medical screenings that 

employers can and, in some cases, must conduct on the individuals they are planning to hire.391 

The medical history of the migrant workers must be assessed at an accredited expatriate 

examination center in their home country before they can be hired.392 Migrants must then undergo 

a second examination upon arrival in Saudi Arabia to determine if they are indeed medically fit 

for employment.393 Potential employees must not have suffered from any neurological or nervous 

diseases, such as epilepsy and melancholia, during their lifetime.394 Likewise, they must be free 

from any allergies. They must have eyesight that is suitable for the job for which they are being 

hired, and they must not be suffering from any contagious eye diseases.395 They must have normal 

hearing power, their blood pressure must be within normal limits, and their heartbeat should be 

regular, consistent, and free from “congenital defects and organic diseases.”396 The potential 

migrant must not suffer from bronchial asthma, tuberculosis, or other lung diseases. 397 In addition, 

they must not have any of the following infectious diseases: HIV AIDS, Hepatitis (B) Surface 

Antigen Positive and Anti HCV, Microfilaria Positive & Malaria Blood Film Positive, Leprosy 

Patient, Venereal Diseases, VDRL Positive and TPHA Positive.398 The following non-infectious 

diseases must similarly not be found: Chronic Renal Failure, Chronic Hepatic Failure, Congestive 

Heart Failure, Uncontrolled Hypertension, Uncontrolled Diabetes Mellitus, known case of cancer, 

Psychiatric Diseases and Neurological Disorders, physical disability (e.g., colour blindness for 
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drivers, deafness), any major operation, hemoglobin below 10 mg/dl.399 Besides these conditions, 

screening for other medical conditions is optional. The medical screening of expatriates who want 

to work in Saudi Arabia has not been the subject of much discussion in the literature critiquing the 

Kafala system. Overall, it is a regime that is necessary and that achieves its objectives. Some 

authors have, however, pointed out that the rate of workers that are deemed to be medically unfit 

after their assessment in Saudi Arabia is lower than the comparable rate found in other GCC 

countries, which suggests that test standards and quality assurance processes should be reassessed 

and perhaps made more stringent.400 More importantly, “The lower than expected numbers of 

registered expatriate workers in this worker fitness-screening programme suggest that reporting 

system for data from all authorized centres to the MOH [Ministry of Health] must be improved.”401 

 

Besides compulsory health assessments, employers in Saudi Arabia are also allowed to 

screen their potential employees for drug use. Alcohol is strictly prohibited, as are other drugs, and 

their possession is harshly punished under Saudi criminal law.402 

 

With respect to the question of wages and working hours, the laws and policies concerning 

migrant workers do not stipulate a minimum wage.403 However, where a wage is not specified in 

the employment contract, the employer must pay the worker the wage that is paid to a migrant 

worker who does the same type of work in the employer’s firm, or the wage that is normally paid 

to someone of that profession.404 Typically, the employment contract specifies the wage that the 

worker will receive. Upon termination of the employment contract, a migrant worker is entitled to 

the payment of their salary. With respect to working hours, labour law forbids migrant workers 

from working more than 8 hours a day (or 9 hours a day in certain industries).405 In addition, all 

migrant workers are exempt from work on Fridays (as are Saudi nationals). While at work, the 

migrant workers are entitled to a break after not more than five hours of work, the length of which 
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should be a minimum of 30 minutes.406 They are additionally entitled to payment for overtime 

services that they have rendered. 

 

Islamic law forms a central part of the law of Saudi Arabia. According to the Islamic law, 

migrant workers should not be mistreated or punished. This is because in the Shari’a, every human 

being has a right to be treated in a dignified manner.407 Human safety and security are also 

guaranteed under the Qur’an which is considered to be the constitution of Saudi Arabia.408 The 

Labour Regulation moreover explicitly requires employers and workers to adhere to the Shari’a in 

implementing its provisions,409 and it also establishes a Commission for the Settlement of Labour 

Disputes to handle matters arising from rights and duties that are set out in it.410 Furthermore, its 

section dealing with the duties of employers codifies some of the requirements of the Shari’a that 

deal with the treatment of workers.411 As for the procedure for filing complaints with the 

Commission for the Settlement of Labour Disputes, this can be found in articles 220 through 228 

of the Labour Regulation.412 

 

In the next section, some of the reasons for the deplorable condition of migrant workers 

under the Kafala System are explored. 

 

Causes of Misuse of the Kafala System 

 

The Kafala system has been misused on several occasions, as manifested in the accounts 

of the abuses suffered by migrant workers.413 Many cases have been documented, while others 
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remain unknown despite the abuse that many migrant workers encounter.414 It is important to 

analyze the just why migrant workers’ rights are not respected. 

 

To begin with, until 2000, employers had the power to confiscate the passports of the 

workers that they sponsored.415 Even after it was forbidden, many employers continued to engage 

in the practice. This created a substantial power imbalance between employer and worker, and 

contributed in large part to the misuse of the Kafala system. Upon arrival in Saudi Arabia, many 

employers immediately took away the passports of their workers. This made workers completely 

dependent on their employer and took away their power to negotiate in the event of disputes or 

disagreements, particularly when they were asked to perform duties that were over and above what 

was stipulated in the employment contract. Migrant workers do not have the option to quit while 

their passports are in the possession of their employers. And despite the introduction of a regulation 

in 2015 which increases the fines for taking an employee’s passport without his consent,416 many 

employers continue to confiscate their employees’ passports, either because of the limited chances 

of actually being penalized or because the fine is a meaningless amount for them. An employer 

who keeps the passport of a worker against his wishes faces a fine of 2000 Saudi Riyals.417 This is 

a meaningless amount for most large companies that import low-skilled labour into Saudi Arabia, 

and the toothless character of the new regulation has done nothing to discourage the confiscation 

of the passports of migrant workers. 

 

Another factor that allows employers to misuse the Kafala system is the power to force the 

worker, in the event that he/she quits, to reimburse them for the initial recruitment fee paid by 

them. This mechanism encourages misconduct on the part of large corporations.418 These 

corporations subject migrant workers to inhumane working conditions, provide them with 

inadequate and unsanitary accommodations, and exploit them in countless other ways.419 In one 
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case, Bangladeshi plumbers were forced to “work 10 to 12 hours a day, and sometimes throughout 

the night without overtime pay”420 as they repaired underground water pipes in a Saudi 

municipality. These workers had to borrow money from their compatriots just in order to be able 

to buy food because they were not paid for the first two months of employment.421 Another case 

involved an Indian migrant who was only paid $133 US per month for working 16 hours a day.422 

Yet another story is that of a Bengali butcher who was forced to leave Saudi Arabia without being 

paid for 6 months of work.423 The egregious conduct of corporations towards the migrant workers 

they hire reflects the huge power imbalance that exists between the two sides in this contractual 

relationship. This imbalance allows corporations to exploit and abuse workers without being held 

accountable in many cases. 

 

The abuses of the Kafala system can also be attributed to the lack of understanding by the 

migrant workers of the terms and conditions of their employment contracts. Employment contracts 

are written and signed in Arabic even though many of the workers are from countries where Arabic 

is not spoken. Essentially, migrant workers sign an agreement the terms of which they do not 

understand. In Islamic law, a contract is valid and has binding force only if both parties have a full 

understanding of its terms and conditions.424 The lack of knowledge by the migrant workers of 

their contracts is an enormous loophole that facilitates the misuse of the Kafala system,5 and that 

should be remedied. It goes without saying that it exposes workers to an increased likelihood of 

being subjected to abuse and overwork. It is also worth mentioning that most potential migrant 

workers are in dire need of a source of income, while their future employers have significantly 

more economic power than them. The signing of the work contract in these circumstances can be 

best described as having been arrived at under duress.425 Under Islamic law, duress is one of the 

factors for which a contract can be vitiated.426  Islamic law of contracts moreover places an 

enormous emphasis on the fairness of the exchange between two parties, so much so that it 
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considers it to be more fundamental to the valid formation of a contract than the expression of an 

offer and acceptance.427 According to one author, 

 
“It is the subjective approach of seeking a genuine accord of wills which dominates 
the Islamic notion of mutual agreement rather than the more objective criteria of 
Western law […] Islamic law stresses more on the subjective aspect than other legal 
systems. In other words, the attitude of Islamic jurists endeavors to understand the 
total context or the real situation by examining the real intention of the individual. 
That is to say that it seeks for substance, and is not overly concerned with 
formalism. Concerning contracts, it attempts to find not a formal consent but a 
substantial and real one.”428 

 
As a result, the mere fact that there is an extreme disequilibrium in the values exchanged 

can be the basis for vitiating consent in Islamic law.429 

 

There are formal procedures and institutions under the Kafala system to address grievances 

that employers and employees have,430 but few migrant workers actually avail themselves of 

them.431 Saudi labour law gives workers the right to file a complaint with the Commission for the 

Settlement of Labour Disputes for things such as wrongful termination,432 insufficient 

compensation for injuries,433 the imposition of penalties by the employer pursuant to the Labour 

Regulation,434 as well as any other labour dispute that arises out of rights guaranteed in the Labour 

Regulation.435 Employers are furthermore obliged to give workers a sufficient amount of time to 

exercise their rights under the Labour Regulation without any deductions from their wages.436 Why 

then do workers not seek redress before the Commission for the Settlement of Labour Disputes? 

For one, they do not understand how these systems work and what sort of remedies are available 

to them.437 On top of this, they fear reprisals on the part of their employers if they file a formal 
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complaint.438 The simple termination of their contract by their employer can result in the workers 

having no means of supporting themselves and their families back home, who are entirely 

dependent on the remittances that the workers send.439 As a result, migrant workers choose to 

tolerate the treatment they are subjected to and remain silent even in the face of extremely 

inhumane working and living conditions.440 It is also important to mention that migrant workers 

do not have a right to go on strike to protest unfair wages or unsanitary working conditions.441 

 

All in all, migrant workers have limited rights in Saudi Arabia while their much more 

financially powerful employers wield a great deal of control over them and are unlikely to be 

penalized for acts such as cruelty, overwork, denial of fundamental rights, or administering harsh 

punishments. This, combined with a culture of asymmetrical legal protections for Saudi Arabian 

nationals vis-a-vis foreign workers, has allowed for the abuse of the Kafala system. Legal reforms 

of the Kafala System are the first necessary step for both enhancing the rights protections afforded 

to migrant workers and streamlining the process to make it economically efficient.442 

 

Having explained how employers and corporations misuse the Kafala System, it is now 

appropriate to assess why it is designed the way that it is. To do this, this thesis uses the approach 

of New Institutional Economics. 

 

A Look at the Kafala System from an NIE Lens 

 

New Institutional Economics (NIE) defines institutions as “rules […] and norms of 

behaviour that structure repeated human interaction”443 and holds that it is important to understand 

the institutional environment of a society in order to understand its political and economic 
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situation.444 The institutional environment is made up of both formal laws and informal rules, 

culture, religion, and values.445 It is crucial to take these features into account in order to 

understand a society’s economic development.446 This section explains the emergence of the 

Kafala System in the context of the institutional environment of Saudi Arabia, demonstrating that 

its design reflects various economic and political objectives alongside a desire to ensure that all 

legal institutions are based on the Islamic tradition. However, since the specific features of the 

framework governing migrant workers that the Saudi Kafala System establishes are quite distinct 

from the Islamic rules of Kafala, it is clear that its main purpose is increasing Saudi Arabia’s 

economic growth. 

 

A sponsorship system for migrant workers, like any legal framework aimed at addressing 

a new situation, had to be given an Islamic justification in order to be considered legitimate in 

Saudi Arabia. Muslims have been in the Arabian peninsula since the founding of Islam, and Islam’s 

two holiest sites are also in modern-day Saudi Arabia. It comes as no surprise then that the Saudi 

state was established as an Islamic state. In addition, the Saudis were preceded by a series of 

dynasties who were also followers of the Islamic faith and who were guided by Islamic principles 

in their manner of governance. Thus, the Islamic religious tradition on which the Saudi state is 

based is one which has been, in one form or another, the basis of the law in the region for more 

than a millennium.447 Beginning with the Abbasid caliphate in the 8th century, the Shari’a became 

the primary source of law for the Arabian Peninsula.448 The Ottomans, the immediate predecessors 

of the Saudis who ruled the Arabian Peninsula between 1517 and 1918, used the four traditional 

schools of Islamic law as the primary sources of law for the region.449 In the Hejaz region – which 

includes the holy cities of Mecca and Medina – the Hanafi and Shafii schools were followed, while 

in the Nejd – modern day Riyadh – the Hanbali school was preferred.450 Nevertheless, it is worth 

noting that pre-Islamic local customary law – known as ‘urf’ – continued to serve as the main 
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source of law among the Bedouin tribes of Nejd (central Arabia) until the early 20th century.451 

The Saudis emerged from the Nejd and gradually conquered more and more territory from the 

Ottomans.452 As they did so, they also promoted adherence to their strict interpretation of Islam 

throughout Arabia.453 When the Saudis conquered the Hejaz in 1925, the Hanbali school of law, 

which was the strictest of the four traditional schools of Sunni law, was made its official law.454 In 

1932, the Kingdom of Saudi Arabia was established under the rule of the Al-Saud family.455 There 

is no official constitution for Saudi Arabia, but the Basic Law of Governance, which in effect 

serves a constitutional purpose, states in its first article that the Constitution of Saudi Arabia shall 

be the Qur’an and the Sunnah – the actions and sayings of the Prophet of Islam.456 Despite the 

challenges that were presented by the transformation of a nomadic people into inhabitants of a 

sovereign nation-state457 and the transition from an agrarian society into a highly industrialized 

urban one demanding new legal structures to govern a plethora of novel situations,458 the rulers of 

the new Saudi state made a commitment to basing the legal institutions of their state on a source 

that was both familiar and accepted – the Islamic Shari’a.459 

 

However, at the same time as they were committed to ensuring that all legal institutions 

were inspired from the Islamic tradition, they also had to be responsive to the economic 

opportunities and political circumstances of that time. The discovery of oil around the time of the 

founding of Saudi Arabia presented many new economic opportunities and challenges. It held the 

promise of rapid economic development and prosperity, but it also required an enormous amount 

of labour to bring this promise to fruition. The native population of Saudi Arabia at this time was 

very small460 and incapable of taking up many of the jobs that needed to be performed to realize 
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the potential of the discovery of oil.461 As a result, it was necessary to hire foreign workers in large 

numbers to come and take on these roles.462 The introduction of the Kafala System can in large 

part be explained by this economic need, for it was both based on the Islamic faith (at least 

nominally) and responded to the requirements of the country and economy at that time.463 Thus, a 

system of sponsorship inspired by the Islamic System of Kafala was established. It is important to 

note that initially, foreign workers were able to acquire citizenship and thereby become entitled to 

the same socioeconomic rights as native Saudis.464 The rules of the Kafala System have, however, 

changed substantially since its inception. 

 

Initially, most migrant workers came from other Arab countries like Yemen, Egypt, Jordan, 

Syria, and Iraq. They were given an avenue to acquire Saudi citizenship because of the insatiable 

demand for labour in Saudi Arabia during these years.465 These migrants worked for both public 

and private companies and performed all kinds of jobs from construction to blue and white collar 

work.466 Yet, demand for migrant workers grew even further as the oil-producing countries, 

including Saudi Arabia, gradually acquired greater control over the pricing of crude oil thanks to 

privately or semi-privately owned companies like ARAMCO and BP.467 The increasing demand 

for oil throughout the 70s and 80s, combined with the oil embargo of 1973-1974, generated 

enormous wealth for the oil producing countries and further fueled the demand for foreign 

labour.468 Between 1973 and 1987, continuously rising oil prices generated large revenues for 

Saudi Arabia469 and saw “massive inflows of Arab immigrants.”470 Saudi Arabia, like its 

neighbours in the region, was able to use the wealth generated from oil to finance socio-economic 

development projects in many sectors, including agriculture, education, industry, infrastructure 

and service delivery.471 The impressive levels of economic development that were achieved by the 
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oil-producing countries during this time were only made possible through the importation of 

foreign labour.472 According to some estimates, the 1970s saw a 72% increase in the foreign labour 

force in the GCC countries.473 

 

In late the 1980s, with the onset of a recession in the GCC countries, migration trends 

changed in an unexpected manner. Not only did the large numbers of foreign nationals that had 

come to Saudi Arabia during the 70s and 80s stay in Saudi Arabia,474 a greater number of foreign 

workers from Southeast Asia began to arrive.475 As a result, whereas foreign workers from other 

Arab states comprised 68% of the total foreign labour force of two million in the GCC countries 

in 1975, this figure was just 55% (of a total foreign labour force of 5 million) in 1983.476 In Saudi 

Arabia, the shift was even more dramatic, with the labour force being transformed from 90% Arab 

in 1975 to only 30% in 1985.477 

 

The recession was not, however, the main cause of the decline in the number of Arab 

migrants in GCC countries, since this decline began well before the recession and was only 

accelerated by it. Indeed, as early as the 1960s, “Arab immigrants began to be considered as a 

source of political activism and potential threats to oil producing states.”478 As a result, throughout 

the 1960s and 70s, oil-producing states made the criteria for naturalization gradually stricter and 

stricter.479 This was achieved by requiring individuals to prove their Saudi lineage.480 By 1975, it 

was almost impossible for an immigrant to be naturalized.481 As non-citizens did not enjoy the 

same socio-economic and political rights as Saudi nationals, many Arab immigrants lost interest 

in working in Saudi Arabia.482Asian immigrants, on the other hand, were willing to settle for much 

less and came to be preferred as migrant workers. In particular, they had lower wage expectations 
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and did not make claims to Saudi citizenship.483 They also did not participate actively in political 

life or draw on the resources of the welfare system that was meant to exclusively serve citizens.484 

Their attitudes were thus much more in line with the “anti-integration policies that were aimed at 

[…] excluding non-nationals from both the welfare system and the polity.”485 It made more sense 

from the Saudi point of view to facilitate the migration of these individuals rather than that of 

Arabs from neighbouring countries. By bringing migrant workers from South Asia and South East 

Asia, labour costs and the likelihood of political upheaval could be minimized,486 all the while 

ensuring that the economic growth of Saudi Arabia was not impeded. 

 

Over and above purely economic motives, there were also regional political imperatives 

that influenced the choice of countries from which the GCC countries accepted migrant workers, 

and that vindicated reforms to the Kafala System that excluded migrant workers from Saudi 

citizenship and the extensive socioeconomic rights that accompany it. The 1991 Gulf War, in 

which the Palestinian Liberation Organization expressed its disapproval of the use of force against 

Iraq, had significant repercussions for the Palestinian diaspora in the GCC countries.487 According 

to some estimates, 350 000 Palestinians were forced from Kuwait and 100,000 from Saudi Arabia 

in the aftermath of the war. The nationals of other Arab countries who had supported Iraq during 

the Gulf War were similarly sent back. In total, the war led to the exodus of around 2 million 

workers of Arab origin from the Gulf, accelerating “the replacement of Arabs by Asian and 

Southeast Asian workers.”488 

 

As more and more workers from Asia were brought as migrant workers to the GCC 

countries, these countries developed policies to make sure that the wealth created by the oil boom 

stayed in their territory as much as possible.489 Thus, migrant workers were never offered 
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permanent residence or citizenship, and those among them who were in low-skilled jobs were paid 

menial wages. While this was no doubt unfair towards them, it nevertheless ensured that Saudi 

Arabia experienced rapid economic growth. It was instrumental in driving Saudi Arabia’s 

economic growth and enabling it to benefit fully from oil.490 The modified Kafala System thus 

provided a framework within which hundreds of thousands of foreign workers could be brought 

to Saudi Arabia to serve its economic needs without having to share much of the oil wealth of the 

country with them.491 The breakneck speed at which the Saudi economy grew was thus made 

possible in large part by the Kafala system.492 The history of the economic development of Saudi 

Arabia is unintelligible without speaking about the essential role played in it by this system. 

 

Today, the Kafala System is in need of reform as it is no longer as efficient in furthering 

the goals of economic growth and political stability. However, it is crucial that any reforms are 

justified not just by demonstrating their economic relevance, but by reference to the teachings of 

Islam, since the Kafala System, like every other legal institution in Saudi Arabia, aspires to reflect 

these teachings. The theory of Path Dependence, which is the topic of the next section of this 

chapter, can be particularly helpful in designing a reform strategy for the Kafala System that is 

responsive to the unique trajectory of development of Saudi Arabia’s legal and political 

institutions. 

 

Understanding the Kafala System as a Path Dependent Institution 

 

As demonstrated in the chapter on human rights and FDI, the changing relationship 

between human rights and FDI means that the Saudi Kafala System is no longer appropriate for 

achieving Saudi Arabia’s economic and political goals. Nevertheless, it remains the primary means 

for hiring migrant workers in Saudi Arabia. While the last few years have seen a few minor changes 

to the Kafala System,493 the fact remains that it continues to create political and economic 

inefficiencies and fails to respect many of the rights of migrant workers. The economic 
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consequences range from remittance outflows and a shortage of loss of developed human capital 

to a reduced ability to attract FDI. It is therefore important to explore why it is that the Kafala 

System continues to operate according to a framework that produces suboptimal outcomes. 

 

This thesis argues that the primary reason that the Kafala System continues to operate 

without change is that it has become a path-dependent institution. Path Dependence theory posits 

that institutions and networks of institutions develop in ways that reinforce their own mode of 

operation, thus entrenching them deeper into society.494 When faced with inefficiencies or new 

situations, they tend to use already existing knowledge and ways of doing things to address them. 

Furthermore, institutions gradually become resistant to change through self-reinforcing 

mechanisms, high switching costs arising from learning effects and coordination effects, and 

negative adaptive expectations.495  

 

In PD theory, there are three primary features of every institutional arrangement. First, 

there is the starting position, which can be a result of a set of initial choices or random events.496 

In the case of the Kafala System, it was the result of certain choices that were made in light of 

political, economic, and social considerations. The question of how to regulate the hiring of foreign 

workers was a novel question for the Saudi legal system since there was not a large number of 

migrant workers in Saudi Arabia before the oil boom.497 The legal system in what is today Saudi 

Arabia has been based on Islamic law for more than a millennium. While the particular interpretive 

schools (from within the Islamic tradition) that have been applied have varied, there has generally 

been a commitment to following the commandments of sacred Islamic law. Given Saudi Arabia’s 

Islamic roots, the Saudi government turned to the Islamic System of Kafala to develop a 

sponsorship system for bringing migrant workers into the country.498 From the point of view of 

Path Dependence theory, the decision to turn to the Islamic legal tradition to develop a system for 

sponsorship was a natural step for a country that considers the Qur’an and Sunnah to be its 

constitution, since institutional actors are wary of the unknown. As John Bell argues, when a legal 
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system faces a new problem, it relies on already known and familiar legal concepts and categories 

to resolve it.499 However, when a society uses an accepted and familiar legal system to address a 

new problem, it is effectively cultivating path dependency.500 It might be asked at this point if the 

framework of the Kafala system is entirely a reflection of Islamic principles. Indeed, it would be 

facile to characterize the modern Kafala systems found in Saudi Arabia and other GCC states as 

emulating the Islamic concept of Kafala. This view is strengthened by the fact that the legal 

framework of Kafala in Saudi Arabia has been codified in the Labor Law,501 its implementing 

regulation,502 and the Residence Regulations.503 This is unlike most of the aspects of commercial 

and contract law, which are not codified since they are based directly on sacred Islamic law.504 As 

explained earlier in this chapter, many of the rules of the Kafala system reflect economic and 

political considerations. Therefore, the initial choices which established the structure of the Kafala 

System were not just a reflection of a desire to use Islamic teachings as the basis of all legal 

institutions, but also of political and economic considerations. 

 

PD scholars theorize that initial choices can be reinforced by ‘feedback effects’.505 This is 

the second main feature of an institutional arrangement and according to this thesis is what 

occurred in the course of development of the Kafala System. The Kafala System achieved exactly 

what it had been designed for, namely, facilitating the economic growth of Saudi Arabia and 

improving its political stability. This feedback effect (i.e., positive outcome that an institutional 

arrangement produces, thereby strengthening the legitimacy of that arrangement) further 

entrenched the Kafala System. The Kafala System satisfied a very important need of the Saudi 

economy, powering economic growth at an unprecedented scale. All the while, it was also an 

institution whose rules could be traced to Islamic law, thus giving it necessary political and social 

legitimacy. 
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Yet another positive feedback effect of the Kafala System was that it allowed Saudi Arabia 

to increase political stability. In particular, the changes that were made to the Kafala System 

between the 1970s and 1990s, which effectively excluded Arab migrant workers from acquiring 

Saudi citizenship, helped reduce the threat of political turmoil. By putting a stop to the 

naturalization of Arabs from neighboring countries who were considered capable of politically 

organizing themselves and challenging the legitimacy of the government, the government was able 

to keep political unrest at bay. Against this backdrop, it is understandable why many within the 

Saudi government view the Kafala System as indispensable. In the language of Path Dependence 

theory, this is the feedback effect of an institutional arrangement.506 

 

As mentioned earlier, institutional arrangements have three aspects to them, (1) the initial 

choices that lead to the selection and implementation of a certain institutional arrangement, (2) the 

feedback effects that reinforce the initial choices, and (3) the switching costs that reduce the appeal 

of alternative arrangements.507 In the case of the Kafala System, the initial choice of this 

institutional arrangement was driven primarily by an economic objective that needed to be pursued 

while respecting the Islamic identity of the country. Because the Kafala System was effective in 

achieving these economic objectives, this served as an indication to Saudi Arabia that this 

institutional arrangement worked. Furthermore, after it was reformed to exclude migrant workers 

from obtaining Saudi citizenship, it was again successful in increasing political stability (by 

limiting the number of non-Saudi Arabs in Saudi Arabia), while allowing Saudi Arabia to continue 

to enjoy rapid growth. This served as further positive feedback that as an institutional arrangement, 

the Kafala System was effective in furthering Saudi Arabia’s economic and political goals. Why 

then would anyone want to change it? This question becomes all the more unavoidable when 

considering that making dramatic changes to the Kafala System would entail significant ‘switching 

costs’ (the third aspect of an institutional arrangement). An important observation of PD theory is 

that as individuals become more and more familiar with an activity, there can be an increase in 

productivity due to ‘learning effects’.508 Furthermore, ‘coordination and network effects’ can mean 

that people benefit more from the participation of others in a given activity.509 These learning 
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effects and coordination and network effects increase switching costs and are evident in the context 

of the Kafala System in Saudi Arabia. They are discussed in detail in the next two sections. 

 

Why the Government has not changed the Kafala System 

 

The Kafala system has been criticized by human rights organizations, which have 

consistently made calls to reform it.510 It is considered to be the cause of the challenges 

encountered by migrant workers in Gulf countries, and it has been associated with the oppression 

and exploitation of poor migrants and the denial of protections vis-à-vis their employers. 

Nevertheless, the Governments of the Gulf countries still use the Kafala system as the primary 

means of importing foreign labour and their citizens continue to support it. The government of 

Saudi Arabia, for its part, also supports the Kafala system, as is evident from the fact that it has 

been slow to reform it511 despite its deficiencies. There are a whole host of ‘feedback effects’ and 

‘coordination effects’ that can be referred to explain this support. 

 

The Kafala system has been efficient in the control of foreigners entering into Saudi Arabia. 

The system primarily ensures that foreigners coming into Saudi Arabia for the purposes of 

employment have employment before being admitted. As a result, there is no influx of people who 

do not have a means of sustaining themselves. Political instability in the Middle East has resulted 

in many countries seeing an influx of refugees. For example, the ongoing civil war in Syria has 

produced millions of refugees, most of whom have turned to neighboring countries for help.512 At 

the political level, the entry of large numbers of refugees is an issue for governments. And while 

Saudi Arabia has contributed large sums of money to help refugees from the Syrian civil war, its 

sponsorship system nevertheless ensures that large numbers of people who have no means of 

subsistence do not come into its territory and become a potential burden on the economy. A 

migration system which requires foreigners to have employment in Saudi Arabia before arrival no 

doubt limits abuses of the system by opportunistic migrants. Given that it has been successful in 
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achieving this goal, this can be viewed as a positive feedback effect that reinforces the Kafala 

System. It is therefore understandable that this system is kept in place by the Saudi government 

and supported by its citizens.513 

 

The continued support for the Kafala system by the government despite its inadequacies 

can also be attributed to the fact that it allows the government to download certain responsibilities 

to private employers.514 Private companies are the most frequent users of the Kafala system 

because of their preference for hiring foreign labour. In fact, 89% of the private workforce in Saudi 

Arabia is made up of foreign workers.515 The public sector’s use of the Kafala system is much less 

in comparison.516 The individuals that companies hire are under their authority and, 

correspondingly, they have the task of taking care of them. The government is not in any way 

involved in the relationship between migrant workers and their sponsors (except where it hires 

someone itself, in which case it is the sponsor). A private employer who needs to fill a certain role 

hires a migrant worker in conformity with the conditions of the kafala system, and the worker 

returns back to his/her home country upon the expiry of his contract. The fact that the government 

does not bear any cost or responsibility in relation to migrant workers who are hired by private 

individuals or companies makes the system favorable to it. This is yet another feedback effect of 

the Kafala System that makes it resistant to change and because of which the government is 

naturally inclined to keep it in place.517 It should nevertheless be pointed out that the human rights 

abuses that are committed by private companies become a source of embarrassment for Saudi 

Arabia in the international community. They may also be a disincentive for large corporations that 

are sensitive to maintaining a positive corporate image from investing in Saudi Arabia.518 Finally, 
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the persistence of human rights abuses means that Saudi Arabia is not able to take on the role of a 

leader in matters of international governance. 

 

Besides allowing the government to be free of responsibility for migrant workers, the 

Kafala system also allows employers to fill positions that are not sought after by the local 

population. The government often has large-scale projects that require an enormous amount of 

manual labour. Locals are not attracted by such jobs because they are tedious, involve working in 

a dirty environment, and are risky. It is therefore necessary to hire foreign workers to take up such 

roles. It is at this point that the Kafala system comes into play. Migrant workers are hired on a 

contract basis for the number of years necessary to complete a certain project. Once the project is 

completed, the migrant workers are repatriated to their home countries. The Kafala system 

therefore ensures that there is adequate labor to perform tasks that locals are not willing to perform. 

It has played a central role in building and construction projects in Saudi Arabia, hence its great 

importance for the government.14 

 

The changes that resulted from the oil boom in Saudi Arabia have similarly had the 

consequence of minimizing the political will to reform the Kafala system. Over the past several 

decades, the government of Saudi Arabia, as well as those of other Gulf nations, amassed enormous 

wealth through the export of oil. The boom ensured that Saudi Arabian nationals were offered 

employment in public entities as well as bureaucratic institutions. The government could 

furthermore afford to pay good wages to its citizens to work in the public sector. Nevertheless, the 

private sector also had demands for labour, for which it turned to the Kafala system. Among Saudi 

citizens, working in the private sector has never been viewed as desirable compared to employment 

in the public sector, and the existence of the Kafala system was therefore essential to find workers 

to fill jobs that could not otherwise be filled. Thus, the cost of the government assuring its citizens 

employment was the creation of the Kafala system to fulfil the demand for cheap labour in the 

private sector.12 
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Finally, Saudi Arabia has little incentive to change the Kafala system given that there is 

not a significant push by its citizens to reform it.519 While the international community has 

criticized the system,520 it is clear that locals are by and large unconcerned by how the Kafala 

system currently works.521 Pressure from the international community has resulted in piecemeal 

changes over the last decade or so,522 but the comprehensive restructuring desired by human rights 

activists has so far not been introduced. Indeed, many Saudis are very satisfied with the Kafala 

system because of the benefits it provides them.523 As a result, Saudi Arabia is inclined to maintain 

the system in its current structure. The next section elaborates on why the Saudi people support 

the Kafala System. 

 

Explaining the Saudi Arabian People’s Support for the Kafala System  

 

Not only is the Kafala system supported by the Saudi government, it is also viewed 

favorably by the Saudi people. The various reasons for the popular support that the Kafala system 

enjoys will be discussed here, keeping in mind the premise of PD theory that one of the things that 

makes switching costs greater are coordination and network effects that allow some individuals to 

benefit from the participation of others in a given institutional arrangement. 

 

A majority of Saudi Arabian nationals are employed in well-paying jobs in the public 

sector. They often need workers in their homes for cooking, cleaning, and other household chores. 

Most Saudis are not attracted to these jobs because they consider them to be unworthy of their 

social status. Furthermore, these jobs do not pay well. The only individuals willing to take these 

jobs are migrant workers from developing countries. The ability to pay low wages to these workers 

while still enjoying the full benefit of their services is no doubt hugely beneficial to Saudis, which 
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explains their support for the Kafala system.524 Relegating most migrant workers to low-skilled 

jobs also means that well-paid jobs can be reserved primarily for Saudis, something which is 

consistent with the government’s Saudization policy.525 According to a prominent Saudi academic, 

the Kafala system ensures in this way a certain balance within the labour force that benefits Saudi 

nationals.526 The Kafala system is also supported and liked by Saudi Arabian nationals because 

they incur very few expenses in the employment process or repatriation of migrant workers. 

Essentially, migrant workers interested in job opportunities pay for the cost of airfare to come to 

Saudi Arabia, and they also cover the cost of all their needs while they are in the country. In 

addition, some sponsors require their employee to pay them a part of their monthly earnings as 

repayment for the fees incurred to obtain their work visa.527 The combination of the fact that 

employers incur very few costs with low labor costs makes the Kafala System extremely beneficial 

for Saudi nationals. 

 

On a macroeconomic level, the Kafala system has substantial economic value to Saudi 

Arabia and other GCC countries in which it exists.528 From 2010 to 2013, the contribution of 

foreign labour to Saudi Arabia’s GDP was no less than 59% and as high as 74%.529 Furthermore, 

in 2016, the economic activity rate of Saudi citizens was around 64%, while that of non-Saudis 

employed in Saudi Arabia was upwards of 93%.530 Importantly, the contribution of migrant 

workers to Saudi Arabia’s GDP outweighs the negative effects of outward remittances.531 Its 

primary function is economic in that it regulates the importation of foreign labour into the country 

and facilitates the management of foreigners who work in Saudi Arabia. It allows employers in 

Saudi Arabia to hire more workers when the economy is performing well and the demand for 

labour cannot be met locally. Eventually, employers can repatriate some of the employees as the 
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demand for labour goes down.532 Ensuring that the workforce matches the demand for labor helps 

ensure that productivity is high at all times, especially during peak seasons when workloads are 

high. 

 

A majority of the migrant workers come from countries and economies that are relatively 

underdeveloped. It is well known, for example, that most manual labourers in Saudi Arabia come 

from Pakistan, India, and Bangladesh.533 According to a 2014 report by the Gulf Research Centre, 

there were upwards of 2 million Indians working in Saudi Arabia.534 Nationals of Pakistan and 

Bangladesh were estimated to number around 1.5 million each.535 The Kafala system provides a 

platform and opportunity for people from less developed nations to earn a living. There are high 

levels of unemployment and economic inequality in the countries where the migrants come from, 

a problem whose scope is somewhat reduced by providing incomes to migrant workers that they 

use to support their families back home.536 The Kafala system has therefore helped in the reduction 

of levels of poverty in the countries where the migrant workers come from,537 an outcome that is 

a positive despite the fact that many reforms are still needed to improve the lot of migrant workers 

in Saudi Arabia.538 Studies on the effects of remittances furthermore show that they reduce the 

consumption volatility – the extent to which consumption patterns vary – of their recipients.539 

Nevertheless, remittances can also have some negative repercussions for receiving countries. 

According to one study, they can reduce the quality of governance in these countries by making 

“government corruption less costly for domestic households [that receive remittances from a 

family member abroad] to bear.”540 From the point of view of a host country like Saudi Arabia, 

the large amounts of money that leaves in the form of remittances has been shown to have a 
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negative impact on its economic growth in the short-term.541 As it will be shown later in this 

chapter, this fact points to the path dependent state of the Kafala System, since an arrangement 

that produces a suboptimal outcome continues to be tolerated. 

 

In addition to allowing for the hiring of large numbers of low-skilled labourers, the Kafala 

system has been instrumental in bringing highly-skilled workers to Saudi Arabia, since these 

individuals can earn more in Saudi Arabia than in their home country.542 Some of the skilled 

workers that hold employment in Saudi Arabia through the Kafala system include engineers, 

accountants, doctors, and similar professionals.543 The settling of skilled workers in Saudi Arabia 

has a tremendously positive impact on the Saudi economy since such individuals are a source of 

innovation in areas like technology and entrepreneurship, which are critical indicators of economic 

growth and development in Saudi Arabia.544 This is yet another positive feedback effect of the 

Kafala System. The full potential of highly skilled migrant workers is, however, yet to be realized 

since they are denied residency or a path to citizenship, something which discourages them from 

investing in Saudi Arabia or establishing business ventures.7 It is encouraging though that the 

Crown prince has recently announced the possibility that Saudi Arabia might begin offering green 

cards to foreign workers who want to settle there.545 

 

Businesses also benefit hugely from the Kafala System through ‘network effects’. The 

Kafala System does not establish a minimum wage and therefore allows companies to pay low 

wages to migrant workers.546 This increases the profit margins of private businesses. If these 

businesses were to employ Saudi nationals, they would necessarily have to be paid higher wages, 

which would eat into their profit margins. Moreover, the Kafala system allows private sector 

employers to meet workforce demands whenever necessary by hiring foreign migrant workers. 

Similarly, when the demand for labour declines, they can easily lay off large numbers of workers 
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and send them back to their home countries. The Kafala system is thus efficient and flexible from 

the point of view of businesses operating in Saudi Arabia, allowing them to access cheap labour 

whenever they need it. It is relevant to mention here that the policy of Saudization requires 

companies to ensure that a certain percentage of their employees are Saudis.547 This requires them 

to let foreign workers go from time to time to reach their quota, something which they are able to 

do easily because of the Kafala system. For example, one Saudi businessman who employed 

foreign medical staff in his clinics was easily able to replace several of them with Saudis in order 

to adhere to the new policy of Saudization.548 Private companies therefore naturally view the 

Kafala system favourably despite the criticisms that are levelled against it by human rights 

organizations.549 As discussed in other chapters, however, doing business in a country where 

labour rights are not respected is increasingly considered undesirable for companies that seek a 

politically stable climate and a highly skilled labour force, in addition to having significant 

negative reputational effects.550 Many MNCs are so sensitive to human rights protections in a 

country that they voluntarily conduct pre- and post-investment human rights impact assessments 

to gain a better understanding of whether investing in that country is advisable.551 

 

The amount of authority that employers are given over migrant workers under the Kafala 

system is yet another feature that makes it attractive to them. Employers have the power to prevent 

a migrant worker from working for a different company or individual.552 This power is based 

directly on the rules of the Kafala System. The movement, terms of employment, and conditions 

of living of a migrant worker are controlled by their employers. Bringing a family to Saudi Arabia 

also requires the approval of the sponsor.553 An employer furthermore has the power to deport a 

migrant worker, something that many workers have been subjected to.554 In short, the Kafala 

system grants a lot of power and control to the employers over the migrant workers. As well, the 
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low rate of enforcement within the system means that even where it prohibits a certain act such as 

the confiscation of passports, employers are likely to continue to engage in the prohibited practice 

because of the limited chance of being held accountable. Given that the employer-employee 

relationship would be entirely different without such asymmetrical power and control, employers 

are very supportive of the current Kafala system. 

 

As more and more time, money, skills, and expectations are invested by individuals in one 

way of doing things, the costs of using an alternative method increase.555 PD theorists refer to this 

as switching costs and consider it to be one of the central self-reinforcing mechanisms of an 

institutional arrangement.556 In the Saudi Arabian context, the link between the presence of cheap 

labour and the affluence of Saudi society causes the Kafala System to become deeply entrenched. 

This occurs because of switching costs that result from “coordination effects,”557 that is, the 

increased benefits that some individuals enjoy because of the participation of others in a certain 

activity. In particular, the limited state resources that are spent on migrant labour free up funds to 

provide gainful employment to Saudi nationals in the public sector.558 Similarly, the extensive 

modernizing of Saudi Arabia’s infrastructure is facilitated by the availability of cheap manual 

labour.559 These infrastructural improvements improve the quality of life of Saudi citizens. It is 

worth noting here that expenditures on infrastructure related projects do not rely on taxpayer 

dollars, since there is no income tax in Saudi Arabia and a VAT was only recently introduced. 

Rather, Saudi Arabia uses oil revenues along with large numbers of insufficiently remunerated 

migrant workers to ensure that its ambitious infrastructure projects continue to progress. Finally, 

because of the availability of a large amount of cheap foreign labour, many goods, services, and 

even luxuries, are made available at extremely affordable prices to the Saudi middle class.560 For 

example, even average Saudi households can afford maids, while some can even afford drivers 

and nannies. This is made possible by a system of sponsorship in which migrant workers are paid 
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little and have very few rights. In short, Saudis benefit greatly from the labour of foreigners that 

come to Saudi Arabia through the Kafala System.  

 

The availability of cheap foreign labour in Saudi Arabia is thus linked in numerous ways 

to the affluence of Saudi society, in turn making it difficult to garner support for the idea that there 

should be greater protections for the rights of migrant workers. Saudis have developed certain 

“adaptive expectations”561 as a result of the existence of this system for a long period of time. 

Reforming the Kafala System might eventually lead to the introduction of an income tax, the 

inability of the average household to domestic workers, a less ample supply of public sector jobs 

for Saudi nationals, and less ambitious infrastructural projects. All of these would challenge the 

expectations of Saudis and require them to accept a substantially lower quality of life, at least in 

the short term. The above analysis also points to the “institutional interdependence”562 between 

the Kafala System and other institutions of Saudi society, resulting in the entrenchment of the 

Kafala System. There are so many institutions that would be affected if the Kafala System were 

changed that it becomes extremely burdensome to make drastic changes. 

 

As the foregoing discussion has shown, changing the Kafala System entails significant 

switching costs for Saudi society. The Kafala System produces enormous benefits for companies, 

for the Saudi people, and for the Saudi government. This is why despite the requirement of Saudi 

labor law that a qualified Saudi national should be prioritized over a foreign national for any given 

position,563 companies still incline towards hiring migrant workers. Migrant workers are much 

more efficient than their Saudi counterparts and are also more likely to be obedient and easier to 

control compared to Saudis.564 Moreover, laying off migrant workers is far easier than terminating 
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the employment of a Saudi national. All of this makes migrant workers much more manageable 

and a preferred option over the local population. The ability of employers to better manage the 

migrant workers can be attributed to the Kafala system, which essentially places an employee 

under the complete control of his employer. The employee has to be cooperative and manageable, 

given the very real possibility that their wages can be withheld, or that they can be deported or 

accused of a crime.565 Reforming the Kafala System in a manner that curbs these practices would 

mean that companies would not be able to take advantage of migrant workers in the way that they 

currently do. 

 

Given the fact that the Kafala System is deeply entrenched in Saudi society, it is worth 

asking what can make it more responsive to change. In Saudi Arabia, the law is based in principle 

on the Islamic Shari’a.566 The basic rules of Kafala are also purportedly rooted in the Qur’an. It 

goes without saying that these rules have an enormous impact on the economic relationships that 

are formed between millions of employers and workers in Saudi Arabia. And while they may be 

seen as unjust from a human rights perspective, and inefficient from an economic one, it must be 

asked if these reservations can alone influence Saudi Arabia to reform a system that it considers 

to be based on sacred law. The restructuring of the Kafala System cannot be achieved simply by 

demonstrating that it does not respect universal human rights or that it creates economic 

inefficiencies. Instead, it is crucial to look at the extent to which the current rules of Kafala are 

actually consistent with the sacred texts which they are said to be based on. This follows logically 

from an analysis of the Kafala System from an NIE perspective, for this perspective demands an 

analysis of the functioning of an economic system that takes into account the institutional 

environment. 

 

Seeing the development of the Saudi economy in this way makes it possible to understand 

the notion put forth by proponents of NIE that the emergence of certain political and economic 

institutions is often what spurs economic development. It also explains why some might see the 
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Kafala system as indispensable, since it has allowed the Saudi economy to flourish for so long. In 

addition, the political considerations which underpin the policy of limiting the socioeconomic and 

political rights of migrant workers must be addressed in justifying any reform of the Kafala system. 

The GCC countries replaced Arab migrants with non-Arab ones precisely because they sensed that 

the former were capable of organizing political action and of setting themselves up as equals in 

socioeconomic entitlements with the local population: “Arabs in the diaspora were considered to 

be a transnational network through which issues could travel and political actions could be 

organized.” Non-Arabs made no claims to having the same socio-economic rights as locals and 

displayed little interest in political activism. Looked at through a PD lens, it becomes very difficult 

to use a human rights-based criticism to justify reforming a system that is in large part the result 

of political and economic considerations. There is a reasonable case to be made that there is little 

incentive for the Saudi government, which is entitled to preserve its rule and give priority to 

political stability over human rights, to change the system. Likewise, there are no incentives for 

the Saudi people to advocate for change, since they benefit from the limited protection of migrant 

workers who come to Saudi Arabia under the Kafala system. 

 

Given the political context in which the Kafala system emerged, it will be important not 

only to demonstrate that the demands of an information driven globalized economy require reforms 

to the system, but that protecting the fundamental human rights of migrant workers will not pave 

the way to political uprisings. At the same time, attention will need to be drawn to the fact that 

economic development in the information age can no longer be driven by an institution that is at 

best useful for importing large amounts of unskilled labour.567 Moreover, any proposed reforms 

will have to be justified on the basis of the teachings of Islam. 

 

Despite the high switching costs that changing the Kafala System is likely to entail, this is 

also a critical juncture for Saudi Arabia since it has itself introduced a plan to diversify its economy 

and attract top technological firms to set up business there. Given the changing priorities of such 

MNCs when it comes to deciding where to invest, Saudi Arabia could benefit enormously by 

strengthening the protections for the rights of workers under the Kafala System. 
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Conclusion 

 

Many of the features of the current Kafala System in Saudi Arabia allow for migrant 

workers’ rights to be violated. Furthermore, they produce suboptimal economic and political 

outcomes for Saudi Arabia. This is troubling since evidence of the need for upgrading the system 

have failed to spur significant change. This chapter argues that this is due to the fact that the Kafala 

System was implemented at a time when it was able to advance important economic and political 

objectives. 

 

However, it has since become a path dependent institution. After its initial introduction, 

positive feedback effects were experienced by the Saudi government and people that encouraged 

them to keep it in place. Eventually, the continued use of the system began to generate increasing 

returns for the Saudi citizenry. There are therefore significant switching costs to reforming the 

system. These arise from the coordination effects that exist between the Kafala System and other 

institutions of Saudi society. That is, various segments of Saudi society benefit greatly from the 

participation of underpaid migrant workers in the Kafala System. There is little incentive for the 

government to reform the Kafala System given that it benefits the local population by giving them 

preferential treatment over foreigners.568 And so long as the Saudi population is satisfied with the 

way they are being governed, it matters very little that migrant workers are not treated equally. 

The GCC countries have often viewed Arab immigrants as part of a transnational network of 

politically engaged individuals capable of organizing against the policies and practices of a 

government.569 This is part of the reason that they have preferred non-Arab foreign workers over 

Arab foreign workers. Reforming the Kafala System necessarily requires allaying this concern of 

the Saudi state. This is not to say that the political structure of Saudi Arabia is an insurmountable 

obstacle to reforming the Kafala System. Rather, it is simply to point out some of the challenges 

that are present and that should be taken into account in examining options for reform. The better 

the institutional environment and political structure of Saudi Arabia can be understood, the greater 

the probability that effective reform proposals can be put forward. 
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It would not be advisable to simply ask Saudi Arabia to measure itself against a vision of 

so-called ‘universal’ human rights because this approach disregards the emergence and evolution 

of the legal institutions of Saudi Arabia. It must be borne in mind that economic and political 

considerations were important factors that influenced the development of Saudi law. In particular, 

studying the Kafala System from an NIE lens reveals that its design was conceived to promote 

certain economic and political goals while also ensuring respect for Islamic law. It was necessary 

to give an Islamic justification to the migrant sponsorship system because the values and norms of 

Saudi society are based on Islamic teachings. Thus, new situations had to be managed in a way 

that respected the culture and worldview of Saudi society. NIE demands that the question of 

reforming legal institutions be studied with a profound degree of depth. 

 

Changing the Kafala System requires tying reform proposals to Islamic teachings, as well 

as addressing questions of effects on economic growth and political stability. Only in this way can 

the resistance of the system to change be undone. Coordination effects that enable various 

segments of Saudi society to benefit from the presence of underpaid migrant workers and adaptive 

expectations that make the idea of reform difficult to swallow have made the Kafala System a path 

dependent institution. However, since circumstances are changing drastically, now might be a 

critical juncture during which drastic reforms to the Kafala System could prove successful. 

 

In the next chapter, the link between respect for human rights and FDI is explored to shed 

light on the benefits that Saudi Arabia can enjoy by strengthening human rights protections for 

migrant workers. 
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Chapter Five: Global Development of Labour Rights and Human Rights and 

the Increasing Relationship with Investment 

 

In order to create a healthy investment climate that is conducive to economic growth and 

the protection of human rights, appropriate social, political, and economic conditions need to be 

in place at both the national and international levels. Economic growth should not come at the 

expense of respect for fundamental human rights, since this causes grievous harm to the most 

vulnerable members of society. Indeed, there is increasing support for the view that investment 

decisions should be tied to respect for human rights. This view is supported by both a legal 

justification as well as an economic one. In addition to having the freedom to pursue economic 

motives, states and MNCs have a legal obligation to respect fundamental human rights. Moreover, 

better protecting migrant workers’ rights can also increase foreign direct investment and create an 

environment that enables businesses to thrive and that is helpful for economic growth. Indeed, this 

was the case when the Saudi Arabia joined the WTO. Before joining, Saudi Arabia was required 

to make policy changes to meet the standards of the WTO. These included changing laws which 

imposed hiring and employment restrictions on foreign companies obliging them to ensure that a 

certain percentage of positions were filled by Saudi nationals.570 Non-Saudis were also given the 

right to acquire real estate through succession.571 These and other changes that Saudi Arabia made 

to accede to the WTO resulted in an increase in foreign investment in Saudi Arabia.572 Today, 

Saudi Arabia can go above and beyond the standards it had to satisfy to accede to the WTO in 

order to attract a larger number of investors.  

 

Saudi Arabia is a safe place to invest in because of the fact that the economy is stable, the 

banking system is sound, buying power in the local market is high, and the infrastructure is 

developed.573 Despite all of this, however, the Kingdom has underachieved in terms of how much 

foreign direct investment it has attracted. Experts believe there are many reasons for this, among 
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which is the unfavourable legal framework for resolving commercial issues and the lack of clarity 

in legislation related to intellectual property.574 As it will be demonstrated below, the research on 

human rights standards and FDI suggests that the quota of Saudi employees imposed by the 

government and the Kafala system are the biggest hurdles to attracting foreign direct investment. 

The Kafala System’s path dependence has made it so resistant to change that despite producing 

suboptimal outcomes for the Saudi economy, it continues to operate without significant changes. 

 

Although the Kingdom is attempting to address this issue through ‘Vision 2030’, at this 

point, it is not able to attract as much investment as a lot of other GCC countries. According to the 

latest figures, foreign direct investment inflow in July 2017 was much less as compared to what 

the Kingdom had in July 2016 and July 2015.575 These trends are clearly not positive and the 

Kafala system, among other factors, is to blame.576 The short-term benefits that are reaped by the 

local population because of the Kafala system may in the long run be negated by the harm done to 

the Kingdom’s overall economy as a result of not being able to attract enough foreign direct 

investment.577 

 

Human rights violations are a significant problem for the Kafala System in Saudi Arabia. 

It goes without saying that in order to satisfy its human rights obligations under both international 

and domestic law, Saudi Arabia must introduce significant changes to this system. These 

obligations will be discussed in greater detail in chapter six. In what follows, it will be argued that 

in addition to meeting its legal obligations, bolstering human rights protections for migrant 

workers can result in greater foreign direct investment in Saudi Arabia. There are various 

explanations for the positive correlation between human rights standards and foreign direct 

investment. Investors no longer view repressive states as favourable locations to invest in because 

the allure of low labour costs is outweighed by considerations of negative publicity, political 

instability, and an unskilled labour force. First, investors are increasingly sensitive to the human 

rights record of a country which they are considering investing in because the reputation of a 
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business can suffer if it is complicit in or indifferent towards violations of workers’ rights. Second, 

strong human rights protections are often an indication of political stability as well as of highly 

developed human capital, both of which are viewed as desirable by investors. These trends suggest 

that the international investment climate has changed drastically, thus giving Saudi Arabia a 

unique opportunity to introduce far-reaching reforms that can eventually overcome the high 

switching costs associated with changing a path-dependent institution. Furthermore, since 

bolstering human rights protections for migrant workers is entirely consistent with the teachings 

of the Islamic faith, such reforms would be more readily acceptable to Saudi society.  

 

The next section summarizes the legal basis for Saudi Arabia’s obligation to reform the 

Kafala System. 

 

Obligations under International and Domestic Law: 

 

There is a growing sense that countries and corporations cannot turn a blind eye to the 

exploitation and suffering of large segments of their labour force. This reflects the widespread 

acknowledgement that people in positions of power have a legal responsibility to protect the 

physical security and other vital interests of vulnerable groups and individuals that are subject to 

their authority or influence.578 At the root of states’ obligation to respect human rights is the 

International Bill of Rights,579 which affirms the principle that all people are born free and equal 

in dignity and in rights. The International Bill of Rights not only declares the aspirations of the 

international community but also creates duties for states to protect human rights. It thus has the 

potential to affect a multitude of rights-related policy areas, such as environmental and labour 

regulation. Besides the strictly legal obligations which states are bound to respect under 

international law, “it has been firmly established that businesses [also] have a responsibility to 

respect human rights, including by identifying, avoiding, mitigating and remediating the human 
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rights impacts with which they are involved.”580 This responsibility has its source in the emergence 

of various “multistakeholder and intergovernmental self-regulatory initiatives.”581 One very well-

known self-regulatory initiative is the UN Guiding Principles on Human Rights.582 The idea behind 

the UN Guiding Principles and similar initiatives is that in the absence of direct IHRL obligations 

on corporations, as well as an international law obligation on states to ensure that their corporate 

nationals respect human rights standards while operating abroad, corporations should voluntarily 

commit to taking measures to respect human rights in their business operations.583 Being self-

regulatory, these initiatives do not create legal obligations. They are understood primarily as 

inciting corporations ‘to do no harm’, although they are not purely negative duties either.584 

Corporations must undertake a process of human rights due diligence to make sure that their 

operations do not undermine respect for human rights.585 This should take into account the rights 

that are protected in the International Bill of Rights and “the International Labour Organisation’s 

eight core conventions outlined in the Declaration of Fundamental Principles and Rights at Work 

(addressing non-discrimination, bonded and forced labour, child labour and freedom of 

association).”586 It is hence clear that international law is increasingly cognizant of the need to 

place some measure of responsibility for the protection of human rights on the shoulders of non-

state actors. Florian Wettstein has gone as far as asserting that in certain contexts, the obligation 

of corporations to respect human rights should include a positive obligation to uphold human 

rights.587 This proposed positive obligation would arise in contexts where corporations wield 

political authority and are thus more than simple economic actors.588  

 

In order for international law to truly be effective, it is of course necessary for states to bring 

their domestic legal systems in line with the norms declared in the International Bill of Rights. Only 
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then will it be possible for individuals to hold corporations to account if they violate their rights in 

the context of an employment relationship.589 In the Saudi context, the fact that international labour 

rights standards are largely complemented by the teachings of the Islamic tradition on which the 

Saudi legal system is based militates strongly in favour of the introduction of stronger human rights 

protections in the Kafala System. These similarities and the manner in which they can be harnessed 

to strengthen the rights of migrant workers are detailed in another chapter, as this chapter now turns 

to a detailed analysis of the link between human rights protections and foreign direct investment. 

 

The Potential to Increase FDI through bolstering Human Rights 

 

Apart from the legal obligations on states and corporations to respect human rights, it is 

also important to look at how labour rights standards affect foreign investment in order to 

strengthen the case for better human rights protections for migrant workers. Although the broader 

link between human rights and FDI is also discussed, the focus of this section is the relationship 

between respect for labour rights and FDI since the link between these rights and investment 

decisions is clearer. 

 

Labour rights have a significant impact on international investment decisions.590 There is 

an extensive and admittedly divergent literature on the link between respect for labour rights and 

foreign direct investment. There is some research supporting the conclusion that increasing human 

rights protections has no effect on foreign direct investment.591 This research, however, only looks 

at data from 1980-2007 and is also limited to American foreign direct investment. It is furthermore 

contested by other research that finds that factors like “increased public awareness of human rights 

abuse, greater effectiveness of activists via the internet, an increasing need for well-trained labor, 

and a desire for access to new markets”592 all result in FDI being significantly affected by a 

country’s human rights standards. Thus, while there are examples from the 1970s of countries 

where limited safeguards for the rights of workers resulted in more FDI, the increasing demand 
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for high skilled labour and the very real repercussions of negative publicity mean that MNCs are 

today more likely to invest in countries with stronger human rights standards than in ones with 

limited human rights protections.593 Argentina is a good case in point.594 This thesis advances the 

view that in the Saudi Arabian context, it will be necessary to improve protections for labour rights 

if Saudi Arabia is to remain competitive in the global information economy. The fact that 

increasing human rights protections, especially labour rights protections, can increase foreign 

investment in a country should be a strong incentive for the Saudi government to take steps in this 

direction.595 

 

There is a growing trend among companies to verify a country’s human rights record before 

making a decision to do business or invest there.596 While some argue that companies look to 

exploit cheap labour, according to David Kucera, there is no conclusive evidence in support of the 

“conventional wisdom” that foreign investors necessarily favour countries with weaker workers’ 

rights.597 Instead, there are many factors other than labour costs that can affect a foreign investors’ 

decision to choose a particular country. For instance, some foreign investors might be attracted to 

a country with a high level of equality, a low level of discrimination, a low level of corruption and 

a commitment to respect international laws, especially those pertaining to human rights. After all, 

operating in countries with poor human rights records can negatively affect the reputation of a 

business. In an increasingly connected world where information travels instantly from one part of 

the world to another, corporations are extremely sensitive to the need to maintain a human-rights 

friendly public image. In the words of Robert Blanton and Clair Apodaca, “the global marketplace 

functions as an ‘audience’ that rewards or punishes the policy choices of states.”598 
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The kind of treatment that workers receive has an effect on the international reputation of 

the country in terms of showing respect for human rights, which in turn has an impact on the 

willingness of new investors to establish business operations in the country.599 When human rights 

are respected, investment is more likely from companies and individuals that have made a public 

commitment to operating in a socially and environmentally responsible manner – a commitment that 

might be based on their own ethical standards and/or on a desire to protect their public reputation 

with key stakeholders including customers. This would seem to challenge the conventional 

assumption that lax protection of human rights can make a country more attractive to potential foreign 

investors.600 This latter view is based on two assumptions: (1) the dearth of labour right protections 

means companies can produce goods at a lower cost and (2) repressive regimes have greater political 

stability, which is desirable for corporations.601 This view is faulty because it does not take into 

account the fact that stronger protections for human rights can actually contribute to economic 

efficiency by reducing risk (through the enhancement of social and political stability).602 

Furthermore, since stronger human rights protections are associated with more skilled human capital, 

they are increasingly a factor that attracts FDI rather than deterring it.603 It should also be pointed out 

that the conventional view ignores the effect that negative publicity can have on a firm’s image and 

ultimately on its bottom line.604 According to Ana Carolina Garriga, a country which participates in 

an international or regional human rights regime is likely to see greater foreign direct investment 

because it “provides a “reputational umbrella” for investors.”605 Interestingly, this validation from 

foreign investors is even more pronounced in the case of the participation in a human rights regime 

of a country in which human rights violations are known to be common.606 This conclusion is 

supported by a study of US FDI in 135 countries between 1982 and 2011.607 Indeed, the very fact of 

being a party to multiple human rights regimes, even if human rights violations continue in practice 
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to take place, can protect a state from divestment by foreign companies.608 By the same token, 

companies are wary of investing in or continuing business operations in countries where human rights 

violations are common. This tendency has been attributed to the “development of moral expertise in 

civil society”609 by Ariel Colonomos and Javier Santiso. That is, consumers are increasingly prepared 

to make judgments about the moral acceptability of the commercial operations of companies. Efforts 

by NGOs to name and shame companies for doing business in countries where there are rampant 

human rights abuses – known as the “spotlight effect” – has also been referred to in the academic 

literature as an explanation for the tendency of corporations to avoid countries with poor human 

rights records.610 

 

The academic literature has also looked at the link between protecting specific rights and 

FDI. In particular, several studies have shown that stronger protections for civil liberties and political 

rights is associated with higher FDI.611 It is certainly worth dwelling on what might explain this 

phenomenon, especially since there is evidence that the positive correlation between protection for 

civil and political liberties and FDI only emerged in the 1990s, and was in fact a negative one during 

the 70s and 80s.612 One explanation is that FDI shifted from the primary sector (i.e., agriculture and 

raw materials) in the 70s and 80s to manufacturing and services in the 1990s, which reduced the 

importance for corporations of maintaining close ties with foreign governments.613 In the 70s and 

80s, when corporations’ primary motive for investing in another country was resource extraction, it 

was crucial to develop good relations with the governments which had control of these resources. 

These governments also benefited from the “flow of foreign exchange from the TNC investment in 

their country. Since both sides thus had an interest in physically protecting the investment, 
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connections between TNCs and the host government could have been expected to be close and the 

TNCs might have supported repressive regimes.”614 The shift to manufacturing and services in the 

1990s meant that multinational corporations were motivated more and more by access to cheap 

labour and proximity to export markets, thus giving them more options to choose from when deciding 

where to invest and in turn making them less dependent on good relations with specific states.615 

 

A different explanation for the emergence of a positive correlation between strong 

protections for civil and political rights and FDI is that investment decisions of multinational 

corporations are the subject of increasing criticism by international NGOs. In the past, these 

organizations were not as effective because of a lack of organization and a consequent inability to 

attract international attention. However, helped along by the instantaneous exchange of information 

facilitated by the internet, they are now able to reach a global audience: “Using e-mails and Internet 

homepages, activist groups can multiply the spread of the matter of concern at very low marginal 

costs. They can also build international electronic coalitions across similar activist groups, thereby 

increasing the influence of their combined effort.”616 One of the direct consequence of this growing 

influence of NGOs has been that citizens of the West are much more concerned about where 

corporations do business.617 

 

It is worth pointing out that the two factors discussed above (the transition from resource 

extraction to manufacturing and services and the increasing effectiveness of NGOs in damaging the 

business of large corporations by publicizing their complicity in human rights violations) are even 

more relevant today than they were in the 1990s. Investment decisions today are heavily influenced 

by considerations of access to highly developed human capital,618 meaning companies are even less 

dependent on governments than before. They will go wherever they find the most developed human 

capital, which tends more and more to be countries with strong protections for civil and political 
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rights.619 Furthermore, the ability of NGOs to spread information and mobilize has only improved 

with the advent of new technologies. Therefore, corporations are under more pressure than ever 

before not to invest in countries where human rights violations are commonplace. Saudi Arabia 

should take note of this fact as it tries to build an economy that is competitive in the 21st century. Its 

‘Vision 2030’ project, which will roll out various reforms over the next decade or so and aims to 

diversify Saudi Arabia’s economy and attract more foreign investment (among other things),620 

should also incorporate civil and political rights as an area of reform. Besides being important for 

attracting foreign investment, respect for these rights is consistent with the Islamic teachings to which 

Saudi Arabia aspires to adhere and that Vision 2030 reaffirms as forming the foundation of Saudi 

society.621 

 

Having discussed the correlation between civil and political rights and FDI, it is also 

important to speak about the link between labour rights and FDI. The understanding that foreign 

investors are more inclined to invest in countries with lax labour rights standards is increasingly 

considered passé. Two studies by the OECD,622 conducted in 1996 and 2000, respectively, both found 

little evidence to support this view. The second of these studies looked at whether FDI inflows 

between 1995 and 1998 in 75 developed and less-developed countries were linked with freedom of 

association and collective bargaining rights. It found that countries that scored higher on how well 

they protected these labour rights saw greater FDI inflows.623 Similarly, William Cooke and Deborah 

Noble have shown that FDI inflows are positively correlated with the number of ILO conventions a 

country has ratified.624 Dani Rodrik’s research does not support this conclusion, but nevertheless 

finds that stronger worker rights, as measured by the extent to which freedom of association and 

collective bargaining rights are protected, are tied to greater FDI inflows.625 This is the case even 
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though labour costs are higher in countries where these rights are strongly protected. As several 

authors have explained, this is probably because the higher labour costs are easily offset by the 

development of human capital and political and social stability that the protection of workers’ rights 

facilitates.626 The presence of more skilled human capital that typically accompanies higher labour 

costs can probably also explain the positive correlation that Cooke and Noble found between higher 

wages and FDI.627 Indeed, investors place far greater importance on the quality of labour that a 

country can offer and how much political and social stability it has when making investment 

decisions than on cost of labour.628 Kucera’s survey of several hundred managers of MNCs and 

international experts, for instance, found that political and social stability and quality of labour were 

ranked 4th and 5th, respectively, in the list of factors that have the greatest importance in investment 

decisions.629 In comparison, the cost of labour was ranked 9th.630 More recently, Egan has shown that 

MNCs who want to be assured of the stability of their operations and the availability of “high skilled 

workers, who are likely to have more exit options and/or be aware of their rights”631 are likely to be 

deterred from countries where labour rights are not respected. When Intel decided to build a 

semiconductor test and assembly plant in Costa Rica, for example, its primary motivation for doing 

so was that the country could provide the skilled human capital that it required.632 Importantly, Intel 

made this assessment based in part on the human rights conditions in Costa Rica.633 

 

In sum, the change in the priorities of multinational corporations over the last few decades 

has meant that finding an inexpensive and submissive workforce is no longer as important as it used 

to be. Instead, “corporations seek out societies with a skilled, educated, and productive workforce,” 

which, while not being synonymous with respect for human rights, has certainly been observed to be 
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present in countries that respect human rights more often than in those that do not.634 In addition, the 

increasingly active role that international NGOs and civil society have played in ensuring that 

investors protect and promote human rights means that operating in a country that violates human 

rights can have significant repercussions for a company’s reputation as well as for its business. 

Finally, corporations place a great deal of importance on political and economic stability in making 

their investment decisions. This too is present to a much greater extent in countries where human 

rights are respected. 

 

Looked at from the lens of NIE, the rules of the Kafala System in Saudi Arabia are relics 

of an era in which economic growth in developing countries was tied to lax protections for human 

rights and labour rights. Because Saudi Arabia’s rapid economic growth was largely fueled by oil 

during much of the 20th century, low human rights and labour rights standards made sense for both 

the Saudi government and for the corporations that had an interest in extracting, refining, and 

selling Saudi oil. Saudi Arabia needed the expertise of these corporations to be able to benefit from 

the vast amounts of oil it had. The availability of cheap labour thus served as an incentive to 

convince corporations to invest in Saudi Arabia. As discussed earlier, one of the reasons for the 

positive correlation in developing countries between lax labour rights and FDI during the 1970s 

and 80s was that corporations needed the full cooperation of host-states because their primary 

economic activity was resource extraction. Any natural resource was necessarily tied to the 

territory of a certain state and a corporation would not be able to access that resource if it did not 

maintain good relations with that state. Thus, corporations were willing to support regimes that 

did not respect human rights. At the same time, governments in developing countries were 

dependent on foreign corporations to sustain economic activity in their countries. They thus 

acquiesced to the demands of these corporations to keep lax labour laws in place.  Given that 

corporations’ priorities are very different today, the Kafala System must adapt accordingly. Today, 

increasing protections for the rights of workers can actually increase FDI in Saudi Arabia. 

 

The fact that the Kafala System continues to operate without strong protections for labour 

rights can be attributed to the fact that it has become a path-dependent institution. Self-reinforcing 
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mechanisms, high switching costs, and institutional interdependences mean that it is highly 

resistant to change despite the need for change. There is no question that if the current system stays 

in place, it will continue to produce suboptimal outcomes (by failing to create the political and 

social conditions necessary to attract the best foreign investors). That is, it will not be able to create 

greater political and economic stability, provide corporations protection from negative reputational 

effects, and contribute to the development of a highly skilled labour-force. This will drive away 

companies that are leading the global information economy. 

 

There is perhaps a silver lining, however, since Saudi Arabia is itself seeking to diversify 

its economy and attract more foreign direct investment through Vision 2030. It is acutely aware of 

the importance of reducing its dependence on oil since it will inevitably exhaust this resource one 

day and because of the growing global push towards renewable energies. These circumstances 

may be described, in the language of PD theory, as a critical juncture which can minimize the 

effects that self-reinforcing mechanisms and switching costs have on making an institution 

resistant to change.635 As Saudi Arabia tries to move its economy away from dependence on oil, 

this is perhaps an ideal time to take steps to protect the rights of migrant workers. In order to attract 

the best companies to its shores, Saudi Arabia must be able to provide a stable political and social 

environment as well as a highly skilled labour force. Even in the case of MNCs that use large 

amounts of low-skilled labour, it is possible that the low labour costs that accompany lax labour 

rights standards might fail to persuade these companies to invest more in Saudi Arabia. One reason 

for this is that human rights violations in a country cause significant reputational damage to 

companies that do business there.636 Garriga argues that most investors’ decisions are affected by 

reputational concerns because companies generally expect that they will be held partly accountable 

if they are linked with a country that violates human rights.637 As a result, MNCs have voluntarily 

begun to conduct pre- and post-investment human rights impact assessments, taking into account 
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the number of ratifications of international human rights treaties, respect for civil and political 

rights, respect for economic, social, and cultural rights, and respect for women’s rights.638 Even 

MNCs operating in extractive industries, such as Goldcorp, which commissioned a human-rights 

impact assessment after purchasing a mine in Guatemala, have begun to follow suite. Socially 

responsible investment funds have become necessary because of the need to defend investment 

choices in front of beneficiaries and shareholders.639 Investors believe the risk to their reputation 

extends beyond the ‘spotlight phenomenon’ – the shaming of countries and corporations by NGOs 

for the violation of human rights.640 This means that even a company that only requires low-skilled 

labour may choose not to invest, or to invest less heavily, in a country that has a reputation for 

having very few protections for workers’ rights.641 In addition to the potential damage to 

reputation, there is also the likelihood that a country with low human rights standards is more 

prone to political instability and the use of violence by competing political factions, which in turn 

is likely to disrupt business.642 

 

Thus, even a company such as McDonalds, which mostly requires low-skilled labour, 

might not increase FDI in Saudi Arabia despite the availability of cheap labour imported from 

developing countries. Considerations of reputational effects and political instability could very 

well cancel out the effects of low cost. The matter is even clearer when it comes to companies that 

rely on highly developed human capital. Companies like Google, Space X, and Tesla that are 

revolutionizing every aspect of life through automation and the development of artificial 

intelligence, and that require the best and brightest minds in order to do well cannot for a moment 

consider setting up operations in a place where there are not extensive guarantees for political, 

civil, economic, and social rights. As discussed above, there is significant research showing a 

positive relationship between extensive human rights protections and FDI.643 The protection of 
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political and civil liberties, for example, has been found to have a positive correlation with FDI.644 

Other studies have observed a similar correlation between protection of the right to physical 

integrity and FDI.645 US FDI in high skilled industries, for example, has been found to be linked 

to the degree to which a country protects the right to physical integrity.646 This thesis further 

hypothesizes that because they must attract the finest talent from across the globe, MNCs in high 

skilled industries must also strategically choose locations to operate which would offer the most 

in return to their employees.647 This understandably goes beyond financial compensation into the 

protection of fundamental political and civil liberties and the guarantee of social, economic, and 

cultural rights. It also concerns the protection of the physical integrity of a person under all 

circumstances, because companies which employ high-skilled labour are more likely to invest in 

a place where this right is fully respected.648 The extent of human rights protections in a country 

can affect its ability to develop human capital, something which is crucial for any company that 

employs highly specialized labour.649 Furthermore, it is only in an environment with robust human 

rights standards that these companies can retain globally sought after talent.650 If Saudi Arabia is 

to attract foreign investment from companies that are leading technological innovation and 

redesigning the way humans live, it must significantly increase the human rights protections that 

it offers to foreign workers.651 

 

It should also be pointed out that stronger labour rights protections are perfectly consistent 

with Islamic teachings. Fair wages, safe working conditions, and humane and dignified treatment are 

all cornerstones of Islamic teachings on the treatment of workers. As suggested above, the creation 

of a regime that restricted workers’ rights was more a response to the need to create an institutional 
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environment that was conducive to attracting FDI in an era in which resource extraction the primary 

means of achieving growth than it was a reflection of religious teachings. Strengthening workers’ 

rights can not only increase FDI by responding to the demand for highly developed human capital 

but can also bring Saudi labour law more in line with the teachings of Islam. Therefore, it can limit 

the switching costs associated with reforming a path-dependent institution such as the Kafala System. 

 

Conclusion: 

 

In light of the foregoing, several reasons can be advanced to explain the need to bolster 

protections for workers’ rights in the Kafala ystem and to integrate human rights into investment 

treaties. First, Saudi Arabia has obligations under both international and domestic law to make 

sure that migrant workers are guaranteed certain rights. Second, the promotion of labour rights can 

attract more investment from foreign investors, and this in turn may lead to greater economic 

development. 

 

While it is true that the literature on the relationship between human rights and FDI is 

complex and at times divergent, qualities like political stability, predictability, preservation of a 

good public image and the minimizing of “audience costs posed by public sensitivity to human 

rights abuse,”652 and the availability of highly developed human capital, all of which are tied to 

robust protections for human rights, lend weight to the position that FDI is positively linked with 

human rights standards. 

 

When foreign investors are considering an investment, robust protections for labour rights 

are one of the key indicators that they look to as a signal that an investment they are considering 

is sound. Being indifferent to or complicit in labour rights violations can expose MNCs to negative 

publicity, which can seriously harm their business. In addition, respect for labour rights is 

increasingly considered an indicator that a country has highly developed human capital and is 

politically and economically stable. These are factors that have a great deal of importance for 

foreign investors. 
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Using an NIE lens, the absence of strong labour rights protections for migrant workers can 

be tied to the fact that Saudi Arabia’s economy has been and continues to be largely dependent on 

oil. Corporations that invested in Saudi Arabia during and after the oil boom had a huge demand for 

a cheap and submissive labour force. A legal regime that could satisfy this demand was duly put in 

place. For a long time, this approach was effective in attracting FDI to Saudi Arabia. However, Saudi 

Arabia can no longer depend on oil to sustain its economic growth. With Vision 2030, there is now 

a push to diversify the Saudi economy, upgrade the skill-level of the labour force, and attract the best 

companies to Saudi Arabia. This change in priorities and in circumstances will also require stronger 

protections for labour rights, since these contribute to the development of sophisticated human capital 

and to political and economic stability.653 The current structure of the Kafala System is prone to 

producing sub-optimal outcomes that continue to be tolerated because of the high-switching costs of 

reforming the System. However, as the international investment climate has dramatically changed, 

these switching costs will be offset by the substantially greater economic prosperity that Saudi Arabia 

will enjoy. 

 

Better protecting the rights of migrant workers in Saudi Arabia is also a way to adhere 

more closely to the teachings of Islam, which Saudi Arabia considers to be the source of its laws. 

Greater respect for human rights will thus not only facilitate the development of a highly 

sophisticated labour force, increase political stability, and allay corporations’ concerns about 

maintaining a human-rights friendly public image, it will also give full effect to the values of the 

Islamic faith. This will make reforms more acceptable to all members of Saudi society and further 

reduce switching costs. 

 

In the next chapter, the obligations that Saudi Arabia has towards migrant workers under 

both International and domestic law are detailed. 

	
  
 
 
 
 

 
 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
653	
  The	
  Effects	
  of	
  Core	
  Workers’	
  Rights	
  on	
  Labor	
  Costs	
  and	
  FDI,	
  supra	
  note	
  17	
  at	
  15.	
  



	
   121	
  

Chapter Six: 

International and Domestic Human Rights Obligations of Saudi Arabia 
 

Upon arrival in Saudi Arabia, migrant workers come within the purview of the Kafala 

System. Kafala, stemming from the Arabic word “sponsorship”, is a law which establishes a 

process by means of which individuals and companies can sponsor migrant workers for the 

purposes of employment in Saudi Arabia. It also sets out some of rights and duties that employers 

and migrant workers owe each other. Some of its features have, however, been deemed to violate 

international human rights standards.654 Despite this, the Kafala System has existed in Saudi 

Arabia for 66 years and continues to this day.655 

 

This chapter is a single-country study of the state of the human rights of migrant workers 

in Saudi Arabia. It begins by addressing a normative question, namely, the basis on which a 

sovereign state like Saudi Arabia should respect international human rights standards. This 

endeavor involves looking at the universalism vs. cultural relativism debate and comparing the 

position that human rights standards apply uniformly to all societies with the contrasting view that 

human rights standards vary from one society to another. This chapter endorses neither position, 

but it does recognize the legitimacy of many criticisms levelled by relativists against rights 

universalists. Instead of adopting a purely relativist view, however, we argue that an 

instrumentalist justification for Saudi Arabia’s obligation to protect and promote the human rights 

of migrant workers is most likely to be effective and is most in line with the analysis of new 

institutional economics and path dependency theory. According to this instrumentalist approach, 

Saudi Arabia should respect migrant workers’ rights if (1) the importance of the underlying 

interests that these rights protect is clear (from the point of view of the claimants) and (2) if Saudi 

Arabia would benefit from protecting them. Following this, the chapter defines Saudi Arabia’s 

domestic and international human rights obligations and clarifies how international obligations 

interact with Saudi Arabia’s domestic law. This aspect of the chapter relies on a traditional 

approach that is used in legal research, namely, analyzing the text of the laws of Saudi Arabia and 

the international conventions that it has ratified. 
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Saudi Arabia’s domestic law guarantees certain labour rights to migrant workers (although, 

as discussed in chapter three, many of these are not protected effectively). In addition to these, 

however, Saudi Arabia is also party to various international conventions that impose additional 

obligations on it in this domain. This chapter explores why Saudi Arabia should respect 

international treaty obligations, arguing that rather than imposing human rights universalism on 

Saudi Arabia, its participation in international conventions should be based on an instrumentalist 

line of reasoning. That is, if Saudi Arabia views the interests protected by the rights in international 

human rights documents as objectively important from the point of view of the claimants and 

recognizes that protecting these interests can procure many benefits to it, it should protect these 

rights. Some of the benefits that it can consider when deciding whether to protect a right include 

improving its international reputation (which can help attract more FDI), increasing labour force 

productivity, attracting highly skilled foreign professionals, and developing human capital in Saudi 

Arabia. After discussing the appropriateness of the instrumentalist justification for respecting 

international human rights standards, the chapter then proceeds to enumerating Saudi Arabia’s 

specific obligations under international and domestic law. Specifically, it refers to provisions from 

the International Convention on the Elimination of all Forms of Racial Discrimination (ICERD), 

the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT), the various ILO conventions that Saudi Arabia has ratified, and the Arab Charter on 

Human Rights to construct a list of workers’ rights that Saudi Arabia should respect. It 

demonstrates that these documents protect the right of workers to equality, nationality, choice of 

employment, just wages, freedom of movement, and safe and sanitary working conditions. 

 

The chapter also touches on the compatibility between international human rights and 

Islamic law, showing that there is a strong case that the two share many more similarities than 

differences.656 Yet, there are many challenges to the application of international human rights 

standards because the Islamic basis of these standards is seldom highlighted. Since the Saudi 

government has legally bound itself to protect the religion and culture through article 29 of the 
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Basic Law,657 it would be advisable to emphasize the fact that many of the rights in international 

human rights documents are also protected by Islamic sacred texts. This would be a more effective 

method than asking Saudi Arabia to implement changes based on global, so called ‘universal’, 

norms. The primary concern of conservatives in Saudi Arabia is the potential impact of foreign 

influences.658 By showing the compatibility between international human rights and Islamic 

teachings, this concern can be put to rest. Saudi Arabia is indeed changing fast, but change need 

not be synonymous with abandonment of its identity and culture. Saudi Arabia can continue to 

reform its policies while remaining true to Islamic principles and culture. 

 

The argument in this thesis is that Saudi Arabia should reform the Kafala System in order 

to bring it into line with human rights standards that apply to migrant workers. To understand why 

such reform has not taken place to date, I will begin with some background on the position that 

Saudi Arabia has traditionally taken in regard to the application of international human rights law 

in its territory, which takes as its starting point the importance of respecting the Kingdom’s 

sovereignty. 

 

The Right of Saudi Arabia to Regulate Human Rights within its Jurisdiction  

 

Saudi Arabia is a sovereign state just like every other nation-state in the world. In practical 

terms, this means that it has exclusive jurisdiction to legislate within its territories. The sovereignty 

of Saudi Arabia also carries with it the ability to implement and enforce laws against its subjects. 

When it comes to human rights standards, it is no different, as Saudi Arabia has the exclusive 

authority to pass laws concerning this subject-matter. International human rights watchdogs have 

a right to raise issues, critique, and criticize the country, but any form of regulation on human 

rights in Saudi territory is the prerogative of the government of Saudi Arabia, as it is the prerogative 

of every nation state within its respective territory.659 
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This can raise issues if there is a conflict on a matter pertaining to human rights between 

international law and Islamic law. According to Saudi Arabia’s Basic Law of Governance, the 

Saudi government has the duty to integrate both legal regimes into Saudi domestic law to ensure 

adherence to its international obligations.660 International treaty obligations are integrated into 

domestic law by a royal decree to this effect.661 However, Saudi Arabia always makes a reservation 

when signing a treaty that its provisions are applicable only insofar as they are consistent with 

Islamic principles.662 The Islamic laws thus form the foundation of Saudi Arabia’s domestic legal 

regime.663 Despite the binding force of international treaty obligations, they are in practice only 

applicable insofar as they are consistent with Islamic Law. 

 

The Human Rights Commission in Saudi Arabia has the overall responsibility of protecting 

and ensuring the enforcement of human rights.664 The Commission is also charged with ensuring 

that international human rights are implemented in line with the principles of Shari’a.665 According 

to the Statute of the Saudi Human Rights Commission, the government of Saudi Arabia must not 

only protect but also promote human rights.666 In most cases, it is able to apply the international 

standard which Saudi Arabia has made a commitment to respect. However, when a particular 

standard conflicts with Shari’a law, it must give preference to the Islamic standard. As mentioned 

above, this is enabled by the fact that when Saudi Arabia signs an international human rights treaty, 

it always submits a reservation that the treaty will apply only insofar as it is consistent with Islamic 

Law. Furthermore, the role of the Human Rights Commission when it comes to migrant workers 

is fairly limited since migrant workers are not protected by Saudi Arabia’s domestic human rights 
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legislation. The rights of migrant workers are set out in the Labour Regulation667 and it is the 

Commission for the Settlement of Labour Disputes that deals with allegations of the violation of 

rights under this law. 

 

Human rights are influenced and shaped by a wide variety of factors, and ensuring that 

they are aligned with other institutions of a society is an important consideration. According to an 

application made by Saudi Arabia to the United Nations in the year 1997, the various provisions 

and principles relating to human rights must be aligned with the cultural as well as religious 

paradigms of a country. These are different from one country to another. To ensure that human 

rights principles are congruent with its religion and culture, Saudi Arabia must be given some 

room to figure out how they interact with each other.668 This is why Saudi Arabia always makes a 

reservation that any treaty obligations are applicable only insofar as they are consistent with 

Islamic law. In the next section, the various justifications that exist for imposing international 

human rights obligations on states are discussed. 

 

Justifications for an International Human Rights Regime 

 

In International Law, states are considered to be sovereign, meaning that they have the 

legitimate authority to govern within their territory as they see fit.669 Nevertheless, there exists 

today a plethora of international conventions which states can sign and ratify, thereby obliging 

them to respect certain international standards. Furthermore, some human rights violations are 

considered to be so egregious that they have been elevated to the status of jus cogens norms that 

apply erga omnes. That is, they are binding norms that apply to all states and whose enforcement 

all states must ensure. Given the principle of state sovereignty, it is appropriate to ask what 

justification there is for an international human rights legal order. Answering this question is 

particularly pressing because states such as Saudi Arabia have argued that the protection of its 
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sovereignty must take precedence over respect for international human rights standards that in the 

past were not of its own making.  

 

Two traditional justifications for promoting international human rights are that the system 

prevents abuse of civilians by the powerful state and promotes global political stability. 

Historically, because the state was the sole authority within its domestic sphere, it was possible for 

a state to mistreat its civilians without being held accountable. The creation of an international 

human rights system was thought to be a solution to this.670 In addition, early advocates of the 

human rights system believed that the very institutional and cultural features that enabled states to 

commit egregious human rights violations within their borders also led them to adhere to 

aggressive foreign policies that undermined international stability.671 Thus, introducing some 

measure of accountability for domestic human rights violations would, it was hoped, promote 

international peace. One problem that arises from this justification for the need for an international 

human rights system is that the goal of encouraging respect for individual rights and that of 

promoting international order can result in two distinct visions of which rights should be 

respected.672 

 

The first justification for human rights – namely, that the international human rights regime 

protects vulnerable individuals against abuse by the state – immediately comes into conflict with 

respect for state sovereignty, which is at the heart of international law. Charles Beitz argues that 

the international human rights system is centered around states in the sense that its standards apply 

primarily to states, and it is states that are responsible for ensuring that it is respected.673 Therefore, 

the primary justification for the human rights system must be “compatible with the fact that the 

state constitutes the basic unit of the world’s political organization.”674 The purpose that human 

rights serve must be located within the global political structure as it exists, not within an imagined 

ideal system of global governance.675 In Beitz’s view, the legitimacy of this model is not up for 
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debate since it is a given that this is the way that the world order is structured.676 Given our 

acceptance of the global political structure, it is necessary to explain how human rights apply to 

the nation-state model of global politics.  

 

One of the key features of the current world political order is that states are political units 

that are territorially defined.677 Within its territory, each state has the exclusive authority to make 

and enforce law – in short, to govern.678 For their part, the rules that govern relations between state 

are meant to facilitate interaction between states and increase cooperation to “supply collective 

goods.”679 One of the most important aspect of these rules is the notion that within its sphere of 

domestic authority, each state is free from coercion on the part of other states.680 

 

The second justification for human rights – namely, that it promotes global political 

stability – lacks empirical support. Can the link between domestic respect for human rights and 

international peace really be substantiated? Beitz points out that “[t]o date, there is very little 

systematic evidence that governments that abuse their people’s human rights pose a greater threat 

than other governments to international order, and it is not at all clear what causal mechanism 

could explain such a regularity, if it were found to exist.”681 The academic literature is divided on 

the topic, with one study showing that pairs of states that both respect human rights tend to also 

have peaceful relations with each other.682 Others point out that it is difficult to explain the 

decisions that embroiled Japan and Germany in war with reference to the same institutional 

features as those which influenced their domestic practices.683 In short, the link between promoting 

respect for human rights and ensuring international stability is a tenuous one that cannot taken as 

a given. Therefore, the creation of an international human rights regime cannot be justified with 

reference to the need to promote international stability. Can the establishment of such a regime 

instead be justified on the basis of human rights universalism? This is explored next. 
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Given the difficulties encountered by the two traditional justifications for the protection of 

international human rights, this chapter argues that instead of justifying the application of 

international human rights standards to Saudi Arabia on the basis of human rights universalism, it 

is better to use an instrumentalist approach derived from the work of human rights theorist Charles 

Beitz that involves first assessing whether the interest underlying a given right is an objectively 

important one from the point of view of the claimant. If so, it can then be asked if protecting this 

right would benefit the state and the broader society such that it provides an incentive for the 

government to protect it. Using this approach enables a better understanding of why Saudi Arabia 

has taken on various international treaty obligations and why it ought to respect them. The rights 

protected in these treaties are important when viewed reasonably from the point of view of the 

claimants and their protection can contribute in many ways to Saudi Arabia’s economic growth, 

political stability, and international reputation. 

 

But what about normative arguments? In addition to the prudential justifications for the 

protection of international human rights based on the protection of vulnerable individuals and the 

promotion of political stability, some have argued that protecting human rights is simply the right 

thing to do. In the next section, we will address this issue from the point of view of the debate 

between human rights universalism and cultural relativism. 

 

Human Rights Universalism vs. Cultural Relativism 
 

Broadly speaking, there are two views about how human rights standards, which establish 

norms concerning the fundamental entitlements of individuals, should be applied to states. Some 

advance the view that there are certain human rights that are inherent to human beings and are 

therefore universal.684 They should be guaranteed to all human beings irrespective of nationality, 

race, gender, ethnicity or political affiliation.685 Others argue that any human rights standard is 
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necessarily culturally relative and therefore cannot be imposed on all nations without regard for 

their unique culture, religion, values, and history.686 This debate highlights another fundamental 

concern about the international human rights system – its claim to espousing universal values. This 

is a question that is the subject of endless debate687 and one that cannot be resolved here. However, 

it is useful to summarize the criticisms of the universalist conception of international human rights 

since New Institutional Economics (NIE) places so much emphasis on the institutional 

environment in attempting to understand the development of institutions. Path Dependency (PD) 

analysis similarly considers it to be essential to consider the social, cultural, political, and historical 

context of a given society before imposing a certain institutional arrangement on it. Only the 

relativist view of human rights is truly compatible with the two frameworks of analysis adopted in 

this thesis. 

 

Is there are any common ground between the universalist and relativist conceptions of 

human rights? For proponents of universalism, there are certain rights which must be guaranteed 

to everyone irrespective of considerations of cultural and historical differences. Proponents of the 

moral universality of human rights defend this idea using a line of reasoning that is summed up 

quite well by Jack Donnelly:  

 
If human rights are the rights one has simply because one is a human being, as they 
are usually thought to be, then they are held “universally,” by all human beings…. 
As the highest moral rights, they regulate the fundamental structures and practices 
of political life, and in ordinary circumstances they take priority over other moral, 
legal, and political claims.688  
 
According to this view, the basic human rights held by all human beings are the same 

irrespective of their religious, cultural, linguistic, or other identity.689 They are inherent to the 

condition of being human rather than social constructions which might vary from one society to 
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another.690 These rights include the rights to equal protection of the law, physical integrity, a fair 

trial, freedom of speech, freedom of religion, and freedom of association.691 

 

In response to the universalist position, proponents of cultural relativism argue that this 

catalogue of rights is necessarily a reflection of Western values and it would be shortsighted to 

characterize it as post-ideological. Western society has a historical tendency to make efforts to 

universalize its political ideology of liberalism and its belief in Christianity. The imposition of 

Western values and the Christian faith by the British and the French on the indigenous peoples of 

Canada is a prime example. The reality is that each society has its own morality, and cultural 

context affects how a society understands the rights that individuals are entitled to. The world is 

comprised of an enormous variety of cultures which give birth to as many unique moralities and 

worldviews. Therefore, it is inappropriate to impose one society’s supposedly transcendent vision 

of human rights onto other societies and cultures.  

 

Javaid Rehman, for instance, argues that the content of some rights vary depending on the 

cultural, religious, and political context of a society. He asserts that the view that human rights 

advocates typically emphasize – the need for broad application, including the idea that these rights 

apply to every human being regardless of gender, colour, race, ethnicity, religion, or regional and 

geographic location – must be tempered by reasonable accommodation of cultural and religious 

diversity.692 In other words, Rehman advocates a form of cultural relativism.  
 

Cultural relativists strengthen their case by pleading the sovereign autonomy of states to 

govern freely within their borders.693 While it is undeniable that there are certain human rights 

obligations that have obtained the status of jus cogens norms and that therefore apply to all 

states,694 apart from these, states are free to decide which human rights they commit to respecting. 
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Saudi Arabia is not a signatory of the ICCPR or the ICSECR and has therefore not bound itself to 

respect the rights that are set out in these documents. It has, however, ratified the Arab Charter on 

Human Rights, which mirrors in many ways the rights that are contained in the these two 

international conventions. 

 

This thesis adopts the view of those international law scholars who are critical of universal 

human rights and argues that human rights norms must be allowed to fluctuate to some extent from 

one country to another. It is incorrect to argue that there is such a thing as an ahistorical and post-

ideological formulation of human rights that applies universally to all societies.695 The human 

rights norms contained in the ICCPR and ICSECR necessarily reflect the values of Western 

civilization, which through its imperial projects over the last several centuries has imposed its 

hegemony on the world. 

 

Recognizing the relativity of so-called ‘universal’ conceptions of human rights, this thesis 

uses NIE to analyze how human rights fit into Saudi law. An NIE analysis of Saudi law clearly 

shows the Islamic origins of the Saudi legal system and therefore points to the advisability of 

respecting this fact in designing possible reform strategies. To make sure reforms are effective, an 

Islamic justification should be provided for upholding human rights.696 According to PD theory, 

this would increase the likelihood that reforms will be effective. It is at the same time important to 

demonstrate the link between human rights and economic development as this can further 

strengthen the political will to align human rights standards in Saudi Arabia with international 

norms. 

 

Universal Human Rights Principles versus Islamic697 Principles 

 

In Saudi Arabia, the debate between universalism and relativism is most evident in relation 

to questions of religion and gender. There are several rights that apply unequally to men and 
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women in Saudi Arabia. For instance, an adult male is allowed to travel by himself, while an adult 

female must be accompanied by her son, brother, father, or husband. There are other points of 

divergence between relativists and universalists, such as punishment by amputation under Shari’a 

for theft (which is in conflict with the UDHR).698 Cultural relativists assert that the UDHR does 

not incorporate the values of non-Western political cultures,699 a position that is closely related to 

claims that the international human rights regime is used to strengthen Western cultural 

dominance.700 Indeed, Princess Hassah Al-Saud, the daughter of the current king, recently 

acknowledged that the Saudi Arabia declined to accept the UDHR for many reasons, including 

concerns about religion and culture.701 This is not to say that there is not criticism from within 

Saudi Arabia of its refusal to adhere to certain international conventions. Some Saudi journalists 

argue that cultural relativism (i.e., the position that the Saudi Arabia should fully reflect its 

distinctive religious and cultural norms in its laws) undermines the Saudi Arabia’s development 

and causes it to become isolated.702 That is, Saudi Arabia is limiting its own potential by delaying 

the reform of its human rights system.703 

 

The debate between relativists and universalists is made more complicated by the fact that 

these terms often take on very different meanings depending on an individual’s context and 

worldview, with the people who believe in universal human rights being seen as relativists by the 

people who believe in universal religious principles and the people who believe in universal 

religious principles being seen as relativists by the people who believe in universal human rights.704 
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Some scholars705 assert that that there is no contradiction between the apparent distinctiveness of 

the Saudi Arabia and universality based on the premise that Islam is a universal religion that 

acknowledges the supremacy of God over the entire world and based on the premise that Islam’s 

eventual expansion to all countries at some point will reduce the Kingdom’s distinctiveness. This 

position might seem to be reinforced by the principle of equality among racial and tribal groups 

that accept Islam: “O people! We created you from a male and a female, and made you races and 

tribes…. The best among you in the sight of God is the most righteous. God is All-Knowing, Well-

Experienced.”706 

 

It is nevertheless important to avoid filtering the controversy surrounding the consistency 

of Saudi laws with international human rights standards through the debate between universalists 

and relativists. Many of Saudi Arabia’s laws reflect economic considerations more than a 

commitment to a particular moral worldview. Recent reforms and projects – such as the proposed 

construction of an ultra-modern city by the name of NEOM that will be governed by a separate set 

of laws – are an indication of just how important a role economic considerations have in matters 

of law and policy in Saudi Arabia. Thus, Saudi Arabia’s legal system is more than a reflection of 

a religious worldview. At the same time that it is committed to respecting Islamic norms, it also 

takes into consideration the steps that must be taken to remain economically viable in the 21st 

century. Perhaps a justification for respecting international human rights standards can be 

grounded in the fact that it will help advance Saudi Arabia’s economic goals. Scholars like Charles 

Beitz seem to be in favour of this position, arguing that the importance of the underlying interest 

that a right protects and the advantages that protecting this interest can procure to a state should be 

looked at when justifying a given human right. 

 

An Instrumentalist Approach to Human Rights 
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The framework that will be used in this chapter to assess the Kafala System’s compliance 

with international human rights standards is one that recognizes that identifying human rights and 

how to protect them depends on context. It is in contrast with a universalist approach to human 

rights, which applies one standard to all societies irrespective of cultural, religious, historical, 

social, and economic differences. Such a universalist approach is to be avoided because it imposes 

a Western conception of human rights on the entire world. Furthermore, it raises issues with respect 

to the exercise of sovereignty. What would the members of an international community that 

adheres to a universalist conception of human rights do if a state does not respect, either through 

its laws or through its actions, international human rights standards? Would this be a cause for 

intervention in that state? If so, does this not compromise “a society’s exercise of collective self-

determination?”707 Whatever one defines as the appropriate boundaries of state sovereignty, it is 

undeniable that this tension arises directly from a conception of human rights that assigns to these 

rights the qualities of being universal and infallible. To avoid this tension, it is appropriate to use 

the instrumentalist approach proposed by Charles Beitz. 

 

Beitz argues that to identify a human right that is worthy of protection, one must first 

evaluate the importance of the underlying interest which a given right protects for the potential 

beneficiaries of that right.708 One does this by asking whether a reasonable individual would 

recognize the value of protecting the interest which a given right protects if he/she placed himself 

in the position of those claiming this right. If the answer is in the affirmative, the next question is 

whether it would be advantageous for the state to use legal measures to protect this interest, that 

is, to elevate it to the status of a right.709 It should be clarified that even if an interest is only 

important for a small segment of society, it may still be beneficial for the state to protect it: “the 

importance of the interest may be derivative; for example, it may be that under contingent but 

currently prevalent historical circumstances, the satisfaction of the interest would be instrumental 

to the satisfaction of other interests already identified as important.”710 The last step in identifying 

human rights that should be protected involves asking if the failure to protect this interest would 
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likely be a cause for international concern.711 If the response to this question is in the affirmative, 

it strengthens the importance for the state of protecting the right since international criticism or 

foreign intervention would be harmful to it. 

 

In the case of the Kafala System, an assessment grounded in this approach would begin by 

asking if the interests protected by the rights which migrant workers claim are sufficiently 

important that they warrant legal protection when “reasonably regarded from [their] 

perspective.”712 In practice, this means identifying whether a reasonable individual would be able 

to recognize the importance of protecting interests such as fair wages and safe working conditions 

for migrant workers if he placed himself in their shoes? If the answer is ‘yes’, the second question 

is whether it would be advantageous to Saudi Arabia to give legal protection to these interests?  

 

The fact that the immediate interests of migrant workers do not prima facie affect the 

broader Saudi society might suggest that Saudi Arabia would not benefit from protecting them. 

However, given the fact that improving the condition of migrant workers can improve labour force 

productivity and attract greater FDI, Saudi Arabia can benefit enormously from increasing human 

rights protections for migrant workers. Thus, when one accepts the possibility that protecting the 

interests of migrant workers can produce many benefits for Saudi society, it is possible to see why 

protecting migrant workers’ rights is important for Saudi Arabia. The last step in Beitz’ approach 

involves analyzing if failure to protect the interests of migrant workers would be a justifiable 

reason for international concern. 

 

Amartya Sen employs a similar line of reasoning to underscore the importance for states 

of protecting human rights. Although he uses the example of famine to illustrate the 

interdependence between social and economic rights on the one hand, and civil and political rights 

on the other, his position implies that governments can advance their self-interest by respecting 

human rights. The existence of strong protections for civil and political rights, he argues, can be 

linked to the nonoccurrence of famines. In a system that has fair elections on a regular basis, 

opposition parties to criticize the ruling party, and a free press to bring the governments misdeeds 
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to the public’s attention, it is difficult for a ruling party to avoid the political consequences for 

failing to prevent a crisis such as a famine.713 Thus, governments are more likely to respect 

socioeconomic rights in a democratic society. By doing so, they can also improve their reputation 

and extend their stay in power. On the other hand, if a ruler’s authority cannot be challenged and 

he is entirely above all accountability, he will remain in power despite his failure to prevent 

millions of his own people from starving to death.714 Thus, the lack of systems to address the 

economic needs of people will continue to persist. 

 

This approach is useful because it avoids the use of the language of universal human rights 

that asks states to adhere to what many consider to be a Western conception of human rights.715 

Instead, it ties the question of whether a certain right should be protected to the importance it 

objectively has for those who claim it and the advantages that it would have for the state who is 

asked to protect it. International human rights standards are therefore not imposed on Saudi Arabia 

as universally accepted norms, but are justified on the basis that their protection can be objectively 

appreciated and can benefit Saudi Arabia economically and politically. 

 

The views of Beitz and Sen are of course not without criticism. One of the main critiques 

levelled against their position is that it reduces the importance of categorical duties by allowing 

governments to protect those rights which they view as important and which can advance their 

self-interest.716 Put differently, it would be self-contradictory for an instrumentalist approach to 

human rights to support the idea that states have categorical duties to respect certain rights when 

it begins with the premise that states should respect rights that they appreciate as being objectively 

important and that procure political and economic benefits to them.717 This thesis rejects this 

critique on the basis that the entire system of international human rights is based on an 

instrumentalist approach, as argued by various Third World Approaches to International Law 
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(TWAIL) scholars.718 States always have a self-interested motive for advocating for the protection 

of human rights. Therefore, there is no harm in advocating for a similar approach in the case of 

Saudi Arabia. Furthermore, given that respect for human rights is becoming an ever-more 

important consideration in economic policy and political decisions, it can probably go much farther 

in persuading a country to respect human rights than an appeal to the moral authority of certain 

self-proclaimed universal conceptions of human rights. Relatedly, it is also important to assess 

whether a state can protect economic, social, and cultural rights independently of civil and political 

rights, or whether the two are interdependent. 

 

The Relationship between Civil and Political Rights and Economic, Social, and Cultural 

Rights 

 

While concerns about the Kafala system center mostly around a lack of protection of 

economic and social rights, it is important to understand that the academic literature is divided on 

whether these exist entirely independently of civil and political rights. According to some scholars, 

enhancing economic and social rights requires improving respect for civil and political rights.719 

These two sets of rights are interdependent and interconnected such that “political rights can have 

a major role in providing incentives and information toward the solution of economic privation.”720 

To be clear, the relationship between the two sets of rights runs even deeper than their capacity to 

strengthen each other. This relationship can be characterized as “constitutive” in the sense that 

protections for political rights enable discussions and debates, which are necessary to 

conceptualize the economic needs that should be addressed.721 

 

Recall the argument of Amartya Sen, who uses the example of famine to illustrate the 

interdependence between social and economic rights on the one hand, and civil and political rights 

on the other. The existence of strong protections for civil and political rights, he argues, can be 

linked to the nonoccurrence of famines. In a system that has fair elections on a regular basis, 
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opposition parties to criticize the ruling party, and a free press to bring the governments misdeeds 

to the public’s attention, it is difficult for a ruling party to avoid the political consequences for 

failing to prevent a crisis such as a famine.722 Conversely, a ruler who governs with an iron fist 

can hold onto power indefinitely even if millions of people starve to death, for all dissent can be 

silenced and all opposition repressed.723 In such a situation, reforms to satisfy the socioeconomic 

needs of people will never see the day of light. 

 

This position is not without critique, Sen himself conceding that “in making such 

arguments […] there is the danger of exaggerating the effectiveness of democracy.”724 That is, 

strong democratic institutions do not causally bring about respect for socioeconomic rights. There 

are countries where there are fairly strong democratic institutions but which nevertheless fall short 

in improving the state of economic, social, and cultural rights. Jean Dreze refers to the problem of 

chronic hunger in India as an example. India’s democratic institutions are fairly well developed, 

in some respects – namely, voter turnout, the influence of big money, and the political 

representation of socially disadvantaged groups – even surpassing the US.725 Similarly, the Indian 

press is independent and better in many ways than its American counterpart.726 Nevertheless, the 

problem of chronic hunger, like many other social issues that do not attract the same attention as 

a famine, continue to persist. What might explain “this neglect of social issues in general, and of 

chronic hunger in particular”?727 According to Dreze, it is the fact that economic insecurity, lack 

of education, and social discrimination prevent most people from participating in Indian 

democracy.728 High voter turnout rates gloss over the fact that there is a lack of informed political 

participation.729 Most people vote without clearly understanding the differences between the 

platforms of the various candidates. 
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Dreze argues that this creates a self-perpetuating cycle of disenfranchisement. The 

powerful elite marginalize the masses and prevent them from meaningfully participating in 

democracy.730 In turn, policy-making reflects the concerns of the political elite, which reinforces 

the very structures that lead to economic deprivation.731 In the Saudi context, something similar is 

arguably occurring. Migrants cannot participate in political life and there is thus no one to advocate 

for their interests. Thus, policymaking reflects the interests of other groups, which then further 

sidelines the interests of migrant workers. 

 

The debate about the link between democratic institutions and respect for economic and 

social rights will be important in considering how to effectively reform the Kafala system, for 

depending on the view that one adopts, it might be argued that democratizing Saudi Arabia is an 

important step in effectively reforming the Kafala system. This thesis does not support this position 

and instead argues that workers’ rights can be fully protected without it being necessary to have a 

democratic system of governance in place. 

 

As we have seen, the justification for expecting Saudi Arabia to respect international 

human rights standards should be located in an objective analysis of the importance of the interest 

that a right protects and a demonstration of how giving legal protection to this right can benefit 

Saudi Arabia. The next section discusses the specific human rights obligations that Saudi Arabia 

has under International and Islamic Law. 

 

Saudi Arabia’s Responsibilities under International law and Islamic Law 

 

Saudi Arabia is expected to ensure that human rights are protected in a manner that is at 

once consistent with domestic law as well as international law. Saudi Arabia’s constitution states 

that Saudi law is based on Islamic Shari’a law.732 Shari’a law unquestionably provides protections 

for fundamental civil, political, social, economic, and cultural rights. In addition, article 27 of 

Saudi Arabia’s constitution mentions welfare rights,733 while article 26 states that the government 
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is responsible for the protection of human rights.  The fact that Saudi Arabia has endorsed the 

Universal Islamic Declaration of Human Rights is further confirmation that Saudi law must reflect 

the human rights protections that are provided for in Islamic law. 

 

In addition to the general provisions in the Saudi constitution, Saudi labour law also 

contains a considerable number of protections for the rights of migrant workers. In particular, there 

are provisions stipulating the right of a worker to fair compensation, safe and sanitary working 

conditions, reasonable working hours, not to be terminated without cause, and to initiate 

proceedings against the employer when any of his/her rights under labour law are violated.734 

 

As a general matter, employers are required to “treat workers with due respect and refrain 

from any action or utterances that may infringe upon their dignity and religion.”735 For their part, 

migrant workers must have an employment contract which regulates their terms of employment.736 

Just as for Saudi nationals, this contract must be in writing.737 Saudi Labor law also establishes the 

minimum entitlements, such as salary and employment benefits,738 that must be guaranteed to 

migrant workers in their employment contracts.739 In particular, it sets out requirements for the 

payment of wages in a timely manner, stating that workers who are paid on a daily basis must be 

paid at least once a week, while those who are salaried must be paid at least once a month.740 The 

duties and tasks that workers are expected to complete during their period of employment must 

likewise be set out in these contracts.741 Furthermore, workers and employees cannot make any 

changes to a contract once it has been signed; their only option is to terminate it. The cost of 

repatriation of an employee whose contract has been terminated is the responsibility of the 

employer.742 With respect to working conditions, Saudi labour law requires employers to provide 

safe and humane conditions of work. In particular, article 121 of the Labour Law states that “an 

employer shall maintain the firm in a clean and hygienic condition. He shall provide lighting, 
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supply potable and washing water and comply with other rules, measures and standards of 

occupational protection, health and safety.”743 An employer is also required to take “the necessary 

precautions to protect the workers against hazards, occupational diseases, the machinery in use, 

and shall ensure work safety and protection,” and to “post in a prominent place in the firm the 

instructions related to work and workers’ safety.”744 

 

With respect to the question of wages and working hours, the laws and policies concerning 

migrant workers do not stipulate a minimum wage that must be paid.745 However, where a wage 

is not specified in the employment contract, the employer must pay the worker the wage that is 

paid to the same type of worker in his/her firm, or the wage that is normally paid to someone of 

that profession.746 Furthermore, upon termination of the employment contract of a migrant worker, 

he/she is entitled to the payment of his or her salary. Labour law forbids migrant workers from 

working more than 8 hours a day. On Fridays, all migrant workers are exempt from work as is the 

case for Saudi nationals. While at work, the migrant workers are entitled to a break after not more 

than five hours of work, the length of which should be a minimum of 30 minutes.747 They are 

additionally entitled to payment for overtime services that they have rendered. Any dispute arising 

out of a provision in the Labour Regulation can be brought before the Commission for the 

Settlement of Labour Disputes. 

 

Since the Saudi Labour Law affirms that the Shari’a must be respected in implementing its 

provisions, it is important to speak to the protections for workers’ rights contained in Islamic law. 

Islamic law is the foundation of all of the laws of Saudi Arabia and contains very strong protections 

for the rights of migrant workers, in particular stipulating that migrant workers should be paid fair 

wages in a timely manner and not be subjected to any mistreatment or arbitrary punishment. In the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
743	
  Ibid	
  at	
  art	
  121.	
  
744	
  Ibid	
  at	
  art	
  122.	
  
745	
  Ibid	
  at	
  art	
  95.	
  
746	
  Ibid.	
  
747	
  Ibid	
  at	
  art	
  101.	
  



	
   142	
  

Shari’a, every human being should be treated in a dignified manner.748 Human safety, as well as 

security, are also guaranteed by the Qur’an.749 

 

How Islamic principles about the treatment of workers can be appropriately transposed to 

migrant workers in modern-day Saudi Arabia is a complex question. There has been longstanding 

disagreement between liberals and conservatives concerning questions of law, religion and culture 

and there is by no means a consensus on what the application of Shari’a law in the 21st century 

should look like. Saudi Arabia’s laws are the subject of discussion among Islamic jurists 

themselves, who all have different conceptions of an ‘Islamic’ society.750 Given the above 

provisions of Saudi law, however, there is no question that workers are entitled to humane working 

conditions, appropriate levels of remuneration, and safety and security.751 

 

Having summarized Saudi Arabia’s obligations under its own domestic law, it is also 

important to look at the obligations that it has under international law. This is the focus of the next 

section. 

 

Saudi Arabia’s Human Rights Obligations under International Law 

 

The question of whether Saudi Arabia’s domestic law must respect international human 

rights standards is a difficult and complex one. This is due mainly to the fact that there are very 

few binding international human rights instruments that Saudi Arabia has ratified. In particular, 

Saudi Arabia is not party to the two most comprehensive human rights conventions, the 

International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on 

Economic, Social, and Cultural Rights (ICESCR). Nor has Saudi Arabia ratified the International 

Convention on the Protection of the Rights of All Migrant Workers and Members of their Families. 
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Nevertheless, Saudi Arabia has ratified a number of other important international conventions, 

including the International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) (ratified 1997), the Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) (ratified 2000), the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT) (ratified 1997), the Convention on the 

Rights of the Child (CRC) (ratified 1996) with its Optional Protocol on the involvement of children 

in armed conflict (ratified 2011) and Optional Protocol on the sale of children, child prostitution 

and child pornography (ratified 2010), and the Convention on the Rights of Persons with 

Disabilities with its Optional Protocol (ratified 2008). Besides international conventions, one of 

the regional conventions that Saudi Arabia has ratified is the Arab Charter on Human Rights. As 

it will be shown below, this Charter is largely a reflection of the UDHR, the ICCPR, and the 

ICESCR. Moreover, its adoption was followed up in 2014 by the adoption of the Statute of the 

Arab Court of Human Rights, with the aim of allowing inter-state litigation in cases involving 

alleged violations of human rights. In 2016, Saudi Arabia became the first member-state of the 

Arab League to ratify the Statute of the Arab Court of Human Rights. Although the 7 ratifications 

that are needed in order for the statute to enter into force have not yet been achieved, Saudi Arabia’s 

decision to ratify it reflects its increasing seriousness when it comes to respecting international 

human rights standards. 

 

 Saudi Arabia has furthermore signed the United Nations Charter, which mentions in 

Article 55(c) that the United Nations shall promote “universal respect for, and observance of, 

human rights and fundamental freedoms for all without distinction as to race, sex, language, or 

religion.” The subsequent article declares the commitment of all member-states to taking measures 

to fulfill these objectives. This, admittedly, is not enough to conclude that Saudi Arabia must 

respect the specific human rights standards that are set out in the ICCPR and the ICESCR.  

 

Nevertheless, as a member of the United Nations, Saudi Arabia is expected to take into 

consideration the Universal Declaration of Human Rights, as well as abide by the conventions that 

it has ratified.752 The UN General Assembly adopted the UDHR in 1948. It is important to clarify 
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  Vienna	
  Convention	
  on	
  the	
  Law	
  of	
  Treaties,	
  23	
  May	
  1969,	
  1155	
  UNTS	
  331,	
  art	
  26	
  (entered	
  into	
  force	
  21	
  January	
  
1980)	
  [Vienna	
  Convention	
  on	
  the	
  Law	
  of	
  Treaties].	
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that the UDHR is not an international treaty, as a treaty depends for its binding force upon states’ 

express agreement through a formalized procedure.753 The Saudi Arabia’s relationship with the 

UDHR is rather delicate, especially given the fact that the Kingdom continues to withhold formal 

acceptance of this document.754  

 

Another point that is worth noting is that the Saudi Arabia has been consistent in its position 

since the UDHR’s inception that, even if it were to eventually accept this document, the Kingdom 

would not be legally bound by its principles as it is not, in fact, a treaty. This position is consistent 

with domestic Saudi law, as article 70 of the Basic Law of Governance states that the Kingdom’s 

courts of law and judicial authorities will only base their decisions on “laws, international 

agreements, treaties and concessions […] issued and amended by Royal Decrees.” In this 

connection, it is important to mention that some international law scholars are of the view that the 

entire UDHR has the status of customary international law,755 while others believe that only some 

parts of the UDHR have the status of customary international law, specifically articles 2, 3, 4, 5, 

9, 10 and 11.756 A contrary view is that the UDHR acts only as a recommendation, with no legal 

authority over UN member states757; on the other hand, some national and international tribunals 

have relied upon it and treated it as a binding document.758  

 

Why was the UDHR not made into a binding document? Gudmundur Alfredsson & 

Asbjørn Eide argue that “the role of human rights as a political weapon was one of the motivations 
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  Public	
  International	
  Law,	
  supra	
  note	
  13	
  at	
  84.	
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  UDHR,	
  supra	
  note	
  1.	
  
755	
  Von	
  Bernstorff,	
  “The	
  Changing	
  Fortunes	
  of	
  the	
  Universal	
  Declaration	
  of	
  Human	
  Rights:	
  Genesis	
  and	
  Symbolic	
  
Dimensions	
  of	
  the	
  Turn	
  to	
  Rights	
  in	
  International	
  Law”	
  (2008)	
  19:5	
  European	
  Journal	
  of	
  International	
  Law	
  903	
  [The	
  
Changing	
  Fortunes	
  of	
  the	
  Universal	
  Declaration	
  of	
  Human	
  Rights];	
  Oscar	
  Schachter,	
  International	
  Law	
  in	
  Theory	
  
and	
  Practice	
  (Springer,	
  1991)	
  at	
  336;	
  John	
  Humphrey,	
  No	
  Distant	
  Millennium:	
  The	
  International	
  Law	
  Of	
  Human	
  
Rights	
  (Paris:	
  UNESCO,	
  1989)	
  at	
  155;	
  Montreal	
  Statement	
  of	
  the	
  [Nongovernmental]	
  Assembly	
  for	
  Human	
  Rights	
  
(1968)	
  reprinted	
  in	
  9:94	
  J.	
  Int'l	
  Comm.	
  Jurists	
  Review;	
  Declaration	
  Of	
  Tehran,	
  Final	
  Act	
  Of	
  The	
  International	
  
Conference	
  On	
  Human	
  Rights,	
  (1968)	
  U.N.	
  Doc.	
  A/Conf.32/41,	
  reprinted	
  in	
  United	
  Nations,	
  Human	
  Rights,	
  A	
  
Compilation	
  of	
  International	
  Instruments	
  (1988)	
  U.N.	
  Sales	
  No.	
  E.88.	
  Xiv.	
  1	
  at	
  para	
  2;	
  Resolution	
  adopted	
  by	
  the	
  
International	
  Law	
  Association,	
  1994	
  reprinted	
  in	
  International	
  Law	
  Association,	
  Report	
  of	
  The	
  Sixty-­‐Sixth	
  
Conference,	
  Buenos	
  Aires,	
  Argentina.	
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  The	
  Changing	
  Fortunes	
  of	
  the	
  Universal	
  Declaration	
  of	
  Human	
  Rights,	
  supra	
  note	
  755.	
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  Ibid;	
  Karol	
  Wolfke,	
  Custom	
  in	
  Present	
  International	
  Law	
  (Dordrecht;	
  Martinus	
  Nijhoff,	
  1993)	
  at	
  41-­‐42;	
  The	
  
Changing	
  Fortunes	
  of	
  the	
  Universal	
  Declaration	
  of	
  Human	
  Rights,	
  supra	
  note	
  755.	
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  International	
  Human	
  Rights	
  Law,	
  supra	
  note	
  692	
  at	
  81.	
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for not giving the human rights text binding status.”759 That is, some states deliberately use the 

failure of a given state to respect human rights as a justification for isolating that state within the 

international community and subjecting it to various sanctions. Because the UDHR embodies 

values that may not be shared by all countries and all peoples, giving it binding force is somewhat 

shortsighted since it gives legitimacy to those state-level legal regimes that adhere more closely to 

it while delegitimizing others. Nevertheless, the fact that the UDHR is not binding provides many 

countries an effective loop-hole against progressive and empowering legislation and policies.760 

These considerations aside, there is a broad consensus that the UDHR has been of great importance 

in terms of guiding states to develop their own human rights codes, and that it has significant moral 

and political influence. 

 

Saudi Arabia has also implicitly accepted an extensive range of human rights principles by 

signing the UN Charter. These principles are largely contained in articles 1(3) and 55 of the UN 

Charter761 as well as indirectly in article 38, which establishes the International Court of Justice 

and which mandates that the court apply international conventions (among other sources of law 

and legal principles), many of which deal with human rights.762 Given the fact that Saudi Arabia 

is a member of the UN, it follows that the UN Charter is binding on the Kingdom both 

internationally and domestically. According to article 70 of the Basic Law,763 once a royal decree 
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  Gudmundur	
  Alfredsson	
  &	
  Asbjørn	
  Eide,	
  The	
  Universal	
  Declaration	
  of	
  Human	
  Rights:	
  a	
  Common	
  Standard	
  Of	
  
Achievement	
  (Boston:	
  Kluwer	
  Law	
  International,	
  1999).	
  
760	
  Ibid.	
  
761	
  The	
  UN	
  Charter,	
  supra	
  note	
  669,	
  mentions	
  human	
  rights	
  in	
  some	
  articles,	
  including	
  in	
  article	
  1,	
  which	
  states,	
  
“The	
  Purposes	
  of	
  the	
  United	
  Nations	
  are:	
  […]	
  (3)	
  To	
  achieve	
  international	
  co-­‐operation	
  in	
  solving	
  international	
  
problems	
  of	
  an	
  economic,	
  social,	
  cultural,	
  or	
  humanitarian	
  character,	
  and	
  in	
  promoting	
  and	
  encouraging	
  respect	
  
for	
  human	
  rights	
  and	
  for	
  fundamental	
  freedoms	
  for	
  all	
  without	
  distinction	
  as	
  to	
  race,	
  sex,	
  language,	
  or	
  religion.	
  
Also,	
  in	
  article	
  55,	
  it	
  states,	
  “With	
  a	
  view	
  to	
  the	
  creation	
  of	
  conditions	
  of	
  stability	
  and	
  well-­‐being	
  which	
  are	
  
necessary	
  for	
  peaceful	
  and	
  friendly	
  relations	
  among	
  nations	
  based	
  on	
  respect	
  for	
  the	
  principle	
  of	
  equal	
  rights	
  and	
  
self-­‐determination	
  of	
  peoples,	
  the	
  United	
  Nations	
  shall	
  promote:	
  […]	
  (c)	
  universal	
  respect	
  for,	
  and	
  observance	
  of,	
  
human	
  rights	
  and	
  fundamental	
  freedoms	
  for	
  all	
  without	
  distinction	
  as	
  to	
  race,	
  sex,	
  language,	
  or	
  religion.	
  Articles	
  
56,	
  62(2),	
  and	
  76	
  also	
  speak	
  of	
  human	
  rights,	
  with	
  article	
  76	
  stating,	
  “The	
  basic	
  objectives	
  of	
  the	
  trusteeship	
  
system,	
  in	
  accordance	
  with	
  the	
  Purposes	
  of	
  the	
  United	
  Nations	
  laid	
  down	
  in	
  Article	
  1	
  of	
  the	
  present	
  Charter,	
  shall	
  
be:	
  […]	
  (c)	
  to	
  encourage	
  respect	
  for	
  human	
  rights	
  and	
  for	
  fundamental	
  freedoms	
  for	
  all	
  without	
  distinction	
  as	
  to	
  
race,	
  sex,	
  language,	
  or	
  religion,	
  and	
  to	
  encourage	
  recognition	
  of	
  the	
  interdependence	
  of	
  the	
  peoples	
  of	
  the	
  world.”	
  
762	
  UN	
  Charter,	
  supra	
  note	
  669	
  at	
  art	
  38,	
  “The	
  Court,	
  whose	
  function	
  is	
  to	
  decide	
  in	
  accordance	
  with	
  international	
  
law	
  such	
  disputes	
  as	
  are	
  submitted	
  to	
  it,	
  shall	
  apply:	
  a.	
  international	
  conventions,	
  whether	
  general	
  or	
  particular,	
  
establishing	
  rules	
  expressly	
  recognized	
  by	
  the	
  contesting	
  states;	
  b.	
  international	
  custom,	
  as	
  evidence	
  of	
  a	
  general	
  
practice	
  accepted	
  as	
  law;	
  c.	
  the	
  general	
  principles	
  of	
  law	
  recognized	
  by	
  civilized	
  nations.”	
  
763	
  Basic	
  Law	
  of	
  Governance,	
  supra	
  note	
  40	
  at	
  art	
  70,	
  “Laws,	
  international	
  agreements,	
  treaties	
  and	
  concessions	
  
shall	
  be	
  approved	
  and	
  amended	
  by	
  Royal	
  Decrees.”	
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is issued to integrate an international convention into Saudi law, it becomes a part of the 

Kingdom’s domestic legislation and its provisions can be invoked before any of the authorities in 

the country. Therefore, articles 1(3) and 55 of the UN Charter form part of the law of Saudi Arabia. 

Arguably, the Saudi Arabia might try to dispute possible attempts to use these articles to apply 

some human rights principles by making reference to article 26 of the Basic Law: “The state shall 

protect human rights in accordance with the Shari’a.” Yet article 27 of Vienna Convention on the 

Law of Treaties, which Saudi Arabia has ratified, stipulates “A party may not invoke the provisions 

of its internal law as justification for its failure to perform a treaty.”764 This article refers to 

international treaties that are legally binding on the contracting parties.765 It rests on the reasoning 

that since the very purpose of many treaties is to require states to change their domestic legal 

standards, allowing a state to avoid respecting its treaty obligations on the basis of a provision of 

its internal law would make a large number of treaty obligations futile.766 The term ‘internal law’ 

is interpreted broadly as encompassing all internal law, be it a statute, a regulation, an order, a 

decree, or a judicial decision.767 Furthermore, article 80 of the Saudi constitution itself provides 

that its provisions cannot hinder the implementation of international treaties that Saudi Arabia has 

signed.768 

 

Another Saudi commitment to the UN is its current membership of the Human Rights 

Council.769 In 2012, a Memorandum of Understanding was signed between the OHCHR and the 
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  Vienna	
  Convention	
  on	
  the	
  Law	
  of	
  Treaties,	
  supra	
  note	
  752	
  at	
  art	
  27.	
  
765	
  O	
  Dörr	
  &	
  K	
  Schmalenbach,	
  “Internal	
  law	
  and	
  Observance	
  of	
  Treaties”	
  in	
  O	
  Dörr	
  &	
  K	
  Schmalenbach	
  (eds),	
  Vienna	
  
Convention	
  on	
  the	
  Law	
  of	
  Treaties	
  (Berlin:	
  Springer,	
  2012).	
  
766	
  Ibid.	
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  Ibid.	
  
768	
  Basic	
  Law	
  of	
  Governance,	
  supra	
  note	
  40	
  at	
  art	
  80.	
  
769	
   Current	
   Membership	
   of	
   the	
   Human	
   Rights	
   Council,	
   1	
   January	
   -­‐	
   31	
   December	
   2016,	
   United	
   Nations	
   High	
  
Commissioner	
   for	
   Human	
   Rights	
   (OHCHR)	
  
<http://www.ohchr.org/EN/HRBodies/HRC/Pages/CurrentMembers.aspx>;	
   Established	
   in	
   2006,	
   the	
   OHCHR	
   is	
   a	
  
body	
   responsible	
   for	
  human	
   rights.	
  One	
  of	
   its	
  main	
  purposes	
   is	
   to	
   review	
   the	
  human	
   rights	
   record	
  of	
   every	
  UN	
  
member	
  state	
  once	
  every	
  four	
  years	
  and	
  to	
  make	
  recommendations	
  for	
   improvement.	
  According	
  to	
  the	
  General	
  
Assembly	
  Resolution	
  establishing	
  the	
  OHCHR,	
  the	
  Council	
   is	
   responsible	
  for	
  “promoting	
  universal	
  respect	
   for	
  the	
  
protection	
  of	
  all	
  human	
  rights	
  and	
  fundamental	
  freedoms	
  for	
  all,	
  without	
  distinction	
  of	
  any	
  kind	
  and	
  in	
  a	
  fair	
  and	
  
equal	
  manner.”	
  The	
  Council’s	
  role	
  includes	
  addressing	
  “situations	
  of	
  violations	
  of	
  human	
  rights,	
  including	
  gross	
  and	
  
systematic	
   violations,	
   and	
   making	
   recommendations	
   thereon.”	
   Resolution	
   adopted	
   by	
   the	
   General	
   Assembly,	
  
[without	
   reference	
   to	
   a	
   Main	
   Committee	
   (A/60/L.48)]	
   60/251.	
   Human	
   Rights	
   Council.	
   <http://www.un-­‐
documents.net/a60r251.htm>	
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Saudi Arabia, which was represented by the Saudi Human Rights Commission.770 This was an 

initiative on the part of the Kingdom to make clear its intent to take steps to strengthen human 

rights protections. Indeed, after the signing of the Memorandum of Understanding, Saudi Arabia 

passed a law entitled “Saudi Human Rights Law.” 

 

The UDHR aside, Saudi Arabia has ratified various human-rights-related international 

conventions that contain multiple articles that closely resemble those within the UDHR. For 

example, it is a member of the Geneva Conventions, which are international treaties that are 

binding on all states that are party to them; since the addition of article 27 in 2001,771 Saudi Arabia 

has accepted key principles that are modeled on those contained in article 6 of the UDHR.772 

Another example is article 2 of the UDHR, which contains the general protection against 

discrimination; the key principles of this article are incorporated into the Discrimination 

(Employment and Occupation) Convention, to which Saudi Arabia is party.773 Moreover, Saudi 

Arabia is a member of the International Convention on the Elimination of All Forms of Racial 

Discrimination, another human rights document that bears many similarities to the UDHR.774 In 

short, notwithstanding Saudi Arabia’s non-acceptance of the UDHR, some key elements of the 

UDHR have been mirrored in treaties to which Saudi Arabia is party. 

 

Yet another source of international obligations for Saudi Arabia is the various ILO 

conventions that it has ratified. In particular, it has ratified all of the following ILO conventions: 

the Abolition of Forced Labour Convention, 1957 (No. 105) (ratified 15 June 1978); the 

Discrimination (Employment and Occupation) Convention, 1958 (No. 111) (ratified 15 June 

1978); the Minimum Age Convention, 1973 (No. 138) (2 April 2014); the Worst Forms of Child 

Labour Convention, 1999 (No. 182) (ratified 8 October 2001); the Forced Labour Convention, 

1930 (No. 29) (ratified 15 June 1978); the Equal Remuneration Convention, 1951 (No. 100) 
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  “Technical	
  cooperation	
  in	
  Saudi	
  Arabia”	
  OHCHR	
  
<http://www.ohchr.org/EN/Countries/MENARegion/Pages/TechnicalCooperationSaudiaArabia.aspx>	
  
771	
  Geneva	
  Convention	
  Relative	
  to	
  the	
  Protection	
  of	
  Civilian	
  Persons	
  in	
  Time	
  of	
  War,	
  12	
  August	
  1949,	
  75	
  UNTS	
  287,	
  
arts	
  27,	
  80	
  (entered	
  into	
  force	
  21	
  October	
  1950).	
  
772	
  UDHR,	
  supra	
  note	
  1	
  at	
  art	
  6:	
  "everyone	
  has	
  the	
  right	
  to	
  recognition	
  everywhere	
  as	
  a	
  person	
  before	
  the	
  law."	
  
773	
  C111	
  -­‐	
  Discrimination	
  (Employment	
  and	
  Occupation)	
  Convention,	
  1958	
  (No.	
  111),	
  25	
  June	
  1958,	
  (entered	
  into	
  
force	
  15	
  Jun	
  1960)	
  [Saudi	
  Arabia	
  is	
  a	
  member	
  since	
  1978].	
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  ICERD,	
  supra	
  note	
  313	
  [Saudi	
  Arabia	
  is	
  a	
  member	
  of	
  the	
  ICERD	
  since	
  Sep	
  23,	
  1997].	
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(ratified 15 June 1978); and the Labour Inspection Convention, 1947 (No. 81) (ratified 15 June 

1978). It is important to note though that Saudi Arabia has not ratified the Migration for 

Employment Convention (Revised), 1949 (No. 97) and the Migrant Workers (Supplementary 

Provisions) Convention, 1975 (No. 143). In the next section, the specific rights which Saudi Arabia 

must respect as a signatory of the aforementioned conventions are detailed. 

 

Specific State Obligations flowing from International and Regional Conventions 

 

 As a member of the United Nations and various other international organizations, Saudi 

Arabia must respect certain obligations concerning human rights. In the context of the Kafala 

system, Saudi Arabia has the responsibility of ensuring that its citizens and migrant workers are 

afforded equal human rights protections. The Universal Declaration of Human Rights, which 

forms part of customary international law according some legal scholars, provides important 

guidance on the fundamental human rights that Saudi Arabia should strive to protect. Granted that 

it is not a binding treaty, its provisions are largely mirrored in regional treaties that Saudi Arabia 

to which Saudi Arabia is party, such as the Arab Charter on Human Rights. In fact, the Arab 

Charter states in its preamble that it affirms “the principles of the Charter of the United Nations 

and the Universal Declaration of Human Rights, as well as the provisions of the United Nations 

International Covenants on Civil and Political Rights and Economic, Social and Cultural Rights 

and the Cairo Declaration on Human Rights in Islam.”775 It is therefore pertinent to look at the 

specific rights enumerated by the Universal Declaration of Human Rights, as well as their 

counterparts in the Arab Charter on Human Rights. 

 

 Per Article I of the Universal Declaration of Human Rights, “All human beings are born 

free and equal in dignity and rights.” Article 2 further elaborates on this by stipulating that 

“Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction 

of any kind.” This article very clearly establishes the principle of non-discrimination on the basis 

of race, sex, national or ethnic origin, as well as several other grounds in the enjoyment and 

exercise of rights and freedoms by individuals. The Arab Charter, for its part, reiterates this 

provision in its article 3, stating that all individuals have “the right to enjoy the rights and freedoms 
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  Arab	
  Charter	
  on	
  Human	
  Rights,	
  supra	
  note	
  340	
  at	
  preamble.	
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set forth herein, without any distinction on grounds of race, colour, sex, language, religion, 

political opinion, national or social origin…” As it was demonstrated in chapter three, in Saudi 

Arabia, not all rights are enjoyed equally by citizens and migrant workers. 

 

 In addition to establishing the principle of non-discrimination, the UDHR also prohibits 

slavery and servitude in Article 4. This provision is mirrored by Article 10(1) of the Arab Charter, 

which states that “all forms of slavery and trafficking in human beings are prohibited and are 

punishable by law. No one shall be held in slavery and servitude under any circumstances.” It is 

known that in Saudi Arabia, opportunists have abused the Kafala System and engaged in practices 

that have been described as some as amounting to enslavement of workers. Saudi Arabia is 

required to halt and prosecute anyone that subjects another person, whether a citizen or a migrant 

worker, to slavery or servitude. The country is also expected to ensure that slavery and servitude 

are prevented through the creation and enforcement of laws to help curb these practices. Currently, 

Saudi law requires the nature of an employee’s work and the duties that he is assigned to be 

specified clearly in the employment contract. Employees are furthermore granted certain rights 

vis-à-vis their employers, including the right to just remuneration paid on a monthly or weekly 

basis.776 In principle, therefore, the Kafala system is wholly opposed to the idea that someone can 

be made to work without remuneration, which is a defining feature of slavery. While it is true that 

in practice certain individuals and companies abuse the Kafala system by withholding wages, this 

is neither facilitated nor permitted by the Kafala system. 

 

 It is also relevant to mention Article 5 of the Universal Declaration of Human Rights, 

according to which torture and cruel, inhuman, or degrading treatment or punishment are 

prohibited. Once again, the Arab Charter reproduces the essential content of this provision in 

article 8(1): “No one shall be subjected to physical or psychological torture or to cruel, degrading, 

humiliating or inhuman treatment.” The treatment of migrant workers – especially domestic 

workers – in Saudi Arabia has, on several occasions, involved cases of brutal and inhumane 

treatment.777 Saudi Arabia should protect these workers from any form of mistreatment and put in 

place laws to facilitate the prosecution of those that infringe this provision of the Arab Charter. 
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The protection of migrant workers, especially individuals in domestic settings, requires swift 

action on the part of the Saudi Arabian government since they are the most likely targets of 

abuse.778  

 

 The freedom of movement is also protected by the UDHR in Article 13. The Arab Charter, 

for its part, contains a provision to the same effect at article 26(1): “Everyone lawfully within the 

territory of a State party shall, within that territory, have the right to freedom of movement and to 

freely choose his residence in any part of that territory in conformity with the laws in force.” While 

it is true that the Kafala system has facilitated the movement of many migrants to Saudi Arabia, 

their movement within the country is subject to significant limits, as described in chapter three. In 

contrast, Saudi citizens have a right to move freely within Saudi Arabia. According to the Arab 

Charter, migrant workers should enjoy this right too. In addition, migrants should be allowed to 

move freely in and out of Saudi Arabia just as citizens are. 

 

 Yet another right that is worth discussing here is the right to nationality. Nationality is 

acquired in various ways including through birth and naturalization. According to Article 15 of 

the Universal Declaration of Human Rights, everyone furthermore has a right to nationality.779 

This article is mirrored by article 29 of the Arab Charter. In principle, anyone who satisfies the 

established requirements and criteria of nationality in a given country is entitled to be a national 

of that country. Saudi Arabia must therefore remove limits to nationality that require an individual 

to be born in Saudi Arabia from Saudi parents. There should instead be a system in place which 

grants nationality to anyone that works in Saudi Arabia and satisfies certain criteria reflecting his 

intention to settle there permanently. Moreover, under international law, no one can be denied 

nationality arbitrarily, meaning that Saudi Arabia cannot deny individuals citizenship without just 

cause. Finally, people have a right to change their nationality, and Saudi Arabia is obliged to 

facilitate this as much as possible.   

 

 The Universal Declaration of Human Rights also contains provisions on the right to work. 

In Article 23, it guarantees every individual a right to work, just and favourable conditions of work, 
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as well as fair remuneration. Free choice of employment, humane working conditions, and just 

wages are all emphasized in this article. The Arab Charter reiterates these rights in its article 34. 

As a party to the Arab Charter on Human Rights, Saudi Arabia has the responsibility to grant all 

individuals access to employment, the ability to freely choose what kind of work they do, and to 

put in place policies and regulations to ensure that employers pay fair wages and offer humane 

working conditions to their workers. The government of Saudi Arabia is furthermore obliged to 

ensure that all individuals can form trade unions to ensure that the interests they have concerning 

remuneration and working conditions are protected.780 Individuals also have a right, per Article 24 

of the UDHR, to a limit on the number of hours they are required to work and to paid holidays. 

This is especially important for domestic workers under the Kafala system who are at risk of being 

subjected to unreasonably long working hours. The Islamic Declaration of Human Rights, for its 

part, requires Saudi Arabia to ensure that every individual in the country is granted an opportunity 

to make a living in a manner consistent with the law of the land.781 Moreover, every activity that 

is critical to earning a living should be permitted unless it is considered to have an adverse impact 

on the interests of the community.782 Concerning the right to dignity, just remuneration, and 

favourable working conditions, the Islamic Declaration of Human Rights requires Saudi Arabia to 

ensure that workers receive payment promptly and are granted an adequate amount of time for rest 

and leisure.783 It is also incumbent upon Saudi Arabia to ensure that the workers are treated in a 

dignified manner.784 

 

 Given all of the above obligations under international law, it is crucial to understand how 

these obligations interact with Saudi Arabia’s domestic law. To clarify this question, the next 

section comments briefly on the law of state responsibility. 

 

The International Law of State Responsibility 
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The law of state responsibility derives from the general legal personality of every State 

under international law, and also from the fact that States are the principle executors and protectors 

of international obligations.785 As a starting point, Saudi Arabia, like every other member of the 

international community, is expected to respect all the international conventions that it has 

ratified.786 Therefore, it must take steps through its legislation and policies to enforce human rights 

principles; this includes prosecuting individuals and groups that violate human rights within the 

Kingdom’s territory. Here, it should be reiterated that many grave violations of human rights can 

be characterized as international crimes whose prohibition amounts to a jus cogens norm. These 

are mandatory norms of customary international law from which no derogation is permitted.787 

 

More specifically, according to article 2 of the Draft Articles on the Responsibility of States 

for Internationally Wrongful Acts, a State is internationally responsible where an act is both illegal 

under international law and where that act can be attributed to it.788 It is important to note that 

omissions also qualify as conduct attributable to a state.789 That is, where a state has an obligation 

to act that it fails to fulfill, it can be held responsible under international law.790 Therefore, states 

must make sure that they do not violate their treaty obligations, either by actions or by omissions. 

 

Besides the question of liability for omissions, another important issue is whether domestic 

law can be a basis for failing to fulfill an international obligation. Saudi Arabia’s constitution 

considers the Islamic Shari’a to be the primary source of its law.791 It furthermore binds courts to 

apply the Qur’an and the Sunnah to the cases that are brought before them, as well as any other 

law promulgated by the State which does not conflict with these.792 Similarly, article 26 states that 

human rights are to be protected in accordance with the Islamic Shari’a.793  The question naturally 
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arises as to what happens if the government passes a law to implement an international treaty that 

it has ratified, but that conflicts in one way or another with the Qur’an and the Sunnah. At first 

glance, the Saudi constitution seems to contradict article 27 of the Vienna Convention on the Law 

of Treaties, which prohibits states from pleading their domestic law to justify a failure to meet an 

international obligation.794 Article 81 of the Saudi constitution addresses this problem by 

stipulating that international obligations are to be implemented notwithstanding any constitutional 

provisions.795 The Saudi constitution’s affirmation of the superiority of treaty obligations is 

consistent with article 3 of the Draft Articles on the Responsibility of States which states that “The 

characterization of an act of a State as internationally wrongful is governed by international law. 

Such characterization is not affected by the characterization of the same act as lawful by internal 

law.”796 The priority given to international treaty obligations by the constitution might also explain 

why Saudi Arabia is party to a very limited number of international human rights conventions. 

Furthermore, the full effect of the constitutional provision recognizing the supremacy of 

international treaty obligations is never realized because in practice, Saudi Arabia always submits 

a reservation that any provision of a treaty that it has signed is inapplicable to the extent that it 

conflicts with Islamic Law. 

 

Overseeing the implementation of internationally accepted human rights standards is the 

mandate of the Human Rights Council insofar as UN human rights instruments are concerned. The 

Human Rights Council requires Saudi Arabia to submit reports on the measures that it has taken 

to implement the international conventions which it has ratified, such as CEDAW, CERD, CAT, 

and CRC.797 It additionally bears the responsibility for human rights related measures taken by 

every state organ and state agent within its jurisdiction. This applies to agencies that are under the 

Saudi Arabian government, and any other independent institutions as recognized by the state. As 

stated above, domestic laws cannot be used as a defence by the state for the contravention of 

international human rights laws as this is a violation of Article 27 of the Vienna Convention on the 
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Law of Treaties.798 Nevertheless, reservations submitted by Saudi Arabia to the conventions that 

it has ratified allow domestic courts to apply Saudi law where it contradicts with international law. 

 

The above analysis applies only in the case of binding international obligations. As for 

non-binding texts, there are several documents of this nature that Saudi Arabia has signed. These 

are the subject of the next section. 

 

Non-Binding Documents 

 

As a member of various international organizations that have a role in promoting respect 

for human rights, Saudi Arabia has endorsed several non-binding declarations with respect to 

human rights. 

 

The Universal Islamic Declaration of Human Rights (UIDHR): one of the non-binding 

documents that Saudi Arabia has signed is the UIDHR. This Islamic response to the UDHR is not 

necessarily a contradiction of the latter.799 Indeed, the UIDHR provides evidence for the position 

that Shari’a can in large part complement the UDHR. In particular, the UIDHR affirms article 13 

of the UDHR: “(1) Everyone has the right to freedom of movement and residence within the 

borders of each state.” In Article 23, the Islamic Declaration makes a similar statement about 

freedom of movement: “In view of the fact that the World of Islam is veritably Ummah Islamia, 

every Muslim shall have the right to freely move in and out of any Muslim country.”800 

 

Organisation of Islamic Cooperation (OIC): The OIC,801 an organization of which Saudi 

Arabia is a key member, has also been active in promoting human rights values, as is mentioned 

in the Preamble of the OIC Charter.802 The need to ensure respect for human rights is mentioned 
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in the Charter in a number of articles, namely articles 1, 2, 5, and 15.803 Among the organs that 

comprise the OIC is the Independent Permanent Commission of Human Rights, which, according 

to article 15, “shall promote the civil, political, social and economic rights enshrined in the 

organization’s covenants and declarations and in universally agreed human rights instruments, in 

conformity with Islamic values.”804 

 

The Cairo Declaration of Human Rights in Islam: In 1990, the OIC adopted a declaration 

that is known as the Cairo Declaration. This is not supposed to be an alternative to the UDHR but 

a document that largely reaffirms it.805 The goal of this declaration is to contribute “to the efforts 

of mankind to assert human rights, to protect man from exploitation and persecution, and to affirm 

his freedom and right to a dignified life in accordance with the Islamic Shari’a.”806 Human rights 

are notably mentioned in articles 1, 13, 24 and 25.807 The declaration affirms, among other things, 

its commitment to equality and non-discrimination in the most unambiguous language, prohibiting 

in article 1 any discrimination “on the basis of race, colour, language, belief, sex, religion, political 

affiliation, social status or other considerations.”808 
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Gulf Cooperation Council (GCC): Yet another instrument for protecting human rights 

within Saudi Arabia is the GCC Human Rights Declaration. According to article (1) of the GCC 

Charter,809 “Every person has the right to life and must be protected from any assault thereon…. 

The bodies of the dead must be respected, buried and protected.”810  

 

Some people might argue that the approach of groups of countries belonging to particular 

regions and/or to particular ethnic and religious groups establishing their own human rights 

charters might lead to a lack of consistency from country to country.811 These concerns echo the 

debate between universalism and moral relativism. However, they are not necessarily well 

founded. Indeed, there is not necessarily any contradiction between the principles underlying the 

UDHR and Shari’a, especially given the fact that there is legitimate diversity of opinion in Islam 

regarding the most appropriate responses to some fact situations, as is reflected in the respect that 

is generally accorded to the various schools of Islamic jurisprudence.812 A look at the content of 

documents like the Cairo Declaration and the Arab Charter on Human Rights furthermore 

demonstrates the faithfulness with which these regional agreements have reproduced the rights 

protections in the UDHR, the ICCPR, and the ICESCR. 

 

Conclusion 

 

While it is true that it is Saudi Arabia’s prerogative as a sovereign state to legislate as it 

sees fit in the area of human rights, it has voluntarily committed itself to respecting various 

international and regional conventions and the human rights standards set out in them. This choice 

to take on international commitments is best justified using an instrumentalist line of reasoning. 
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That is, Saudi Arabia considers the interests that are protected by the rights in these conventions 

to be of great importance for the claimants and it stands to benefit from protecting them. This is 

why Saudi Arabia has ratified certain conventions but not others. Some of the sources of Saudi 

Arabia’s human rights obligations under international law include the ICERD, CAT, the various 

ILO conventions that it has ratified, and the Arab Charter on Human Rights. Together, these 

documents protect the right of workers to equality, movement, nationality, choice of employment, 

just wages, and safe and sanitary working conditions. In the next chapter, certain reforms will be 

proposed that can better align the Kafala System with Saudi Arabia’s international human rights 

obligations while also taking into consideration its path-dependent state and the institutional 

environment within which it exists. 
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Chapter Seven: Suggestions for reforming the Kafala System 

 
Introduction 

Rule of law reforms in developing countries tend to begin by introducing changes to the 

court system, an approach that has been criticized in the scholarly literature.813 The criticism has 

usually been centered around the argument that most individuals rarely appear before courts, 

meaning they are not as likely to experience any direct benefits of court reform, in turn reducing 

the likelihood that they would actively support such reforms. Instead, it has been argued that 

focusing on institutions like the police, prosecutors, and specialized law-enforcement and 

administrative agencies (e.g., tax administration) can be more effective since individuals interact 

much more regularly with these bodies.814 As a result, a larger percentage of citizens are likely to 

experience “more visible and immediate material benefits from successful institutional reform.”815 

This can in turn generate greater public support for rule of law reforms.816 As a result, it might be 

easier to address self-reinforcing mechanisms, institutional interdependencies, and high switching 

costs.817 

 

Four UNDP Arab Human Development Reports published between 2002 and 2005 

advance the position that building a knowledge society, providing greater protection for political 

freedoms, and empowering women will help the Arab world overcome many of its development 

challenges.818 These reports have been heavily criticized because of their Eurocentric approach to 

development and disregard for the histories and cultures of Arab societies. They take for granted 

the idea that egalitarian liberal democracy is the “benchmark for formulating reform strategies in 

Arab societies.”819 The current situation in the Middle East must instead be understood from a lens 

of path dependence. The role of colonization by imperialist European powers and misguided 
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Western foreign-policy interventions throughout the 20th century in bringing about the current 

situation in the Middle East cannot be ignored.820 Furthermore, the “historical, cultural, religious, 

and communitarian values in most Arabic countries” 821 cannot simply be uprooted in the name of 

a Western conception of liberal individualism. It is also worth noting that the Arab world is not a 

monolith; the enormous diversity that is observed in indicators of economic, social, and political 

performance from one country to another must not be overlooked.822 Rather than sidelining the 

diversity of the Middle East, it should be looked to as a source for novel solutions to the 

developmental challenges faced by the region.823 

 

A lot of the criticism of the Saudi Kafala System centers around its failure to ensure that 

international human rights standards are respected in the treatment of migrant workers. It would 

be more productive to look within the legal tradition from which Saudi Arabia is inspired to justify 

calls for greater human rights protections for migrant workers rather than to impose a foreign set 

of ideas on Saudi Arabia. 

 

 The Kafala System was introduced in the 1950’s and while it has helped manage the 

movement of workers in the GCC, the system has major shortcomings and there is no question 

that it is in need of reforms. In Saudi Arabia and other countries where the system exists, it has 

been abused and misused, mainly by employers. The question of how it should be reformed is the 

focus of this chapter. Drawing on the PD analysis of the Kafala System, this chapter proposes a 

series of reforms that respect the culture, values, religion, history and political and economic 

interests of Saudi Arabia, but that also align the Kafala System to a much greater degree with 

international human rights standards. 

 

Employers are given a great deal of power under the Kafala System, in many ways 

controlling the fate of employees. They can confiscate employees’ passports and even prevent 

them from travelling to a city other than the one they are employed in. In addition, migrant workers 
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are forbidden from changing employers, meaning that even in unfavorable working conditions, 

they are forced to continue working for the same employer. Some employers have been accused 

of poorly remunerating their workers and even withholding salaries. There has been little if any 

punishment for employers that have committed serious violations, and little justice for immigrant 

workers that have fallen victim to the faulty sponsorship system. The sponsors can essentially 

decide to have a worker arrested and deported, an extremely unjust and inhumane way to treat a 

fellow human being. Sadly, migrant workers seldom turn to the justice system to seek redress 

because of the possibility of being penalized by their employers. In short, while residing in Saudi 

Arabia, migrant workers are denied a wide range of basic rights. The reformation of the Kafala 

system is necessary to ensure that it has a new image, rather than the “modern slavery” perception 

that it has created over the past years.11 The time to reform a system which allows migrant workers 

to be abused and exploited by their employers has undoubtedly come. It is the responsibility of the 

government of Saudi Arabia, as well as the citizens of the country, to seek reforms to a sponsorship 

system that has become a source of embarrassment for them in the international community.  

 

Proposals for Reform 

 

 Some changes have been made to the Kafala System in recent years, but there is a pressing 

need to make further changes so that the system is fair to employers and employees. These changes 

would ensure that loopholes that facilitate the abuse of the system are sealed off completely. The 

fact that migrant workers often come from poor countries and backgrounds means that they ought 

to be protected, especially when working in a foreign nation. The condemnation of the sponsorship 

system by organizations internationally cannot be expected to stop without proper and necessary 

reforms to the system.824 The following reforms are critical in ensuring that the Kafala system gets 

a new image and ensures that migrant workers are protected from abuse under the system;  

 

One of the fundamental changes that need to be implemented in the Kafala system should 

deal with the signing of an employment contract between the employer and employee. The 

language presently used in the contracts is Arabic, which cannot be understood by migrant workers 
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who come for the most from Africa and Asia. Employment contracts should be translated to a 

language that the employee is fluent in. By enabling the employee to read the contract themselves, 

this would help ensure that the employee understands the terms and conditions of employment. 

Many migrant workers lack a basic understanding of what the contract stipulates since recruitment 

agencies only inform them of the favorable terms of the contract. A contract written in the worker’s 

language would give him/her an opportunity to assess whether the offer being made to him is a 

fair one and make a fully informed decision about whether or not to enter into a commitment. In 

addition, the migrant worker should be accorded the power to negotiate the contract. The employer 

should not have all the power to dictate the terms and conditions of the contract because this 

contributes to the abuse of the system. The Saudi Arabian government thus needs to create a policy 

that requires employers to ensure that migrant workers sign employment contracts in their own 

language. It is inconsistent with Islamic principles of contract law for two parties to consent to a 

contract that is only understood by one of them, and as such, such a contract should be null and 

void. The issues that arise much later in the employment relationship due to misunderstanding the 

terms and conditions of an employment contract can be avoided through the simple act of ensuring 

that the language used in the contract is understood by both parties.825 It is, of course, important to 

reconcile this proposed change with the path-dependent state of the Kafala System. Ensuring that 

workers are able to understand their employment contracts and to negotiate its terms would not in 

fact increase switching costs. Instead, it would probably reduce the attrition rate of foreign workers 

since individuals would not be faced with surprises upon their arrival in Saudi Arabia.  

 

 Another particularly troubling feature of the Kafala system is that it allows individuals to 

be sponsors of migrant workers, especially in the domestic sector. This makes it a huge challenge 

to follow up on any cases and issues of abuse of such workers. A key change that should therefore 

be made to reform the system is putting an end to sponsorship at the individual level. A possible 

alternative could be the creation of vetted and government approved agencies in charge of 

sponsoring migrant workers. Any individual seeking to hire a migrant worker would have to make 

a request to such an agency. This could level the playing field to a great extent between employers 

and employees and correct the belief of some employers that they own the workers that work for 
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them. Furthermore, in the event of abuse or mistreatment by the individual employer, the migrant 

worker would be able to easily lodge a complaint with the agency. Moreover, the agency would 

be taken to task by the authorities in case of complaints that are not dealt with adequately. Agencies 

would also be empowered to bar employers who have been found to have abused migrant workers 

from recruiting more migrant workers in the future. As a result, there would be greater 

transparency and accountability in the handling of migrant workers in Saudi Arabia. On the other 

hand, it is probable that creating and operating such an agency would entail costs for the Saudi 

government. Similarly, responding to complaints of labour rights’ violations would impose costs 

on employers both in terms of employing individuals to defend them and taking measures to rectify 

violations. This is a significant barrier to the implementation of the idea of a government agency 

for migrant workers. However, when the link between improved human rights standards and FDI 

is considered, it becomes clear that these costs would only be an issue in the short-term. The 

improved reputation of Saudi Arabia and the presence of a more skilled and a more productive 

work force would benefit companies in Saudi Arabia while also attracting greater FDI, thereby 

giving a boost to the Saudi economy. Government regulated agencies of the kind proposed here 

would thus not only go a long way in curtailing the abuse of migrant workers, but also provide 

economic benefits that would offset the costs that it would impose in the short term. The switching 

costs that arise due to coordination effects and learning effects would also be short-term since 

greater FDI would enable Saudis to continue to enjoy a high quality of life even with a system of 

robust protections for workers’ rights.826  

 

 A related topic that should be discussed here is the various ministries that are involved in 

handling migrant workers in Saudi Arabia. Presently, the Ministry of the Interior, the Ministry of 

Labour, and the Ministry of Foreign Affairs all play a role in the management of migrant workers. 

It would be more efficient if a separate ministry was created and given responsibility for all matters 

pertaining to migrant workers in Saudi Arabia. This ministry would also have an oversight and 

review function over the bodies responsible for adjudicating disputes between employers and 

employees and ensuring respect for the rights of migrant workers. It is worth noting that migrant 

workers, who account for a third of Saudi Arabia’s population, are in no way an insignificant 
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segment of Saudi society. The creation of a separate ministry dedicated to matters concerning these 

individuals therefore makes all the more sense. This would probably streamline the system and 

reduce the bureaucratic costs associated with the Kafala System. 

 

 Respect for the dignity and physical integrity of an individual is a fundamental right that is 

protected in every international and regional human rights instrument, including those to which 

Saudi Arabia is party. The ICCPR, in article 7, prohibits torture or cruel, inhuman, or degrading 

treatment or punishment. The Arab Charter, which Saudi Arabia has ratified, reiterates this 

prohibition in Article 13. Sacred Islamic texts are, for their part, unequivocal in affirming the 

inherent dignity of all human beings and the prohibition of subjecting them to any kind of torture 

or cruel, inhuman, or degrading treatment.827 According to one prominent authority, the Qur’an 

prohibits cruelty on at least 99 different occasions.828 In addition, the authoritative compilations 

on the life of the Prophet contain a narration in which the Prophet said, “Beware, if anyone wrongs 

a contracting man, or diminishes his right, or forces him to work beyond his capacity, or takes 

from him anything without his consent, I shall plead for him on the Day of Judgment.”829 This is 

significant because it establishes an Islamic basis for respecting the rights of migrant workers in 

Saudi Arabia. As a result, there should be less resistance to a reformed system in which the rights 

of migrant workers are better protected since the norms, values, and principles on which the 

reforms are based are indigenous to Saudi Arabia. This would in turn mean that there would be 

fewer transactions costs as well. 

 

Under the Kafala System, however, many cases have been documented of the use of 

violence towards migrant workers. In the most extreme cases, there have even been fatalities due 

to abuse. Unfortunately, no compensation has been offered for the injuries or harm which often 

result from the irresponsible actions of employers. To address this problem, an important first step 
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would be to create an insurance program. The insurance would cover any type of loss that was 

incurred due to the negligence or willful misconduct of the sponsors. The insurance program would 

also cover unpaid wages, especially if an employee was dismissed or deported without just cause. 

In the event of wrongful deportation before the expiry of the employment contract, the airfare of 

the migrant worker should also be covered by the insurance. Upon the death of a migrant worker, 

their next of kin should be duly compensated in a timely manner. The amount of compensation 

should be determined based on the losses incurred by the migrant worker, especially if they are 

due to the reckless actions of the employer. Finally, it would be desirable to coordinate the 

insurance program with the agencies that are in charge of sponsoring migrant workers as this could 

increase its effectiveness.830 An insurance program would ensure that workers would receive 

compensation for injuries or violations of their rights irrespective of who was at fault. While this 

might increase costs, it would also change Saudi Arabia’s image as a country that does not respect 

human rights. In turn, Saudi Arabia would be able to attract greater FDI. The economic benefits 

that would flow from increased FDI and a more skilled and more productive labour force would 

ensure that the financial costs of a system with strong workers’ rights protections do not translate 

into a lower quality of life for Saudi Arabians. In the language of PD theory, the problem of 

switching costs and adaptive expectations would not be an insurmountable obstacle to reforms. 

 

 The perpetrators of abuse under the Kafala system tend to most often be employers while 

the victims are generally domestic workers. Despite the physical and psychological abuse that 

migrant workers suffer, the perpetrators are not punished in a meaningful way. Reforms to the 

Kafala system should include the creation of laws that stipulate tough penalties for sponsors that 

abuse migrant workers. This is the duty of the government of Saudi Arabia, and given that it is 

responsible for ensuring that basic human rights are respected, it should take decisive action. There 

should be jail terms for acts by employers which cause physical and psychological harm to 

workers. Fines should also be put in place to deter employers from abusing migrant workers. Thus 

far, punishment for abuse directed at migrant workers has been an important and missing part of 

action by the government to ensure the protection of migrants. As long as migrants are in Saudi 

Arabia, their protection is the responsibility of the government. Prison terms, fines and other forms 
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of punishment for abuse of migrant workers would work as a deterrent against the mistreatment of 

workers. The government should also penalize employers that “enslave” and exploit migrant 

workers. The tasks and responsibilities that are performed by the workers should only be those 

which are set out in the employment contract concluded between the migrant worker and the 

sponsor. Accountability on the part of sponsors is central to reforming the Kafala system and some 

of the measures discussed in this paragraph can go a long way in achieving it.831 These measures 

would all help to better protect the international and Islamic human rights of migrant workers, 

while also contributing in significant ways to Saudi Arabia’s economic growth. Saudi Arabia’s 

reputation internationally would drastically improve, which would help attract high quality FDI to 

Saudi Arabia. Furthermore, protecting workers against violations of their personal integrity would 

contribute to greater productivity, better morale, and a lower attrition rate. These would help 

companies that are doing business in Saudi Arabia. 

 

 It will of course be necessary to make sure that these protections are properly enforced. 

Currently, there are many protections in the Labour Law, along with fines for their violation,832 

that do not have much impact on the condition of workers because they are not given full effect 

to. This is probably because thus far, human rights protections for migrant workers have a very 

limited purpose, namely, keeping human rights critics at bay. It will be necessary to ensure that 

new protections for the rights of workers are more than just symbolic. This thesis argues that it is 

possible for Saudi Arabia to achieve this as it is itself seeking to transform the social and economic 

landscape of the country through Vision 2030. Thus, the question of strengthening workers’ rights 

is important for a lot more than appeasing human rights organizations. It is crucial to advancing 

Saudi Arabia’s economic and political goals. 

 

 The free movement of an individual is a basic human right under the Universal Declaration 

Human Rights, as well as under the Arab Charter on Human Rights. There should not be any form 

of restrictions on the movement of people unless it is a threat to the safety and well-being of others. 

One of the most troubling aspects of the Kafala system has been the restriction of movement of 
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migrant workers. Essentially, migrant workers in Saudi Arabia are prohibited from leaving the city 

in which they are employed. If they want to leave the city for any reason, they must seek approval 

from their employer. This means that they are confined to a specific location during their entire 

working life. It is even worse for migrant workers that work in domestic settings since they are 

confined almost entirely to the walls of the home in which they are employed. These kinds of 

limits on the movement of migrant workers should be lifted and they should be allowed to move 

freely throughout Saudi Arabia. As long as the movement does not have an adverse impact on the 

well-being of the citizens of the country, there is no reason to put migrant workers on a “leash” 

during their free time. In fact, allowing the free movement of workers could be beneficial to Saudi 

Arabia by promoting domestic tourism. 833  

 

 Relatedly, both entry into Saudi Arabia and exiting from the country are entirely at the 

discretion of an employer under the current Kafala System. This constitutes yet another restriction 

on the movement of workers. Migrant workers should be allowed to move in and out of the country 

at their own will, as long as they are not doing so in contravention of the rights of their employer. 

Allowing employers to decide if a worker can leave Saudi Arabia for a specified period of time 

exacerbates the power imbalance between the two parties and facilitates the abuse of migrant 

workers.834 There should therefore be no requirement for the permission of an employer to travel 

outside Saudi Arabia. Ideally, even people who have not entered into an employment contract 

should be allowed to move to Saudi Arabia, seek employment, and if successful, be employed 

without necessarily being placed under the control of the employer. This may encourage 

individuals to acquire new skills in order to avail better opportunities. It would as a result increase 

the overall skill level of the workforce and bring talent from abroad to Saudi Arabia. The motive 

behind the restrictions on the movement of workers seem to be to prevent workers from fleeing 

from their employers, since this imposes additional costs on companies and on the government. 

However, if workers’ are treated in a dignified manner, properly compensated, offered safe 

working conditions, there would not be a risk of them fleeing. Thus, the possible cost associated 

with allowing free movement of workers would be avoided. 
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 Another aspect of the employer-employee relationship that is problematic is the manner in 

which work visas are issued and renewed. Migrant workers essentially come to Saudi Arabia on a 

limited-term work visa which must be renewed after a certain period of time. Under the current 

rules of the Kafala system, it is necessary to seek the approval of the employer in order to renew a 

work visa. This once again increases the dependency of the migrant worker on his employer and 

makes him vulnerable to exploitation. Migrant workers should instead be able to personally renew 

their visas. This measure would not only help reduce the abuse of power by employers under the 

current system, it would also encourage migrant workers to seek employment in Saudi Arabia and 

thereby contribute to its economy. Thus, far from increasing transaction costs, it would facilitate 

economic activity in Saudi Arabia. 

 

In addition to the extensive control that employers exercise over workers, there is also an 

absence of a proper compensation structure for migrant workers. It is a broadly accepted principle 

that compensation should be commensurate with the amount and value of work done. In addition 

to provisions to this effect in various international convention, the Qur’an itself states that 

remuneration should be based on the quantity and quality of work performed.835 Similarly, the 

Prophet is reported to have strongly affirmed the importance of paying someone who has been 

employed for a task his/her due wages.836 Nevertheless, a system allowing for extremely unfair 

compensation of migrant workers continues to persist in Saudi Arabia. A possible reform in this 

area could involve the use of a scale which all employers must respect, or alternatively, a minimum 

rate of pay for migrant workers. Ideally, there should be a minimum amount below which migrant 

workers should not be paid irrespective of the task performed. More importantly, there should be 

a system in place to ensure that migrant workers are in fact paid. There have been numerous cases 

of workers not being paid for months of their work. An employer should be able to provide proof 

that they have paid migrant workers for work done. The streamlining of the compensation of 

migrant workers to ensure fairness and justice are, it goes without saying, crucial steps in reforming 
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the Kafala system.837 Naturally, the first concern that arises when the possibility of introducing a 

minimum wage is put forward is increasing costs. However, it must be borne in mind that there 

are also costs associated with lower productivity as a result of not being able to afford an adequate 

standard of life, higher attrition rates, and lower skill levels. Increasing wages would lower attrition 

rates, attract more skilled workers, and increase the productivity of workers. In addition, it would 

improve Saudi Arabia’s global image and therefore make it a more attractive location for foreign 

investors. The impetus from within to transform Saudi Arabia’s economic prowess and political 

influence presents a rare opportunity to implement far-reaching reforms. 

 

 Improving access to justice is also an essential aspect of any proposed reform to the Kafala 

system. Presently, financial, linguistic, and institutional barriers, as well as the threat of reprisals, 

mean that migrant workers are effectively incapable of taking their employers to account in the 

event that their rights are violated. This troubling reality ought to change. In particular, there should 

be resources available that assist migrant workers in lodging complaints and initiating legal 

proceedings against their sponsors. A great challenge to accessing the legal system in Saudi Arabia 

has often been the relatively high legal fees, which prevent migrant workers from being 

represented when they want to stand up for their rights. This problem is compounded by the fact 

that migrant workers who work in domestic settings have very little access to institutions outside 

the confines of the home in which they work. Thus, they are barred in every way from seeking 

redress for violations of their rights. To address this problem, there should be a government 

regulated system of oversight and review to make sure that the most precarious individuals do not 

slip under the radar. In addition, the subsidization of legal services for low-income migrant 

workers or the creation of a government department that offers free legal representation to migrant 

workers would go a long way in deterring mistreatment on the part of employers.838 Here again, 

the problem of increased costs arises. However, it should be recalled that improving access to 

justice and strengthening the rule of law is tied in a significant way to development. In other words, 

the increased investment associated with strengthening the rule of law pays dividends in the form 

of improved political stability and greater economic growth. And since Saudi Arabia is pursuing 
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an ambitious plan of development and growth, it would do well to ensure that a lack of access to 

justice does not hamper its goals. 

 

 As alluded to earlier, allowing workers to seek other employment opportunities and change 

employers within Saudi Arabia is another step that could improve the treatment of migrant 

workers. It could also stimulate economic growth by encouraging workers to acquire new skill sets 

in the hope of better job opportunities. Under the current system, a migrant worker cannot change 

an employer unless he/she is permitted to do so by the sponsor. As a result, even if a better 

opportunity arises, a migrant worker does not have the option of taking it. Moreover, irrespective 

of how a migrant worker is treated, he/she must stay with the employer for the length of the 

contract because of the prohibition on changing employers. This state of affairs must change. 

Migrant workers should be allowed to change employers and not be limited to working specifically 

for their sponsor. This would in turn create an incentive for employers to treat their employees 

well since they would always have the option of seeking work elsewhere.839 

 

 On a related noted, it should be mentioned that Saudi Arabia should integrate mechanisms 

for family reunification into the Kafala System because this is not only a fundamental right under 

many international conventions but it would also advance the economic objectives discussed 

above. In particular, it would give workers an incentive to consider settling permanently in Saudi 

Arabia, thereby investing their human capital in its growth and development. Islamic sacred texts 

also place great emphasis on facilitating the staying together of a family unit.840 

 

 The suggestions for reform outlined above cover some of the important changes that can 

be made specifically to the Kafala System in order to improve the condition of migrant workers in 

Saudi Arabia. However, it is important to make sure that new protections are given effect to. 

Similarly, it may also be advisable to consider broader reforms to legal and political institutions 

that complement the proposed changes to the Kafala system. 
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 One condition for making rights effective is that the holders of rights should be informed 

of them and understand the steps that they can take to enforce them. This will require an initiative 

on the part of the government to make information guides readily available to workers in a 

language that they can easily understand. At present, workers are either unable to easily get their 

hands on information guides or are unable to understand them because they are only available in 

Arabic. It is important to make sure that workers are told about the rights they have both at the 

time of signing an employment contract as well as when they arrive in Saudi Arabia. The Saudi 

government could consider giving a guidebook to each worker (in his/her language) upon their 

arrival in Saudi Arabia to make sure they are informed of their rights. 

 

The recent Minister of Labour Resolution841 which imposes fines on employers for various 

violations of employees’ rights is unfortunately characterized by a severe lack of ‘effective 

legality’. For example, it stipulates that an employer who takes an employee’s passport without 

his/her consent is liable to pay a fine of SR 2000, but this is a rule that is seldom respected or 

enforced. It should be recalled that in addition to being an unjustifiable limit on a worker’s right 

to movement, confiscating passports is also a violation of Islamic rules against the appropriation 

of a contracting individual’s personal effects.842 The same Minister of Labour Resolution also 

imposes a fine of SR 5000 on an employer who employs an individual without a written contract 

or without giving the employee a copy of the contract.843 The extent to which this rule is enforced 

is again questionable. Even more troublesome is the lack of enforcement of the prohibition against 

employing a person by force, which is punishable by a fine of SR 15000.844 There are thousands 

of workers in Saudi Arabia who are arguably employed by force but who do not benefit from the 

protection of the law. The same is true for the practice of withholding pay without justification. 

This is prohibited and punishable by a fine of SR 5000845 but nevertheless remains too common a 
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practice among employers.846 It must be asked why mistreatment of migrant workers continues 

despite the fact that there are rules in place to protect them. Employers have developed certain 

attitudes and habits that have become entrenched. It is difficult to strengthen the rule of law in the 

face of deeply rooted institutional practices. 

 

 It goes without saying that implementing all of the changes above requires the participation 

of the Saudi government first and foremost. What interest might the Saudi government have in 

strengthening the protections of workers’ rights under the Kafala System. To begin with, the 

violation of the rights of migrant workers in Saudi Arabia has done much to tarnish the country’s 

image, which can in turn have myriad economic consequences. As discussed in an earlier chapter, 

the degree to which human rights are respected in a country is linked to a significant extent with 

foreign direct investment. Given that Saudi Arabia is trying to diversify its economy and reduce 

dependence on oil through its Vision 2030 program, it will need to attract individuals with diverse 

skills from all over the world to its shores. It must also attract high quality foreign investment, 

which is dependent on Saudi Arabia having a strong reputation when it comes to respect for human 

rights and being able to provide political stability and a highly skilled labour force. Saudi Arabia 

will be a more appealing destination to such individuals if they can be certain that they will be 

guaranteed a broad array of rights. Besides purely economic motivations, it is also important to 

mention that the mistreatment of migrant workers is a huge disservice to the Islamic tradition 

which Saudi Arabia aspires to follow. Making sure that workers’ rights are respected would be a 

way of better emulating the values and principles of the Islamic faith. Finally, as an increasingly 

important geopolitical actor, it is important for Saudi Arabia to take steps to increase the soft power 

that it wields by making its laws and policies more consistent with those of its international allies. 

How much Saudi Arabia’s voice is heard on the international stage is linked in no insignificant 

way to whether its domestic laws and policies are viewed favorably or not. Thus, Saudi Arabia can 

have a stronger voice in the international community if it takes steps to protect human rights at 

home. 
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Conclusion 

 

The Kafala system has given Saudi Arabia and other GCC countries a negative image 

because of the exploitation and abuse of workers that it has allowed to take place. There are many 

reforms that are needed in order to ensure that workers’ rights are better protected. Being a 

signatory to various international human rights conventions, Saudi Arabia should take decisive 

action to protect the rights of migrant workers which continue to be violated under the Kafala 

System. One of the fundamental changes that must be introduced is ensuring that the contract 

signed by the migrant workers is in a language that they can easily understand. Another is the 

imposition of meaningful punishments for harm, abuse and mistreatment of migrant workers by 

their sponsors. In addition, the prohibition against the confiscation of the passports of migrant 

workers should be made effective since it is presently ineffective. Relatedly, restrictions on leaving 

Saudi Arabia without the permission of an employer should be lifted. The movement of migrant 

workers within Saudi Arabia should likewise not be subject to the approval of the employer. As 

for the extremely important issue of compensation, Saudi Arabia should put in place a minimum 

pay-rate to ensure that migrant workers are given fair and just remuneration. These reforms, taken 

together, can curb some of the aspects of the Kafala system that allow for the exploitation of 

workers and bring it more in line with Saudi and international human rights standards.847 

 

Although a lot of these reforms go against adaptive expectations and would increase costs 

for employers and for the government in the short term, their effect of productivity, skill level, 

political stability, and Saudi Arabia’s attractiveness in the eyes of foreign investors would more 

than compensate for the increased costs. 
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Chapter Eight: Conclusion 
 

This thesis has set out to demonstrate that many of the features of Saudi Arabia’s Kafala 

System and many of the practices of employers towards migrant workers are inconsistent with the 

country’s obligations under international human rights law and Islamic Law. However, reforming 

the system may be difficult because, as the theory of path-dependency suggests, the Kafala System, 

like all regulatory systems, exists within a complex set of institutions that constitute the unique 

political, economic, and social environment of Saudi Arabia. However, there is hope for reform, 

and an analysis based on NIE can show the way: reform is possible if it is consistent with the 

institutional context and if the cost of reform is reduced as much as possible. In this regard, the 

thesis has demonstrated that reform can leverage the positive link between human rights standards 

and foreign direct investment: bolstering protections for human rights can increase FDI, one of the 

key goals of Saudi Arabia under Vision 2030. Furthermore, since the protection of migrant 

workers’ rights is strongly endorsed by Islamic teachings, this can ensure the success of reforms 

of the Kafala System. 

 

The first chapter introduced the notion that human rights are based on the inherent dignity 

of human beings and proposed that labour rights should be understood as a category of human 

rights. Within such an understanding, the various international conventions that Saudi Arabia has 

ratified can be understood as imposing obligations on Saudi Arabia vis-à-vis workers. That is, 

workers can be treated are bearers of fundamental human rights, thus increasing in importance 

their interests. 

 

The second chapter outlined the theoretical framework that the thesis used to study the 

Kafala System. In particular, it discussed the use of a multidisciplinary human rights methodology, 

New Institutional Economics (NIE), and Path Dependence (PD) analysis to analyze the Kafala 

System. Pairing PD and NIE with a traditional human rights analysis helps to supplement the 

normative arguments for reforming the Kafala System with knowledge about how the Kafala 

System works and the interests that sustain it. This helps to identify reforms that are both 

normatively justifiable and likely to succeed because of their congruence with existing institutions. 

In particular, NIE and PD enables reform proposals to be more successful by highlighting the 
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importance of justifying them with reference to the Islamic legal tradition and relating them to the 

economic and political goals of Saudi Arabia. 

 

In the third chapter, the problems which arise because of the Kafala System were detailed. 

The chapter first provided an overview of the laws and regulations applicable to migrant workers 

in Saudi Arabia. This was followed by a brief history and description of the Kafala System (KS) 

and a discussion of its role in the Saudi economy. Next, the chapter detailed the various problems 

that the Kafala System creates for migrant workers. In particular, it showed on the basis of reports 

by international NGOs that many of the fundamental rights of migrant workers were not respected. 

For one, they were not dealt with in good faith during the recruitment process, including being 

deceived about compensation, working and living conditions, and the extent of their financial 

obligation to their sponsor. In addition, once in Saudi Arabia, they endured physical and verbal 

abuse, unsafe working conditions, low wages, long working hours, delayed payment, restrictions 

on movement, and ineligibility for Saudi citizenship. The chapter shows that the effects of these 

problems are not limited migrant workers, instead having a significant influence on Saudi Arabia’s 

economic performance and political strength. This chapter provides two particularly useful 

insights. One, it helps provide a fuller understanding of the economic role that the Kafala System 

plays in the Saudi economy. More importantly, it shows that insufficient protections for migrant 

workers’ rights are not only harmful for them, but also for Saudi Arabia’s economic and political 

growth. Too often, calls for reform focus exclusively on the perspective of workers, a strategy that 

is not very effective in persuading a country to make reforms. Highlighting the problems that the 

Kafala System creates for Saudi Arabia as a whole makes it much more likely that lawmakers and 

policymakers will lend an ear to calls for reform. 

 

Chapter four presented an analysis of the origins, development, and functioning of the 

Kafala System, in addition to providing a detailed map of the legal framework governing the rights 

and duties of migrant workers. Using an NIE lens, it made the case that the Kafala System’s design 

was a response to Saudi Arabia’s need for large amounts of labour following the oil boom. Because 

Saudi Arabia is an Islamic society, this system for sponsoring migrant workers had to be associated 

with a legal concept that was familiar to Islam, namely, Kafala. The changes that the Kafala System 

underwent after being introduced, including the introduction of ever more stringent conditions of 
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naturalization until this option was eliminated altogether, reflected a desire to ensure political 

stability by excluding Arab migrants from full enfranchisement and mounting a challenge to the 

rulers. Given these political and economic considerations, the rules of the Kafala System made 

sense and were successful in furthering Saudi Arabia’s goals. However, as Saudi Arabia now faces 

serious economic and political difficulties, the Kafala System is no longer able to respond to the 

needs of the country. PD was used to analyze why the Kafala System is still in place despite the 

fact that it has become prone to producing suboptimal outcomes. The chapter argued that self-

reinforcing mechanisms, high switching costs, and institutional interdependencies have made the 

Kafala System a path-dependent institution. In particular, as more and more time, money, skills 

and expectations have been invested into the Kafala System, it has become correspondingly more 

costly to explore alternatives. The affluence that so many segments of Saudi society enjoy is in 

large part dependent on the Kafala System, thus creating a ‘network effect’ that makes it extremely 

cumbersome to change the structure of the Kafala System without disrupting every other member 

of society’s way of doing things. These factors have resulted in the Kafala System becoming 

deeply entrenched and have rendered piecemeal changes largely ineffective. However, given that 

there is a push to carry out a social and economic transformation of Saudi Arabia to reduce its 

dependence on oil, improve the skill level of its workforce, and make its economy globally 

competitive, it was argued that this situation is what is known in PD theory as a critical juncture, 

a time period during which far reaching reforms to an institution can be effective. The analysis in 

this chapter is useful because it moves the discussion beyond just the need to respect international 

human rights standards to an analysis of the institutional features that make the Kafala System the 

way that it is. It reveals the economic and political considerations that have contributed to the 

current design of the Kafala System. It shows that any reforms to this system must be justified 

using the language of Islamic law because of the Islamic identity of Saudi Arabia. It then points to 

the changes in the broader political and economic environment that make human-rights related 

changes to the Kafala System a useful step to take right now. 

 

Chapter five explored the link between respect for human rights and levels of foreign direct 

investment (FDI). It showed that as the global economy becomes more and more of an information 

economy, there is a positive correlation between strong protections for human rights and FDI. This 

is because doing business in a country that has strong protections for human rights protects a 
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company from damage to its reputation, which is ultimately good for its bottom line. In addition, 

adherence to high human rights standards is an indication that a country is politically stable and 

possesses a highly skilled labour force. Based on these findings, the chapter argued that it is in 

Saudi Arabia’s best interest to bolster human rights protections in the Kafala System, especially 

since it is a stated aim of its Vision 2030 to increase the skill level of its labour force and to attract 

high quality FDI. Drawing on emerging literature that shows a positive link between FDI and 

human rights, this chapter makes an appeal to factors that have economic and political importance 

to strengthen the case for better protection of workers’ rights under the Kafala System. This line 

of reasoning fits well with the NIE analysis showing the various economic and political motives 

that inform the design of the Kafala System and highlighting the opportunity for reform that is 

present because of the desire to transform the Saudi economy. 

 

Chapter six summarized Saudi Arabia’s human rights obligations towards migrant workers 

both under its own domestic law as well as under international law. It first made the case that an 

instrumentalist line of reasoning is the best way to justify the application of international human 

rights standards to Saudi Arabia since the entire system of international human rights is arguably 

rooted in an instrumentalist motive. An instrumentalist approach involves first asking whether the 

interest underlying a given right is objectively important from the point of view of the individual 

claiming it, and then assessing whether protecting this interest can be beneficial for the state that 

is asked to do so. In the case of migrant workers’ rights in Saudi Arabia, not only can Saudi Arabia 

appreciate that the rights it is called on to protect are objectively important from the point of view 

of migrant workers (since it already grants these rights to Saudis and GCC citizens), but there are 

also many economic and political benefits that Saudi Arabia will be able to enjoy by protecting 

them. Therefore, it should not hesitate to take steps to bolster human rights protections for migrant 

workers. In particular, the chapter showed that in addition to its obligations under domestic law, 

Saudi Arabia has several obligations under the International Convention on the Elimination of All 

Forms of Racial Discrimination (ICERD), the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT), the various International Labour 

Organization (ILO) conventions that it has ratified, and the Arab Charter on Human Rights. 

Together, these documents protect the right to equality, movement, nationality, choice of 

employment, just wages, and safe and sanitary working conditions of workers. This chapter puts 
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Beitz’ theoretical approach, which aims at identifying the interests that support the identification 

and protection of human rights, into practice. This approach is largely consistent with the NIE 

account of how human rights reform can be effective since it emphasizes taking institutional 

factors into account in designing such reforms. 

 

The thesis then proceeded to a chapter on suggestions for reforms to the Kafala System. In 

making proposals for reform, the path dependent state of the Kafala System was kept in mind as 

was the institutional environment of Saudi Arabia. As a result, the suggested reforms are all 

justifiable from an Islamic point of view, meaning that Saudi society is more likely to be receptive 

to them. Furthermore, they are tied to various economic and political benefits that Saudi Arabia 

would enjoy if it adopted them. Thus, while the suggested reforms would increase that Saudi 

Arabia’s compliance with its international human rights obligations, they are also a product of the 

NIE and PD analysis of the Kafala System, hence increasing the likelihood that they will be 

effective. The chapter argued that although there are high switching costs, unyielding adaptive 

expectations, and institutional interdependencies, Saudi Arabia is presently at a critical juncture 

during which sweeping reforms could prove to be effective. Namely, in response to a stagnating 

economy, it has itself initiated a program by the name of Vision 2030 which aims to diversify its 

economy, increase the skill level of its workforce, and attract leading technological firms to it 

shores. By strengthening human rights protections for migrant workers, Saudi Arabia can improve 

its international reputation, thereby attracting more FDI and increasing its political clout. 

Furthermore, respect for human rights can also create the necessary incentives to encourage 

individuals to acquire skills and to be more productive. Respect for the human rights of works is 

also strongly advocated for by the Islamic faith. Therefore, the chapter proposed that employment 

contracts should be written in a language that a potential employee understands and that the 

potential employee should have the power to negotiate the terms of the contract. In addition, 

individual sponsorship should be abolished and replaced by a government agency responsible for 

sponsoring migrant workers. There should furthermore be a new ministry to handle all matters 

related to migrant workers instead of spreading the tasks among various ministries as it is presently 

the case. Meaningful punishments, including fines and prison terms, should also be imposed on 

employers for violations of workers’ right to physical integrity and to be treated with dignity. It 

would be desirable, in this connection, to have an insurance system in place for workers who are 
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injured because of the willful or negligent misconduct of their employer. Restrictions on workers’ 

movement both within Saudi Arabia and in and out of Saudi Arabia should be eliminated. Workers 

should not have to get the approval of their employer to obtain or renew a work visa, nor should 

they be prevented from changing employers. Compensation levels should be increased so that 

workers are at least able to earn a living wage. There should also be a regime in place to allow 

workers to bring their families to Saudi Arabia and to be naturalized as Saudi citizens. Lastly, 

access to justice must be improved and the rule of law strengthened to ensure that these protections 

are not just symbolic but have meaningful substance. 

 

Limits and Questions for Further Research 

 

As with any research, there are certain limits to the current thesis. For one, because it has 

not assessed the unique situation of domestic workers (e.g., maids), its conclusions cannot be 

extended to that context without further study. 

 

Another limit of this thesis is that it deals almost exclusively with how Saudi Arabia as a 

state can strengthen migrant workers’ rights. It does not propose steps that can be taken to 

encourage corporations to voluntarily respect human rights standards. This is an important 

question to explore as it can possibly make the task of effectively protecting human rights much 

easier. If the institutional environment can be adjusted or if incentives can be offered in order to 

persuade corporations to include human rights into their business model, the need for government 

oversight and enforcement can be significantly reduced. 

 

 One question that should be researched further is why the human rights protections that 

already exist in the Kafala System are not properly implemented. That is, what are the barriers to 

the realization of the existing rights of workers under the Kafala System. This question will perhaps 

involve looking at institutions other than just the Kafala System, such as the police and courts, to 

understand the factors that weaken the rule of law in Saudi Arabia. 
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 Another question that should be explored is whether there are certain features that are 

unique to the institutional environment of Saudi Arabia that would modify in some way the 

relationship between respect for human rights and FDI. 

 

The economic consequences of bolstering human rights protections must also be carefully 

considered. For example, if Saudi Arabia still has a significant need for low-skilled labour, it will 

be important to assess how much costs would increase as a result of offering stronger labour rights 

protections to all migrant workers. Finding ways to address increased costs would make businesses 

in Saudi Arabia more open to reform of the Kafala System. 
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