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Abstract

The current norms on the administration of temporalities demand a new
openness and a mutual trust between those who administer Church property and those
who donate temporal goods to the Church. The entire matter of regulating how donated
goods are managed is the subject matter of canon 1276. Canon 392, §2 stipulates that the
diocesan bishop has an obligation to ensure that abuses do not creep into the
administration of ecclesiastical goods. The legislator recognizes the fact that if abuses
creep into the administration of ecclesiastical goods this will damage the credibility of the
Chutch. The transparency and accountability of administrators are vital to sustaining this
credibility. How is the diocesan bishop to ensute this transparency and accountability?
The specific way of achieving this is the subject matter of our dissertation.

In order to achieve this goal the dissertation was divided into four chapters. The
first chapter examined the power of the diocesan bishop with regard to caring for
ecclesiastical goods. The second chapter studied the roles of those who administer
ecclesiastical goods. The third chapter examined the very nature of the special
instructions that the diocesan bishop is expected to issue for administrators, while the
fourth chapter considered the contents of this special instructions.

Ecclesiastical goods assist the Church in fulfilling its mission. There is a
cotrelation between ecclesiastical goods and the mission of the Church. Therefore, the
mission of the Church is the same as the reasons why a public juridic person own goods.
The same concern and due diligence that is shown to ensure that abuses do not creep
into the proper celebration of the sacraments is to be shown to ensure the proper
administration of ecclesiastical goods (c. 392, §2); We strongly hold that the obligation to
issue special instructions for administrators of ecclesiastical goods is one of the major
functions of a diocesan bishop, a function that he must consider as part of the mission
which has been entrusted to him to fulfill. The special instructions serve as a canonical
proactive measure to forestall possible financial malfeasance within the Church. If the
Church is to avoid expending its energy and ecclesiastical resources in solving financial
crisis in the future, the diocesan instruction for administrators of ecclesiastical goods

should be a must for all dioceses.
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GENERAL INTRODUCTION

The current norms on administration of temporalities are based on the thrust of
the Second Vatican Council.' This demands a new openness and a mutual trust between
those who administer Church property and those who donate temporal goods to the
Church.? Christ’s faithful are obliged to assist with the needs of the Church. They do this
by donating their temporal goods to support the Church’s mission (cc. 222, §1; 1261).
The diocesan bishop has a special obligation to remind them of this obligation (c. 1261,
§2). Chuist’s faithful would be more willing and ready to fulfill this obligation if they were
certain that these goods will be properly administered by the competent authority. If
donors are sute that goods previously donated are used for the intention for which they
were given, then the Church will soon start noticing a more favorable response to
appeals and fund raising.

The entire matter of regulating how donated goods are managed 1s the subject
matter of canon 1276. The universal law stipulates that the diocesan bishop has an
obligation to ensure that abuses do not creep into the admunistration of ecclesiastical
goods (c. 392, §2). This canon recognizes the fact that abuses in the administration of
ecclesiastical goods will damage the credibility of the Church.’ The transparency and

accountability of administrators are crucial to sustaining this credibility. How 1s the

! The Legsslator, m describing the Code as a great effort to translate concihar doctrine and
ecclesiology mto canonical law, underscores how the Second Vatican Council influences the norms mn the
Code. The vanous prnciples outlined in the concihar documents are to mfluence our mterpretation and
implementation of the norms of the Code. Several documents of the Second Vatican Council mention
temporal goods, see LG, nn. 12, 23; GS, nn. 42, 69, 71, 76; AA, no. 10; CD, n. 6, 28; DH, no. 4, 13; GE,
no. 8; IM, n. 3; PC, no. 13; and PO, nn. 17, 20, 21.

2 AP BENNETT, “The Practical Effects on the Fiscal Administration of Church Finances of
Book Five: The Law Regarding Church Possessions,” in CLS.A Proceedings, 42 (1980), p. 171.

3 In a stmular manner Samt Paul underscores the need for admunistrators to avoid credibility
problems. “There 1s one thing I wish to avoid, namely, any blame over my handling of this generous
collectton. We are concerned not only for God’s approval but also for the good esteem of men.” (2 Cor
822).
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diocesan bishop to ensure this transparency and accountability? Or put in another way,
how is he to provide a mechanism to assure accountability. The precise manner
envisaged to fulfill this obligation to care for ecclesiastical goods will be addressed in our
research.

This work also mtends to study how the power of the diocesan bishop is
exercised with regard to the administration of ecclesiastical goods. Our goal is to partly
explore the relationship that exists between the mission of the Church and the purposes
of ecclesiastical goods. The diocesan bishop has a unique role in ensuring that the
mission of the Church is fulfilled. He receives his munera through episcopal ordination
and exercises 1t for the purpose of the mission. Whatever aids the mission is also subject
to this power. As a result, a brief overview of the nature of the diocesan bishop’s power
will be considered. Since this power 1s exercised within the Church, 1t will be pertinent to
at least briefly examme the nature of ecclestastical power.* The relationship between this
power and mussion will also be studied.’ Since he governs the particular church, it falls
on the diocesan bishop to organize the proper administration of ecclesiastical goods of

public juridic persons subject to his authority (cc. 392, §2; 1276).° The dissertation will

+ The 2004 Drrectory for the Pastoral Ministry of Bushops, no. 64 says that episcopal power 1s
distinguished from secular power by reason of 1ts divine ongin and by the context of ecclestal communion
and mussion. It has a goal which 1s pastoral, and 1t 1s to promote unity i faith, 1n sacraments and mn
ecclestal discipline 1n the particular church. See CONGREGATION FOR BISHOPS, Durectory for the Pastoral
Minsstry of Bushops, no. 64, Vatican City, Librenia editrice Vaticana, 2004, p. 73 (=DPMB). One way of
promoting the disciphnary umity of admimstratton of ecclestastical goods 1n the particular church 1s
through the 1ssuing of the special mstructions of canon 1276, §2.

5 CD, no 16 says the diocesan bishop fulfills his tr2a munera by exercising his sacred power i the
particular church The power of the diocesan bishop 1s required for the building up of the farthful; hence
episcopal power in the Church should always be seen as “a pastoral actinty, since the Church’s canon law
exists for the service of a just order in which love, grace and chansmatic gifts can be harmoniously
developed.” In DPMB, no. 65, p 74

6 See DPMB, no. 188, p. 205.
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attempt to study the particular ways in which the exercise of the power of the diocesan
bishop relates to ecclesiastical goods.’

There have been quite a number of studies in the area of temporal goods of the
Church. Most of them have generally focused on the areas of acquisition and alienation
of goods. This line of study has been helped by the crucial nature of these two aspects.
By acquisition, one gains ownership of property and by alienation one loses the property
or rights over it. Since acts of administration and possession do not per se lead to change
of ownership, less attention has been paid to them. But given recent happenings, and the
potential threat of massive civil litigation against administrators of goods in the Church
for financial malfeasance, there is the need to examine more critically the various acts of
administration of ecclesiastical goods.

Some of the major studies that will be helpful in our research are:

J. ABBASS, "The Temporal Goods of the Church," in The Two Codes in
Comparison, Kanonkia, vol. 7, Rome, Pontificio Istituto Orientale, 1997, pp. 177-205. The
author of this article compares the Latin Code and the Eastern Code with regard to the
acquisition, retention/possession, administration, and alienation of temporal goods. In
this work, he identifies what the two Codes have in common and also their differences.
In the area of administration, the various organs of authority that give permission for
acts of administration are also examined. This work will be helpful to our research
especially because the Eastern Code helps to fill certain /Jacuna in the Latin Code.

ARCHDIOCESE OF OtTAWA, Administration Manual, Chancety, Archdiocese of
Ottawa, 1996. This book is a tesponse by the Archbishop of Ottawa to the requirement

of canon 1276, §2. The work gives details of the duties and mode of operation of

7 This study reflects principally upon the discpline of the Latin Church, though occasionally
references are made to corresponding legislation for the several Eastern Churches (CCEOQ).
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administrators of ecclesiastical goods subject to the diocesan bishop. This work will be
helpful in our attempt in chapter four to propose a model of a financial directory or
instructions for diocesan administrators. The work is different from our dissertation
because it does not analyze the presctipt of canon 1276, §2, neither does it discuss the
role of the diocesan bishop vis-a-vis the mission of the Church and the administration of
ecclesiastical goods.

C. BALVO, The Administration of Temporal Goods and Diocesan Finance Councils, JCD
thesis, Rome, Pontifical Gregorian University, 1984. The dissertation treats of the
diocesan council of administration in the 7977 Code of Canon law and then considers
corresponding elements of the new legislation. In Chapter One, it defines the notion of
administration of ecclesiastical goods, the source of the power of administration and the
various organs of financial administration. Chapter Two examines the diocesan finance
council and the role of the finance officer. This work will be helpful in our examination
of the nature of ecclesiastical goods and of financial administration in the Church. The
dissertation 1s different from ours because it does not focus on the role of the diocesan
bishop as a supervisor obliged to issue special instructions for the proper administration
of ecclesiastical goods.

R.]. BOWERS, Episcopal power of Governance in the Diocesan Church: From the 1917 Code
of Canon Law to the Present, Canon Law Studies no. 535, Washington, The Catholic
University of America, 1990. The dissertation, in Chapter One, traces the development
of the notion of episcopal power of governance from the ante-preparatory and
preparatory stages of the Second Vatican Council. Chapter Two examines episcopal
power of governance in the schemata of the preparatory Commission. In Chapter Three,

the dissertation gives an analysis of episcopal power of governance as presented in Lumen
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Gentrum, and 1n the Nota Praewa Explhcatwa, while Chapter Four gives other
complimentary conciliar teachings on episcopal power of governance. This work 1s a
good resource material for our understanding of the notion of the power of governance
of the diocesan bishop. It 1s different from our dissertation because 1t does not relate the
diocesan power of governance to the admimustration of ecclesiastical goods.

A.G. FARRELLY, The Diocesan Fenance Council: A Hestorical and Canonical Study, JCD
thests, Ottawa, St. Paul Uniwersity, 1987. This dissertation, like R.J. Bowers’ work,
exammes the historical development of the diocesan finance council. It 1s helpful for our
research for the same reasons given above and different obviously for the same reasons.

A.J. MAIDA, and N.P. CAFARDI, Church Property, Church Finances, and Church-
Related Corporations, St Louis, The Catholic Health Association of the United States,
1984. One aspect of the act of the adminmistration of ecclesiastical goods 1s 1ts civil
protection. This work examines the protection of ecclesiastical goods through civil
mcorporation, while avoiding the madvertent alienation of these same goods. It 1s
certamnly helpful to our task by giving detailed reasons why Church property should be
avilly protected. The diocesan bishop, mn his exercise of administration, must 1ssue
norms that will ensure that public junidic persons subject to him avilly protect
ecclesiastical goods. This work 1s helpful m this area by identifying the importance of
cvil incorporation of ecclesiastical goods. It 1s different from our work, however,
because 1t does not deal with the other aspects of administration that our dissertation will
be addressing.

Other recent studies telated to our research are: J.A. RENKEN., Church Property: A
Commentary on Canon Law Governing Temporal Goods in the Umited States and Canada, New

York, The Soctety of Saint Paul/Alba House, 2009. J. 1. ARRIETA, (ed.), Entz ecclesiastuc e
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controllo dello stato: Studs sulllstruzione CEIL in matera ammnisirativa, Istituto di Dintto
Canonico San Pio X, Study no. 5, Venezia, Marcianum Press, 2007; A. E. BAWYN,
Dascovering the Adminstrative Power Belonging to the Diocesan Bushop: The Use and Implication of
Power and Goverming in Book II and Book I of the 1983 Code of Canon Law, JCD thests,
Leuven, Faculty of Canon Law, Katholiecke Unwersiteit, 2000; P. MALE, The Role of
Temporal Goods in the Life and Massion of the Church: Towards an Understanding and Applacation
of Church Property Law in Mission Territorses According to Canon 1254 of the 1983 Code of Canon
Law, JCD thesis, Rome, Pontifical Lateran University, 2003.

The focus of our research 1s on the adminstration of the goods of public junidic
petsons subject to the diocesan bishop. Our dissertation requires a careful analysis of the
norms governing admunstration of ecclesiastical goods 1 the Church. Our study will
mnvolve a systematic analysis and eventual application of canon 1276, §2

In otder to achieve this goal the dissertation will be divided mto four chapters.
The first chapter will examine the exercise of the power of the diocesan bishop 1n caring
for the ecclesiastical goods of public juridic persons subject to hus authority. The msights
brought mto the conception of power of the diocesan bishop by the Second Vatican
Council will be examined. Chapter one will also look at the power of the diocesan bishop
mn the 1983 Code. We intend to study the precise manner mn which this power relates to
the protection and care of ecclesiastical goods m the particular church.

The function of administering ecclesiastical goods 1s entrusted to an
admnistrator who immediately governs the public junidic person (c. 1279, §1). Chapter

two will identify adminustrators mn the Code who are subject to the diocesan bishop and
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their specific functions.” Shortly, before doing that we shall briefly examine the
stewardship role of the Roman Pontiff as a unique administrator 1 the Church. Chapter
three mtends to examine the munera of the admunistrator.” Tt will consider whether or
not the functions of admunustrators are restricted to the canons on admimstration (cc.
1273-1289). The function of admunistering ecclesiastical goods also involves some
councils and persons. Chapter two will also consider the functions of these councils and
persons. The possibility of having an episcopal vicar whose competency will be focused
on temporal goods will be studied as well.

Having studied the exercise of the power of the diocesan bishop 1 carng for
ecclesiastical goods and the role of the admnistrator in caring for ecclesiastical goods, 1t
will be pertinent to consider the nature of the norms issued by the diocesan bishop
which direct the exercise of his power towards carng for ecclesiastical goods These
norms are also to provide a guide for administrators to exercise their functions properly.
The document envisaged by the Code to be “the one 1n all” 1s the special mstructions
mentioned 1 canon 1276, §2. However, in order to study what this mstructions
addresses, we need to understand the nature of an mstruction. Chapter three will
consider the juridic nature of an mstruction as provided 1n canon 34. Canon 1276, §2 will
then be examined mn detail. The various terms used in the canon will be analyzed. In

examming the meaning of the words 10 canon 1276, §2, the vigilance of the ordmnary"

8 The focus will be on admumstrators who are subject to the diocesan bishop’s power of
jurisdiction We do not mtend to study administrators of rehigious mstitutes and societtes of apostolic life

% The functions of the admunistrator require him or her to act on behalf of the public jundic
petson In so domng, he or she performs every act that has to do with governing the public junidic person
His or her function 1s not only to perform acts of admumustration, but also to acquire and to enter mto
contracts, especially allenation, on behalf of the public junidic person

10 Our dissertation shall focus mainly on local ordmary (c 134, §2)
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and his duty to ensure that the mghts of public jundic persons ate respected 1n the
1ssuance of an mstructton will be addressed.

Chapter four will focus on the content of the diocesan special mstructions for
admunstrators of ecclestastical goods. Our aim 1n this chapter will be to produce a
template from which diocesan bishops may 1ssue the special mstructions of canon 1276,
§2. We shall explain technical terms used 1n Book V. After that, the chapter will identify
the subjects of the special mstructions. We shall attempt to present a general principle
that can assist mn understanding the need for the proper administration of ecclesiastical
goods. The specific ways the diocesan instructions may mandate or direct admnistrators
to acquire, retamn, adminster, and alienate temporal goods will be considered. Matters
concerning other contracts that an administrator may perform apart from alienation will
also be studied. Moreover, we will make some tecommendations on how this

instructions 1s to address 1ssues of labor and other civil law concerns.



Chapter One

The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods

Inttoduction

The diocesan bishop’s power is propetly appreciated within the broader
understanding of ecclesiastical power. Consequently, in this chapter we shall first briefly
examine the notion of power within the Church. The goal is to delineate the power of
the diocesan bishop 1n caring for ecclesiastical goods of public juridic persons subject to
him. Power exists in the Church for its mission. The Church receives its mission from
Christ, and all the baptized' are called to share in 1t (c. 216; CCEO, c. 19).? This mussion
consists partly in the proclamation of the divine message for the salvation of everyone (c.
211). In order to fulfill this mission, Christ entrusted the Church with the means
necessary for exercising authority, namely, the power of orders, the power of governance

(potestas regiminzs), and general moral authornty.’

! The faithful have by divine law the night and duty, n virtue of baptism (c. 204, §1) and holy
orders (c. 1008, §1), to participate in the threefold munera of the Church, but the precise way mn which this
1s done 1s regulated by the ecclesiastical law

2 Codex wris canonsce anctorstate Ioannis Pauly PP. II promulgatus fontium annotatione et indice analyteco-
alphabetico anctus, Vatican City State, Librerta editrice Vaticana, 1989, Code of Canon Law: Latin-Englsh
Edstion, New Englsh Translation, prepared under the auspices of THE CANON LAW SOCIETY OF AMERICA,
Washington, CLSA, 1999 (=CIC/83).

Codex: canonum Ecclesiarum orientalum auctoritate Ioannis Panly PP. II promulgatus, fontinm annotatione
anctus, Vatican City State, Librenia editrice Vaticana, 1995, English translation Code of Canons of the Eastern
Churches: Latin-English Edition, New English Translation, prepared under the auspices of THE CANON LAW
SOCIETY OF AMERICA, Washington, CLSA, 2001 (= CCEO).

Codex wrs canomc Pu X Pontyftces Maxam wussu digestus Benedets Papae XV awctoritate promulgatus,
Typis polyglottis Vaticanus, 1917, English translation E. N. PETERS (ed.), The 7917 Pio-Benedictine Code of
Canon Law, San Francisco, Ignatius Press, 2001.

These three translations are used throughout this work.

3 “The word ‘authonty’ comes from the Latin awctortas which belongs to a family of terms
meaning ‘to cause to grow,” ‘to produce.’ A person 1 authonty should, accordingly, foster the growth of a
soctety thanks to an mvested power to mfluence or command, thought, opinion or behavior ‘Authonty’ 1s
found frequently m the texts of Vatican II, but only once in the Latin translation of the Bible, the Vulgate,
which prefers potestas = ‘power.” The New Testament Greek uses dynanzs = ‘ability,” ‘capacity,” ‘power’; and
exonsta = ‘the ability to perform an action,” ‘the power which decides.’

9
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The temporal goods owned by the universal Church, the Apostolic See, and
other public juridic persons are ecclesiastical goods (c. 1257). Ecclesiastical goods have a
special ecclesial dimension because they serve the mission of the Church. The legislator
identifies the following as the principal purposes for ecclesiastical goods in the Church:
the ordering of divine worship, the fitting support of clergy and other ministers, and the
wotks of the apostolate and charity, especially towards the needy (c. 1254, §2). These
purposes relate to the mission of the Church. The mission of the Church is fulfilled
through the munera Christi. The Church carries out these munera Christi with the aid of
temporal goods. Ecclesiastical goods are involved in the governance and administration
of dioceses, parishes, religious institutes, public associations of the faithful, and
autonomous foundations; they are needed to celebrate the sacred liturgy which is the
principal way of sanctification of the people of God (c. 834, {1); they are needed to fulfill
the prophetic office of Christ (e.g., proclamation of the word of God, establishment of
Catholic schools and universities, etc.).

The Code makes provisions for the participation of all in the mission of the

Church (cc. 211; 216; 759*% and 781; CCEO, cc. 402; and 584, §1).5 Howevet, this

“In the Church of God, ‘authornty,” 1n the basic and fullest sense of the word, belongs to the
Triune God, Father, Son, and Spint. Ths 1s dlustrated by the fact that the ultimate source of ‘growth’ 1s
said to be God alone (1Cor 3:6-7; 8:6). [...].

“When humankind is granted to participate 1n therr power, 1t 1s always with the understanding
that the source, mode/norm, and the end of such a dertved power are none other than the Truty. This
holds true even of cvil (Rom 13:1; John 19: 11; Wis 6:3) and parental (Matt 23:9; Eph 3:14-15) authonty.
In turn, ‘obedience’ 1s due, in the last resort, excluswvely to the Trune God no matter how many
mtermediaries may have been established to lead us to this point.”” In T.R. POTVIN, “Authonty m the
Church,” 1n M. GLAZIER and MK. HELLWIG (eds.), m The Modern Catholic Encyclopedia, revised and
expanded edition, Collegeville, Minnesota, The Liturgical Press, 2004, pp. 59-60 (=POTVIN, “Authonty mn
the Church”).

*This canon has no corresponding Eastern canon.
5 “The New Testament testifies to a further delegation of authonty within the Church of God,

one which often explicitly imncludes the active participation of the whole community 1 the form of election
and/or prayet.” In POTVIN, “Authority i the Church,” p. 61.
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mission is m a special way committed to the Roman Pontff, and the college of bishops
together with the Roman Pontiff, who are the subject of supreme and full power over
the universal Church (c. 336). The diocesan bishop, as a member of this college, has a
unique obligation to coordinate the various activities in his diocese to ensure that the
mission of the Church 1s fulfilled (cc. 375, 381 and 391).° Since ecclesiastical goods setve
the fulfillment of this mission, the diocesan bishop has a special duty in ensuring that
ecclesiastical goods are well adminstered (c. 392, §2).

After studying the power of the diocesan bishop, we shall proceed to examine
how this power is exercised to care for the ecclesiastical goods of public juridic persons
subject to him. Given the fact that only the goods of the universal Church and public
juridic persons are recognized as “ecclesiastical goods” m the Latin Church (c. 1257, §1),

we shall also examine the nature of public juridic persons.

6 The 2004 Durectory for the Pastoral Minestry of Bishops describes episcopal power as that which 1s
distinguished “by 1ts divine origmn and by the context of ecclesial communion and massion. It has a pastoral
goal and charactet which promotes unity m faith, m sacraments and m ecclesial discipline, and orders the
patticular Church 1 accordance wath its nature and ends. The diocesan Bishop accomplishes his mission
through exercising mn Christ’s name that power which 1s attached by law to the office conferred by the
canonical mission. In virtue of this power bishops have the sacred rnight and duty before the Lord to 1ssue
laws for the faithful, to make judgments and to regulate everything pertamning to the good order of
worship and the apostolate.” In CONGREGATION FOR BISHOPS, Directory for the Pastoral Minzstry of Bushops,
no. 64, Vatican City, Libreria editrice Vaticana, 2004, p 73 (=DPMB). For a thorough study of this
Durectory, see T. GREEN, “The 2004 Directory on the Mimustry of Bishops: Reflections on Episcopal
Governance 1 a Tune of Cusis,” 1 Studia canonica, 41 (2008), pp. 117-152 (= GREEN, “The 2004
Drtectoty on the Minustry of Bishops”); see also A.W. BUNGE, “El nuevo Directorio para el minssterio
pastoral de los obispos, Apestolorum Successores,” .n Anuareo Argentino de Derecho Candnico, 12 (2005), pp 117-
164.
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1.1 — The General Conception of Power in the Church’

Our task is to determine the scope of power of the diocesan bishop as it relates
to his care for ecclesiastical goods of public juridic persons subject to him. One model of
the Chutch that was predominant before the Second Vatican Council was that of the
Church as a perfect society.8 As a perfect society, it had its own goals and means of
fulfilling them.” F. Cappello defined a society as “a union of men for the sake of
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achieving certain and common goals using the same common means.”” J. Cuneo

7 ]. BURKE defines ecclestastical power as “that authonty to govern God’s people towards the
supernatural end for which the Church was founded.” In A Ductwonary of Canon Law, Akure, Don Bosco
Publications, 2004, p. 368 (=BURKE, A Dutionary of Canon Law) Power 1s, therefore, understood as any
authonty that 1s required to ensure that the mission of the Church 1s fulfilled.

There have been vanous understandings of power and some commentators believe that 1t 1s
difficult, 1f not impossible, to define what exactly constitutes power J Cuneo, wnting before the 1983
code, says. “What do we mean by power? Is it a function (something to be done)? Is 1t a personal capacity
to fulfill a functon? Is 1t a nght to function? Has the ontology of power ever been clanfied or does 1t
usually remain undefined in varous discusstons? It seems that vatious discussions or statements about
power take the basic defimtion for granted. At different times the patt 1s used for the whole or the whole
for the part. Canon law says that the hierarchy has the power of orders and the power of junsdiction,
Lumen gentium affirms that episcopal ordination confers functions of sanctifying, teaching, ruling Is Vatican
II saying that power comes only from ordmation for all three functions? It seems that the term power 1s
equtvocal, so that the simple evolution from the Code to Vatican II cannot be at all apparent.” In “The
Power of Junsdiction: Empowerment for Church Functioning and Mission Distinct from the Power of
Orders,” i The Jurist, 39 (1979), footnote 32, pp. 197-198 (=CUNEO, “The Power of Junsdiction”).

8 J. BEAL explains: “The Church articulated 1 the 1917 code bore the unmustakable stamp of the
Schema De Ecclesia that had been prepared for, but was not acted on by, the First Vatican Council. Thus
Schema asserted badly that ‘it 1s an article of faith that the Church of Chrnst represents a perfect soctety,” a
soctety which possesses all the means necessary to pursue 1ts end.” In “The Exercise of the Power of
Governance by Lay People: State of the Question,” 1n The Jurest, 55 (1995), p. 2 (=BEAL, “The Exercise of
the Power of Governance by Lay People”).

2 Y. CONGAR writes: “The Church was defined jundically 1n social categories as socetas perfecta, a
complete, autonomous soctety, having all the junidical attributes of such a society, m particular that of
‘potestas coactve”” In “What Belonging to the Church Has Come to Mean,” m J F HITE et al. (eds.), Reading
Cases Materials in Canon Law: A Textbook for Ministerial Students, Collegeville, Minnesota, The Liturgical Press,
1980, p. 99 (=CONGAR, “What Belonging to the Church Has Come to Mean”).

G. J. ROCHE remarks: “There have been debates about whether Book V adequately reflects the
teachings of the Second Vatican Council, especially on the 1ssue of ‘communio.’ It has been stated that
Book V 1s based motre on the notion of the Church as a ‘perfect society,” than on the ecclesiology of the
council.” In “The Poor and Temporal Goods in Book V of the Code,” 1n The Jurist, 55 (1995), p. 300 (=
ROCHE, “The Poor and Temporal Goods m Book V of the Code”) For a comprehensive overview of the
poor 1n magistenial teaching see idem, The Poor :n the Code of Canon Law and the ‘Option for the Poor” wn the
Teaching of Pope John Paul 11, Rome, Pontifical Gregorntan Umiversity, 1993.

10 F. CAPPELLO, Summa turis publices ecclesiastrer, 6% editton, Rome, Pontificta Universitas
Gregortana, 1945, p. 25; see also CUNEO, “The Power of Junsdiction,” p. 183.
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remarks that two aspects of this definition of Cappello are vital to a true understanding
of how a society functions: (1) every society has a common goal, and (2) every society
has the means to attain this goal."" The Church as a society also has a common goal and
the means to fulfill it. The goal of the Church is the salvation of everyone, and the means
to attain this goal are both spiritual and temporal. The spiritual means are the
sacraments, grace, and the power which Christ has given to the Church.”” The temporal
means are ecclesiastical goods, which are used to assist 1 achieving the mission of the
Church.”

The concept of mussion affects the structure of power by broadening its base of

exercise to include by nght a greater participation of the ecclesial membership'* n the

11 CUNEO, “The Power of Junsdiction,” p. 183

12 For a technical treatment of communzo and the mission of the Church see J. RENKEN, “Duc 1n
Altum?” Communio: Soutce and Summit of Church Law,” mn The Jurst, 63 (2003), pp. 22-69; J A
KOMONCHAK, “Canon Law m Service of Commumton,” in The Jurisz, 63 (2003), pp. 1-21, R]. KASLYN
remarks that “accountability exists as an integral element 1n the structute of the Church and 1s essential to
the office of bishops.” In “Accountability of Diocesan Bishops: A Significant Aspect of Ecclestal
Commumnion,” m The Jurst, 67 (2007), p. 109. In other words accountability 1s essential to fulfiling
properly the office of the bishop Concerning communo and financial matters 1n the diocese, see D. FRUGE,
“Diocesan Taxation of Parishes 1n the United States, Sign of Communio ox Source of Tension?” n CLS.A
Proceedings, 60 (1998), pp. 68-81.

13 See BEAL, “The Exercise of the Power of Governance by Lay People,” p 3.

4 CONGAR cautions against the use of the term “membrd’ because the term membership 1 the
Church could be musleading: “The Council mtentionally avoirded speaking of ‘membrs’ The Council
Fathers had m fact percerved that this vocabulary led to difficulttes for which no solutton could be found
In the sub-commuttee of the doctrinal Commuission, m which we participated, 1t was realized that the way
m which one spoke of the membership of Catholics 1n the Church mmplied a particular concept of the
Church. If only external elements were brought into play, one was left with a completely external, juridical
concept of the Church. Therefore, 1t was essential to mention an mtentor, spiritual element without,
however, transforming the whole notion of belonging to the Church mto something mnvistble as with
Wyclif or Huss. Hence this wording of no. 14 Lumen Gentiunr: “They are fully incorporated nto the society
of the Chutch who, possessing the spirit of Christ, accept her entire system of orgamzation.” In “What
Belonging to the Church Has Come to Mean,” p. 101 [emphasis in the origmal].

The 1983 Code also avoids the use of the term “membership.” It rather speaks of mcorporation:
c. 204, §1 says: “The Chnstian fasthful are those who, mnasmuch as they have been incorporated mn Chnst
through baptism, have been constituted as the people of God” Canon 205 establishes the external and
spiritual critenta for determuning full communion 1n the Church.
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fulfillment of the ends of the Church.” Power in the Church is always related to a
mission ot a goal. The evaluation of whether power 1s exercised positively or negatively
1s, therefore, based on its relation to the goal or end which it 1s meant to achieve. Let us

now take a cursory look at how various concepts of power evolved in the past.

1.1.1 — The Bipartite Division of Power: Otrder and Jurisdiction
Beal writes:

In order to achieve 1ts end of promoting the salvation of its members, the
Church—society requires and, by the will of Chrst, possesses two powers,
one a sacramental power which enables the Church to communicate to
each of its members the saving grace of God  persona Chrustr and the
other a social power which enables the Church to gude and if necessary
to coerce 1ts members along the ways of salvation. These two powers are
equally rooted 1 the will of Christ for his Church.16

These two powers are related to each other since they both have a common goal,
namely, the salvation of souls. A.E. Bawyn recently authored a comprehensive study on
the power of the diocesan bishop.'” In this work, he discusses the historical development
of the notion of power in the Church. Ecclesiastical power, he argues, has always been
concetved as having its origin i Chrst: “Being thus founded 1n the hife of the one who
mstituted the Church, this power can stress its spititual roots from which has grown a

soclety comparable to other societies [...]. But since she also wished to differentiate

15 See CUNEO, “The Power of Jurisdiction,” p. 184.
16 See BEAL, “The Exerase of the Power of Governance by Lay People,” p. 3.
17 See A E. BAWYN, Drscoverzng the Admnistratrve Power Belonging to the Diocesan Bishop: The Use and

Implcation of Power and Governing in Book II and Book I of the 1983 Code of Canon Law, JCD thests, Leuven,
Kathoheke Universitett, 2000 (=BAWYN, Duscoversng the Administrative Power Belonging to the Diocesan Bishop).
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hetself from nation states, the Church called her power sacred, because ‘it goes back to
Christ.”"®

A few theologians and canonists hold the theory that sacra potestas is the
foundation for all power within the Church. K. Mérsdorf, who was one such proponent,
argues that sacra potestas is “the power which Jesus Christ has given the Church to
exercise 1n his name, in the discharge of ministries he has established in his Church in
such a way that they have to be carried out by special authorities [...].”"" Thus, according
to Métsdorf, all power within the Church derives from sacra potestas.™ He says that
although this power relates to the diocesan bishops, it is nonetheless too narrow to
accommodate contemporary ecclesiology which recognizes a wider participation in

church power than only that of the ordained.”

18 Thid, p. 11; J.I. ARRIETA says: “The Second Vatican Council expressed the mystery of the
Church as ‘De populo Der’ and the 1983 code adopted this terminology 1 Book II “The People of God’
The relevance of the term ‘people’ to ecclesial soctety refers to a consideration of the Church as a union of
those who belong to a common lineage who have assumed by baptism the mission of Chust. [ ] The
bonds that unite the members and bind them to Chnst are the fruits of grace and of participation 1 the
redemption of Chnst. The juridical dimenston of these bonds constitutes radical positions of freedom,
submission and autonomy i those who form patt of the people of God ” In Governance Structures Wathin the
Cathole Church, Chicago, Midwest Theological Forum, 2000, p. 1.

19 K. MORSDORF, “Ecclestastical Authority,” m K. RAHNER et al. (eds.), Sacramentum Mundz, vol
2, London, Burns and Oates, 1968, p. 133 (=MORSDORF, “Ecclesiastical Authonty”).

2 For detadled study of “sacred power” as the soutce of all power in the Church see K.
MORSDOREF, “Munus regendt et potestas unsdictionts,” in Acta Conventus Internatonaks Canonstarnm Romae
diebus 20-25 mar 1968 celebratr, Vatican City, Typis Polyglottis Vaticanss, 1970, pp. 206-211 (=MORSDORF,
“Munus regend1 et potestas wnsdictions”).

21 BAWYN argues that the tetm sacra potestas 1s not used by the 1983 Code because 1ts use would
limit the cooperation or participation of the lay farthful in this power. In Dzscoversng the Admunistrative Power
Belongeng to the Diocesan Beshop, p. 13.

However, BEAL treats this matter shghtly differently when he explamns that “the Council placed
spectal emphasts on the ‘secular’ character of lay people and on their responsibility ‘to work for the
sanctification of the wotld as 1t were from nside, like leaven’ (LG 31) and ‘to make the Church present
and active 1n those places and circumstances where only through them can 1t become salt of the earth’ (LG
33) Thus secular character of the lay apostolate was zutended to be a typological descraption rather than an ontolggical
definstion. Thus, the council did not foreclose the possibility of an active role of lay people 1n the Church’s
internal misston.” In “The Exercise of the Power of Governance by Lay People,” p 15 [emphasis added].
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The traditional teaching on the power of order has been that it comes from the
laying on of hands in ordination. J. Ferrante explains: “Churist the Lord, the founder of
the Church, willed these two things: a) to confer on the Apostles and their successors
full and supreme authority over those things which pertain to the supernatural order; b)
to confer on them a power wholly independent from civil authority.”” J.M. Huels says
that “[t]raditionally, the power of order is divided into the power of order of divine law
and the power of order of the ecclesiastical law. Very few powers of order are of the
divine law. They are the power to celebrate the sacraments of confirmation, the
Eucharist, penance, possibly anointing of the sick (a disputed question), and holy orders.
All other powers of order are powers of the ecclesiastical law.”” The power of order was
undetstood to be handed on through the laying on of hands at ordination. Ordination
was, thetefore, conceived as the only source of power in the Church, and this power was
understood as any faculty that was required for governing the Church.**

As time went on, the Church struggled to deal with the question of what
happens to those who had received this power but had later abandoned the faith. Do
such persons lose this power? Can a distinction be made between an enduring power and
one which is effective only duting the fulfillment of an office? This problem led some to

argue in favor of a general distinction between a power originating in sacred ordination®

22§, FERRANTE, Summa iurts constitutionals Ecclestae, Rome, Offictum Libr Catholici, 1964, pp. 118-
119; see also BEAL, “The Exercise of the Power of Governance by Lay People,” p. 3.

2 I.M. HUELS, Empowerment for Ministry: A Complete Manual on Diocesan Faculties for Preests, Deacons
and Lay Minsters, New York/Mahwah, Paulist Press, 2003, p. 23 (=HUELS, Empowerment for Minzstry).

2 See E. LABANDEIRA, Tratado de derecho administrative candonico, 2°3 editton, Pamplona, EUNSA,
1993, p. 68 (= LABANDEIRA, Tratady).

25 BEAL notes: “The power of order was communicated directly and immediately by Chrst
through sacred ordmation. In virtue of this power, the ordained became a merely instrumental cause of the
communication of divine grace ex gperato to the faithful especially through the sacraments.” In “The
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and a power originating 1n a canonical mission.” These debates produced two theological
views of ordination and power,27 namely, relative and absolute ordination. “The relative
ordination is understood as an ordination which is accompanied by a simultaneous
conferral of an office for the exercise of ecclesiastical power.”” The absolute ordination
was otdination without the conferral of an office and this was favored by those who held
the view that there were two distinct species of power.

K. Morsdorf notes that the Counci of Chalcedon i 451 abolished absolute
ordinations, but with the transfer of bishops the issue of absolute ordination was
revived.” The practice of benefices also kept the issue of absolute ordination alive.
Benefices became the custom in most places. Attached to specific offices were parcels of
land by which clerics recerved sustenance.”’ Morsdorf further remarks that, although the
Third Lateran Counci (1179) warned that bishops should not ordamn without a specific

title to a benefice, “the Council nonetheless legitimized the practice of separating

Exercise of the Power of Governance by Lay People,” p. 4, see also G MICHIELS, De potestate ordinaria et
delegata: Commenatarius Trtnly V" Labre II Coduers Tnres Canonser, Panis, Desclée, 1964, p 37.

26 See BAWYN, Discovering the Adwmnistrative Power Belonging to the Diocesan Brshop, p. 14. BEAL
explams: “Only the Roman Pontiff recetved the power of junsdiction immediately from Chrst on his
acceptance of a legitimate election. All others received thus power through the mediation of a canonical
mussion from competent ecclestastical authonty.” In “The Exercise of the Power of Governance by Lay
People,” p 4

27 BAWYN notes that “the school of thought that holds that one sacred power exists m the
Church 1s represented by K. Morsdorf, W. Aymans, P. Kramer, K. Ludicke, J. Neumann, O. Sater, H.
Socha, K. Walf, M. Schmaus, K. Rahner, W Bertrams, G. Philips and J. Ratzinger. The second school of
thought, which holds that there are two powers that exist separately, 1s represented by J Beyer, ]. Cuneo,
G. Ghurlanda, A Gutiérrez, A. Stickler, ] Hervada, P. Lombardia, P. Gismondt.” In Duscovering the
Admnstrative Power Belonging to the Diocesan Bishop, p. 15. For a detailed treatment of this matter see M.
WILENS, Theology and Canon Law: The Theorses of Klans Morsdorf and Eugento Corecco, JCD thests, Ottawa, Saint
Paul Unwversity, 1992, espectally pp 61-73; 117-118 (=WIJLENS, Theology and Canon Law).

28 BAWYN, Drscovering the Admunistrative Power Belonging to the Diocesan Brshop, p 15.
2 See K. MORSDOREF, “De sacra potestate,” mn _Apolhnares, 40 (1967), pp. 49-51.

30 See 1bad.
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ordination from office by insisting that bishops provide for such clerics until such time
as they can support themselves or be assigned to a benefice.””' However, it became
possible for a bishop to lose his see, in which case he could still validly exercise his order
even without an office or jurisdiction. The unity of power, as was taught in earlier times,
was then understood differently.”” Power had come to be conceived as both powet of
otder (which comes with ordination) and power of jurisdiction (which comes with an
office).”

This distinction between the power of order and the power of jurisdiction led to
the teaching on the distinction of the possession of orders themselves from the exercise
of the order.” It was taught that the power of order could not be lost but the power of

jurisdiction could be lost because it is rooted in canonical mission.”> The mode of

31 Ibid; see also E LABANDEIRA, Tratado, pp. 69-70.

The Fathers of the Third Lateran Council decreed: “If a bishop ordains someone as deacon or
priest without a definite title from which he may draw the necessities of life, let the bishop provide him
with what he needs until he shall assign him the suitable wages of clerical service 1n some church, unless 1t
happens that the person ordamed 1s 1n such a position that he can find the support of life from his own or
family imnhentance ” In “The Thitd Lateran Council,” canon 5, March 1179, in N.P. TANNER, Decrees of the
Ecumencal Councils, vol. 1, Washington, Sheed & Ward, and Georgetown Unuversity Press, 1990, p. 214
(= TANNER, Decrees of the Ecumentcal Connctls).

32 See M. WIJLENS, “The Power of Governance [cc. 129-144],” in CLSA Comm?2, p. 184.
33 See 1bid.
3 See BAWYN, Drscovering the Admmistrative Power Belonging to the Diocesan Buishop, p. 16.

35 See tbid; see also K. MORSDORF, “Abgrenzung und Zusammensptel von Wethegewalt und
Hirtengewailt,” 1 Dze Kerche tn der Welt, 4 (1951), p. 19; see also M. WIJLENS, Theology and Canon Law, pp.
49-50.

M SCHMAUS wrote “The Donatists in North Africa had so lofty a conception of the sanctity of
the Church that they declated that only holy men could be the minusters of the Church’s holy power. The
sitnnet, by his sm, lost all hus spintual power; he could not administer the sacraments, celebrate the
Eucharst, or forgtve sins. Augustine played a decistve role 1n this debate Although he did not himself find
a sattsfying solution, he did prepate the way for one by hus teaching about the spintual character, the mark
of consecration which remained even with the heretical bishops. This according to Augustine 1s not
posstble to lose. It represents in some way a likeness to Christ, who 1s the reason why such a bishop can
admunister the sacraments. It was through pamful experience that the distinction was learned between the
power of orders, which cannot be lost, and the power of junsdiction, which can be.” In Dogma 4: The
Church sts Ongin and Structare, ttanslated by M. LEDERER, Kansas City/London, Sheed and Ward, 1976, p.
146.
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transmission of these two distinct powers was also a source of great debate.” E.
Labandeira comments that the Council of Trent and the First Vatican Council both
agreed that there were two distinct powers: the power of order and the power of

jurisdiction.3 !

1.1.2 — The Tripartite Division: Orders, Jurisdiction and Magisterium

Some protestant theologians influenced the further division of power mnto order,
jutisdiction, and magisterium. Beal writes: “In the eighteenth century, some Catholic
theologians, influenced by Calvin through the mediation of Lutheran theologians,
adopted a tripartite division of ecclesial power. This tripartition paralleled Christ’s three—
fold office as priest, prophet and king with the Church’s mission to sanctify, teach and
govern.””® This division of power was not readily accepted by all theologians and
canonists. Beal explains: “While this tripartite distinction of powers had some following
among theologians and was occasionally mentioned in magistetial documents, it was not
warmly received by canonists. When they adverted to this tripartite paradigm, canonists
generally assimilated the office of sanctifying to the power of orders and the offices of

teaching and governing to the power of jurisdiction.”” Beal further remarks: “Attempts

36 MORSDORF notes: “It was not eptscopal consecratton but the bestowal of episcopal office
which made a bishop [...] the onginal sense of the disinction made 1t imposstble to discern the Church’s
nature as a whole, and above all opened a gulf 11 men’s minds between the Church as a religious society
and the Church as a jundical soctety.” In “Ecclestastical Authonty,” p. 134; see also V. WALSH, “The
Theological and Jundical Role of the Bishop: Eatly Twentieth Century and Contemporary Views,” 1
Apollnaris, 41 (1971), pp. 47-50 (=WALSH, “The Theologtcal and Junidical Role of the Bishop”).

37 See LABANDEIRA, Tratado, p. 80.
38 BEAL, “The Exercise of the Power of Governance by Lay People,” p. 6.
3 Ibid.; WIJLENS writes: “Canonists and theologians attempted to relate the notion of the three

offices to the onginal two powers. They assigned each office a power of its own: potestas docends, potestas
sanctificands, and potestas regendz. [...] 1t became the practice to define the three powers by their tasks [...]
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were made to mtroduce thus tripartite division of the Church’s power mnto canon law and
to correlate it with the tradittonal doctrine of two powers i the nineteenth century by F
Walter and G. Philips.”® From this notion of munera came the doctrine of the threefold
power (potestas). Given the fact that the bipartite distinction was still 1n place during the
eighteenth century, “scholars had to find a power under which to place the task of

magisterium.”*2

1.1.3 — The Nature of Power of the Residential Bishop in the 1917 Code of Canon
Law

The 1917 Code declared that there 1s a divinely mstituted distinction m the
Church between clerics and laity among Chnst’s faithful. Canon 107 stated: “By divine
mstitution there are m the Church clres distinct from Jasty, although not all clerics
[possess orders that] are of divine mstitution; either of them can be re4grons.” This canon
stipulated that the “Chutch 1s by divine institutton a heerarchical society. Hence the
distinction between clerics, who participate 1 the powers of order and jurisdiction, and
the laity, who do not, 1s of divine ongin; but not all orders of clerics are of divine

mstitution.” First tonsure, though not an order m 1tself, was nonetheless regarded as

which, without quite obliterating 1t, more and more obscured the distinction drawn on another basts
between potestas ordines and potestas wrisductiones” In Theology and Canon Law, p 52

40 BEAL, “The Exercise of the Power of Governance by Lay People,” p 6, see also WIJLENS,
Theology and Canon Law, p 52, WALSH, “The Theological and Jundical Role of the Bishop,” pp 47-50,
BAWYN, Duscoversng the Adminestrative Power Belonging to the Drocesan Beshop, p 18

1 See BAWYN, Discovering the Admunistrative Power Belonging to the Diocesan Bishop, p 18

2Ibd,p 20

BT L BOUSCAREN, et al , Canon Law. A Text and Commentary, 4® revised editton, Milwaukee, W
Bruce Publishing Co, 1963, p 93 (=BOUSCAREN, Canon Law A Text and Commentary) For a recent

treatment of cleric-lay distinction see D M SHAKAL, “The Canonical Status of Members of Institutes of
Consecrated Life,” i Studia canonica, 43 (2009), pp 297-330
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the entrance to the clerical state. “First Tonsure is not an order but a preparation for
otders. It is, however, recognized as the entrance into the clerical state (c. 108, §1); and 1s
classed with orders, the rite by which it is conferred being called ordination (c. 950). Like
the ordets, it is never repeated.”44

Canon 109 stated:

Those who are taken into the ecclesiastical hierarchy are not bound
thereto by the consent or call of the people or secular power, but are
constituted 1n the grades of the power of orders by sacred ordination; mto
the supreme pontificate, by divine law itself upon the completion of the
conditions of legiimate election and acceptance; m the remanding grades
of junisdiction, by canoncal mission.

The canon refuted the erroneous teaching of the time that postulated that power comes
from the popular will of the people.” The source of power was ordination and canonical
mission. Canon 948 said ordination was instituted by Christ to distinguish clerics from
laity for the purpose of governance of the faithful and the ministry of divine worship.
“QOtdination is a sacred rite which confers the power of order. It is certainly a sacrament
mn the case of Bishops, priests, and deacons. Almost certainly it 1s not a sacrament, but a
2546

sacramental, in munor orders, and most probably also m the ordination of subdeacons.

The power of jurisdiction comes from canonical mission.”” Canon 147, §2 defined

+Ibid, p. 95 [emphasts 1 the onginall.

# See 1bid., p. 96. “This canon, the first clause of which 1s taken from the dogmatic canons of the
Council of Trent, 1s directed against certamn mnovations which cropped out throughout the history of the
Church, but were mtroduced especially by the so-called reformers of the sixteenth century. The ‘consent of
the people’ was the favournte cry of Arnold of Brescia and his followers, in the twelfth century. It was
tepeated by Wichf and Huss, Calvin and Zwingl® Agamst these the Councd of Trent declared it as an
article of faith that the people have no voice 1n the choice of munusters.” In C A BACHOFEN, A Commentary
on the New Code of Canon Law, vol. 2, Samt Lows, Herder Book Co., 1936, p 47 (=BACHOFEN, A
Commentary on the New Code of Canon Law).

46 Thad.

# For an example of this, see the apostolic constitution of JOHN PAUL II Sapeentia christiana,
where he uses the expression “canomical mussion” (musszo canonica), m this way “Those who teach
disciplines concerning faith or morals must recetve, after making thetr profession of faith, a canonical
musston from the chancellor or his delegate, for they do not teach on their own authornty but by virtue of
the misston they have recerved from the church.” In apostolic constitution on Norms for Ecclestastical
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canonical provision but not canonical mission: “Under the name canonical provision comes

a grant of ecclesiastical office made by the competent ecclesiastical authornty according
to the norms of the sacred canons.”™ Canon 118 stipulated: “Only clerics can obtamn

powers, whether of orders or of ecclesiastical jurisdiction, and benefices or ecclesiastical
pensions.” It was considered the right of clerics only to obtamn power of jurisdiction by
virtue of their ordination. Augustine pointed out that “[t]his is a strict 7ght, not a mere
privilege; a right reserved to the clergy because the divine organization of the Church
enjoys the peculiarity that ecclesiastical power is granted only to those chosen by Christ.
Hence whatever pertains to the hierarchical power, order, and jumsdiction can be
3549

conveyed only to such as belong to the hierarchy.

One commentator on the 1917 Code explamed jurisdiction as

the power to govern the faithful for the supernatural end for which the
Church was established by Chnist This power s m the Church by drwzne
wnstetuteon, because Christ with divine authority placed 1t there (cf. c. 108).
Its chuef classifications are: (1) jurisdiction 1n the external and mternal fora
(c. 196); (2) ordmary jurisdiction and delegated junsdicton (¢ 197);
judicial and voluntary jurisdiction {(c. 201) 3

Ecclesiastical junisdiction of the residential bishop was “the public power of ruling

baptized persons toward holiness and supernatural happiness. This power 1s granted to

Untversittes and Faculties Saprentia christrana, 29 Apnl 1979, no 27, 1n AAS, 71 (1979), p. 483; Englsh
translation 1n Orngzs, vol. 9, no. 3 (1979), p. 39.

8 BACHOFEN wrote® “mussio canonzed’ 1s necessary for all who are mferior to the Pope For as the
Lord sent his Apostles, so m turn they sent others to exercise their spitual power with authonty, and
without such credentials no one has authonity 1n Church. Formerly (up to the twelfth century) the mzsso
canonca was believed to be included in ordination, but now that absolute ordination 1s possible, a distinct
missio canonzca, by which junsdiction 1s conferred, 1s always required.” In .4 Commentary on the New Code of
Canon Law, p. 48.

9 Thyd., p. 57

30 Thud.
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someone by Christ or by the Church through injunction or through canonical mission.””!

The “public” nature of this power was understood as used in the primary Latin sense of
“belonging or pertaining to the state or to the commonwealth or the people.”52 Thus, the
power of jurisdiction in the 1917 Code was understood as a “kind of power or authority
which is public and truly and uniquely of the Church: the power of ecclesial

: 53
communion.”

Canon 329 stated: “§1. Bishops are successors of the Apostles and by divine

mnstitution are placed over specific churches that they govern with ordinary power under
the authority of the Roman Pontiff. §2. The Roman Pontff freely appoints them.”
Residential bishops had the right and duty to govern the dioceses entrusted to them with
otrdinary power of jurisdiction. One commentator on the 1917 Code taught that the
bishop’s power is different from that of the priest because the former has the fullness of
power of the priesthood and the power of jurisdiction in the external forum.> There was
doubt the junisdictional power of the residential bishop was subject to and dependent

upon the jurisdictional power of the Supreme Pontiff.”

31 F. WERNZ-P. VIDAL, Ius canoncum, II: De Persones, 319 edition, Rome, Universitatis Gregonanae,
1943, pp. 58-59.

52 CUNEO, “The Power of Junisdiction,” p. 188.
53 Ibud., p. 189.
54 See 1bid., p. 341.

% “However, the power of the buhops, though subject to and dependent upon, this supreme
jurisdiction of the Pope, 1s really ordinary, 1e., given by virtue of the episcopal office, radically or
aptitudimaliter by consecration, fully and expeditely [expeditiously] by confirmation or promotion. Whether
this jurisdiction 1s given to the bishop immediately by the Pope or by God Himself through the medum of
his Vicar on earth, 1s a question which may agitate a speculatively inclined theologian, but does not excite
the canonist. The more common opinion 1s the one mentioned first because 1t 1s certamn that no bishop 1s
constituted without the consent and confirmation of the Holy See; and hence we may say that all
junisdictions m the Church come immediately from the Pope.” In ibid.,, pp. 45-46 [emphasis 1 the

ongmal].
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The power of the residential bishop with regard to ecclesiastical goods derived
from jurisdictional power. T. Comyns wrote: “The right to administer church property is
derived from the power of jurisdiction.” Canon 335 of the 1917 Code stated that
residential bishops “have the right and duty to govern the diocese both in temporal and
spititual matters, with legislative, judicial and coercive power, to be exercised according
to the law.” The 1917 Code also stipulated that a residential bishop possessed
jurisdictional power over the people entrusted to him through a canonical mission given
to him (cc. 197; 334, §1). This meant that, without a canonical mission, even a validly
ordamed bishop had no office with jurisdictional power. If a bishop had no office he
could not admmister the ecclesiastical goods of the diocese since the administration of

ecclestastical goods relates to the power of one’s office.”” Furthermore, since a canonical

On the other hand, the First Vatican Council was very clear m defining the power of the Pontiff
over the universal Church: “Wherefore we teach and declare that, by divine ordinance, the Roman church
possesses a pre-eminence of ordinary power over every other church, and that this junisdictional power of
the Roman pontiff 1s both episcopal and immediate Both cletgy and faithful, of whatever nte and dignty,
both singly and collectively, are bound to submut to this power by the duty of hierarchical subordmnation
and true obedience, and this not only 1 matters concerning faith and morals, but also mn those which
regard the discipline and government of the church throughout the world. In this way, by umty with the
Roman pontiff in communion and i profession of the same faith, the church of Chrst becomes one flock
under one supreme shepherd. This 1s the teaching of the catholic truth, and no one can depart from 1t
without endangening hus farth and salvation.

“This power of the supreme pontiff by no means detracts from that ordinary and immediate
power of episcopal junisdiction, by which bishops, who have succeeded to the place of the apostles by
appointment of the holy Spinit, tend and govern mdividually the particular flocks which have been assigned
to them. On the contrary, thas power of theirs 1s asserted, supported and defended by the supreme and
unversal pastor.” In “Session 4, Chapter 3: On the Power and Character of the Primacy of the Roman
Ponuff,” 18 July 1870, 1n TANNER, Decrees of the Ecumentcal Counals, vol. 11, pp. 813-814

5 T. COMYNS, Admmstration of Church Property, Canon Law Studies, no. 147, Washington, The
Catholic Unutversity of America, 1942, p 65 (=COMYNS, Admunistration of Church Property); see T. VOWELL,
The Acts of Financial Administration by Diocesan Bishops according to the Norm of Canon 1277, JCD thests, Ottawa,
Samt Paul University, 1991, p. 14 (=VOWELL, The Acts of Financial Admnistration by Diocesan Beshops).

57 Dufferent authors have noted that opinions were divided among scholats as to whether
jurisdictional power comes from episcopal ordmation or through the office given to the bishop. For a
comprehensive study of this topic see G. RYAN, Prucples of Episcopal Jurisdution, Canon Law Studies, no.
120, Washington, The Catholic University of America, 1939; R J. BOWERS, Epzscopal Power of Governance 1n
the Drocesan Church: From the 1917 Code of Canon Law to the Present, Canon Law Studses, no. 535, Washington,
The Catholic Umversity of Amenca, 1990. Puus XII explamed that the power of junisdiction does not
come from ordmation- “If a lay person was elected Pope, [.. ] the power to teach and govern, as well as
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mission was given by the pope to the bishop it was also understood that jurisdictional
power was likewise given by the pope to the bishop, (and, therefore, the source of
jutisdictional power, even though divine, had a mode of transmission which was not
divine).”® The consequence of this notion was reflected in canon 81 which stated that
“ordinaries below the Pontiff cannot dispense from general laws of the Church, even in
a specific case, unless this power has be explicitly or implicitly granted to them, or
recourse to the Holy See is difficult or there 1s a grave danger or harm in delay.”

The notion that the power of jurisdiction was distinct from the power of order,
and the rule that only clericscould exercise the power of jurisdiction, continued to raise
significant questions. Some of the questions asked were: Is the power of order necessary
for the exercise of the power of jurisdiction? Can one who has not been ordained
exercise the power of jurisdiction? What happens to one who was ordained and is no
longer in union with the Church? Does he still exetcise the power of jurisdiction because
he has the power of order? The Second Vatican Council attempted to answer these

questions in its treatment of the #ia munera.

the chanism of mfallibiity, would be accorded to him from the moment of his acceptance, even before hus
ordmnation.” In “Allocutio ns qui mterfuerunt Conventw alternn catholicorum ex umverso orbe, pro
Laicorum Apostolatu,” 4 October 1957, 1n . AAS, 49 (1957), p. 924; see also BEAL, “The Exercise of the
Power of Governance by Lay People,” p. 8.

58 For a detailed theological study of the relationship between the power of the pope and the
diocesan bishop, see P. DELETTER, “Primacy and Episcopacy: Doctrinal and Practical Implications,” n
The Thomst, 27 (1963), pp. 222-235.

% BEAL wrtes: “Thus, the class of those to whom the power of junsdiction could be lawfully
conceded included many who had not received sacramental ordmation and some who did not share even
ecclestastical power of orders. As a tesult, the link between the power of junsdiction and sacramental
ordination was somewhat looser 1n the 1917 code than might appear at first glance.” In “The Exercise of
the Power of Governance by Lay People,” p. 8.
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1.1.4 — The Nature of the Power of the Diocesan Bishop according to the Second
Vatican Council

The First Vatican Council dealt largely with the power of the Roman Pontiff, but
the relationship of this power to that of the diocesan bishop was not treated in detail.
Consequently, scholars started treating the diocesan bishops as delegates of the Roman
Pontiff; they wete sometimes considered vicars of the Roman Pontff, who had full
jutisdiction over the universal Church. The power to grant dispensations from universal
laws had to be delegated by the Holy See to the bishops (c. 81). The Fathers of the
Second Vatican Council in their treatment of the power of bishops clearly defined the

source of episcopal power:

The holy synod teaches, moreover, that the fullness of the sacrament of
Otrders 1s conferred by episcopal consecration, and both 1n the liturgical
tradition of the church and 1n the language of the Fathers of the church 1t
1s called the high priesthood, the summit of the sacred muntstry Eptscopal
consecration confers, together with the office of sanctifying, the offices
also of teaching and ruling, which, however, of therr nature can be
exercised only 1 hierarchical communion with the head and members of
the college In fact, from traditton, which 1s expressed especially m the
liturgical ntes and 1n the customs of both the Fastern and Western
Church, it 1s abundantly clear that by the imposition of hands and through
the wotds of the consecration, the grace of the Holy Spurt 1s given, and a
sacred character 1s impressed 1n such wise that bishops, mn a resplendent
and visible manner, take the place of Chnst himself, teacher, shepherd
and priest, and act as his representatives (z# ezus persona). It 1s the night of
bishops to admut newly elected members into episcopal body by means of
the sacrament of Orders

The Council went on to explain the nature of this power, and declared that
bishops were not vicars or legates of the Roman Pontiff; instead, they are proper pastors

of their flock with all the power necessary to shepherd it flock:

The bishops, as vicars and legates of Christ, govern the
particular Churches assigned to them by their counsels, exhortations and
example, but over and above that also by the authonty and sacred power
which 1ndeed they exercise exclusively for the spiritual development of
their flock 1n truth and holiness, keeping 1n mind that he who 1s greater
should become as the lesser, and he who 1s the leader as the servant (cf.
Lk 22:26-27). This power, which they exercise personally in the name of

% J.G, no. 21, English translation n FLANNERY1, pp. 373-374.
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Chnst, 1s proper, ordmary and immedrate, although 1ts exercise 1s
ultimately controlled by the supreme authonty of the Church and can be
confined within certain limits should the usefulness of the Church and the
fasthful require that. [...].

The pastoral charge, that 1s, the permanent and daily care of their
sheep, 1s entrusted to them fully, nor are they to be regarded as vicars of
the Roman Pontiff, for they exercise the power which they possess in
thetr own nght and are called in the truest sense of the term prelates of
the people whom they govern ¢!

The decree on the Pastoral Office of Bishops in the Church further elaborated on how

diocesan bishops are to exercise this power freely:

(a) Bishops, as the successors of the apostles, enjoy as a nght mn
the dioceses assigned to them all ordinary, spectal and immediate power
which 1s necessary for the exercise of their pastoral office, but always
without prejudice to the power which the Roman Pontiff possesses, by
virtue of his office, of reserving certamn matters to himself or to some
other authority

(b) Individual diocesan bishops have the power to dispense from
the general law of the Church i particular cases those faithful over whom
they normally exercise authomty. It must, however, be to thewr spirtual
benefit and may not cover a matter which has been specially reserved by
the supreme authornty of the Church.5?

From the teachings of the Second Vatican Council it is clear that the power of the
diocesan bishop 1s “ordinary” (related to the office), “proper” (exercised in his own
name, not vicariously in the name of another), and “immediate” (directed toward all in
the diocese without the mediation of another).” The diocesan bishop 1s no longer
considered a delegate or vicar of the Roman Pontiff, but the Vicar of Christ in his own
diocese.

The Second Vatican Council avoided using the term “power” (potestas) as much

as possible; rather, it used the word munus which can mean an office, task, or duty.* The

01 .G, no. 27, English translation mn FLANNERY1, pp. 382-383
62 CD, no. 8, English translation 1n FLANNERY1, p 567.

63 See J.A. RENKEN, “Particular Churches and Their Groupings [cc. 368-572],” mn CLSA
Comm2) 1n CLSA Comm2, p. 519

6 BURKE, A Ductzonary of Canon Law, p. 322
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diocesan bishop receives the munera of sanctifying, teaching, and governing through the
sacrament of episcopal ordination. Furthermore, the council clearly taught that Christ
established a variety of offices in the Church which amm at the good of the whole
Church. The holders of these offices are invested with sacred power: “The holders of
office, who ate invested with a sacred power, are, in fact, dedicated to promoting the
mterests of their brethren, so that all who belong to the people of God [...] may,
through their free and well ordered efforts towards a common goal, attain to salvation.”®

K. Rahner, writing on the nature of ministries in relation to the exercise of
power in article 18 of Lumen gentium, says: “The ‘munistries’ spoken of here are those
which stem from a ‘sacred power’ (sacra potestas), as already stated i Article 10, in
contrast to the charisms (Article 12). No formal explanation of a ‘sacred power’ is given
in terms of the theological law or constitution of the Church.”® The Fathers of the
Council recognized one sacred power, and this one power is exercised by the diocesan

bishop in order to carry out the mission of the Church; in other words, the sacred power

of the diocesan bishop 1s for the service of mission. Rahner further explains:

In keeping with the relatively recent doctrine of the three offices of Christ
(and of the Church), and the classical distinction between potestas ordines
and jurssdictionss (the power conferred by Orders and the power conferred
by junsdiction), the text makes 1ts description of the episcopal office a

6 LG, no. 18, English translatton m FLANNERY1, p. 369. The holders of offices are not limited to
the clergy. There are numerous ecclestastical offices that are open to lay people (chancellor, judge, diocesan
finance officer, superior of non-clerical rehgious wnstitutes, etc.; see cc. 145; 494; and 617). However,
sacred power 1s exercised by those who hold offices rooted in the divine law. They are, therefore, hmited
to divine law offices (cc. 331; 336; 381, §1). HUELS notes that the way this divine law power 1s concretized
1s determmed by canon law: “Chrst did not establish vicars general, judicial vicars, the dicastenes of the
Roman Cuna, nor did he lay down rules for the delegation of power.” In “The Power of Governance and
Its Exercise by Lay Persons: A Jundical Approach,” i Studia canonica, 35 (2001), p. 64 (=“The Power of
Governance and Its Exercise by Lay Persons™).

¢ K. RAHNER, “The Hierarchical Structure of the Church, with Special Reference to the
Episcopate; Articles 18-27,” in H. VORGRIMLER (gen. ed.), Commentary on the Documents of Vatwan II, vol. 1,
New Yotk, Herder and Herder Publisher, 1966, p. 188 (=RAHNER, “The Hierarchical Structure of the
Church”).
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presentation of the three offices, but avoids speaking of three powers
This distinction between office (munus) and power (potestas) 1s not further
elaborated It 1s simply stated that the ministries (wnistera, munera ot
offices) are based on a “sacred power,” and this power, which 1s
ultimately one, 1s not differenttated into its mntrmsic components. The
relationship of the two distinguishable elements of the sacred power (the
power of Otrders and the power of junsdiction) to the three offices
(munera) 1s not given any further clanfication. Stress 1s laid on the fact that
thus munistry 1s a setvice (servetinm).5

Lumen gentium did not clearly resolve the issue of whether the power of
jutisdiction requites the power of order for its exercise. Beal points out that it also fails
to make a distinction between the power of order and the power of jurisdiction.”® The
Fathers of the Council rather propose one sacra potestas which is needed to fulfill the
mission of the Church. The Second Vatican Council, therefore, adopted three munera
mnstead of three pofestates. This made 1t possible to restore the doctrine of one power in
the Church, because 1t puts the two traditional powers (orders and jurisdiction), on a
plane different from the three munera. Ecclesiastical power is proposed as “one power”
with three distinct functions or tasks.”

The explanatory note that followed Lumen gentium nuances the way the terms

potestas and munus of the bishop should be understood in the Church. The preliminary

& Ibd , pp 188-189

6 BEAL notes the number of times the word “jurisdiction” occurred 1n the documents of the
Second Vatican Council' “the term ‘unsdiction,” which pervaded both canonical and theological hiterature
during the pertod leading up to the Second Vatican Council, was found mfrequently in the documents of
the council ttself. ‘Iurisdictio’ appeared only nine times m the conciliar documents: SC 130; LG 23, 45, NEP
2; OE 4, 7; and CD 35 (three times).” In “The Exercise of the Power of Governance by Lay People,” p
10; see also X. OCHOA, Index verborum cum documentss Conctln Vatwam II, Rome, Commentarium pro
Religrosts, 1967, p. 274.

©@ See P. KRAMER, Duenst und Vollmacht in der Korche: Eine rechtstheologische Untersuchung gur Sacra
Potestas-Lebre des I1. Vatikansichen Konzzls, Trierer Theologische Studien, no. 28, Tner, Paulinus, 1973, pp.
34-48.

MORSDOREF treats thus differently when he wntes: “It 1s not adequate because the tasks transcend
each other and each one 1s efficactous mn the other. It 15 not complete because not everything can be
expressed through the medium of the distinction of the three tasks which constitute the one task of Christ
and the Church.” In “Munus regend: et potestas junsdictiomus,” p. 203.
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explanatory note was published as an appendix to the official Latin version of the

Constitution on the Church; 1t reads, in part, as follows:

A man becomes a member of the college through episcopal
consecration and hierarchical communion with the head of the college
and 1ts members (cf. att. 22, end of par 1)

It 1s the unmustakable teaching of tradition, mncluding liturgical
traditon, that an ontologeal share m the sacred functions 1s given by
consecration. The word function 15 deliberately used in preference to powers
which can have the sense of power ordered 1o action. A canontcal or jundical
determination through hierarchical authonty 1s requured for such power
ordered to action. A determination of this kind can come about through
appointment to a particular office or the assignment of subjects, and 1s
conferred according to norms approved by the supreme authonty. [...].

The ontologico-sacramental function, which must be
distinguished from the jundico-canonical aspect, camnot be discharged
without hierarchical communion. It was decided in the commission not to
enter mto questtons of /Jeety and vakdity, which are to be left to
theologians, particulatly i regard to power exercised de facto among
separated Eastern Chnstians, about which there are divergent opinions 7

This explanation emphasizes the fact that, by its nature, episcopal power requires
communion with the head of the college and the other members of the college.
Episcopal ordination alone does not grant the power to govern (power ordered to
action); it grants functions (munera). The power of the bishop to act 1s granted through

the free conferral of an office or by confirmation made by the Roman Pontiff.

1.2 — The Nature of Power of the Diocesan Bishop in the 1983 Code of Canon
Law

The guiding prnciples for the revision of the Code of Canon Law were
developed by the meeting of the General Synod of Bishops held from 30 September to 4
October 1967. Principle four for the revision of the Code called for a more positive

presentation of the power of the diocesan bishop and for a reduction in the number of

0 _AAS, 57 (1965), pp 73-75, English translation in FLANNERY1, pp. 424-426.
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cases to be reserved to the supreme authority.” Principle five called for the application
of the principle of subsidiarity.”” The 1983 Code, in line with these principles and the
teachings of the Second Vatican Council (LG, nn. 21, 27; CD, no. 8), stipulates that the
diocesan bishop receives the #77a munera at his episcopal ordination (c. 375) and that he
has all the power necessaty to govern the community of Christ’s faithful entrusted to
him (cc. 381; 391).

Canon 375, §2, identifies the origin of episcopal power: “Through episcopal
consecration itself, bishops receive with the function of sanctifying also the functions of
teaching and governing; by their nature, however, these can only be exercised in
hierarchical communion with the head and members of the college.” A bishop receives
his functions through episcopal ordination, but these functions can only be exercised 1n
communion with the Roman Pontiff and the college of bishops.” This canon basically

retterates the essential provisions of Lumen gentinm no. 21 and no. 2 of the explanatory

1 “In the revised Code of Canon Law, the office of the bishop should be defined 1n a positive
way and the extent of the bishop’s power and authonty should be determined according to the
prescuptions of the Dectee on the Pastoral Office of Bishops in the Church Chrustus Donnnus, no. 8a; and
the cases which are reserved to the Holy See or to some other authomty should be lsted” In
Communicatzones, 1 (1969), p 80, English translatton m HITE, Reading Cases Materials tn Canon Law, p. 73.

72 “Yet 1t seems rather foreign to the mind and spint of Vatican II--apart from the particular
disciplines of the Onental Churches-that there be m the Western Church special statutes which seem to be
like the laws of national churches. But nevertheless this need not be taken to mean that greater broadness
of power and autonomy 1s not desirable for particular legislation, especially when 1t concerns laws enacted
by national and regional councils, so that the special charactenstics of the ndividual churches could be
cleatly apparent.” In Communzcatrones, 1 (1969), p. 81, English translation in HITE, Reading Cases Materials in
Canon Law, pp 74-75. For a recent study on the prnciple of subsidiarity see , J.P. BROWN, “The 1983 Code
and the Vatican II Ecclesiology. The Prmnciple of Subsidianity m Book V,” in The Juriszt, 69 (2009), pp 583-
614.

73 Canon 377, §1 states: “The Supreme Pontff freely appomts bishops or confirms those
legitimately elected.” This canon has its source i Chrstus Dominus no. 20, which states: “Since the
apostolic office of bishops was mstituted by Chnst the Lord and 1s directed to a spintual and supernatural
end, the holy ecumenical council, asserts that the competent ecclestastical authonty has the proper, special,
and, as of night, exclusive power to appomt and mnstall bishops.” In FLANNERY1, p. 575.
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note.” J. Herranz points out that the diocesan bishop cannot exercise his power
independent of the Roman Pontiff: “Rather they (bishops) must act in accord with the
communio structures given by Christ to the Church: that 1s, in communion with the whole
of the episcopal body, and in submission to the one who is its head.””

The Code notes that the diocesan bishop is entrusted with the care of a particular
church,’ and that he 1s endowed with all the ordinary,” proper, and immediate powet
required for the exercise of his pastoral function, except for cases which the law reserves
to the supreme authority (c. 381; CCEO, c. 178).” Canon 391 (CCEO, c. 191) further

highlights the manner of the exercise of this power:

7+ See RENKEN, “Particular Churches and their Groupings [cc. 368-572],” m CI.SA Comm?2, p
512.

7> CJ. HERRANZ, “The Personal Power of Governance of the Diocesan Bishop,” n CLSA
Proceedings, (1987), p 20 (FHERRANZ, “The Personal Power of Governance of the Diocesan Bishop”); see
also Communicationes, 20 (1988), pp 288-310.

The Church bases its declaration of its innate night to acquire, possess, adminster and alienate
property 1n the divine will (CIC/83, ¢ 1254, §1). V G. D’SOUZA explams this matter further when he says
“This night 1s inherent to the Church as 1t dertves from the will of the Founder and 1s mntimately connected
with the proper ends of the Church. Jesus willed the Church not only as a spiritual structure, but also as a
visible structure: a social structure that needs adequate economic means, besides the spintual ones (LG 8)
having, therefore, the nght to have these necessary means or goods to fulfill 1ts mission.” In “General
Prnciples Governing the Administration of Temporal Goods of the Church,” 1 V.G. D’SOUZA (ed), I
the Service of Truth and Justice: Festchrift tn Honour of Professor Augnstine Mendonga, Bangalore, Centre of Canon
Law Studies, Samnt Peter’s Ponufical Institute, 2008, pp 469-470 (=D’souzA, “General Prnciples
Governing the Admunistration of Temporal Goods”) For further consideration of the subject matter see
T. GREEN, “The Pastoral Governance Role of the Diocesan Bishop: Foundations, Scope and
Limutations,” mn The Jurnst, 49 (1989), p. 477 (=GREEN, “The Pastoral Governance Role of the Diocesan
Bishop”).

76 Canon 368 defines particular churches “Particular churches, in which and from which the one
and only Catholic Church exists, are first of all dioceses, to which, unless 1t 1s otherwise evident, are
likened a territonial prelature and terntorial abbacy, an apostolic vicariate and an apostolic prefecture, and
an apostolic admunistration erected 1n a stable manner ”

77 Canon 131 states: §1. The ordinary power of governance 1s that which 1s joined to a certamn
office by the law itself; delegated, that which 1s granted to a person but not by means of an office.

§2. The ordmnary power of governance can be etther proper or vicanious.

78 Enforcing ecclesastical norms that relate to administration of goods 1s certainly one of the
ways of preserving the unity spoken of 1n this canon.
ysotp g P
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§1. It 1s for the diocesan bishop to govern the particular church
entrusted to hum with legislative, executive, and judicial power according
to the norm of law.

§2. The bishop exercises legislative power himself. He exercises
executive power esther personally or through vicars general or episcopal
vicars according to the norm of law. He exercises judicial power esther
personally or through the judicial vicar and judges according to the norm
of law.

The first paragraph states the general principle that guides the diocesan bishop’s exercise
of power of governance in the Church entrusted to him. The power is to be exercised
according to the norm of law.” This power is given to the diocesan bishop to enable him
to serve both the spititual and temporal needs of the faithful entrusted to him.*

Canon 392 further explains the purposes of the power of the diocesan bishop.8!
The diocesan bishop’s power 1s exercised to promote the unity of the universal Church,
by urging the observance of all ecclesiastical laws (c. 392, §1).* The second paragraph
further determines the goal of the power of the diocesan bishop. He 1s to have “special
vigilance that abuses do not enter the ecclesiastical discipline, especially regarding the

ministry of the word (cc. 756-780), the celebration of sacraments and sacramentals (cc.

7 The Code establishes 1n vanous places how the diocesan bishop 1s to exercise his power of
governance. For example canon 135, §2 says he must respect norms (1us) established by higher authonty
when he legislates; and he can dispense from them only m accordance with the pertinent general norms
(cc. 85-93); he possesses all the power necessary to fulfill lus pastoral munas (c. 381), he has the power of
governance required to govern the diocese (c. 391, §1). Concerning the specific ways by which he exercises
his executive power, see canons 136-144 on the exercise of executive power.

8 See RENKEN, “Particular Chutches and their Groupings [cc. 368-572),” m CLSA Comm2, p.
527

8 Concerning the personal power of the diocesan bishop and its exercise in the diocese see
HERRANZ, “The Personal Power of Governance of the Diocesan Bishop,” pp 16-34. Explamning the
umgqueness of the power of the diocesan bishop i the Church, the author wrtes: “In civil and democratic
soctettes 1t 1s the atizens and their representatives who themselves establish 1 thetr constitutions what the
offices and structures of government, and the powers surrendered and entrusted to them, ought to be. In
the Church, on the contrary, 1t was the divine Founder himself who established what ate the two prncipal
offices and mmistries that have a constitutional character (namely, the prmacy of Peter and the
episcopacy). He also determined at the same time the fundamental nights and duties of their respective
musstons and power,” p. 17.

82 In the Latin Church, ecclestastical legislation can ongiate from the supreme authonty of the
Church (c. 333), from particular councils (cc 445-446), conferences of bishops (c 445), or from the
diocesan bishop (c. 391, §2).
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840-1172), divine worship and veneration of the saints (cc. 834-839, 1186-1190), and the
administration of goods (cc. 1254-1310).”%

The different usage of potestas and munus in the Code is not very clear. The Code
distinguishes the three munera” in canons 204, §1; 375, §2; 519 (CCEO, cc. 7; 281, §1),%
and 1008 (CCEO, cc. 323, §1; 743). Each of these canons is theological in content and
one is not always connected to the other; the Code does not attempt to harmonize them
with any canon on the power of governance.*® Canon 135, §1 (CCEO, c. 985) says the
power of governance is legislative, judicial, and executive.”’ Canon 129 (CCEOQO, c. 979)
equates the power of governance with the power of jurisdiction.* Canon 381, §1
(CCEO, c. 178) sets the bishop’s power in the context of his general pastoral munus.”

The power required to exercise this pastoral zunus is not just the power of governance.

8 RENKEN, “Particular Churches and their Groupings [cc 368-572],” m CLSA Comm?2, p. 529.

8 GREEN says. “The munera are mtegral aspects of one sacred power although they are
differentiated for purposes of both systematic analysis and more effecttive mimstry ” In “The Pastoral
Governance Role of the Diocesan Bishop,” p. 476 R. PAGE also explamns this pomnt when he says: “What
1s a bishop doing when, by virtue of his power of governance, he decides to establish a catechetical office
or a marriage preparation programme? He 1s simply applying his power of governance to its proper end:
the greater welfare of the Church’s mission, summanzed by the terms feaching and sanctifyng” In “Full-
Time Pastoral Ministers and Diocesan Governance,” 1 Louvam Studses, 26 (2001), p. 172 [emphasts 1n the
onginal] (=PAGE, “Full-Time Pastoral Miusters™).

8 The Eastern Code has no parallel canon to Latin canon 375.
86 See BAWYN, Dzscoversng the Admnistrative Power Belonging to the Diocesan Beshop, pp. 24-25

8 PAGE notes that the object of the power of governance is the munus docend:r and munns
sanctificandz. He wntes: “As for the power of governance, all 1s not said by declaring that 1t 1s exercised 1n
legislative, executive and judictal powers, and that 1t can be delegated under certam conditions. This
concerns only 1ts juridical nature [...] the power of governance has no rauon d%étre or objective other than
the remamung two powers. It 1s an instrumental power whose object 1s first and foremost pastoral since 1t
1s intended for teaching and sancufying ” He further observes that PO, no. 7 refers to the bishops’ munus
docendr, sanctificand: and pascendr mstead of to the usual munus regend: For hum this 1s the best way to speak
about the power of governance. In “Full-Time Pastoral,” p 173

8 The coetus revising the Code preferred the term “governance” to “jurisdiction” because the
latter commonly connotes judictal power i civil legislations See Communicationes, 8 (1976), p. 234

8 See VM. MENEZES, The Executive Power of the Daocesan Bishop According to the 1983 Code of Canon
Law, JCD thests, Ottawa, Sant Paul University, 2003, p. 69 (=MENEZES, The Executive Power of the Diocesan
Bushgp); see also CIC/ 83, canon 381, §1.
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This can be inferred when we read that the bishop receives the fullness of the #:a munera
at ordination and canonical mission enables him to exercise this function with the sacred
power that he possesses (c. 375). Canon 381 says he has the ordinary, proper and
immediate power necessary for governing the diocese, and canon 392, §2 stipulates the
ways m which this power is exercised. The diocesan bishop’s power ultimately is to be

exetcised in order to fulfill the goal of ecclesial power, which is the salvation of souls (c.

1752).%

1.2.1 —The Legislative Power of the Diocesan Bishop

Canon 135, §2 states how the legislative power of the diocesan bishop 1s to be
exercised: “Legislative power must be exercised in the manner prescribed by law; that
which a legislator below the supreme authority possesses in the Church cannot be validly
delegated unless the law explicitly provides otherwise. A lower legislator cannot vahdly
issue a law contrary to higher law.” The diocesan bishop exercises his legislative power

alone (cc. 135, §2; 391, §2); even in the diocesan synod he is the sole legislator in his

% The sixth principle for the revision of the Code underscored the umty and goal of the diocesan
bishop’s power “A very mmportant problem must be solved 1n the future Code of Canon Law, namely,
how can the nghts of persons be defined and safeguarded? It 1s clear that power 1s one and the same,
whether 1t resides m the Supreme Authonty or m a person of lesser authonty, namely, in the Roman
Pontiff or in the diocesan bishops within their respective sphere of junsdiction Each one 1s totally
competent to exercise his jundic power for the service of the commumty to which he has been assigned
This strengthens and establishes the umity of his power; no one will doubt that this 1s of great benefit for
the pastoral care of one’s subjects.

“The use of this power 1n the Church, however, must not become arbitrary, because natural law
prohibits such atbitrary use of power, as do also positive dtvine law and the law of the Church ttself The
rights of each and every faithful must be acknowledged and safeguarded, both the right which they have
by natural law and the nights contamned 1 divine positive law, as also the nghts which are duly derved
from these laws because of the social condition which the farthful acquire and possess 1 the Church ” In
Communzcatrones, 1 (1969), p 82, English translatton in HITE, Reading Cases Materials in Canon Law, pp. 75-76.

When there 1s a problem with regard to the correct exercise of the pastoral function of the
bishop the competent authonty 1s to be notified to offer assistance. The competent Congregatton may
decide to 1utiate an apostolic visitation (see PB, nn. 79 and 89). For a motre detailed study of this subject
see CLSA COMMITTEE FOR THE STUDY OF APOSTOLIC VISITATION AND THE LIMITATION OF POWERS OF
A DIOCESAN BISHOP, “Apostolic Visitation, Accountability, and the Rights of the Local Church,” mn The
Jurist, 49 (1989), pp. 341-346
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diocese (c. 466). The diocesan bishop cannot validly delegate his legislative power to any
other person unless the law provides otherwise; only the supreme authority (the pope
and ecumenical council, cc. 333, §1; 337) can delegate legislative power. The diocesan
bishop also cannot promulgate a law contrary to a higher norm (ius5) established by the
Apostolic See, the conferences of bishops, a particular council, or a plenary council” (c.
135, §2).

The diocesan bishop uses his legislative power to defend the unity of the
universal Church and to foster the discipline which is common to the whole Church.”
The 1983 Code in a number of mnstances oblige the diocesan bishop to legislate.”” V.G.

Iglesias describes the object of the legislative power of the diocesan bishop:

By wvirtue of lus legislative power, he regulates matters and 1ssues not
considered m umversal law, including everything that may be necessary
for the proper runmng of the life of the portion of the people of God
entrusted to him These matters, subject to regulation, may be quite
vatted: liturgy; discipne of sacramental procedure; organization of
catechests, Catholic schools; regulation of the diocesan, parochial,
structures, etc, semunares; permanent formation of the cletgy;
patimonual 1ssues [admnistration of ecclesiastical goods of public juridic persons
subgect to hum (¢. 392, §2)]; penal laws, etc.™

1 Canon 135, §2 stpulates. “Legislative power must be exercised 1 the manner prescribed by
law; that which a legislator below the supreme authomty possesses in the Church cannot be validly
delegated unless the law explicitly provides otherwise. A lower legislator cannot validly 1ssue a law contrary
to higher law.” PB, no. 158, grants competence to the Pontifical Council for the Interpretation of
Legislative Texts the power to determine whether laws made by legislators below the supreme pontff are
contrary to the laws enacted by the supreme authonty: “At the request of those interested, this Council
determines whether particular laws and general decrees 1ssued by legislators below the level of the supreme
authorty are 1 agreement or not with the umiversal laws of the Church ”

92 Canon 1316 specifically urge the diocesan bishop to take care that penal laws 1ssued m the
same city are untform insofar as possible (guatenus fier: potesi).

93 See canons 277, §§2-3; 491, §3; 533, §3; 535, §1; 537; 548, §1; 755, §§1-2; 772, §2; 777, 838, §4;
1316, etc. For an extensive treatment of this ssue see J.L. GUTIERREZ, “La potesta legislativae del vescovo
diocesano,” i Jus canonicum, 24 (1984), p. 523.

9 V.G. IGLESIAS, “Diocesan Bishops,” m ExComm, vol. I1/1, pp. 813-814 [emphasts added].
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1.2.2 — The Executive Power of the Diocesan Bishop

The diocesan bishop exercises his executive power either personally or through
his vicars general or episcopal vicars, or any other person to whom he may delegate his
executive power in accordance with the norms of canons 137-142. The Code identifies
numerous acts of executive power that may be placed by the diocesan bishop.” These
acts of executive power may be either general and abstract (cc. 31-34), or specific and
concrete (cc. 35-93). The former are typically called the general administrative norms,”
and the latter are called singular administrative acts.

An example of the diocesan bishop’s exercise of executive power 1s when he
promulgates general executory decrees (cc. 31-33), e.g., a diocesan catechetical directory.
He can also issue instructions for executors of the law (c. 34), e.g.,, wmstructions for
administrators of ecclesiastical goods subject to his authority (c. 1276, §2). The general

executory decrees of the diocesan bishop are to determine more precisely the methods to

9 See canons 31, §1; 34, 522, 540; 476; 492; 494; 502, 555, §2, 1265, §1; 1267, 1276, § 2; 1279, §2;
1281, §1, 1284, § 2, 6°; 1304, §1, 1305, §1; 1308, §2, 1309; 1310; 1741. Although some of the canons do
not directly mention the diocesan bishop we know that they indirectly relate to hum. Seven canons directly
mention the diocesan bishop 1n Book I (cc 65, §3; 72; 87, §1; 98, §2; 134, §3 and 157). A number of
indirect references to the diocesan bishop can also be found in Book I, for example the use of the terms
“ordmary” and “local ordmary” (cc. 5, §1; 14; 65, §1, 66; 68; 84; 87, §§1-2; 88; 107, §§1-2; 132, §2; 134, §1;
and 162). The Code also makes reference to the diocesan bishop 1n an impersonal way by using terms such
as “competent authonty,” “supertor,” and, “presiding officer.” See canons 7; 8; 16; 23; 26; 29; 30; 33, §2,
34, §3, etc). For further study of thus 1ssue see BAWYN, Admznistrative Power Belonging to the Diocesan Brshop,
pp- 213-248

% Concerning the term “general admiustrative norms,” J.M. HUELS wrtes: “The term ‘general
admmnistrattve norms’ does not exsst in the Code but 1s used by some canonusts. The Code speaks of the
same reality using the terms ‘general executory decrees’ and ‘instructions.” General executory dectrees ‘more
precisely determine the methods to be observed m applymg the law or they utge the observance of laws’
{c. 31, §1). Instructions ‘clanfy the prescupts of the laws and elaborate on and determine the methods to
be observed in fulfilling them’ (c. 34, §1). These definttions of general executory dectrees and mstructions
show their close relationship to laws. However, many norms contamned m junidic documents of the Roman
cuna are not ditectly related to the law. Not infrequently they even establish new obligations only remotely
related to the law, 1f at all. The use of the term ‘general admmistrative norms’ 1s comprehensive of all the
norms found 1n general juridic documents of executive power, not just those that fit the definitions of
general executory decrees and mnstructions.” In Laturgy and Law: Laturgical Law tn the System of Roman Catholi
Canon Law, Montréal, Wilson & Lafleur Ltée, 2006, pp. 83-84.



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 38

be obsetved in applying the law or to urge the observance of law. They “oblige those
who are bound by the laws whose methods of application the same dectees determine or
whose observance they urge” (c. 32).” Such decrees of the bishop are not to derogate
from laws, and their precepts contrary to laws lack force (c. 33).”

The diocesan bishop also exercises his executive power when he issues singular
administrative acts.” Canon 35 states: “A singular administrative act, whether it is a
decree, a precept, or a rescript, can be issued by one who possesses executive power
within the limits of that person’s competence, without prejudice to the prescript of can.
76, §1.” The special feature of a singular administrative act is its particularity. It 1s
directed to an individual or a group of persons 1n a particular case.'” Canon 35 identifies
the various forms of singular administrative acts. All singular administrative acts of the
diocesan bishop must conform to the common norms found in canons 35-47. The
diocesan bishop may 1ssue singular administrative decree that makes a decision'” or a

provision'” (c. 48), grants permission (/centia) for certain acts(c. 59, §2),'” grants an oral

97 M.R. MOODIE says: “A general executory dectee 1s analogous to a law. Like a law, 1t 1s general
and abstract. It differs from a law, however, 1 that 1t does not create a new norm as such but applies an
extsing notm more specifically The general decree depends upon a prior law.” In “General Decrees and
Instructions,” mn CLSA Comm2,p 99.

98 See 1bid.

9 The Code does not define singular administrative act, 1t only describes it. An author like L.
CHIAPPETTA defines a singular admimstrative act as: “an act of govetnance posited by a competent
authonty m the exercise of his functions, and directed to an individual ot even a community 1n a concrete

and particular case.” In II Codice dintto canonsco. Commento ginridico-pastorale, vol. 1, seconda edizione, Roma,
Ediziont Dehomane, 1996, p. 89.

100 See MENEZES, The Executive Power of the Drocesan Bushop, p. 150.

101 "The diocesan bishop 1ssues singular administrative decree that makes a decision when he
removes a pastor from office (c. 1740)

102 The diocesan bishop 1ssues a singular decree that makes provision when he appomts a pastor
for a particular community (c. 519), approves statutes of juridic persons (c. 117, §1), erects a pansh (c. 515,
§2), appoints someone to an ecclesiastical office (cc. 146; 522), etc
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favor (c. 59-75),'" grants a prvilege (cc. 76-84), grants a dispensation (cc. 85-93), or

issues a precept (c. 49).'™

1.2.3 —The Judicial Power of the Diocesan Bishop

With regard to the bishop’s exercise of judicial power, canon 1419 §1 says that,

106

apart from cases expressly excepted by law, " the diocesan bishop can exercise his

judicial power personally or through others in the first instance tribunal.'”’

103 Some canons require the permussion of the diocesan bishop before admunistrators of
ecclesiastical goods can act (see cc 1288, 1291; 1292, §1, 1295).

104+ MOODIE ponts out that the grant of an mdult 1s also an admunistrative act of the diocesan
bishop. “Although canons 35-47 prowvide the general norms for singular admimstrative acts,
mconsistenctes of usage do occur n the code. Canons 1400, §2 and 1445, §2 refer to acts of admunistrative
power Sixteen canons (cc 320, §2, 684, §2, 686, §§1, 2, 687, 688, §2, 691, §§1, 2, 692, 726, §2; 727, §1, 728,
743; 745; 1015, §2; 1019, §2; and 1021) refer to indults, even though an mdult 1s not included here as a type
of admunistrative act Despite such mnconsistencies, however, 1t 1s clear that an indult of release from vows
1ssued by the Holy See ot a diocesan bishop m accord with canon 691, §2 1s an admunistrative act and must
conform to the prescrpts of the general norms ” In “General Decrees and Instructions,” i CLSA Comm2,
p. 101. As he points out more specifically elsewhere, though, the mndult 1s not truly a separate kind of act; 1t
1s rather a flexible term used in admimstrative praxis that can refer to different kinds of acts, usually
rescrpts. It 1s used m order to avoid the need to identify the precise nature of the act See his “Privilege,
Faculty, Indult, Derogation: Diverse Uses and Disputed Questions,” in The Jurist, 63 (2003), pp. 213-252.

105 See HUELS, Empowerment for Mimistry, p. 34

106 Cases that are expressly excepted by law are found 1n canons 1400, §2; 1404; 1405, 1427, §§ 1 -
2; 1444-1445.

107 Z. GROCHOLEWSKI writes: “Jesus Christ as judge of the living and the dead’ (Acts 10:42)
granted the Apostles and their successors the power to judge. For thus reason the Second Vatican Council,
m accord with Holy Scrpture and Traditton, reaffirmed that, by virtue of the power conferred upon
bishops m their episcopal ordmation (cf. LG 21-27), they have ‘a sacred night and a duty before the Lord

.. of passing judgment on thetr subjects’ (LG 27). Stmilatly, the Code states that bishops have both a rgh¢
and a duty to yudge. This 1s part of the munus regends of the bishop, which 1s what sets hum apart in the
legislative, executive, and judicial spheres (c. 135 § 1) The power the bishop recewves m his episcopal
ordmation (cf. c. 375) includes this munus, along with the munera sanctificands and docends.” In “Tnal m
General,” m ExComm, vol. IV/1, p 717 [emphasis m the original]

Dugmtas connubn, no. 22, §2 suggests that diocesan bishops not regulatly exercise their judicial
power in causes of marriage nullity. K. LUDICKE and R.E. JENKINS note. “The Instruction goes beyond
the CIC by recommending that the bishop refrain from adjudicating causes personally unless specal
circumstances requute 1t. There are several prudent reasons to warrant this admomtion. First, the diocesan
bishop may not be qualified to conduct a tral. Additionally, he most likely has many other duties that
would prevent him from undertaking an effictent processing of the cause. And perhaps most importantly,
the perception of a conflict can arise m the minds of the faithful between the pastoral mission of the
bishop and his sitting as judge to determine the status of a particular marriage of one of the Chnstran
faithful. By appomting judges to hear causes on his behalf, the bishop removes himself from the
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Canon 135, §3 says the judicial power possessed by judges must be exercised in
the manner prescribed in the law. In most cases the diocesan bishop exercises his judicial
power through his judicial vicar, adjutant judicial vicar(s), and other diocesan judges (see

cc. 1420-1421). Nonetheless, he can reserve certain cases to himself.'”

1.2.4 —The Administrative Power of the Diocesan Bishop

Canon 1400, §2 says that “controversies arising from an act of administrative
power can be brought only before the superior of an administrative trbunal.” Canon
1445, §2 says that the Apostolic Signatura “deals with conflicts which have arisen from
an act of ecclesiastical administrative power and are brought before it legiimately.” The

very nature of this “administrative power” was not defined 1n the Code.'” One can infer

immediate perception of sitting in judgment over the farthful placed 1n lus care”” In Dignitas Connubir:
Norms and Commentary, Washington, CLSA, 2006, p 58.

108 Tn addition, certan acts of executive power pertaming to the judictal forum are reserved by
law to the diocesan bishop. GROCHOLEWSKI explams. “Although the diocesan bishop exercises judicial
power by means of his tribunal, certain actions are reserved to hum personally' 1. appomnting the judicial
vicar (c. 1420 § 1), associate judicial vicars (c. 1420 § 3), other diocesan judges (c 1421 § 1), the promoter
of justice and defender of the bond (c. 1435), and other members of the tribunal (c. 1470), as well as
removing these persons; 2. punishing judges according to c. 1457 § 1 (cf. cc 1341 and 1717ff).” In 1bud., p
718.

109 CCEO, canon 1055, which 1s the corresponding canon to CIC/83, canon 1400, §2, does not
mention pofestas admnistratiwa. CIC/ 83, canon 1445, §2 has no parallel m the CCEO. It appears that the
theological difficulty and a possible “inappropmateness” associated with setting up an admnistrative
trbunal to judge the acts of the diocesan bishop 1s the reason why admunustrative trnbunals are not
mentioned 1 the CCEO For a technical study of this matter, see ]. P. BEAL, “Admunistrative Tribunals in
the Church' An Idea Whose Time Has Come or An Idea Whose Time Has Gone?” in CLS.A Proceedings, 50
(1988), pp 86-105; Z. GROCHOLEWSKI, “Att1 e ricorst ammunustrativy,” in Apolhnars, 57 (1984), pp. 259-
279.

MENEZES 1dentifies four different views of the concept of admustrative power. See The
Executrve Power of the Diocesan Bishop, pp. 100-103.

The first view holds that admumistrative power strictly speaking 1s the same as executive power of
governance. Thus, the proponent of this positton argue that references m the Code to administrative
power (cc. 1400, §2 and 1445, §2) must be understood as executive power. See W. ONCLIN, “De potestate
regiminis 1n Ecclesta,” m P. LEISCHING et at., (eds.), Ex aeguo et bono, Willibald M. Ploch! sum 70. Geburtstag,
Innsbruch, Universitatsverlag Wagner, 1977, pp. 227-228; idem, “The Church Soctety,” in The Jurist, 27
(1967), pp. 13-14; CJ. HERRANZ, “De prnncipio legalitatis in exeratio potestatis Ecclesiasticae,” 1n
PCCICR, Acta conventus internationals canonistarum, pp. 221-238.
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from canons 1400, §2 and 1445, §2 that administrative power may not mean the same
thing as executive power of governance that was treated in canons 29-30.""° F. Urrutia
pomts out that there are many acts of administration which cannot be placed under the
power of governance. He explains: “The 1917 Code did not use the term ‘administrative
power,” while the term ‘administration,” which occurred quite frequently, had several
restricted meanings. It was used, in the first place, to apply to the management of
temporal goods. Then, it was applied to the distribution of the various sacraments and

sacramentals.”'" The exact juridic nature of “adminstrative power” is not clear in the

The second view claims that administrative power 1s a fourth category of power. The proponent
of this view pomnts to the fact that not all acts in the Code can be associated with legislative, executive, or
judicial power. See J H. PROVOST, “The Partictpation of the Laity 1n the Governance of the Church,” m
Studa canontca, 17 (1983), pp. 439-440.

The third view holds that administrative power 1s broader than executive power. Executive
powert according to this view 1s only an aspect of administrative power. Therefore, admuntstrative power
mnvolves administrative acts of executive power as well as acts of adminstration not requiring executive
power. See BAWYN, Adwnistratwe Power Belonging to the Diocesan Bushop, pp. 76-77; F  URRUTIA,
“Admunistrative Power in the Church According to the Code of Canon Law,” in Studra canontca, 20 (1986), pp
261-262 (=URRUTIA, “Administrative Power 1n the Church According to the Code of Canon Law’”);

The fourth view claims that executive power extends to every aspect of non-legislative and non-
judicial diocesan governance. Administrative power, within this context, pertams only to the admunistration
of goods. See BOWERS, Epzscopal Power of Governance, pp. 260-292, ] E. MCMANUS, The Admnistration of
Temporal Goods in Relygous Institutes, Canon Law Studies no. 109, Washington, The Catholic University of
Amenca, 1937, p. 79

A thorough examunation of the many actions of the representatives of public jundic person
pomts to the fact that there are some activittes that cannot be placed under anyone of the aspects of the
power of governance. Activities such as (submussion of annual report, entering mto contract, leasing of
ecclesiastical goods, and acts of ordmary and extraordmary adminsstration, etc, do not entail the exercise
of the power of governance. Consequently, 1t 1s our view that, admiustrative power 1s broader than
executtve power. However, we do not think that administrative power 1s only restricted to administration
of temporal goods This positton 1s also held by ].M HUELS, when he distinguishes between junisdictional
faculties and non-junsdictional faculties See “Permussions, Authotizations and Faculties 1n Canon Law,” 1n
Studsa canoneea, 36 (2002), p. 30 (=HUELS, “Permuissions, Authorizations and Faculties in Canon Law”)

110 For a thorough theological and canonical study of “The Power of Diocesan Bishop m His
Diocese,” see the semes of papers presented at the 2005 symposmum held i Rome, entitled “The
Relationship Between Bishop and the Local Church: Old and New Questions mn Ecumenical Perspective,”
m The Jarust, 66 (2000), pp. 1-336

UL F. URRUTIA, “Adminstrative Power i the Church According to the Code of Canon Law,” p.
254.
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1917 Code. Commentators disagreed on whether “administrative power” and the power
of jurisdiction are the same.'

Utrutia further notes that there is an “explicit trace of ‘administrative power’ in
other parts of the Code, particularly in Book I on General Norms, which not only has a

title (VII) on the ‘Power of Governance’ but also another (IV) on Singular

Administrative Acts, acts which one would presume to be produced precisely by

»113 4

administrative power. He argues that since the power of govemance11 1s
distinguished in the Code into three categories in canon 135, §1'”* without any reference
to “administrative power,” one would be inclined to think that executive power and

s 116
“administrative power” are the same.

The question still remains: why did the Code
choose to name this aspect of the power of governance “executive” rather than
“administrative?”’'’’ It seems the reason is because executive power and administrative

power are not the same. Urrutia explains that in the Code there are administrative acts

(e.g., singular administrative acts) which are acts of executive power, and acts of

112 See F. URRUTIA, “La potesta amunistrativa secondo 1l diritto canonico,” no. 10, in De ustitia
aministratiwa in Ecclesia, Rome, Officium Libn1 Catholict, no. 10, 1984, pp. 81-83.

113 URRUTIA, “Administrative Power mn the Church According to the Code of Canon Law,” p. 257.

114 The group of experts in the Pontifical Commusston for the Revision of the Code of Canon
Law spoke of legislative and admuntstrative acts: “Tandem et quidem prasertim notart debet duos Titulos
additos esse de Actibus admunustrativis [...]: ideoque Titulus II [title III in the Code] agit de decretts atque
przceptis generalibus et de mstructiombus, atque Titulus III {IV m the Code] tractat de actibus
adminsstrativis singulanibus.” [...] “[U]t cum certitudine constet quandonam habeatur lex vera, quandonam
autem actus exsecutonus” In Commmunicationes, 9 (1977), pp. 232-233

115 CIC/83, canon 135, §1: “The power of governance 1s distinguished as legislative, executive,
and judicial.”

116 See URRUTIA, “Administrattve Power 1n the Church According to the Code of Canon Law,” p.
257.

117 URRUTIA examined the various uses of the terms related to “admunistrative power” m the
Code. See 1bid., pp. 257-260.
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administration which are not always acts of the executive power. The Code identifies
such acts in canon 1277.""® The canon says the diocesan bishop exercises his power in
this case by placing an act of administration. The canon says the diocesan bishop must
hear the finance council and college of consultors before he places an act of
admunistration (actus administrationis). This act of administration is not always the same as
the singular administrative acts mentioned in canon 35. In placing the act of
administration of canon 1277, the diocesan bishop exercises his administrative power.
Therefore, the diocesan bishop’s exercise of administrative power is seen in his

acts of administration, acts which according to Urrutia

proceed from a power of ladership which presupposes some power of
governance and 1s based on 1t, but does not need to express itself always
and for every directive, even directives concerning the disciplinary area,
[-..]. Thus the diocesan bishop has the duty and nght to foster 1 his own
local church the discipline of the umwversal Church by urging the
observance of umversal laws (c. 392, §1) This, to be sure, 1s an important
part of the “admumstration” of lus diocese, but 1t does not necessanly
need to be carnied out by decrees of execution.!??

Commenting on the relationship between “administrative power” and executive

power, Urrutia remarks:

Adpmmistrative power 1 its broader sense imncludes every function
of the power of governance, [.. | since these functions play a role i the
ruling of the Church, whether universal or particular. [.. ] 1t also mncludes
the teaching and sanctifying powers by which the bishop “rules” or
“administers” his Church. In fact “administration” of a diocese, a term
that renders 1 a rather jundic form the pastorale munus of the diocesan
bishop (c. 381), mnvolves “sohicitude” (cc. 383-384), histening to advice (cc.
384;228,§2) [...].

Perhaps 1t was because of this broad sense of “admunistration”
that the Pontifical Commission for the Revision of the Code of Canon
Law found 1t less advisable to distinguish the power of governance nto
legislative, administrative, and yudicial, as did the seventh of the ten guiding
prnciples for the revision of the Code, and chose mstead legislative,
execufrve and judicial 120

118 See 1bud., p. 260.
119 Tbd., p. 262.

120 See URRUTIA, “Admuinistrative Power 1n the Church According to the Code of Canon Law,” p.
262.
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The exercise of the executive power of the diocesan bishop entails the implementation
or explanation of established law; however, the exercise of his administrative power may
not entail a particular application or execution of a law.”*!

Canon 136 says those who have executive power are able to exercise it over
their subjects; therefore, in every exercise of executive power, there must necessarily be
an authority-subject relatjonship.122 Not all the acts of a diocesan bishop, however,
involve an authority-subject relationship. The diocesan bishop as the juridic
representative of the diocese (c. 393)'* can enter into a contract with a civil entity or
other non-ecclesial entity; however, such acts of the diocesan bishop do not necessarily
constitute an exercise of executive power, but rather are part of the pastoral munus that
he carries out with his administrative power (c. 381).

J-M. Huels desctibes such acts as a non-jurisdictional exercise of authority:

It 1s important to note that not every action of an administrator 1s an
admuustrative act. An admumstrator often handles a varety of affairs
Admunistrators answer correspondence, order office supphes, chair staff
meetings, and approve expense accounts. The fact that an action 1s
petformed by an adminsstrator does not make that actton an
admunistrative act as understood 1 these canons [cc. 35-47] 124

121 BAWYN who nghtly recognizes this distinction between executive power and admimistrative
power, defines executive function as “etther an mdividual task or collection of tasks, performed by an
authonty who possesses the power of governance, which apply and enforce the law or, at times, go beyond
1t or agamst 1t, 1 order to promote the common good and the well-being of the faithful.” In Admmistrative
Power Belonging to the Diocesan Bishop, p. 72.

Admmustrative function he defines as “erther an mndividual task or collection of tasks, performed
by a competent authonty, which apply the law by both jundical or non-juridical and formal or mnformal
means m order to promote the common good and well-being of the farthful.” In 1bid., p. 71.

122 Those who are subjects are determined accordmng to canons 13, §2, 2°; 107, §1.

12 The 1917 Code had only mndicated that the local ordinary can stand 1n trials concerning the
cathedral church or the episcopal temporal goods (c. 1653, §1).

124 MOODIE, “Singular Admiustrative Acts,” m CLI.A Comm2, p. 101.
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Huels further notes the distinction between acts of the executive power of governance
and those that are not of the executive power of governance. He says that in canonical
literature authors have often divided faculties into jurisdictional faculties (for acts
requiring the power of jurisdiction) and non-jurisdictional faculties (all other faculties).'”
According to Huels, a faculty that does not require the exercise of the power of
governance is called an “authorization.” “Authorizations were the faculties for non-
jurisdictional acts given on lists of habitual faculties.”'*

Huels further explains: “Canonical tradition has always divided these habitual
faculties into those that grant the power of governance and those that are authorizations
for non-jurisdictional acts of ministry and administration.”’?" Defining the juridic nature
of a faculty, Huels remarks that “a faculty, in its most common meaning in canon law, is
aptly defined as an ecclesiastical power or authorization necessary for performing lawfully an act of
ministry or administration in the name of the Church.”'*® What is obvious in this definition is
that the recipient of a faculty acts in the name of the Church'” for the common good. A
faculty, therefore, is for the common good, given in connection with the fulfillment of

the mission of the Church: “The person empowered by the faculty acts in the name of

the Church because the faculty was granted by the competent authority of the Church to

125 |.M. HUELS, “Permisstons, Authonzations and Faculties n Canon Law,” p. 30.

126 Thad.

127 Ibud,, p. 31.

128 Tbad., p. 29 [emphasts n the origmal].

12 The word “Church” should be understood 1 the sense of canon 1258 which says: “In the
following canons, the term Church signifies not only the universal Church or the Apostolic See but also

any public jundic person m the Church unless 1t 1s otherwise apparent from the context or the nature of
the matter.”
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be used for the benefit of the faithful or the common good of a juridic person.”” The
diocesan bishop in exercising his administrative power acts in the name of the church,
and his actions are for the common good. Canon 381 says the diocesan bishop has all
the ordinary, immediate, and proper power for the exercise of his pastoral munus. Part of
the pastoral munus of the diocesan bishop lies in the various acts which he carries out as
the representative of the diocese for the common good of his flock. Some of these acts
are considered part of the exercise of his “administrative power.”

We have studied the nature of the power of the diocesan bishop. We intend to
examine concrete ways by which the exercise of this power cares for ecclesiastical goods.

But in order to do that, we need to understand the meaning of ecclesiastical goods.

1.3 — The Meaning of Ecclesiastical Goods

Ecclesiastical goods (bona ecclestastica) 1s a technical term defined by the Code. “All
temporal goods which belong to the unwversal Church, the Apostolic See, or other public
juridic persons in the Church are ecclesiastical goods and are governed by the following

canons and their own statutes (c. 1257, §1).”""' Incapable of owning ecclesiastical goods

130 HUELS, “Permussions, Authonzations and Faculties in Canon Law,” p. 29.

131 ID’SOUZA says that the “defimition of ecclestastical goods has a precise, technical meaning. It
seeks to confine the goods to a determmate subject around which the ecclestastical authonty mtends to
develop and actuate 1ts misston It also reserves the function of governing, directing and controlling such
subjects to an ecclesiastical authority. Just as the activity of the hierarchy does not exhaust the finality of
the church, eclsiastical goods do not exhaust the ecclesial dimension of other goods.” In “General Prnciples
Governing the Admumstratton of Temporal Goods,” p. 471 [emphasts 1n the ongmal]. For Several
comprehensive studies of ecclestastical goods m the 1983 Code see V. DE PAOLIS, “De bonis Ecclesiae
temporalibus 1n novo Codice Tunis Canonict,” 1 Perzodica, 73 (1984), pp. 113-151; 1dem, “I bem temporals
nel Codice di dintto canonico,” 1 Monstor ecclesiasticus, 111 (1986), pp. 9-30; idem, “Les biens temporels au
regard du Code de Droit canonique,” in L'anuée canonigue, 47 (2005), pp. 7-36; D. FALTIN, “Dintto di
proprieta ed uso detr bent temporali da parte della Chiesa,” in E CAPPELLINI (ed.), Problem: e prospettive ds
diritto canonico, Brescia, Editrice Quertuana, 1977, pp. 227-240.
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are physical persons, private juridic persons, and de facto private association.”® The reason

for designating goods of public juridic persons as ecclesiastical goods has to do with the
purpose or the goal of ecclesiastical goods in the Church. M. L. Alarcén explains: “The

designation of ecclesiastical goods in c. 1257 means they are goods that belong to
juridical persons who ate part of an official Church organization and also to persons
linked to canonical authority by reason of submission and direction, goods governed by
canon law and meant to fulfill the Church’s proper objectives.”’** Designating the goods
of public juridic persons as ecclesiastical goods underscores the fact that these
ecclesiastical goods ate used to assist in fulfilling the mission of the Church, not a private

B . 1
mission."*

J. Fox writes: “This concept of ecclesiastical goods opens to the theological
values underlying the mission of the Church. Ecclesiastical goods are subordinated to

achieving that goal. Temporal goods, then, are in this way of understanding transformed

132 The parallel Eastetn canon simply recognizes jundic persons (c. 1010). Temporal goods that
belong to a jundic person (cc. 920-930) are ecclestastical goods (c. 1009, §2), and they are subject to the
legislation of the Code. ]. ABBASS explams that “with respect to the acquisition of temporal goods, Eastern
c. 1010 1s able to speak precisely and stmply about ‘jundic person.” On the level of the Churches sz zuris
and their eparchies, CCEO c. 921, §2 spectfically constitutes them as junidic persons.” In Temporal Goods
of the Church: A Comparative Study of the Eastern and Latin Codes of Canon Law,” i Periodica canonua,
83 (1994), p. 179 (=ABBASS, “The Temporal Goods of the Church”). For further study of temporal goods
mn the Eastern Code see R. METZ, “Temporal Goods of the Church, [cc. 1007-1054],” 1n A Guede to the
Eastern Code, G. NEDUNGATT (ed.), Rome, Pontificio Isttuto Onentale, 2002, pp. 689-712; J D. FARIS,
“The Code of Canons of the Eastern Churches and Temporal Goods,” in Church Finance Handbook, K E.
MCKENNA et a/, (eds.), Washmgton, Canon Law Society of Amertca, 1999, pp. 29-43; V.J. POSPISHIL,
Eastern Catholic Church Law, 2" revised editton, New York, Saint Maron Publications, 1996, pp. 693-705.
The Pontifical Commisston for the Revision of the Code of Eastern Canon Law acknowledged a heavy
rellance on Postquam Apostolces Latteris, the 1917 Code, and the 1983 Code; see Nunta, 5 (1977), p. 49; see
also AAS, 44 (1952), pp. 65-150.

133 M.L. ALARCON, “Book V: Temporal Goods of the Church, Introduction cc. 1254-1258,” 1n
ExComm, vol. IV/1, 2004, p. 36 (FALARCON, “Book V: Temporary Goods of the Church, Introduction
cc. 1254-1258”).

13+ D’SOUZA nghtly observes: “Temporal goods of persons, whether physical or junidical, can
have a common element, namely, they can be placed at the service of the Church, thus participating i her
musston. However, the ‘ecclestasticality’ of goods 1s not defined by the ends or objectives, but on the basis
of ownership, that s, according to whom the goods belong.” In “General Prnciples Governing the
Admunistration of Temporal Goods,” p. 471.
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from being metely secular realities into bemng means of achieving the divine mission of
the Church.”'**

Since ecclesiastical goods are crucial to the nmussion of the Church, they are also
subject to the universal norms of Book V (c. 1257). The temporal goods of private
juridic petsons ate govemned by their own statutes and not by the canons of Book V
except in certain cases, i.e., when a canon binds all juridic persons. The following canons

in Book V are examples of norms governing the goods of private juridic petsons:

1. Canon 1263 (CCEQ, c. 1012): prvate junidic persons can be subject to an
extraordinary diocesan tax;!3¢

2 Canon 1265, §5 (CCEQ, c. 1015). prvate junidic persons are forbidden
to beg for alms without the wrtten permission of theit own ordinary and
the local ordmary;

3 Canon 1266 (CCEO, ¢ 1014): the local ordmnary can order special

collections 1n the oratones (see cc. 1223-1225) of pnvate juridic persons;
4. Canon 1267, §1 (CCEO, ¢ 1016): offerings given to the admunistrator of a

prvate juridic person are presumed to be given to the private jundic
person ttself;

5 Canon 1269 (CCEOQ, c. 1018) prvate juridic persons can own and acquire
sacred objects through prescrption,

6. Canon 1280. private jundic persons must have a finance council or at

137
least two financial counselors.

When the statutes of private juridic persons do not make provisions for temporal goods,

it would be reasonable to follow the norms of Book V, mutatis mutandis.

135 1. FOX, “Introductory Thoughts about Public Ecclesiastical Junidic Persons and Their Civilly
Incorporated Apostolates,” m Acts of the Colloguimm: Pubkc Ecclesiastical Jundic Persons and Therr Cunlly
Incorporated Apostolates (e.g., Unversitres, Healthcare Institutions, Social Service Agencies) in the Cathole Church wn the
U.S.A.: Canonzcal-Crvr! Aspects, Rome, Pontifical Untversity of St Thomas Aqumnas i Rome, 1998, p. 252
(=F0X, “Introductory Thoughts”) [emphasts in the oniginal].

136 See also CIC/ 83, canon 264 which allows the diocesan bishop to mpose the seminary tax on
private junidic persons: “In addition to the offering mentioned in can. 1266, a bishop can impose a tax 1
the diocese to provide for the needs of the semunary.”

137 See ] A RENKEN, Church Property: A Commentary on Canon Law Governing Temporal Goods in the
Unated States and Canada, New York, The Society of Saint Paul/Alba House, 2009, pp. 58-59 (=RENKEN,
Church Property).
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Although the goods of physical persons are not ecclesiastical goods, Book V

makes certain references to these goods:

1.

10

11

12.

Canon 1260 (CCEO, c. 1011): the Church has an mnate nght to require
from the Chnstian faithful!®® (physical persons) those things necessary for
1ts propet purposes;

Canon 1261:'% the Chnstian faithful are free to give their temporal goods
to the Church, and the diocesan bishop 1s to admonish them on this
obligation;

Canon 1262. the Chrstian faithful are to give their support by responding
to appeals;

Canon 1263 (CCEO, ¢ 1012). the diocesan bishop 1s permitted to impose
an extraordinary and moderate exaction on physical persons m cases of
grave necessity;

Canon 1265, §1 (CCEO, ¢ 1015). prvate persons, except mendicants, are
forbidden to beg for alms for any prous or ecclestastical purpose without
the written permission of their own ordmary and the local ordinary,

Canon 1267, §1 (CCEO, ¢ 1016). offerings given to physical persons who
are admmistrators or superiors of (public or private) jundic persons are
presumed to be given to the junidic person;4°

Canon 1267, §3 (CCEO, ¢ 1016). offetings given by the fatthful for a
certain purpose can be apphed only for that same purpose;

Canon 1269 (CCEO, ¢ 1018)' pnvate persons can acquure privately owned
sacred objects through prescription, but these can be used for profane
purposes only 1f they have lost their dedication or blessing;

Canons 1278-1289 (CCEOQ, cc. 1023; 1024; 1025-1026; 1020, §§1-2, 1028-
1033): norms on admimstrators (who are physical persons),

Canon 1296 (CCEO, ¢ 1040): action may be taken against persons who
ablenate ecclestastical goods 1n ways which are canomically mvahd but
avilly vald,

Canon 1298 (CCEO, c¢ 1041): ecclesiastical goods are not to be sold ot
leased to admunsstrators and their close relatives,

Canon 1299 (CCEO, c. 1043): persons who are free in natural law and
canon law to dispose their goods can bestow them for pious causes; civil

138 CIC/ 83, canon 204, §1 descnibes Chrst’s farthful as “those mcorporated mto Chrst through
baptism.” By implication, the Church has no nght to require donations from the non-Chastians. The
Church may accept donations from all but the nght to request applies only to the Christtan faithful

139 There ate no corresponding Eastern canons to canons 1261 and 1262.

140 This canon restates a fundamental canonical principle, that the mtentions of the donors must
be carefully and diligently fulfilled.
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formalittes 1 depositions zufer vwos and mortrs cansa should be observed,
and heirs must be admonished to fulfill the intentions of the donors;

14. Canon 1300 (CCEOQ, c 1044). the legiimately accepted wills of the
faithful for prous causes are to be fulfilled most diligently,

15. Canon 1301, §2 (CCEO, c. 1045): persons who serve as executors of
ptous wills must render an account of their function to the ordinary;

16. Canon 1302 (CCEQ, c. 1046): persons can accept goods m trust for prous
causes,

17 Canon 1308, §3 (CCEQ, c. 1052, §§1-5): founders can expressly give the
ordmary the ability to reduce foundation Mass obligations because of
diminished revenues;

18. Canon 1310, §1 (CCEO, c. 1054): founders can expressly entrust to the

ordmnary the power to reduce, moderate, or commute the wills of the
141
fatthful for prous causes (other than Masses).

1.4 — The Ownership of Ecclesiastical Goods
The history of the Church testifies to the fact that goods are owned by the

“juridic person” who lawfully acquired them. B. Ferme notes:

We know that after his victory over Maxentius (28 October 312),
Constantine restored to the Church those goods that had been
confiscated during the persecution of Diocletian In fact on 13 June 313
he recognized rehigious hiberty and announced the restitution to Chrstians
of the property that had been confiscated. These immovable goods were
restored to the Churches, defined for this purpose mn the sense of bemng
ruled by a bishop. They were not returned to indweduals or to the unwersal
Church. 142

Ownership of ecclesiastical goods was cleatly understood as belongmng to those

mstitutes, local churches, etc., that lawfully had acquired them."* Canon 1256 (CCEO, c.

141 RENKEN, Church Property, pp. 59-60

142 B. FERME, “The Temporal Goods of the Church: Some Historical Notes and Reflections,” 1n
Render Unto Caesar : Church Property in Roman Catholie and Anglcan Canon Law, in J. FOX, (ed.), Rome,
Pontifical Untversity of Saint Thomas Aqumas, 2000, p. 9 (=FOX, Render Unto Caesar: Church Property
Roman Catholc and Anglcan Canon Law) [emphasis added].

143 The Second Ecumenical Counci of Nicaea enacted legislation which underscored the true
ownership and administration of ecclestastical goods. The legislation stipulated: “If 1t 1s discovered that a
bishop or a monastic supetior 1s transferring episcopal or monastic farmland to the control of the ruler, or
has been conceding 1t to another person, the fransaction 15 null and vord m accordance with the canon of the
holy Apostles which stipulates: ‘Let the bishop take care of all ecclestastical affairs, and let him admunister
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1008, §2) continues this tradittonal understanding of ecclesiastical goods when it says:
“Under the supreme authority of the Roman Pontiff, ownership of goods belongs to
that juridic person which has acquired them legitimately.” This canon explains that the
ownetship of goods (dominium bonorum) belongs to the juridic person (public or private)
which has acquired them legitimately. The public juridic person exercises 1ts right of
dominium under the supreme authority of the Roman Pontiff, but the Roman Pontff
does not have ownership of the goods.™ The Code adds that the Roman Pontiff is the
supreme admunistrator (administrator) and steward (dispensator) of all ecclesiastical goods (c.
1273; CCEO, c. 1008, §1). The Roman Pontiff’s role as administrator flows from his
supreme and full power over the umtversal Church (cc. 332, §1; 333, §1; CCEO, cc. 44-

45),1%

them as 1f under God’s mspection ’ It 1s not permitted him to appropnate any of these things, nor to make
a present of the things of God to his own relatives. Should the latter be poot, let him care for them as for
other poor people, but let him not use them as an excuse for selling off the church’s possessions. [. ] The
bishop or monastic supertor who acts thus should be expelled, the bishop from the episcopal house and
the monastic superior from the monastery, because they wickedly waste what they have not gathered ” In
TANNER, Decrees of the Ecumenzcal Councels, pp 147-148 [emphasis added).

B. TIERNEY cites an interesting passage from the patustic pertod concerning ownership of
ecclestastical goods: “If you ask to whom ecclestastical goods are said to belong, here 1t 1s said that they
belong to the Church [...] Elsewhere 1t 1s said that they belong to the poor [. .]. And again 1t 1s said that
they belong to the clergy [. .]. But Hostiensts harmonizes the above opintons, saymg, and I believe nghtly,
that the Church, that 1s, the community of the faithful, has domumon over them, and prncpally Chrst as
head. What 1s said of the poor 1s true as to sustenance, and what 1s said of the clergy 1s true as to
admintstration or government, and for this reason clergy are called agents, not owners. In Dustrnctiones ad X.
5. 40. 13, p. 300.” Medzeval Poor Law: A Sketch of Canonical Theory and its Applcation in England, Berkeley, CA,
Umversity of Califorma Press, 1959, p. 43.

1+ When one consultor of the coetus De bonis Ecclesiae temporalibus had suggested that this canon
omit reference to the Roman Pontff since 1t attributes ownership of goods to juridic persons, another
replied that the reference to the Roman Ponuff should remamn “since 1t denotes the nature of the authonty
of the Supreme Pontiff over ecclesiastical goods—namely, that this power 1s not the same as ownership.”
The coetus rejected the recommendation that the canon should state explicitly that other ecclestastical
authonties are unable to claim ownership of goods belonging to those subject to their authorty; the coetus
said that the canon as drafted suffices to explamn this. See Communicationes, 12 (1980), p. 398; see also
RENKEN, Church Property, p. 53-55.

145 The Roman Pontff commonly exercises his supreme authonty over ecclestastical goods
through the competent dicasteries of the Roman Cuna.
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.46
The canon uses the term dominium,

a concept well established in ancient
Roman law to mean an absolute right over a thing (ius n 72).'*" According to J. J. Myers,
dominium over a thing has three constitutive rights, which are “the night to make physical
use of a thing and possess it (#fends); the right to income gained from it in money, land,
ot services (fruends); and the right to manage it—well or badly-including conveying it to
someone else (abutendi). The social policy was to keep these three rights as closely
associated as possible—although some exceptions were made—particularly regarding the
tight to income.”'*

Common law, however, diffets in its understanding of domzinium. It allows various
dimensions of ownership to be separated (for example, one person may hold a piece of

real estate and another may have a right to income from 1t)."¥ Canon law’s traditional

understanding of dominium follows the ancient Roman usage, that 1s, ownership of

146 M. DIPIETRO remarks: “The actual use of the word domninm which mtroduces the notion of
complete ownership of property occurs only twice mn Book V of the 1983 Code Domznium 1s used once n
c. 1256 and a second time 1n ¢ 1269, which deals with the private ownership of sacred objects. Propreetas,
which also connotes a type of ownership, used 1n c. 1284, §2 1n the context of an enumeration of the
duties of an admunistrator. The use of domnium 1n c. 1256 settles the histonical dispute among canonusts
concerning the placement of ownership of Church property m God, in the samnts, ot 1 the universal
Church. Jundically, domunium 1s placed 1n the public jundic person acqunng the temporal good and the
rghts of ownership are subject to the Roman Ponuff (c. 1256).” In “Pubhc Jundic Persons: Owners and
Trustees of Church Property,” i FOX, Render unto Caesar: Church Property in Roman Catholic and Anghcan
Canon Law, p. 82 (=DIPIETRO, “Public Junidic Persons: Owners and Trustees of Church Property”).

147 “The Roman law of classical times 1s dominated by what 1s commonly called the absolute
conception of ownetrship which has evolved and by the action through which this right 1s asserted, the
vendscation. Ownership, i the developed law, may be defined as the unrestricted night of control over a
physical thing, and whosoever has this right can claim the thing he owns wherever 1t 1s and no matter who
possesses 1t.” In HF. JOLOWICZ and B. NICHOLAS (eds.), Hzstorzcal Introduction to the Study of Roman Law, 31
Editton, Cambnidge, Cambndge University Press, 1972, p. 140.

“Domnium denotes full legal power over a corporeal thing, the right of the owner to use 1t, to take
proceeds therefrom, and to dispose of 1t freely. The owner’s plna potestas in re (=full power over a thing) 1s
mantfested by his faculty to do with 1t what he pleases and to exclude anyone from the use thereof unless
the latter has acquired a specific right on 1t (a servitude, a usufruct) which he might obtamn only with the
owner’s consent.” In A. BERGER, Engyclopedic Dictionary of Roman Law, vol. 43, part 2, Philadelphia, The
American Philosophical Society, 1953, p. 441 (=BERGER, Encyclopedc Dictionary of Roman Law).

148 7.7. MYERS, “The Temporal Goods of the Church,” m CLSA Comm1, pp 862-863 (=MYERS,
“Temporal Goods”); see also RENKEN, Church Property, p. 54.

149 See F.G. MORRISEY, “The Temporal Goods of the Chutch,” m CLSGBI Comm, p. 709.
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ecclesiastical goods rests with the juridic person to whom the goods pertain.
Furthermote, there is an added dimension to the Church’s use of dominium, which is the

purpose for owning goods.wo

W.J. King observes that “dominium always denotes
ownership for a purpose—the holding and use of property or funds to enable the
religious, charitable, and spiritual mission of the Church to be conducted in the
world.”"®" Administrators of public juridic persons must ensure that ecclesiastical goods
are in possession of the juridic person in accord with the clear canonical traditional
understanding of dominium, and it is also important that this dominium be reflected in
secure civil legal structures.”” The diocesan financial manual, or the instructions
envisioned by canon 1276, §2, are to make provisions for the canonical protection of
ecclesiastical goods. Such mstructions intend to ensure that dominium of goods remains
with the juridic person that has legitimately acquited them.'

To apply this understanding of dominium of ecclesiastical goods to public juridic

petsons means, for example, that the legitimately acquired goods of a parish (see c. 515,

150 See RENKEN, Church Property, p. 54.

131 W. J. KING, “Mandated Diocesan Centralized Financial Service,” m A. ESPELAGE (ed.),
CLSA Adyisory Opintons, 2001-2005, Alexandria, CLSA, p. 332 (=KING, “Mandated Diocesan Centrahized
Fmancial Service”).

152 For studies concetnung the debate on the civil protection of ecclestastical goods without
canonucally alienating them, see D.C. CONLON, “The McGrath Thesis and Its Impact on a Canonical
Understanding of the Ownership of Ecclestastical Goods,” mn CLS.A4 Proceedings, 64 (2002), pp. 73-96; AJ.
MAIDA, “Canonical and Legal Fallacies of the ‘McGrath Thesis on Reorganization of Church Entities,” 1
The Catholie Lawyer, 19 (1973), pp. 275-286, 288-289; RT. KENNEDY, “McGrath, Maida, Michels:
Introduction to a Study of the Canonical and Civil Law Status of Church-Related Institutions 1 the United
States,” 1 The Jurist, 50 (1990), pp. 351-401; R. KEALY, “Methods of Diocesan Incorporation,” m CLSA
Proceedings, 48 (1986), pp. 163-177, S. HOLLAND, “Canonical Reflections on Civilly Incorporated
Apostolates,” i _Acts of the Colloguenm: Public Ecclesiastical Juridic Persons and thesr Cavelly Incorporated Apostolates
(e.g., Unzversttzes, Healthcare Institutions, Social Service Agencees) in the Catholic Church in the U.S A.: Canoncal-Civel
Aspects,, Rome, Pontifical University of St. Thomas Aquinas in Rome, 1998, pp. 325-341; F.G.
MORRISSEY, “Establishment of a Lay Board and Alienation of Property,” m A. ESPELAGE (ed.), CLSA
Advisory Oprmons, 1994-2000, Washington, CLSA, pp. 422-424.

153 See RENKEN, Church Property, p. 54.
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§3; CCEO, cc. 279; 280, §§2-3) are owned by the parish.”* Its administrator, who
tepresents it in all juridic affairs, is its pastor (see c. 532; CCEO, c. 290, §1; see c. 1279,
§1; CCEO, c. 1023), and no one else. The local ordinary is to exercise careful vigilance
over the pastor’s administrative function (c. 1276, §1; CCEQ, c. 1022), but the ordinary 1s
neither the administrator of the parish nor the owner of its goods. Since they are not
petsonal goods, neither the ordinary nor the pastor may dispose of them capriciously.
Administration and alienation must follow the zxs that binds the juridic petson. This
must be reflected properly in diocesan practice and in civil legal structures.

Renken notes that full dominium means that a juridic person acquires, retains,
administers, and alienates temporal goods (see c. 1254, §1; CCEQ, c. 1007). If the juridic
petson cannot exercise all four of these actions, it cannot claim full ownership.lS > When
there is no full ownership, such goods cannot technically be termed “ecclesiastical
goods.” We find this especially when the Church receives goods iz frust (see c. 1302;
CCEQO, c. 1046): the Church acquires, retains, and administers the goods but 1s unable to
alienate them since the Church is holding them for a long-term purpose agreed upon
when the trust relationship was established. F.G. Motrissey says that “the test of full
ownership (dominium), then, consists in determining whether all four rights can be

. 156
exercised.”

154 See 1bud., p. 55.
155 See 1bid.
16 F.G. MORRISEY, “Acquirtng Temporal Goods for the Church’s Misston,” 1 The Jurist, 56

(1996), p. 592 (=MORRISEY, “Acquuring Temporal Goods”). See also R.J. AUSTIN, “Temporal Goods
Within the Church: Some Canonical Reflections,” in CLSANZ Newsletter, no. 2 of 1992, pp. 8-20.
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Canon 1255 designates the following as the subjects capable of owning goods:
the universal Church (uriversa ecclesia)™ (see c. 204; CCEO, c. 7), the Apostolic See (see
c. 361; CCEQ, c. 48), the particular Churches (see c. 368), and all other juridic persons —
public or private (see c. 116). Those entrusted with the care of ecclesiastical goods must
give an account of their duties to the competent authority determined by law,"® and, in
many instances, they may need special intervention (consultation, consent, permission)
from others in order to perform certain aspects of their adnunistration validly."”” Canon
1273 (CCEO, c. 1008, §1) affirms that the Roman Pontiff is the supreme administrator
and steward of all ecclesiastical goods; under his authority, all other ordinaries in the
Church exercise vigilance over the ecclesiastical goods of public juridic persons subject
to them (see cc. 1276, {1; 1301, §2; 1302, §2). Yet, nowhere in the law does it state that
dominium belongs to the Roman Pontiff and the other ordinaries. The concept of
ecclesiastical goods cannot be propetly understood without a grasp of the concept of
public juridic persons. This is so because only goods of the Apostolic See, universal
Church and other public juridic persons are ecclesiastical goods (c. 1257). It is therefore

necessaty to offer a synthesis of the notion of a juridic person i canon law.

157 Canon 113 § 1 says that the Catholic Church (1.e., the umiversal Church) and the Apostolic See
are moral persons established by divine ordmance. The particular Churches, however, are public juridic
persons « iure (c. 373). Canon 1255 legslates that all these persons are capable of owning temporal goods.
However, the Catholic Church as such owns nothing, not does the Apostolic See inasmuch as the term, as
used 1 canon 113 §1, refers to the Roman Ponuff (the supreme admunustrator and steward of all
ecclestastical goods—see c. 1273), not the Roman Cuna. The identification of the Apostolic See with the
Roman Ponuff himself was mentioned m the third meeting of the coetus de bonss Ecclesiae temporahibus on 21
January 1967. See Communicationes, 36 (2004), p. 244; DE PAOLIS, De bonis Ecclesiae temporalibus, p. 44.

158 See, for example, CIC/83, canons 636, §2; 1284, §2; 1287; and 1307.

139 See, for example, CIC/83, canons 1263; 1264; 1265; 1267, §2; 1277; 1279, §1; 1280, 1281;
1283; 1284; 1288; 1291; 1292; 1295; 1296; 1297, 1298; 1302; 1304, §1; 1305; 1308; 1309 and 1310.
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1.5 — Juridic Persons in the 1983 Code of Canon Law

Canon law, just like civil law, recognizes not only human beings but also juridic
entities as the subjects of rights and obligations. The foundation of this recognition is
Roman law, which recognized the existence of entities other than physical persons, also
endowed with nights and duties."” The 1917 Code did not use the term “juridic person”
but employed the term “moral person.” The 1983 Code changed the terminology, and a
different understanding 1s now given to it. The coetus De normus generalibus responsible for
the revision of this section of the Code distinguished between “juridical” and “moral”

persons.'” The consultors considered that a “juridical” person is a creation of the law,

while a “moral” person pre-exists in the moral order by virtue of natural law.'

Canon 96 says a physical person who has been baptized 1s thereby constituted as

a subject of rights and oblgations in the Church.'® Canon 113, §1'** says that the

160 A, GAUTHIER, “Jundical Persons in the Code of Canon Law,” m Studra canonica, 25 (1991), p. 79
(=GAUTHIER, “Junidical Persons mn the Code of Canon Law’).

161 See Communicationes, 9 (1977), p. 240; Communicationes, 12 (1982), p 122. GAUTHIER writes. “In
fact, though the group m charge of preparing the draft for this part of the Code, when discussing the
binomuial moral person/jundical person, was thiking above all of associations that somehow exist before
they are recognized 1n law, 1t also understood that the distinction could be used to honor the fact that the
Chutch preexists as a ‘moral’ entity before the intervention of human posttive law.” In “Junidical Persons
i the Code of Canon Law,” p. 81.

162 See W ONCLIN, “De personalitate moralt vel canowica,” in Acta Conventus internationalis
canonstarum Romae diebns 20-25 mas 1968 celebrats, Typis Polyglottis Vaticants, 1970, p. 131 (=ONCLIN, “De
personalitate morah vel canonica”).

163 See R. CORONELLI, “Appartenenza alla Chuesa e abbandono: aspetti fondamentah e questioni
termmologiche,” 1n Quadern: di dirttto ecclesiale, 20 (2007), pp. 8-34. CORONELLI examines how a person 1s
“constituted” and “mcorporated” mto the Church through the sacrament of baptism. Canon 11 recognizes
the nghts and obligations of those not baptized mn the Church but recetved mto it.

164 RENKEN observes that CIC/83, canon 113, §1 did not exist in the 1977 Schema or the 1980
Schema but was mserted after the 1982 final proposed draft of legislation was presented to Pope John Paul
II. In explamning the rationale for the omussion, the ¢vetus had explamed that reference to the Catholic
Church as a moral person had no need to be mentioned 1n the law since 1ts ongin 1s divine and not jundic;
and reference to the Apostolic See as a moral person was omutted because the cefns discovered no
consensus among commentators on the CIC/ 7977 about the proper subject of 1ts personality or about its
collegial or non-collegial nature. Therefore, the coetus decided 1t would be better to make no reference to 1t
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16.
> Canon

Catholic Church and the Apostolic See are moral persons by divine ordinance.
361 explains that 1 the Code the term “Apostolic See” (or the “Holy See”) refers to the
Roman Pontiff, the Secretariat of State, the Council for the Public Affairs of the Church,
and the other institutes of the Roman Curia.'® In the context of canon 113, §1, clearly
the “Apostolic See” means the Roman Pontiff only, since the mstitutes of the Roman
curia do not claim divine ongin.167 In the context of canon 1255, however, the
“Apostolic See” means all the mstitutes identified in canon 361 (CCEOQ, c. 48). Also, the
“universal Church” here refers to the “Latin Church.” Since as a rule this Code contains
legislation only for the Latin Church s# s, not for the several Eastern Churches sui
wris (c. 1). A junidic person 1s therefore, an artificial construct of the law, established to
fulfill a particular purpose or purposes which transcends the purposes of any of the
individuals or the group of persons constituted a juridic person.

The 1983 Code 1dentifies two ways whereby an ecclesiastical entity can acquire

jutidic personality, either by the law itself (# z#re) or by decree of the competent authority

in the law The coetus envisioned that the norms of the Code would legslate only for junidic persons, not
moral ones. In Church Property, footnote 47, p. 27; see also Communicationes, 9 (1977), p 240.

165 R.'T. KENNEDY remarks: “The 1983 Code more clearly distinguishes artificial persons (junidic
petsons consttuted by ecclesiastical authonty) from groups of persons or accumulations of assets not
brought mto extstence by ecclesiastical authonity (moral persons), and among the latter 1t distingushes
motal persons of divine mstitution (the Catholic Church and Apostolic See) from moral persons of human
ongin, such as varous @ facto assoctations or funds.” In “Jundic Person, [cc. 113-123),” 1 CLSA Comm?2,
pp. 154-156. The Eastern code does not use the term “moral persons” (see CCEO, c. 920). See also
GAUTHIER, “Jundical Persons mn the Code of Canon Law,” pp. 77-92, 231-258; FOX, “Introductory
Thoughts” pp. 231-258; J. HITE, A Prumer on Pubkc and Private Jundic Persons. Applications to the Healthcare
Minstry, Samt Louts, The Catholic Health Association, 2000, pp 5-9 (=HITE, A Prumer on Publc and Private
Juridsc Persons); RENKEN, Church Property, pp 22-43

166 These wmnstitutes are further defined as congregations, tribunals, pontifical councils, and other
offices. See JOHN PAUL II, apostolic constitution Reorganizing the Roman Cunia Pastor bonus, 28 June 1988,
n AAS, 80 (1988), pp. 841-921, English translation m CIC/83, pp. 683-751

167 G. VROMANT, De bonis Ecclesiae temporakbus, 3% revised edition, Brussels, Edinons De Schuet,
1953, p. 18 (=VROMANT, De bonzs Ecclesiae temporakbus). A. MCGRATH adds : “Here the term 1s understood
as tefetring to the totality rathan to any particular department which may fucntuon 1 the name of the
whole (cf. Can. 361) ” In “Physical and Jurnidical Persons,” m CLSGBI Comm, p. 64, footnote 2.
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(ab homing) (c. 114, §1).'® Jundic persons are not the product of chance; they are
deliberately established to serve a purpose which must always be in keeping with the
mission of the Church (c. 114, §2).

There are several instances in which the law itself establishes an entity’s juridic
personality. This occurs for example, when the competent authority erects the following
institutes: seminaries (c. 238, §1; CCEO, c. 335), public associations of the faithful (c.
313), dioceses (c. 373; CCEO, c. 177, §2), ecclesiastical provinces (c. 432, §2),
conferences of bishops (c. 449, §2), parishes (c. 515, §3; CCEO, cc. 279; 280, §2 ),
religious mstitutes (c. 634, §1), religious provinces (c. 634, §1), religious houses (c. 634,
§1), secular mstitutes (by inference - see c. 718), societies of apostolic life (c. 741, §1),
parts of societies of apostolic life (unless the constitutions determine otherwise (c. 741,
§1), houses of societies of apostolic life (unless the constitutions or statutes determine
otherwise (c. 741, §1).'” Since they are public juridic persons and they act in the name of
the Church, their goods are always governed by the norms of Book V and by their
individual statutes (c. 116, §1). The promulgated Code, however, has preferred not to
legislate the establishment of private juridic persons a ure.'”

Juridic personality 1s also established by an act of the competent authority (ab

homine), namely, a singular administrative decree that makes a provision (c. 48). Who are

168 It 1s wmportant to note the distinction between a junidic person and a jundic personality
Almost all junidic persons are established by a singular administrative decree, not by the law itself. What
this canon means s that the person’s personality exists either 1 virtue of the law or 1 virtue of the
competent authority’s decree (usually a singular decree) For example, a diocese 1s established by a smgular
admuistrative decree that makes a provision of the Congregation of Bishops, or the Congregation for
Evangelization of People (PB, atts. 76, and 89) but 1t 1s 1 virtue of the law itself that the newly-created
diocese 1s a juridic person. Thus 1s important because the legislator wants all dioceses to be jundic persons.

16 See RENKEN, Church Property, p- 35.

170 See GAUTHIER, “Jundical Persons in the Code of Canon Law,” p. 85.
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the competent authorities to grant jundic personality to an entity? The 1917 Code
established in canon 1489, {1 that only the local ordinary had the competence to grant
moral petsonality, but the 1983 Code is silent on restricting this competence to the local
ordinary alone."” This seems to create the possibility of 2 major clerical religious superiot
granting juridic personality to an entity subject to him.'” R. Geisinger recently remarked
that the 1983 Code does not resolve the problem of whether or not major superiors of
pontifical non-clerical religious institutes can confer juridic personality separately on the
work of their apostolate.'” We are of the view that diocesan bishops or major superiors
of pontifical clerical institutes can confer juridic personality on the apostolate of an
mstitute, because the establishment of a juridic person is by law or singular
adminstrative decree. Diocesan bishops can grant it by particular law or administrative
decree, whether general or singular, while major superiors of clerical institutes of
pontifical nights can only do so through administrative decree. Thus 1s precisely because
the law provides executive power to these persons (c. 134, {1); other superiors do not

have this power by law. They may have 1t through their approved constitution when 1t

171 See B K. DUNN, Sponsorship of Catholc Institutions, Partiularly Healthcare Institutions, by the Sisters of
Providence in Western United States, JCD thests, Ottawa, Samt Paul University, 1995, pp. 121-122.

172 MORRISEY explains: “The Code does not determine cleatly who can grant canonical juridical
personality to these works (works of the apostolate of institutes). There 1s no doubt that the diocesan bishop can
do so; but can religtous ordmaries or other major supenors also do so since they can establish provinces
and houses which, by law, have jundical personality? Can a bishop give jundical personality to a health-
cate system that will function 1 many dioceses, or could the supenors of the institutes mvolved do so? Is
1t possible to have acquited junidical personality by custom (lapse of time) or by some other means than a
formal decree? In “Deamo anno... On the Tenth Anmiversary of the Code of Canon Law,” i Studia
canonica, 28 (1994), pp. 110-111 (=MORRISEY, “Dectmo anno”) [words 1n 1talc are mine].

173 See R. GEISINGER, “Some Ongoing Considerations 1 Canon Law for Treasurers General of
Rehgious Institutes,” 1 Perrodica, 96 (2006), pp. 231-237
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stipulates that they can perform such executive acts by virtue of their office or through
delegation.'™

The Code provides ways by which the competent authonties can erect a juridic
person through a singular admimstrative decree. Before granting juridic personality to
any group or foundation, the Code warns that the competent authority be sure that the
proposed juridic person has the means foreseen to be sufficient to fulfill the purpose(s)
mn canon 114, §3 (CCEO, c. 921, §§1, 3). This juridic personality 1s acquired through the
decree of approval of the statutes and the decree of erection of the juridic person by the
competent authonty (c. 117; CCEOQ, c. 922, {1).

The 1983 Code distinguishes between public and private juridic persons. The
1917 Code only recogmzed moral persons without making any distinction. The
distinction of the 1983 Code 1s mmportant because 1t creates two different levels of

regulations of the goods of the two different kinds of juridic persons.

1.5.1 — Public Juridic Persons

Canon 116, §1 describes public juridic persons as “aggregates of persons”
unwersitates personarum or “aggregates of things” wmwersitates rerum established by the
competent authority to act m the name of the Church in fulfiling the specific tasks

entrusted to them.'” Thetr goods are technically recognized as “ecclesiastical goods™ and

174 See MORRISEY, “Decineo anno, pp 110-11, M P JOYCE et al, Procedural Handbook for Institutes of
Consecrated Lafe and Societies of Apostole Lsfe, Washington, CLSA, 2001, p 197

17> KENNEDY says “The distinction between a public and a private jundic person 1s essentrally
the distinction between a juridic person that 1s closely governed by ecclesiastical authornity (public junidic
person) and one that, although subject to authonty in certain respects, enjoys more autonomy and 1s
governed primanly by its own statutes (prvate yjundic person) Thes distinction o5 essentially a dyfference n
relationship to the hierarchy” In “Jundic Person, [cc 113-123],” 1 CLS.A Comm2, p 161 [emphasis added]
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thus are subject to the norms of Book V (c. 1257). The fact that public juridic persons
act in the name of the Church implies that they are closely governed by ecclesiastical
authority."™

Canons 121-123 provide for the allocation of the temporal goods of a public
juridic person when it is merged, or amalgamated, or extinct.

Canon 121 states:

If aggregates of persons (wniversitates personarum) or of things (unwersitates
rerum), which are public junidic persons, ate so jomed that from them one
aggregate (amwersztas) 1s constituted which also possesses jundic
personality, this new jundic person obtamns the goods and patnmonial
nights proper to the prior ones and assumes the obligations with which
they were burdened. With regard to the allocation of goods in particular
and to the fulfillment of oblgations, however, the mtention of the
founders and donoss as well as acquired nghts must be respected.

This canon provides for the union of juridic persons. It envisions the possibility of
juridic persons losing their personality in such a union. Such a union produces a new
juridic person. The new juridic person that emerges from the union obtains the
patrimonial rights of the prior juridic persons. The rights and obligations follow the
juridic persons into the new reality. All the temporal goods of the juridic persons joined
belong to the new juridic person. The Congregation for the Clergy recently warned and

directed that the norm of canon 121-122 should be appropriately applied when parishes

The apostolate of public juridic petsons 1s thus regarded as Catholic, because, “[t]he use of the
name ‘Catholic’ could at least suggest that a specific effort represents the Church 1tself or 1s officially
accepted by the Church. The authonty competent to consent to the use of the name ‘Catholic,” would
depend on particular circumstances. For example, canons 300 and 312 explain that the authonty
competent to erect a public associatton 1s also competent to allow that association to use the word
‘Catholic.” In RJ. KASLYN, “The Chnstian Faithful” 1 CILSA Comm2, p. 272. See also J.J. MYERS,
“Church Approval Necessary for Activity to be Truly Catholic,” mn Health Progress, 68 (1987), pp. 70-74.

176 See KENNEDY, “Jundic Person, [cc. 133-123],” 1 CLSA Comm2, p. 154.
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are jomed or merged. The temporal goods follows the faithful to their parish ad guem,

they do not go to the diocese.'”’

Canon 122 reads:

If an aggregate (umwersitas) which possesses public jurdic
petsonality 1s so divided erther that a part of it 1s united with another
jundic person or that a distinct public jundic person 1s erected from the
separated part, the ecclestastical authonty competent to make the diviston,
having observed before all else the intention of the founders and donors,
the acquired nghts, and the approved statutes, must take care personally
or through an executor:

1° that common, divisible, patrimonial goods and nights as
well as debts and other obligations are divided among the jundic persons
concerned, with due proportion m equity and justice, after all the
circumstances and needs of each have been taken 1nto account;

2° that the use and usufruct of common goods which are
not divisible accrue to each jundic person and that the obligations proper
to them are imposed upon each, m due proportion determined 1n equity
and justice.

Kennedy notes: “Commentators on the 1917 code often stated that a juridic person
(moral person) could not be divided; its territory could be divided, but not the
person.”'™ This was in accord with the theory that a person was indivisible. The 1983
Code provides for two possibilities of the division of a public juridic person. The first is
when the separated part of a public juridic person is joined to another public juridic

person. There 1s no creation of a new juridic person in this case; there is only a change in

171 See CONGREGATION FOR CLERGY, Letter to the President of the United States Conference of
Catholic Bishops, Prot No. 20060481, 3 March 2006.

178 See 1bid , p. 169 The CCEOQ, canon 929 retans the 1917 Code approach when 1t speaks of the
diviston of the terntory of a jurnidic person and not the division of a juridic person. The expression “moral
person” and “jundic person” in both the 1917 Code and the 1983 Code are not exactly equivalent. While
the two expressions were at least roughly equivalent as used in the 1917 Code, they are not equivalent at all
mn the 1983 Code. The reason for the change was influenced by “the doctrine according to which one
should distinguish between ‘uridical’ and ‘moral’ persons, the ‘junidical’ petson being created by law, while
the ‘moral’ person (for mstance an association existing 1n fact could be pre-exit m the moral order, by
virtue of natural law. this reality acknowledged by an analysis of soctety, 1s one that positive law should
recognize.” See A. GAUTHIER, “Junidical Persons in the Code of Canon Law,” pp. 77-92, especially pp. 81-
83
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the composition of both juridic persons involved. The second case is when the separated
part represents the substrate for the constitution of a new public juridic person.'”

Canon 122 stipulates that the act of dividing a juridic person and the act of dividing
its assets are different juridic acts. The division of assets are cartied out in due
proportion as dictated by equity and justice.' The competent authority to effect either
of these changes is the same authority that is responsible for the erection of the public
juridic person.181 In both cases, the competent authority is to ensure that the allocation
of goods and liabilities are equitably distributed.'™

Given the fact that public juridic persons are involved in the mission of the
Church, the law provides that every public juridic person is perpetual by its nature (c.
120; CCEO, cc. 925; 927, §1). Castro says that a juridic person is “an artificial subject
cteated by the law, [and] it has the nature that law attributes to it. ‘By its nature’ must be
understood in the sense that, being a center of rights and duties that transcend physical

persons, the juridical person as such is not tied to the life of physical persons.”'*

17 See L. CASTRO, “Juridical Persons,” in ExComm, vol. I, p. 790.
180 See KENNEDY, “Juridic Persons [cc. 113-123],” 1n CLSA Comm2, p. 171.

181 See 1bid., p. 169. Kennedy wrtes: “Ordinanly, this would be the authority competent to create
the jundic person (or estabhsh the undetlymg moral person upon which the law confers jundic
petsonality), such as the Holy See for a diocese (c. 375) or the diocesan bishop for a pansh (c. 515, §2).
Where not determined by untversal law, the designation of competent authority 1s to be found m the
proper law (see, e.g., c. 581) or 1n the statutes of a public junidic person.” In 1bid., p. 170.

182 The process of this division must ensure that common, divisible, patrimomial goods and nghts
(as well as debts and other obligations) are divided among the junidic persons, with due proportion n
equty and justice, after all the circumstances and needs of each have been considered; and also that the use
and usufruct of common goods which cannot be divided accrue to each jundic person, and that the
obligations proper to them are imposed upon each, 1n due proportion determmed 1n equuty and justice. See
RENKEN, Church Property, p. 30.

185 CASTRO, “Jundical Persons,” in ExComm, vol. 1, p. 782 [emphasis added)].
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Nevertheless, the law provides ways by which junidic petsons can cease to exist

(c. 120)." Canon 123 (CCEO, c. 930) reads:

Upon the extinction of a public junidic person, the allocation of 1ts goods,
patnmonial nghts, and obligations 1s governed by law and 1ts statutes, 1f
these give no indication, they go to the jundic person immediately
supertor, always without prejudice to the mtention of the founders and
donors and acquured nghts Upon the extinction of a private juridic
person, the allocation of 1ts goods and obligations 1s governed by 1ts own
statutes

Canon 123 distinguishes between public and private junidic persons mn the event of their
extinction. Concerning public juridic persons, the allocation of the goods, patiimomnial
rights, and obligations belong to the immediate supertor of the public juridic person, but
always respecting the mtention of the donors and acquired nghts. The junidic person
mmmediately superior 1s “that which pursues the same purpose or an analogous
purpose.”'® Thus, for example, the immediate superior of a parish 1s the diocese, and of

6

a diocese 1s the Holy See.'®

1.5.2 — Private Juridic Persons

One of the novel aspects of the 1983 Code 1s its recognition of private juridic
persons, a category that was hitherto unmentioned 1 the codified law of the Church.'”’
The private juridic person was proposed as a way of resolving “some of the difficulties

met m the exercise of the right of association, especially 1 the case of associations

184 See 1bid

18 See Communicatones, 6 (1974), p 100, no 7, “quella che persegue lo stesso fine o un fine
analogo ”

186 See Circular Letter of CONGREGATION FOR THE CLERGY Prot no 20060481, 3 March 2006,
1 RENKEN, Church Property, pp 39-40

187 MORRISEY, “Decirno anno,”p 111
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arising from private initiative.”® The 1917 Code provided for “ecclesiastical”
associations, erected by Church authorities (c. 708). Although the 1917 Code recognized
the associations established by the Christian faithful, it did not mention their juridic
personality. Such associations could own property, receive privileges, etc. In order to
give them recognition, the 1983 Code has made provisions for granting juridic
personality to private associations started by the initiative of the Christian faithful
Mortissey, nevertheless, notes that this innovation of the 1983 Code on private juridic

persons remains unclear in some areas:

The legislation does not distngush clearly enough between merely
voluntary assoctatons of the faithful (c. 310) and those which have
obtained some type of recogmution from ecclestastical authonties. This has
led to a number of ambiguties, particulatly when 1t came to the
administration of temporal goods. It would be helpful were any revised
legislation to clanfy the relationships existing between public and private
assoctations. 8

Private juridic persons are less subject to hierarchical authority 1 their actions; this 1s
precisely because they do not act in the name of the Church."”

The goods of private juridic persons are not considered ecclesiastical goods. In
the case of a private juridic person, the allocation of its goods, patrimonial rights, etc., is
cartied out according to the norms of proper statutes, always with due regard for the
acquired rights and will of the donors. This requirement that the temporal goods of

ptivate juridic persons be governed by its statutes is repeated mn canon 326, §2

concerning private assoclations: “The allocation of the goods of an association which

188 GAUTHIER, “Juridical Persons in the Code of Canon Law,” pp. 90-91.
18 MORRISEY, “Dectmo anno,” p. 111.
190 KENNEDY however observes: “Within the Church, all persons, natural and junidic, are subject

to hierarchical authonty i the area of doctrinal and moral mtegnty (see, e g., cc. 209; 305; 323; 386, §2;
397).” In “Juridic Person, [cc. 133-123),” mn CLS.A Comm2, p. 160.
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has ceased to exist must be determined according to the norm of its statutes, without

prejudice to acquired rights and the intention of the donors.”

1.6 — Categories of Ecclesiastical Goods

Ecclesiastical goods have traditionally been grouped into different categories, as

distinguished below:™"

1. Corporeal goods!®? — goods which are palpable or that can be percerved
by the senses (e g, a church, hospital, automobile),

2. Incorporeal goods — goods which are not palpable and cannot be
percetved by the senses but can only be percetved by the mind (e g, legal
nights, patents, stocks);

3. Immovable goods!® — corporeal goods which cannot be transferred from
place to place naturally (e.g, land, bwldings) or legally (e.g., doors,
plumbing, windows);

4 Movable goods — corporeal goods which can be transferred from place to
place (eg, merchandise, hvestock, automobiles), these are further
distinguished as
a. Fungible moveable goods — movable goods which could be

replaced 1n kind and which are consumed when used (e.g., gram,
vegetables, fruit, candles);

b Non-fungible moveable goods — moveable goods which are
not consumed by their first use (e.g, automobiles, furniture,
computers);

5. Sacred goods — goods designated for divine worship by dedication or

blessing (see ¢ 1171);1%

ICIC/ 17, canon 1497. See BOUSCAREN et al., Canon Law: A Text and Commentary, pp. 802-803;
DE PAOLIS, De bonis Ecclessae temporalibus, p. 11; VROMANT, De bons Ecclesiae temporalibus, pp 41-42.

192 The 1983 Code recogmzes the Roman law distinction between corporeal and ncorporeal goods,
“Res corporales sunt, quae tangi possunt, mcorporales, quae tangt non possunt” In GAIUS, Iustetutiones, 11,
12. We find this term also n CIC/ 1977, ¢ 1497 § 1.

193 Mention 1s made of inmovable and movable goods 1 CIC/§3, canons 1270; 1283, 2°; 1285,
1302, §1; 1303; and 1376.

194 Although canon 1171 reminds us to treat sacred things with due reverence, it does not
necessarily make all of them ecclesiastical goods It 1s important to note that not all ecclesiastical goods are
sacred goods, and not all sacred goods are ecclesiastical goods (private persons can own sacred goods, c.
1269; only the sacred goods of public junidic persons are ecclestastical goods)



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 67

6. Profane goods — goods which are not sacred;

7. Precious goods — goods distinguished by artistic, historical, or materal
content, age, att, or veneration (see ¢. 11891%; CCEOQ, ¢ 887, §2)

196
8. Non-precious goods — goods which are not precious.

Goods in any of these categories can be ecclesiastical goods or not, depending on who
owns them. A further categorization can be implicitly discerned in the 1983 Code,

namely, non-stable patrimony and stable patrimony (see cc. 114, §3, 1285, 1291).

1.6.1— Stable Patrimony
The 1983 Code does not define the term “stable patrimony,” but the wording of
canons 1285 and 1291’ ptesumes that the jundic person possesses stable patrimony.

The phrase patrimonium stabile was not in the 1917 Code, but was introduced during the

198

revision of the Code. ™ Commentators after the promulgation of the 1983 Code have

tried to explain the meaning of the term “stable patrimony.” V. De Paolis writes:

The concept of stable patrimony 1s a new notion mntroduced to answer the
needs of our modern economy, which no longer rests prevalently on
goods once defined as immovable. Junisprudence needs to define the
concept of stable patrimony further. One thing 1s certamn: the new code
presupposes that every juridical person has a stable patrmony which can
be made up of either movable or immoveable goods. The determination

195 The 1983 Code mentions precious goods i the following canons: 638, §3; 1189, 1220, §2;
1270; 1283, 2°, and 1292, §2.

196 RENKEN, Chaureh Property, pp. 23-24.

197 Canon 1291 states. “The permission of the authority competent according to the norm of law
1s requuted for the valid alienation of goods which constitute by legitimate designation the stable patrimony
of a public junidic person and whose value exceeds the sum defined by law.”

198 See Communicationes, 12 (1980), p. 420. RENKEN writes: “The coetus De bonzs Ecclesiae temporalibus
had received recommendations to eliminate the term ‘stable patnmony’ from the 1977 Schema, the
recommendations mndicated that this phrase was mozre apt to conditions of an earlier time, but that it does
not seem suttable for the modern age which experiences so much economic change. Nonetheless, the coezus
retamned the term in order to indicate some hmit on the donations proscnbed by this canon, the coetus
constdered the term to reflect the conventional notion of what this canon conveys.” In Church Property,
footnote 147, p. 221.
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of these goods depends on the organs of the jundical person 1tself, in as
much as a legitimate ascription 1s required for those goods to become a
part of the stable patrimony.’® When we speak of legitimate ascription we
mean that such an asctiption 1s done according to the norms of law and
even according to particular law.200

Kennedy proposes a description of stable patrimony:

Stable patnimony 1s all property, real or personal, movable or immovable,
tangible or intangible, that either of 1ts nature or by exphait designation 1s
destined to remam 1n the possession of 1ts owner for a long or mdefinite
pertod of time to afford financial security for the future. It 1s the opposite
of free or liquid capital which 1s intended to be used to meet operating
expenses or otherwise disposed of within a reasonable short peniod of
time (within one or, at most, two years).?0!

M.L. Alarcén provides a similar description of stable patrimony:

Stable patrimony 1s compnsed of those goods that constitute the
munmmum secure financial basis to enable the junidical person to subsist
autonomously and to attend to the purposes and services proper to it,
there are no absolute rules, however, for establishing the stability of a
patrimony, since this depends not only on the nature and the qualty of
the goods, but also on the financial requirements for the fulfillment of the
objectives, as well as on the stationary or expansive situation of the
mstitutton.?0?

199 The Italtan Episcopal Conference has designated the following as stable patrimony

“1. goods which are patt of the foundational property of the entity;

2. goods coming to the entity 1tself, if the donor has so designated them;

3. goods assigned to stable patrimony by the admuistrative organ of the entity,

4 mobile goods given ex voto to the junidic person.

“On the contraty, not considered as stable patrimony - unless the entity has been legitimately
designated as such - are the fruits of the earth, of work or of other contractual activity; revenue from
capttal and from immobie patnmony, funds temporanly invested to achieve a higher return; immobile
funds designated by will of the donor to be iImmobilized for the immediate use of the proceeds.

“T'o be underscored 1s the importance of a legitimate designation’ (cfr. Can. 1291) 1 order for a
good to be part of the stable patrimony of a juridic person.

“Therefore, 1t 1s opportune that every junidic person prepares a list of goods constituting 1ts own
stable pattimony.” In CONFERENZA EPISCOPALE ITALIANA, “Istruzione in matena amministrativa
(2005),” testo approvato dalla 54a Assemblea Generale, Roma, 30-31 May 2005, art 53, English translation
i RENKEN, Chaurch Property, p 225.

200 V. DE PAOLIS, “Temporal Goods of the Church 1n the New Code with Particular Reference
to Institutes of Consecrated Life,” m The Jurisz, 43 (1983), p. 356

201 R T. KENNEDY, “The Temporal Goods of the Church, [cc. 1254-1310],” 1n CLS.A Comm?2, p
1495.

202 M.L. ALARCON, “Book V: The Temporal Goods of the Church, (cc. 1254-1258),” 1n CCLA,
993.



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods 69

The categories of ecclesiastical goods designated as stable patrimony are goods that have
been frozen, stabilized, or immobilized. Renken points out that, “[a]lthough some goods
may be considered part of stable patrimony due to custom (see canon 26), and although
a presumption normally exists that land and buildings are part of stable patrimony, a
deliberate decision must be made by competent authority in order to immobilize goods
which had earlier been considered free or liquid capital.”*” Stable patrimony is the basic

means that a public juridic person needs to fulfill the mission for which it was

established.

1.6.2 — Non-Stable Patrimony”*

Canon 1285 stipulates: “Within the limits of ordinary administration, only
administrators are permitted to make donations for purposes of piety or Christian charity
from movable goods which do not belong to the stable patrimony.” This canon deals
with donations made by administrators of ecclesiastical goods from moveable goods that

do not belong to the stable patrimony of the juridic person.”” All ecclesiastical goods

203 RENKEN, Church Property, p. 226. For an m-dept study of stable patmony see, Idem, "The
Stable Patimony of Public Jundic Persons," i The Jurisz, 70 (2010), pp. 131-162.

204 The term “patnmony” connotes a broader meaning that mcluding mhertance, tradition, etc.
But we are using 1t 1 a restricted sense m our research. We are actually hmiting the term to temporal
goods. See L.F., STELTEN, Ductwnary of Ecclesiastical Latin, Peabody, Massachusetts, Hendrickson Publishers,
Inc., 1995, p. 188.

205 KENNEDY explamns the use of the phrase fas est admmnestratorsbus: “This 1s an mnstance where the
force of the Latin 1s lost in English translatton. The Latin fas es? admintstratorsbus, translated ‘admunustrators
are permutted,’ 1s stronger than mere permussion; fas connotes a religiously based night or responsibility. It
can be translated ‘1t 1s lawful,” but with the connotation of lawful by divine command as distnguished from
lawfulness by human command or nght (ius es?).” In “The Temporal Goods of the Church, [cc. 1254-
1310],” i CLS.A Comm?2, p. 1487.

RENKEN notes that “the phrase jfar esz appears 1n ten canons: 45; 366, 2°% 396, 2°; 628, §3; 748, §2;
762; 952, §1; 1177, §2; 1285; and 1609, §4.

“The oppostte phrase 1s nefas est, which carries the connotation that something 1s forbidden by
divine command. It appears 1 four canons: 927; 983 § 1; 1026; 1190 § 1.” In Church Property, footnote 142,
p- 220.
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that have not been designated as stable patrimony are considered non-stable patrimony
of the public juridic person, and therefore, subject to the possibility of the administrator
making a donation from them (c. 1285). Part of the task of the diocesan bishop in caring
for ecclesiastical goods is to mandate the proper designation of stable patrimony of all

public juridic persons subject to him (cc. 392, §2; 1276).

1.7 — Ecclesiastical Goods and the Mission of the Church

The Second Vatican Council declared that there 1s a link between earthly things
(temporal goods) and those elements of the human condition which transcend the
wotld. The Church itself makes use of temporal things insofar as its own mission

requires it.2% The same Council identified the principal purposes of ecclesiastical goods:

Priests are to manage ecclesiastical property, propetly so called,
according to the nature of the case and the norm of ecclesiastical laws and
with the help, as far as possible, of skilled laymen. They are to apply thus
property always to those purposes for the achievement of which the
Church 1s allowed to own temporal goods. These are: the orgamzation of
dine worshap, the provision of decent support for the clergy, and the exercse of works
of the apostolate and of charity, especially for the benefit of those in need.

Prtests, just ike bishops (without prejudice to particular law) are
to use moneys acquired by them on the occaston of their exercise of some
ecclestastical office primanly for their own decent support and the
fulfillment of the duties of their state. They should be willing to devote
whatever 1s left to the good of the Church or to works of charity.?0

Commenting on the manner in which ecclesiastical goods can contribute to the building
up of the Church, the Fathers of the Council urge that bishops “should demonstrate that

wortldly things and human institutions are ordered, according to the plan of God the

26 See GS, no. 76, English translation 1n FLANNERY1, p. 985.

207 PO, no. 17, English translatton in FLANNERY1, p. 895 [emphasts added].
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Creatot, towards the salvation of men, and that they can therefore make no small contribution to

the bulding up of the Body of Christ.”*®

Stressing one of the purposes of ecclesiastical goods (assistance to the poor),™”

the Council Fathers stated:

God destined the earth and all 1t contains for all men so that
created things would be shared faitly by all mankind under the guidance
of justice tempered with chanty. No matter what the structures of
property are [. .] we must never lose sight of this universal destination of
earthly goods. In his use of things man should regard the external goods
he legitimately owns not merely as exclustve to himself but common to
others.[. ] the Fathers and Doctors of the Church, who taught that men
are bound to come to the aid of the poor and to do so not merely out of
their superfluous goods 210

One of the purposes of ecclesiastical goods is to care for the poor or needy, a task that
the Church has always carried out. The universal Church still helps the needy today

through various charitable organs, and therr function 1s coordinated by the Pontifical

211

Counci Cor Unum.”" Pastor bonus states that it 1s the function of this Pontifical Council to

stimulate the Christian faithful to participate 1 the mission of the Church by giving

witness to evangelical charity and suppott to the needy.*"

208 CD, no. 12, English translation 1n FLANNERY1, p. 570 [emphasts added].

209 “Jesus and the twelve kept a common purse. The funds from this common purse were used
both for their own needs and for the needs of the poor (Jn 12:6; 13 29) The apostolic church also had
common funds which were used for the poor (Acts 2. 44, 4-34-37). In the name of communion,
collections were made m order to help needy congregations (2 Cor 8:4; Rom 15:26; Heb 13.16).The
‘common purse’ of the disciples has evolved mto the ‘temporal goods of the Church.”” In ROCHE, “The
Poor and Temporal Goods 1n Book V of the Code,” p. 299.

20 GS, no 69, English translation in FLANNERY1, p. 975

211 PB, art. 145 states: “The Pontifical Council Cor Unum shows the solicitude for the needy, 1n
order that human fraternity may be fostered and that the chanty of Christ be made manifest.”

Article 146, 2° supulates that 1t 1s the duty of the Council “to foster and coordinate the mitiatives
of Catholic organizations that labour to help peoples in need, especally those who go to the rescue m the
more urgent crises and disasters, and to facilitate their relations with public international organizations
operating 1n the same field of assistance and good works.”

212 See PB, art. 146.
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The mission of the Church also involves the sanctification of the faithful through

divine worship (c. 834, §1). The munus sanctsficandi requires the use of temporal goods.”"

In order to catry out its munus sanctificand the Church requires ministers, and temporal

214 s
The mission

goods are necessary for their formation (c. 264) and sustenance (c. 281).
of the Church is also fulfilled through the works of the sacred apostolate®”
(establishment of orphanages, hospitals etc.) These apostolates require temporal goods.
Therefore, the proper purposes of ecclesiastical goods 1dentified mn canon 1254, §2 are all
in aid of fulfilling the mission of the Church.

There 1s no agreement among authors whether this list of canon 1254, §2 1s

taxative. Kennedy writes:

Insertion of the word ‘principally’ mdicates, for some, the existence of
other purposes,?'6 while others suggest that the insertion was made solely
because the paragraph speaks generally of the purposes of the Church,
not just of the ownership of temporal goods by the Church, and that the

213 ’SOUZA wrttes: “The divine worship concerns all that concerns the sanctification of the
farthful, which 1s regulated 1n Book IV ‘The Sancufymg Office of the Church.” Thete are a number of
applications for the use of matertal goods m the divine worship, espectally for sacraments and
sacramentals: water for baptism, bread and wine for the eucharnst, oil for confirmation and anomting of
the sick and also for baptism, ordination, consecration of chalices, churches Canon 1215, §2 states that the
bishop should not give permission to build a church untl, among other requirements, he also decides ‘that
the necessary means will be available to build the church and to provide for divine worship.”” In “General
Prnciples Governing the Admimustration of Goods,” p. 470.

24 D’SouzA explamns: “The fiting support of the clergy and ministers has been a practice nght
from the Old Testament. The Levites wete provided for their necessities by the people and they had the
night to certain offerings. The New Testament has many references to the worthy sustenance of ministers.
‘the labourer deserves hus wages’ (Lk. 10:7), ‘now to one who works, his wages are not reckoned as a gift
but as his due’ (Rom 4:4); ‘you go mto the vineyard too and whatever 1s right I will give youw’ (Mt 20.4).” In
1bid. For further study of the remuneration of clergy and other ministers see P GREINER, “Les biens
patotsstasles dans le contexte des diocéses francats,” in L ’Aunée Canontgue, 47 (2005), pp. 37-50. See also
N P. ODCHIMAR, “Decent Support and Social Secunty for the Clergy Under the 1983 Code of Canon
Law,” 1n Phikpprmana sacra, 18 (1983), pp. 511-538

215 The wotk of the sacred apostolate 1s often identified as those works necessary for the
proclamation of the good news of salvation, which 1s primardy dealt with 1n Book III: “The Teaching
Function of the Chutch.” In D’SOUZA, “General Pranciples Governng the Administration of Goods,” p.
470.

216 V. DE PAOLIS, De Bons Ecclesiae Temporahbus: Adnotationes in Codcer: Laber 17, Rome, Gregorian
University, 1986, p. 29; F.G. MORRISEY, “Acquiring Temporal Goods for the Church’s Mission,” p. 591.
ty P q g p P
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putposes of church ownership are, i fact, taxatively stated 27 In any
event, 1n light of the conciliar definition of the apostolate as all actwity of
the Church directed to bringing the world to Chust, 1t would be difficult
to concetve of any ecclesial purpose not included 1n ‘works’ of the sacred
apostolate.?!8

The 2004 Directory for the Pastoral Ministry of Bishops also notes this principal
purposes: “In the administration of goods, always presupposing that justice is observed,
the Bishop concerns himself first of all with providing for divine worship, charity, the
apostolate and the support of clergy: these ends are given precedence over all others.”*"”
Renken points out that goods accumulated “solely for the sake of wealth and security but
not for one of the principal purposes identified in canon 1254, §2, have no right to be
called ecclesiastical goods”® The purpose of owning ecclestastical goods is principally
for the mission of the Church, because all the elements identified in canon 1254, §2
concern the mission of the Church.

In a sumilar manner, canon 114, §1 (CCEOQ, c. 921, §1, §3) says all junidic persons
are ordered for a purpose which is 1n keeping with the mission of the Church and which

transcends the purpose of the individuals.”” Canon 114, §2 says these purposes are

understood as “those which pertain to works of piety, of the apostolate, or of charity,

17 A. MAIDA and N. CAFARDI, Charch Property, Church Finances, and Church-Related Corporations: A
Canon Law Handbook, St. Lows, Catholic Health Association, 1984, p. 10.

218 KENNEDY, “The Temporal Goods of the Church, [cc 1254-1310),” n CLS.A Comm2, p 1455

The coetns tevising temporal goods saw no need to hist multiple specific ends of the Church (e g.,
assistance to misstonattes, the promotion of culture, etc) The group said that “all the other ends that
could be added are nothing but the development of the ends already contamed under the more general
formulation of ‘works of the sacred apostolate and of charty.” See Communicationes, 12 (1980), pp. 396-397.

219 DPMB, no. 188, p. 205
220 RENKEN, Church Property, pp. 22.

221 HITE says that “a junidic person would not be true to 1ts purpose if 1t engaged m purely secular
actvity.” In .4 Primer on Publc and Private Juridsc Persons, p. 6.
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whether spititual or temporal.” The same purposes are asserted in canon 1254, §2. M.

D1 Pietro explains:

The purpose of the public junidic person transcends the purpose of the
individual, i a jundic sense. But the purpose of the public junidic person
in the concrete human situation, 1s dependent on the mtentionality and
the motves that move either the members of the wmwersitas personarum,
constituted as a public junidic person or the moderators of the wmwersitas
rerum, constituted as a public jundic person both of which are
recognizable 1n the larger community.?2

The purposes (goals or ends) of every juridic person must be in agreement with the
misston of the Church. These purposes are works of piety, works of the apostolate, and
works of charity (spiritual or temporal) (c. 114, § 2).” The purposes for the existence of
public juridic persons are the same as the purposes for the ownership of temporal goods
in the Church. This shows that the mission of public juridic petsons is the same as the
mission of the Church.”*

Ecclesiastical goods therefore have an mstrumental value in the Church.

According to DiPietro, they are the

necessary means to fulfill the theological and spiritual ends of the Church.
The general trust oblgations attaching to property are rooted wn the spiritnal and
theologrcal self perception of the Church and its mussion. Ths theological context
governs the mterplay among four concepts of the public juridic person’s
relationship to property that form the basic framework of Book V:

ownership  (domumaum);  stewardship  (despensator);  admmistration
(admumstrator) and trusteeship (fiduccana) (cc. 1256, 1273, 1273-1289 and
1302).2%

222 M. DI PIETRO, Ar Examination of the Unwersitas Rerum and the Unwversitas Personarum of New Puble
Juredse Persons Succeedang to the Healthcare Apostolate of Relygrons Institutes in the United States, Rome, Saint Thomas
Aqumas Pontifical University, 2004, p 228.

225 This canon can be compared with CIC/83, canon 222, §1 (on needs of the Church for which
all the Christian fatthful are bound to offer assistance) and 1254, §1 on the purposes for which the Church
can have temporal good) See RENKEN, Church Property, p. 27

224 D’ SOUZA observes: “Ecclesiastical goods are for the mussion and they cannot be owned and
admunistered in the spirit and logic of profit and accumulation.” In “General Principles Governing the
Admunistration of Temporal Goods,” p. 474. FOX also explamns: “Public junidical persons exist to act, to
perform specified tasks, to fulfill a mission entrusted to it by the Church. The zentzty of the pubhc jundical
person 1s intimately connected with 1ts Church entrusted activity 7 In “Introductory Thoughts,” p. 247

225 M. DIPIETRO, “Public Juridic Persons: Owners and Trustees of Chutch Property,” p 81.
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In addition to these principal putposes of ecclesiastical goods m the Church, one must
also note that the proper administration of temporal goods in the Church helps to
promote certam fundamental human values. Motrisey 1dentifies such values to include

honesty, respect for the intention of the donor, accountabulity, etc.”®

The principal
purposes of temporal goods in the Church are the same as the purposes or ends of
public juridic persons m the Church (cc. 114, §2; 1254, §2). Since public juridic petsons

share in a special way in the mission of the Church, one can say that ecclesiastical goods

are “indispensable” in achieving that mission.

1.8 —The Exercise of the Power of the Diocesan Bishop in Caring for
Ecclesiastical Goods

The diocesan bishop governs the diocese entrusted to him with ordinary,
immediate, and proper power (c. 381).”’ The universal law requires that he urge the
observance of all ecclesiastical discipline (c. 392, §1); he 1s bound to promote the
common discipline of the whole Church and, therefore, he 1s to exercise careful vigilance

so that abuses do not creep into the administration of ecclesiastical goods (c. 392).”* The Code

226 See MORRISEY, “Acquiring Temporal Goods for the Church’s Mission,” p. 590; see also
RENKEN, “The Prnciples Guiding the Care of Church Property,” pp. 136-177.

27 WJ. KING says: “Although canon 381 provides that a diocesan bishop possesses ‘all the
ordinary, proper and immediate power which 1s requred for the exercise of his pastoral office,” we know
that the legal capacity for a bishop to act upon jundic persons other than the diocese itself 1s quite limited
and circumscnbed He 1s by universal law the admunistrator only of the public junidic person of the diocese
[for acts of ordinary admustration more important 1 the light of the economic situation of the diocese,
and for acts of extraordmary administration]. By particular law other jundic persons, pious foundations, or
merely cwvil corporations may be established under hus adminustration. The majonty of ecclesiastical goods
(bona ecclessastica) within a diocesan ternitory do not belong to the jurnidic person of the diocese.” In
“Mandated Diocesan Centralized Financial Service,” p. 331.

228 1B. WATERS explams: “The bishop’s episcopal office obliges him to governance of the
diocese entrusted to his pastoral care, not only m spintualittes but also m temporaliies. Among the
bishop’s vanous duties, he 25 obliged to supervise carefully the administration of all goods that belong to each pansh
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defines the goods of public juridic persons as “ecclesiastical goods” subject to the norms
of Book V and the statutes of the public juridic persons (c. 1257, §1). Ecclesiastical
goods are administered by those identified as their administrators (c. 1279, §1). If these
goods belong to a public juridic person subject to the jurisdiction of the diocesan
bishop, they ate also subject to the diocesan bishop’s careful vigilance (c. 1276, §1).* It
1s, therefore, part of the pastoral duty of the diocesan bishop to care for the ecclesiastical
goods of the public juridic persons subject to him. This care of the bishop 1s part of his
pastoral munus (c. 381, §1). This pastoral munus requires that he use his proper, ordinary,
and immediate power to care for the ecclesiastical goods of the public juridic persons
subject to him. Bishop D. Schnurt points out the danger that could result from a

bishop’s failure to supervise the administration of ecclesiastical goods:

As we are pamfully aware, the Church 1s not mmmune to financial
malfeasance, a fact that has become mcreasingly clear 1n recent months as
financial scandals have been reported from all over the country In fact,
some 1 the media and elsewhere have comed Church finances as the next

m his diocese In order to do this, be o5 entztled to 155ue instructions whenever necessary to ensure that all ecclestastical
goods are safeguarded” In “Bishop’s Responsibility 1n Panish Financial Matters,” in A ESPELAGE (ed ), CL.S.A
Adwsory Openions, 1994-2004, Alexandrna, CLSA, p. 406 [emphasts added] (=WATERS, “Bishop’s
Responsibility 1n Panish Financial Matters”™).

22 See RENKEN, “Penal Law and Fmancial Malfeasance,” in Studia canonica, 41 (2008), p 12
(FRENKEN, “Penal Law and Financial Malfeasance™).

The supervisory role of the bishop 1s crucial to the safeguarding of ecclesiastical goods of the
public junidic persons subject to him. The bishop must therefore ensure that he 1s well informed before he
makes any decisions that the law requuires of him. Concerning this 1ssue, WATERS wntes: “Moreover, the
role of the diocesan bishop’s careful supervision of the temporalittes of parishes cannot simply be limited
to ratification of the decistons of the pansh priests. When an act of admunsstration, which 1s determined by
the bishop’s conference as extraordmary [in the statutes or by the diocesan bishop], 1s to be carried out,
the diocesan bishop cannot merely ratify a parish priest’s decision. Rather, he 1s obliged not only to consult
but also to obtam the consent of both the diocesan finance commuttee and the college of consultors before
he can approve.” In WATERS, “Bishop’s Responsibility mn Parish Financial Matters,” p. 406. Canon 1281
provides that acts of extraordmary administration by adminsstrators of public junidic persons subject to the
diocesan bishop are defined 1n the statutes of the yunidic person or by the diocesan bishop after consulting
the diocesan finance councd 1if the statutes are sient. The same canon further mdicates that all that 1s
required for such an act of extraordmnary admunistration 1s a wrtten faculty from the ordinary. The
required consent of the finance council and the college of consultors, mentioned in canon 1277 apply only
to acts of extraordinary administration by the diocesan bishop, not by admuustrators of public juridic
persons subject to the diocesan bishop. See KENNEDY, “The Temporal Goods of the Church [cc. 1254-
1310],” n CLSA Comm?2, p. 1483
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big scandal for the Catholic Church. A number of articles have appeared
as of late on this topic in vanous newspapers such as the Wall Street
Journal, New York Times, USA Today and Time Magazine. In today’s
environment of the Enrons, Worldcoms, et al., the Church must remain
vigilant. It must continuously seek measures and procedures that can
better ensure that the montes and resources are bemng expended in
accordance with the mtention of donors and benefactors.23?

Bishop Schnutr makes a series of recommendations to diocesan bishops, among which
are the “more active involvement and accountability of parish finance councils, and
training for its members, diocesan policies on conflicts of intetest, parish internal control
questionnaires, and internal audits of parishes.””' These recommendations are all means
that can be employed by the diocesan bishop to care for ecclesiastical goods of public
juridic persons subject to him. In this way the diocesan bishop can prevent abuses from
creeping into the administration of ecclesiastical goods (c. 392, §2).

In order to fulfill this pastoral munus of caring for ecclesiastical goods, the
diocesan bishop is empowered to promulgate laws and general decrees, issue singular
administrative acts, publish instructions, and to use other legitimate administrative
means. In view of what was discussed above, the diocesan bishop’s exercise of
legislative, executive, judicial, and administrative power specifically in caring for

ecclesiastical goods will now be examined.

230 D.M. SCHNURR [USCCB Treasurer], “Memorandum” to All Bishops on “Pansh Fiancial

Governance,” 23 March, 2007, mn http://www.usccb.org/finance/parshfinancialgovernance.pdf,

(=SCHNURR, “Panish Financial Governance); see also RENKEN, “Penal Law and Fimancial Malfeasance,”
pp- 5-6.

231 SCHNURR, “Parish Financial Governance.”

232 See RENKEN, “Penal Law and Financial Malfeasance,” p. 6.
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1.8.1 — The Exetcise of the Legislative Power of the Diocesan Bishop in Caring
for Ecclesiastical Goods

The fifth principle for the revision of the Code of canon law stated: “The
importance of particular legislation should be more accurately described in the new Code
of Canon Law, especially in the matter of temporal administration, since the control of
temporal goods must be governed for the most part by the laws of the respective nations
concerned.”® Following this recommendation, the Code makes provision for the
promulgation of particular laws with special reference to temporal goods.”* Canon 1287,
§2 says norms regulating the administration of ecclesiastical goods are fo be determined by
particular law. In some cases the diocesan bishop, who is the only legislator 1n his diocese
(c. 135, §2; 391), is mandated by the Code to employ dus particnlare™ to regulate the
administration of ecclesiastical goods:

1. Canon 1277 prescribes that he define acts of ordmary diocesan
admumstration “which are more important 1 hght of the economic
condition of the diocese”;

2. Canon 1281, §2 mandates lum to determme acts of extraordinary
admunistration for public jundic persons subject to him (unless their
statutes already define such acts),

3 Canon 1287, §2 requires hum to promulgate particular law determining
how admimsstrators render an account to the faithful concerning goods
offered by them to the Church;

4. Canon 1303, §1, 2° prescrbes that the diocesan bishop issue norms

defining the conditions, 1n addition to those found m the universal law,

236
for the establishment and acceptance of non-autonomous foundations.

3 Communicatrones, 1 (1969), pp. 80-81, English translatton 1 HITE, Reading Cases, p. 75.

23+ See ] RENKEN, “Particular Laws on Temporal Goods,” in Studses tn Church Law, 4 (2008), pp.
447-454 (=RENKEN, “Particular Laws on Temporal Goods”).

25 Jus particulare could esther be legislation (%x) or a general admumstrative decree (which falls
within the categoty of ). Concerning the promulgation of particular law see ] M. HUELS, “Ecclestastical
Laws,” 1n CLSA Comm2, pp. 55-85. HUELS explams: “A law must be enacted according to the necessary
legal formalities. The text of the law must be drafted mn wnting, approved by the legislator, dated, and
signed. Then, the law must be promulgated according to the requirement of canon 8. Finally, the law goes
mnto effect on the established date.” In 1bid., p. 57.

236 RENKEN, “Particular Laws on Temporal Goods,” pp. 447-448.
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Other canons are facultative, which allow (but do not require) the diocesan bishop to

establish particular laws:

1.

Canon 1263 says after he has heard the presbyteral council and diocesan
finance council, he may establish legislation imposing a moderate tax for
diocesan needs upon public jundic persons subject to him, and an
extraordinary and moderate exaction in cases of grave necessity upon
other physical and jundic persons;

Canon 1266 provides for situations where the diocesan bishop may,
through the promulgation of particular law, determine collections for
spectfic parochial, diocesan, national or universal projects,?’

Canon 1274 says the diocesan bishop may promulgate particular law
establishing various financial mstitutes (e.g, for clergy support, for social
security of clergy, for non-ordamed diocesan personnel, for poorer
dioceses, etc ),

Canon 1284, §2 says the diocesan bishop may require that administrators
of public junidic persons subject to him to prepare annual budgets of
projected mncome and expenses;

Canon 531 says, after the diocesan bishop has recetved the counsel of the
presbyteral council, he may 1ssue particular law concerning the allocation

of offerings on the occaston of parochal functions and the remuneration

of the clenics performing these functions 28

The diocesan bishop, as the chief shepherd of the diocese, can promulgate law

for the good of the community (c. 391, §1). Though the Code does not mandate the

promulgation of these laws, the bishop, judging the particular needs of his diocese, may

decide to promulgate laws requiring:

1.

That each pansh sends the names and professional qualification of the
members of the pansh finance council, the dates they met, the dates on
which pansh budgets were approved to the diocesan bishop or diocesan
finance council;

27 Although the canon uses a broad term “local ordmary,” we know that only the diocesan
bishop can promulgate laws for the diocese (see cc. 391, §1, 135, §1). We must also note that the Code
makes several provisions for the possibility of bishops’ conferences promulgating particular law for their
terratory. Such a law will definitely have to meet the criteria of canon 455. For further study of the general
decrees of episcopal confetences see A. J. ASANBE, The Authonty of the Diocesan Bishop and the Decrsions of the
Conference of Bishops in the Laght of Recent Studres: An Apprassal of Canon 455, §4, JCD thests, Rome, Universttas

Urbantana, 1996.

238 See RENKEN, “Particular Laws on Temporal Goods,” pp. 449-450.
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2. That the prior wrtten permussion of the local ordinary be required before
a special collection 1s gathered m the church or oratortes (other than those
mn which the local ordinary can order a spectal collection for specific
parochal, diocesan or national projects: c. 1266);

3. That the prior wntten consent of the diocesan bishop be recerved before
capital campaigns are cartied out by any public junidic person subject to
the diocesan bishop;

4. That the administrators of ecclesiastical goods subject to the diocesan

bishop receive the prnor consent of their finance councils before
petforming ordinary acts of administration which ate more important n
light of the economic condition of the jundic person,

5 That certarn lmits be established concerning donattons which an
admiunistrator of ecclesiastical goods can make for pious and charntable
purposes from non-stable patrimony;

6 That administrators recetve prior consent or consultation from others
when performing certain acts of alienation or transacttons which may

harm the patrimomial conditton of the public jundic person Such
particular law should further define precisely the nature of such acts.??

1.8.2 — The Exercise of the Executive Power of the Diocesan Bishop in Caring
for Ecclesiastical Goods

The diocesan bishop exercises his executive power to care for ecclesiastical
goods whenever he 1ssues general administrative norms and singular administrative acts
that telate to temporal goods. The following are examples of the exercise of executive
power of the diocesan bishop 1 caring for ecclesiastical goods:

1. To refuse permission, in matters of greater importance, for a

public juridic person to accept offerings (c. 1267, §2;**
CCEQ, c. 1016);

2. To gwve permission for a public jurtdic person to accept
offerings burdened by a modal obligation or condition (c.
1267, §2);

3. To 1ssue spectal instructions, within the limits of universal

and particular law, for the entite matter of the

239 See 1bud., p 449.

240 The act that 1s 1ssued 1s a singular admumstrative decree that makes a decision and must follow
the provisions of CIC/83, canons 35-58.
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administration of ecclesiastical goods (c. 1276, §2,*'CCEO, <.
1022);

4, To intervene m the case of the negligence of an administrator
(c. 1279, §1; CCEO, c. 1023);

5. To appoint suitable persons for a term of three years,
renewable, to admunister the goods of pubhlic junidic persons
subject to him if no other administrator 1s 1dentified by law,
the charter of the foundation, or the statutes (c. 1279, §2);

6. To give the written faculty for administrators to place valid
acts of extraordinary admunistration (c.1281, §1; CCEO, c.
1024);

7. To gtve consent for an admunistrator to mvest money which
remains after expenses and which can be set aside usefully
for the purposes of the juridic petson (¢ 1284, § 2, 6°;
CCEQ, c. 1020, §§1-2; 1028);

8. To demand that goods held 1n trust be safeguarded (c. 1302,
§2);
9, To give written permission for a junidic person to accept a

foundation validly (c. 1304, §1; CCEO, c. 1048, {§2 & 3);

10. To render prudent judgment, after hearing those concerned
and his own finance council, on the mvestment of money and
movable goods assigned to an endowment (c. 1305, §1;
CCEQ, c. 1049);

11. To reduce Mass obligations because of diminished revenues if

this power 1s expressly given to hum in the charters of the
foundation (c. 1308, §2; CCEO, c. 1052, {§1-5);

12. To transfer, for an approprate cause, the obligations of
Masses to days, churches, or altars different from those
determined in the foundations (c. 1309; CCEO, c. 1053);

13. To reduce, moderate, or commute the wills of the faithful for
plous purposes, for a just and necessary cause, if the
founder has expressly entrusted this power to him (c. 1310,
§1; CCEO, c. 1054);

2 The 1ssuing of an istruction 1s an exercise of executive power governance and thus must
follow the norm of CIC/83, canon 34



The Power of the Diocesan Bishop in Caring for Ecclesiastical Goods

14.

15.

16.

17.

18.

19.

20.

21.

To lessen obligations (other than Mass obhigations) imposed
by founders when their fulfillment, through no fault of the
administrators, has become impossible because of dimunished
revenue; the ordinary must first hear those concerned and his
own finance council, and must mtend to preserve the
intention of the founder as much as possible (c. 1310, §2);*?

To appoint a pastor who 1s to admunister the goods of the
parish (cc. 522; 532);

To appomt the diocesan finance officer who administers the
goods of the diocese under the authonty of the bishop (c.
494, §3);

To appomt members of the college of consultors who are to
assist 1 the admunistration of ecclesiastical goods of the
diocese (cc. 502; 1277);

To establish the diocesan finance counci which 1s to assists 1n
the administration of the ecclesiastical goods of the diocese
(cc. 492-493; 1263; 1277; 1281, §2; 1292, §1; 1295);

To establish the presbyteral council which assists 1 the
admunistration of the ecclesiastical goods of the diocese (cc.
495-501; 1263);

To remove a pastor from office because of poor
admunstration of temporal affairs when this causes grave
damage to the Church (c. 1741);

To designate some of the ecclesiastical goods belonging to
the diocese as stable patrimony, and to grant permussion for
administrators of public juridic persons subject to hum to
make such a deslglrlat:lon.z43

82

1.8.3 — The Exercise of the Judicial Power of the Diocesan Bishop in Caring for
Ecclesiastical Goods

The judicial power of the diocesan bishop is to be exercised according to the

norm of law (c. 391, §1). This power 1s to be exercised for the pastoral care of the

242 See RENKEN, “The Principles Guiding the Care of Church Property,” pp 144 147

2 Thus 1s certainly not an exhaustive lists
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diocese (c. 381, §1). Such pastoral care includes the exercise of the judicial power of the
diocesan bishop to ensure that abuses do not creep into the admunistration of
ecclestastical goods (c. 392, §2), and that ecclesiastical goods are used for the proper
purposes of the Church (c. 1254, §2). The diocesan bishop on some occasions exercises
his judicial power to care for ecclesiastical goods through his tribunal (c. 1427, §3).

Canon 1419, §2 says: “If a case concetns the rights ot temporal goods of a juridic

person represented by the bishop, the appellate tnbunal judges 1n first instance.” This
canon provides for adjudication of cases that concern ecclesiastical goods of junidic
petsons represented by the diocesan bishop. The diocesan bishop who moderates the
appellate tribunal exercises his judicial power through this means. Although the diocesan
tribunal cannot adjudicate cases nvolving diocesan property, the appellate tribunal
adjudication 1s no doubt an occasion of exercise of judicial power to care for
ecclestastical goods.

Canon 1427, §3 says: “Finally, 1f the controversy arises between physical or

junidic religious persons of different religious mnstitutes or of the same clerical mstitute of
diocesan right or of the same lay mstitute, or between a religious and a secular cleric or
lay petson or a non-religtous juridic person, the diocesan tribunal judges imn first
mstance.” The controversy between physical persons, or between religious institutes of
diocesan right may mvolve temporal goods ot ecclesiastical goods of the religious
wmstitute. By providing that the diocesan tribunal adjudicate these cases identified by
canon 1427, §3 the legislator further provides ecclesiastical means by which the diocesan
bishop can exercise his judicial power to care for ecclestastical goods. Furthermore,
public junidic persons (e.g., pamshes, schools that have been given public jundic

personality, religious mstitutes of diocesan night, etc.) may have controversies concerning
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property resolved in the diocesan tribunal, if it is competent to hear such cases (cc. 1427,

§3)244

1.8.4 — The Exercise of the Administrative Power of the Diocesan Bishop in
Caring for Ecclesiastical Goods

Whereas executive power is necessary to place administrative acts, both general
and singular in character, not all acts of administration require executive power. Some
technical aspects of the acts of administration of ecclesiastical goods which pertain to
general governance of a community do not commonly require an exercise of the power
of governance. They are, rather, an exercise of the ordinary, proper, immediate power of
the diocesan bishop used 1n fulfilling the pastoral zunus identified in canon 381.

The following are examples of the diocesan bishop’s exercise of administrative

power n caring for ecclesiastical goods:

1. To petform acts of administration which are more important 1n the light
of the economic situation of the diocese; to place act of extraordinary
admunistration (c. 1277),2%

2. To petform acts of alienation and other acts harmful to the patrimonial
condition of a junidic person of a religious msttute of diocesan nght (c.
1295);

3 To alienate certamn relics (c. 1190, §2; CCEO, c. 887, §1; 888);

4. To raise funds for any pious or ecclesiastical mnstitution or purpose (c.

1265, §1; CCEO, c. 1015);

24 Canons 1496-1499 provide for mstances where a judge could place some resttamnt on
another’s exercise of right. Withmn such a judicial forum, the judge could sequestrate ecclestastical goods of
a public jundic person that 1s 1 debt (c. 1497, §2). He could even place a sequestration on the exercise of
the night of the public junidic person (cc. 1498-1499). These are mstances where judicial power of the
diocesan bishop 1s exercised through the judges of hus tribunal to care for ecclestastical goods For an mn-
depth study of sequestration, see M. A. ORTIZ, “Actions and Exceptions in Particular [cc 1486-1499],
ExComm, vol. IV/1, pp. 1042-1050

#5Although the law establishes m canon 494, §3 that the diocesan finance officer admimster the
goods of the diocese under the authonty of the diocesan bishop, there 1s nothing mn the Code that
prohibits the diocesan bishop from administering the ecclestastical goods of the diocese. However, 1t will
be prudent to allow the diocesan finance officer to carty out acts of ordinary admumstration m the diocese.
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5. To accept a gift [a contract] to which 1s attached a condition or a modal
obligation c. 1267, §2; CCEO, c. 1016),

6. To 1nitiate ot contest a lawsuit on behalf of a public jutidic person 1 civil
court (c. 1288; CCEO, c. 1032);

7 To alienate goods (c. 1291; CCEQ, c. 1035, §1);

8. To abenate divisible goods, some of which were previously alienated
(1292, §3; CCEO, c. 1036, §1; 1038);

9 To lease church goods (¢ 1297);

10. To sell or lease ecclesiastical goods to their own admunsstrators or to thetr
relatives up to the fourth degree of consangunity or affinuty (¢ 1298;
CCEO, c. 1041),

11. To accept a foundation for a junidic person (c. 1304, §1; CCEO, c. 1048,
§§2 &3).246

CONCLUSION

This chapter has examined the power of the diocesan bishop within the broader
understanding of “power mn the Church.” The diocesan bishop’s power comes both
from the sacrament of orders and from the conferral of a canonical mission. His power
is exercised for the fulfillment of the mission of the Church, a mission 1 which all
Christ’s faithful are called to participate.””

Our study so far has shown that public junidic persons act in the name of the
Church and assume a principal role in the fulfillment of the mission of the Church. This

is precisely why the goods of public juridic persons are subject to the universal law

246 RENKEN, “The Prnciples Guiding the Cate of Church Property,” pp. 146-147.

27 DPMB no. 59, p. 69, states: “The ecclestology of communion requires the Bishop to mvolve
all Chrnstians in the one misston of the Church. In fact all Christians, individually and collectively, have the
night and the duty to cooperate in the mission which Christ entrusted to hus Church, each according to his
own particular vocation and gifts received from the Holy Spuat. In those things not essential to the
common good, the baptized justly enjoy freedom of opiuton and of action. In governing the diocese the
Bishop should willingly recogmize and respect this healthy pluralism of responsibility and this just freedom,
whether of persons or associations. He should gladly communicate to others a sense of responsibility, both
mdividual and collective, and he should encourage this m those who hold office 1 the Church, showing
them his full confidence; mn this way they will accept and fulfil with zeal the tasks that fall to them by virtue
of canon law or their vocation.”
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contained 1 Book V Smce all laws 1 the Church are geared toward the salvation of
souls (cf. ¢ 1752; CCEO, c. 1400), we can also confidently say that laws regulating
ecclesiastical goods are also for the salvation of souls, since these laws serve to ensure
that the Church has the means for a befitting worship, for remuneration of 1ts ministers,
for works of the apostolate, and also for rending help to those who are i need.

We also saw that there 1s a correlation between the mission of the Church and
the purposes for owning ecclesiastical goods. The purposes for which the Church
legitimately owns temporal goods are related to the mussion of the Church. The mission
of the Church 1s the mandate given by Chrnst to all Chnst’s faithful to go and proclaim
the gospel to all nations The practical fulfillment of this mission lies 1n the functions of
sanctifying, teaching, and governing in the Church Ecclesiastical goods help fulfill this
misston. Given the mmportance of ecclesiastical goods for the mussion of the Church, we
then examined specific ways 1 which the diocesan bishop (who as the vicar of Christ n
the diocese has a prncipal task of ensurng that the mussion of Chrust 1s propetly
fulfilled) exercises his power to care for the ecclesiastical goods of public juridic persons
subject to him.

The role of the administrator of ecclesiastical goods 1s very crucial to ensuring
that ecclesiastical goods are used for their proper purposes. Although the diocesan
bishop 1s to care for ecclestastical goods of public junidic persons subject to him, he 1s
not their adminstrator (c. 1279, §1) The admistrator of each public junidic person 1s
responsible for all the acts 1 e, acquisition, possession, adminstration and alienation (see
c. 1254, §2) of carng for ecclesiastical goods. We shall in the next chapter study who the
administrator 1s and what constitutes the munus of the adminstrator of ecclesiastical

goods.



Chapter Two

The Role of Administrators in Caring for Ecclesiastical Goods
Introduction

The role of an administrator of ecclesiastical goods is important in the life of the
Church. This is because he or she administers the property of a public juridic person. In
order to understand the role of the administrator in caring for ecclesiastical goods, we
need to be aware of what it means to administer. The term adwunistrare has both strict
and broad connotation.! The strict meaning of the term means the activity of the
admunistrator to preserve, nourish, and invest goods already acquired, 1e., acts of
admunustration (cc. 1273-1289). The broad meaning of adwinistrare entails all the activity
of the admunistrator as the representative of the public juridic person (cc. 118, 1279, §1).
F. Coccopalmerio points out that the concept of adwumistrare 1s broader than acts of

administration. He says to adminuster 1s to

carry out the activittes aimed at using ecclesiastical goods for the purposes
of the jundical person to whom they belong. Therefore, we can imndicate
the followmng fundamental activittes (pursuant to the norms of book V,
particularly cc. 1281ff): recogmize what those goods are, and their
condition (cf. c. 1283, 2): -acquire or alienate property; -dispose of goods

! The Pontifical Council for Legislattve Texts explammed the different meanings of the term
adpnnistrare as used m the Code. It noted that the term “administration” has a double meaning 1n the Code,
which one must carefully distngush® “(1) ‘Admustration’ can indicate the function proper to
ecclestastical authonty — different from the function of legislating and judging — consisting 1n placing acts of
governance m respect to the law. e g, singular admnistrative acts which include singular decrees and precepts,
rescripts, pnvieges, and dispensations (see canons 35-93). Admumustration here refers to the power of
governance. (2) ‘Admunistration’ can also refer to economic actions, which seek to conserve, to make to
bear fruit, and to better a patimony. The Legislator uses the term 2z both senses 1n the Code. For example,
when he 1s regulating an admimstrative act 1n Book I, he 1s evidently makimng reference to the first meantng of
‘admunistration;’ when, however, he establishes 1 canon 1279 the need for a public juridic person to have
an administrator, he 1s adopting the second meaning of ‘admurustration.’

“It 1s important to recall this distinction when examining Book V, and 1n particular 1ts Tite IT on
“the admimstratton of goods,” since there the Legislator 1s adopting both senses of the term
“admunistration” 1n relation to ecclesiastical goods. Concretely, when canon 1273 identifies the Roman
Ponuff as the supteme admunstrator of ecclestastical goods, 1t 1s referring to zhe proper jurisductzon of the Pope
in the Church and, therefore, over the goods of public juridic persons destined for the proper purposes of
the Church, as well as to an admmstrative function of an economuc type founded on domunative power over
goods.” In PONTIFICAL COUNCIL FOR LEGISLATIVE TEXTS, Note La fungtone dell'antorsta ecclesiastica sur bens
ecclestasticr, 12 February 2004, i Communicationes, 36 (2004), p. 26 [emphasts added], English translation by
J.A. RENKEN, “The Parochus as Adminsttator of Parish Propetty,” in Studia canonsca, 43 (2009), p. 492

87
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for vanous purposes; -preserve, restore, or transform goods; -draft and
preserve the documents relative to the admunistration of goods by

rendenng an account to the local ordinary.”

The importance of administering ecclesiastical goods is further underscored by the
extensive treatment that the legislator gives to the subject matter. In fact the whole of
Book V could be called “norms for the administration of ecclesiastical goods.” The
competent authority designated as “administrator of ecclesiastical goods” is empowered
by both universal and particular laws to carry out the task of administering the
ecclesiastical goods of a public juridic person (cc. 118; 494, §3; 532; 1279, §1). Broadly
speaking, the administrator administers ecclesiastical goods by catrying out the acts of
acquisition, possession/retention, administration, alienation and contracts, on behalf of
the public juridic person.’

In this chapter we shall examine the role of the administrator of ecclesiastical
goods. The task of administering ecclesiastical goods mvolves the four aspects of full
dominium identified in canon 1254, §1. The role of administrators of ecclesiastical goods
shall therefore be examined along this line. We shall first discuss the role of the Supreme
Pontiff who is also the supreme administrator of all ecclesiastical goods (cc. 331; 333, §1;
360; 1273). Since the Code provides for the participation of some otgans in the
administration of goods, this chapter shall also study the role of the college of

consultors, the presbyteral council, and the finance council in this matter.

2 F. COCCOPALMERIO, “Particular Churches,” in ExComm, vol. 11/2, p. 1180.

3 We are using “administration” in a broad sense hete because 1t is obviously not true that to
administer (in the strict sense of canons 1273-1289) 1s a means by which goods are acquured.
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2.1 — The Administrators of Public Juridic Persons

Canon 118 states: “Representing a public juridic person and acting in its name
are those whose competence 1s acknowledged by universal or particular law or by its own
statutes. Representing a private juridic person are those whose competence is granted by
statutes.” This canon has no parallel either in the Eastern Code or the 1917 Code.” The
canon implies the fact that juridic persons have rights to exercise and an obligations to
fulfill (c. 113, §2). They are capable of acquiring, retaining/possessing, administeting, and
alienating temporal goods (c. 1255); they can vindicate their rights before an ecclesiastical
tribunal (c. 1400, §1, 1°).° However, juridic persons as artificial constructs of the law
need physical persons to act on their behalf, whether these be individuals or groups. The
competent person to represent a juridic person is mostly designated by law, especially
when it 1s a case of a public juridic person whose personality is conferred by the law
ttself. The Code, for example, designates the diocesan bishop as the juridic representative
of the diocese in all affairs of the diocese (c. 393), the pastor or parochial administrator
for all junidic affairs of the parish (cc. 532; 543, §2, 3°), and the rector of a seminary for
all the affairs of the seminary (c. 238, §2). When the law does not designate the juridic

representative, the statutes of the juridic person should make such designation.’

+ G.L. CASTRO notes: “It ts important to remember m this respect, that 1 the Code the norm of
c. 100 of the CIC/7917 has not been mcluded, which went back to the golden period of classical canon
law (cf. X 1, 41 and 3), according to which ‘personae morales stve collegiales sive non collegiales
monornbus aequiparantur.” This norm mmposed the submussion of the activity of juridical petsons to
preventive controls (authorizations) and successive controls (approvals), whose omission could lead to the
annulment of the acts, controls that still exist today, even though they are no longer required as a general
rule, can be made use of by particular and statutory norms.” In “Jundical Persons,” mn ExComm, vol. 1, p.
774.

5 See R.T. KENNEDY, “Physical and Jundic Persons,” m CLSA Comm?2, p. 164.

¢ CASTRO wrtes: “The mdividuation of the person that represents the entity and manifests 1ts will
to the extenor appears as a necessary requirement for the approval of the statutes on the part of the
competent ecclestastical authonty and, consequently, for the recognitton itself of the juridical person.
Otherwise, 1t 1s understood that, without the representative 1t would be as though the public ot private
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One of the consequences of this juridic representation is that the roles of the
authorities are clearer than they were before. It also enforces the principle of subsidiarity
which is one of the principles for the revision of the Code.” The diocesan bishop, for
example, 1s not the jundic representative of the parish, even though the diocese may

have a single civil representation by the charter of sole corporation. Kennedy remarks:

The apparent simplicity of canon 118 masks a source of tension between
diocesan bishops and pastors or others who, by law of the Church or by
statutes, ate said to represent and act in the name of a jundic person 1n
places where the civil-law structure of a diocese does not mirror the
canonical structure. Where a diocese 1s avilly structured as a corporation
sole, for example, as m many dioceses i the Umted States, all, or nearly
all, church-related assets are considered to belong to a single corporation
whose sole representative 1s the diocesan bishop He, and he alone, acts

8
for the corporation.

Kennedy cautions that this method of holding title to church property is incompatible

with canon law, and the Holy See has long disapproved of this method.” He concludes

juridical person did not have a voice: It would find itself incapable of manifesting 1ts will and of
participating 1n the formation of a junidical relationship ” In “Jundical Persons,” m ExComm, vol. 1, p. 775.

The jundic representative 1s not always the sole adminustrator of the juridic person. For example
the diocesan finance officer 1s an administrator of ecclestastical goods of the diocese but he 1s not the
juridic representative of the diocese

7 See Communicationes, 14 (1982), p. 199.
8 KENNEDY, “Physical and Jurnidic Persons, [cc. 113-123},” 1n CLS.A Comm?2, p. 164.

% See SACRED CONGREGATION Private letter, 29 July 1911, English translation in C1.D, 2 (1956),
pp- 443-445.

The Sacred Congregation for Council 1 a private letter to the Bishops of United States on 19
July 1911 explained that the “pansh corporation” is the preferred method to hold title to, and to
admunuster, church property:

“l1 Among the methods which now are 1 use in the United States for holding and administerning
church property, the one known as Parzsh Corporation 1s preferable to the others, but with the conditions
and safeguards which are now 1n use mn the State of New York The Bishops therefore should immediately
take steps to mtroduce this method for the handling of property m therr dioceses, if the civil law allows 1t.
If the cvil law does not allow it, they should exert their mfluence with the civil authomnities that 1t may be
made legal as soon as possible.

“2 Oanly 1n those places where the civil law does not recogmize Parzsh Corporations, and until such
recogmutton 1s allowed, the method commonly called Corporation sole 1s allowed, but with the understanding
that 1n the administration of ecclesiastical property the Bishop 1s to act with the advice, and 1n more
tmportant matters with the consent, of those who have an interest m the premises and of the diocesan
consultors, this being a conscientious obhigation for the Bishop m person.

“3. The method called u fee semple 1s to be entirely abandoned.”
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that “whatever the civil structure, every effort should be made to see that the laws of the
Church regarding the official representation of parishes and other juridic persons in all
juridic affairs are farthfully fulfilled.”"

Castro says that in representing the juridic person, the representative must act in

accord with the will of the juridic person.

It can occur that the representative may not be only the organ of
external manifestation of the entity, but also an organ of formation of that
will. Several cases can be concerved to that purpose. that the organ of the
formation of the will of the juridical person might comcide completely

S. M. BAINBRIDGE and AARON H COLE recently noted some of the dangers mherent in the
corporation sole structure of diocesan property. These authors write. “It 1s impossible to square the use of
the corpotation sole with canon law, and mcorporation as a corporation sole exposes the assets of parshes
and other junidic persons, which 1n canon law are the property of such persons, to the claims of creditors
of the diocese” In “The Bishop’s Alter Ego Enterpnise Liability and the Catholic Prest Sex Abuse
Scandal,” 1 Journal of Cathole Legal S tudses, 46 (2007), pp. 77-78.

A recent letter from the APOSTOLIC NUNCIO to Canada stated clearly that the diocesan
corporation sole model to hold parish property 1s mncompatible with canon law-

“Acknowledging that the diocese has an obligation in justice to a victim of abuse, 1t 1s
nevertheless equally true that the diocese has an obligation i justice to the rest of the farthful of the
diocese; these two cannot be mutually exclusive [ | Since the corporation soke 1s 1n fact ncompatible with the
canonical autonomy of the pansh, it appears necessary that all dioceses having their bishop holding the
cavil status of a corporation sole look sertously at changing 1t [. ] This means re-establishing the primacy of
Canon Law in the financial structure of the dioceses [ 17 In Letter of the Apostolic Nunciature, Prot. N
6088/05, 14 December 2005.

For an in-depth discussions on the cvil legal structuring of panshes, see P ]J. BROWN, “Square
Pegs 1n Round Holes: Toward a Better Model of Parish Civil Law Structures,” m The Jurist 69 (2009), pp.
261-310 (=BROWN, “Square Pegs 1n Round Holes”); M. E. CHOPKO, “An Overview of the Parish and the
Civit Law,” m The Jurist, 67 (2007), pp. 194-226; R L. KEALY, “Methods of Diocesan Incorporation,” m
CLSA Proceedings, 48 (1986), pp. 163-177; W.]. KING, “The Corporation Sole and Subsidrarity,” m CILS.A4
Proceedings, 65 (2003), pp. 107-134; M J. O’BRIEN, “Instructions for Parochial Temporal Admmistration,” 1n
Catholic Lawyer, 41 (2001), pp. 131-136.

10 KENNEDY, “Physical and Jundic Persons, [cc. 113-123],” 1n CLSA Comm2, p 164 BROWN
wrttes: “If corpotation sole 1s chosen for parnshes, as was recently done m the Diocese of Sacramento,
presumably the pastor and his successors (that 1s, the office of pastor) will be named as the corporation
sole. In terms of parish governance, this accords well with canon 532 (‘In all junidic affairs, the pastor acts
in the name of the pansh according to the norm of law’), and the pastor 1s still subject to the authonty of
the bishop canonically (c. 519). Civilly, however, does this mode of orgamzation grant too much
mdependence to the pastor mn the admiistration and governance of the parish? Although he 1s subject to
the bishop 1n canon law, would cawil law enforce the bishop’s authonty if a pastor acts contrary to the
bishop’s wishes or directives? [ .. | Furthermore, as with any cvil corporation, if the corporation sole fails
to operate according to the norms of civil law (for mstance, by falling to hold regular meetings, or keep
careful minutes and reports, etc.), civil authonties may disregard the corporate form when addressing
tssues involving the temporal and civil affairs of the pamsh. Thus, when corporation sole 1s used for
patishes, 1t 1s especially important to delineate carefully the limitations on corporate powers 1 the articles
of mcorporation and by-laws and place prudent restrictions m the deeds to real property, etc.” In “Square
Pegs in Round Holes,” p. 290.
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with that of its external manifestation; or 1t might not coincide at all; or 1t
could comcide m part because the formatton of the will might be
produced through a complex procedure (e.g., a collegial act), in which a
plurality of subjects participate, but after the will 1s externally manifested
by a representative that has partictpated 1n the formation of the wishes of
the entity.

In all these cases, even when the subject that represents the
entity ad extra and manifests its will comncides with the organ of its
formation, 1t 1s necessary always to distinguish the two instances, that of
formation and that of extertorization of the will, and to assess its correct
formation, possible defects, and the consequent responsibilities.!!

In a related vein, we can recognize that the presbyteral council, the college of consultors,
and the diocesan and the parish finance councils are organs that help express the will of
the public juridic person. These organs are not, however, the subject of expression of the
will of these public juridic persons; this subject always remains the designated
representative of the public juridic person. The representative of a juridic person must
act according to the purpose for which a juridic person was established. Moreover, not
all actions of the representative can be imputed to the juridic person. Only those acts
which comport with the conferred mandate can be imputed to the juridic person.”

The ownership of ecclesiastical goods is vested 1 the public juridic person that
lawfully acquired them. The administration of goods 1s one of the essential aspects of the
ownership of goods (c. 1254, §1). The canons on the administration of goods in the 1983
Code are essentially organized in a hierarchical way.” This organization begins with a
declaration that the Roman Pontiff is the supreme administrator of all ecclesiastical

goods (c. 1273); this is followed by norms on administration by diocesan bishops and

11 CASTRO, “Junidical Persons,” in ExComm, vol. 1, p. 776.

12 See tbid. For a study on the lability of the action of the representative of a public juridic
petson, see C.J. FLOWERS, “Liability Issues for Related Church Entittes,” 1n Public Ecclesiastical Juridic Persons
and thezr Civelly Incorporated Apostolates (e.g., Umwersitees, Healthcare Institutions, Social Service Agencies) in the Catholic
Church in the US A.: Canoncal-Cavrl Aspects: Acts of the Colloguinm, Rome, Pontifical University of St. Thomas
Aqumas 1n Rome, 1998, pp. 97-179.

13 See R.T. KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 1n CLSA Comm2,
p- 1474 (=KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 1 CLS.A Comm?).
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other ordinaries (cc. 1274-1278); and finally these are followed by norms on
administration by persons other than ordinaries (cc. 1279-1289)."

Canon 1279 identifies the proper administrator of ecclesiastical goods. It states:

§1 The administration of ecclesiastical goods pertains to the one
who immediately governs the person to which the goods belong unless
particular law, statutes, or legitmate custom determine otherwise and
without prejudice to the right of the ordinary to intervene 1 case of

15
negligence by an administrator.

§2. In the admimstration of the goods of a public juridic person
which does not have 1ts own administrators by law, the charter of the
foundation, or its own statutes, the ordmary to whom 1t 1s subject 1s to
appoint suitable persons for three years; the same persons can be
reappointed by the ordmary.

This canon sets forth the general principle that ecclesiastical goods are administered by
those persons who immediately govern the public juridic person which owns them. The
Code identifies several administrators of ecclesiastical goods. For example, the
administrator of the ecclestastical goods of a parish is its pastor (c. 532)."° The diocesan

finance officer is the routine administrator of the ecclesiastical goods of the diocese (c.

14 See 1bud.

15> There are two different English translations of the first paragraph of this canon. The onginal
Latin states: “Admunistratio bonorum ecclestasticorum e1 competit, qui immediate regit personam ad quam
eadem bona pertinent, ms1 alud ferant s particulare, statuta aut legitma consuetudo, et salvo ure
Ordmaru mterventend: 1n casu neglegenttae admunustratorss.” The ExComm (CLSGBI) translates the first
line as “the admuustration of ecclestastical goods pertams to the one with the direct power of governance over the
person to whom the goods belong,” while the 1999 CILS.A translates it as “The admunistration of
ecclestastical goods pertains to he one who 1mmediately governs the person to which the goods belong.” The
CLSA translatton 1s the better translatton because the Latin does not 1 any way use the word potestas 1n
relation to the verb reg. In fact, nowhere 1 this canon 1s the power of governance mentioned. The
adminustration of ecclesiastical goods 1s not carried out solely with the power of governance, as we have
argued m chapter one. The adminustrattion of ecclestastical goods entails the exercise of the power of
governance but 1s not co-terminus with the power of governance

16 T. GREEN poses the possibility of the appomtment of a parsh finance officer to assist 1 the
administration of parochial ecclestastical goods. In “Shepherding the Pattimony of the Poor: Diocesan and
Pansh Structures of Financial Admumistration,” m The Jarusz, 56 (1996), pp. 709, 710, 732-734. It must be
understood, however, that such a figure would not diminish the role of the pastor who must remam the
one who represents the patish 1n juridic matters and sees to the administration of parochial goods (c. 532)
See also P. GREINER, “Les biens des parotsses dans le contexte des diocéses francats,” in L année canonigue,
47 (2005), pp. 41-42.
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494, (3), under the authority of the diocesan bishop who governs the diocese (see cc.
369; 393).

Canon 1279, {1 empowers the ordinary to intervene in the case of negligence by
an administrator. The principal way of determining whether or not an administrator is
negligent is to be assessed in light of the goal of the public juridic person: Are the goods
of the public juridic person being used for its designated purpose(s)? Are they being
administered according to the statutes of the public juridic person? This right to
intervene in case of negligence of an administrator is also consistent with the pastoral
duty of the diocesan bishop stated m canon 392, §2: “[...] to exercise vigilance so that
abuses do not creep into ecclesiastical discipline, especzally regarding [...] the administration of
goods” [emphasis added]. The Code also identifies a specific way to fulfill this task by
urging the diocesan bishop to issue special instructions that will guide administrators of
ecclesiastical goods subject to him (cc. 34, {1; 1276, §2). The careful vigilance required of
the diocesan bishop (c. 1276, §1) 1s exercised over the ecclesiastical goods administered
by the diocesan finance officer, pastors of parishes, and administrators of other public
juridic persons subject to the diocesan bishop (cc. 1278; 532).""

Although the law permits the diocesan bishop™ to entrust the task of careful

vigilance over ecclesiastical goods of public juridic persons subject to his authority to the

17 The pastor 1s obhiged afways to carry out hus duties under the authonty of the diocesan bishop.
Canon 519 states that the pastor as the proper pastor of the pansh entrusted to him, exercises his pastoral
care of the community committed to him under the authonty of the diocesan bishop. The diocesan bishop
1s bke a father to the pastor; theit’s 1s a paternal relationship that has both pastoral and jundic dimenstons.
For an excellent study of the relationship between the diocesan bishop and his priests see A. MENDONCA,
“The Bishop as Father, Brother and Friend to His Priests,” in Phuppeine Canonical Forum, 4 (2002), pp. 75-
95.

18 We are aware that canon 1279, §1 mentions ordinaries, but we have decided to focus on the
diocesan bishop who 1s one of the ordinaries 1dentified m canon 134, §1. This 1s because our study focuses
on the power of the diocesan bishop with regard to providing norms to guwde admuimstrators of
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diocesan finance officer (c. 1279, §1), the canon does not indicate that the latter may
intervene in the case of an administrator’s negligence. Rather, he or she would inform
the diocesan bishop about the administrator’s negligence and the diocesan bishop
himself would then make the intervention."” Since the intervention of the bishop is a
restriction of the rights of the administrator (c. 18), a strict interpretation should be given
to this canon in otder to protect the rights of administrators.

Canon 1279, §2 is supplemental law in the sense that it provides for instances
whete no law or provision in a governing document (charter or statutes) designates an
administrator. In such a situation, the ordinary is to appoint a suitable person20 for a
three year renewable term. The law wants to ensure that each public juridic person

always has an administrator, as required by canon 118.

ecclesiastical goods subject to his authonty. Consequently, we shall be restricting the use of ordmary to the
diocesan bishop most of the time.

19 See J.A. RENKEN, Chaurch Property: A Commentary on Canon Law Governing Temporal Goods in the
United States and Canada, New York, The Society of Samt Paul/Alba House, 2009, p. 147 (=RENKEN,
Church Property).

20 KENNEDY notes: “The 1983 code reflects a deliberate change to allow the appomtment of
women and to allow reappointment.” In “The Temporal Goods of the Church [cc. 1254-1310},” in CLSA
Comm2, p. 1481. “Suggestum est ut dicatur ‘personas idoneas’ loco ‘viros idoneos’ ut ettam muleres
includantur. Proposttio placet Consultonibus.” In Communicationes, 12 (1980), p. 416.



The Role of Administrators in Caring for Ecclesiastical Goods 96

2.1.1 — The Roman Pontiff and Other Administrators of Ecclesiastical Goods™
Canon 1273 states: “By virtue of his primacy of governance, the Roman Pontiff
1s the supreme administrator and steward of all ecclesiastical goods.” This principle 1s
drawn from the theological teaching of the Church concerning the supremacy of the
Roman Pontiff.”? The soutce of this canon 1273 is canon 1518 of the 1917 Code. The
Roman Pontiff exercises his supreme administration of ecclesiastical goods and
stewardship either personally or through the various dicasteries of the Roman Curia, and
in numerous other ways. He does 1t, for example, when he promulgates general laws
(e.g., the 1983 Code of Canon Law, the 1990 Code of Canons of the Eastern Churches, the 1988
apostolic constitution Pastor bonus); when he reserves to himself certain activities
concerning ecclesiastical goods (e.g., cc. 1292, §2; 1308, §1; 1310, §3); when he reserves
to himself the approval of certain norms regarding ecclesiastical goods (e.g., cc. 1264, 1°;
1272), etc. In practice, several dicasteries of the Apostohic See are involved in the

administration of ecclesiastical goods in the name of the Roman Pontiff:

2 The scope of this study will not permut us to treat administrators of ecclestastical goods 1n
religious mstitutes and soctettes of apostolic life. For a more thorough study of this matter see PE
CAMPBELL, and F. SACKETT, “Temporalittes for Religious: Six Practical Cases,” mn CLSA Proceedings, 46
(1984), pp. 71-97; V. DE PAOLIS, “Temporal Goods of the Church 1n the New Code with Particular
Reference to Institutes of Consecrated Life,” in The Jurist, 43 (1983), pp. 343-360, ]. HITE, “Property Issues
for Rehgious,” in CLS.A Proceedings, 48 (1986), pp. 163-177; Idem, “Religious Institutes (canons 607-709),”
m CLSA Commi, pp. 470-524; ].D. LEONARD, “Temporal Goods: Canons 634-640,” in J. HITE, S.
HOLLAND, and D. WARD (eds), .4 Handbook on Canons 537-746, Collegeville, The Liturgical Press, 1985,
pp 99-114; F.G. MORRISEY, “The Directory for the Admumstration of Temporal Goods m Rehigious
Institutes,” 1n Unco Ecclestae Servitio: Etndes de Drott Canonque Offertes @ German Lesage, O.M.1, Ottawa, Samnt
Paul Umiversity, 1991, pp. 267-285; Idem, “Religious Institute’s Finance Council,” 1 A. ESPELAGE (ed ),
CLS A Adpsory Openzons, 1994-2000, Washington, CLSA, pp 409-410.

2 The Fathers of Vatican Councid II declared: “The college ot body of bishops has for all that
no authonity, unless united with the Roman Pontff, Peter’s successot, as its head, whose primatial
authonty let 1t be added, over all, whether pastors or farthful, remamns m 1ts mtegnty. For the Roman
Pontiff, by reason of his office as Vicar of Christ, namely, and as pastor of the entire Church, has full,
supreme and umtversal power over the whole Church, a power which he can always exercise unhindered.”
In LG, no. 22, Enghsh translatton 1n FLANNERY1, pp. 374-376
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1. Congtegation for the Clergy — “This Congregation carrtes out
everything that pertamns to the Holy See regarding the
regulation of ecclesiastical goods, and especially their correct
administration; it grants the necessary approvals and recognitiones,
and 1t further sees to 1t that serious thought 1s given to the
support and social secunity of the clergy’ (Pastor bonus, art. 98).

‘The congregation deals with those matters that are within the
competence of the Holy See [.] concerning Mass obligations as
well as pious wills 1n general and pious foundations’ (Paster

bonus, art. 97, 2°);

2. Congregation for Institutes of Consecrated Life and Societies of
Apostolic Life — ‘It deals with everything which, 1 accordance
with the law, belongs to the Holy See concerning [ ]
admimstration of goods of institutes of consecrated life and
socteties of apostolic Wfe’  (Pastor  bonus, art. 108 § 1);

3. Congregation for the Evangelization of Peoples — ‘the
Congregation admiunisters its own funds and other resources
destined for the mussions [ |’ (Pastor bonus, art. 92),

4 Congregation for the Onental Churches—“The Congregation for
the Omnental Churches considers those matters, whether
concerning persons or things, affecting the Catholic Orental
Churches” (Pastor bonus, art 56);

5 Pontfical Commusston for Preserving the Patrimony of Art and
History — “At the Congregation for the Clergy there exists the
Pontifical Commussion for Preserving the Patumony of Art and
History that has  the duty of acting as curator for the artistic
and historical patnmony of the whole Church” (Pastor bonus,
art. 99);

6. Admunistration of the Patnnmony of the Apostolic See — “It 1s
the function of the Admmustration of the Patrimony of the
Apostolic See to  adminuster the properties owned by the Holy
See 1 order to underwnte the expenses for the Roman Cumna to
function” (Pastor bonus, art. 172, see arts. 173-175),

7 Prefecture for the Economic Affairs of the Holy See — “The
Prefecture for the Economic Affairs of the Holy See has the
function of supervising and governing the temporal goods of the
admiustrations that are dependent on the Holy See, or of which
the Holy See has charge, whatever the autonomy of these

adminustrations may happen to be” (Pastor bonus, art 176; see
arts. 177-179) 2

2 RENKEN, Church Property, pp. 153-154. Besides the dicastentes listed above, mention should also
be made of the unique role of the Apostolic Camera which functions sede Apostolica vacante: “When the
Apostolic See falls vacant, 1t 1s the nght and the duty of the cardinal camerlengo of the Holy Roman
Church, personally or through his delegate, to request, from all administrations dependent on the Holy
See, reports on their patnimonial and economic status as well as any mnformation on any extraordmary
bustness that may at that time be underway, and, from the Prefectute for the Economic Affatrs of the
Holy See he shall request a financial statement on mncome and expenditures of the previous year and the
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Beside the supreme administrator of ecclesiastical goods, the Code itself also
designates other persons with the responsibility of administering ecclesiastical goods.™
While the diocesan bishop is not explicitly identified as administrator of the ecclesiastical
goods of the diocese, he certainly can administer the goods of the diocese. In fact, only
the diocesan bishop can place the acts of administration 1dentified in canon 1277 (acts
that are of major importance in the light of the economic situation of the diocese and
acts that are determined by the conference of the bishops to be acts of extraordinary
administration). Coccopalmetio explains that the diocesan bishop is specifically

designated as the administrator of the goods of the diocese:

-the diocesan bishop 1s the legal representative of the juridical petson
‘diocese’” (c. 393); -he 1s also the admunustrator of the jundical person
‘diocese.” This second fact follows from c. 1277, 1n relatton with cc. 1279
§ 1 and 1280. In effect, n c. 1277 1t 1s stated -‘Episcopus diocesanus quod
attinet ad actus adminstratiorus ponendos...” From that expression it 1s
deduced that the diocesan bishop 1s the one who does the acts of
administration; he 1s the administrator.?>

In light of Coccopalmerio’s remarks and our theology of episcopal ordination, 1t
is undeniable that the bishop is an admunistrator. The Directory for the Pastoral Ministry of
Bishgps calls him the sole administrator of the diocese: “As the one who presides over the
particular Church, it falls to the Bishop to organize the administration of ecclesiastical

goods. He does this through suitable norms and instructions, in harmony with the

budgetary esttimates for the following year. He 1s duty bound to submut these reports and estimates to the
College of Cardinals.” In PB, no. 171, §2.

2 Canon 636, §1 says that each institute’s proper law should determne 1ts finance officer, who 1s
to administer the goods of the mstitute according to the norm of law, under the direction of the respective
authonty.

%5 COCCOPALMERIO, “Particular Churches,” i ExCorem, vol 11/2, p. 1182,
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directives of the Apostolic See, and he may also make use of any guidelines and

2526

resources supplied by the Episcopal Conference.
Another administrator at the diocesan level identified in the Code 1s the diocesan
finance officer. This person is entrusted with the task of routinely administering diocesan

goods on a daily basis under the authority of the diocesan bishop. Canon 494 states:

§1. In every diocese, after having heard the college of consultors
and the finance council, the bishop 1s to appomt a finance officer who 1s
truly expert in financial affairs and absolutely distinguished for honesty.?’

§2 The finance officer 1s to be appomted for a five year term but
can be apponted for other five year terms at the end of this pertod. The
finance officer 1s not to be removed while 1n this function except for a
grave cause to be assessed by the bishop after he has heard the college of
consultors and the finance council.??

§3. It 1s for the finance officer to adminster the goods of the
diocese under the authonty of the bishop mn accord with the budget
determined by the finance council and, from the mcome of the diocese, to
meet expenses which the bishop or othets designated by hum have
legitimately authorized

26 DPMB, no. 188, p. 205 The DPMB further explamns the duties of the diocesan bishop “In
order to avoid abuses, he should monitor carefully the administration of all the goods which belong to
publhic jundical persons subject to him (574). He 1s to establish by decree, after having heard the diocesan
finance council, those acts which exceed the limits and the parameters of ordinary administration. He may
alienate, with the consent of the diocesan finance council and of the college of consultors, those goods
whose value falls within the minimum and maximum amounts determined by the Episcopal Conference.
The permussion of the Holy See 1s also required for alienations of goods whose value exceeds the
maximum amount, of goods given to the Church by vow, or of objects of artistic or histonical value.

“He should inplement all donations and provisions mortes cansa (so-called prous wells) directed
towards pious causes. In these cases, he should fulfil the will of the benefactor or ensure that 1t 1s fulfilled.

“In the admumstration of goods, always presupposing that justice 1s observed, the Bishop
concerns himself first of all with providing for divine worship, chanty, the apostolate and the support of
the clergy: these ends are given precedence over all others.” In 1bid., pp. 205-206.

The use of the terms “sole admanistrator” of the diocese could be misleading It could create the
mmpression that the diocesan bishop 1s the only admuistrator 1n the diocese. A more appropnate term like
“the diocesan bishop 1s a unique admunistrator of the diocese” would have been more helpful

27 The CCEO, canon 262, §1 says that the eparchial finance officer 1s to be a member of the
Chnsttan faithful. J.D FARIS notes that, the term Chrustifiders 1n CCEO mdicates both Catholics and
baptized non-Catholics Therefore, the eparchial finance officer must be baptized but need not be a
Catholic In Eastern Catholkc Churches: Constitutton and Governance, New York, Saint Maron Publication, 1992,
p- 534.

2 The CCEO, canon 262, {1 says particular law should determine the term of office of the
financial officer. It does not mention or prohibit reappointment for successtve terms.
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§4. At the end of the year, the finance officer must render an
account of recetpts and expenditures to the finance council.?

The canon mandates the diocesan bishop to appoint a financial administrator for a five
year term after mandatory consultation of the diocesan finance council and the college of
consultors.” Given the mmportance of the task of administering ecclesiastical goods, the
legislator has decided to grant to the finance officer a more stable office than that of the
chancellor, episcopal vicars, vicar generals, etc.”’ In order to remove validly the diocesan
finance officer from office during his term, the diocesan bishop must hear the diocesan
finance council and the college of consultors (cc. 127, §2, 2°; 193, §2; 494, §2).” B.A.

Cusack explains:

Among the mote stable officers 1 the diocesan cuna s that of
the finance officer. Unlike other cunal officials, such as episcopal vicars,
whose appomtments are optional, the finance officer holds a mandated
office. Unlike other curial officials, such as vicars, who cease from office
during a vacant see, the finance officer remams mn office. Unlike other
cunal officials, such as chancellors or vicars, who can be freely removed
from office for just cause, the finance officer can be removed only for a
grave cause.[. .]

2 The Latin Code does not say that the finance officer 1s a member of the finance council but the
parallel CCEQ, canon 263, §3 says that the eparchial finance officer 1s zps0 sure a member of the finance
council. For the finance officer in the Latin Church to be a member of the finance council, he or she has
to be appointed by the diocesan bishop, and he or she 1s to possess the required qualities of bemng an
expert m cvil law or canon law. Furthermore, CCEO, canon 262, §4 requires the eparchial finance officer
to submut the annual eparchial mcome and expenditute report to the eparchial bishop and not to the
finance counci as requited by CIC/ 83, canon 494, §4.

30 If the diocesan bishop fals to hear the college of consultors and diocesan finance counci
before appointing the diocesan finance officer, the appomtment will be mvalid by virtue of canons 124, §1
and 127, §2, 2°.

In the muttal Schema the present canon was canon 28; 1t only stated that the bishop should hear
the finance council, “audito Consilio a rebus ceconomicis.” In the Schea 1977, canon 308, {1 added the

college of consultors “auditis Collegio consultorum |[...] atque Consiho a rebus oeconomicis.” See
Communzcationes, 13 (1981), p. 128; 24 (1992), pp. 62, 88, 121.

31 Each of the renewals of appomtment must be for a five year term. The coetus De Sacra Heerarchia
in therr discussion added this requuirement. See Communicationes, 24 (1992), pp 53; 62; 67

32 1. LOBO says: “By demanding special precautions for the appomntment and the dismussal of the
finance administrator the code itself demonstrates that the office of the finance administrator 1s an office
of outstanding responsibility.” In “Finance Admirustrator,” m Canontcal Studses, 26 (2002), p 203.
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A further indicator of stability 1n office for the finance officer 1s
the requirement of a term of office. The diocesan bishop appomts the
finance officer fot a five year term whuch 1s renewable without limut.3

Coccopalmerio notes the reason for a fixed term for the finance officer:

What 1s the reason for an appomntment ‘ad tempus’™™ It seems to be
twofold. On the one hand, the provision that the designated financial
administrator maght not turn out to be the appropnate person for this
difficult task, thus he or she should be replaced. On the other hand, the
advisability of not making the diocesan bishop mtervene with a removal
process [. ] to guarantee the autonomy of the financial administrator
before the bishop in administrative activity. In effect, 1f the bishop could
easily remove the financial administrator, 1t would be as though the latter
worked under the former’s close control since the decision to remove the
person would become m the end for the bishop a means of expressing his
disapproval regarding the admumstrative decistons of the financial
administrator, who, consequently, would feel mclined to look for another
way to please the bishop. This argument 1s suggested by virtue of which
the Coetus De Sacra Hierarchia’ introduced a fixed time 3

The finance officer is expected to possess certain qualities required for the office.
The qualities are twofold; professional and personal.3 > Cusack says: “Not only must the
lay person or cleric®® have expertise in the area of finances, usually as a certified public
accountant or a member of a similar profession, but he or she must also be noted for
personal honesty and integrity.”37

Canon 494, §§3-4 prncipally mandates the finance officer to admunster the

goods of the diocese under the authority of the diocesan bishop;38 to meet from the

33 B.A. CUSACK, “The Internal Ordenng of Particular Churches, [cc. 460-572],” m CLS.A Comm2,
p- 651.

3 COCCOPALMERIO, “Particular Churches,” 1n ExComm, vol 11/2, p. 1177.
35 Both the Latin Code (¢ 423, §2) and the Eastern Code (c. 225) prolubit the finance officer
from being the diocesan admumstrator and finance officer at the same time. The Eastern Code contains

other norms regarding the function of the eparchial finance officer dunng sede vacante (see ¢ 232).

36 The coetus De populo Der decided to suppress the imtial phrase “sive clericus sive laicus” of
Schema of 1977 c. 308 for being pleonastic. See Communicationes, 13 (1981), p. 128.

37 CUSACK, “The Internal Ordenng of Particular Churches, [cc. 460-572),” m CLSA Comm?2, p.
651.

38 What exactly does 1t mean for the finance officer to administer the goods of the diocese under
the authority of the diocesan bishop? Coccopalmerio wrtes: “If the diocesan bishop 1s the admunsstrator
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diocesan income the expenses which the bishop or others designated by him have
legitimately authorized; to render an account of receipts and expenses to the finance
council at the end of the year.

Other functions are assigned to the diocesan finance officer as well.”” Canon
1278 states: “In addition to the functions mentioned in can. 494, §§3 and 4, the diocesan
bishop can entrust to the finance officer the functions mentioned in cann. 1276, §1 and
1279, §2.” In the first place, these provisions directly recall the mandatory tasks (wunera)
of the diocesan finance officer already assigned to him in canon 494, {§3 and 4,
mentioned above. In addition, the canon mentions that the diocesan bishop may further

entrust two additional duties to the diocesan financial officer:*

of the juntdical person ‘diocese’ (¢ 1277) and, at the same time, the financial admunistrator adminusters the
goods of that same jundical person (c 494 § 3), what 1s the relationship between them? Canon 494 § 3
responds: the financial administrator administers ‘sub auctontate Episcopt.” What does that mean?

“That expression, such as it literally appears i c. 494 § 3, does not mean anything specific 1n the
case of financial admumstrator. In effect, every admumstrator of public jundical persons subject to the
diocesan bishop (cf. cc. 1263, 1276, 1303 § 2) 1s normally ‘sub auctontate Episcopr’ regarding the
regulatons (cf. ¢. 1276 § 2), oversight (cf. cc. 1276 § 1, 1283, 1° and 3°, 1284 § 2, 9°, 1287, 1301-1302);
spectfic authonzations for certamn acts (cf. cc. 1288, 1291-1297, 1304-1306, 1308-1310). The direct
administration by the diocesan bishop 1s provided for 1n particular cases or in the case of negligence (cf.
1279 § 1), or 1n the case of absences of admunistrators (cf. cc. 1279 § 2, 1278). [...]

“The only way to understand the stmultaneous presence of two admnustrators 1s to consider that
the second one admnisters m the place of the first, taking his place. Why? For the same reason that the
diocesan bishop creates the offices of the cuma. Since the diocesan bishop cannot personally do
everything, simce moreover he 1s not expert in everything, and since he must promote collaboration
between clerics and laity, he entrusts the various activittes to several expert subjects. Regarding the
administration of the goods of the jundical person ‘diocese’ (of which the diocesan bishop 1s the legal
reptresentative and first admunistrator) the same thing occurs. [ . .

“Having arnived at this point, we must specify what 1t means for the financial admistrator to
administer instead of the bishop or 1 his place. That situation or vicarious circumstances can mean
essentially two things' -the financial adminstrator performs the work prior to the formal acts of the
administration and afterwards the bishop carnes out the formal acts by signing them, -the financial
administrator also carries out the formal acts by signing them himself.” In COCCOPALMERIO, “Particular
Chutches,” in ExComm, vol. 11/2, p. 1183.

3 The CCEO does not assign additional functions to the eparchial finance officer.

40 CCEO, canon 263 corresponds to CIC/83, canon 1278, but does not 1dentify additional tasks
which the eparchial bishop may choose to entrust to the eparchial finance officer.
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1. To exercise careful vigilance over the administration of public
juridic persons subject to the diocesan bishop (canon 1276,

§1);
2. To appoint administrators of the goods of a public juridic
petson which is subject to the ordinary and which does not
have its own administrator designated by law, the charter of
the foundation, or its own statutes (c. 1279, §2).
In these two instances, the diocesan finance officer would be serving as a delegate of the
diocesan bishop.41

A pastor (parochus), as the juridic representative of the parish, administers its

goods. Canon 532 stipulates: “In all juridic affairs the pastor represents the parsh

1 F G. MORRISEY, however, concludes that the diocesan bishop would not be delegating these
faculties to the diocesan finance officer, but rather that he would appomt the diocesan finance officer to
serve as the adminsstrator. In “Temporal Goods of the Church,” m CLSGBI Comm, pp. 724-725. This same
positton 1s taken by other canonists; see M L. ALARCON, “Temporal Goods of the Church,” m ExCommn.
vol 4/1, p. 986; V. DE PAOLIS, De bones Ecclesiae temporalibus, p 89; L MISTO, “I bent temporali della
Chuesa,” m Scuola cattolea, 119 (1991), p. 325 According to this mnterpretation of canon 1278, the diocesan
finance officer would not be exercising a delegated power of the diocesan bishop, but would simply be the
administrator of a public junidic person

KENNEDY, however, holds that canon 1278 empowers the diocesan bishop to delegate the
diocesan finance officer the power to appomt the administrators mentioned mn canon 1279 § 2. In “The
Temporal Goods of the Church [cc. 1254-1310),” m CLSA Comm2, p. 1480. J M. HUELS agrees and offers
a suggested faculty which the diocesan bishop may enact: “If a public jundic person does not have its own
admunustrator, whether by law, custom, the charter of foundation, or its statutes, you may appoint a
suttable administrator for a three-year term and reappoint the same person for another term (c 1279 § 2).”
He presents this as the bishop’s delegation of a faculty to place an act of executive power. In Empowerment
for Manstry, New York, Paulist Press, 2003, p 197.

Z. COMBALIA wrtes: “With respect to the financial admustrator performing these functions,
thetr nature 1s different in the two cases included 1n the Code. Thus, 1n the function indicated 1n c. 1279,
§2, the financial admiustrator does not carry out any duties that the law attributed directly to the bishop;
he merely fills the lack of an immediate admumstrator. His competence will therefore theoretically be that
of said admumstrator, and he will remaimn subject to the common regime of admumstrators of ecclestastical
goods unless the bishop, when assigning him the duty, hmits his powers in some way. However, 1 the task
of vigilance, 1t appears that the financial admnistrator acts more as a delegate of the bishop, for m that
case he 1s filling a function that 1s mcumbent upon hum ex officio, as stpulated m c. 1276, §1.” In “The
Adminsstration of Goods,” in ExComm, vol. IV /1, p. 99.

The position of KENNEDY and HUELS seems preferable to that which claims that c. 1278
empowers the diocesan bishop merely to appomt the diocesan finance officer to serve as the admuustrator
i canon 1279, §2. The duty 1dentified 1 c. 1279, §2 1s the legal empowerment of the ordinary to appoint
admumustrators for a public juridic person where the statutes do not make provisions for such an
appomtment In addition, we must also not forget that inasmuch as the diocesan finance officer
admimsters diocesan goods, 1t would appear inapproprate for him or her also to be the “substitute
appomted” admmuistrator of goods of public junidic persons (c. 1279, § 2) over whose admumustrators he or
she may be exercising vigillance by special concession of the diocesan bishop (c. 1276, §1). See V. DE
PAOLIS, “Alcune osservaziont sulla nozione di ammimistrazione der bemi temporal della Cluesa,” mn
Perwdica, 88 (1999), p. 118.
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according to the norm of law. He is to take care that the goods of the parish are
administered according to the norm of cann. 1281-1288.” This canon provides that the
pastor administers the goods of the public juridic person that is the “parish” (c. 515, §3).
In view of the broad meaning of “administration” discussed above, canon 532 could
have tefetred to the entire norm of Book V, because this is precisely what the pastor 1s
to follow in caring for the goods of the parish. Canon 1257, §1 stipulates that goods of
public juridic persons are governed according to the norm of Book V. Since the parish 1s
a public juridic person a ure (c. 515, §3), the administration of its goods must follow all
the norms of Book V, not just the provisions of canons 1281-1288. The pastor
represents the parish in all juridic affairs;* part of such representation includes the tasks
of acquiring and alienating property, disposing of goods for various purposes,
preserving, restoring, or transformmg goods, drafting, and preserving relevant
documents of title to property, etc.”

It is important that this tepresentative function of the pastor be mirrored in any
ctvil law chatrter of incorporation. Renken explains: “The pastor alone is to represent the
parish. He alone is to see to it that parochial goods are appropriately administered,

according to the norms of canon law (especially cc. 1281-1288) and civil law. In addition,

42 For the purposes of this dissertation, the canonical equivalent of the parochus 1s the parochial
adminustrator (c. 540); the mterim priest apponted to admunuster the pansh when it 1s becomes vacant or
the parochus becomes impeded, who immediately assumes parochial governance temporanly untl a
parochial admmistrator 1s apponted (c. 541, §1); the moderator of the priests to whom 1s entrusted
soldury the pastoral care of a parish(es) (see c. 543, §2, 3°); and the “pnest-moderator” of a vacant parish 1n
which, due to a dearth of available priests, a person(s) other than a priest has been given a participation 1n
the exercise of parochial pastoral care (c. 517, §2). Consequently, when we mention the parochus 1t should
be understood that other persons named above could as well administer the property of the parish.

4 See COCCOPALMERIO, “Particular Chutches,” m ExComm, vol. 11/2, p. 1180.
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diocesan particular law may address the civil involvement of a pastor on behalf of the

parish.”*

2.1.2 — The Importance of the Role of the Administrator of Ecclesiastical Goods

Canons 1282 and 1283 underscore the importance of the role of administrators
of ecclesiastical goods. They act in the name of the Church and, as such, they are
required to take their function seriously. Consequently, the law obliges them to take an
oath before assuming their office.

Canon 1282 points to the important role of admunistrators of ecclesiastical
goods by stating that they act in the name of the Church: “All clerics or lay persons who
take part in the administration of ecclesiastical goods by a legitimate title are bound to
fulfill their functions in the name of the Church according to the norm of law.” This
canon addresses not only the immediate administrators of ecclesiastical goods, but also
all others “who take part in the administration of ecclesiastical goods” by a legitimate
title (e.g., members of the diocesan finance council, the college of consultors, etc.).45
Combalia points out the logical reason why the canon states that administrators of
ecclesiastical goods act in the name of the Church: “[TThis canon refers to the
administration of ecclesiastical goods that, under c. 1257, are goods belonging to public
juridical persons. It is therefore logical that the administration of their goods be

petformed in the name of the Church, since that is what distinguishes public juridical

# J.A. RENKEN, “Parnshes, Pastors, and Parochial Vicars, [cc. 515-552],” in CLS.A Comm2, p. 704.

# KENNEDY notes: “It 1s the essence of a public junidic person that all of 1ts actvity 1s
undertaken i the name of the Church, that 1s, pursuant to a misstion recetved from competent
ecclestastical authonty and closely governed by that authonty (c. 116).” In “The Temporal Goods of the
Church [cc. 1254-1310),” 1 CLS A Comm2, p. 1485; see also DE PAOLIS, De bons Ecclesiae temporalibus, p.
91.
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persons from private juridical persons.”46 Administrators of public juridic persons act in
the name of the Church because ecclesiastical goods are destined for the mission of the
Chutch. The administration of ecclesiastical goods is, therefore, to be done “according to

the norm of law.” The law may be universal, particular or, proper, or statutes approved

<

by the competent ecclesiastical authority, and any civil law “canonized” by canon law.

Renken remarks that the “universal law makes it clear that ecclesiastical goods are owned
for the very specific purposes outlmned in canon 1254 § 2; the admunistrator of

ecclesiastical goods petforms his or her function to fulfill these purposes and for no

47
other reason.”

Canon 1283 mandates that administrators take an oath before they assume the1r
duties, and also requires that they present a regulatly updated inventory to the competent

authomnty:

Before admustrators begin their function

1° they must take an oath before the ordmnary or his delegate that
they will admimister well and farthfully;

2° they are to prepate and sign an accurate and clear mventory of
mmmovable property, movable objects, whether prectous or of some
cultural value, or other goods, with their description and apprasal; any
mventory already done 1s to be reviewed,

3° one copy of this mnventozy 1s to be preserved mn the archive of
the admistration and another 1n the archive of the cuna; any change
which the patrimony happens to undergo 1s to be noted 1n each copy.

The oath required for administrators illustrates the seriousness with which the legislator
views theit role.” During the revision of the Code it was suggested that the oath be

replaced with a promise; this suggestion was not accepted.49

46 COMBALIA, “The Administration of Goods,” in ExComm, vol. IV/1, p. 99.

# RENKEN, Charch Property, p. 204.

48 The Congregation for the Doctrine of the Faith on July 1, 1989 issued the decree titled
“Professton of Faith and Oath of Fidelity on Assuming an Office to be Exercised in the Name of the
Church,” 1 4AS, 90 (1998), pp. 543-544. Although, this oath of fidelity does not mention administrators
of ecclestastical goods, RENKEN adwvises. “Particular law may prudently require the oath of fidelity, or at
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Particular law is to specify the manner by which the inventory will be taken. With
regard to the content of the inventory, the following are specified: immovable goods,
movable goods that are precious or that belong to the cultural patrimony, and any other
goods. The mventory is to be updated from time to time.”” The Code prescribes that a
description and estimate of the value of the goods should be attached to the inventory
list. The administrator is to sign the inventory. A copy which must be periodically
updated is to be kept in the administration file and the other in the curia file." F.R.
Aznar says that “this is a measure of basic prudence for the conservation of the
ecclesiastical patrimony. If taken seriously it may serve to ensure that the patrimony of
the juridical person will be preserved, to control the management of the previous

.. . 52
administrator and the security of the new one.”

2.2 — Councils and Persons Assisting Administrators of Ecclesiastical Goods
The Fathers of the Second Vatican Council urge priests “to manage ecclesiastical

propetty, propetly so called, according to the nature of the case and the norm of

least the elements mentioned [mn 1t] to be taken by all administrators of ecclesiastical goods.” In Chaurch
Property, p. 208.

# “Suggestum est ut 1 n. 1° non imponatur uramentum, sed tantum requiratur promissio de
munere fideliter adimplendo. Unus Consultor accedst huic proposittons, sed alu Consultores sunt
contrar.” In Communicationes, 12 (1980), p. 418. The value and mmportance of an oath 1s stressed by
CIC/83, canon 1199. Several canons mention taking an oath: CIC/83, canons 380; 876; 1454; 1455, §3;
1532; 1562, §2; 1568; 1728, §2. An oath invokes God as a witness to the matter promised, thereby making
an oath an act of the virtue of religion. A mere promise does not mnvoke the name of God as witness to
the truth; several canons mention making of a promuse: see cc. 153, §3; 471, 1062; 1125-1126; 1489. See
RENKEN, Charch Property, p. 206.

30 COMBALIA, “The Adminsstration of Goods,” in ExComm, vol. IV/1, p. 111.
51 See 1hid.

52 FR. AZNAR, La Administracion de los bienes temporales de la lglsia, 2°4 ed., Salamanca, Universidad
de Salamanca, 1993, p. 364.
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ecclesiastical laws, and with the help, as far as possible, of skilled lay persons. They ate to apply
this property always to those purposes for the achievement of which the Church is
allowed to own temporal goods.”*> The Code provides for various persons (see cc. 476,
555, §1, 3°) and councils (cc. 495-501; 502); to assist in the administration of
ecclesiastical goods.54 Sometimes, these persons and councils are called to ensure the
proper administration of ecclesiastical goods (c. 555, §1, 3°), to give advice (cc. 1263;
1277) or to give consent (cc. 1277; 1292, §1). Their participation indicates a practical way

of expressing the call to collaboration in the mission of the Church (c. 211).

2.2.1 — The Episcopal Vicar for Administration and the Vicar Forane

The Fathers of the Second Vatican Council urged the diocesan bishop to appoint
episcopal vicat(s) when the good of the diocese requires it: “When, however, the good
government of the diocese requires it, the bishop may appoint one or more episcopal
vicars who by the very fact of their appointment will enjoy in specified parts of the
diocese, or in specific types of affairs, or in regard to the faithful of particular rtes, that
authority which is conferred by the general law on the vicar general.” Ecclesiae sanciae
explained the reason for the establishment of this new office: “The new office of
episcopal vicar was established in law by the council in order that the bishop with the
assistance of new helpers may be enabled to exercise the pastoral care of the diocese in the best possible

manner. For this reason, the bishop of the diocese is free to choose one or more

53 PO, no. 17, English translation in FLANNERY1, p. 895 [emphasts added].

54 See canons 421, §1; 494, §2; 537; 492-493; 493; 502; 531; 551; 1263; 1277; 1280; 1287, §1; 1295;
1310.

5 (D, no. 27, English translation n FLANNERYT, p. 579.
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episcopal vicars in accordance with the particular needs of the place.”® The Apostolic
letter, issued motu proprio, went on to describe the power of episcopal vicars as “ordinary
vicatious power which common Jaw gives to the vicar general in a determined part of the
diocese or with regard to certain areas of business or certain groups of persons,
according as the bishop of the diocese has specified.””’

Canon 476 (whose sources are CD, nos. 23; 27 and ES, I, no. 14) stipulates:
“Whenever the cotrect governance of a diocese requires it, the diocesan bishop can also
appoint one or mote episcopal vicars, namely, those who in a specific part of the diocese
ot in a certain type of affair or over the faithful of a specific rite or over certain groups of
petsons possess the same ordinary power which a vicar general has by universal law,
according to the norm of the following canons.” In virtue of this canon, the diocesan
bishop can appoint an episcopal vicar who will help him to supervise the administration
of ecclesiastical goods in the diocese. Such an appointment should define his specific
area of competence. Since the universal law grants him the ordinary, vicatious executive
power, it means he will be able to assist the diocesan bishop more personally and
effectively in the governance of the diocese.”® The episcopal vicar will be able to issue
most singular administrative acts (but cf. c. 76, {1), general executive decrees, and

instructions pertaining to the regulation of ecclesiastical goods. In this way the bishop

6 ES, 1, no. 14, English translation in FLANNERY1, p. 599 [emphasis added].

57 Ibud.

58 For a study of the historical ongin of the episcopal vicar 1 the Second Vatican Council see A.
PERLASCA, “I vicart generale ed episcopal,” in Quaderni d:  deritto ecclesiale, 18 (2005), pp. 31-54; concerning
the nature of the office of episcopal vicar, see M. CALVI, “Vican episcopalt o delegate vescovili?” mn
QOnaderni di diretto, 18 (2005), pp. 55-69; A. RAYAPPAN, “The Office of the Vicar General and Episcopal
Vicat,” i Canoncal Studres, 26 (2002), pp. 142-171.



The Role of Administrators in Caring for Ecclesiastical Goods 110

will be fulfilling part of his pastoral munus (c. 381) that is the caring for ecclesiastical
goods of the public juridic persons subject to him.

The 1917 Code had stipulated that it was part of the duty of the vicar forane to
see to it that ecclesiastical goods were propetly administered (c. 447, §1, 4°). Ecclesiae

sanctae I, no. 19 stated:

Amongst those who assist the bishop of the diocese mn a more mtmate
manner are those prests who exercise a pastoral duty of a supraparochial
nature. Included in this class are vicars forane, also called archpnests,
deans and, 1n the Eastern Church, proto-presbyters To this office priests
shall be appointed outstandmng for learming and for apostolic zeal who
through the necessary powers conferred on them by the bishop will
promote and direct common pastoral acttvity 1 the district assigned to
them %

The 1983 Code reflects this norm 1n canon 555, §1, 3°:

In additton to the faculttes legiimately given to him by particular
law, the vicar forane has the duty and nght:

3° of seemng to 1t that religious functions are celebrated according
to the prescupts of the sacred hiturgy, that the beauty and elegance of
churches and sacted furnishings are mamtained carefully, espectally mn the
eucharnstic celebration and custody of the Most Blessed Sacrament, that
the parochial registers are mscmbed correctly and protected appropnately,
that ecclesiastical goods are administered carefully, and finally that the rectory 1s
cared for with proper diligence.

This canon envisions that the vicar forane will assist the diocesan bishop to fulfill his
task of supervising the proper administration of ecclestastical goods and of ensuring that
abuses do not ctreep into the administration of ecclesiastical goods (cc. 1276; 392, §2).
The vicar forane has the right and duty of vigilance, on behalf of the diocesan bishop, to
ensure that parochial ecclesiastical goods are administered carefully, and that abuses and

negligence 1n their administration are remedied promptly.”

5 English translation 1 FLANNERY1, p. 579.

60 See G. READ, “Particular Churches and their Groupings,” 1n CLSGBI Comm, p. 307.
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2.2.2 — The College of Consultors
The Second Vatican Council dectreed that among the cooperators of the bishop
in the governance of the diocese 1s the college of consultors.” The Code consequently

mandates its establishment in canon 502, {§1-2:

§1. From among the members of the presbyteral council and 1 a
number not less than six nor more than twelve, the diocesan bishop freely
appoints some prests who are to constitute for five years a college of
consultors, to which belongs the functions determined by law When the
five years elapse, however, 1t continues to exercise its proper functions
untl a new college 1s established

§2. The diocesan bishop presides over the college of consultors.
When a see 1s impeded or vacant, however, the one who temporanly takes
the place of the bishop or, if he has not yet been appomted, the priest
who 1s sentor in ordmation i the college of consultors presides

The college 1s constituted from the members of the presbyteral council.” It 1s composed

of six to twelve pnests.63 It assumes a special role when the see is vacant (c. 419),

61 CD, no. 27, English translation 1 FLANNERY1, p 579. A study of the hustory of the college of
consultors shows that 1t onginated from the local or particular legislation of the churches under the
jurtsdiction of the Propaganda Fide, which called the group the “Diocesan Consultors.” H.V. RELON writes.
“The Third Plenary Council of Baltmore required that mn every diocese under therr junsdiction a group of
Diocesan Consultors was to be established. This [sz] Diocesan Consultors served as temporary
replacement of the Cathedral Chapter to help the bishop in the governance of the diocese ” In Legslation
on the College of Consultors. Evolution and Commentary on some Aspects, JCD thesis, Rome, Pontifical Untversity
of the Holy Cross, 1996, p. 8 (FRELON, Legs/ation on the College of Consultors).

Canons 423-432 of the 1917 Code laid the foundation for the college of consultors. Canon 423
obliged residential bishops to establish diocesan consultors m the diocese if there were no cathedral
chapters. Canon 425 stipulated that the number of the college should be between six and four. Canons 426
established the tenure of the college. Canons 429-431determned the specific functions of the college when
the see was impeded or vacant. For further study on the history of the development of these canons, see
tbid , pp 16-32.

92 During the revision process, many consultors expressed their wish that the members of the
college of consultors be taken from the presbyteral council; some others wanted the members drawn from
both the cathedral chapter and presbyteral council Five consultors voted that the members of the college
of consultors must only come from the presbyteral council. Three voted that they must come from both
the presbyteral counci and the cathedral chapter See Communicationes, 24 (1992), p 69.

% Concerning the members of the council and samples of statutes for the college, PROVOST says
that the diocesan bishop “1s limited m the pool of candidates from which he may draw; he must select
members of the college from among the members of the presbyteral council. Therefore, the consultors
must be priests or bishops.” In J. PROVOST, “Presbyteral Councils and Colleges of Consultors: Current
Law and Some Diocesan Statutes,” n CLS.A Proceedings, 49 (1987), pp. 201-211 (=PROVOST, “Presbyteral
Councils and Colleges of Consultors”). On the 1ssue of the number of consultors mn the college PROVOST
says' “The usual commentators on the 1983 Code do not address whether this 1s a constitutive law, re.,
whether the mimimum and maximum numbers of members of the college are constitutive of the college
itself. There 1s an authentic mterpretation of the code which states that a bishop does not have to replace a
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especially when it elects the diocesan adminstrator (c. 421, §1). The routine function of
the college, however, is to assist the diocesan bishop in the governance of the entire
diocese. The college assists in the administration of ecclesiastical goods through their
advice and consent. Several canons identify the involvement of the college in the
administration of ecclesiastical goods. The diocesan bishop must receive the counsel of
the college in order:

1. to appoint the diocesan finance officer (canon 494 §1),

2. to temove the diocesan finance officer during his or her five year term
(canon 494 §2);

3 to place ‘non-routine’ acts of ordinary admimstraton of diocesan

ecclestastical goods which are more mmportant m light of the economic
conditton of the diocese (canon 1277).6+

Furthermore, the diocesan bishop must receive the consent of the college 1n order:

1. to place acts of extraordinary administration, as defined by the conference
of bishops (canon 1277, the diocesan finance councd must also give 1ts
consent);

2. to give permission to alienate goods of public junidic persons subject to

his authonty, and to alienate diocesan goods, which belong to the stable
patrmony and whose value 1s beyond the munimum amount established
by the conference of bishops (canon 1292 § 2; the diocesan finance
council and ‘those concerned’s> must also give their consent),

consultor during the five-year term, unless the total number would fall below six; then he must replace at
least one to provide for the mmimum number (authentic mterpretation of June 26, 1984: 4.4 76 [1984],
p- 747). A college which lacked the mmimum number would not be able to act legally It would seem that a
college which had more than the maximum would be in the same position; 1t could not act legally.” In
“Number of Members of College of College of Consultors,” n A ESPELAGE (ed.), CLS.A Advsory
Opinzons, 1994-2000, Washington, CLSA, p. 125 See also J.G. JOHNSON, “The Grouping of Particular
Churches [cc. 431-459],” m CLS.A Comm2, pp. 566-609.

64 RENKEN, Chaurch Property, p. 108

% On two occastons 1n Book V the diocesan bishop 1s required to recewve the consent of “those
concerned” before he acts (cc. 1292, §2 and 1295). On two other occastons he 1s required to recetve the
counsel of “those concern” before he acts (cc 1305, §1; 1310, §2). F.G. MORRISEY says that “mn the case of
parochial property, the pansh priest would certainly be [one concerned] (see can. 532); in other cases, each
to be examined m its own circumstances; 1t might well be the onginal donor or the lawful representative
thereof, or anyone who might retamn an acknowledged legal interest i the property m question,” In
“Temporal Goods of the Church,” in CLSGBI Comm, p. 734.
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3. to give permission to admimstrators to perform any contractual
transaction (other than alienation) which can worsen the patnmonial
condition of a public junidic person subject to hus authonty, or to perform
the transaction himself 1f 1t mvolves diocesan goods (canon 1295; the
diocesan finance councd and ‘those concerned’ must also give their
consent, see canon 1292 § 2).66

2.2.3 — The Presbyteral Council

Canon 495, {1 describes the presbyteral council as a group of priests representing
the presbyterium. It is to be like a senate of the bishop which assists him m the governance
of the diocese according to the norm of law, to promote as much as possible the pastoral
good of the portion of the people of God entrusted to him.”’ The Code identifies several
situations mn which the diocesan bishop must hear this council; the Code identifies no
instances where he needs its consent.® The council assists in the administration of
ecclesiastical goods through its advice and consent given to the diocesan bishop. The
diocesan bishop must receive the advice of the presbyteral council:

1. to convoke a diocesan synod (c. 461, §1),

2. to establish, supptess, or notably alter panshes (¢ 515, §2);

% RENKEN, Church Property, pp. 108-109.

7 J. PROVOST notes some of the problems that often anse between the presbyteral council and
the pastoral council: “The problem of competencies has also been an acute question in relating between
presbyteral councils and diocesan pastoral councis. Pastoral councis are supposed to look toward
planming, while presbyteral councils are to be mvolved 1n advising on governance of the diocese Yet 1n
practice, as presbyteral councids became more focused on prests’ concerns, diocesan pastoral councils
sometimes took over the task of providing effective advice on financial and other governance issues ” In
“Presbyteral Councils and Colleges of Consultors,” p. 196; see also idem, “The Working Together of
Consultative Bodies-Great Expectations?” 1 The Jurist, 40 (1980), pp. 257-281.

6 See SACRED CONGREGATION FOR THE CLERGY, circular letter, 11 Aprd 1970, mn 4AS, 62
(1970), p. 462, English translation m CLD, vol. 7, p. 388. “The priests’ council 1s a special consultative
organ. It 1s called consultive because 1t does not possess a deliberative vote. As a result 1t 1s not competent
to make decisions which bind the bishop unless the universal law of the Church provides otherwise or
unless the bishop 1n mndividual cases believes 1t appropnate to give the council a deliberative vote.”

It appears that the only that the presbyteral council acts with a deliberative power 1s when they
elect the group of priests whom the diocesan will consult in removing or transferring an unwilling pastor
(cc. 1742, §1; 1745, 2°; 1750).
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3, to determine how to allocate offerings made by the farthful for parochial
services and remunerate the clerics who perform them (cc 531; 551),

4. to mandate the establishment of pansh pastoral councils (¢ 536, §1);

5. to erect a new church buillding (¢ 1215, §2);

6. to relegate a church to profane but not sordid use (c 1222, §2);

7. to impose an ordmary or extraordinary diocesan tax (c. 1263);

8. to establishfelect] a group of pnests whom the diocesan bishop will

consult 1n removing® or transferring an unwilling pastor (cc. 1742, §1;
1745, 2°; 1750).”

Renken rightly observes: “The majorty of these situations mvolve ecclesiastical goods. It
is no wondet, then, that the Directory for the Pastoral Ministry of Bishops advises diocesan
bishops to involve the presbyteral council in more important financial decisions.”” The

presbyteral council ceases when the see becomes vacant (c. 501, §2).”

2.2.4 — 'The Diocesan Finance Council and the Parish Finance Council
Prior to the promulgation of the 1917 Code, there was no universal legislation
prescrbing that each residential bishop should establish a council of administration to

assist him in the financial administration of the diocese.” However, the Church had

% Canon 1741, 5° identifies poor admunmistration of ecclesiastical goods of the pansh as one
possible cause for the removal of a pastor.

70 See RENKEN, Church Property, p.108. See also PROVOST, “Presbyteral Councils and Colleges of
Consultors,” pp. 204-206.

7! See RENKEN, Church Property, p.108 [emphasts 1 the onginal]. The of author 1s referring to no
189b of Apastolorum successors.

72 RELON notes that the Code Commuisston inittally wanted the presbyteral council not to cease
sede vacante. “However, there seems to be a problem with this provision because the only person who can
preside over the Presbyteral Council 1s the diocesan bishop, who 1 this case 1s not available. This would
mean that even though the Presbyteral Councd continues to exists sede vacante 1t still cannot exercise its
power because there 1s nobody to convoke 1t.”” In Legslaton on the College of Consultors, p. 67.

3 See J J. COMYNS, Papal and Episcopal Adminstration of Church Property. An Hustorscal Synopsis and
Commentary, Canon Law Studies, no 147, Washington, The Catholic Unuversity of America, 1942, p. 110
(=COMYNS, Papal and Episcopal Admunistratzon of Church Property).
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traditionally employed the experience and wisdom of various diocesan officials.”
Comyns noted that the reason for this practice was “a normal outcome of the safeguards
which the Church has used in the past for the protection of her property.”” The 1917
Code mandated that each diocese have a group of experts in financial matters to assist
the bishop in the financial management of the diocese. Canon 1520 mandated the
residential bishop to establish the council of administration to help him fulfill his duty of
overseeing the proper administration of goods. The members were appointed by the
residential bishop, and they were to be experts in canon law and civil law. The residential
bishop was to consult the council in more important financial affaurs.”

The 1983 Code mandates the establishment of a finance council ot at least two
financial consultants for every juridic person.” Canon 1280 states: “Each juridic person
is to have its own finance council or at least two counselors who, according to the norm
of the statutes, are to assist the admimstrator in fulfilling his or her function.” Public

jutidic persons have a right to the proper administration of their goods (cf. c. 1254, §1).

7+ The role of economes and the archdeacons i the lustory of the Church shows that they played
an important part in the admunistration of goods m the early Church. COMYNS said that “the acts of
extraordinary administration, such as alienations, required that the bishop seek the advice or consent of the
diocesan cletrgy Later the cathedral chapter was authorized to give the consent which the bishop needed
before he could alienate church property.” In Adwunistraton of Church Property, p 110. Concerming lay
mvolvement in financial adminsstration see A O. SIGUR, “Lay Cooperation in the Administration of
Church Property,” m The Jurist, 13 (1953), pp. 171-200. SIGUR commented- “From scriptural times, and m
the very foundation of the Church, Christ seemed to 1mply generous lay cooperation in the matters of
temporalities, when He told the Apostles to leave thetr support and the handling of temporal goods to the
good will of the people, thus freemng themselves from encumbrances of administration, which were left
largely to lay followers.” In ibid., pp. 172-173

7> COMYNS, Adnunestration of Church Property, p. 111.

76 For an m-depth study of this canon, see A. SALDHANA, The Diocesan Board of Administration,
Rome, Saint Thomas Aqumas Pontifical University, 1959.

77 See canons 492-493; 1263; 1277, 1281, §2, 1292, §1; 1295; see also A. FARRELLY, “The
Diocesan Finance Council. Functions and Duties according to the Code of Canon Law,” m Studra canonca, 23
(1989), p. 149 (=FARRELLY, “The Diocesan Finance Council”).
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In order to ensure that this right 1s protected, the legislator mandates that certain persons
assist the administrator to administer the goods of public juridic persons. The statutes of
the juridic person will determine whether it will have a council or just two consultants.
Canon 492, §1 obliges the diocesan bishop to establish a diocesan finance council of at
least three members appointed by himself, over which he himself or his delegate
presides. Canon 537, in a similar manner, mandates the establishment of a parish finance
council for each parish; particular diocesan law is to determine the manner of the
selection of its members, and its function is to assist the bishop or the pastor in
administering the goods of the diocese or the parish. The members of the diocesan
finance council are to be experts in financial affairs and civil law, outstanding in integrity,
and appointed for a five year terms (c. 492, §2).”* None of them may be related to the
bishop up to the fourth degree of direct or collateral ine of consanguinity or affinity (c.
492, §3). Diocesan particular law may establish similar norms for the members of the
parish finance council.”

The role of the diocesan finance council 1s 1dentified in canon 493: “In addition
to the functions entrusted to it in Book V, The Temporal Goods of the Church, the finance
council prepares each year, according to the directions of the diocesan bishop, a budget
of the income and expenditures which are foreseen for the entire governance of the

diocese in the coming year and at the end of the year examines an account of the

8 Given the fact that the members of this council are to be expert m both financial and civil law,
one would presume that the level of professional expertise required will favor more lay membership.
Concerning lay pattictpation n financial admustratton m the Church, see F. TESTERA, “Cases and
Inquinies: Lay Persons 1 the Admunistration of Ecclestastical Property,” in Bolkzin eclesiastico de filipinas, 62
(1986), pp. 639-650.

 Concerning patish finance council, see P.J. SHEA, “Pansh Fmance Councils,” in CLSA
Proceedings, 68 (2000), pp. 169-188.
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tevenues and expenses.” The canon places the responsibility of preparing an annual
budget on the diocesan finance council. This is because the Code presumes the expertise
of the members with regard to financial matters (c. 491§1).

Book V of the Code assigns the following specific tasks to the diocesan finance
council:

1. Canon 1263: To adwvise the diocesan bishop before he imposes a
moderate tax upon public junidic persons;

2 Canon 1277: To adwvise the diocesan bishop before he places acts
of administration which are more mmportant in the light of the
economic condition of the diocese, and to give consent for himn
to place an act of extraordmary administration as determmed by
the episcopal conference,

3. Canon 1281, §2. To advise the diocesan bishop before he defines
the acts which exceed the it and manner of ordinary
administration not determined by the statutes of the jundic
person (e, acts of extraordinary administration);

4. Canon 1287, §1. To examine annual reports submitted by
admumstrators of goods subject to the diocesan bishop,

5. Canon 1292, §1- To give consent for acts of altenatton whose
value 1s beyond the mumumum amount deterrned by the
episcopal conference;

6. Canon 1295. To give consent for contracts that can endanger the
patrimony of the public junidic person,

7. Canon 1305: To advise the diocesan bishop on the mvestment
of money and moveable goods assigned to an endowment,

8 Canon 1310, §2: To advise the diocesan bishop before he
dimimshes the obligations of a prous will.30

Other areas where the council is to intervene are the following:

1. Canon 423, §2: The choice of a temporary diocesan finance
officer sede vacante when the mcumbent has been appomted
diocesan administrator. The same principle can be applied 1f the
diocesan finance officer dies durning the sede vacante (see c. 19,
“laws tssued in stmilar mattet”);

2. Canon 494, §{1: To give advice on the appomtment of the
diocesan finance officer sede plena,

80 FARRELLY, “The Diocesan Finance Council,” pp. 150-151.
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3. Canon 494, §2. To adwvise the diocesan bishop on removal of the
diocesan finance officer sede p/emz.gl

2.2.5 — Other “Administrators”

Canon 1289 stipulates: “Even if not bound to administration by the title of an
ecclesiastical office, administrators® cannot relinquish their function on their own
inttiative; if the Church is harmed from an arbitrary withdrawal, moreover, they are
bound to testitution.” The Code designates the pastor as the administrator of the goods
of the parish, the diocesan bishop and the financial officer as the administrators of the
goods of the diocese, and a finance officer as the administrator of the goods of a
religious nstitute.”’ Canon 1289 concerns other persons who assist in administering
ecclestastical goods but does not do so by reason of an ecclesiastical office. There are
mstances where the function of administering ecclesiastical goods is fulfilled by persons
designated by the competent authority (cf. c. 1279). Other persons could also volunteer
to assist them and their services are considered by the legislator as very important and
invaluable. This is precisely why such persons are expected to inform the competent
authority before relinquishing their functions. The sudden withdrawal of the services
rendered by these “unofficial” administrators could greatly harm the Church; thus, the

Code contains the requirement that harm caused from their atbitrary withdrawal is to be

81 RENKEN, Church Property, p. 102; see also 1dem, “The Collaboration of Canon Law and Civil
Law i Church Property Issues,” mn Studies wn Church Law, 4 (2008), pp 72-73 (=RENKEN, “The
Collaboration of Canon Law and Civil Law™).

82 Tt would have been more appropriate not to use the term admunistrator for such persons
because the Code has already determined the proper use of the term admunistrator of ecclestastical goods
(cc. 118; 1279, §1). It 1s our opinton that 1t designates an ecclestastical office mn accordance with canon 145.
The reference to admimstrators who are not officeholders, therefore, 1s not appropmate. The
corresponding Eastern Code canon 1033 states: “An admunistrator of ecclestastical goods who relinquishes
his or her office or function on his or her own mnittative 1s bound to restitution, if the Church 1s harmed
from an arbitrary withdrawal.”

8 See canons 532; 494, §3; 1277; 636, §1
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remedied by restitution.* The requirement of restitution is a specific application of
canon 128.% Although canon 1289 speaks of public juridic persons, Kennedy points out
that “the moral principle undetlying the canon, however, would apply as well to private

juridic persons.”86

2.3 — The Munera of Administrators of Ecclesiastical Goods

The Code of Canon Law is greatly influenced by Roman law concepts.®’ In order
to understand certain terms in the Code we need to understand their Roman law usage.
Munera 1n Roman Law was understood as “public services, charges, duties or offices
which every individual living 1n the state is obliged to fulfill on behalf of the state or the
city (municipinm) 1 which one was born or has his domicle.”® The Dictionary of

Ecclesiastical Latin defines the word munus as a responsibility, service, duty, or office, etc.”

8 The requirement of restitution was added to the 1977 Schema. “Ex suggestione autem cutusdam
Organi consulationts canon completur his verbis. ‘. .dimuttere nequeunt; guod 52 ex arbitrara dimissione
dammum Ecclesiae obvemat, ad restitutionem tenetur.”” In Commumcationes, 12 (1980), p. 422 [emphasis added] For
a more detailed treatment of hability of admmistrators of ecclesiastical goods see C ] FLOWERS, “Liability
Issues for Related Church Entittes,” in Public Ecclesiastical Juridic Persons and thesr Cuvelly Incorporated Apostolates
(g, Unwersitzes, Healtheare Institutions, Social Service Agencies) in the Catholic Church tn the U.S . A: Canontcal-Covil
Aspects: Acts of the Collogquium, Rome, Pontifical University of St. Thomas Aquinas in Rome, 1998, pp. 97-
179. Adminstrators who perform their duties by the title of an ecclestastical office cease from that
function when they lose that office, which may occur 1n a number of ways (cc 184-196): by the passing of
a predetermimed time (c. 184, §1), by reaching the legal age it (c. 185), by resignation (cc. 187-189), by
transfer (cc. 190-191), by removal (cc. 192-195), by depnvation (c. 196), and by death.

8 Canon 128 states: “Whoever illegitimately inflicts damage upon someone by a junidic act or by
any other act placed with malice or negligence 1s obliged to repair the damage mflicted.”

8 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 1n CLSA Comn2, p. 1492.

87 For thorough study of this subject matter see, C. VAN DE WIEL, Hustory of Canon Law, Louvain,
Peeters, 1991; R.C. MORTIMER, Western Canon Law, London, A. and C. Black, 1953.

8 A. BERGER, Euncyclopedic Ductionary of Roman Law, vol. 43, part 2, Philadelphia, The American
Philosophical Soctety, 1953, p. 589 (=BERGER, Encyclopedzc Ductronary of Roman Law).

8 See LF. STELTEN, Dictionary of Ecclesastical Latin, Peabody, Massachusetts, Hendrickson
Publishers, Inc., 1995, p. 166.
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In relation to ecclesiastical goods, the munus of the administrator refers to all the
activities that are exercised by virtue of office. Canon 1279, {1 says: “The administration
of ecclesiastical goods pertains to the one who immediately governs the person to which

the goods belong.” Black’s Law Dictionary defines administration as follows:

Management or conduct of an office or employment; the performance of
the executtve duties of an mstitution, business, or the like. In public law,
the administration of government means the practical management and
direction of the executtve department, or of the public machinery or
functions, or of the operations of the various organs or agencies.
Direction or oversight of any office, service or employment. [.. ] The
term ‘admunustration’ 1s also conventionally applied to the whole class of
public functionaries, or those i charge of the management of the
executive department.”

Thus, to administer ecclesiastical goods means to manage everything that concerns the
goods of a public juridic person. It pertains to his or her munus to acquire, retain,
administer, and alienate ecclesiastical goods. Canon 1284 gwves a detailed list of the

munera of adminstrators of ecclesiastical goods:

§1. All administrators are bound to fulfill their function with the
diligence of a good householder.

§2 Consequently they must.

1° exercise vigilance so that the goods entrusted to their care are
1 no way lost or damaged, taking out insurance policies for this purpose
msofar as necessary;

2° take care that the ownership of ecclesiastical goods 1s
protected by civilly valid methods;

3° obsetve the prescrpts of both canon and avil law or those
mmposed by a founder, a donor, or legitimate authorty, and especially be
on guard so that no damage comes to the Church from the non-
observance of cvil laws;

4° collect the return of goods and the income accurately and on
time, protect what 1s collected, and use them according to the mtention of
the founder or legittmate norms;

5° pay at the stated time the interest due on a loan or mortgage
and take care that the capital debt tself 1s repard 1 a timely manner;

6° with the consent of the ordmary, mvest the money which 1s
left over after expenses and can be usefully set aside for the purposes of
the junidic person;

7° keep well organized books of receipts and expenditures;

8° draw up a report of the administration at the end of each year,

% B.A. GARNER, Black’s Law Dauctionary: Definitions of the Terms and Phrases of American and Enghsh
Jurisprudence, Ancient and Modern, 9™ ed, Samt Paul Minnesota, West Publishing Co, 2009, p. 49
(=GARNER, Black'’s Law Ductionary).
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9° organize correctly and protect 1n a suitable and proper archive
the documents and records on which the property nghts of the Church or
the institute are based, and deposit authentic copies of them 1n the archuve
of the curta when it can be done conventently.

§3. It 1s strongly recommended that admumistrators prepare
budgets of mncomes and expenditures each year; 1t 1s left to particular law,
however, to requre them and to determine more precisely the ways mn
which they are to be presented.

The canon explains that administrators have the duty to fulfill their function with the
diligence of a good housekeeper (diligentia boni patrisfamilias).” It enumerates nine specific
obligations in paragraph two. All these duties are to ensure that ecclesiastical goods are
used for their designated purposes, and thus to respect the intention of the donor.”
Canon 1284, §3 strongly recommends the preparation of an annual budget by an
administrator, but leaves the determination of the manner of the presentation to
patticular law. Even though the canon does not require preparation and presentation of
an annual budget, the diocesan bishop can promulgate particular law for his diocese
mandating administrators to prepare and present it. Such a determination helps to fulfill
the broad munus of the diocesan bishop to ensure that abuses do not creep into the
administration of ecclesastical goods (c. 392, §2), and to exercise careful vigilance over
ecclesiastical goods of public juridic persons subject to his jurisdiction (c. 1276, §2). It

will also help further to remind administrators of ecclesiastical goods of their duty to

% Concerning the duttes of admmstrators of ecclesiastical goods m the Church, see A.
PERLASCA, “Commento al canone 1284,” 1 Quadern: di dintto ecclesiale, 11 (1998), pp. 382-394; KENNEDY,
“The Temporal Goods of the Church [cc. 1254-1310],” 1n CLS.A Comm?2, pp. 1484-1487.

RENKEN remarks: “The code does not include a listing of personal qualifications for most
admumistrators of ecclestastical goods. Such qualifications may be 1dentified mn the statutes of a juridical
petson To establish them, analogous reference may be made to qualifications for being a member of the
diocesan finance council (canon 492); being a member of the Chnstian farthful (see canon 204 § 1), truly
expert 1 financial affairs and civil law, outstanding 1n integrity, not related to the supenor of the public
junidic person by consanguinity or affiuty through the fourth degree. Likewise, and also relying upon
canon 492, the statutes of the public junidic person would determine who appoints the admumustrator, the
length of the administrator’s term and whether the term 1s renewable.” In Church Property, p. 205

92 Several canons mention the mtention of the donor: See canons 121; 122; 123; 326, §2; 531;
616, §1; 706, 3°; 954; 1267, §3; 1284, §2, 3°; 1300; 1302, § 1; 1303, §2; 1304, §1; 1307, §1; and 1310, §2.
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render an annual account to the competent authority and the faithful who have
contributed to support the Church (c. 1287, §2).

An important aspect of the munus of the administrator is the obligation to ensure
that “ownership of ecclesiastical goods is protected by civilly valid methods” (c. 1284, §2,
299 One way of civilly protecting ecclesiastical goods is their civil incorporation of
goods.()4 Civil incorporation creates a structure of governance for an activity, creating an
artificial person in law which owns the goods. The goods are owned by a corporation.
The Code canonizes secular norms in a number of situations.” These civil laws then
have force in the canonical order.”® The administrator should ensure that the canonical
provisions conform to the cwvil law as far as possible (cf. c. 22). The norms of the
Chutch on juridic persons make it quite simple to prove the existence, nature, and
specific purposes of public juridic persons. One need only refer to the decrees of the
competent ecclesiastical authornty establishing them and to the statutes governing them.
These decrees and statutes have no force in most secular jurisdictions. Therefore, it 1s

important that the competent ecclesiastical authority ensure that public juridic persons

% For further exammation of this 1ssue see ] J. FOLMER, “The Canonization of Civil Law. The
Law of Personal Injury,” in CLS.4 Proceedings, 46 (1984), pp. 46-65.

% Concerning civil incorporation of parishes mn order to protect their goods mn the case of
broader diocesan civil itigation, see M. E. CHOPKO, “An Overview on the Pansh and the Civil Law,” 1n
The Jurst, 67 (2007), pp. 194-226 (=CHOPKO, “An Overview on the Pansh and the Civil Law”).

% These secular laws are attributed the same force as ecclestastical law, unless they are contrary to
divine law or canon law stipulates otherwise See canons 98, §2; 197; 1105, §2; 1290; 1500; 1714 and 1716.

%6 I’SOUZA explams. “A special feature of the 1983 Code may be seen 1 the fact that 1t remits a
large number of cases to the ctvil norms. The laws to which the canon remits are, matenally, civil laws, but
formally, they become ecclesastical and obtan junidic force. In other words the [civil] law becomes canon
law. This process of welcoming civil laws 1n the canomcal order and making them become ecclestastical
norms 1s known as the canonization of civil laws.” In “General Panciples Governing the Administration
of Temporal Goods of the Church,” 1n V.G. D’SOUZA (ed.), In the Servece of Truth and Justice: Festchnft mn
Hononr of Professor Augustine Mendonga, Bangalore, Centre of Canon Law Studies, Samt Peter’s Pontfical
Institute, 2008, p. 490 (=D’Souza, “General Prnciples Governing the Admumstration of Temporal
Goods of the Church”)
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also have recogmition in civil law.”” M.E. Chopko says that “a parish’s canonical
structures and rights must be expressed in civil documents themselves to better assure, in
this legal culture, that they will be adequately protected.”98 J.S. Manny underscores the
need for the civil protection of ecclesiastical goods:

The most popular and perhaps the best way to effectively reduce sk is to
separately mcorporate the panshes, the dioceses, and the vanous
otrganizations that support the parshes and dioceses, such as fund-rasing
entities. If properly structured, the mcorporation of each orgamzation will
limat the lability of the individual panshes and diocese by reducing their
exposure to the actions and negligence of parish employees, volunteers,
and associated parties.”®

Canon law sometimes canonizes civil law in its operation, provided that the civil
laws do not contradict divine law and the norms of the Code (see c. 22; CCEQ, c. 1504).
Several canons on temporal goods make particular mention of compliance with civil
law.'” Civil law in most settings does not recognize canonical provisions. Although
secular courts 1n some jurisdictions will defer to the norms of Church law in rendering
their decisions, such disposition is not assured in all jutisdictions. More often and
assuredly, however, the secular courts will rely upon secular legislation when rendering

their decisions on ecclesiastical goods. Therefore, it is important for administrators of

97 See RENKEN, Church Property, p. 214.
98 CHOPKO, “An Overview on the Parish and the Crvil Law,” p. 198.

? J.S. MANNY, “Governance Issues for Non-Profit Religious Organizations,” m The Cathole
Lawyer, 40 (2000), pp. 1-2 (=MANNY, “Governance Issues for Non-Profit Religious Orgamzations”). P.
BROWN admonishes the competent authonty to ensure that the ecclesial governance 1s not lost i the
process of civil incorporation: “By the same token, the civil structure must preserve the same ability of the
diocesan bishop (and theoretically the Holy See) to mtervene m the admiustration and governance of the
patsh in approprate circumstances that exists m canon law.” In “Square Pegs in Round Holes: Toward a
Better Model of Partsh Civil Law Structures,” m The Jurist, 69 (2009), p. 304

100 See canons 1268; 1274, §5; 1284, §2, 2°; 1284 §2, 3°; 1286, 1°; 1290; 1296; 1299 § 2; see also J.
OTADUY, “General Norms, [cc. 1-28],” m ExComm, vol. 1, pp. 377-378.
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ecclesiastical goods and those with the right of vigilance to ensure that these goods are
protected in a civilly recognized manner."”
Manny says that, among other things, protecting ecclesiastical goods through

civil incorporation will encourage donors to be more generous towards the Church:

The first and most important reason for restructuring 1s the protection of
assets from creditors. A second goal of incorporation, especially 1 light of
the Dallas award,!%2 1s to attract donors who may be less inchined to give
directly to a church due to fear that the church’s assets are vulnerable to
claims from judgment creditors. A third reason for incorporating separate
entittes 1s to attract government grants--for example, government
contracts for low-income housmng. In these situations, the government
mught not be willing to make the grant unless 1t can be made to a distinct
non-profit corporation.1%3

Since admuinistrators of ecclesiastical goods are to ensure that the public juridic person
acquires temporal goods to meet it purposes, they must ensure that the goods are
ptotected through civil means. Protection of ecclesiastical goods encourages more
generous donations from the faithful who will give when they are sure that their
donations will be used for the designated purposes. In the next section, attention will be
given to the role of administrators m the acqusiton of temporal goods, and the

obligations of the faithful to make donations to enable public juridic persons meet their

propet purposes.

101 See RENKEN, “The Principles Guiding the Care of Church Property,” pp. 165-168.

102 “In July 1997, a Texas jury awarded $119 million 1n damages to ten former altar boys and the
family of another after finding that the Catholic Diocese of Dallas 1ignored evidence that the priest was
sexually abusing the boys and thereafter attempted to cover up the scandal. The terms of the
unprecedented judgment mandated that not only the prest but also the diocese satisfy the damage award.”
In MANNY, “Governance Issues for Non-Profit Rehgious Organizations,” p. 1. See also Doe v. Hicks, No.
93-05258-G (T'exas Dist , Dallas County, 1993).

103 MANNY, “Governance Issues for Non-Profit Religious Orgamizations,” pp 4-5.
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2.3.1— The Administrator and the Acquisition of Temporal Goods

The Church affirms its mnate right to acquire goods in pursuit of its proper
purposes (cc. 1254, §1; 1259)."* This right reflects the right to use temporal goods for
the mission of the Church. The Church has the innate right to all the means needed to

fulfill its mussion. V.J. Pospishil comments:

While the goals of the Church as an mstitution established by its divine
founder Jesus Christ are directed toward the spirtual, supernatural world,
they have to be attained m this material world, 1n a soctety of humans, a
task that requires the means appropnate to this world, which refers to
temporal possession, pecuniary income, real and personal property, legal
claims, and the freedom to acquire, possess, adminster and alienate them
for the purposes of the Church 105

Even though the mission of the Church 1s essentially spiritual, directed principally to the
eternal salvation of human beings, 1t needs to make use of earthly goods.'” Therefore, “it
is mmpossible to make a sharp separation between the two, the spiritual and the
material.”""’

The acquisition of temporal goods, therefore, acquires a special place in the life

of the Church because of its intimate connection to the mission of the Church. Without

acquisition of goods, the Church would not be able to make donations for chartable

164 The acts of acqusttion of temporal goods treated m canons 1259-1273 concern all pubhc
jurrdic persons. Our study, howevet, shall be concerned mainly with the means of acquusition available to
public juridic persons subject to the diocesan bishop (the most numerous of which are panshes). Besides,
we also recognize that what constitutes a means of acquisition for one public junidic person may constitute
altenation for another public jundic person. For example, canon 1263 speaks of the bishop’s nght to tax
public juridic persons for meeting the needs of the diocese; the tax will constitute alienation for panshes
and other public junidic persons taxed, while 1t will constitute a means of acquusition for the diocese. We
have to note that even though some of the canons are on the section on acquisition of goods, they may
actually relate to alienation for other public junidic persons.

10> V.. POSPISHIL, Eastern Cathoke Church Law, Revised Edition, New York, Samnt, Maron
Publications, 1996, p. 694 (=POSPISHIL, Eastern Cathoke Church Law).

106 See R. METZ, “Temporal Goods of the Church,” in G. NEDUNGATT (ed ), A Guide to the
Eastern Code, n. 10, Rome, Pontificto Istituto Omnentale, 2002, p. 690 (=METZ, “Temporal Goods of the
Church”).

107 See 1bid.
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purposes (c. 1285), remunerate the clergy and others who work in the Church (c. 281;
1286); nor carry out the offices of sanctification or teaching. The administrator of
ecclesiastical goods acts on behalf of the public juridic person to acquire goods for the
putposes of the public juridic person. It is part of the maunus of the administrator to help

organize and collect funds for the public juridic person.m8

2.3.1.1 — The Right of the Church to Acquite Goods and the Obligation of the
Christian Faithful to Provide for the Needs of the Church

Temporal goods are principally acquired from the generous contributions of the
faithful (c. 1264). The faithful have the obligation to support the Church’s mission
through their donations and bequests. It is one of the munera of the administrator to
remind Christ’s faithful of their obligation to support the Church financially. Since the
administrator has the obligation to represent the public juridic person imn all affairs (c.
118), the duty of reminding Christ’s faithful to support the Church through their
donations also rests on the administrator. He or she acts in the name of the public junidic
petson to solicit funds to meet the purposes for which the public juridic person is
established (cc. 114, §2; 118; 1254, §2).

Given that fact that the Church has the innate right109 to acquire goods, the Code

also states that it has an innate right to require from the Christian faithful''® those things

108 See canons 222, §1; 1259-1262; 947; 1264, 2°; 1266, 1267, §1; 1268; 1270; and 1299-1302.

109 MORRISEY says: “In referting to the ‘inherent nght’--the same word that 1s used 1 Can. 1254--
the canon underhnes that this right does not depend on the good will of others. Of course, the use of the
night mught be restrcted 1n some fashion by ctvil legislation or, 1 some countres, 1t might even be
enhanced by public taxation laws (the well-known Kirchenstener 1s an example). As regards the mitation of
the use of the right, in some areas there are mortmam laws which have for their object the control of
possesstons of religious corporations ot trusts: no lands are to be given to chanties unless certain requisites
are observed. Other places have restrictions concerning donations which are to be given to recognized
chantable organizations if they are to qualify for taxation exemptions.” In “Temporal Goods of the
Church,” i CLSGBI Comm, p. 711.
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needed for its proper purposes (c. 1260). Canon 222, §1 obliges all Christian faithful to
provide for the needs of the Church, so that it has what 1s necessary for divine worship,
for the works of the apostolate and of charity, and for the decent support of the
ministers. The diocesan bishop “is bound to admonish the faithful of the obligation
mentioned in canon 222, {1 and in an appropriate manner to utrge its observance” (c.
1261, §2).""" All the faithful “have a duty and right to wotk so that the divine message of
salvation more and more reaches all people in every age and in every land” (c. 211). Thus
mission is not possible without the aid of ecclesiastical goods. Therefore, the faithful
must see the “mtrinsic” connection between their obligation to the mussion and theur
obligation to contribute to the means of achieving it. Although the Code specifically
obliges the diocesan bishop to remind Christ’s faithful of the need to support the
Church, the administrator of a public juridic person should also ensure that Chnst’s

faithful are well educated on this issue.

110 Canon 204 defines the term Christian faithful (Chrustefidelzs) as “those who, mnasmuch as they
have been mcorporated m Christ through baptism, have been constituted as the people of God. For this
reason, made sharers in thetr own way 1 Chrst’s priestly, prophetic, and royal function, they are called to
exercise the misston which God has entrusted to the Church to fulfill in the world, 1n accord with the
condition proper to each.”

1 CCEQ, canon 1010 states that the competent authonty has the nght to require the farthful to
pattictpate 1n providing for the needs of the Church identifted i canon 1007. The Latin text 1s 25 exugends,
and not sumply sobiciting (ws exqumrends), the participation of the fathful. R METZ says: “A stoct
application of the law would require that the Church should have recourse to a system of obligatory
taxation and should sanction the recalcitrant with canomical penalttes The Church does not do so Indeed,
1t would be difficult for the Church to do so without the agreement and aird of the civil power, as obtains
mn a few countries ke Germany with the Kirchenstener (church tax). Ultimarely, it 5 a question of a moral
oblgation of the fathful. It 1s only under certain conditions that the authonty, as a rule the eparclual bishop, 1s
authotized to impose taxes and order collections.” In “Temporal Goods of the Church, p. 695 [emphasis
added]. For a comparative study of the two Codes with regard to the conditions required for the
mmpositton of taxes see ]. ABBASS, “The Temporal Goods of the Church: A Companson of the Eastern
and Latin Codes of Canon Law,” m Perodica, 83 (1994), pp. 705-710 (=ABBASS, “The Temporal Goods of
the Church”).
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2.3.1.2 — The Means of Acquisition of Temporal Goods

The Code identifies a number of legitimate means through which the Church
acquires temporal goods. Canon 1259 states that the Church''? may acquire temporal
goods by every just means of natural law'" or positive law permitted to others.""* Several
canons identify the specific way by which a public juridic person may legitimately acquire
goods for its proper purposes: free-will offerings (c. 1261), appeals (c. 1262), taxation (c.
1263), prescribed fees (c. 1264), fund raising (c. 1265), special collections (c. 1266),
prescription (cc. 1268—1270),'" income from benefices (c. 1272), and pious wills (cc.
1299-1301), trusts (c. 1302, §§2-3), foundations (cc. 1304, §1; 1308, §4; 1309). Other
means through which the Church acquires temporal goods are by merger or union (cc.
121-122) or extinction (c. 123) of jundic person; the seminary tax (c. 264); fees for

tribunal services (c. 1649); and fines (c. 1488, §1; 1489). It 1s part of the munus of the

112 The term Church 1s understood 1n the sense of canon 1258 “Church signifies not only the
universal Church or the Apostolic See but also any public junidic person 1n the Church.”

113 Several ways of acquiring temporal goods by natural law are:

“1. Occupancy — the taking of something which has no owner with the mtention of making 1t
one’s own

2. Accesston — the acquisitton of ownership by gaining something produced by what one already
owns

3. Contract — the transfer of ownership by consent between two or more persons who are
naturally capable to make the transfer

4. Testament — the disposttion of one’s goods at the moment of death

5. Labor — the acquiring of ownership of a good 1n return for work rendered to one who
heretofore owns that good ” In T.L. BOUSCAREN et al, Canon Law: A Text and Commentary, 4% rev. ed.
Milwaukee, W1, Bruce Publishing Co , 1963, p. 804 (F=BOUSCAREN, Canon Law: A Text and Commentary)

114 The corresponding CCEOQ, canon 1010 speaks of jundic persons rather than “the Church” as
defined 1n CIC/83, canon 1258. The CCEO makes no reference to natural law or civil law; 1t simply states
that juridic persons can acquire temporal goods by every just means pernmutted to others.

115 For an excellent treatment of prescnption in the Eastern Code see V. DE PAOLIS,
“Prescription, Reckoning of Time (cc. 1540-1546),” m G. NEDUNGATT, (ed ), A Gude to the Eastern Codk,
no. 10, Rome, Pontificio Istituto Onentale, 2002, pp. 843-845.
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admunistrator to ensure that these legitimate means are employed to acquire goods for
the public juridic person (cc. 118; 1279, §1).

Administrators of ecclesiastical goods should be aware of some differences in the
norms on the acqusition of temporal goods in the previous Code and the present Code.
A recent comparative study of the means of acquisition of goods in the 1917 Code and
the 1983 Code by Renken reveals the following: “The 1983 Code of Canon Law does
not contain three sources of diocesan revenue which had existed in the 1917 code: the
cathedraticum'® (CIC/1917, canon 1504); the chantable subsidy''" (CIC/1917, canon
1505); and the foundation tax'"® (CIC/1917, canon 1506).”"” On the other hand, the
1983 Code added three new sources of acquisition of temporal goods that were not 1n

the previous Code. Renken writes:

16 Cathedraticurn was a “‘uniform tax to be paid equally by all churches and benefices 1n
recognition of their subjection to the Bishop, without regard to the size of their membership.” In SACRED
CONGREGATION FOR THE COUNCIL Decree, 13 March 1920, n AAS, 12 (1920), p. 444, Englsh
translation 1 CLD, vol. 1, p 720. The Cathedraticum was for the person of the bishop, not for the needs of
the diocese; one could really argue that such moneys were not ecclestastical goods Ecclesiastical goods are
owned by moral persons [junidic persons], and the diocesan bishop 1s not a moral person (c. 1497, §1).

The concept of Cathedraticum may not fit well mnto the new ecclesiological insight brought by the
Second Vatican Council. One such new insight 1s the consideration of the Church as the People of God
first and foremost, before consideration of the hierarchical nature of the Church. The 1983 Code, which
obwiously followed the ecclesiology of the Second Vatican Council, treats the diocesan bishop mn Book II,
Part II- “The Hierarchical Constitution of the Church,” section II-“Particular Churches and Their
Groupings.” Within this context, the diocesan bishop 1s understood to be under the diocese, unlike the
1917 Code that treated the diocese under title 8§ “On episcopal power and those who participate 1n 1t.” The
1983 Code treats the diocese before the treatment of diocesan power following the schema of the Second
Vatican Council that treated the People of God before the hierarchical constitution of the Church. To
speak of paying taxes in recognition of one’s subjection to the bishop may not be approprnate language n
the light of the nsight from Lumen gentium, chapter two After all, the holders of offices 1 the Church are
mvested with sacred power 1n order that they may promote the mterests of the farthful and order the
people of God to their common goal, which s the salvation for all (see LG, no. 18; c. 1752).

117 A chantable subsidy was an optional exaction that could be imposed by the local ordinary to
meet special pressing needs of the diocese.

118 A foundation tax was imposed by the ordinary on the occasion of the foundation or
consecration of a church, benefice, or other mstitute.

119 RENKEN, “The Acqusition of Diocesan Revenue by the Diocesan Bishop,” i Phillipine
Canomcal Forum, 11 (2009), p. 80 (FRENKEN, “The Acquisitton of Diocesan Revenue™)
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The 1983 Code of Canon Law contains three sources of
diocesan revenue which have no direct ptecedence m the 1917 code: the
diocesan tax, both ordinary and extraordmary (canon 1263); special
collections for diocesan projects (canon 1266); and the establishment of
structures for restricted diocesan funds for the support of clergy, for the
social secunty of clergy, for persons other than clerics who serve the
Church, for diocesan projects, and for assistance to poorer dioceses

(canon 1274)."

Renken also points out that the present Code retains three means of acquisition
of goods that were present in the 1917 Code: “The 1983 Code of Canon Law contains
three sources of revenue which had also existed in the 1917 code: the diocesan seminary
tax (canon 264); tribunal fees (canon 1649); and goods from the extinction of public
juridic persons subject to the diocesan bishop (canon 123).”**' The means of acquisition
that are not repeated in the new Code can no longer be used to as legitimate means of
acquisition of goods.

The administrator must note that not all the canons on the acquisition of goods
constitute a means of acquisition of goods for all public juridic persons. Canon 1263 on
taxes 1s one of the ways of acquisition of goods for the public juridic person which 1s the
diocese.'” The same canon advances a legitimate means of alienation of goods of public
juridic persons that are subject to the diocesan tax. Parishes that are taxed on the basis of
canon 1263 lose ownership of what they own, while the diocese acquires these same
goods. In a similar manner, canon 1271 advances a means of acquisition of temporal
goods for the Apostolic See, but for the diocese it concerns the alienation of its goods. If

canons 1263 and 1271 are regarded as “alienation” for parishes and dioceses, do the

120 Tbad., p. 89.

121 Tbid , p. 84. Both Codes recognized prescription as one of the ways of acquiring temporal
goods as well (CIC/ 17, canons 1508-1512; CIC/ 83, cc. 197-199; 1268-1270).

122 For further study of taxation based on canon 1263 see D.J. FRUGE, “Diocesan Taxation of
Parishes m the United States, Sign of Communio or Source of Tenston?” in CLS.A Proceedings, 60 (1998), pp.
68-81.



The Role of Administrators in Caring for Ecclesiastical Goods 131

canons on alienation apply to the procedure for paying such taxes/donations? Would the
pastor or diocesan bishop be required to follow the norms of canons 1291-1294? After
all, in the budget the entry of such items would be enteted as income or expenditure,
depending on who acquires and who loses possession of the goods. It is our opinion
that, since the law has anticipated such payment to be made by public juridic persons,
the formalities for alienation would not apply to such actions of the administrators.'”
The universal law has granted the “permission” by stipulating that such public juridic
persons can be taxed or asked to make donations (cc. 1263 and 1271). Besides, the

norms of canons 1291-1294 requure spectal permission of higher authority only for very

large transactions, unlike those envisioned in canon 1263 and 1271.

2.3.2 — The Administrator and the Administration of Ecclesiastical Goods
Ownership of ecclesiastical goods is vested in the public juridic person that
lawfully acquires them (c. 1257)."* The administration of goods is one of the essential

aspects of ownership (c. 1254, §1). Although the 1983 Code mentions acts of

123 K, REGATILLO argues that transfer of goods from one public junidic person to another does
not constitute alienation because their status as ecclestastical goods 1s not altered by the transaction. See
Institutiones Iurs Canonscr, 6 ed., Santander, Sal Terrae, 1961, pp. 2 and 230. This view 1s contrary to the
practice of the Roman Curia See KENNEDY, “The Temporal Goods of the Church [cc 1254-1310],” 1n
CLSA Comm2, p 1495

124 The corresponding CCEO, canon 1010 states. “Under the supreme authonty of the Roman
Pontff, ownership of temporal goods of the Church belongs to that juridic person which acquired them
legittmately.” The CCEO stmply recognizes juridic persons. J. ABBASS explams that, “with respect to the
acquusition of temporal goods, Eastern canon 1010 1s able to speak precisely and sumply about ‘undic
petson.” On the level of the Churches sz zurs and their eparchies, CCEO c. 921, §2 speafically constitutes
them as juridic persons.” In “The Temporal Goods of the Church,” p. 179.
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admunistration of goods in other sections of the Code (e.g., cc. 634-640), 1n this chapter
we shall focus principally on the canons of Book V.13
Canon 1286 obhges administrators to practice social justice and to pay a just

wage to employees.

Administrators of goods:

1° 1 the employment of workers are to observe meticulously
also the civil laws concerning labor and social policy, according to (wsxta)
the prnciples handed down by the Church;

2° are to pay a just and decent wage to employees so that they
are able to provide fittungly for theirr own needs and those of their
dependents.

This canon 1dentifies the ecclesiastical and civil rights of employees which are to be

fulfilled by the admmistrator who acts on behalf of the employer (i.e., public jundic

128

person).'”’ It emphasizes the Chutch’s teaching on justice in society.'” The requitement

that cvil law be followed 1s a “canonization” of civil law, although this must be done

“according to the principles handed down by the Church.”'® The canon envisions that

130

persons who serve the Church should be properly remunerated. ™ Kennedy notes:

125 For a more detailed study of the admnstration of goods in rehgious mstitutes see V. DE
PAoLIS, “Temporal Goods of the Church mn the New Code with Particular Reference to Institutes of
Consecrated Lafe,” i The Jurist, 43 (1983), pp. 343-360.

126 For an in-depth study of canon 1286, see T. T. GRANT, “Social Justice m the 1983 Code of
Canon Law: An Exammation of Selected Canons,” m The Junst, 49 (1989), pp. 135-136; see also D. J.
HERMANN, “The Code of Canon Law Provisions on Labor Relations,” in The Jurist, 44 (1984), pp. 180-
193.

127 Tt 1s the duty and responsibility of diocesan bishops to ensure that admimstrators in the
Church fulfill this obligation of paying a just wage to its employees. J. MYERS writes: “Surely a just wage
and just working conditions would be among the things a diocesan bishop must attend to. The bishops
must potnt out that 11 order for them to meet this responsibility, the members of the Church will have to
provide the financial means for domng so.” In “The Economic Pastoral Foundation m the Church’s
Mission; Challenges for the Church’s Life,” in CLSA Proceedings, 49 (1987), p. 191

128 The 1983 Code has several canons making reference to justice: canons 222 § 2, 287 § 1; 528 §
1,695§1; 797,978 § 1; 1148 § 3, 1199 § 1; 1341; 1435; 1445 § 3, 1°; 1446 § 1, 1453, 1670; 1722, 1727 § 2.

122 Some of the prncpal documents presenting the social teaching of the Church are the
following:
LEO X111, Encyclical letter Rerum novarum, 15 May 1891, n ASS, 23 (1890-1891), pp. 641-670;
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The sad truth 1s that 1n most if not all nations, {. .] many people live and
wortk 1n social and economic condittons far below the level demanded by
the dignity of the human person as taught by the Church, and they do so
despite the existence of cvil laws ostensibly designed to further social
justice Meticulous conformuty to civil laws that fall short of serving the
fullness of social justice 1s hardly the measure of mstitutional behavior
sought by the law of the Church. That 1s why in canon 1286, 1°
observance of ctvil law 1s jomned to fulfillment of the puanciples of soctal
justice taught by the Church.13!

Administrators are to ensure that observance of the social teaching of the Church on
employment is to be given precedence over civil law."”? This is precisely so because some
civil laws may not mandate the just wages which are required by natural law for every
wotker. Kennedy comments: “Unfortunately, this message may be clouded not only by
the wotd order [of c. 1286] which can be misinterpreted as putting emphasis on
meticulous observance of civil law, but also because of a translation that rendets the
Latin z#xfa 1 1ts secondary meaning of ‘according to’ rather than in its primary meanings

of ‘alongside’ or ‘immediately after’ (from which is derived the English word

P1us X1, Encyclical letter Quadragesimo anno, 15 May 1931, m 4A.A4S, 23 (1931), pp. 177-228;
JOHN XXIII, Encyclical letter Pacew mn terris, 11 Apnl 1963, 10 4AS, 55 (1963), pp 257-304;
PAUL VI, Encyclical letter Populorum progressio, 26 March 1967, 1n . AAS, 59 (1967), pp. 257-299;
PAUL VI, Apostolic letter Octogesmo advenzens, 24 May 1971, m 4AS, 63 (1971), pp. 401-441;
JOHN PAUL 11, Encyclical letter Laborem exercens, 14 September 1981, m AAS, 73 (1981), pp. 577-647;
JOHN PAUL 11, Encyclical letter Solkcitndo re: sociaks, 30 December 1987, n 445, 80 (1988), pp. 513-586;
JOHN PAULII, Encyclical letter Centessrnns annus, 1 May 1991, n 4AS, 83 (1991), pp 793-867;
CONGREGATION FOR CATHOLIC EDUCATION, Circular letter Gurdehnes for the Stndy and Teaching of the
Church’s Social Doctrine i the Formation of Preests, 27 June 1989, Vatican City State, Typis polyglottis Vaticaus,
1989;
PONTIFICAL COUNCIL FOR JUSTICE AND PEACE, Compendmm of the Soctal Doctrine of the Church, 25
October 2004, Vatican City State, Typis polyglotts Vaticanus, 2004. See also RENKEN, Church Property, p.
229, footnote 161.

130 Several other canons mention the remuneration (remunerativ) to be given to persons who serve
the mussion of the Church: See canons 191, §2; 230, §1, 231, §2; 263; 281, §§1 & 3; 418, §2, 2° and 531.

131 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” mnn CLS.A Comm2, p. 1488.

132 Concerning the treatment of remuneration of Church workers and civil law, see B K. DUNN,
and L. ROBITAILLE, “Canon Law and the Observance of Labor Law,” in A. ESPELAGE (ed), CLSA
Advisory Oprnzons, 1994-2000, Washington, CLSA, pp. 412-416; D. HERMANN, “The Code of Canon Law
Provisions on Labor Relations,” in The Jurist, 44 (1984), pp. 153-193.
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juxtapose’).”’” The result is a translation which enjoins Church administrators to
observe civil Jaws “according to the principles handed on by the Church” instead of
“alongside (or together with) the principles handed on by the Church (iuxta principia ab
Ecclesia tradita)” To speak of meticulous observance of civil law “according to the
Chutch’s social teaching reduces Church teaching to the obligations of civil law or to a
set of notions somehow subject to secular law. This would entail a failure to recognize in
Church teaching additional positive demands which transcend the content of civil law

and which, on that account, must be followed by church employers as an affirmative

3134

duty

Canon 1287 concerns the two financial reports that are to be made by

administrators of ecclesiastical goods:

§1. Both clerical and lay admumustrators of any ecclestastical
goods whatever which have not been legitimately exempted from the
power of governance of the diocesan bishop are bound by their office to
ptresent an annual report to the local ordmary who 1s to present 1t for
examination by the finance council; any contrary custom 1s reprobated.

§2. According to norms to be determmed by particular law,
administrators are to tender an account to the farthful concerning the
goods offered by the faithful to the Church.

The first paragraph requires administrators of ecclesiastical goods who are subject to the
diocesan bishop to submit an account each year to the diocesan bishop who is one of

the local ordinary (c. 134, §2)." Receiving this annual report is certainly one of the

133 The CCEO, canon 1030 1° replaces wxta with secundum, the primary meaning of which 1s
‘after, behind, m the second place,” which effectively accords appropnate priornity to Church teachings by
enjomning admustrators to observe cvil law after, or secondanly to, the prnciples handed down by the
Church. See KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310),” in CLSA Comm?2, pp.
1489.

134 See 1bid., p. 1490.
135 Canons 586, §1 exempts admimistrators of ecclestastical goods of mstitutes of consecrated life

from submitting an annual account to the diocesan bishop. Canon 297 also exempts personal prelatures
from such an obligation.
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supervisory duties of the diocesan bishop (c. 1276, §1). Through the annual report the
diocesan bishop can assess whether or not administrators of ecclesiastical goods have
petformed their function according to the provisions of universal law, particular law, and
the statutes of the public juridic person. The transmission of the report to the finance
council is to ensure that experts in financial matters have the opportunity to study it, and
to call to the local ordinary’s attention both its commendable and troublesome aspects.'”

The second paragraph concerns administrators’ rendering an account to the
faithful concerning the goods that the latter have given to the Church.””’ The Code
leaves the determination of the manner of rendering this account to particular law. This

canon underscores the need for administrators to be accountable to the faithful.'*® The

136 See KENNEDY, “The Temporal Goods of the Church [cc 1254-1310),” 1n CLS.A Comm?2, p
1490

137 The parallel CCEO, canon 1031, §2 requires admunistrators to render accounts publicly unless
the authomnty, by particular law, has determined otherwise The CIC/83 does not say the account must be
rendered publicly, but only to the faithful KENNEDY notes. “During the revision process, unsuccessful
efforts were made to expand the scope of this report to mclude an account not just of offerings from the
faithful but of all the financial holdings of the public jundic persons, ncluding returns on mvestments,
sales of property, and other sources of mcome.” In “The Temporal Goods of the Church [cc 1254-
1310],” in CLSA Comm?2, p. 1490; see Communzcationes 12 (1980), p. 421.

RENKEN recommends that admmustrators make complete disclosure of all sources of mcome mn
their annual report: “Canon 1287 § 2 does not require administrators to give to the faithful a report of @/
mcome of public jundic persons, but only a report on the goods offered by the farthful. Thus, for example,
the report to the faithful 1s not regusred to 1dentify revenue from grants, the civil government, private
agencies, etc. Nonetheless, financial transparency suggests giving the faithful a complete report of all revenue
from whatever source.” In Church Property, p 235 [emphasts m the onginal].

138 RENKEN notes the various places 1 the Code where the requirement of rendering account of
stewardship 1s mentioned: “Elsewhere the code 1dentifies persons other than the local ordinary who are to
recetve the financial reports to be submutted by the admmistrator. Public assoctations of the faithful are to
make an account of their administration to the authonty which established them-i.e, the Holy See, the
conference of bishops, or the diocesan bishop (canon 319; see canon 312 § 1). Finance officers and other
admuustrators of religious mstitutes, their provinces, and their local communities are to render an account
of thetr adminustration to the competent authonty (canon 636 § 2). Autonomous monasteries (see canon
625) must render an account of their administration to the local ordinary once a year, and the local
ordinary has the tight to be tnformed about the financtal reports of a religtous house of diocesan night
(canon 637). The diocesan finance officer 1s to present an annual diocesan financial report to the diocesan
finance council (canon 494 § 4). Likewsse, m light of canon 1287 § 1, masmuch as a pastor 1s the
administrator of the pansh (canon 532), he also must present an annual financial report to his superior, the
diocesan bishop (see canon 515 § 1). In addition, 1f a parochial administrator serves a pansh retamning its
pastor, he must render an account to the pastor when he has completed his function (canon 540 § 3), 1f the
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diocesan bishop exercises his duty of careful viglance over the admunstration of
ecclestastical goods m his diocese by legislating the time and manner by which
administrators of ecclesiastical goods subject to his jurisdiction are to make this annual
report to the faithful (c. 1287, §2). Such particular law would promote the transparency
that 1s expected of all admunistrators of ecclesiastical goods (c. 1284, §1).

Canon 1288 declares that admunistrators of public junidic persons require the
written permussion of their proper ordinary before they mitiate or contest any legal
proceeding mn a civil court: “Admuinistrators are neither to 1mutiate nor to contest litigation
m a cwil forum 1 the name of a public juridic person unless they have obtamned the
written permisston of their own ordmary.”’” Such permission 1s not required for
mitlating ot contesting hitigation 1n the canonical forum (see c. 1480). The reason for
seeking this permission 1s to ensure that the administrators of ecclesiastical goods do not
endanger these goods m civil court. Renken says that “an obvious reason for the
petmussion of the ordmary 1s the patrimomal risk to which a public junidic person 1s
subjected by a civil lawsuit, and harm done to the Church by negative notonety. If the
administrator were to proceed without the ordmary’s wrtten permission, the
admumstrator’s actton would be ilicit (but not mvald).”'® Such an action of the

admunstrator could be subject to canonical action or recourse 1f damage results (see cc.

parochial admimistrator serves a vacant pansh, he would render the account to the diocesan bishop as
would a pastor (see canon 540 § 1) ” In Charch Property, p 234

139 The corresponding canon in the Eastern Code does not mention written permission It only
states that admumstrators of ecclestastical goods require the permission of hus or her own hierarch before
they 1nitiate or contest a cvil htigation (¢ 1032)

10 RENKEN, Chaurch Property, p 236



The Role of Administrators in Caring for Ecclesiastical Goods 137

1281, §3; 128)."" The granting of the permussion by the ordmnary affords him the
opporttunity to fulfill “careful vigilance over the administration of all the goods which
belong to public juridic persons subject to him” (c. 1276, §1).

As we have discussed above, canonical tradition has recognized acts of ordinary
administration and acts of extraordinary administration. Canon 1277 deals with certain

acts of administration at the diocesan level:

The diocesan bishop must hear the finance council and college of
consultors to place acts of administratton which are more important in
light of the economic condition of the diocese. In addition to the cases
specially expressed in umversal law or the charter of a foundation,
however, he needs the consent of the finance council and of the college of
consultors to place acts of extraordmary admmistration. It 1s for the
conference of bishops to define which acts are to be considered of

extraordinary admunsstration. ™
This canon obliges the diocesan bishop to hear, or to obtamn the consent of, two bodies,
the college of consultors and the finance council, before he places certain acts of
admunistration in the diocese. The goal of this canon 1s to ensure that ecclesiastical goods

are well protected and used for the intended proper purposes.143

It provides for three
types of acts of adminmstration of ecclesiastical goods: acts of ordinary administration,
acts of ordinary administration which are more important in the light of the economic

situation, and acts of extraordinary administration.

141 See 1bid; for a detaled treatment of penalties for admumstrators involved 1n financial
malfeasance, see RENKEN, “Penal Law and Financial Malfeasance,” pp. 5-58, especially pp. 34-54.

142 KENNEDY notes. “Although the canon does not use the word ‘ordinary,” 1t 1s clear from the
use of the word ‘extraordinary’ mn the second part of the canon, which requires consent of the two
consultative bodies, that the first part, which requres only that the two bodies be heard, concerns the
mote tmportant acts of ordinary admumstration.” In “The Temporal Goods of the Church [cc. 1254-
13101,” 1 CLS.A Comm2, p. 1478.

145 KENNEDY says that the rationale for canon 1277 1s twofold: “[F]urst to guard agamnst the
dangers of grave harm to the financial conditton of a diocese from decisions hastily made i the absence of
the accurate and adequate mformation from truly knowledgeable and skilled experts; second, to free the
diocesan bishop from the felt need to spend an nordinate amount of time attending to financial matters to
the neglect of his many responsibihittes 1n the teaching and sanctifying offices of the Church and m the
nonfinancial areas of the governing office.” In ibid.
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Canon 1281 provides norms to regulate acts of ordinary and extraordinary
administration for a public juridic person subject to the diocesan bishop (e.g., the parish).
It requites the diocesan bishop to determine what exceeds acts of ordinary

administration for public juridic person subject to him.

2.3.2.1 — Acts of Ordinary Administration

Canonical tradition has often identified acts of ordinary administration as “the
collection of debts, rents, mterests or dividends, contracts and payments necessary for
the ordinary maintenance of the church and its personnel; the opening of checking
accounts to facilitate these payments; and the acceptance of ordinary donations.”* In
other words, acts of ordinary administration mvolve “the normal transaction of business
by the admiustrator of a public juridic person, i.e., things done routinely or regularly.”145
Administrators of ecclesiastical goods act on behalf of the juridic person. Canon 118 says
that those whose competence is acknowledged by universal or particular law ot by its
own statutes are the legal representatives of a public juridic person. Canon 1279, §1
identifies the administrator of ecclesiastical goods as the one who immediately governs
the person to which the goods belong. The universal law recognizes the diocesan finance

officer as the routine administrator of the ecclesiastical good of the diocese, who

functions under the authority of the diocesan bishop who mmmediately governs the

1+ J A ABBO and ].D. HANNON, The Sacred Canons: A Concse Presentation of the Current Disciplinary
Norms of the Chaurch, Samnt Louts, B. Herder Book Co., 1952, p. 731. See also RENKEN, Church Property, pp.
176-177; A. FARRELLY, “Acts of Extraordinary Admimstration and Acts of Alienation,” m CLSANZ
Newsletter, no.1 of (2004), pp. 40-49.

145 See A. MAIDA and N.P. CAFARDI, Church Property, Church Finances, and Church-Related
Corporations, Samnt Lowts, The Catholic Health Association of the United States, 1984, pp. 301-302. The
authors give the following examples as acts of ordinary admimstraton: “Mamtaining property and
checking accounts, receiving rent or interest mcome, accepting nommal gifts, paying bills, and making
routine sales and purchases” In 1bid., p. 302. See also RENKEN, Charch Property, pp- 176-177.
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diocese (c. 494, §3),'* and the pastor as the administrator of the propetty of the parish
(c. 532). Acts of ordinary administration in the diocese are typically petformed by the
diocesan financial officer, while the pastor performs the same acts in the parish. To
petform acts of ordinary administration, an administrator does not need special
authorizations on each occasion. Such acts are part of routine duties. F.G. Morrissey
explains:

The simple fact of approval of the annual budget carries with it the
mandate to carry out certamn duttes. [...] It must be recogmzed, though,
that most acts of financial administration would be situated within the
parameters of ordinary admimistration. For this reason, the law poses few
major difficulttes to those entrusted with the office of financial
admunistrator (.., treasurer, diocesan finance officer, and so forth) '+

Let us consider two possible manifestations of ordinary admistration: diocesan taxation

and donations made by administrators.

(i) — Diocesan Taxation

Patt of the munus of the administrator 1s the payment of taxes on behalf of the
public juridic person (cc. 1284, §2, 5°). The Code provides for two possible taxes that
administrators of ecclesiastical goods subject to the diocesan bishop may be required to
pay to the diocese: the seminary tax, and general taxation. Paying taxes on behalf of
public juridic persons is considered an act of ordinary administration, especially when the
amount does not exceed the limit of ordinary administration determined by the

competent authority or the statutes of the public juridic person (c. 1281).

146 KENNEDY points out that the diocesan bishop s the financial admunistrator of temporal
goods owned by the diocese. In “The Temporal Goods of the Chutch [cc. 1254-1310],” 1 CLS.A Comm2,
p. 1478. CIC/83, canon 494, §3 states that “it 1s for the finance officer to adminster the goods of the
diocese under the authornty of the bishop.” This canon certamly recogmzes the financial officer of the
diocese as the routine financial adminustrator of the ecclestastical goods of the diocese.

47 F.G. MORRISEY, “Ordinary and Extraordinary Admuustration,” i The Jurust, 48 (1988), p. 716
(=MORRISEY, “Otrdmary and Extraordinary Admimstration”).
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The Seminary Tax. Canon 264 states:

§1 In addition to the offering mentioned 1n can. 1266, a bishop
can impose a tax i the diocese to provide for the needs of the semmary.

§2. All ecclestastical junidic persons, even pnvate ones, which
have a seat 1n the diocese are subject to the tax for the seminary unless
they are sustamned by alms alone or m fact have a college of students or
teachers to promote the common good of the Church. A tax of this type
must be general, 1n proportion to the revenues of those who are subject to
1t, and determined according to the needs of the seminary.

The 1917 Code had three ways through which the bishop provided for the
proper operation of the seminary (see CIC/17, c. 1355)."* The present Code provides
two means to maintain the seminary: canon 264 mentions the seminary tax, and canon
1266 permits a spectal seminary collection. The imposition of the semnary tax does not
requite the formalities of canon 1263,'” except that it must be proportionate to the

income of the juridic person."’0 M. Nobel explains:

It 1s necessary to strctly distinguish the semunary tax mn canon 264 and the
other diocesan taxes mentioned in canon 1263. the latter allows the
diocesan bishop, after hearing the finance councl and the presbyteral
council, to mmpose a moderate tax for the needs of the diocese upon
public jundic persons, and impose extraordinary tax m case of grave
necessity and under the same conditions upon other physical and jundic
persons. !>

48 For the support of the seminary the residential bishop can: 1. Order that pastors and rectors
of the other churches, even exempt ones, at stated times, take up an offeting in churches for this end; 2.
Impose a trbute or fax 1n hus diocese; 3. If these are not sufficient, attribute to the Seminary some simple
benefices.

A, MCGRATH wrtes: “This levy 1s not imposed on physical persons, and 1t 1s to be
disunguished from the levy mentioned mn Can. 1263.” In “Part I Chust’s Faithful,” in CLSGBI Comm, p.
150.

150 An author like D. CITO argues differently: “The jundical system of taxes provided for under
§2 constder this tax a mere application of ¢. 1263 and not a part of docttmes as far as those hable for the
tax are concerned. Thus, 1 order for 1t to be levied, the provision of c. 1263 shall be applied after
consultation with the finance council and the presbyteral senate.” In “The Formation of Clercs,” mn
ExComm, vol. 11/1, p. 298.

131 M. NOBEL, “Academic Aspect of Prestly Formation 1n the 1983 Code,” m Studia canonica, 42
(2008), p. 448
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Only juridic persons in the diocese are liable to the seminary tax."”? Excluded from it are
jutidic persons that are sustained by alms and those that have college(s) of students or
teachers to promote the common good of the Church, and physical persons.m It 1s part
of the munus of the administrator to pay debts owned by the public junidic person. A
seminaty tax imposed by the diocesan bishop in accordance with the norm of canon 264
becomes a debt that the administrator must pay on behalf of the public juridic person.
Canon 1263 also creates the option of the diocesan bishop taxing public junidic
persons subject to him.” This canon presently constitutes one of the major ways by
which a diocesan bishop can receive revenue from public and private jundic persons mn

his diocese.'” Canon 1263 states:

After the diocesan bishop has heard the finance council and the
presbyteral council, he has the nght to impose a moderate tax for the
needs of the diocese upon public jundic persons subject to his
governance, this tax 1s to be proportionate to therr mcome. He 1s
permitted only to impose an extraordmary and moderate exaction upon
other physical and jundic persons 1n case of grave necessity and under the
same conditions, without prejudice to particular laws and customs which
attribute greater nghts to him.

The canon has two aspects. The first relates to the diocesan bishop’s night to taxation,

after proper consultations. The consultation makes him Aabzlis to tax public jundic

152 See D CITO, “The Formation of Clertics,” m ExComm, vol. 11/1, p. 298.
153 See RENKEN, “The Acquisition of Diocesan Revenue,” p. 84.
134 For a study of the development of canon 1263, see RENKEN, Church Property, pp 80-92.

155 The preferred way of generating revenue for any public juridic person 1s the free will donation
recognized in canon 1262. See PONTIFICAL COMMISSION FOR THE REVISION OF THE CODE OF CANON
LAW, Schema canonum lbr: V': De wnre patrmontaly Eccleseae, Vatican Caty, Typis polyglottis Vaticams, 1977, p
287 Canon 1262 of the 1983 Code was canon 5, §3 1 the 1977 Schema, and 1t followed the disciphne on
the diocesan taxation. After the 1980 Schema, the Secretanate decided to place the canon before the canon
on taxation This was done to avoid the impression that taxation, rather than free-will responses to fund-
rassing appeals, 1s the prefetred mode of acqusitton of temporal goods. See Relato: complectens systhesim
anmadversionum ab Em.mis atque Exc.ams patrbus commussionis ad novssimum  schema Codees Tures Canonict
exhibitarum, cum responstombus a secretaria et consultoribus datis, Vatican City, Typis polyglottis Vaticanus, 1977, p.
282.
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persons subject to his authority.l‘56

The tax must be moderate and proportionate to the
income of the public juridic person. This first part makes no reference to grave necessity

not does it designate the tax as extraordinary. Kennedy explains:

This makes clear that the tax referred to m the first part could be a
regularly recurnng means of raising funds to meet regulatly recurring
diocesan needs, and, 1 that sense, may be considered to be an ‘ordinary’
tax m contradistinction to the extraordinary tax referred to in the second
part of the canon. Reluctance to use the word ‘ordinary’ 1 the canon’s
first part appears to have been m deference to the decision to give
prumacy to voluntary responses to fund-raising appeals as the preferred
mode of acquisition [...], explicit reference to an ‘ordinary’ tax could be

misunderstood as an indication that taxation 1s to be an expected or

preferred mode of acquiring needed funds."’

The diocesan bishop should thoroughly inform the members of the councils on all 1ssues
that relate to the need for the tax. This will afford the councils the opportunity to give
good advice and, finally, such well founded advice will help the diocesan bishop to make
a well informed decision. V. De Paolis cautions the diocesan bishop to avoid making the
consultation process a mere formality. The participation of these councils, he argues, “is
a real involvement and corresponsibility; this must not be reduced to a mere formality.
As a matter of fact, law must never be pure formality.”"*® Kennedy notes some of the
issues that could be involved in the consultation: “Consultation should include such

matters as the genuineness and relative importance of diocesan need for which the tax is

126 An authentic mterpretation declared that schools owned by pontifical religious mstitutes are
not subject to the “ordinary” tax to be imposed by the diocesan bishop for diocesan needs. PONTIFICAL
COUNCIL FOR THE INTERPRETATION OF LEGISLATIVE TEXTS, reply, 24 January 1989, n AAS, 81 (1989),
p. 991.

157 KENNEDY, “The Temporal Goods of the Church [cc 1254-1310],” in CLSA Comm?2, p. 1463
MORRISEY also suggests crtera for determining what could be constdered moderate and proportionate
tax. “It 1s for the Bishop to determine whether the tax 1s based on gross or on net income. Sometimes a
combination of procedures 1s adopted: parishes that do not have a debt could have their tax rated on gross
revenue; parishes with a debt mught have their tax rated on gross revenue less any capital paid back on the
debt. The Bishop could also determine a shding scale 1n proportion to the revenue.” In “The Temporal
Goods of the Church,” in CLSGBI Comm, p. 713.

158 V DE PAOLIS, “Temporal Goods of the Church mn the New Code with Particular Reference
to Institutes of Consecrated Life,” i The Jurist, 43 (1983), p 353.
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to be imposed, the approptiate meaning in the particular circumstances of ‘moderate’ (a
relative term but clearly indicative of limits), and the criteria for determining what
qualifies as taxable income.”" If the tax is a recurring one, the bishop would have to
consult each time he wants to renew it.'* Kennedy points out that failure to consult
these bodies “would invalidate a tax, relieving those upon whom it had been imposed of
the obligation to pay it.”'"' The diocesan bishop is not obliged to follow the advice of the
councils, but he 1s nonetheless not to act contrary to the advice, especially if unanimous,
without a reason which is overriding in his judgment (c. 127, §2, 2°).'

Canon 1263 cleatly states that the “ordinary” tax be imposed for the needs of the
diocese. The Code does not explain what exactly constitutes these needs. However, these
will be found in the purposes for which the Church owns ecclesiastical goods (c. 1254,
§2; 114, §2 and 222, §1). Renken gives some examples of what could be regarded as the
diocesan needs that can necessitate the imposition of the ordinary tax in accord with
canon 1263: “Included obviously among these needs are the recurring costs of operating
diocesan agencies and institutions. Excluded from these needs are ‘extraordinary’
endeavors for which an extraordinary tax may be imposed (e.g., renovation of the

cathedral, establishment of a clergy retirement center, erection of a seminary, etc.).”'®

159 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310),” in CLSA Comm2, p. 1463.

160 RENKEN however, thinks differently. He contends that the ordinary tax can be recurring: “It 1s
appropriate, however, that the diocesan bishop, when consulting the presbyteral council and the finance
council to set the taxation formula, explains that the formula will be used repeated (e.g., annually) until
such time as the formula 1s changed. To modify the formula vahdly, the diocesan bishop must have a new
consultation with the two councils ” In RENKEN, Church Property, pp. 88-89.

161 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310),” m CLS.A Comm?2, p. 1463.

162 The Eastern Code requires the eparchial bishop to recewve the consent of the finance council
before he can impose a tax on juridic persons subject to his authonty (CCEQ, c. 1012, §1).

163 RENKEN, Church Property, p. 87.
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The second part of canon 1263 concerns the extraordinary tax to be imposed by
the diocesan bishop. The pre-tax formalities are the same as the ordinary tax, namely,
that the diocesan bishop has to hear the presbyteral and finance councils before he can
impose it. However, those subject to this tax are quite broader than those subject to the
“ordinary” tax. An extraordinary tax can be imposed also on physical and juridic
persons.'* Moreover, it can be imposed only when there is a grave necessity (i casu gravis
necessitatis). Once the tax has been determined, the administrator of the public juridic

petson is obliged to pay it on behalf of the public juridic person.

(i) — Donations by Administrators

Canon 1285 concerns donations which can be made by administrators: “Within
the limits of ordinary administration only, administrators are permitted to make
donations for purposes of piety or Christtan charity from movable goods which do not
belong to the stable patrimony.” This donation is to be made in accord with the proper

putposes for which ecclesiastical goods are owned, namely, remuneration of clergy and

164 ‘There 1s no consensus among commentators as to whether an extraordinary tax can be
mmposed on public junidic persons not subject to the diocesan bishop. Kennedy explans: “Arguments m
favor of limiting extraordinary taxes to persons subject to the governance of the diocesan bishop could
pomt to the fact that imposition of a tax, even extraordinary in nature on persons not otherwise subject to
the legislator, 1s highly unusual. Moreover, duning the reviston process, the Secretariate at one pomt
intimated that the taxing power of a diocesan bishop would be confined to persons subject to his
governance (Re/ 282). Contrary arguments could pomt to the fact that the Latin text of c. 1263 uses, i the
first part, the word #2butum, which connotes the classical notion of tnbute being paid by subjects, but, n
the second part, the canon uses the word exactioness, a broader term suggesting a legislative itention to
reach beyond those who, strctly speaking, ate subjects. Also, canon 264, providing for the support of a
diocesan seminary, authorizes the imposition of a tax on jundic persons which have an establishment 1n
the diocese, even if they are not otherwise subject to the diocesan bishop, thereby affording a precedent
within the code for a more extensive interpretation of the second part of ¢. 1263.” In “The Temporal
Goods of the Church [cc. 1254-1310],” 1n CLSA Comm?2, footnote 43, p. 1464.

For the opinton that an extraordinary tax does not extend to persons not subject to the diocesan
bishop, see A GIL, La Admnistracién de los bienes temporales de la Iglesia, 29 ed. Salamanca, Untversity of
Salamanca, 1993, p. 166. For contraty opinion, see J. C. PERISSET, Les bens temporels de [’ Eg/m, Paris,
Tardy, 1996, p. 87.



The Role of Administrators in Caring for Ecclesiastical Goods 145

other ministers, works of charity and pious causes. J. Provost points out that the canon
does not specify what “purposes of piety or Christian charity” are, but leaves that
determination to the prudent determination of the admunistrator.'® The donation 1s to be
made only from movable goods not belonging to the stable pattimony of the juridic

person.166 According to L. Alarcon:

Stable patrimony 1s comprised of those goods that constitute the
munimum secute financial basts to enable the junidical person to subsist
autonomously and to attend to the purposes and services proper to 1t;
there are no absolute rules, however, for establishing the stability of a
patrimony, since this depends not only on the nature and quantty of the
goods, but also on the financral requirements for the fulfillment of the

objectives, as well as on the stattonary or expansive situation of the

167
mstitution when discharging its commitment. 6

Designating stable patrimony hmuts the babilito of the administrator to make donations
only from non-stable patrimony. The administrator’s role 1s to ensure that the stable
patrimony of the public juridic person 1s secured in both canonical and civil parlance (c.

1284, §2, 3°).

165 See J. PROVOST, “Use of Parish Funds for Gufts,” in A.]. ESPELAGE (ed.), CLS.A Adwisory
Oprnzons, 1994-2000, Washington, CLSA, p. 411.

166 See L. ALARCON, “The Adminsstration of Goods,” n CCLA, p 993.

167 Tbid. Concerning stable patrimony, KENNEDY recognizes four categores of stable patimony
(1) real estate (land, buildings); (2) non-fungible property (tangible movable property that 1s not consumed
m 1its use, such as automobiles, furniture, books); (3) long-term (over two years) mvestments mn securities
(stocks, bonds, treasury notes); (4) restrcted funds, that 1s, funds, even 1f compnsed of cash or short-term
securnities, that have been set aside for a specific purpose, such as pension funds or certain bulding or
educational funds. The Code commission also discussed the sutability of using the expression “stable
pattimony.” It was mutially thought that 1t was not adequate for the movement and flow of actual finances,
but the commuission finally accepted the expression. In “The Temporal Goods of the Church [cc. 1254-
1310],” m CLSA Comm2, pp. 1495-1496; see also Communicationes, 12 (1980), p. 420; COMBALIA, “The
Adminustraton of Goods,” in ExComm, vol. IV/1, p. 115.
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2.3.2.2 — Acts of Ordinary Administration “More Important” in Light of the
Economic Situation of the Public Juridic Person'®

Canon 1277 mentions “acts of administration which are more important (maioris
moments) in light of the economic condition of the diocese.” This category of acts of
administration does not extend in the Code to parishes and other public juridic persons
subject to the diocesan bishop. However, the diocesan bishop can established similar
norms for public juridic persons subject to him (c. 1281). Renken points out that, given
the particular economic circumstances of each parish, the diocesan bishop may wish to
determine the specific acts of parochial administration about which the parish finance
council would need to give its counsel to the administrator of their goods.'® This act of
determining what constitutes acts of major importance that require the counsel or
consent of the parish finance council would reflect the diocesan bishop’s stewardship
role. However, acts of routine or “ordinary” administration (like paying salaries, utility
bills, insurance premiums, etc.) would be excluded from those that will require counsel
or consent of the finance council.'” Renken further advises that it would be appropriate
for any civil legal documents governing public juridic persons to refer to the various
limitations of acts required by canon 1281."" This will ensure that the same acts of

administration are recognized in both the ecclesiastical forum and the secular forum.

168 KENNEDY says: “Despite request during the revision process for prectse determnation of
what 1s meant by acts of ordinary admmistration of greater importance, the canon, m deference to economic
diverstty among the dioceses of the wotld, offers no specification of the term other than to indicate that its
meaning 1s relative to the financial condition of each diocese.” In “The Temporal Goods of the Church
[cc. 1254-1310],” 10 CLSA Comm?2, p. 1478 (emphasis 1 ongnal). See also Communicationes, 12 (1980), p.
414.

169 See RENKEN, Church Property, p. 179.
170 See 1bhad., p. 201.

171 See 1bid.
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Canon 1520, §3 of the 1917 Code prescribed that the local ordinary hear the
diocesan council of administration before he places acts of ordinaty administration of
“greater importance,” but the canon did not further specify criteria for judging what
constituted these acts. The 1983 Code “gives more clarity by indicating that the criterion
whereby to judge if the acts are of ‘greater importance’ is the economic condition of the
drocese.”'”® The determiation of acts of greater importance is to be made by the diocesan
bishop, not the diocesan finance officer.'” If such consultations are not carried out, the
act will be invalid by virtue of the provisions of canon 127." Canon 127 gives the
general principles required for the specific dialogue between any superior and groups or
individuals who are required by law to give their counsel ot consent.'”

The principal determining factor for what constitutes an act of ordinary
admuinistration of major importance 1 the light of the economic situation of the parish

will be the amount of money involved in the transaction and not the manner m which

172 Tbid., p 178 [emphasts 1 the onginal]l. Some members of the coetus De boms Ecclesiae
temporakbus had suggested that the new Code have a clearer determination of what 1s to be understood as
acts of major importance i the diocese. COMBALIA explams that the consultants finally resolved this by
adopting the following statement. “attento statu oeconomico dioecests.” This means that assessment of
acts of ordmary administration of major unportance 1s not absolute, but should be made in consideration
of the financtal situatton of each diocese. See COMBALIA, “The Admintstration of Goods,” i ExComm,
vol IV/1,p. 97.

173 The diocesan bishop may make such determimnation erther through a general admumstrative
decree (c. 29) or on a case-by-case basis. Regarding the latter, some unforeseen act of admnistration may
be needed which the bishop considers important but not extraordmary; the bishop could spontaneously
declare such an act to be more important.

174 For a detaled study of CIC/83, c. 127, see E. GUTHOF, “Consensus” und “eonsthum” wn ¢. 127
CIC/ 1983 und ¢ 934 CCEQ, Wurzburg. Echter, 1994; A. MENDONGA, “The Legittmate Method for
Contacting the College of Consultors,” m A ESPELAGE (ed.), CLSA Adwsory Opinzons, 2007-2005,
Washington, CLSA, pp. 58-64.

175 Bestde these requirements, canon 1292, §4 further stipulates that those who give counsel or
consent 1n matters of allenation “are not to offer advice or consent unless they have first been thoroughly
mnformed both of the economic state of the jundic person whose goods are proposed for alienation and of
previous alienations.” Complete disclosure of approprate mnformation should also be given m matters
other than alienatton when the counsel or consent of othets 1s required by law. See RENKEN, Church
Property, pp. 255-266.
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176

the transaction is carried out.”” The identification of acts of major importance may be

on a case-by-case basis."”’ It would be preferred, however, that these acts be 1dentified in

the parish statutes (and also in its civil articles of incorporation),'™ in particular law, or n

the instructions required by canon 1276, §2."”

2.3.2.3 — Acts of Extraordinary Administration
Canon 1277 deals with acts of extraordinary administration of the diocese while
canon 1281 deals with acts of extraordinary administration of public juridic persons

subject to the diocesan bishop. Canon 1281stipulates:

§1. Without prejudice to the prescupts of the statutes,
admunistrators invalidly place acts which exceed the limuts and manner of
ordmnary admumstration unless they have first obtamned a wutten faculty
from the ordmary.

§2. The statutes are to define the acts which exceed the
limut and manner of ordmary admumustration; 1f the statutes are silent i
thus regard, however, the diocesan bishop 1s competent to determine such
acts for the persons subject to him, after having heard the finance council.

§3. Unless and to the extent that 1t 1s to its own advantage,
a jundic person 1s not bound to answer for acts mnvahdly placed by its
admumstrators A juridic person itself, however, will answer for acts
legitimately but validly placed by its administrators, without prejudice to

176 See MORRISEY, “Ordinary and Extraordinary Admunustration,” p. 717.

177 See RENKEN, Church Property, pp. 178-179. One problem that may be associated with a case-
by-case determination 1s the risk of arbitrariness 1n the judgment of the bishop. If he does not want to
consult the finance council and the college of consultors 1 a particular case (even though 1t 1s evidently
mote sertous than an act of ordinary admuntstration), he mught arbitranly declare the matter to be ordmary.
If he 1ssues norms, he holds himself publicly accountable and binds himself to consultation. MORRISEY
explamns: “For this reason and for the credibility of 1ts administration each diocese should draw up as soon
as possible a list of actions that would be constdered to be of major importance. In this way those mvolved
with the admmistration of temporal goods subject to the diocesan authonty would know when to have
recourse to other groups or advice.” In “Ordmary and Extraordinary Admumustration,” p. 717.

178 The Code could be regarded as the statutes for diocese and the articles for civilly
mcorporating the diocese should reflect the norms of Book V. However, wntten statutes are better,
because 1t directly mndicates what the purpose of the juridic person 1s for the manner of 1ts governance.

179 See J R. BINZER and W. KING, “Alienation and Acts of Extraordmary Administration” in
CLSA Adwsory Openzon, 2001-2005, p. 338. The coetus De bonzs Ecclesiae temporakbus expressly stated that acts
of ordinary admumistration which are more important 1n light of the diocesan economic condition cannot
be determined by the uruversal law. See Communicationes, 16 (1984), p. 33.
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its nght of action or recourse agamst the admunistrators who have
damaged 1t.

Administrators of ecclesiastical goods act invalidly when, without the prior
written faculty'™of the ordinary, they perform acts of extraordinary administration
(without prejudice to the statutes).”® The Code refrains from determiing acts of
extraordinary administration and leaves such a determination to the statutes.”® If the
statutes'™ fail to do so, however, the diocesan bishop 1s competent to determine the acts
of extraordinary administration for the public juridic persons subject to him after he has
heard his finance council'™ The norms decreed by the conference of bishops
concerning acts of extraordinary diocesan administration (c. 1277) will assist and guide
the diocesan bishop to determune acts of extraordinary adminstration for the public
juridic persons subject to hum. Such a determination will be in accord with the diocesan

bishop’s general oversight of ecclesiastical goods of public juridic persons subject to him

180 This 15 the only time 1 Book V where the term facu/tas appears. J.M. HUELS defines a faculty
as “an ecclesiastical power or authorization necessary for performeng lawfully an act of minestry or adpamstration wn the name
of the Church” In “Permussions, Authornizations and Faculties in Canon Law,” in Studsa canonica, 36 (2002), p.
29 [emphasts 1n the onginal]

181 DE PAOLIS concludes that the validity of the act of extraordinary admuistration requires both
that the permusston be requested in wrting and that 1t be granted in writing. See I ben: temporals della Chiesa,
p. 164.

182 The word “extraordinary” 1s used 1n the 1983 Code 11 times see cc. 346, §2, 345; 353, §§1 &
3, 638, §1; 910, §2; 943; 1263; 1277, 1355, §1 2°; and 1356, §2). With the exception of cc. 638, §1, 1263 and
1277, none of them pertains to temporal goods. See X OCHOA, Index verborum ac locutionnm Coduces turis
canonzer, 204 Edition, Vatican City, Librerta Editrice Lateranense, 1984, p. 188.

183 Statutes (c. 94) are required for all jundic persons, and no aggregate mtending to obtain jundic
personality 1s to acquure 1t without statutes (c. 117).

184 If the statutes of public junidic persons not subject to the diocesan bishop are silent, the
determmnation of acts of extraordinary administration 1s made by the competent authonty identified m
untversal, particulat, or proper law. See DE PAOLIS, De bonts Ecclesiae temporalibus, p. 90. The 1977 Schema
said that the diocesan bishop 1s to define acts of extraordinary administration following consultation with
the diocesan finance council. The coetus De bonss Ecclesiae temporakbus changed the draft to clanfy that the
diocesan bishop, followmng consultation with the diocesan finance council, 1s to define acts of
extraordinary admmistration only for junidic persons subject to hum See Communzcationes, 12 (1980), p. 417,
see also RENKEN, Church Property, p. 179.
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(c. 1276, §1). Before the diocesan bishop makes this determination, he should wisely
consult with the persons concerned, as well as the diocesan finance council, the college
of consultors, the presbyteral council, and the pastoral council. Consultation is very
crucial in the process of decision-making. Their stewardship role requires that the
diocesan bishop and other administrators of ecclesiastical goods try as much as possible
to consult those concerned before making a final decision.'®

Commentators on the 1983 Code have made various attempts to define what

constitutes an act of extraordinary administration.'®

J. Hite says acts of extraordinary
admunistration are “those which because of the nature of importance of the action or 1ts
financial value require the permission of a higher authority. Examples would include

acceptance or refusal of major bequests or gifts, purchase of land, construction of new

buildings or extensive repair of old buiddings, mitial investments of capital, other

185 The proper law of institutes of consecrated hife should determine what constitutes an act of
extraordinary administration m the mstitutes and the authonty competent to grant the permission before
such acts are placed (c 638, §1).

18 Concerning the definition of an act of extraordmnary administration see J. HITE, “Church Law
on Property and Contracts,” in The Jurist, 44 (1984), p. 121 (=HITE, “Church Law on Property and
Contracts); A FARRELLY, “Acts of Extraordinary Adminsstration and Acts of Alenation,” m CLSANZ
Newsletter, no 1 of (2004), pp 49-40, MORRISEY, “Ordmary and Extraordinary Administration,” p. 717,
KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 1n CLSA Comm2, p. 1489; See
BOUSCAREN, Canon Law: A Text and Commentary, p. 830.

The members of the coetus De bons Ecclesiae temporalibus agreed to differentiate clearly acts of
extraordmary adminustration from alienatton “De sententtia unmus Orgamt consultationts addi debet m
canone: ¢ admunistrare ef akenare velent.”, quia alienatio non est actus administrationss Hanc sententtam
favent duo Consultores, dum alu duo sunt contrarn, quia ahenatio non est nist actus admunistrationts etst
extraordmarae. Fit suffragatio an placeat addere verbum ‘alienare’ placet 5, non placet 1.”In
Communicanones, 12 (1980), p 396

Concerning the defimtion of an act of ordinary admimstration, F . DEMERS comments: “Acts
which requite frequent, either daily or perodic, recurrence of the acts belong to acts of ordmary
administration. But this standard may not be valld m every case since certamn acts of ordinary
adminsstration are not necessanly performed daily, nor even at short term mtervals.” In The Temporal
Admmistration of the Relgions House of a Non-Exempt, Clerical, Pontsfical Institute, Canon Law Studies no. 396,
Washington, The Catholic University of Amernica, 1961, p. 51 (SIDEMERS, The Temporal Adnunistration of the
Relygrons House). Therefore, the way to dentify acts of ordmary admunistration was to observe those acts
which the administrator performed routinely by virtue of his or her office
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expenditures of an amount over a certain hmit.”"® Another act of extraordmary
administration 1dentified by De Paolis 1s the act of designating some goods as stable

patrimony.'™®

2.3.3 — Administrators and Contracts Involving Ecclesiastical Goods

The administrator as the jundic representative of the public junidic person acts
on behalf of the latter 1n 1ssues of contracts involving ecclesiastical goods (cc. 118; 1279,
§1). J. Mantecén pomts out that most of the canons on contracts refer to ahenation (cc.
1290-1294, 1296 and 1298)."® Canon 1290 obliges administrators to observe civil law 1n
matters of contracts, provided the civil law does not contradict divine law or canon law
(c. 22)." Canon 1295 protects the stable patrimony of a public juridic person by
stipulating that the canons on alienation also apply to acts or transactions that may harm
the stable patrimony of the public juridic person. Canon 1297 regulates the leasing of
ecclestastical goods by directing that conferences of bishops promulgate particular law
for their territory.

In the next section we shall examme the canons that regulate contracts of
alienation, contracts other than allenation threatening stable patrimony, and lease
contracts. In order to carty out actions that touch on these aspects valdly, the

administrator often requires the permussion of a higher authonty.

187 J HITE, “Church Law on Property and Contracts,” p 121

188 See DE PAOLIS, “De bonis Ecclestae temporalibus in novo Codice Iuns Canonict,” mn
Persodzca, 73 (1984), p 101

189 T MANTECON, “Contracts and Espectally Alienation,” 1n ExComm, vol IV/1,p 124

190 See RENKEN, Church Property, p 241
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2.3.3.1 — Contracts Involving Alienation of Ecclesiastical Goods

Black’s Law Dictionary defines alienation in real property law as “the transfer of
the property and possession of lands, tenements, or other things, from one person to
another. The term is particulatly applied to absolute conveyances of real property. The
voluntary and complete transfer from one person to another. Disposition by will. Every
mode of passing reality by the act of the party, as distinguished from passing it by the
operation of law.”"" The Latin verb alienare means “to make something another’s.” Thus,
the alienation of ecclesiastical goods is the transfer of ownership to another. Kennedy
remarks: “Ownership may be total (as in fee simple ownership of real estate) or partial
(as in a life estate or a remainder interest in real estate); alienation 1s a transfer of either
total or partial ownership.”'”* It is effected neatly always by sale, gift, or exchange. In
every act of alienation there is the lost of full dominium as understood in canon 1254,
§1."”

Canon 1290 stipulates the observance of civil law when it comes to contracts and
alienation. It is the role of the administrator of ecclesiastical goods to ensure that
contracts entered by public juridic persons reflect civil norms. Mantecén explains:

“Canonization of civil law on contracts i1s not necessarly limited to contracts on

191 GARNER, Black’s Law Ductionary, p. 84.
192 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 1 CLSA Comm2, p. 1495.

193 KENNEDY explams that the mortgaging of property 1s not an act of alilenation. “A mortgage
gives rise to rights 1n regard to property, and creates the potential of a future loss of ownership m the
event of default ;n payments on the loan for which the mortgage serves as collateral, but there 1s no
immediate transfer of ownership and, hence, no alienation. The same 1s true of assuming a mortgage when
purchasing property which already has a mortgage on 1t.” In 1tbid, p. 1494,
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ecclesiastical goods. It 1s extended to all contracts--and to the extinction of obligations,
including extracontractual ones.”"™

The administrator requires the permission of the competent authority'” in order
to alienate validly ecclesiastical goods which constitute the stable patrimony of a public
jutidic person and whose value exceeds the sum determined by particular law (c. 1291).
Stable patrimony is constituted by legitimate designation (c. 1291).” In order to know
what constitutes the stable patrimony of the public juridic person, the administrator
needs to identify such items m the annual inventory to be submitted to the competent
authorty (c. 1283)."’

The provisions of canon 1292 make 1t clear that only the diocesan bishop can
alienate diocesan property; the diocesan finance office 1s legally rendered inbabilis to
alienate diocesan property. However, for other public juridic persons subject to the

diocesan bishop, their admunistrator is habilzs to alienate its goods.”” By reason of

universal law, administrators can alienate part of the stable patrimony without consent of

194 MANTECON, “Contracts and Espectally Alienation,” in ExComm, vol. IV/1, p. 125.

195 RENKEN pomts out that “for jundic persons subject to the diocesan bishop- the competent
authonty 1s the diocesan bishop (who also must receive the consent of the diocesan finance council, the
college of consultors, and those concerned). For junidic persons of the diocese the competent authority 1s
the diocesan bishop (who also must recewve the consent of the diocesan finance council, the college of
consultors, and those concerned).

“If the value of the stable pattimony amount s greafer than the maximum amount, the additional
(znsuper) permusston of the Holy See 1s required for its »a/d alienation (canon 1292 § 2) The Holy See must
also give 1ts permission for the valid alienation of an ecclestastical good which has been given to the
Church by vow, or 1s precious for artistic or hustoric reasons.” In Charch Property, p. 260 [emphasts in the

ongmnal].
196 See 1bid , p 227

17 The parallel canon 1n the Eastern Code states specifically that the regularly updated inventory
1s to note changes 11 “stable” patnmony (CCEO, c. 1026).

198 See RENKEN, Church Property, p. 260.
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others if 1ts value'” 1s less than the minimum amount established by the conference of
bishops (c. 1292). If the value of the stable patrimony is beyond the minimum amount
decreed by the conference of bishops, the permission of the competent authority is
required (c. 1292, §1).** The permission of the Holy See is required if the value of the
goods exceeds the maximum amount determined by the conference of bishops (c. 1292,
§2). If administrators intend to alienate the goods in parts, then “the parts already
alienated must be mentioned; otherwise the permussion gwven is wvalid” (c. 1292, §3).*"
Canon 1293, {1, 1° obliges administrators to have a just cause to alienate Church
property. The canon identifies such just causes as “urgent necessity, evident advantage,
piety, charity, or some other grave pastoral reason.”

Canon 1294, §2 directs that money recewved from alienation must be carefully
invested for the advantage of the public juridic person. Administrators should therefore
ensure that they alienate ecclesiastical goods when it is appropmate. Securing the required

203

permission202 is also crucial for the canonical vahdity of the act of alienation.”" Canon

199 Concerning how to determine the value of goods to be alienated RENKEN wrtes. “The value
of goods may be determined 1n a number of ways: (1) the oniginal value; (2) the imnsured replacement value;
(3) the depreciated value; (4) the worth determined for taxation purposes; and (5) the market value. Canon
1293 § 1, 2° requires the written appratsal of experts before alienating an asset, and canon 1294 § 1 says
that ordinanly an asset must not be alienated at a price less than 1ts appratsed value.” In 1bid , p. 257.

200 See 1hud , p 259.

201 The permission given 1s a singular admiistrative act in the form of a rescpt Canon 1292, §3
1s a practical application of canon 63, §§1-2 which states: “§1. Subreption, or concealment of the truth,
prevents the validity of a rescript if in the tequest those things were not expressed which according to law,
style, and canonical practice must be expressed for validity, unless 1t 1s a rescrpt of favor which 1s given
motu propreo.

“§2. Obzreption, or a statement of falsehood, also prevents the validity of a rescript if not even
one proposed motivating reason 1s true.”

202 The Eastetn Code 1s more precise by requuting the consent, not just permussion for validity, of the
competent authonty (CCEO, c. 1035, §1, 3°), because permussion required in the Latin Code actually
means consent. See ] M. Huels, “Permussion, Authonizations and Faculties 1n Canon Law,” in Sudia
canonzca, 36 (2002), p. 47
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1296 stipulates that the competent authority™ is to act when ecclesiastical goods are
alienated without following the proper canonical formalities. Canon law holds that in
such a situation pieces of property invalidly alienated according to canonical principles
remam ecclesiastical goods even though their alienation may be valid in civil law (c. 1292,
§3). Administrators must be aware that the one who places an act that is valid in civil law
but invalid or illicit in canon law may be subject to the penalty mentioned in canon 1389
on the abuse of ecclesiastical office.””

However, administrators must not hesitate to alienate ecclesiastical goods for the
benefit of the public juridic persons that they represent. Kennedy admonishes
administrators of public juridic persons not to view alienation of ecclesiastical goods as a

prohubited evil because the Code does not view alienation as always undesirable:

At times 1t 1s highly desirable, even encouraged One of the prncipal
purposes for the acquisition of matertal possessions by the Church 1s to
use them for or give them to the poor and needy (c. 1254, §2)
Accordingly, alienation for purposes of chanty 1s recommended (see cc
640, 1285). Though not prohubited, and though often encouraged,
altenation is nevertheless restncted at times. As canon 1291 directs, it 1s
restricted when the property to be ahienated 1s part of the lawfully

203 For further study of various opinions on this 1ssue see I B. WATERS, “Transfer of Property
from Religious Congregation to Diocese,” m A. ESPELAGE (ed), CLSA Advisory Openeons, 1994-2000,
Washington, CLSA, p. 416, N.P. CAFARDI and J. FRUGE, “Alienation of Objects Precious by Reason of
Artistic or Historical Significance,” in A. ESPELAGE (ed.), CLS.A Advisory Openzons, 1994-2000, Washington,
CLSA, pp 417-419; CR. ARMSTRONG, “Allenatton of Church Property and Consultation,” in A.
ESPELAGE (ed.), CLS.A Adpisory Openons, 1994-2000, Washington, CLSA, p. 421.

20+ The competent authority 1s not clearly identified 1n the Latin Code, but the parallel canon in
the Eastern Code fills this /facuna legrs. CCEO, canon 1040 states: “Whenever ecclesiastical goods have been
alienated against the prescripts of canon law but the alienation 1s valid civilly, zbe hzgher anthority of the one who
carried out the ahenation, after having considered everything thoroughly, 1s to decide whether and what type
of action 1s to be taken by whom and against whom 1 order to vindicate the nghts of the Church”
[emphasts added] The use of the phrase auctoritas superor tlhus cleatly indicates who the competent
authonty will be The diocesan bishop 1s the higher authonty for all public junidic persons subject to him,
while for the action of the diocese the higher authority 1s the Apostolic See.

205 See RENKEN, Church Property, p. 201. Canon 1389 states: “§1. A person who abuses an
ecclestastical power or function 1s to be punished according to the gravity of the act or omussion, not
excluding privation of office, unless a law or precept has already established the penalty for this abuse

“§2 A person who through culpable neghgence dlegiimately places or omits an act of
ecclestastical power, ministry, or function with harm to another 1s to be punished with a just penalty.”
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designated stable patrimony of a public junidic person and of a value 1n
excess of a legitimate established minimum.206

2.3.3.2 — Contracts Threatening Stable Patrimony

Administrators of public juridic persons enter into vatious forms of contracts.
Canons 1291-1294 lay down the principles to be followed in all acts of alienation
involving public juridic persons. Canon 1295, however, does not concern acts of
alienation; rather, it concerns itself with contracts that can worsen the patrimonial
condition of a juridic person.

Canon 1295 states: “The requirements of cann. 1291-1294, to which the statutes
of juridic persons must also conform, must be observed not only in alienation but also 1n
any transaction which can worsen the patrimonial condition of a juridic person.”207 This

canon rightly presumes that every public juridic person has its own statutes (c. 117).”

206 KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” m CLSA Comm2, p. 1495.

207 KENNEDY notes. “Although the view has been expressed that canon 1295 applies to private as
well as public juridic persons, such a view seems untenable Canon 1257, §2 1s clear that pnvate jundic
persons ate not bound by the canons of Book V unless expressly so provided. There 1s nothing mn the
wording of canon 1295 that etther explicitly or implicitly expresses an intentton to mclude private jundic
petsons within 1ts scope. Moreover, the norms governing alienation found m canons 1291-1294 apply only
to the stable patrimony of public junidic petsons, and it 1s the chief purpose of canon 1295 to apply canons
1291-1294 to transacttons other than alienation. That would seem to make clear that canon 1295 1s
strularly limited to public juridic persons.” In 1bid., p. 1502.

208 Canon 117 states: “No aggregate of persons (wnwersitas personarum) or of things (unzversitas
rerum), ntending to obtain jundic personality, 1s able to acquire 1t unless competent authonty has approved
its statutes.” The canon also applies to all public juridic persons, whether thetr junidic personality finds its
source 1 the law or m the dectee of erection The decree of erection of a patish should therefore, only be
issued when the statutes of the proposed public junidic person are 1 place Interestingly, the Code does
not address the 1ssue of whether a public juridic person 2 e needs to have 1ts own statutes before 1ts
erection.

KENNEDY remarks “Canon 117 makes no distinctton between jundic personality that 1s to be
conferred by operation of law (4 zr¢) and that which 1s to be conferred by decree of competent authority
(ab hommne); 1t would seem, therefore, that all jundic persons, public or private, whether their jundic
personality 1s conferred @ wure or ab homene, should have their statutes approved as a prerequusite for the
conferral of junidic personality. The mmplication 1s clear that all panishes and all dioceses, as jundic persons,
should have statutes though, as a matter of fact, many do not. The absence of statutes 1s no doubt largely
due to the absence mn the 1917 code, under which most presently existing diocesan and parnshes were
established, of any general norm requiting statutes. While, strictly speaking, canon 117 can be said to be
binding only on juridic persons constituted after the promulgation of the 1983 code (see ¢ 9) and, hence,
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The principal purpose of canon 1295 i1s to place restrictions on a transaction carried out
by administrators which do not entail the alienation of ecclesiastical goods but which will
have adverse effects on the public juridic person.*” Such transaction would include every
contract and other financial transacttons whose common characteristic is the risk they
pose overall to the economic well-being of the public juridic person. Kennedy points out
that canonical tradition views this economic well-being as “rooted in stable patrimony,
namely, in all property destined to remain in the possession of its owner for a long or
mndefinite period of time and, hence, property on which the financial future of a public
juridic person depends. [..] That 1s the meaning of the ‘patrimomal condition’ referred to

in canon 1295.7%°

The Code does not identify what transaction will fall under canon 1295. One

view holds that mortgaging a parcel of real estate or pledging valuable items of personal

only on newly created dioceses and patishes, good governance would seem to call for the enactment and
approval of statutes for all existing dioceses and parshes as well. Nor does there seem to be any
compelling ecclesiological reason why the statutes of all panshes or all dioceses need to contam dentical
prowisions; diversity, within the parameters of the law, especially 1n financial matters, would seem to be
entirely compatible with Catholic unity [...]” In “Physical and Junidic Persons,” in CLSA Comm?2, p. 163.
E. MOLANO also holds the same view: “Another way of distinguishing public and private junidical persons
1s gtven m § 2 of c. 116, which refers to the acquusition of jundical personality by the law itself or by
concesston. In ether case, prior approval of statutes is required (c. 117)” [Emphasis added] In “Physical and
Jundic Petsons,” mn CCL.A Comm, p. 102.

Often, the text of the umversal law 1s taken as a substitute for the statutes of pubhc jundic
petsons established a wre. G. L. CASTRO comments: “It 1s necessary to add still that, for many pubhc
juridical persons recognized zpso ure (dioceses, parishes, etc.) the statutory norms are identified with their
jurtdical regulation contamed m the Code.” In “Junidical Persons,” m ExComm, vol 1, p. 773.

A study of the history of the legal drafting of canon 117 does not mndicate that those drafting the
1983 Code addressed the question of whether or not statutes are required for juridic persons established
both ab homne and a wre: see Communicatrones, 6 (1974), p. 99, 12 (1980), p 124; 14 (1982), p. 143; 21 (1989),
p. 146.

The parallel Eastern canon (c. 992, §1) requires statutes only for jundic persons established b
homnem. “Bvery jundic person erected by a special concession of the competent ecclesiastical authorty
must have 1ts own statutes approved by the authonty that 1s competent to erect 1t as a jundic person.” See
RENKEN, “The Statutes of a Parish,” (to be published 1n the next edition of studso canonca, 44 [2010]).

209 See KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310],” 10 CLSA Comm2, p.
1495.

210 Thd.



The Role of Administrators in Caring for Ecclesiastical Goods 158

property as collateral to secure the repayment of a loan, granting easements, licenses,
liens, options to purchase, contracting to pay annuities, making unsecured loans, acting
as guarantor or surety, transferring operational control of one’s assets while retaining
ownership, and incurring debts even 1f unsecured by collateral is an of the example of a
transaction that will affect the patrimonial condition of the public juridic person.*"
Renken points out the relative nature of the danger to patrimonial condition of public

junidic persons:

The threat to the stable patrimony related to canon 1295 must
be reasonable--1e, based on prudently evaluated reasons, following
appropnate consultation and research Given diverse circumstances
throughout the wortld, 1t 1s immpossible to identify actions which may
worsen the patnmomial condition of public jundic persons everywhere
What 1s threatening 1n one time and place may not be so 1 another time
and place.

Some acts of extraordinary administration [ ..] may threaten the
patnimonial condition of a gwven public jundic person. All acts of
extraordinary administration require the involvement of others. Those
acts of extraordinary administration which may threaten stable patnimony,
however, also must mvolve the persons and processes identified 1 canons
1291-1294. Therefore, some acts of extraordmary admimstration may
requuire even the permission of the Apostolic See for validity, even though
these are not acts of alilenation (see canon 1292 § 2).212

Consequently, the administrators of public jundic persons are to ensure “that any
transaction that can worsen the patrimonial condition of the public juridic person”
follows the norms governing the alienation of goods (cc. 1291-1294).°" To aid

administrators of ecclesiastical goods to achieve this aim, the diocesan bishop may

211 See 1bid. The same author adds that such a listing may or may not be a canon 1295 transaction
depending upon the potential impact upon the overall patrimonial condition of the public junidic person.

212 RENKEN, Church Property, p. 282; see also MORRISEY, “Temporal Goods in the Church,” in
CLSGBI Comm, p. 736; 1dem, “The Allenation of Temporal Goods mn Contemporary Practice,” 1n Stndia
canonzca, 29 (1995), p. 311. D. WARD 1identifies some of the important mformation to be histed when
applying to the Holy See for permussion, see “Temporal Goods,” mn Procedural Handbook for Institutes of
Consecrated Lafe and Soceties of Apostelic Lafe, Washington, CLSA, 2001, p. 203.

213 The correspondmg Eastern canon does not requure that the statutes of the junidic person
reflect the provisions of the canons on alienation (see c. 1042)
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require that all public juridic persons subject to his authority identify transactions that
would fall under canon 1295. This could be reviewed annually along with the updating of

inventoty required by canon 1284, §2, 7°-9°.

2.3.3.3 — Contracts Involving Leasing Ecclesiastical Goods

Canon 1297 stipulates: “Attentive to local circumstances, it is for the conference
of bishops to establish norms for the leasing of Church goods, especially regarding the
permission to be obtained from the competent ecclesiastical authority.” The leasing of
goods is understood as “a contract by which property, whether movable or immovable,
1s let to another for his use for a determined time at a specified price or rent.”*" Since a
lease is a contract, it is also governed by the civil law of contracts unless a particular civil
law 1s contrary to divine law or canon law (see c. 1290).*" Leasing is different from
alienation because there is no transfer of ownership.”’° The canon obliges conferences of
bishops to establish norms to regulate leasing of Church goods.”’ Such norms are to

determine the conditions that have to be fulfilled before an administrator of ecclesiastical

214 BOUSCAREN et al., Canon Law: A Text and Commentary, p. 844.

215 RENKEN observes that “dunng the process of drafting the proposed tevised code,
constderation was given to require the Church simply to observe civil laws when leasing goods. In the end,
however, the promulgated law requires not only observance of civil law but also observance of the
patticular ecclestastical law on leasing promulgated by the conference of bishops.” In Church Property, p.
288; see Communzcationes, 12 (1980), p 427.

216 See KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310),” in CLS.A Comm?2, p.
1507.

217 The 1983 Code recognuzes the difficulty n attempting to legislate universally for leasing. The
cwvil law situations vary from state to state, province to province, country to country. The Code therefore
wisely remuts this task of legislating on leasing to the conference of bishops. See Communicationes, 5 (1973),
p- 101, and 9 (1977), p. 272.
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goods can lease out the property of a public juridic person. In order to act lawfully
administrators must observe the particular legislation in force in their territory.”"

Canon 1298 specifically prohibits administrators from leasing or selling Chutch
property of great value, to themselves or their relatives up to the fourth degree of
consanguinity or affinity,””” without the written permission of the competent authority.
The purpose of this prohibition is to avoid abuses and an appearance of impropriety.”
The competent authority 1s to determine the value of the item to be leased or sold before
he gives the written permission. The value of the good determined in the inventory of
the public juridic person will be a helpful guide 1n assessing the value of the goods. The
norm of canon 1298 is n accord with the broad functions of administrators mentioned
m canon 1284, §1, which, as was discussed above, obliges administrators to fulfill their
munus with the dibigence of a good householder--omnes administratores diligentia  bon:

patrisfamilas sunm munus implere tenentur.

Conclusion

Ecclesiastical goods in the Church setve to promote the mission of the Church.

221

All Christ’s faithful are called to cooperate in this mission.” The diocesan bishop has a

218 For some complimentary norms promulgated by English language conferences of bishops see
CCL.A, Appendix III, pp. 1637-1817. Concerning more recent legislation on canon 1297 1 the United
States and Canada, see RENKEN, Chaurch Property, pp. 288-292.

219 Consanguinity 1s based on a relation of common blood, while affimty 1s a relationship based
on a valid marriage (see canons 108-109).

220 See RENKEN, Church Property, p. 293. Several canons in the Code provide for similar situations
of avoiding abuses and impropriety, see canons 478, §2; 492, §3; 1448; 1456.

221 T. VOWEL notes the significant impact of the Second Vatican Council on the 1983 Code with
regard to the partictpation of Chnst’s faithful 1 the mussion of the Church through the admunistration of
ecclestastical goods. He points out that canon 1277 “expands the participatory role of other groups in
ecclestal decision-making in temporal affairs. Consultation was called for m the 1917 Code; however 1t was
limited only to the councl of admnistratton for acts of major importance and for those other acts
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unique function in helping all Christ’s faithful entrusted to his care to cooperate and
participate in this mission. One aspect of this function is seen mn his exercise of power to
care for ecclesiastical goods. This duty of caring for ecclesiastical goods entails that the
bishop issues norms and supetrvise the administration of ecclesiastical goods in his
diocese (c. 1276). However, apart from ecclesiastical goods of the diocese, the diocesan
bishop is not the administrator of the goods of public juridic persons subject to him.
The administrators of public juridic persons are those recognized by law as governing
the public juridic person (cc. 118; 1279, §1).

In this chapter we studied the role of administrators of ecclesiastical goods. We
saw that administrators act on behalf of the public juridic persons most of the time (c.
118). Administrators have the munera of acquiring, retaining, administering and alienating
the goods of the public juridic petson. His or her tole was therefore broadly defined to
include every action that relates to temporal goods. We discovered that an act of
administration is just one aspect of the munus of the administrator.

Since the Code calls for collaboration in the administration of ecclesiastical
goods, the chapter examined the various bodies and individuals who, although they may
not have the ecclesiastical title of “administrator,” but who nevertheless assist in
administering ecclesiastical goods. The legislator, in his desire to protect ecclesiastical
goods so that they can serve well the mission of the Church, has provided several

conditions for certain acts of administration. We then proceeded to study the activities

ptescribed by universal law. Canon 1277, however, calls for the participation of both the finance council
and the college of consultors 1n regards to two types of acts. [...]. The mnclusion of both these bodies, as
well as the requirement of their participation for validity, affirms the principle that the greater the mmpact
an admurustrative deciston will have upon the diocesan Church, the greater the number of formalities to be
observed and the participation by other groups.” In The Acts of Financial Adnunistration by Diocesan Bishops
Accordimg to the Norz of Canon 1277, JCD thests, Ottawa, Samt Paul Untversity, 1991, pp. 181-182.
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of administrators that require the permission of the competent authority. The competent
authority can provide general supervision and direction to admunistrators by special
instructions that will further assist them to properly administer ecclesiastical goods (c.
1276, §2).

In the next chapter we shall study canon 1276, which is the specific canon urging
the diocesan bishop to issue special instructions that will help administrators of
ecclesiastical goods to function properly. The specific details of the requirements of this
canon will be examined. Since canon 1276, §2 calls for an instruction in the sense of
canon 34, we will first study the nature of an instruction in order to understand better

the specific purpose of canon 1276, §2.



Chapter Three

The Nature of the Diocesan Instructions for Administrators of Ecclesiastical
Goods

Introduction

The administrator of ecclesiastical goods 1s responsible for ensuring that these
goods are used for the proper purposes for which they were acquired. The supreme
legislator has stated that the norms of Book V are to regulate the administration of
ecclesiastical goods (c. 1257, §1). Among these norms 1s canon 1276, {1 requiring the
ordmary to exercise special vigilance for the admumstration of ecclesiastical goods.
Paragraph 2 of the same canon specifies that a special mstruction 1s one way of fulfilling
thus task of special vigilance.

A special mstruction 1ssued 1n accordance with the provisions of canon 1276, §2
must conform to the requirement of canon 34 that determuines the nature of instructions.
This canon shall be examined 1n view of aiding our understanding of the nature of the
special mstruction to be issued by the ordinary. This chapter shall study the historical
evolution that led to the motu proprio Cum wuris canom: of Benedict XV which defined
what exactly an instruction 1s meant to achieve. Following that, we shall study canon
1276 1 detad. Smce the history of the development of any canon 1s crucial to its propet
mterpretation, this chapter shall also study the legislative history of canon 1276.

Subsequently, the context and meaning of words used 1 the canon will be examined.

3.1 — The Remote History of Instructions
The junidic nature of an instruction has not always been clear. The role of an
mstruction, as an exercise of executive power of governance—according to the current

understanding of the potestas regimumis— has often not been apparent. Nor has the

163
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distinction in the vatious forms of the exercise of the power of governance (legislative,
executive and judicial) been very obvious in the life of the Church. M.J. Cidurriz points
out that the threefold distinction of the exercise of power appeared for the first ime in
the Schema de constitutione Ecclesiae of the Fitst Vatican Council.' Subsequently, it was used
by Leo XIII in the encyclicals Immortale Dei and Satis cognitum.” The distinction was
articulated in canon 335, {1 of the 1917 Code which speaks of legislative, judicial and
coerctve powet. The right to exercise these distinct powers by the Roman Pontiff has
never been in doubt. He holds supreme power over the universal Church, but the
demands of his office have for centuries necessitated the exercise of this power through
some other organs. Pope Innocent III stated this in his letter to bishops and prelates of

France in 1198:;

Although the Lord has given us the fullness of power m the Church, a
power that makes us owe something to all Chastians, stll we cannot
stretch the limit of human nature. Since we cannot deal personally with
every single concern - the law of human condition does not suffer 1t - we
are sometimes constraimned to use certain brothers of ours as extensions of
our own body, to take care of things we would rather deal with 1n person
if the conventence of the Church allowed 1t.3

In order to coordinate the administrative activities of these various organs that

assist the Supreme Pontiff, Pope Sixtus V established the Roman Curia.* However, the

1 See M J. CIAURRIZ, “General Decrees and Instructions,” mn ExComm, vol. 1, p. 440.
2 See 1hid.

3 Dze Regster Innocens? 111., 1, Pontifikatgahr 1198/99, B. V.O. HAGENEDER und A HAIDACHER,
et. al, Graz, Koln, H. BOHLAUS, publikatinen der Abtetlung fur hustonsche Studien des Usterrerchischer
Kulturmnstituts in Rom., 1964, vol 1, pp 515-516, English translation mn JOHN PAUL II Apostolic
constitution on the Roman Cuna Pastor bonns, 28 June 1988, art. 1, m 445, 80 (1988), p. 844, English
translation 1n Code of Canon Law: Latin-English Edition, prepared under the auspices of the CANON LAW
SOCIETY OF AMERICA, Washington, Canon Law Society of Amenca, 1999, p. 686 (=PB).

+ See SIXTUS V, Apostolic constitutton Immensa aeterm: Der, 11 February 1586 . Bullarium
Diplomatum et Privilegrornm, Sanctorum Romanorum Pontificum, Taunnensis Editio, 8 (1586), pp. 985-999
He established the following Congregations. (1) of the Inqusiton; (2) the Signatura; (3) for the
Establishment of Churches; (4) Rites and Ceremontes; (5) of the Index of Forbidden Books; (6) the
Council of Trent; (7) the Regulars; (8) the Bishops; (9) the Vatican Press; (10) the Annona, for the
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lack of precision regarding the distinction of powers and functions exercised by the
Roman Curia gave rise to countless conflicts among its bodies. The executive and
judicial powers appeared to be confused; the Congregations acted as true tribunals, and
the delineation of competencies was not clear. This conflict led to many questions,
including concerns about what power belongs de facto and de iure to the different Curial
bodies, and whether the Congregations were capable of exercising legislative power.”
Pius X decided to resolve these conflicts and reform the Roman Curia.® His apostolic
constitution Sapienti consilio was basically aimed at addressing this problem. Direct
functions were attributed to the various Roman dicasteries. However, it did not resolve
the problem that stems from the direct nvolvement of the Roman Pontiff in these

decisions.” The Congregations were sometimes regarded as participating in the legislative

provisioning of Rome and the provinces; (11) the Navy; (12) the Public Welfare; (13) the Sapienza; (14)
Roads, Bridges, and Waters; (15) State Consultations.

Subsequent reforms have been carried out, including some major reforms mn the 20% century.
PIUS X’s apostolic constitution Sapienti consilzo was for the reformation of the Roman curia to make 1t more
effective: “It has seemed most fitting to start from the Roman Cura so that, structured 1n a suitable way
that everyone can understand, the Cunta may mote easily and effectively lend 1ts help to the Roman Pontiff
and the Church.” In 4A4S, 1 (1909), p. 8 (English translation 1s mine).

PAUL VI responded to the desite of the Second Vatican Council for the reformation of the
Roman Cunta (CD, no. 9) by the promulgation of the apostolic constitution Regimin Ecclestae universae on 15
August 1967. This apostolic constitution laid down more detaled specifications for the structure,
competence, and the procedures to be observed by the dicastenes. It suppressed some of the sacred
congregations provided for i the 1917 Code by non-inclusion. Some new departments in the cura were
established, e.g., the Pontifical Council for the Laity; the General Accounting or Statstics Office of the
Church; the second section of the Supreme Tribunal of the Apostolic Signatura. See A4S, 59 (1967), pp.
885-928, English translation m CLD, vol. VI, pp. 324-357. JOHN PAUL II 1 his apostolic constitution on
the Roman Curta Pastor bonus of 28 August 1988, further reformed the Roman Cuma to meet the changes
effected by the 1983 Code and other present day needs. See 445, 80 (1988), pp. 841-930. Subsequent to
PB the Roman Pontff has slightly modified the Roman Curta by occastonal adaptations, most recently the
establishment of the Pontifical Council for New Evangelization.

5 See M.J. CIAURRIZ, “General Decrees and Instructions,” in ExComm, vol. 1, p. 442.
¢ P1US X, apostolic constitution Sapeentz consilio, 29 June 1908, 1n AAS, 1 (1909), pp. 7-19.

7 See M.J. CIAURRIZ, “Genetal Decrees and Instructions,” in ExComrz, vol. 1, p. 442.



The Nature of the Diocesan Instructions for Administrators of Ecclesiastical Goods 166

power of the Roman Ponuff, and the juridic weight that was to be given to these various
documents was still not very clear.®

The promulgation of the 1917 Code did not resolve the issue of what sort of
power the Roman Curia exercised over the umwversal Church. The decrees and
mstructions of the Curta sometimes contradicted the promulgated law. The proper
delineation of functions and the exercise of power by the Roman Curia was particularly

addressed by Pope Benedict XV shortly after the promulgation of the Code.

3.2 — The Juridic Nature of an Instruction

Pope Benedict XV explamed the nature of wstructions 1 his motu proprio Cum
wures canonuc, 1ssued on 15 September 1917.° In this document he declared that one of the
functions of a Sacred Congregation was to 1ssue nstructions, whereby canons of the
Code were to be explamed with greater clarity.' The 1917 Code had no canon dealing
with instructions, but shortly after the promulgation of the Code, the motu proprio Cum
wurss canomwz explamed the competent authorty to issue an instructton and what an
mstruction should address. The document constitutes the major soutrce of canon 34 of
the 1983 Code.

Pope Benedict XV, m establishing the Commission for the Authentic
Interpretation of the Code of Canon Law, explained the juridic nature of an instruction

as follows:

8 See 1bid

9 BENEDICT XV, Motu proprio Cum wuris canonzar, 15 September 1917, m A4S, 9 (1917), pp 483-
484, Enghsh translation m CLD, vol 1, pp 55-57 (=BENEDICT XV mp)

10 See J E RISK, “General Decrees and Instructions, [cc 29-34),” mn CLS.A Comm1, p 48, (FRISK,
“General Decrees and Instructions”)
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As We, a short time ago, fulfilled the expectations of the whole Catholic
world by promulgating the Code of Canon Law which had been drawn up
by order of Our Predecessor, Puus X, of happy memotry, the welfare of
the Church and the very natute of the matter certamnly require that We
should take precautions as far as We can to ensure that the stability of so
great a work be not at any time endangered either by the uncertain
optntons and conjectures of prvate persons regarding the true meaming of
the canons, or by the frequent enactment of varwous new laws. We have therefore
determined to guard against both of these dangers.!!

This apostolic constitution recommended the publication of an instruction as a means of
guarding against uncertain interpretations of the Code. J.R. Schmidt explained this in
these terms: “[T]he supreme legislator wishes to provide for the stability of the Code of
Canon Law, and he sees m the issuance of new law after the promulgation of the Code a
danger to its stability. Consequently, new law is viewed as an extraordinary measure.”"

H. Kinane described the situation prior to the promulgation of the 1917 Code:

[TThese powets [1e, the legislatve powers of the Roman
Congregations] were exercised rather freely. Each year saw a
constderable amount of legislation added to that already 1n existence If
this procedure were allowed to continue unchecked, the Code was
bound to be out of date mn a comparative short period, and all the
difficulties which 1t was meant to obviate would again anse.?

It is a well founded belief that a change of law is detrimental to the common good,
except when such change is in order by reason of an evident necessity or great utlity.”

Consequently, the second section of the document stipulated:

11 BENEDICT XV motu pregpreo, English translation mn CLD, vol. 1, p. 55 [emphasts added].

12 JR. SCHMIDT, “The Jundic Value of the Instructzo Provided by the Motu Propno ‘Cum Iurs
Canomer,” in The Jurnst, 1 (1941), pp. 289-290 (=SCHMIDT, “The Jundic Value of the Instruct:”).
Traditionally, law 1s beheved to be stable and permanent; praeterea us debet esse perpetunm, see D. 1, ¢c. 1, 9.
According to a rule of Roman law, an impenal rescapt secundum 1ns (which had the force of general law, cf.
D c 1, 4) was to be considered perpetual “Falso adversatur auctontatem rescriptorum devoluto spatio
ann1 obtinere firmitatem suam non opoztere, cum ea, quae ad 1us rescribuntur, perenmalia esse debent, s1
modo tempus, intra quod adlegan vel audint debeat, non sit comprehensum ” In C. 1, q. 23, ¢. 2.

13 H. KINANE, “Recent ‘Motu Propr1o’ Regarding the New Code of Canon Law,” in The Irush
Ecclestastical Record, 10 (1917), p. 421. The resolutions of the Sacred Congregations were mn the past
regarded as legislative enactments, except when restrncted in therr jundic scope to determuned
circumstances; hence, they were promulgated as apostolic constitutions for the universal Church when
approved by the Roman Pontff. See SCHMIDT, “The Jundic Value of the Instructzo,” p. 290.

14SeeD 1,c 7, 2.



The Nature of the Diocesan Instructions for Administrators of Ecclesiastical Goods 168

The Sacted Roman Congregations shall hereafter enact no new General
Decrees, unless some grave necessity of the universal Church requures 1t.1
Thetr ordmary function mn this matter will therefore be not only to see
that the prescriptions of the Code are religiously observed, but also to
1ssue Instructions, as need arises, whereby those prescriptions may be more
fully explained and appropmnately enforced. These documents are to be
drawn up in such a manner that they shall not only be mn realty
explanations of and complements to the canons, but also that they may be
cleatly seen to be such; and therefore 1t will be very helpful to cite the
canons themselves 1n the text of these documents.!6

The Roman Pontiff assigned to the Sacred Congregations the duty of safeguarding the
conscientious observance of the prescripts of the Code and of issuing opportunely, as
the need may arnse, Instructiones regarding the application of the existing law of the
Code."” In order to make 1t clear that mstructions were to explain laws and not revoke
them, the motu proprio stated that instructions should cite the canons explamned. The
nature of an mstruction, therefore, required that 1t be in conformity with already
promulgated law."” Consequently, any modification or abrogation of the law would affect

mstructions issued for its execution.

15Y. CHIRON explams the reason for the warning that such decrees be rare and only when grave
necessity requires 1t: “For a long time, first as a priest, and then as a bishop, he had become aware of the
mconvenience presented by the multiplictty of laws, decrees, special provisions, exemptions, and the fact
they were scattered through compendia of diverse orgin and unequal authonty. It had been a long-
expressed wish m the Church to unufy all these legislative provisions which took place with a view to
preparing for the Ecumenical Council which was to take place at the Vatican, many bishops had requested
this codification of canon law.” In Samt Pius X: Restorer of the Church, translated by G. HARRISON, Kansas
City, MI, Angelus Press, 2002, p 149.

16 “Sacrae Romanae Congregationes nova Decreta Generaka 1amnunc ne ferant, nist qua gravis
Ecclesiae umversae necessitas alud suadeat. Ordinarum igitur earum munus mn hoc genere ernt tum curare
ut Codicis praescripta religlose serventur, tum Instractiones, st res ferat, edere, quae usdem Codicis
praeceptis matorem et lucem afferant et efficienttam pariant. Emusmodi vero documenta sic conficiantur, ut
non modo sint, sed appareant ettam quast quaedam explanationes et complementa canonum, qu idcirco 1n
documentorum contextu peropportune afferentur.” In motu proprio Cum wnres canonscs, 15 September 1917, m
AAS, 9 (1917), p. 484, Enghsh translation 1n CLD, vol. 1, p. 56.

17 See SCHMIDT, “The Jurnidic Value of the Instructo,” p. 291

18 The Congregations were to inform the Roman Ponuff if the mstruction was not 1 agreement
with the legislation of the Code. However, these provisions of the wotu proprio Cum tunis canonice were not
always observed. One author notes: “It 1s indisputable that the popes knew this and permutted 1t; thereby
obviating the legal procedure established so that a Congregation could modify the Codex Thus the
congtegations exercised legislative power with the consent of the Pontff. A crists was then created by the
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The document declared that the Sacred Congregations were the competent
authorities to issue instructions for the universal Church. However, the document did
not state clearly the nature of the power that was to be exercised in issumng an
instruction. It said only that it was the function of the Roman dicasteries to 1ssue

mnstructions as the need arises. Schmidt explains:

It 1s clear from the wordimng of the Moz proprio that the wustruction belongs
to the genus or class of decreta, because 1n the sphere of 1ssuing decrees the
Sacred Congregations are to exercise vigilance concerning the observance
of the law and opportunely to publish mstructtons which will both furnish
greater clanty to the laws of the Code and at the same ttme prepare the
way for their greater efficacy; they will be explanations on the applhication
of the law.1?

Judging from the wording of the motu proprio, an instruction is not a law, nor a general
decree; nor 1s it an exercise of judicial power. Rather, we can safely conclude that the act
of issuing an instruction is an exercise of the executive power of governance, although
one must note that the concept of executive power of governance was not that clear in
the 1917 Code.” Schmidt commented: “Hence instructions are called znstructiones
executivae ot decreta executoria, which seek to procure the observance of existing law.”?

After the motu proprio was promulgated, some of the Congregations issued

instructions in line with its directives. Two such instructions are cited as the sources of

canon 34 of the 1983 Code. The first was that of the Sacred Congregation of

distinction of functions, a distinction that Benedict XV had cautiously wished to affirm, not m the Code
where perhaps 1t might have attamed 1ts objective, but m a lesser document that was systematically ignored
by the Holy See itself and interpreted mn a confused manner by the doctrine.” In CIAURRIZ, “General
Decrees and Instructions,” in ExComm, vol. 1, p. 441

19 SCHMIDT, “The Junidic Value of the Instructo,” p. 292.

20 Although the 1917 Code did not use the term “instruction” for any jundic document, the
Roman Cuna, 1ssued many “mstructions.” These mstructions, 1n fact, often created new laws. For example,
the Instructton concerning the procedure for matrimonial nullity cases (Proveda Mater Ecclesta, 1ssued on 15
August 1936 by the SACRED CONGREGATION FOR THE SACRAMENTS, mn .4A4S, 28 (1936), pp. 313-370,
English translation m CL.D, vol. 2, pp. 471-530 had the force of law.

2t SCHMIDT, “The Jundic Value of the Instructzo,” p. 310
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Propaganda of 25 July 1920 concerning the erection of quast-parishes mn vicanates and
prefectures apostolic.”” The second concerned the questions to be answered by the
superiors general of mstitutes professing stmple vows 1n their gunguennial report to the
Holy See.” These mnstructions implemented the prescriptions of the motu proprio by citing
the canons within the text of the instruction and explaming in a more practical way how
to apply the law.**

However, in the 1960s and 1970s, after the Second Vatican Council, many
routine changes in the law were made through instructions. Consequently, the rule that
mstructions should not derogate from the law did not seem applicable to all documents
issued during the period between the promulgation of the 1917 Code and that of the
1983 Code » It must also be noted that the motu propro of Benedict XV did not envision
mstructions as bemng approved w forma specifica. Nonetheless, the Roman Pontiff, as the
subject possessing supreme, full, immediate and umversal ordinary power in the Church,

can always freely exercise this power as he so chooses (c. 331).

3.3 — Instructions in the 1983 Code of Canon Law
One of the prnciples for the revision of the Code was to make clear the
distinction between the different aspects of governance mn the Church. Principle seven

proposed that “the diverse functions of ecclesiastical power, namely legislative,

22 See SACRED CONGREGATION OF PROPAGANDA, Instruction concerning the erectton of Quast-
Parnishes in Vicarates and Prefectures Apostolic, n .4A4S, 12 (1920), pp 331-333, Enghsh translation m
CLD, vol 1,pp 147-148

2 See AAS, 15 (1922), pp 459-468, English translation m CLD, vol 1, pp 284-292

% See SCHMIDT, “The Jundic Value of the Instructro,” pp 289 316

% See VM MENEZES, The Executive Power of the Diocesan Bishop According to the 1983 Code of Canon
Law, JCD thests, Ottawa, Samnt Paul Unwversity, 2003, p 145, footnote 16 (=MENEZES, The Executve Power

of the Drwcesan Bushop) ] M HUELS also made this point in “Interpreting an Instruction approved u forma
spectfica,” m Studsa canonca, 32 (1998), pp 5-54 (= HUELS, “Interpreting an Instruction”)
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administrative and judicial, be cleatly distinguished.”” This principle was given particulat
expression in canons 135 and 29-34.

Canon 34 of the 1983 Code 1s a new canon in the sense that it was not in the
ptrevious Code. The coetus working on “General Norms” made clear their intention to
follow the motu proprio Cum iuris canonici of Benedict XV regarding the new canon on

instructions.”’ Canon 34 reads:

§1. Instructions clanfy the prescrpts of laws and elaborate on
and determine the methods to be observed m fulfiling them. They are
given for the use of those whose duty 1t 1s to see that laws are executed
and oblige them in the executton of the laws. Those who possess
executive power legittmately 1ssue such mstructions within the hmits of
their competence.

§2 The ordinances of instructions do not derogate from laws. If
these ordinances cannot be reconciled with the prescrpts of laws, they
lack all force.

§3 Instructions cease to have force not only by explicit or
mmplicit revocation of the competent authonty who 1ssued them or of the
supetior of that authorty but also by the cessation of the law for whose
clantfication or execution they were given

Canon 34 addresses the juridic nature of instructions. The canon says that those who
have executive power of governance can issue an mstruction. An instruction s,
therefore, by its nature to be understood as “a document that is issued by an authority
who has executive power [...]. Unlike a general executory dectee, instructions are not

given for the community at large, but are directed to those whose duty it is to execute

26 Communicationes, 1 (1969), p 83. The purpose of the distinction of the three powers 1s to have
junidic certamty, that 1s, to know the value and weight of various documents as well as their correct
application and, most importantly, if they are not legislative texts, to be assured of thewr conformuty to
existing law. This 1s the prnciple of legality in canon law See CIAURRIZ, “General Decrees and
Instructions,” 1 ExComm, vol. 1, pp. 439-440

27 “Ill.mus terttus Consultor tenet hac explicatione instructiones nihil alud esse nist decreta
generalia ideoque sufficere ut mitto canoms dicatur ‘Decreta et mnstructiones.” Rev mus Secretartus adnotat
nullam haben1 petittonem ut textus reformetur et Coetus qut textum paravit praecise Benedict: Pp. XV dies
15 sept. 1917 mn fine disceptationts per suffragium textus probatur utt est, omnibus consentientibus,
excepto Illmo tertio Consultore et Exc.mo Secretario, qui se abstinet.” In Communcationes, 23 (1991), p.
174. See also Communicationes, 14 (1982), p. 136.
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the law.”® Instructions call to attention the specific laws that they seek to clarify and
explain. Instructions are not to derogate from the laws they seek to clarify; if they do,
they then lack all force.” Since instructions are to clarify the law, they lose their legal
force through the cessation of the law for whose execution they were issued. They also
cease to have force when revoked by the same authority who issued them or the superior
of the authority who issued the instruction.”

In view of the fact that instructions are intended to explain and clanfy a law, they
ptesupposes the existence of a law. If a competent authority were to issue an
“instruction” that does not clarify any law or explain any law, such a document would
technically not be termed an instruction.” Instructions by their nature cannot exist

without a law, because they are meant to explan the law and to give more practical

28 HUELS, “Interpreting an Instruction,” p. 8. Instructions, being acts of executive power, may be
published by the diocesan bishop, the vicar general and, within the scope of their competence, episcopal
vicars m the diocese. At the universal level, the Roman Pontiff and the dicasteries of the Roman Curna are
competent to publish mstructions Conferences of bishops may also publish nstructions for those subject
to them. When the plural form--zustructiones 1s used-as do canons 34 and 1276, 1t refers to not only the title
of the document but more specifically to the contents of the document. When the singular form znstructio 1s
used, 1t refers to the document form Broadly speaking, "instructions” has a more general sense: they are
norms of executive power that clanfy laws, elaborate on them, and determine the means for implementing
them. They could be called "ditectives,” "regulations,” "policies” or something else, but they would have
the same nature as mstructtons provided that they are 1ssued by executive authority to those entrusted with
executing the law, that 1s, they are not intended for the commumnity mn general. The need for a canonical
precision requires that ordmarnes properly designate executive documents that explan the law with the
appropriate name-mstruction.

2 See RISK, “General Decrees and Instructions,” p. 48.
30 CIAURRIZ, “General Decrees and Instructions,” in ExComm, vol. 1, p. 465.

31 Concerning the jundic nature of documents 1ssued by the diocesan bishop, ] M HUELS
explams: “There 1s no question about whether a document at the diocesan level 1s legislative: unless the
bishop has signed and promulgated 1t, 1t 1s not legislative. What 1s open to dispute 1s whether a document
ssued by the bishop may be an act of hus executive authonty rather than legislative, since he has both
powets and can freely use erther. E. Labandeira thinks that the basis for determining the difference 1s by
attending to the contents of the document. If it 1s mndependent of other laws, he says, 1t 1s legislative; but 1f
1t 1s accessory to the law and serves to execute 1t, 1t 1s admimstrative in nature. Labandeira himself admuts 1t
1s sometimes difficult to make thus distinction.” In “A Theory of Jundical Documents Based on cc 29-34,”
in Studia canonsca, 32 (1998), pp. 360-361 (= HUELS, “A Theory of Junidical Documents™).
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direction to its application.”” The various presctipts of the Code that call for the diocesan
bishop to promulgate laws for the particular Church must be i place before issuing an
instruction to explain these laws. The same applies to the various particular laws that the
Code expects the conference of bishops, provincial bishops and diocesan bishop to

promulgate. An instruction may explain a particular law or a universal one.

2 An exception 1s a document approved u forma specifica by the Roman Ponuff For a technical
study of this matter, see HUELS, “Interpreting an Instruction,” especially p. 15, where he pomnts out that
“the approval w1 forma specfica not only raised the status of the document from cunal to pontifical, but 1t
also changed the nature of the document from executory to legislative.” F. URRUTIA, however, argues
differently, when he explains that approval i froma specfica gives to the partcular dicastery the power to do
something 1t would otherwise not be able to do, but does not change the nature of the act, the act remamns
the action of the dicastery, and not that of the pope. In “Quandonam habeatur approbatio e forma
spectfica’” 1 Pervodeea, 80 (1991), pp. 3-17. For further study of this debate, see A. VIANA, “El Reglamento
General de la Curta Romana (4 11.1992). Aspectos generales y regulacién de las aprobaciones pontificias en
forma especifica,” m lus Canoncum, 32 (1992), pp. 515-523, ]. PROVOST, “Approval of Curta Documents I#
Forma Spectfica” 1 The Jurist, 58 (1998), pp 213-225. PROVOST concludes concerning the nature of
documents approved w1 forma specfica. “But that does not mean 1t has to be considered a papal document as
such. If it were, the document should be listed m the Acta Apostolheae Sedrs under the pope. But cunal
documents approved u forma spectfica continue to be listed mn the 445 under the respective dicastery of the
Roman Cuna. They are not even hsted as a special category of ‘documents approved ux forma specfica’ and
they continue to be referred to by the name of the dicastery which 1ssued them, not by the name of the
pope who granted the approval w forma specifica” In 1bid., p. 220.

Can one apply this same principle of i _forma specfica (c. 19) to the document 1ssued by one who
has only the level of executive authonty in the diocese: 1f the diocesan bishop gives approval to such a
document, does it raise it to the level of a legislative document? Since the diocesan bishop can legislate for
his diocese (c. 391), although he cannot delegate hus legislative power (c. 135, §2), can his approval of an
executive act that 1s contrary to diocesan law, abrogate diocesan law? It would appear that the diocesan
bishop’s approval cannot change the nature of the document. It would be prudent for him rather to
promulgate 1t as law. This ratses the question of discerning the juridical nature of general norms 1ssues by
the diocesan bishop. It 1s the content of the norms 1 such documents that determimes whether he 1s using
lus legislative power or executive power. HUELS explains: “I agree that one needs to examne the contents
of any document to determne 1ts weight, but in the case of decrees being 1ssued by the same person, the
bishop, the difference between a legislative general decree and an administrative general decree 1s not often
of any practical significance as 1t 1s at the universal level where there are two different levels of authonty
(the pope and the Curia) and it 1s necessary that the general decrees of a Roman dicastery be clearly
subordinate to laws of the pope. When the diocesan bishop 1ssues a general decree, whether 1t 1s an act of
legislattve or executive power, 1t emanates from the same authority and 1s binding on those for whom 1t 1s
made. It may be presumed, I contend, that all general decrees of the diocesan bishop are legislative n
nature, unless he exphctly states that 1t 1s administrative, or unless the nature of the document 1s clearly
administrative, such as one contamning exhortattons, values, commentary on the law, etc., but no new
preceptive norms. The basis for this presumption 1s the fact that the bishop 1s a legislator, 1f he 1ssues a
general dectee, one ought to presume he 1s using his legislative power rather than a lesser power, unless the
contrary 1s evident ” In “A Theory of Juridical Documents,” p. 361
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Instructions technically bind only the executors of the law because they are not
issued for everyone. Consequently, instructions most often are addressed to these

executors. Regarding the recipients of instructions, Huels writes:

[]nstructions and sumilar documents binding only the executors of the
law might have occastonal application m a diocese. For example, a bishop
who has authonty over several religious mnstitutes of diocesan nght might
tssue an instruction on the implementation of diocesan policies for
religious and direct it to the supreme moderators of the varous mstitutes.
Instructions could also be given to vicars, cunal officials, deans, or parish
priests. These are usually the persons entrusted with executing diocesan
law.3?

Any instruction should be properly identified as an “instruction” so that those concerned
can assess its binding norms according to the junidic nature of the document. There are
some features of mstructions that distinguish them from general executive decrees.
Instructions are directed to those whose duty it is to see that laws are executed and
oblige them in the execution of the laws (c. 34, {1), but general executive decrees are

addressed to the entire cornmumty.34 This explains why mstructions are not expected to

3 Ibid., p. 363

3 Sometimes the Holy See mmposes new obligations on the executors of law through an
mstruction. See, for example, CONGREGATION FOR BISHOPS AND THE CONGREGATION FOR THE
EVANGELIZATION OF PEOPLES, Instruction on the Diocesan Synods In Constrtutione Apostolica, 19 March
1997, which obliges the bishop to send a copy of the diocesan synodal documents to the Apostolic See for
its information. See AAS, 89 (1997), p. 721. HUELS says that even though this norm does not fit the
description of an mstruction mentioned m canon 34, 1t nonetheless has some juridic value because 1t 1s
contamned mn an mstruction binding executors of law. In “A Theory of Juridical Documents,” footnote 88,
p 363.
A. MENDONGA, compares an mstruction to a general decree' “Instructions bear some clear
resemblances to general executory decrees e g.:

- they may be 1ssued by those with executive authonty (see Cann. 136-144) within the liumats of
thetr competence (see Can. 31 §1),

- they must conform to the law and cannot derogate from the law (see Can. 33 {1);

- they cease to have effect by implicit or explicit tevocation, or by the cessation of the law
which they were mtended to explamn and execute (see Can. 33 §2);

“They are also distinctly different from general executory decrees:

- they are not given directly to the community bound by the law they explam, but to those
whose responsibility 1t 1s to execute the law for the community (see Can. 32);

- they do not require promulgation, nor 1s there any vacatio kgs (see Can. 31 §2).” In “General
Norms,” m CLSGBI Comm, p. 28.
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be promulgated,35 unlike general executive decrees that are to be promulgated in the

same manner as law (see c. 31, §2).

3.4 — The Instructions for Administrators of Ecclesiastical Goods

As noted above, a2 number of canons in Book V of the Code call for particular
legislation by the diocesan bishop and the bishops’ conference. The instructions issued
by the competent ordinary, would explain these laws as well as the universal laws. Canon
1276, §2 prescribes that ordinaries ate to issue special instructions directed to all
administrators of ecclesiastical goods (executors of the law) who are subject to them. In
a diocese, such an mstruction will bind all pastors of parishes (and their canonical
equivalents) as well as all other administrators of public juridic persons subject to the
diocesan bishop.

Given the fact that canon 1276, §2 could affect a broad spectrum of the faithful
(admuinistrators of ecclesiastical goods), we shall analyze the wording of the canon and its
context. But before doing so, we will examine the redactional history of the canon. An
understanding of this history will assist us in better appreciating the role of careful
vigilance of the ordinary over the administration of ecclesiastical goods of public juridic

persons subject to him.

35 Promulgation 1s a constitutive element of the process of making a law. HUELS wtes: “It 1s
impottant that the diocesan bishop always promulgate any policy that he wants to be binding. A document
that the bishop wants to be legally binding should be identified as such, ot promulgated by means of a
general decree. Sometimes a diocesan document will be published under the name of ‘policies,” or
‘gurdelines,” or something sumilar, but there 1s no mdication that 1t has been promulgated as law by the
bishop. Wethout promulgation 1t does not have the force of law.” In HUELS, “A Theoty of Junidical Documents,” p.
362 [emphasis added].
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3.5 — The Legislative History of Canon 1276
The legislative history of any legal document is essential to understanding the

mindset of its legislator (c. 17). E. N. Peters writes:

In modern legal systems, analysis of the incremental development of law -
1ts legislative history - sheds important ight on how the text of law came
about, what alternatives were considered, and why some formulations
were accepted while others were rejected. In ecclesiastical law, legislative
history 1s a great aid in applying the fundamental mterpretative primciples
contamed m Canon 17 of the 1983 Code of Canon Law, especially in
comung to understand ‘the mund of the legislator.”

The 1983 Code passed through several stages before it was finally promulgated.” Peters
explains that “a stage may be consideted ‘major’ when a complete set of canons, usually
covering what will be an entire book of the new code, is published in monograph form
and sent for comment beyond the confines of the coefus charged with its drafting to
various episcopal conferences, Roman dicasteries, religious superiors and ecclesiastical
faculties.” The four major stages were: the 1972 to 1977 primae versiones, the 1980
Schema, the 1982 Schema, and finally the 1983 Code.” One of the procedural criteria

adopted by the Code Commussion in the working process was not to drift too far from

3 E N. PETERS, Incrementa in Progressu 1983 Codzcts Iurs Canonr, Montréal, Wilson & Lafleur Litée,
2005, p. x1 (= PETERS, Incrementa in Progressu 1983 Codsers Tures Canoner).

37 For a ’cntlcal analy’sxs of the reviston process for what 1s now Book V, see J.C. PERISSET, Les
brens temporels de I'Eghse, Pants, Editions Tardy, 1966, pp. 17-27, 275-282.

38 PETERS, Incrementa tn Progressu 1983 Codices Inres Canonzer, p. xu

3 See 1bid. C.J. HERRANZ notes: “Paul VI had already established that the Code Commusston
should solicit the opinion of the Pastors of the Church on each of the sehemata. In a discourse to the
College of Cardinals, he announced, ‘After approval of the gwding pnnciples and of the systematic
arrangement of the new legislation, some schemata are alteady 1n final phase Soon the examunation by the
Episcopate will begin.” Later he decided that the dicasteries of the Roman Curia, ecclesiastical universities
and faculties, the union of Religious Superiors General and other mstitutions should also be consulted.” In
“Genesis and Development of the New Code of Canon Law,” in ExCom, vol. 1, p. 153. The same author
remarks. “Considening the high number of general and particular comments sent in by the bishops in spite
of the relatively short time (s;x months for each consultation) given for studying and preparing the
comments, the actual contnibution of the universal Episcopate as a consultative body to the legislator was
very mmportant. [. ..] In effect, about 90% of the bishops on the five continents expressed their own
opttons on the Code Commission’s draft legislation erther through their Conference of Bishops or by
sending 1n their responses directly ” In 1bid , p. 154.
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the ordinary modus operands followed by other dicasteries of the Holy See. An effort was
made to designate the different phases of preparation and revision of the legislative
schemata, and the subsequent complementary work by the body of consultors and
members of the Code Commission itself was a factor kept in mind.*

Paul VI had warned that the task of revising the Code would be intricate and

time consuming:

The work of consultation and another exammation will no doubt require a
fair amount of ttme But 1t 1s ttme used wisely not only because by
consultation the law will potentially become more effective, but because
the tume can become npe for a more fruitful reception of the new
legislation, which should be for those who believe 1n and love Chuist and
the Church ‘lex vitae et disciplinae’ (Ecl 45, 6) Without 1t the Holy Spint
may be extinguished (cf 1 Tim 5, 19) #

After each study group had organized the schema of 1ts canons, the drafts were sent to the
Cardinal members of the Code Commussion for their observations and proposals. Then,
to discover from a collegial discussion what the members of the Code Commission
thought about some of the more key questions, a fourth Plenary Assembly was held May
24-27, 1977.% The secretariat estimated that the general and particular proposals for
revision exceeded 90,000. Six years were required to examine and discuss them, from
1974-1980.¥ There was not a single amendment proposed that was not cautiously

evaluated even when, as regularly occurred, there were conflicting proposals.*

40 See 1bid., p. 151.

1 PAUL VI, Discourse to the College of Cardinals 23 June 1970, n 445, 62 (1970), p 518
12 See Communicationes, 9 (1977), p. 62.

3 See Communicatrones, 12 (1980), p. 224

+ See HERRANZ, “Genests and Development of the New Code of Canon Law,” m ExComm, vol
1, p. 156. When the fitushed draft of the new Code was sent to the Cardinal members of the Code
Commussion, they were asked to make any observations and propose emendations they deemed necessaty
i wnting, with a view to preparing for a plenary meeting to examine collegially the schema before
submutting 1t to the legislator. From October 1980 to June 1981 the Secretanat of the Code Commussion,
assisted by groups of consultors who were experts i the various matters, collected, classified and
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3.5.1 — The 1977 Schema

The various committees of the revision of the Code published ten individual sets
of canons in specific areas of law.” Regarding the schema for what is now Book V of the
Code, J.A. Renken notes: “The coefus met nine times prior to November 15, 1977 when
the Schema entitled Liber V' De iure patrimoniali Ecclesiae was sent to vatious consultative
organs. The schema consisted of 57 proposed canons.”* Canon 20 in the 1977 Schema"

reads:

§1. The local Ordmary shall be sedulously wigilant about the
adminustration of all ecclesiastical goods that are m his terntory and that
have not been taken from his junisdiction, with due regard for legitimate
prescriptions that give him more authonty

examined all comments sent 1n by members for the completed Schema of the new Code, and the most
suttable response to each was wntten From that work came the long report or study -- a 359- page book--
entitled Relatio completectens synthesim animadversionum ab En.mus atque Exc.m: Patribus Commusstonts ad novissimnm
Schema Codices Tures Canonser exhibitarum, cum responsiontbus a Secretania et a Consultoribus dats, Vaticanus, Typis
polyglottis, 1981. The task of completing and refining the general schema of the new Code after the Plenary
Assembly was entrusted to the President and Secretatiat of the Code Commission. The result of thetr hard
work was the Schema novissimum, which was submitted to the Roman Pontff. With the help of two
successive small commussions - one composed of experts, the other consisted of bishops, they worked
from May to December of 1982. They evaluated the draft and especially some of the new comments
addressed to the legislator by conferences of bishops Many of the questions were resolved by the experts,
but about 39 questions were deemed necessary for the Roman Pontiff’s final decision. He examined these
questions together with a small group of three Cardmnals and one bishop. See 1bid., p. 162.

4 For the varntous vetsions of publications, see PETERS, Incrementa in Progressu 1983 Codicis Inns
Canomer, p xav. A decade passed from the beginming of preparation of the first schema untl the last was
completed 1n July 1976. As each schera was prepared, the President of the Code Commussion would send 1t
to the Legtslatot, through the Office of the Secretary of State. The President would recetve 1n return the
tesponses, any observations and necessary explanations. If the draft was deemed ready, permission to
submit it for examination to the Episcopate and other consultative bodies was also recewved. See
Communicationes, 9 (1977), pp. 62-79.

4 J-A. RENKEN, Church Property: A Commentary on Canon Law Governing Temporal Goods i the United
States and Canada, New York, The Soctety of Samt Paul/Alba House, 2009, p 7 (=RENKEN, Church
Property). The coetns “De bonus Ecclesiae temporalibus” met on 24-27 January 1967, 5-10 June 1967; 20-24
November 1967; 19-24 February 1968, 13-17 May 1968; 20-25 January 1969; 26-31 May 1969, 15-19
December 1969, 20-22 April 1970. See Communicationes, 36 (2004), pp. 236-249; 36 (2004), pp. 250-267; 36
(2004), pp. 277-305; 36 (2004), pp. 306-333; 37 (2005), pp. 116-138; 37 (2005), pp. 186-202; 37 (2005), pp.
203-222; 37 (2005), pp 223-255; 37 (2005), pp. 256-283; 26 (2004), pp. 218-220. The summary of the coetus
work through these nine sessions can be found in Communcationes, 5 (1973), pp. 94-103. See PONTIFICIA
COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDOQ, Schema canonum hbre V': De wure patrimomals Ecclesae,
Vatican City State, Typis polyglottis Vaticamus, 1977, p. 3; see also Communicationes, 37 (2005), pp 284-303.

47 This canon was the revision of canon 1519 of the 1917 Code
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§2. In the lght of the mnghts, legiimate custom, and
circumstances, Ordmnanes, by the publication of opportune special
instructions within the limits of common law, shall take care for the
complete ordenng of admunustration of ecclestastical goods [and] affairs.

Canon 20 of the 1977 schema read:*

§1. It 1s for the ordmnary to exercise careful vigilance over the
admustration of all goods which belong to juridic persons subject to hus
power, without prejudice to legiimate prescriptions which attribute more
significant nights to him.

§2. With due regard for nghts, legitimate customs, and
circumstances, ordinaties are to take care of the ordenng of the entire
matter of the admumustration of goods by 1ssuing spectal instructions
within the imuts of universal and particular law.50

The coetus De bomes Ecclesiae temporalibus changed “local ordinary” to “ordinary”
without any explanation for the change.” The word “ordinary” however, is broader,
because it includes additional ecclesiastical authorities who are excluded from the more
restricted term, “local ordinary,” especially certan religious superiors. Canon 198 of the

1917 Code determined those who were ordinary and local ordinary when it stated:

§1. In law by the name of Ordinares are understood, unless they
are expressly excepted, in additton to the Roman Pontff, a residential
Bishop 1n his own ternitory, an Abbot or Prelate [#ulhus] of no one and hus
[their]®? Vicar General, Admumstrator, Vicar or Prefect Apostolic, and
likewise those who, 1n the absence of the above-mentioned, temporarly
take thewr place i governance by prescript of law or by approved

# §1. Loct Ordmaru est sedulo advigilare admunmistrationt omnium bonorum ecclestasticorum
quae 11 suo tertitot1o sint nec ex etus ursdictione fuernnt subducta, salvis legitimis praesctiptiombus, quae
eirdem potiora wra tnbuant. §2. Habita ratione 1unum, legitimarum consuetudmum et circumstantiarum,
Ordmaru, opportune editis pecubanbus instructtontbus mtra fines 1ums communis, universum
administrationts bonorum ecclesiasticorum negotium ordinandum curent.

# English translation of the Latin text from the Schema are mne.

30 “§1. Ordinam est sedulo adviglare admuustrations omnium bonorum, quae ad personas
wndicas pertinent suae potestatt subtectas, salvis legitimis praescriptionibus, quae eidem potiora iura
tribuant. §2. Habita rattione turium, legitmarum consuetudmum et circumstantiarum, Ordmary, editis
peculiaribus mstructiontbus ntra fines jutts universalis et particulans, universum administrationts bonorum
negottum ordinandum curent.” In Communicationes, 12 (1980), p 413; see also PETERS, Incrementa in Progressu
1983 Codics Iuns Canonser, p. 1104

>t See Communicationes, 12 (1980), p. 413.

52 We prefer to translate eorwm as therr. This 1s very important since 1t 1s referring to the vicars
general, adminustrators, etc, of all of the aforementioned.
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constitution, and, for their subjects, major Superiors of exempt clerical
religious [mstitutes].

§2. By the name of Loca/ Ordinarees come all those just mentioned
with {the] exception of Religious Supeniors.s

In choosing to use the word “ordinary” instead of local ordinary, the members were
mtending to give to all major supetiors of exempt clerical religious institutes the power
to exercise vigilance over the administration of goods in their institutes by issuing special
instructions.>*

An additional change concerns the power of the ordinary with regard to the
administration of goods in his tetritory. As noted above, the wording of the 1977 Schema
stated: “Ordinariz est sedulo advigilare administrationi omnium bonorum, quae ad personas turidicas
pertinent suae potestati subtectas”’ Thus, the ordinary’s power concerns all goods belonging
to public juridic persons subject to his authority, not just to the ecclesiastical goods
situated in his territory. The exercise of the power of the ordinary 1s now more personal
than tetritorial, as was the case in canon 1519 of 1917 Code. In other wotds, the Code
did not permit the local ordinary to exercise vigilance over the administration of the
goods situated outside his territory, though belonging to a moral person subject to him.
His vigilance was limited to goods in his tertitory. Canon 20 of the 1977 Schema,
however, stated that the ordinary is to exercise vigilance over the administration of
goods belonging to public juridic persons subject to his jurisdiction, irrespective of

where these goods are located. M.L. Alarcén rightly observes:

3 CIC/17, c. 198: §1. In wre nomune Ordmarn intelliguntur, nist quis expresse excipiatur, pacter
Romanum Pontificem, pro suo qusque terntorio Episcopus residentialis, Abbas vel Praelatus nulbus
eorumque Vicarus Generalts, Admunistrator, Vicarius et Praefectus Apostolicus itemque 1 qui praedictis
deficentibus mtenm ex wurns preascripto aut ex probatis constitutiombus succedunt in regimine, pro sws
vero subditis Speriores matores 1 religionibus clericalibus exemptis. §2. Nomune autem Ordimarit loci sen
Jocorum veniunt omnes recensiti, exceptis Supetioribus religiosis” [emphasts 1n ongimnal].

5+ See Communicationes, 23 (1991), pp. 224-225, 277. Concerning a mote detailed study of rehigious
ordimaries mn the 1917 Code, see M. KEENE, Relgions Ordinaries and Canon 198, Canon Law Studies no. 135,
Washington, The Catholic University of America, 1942,
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The faculties for supervision and regulation that ¢ 1519 of the CIC/17
had attributed to bishops for the admunistration of ecclesastical goods are
mamtained. Whereas previously the competence of the bishop was real
(over ecclestastical goods within his terntory), now 1t 1s personal
(ecclesiastical goods belonging to the public junidical persons under his
authonty); furthermore, 1t 1s attributed to the ordmary, a much broader
concept than that of the diocesan bishop (cf. c. 134), since 1t mncludes the
Roman Pontiff, diocesan bishops and their equivalents, major supenors
and all other ordmaries.?

3.5.2 — The 1980 Schema

The 1980 Schema was the product of the collections of the submissions made by
study groups.”® In 1979 the coetus De bonis Ecclesiae temporahbus reviewed the comments
forwarded by the consultative organs and made some modifications in the proposed new
law.”” Peters says: “The 1980 Schema represented the first time that these individual
drafts were brought together into a single integrated work, allowing prelates and scholars
to see at last how the different sets of provisions in the proposed code were supposed to
work together. More than one hundred canons made their first appearance in the 1980
Schema.”® Included in the 1980 Schema was Book V, De Ecclesiae boms termporaltbus.
Eighteen consultors worked on this draft. They had eleven weekly sessions, with the

total number of meetings amounting to 132, and 330 collegial hours of meetings.”

5 M L. ALARCON, “Temporal Goods of the Chutch,” in CCLA, pp. 983-984

% HERRANZ writes: “On the Solemmity of Saints Peter and Paul, the twenty-nunth of June n
1980, the complete draft of the new Code was printed to be sent to all members of the Code Commuission
(Patribus Commusstonss reservatum). It was entitled ‘Schema Codicis Iuns Canonicy,’ with an explanatory
subtitle, ‘ruxta amumadversiones S.R.E. Cardinallum, Episcoporum Conferenctiarum, Dicasteriorum Curae
Romanae, Unwersitatum Facultatumque ecclesiasticarum necnon  Superiorum  Institutorum  vitae
consecratae recogmutum” In “Genests and Development of the New Code of Canon Law,” 1n ExComrm,
vol. 1, p. 156.

57 The coetus met on 17-23 June 1979; 12-16 November 1979. See Communtcationes, 12 (1980), pp.
388-414; 12 (1980), pp- 414-435; 36 (2004), p. 220.

38 PETERS, Incrementa in Progressn 1983 Coduers Tures Canonser, p. xm.
% See Codex Iurrs Canonter. Schema Patribus Commussiones reservatum, Vatcams, Typis polyglottis

Vaticanus, 1980. The names and members of the Code Commussion were published m Communicationes, 13
(1981), p 445.
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Canon 1277 of the 1980 Schema stated:

§1. Tt 1s for the ordinary to exercise careful viglance over the
admustration of all goods which belong to public junidic persons subject
to him, without prejudice to legiimate titles which atttbute more
significant nights to him

§2. With due regard for nghts, legitimate customs, and
circumstances, ordinaries are to take care of the ordenng of the entire
matter of the administration of ecclessastical goods by issuing special
mstructtons within the hmats of universal and particular law.60

During the revision process one consultor proposed that the word “public” be added to
juridic persons in §1; and this proposal was accepted by all the members.” Another
consultor proposed that the word “titles” be added; the members consented to this
suggestion.”” The coetus De bonis Ecclesiae temporalibus decided to change the word
“tribuant” to “tribuantur” without any explanation for the change.”® The wetus also
decided to add “ecclesiasticoruns’” to paragraph two of the draft canon. This was in line with
the draft of canon 1257 that recogmzed only the temporal goods of public juridic
persons as being ecclestastical goods.”® The coefus on “General Norms” had made the
distinction between public and private juridic persons and further stated that public

juridic persons function in the name of the Church.® Since ecclestastical goods are goods

60 “§1 Ordinaru est sedulo advigilare admunistrationt omnum bonorum, quae ad personas
wridicas publicas sibi subiectas pertinent, salvis legitimis titulis quibus eidem potiora 1ura tribuantur.

§2 Habita ratione mnum, legittmarum consuetudmum et circumstanttarum, Ordinar, editis
peculiaribus mstructiombus mtra fines runs umversalis et particulars, universum admunistrationis bonorum
ecclesiasticorum negottum ordinandum curent” In PETERS, Incrementa n Progressu 1983 Codzces Turis
Canonscr, p 1104 [emphasis m origmal].

61 “Consultor qudam propomit ut dicatur: .  quae ad personas tutidicas publicas sib1 subsectas
pertinent, salvis . * (omnibus placet). ” In Communicationes, 12 (1980), p. 413.

62 “Alter Consultor propomit ut dicatur “salvis legitimis titulis, quibus eirdem potiora mra
trtbuantur” (omnibus placet).” In 1bid.

83 See Communicationes, 12 (1980), p. 413.
64 See Communicatones, 12 (1980), pp. 397-398

5 See Communicationes, 14 (1982), p. 143; 12 (1980), pp. 124-125.
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of public juridic persons who act in the name of the Church, their goods are subject to

universal law (Book V).

3.5.3 — The 1982 Schema

The 1982 Schema is substantially based on the 1,728 canons of the 1980 Schema
that had been discussed and reworked by the Plenary Assembly of October 1981.%
Peters points out that “[hJundreds of canons were reworked either in preparation for or
duting the Plenaria, with many of them (too many to cite here) undergoing, whether by
way of textual addition, diminution, or reatrangement, significant modification before
being published 1n the 1982 Schema.””’

Canon 1276 of the 1982 Schema stated:

§1 It1s for the ordmary to exercise careful vigilance over the
administration of ecclesiastical goods which belong to public jundic
persons subject to him, without prejudice to legitimate titles which
atttibute more significant nghts to the same ordinary.

§2. With due regard for mnghts, legiimate customs, and
circumstances, ordmaries are to take care of the ordering of the entire
matter of the admunistration of ecclestastical goods by 1ssmng special
mstructions within the kmits of universal and particular law.6

The only change from the previous draft was the addition of “Ordinario” to {1.

% See Communicationes, 13 (1981), pp. 255-270
67 PETERS, Incrementa in Progressu 1983 Codicrs Tnres Canonter, p. xun.

68 “§1 Ordinam est sedulo adwvigilare admimustratiom omnium bonorum, quae ad personas
rndicas publicas sib1 subiectas pertinent, salvis legitimis titulis quibus eiddem Ordinario potiora mra
tribuantur.

§2 Habita ratione 1urium, legitimarum consuetudinum et circumstantiarum, Ordmaru, editis
peculianibus structiontbus mtra fines muns umversals et particulans, universum adminustrationts bonorum
ecclestasticorum negotium ordinandum curent.” In PETERS, Incrementa in Progressu 1983 Codrcus Iuris Canonsc,
p- 1104.
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3.5.4 — Canon 1276 of the 1983 Code of Canon Law

On 25 January 1983, the Code was promulgated, after eight months of personal
examination of the 1982 Schena by John Paul II. The promulgated Code contains 1,752
canons, and it became effective on 27 November 1983, the First Sunday of Advent.

Canon 1276 of the 1983 Code states:

§1. It 1s for the ordinary to exercise careful wvigilance over the
admintstration of all the goods which belong to public jundic persons
subject to him, without prejudice to legitimate titles which attnibutes more
significant nights to the same ordinary.

§2 With due regard for nghts, legitimate customs, and
circumstances, ordmartes are to take care of the ordermng of the entire
matter of the adminstration of ecclesiastical goods by issung special
mstructions within the himits of universal and particular law.¢

3.6 — Analysis of Terms in Canon 1276
The canon concerns the rights and duties of ordinaries with regard to the proper
admunustration of ecclesiastical goods of the public juridic persons subject to them. The
canon 1s situated among the canons on administration. In order to understand this canon
propetly we need to examine its text and context. Canon 17 provides the criteria by which

ecclesiastical laws are to be interpreted:

Ecclesiastical laws must be undetstood 1n accord with the proper meaning
of the words considered 1n their text and context. If the meaning remans
doubtful and obscure, recourse must be made to parallel places, if there
are such, to the purpose and circumstances of the law, and to the mind of
the legislator 7

® “§1. Otdmnaru est sedulo advigilare admunstratiom1 ommrum bonorum, quae ad personas
turtdicas publicas sib1 subtectas pertnent salvis legitimus titulis quibus eidem Ordmnano potiora rura
tribuantur

§2. Habita rattone wurmum, legitimarum consuetudinum et circumstantiarum, Ordmnary, editis
pecubanibus mstructtonibus ntra fines s universalis et particulars, universum admnistrationts bonorum
ecclesiasticorum negotium ordmandum curent.”

70 The correspending CCEO, c. 1499 states: “Laws are to be understood m accord with the
proper meaning of the words considered m their text and context. If the meaning remamns doubtful and
obscure, recourse 1s to be taken to parallel passages, 1f such exist, to the purpose and the circumstances of
the law, and to the mind of the legislator
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This canon lays down the general principle of mterpreting and understanding
ecclesiastical laws. Huels explains: “The interpretation of ecclesiastical laws begins with
understanding the proper meanings of the key words of the legal text. The ‘proper
meaning’ is the way the word or phrase is understood in the canonical tradition — in the
practice of the Church and the writings of the ‘doctors,” the canonical scholars.””" He
further remarks: “The proper meaning of words is not usually determined solely by
examining the text of the law m isolation; the text must be seen in relation to other
statements that make up the context of the law.””” The context of a canon refers to
related texts in the same book, document, or section, in which the law 1s published, 1e.,
the article, chapter, title, patt, or book of the Code in which the canon is found. The
context often clarifies the purpose of the canon. By studying the context, one is able to
grasp the meaning of key terms and phrases of the canon.” If the meaning of the law
still remains uncleat, reference is to be made to the parallel places, the purpose (ratwo ve/
finis legis) and circumstances of the law, and the mind of the legslator (mens legistatorss).”
We shall, therefore, analyze the terms and context of canon 1276 with the aim of arriving

at the proper canonical meaning of the words and thus better understanding the canon.

1§ M. HUELS “Ecclestastical Laws” 1n CLS.A Comm2, p. 73.

72 Ibid

3 See 1bid For a detaled study of the proper meaning and significance of words, see MR
TORES, “Propria verborum signsficatio: De 'épistémologie a 'herméneutique,” 1n Studia canonica, 29 (1995), pp.
179-192; W KOWAL, Understandmg Ecclestastical Laws: Canon 17 in Laght of Conterporary Hermenentics, Ottawa,
Samt Paul University, 1997.

7* J. OTADUY adds: “In additton to the rules of ¢ 17, the canonical system also acknowledges
certain objective ways to interpret norms, in which the will of the legislator operates only ‘a posterzor? or ‘ab
extrinseco’ to guarantee authontatively the correctness of the interpretation, without duminishing its
objectivity. Such are, for example, canonical custom, junsprudence, and adminstrative practice, because
jutisprudence and practice do not just function to supplement the law (c. 19), but also to constitute
ctrcumstances relevant for its interpretation ” In “Ecclesiastical Laws,” in ExComm, vol. 1, p 327
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3.6.1 — The Context of Canon 1276

The canon is situated within the canons on administration of goods (cc. 1273-
1289).” Consequently, the legislator may intend to indicate that the act of issuing special
Instructions is a means of preserving and nurturing temporal goods to serve their proper
putposes. The administration of ecclesiastical goods, as noted above, belongs to the
public juridic petson that owns the goods (c. 1254, §1). The ordinary who issues the
mstructions has no right of administration but a duty of supervision and vigilance.

However, given the fact that the ordinary 1s not necessarily the administrator of
ecclesiastical goods (c. 1279, §1) (unless he is recognized as an administrator by the law
or the statutes of the public juridic person),” it might have been more appropriate to
situate canon 1276 within the preliminary canons in Book V and not within the canons
that deal with the role of administrators of ecclesiastical goods. This would have clearly
exptessed the power of the ordinary in supervising the administration of ecclesiastical
goods and the role of the administrator in administering ecclesiastical goods.
Furthermore, as illustrated above, the proper administration of ecclesiastical goods
entails not only acts of administration (cc. 1273-1289) but all other acts that relate to
temporal goods (cc. 1254-1310). The special instruction of canon 1276, §2 is to aid
administrators in executing both universal and particular laws that concern the
administration of ecclesiastical goods, broadly understood—not only acts of

administration, in the strict sense of the term. The administrator of ecclesiastical goods

3 Book V has four titles: title I (cc. 1259-1272), “The Acqusition of Goods”; title II (cc. 1273-
1288), “The Administration of Goods”; title III (cc. 1290-1298), “Contracts and Especially Alienation”;
and finally title IV (cc. 1299-1310), “Prous Wills in General and Pious Foundations.”

76 The statutes of a public junidic person may grant the nght to administer 1ts ecclesiastical goods
to the diocesan bishop. It would, however, be prudent for the diocesan bishop to delegate such a function
to the diocesan finance officer or some other person who should possess the qualittes required of a
diocesan financial officer (c. 494, §1).



The Nature of the Diocesan Instructions for Administrators of Ecclesiastical Goods 187

represents the public juridic person 1n acts of acquisition of goods, administration, and 1n
entering mto contracts, including those involving alienation (c. 1279, §1). The special
mstruction called for mn canon 1276, §2 1s expected to address “uamwersum adnunistrationss
bonorum ecclesiasticornm negotium.” In other words, “the entire matter of the administration
of ecclesiastical goods” 1s to be the subject matter of the mstruction of canon 1276, §2,
and this explains precisely why 1t would have been more appropriately situated within the
context of the preliminary canons that pertain to all the four mnghts of full domnium

1dentified 1n canon 1254, §2.

3.6.2 —The Meaning of Words in Canon 1276

The key words that we shall examine 1n canon 1276 are: ordinary, vigilance,
tights of persons, customs, universal and particular laws. We consider these terms crucial
to an understanding of the duty of the ordmary to 1ssue special mstructions to regulate
the proper admunistration of the ecclesiastical goods of persons subject to him. It 1s also
pertinent that the ordinary knows what the instruction should explam. An analysis of the
terms 1 the canon will further elucidate what i1s to be addressed in the special

mstruction.

3.6.2.1 — The Concept of the Ordinary in the 1983 Code of Canon Law
Canon 1276, §2 speaks of the ordmary as the competent authority to 1ssue the

special mstruction for administrators of ecclestastical goods.77 Canon 134 identfies

ordinartes 1n the Church-

§1 In addition to the Roman Ponuff, by the title of ordinary are
understood 1n the law diocesan bishops and others who, even 1if only

77 Several canons make reference to the ordmnary See, e g, cc 107, §1, 129, 131, 135-137, 265,
266, §3, 268, 295, §1, 296, 368, 372, §2, 413, 419, 420, 475, 476, 479, 596, §2, 620, 734
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temporanly, are placed over some particular church or a commumty
equivalent to 1t according to the norm of can. 368 as well as those who
possess general ordinary executive power 1n them, namely, vicars general
and episcopal vicars; likewise, for their own members, major supertors of
clencal religious mstitutes of pontifical right and of clerical soctettes of
apostolic life of pontifical nght who at least possess ordmnary executive
power.

§2. By the tile of local ordinary are understood all those
mentioned m §1 except the supenors of religious mstitutes and of
socteties of apostolic life.

§3. Within the context of executive power, those things which n
the canons are attributed by name to the diocesan bishop are understood
to belong only to a diocesan bishop and to the others made equivalent to
him 1n can 381, §2, excluding the vicar general and episcopal vicar except
by special mandate

This canon determines the concept of ordinary as used m the canonical system.
Franceschi points out that the term ordinarius was used in the past to designate the
bishops and the Roman Pontff.” The concept of ordinarius and ordinarius loc: were mostly

used for diocesan bishops

until Leo XIII 1 an interpretation of the term m relatton to matrimonual
dispensations, atgues that ordinary means ‘the bishops, the administrators
or apostolic vicars, the prelates or prefects that have junsdiction with
separate territory, the offictalis or the vicars general in spiitual matters,
and, 1 a vacant see, the vicar capitular or the legitmate admunistrator’
That notion of ordinary, with some exceptions, such as the Constitution
Officiorum et munerum of January 25, 1897 which only considered the
bishops that governed the diocese and quasi-diocese, was kept untd 1t was
included in the ¢ 198 of the CIC/77; this inclusion broadened the term to
mclude major superiors of exempt clerical assoctations.”

Franceschi further explains that the 1917 Code considered an ordinary as one who had
episcopal, or quasi-episcopal, ordinary power in the external forum, both proper and
vicarious.*” It was not specified whether this ordinary power had to be executive power,

because at that time distinction of powers was not completely developed.”'

78 See H. FRANCESCHI, “Power of Governance,” n ExComm, vol. 1,p 842.

 Iid.

80 See 1bid. We must also note that at this time the distinction of the power of governance mto
legislative, executive and judicial was not that clear. The Code rather speaks of legislative, judicial and

coercive power (c 33, §1).

81 See 1bud., pp. 842-843.
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The 1983 Code is more precise in the determination of who is an ordinary (c.
134). Franceshi pomts out that not all those who govern with ordinary power are
acknowledged as ordinaries, as evident in a great number of canons. There are those who
possess an executive, ordinary power, be it proper or vicarious, that must be general (cf.
c. 479) which differentiates them from ordinaries who due to their office have some
(ordinary) power which is not general, but specific or one referred to certain sphere of
competence.” Franceshi continues by pointing out the essential elements of the concept

of “ordinary” to include the

ordinary, executive power (proper or vicarious) of a general character and
the junidical bond of authonty-subject, to which c. 136 refers. In an
ecclestastical circumscrption the executive power of a general character
corresponds, besides the ‘capital offices, to the vicar general and
episcopal vicars. The conditton of ordmary thus corresponds to those
who, v officiz, exercise junsdictional functions particularly related to those
of the capital office, without implying that this notion be identified with
that of ‘capital office,” as we can easly deduce from § 3 of this canon,
which distinguishes the concept of diocesan bishop from that of
otrdinary.%3

Understanding the authority-subject relationship that exists between the ordinary
and the faithful is also fundamental to the proper understanding of the concept of
ordinary. According to Franceschi, this relationship of subordination is based on the
sacramental character of the Church and on the functional diversity that results from the
relationship existing between baptism and sacred orders, which is normally determined
by means of the domicile or quasi-domicile with which the pastor and the ordinary are
individuated for each of the faithful (c. 107 § 1).* Ordinaries and their subjects, in their

vatious tasks, must always try to maintain communion (c. 209, §1). Each is to fulfill the

82 See 1bid., p. 843.
8 Ibhid.

84 See 1bid.
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duties owed the universal Church and the particular Church by observing the prescripts
of the law (c. 209, §2). Another aspect undetscored by the concept of ordinary in the
Code is the theological value underlining “authority-subject relationship.”® The analysis
of this relationship underscores the value of abiding by the instructions issued by the
competent authority. The instruction issued for the regulation of the administration of
ecclesiastical goods is not exempt from this canonical understanding of the authority-
subject relatonship. Admumistrators of ecclestastical goods should keep in mind the
obligation to obey with Christian obedience the norms of the ordinary (c. 212, §1) when
applymng the instructions issued by him. While the ordinary has the obligation to
supervise the administration of ecclesiastical goods by issuing special mstructions (c.
1276, §2), the admunistrators of ecclesiastical goods have a special obligation to adhere to
the norms of the instructions.

Canon 134, {1 recognizes the major superiors of clerical religious mstitutes and

societies of apostolic life of pontifical right as ordinaries.* However, Franceschi explains:

Strictly speaking, these are not ordmarnes because they are superiors of the
members of a religious order. In the internal scope of the mstitute marked
by the vow of obedience, a power 1s exercised that used to be called
domunative, which 1s conceptually different from hierarchical or secular

8 Canon 212, §1 states. “Consctous of their own responsibility, the Chrsttan fasthful are bound
to follow with Chnstian obedience those things which the sacred pastors, masmuch as they represent
Chrst, declare as teachers of the faith or establish as rulers of the Chutrch.” The diocesan bishop, as ruler
of the particular church entrusted to him, publshes special mstructions for the adminsstration of
ecclestastical goods. Canon 273 concerns the obedience of clerics to the Supreme Pontff and their
ordmnary: “Clerics are bound by a spectal obligation to show reverence and obedience to the Supreme
Pontff and their own ordinary.” Pastors who by virtue of their office are administrators of ecclestastical
goods of the parish must also be aware that the norm of canon 273 applies to adheting to the mstruction
ssued by the diocesan bishop for the administration of ecclesiastical goods (c. 1276, §2) Canon 1373
states that a person who publicly incites others to disobey an ordmnary because of an act of governance 1s
to be pumished by an mterdict or other just penalties. Publicly mciting panshioners to disobey the
mstruction of the diocesan bishop constitutes a delict pumushable under canon 1373.

8 Although canon 134, §1 mentions all those who are ordmnaries, however, our dissertation shall
must of the time restrict this term to the diocesan bishop This 1s precisely because our work 1s mamnly
concerned with the diocesan bishop and the 1ssuance of instructions for admimstrators subject to his
authomnty
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power (that, for mstance, bonds the farthful to the bishop upon the basis
established by the sacraments), although the same norms of the code are
appled to this relationship (cf. ¢. 596 § 3). It could be argued that 1n these
mstitutes the supenors are ordmartes m as much as they have been
granted by the legislator an ordinary executive power over the members
of their religious order i the matenal sphere of competence that the
legislator assigns to the superiors of the clerical mstututions, considering
that the exercise of the power of governance m the Church 1s reserved to
those with the sacred orders (c. 129).%7

Canon 134, §3 concerns the exercise of executive power that is proper to the diocesan
bishop alone as an ordinary of the diocese. The canon

differentiates between a diocesan bishop and those equvalent to him
according to canons 381, §2 and 364 on the one hand, and an episcopal
vicar and vicar general on the other hand. At times the code prescribes
that only the diocesan bishop can act. When a bishop extends this
‘reserved’ power to a vicar general or an episcopal vicar (see c. 479, §§1-2),
the latter acts not with ordinary vicarious power, but 1n virtue of delegated
power 88

The use of the term “ordinary” in canon 1276 implies that all those identified in canon
134, §1 can 1ssue special instructions for the administration of ecclesiastical goods
subject to their supervision. Our focus, however, is on the diocesan bishop. The scope
of our research does not allow us to discuss in detail the other ordinaries i1dentified in

canon 134, §1.

87 FRANCESCHI, ‘“Power of Govemance,” m ExComm, vol. 1, p. 844. FRANCESCHI’S
interpretation of canon 129 1s different from the widely held view today that lay people can and, 1n fact,
had 1n the past exercised the power of junisdiction or governance. To argue that the legislator reserved the
power of governance to clerics alone 1s not sustamnable i the light of canons 135, §1, and 1421, §2 For
two excellent treatments of this 1ssue, see ] M. HUELS, “The Power of Governance and Its Exercise by Lay
Persons: A Jundical Approach,” 1n Studia canonra, 35 (2001), pp. 59-96 (=HUELS, “The Power of
Governance”), J. BEAL, “The Exercise of the Power of Governance by Lay People: State of the
Question,” 1 The Jurist, 55 (1995), pp. 1-92. BEAL says. “Thus, the class of those to whom the power of
junisdiction could be lawfully conceded mcluded many who had not receved sacramental ordmnation and
some who did not share even ecclesiastical power of orders As a result, the hnk between the power of
junisdiction and sacramental ordination was somewhat looser 1 the 1917 code than might appear at first
glance.” In 1bid., p. 8. On whether lay persons can exercise the power of governance, HUELS says' “To call
these acts the power of governance if performed by a clenical supertor, but ‘domestic power,” “assoctational
power’ (Konsosgtatwsgewalf), or merely ‘admimstrative power’ if performed by a lay supenor, 1s unnecessary
and obsolete under the revised Code, since the Code does not reserve all acts of power of governance to
the clergy alone” In “The Power of Governance,” p. 78. See also A. STICKLER, “La ‘Potestas Regiminis’
Vistone teologica,” 1 _Apolinares, 56 (1983), pp. 400-410, F.G MORRISSEY, “The Laity 1n the New Code of
Canon Law,” 1n Studia canonica, 17 (1983), pp. 135-148. See also A. ASSELIN, “The Laity: Their Service in
the Church Twenty Years after the Code,” i Forum, 2 (2005), pp. 436-458

8 M. WIJLENS, “The Power of Governance,” in CLSA Comm?2, p. 188
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The ordinary according to canon 1276, §1 is “sedulo advigilare adminzstrationi omninm
bonorum.” He 1s to supervise carefully the admunistration of all goods; he does not,
however, administer them. The act of supervision and the act of administration are two
distinct acts; the first concerns the ordinary while the latter concerns the administrators
identified by canon 1279, §1. So even though the canon 1s situated within the context of
the administration of ecclesiastical goods, it does not imply or indicate in any way that
the ordinary 1s the administrator of the goods; rather, 1t mndicates that administrators
have, as part of their obligation, to see to the careful observance of the instructions for
the admmistration of goods 1ssued by their ordinary. In the strict sense, therefore, the
issuing of the instructions required by canon 1276, §2 is not an act of administration of
goods as envisaged by canon 1279, §1 which states that “the admimstration of
ecclesiastical goods pertains to the one who immediately governs the person to which
the goods belong.”® Rather 1t 1s an act of the power of governance vis-a-vis the

administration of goods.

8 W J. KING writes: “Among the several canons which provide for the rule-making authonty of
the diocesan bishop in matters of financial administration 1s canon 1276. Paragraph one recognizes a
generic responstbility of the diocesan bishop ‘to supervise carefully (sedulo advigilare) the admumstration of
all goods (omntum bonornm) which belong to the public junidic person subject to hum * Aduwglare cannot be
constructed as conveying ownership or the night of control over the ecclesiastical goods of jundic persons
within a diocese, but the word does require the diocesan bishop to exercise a reasonable standard of care
in providing for and reviewing (subject to the principle of subsidianty) the fiscal operations or temporal
governance of panshes and other public jundic persons subject to hum within the diocese It must be
emphasized repeatedly that this general oversight does not permit, however, any mvaston of the asset or
property of a jundic person other than the diocese itself by the diocesan bishop. Rather, the exercise of
vigilance 1s expressed, not 1n a right of control, but a night to legislate policy and particular law regarding
parochial (and other) fiscal admuistration, a night to specify how umversal and particular law are to be
implemented within the diocese, and a night to mtervene through a defined process of law 1 the case of
suspected malfeasance or musmanagement by the pastor or other proper admunistrator of a pubhc jundic
petson.” In “Mandated Diocesan Centralized Financial Service,” in A. ESPELAGE (ed.), CLSA Advsory
Oprnrons, 2001-2005, Alexandna, VA, CLSA, 2006, p. 332 (=KING, “Mandated Diocesan Centralized
Financial Service”)
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3.6.2.2 —The Vigilance of the Ordinary

The noun “vigilance” 1s from the Latin verb wg/are which means to remamn
awake, to keep watch, or to guzu:d.90 The ordinary 1s always to be watchful that
ecclesiastical goods are propetly administered 1 accordance with the norms of Book V
(c. 1257, §1). The ordinary may exercise this vigillance by the general oversight of
admuinistrators (e.g., by reviewing their annual financial report, by visitations, etc.) and 1n
his mtervening authornty of placing singular admunistrative acts, not to mention the
authority to permut certamn acts of admunistration and alienation. Vigilance may also
mclude visitation and mspection of the icome and expenditure account of the public
juridic person. Alarcén explams: “As a mediate admunistrator, the Ordinary remains
vigilant when the direct administrator fulfils the commitment correctly, but he must act
directly to correct any signs of negligence or misuse, to replace the administrator and to
take approprate steps when, because of new circumstances, decisions must be made that
go beyond those of ordinary admunistration (c. 1279).”" In practice, this viglance or
watchfulness 1s observed by issuing special instructions to guide admunistrators of
ecclesiastical goods 1 therr duty.”

The vigillance of the ordinary does not by law extend to private juridic persons.
However, the statutes of a private juridic person may grant such a night to the ordinary.

R.T. Kennedy explamns:

% See LF STELTEN, Dutonary of Ecclesiastical Latin, 2°4 ed , Massachusetts, Peabody, 1995, p 286

91 ALARCON, “Temporal Goods of the Church,” m CCLA, p 984 Note that ALARCON calls the
ordmary a “mediate” administrator

92 'The ordmary has the authonty to enforce the mstructions, and this enforcement would take

concrete form especially 1 smgular administrative acts (especially, decisional dectees and precepts, cf cc
48-49)
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This 1s 1n keeping with the greater autonomy of private jurtdic persons.
Canon 1276, §1, however, allows for lawful titles which give an ordinary
greater nights. Such titles could include the statutes of a private jundic
person (e.g., a healthcare, educational or other chantable mstitution or
foundation) designating the ordinary as administrator of 1ts temporal
goods

Several canons in Book V identify the specific supervisory duty of the ordmary:

1

10.

11.

12.

The appomtment of admimustrators for public jundic persons whose
governing documents fail to make provisions for them (c. 1279, §2),

The reception, personally or through a delegate, of the required oath of an
admunistrator regarding farthful performance of duty (c. 1283, 1°);

The determunation of the hmits of ordmary admimstration where the
relevant statutes fail to do so (c. 1281, §2);*

The authomnzation of acts of extraordmary admimustration (c. 1281, §1),
The consent to long-term mvestments (c 1284, §2, 6°),
The mtervention 1 cases of negligence by an admumustrator (1279, §1);

The reception of annual reposts and transmittal of them to the financial
councl (c. 1287, §1);%

The grant or dental of permusston to mitiate or contest a legal proceeding
m ctvil court (¢ 1288),

The grant or demal of permussion to accept a non-autonomous
foundation (c 1304, §1);

Approval of provisions for the safe-keeping and mvestment of the
endowment of a non-autonomous foundation (¢ 1305),

The approval of the renunciation of the tmal of an issue mvolving
temporal goods (c 1524, §2);

The execution of all prous dispositions %
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% R.T. KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310),” in CLSA Comm2, p.
1477 (=KENNEDY, “The Temporal Goods of the Church [cc. 1254-1310},” 1n CLSA CommZ2). COMBALIA
notes the acttve role the ordinary 1s to play mn the supervision of ecclestastical goods: “Secondly, to the
otrdinary 1s attnbuted regulatory competence to orgamze, through instructions, the admunstration of the
goods within his junisdiction. Attribution of this power assumes that the task of the ordinary 1s not merely
passive ot to cortrect neghgence and abuse, but that 1t fulfils an active function - also appropnate to his
status as a mediate admunustrator - of ontentation and direction over the immediate administrator.” In “The
Adminsstration of Goods,” i ExComm, IV /1, p. 94.

% The wording of canon 1281, §2 commits such a determination to diocesan bishops alone, not

to all ordmnanes.

9 Canon 1287, §1 requures that an annual report be made to a local ordinary, not to all ordmnaries
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3.6.2.3 — The Ordinary’s Regard for the Rights of Public Juridic Persons

Canon 1276, §2 stipulates that the ordmary is to respect the rights, legitimate
customs, and circumstances of public juridic persons. The legislator intends to keep the
rights of persons intact; he does not want an instruction to infringe on rights already

granted or acquired.

The Code does not define the term “right,””’ but 1t does state how one can become
a person, that is, a subject of rights in the Church (c. 96): “By baptism one 1is
incorporated mnto the Church of Christ and 1s constituted a person in it with the duties
and rights which are proper to Christians 1 keeping with their condition, insofar as they
are 1 ecclestastical communion and unless a legitimately issued sanction stands in the
way.”

A physical person attains canonical personality through baptism. Although there is

a genuine fundamental equality of all Christ’s faithful, the rights and obligations of each

person are not identical.”® Each category of physical petsons i the Church has its own

% KENNEDY, “The Temporal Goods of the Church, [cc. 1254-1310],” m CLSA Comm2, pp
1477-1478.

%7 PAUL VI had charged the Commission preparing the revision of the 1917 Code with the task
of defining the nghts of persons in the Church and of devising procedures for their protection. See
“Pancipta quae Codicis Turis Canonuct recognitionem dirigant,” in Communicationes, 1 (1969), pp. 77-85.
Punctple 6 deals with the protection of the nghts of persons (“De tutela mtum personarum”), see thid ,
pp 82-83, prnciple 7 1s concerned with the mechansm for estabhishing procedures for the protection of
the nights of persons (“De ordinanda procedura ad tuenda rura subtectiva”), see ibid., p 83.

8 Many scholatly works have addressed the obligations and nghts of Chrst’s faithful in the 1983
Code For mn-depth study of this subject matter, see J.P. BEAL, “Protecting the Rights of Lay Catholics,” in
The Jurist, 47 (1987), pp. 129-164; J. CORIDEN, “The Foundations for Canonical Rights of Panshes and
Other Local Catholic Commusuties,” m Ius n vita et in musssione Ecclesie: Acta Symposii internationalis wures
canonscy occurente X anmwversarro promufgationts Coducrs turs canoner, diebus 19-24 apries 1993 tn Crutate Vaticana
celebrats, Civitate Vaticana, Librena editrice Vaticana, 1994, pp 505-525, idem, “The Rights of Panishes,” in
Studia Canonea, 28 (1994), pp. 293-309; idem, “The Vindication of Pansh Rughts,” 1 The Jurist, 54 (1994),
pp- 22-39; F. DANEELS, “The Right of Defence,” i Studia caonzca, 27 (1993), pp. 77-96; S. HOLLAND,
“Equaltty, Digruty, Rughts of the Laity,” tn The Jurest, 47 (1987), pp. 103-128; ] M. HUELS, “Preparation for
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obligations and rights. Canons 208-223 deal with the rights and obligations of all Christ’s
faithful; canons 224-231, with those of the laity; canons 273-289, with those of the
clergy; canons 662-672, with those of religious; canons 1135-1136, with those of married
couples and patents. Canon 221, {1 specifically states that the faithful can legitimately

vindicate and defend their tights before the appropriate ecclesiastical forum.

The Code also recognizes juridic persons as subjects of obligations and rights (c.
113, §2). Included among those who can vindicate and defend their rights are juridic
petsons {(c. 113, §2). Dioceses, parishes, institutes of consecrated life and societies of
apostolic life can all defend and vindicate their rights in the Church.

Canon 4 deals with the protection of acquired rights in the Church.” The canon
stipulates: “Acquired rights and privileges granted to physical or juridic persons up to
this time by the Apostolic See remain intact if they are in use and have not been revoked,
unless the canons of this Code expressly revoke them.” The purpose of this canon is to
protect those privileges and rights already lawfully acquired by physical or juridic persons
from being taken away by the 1983 Code. It is an application of the principle of the non-
retroactivity of the law (c. 9). In this context Huels points out that an acquired right in

canonical patlance is understood to refer to “a right, other than an innate right or a legal

the Sacraments: Faith, Rughts, Law,” m Stndia canomca, 28 (1994), pp. 35-58; J P. MCINTYRE, “The
Acquired Right: A New Context,” in Studa canonica, 26 (1992), pp. 25-38; M.R. MOODIE, “Fundamental
Rights and Access to the Acts of a Case,” i Studia canonsca, 28 (1994), pp. 123-154; J.H. PROVOST,
“Protecting and Promoting the Rights of Christians: Some Implications for Church Structure,” mn The
Jurist, 46 (1986), pp. 289-342.

9 Several canons mention acquired nights, see cc. 36, §1; 38; 121-123; 192; 326, §2; 565; 616, §1;
858, §1; 1196. W. CONWAY remarks: “The chief significance of acquired nights 1n law 1s that they have a
certain 1nviolability which the law 1s very reluctant to infringe. If a new law 1s made, 1t 1s presumed to leave
acquired rights untouched unless the contrary 1s stated expressly.” In Problems in Canon Law, Westminster,
MD, Newman Press, 1957, p. 12.
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right that a physical or juridic person lawfully acquired before the 1983 Code went into

effect.”'™ Huels further explains:

There are numerous ways by which a night may be acquired; these include
the cvil law (c. 22), admunistrative acts (cc. 48, 59, 76, 85), judicial
sentences (e.g., ¢ 1684), contracts (cc. 192, 1290), prescrption (c. 197), a
promuse to marry (c. 1062), election to office (cc. 147, 178), vows and
oaths (cc. 1196, 1203). If an acquired nght 1s contrary to a canon of the
code, 1t 1s not affected by the code and remains mtact unless expressly
revoked by the canons of the code 10!

An acquired right is different from an innate right (which is natural). Innate

rights come from divine natural law; they are common to every human being from birth,

mcluding rights such as freedom of religion, the right to a good reputation and privacy

(c. 220), the right of parents to see to the education of their chiddren (c. 793, §1), the

right to choose one’s vocation and state in life (c. 219), etc. Such rights are not given by

any human authority; they are therefore mviolable and are never lost, even if abused or

denied by human authority (e.g., the right to life, the right to free mobility, etc.).

An acquired night 1s also different from a legal right. Legal rights, according to

Huels, are

rights that come to a person 1 virtue of ecclestastical law or legal custom,
such as nghts given by the code to pastots, cletgy, religious, and laity (e g,
cc. 533, §2, 278, §1; 670; 229, §2). Such nghts are subject to change when
the law changes. [.. ]. If a nght 15 granted by the ecclesiastical law, and a
subsequent law abrogates the law or derogates from 1t, the night 1s thereby
lost or 1s modified 1n accord with the new law Legal rights coming from a
custom that has the force of law (cc 23-26) are also not the acquired nght
of c. 4. If a nght acquired on the basis of a legal custom 1s contrary to a
canon of the code, 1t 1s suppressed unless the code expressly provides
otherwise or unless the custom 1s centenary or immemounal, 1n which case
the ordinary may permut 1t to continue in keeping with canon 5, §1.13

100 T M. HUELS, “Introductory Canons,” m CLSA Comm?2, p. 51.

101 Thad.

102 See 1bid., p. 52.

103 Tbid
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Privileges are treated in canons 76-84. Canon 76, §1 states: “A privilege 1s a favor given
through a particular act to the benefit of certain physical or juridic persons; it can be
granted by the legislator as well as by an executive authority to whom the legislator has
granted this power.” A legislator, or an executive authority delegated by the legislator,
can grant a privilege. This is significant since the legislator does not grant a privilege in
virtue of legislative power but executive power; and a delegate is not given legislative
power but the executive power needed to grant a privilege. The law reserves all of this to
the legislator since the legislator is the one who should have control over the perpetual,
legitimate non-observance of his laws.

Canon 1276, §2 does not mention privileges. However, a privilege granted to a
petson (physical or juridic) is presumed to be perpetual. More specifically, when a person
has been granted a privilege, the person has been given a new right (c. 78, §1) and this
explicitly falls within the purview of canon 1276, §2 and, consequently, an mstruction
would not ordinarily revoke it. Canon 4 refers to privileges granted by the Apostolic See.
Huels says: “If such privileges are still in use, they may continue, even if contrary to the
code. However, privileges granted by any lower legislator than the pope (or his delegate)
are revoked if they are contrary to the code. This is evident by the inclusion of the words
‘Apostolic See’ in reference to the privileges in question.”'™*

Acquired rights either by law or custom and privileges granted by the Apostolic
See are protected by the legislator in canon 4. The ordinary, when issuing instructions for

the administration of goods, must ensure that the acquired rights of physical and juridic

104 Thid. HUELS also notes: “One opinion holds that a prvilege, msofar as 1t 1s the source of an
acquired nght, would not be revoked by the code even if contrary to the code and granted by a legislator
lower than the pope. While 1t 15 true that a right 1s acquired by a privilege, nevertheless canon 4 specifically
distinguishes acquired nights from prvileges. The only practical reason for this distinction m this context 1s
to allow for the contmuance of apostolic privileges contrary to the code while revoking contrary privileges
granted by lower legislators.” In 1bid.



The Nature of the Diocesan Instructions for Administrators of Ecclesiastical Goods 199

petsons are protected. Instructions by their nature cannot revoke or suppress acquired
rights. An examination of what could possibly constitute a legal right of persons in
relation to temporal goods will be apropos here. Let us consider the legal rights of some
specific administrators—namely, those of the pastor of a parish, the diocesan finance
officer, and the administrators of private associations of the faithful and of religious

institutes of diocesan right.

3.6.2.4 — The Legal Rights of Specific Administrators of Ecclesiastical Goods

The Pastor - Some legal rights that are granted by the supreme legislator to public
juridic persons'® and other organs that assist in the adminsstration of dioceses and
parishes concern ecclesiastical goods. Canon 118 states that a public juridic person 1s to
have a legal representative who 1s to act on its behalf. Such a right to represent the juridic
petson should be acknowledged in universal or particular law or the statutes of a public

juridic person. A function granted by the universal law to a representative of a public

105 J. RATZINGER 1s of the view that parishes have thetr own nights. “Each time that the Church
exists as a communtty, 1t 1s a subject of nights m the larger Church. It 1s not only the office-holders on the
one hand, and the individual believers on the other, who have rights in the Church The Church as such, as
1t extsts 1 each community, 1s a holder of nghts. These Churches are, properly speaking, the subjects of
nghts, 1 fact they connect all the other subjects of nghts 1n the Church.” In “Demokratisterung der
Kirche?” m Demokratie in der Kerche, Limburg, Lahn, 1970, pp. 38-39, English translation in J.A. CORIDEN,
“The Rights of Pansh,” m Studra canonica, 28 (1994), p 294, footnote 1. CORIDEN rematks. “The fact of the
extstence of the rights and obligations of local commusties 1s clear and undeniable, even though the exact
nature and scope of those nights and obligations 1s not spelled out 1n the canons. The underpmnings for
the nghts are deep and strong. They are grounded firmly on biblical, historical, theological, and
philosophical foundations [.. ]. The canonical provisions regarding temporal goods make clear that
panishes and other junidical persons have the right to acquire, retain, admunuster, and dispose of their own
goods and property (cc. 1255-1256). They do so in keeping with the norms of the Code and of the
patticular Church (c. 1276, §2), but they do so on thetr own authonty. This 1s the reason that each parish
ot other junidical person must have a finance council (cc. 537; 1280). Local congregations of the Catholic
faithful possess a legitimate autonomy and responsibility over thetr montes, mvestments, buildings, lands,
and furnishings. These goods are not owned by the diocese; they are the property of the parish communuty
which purchased or inhertted them. Those temporal goods which are held for the long-term benefit and
support of the pansh and its activittes, e.g., the church building, school, rectory, other real estate, bequests
and designated mvestments, constitute the stable patnimony of the pansh; they can only be alienated m
accord with canonical procedures {cc. 1291-1296).” In “The Rights of Pansh,” m Studia canonzca, 28 (1994),
pp 294-306.
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junidic person (c. 118) is a legal right (as well as an obligation); this 1s because, once the
provision of an office is made with the accompanying rights and duties, the officeholder
enjoys such legal rights as long as he or she remains 1n office. Canon 145, §2 states that
the obligations and rights proper to an office are defined either in the law by which such
an office is established or through the decree of the competent authority. A number of
canons grant legal rights to the administrator of the ecclesiastical goods of the parish (cc.
532; 1279, §1). A. Mendonga explams:

[Wlhen a prest 1s appomted by the diocesan Bishop to the office of
pansh prest (see Cann. 157, 515 §1) he thereby obviously acquires a
certain ‘right’ to that parish, but this becomes an acguired night only when
he will have formally taken possession of the parsh 1n accordance with
the terms of Can 527 [ .] The significance of acquired rights 1s that they
have a certam mviolability which the law 1s very reluctant to mfringe. The
precise pomnt of this Can 4 1s to prescribe that any such acquired nght
remams undisturbed (intact)) even of the legal requirements for its acquisition
mught subsequently have been altered. 'The reason 1s clear were the rule to be
otherwise, 1t would marmufestly lead to such continual changes as would be
destructive of the common good and of the secunty which the law itself 1s
designed to achieve It 1s to be noted that nowhere m the Code tself 1s
any acqured night revoked, on the contrary, there are many mstances 1n
which such a nght 1s expressly safeguarded (see e.g., Cann 36 §1, 121-123,
192,326 §2, 562, 616 §1, 1196).106

Canon 515, §3 states that parishes are public juridic persons a zre. As a public
juridic person by law, the parish owns and administers its legitimately acquired
ecclesiastical goods (cc. 515, §3; 1254; 1257). The pastor has the night to admunister the
ecclesiastical goods belonging to the parish, with the assistance of the parish finance

107

council.”’ The pastor of the parish remains the proper administrator of all ecclesiastical

goods owned by the parish (c. 532)." Renken says: “Canon 532 is universal law

106 A, MENDONGA, “General Norms,” CLSGBI Comm, pp. 3-4
107 RENKEN, “Patishes, Pastors, and Parochial Vicars [cc 515-552),” in CLS A Comm2, pp. 704.

108 CIC/ 83, canon 532 states: “In all junidic affairs the pastor represents the patish according to
the norm of law. He 1s to take care that the goods of the panish are administered according to the norm of
cann. 1281-1288.” Commentator like ALARCON holds that the representative function of the pastor does
not necessatily mnvolve the admimstration of the goods of the pansh: “The reference made to cc. 1281-
1288 1s necessaty, since the representative function of the pansh prest does not contain the faculty to
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identifying the pastor as the legal representative of the parish. It applies canon 1279, §1,
which states that the person who directs a juridic person 1s the administrator of its
ecclesiastical goods. The pastor is the adminustrator of the ecclesiastical goods of the
patish, as administration is understood in canons 1281-1288.”'° The legal rights of the
pastor regarding the administration of the goods of the parish are given to him by the
universal law (c. 532). The instructions of canon 1276, §2 cannot revoke this legal right,
precisely because instructions cannot revoke or derogate from the laws they are meant to
explain (cc. 20; 34, §2).

The parish finance councl 1s an organ provided to assist the pastor i the
administration of the goods that belong to the parish (c. 537). The instruction of the
diocesan bishop cannot derogate from this basic premise of the parish finance council
assisting the pastor. The mstruction should therefore be very careful not to give “veto”

power to the parish finance council. Such an act would be an invalid derogation from the

adminuster the goods of the parish, even if the panish priest 1s the admunistrator #azus of the pansh. We feel
this 1s 1 accord with his function, which c. 537 confirms, unless particular law, statutory ot customary,
prescribes othetwise.” In ALARCON, “Temporal Goods of the Church,” mn CCLA, p. 446. S. GIL treats
thus differently when he says that “the function of adwunistrator of the goods of the pansh 1s attnbuted to the
patish priest It 1s a consequence of the capacity of the parsh to acquire, retain, admumuster, and alienate
temporal goods (cf. ¢. 1255) and of the mission of governing 1t, which 1s assigned to the pansh prest (cf.
cc. 419, 1279 § 1). In contrast to jundical representation, whose exercise corresponds personally to the
pansh prest, regarding the admumustration of goods, the parsh priest can, pursuant to particular law,
entrust the direct management of the goods to another person, cleric or lay (cf. 1282), who has m the
pansh functions similar to those entrusted to the diocesan finance administrator (cf c. 494). Moreover, to
catry out thus task, the pansh prest has the help of the finance council, [ . ], and of the vicar forane (cf
555, § 1, 3°). Nevetrtheless, 1n every case the canonical responstbility of the parsh prest over the proper
functioning of admunistration remamns, which he cannot renounce (cf. c. 1289).” In “Parshes, Pansh
Prests, and Assistant pansh Prests,” m ExComm, vol. 11/2, pp. 1331-1332. For more m-depth study of
this subject, see, F.R. AZNAR-GIL, “La admunistractén de los bienes temporales de la parroqua,” m J.
MANZANARES (ed.), La parrogqua desde e/ Nuevo Derecho Candnico, Salmanca, 1991, p 174; dem, La
admunistracion de los bienes temporales de la Iglesia. 1egislacton umversal y partinlar espaiola, Salamanca, 1984, pp
197-199; and J. RENKEN, “Panshes, Pastors, and Parochial Vicars [cc 515-552],” in CLSA Comm2, pp.
703-704.

109 RENKEN, “Parishes, Pastors, and Parochial Vicars [cc. 515-552),” in CLSA Comm2, p. 704
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universal law, which has given the pastor the night to administer the goods of the parish

(c. 537). Renken underscores this point when he writes:

The role of the finance council 1s to assist the pastor in hus role as
administrator of parochial goods; the finance council cannot be concewved
of as an admmustrative body, since admunstratton 1s the pastor’s
competence [nght]. Any particular legislaton on the pansh finance
council must be careful not to compromise the canonical function of the
pastor as administrator of parochial goods.!10

An inter-dicasterial instruction issued in 1997"" identified the parish finance council as
“a collaborative structure necessary for conciliar renewal, consultative in nature,
requiring the presence of the pastor for the validity of its proceedings, and not to be
confused with parallel structures with a different origin or purpose.”'’> The document

states that

the parish finance councils, of which non-ordained farithful are members,
enjoy a consultative voice only and cannot in any way become deliberative
structures Only those faithful who possess the qualities prescribed by the
canon law may be elected to these offices. The panish priest must preside
over parochual [pansh] councils Therefore, decisions taken by a parochual
council assembled without the presidency of the pansh prest [pastor], or
contrary to his wishes are 1nvalid, 1 e., null.13

The Code nonetheless stipulates that the diocesan bishop provides for a
temporary administrator of goods in the absence of the pastor. Canon 533, {3 states: “It
is for the diocesan bishop to establish norms which see to it that during the absence of

the pastot, a priest endowed with the necessary faculties provides for the care of the

10 Thud.

111 CONGREGATION FOR THE CLERGY et al., mstruction Ecclesiae de mysterro, 15 August 1997, 1
AAS, 89 (1997), pp. 857-876, Communicationes, 29 (1997), pp. 179-205; English translation in W.H.
WOESTMAN (ed), The Sacrament of Orders and the Clerical State : A Commentary on the Code of Canon Law, 39
edition, Ottawa, Saint Paul Untversity, 2006, pp. 285-308 (=Ecclsiae de myster:o).

112 RENKEN, “Parishes, Pastors, and Parochial Vicars [ce. 515-552),” n CLS.A Comm2, p. 710.
“The 1917 code did not specifically mention a pansh finance council. Preshyterorum ordims 17 sard that
priests ate to manage ecclesiastical property according to ecclesiastical laws and with the help, as far as
possible, of skilled lay persons.” In 1bid.

U3 Ecclestae de mysterno, article 5, p. 300
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parish.” Such a priest should be provided with the faculty to administer the ecclesiastical
goods of the parish under such citcumstances.'*

The Diocesan Finance Officer - Another administrator who enjoys the legal right to
administer ecclesiastical goods is the diocesan finance officer. The diocese possesses
public juridic personality a z#re (c. 373) and the diocesan bishop tepresents his diocese in
all its yuridic affairs (c. 393). However, unlike pastors of parishes, the diocesan bishop 1s
not the routine admimstrator of the ecclesiastical goods of the diocese. The ordinary
administration of the ecclesiastical goods of the diocese 1s to be carried out by the

diocesan finance officer under the authorty of the diocesan bishop. Canon 494, §3

stipulates:

It 1s for the finance officer to admunister the goods of the diocese under
the authonty of the bishop mn accord with the budget determined by the
finance counci and, from the mcome of the diocese, to meet expenses
which the bishop or others designated by him have legiimately
authonized.

The universal law thus grants a legal right to the office of the finance officer of the
diocese to administer routinely the ecclesiastical goods of the diocese. The special
instruction of canon 1276, §2 1s to have due regard for this legal right granted to the

: 11
diocesan finance officer.'”

114 Tn other instances where the pastoral care of a parsh or parshes 1s entrusted to priests
sohdum, the moderator of the priests 2z sokdum 1s the administrator of the ecclestastical goods of the pansh
or pattshes (c. 517, §1) When several parishes ate entrusted to one pnest as the proper pastor, he 1s the
admumistrator of the ecclestastical goods of all the patishes (cc. 523; 526, §2).

11> W]. KING notes: “Book V of the Code of Canon Law attributes rather broad authonty for a
diocesan bishop to establish etther particular law or mstructions regarding the admimstration of temporal
goods m public jundic persons subject to his visitation or mdirect oversight. This does not mmply
ownership of these goods and property by the diocese, or the night of control over them by the diocesan
btshop or any member of the diocesan cuma, however It does mmply a structuning of adminstrative
discretton by rule-making ot the establishment of norms which broadly affect all who engage mn temporal
administration within a diocese.” In “Mandated Diocesan Centralized Financial Service,” pp 331-332.
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3.6.2.5 — The Legal Rights of Administrators of the Temporal Goods of Private
Associations in the Diocese

A private association atises from the private initiative of the faithful who
founded it and freely drew up its statutes; and, once its statutes are approved and a
decree of erection is issued by the competent authority, it acquires juridic personality.
The association never acts in the name of the Chutch even though it pursues a spiritual
goal (cc. 116, §1 and 215).""° Its temporal goods are not ecclesiastical goods because such
assoclations do not act in the name of the Church. The admunistration of their goods 1s
primarily determined by their statutes (c. 325, §1). The diocesan bishop is competent to
approve these statutes (cc. 312 and 322, §1). Since the universal law grants much
autonomy in the administration of the goods of a private association, it would be
prudent for the instruction of the diocesan bishop (c. 1276, §2) to acknowledge the same
level of autonomy. In other wotds, the instruction must have due regard for the statutes
of the association concerning the administration of its goods.
3.6.2.6 —The Legal Rights of Administrators of the Ecclesiastical Goods of
Religious Institutes of Diocesan Right

The extent of the diocesan bishop’s power over a religious nstitute’s
ecclesiastical goods will depend on the canonical status of the institute. Canon 579 gives
each diocesan bishop the right to establish institutes of consecrated life in his own
diocese. The bishop can erect this institute only after he has consulted the Apostolic See.
Such an institute erected by the diocesan bishop is known as “an institute of diocesan
right.” Institutes of pontifical right are those erected by the Apostolic See or, already

having been established by a diocesan bishop, are later approved by the Apostolic See (c.

116 The distinction between a prvate and public junidic person 1s rooted m the teaching of the
Second Vatican Counci decree on the Laity (see AA, no. 24). See also R.T. KENNEDY, “Jundic Persons,
[cc. 113-123],” 1n CLSA Comm2, pp. 161-162.
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589). E. McDonough notes the differences between pontifical institutes and diocesan
Institutes:

At a practical level, perhaps the greatest difference between diocesan and
pontifical mstitutes, 1s the more direct mvolvement afforded the local
bishop 1n matters related to mstitutes which are of diocesan nght. Note,
for example, that in diocesan institutes the bishop both approves and can
dispense from the constitutions, and also has the competence to deal with
certamn mternal matters. [...]. In additton to matters already mentioned,
for diocesan mstitutes the bishop presides by law at the election of the
major supenor (c. 625, §2), has the nght of visitation (c. 628, §2), takes
cognizance of community finances (cc 637 and 638, §4) and other items
related to its temporal goods (cc. 1266; 1291; 1292, §1; 1295), extends
indults of exclaustration (c. 686), grants indults of permanent departure (c.
691, §2), and confirms decrees of dismissal (c. 700).117

However, both an institute of diocesan right and an institute pontifical right are subject
to the Apostolic See with regard to their internal governance of the institute.
McDonough writes:

Regardless of their bemng classified as diocesan or pontifical, however, a
certam autonomy 1s recogmized for all mstitutes of consecrated life by
reason of their entire hentage, or patrimony, as denived from the gift of
their chanism and approved by the church as somehow articulated 1n their
constrtutions. This autonomy 1s technically not a grant from the hierarchy
of the church to an mnstitute within the church. Rather, 1t 1s an inherent
nght recognized by the hierarchy precisely because 1t 1s directly rooted in
and ultumately dertved from the chansm. However, this autonomy 1s
pumarily, though not exclusively, related to mternal matters. Note, too,
that this autonomy 1s never totally unrestricted and must always function

constructively within the actual context of both the universal and local
church 118

Although the diocesan bishop may have authority over an mstitute of diocesan right,
especially with regard to the approval of its constitutions and the grant of dispensations
from its proper law, nonetheless, he should not unnecessarly interfere with the
administration of the goods of the institute. Admunstration of the institute’s goods 1s

considered proper to the mstitute, and 1t 1s regulated by 1ts statutes. Canon 586 stipulates

17 E. MCDONOUGH, “Diocesan Institutes and Pontifical Institutes,” . Rewew for Relrgions, 56,
(1997), p. 97

118 Tbid , p. 96
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that every mstitute should enjoy a just autonomy of life, a term that has now largely

replaced the term “exemption” used in the past.”?? The canon reads:

§1. A just autonomy of lfe, especially of governance, is
acknowledged for mndividual mstitutes, by which they possess their own
discipline 1 the Church and are able to preserve theirr own patnmony
ntact, as mentioned 1n can. 578.

§2. It 1s for local ordinaries to preserve and safeguard thus
autonomy.

The internal organization of a religious institute totally belongs to the competent
authority within the mstitute as determined by the statutes.
Canon 635, §2 grants a legal right to religious nstitutes to establish freely suitable

norms concerning the use and administration of its goods. Canon 635 states:

§1. Since the temporal goods of religious mstitutes are
ecclestastical, they are governed by the prescrpts of Book V, The
Temporal Goods of the Church, unless other provision 1s expressly made.

§2. Nevertheless, each istitute 1s to establish suitable norms
concerning the use and administration of goods, by which the poverty
proper to 1t 1s to be fostered, protected, and expressed.

Gwven the fact that a religious mstitute’s goods are ecclesiastical goods, they are
governed by the norms of Book V and their own proper law (c. 1257)." Canon 635

underscores the importance of the need for religious institutes to have competent and

119 “The puvilege of exemption whereby religious are assigned to the control of the supreme
ponuff, or of some other ecclesiastical authonty, and are exempted from the junisdiction of bishops, relates
primarily to the internal orgamation of thewr nstitutes. Its purpose 1s to ensure that everything 1s swtably and
harmoniously arranged within them, and the perfection of the religious life promoted. [. | Ths exemption,
however, does not prevent religrons being subyect to the jurisdiction of the bishops wn the indindual dioceses 1n accordance
with the general law, insofar as 1t 1s required for the performance of their pastoral duttes and the proper
care of souls.” In CD, no. 35, {3, English translation m FLANNERY1, p. 585 [emphasis added].

J M. HUELS remarks that the rehgious exemption of regulars (rehgious with solemn vows) does
not exist in the 1983 Code. See “The Demuse of Religious Exemption,” in The Jurist, 54 (1994), pp. 40-55.

120 F G. MORRISEY notes the need to “[djistinguish clearly between the temporal goods of
religious institutes and goods which are entrusted to the wstitute for a given pertod of ttme but without
mmplymng ownership. Thus, mstitutions such as schools or hospitals which belong erther totally or partially
to the government or third parties are not as such ecclesiastical goods and, generally, are not subject to the
norms of book V.” In “Institutes of Consecrated Life,” mn ExComm, vol. 11/2, p. 1676. The same author
remarks: “The propet law of each mstitute could determme particular norms regarding the acquisition and
administration of goods. If these norms are part of the approved constitutions, they would take
precedence over the general principles of canon 635, §1, because thus canon provides for exceptions.” In
ibd , p. 1675.
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trained administrators for its ecclesiastical goods.'” Administrators are to know and
obsetve the proper law of the institute as well as the prescriptions of both canon law and
cwvil law.
Canon 635, §2 expresses the basic principles of stewardship, subsidiarity, and
accountability that should always underlie the administration of ecclesiastical goods. R. Smith
writes:

One example of the princple of subsidianty, found in the second
paragraph of this canon, is its emphasis on the mstitute’s taking
responstbility for expressing its particular chatism. This paragraph hnks
concern about the appropmate handling of ecclestastical goods with
concern for the special character of a religious mstitute. Each mstitute 1s
to apply the general law of the Church, found 1n the following canons and
in Book V, 1n such a way that the poverty charactenistic of that particular
mstitute 1s fostered, protected, and expressed.'??

According to Morrisey, the “suitable norms” for the admunistration of goods are not

necessarily in the constitution:

Rather the most common form 1s for an institute to have a directory for
the adminsstration of temporal goods. [. ] Norms governing
administration can vary from one province to another within the same
mstitute, according to geographical, economic, political and religious
circumstances. For this reason, 1t would not be prudent to insert in formal
codes, such as constitutions, references to specific sums of money, since
these are subject to frequent changes.'?

He continues by explaining what the financial ditectory of a rehigious institute should

contain:

The financial directory can spell out the capacty for each level of
government to acquire, possess, administer and alienate 1ts own goods. It
can establish norms for accounting procedures and specify the way 1n
which annual reports and financial statements are to be presented. We can

121 V. DE PAOLIS offers a number of reflections on this subject matter. He discusses the general
notion of temporal goods mn religious mstitutes and then identifies and analyzes the specific responsibility
of supertors, financial admimstrators, and the council. Finally, he concludes with general prmciples that
should gmde all administration of ecclesiastical goods. See “La nlevanza del’economia nella vita rehigiosa,”
mn Angehcum, 85 (2008), pp. 239-266

122 R, SMITH, “Institutes of Consectated Life and Society of Apostohc Life,” n CLSA Comm?2, p
780

123 MORRISEY, “Institutes of Consecrated Life,” in ExComm, vol. I1/2,p 1676.
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also expect to find 1 the directory norms relating to the mnventory of
goods, their classification as mmmovable [stable patrimony], precious
(hustorical, cultural), or as free capital. Likewsse, policies relating to gifts (c.
640) and hiring practices for employees could be spelled out.'?*

The financial directory or other suitable norms of a religlous institute will be similar to the
instructions envisioned by canon 1276, §2. These norms are part of the zus proprium and bind
the whole institute. Such norms must not be contrary to the canons of Book V or the
constitutions of the institute.'” Any norm in the financial directory or similar document that
is contrary to the canons of Book V or the constitutions of the institute will lack force and
not be binding on its subjects.'*’

Having noted that the diocesan bishop has limited junisdiction over the ecclesiastical
goods of religious institutes, we must also note that there are a number of mstances where
the relationship between religious mstitutes and the diocesan bishop mvolves temporal
goods. Although the internal organization of a religious institute belongs to the competent
authority within the institute as determined by the statutes, the work of the apostolate that
members of the institute catry out is, however, governed by the diocesan bishop, although
the level of governance would largely depend on the nature of the apostolate.””” Paul VI n

Ecclesiae sanctae I decreed the specific areas where religious and the local ordinary are to work

124 Thid

125 Tt 1s important to note the relationship of the "swtable norms" of canon 635 to the special
instructions of canon 1276. These suttable norms would have the same nature of the instructions of canon
1276 if they are issued on the authomnty of the proper ordmary, namely, a major supenior of a clerical
religious mstitute of pontifical nght or a clencal society of apostolic life of pontifical nght who have
ordinary executive power (c 134, §1). Otherwise, these suitable norms would typically be 1ssued by a
general or provincial chapter.

126 For a more detaled treatment of the financial directory of rehgious institutes, see D A.
GUTIERREZ, “Modelo de ‘Ratio Admimustratiorus’ o plan general de admmistraciéon econémica de una
congregacion,” in Commentarinm pro Relgiosss, 83 (2002), pp. 67-116.

127 THE PONTIFICAL COUNCIL FOR THE AUTHENTIC INTERPRETATION OF LEGISLATIVE TEXTS,
wssued a Response to a doubt proposed, whether external schools of religious mstitutes of pontifical right are
subject to the ordmary diocesan tax of canon 1263, §1. The response was negative, implying that these
schools are not subject to the full jurisdiction of the diocesan bishop. See 445, 81 (1989), p. 991.
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together for the common good of the particular church. Some of these areas may relate to

temporal goods:

1.

Religtous shall not proceed to mvite financial assistance by public
subscriptions without the consent of the local ordmares where the
subscriptions are collected;

Those wotks, however, even though they be proper and special to the
mnstitute, which are entrusted by the local ordinary shall be subject to his
authonty and direction without prejudice to the nght of religious
supertors to supervise the way of life of the members, e.g, a diocesan
school entrusted to a religious mstitute,

Whenever a work of the apostolate ts entrusted to any religious nstitute
by a local ordinary in accordance with the prescriptions of law, a wntten
agreement shall be made between the local ordmnary and the competent
supentor of the mstitute [such agreement will mclude the diocesan labor

regulations];

The local ordmaty who entrusted a religious member of an nstitute with
an office may for a grave cause remove lum after consulting with the
supertor of the religious [the financial compensation for such severance of
labor will be regulated by diocesan financial instruction];

Assoctations of the farthful which are under the ditection of a religious
otder, even if they have been erected by the Apostohc See, are subject to
the supervision and junsdiction of the local ordmary, who has the nght
and duty to mspect them [such inspection will mnclude their temporal
goods] 128

Furthermore, canon 683, {1 says that the diocesan bishop can make an ordinary

pastoral visitation and, in case of necessity, also visit the churches of religious or their

oratoties, which the Christian faithful habitually attend, as well as schools, and other

works of religion or charity, entrusted to the religious institute. The scope of such a

visitation is not limited in any way. It may include inspection of the physical plant,

liturgical celebration, interview with staff, etc.'” Paragraph 2 of the same canons states

128 See ES I, English translation in FLANNERY1, pp. 605-607. These provisions are to be applied
without prejudice to the prescript of canon 682, §2.

12 See R.A. HILL, “The Apostolate of Institutes: Canons 673-683,” 4 Handbook on Canons 573-

746,p. 217
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that, 1f the bishop discovers abuses, he 1s to advise the religious supetior about 1t; only if
the latter fails to act properly should the bishop provide for it.

These abuses could mvolve financial misappropriation or lack of adequate
financial management to ensure that the ecclesiastical goods of the mnstitutes are used for
the mtended purposes for which they were acquired. The administration of goods of the
rehigtous mstitute 1s to be carried out by the institute and not the diocesan bishop. This
canon on visttation teflects only the oversight role of the diocesan bishop regarding
everything that concerns the mussion of the Church. Since ecclesiastical goods are
destined to aid the fulfillment of the mission of the Church, the diocesan bishop has a
right to address issues of financial malfeasance even m a religlous mstitute. Although
canon 683, §2 does not specify the particular area of abuse, there 1s no doubt that 1t will
certainly mclude anything that relates to the apostolate which the diocesan bishop has
the obligation to coordmate. If ecclesiastical goods of an mstitute, which were given for
an apostolate, are no longer being used for this apostolate, the diocesan bishop could

mtervene. He could report the matter to the Holy See for appropriate action to be taken.

3.6.2.7 — Regard for Customs

As noted above, canon 1276, §2 says that the ordinary, 1 1ssuing mstructions for
admunustrators of ecclestastical goods, should have due regard also for legiimate customs
(legitimee consuetudines).” Canon 23 stipulates that only customs introduced by the

commumity and approved by the competent legislator have the force of law. Only a

130 HUELS explams “In addition to the divine and ecclestastical law, customs are a major source
of the sus canonzcum. A law 1s a norm given for the commumnity by a legislative authonty, a custom 1s a norm
mtroduced by the commumty itself Customs are often called the ‘unwrtten law,” but this 1s not a
definttion, because a custom could be written down and 1t would still be a custom The key difference
between a law and a custom 1s their respective ongins  the legislator for a law, the community for a
custom ” In “Customs [cc 23-28),” m CLSA Comm2, p 86
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community within the Church can introduce an ecclesiastical custom.” If a practice 1s
mmposed against the will of the community, 1t 1s not a custom and cannot have force of
law. Customs contrary to divine law cannot obtam force of law, and those contrary to or
beyond canon law cannot obtamn the force of law if they are unreasonable (c. 24).
Customs contraty to or apart from ecclesiastical Jaw that have been obsetved for thirty
continuous years obtain the force of law, unless the law had expressly prohibited future
customs. However, a custom that 1s centenary or immemorial can prevail over a
canonical law that has a prohibiting clause (c. 26). Once a custom attains the force of
law, 1t can only be revoked by the competent authorty through a legislative act, and not
through an executive act. Huels explams: “If a custom has the force of law, the
community has the nght to mamntain 1t. If the competent legislative authority opposes a
legal custom, he may revoke 1t only by means of a law (c. 8).”'*

The instructions for the administrators of ecclesiastical goods should give due
regard to legitimate customs that have been observed for more than thirty years, as well
as immemorial customs (c. 26). Such customs may grant more rights to a public junidic
petson and therr admimistrator 1n the sphere of administration of 1ts ecclesiastical goods.
For example, there 1s a custom 1 most parishes i Nigerta where, on the occasion of a
birthday or martiage anmiversary of a parshioner, his or her friends rejoice with the
petson by presenting gifts (thanksgiving) during the Mass. Such customs constitute one

of the ways by which the public juridic persons also acquire ecclestastical goods for the

131 See 1bid, p 87

1321bd, p 94
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purpose of meeting the needs of the parsh (c. 1254, §1)."” A diocesan bishop cannot
revoke such customs by means of the instruction of canon 1276, §2; this could only be
done through a general legislative decree (c. 29) propetly promulgated for the

community. 13

3.6.2.8 — Regard for Circumstances

Canon 1276, §2 urges the ordinary to take into consideration the circumstances
of those who ate to be bound by the norms of his instruction. The 1983 Code mentions
situations that may change the outcome of an action because of “circumstances.”” The
circumstances of public juridic persons vary, thus, the need to recognize this variance.

The imnstruction of the diocesan bishop should recognize the circumstances that
may gravely affect the situation of a public junidic person. Instructions for the whole
diocese may be altered in light of new circumstances influencing the entire diocese (e.g.,
cwvil, political changes). Instructions may also provide for diverse ways to implement the
law 1n light of the diverse circumstances of the various parishes in the diocese - e.g., the

way a large, affluent parish complies with a law may be different from the way a small,

133 Customs such as this are also mn line with canon 1261, §1 which says that the faithful can give
free will donations to support the needs of the Church.

134 The 1917 Code praised the custom of the payment of ten percent of one’s income and the
first fruats (c. 1502). The subject of tithes was treated by THE SACRED CONGREGATION FOR THE
COUNCIL 1 1ts decree Tarvistna et Patavina, m AAS, 25 (1925), pp. 470-472, English translation in CLD,
vol. 1, pp. 717-719. The doctrme of tithe was explicily explamed. “Tithes are of two kinds, real and
personal. The former follow the land; 1 e, they are to be paid by actual holders and tillers of the land; the
latter are pard 1n consideration of personal services. According to a more modern classification, tithes are
erther sacramental or ‘dominical.’ The former are paid by the farthful to their own pastor from whom they
recewve the sacraments. The latter are of the sort which follows the land. [...] Before the Code, 1t was
accepted doctrine that real tithes should be pad to the parish where the land was, even though the owner
lived elsewhere and received the sacraments from another pastor.”” In CLLD, vol. 1, p 718.

135 For example, canon 1326, §1, 1° states that, after 2 condemnation or after the declaration of a
penalty, if a person continues so to offend, the obstinate 1ll will of the person can prudently be mferred
from the circumstances. Canon 1324, §2 says a judge can dimimsh a penalty because of “other
circumstances.”
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poor paush does. Although these circumstances do not constitute a right to which the
public juridic person can lay claim, nonetheless, they require special concern on the part
of the ordinary in issuing special mstructions for administrators of ecclesiastical goods.

Other circumstances may be situations of war, internal strife, political persecution, and

the like.

3.6.3 — Ecclesiastical Laws

Canon 1276, §2 says the special instructions of the ordinary should be within the
limits of universal and particular law This 1s 1n keeping with the jundic nature of
mstructions; they are to explamn the law and must not be contrary to 1t (c. 34)
Understanding the nature of untversal and particular law that relates to temporal goods 1s
therefore pertinent.

The 1983 Code does not define “ecclesiastical law.” A defimtion of law was
mtroduced 1 the session of 11 May 1979 as “a general binding norm promulgated by the
competent authonty for the common good of a community capable of receving a
law.”"*® This definition was passed mto the 1980 and 1982 Schema, but finally, since the
Code wished to limut definitions, 1t was removed by the selected commuission which at
last reviewed the draft with the Roman Pontiff."”’

Canon 7 states: “A law 1s established when it 1s promulgated.” Laws can be
established only for a community capable of receiving them (c. 29), and they can be
wssued only by those who possess legislative power in the Church (cc. 135, §2; 333; 381,

§2; 391, §2; 445; 455). Ecclesiastical law 1s of two types, universal and particular (cc. 12;

136 Communcatrones, 23 (1991), pp 148-149

137 See Commmunicationes, 16 (1984), p 144
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13),”* and binds “those who have been baptized in the Catholic Church or received into
it, possess the sufficient use of reason, and, unless the law expressly provides otherwise,
have completed seven years of age” (c. 11). However, laws which are of divine origin

bind every human beirlg.13 ? Let us consider universal and particular law in greater detail.

3.6.3.1 — Universal Laws

Canon 12 states:

§1 Umnuversal laws bind everywhere all those for whom they were
1ssued.

§2. All who are actually present in a certain termtory, however,
are exempted from umversal laws which are not mn force 1n that terntory

§3. Laws established for a particular terntory bind those for
whom they were 1ssued as well as those who have a domicile or quasi-
domicile there and who at the same time are actually residing there,
without prejudice to the prescript of can. 13.

Universal laws bind those for whom they wetre made everywhere they go. Universal laws
made for clerics, pastors, religious, certamn groups of lay faithful, etc. will always bind
such persons urrespective of where they may live. Excluded from those bound by
universal laws are those who are present in a particular territory that 1s exempt from such

a universal law (c. 12, §2). Huels points out that

a umversal law might not be binding because of several reasons (1) a
contrary custom, mcluding desuetude; (2) a contrary particular law, not
expressly revoked, that was 1n force before the umversal law went mto
force (cf. cc. 20, 135, §2), or a contrary particular law that the Holy See
made or confirmed; (3) an apostolic privilege (c. 76) or other apostolic
indult; ot (4) a dispensation for a particular case (c. 85).140

138 TM HUELS explamns “Statutes of juridic persons, such as the constitutions of rehigious

mstitutes, are an example of personal law (ss) 1n the broad sense; statutes may also be given legislative
force (c. 94, §3).” In “Ecclestastical Laws,” in CLSA Comm2, p. 65, footnote 69

139 HUELS rematks: “Laws that are expressions of the divine law are always retroactive, as 1 the
case of laws that stipulate the essential elements of capability or will needed to place a juridic act, msofar as
they emanate from the divine natural law. For example, certain grounds for the mvalidity of marrage n
the 1983 code were not m the 1917 code, but they may be applied to matnages celebrated under the
former law because they are based on the diwvine law (e.g., cc. 1095, §3; 1097, §2; 1098).” In 1bad , p. 61.

190 Thed,, p. 65.
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Several canons m the Code make reference to the competent authority capable of
promulgating universal law. Those competent to promulgate universal law are the
Roman Pontiff and the college of bishops, such as in an ecumenical council (cc. 333;
336-337), and those to whom the supreme authority may delegate this power (cc. 135,
§2; 29). Book V constitutes a major source of universal laws governing ecclesiastical

goods for the Latin Church (c. 1257, §1).

3.6.3.2 — Particular Laws

Concerning particular laws, canon 13 stipulates:

§1. Particular laws atre not presumed to be personal but territorial
unless 1t 1s otherwise evident

§2. Travelers are not bound:

1° by the particular laws of their own terntory as long as they are
absent from 1t unless either the transgression of those laws causes harm in
thetr own territory or the laws are personal,

2° by the laws of the terntory 1n which they are present, with the
exception of those laws which provide for public order, which determine
the formalities of acts, or which regard immovable goods located 1 the
territory

§3. Transients are bound by both umversal and particular laws
which are 1n force 1 the place where they are present.

Particular laws may be personal or territorial, but the presumption of the law is
that particular laws are territorial. Huels says: “Personal laws are given for non-territorial
defined groups of persons that are capable of receving a law, such as institutes of
consecrated life and societies of apostolic life, personal prelatures, and various
associations of the faithful.”'*'

Several canons make reference to the authority competent to promulgate
patticular laws, such as the supreme authority of the Church (cc. 333; 336-337), those to

whom said authority may delegate legislative power (cc. 135, §2; 29), particular councils

141 Thid.



The Nature of the Diocesan Instructions for Administrators of Ecclesiastical Goods 216

and conferences of bishops (cc. 445; 455), diocesan bishops and their equivalents (cc.
391, §2; 381, §2), and the ordinaries of the military ordinariates; prelates of the personal
prelatures can also promulgate law for their subjects if this is provided in the statutes (c.
295, §1).'*

The Code in several places requires that particular laws be enacted by

conferences of bishops and diocesan bishops143

to govern the administration of
ecclesiastical goods. Particular laws to be established by the conferences of bishops

concerning ecclesiastical goods include:

1. Canon 1262 - norms goveming appeals to the faithful for
Church support;
2. Canon 1265, §2 - norms governing begging for alms which are

to be observed by all, including mendicants;

3 Canon 1272 - norms to govern benefices, where they still exust,
1in such a way that the income and even, msofar as possible, the
endowment 1tself of the benefices are gradually transferred to
the “institute for clergy support” mentioned m canon 1274, §1;

4 Canon 1277 - norms defining acts of extraordmary
administration;
5. Canon 1295 - norms defining the munmmum and maximum

amounts for alilenation of ecclestastical  goods  constituting
stable patttmony of a jundic person (these norms also govern
transactions other than alenattion which can worsen the
patnimonual condition of 2 jundic person: canon 1295);

6. Canon 1297 - norms for the leasing of Church goods, especially
regarding the permussion to be obtamned from the competent
ecclestastical authonity. !+

42 The ordinaries of the personal ordinanate established by the apostolic constitution

Anghcanorum coetibus have only executive power. See ].M. HUELS, “Canonical Comments on Anglhcanorum
Coetibus,” 1 Worshsp, 84 (2010), pp 237-253.

185 For particular law established by the diocesan bishop concerning the admumstration of
ecclestastical goods, see Chapter one section 1.2.2 of this dissertation.

I+ J.A. RENKEN, “Particular Laws on Temporal Goods,” i Studses tn Church Law, 4 (2008), pp
447-448. RENKEN ponts out that nothing prevents the conference of bishops from establishing additional
particular laws concerning the temporal goods of the church. Canon 455 governs the enactment of
patticular laws (other than those required by umiversal law) by the conference of bishops. In this mnstance,
the conference of bishops needs the special mandate of the Apostolic See before 1ssuing a law 1 a matter
not determmed mn umversal law (c. 455, §1). The law requires that a general decree be passed by at least a
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Some particular laws to be established by the provincial bishops concerning ecclesiastical

goods are:
1. Canon 1264, 1° - norms prescnbing fees for acts of executtve power
granting a favor ot for the execution of rescripts of the Apostolic See,
2 Canon 1264, 2° - limits on the offerings on the occasion of the
administration of the sacraments and sacramentals,
3 Canon 952 - Mass offerings 14
Conclusion

This study of the nature of mstructions has shown that they are very helpful
means of mamtamning the stabihity of the law. The institute of an instruction was given
much prominence after the motu proprio Cum wuns of Benedict XV. This document
explamned mote clearly the putpose of an mstruction and clarfied that 1t 1s not a
legislative act but an admunstrative one. It also gave direction as to how istructions
were to be 1ssued and what they were to concentrate on.

Thus chapter then exammed the first codified canon explaining instructions 1 the
history of the Church. This was followed by a study of canon 1276, completing the study
of the juridic nature of mstructions. Our study led us to the examination of the various
changes that were effected during the drafting of the canon. The meaning of the terms in
the canon was also examined.

Having studied the key terms in canon 1276, we noted that the ordmary 1s

limited 1n the 1ssues that the special mstructton may address. Although the ordinary 1s

two-thitds majority of the members of the conference having active voice, and the decree will
subsequently be reviewed by the Apostolic See (c 455, §2) and promulgated 1n a manner to be determined
by the conference (c 455, §3) See 1bid, p 450

5 Tbhid, p 448 Concerning particular laws relating to temporal goods which are to be
promulgated or which may be established by the diocesan bishop see chapter one
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expected to exercise special vigilance over the administration of ecclesiastical goods, he 1s
to respect the legitimate rights of persons.

The following chapter will study the specific content of the special instruction
that ordinaries are to 1ssue regarding the admunistration of ecclesiastical goods. Having
examined the nature of the mstruction to be issued, it 1s pertinent to discuss what
spectfically 1s to be addressed 1 1t. The specific duties of administrators of ecclesiastical
goods will then be discussed. The acts of administrators that may require permission of

the ordmary will be identified.



Chapter Four

The Contents of the Diocesan Instruction for Administrators of Ecclesiastical
Goods

Introduction

Thus last chapter intends to study the contents of the financial Instruction to be
1ssued by the diocesan bishop for adminustrators of ecclesiastical goods subject to him (c.
1276, §2). The Instruction 1s mntended to assist admistrators of public junidic persons to
observe properly the law on ecclestastical goods. The principal way recommended by the
Code for the diocesan bishop to achieve this task of wvigilance over the proper
admiustration of ecclesiastical goods 1s by the issuing of an Instruction for
admunsstrators subject to hum (c 1276, §2)." This Instruction has one general purpose,
namely, “to allow the Church to fulfill the mission entrusted to 1t by Christ 1 accord
with the appropriate Church and civil law.”? Having limited our dissertation so far to the
diocese, we shall essentially be focusing on the financial mstructions that could be 1ssued
by any diocesan ordinary (c 134, §1).

For administrators to understand the norms of the Instruction, they need to be
aware of the terminology often employed 1n relation to ecclesiastical goods The subjects
of the Instruction will be identified. After that, we mtend to examine some basic
panciples m the drafting and mnterpretation of such an Instruction. These principles will
help us to understand the overall importance of temporal goods in the life of the

Church. The Instruction has as its purpose to explamn and apply the laws that regulate the

! In this chapter, we will use the expression “the Instruction” to refer to those spectal mstructions
of the diocesan ordinary mandated by canon 1276, §2

2 THE CATHOLIC ARCHDIOCESE OF OTTAWA, Adwunistration Manual, Ottawa, Catholic

Archdiocese of Ottawa, Chancery Archdiocese of Ottawa (Ont), 1996, p 5 (=Catholc Archdeocese of Ottawa,
Instruction)
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administration of ecclesiastical goods. Since the task of administrators of ecclesiastical
goods is what the Instruction intends to address, this study shall follow the schema laid
out in previous chapters. The contents of the Instruction should explain how
administrators ate to acquite, retain/possess, and administer goods, and to enter into
contracts involving goods, especially those relating to alienation and leases. The chapter

shall also look briefly at other contracts concerning labor matters.

4.1 — Terminological Clarification

Church - Canon 1258 states that the term “Church” signifies the universal
Chutch, the Apostolic See, and public juridic persons. In this light, when the word
“Church” is mentioned it is to be understood as referring to a diocese (c. 373), a parish
(c. 515, §3), and other entities that may have been granted public juridic personality.

Ecclesiastical goods - This term is used to express the temporal goods legitimately
acquired by public juridic persons (c. 1256). In other words, property owned by the
diocese or patish will be referred to as ecclesiastical goods. Goods belonging to physical
ot private juridic persons are not considered to be the ecclesiastical goods which the
diocesan Instruction addresses.” Consequently, the temporal goods of lay societies such
as the Saint Vincent de Paul Society, the Legion of Mary, and so forth are not

ecclesiastical goods, and the Instruction does not relate to them.

3 A reply of the Apostolic See 1n 1921 makes 1t clear that properties of lay apostolic groups that
are not moral persons are not ecclesiastical goods. The SACRED CONGREGATION OF THE COUNCIL was
asked whether the property of the Soctety of Samnt Vincent de Paul was to be considered ecclestastical
goods and, as such, subject to the jurisdiction of the residential bishop. The Congregation rephied by
stating that such a society was a lay soctety and that 1ts property was not subject to the authonty of the
residenttal bishop. It nonetheless noted that the residential bishop has the tight and duty of watching that
nothing against faith or morals occut, and if any abuses occur, to correct and repress them. See AAS, 13
(1921), pp. 135-144, English translation in CLD, vol 1, pp. 714-715.
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Jundu persons - The Code of Canon Law recognizes juridic persons as subjects of
rights and obligations (c. 113, §2). They are similar to civil corporations; they exist
without reference to the physical persons who operate on their behalf, and they are
perpetual by nature (c. 120, §1). Since they are artifical constructs of the law, they are
represented by an admimstrator (cc. 118; 1279, §1). Certamn jundic persons are public
because they act 1n the name of the Church, while others are private (c. 116, §1). Among

public juridic persons we could mention:

The conference of bishops (c. 449, §2);
- The diocese and other particular churches (cc. 373; 368);
- The parsh (c. 515, §3);

- A religious institute, a province of an mnstitute, and a
canonically established religious house (c. 634, §1), etc.

One of the major consequences of obtaimning public juridic personality 1s enjoyment of
the right to acquire temporal goods for the purposes of fulfiling the mission of the
Church (cc. 114, §2; 1254, §2). Therefore, the temporal goods of a juridic person are
called ecclestastical goods, and they are subject to the law of the Church—whether
untversal (cc. 1254-1310) or particular.

Stable patrimony - Ecclesiastical goods are broadly divided mto stable and non-
stable property. Stable patrimony refers to legiimately designated property intended to
remain 1 the possession of the public juridic person for 1ts security and to aid 1t to fulfill
the principal purposes for which 1t was erected (cc. 1285; 1291). Generally, the following
are recogmzed as stable patrimony for public juridic persons subject to the authonty of
the diocesan bishop:

- Goods which are part of the foundational property of the
entity;
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- Goods coming to the entity 1tself, 1f the donor has so
designated them;

- Goods assigned to stable patrimony by the admunistrator of
the public juridic person after obtaining the consent of the
diocesan bishop or his delegate;

- All immoveable goods such as land, buildings, etc. lawfully
designated as stable patrimony by admunistrators, and

identified 1n the inventory required by canon 1283, 3°.*

222

Daocesan bishop - This term refers to a bishop who has the care of a diocese or its

canonical equivalent (cc. 376, §1; 381, §1). One of the responsibihities of the diocesan

bishop 1s to ensure that abuses do not creep into the admunistration of ecclesiastical

goods of persons subject to him, and he especially does this by issuing special

mstructions for administrators of ecclesiastical goods subject to his authonty (cc. 392, §2;

1276, §2).

4.2 — The Subjects of the Diocesan Financial Instruction

Instructions according to canon 34, {1, are given to those whose duty it 1s to see

that laws are executed and oblige them 1n the execution of the law. The Code recognizes

the following persons as administrators of ecclesiastical goods:

1.

The diocesan bishop who places acts of ordmnary
adminstration mncluding those which are more mmportant in
the hight of the economic situation of the diocese, after he has
received the counsel of the college of consultors and the
diocesan finance council. He alone places acts of
extraordinary administration m the diocese after he recetves
the consent of the college of consultors and of the diocesan
finance council (c. 1277). He alienates diocesan property that
belong to the stable patrimony of the diocese after he

4 See J A RENKEN, Church Property A Commentary on Canon Law Governing Temporal Goods wn the
United States and Canada, New York, The Soctety of Samnt Paul/Alba House, 2009, p 225 (=RENKEN,
Church Property), F GRAZIAN, “Patamonto stabile istituto dimenticato” i Quadern: di Diritto ecclesiale, 16

(2003), pp 282-296
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recetves the consent of the college of consultors, the diocesan
finance council, and those concerned if the value exceeds the
minimum figure determined by the conference of bishops (c.
1292); 1f the value exceeds the maximum figure, the diocesan
bishop also needs the consent of the Holy See;

2. The diocesan finance officetr who carries out routine acts of
ordmnary administration 1n the diocese under the authonty of
the diocesan bishop (c. 494, §3);

3. The pastors of parishes who are to admister the
ecclesiastical goods of the parish according to the norms of
Book V (see c. 532);

4. The parochial administrator of a parish (c. 539), but always
keeping 1n mind the transitory nature of his office (cf. c. 540,

§3);

5. The priest mentioned 1 canon 541, §2 who assumes the
governance of the parish when the pastor 1s impeded;

6 When several priests are entrusted with the care of a parish
solidum, the moderator mentioned 1 canon 517, {1 to
represent the pansh 1n  all jundic affawrs and the
administrator of the ecclesiastical goods of the parish;

7. When the care of several parishes 1s entrusted to one pastor,
he 1s the admunistrator of the ecclesiastical goods of all the
parishes without prejudice to the just autonomy of each
patish to acquire, possess/retain, administer and alienate its
property (cf. c. 526);

8. Persons trecognized as administrators by the statutes of
autonomous pious foundations established in accordance

with the provisions of canons 1303, §1, 1° and 1304;

9. Other admunustrators named n the law or approved statutes.

It 1s pertinent to note that the various bodies concerned with the proper administration
of ecclesiastical goods would also be bound by the Instructions. In this light mention 1s

to be made of the following:
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1. The diocesan finance council that assists in the administration
of the ecclesiastical goods of the diocese (c. 493);

2. The parish finance council that assists the pastor in the
administration of ecclesiastical goods of the parish (c. 537);

3. The college of consultors that assists the diocesan bishop
with matters of temporal goods (cc. 502; 1277);

4. The presbyteral council that assists the diocesan bishop with
the governance of the whole diocese. The council deals with

temporal goods in a number of instances as 1s noted 1n
chapter two (c. 495).

4.3 — General Principles for the Drafting and Application of the Diocesan
Financial Instruction

Administrators of ecclesiastical goods are to be aware of certain principles which
are to guide them in their function of caring for ecclesiastical goods.” The first canon of
Book V serves as a leading canon for the entire book.® Canon 1254 thus constitutes the
basts for understanding everything concerning ecclesiastical goods. According to V.G.

D’Souza, “it contains the hermeneutic key.”7 The first paragraph of canon 1254

5 A prnciple 1s defined as follows: “A fundamental truth or doctrine, as of law; a comprehensive
rule or doctrine which furnishes a basts or ongm for others; a settled rule of action, procedure, or legal
determination. A truth or proposition so clear that 1t cannot be proved or contradicted unless by a
proposttion which 1s still clearer. That which constitutes the essence of a body or 1ts constituent parts.” In
B.A. GARNER, Black’s Law Dictionary, 9th ed., Minneapolis, West Publishing Co.,2009, p. 1313 (=GARNER,
Black’s Law Ductionary). In relation to temporal goods, V.G. D’SOUZA explains: “A prnciple 1s something
that 1s first 1n a certain order, whether n law, art or music, upon which everything else follows. It refers to
rules and standards of conduct and to basic soutces from which consequences follow The principles we
are now referting to under the administration of ecclestastical goods are related to each other and their
listing 1s only exemplificative and not exhaustive. Moreover, ¢ 1254, §2 gtves basic principles of purpose
of ecclesiastical goods.” In “General Prnciples Governing the Administratton of Temporal Goods of the
Church,” in V G. D’SOUZA (ed), In the Service of Truth and Justwe: Festchrift in Honour of Professor Augustine
Mendonga, Bangalore, Centre of Canon Law Studies, Samnt Peter’s Pontifical Institute, 2008, p. 472 (=
D’Souza, “General Prnciples Governing the Admunistration of Temporal Goods™).

6 L. ORSY, says: “A canon mtroducing a new chapter or a new topic mn the Code can contain an
mmportant clue for the interpretation of all other canons m the same group.” In Theology and Canon Law.

New Horezons for Legislation and Interpretation, Collegeville, Minnesota, Laturgical Press, 1992, p. 56.

7 D’Souza, “General Ponciples Governing the Administration of Temporal Goods,” p. 468



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 225
Goods

articulates the innate right of the Church to own property, while the second underscores
the principal purposes for ownership of temporal goods. Some authors have outlined
general principles that should be noted and observed in the drafting of special
instructions for the administration of ecclesiastical goods.® These principles constitute
the background from which administrators should view their function. Some of these

principles will now be discussed.

4.3.1 —The Principle of Communio in the Administration of Ecclesiastical Goods

The principle of communio ssmply implies that those who have more temporal
goods should share with those who have less.” This applies to the diocese and to all
other public juridic persons (cf. cc. 1263; 1271; 1274, §3)."° Communio constitutes the
fundamental principle for any proper interpretation of the Code of Canon Law. This 1s

because the Code is to be assessed 1n the light of the ecclesiology of the Second Vatican

8 See ] A RENKEN, “The Prnciples Guding the Care of Church Property,” in The Jurist, 68
(2008), pp. 136-177 (=RENKEN, “The Puancaples Guiding the Care of Church Property”); D’sOUZA,
“General Prmnciples Governing the Admimstration of Temporal Goods,” pp. 467-499; L.Y. MEDROSO,
“Admumstratton of Temporal Goods of the Church and Transparency,” m Phippine Canonzcal Forum, 6
(2004), pp. 241-246 (=MEDROSO, “Admmistration of Temporal Goods”).

 See MEDROSO, “Admunistration of Temporal Goods,” p. 243.

10 The Code provides two practical ways of manifesting this communzo of goods. In canon 1271 1t
requests diocesan bishops to assist the Apostolic See with financial aid so that the latter can offer services
propetly to the entire Chutch. The second way envisioned by the Code 1s the optional opportunity for
wealthier dioceses to establish a common fund from which to assist the poorer dioceses (c. 1274, §3)
D’souzA wrtes: “Canon 1273 remunds us that the Roman Pontiff 1s the supreme admnistrator of the
Church’s goods. The theological foundation of this canon 1s mmportant. The public junidic persons have
the nght to acquire, administer and alienate goods because they live in communion with the Church and
act in the name of the Church and are therefore 1n communion with the Roman Ponuff, the visible sign of
Church umity and its guarantor. Precisely these requitements of umty and communion demand the
observance of the canonical norms on the administration of Church goods. Moreover, the Roman Pontff,
as the supreme administrator and dispenser of all ecclesiastical goods, expresses his role as ‘the presider of
chanty.” This communion of sharing of goods - through the Holy See to the poor churches and assistance
to the Holy See by the richer chutches - renders the hierarchical communion effective under the authonty
of the Roman Pontff (cc. 331, 333; 336; 375, §2).” In “General Panciples Governing the Admmistration
of Temporal Goods,” p. 494.
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Council which presents the image of the Church as communio.”'  Therefore, communio
ecclesiology should also inform the admintstration of ecclestastical goods.'? Public juridic
persons should show the Church as communio in their relationship with each other.” Only
one misston from Chtist is entrusted to the entite Chutrch, which manifests itself in the

particular churches and in relations among all the Christian faithful."*

1 JOHN PAUL II in Sacrae disciphnae leges says: “The mstrument which the Code 1s fully
cotresponds to the nature of the Church, especially as 1t 1s proposed by the teaching of the Second Vatican
Council 1n general and 1n a particular way by its ecclestological teaching. Indeed, 1n a certain sense this new
Code could be understood as a great effort to translate this same conciltar doctrine and ecclestology into
canoneal language. If, however, 1t 1s impossible to translate perfectly into canonzal language the concihar
mmage of the Church, nevertheless the Code must always be referred to this image as the primary pattern
whose outline the Code ought to express insofar as it can by 1ts very nature

“Among the elements which characterize the true and genumne mmage of the Church we should
emphasize especially the following. the doctrine 1n which the Church 1s presented as the people of God
(cf. dogmatic constitution Lusmen gentium, chapter 2) and hierarchical authomnty as service (cf. 1bid., chapter
3); the doctnne 1n which the Church 1s seen as a wmmunio and which therefore determmes the relattons
which are to exist between the particular churches and the universal Church, and between collegiality and
the primacy.” In Code of Canon Law: Latin-Englsh Edition, prepated under the auspices of the CANON LAw
SOCIETY OF AMERICA, Washington, Canon Law Soctety of America, 1999, p. xxx (=CIC/83)

12 CIC/ 83, p. xxx The extraordinary Synod of Bishops m 1985 retterated thus view when 1t said
that “[tlhe ecclestology of communio 1s the central and fundamental 1dea of the [Second Vatican Council’s]
documents.” In SYNOD OF BISHOPS, Final Repott Ecclesia sub verbo Der mystera Christe celebrans pro salute
mundi, T December 1985, Vatican City State, Librena editrice Vaticana, 1985, English translation 1n Orgens,
15 (1985-1986), p. 448. See also J.A. RENKEN, “Duc tn altum!” Communzo: Source and Summit of Church
Law,” 1 The Jurist, 63 (2003), pp. 22-69.

13 See RENKEN, “The Prnciples Guiding the Cate of Church Property,” p. 138. D’Souza
underscores the value of communio mn telation to temporal goods' “The Church’s portrayal as the people of
God and the ecclesiology of communzo must reflect 1n the area of temporal goods. No part of the Church’s
admimstration can afford to forget this primary imagery of the Church, nay a theological prnnciple. We
cannot just speak of commumon of faith m the abstract, we cannot just stop at the hterarchical
communion, but we need to understand also the ‘communion of goods’ - which 1s best expressed m
sharng - holding 1t for the purposes of the Church and its mussion and admimstering 1t. This principle
should touch on every aspect - whether it 1s acquisition, administration or alenation. Providing for the
purposes of the Church manifests a sense of communion and participation m 1ts mussion.” In “General
Prnciples Governing the Admimstration of Temporal Goods,” p. 494.

14 “Indeed, according to the fathers ontologically the Church-mystery, the Church that 1s one and
unique, precedes creation and gives birth to the particular churches as her daughters. She expresses herself
in them; she 1s the mother and not the offspring of the particular churches. Furthermore, the Church 1s
manifested temporally on the day of Pentecost in the community of the 120 gathered around Mary and the
twelve Apostles, the representatives of the one unique Catholic Church and the founders-to-be of the local
churches, who have a misston directed to the world. From the first century the Church speaks all
languages. From the Church, which 1n its ongins and first mamifestation 1s umversal, have arnsen the
different local churches as particular expressions of the one unique Church of Jesus Chnst. Ansing within
and out of the universal Church, they have their ecclestality 1n her and from her. Hence the formula of the
Second Vatican Council: The Church in and formed ont of the churches (Ecclesta i et ex ecclesus) 1s mseparable from
thus other formula, the churches i and formed out of the Church (ecclesiae 1n et ex Ecclessa). Cleatly the relattonship
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Within this communio there exist public juridic persons whose ecclesiastical goods
are used for the purposes of aiding the mission of the Church. As a result, the
Instruction could exhort administrators to work toward mutual assistance among public

juridic persons. They ate therefore to be of one mind with the Church:

Being of one mind with the Church mmples a sense of sohdanty [communzo]
with the diocese. No parsh 1s a completely self-sufficient entity It 1s one
cell in a body which 1s the diocese and shares 1n the vitahity and dynamism
of the whole body. It 1s, therefore, necessaty for each cell to do 1ts share
to keep the body 1n good spirtual, pastoral, cultural, apostolic, musstonary
and financial health 1

Assisting to pay off the debts of other public juridic persons or making donations to
help fund a project when it seems reasonable to do so could be undertaken by
admunistrators. Through this mutual help rendered to support the mission of Christ

entrusted to the entire Church, the beauty of Christ’s charity is cleatly manifested.'

4.3.2 — The Principle of Subsidarity in the Administration of Ecclesiastical
Goods

The 1967 Synod of Bishops laid down prmciples for the revision of the Code of

Canon Law."” One of these stated that the new Code should give more opportunity for

between the untversal Church and the particular churches 1s a mystery and cannot be compared to that
which exists between the whole and the parts 1n a purely human group or soctety.” In CONGREGATION
FOR THE DOCTRINE OF THE FAITH, Letter on Certain Aspects of the Church as a Communion
Communionss notro, 28 May 1992, no. 9, m .4AA4S, 85 (1993), pp 838-850, English translation 1n Orngns, 22
(1992-1993), pp. 108-112.

15 Cathohe Archdrocese of Ottawa, Instruction, p 20.

16 D’sOUZA notes: “The prmaple of communion expressed i the communion of goods, which
could be considered under three aspects (a) the common use of goods m the times of need; faithful who
have more are obliged to give to the needs of the church - 1t 1s an obligation of all the faithful - the clergy,
laity and the religious as stated m c. 222; (b) the common life, though it 1s a part of the proper law of
religious, 1s recommended to the clergy (¢ 280); and (c) the common ownership of Church goods through
juridic persons - in fact ‘juridic person’ (an aggregate of person or things) 1s the owner of Church goods
and no one can treat such goods as therr own mdividual prvate property.” In “General Prnciples
Governing the Administration of Temporal Goods,” p. 495.

17 See Communscationes, 1 (1969), pp. 77-85, especially pp. 80-81.
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particular laws to be enacted by authorities lower than the Supreme Pontiff. “The
importance of these particular laws is to be more accurately described in the new Code
of Canon Law, especially in temporal administration, since the governance of temporal
goods must be ordered for the most part according to the laws of each nation.”®
Subsidiarity is the seventh of the ten principles that guided the work of the revision. The
principle highlights, among other things, the significance of the particular church and
recognizes legitimate pluralism within certain boundaries.”” The principle takes into
account appropriate decentralization and adaptation related to governance. It upholds
unity but not uniformity in ecclesial communion.”’ This principle implies two
affirmations: (a) positively, the lower authority must have greater responsibility for
accomplishing the task, and can and must have recourse to superior authorities, as when
assistance is indispensable; (b) negatively, the superior authority must not interfere in the
exercise of the responsibility of the inferior authority, unless it is beyond its
competence.”’

The Instruction 1s also in line with this principle of subsidiarity. The supreme

legislator has acknowledged the rights of diocesan bishops, familiar with their local

18 Communucationes, 1 (1969), p. 81. The central committee of the Pontifical Commussion for the
Revision of the Code of Canon Law drafted these principles m Aprl 1967. The Synod of Bishops met
September 30-October 4, 1967. They voted in favor of Punciple 5: 128 placer, 58 placet wuxcta modum, 1 non
placet. See Communcationes, 1 (1969), pp. 99-100.

19 When the coetus De bonts Ecclesiae temporalbus pubhished 1ts 1977 Schema of proposed legislation,
it stated 1ts commitment to follow this principle. See PONTIFICIA COMMISSIO CODICIS IURIS CANONICI
RECOGNOSCENDO, Schema canonum Labr: V: De wure patrimoniali Ecclesiae, Vatican City, Typis polyglottis
Vaticana, 1977, p. 3 (Preface). The preface 1s reprnted in Communzcationes, 9 (1977), pp. 269-273. For an mn-
depth study of the prnciple of subsidianty, see T.J. GREEN, “The Latin and Eastern Codes: Guding
Panciples,” 1n The Jurist, 62 (2002), pp. 235-275.

20 See D’SOUZA, “General Prnciples Governing the Administration of Temporal Goods,” p. 487.

21 See 1bud.
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situations, to issue norms to tegulate all aspects of administration of ecclesiastical goods.
Furthermore, the Instruction should clarify the specific duties of different bodies that are
to assist in the management of temporal goods. In this way, competencies are clearly
defined, thereby giving opportunity for lower authorities to exercise their office. In the
same spirit, administrators of ecclesiastical goods ate to assign or delegate duties to lower
authotities.

Given the fact that ecclesiastical goods serve the mission of the Church,
administrators must be conscious of the fact that a proper management of temporal
goods entails participation in the mission of the entire Church. In the same vemn poor
management of ecclesiastical goods constitutes an obstruction of the mission entrusted
by Christ to the Church. One way to ensure proper administration is to allow various
individuals or authorities to play their part in the administration of goods, and the
Instruction is to mention this in its norms. It could, for instance, stipulate the instances

when the various organs to assist the administrator are to act.

4.3.3 — The Principle of Using Ecclesiastical Goods to Aid the Mission of the
Church

The purposes of the Church identified in canon 1254, §2 are likewise identified
for public juridic persons who act iz nomine ecclesiae to pursue the mission of the Church

(cc. 114, §§1-2; 116). The 2004 Directory for the Pastoral Ministry of Bishops instructs

22 RENKEN notes: “Several canons 1 Book 1 reflect the prnciple that ecclesiastical goods are
owned for the proper purposes of the Church. Within the limits of ordmnary administration, admunistrators
are permitted to make donations for purposes of piety or Chrnstian chanty (but never from stable
patrimony), which are proper purposes (canon 1285). Likewse, if any ecclesiastical good 1s alienated, 1f the
proceeds are not invested for the advantage of the Church, they must be expended prudently for the
mntended purposes of the alienation (canon 1294 § 2), which would be for the proper purposes of the
Church. When goods have been entrusted to a non-autonomous foundation of a public juridic person
subject to the diocesan bishop, when the time has lapsed, the goods are to be remanded to the mstitute for
cletgy support (canon 1274 § 1) unless the donor has made a different determination (canon 1303 § 2); thus
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diocesan bishops to ensure that goods are used as instruments in the service of
evangelization and catechesis.”’

How one spends one’s money is an indicator of one’s values. In this light, the
budget prepared by administrators should make certain that ecclesiastical goods of public
juridic persons are used for nothing else than the stated purposes. They are not to be
accumulated for the sole purpose of profit. D’Souza cautions: “If the budget is planned
simply with the goal of maximizing income and limiting expenditure, the danger is that
the proper purposes of Church temporal goods will be ignored.”* The Instruction helps
administrators observe this principle by requesting them to report mcome and
expenditures to the faithful. It should explain the manner and means by which the report

will be structured and publicized.

4.3.4 — The Principle of Collaboration in the Administration of Ecclesiastical
Goods

Collaboration means cooperating with another person in order to achieve a

common goal or a common result.” According to Renken,

to collaborate means ‘to work together’ for a common purpose, whether
as equals, as agents of a superior, as persons who give consent, or as
persons who offer their counsel. Several examples of these kinds of
collaboration are found throughout the code, particulatly n Book V.
Since ecclesiastical goods belong to the Church and not mdividuals, and
must be used for the proper purposes of the Church, those charged with
canng for them wisely collaborate with others.?¢

assures that the generosity of the donor continues to the clergy, which 1s a proper ecclestastical purpose.”
In RENKEN, “The Prnciples Guiding the Care of Church Property,” p. 151

2 See CONGREGATION FOR BISHOPS, Directory for the Pastoral Mmistry of Bishops Apostolorum
successores, no. 189, Vatican Caty, Librenia Editrice Vaticana, 2004, p. 207 (=DPMB).

2 D’SouzA, “General Prnciples Governing the Administration of Temporal Goods,” p. 474.
25 See GARNER, Black’s Law Dictionary, p. 297.

26 RENKEN, “The Principles Guiding the Care of Church Property,” p. 152.
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The Code provides for numerous bodies to assist the administrators of
ecclesiastical goods. The law requites a juridic person to have its own finance council or
at least two finance counselors to assist its administrator (cc. 1280; 537).”’ The supreme
legislator has provided specific legislation through which the diocesan finance council 1s
to assist the diocesan administration.”® He also provides for other collaborative bodies in
the diocese for this same purpose: the parish finance council (c. 537); the college of
consultors (cc. 1290-1294; 1295); the presbyteral council (c. 1277); and possibly the
diocesan and parish pastoral council (c. 511). The Instruction should direct
administrators to help achieve fruitful collaboration by requiring them to brief the
members of the various organs that assist them about the financial situation of the
juridic person (cf. c. 1292, §2). D’Souza points out that, although this right to
information is explicitly mentioned only in connection with the alienation of goods, it is
nonetheless relevant to any exercise of an informed consultative or deliberative role by
groups or individual members of the faithful® After all, these groups are all commonly
concerned about the affairs of the juridic person, even though their responsibilities and
functions differ. The Instruction could, on the basis of canon 392, §2 (ensuring that
abuses do not creep into the proper administration of ecclesiastical goods), mandate that
the principle of canon 1292, §2 be applied to all important matters that concern the
public juridic person. In this way the Instruction will be allowing the principle of

collaboration in the administration of ecclesiastical goods.

27 The Code does not have specific norms for finance councils of religious mstitutes or other
junidic petsons; rather 1t leaves this to the individual statutes.

28 See canons 492-493; 1263; 1277; 1280; 1281, §2; 1287, §1; 1292, §1; 1305; 1310, §2.

2 See D’SOUZA, “General Prnciples Governing the Administration of Temporal Goods,” p. 482
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4.3.5 — The Principle of Careful Vigilance in the Administration of Ecclesiastical
Goods

The term “vigilance” connotes watchfulness and alertness so that harm does not
come to the goods under the care of the administrator.”” It involves the vatious
precautions and assessments of the opportunity for enforcement of the rights of the
public jutidic person. Although the Code speaks explicitly of the vigilance duty of the
ordinary (c. 1276, §1), the administrator is nonetheless charged with the broad
responsibility of vigilance in canon 1284, {1 where the Code states that all administrators
are to perform their functions with the diligence of a good householder. A good
householder must ensure that the goods of the house ate kept safe. In fact, canon 1284,
§2, 1° specifically says administrators are to exercise vigilance so that the goods entrusted
to their care are in no way lost or damaged. The same canon adds that taking out
insurance policies and civilly incorporating property to protect ecclesiastical goods
constitute ways of exercising careful vigilance. The entire purpose of the Instruction is to

ensure careful vigilance.

4.3.6 — The Principle of the Observance of Civil Law in the Administration of
Ecclesiastical Goods

Canon 22 states a general principle for guiding administrators in their duties. It

says that, whenever the Code yields to civil law, the latter is to be observed as long as it 1s

30 The term “vigilance” 1s defined as: “Watchfulness; precaution; a proper degree of activity and
promptness m pursuing one’s nights or guarding them from nfraction, or i making or discovering
opportunities for the enforcement of one’s lawful claims and demands.” In GARNER, Black’s Law
Dactionary, p. 1704.
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not contraty to divine law or canon law (cf. c. 1290).” When the Code yields to civil law,
it either recognizes the applicability and effects of civil laws or exhotts or requires the
observance of the civil laws on a certain matter (which is also a way of recognizing their
applicability in canon law).”? Several canons relating to temporal goods exhort or require
observance of civil law:

— mstitutes holding funds for the social security of clergy, for
satisfying obligations toward persons other than clergy who
serve the Church, for meeting various diocesan needs, and
for assistance to poorer dioceses (canon 1274 §§ 3-4) “are to
be so established that they also have recognition in civil
law,” if possible (canon 1274, §5);

- the formalities of civil law are to be observed in dispositions
morts causa for the good of the Church, if possible; if these
have been omitted, the heirs must be admonished of theitr
binding obligation to fulfill the intention of the testator
(canon 1299, §2);

- administrators are to take care that the ownership of
ecclesiastical goods is protected by civilly valid methods

(canon 1284, §2, 2°);

— administrators are to observe the prescripts of civil law (and
those of canon law and of a founder, donor, or legitimate
authority), lest harm come to the Church from non-

obsetvance (canon 1284, §2, 3°);

- administrators are to observe meticulously civil laws on labor
and social policy in the employment of workers, according to

the principles handed on by the Church (canon 1286, 1°);

- the competent ecclesiastical authority is to observe
precautions prescribed by legitimate authority in acts of

31 The Code yields to civil law 1n canons 98, §2; 197; 1105, §2; 1290; 1500; 1714 and 1716. J.M.
HUELS notes: “Since the taking of ctvil law obligations frequently involves a restriction on the free exercise
of nghts by persons operating 1 the canonical system, this list of canons 1s hmited only to those that
certanly canonize the civil law. Cf. c. 18.” In Ecclestastical Laws,” m CLSA Comm?2, p. 85.

32 See 1bid.
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alienation, lest harm come to the Church (canon 1293, §3;
this “legitimate authority” can include civil legislation).”

Administrators of ecclesiastical goods must keep this principle in mind whenever they
administer the goods of public juridic persons. Renken advises that administrators of
ecclesiastical goods be well aware of civil laws on property, and that civil attorneys
likewise be aware of the canonical laws.” The Instruction as far as possible should
identify the various instances where civil law must be observed before administrators

may proceed to act in the canonical sphere.

4.3.7 —The Principle of Respect for the Intention of Donors in the
Administration of Ecclesiastical Goods

The seventh principle is born from natural law rather than positive ecclesiastical
law. Yet, the supreme legislator has decided to give this natural law principle a juridic
value by requiring administrators of ecclesiastical goods to observe meticulously the
intention of donors. Several canons make reference to this principle.” The same
principle 1s related to canons 531; 551, and 1267, {3 where the law presumes that goods
given by the faithful to a pastor or an associate pastor or any other administrator is given
to the public juridic person.” Furthermore, to guarantee that the intentions of donors
are fulfilled, the law obliges administrators to observe the prescripts imposed by

founders and donors; they must make sure that any revenue is collected and used

33 See RENKEN, “The Principles Guiding the Care of Church Property,” p. 167.

3+ See 1bud., p. 168.

35 See canons 121-123; 326, §2; 616, §1; 706, 3°; 1284, §2, 4°; 1292, §2; 1300; 1310.

36 D’SOUZA remarks: “If the admimstrator feels that there 1s another purpose that 1s better served

than the putpose intended by the donor, then he requires the approval of the donor for the change of
purpose.” In “General Principles Governing the Admimustration of Temporal Goods,” p. 478.
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according to the purposes established by them {(canon 1284 § 2, 4°); and they must set
aside any excess revenue for the same (canon 1284 § 2, 6°). Moreovet, to assure that the
mtentions of donors are protected and implemented in a timely way, the law requires
that the proceeds of special collections ate to be forwarded diligently to the diocesan
curia (canon 1266) so they can be directed to their proper purposes.”’

The canons on pious wills and foundations also highlight this principle of respect
for the intentions of the donor (c. 1300). In most instances, goods gtven for a specific
purpose cannot be altered by the administrator or ordinary; only the Holy See has the
competence to change it for a just cause.” The only exception recognized in the law 1s
one which dentes the right of execution of a pious will to the ordinary (see c. 1301, §3).
The law says that such intentton be ignored since the ordinary’s role as executor is
precisely to assure the intention of the donor 1s fulfilled.” Consequently, administrators
are obliged to refrain from accepting any donation with an attached condition contrary

to the provisions of the Code. The DPMB instructs that diocesan bishops are to ensure

37 See RENKEN, “The Principles Guiding the Care of Church Property,” p. 164. The same author
wrtes: “Finally, when giving permussion to alienate ecclestastical goods which form the stable patnmony of
a public juridic person subject to the diocesan bishop and whose value exceeds the munimum sum defined
by law, the diocesan bishop must recetve the consent of the diocesan finance counci, the college of
consultors, and ‘those concerned’ (guorum interest) (canon 1295 § 2; see canon 1291). ‘Those concerned’
may be the donors or founders of the ecclesiastical goods, or their heirs. Before giving their consent,
‘those concerned’ must have been ‘thoroughly informed’ (canon 1293 § 4).”” In 1bnd

38 See L. CHIAPPETTA, I/ codzce dr diretto canonsco: commento giunidico-pastorale, vol. 2, Bologna, Ediziom
Dehomane, 1996, p. 527. Canon 1310, §2 deals with a different situation, where express permission of the
donor 1s not required because the situation envisaged 1s one where 1t has become impossible to carry out
the obligations of the donot. The ordimnary may dimunish the obligations but always keeping in the best way
posstble to the intentton of the donor. However, canons 1308-1310 make exceptions when 1t allows
changes 1n pious wills, but the general pnnciple remams, that 1s, all mtentions of donors must be
scrupulously followed and fulfilled.

3 For a more thorough study of pious wills, see P. ZIELINSKI, “Pious Wills and Mass Stipends n
Relation to Canons 1299-1310,” 1 Studia canonica, 19 (1985), pp. 115-154.
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that norms governing mortis causa gifts, donations and other intentions of donors are

tulfilled by administrators.®

4.3.8 — The Principle of Accountability and Transparency in the Administration
of Ecclesiastical Goods

Pope John Paul II underscored the importance of accountability and
transparency: “[T]he ptiest [pastor] should also offer the witness of a ‘total’ honesty in
the administration of the goods of the community, which he will never treat as if they
were his own property, but rather as something for which he will be held accountable by

3341

God and his brothers and sisters, especially the poor. In line with the principle of
accountability, the Code provides that the diocesan finance officer submit an annual
teport of income and expenditure to the diocesan finance councl (c. 494, §{4).
Administrators are obliged to render an account to the faithful regarding the goods
donated by the latter. The manner of rendering this account is to be determined by
patticular law. Although the law does not require full disclosure of all income and
expenditure, a spirit of honesty and transparency should encourage all administrators to
give full disclosure. The particular law of the diocese may appropriately mandate full
disclosute of income and expenditure to the faithful. An honest report is useful in
encouraging further giving on the part of the faithful.*

The Code provides for some specific ways by which administrators are to

express accountability and transparency in their duties:

10 See DPMB, no. 188, p. 206.

41 JOHN PAUL II, Post-Synodal Apostolic Exhortation Pastores dabo vobis, 25 March 1992, no. 30,
Vatican City, Libreria Editrice Vaticana, 1992, p. 63.

42 See D’SOUZA, “General Principles Governing the Administration of Temporal Goods,” p. 478.
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- Canon 1298 forbids the alienation or leasing of ecclesiastical goods to
petsons related to their administrators through the fourth degree of
consanguinity or affinity without the written permission of the
ordinary, unless the goods are of little value;

- Canon 1292, §4 requires “full disclosure” to those whose counsel or
consent is required for the acts of alienation; they must be informed
of the economic condition of the juridic person alienating the goods,
and of any previous alienations. If the asset is divisible and mention is
not made of previous alienations, any permission for alienation is
invalid (canon 1292 § 3);

- Canons 1267, §2 and 1302, §2 require full disclosute to the ordinary
before he gives permission for a public juridic person to accept
offerings of greater importance burdened by a modal obligation or

condition (canon 1267, §2) or to accept a foundation validly (canon
1304 § 1); full disclosure must also be given when anyone accepts

goods in trust for a pious cause (canon 1302 § 2).%
The prnciple of accountability and transparency is based on the fact that the
administrator is not the owner of the property being administered. The goods are held in
trust; they belong to the public juridic person who has legitimately acquired them (cc.
1258; 1256). It is, therefore, “the right” of the faithful who are “stakeholders” of the
public juridic person to be informed of its income, expenditures and lability of the

public juridic person.* This is one of the reasons why the DPMB stipulates: “The

3 See RENKEN, “The Principles Guiding the Care of Church Property,” p. 168. The same author
notes: “The code expects that those carng for ecclesiastical goods be accountable and transparent mn their
service. In addition to canon 1377 mandating a ferendae sententrae penal sanction for the invalid abienation of
ecclestastical goods, the untversal law contains several penal laws which may apply on the occasion of
vartous actions mvolving financial malfeasance: canons 1389 § 1 (malictous abuse of authonty); 1389 § 2
(negligent exercise of authonty); 1391 (production and use of false documents); 1368 (perjury); 1375
(impeding the use of ecclesastical goods); 1380 (stmony); 1385 (llegitimate profit from Mass offerings);
and 1386 (bnbes). See also canons 1488-1489 (penalties for advocates and procurators who abuse their
functions).” In 1bid., footnote 53, pp. 171-172.

+ Some authors are of the view that the hierarchical structure of the Church mits accountabihity
to supettors of administrators. In other words accountability and transparency does not mean everyone
can demand the entire accounts: “The law has taken 1nto account the hierarchical structure of the Church.
In a democratic mstitution, the power of the official emanates from the people and 1s therefore
accountable to people. The accountability 1s hierarchic too - priests are accountable to the bishops and the
bishops to the pope.” In D’SOUZA, “General Principles Governing the Admimistration of Temporal
Goods,” p. 478. MEDROSO expresses the same view: “The necessary consequence to this principle 1s: just
as no pastor should allow his parishioners or a ‘self-appointed group’ thereof to dictate that he submuts to
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financial admnistration of the diocese [should be entrusted] to individuals who are
competent as well as honest, so that it can become an example of transparency for other
stmilar church institutions.”* The Instruction fulfills the requirement of transparency
and accountability by mandating prompt reporting of income and expenditure of the

public juridic person.

4.3.9 — The Principle of Just Remuneration of Workers
Administrators are to ensure that the dignity of the human person is respected by
paying just wages to workers (c. 1286, 2°). The 1971 Synod of Bishops addressed this

issue when it declared: “If the Church must give witness to justice, she knows that

their supervision and audit, except to the Ordinary of the place or the bishop, similarly netther should the
bishop submit to the priests’ supervision and audit The clergy 1s the cooperator of the bishop and not the
busmess partner.” In “Administration of Temporal Goods,” p 242 These authors seem to over stress the
hierarchical structure of the Church mn relation to accountabihty The submission of reports to an authonty
does not necessarily connote subordmation After all, canon 208 stresses the fundamental equality of
dignity and action of all Christ’s farthful. If the hierarchical structure should mnform the nght of the fatthful
to reports of mncome and expenditures, the Apostolic See will be accountable to no one on the basis of the
supreme power enjoyed by the Roman Pontff (c. 333) Yet, the Holy See often publishes its tncome and
expenditures. It is true that the farthful only have a limited nght to view the report of mcome and
expenditure. This mitation 1s based on canon 1287, §2 which obliges administrators to render an account
to the farthful concerning the goods they have offered to the Church, according to the norm of particular
law. The farthful have a legal nght to recetve this report that concerns their donations. Renken observes:
“The coetus De bonts Ecclestae temporalbus rejected the proposal from some that financial reports give a
complete accounting of all ecclestastical goods, not only those which come from the offerings of the
farthful. Although the coefus admitted that such full disclosure 1s praiseworthy where 1t can be done, 1t
concluded that this should not be a requirement of the untversal law since mn some parts of the world the
fathful may not understand the proper putposes for which the Church owns temporal goods
Communcanones, 12 (1980), p. 420. One observes that the norms 1ssued by the USCCB [United States
Conference of Catholic Bishops] on the implementation of canon 1262 call for disclosure of the monses
generated 1 fund-raising appeals, and the purposes to which those funds are applied. The norms do not,
however, require full disclosure of all the assets of the fund-raising group ” In Church Property, pp 234-235,
footnote 178.

The corresponding Eastern canon 1031, §2 requires admumustrators to make an annual report
“publicly” (rather than “to the faithful”) on goods offered to the Church “unless the local hierarch
establishes otherwise for a grave reason.” DPMB, no. 189, p. 207 states. “It 1s opportune, moreover, that
the diocesan community be kept mnformed concemning the financial situation of the diocese. Therefore,
unless 1n a spectal case prudence suggests otherwise, the Bishop will see to the publication of the frrancial
reports at the end of every year and at the conclusion of diocesan projects. Likewise, panshes and other
msttutions could do the same under the Bishop’s oversight.” This directory makes it clear that the act of
giving a financial report 1s not necessarily contingent on the hierarchical structure of the Church

4 DPMB, no. 189, p. 206
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whoever intends to speak to men of justice must first practice justice before them.
Therefore, it 1s necessary above all to examine the Church’s way of acting, her
possesstons, and the style of life.””*

The Code, 1 various mstances, obliges adminstrators to pay just wages to
workers. Canon 231, §2 says that lay persons who perform some ecclesiastical service
permanently or temporarily are to receive decent remuneration (remuneratiw) for their
personal and family needs, msurance, social security, and medical benefits.*” The just
remuneration of Church employees 1s directly addressed by canon 1286. Administrators
ate to be guided by the civil law provisions of the territory i which they are domiciled,
always keepmng m mind that civil laws contrary to canon law or divine law are not
binding (¢ 22) * The Instruction should ensure the observance of this principle by
establishing a general policy to regulate matters of labor and wages of those working for

public juridic persons. The ordmary may establish a fixed rate but he has the obhgation

to ensure that admunistrators pay just wages.

4.3.10 — The Principle of Protection of the Stable Patrimony of Public Juridic
Persons in the Administration of Ecclesiastical Goods

The Code presumes that every public juridic person has a stable patrimony (cc.

1285; 1291). In otder to assure this, admnistratots are to ensure that the stable

46 SYNOD OF BISHOPS, document De ustitia in mundo, (November 30, 1971), m 445, 63 (1971), p
933, English translation mn Orgns, 1 (1971-1972), p 394

47 For further study of compensation and benefits for those serving the Church, see WP DALY,
“Remuneration for Church Employees,” n KE MCKENNA, L A DINARDO, and J W POKUSA (eds),
Church Finance Handbook, Washington, CLSA, 1999, pp 53-59, D HERMANN, “The Code of Canon Law
Provistions on Labor Relations,” in The Jursst, 44 (1984), pp 153-193

4 The phrase “according to the principles taught by the Church” does not demand conformuty
with immoral or unyust civil laws If civil law, for example, requires health msurance that pays for abortion,
the admunistrator would not be obliged to make such provision for Church employees
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patrimony is propetly designated. Public juridic persons exist to assist in fulfilling the
mission of the Church (cc. 114, §2; 116, §1). Canon 114, §3 stipulates that the competent
authority should confer junidic personality only on aggregates of things or persons when
it is certain that they have the necessary means to fulfill their purposes. The stable
patrimony of a public juridic person constitutes part of the necessary means needed to
fulfill the purpose for which the juridic person exists. Consequently, administrators are
to strive diligently to protect it.” The Instruction should mandate admunistrators to
legitimately designate stable pattimony of public juridic persons subject to their

governance.

4.3.11 — The Principle of Legitimate Acquisition of Temporal Goods

The Church claims the innate right to acquire temporal goods to use for its
proper purposes (c. 1245, {1). The Code identifies numerous ways by which this innate
right of acquusition 1s fulfilled (see cc. 1259-1272). The administrator of ecclesiastical
goods acquires goods on behalf of the public junidic person (cc. 1279, §1; 1254, §1;
1259). He or she does this either by natural or positive law. Canon 1267, §2 establishes
that offerings made to a public juridic person cannot be refused by the administrator
without a just cause. In matters of greater importance the law requires the permission of

the ordinary to refuse a gift.”’ A just cause could be the notoriety of the donor or the

# See RENKEN, “The Principles Guding the Care of Church Property,” pp. 172-176.

30 RENKEN says: “The code does not define what 1s meant by a gift of ‘greater importance.’
Reference may be made to a similar phrase 1 canon 1277, which requires the counsel of the diocesan
finance council and the college of consultors before the diocesan bishop places acts of admmistration
‘which are more important mn light of the economic condition of the diocese.” Once more here, the
meaning of the phrase ‘more important’ 1s not explaimned. It 1s teasonable, nonetheless, to hold as a rule of
thumb that the ‘matters of greater importance’ 1 canon 1267 would include refusing gifts whose value
surpasses the mmmmum amount set by the conference of bishops for the alienation of ecclesiastical goods
(see canon 1292 § 1). In addition, 1t may also happen that a gift 1s considered to be of greater importance
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public suspicion of the source of wealth of the donor. The Instruction should spell out
the various legitimate means of acquisition of temporal goods. In making such a
determination, it would be helping admimistrators obsetve the norms on acquisition of

temporal goods.

4.3.12 — The Spiritual Principle Underlying the Administration of Goods

The practice of the Church regarding the right to acquire and use temporal goods
for the purposes of its mission has its roots in Sacred Scripture. The Old Testament
identified tithes and first-fruits offerings as a means of the acquisition of goods (Gen.
28:22; Lev. 27:30; 32). The prncipal purposes for the acquisition of temporal goods in
the Old Testament are the same as those identified in canon 1254, §2. The Old
Testament mentions three distinct tithes for three distinct purposes. The first 1s for cultic
or hturgical ceremontes (Gen. 28: 22; Lev. 27: 30; 32);51 the second, to support priestly
service (Deut. 18: 8-9, 20-21);* the third is for the poor (Deut. 26:12-13; Tob. 1:7—8).53

Jesus called his disciples to a sacrificial way of life and their generous alms were

to provide for the needs of the assembly, the ministers of the Gospel, and the poor.

if a certain notortety 1s attached to 1t. Nothing prevents the local otdinary from defining the meaning of
‘greater mmpotrtance.” In the final analysis, the deciston on the meaning of the term may rest with the
person wishing to refuse the gift.”” In Charch Property, p. 129, footnote 150.

1 R.L. KEALY writes: “As a cultic offening the tithe was both a sign of adoration and the matertal
for liturgical sactifice. It was an act of adoration mn that 1t was an offering to God of one-tenth of one’s
harvest and one’s flock, symbolizing one’s acknowledgment of the sovereignty of God, author of creation,
who 1s the soutce of all the maternial blessing that one enjoys.” In Deocesan Financial Support: Its Hustory and
Canonscal Status, JCD thests, Rome, Pontifical Gregonan Umversity, 1986, p. 6 (FKEALY, Drocesan Financial

Suppori).
52 KEALY pomts out that “because the Levites were dedicated to a life of prayer and to service of
God at the altar they were to be suppotrted by the rest of the people so that they would not be distracted

from their religious service by mundane concerns.” Inibid , p. 8

53 The third tithe was for the poor, the resident alien, orphans and widows.
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Jesus even appomted a treasurer to administer donations and gifts recerved 1n the course
of the mustry (Jn. 12:6). Jesus counseled that the way of perfection 1s to give everything
to the poor (Mt. 28:16-22; Lk. 18:1-30). He also taught that the ministers were to rely on
the offerings of the believers for what they needed (Mt. 10:8; Mk. 6:7-13).

The apostolic Church, we are told, held everything in common (Acts 2:44-45).
Samt Paul encouraged the early Christians to make extra efforts to earn money to
support the poor (Eph. 4:28; Acts 20:34-35). Support for sacred mumsters was also
identified as one of the reasons for giving an offering (Phil. 4:10-19). Saint Paul said that
those who preach the gospel should live by the gospel (1Cor. 9:14), and communities 1
Asta Mmor collected funds for the poor among the saints 1n Jerusalem (Rom. 15:26; 1
Cor. 16:1; Acts 2:44).>* However, the obligation to give was moral and not legal - gifts
were more of a free will offering (cf. 2 Cor. 9:5; Rom. 15:26-27).

Furthermore, during apostolic tumes, the contributions of the faithful were
committed to the apostles (Acts 4:34-35). As the task of admnistering these goods
became tedious and distracting from the duty of proclaiming the good news, the apostles
decided to call for the selection of deacons to whom these responsibiities were to be
entrusted (Acts 6:2-6). Heren we find the first appomtment of administrators of
ecclesiastical goods and the vigilance role of the apostles over the administration of these
goods. Consequently, admunistrators of ecclesiastical goods must always be conscious of
the fact that their function has 1ts root in biblical sources. This dimenston brings out the
sacredness of this function and, therefore, calls for a religious and meticulous observance

of the norms for admunistering temporal goods. The Instruction should emphasize as

5 See D’S0UZA, “General Principles Governing the Admunistration of Temporal Goods,” p 468



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 243
Goods

much as possible the connection between temporal goods and the spiritual goal of these

goods.

4.4 — Stewardship Role of Administrators

Canon 1273 refers to the Roman Pontff as the supreme administrator and
steward of all ecclesiastical goods (supremus administrator et dispensator). This same term
“steward” (dispensator) applies to all administrators of ecclesiastical goods.” This notion
of stewardship underscores the fiduciary relationship that the administrator has to the
public juridic person. DPMB states that this principle of “the head of a household” refers
to the conscientious and responsible way m which administrators are to conduct their
affairs.” The second connotation of this stewardship role of administrators is that it
unambiguously manifests that the goods are being held by one for the benefit of others.
Stewards hold and manage property for the good of the owner. Finally, it also shows that
the admmistrator has been charged by a higher authonty to look after the goods of
someone who cannot do so himself.”’

As a result, administrators are to administer ecclesiastical goods with honesty and
good will. One of the ways to ensure this is by adhering to the norms of the Instruction

issued by the competent authority. The stewardship role of administrators entails

5 See F' G. MORRISEY, “Basic Concepts and Prnciples,” n K.E. MCKENNA, L A. DINARDO,
and J.W. POKUSA (eds ), Church Finance Handbook, Washington, The Catholic University of America, CLSA,
1999, p. 7 (=MORRISEY, “Basic Concepts and Prnciples”). The same author further explams that, as
stewards, administrators ate entrusted with a twofold duty: “[T]o admunster the entrusted goods as a
prudent householder would do (as menttoned m c. 1284, §1) and to give an account to the faithful of the
goods received and the uses to which these were put (as prescribed m c. 1287, §2).” In 1bid

36 See DPMB, no. 189, p. 207.
57 AJ. MAIDA, and N P. CAFARDI, Church Property, Church Finances, and Church-Related Corporatons,

St. Louts, The Catholic Health Association of the Umited States, 1984, p. 62 (=MAIDA and CAFARDI,
Church Property).
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transparency. This open disclosure further helps to strengthen the faithfull’s confidence
in the fact that their donations ate properly managed. In order to avoid damages to
property of public juridic persons, the Instruction should address the issue of possible
negligence in administration.

Canon 1279, §1 grants the ordinary the right to directly intervene in the
administration of ecclesiastical goods of public juridic persons subject to him. He does
this when there is negligence on the part of the administrator. “Negligence is the failure
to use such care as a reasonably prudent and catreful person would use under similar
circumstances.” It could also be an unwillingness to exercise reasonable care in
administration leading to injury of the public juridic person or damages to its property.
In order to ensure that an administrator’s negligence does not damage temporal goods
entrusted to their care, the Instruction should identify the following as constituting
negligence of duty:

1. Misappropriation of funds, securities, supplies or other assets
L.e., the use of property, assets, or money for purposes which
are not of benefit or which are detrimental to the public
juridic person;

2. Transactions outside of the competence or scope of the
administrator or without proper consultation with the parish
finance council or any other appropriate group recognized in
its statutes or approval of the diocesan bishop;

3. The occurrence of theft of the assets or tresoutces or
conversion of the public juridic person assets or resources to
petsonal use;

4. Expenditure of funds without appropriate written permission

in excess of that which is permitted by the particular law of
the diocese in accordance with canon 1281, §2;

58 B.A. GARNER, Black’s Law Dictionary, 9" ed., Saint Paul/Minneapolis, West Publishing Co.,
2009, p. 1133 (=GARNER, Black’s Law Ductionary).
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12.

13.

14.

15.

Goods

Failure to comply with the instructions and directives offered
by those offices and persons delegated by the diocesan
bishop to assist in the financial, business, and professional
operations of the public juridic person;

Entering into or defending litigation without approval by the
diocesan bishop;

Holding oneself out to third parties with implied authority to
transact business beyond the actual authority granted;

Loaning or borrowing of funds without the written
permission of the diocesan bishop;

Acting in a manner which does not fulfill the requirements of
canons 1284 and 1286 including, but not limited to, failure to
safeguard the assets, goods and revenues of the public juridic
person, to keep well-ordered books of receipts and
expenditures, to use the resources of the church in accord
with the wishes of the donoz(s) and to comply with civil law
except where it violates divine law;”’

Impropriety in the handling or reporting of money or
financial transactions;

Breach of fiduciary duty, including disclosing confidential
information to outside parties;

Seeking anything of value from contractors, vendors or
persons providing (or seeking to provide) services/materials
to an (Arch)diocesan entity [or any other public juridic

person] for one’s or another’s personal benefit;

Accepting anything of value from contractors, vendors or
persons providing (ot seeking to provide) setvices/materials
to an (Arch)diocesan entity [or any other public jundic
petson]| for one’s or another’s personal benefit, in violation of
the (Arch)diocesan Conflict of Interest Policy;

Bribery;

Inappropriate use of computer systems or other property of
the (Arch)diocesan entity [or any other public juridic person];

245

% See M.]. O’BRIEN, “Instructions for Parochial Temporal Admmistration,” in Cathoke Lawyer, 41
(2001), p. 140 (=O’BRIEN, “Instructions for Parochial Temporal Admunistration”).
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17.

18.
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Unauthorized destruction ot removal of records, furniture,
fixtures and equipment;

Intentional falsification of, or mustepresentation in financial
statements; and

Any dishonest act.®

4.5 — Change of Administrators of Ecclesiastical Goods

246

The Instruction should outline practical ways to ensure the protection of

ecclesiastical goods on the occasion of the transfer or removal of an admunustrator. The

most common public juridic person subject to the diocesan bishop 1s the parish. The

diocesan bishop must, therefore, observe the laws regarding transfer and removal of a

pastor (cc 1740-1752). Furthermore, he 1s to ensure that ecclesiastical goods are

protected during this process (cc. 392, §2; 1276, {1). The Instruction could address this

wssue 1n the followmng manner. In order to provide smooth administrative transitton and

protection of ecclesiastical goods whenever there 1s a change of pastor, the following

norms atre to be observed:

1.

When a pastor 1s transferred to another parish or office,
before leaving the parish, he shall examime the parnsh
mventory and sign and date 1t. This shall correspond with the
copy on file at the chancery. He shall also submut a copy of
personal property in the rectory being taken with him as he

moves;

A financial report shall be prepared and forwarded to the
finance office or episcopal vicar for administration covering
the period of the fiscal year that has elapsed. This repott shall
be venfied and signed by the parsh finance council;

The mcomung pastor 1s to receive a copy of the inventory,
venfy that the items listed are truly mn the parish, and sign 1t
anew,

%0 Nn 10-18 1s taken from the USCCB website http //www usccb org/finance/
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4. Separate accounts shall be kept for the remamnder of the fiscal
year;
5. The new pastor, upon assuming office, shall request to have

an audit of the parnsh finances;
6. Any changes 1n the parish personnel should be discussed first
with the episcopal vicar for admimstration and the diocesan

lawyer. No new person may be employed, except mn
accordance with the diocesan mstruction on employrnent.61

4.6 — Functions of Administrators of Ecclesiastical Goods
The Code assigns specific responsibility to the admunistrator with regard to
ecclesiastical goods (c. 1284). The admumstrator 1s to fulfill these functions with the
diligence of a good householder (dilsgentia bon: patrisfamulras). The DPMB says 1t 1s the duty
of the diocesan bishop to orgamize the admmstration of ecclesiastical goods mn the
diocese.” It also says he should do this through suitable mnstructions 1n accordance with
untwversal and particular laws. The Instruction should state the specific responsibility® of
the administrator as follows:
1. The administrator has the obligation and authority to engage
mn acts necessaty for the ordinary administration of the public
juridic person. He or she has no rnight to engage m any act of
extraordinary admunistratton without the prior written

permussion of the diocesan bishop (c. 1281, §1);

2. To exercise vigillance over parochial property so that it 1s not
lost or damaged. This mvolves acquring adequate mnsurance

1 See Cathole Archdiocese of Ottawa, Instructeon, pp 48-49
62 See DPMB, no 188, p 205
63 Responstbility 1s the state of being answerable for an obligatton Responsibility presumes skalls,

judgment, ability and capacity The responsibility of adminustrators of ecclesiastical goods 1s to acquure,
protect and use goods for the purposes for which the public junidic persons exists
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for the parsh, insofar as necessary (cc. 1284, §2, 1°; 1284, §2,
2%);
3. To ensure debt reduction/elimination, 1.e., to pay interest due

on a loan or mortgage at the stated time, establish a debt
reduction schedule so that the debt itself 1s eltminated in a

timely fashion (c. 1284 § 2, 5°);

4, To place acts of ordinary admimstration which are to be mn
accord with an approved annual budget and are necessary for
the day-to-day operation of the public jundic person,
mncluding the payment of outstanding mdebtedness in the
ordinaty course of adminstration; the hiring, payment of
reasonable compensation to, and termunation of employees
necessary or desirable for orderly operation of the public
juridic person 1n hne with diocesan mstructions (cc. 1284, §2;
1286;);

5. To enter contracts and agreements regarding routne
mamntenance, provided that no contract or agreement will
commit or oblige the public junidic person in excess of an
amount determined by the diocesan bishop from time to time
without the prior review of the expenditure by the parish
finance council or its equivalent (c. 1290);

6. To prepare an annual report of administration 1n cooperation
with the parish finance council (c. 1284, §2, 8°). Thus report
would address such 1ssues as act of extraordinary
admunistration, acts of alienation, leases, litigation, etc.;

7. To render an accurate account to the faithful who have
contributed to the support of the Church (c. 1287, §2);

8. To keep well organized books of income and expenditures (c.
1284, §2, 7°);
9. Before leaving office and not less frequently than five years

from the date of his appointment as pastor, to prepare and
certify an accurate and detailed inventory; within 30 days
from 1ts completion, the Inventory will be submutted to and
reviewed by the pansh finance council or its equivalent 1 law,
and, within 10 days from the date the pansh finance counal
has completed its review, the pastor will deliver a copy of the
mventory to the diocesan bishop. A copy of the mventory
will be retained m a secure manner 1 the books and records
of the parsh. The inventory will be submitted 1n a timely
manner to the subsequently appointed pastor or parsh
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administrator for his review, updating, correction and signed
approval (c. 1283);"

10. To make donations for purposes of piety or Christian charity
from movable goods which do not belong to the stable
patrimony of the parish, but only within the limits of ordinary
administration (c. 1285);

11. To alienate ecclesiastical goods following the established
canonical procedure;

12. To review the activittes of any lay apostolate group in the
parish and verify cash balances of bank accounts. Annually to
meet with such groups to review the reporting of the past
year’s activities and a review of the budget for the coming
year. To assess the accounting practices and internal control
procedures in use to ensure compliance with diocesan
policies [mstruction]. To review the activities of such groups
to ensure that they are not jeopardizing the tax-exempt status

of the parish.”
Some of the various ways through which the Instruction could address the

functions of the administrator in acquiring, administeting and alienating goods can now

be examined.

4.6.1 — The Acquisition of Goods

The Code provides several means of acquisition of temporal goods for public

juridic person (cc. 1262-1274).° Some of these pertain only to the Holy See (c. 1271) or

64 See O’BRIEN, “Instructions for Parochial Temporal Adminstration,” pp. 119-120.

6% See “Diocesan Fancial Issues,” i USCCB website http://www.usccb.org/finance/

(=http-/ /www usccb org/finance/)

6 The USCCB warns admumustrators against using illegitimate means to acquire temporal goods
for the Church: “All clergy, religious, lay employees and volunteers (representatives) of the (Arch)diocese,
1ts panshes (and parnsh schools), (Arch)diocesan high schools and other (Arch)dtocesan entittes must, at all
times, comply with all applicable laws and regulations. The (Arch)diocese will not condone the activities of
those who achieve results through violation of the law or unethical or immoral business dealings. This
includes any payments for ilegal acts, indirect contnbutions, rebates, bribery and other sumlar types of
activity. All conduct should be clearly above the mmimum standards required by law and expected by the
Church. Accordingly, all representatives must ensure that thetr actions cannot be mterpreted as being, in
any way, in contravention of laws, regulations or principles governing the activittes and mission of any


http://www.usccb.org/finance/
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only to the diocese (c. 1263) while the others primarly concern parishes and other public
juridic persons. Since the scope of the Instructton 1s limited to the subjects of the
diocesan bishop, 1t must focus only on these persons. In this ight the Instruction should
explain the manner of implementing the canons on acquusition of goods. It should for

mstance say:

1. On Sundays and holy days of oblgations, there 1s to be only
one collection during the Mass, te., the offertory collection
which has definite hturgical meaning (c. 1262);"

2. Collections are to be used only for the purposes for which
they were taken up (c. 1287, §3);

3. Collections are not to be taken up at funerals. However,
where such customs exist, the collecton made on such
occaston must be handed over to the parsh for the
celebration of Masses for the deceased;

4. Special collections are to be made in accordance with canon
1266. These special collections are to be taken up whatever
way the pastor deems suitable for the parish. The customary
form 1s to hold a second collection after the reception of
communion. Although, there 1s no mandated target set for
patishes, pastors are to encourage the faithful to generously
respond to such special appeals. The list of special collections
are as follows:

a. diocesan and misstonary works (¢ 791, 4°);
development and peace;

the Holy Land;

vocation works;

pastoral works of the Holy Father (c. 1271);

any others that circumstances may dictate and

approved by the local ordmnary (c. 1266);

moe 0T

(Arch)diocesan entity Representatives that are uncertamn about the application or mterpretation of any
legal requirements should refer the matter to their supervisor, who, if necessary, should seek the advice of

the (Arch)bishop’s Office or hus designee(s) ” See http //www usccb org/finance/

67 See SACRED CONGREGATION FOR DIVINE WORSHIP, Ordo mussae edition typica altera,
Polyglottis Vaticanis, 1975, no 49, General Instruction of the Roman Mussal, trans ICEL, Washington, 1977

(=GIRM)
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5. Any other collection not listed above must not be taken up
during Mass without the permission of the local ordinary (c.
1266);
6. In accordance with canon 1267, §2 the faithful are to be

informed of the purpose of any collection to be made and the
amount generated from such a collection. The diocesan
finance officer is responsible for communicating the entire
amount collected in the diocese to all pastors who are
subsequently obliged to do same to their parishioners;

7. Income from leased property, investment, or non-
autonomous foundations are revenue for the parish or
diocese.®®

4.6.1.1 — Appeals and Fund Raising/Special Collections

The preferred and common means of acqusition of temporal goods 1s through
appeals made to the faithful to respond to their obligation to support the Church (cc.
1261; 1262; 1266; 222, §1). One of the regular ways to achteve this aim 1s through
regular Sunday offerings that take place during the Mass.”” With regard to appeals for

special purposes, the administrator is to follow the law established by the conference of

%8 See Catholc Archdiocese of Ottawa, Instruction, pp. 50-51.

0 See Communcatrones, 12 (1980), p. 402, 16 (1984), pp. 28-30. The Church’s preferred way of
acquiring temporal goods as stated by the cwetns draftng the canons on temporal goods 1s voluntary
offerings, obligatory taxes ate considered an extraordinary means The principal types of voluntary
offerings noted in the Code are: appeals (canon 1262); begging for alms (canon 1265); spontaneous
offetings (canons 1261 and 1267); offerings made upon the occasion of a pastoral service (canon 1264);
offerings made 1 response to a spectal appeal (canon 1266). See D TIRAPU, “The Acqusition of Goods,”
in ExComm, vol. IV/1, p. 52 (=TIRAPU, “The Acquisttion of Goods™).

70 Authors hold different views as to what canon relates to regular Sunday offerings for the
support of the Church. R.T. KENNEDY 1s of the view that regulatr Sunday offerings fall under canon 1262.
“The eatlier CLSA translation, which rendered subventiones rogatas as ‘collections,” led to a truncated
understanding of this canon as having to do with offerings taken up 1 churches. Collections in churches
are the subject matter of c. 1266.” In “The Temporal Goods of the Church, [cc. 1254-1310),” m CLSA
Comm?2, pp. 1461-1462 RENKEN, however, holds that regular Sunday offerings do not fall under the
provision of canon 1262. “One observes, however, that canon 1266 1s about spexal/ collections, not those
given on a regular basis.”” In Church Property, pp 71-72.
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bishops in accordance with canon 1262."" Fund-raising is to be motivated by a
theologically sound basis so that the faithful may give for the love of God and neighbor.

Canon 1265 establishes another avenue for acquiting temporal goods. The law
requires the written permission of one’s own ordinary and the local ordinary (if these are
different) before any private person (physical or juridic) can beg for alms for any pious
or ecclesiastical purposes. In granting the written permission, the ordinary and the local
ordinary are to be guided by the particular law of the conference of bishops where the
alms will be collected (c. 1265). Consequently, associations of the faithful that have no
public juridic personality will have to obtain written permission from the diocesan
bishop, the vicar general, or the competent episcopal vicar. This requirement of written
permission does not apply to public juridic persons.

Special collections made in accordance with the prescriptions of canon 1266 are
to be forwarded diligently (sedulo) to the diocesan curia (c. 1266). The proceeds are to be
sent in their enfirety without delay to the curia; failure to send all the proceeds violates the
intention of the donor.”” Only local ordinaries can order this collection in churches and
oratories habitually open to the faithful.” The collection must be for a determined
purpose, which must always be in accord with the principal purposes for which the

Church owns ecclesiastical goods (c. 1254, §2). However, a multiplicity of special

"1 The Code makes a distinction between appeals and special collections. Canon 1262 relates to
appeals (subventiones rogatas) for free-will offerings and fund raising, while canon 1266 concerns special
collections.

72 See KENNEDY, “ The Temporal Goods of the Church, [cc. 1254-1310),” 1n CLSA Comm2, p.
1468.

73 KENNEDY observes: “Among the several differences between ordenng a collection, which can
be done by any local ordinary, and imposing a tax, which can be done only by the diocesan bishop, the
most significant 1s the absence of required consultation when mandating the taking up of a collection. This
is no doubt due to the difference 1 nature between a noncoercive collection, 1n which no preset amount 1s
designated as due, and a tax, which, of its nature, 1s coercive.” In 1bad.
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collections taken up during liturgical celebrations can lead to a high level of frustration
and disaffection among the farthful. Furthermore, the placing of a mandatory quota or
target for a special collection 1s contrary to the notm of canon 1266.” Such a demand
transforms the collectton mto a tax, which only the diocesan bishop can impose after
consultation with the diocesan finance counci and the presbyteral council (c. 1263).
Other administrators of public juridic persons cannot impose a tax on the faithful
subject to them. The pastor of a pansh, for example, cannot impose a tax on the
parishioners.”

In order to properly regulate fund-raising activities, the Instruction may stipulate
that fund-raising 1s generally understood as an activity that mnvolve collections taken up
m the Church or from games played on the Church property for the intention of making
money for the parish or public junidic person. They may also include special projects
outside the parish confines wherein money 1s raised for the parish. Fund-raising activities
shall be regulated according to the following norms™:

1. As provided for mn canon 1265, {1 no physical person can
begm a fund-raismg activity for any pious or ecclestastical
purpose without recetving written permission from the local
ordinary;

2. Any fund-raising mn the diocese that 1s not one of those listed

as special collection m this Instruction requires the
permission from the office of the episcopal wvicar for

74 See 1bid

5 It 1s our view that the diocesan bishop mmposes the tax of canon 1263 through a general
executive decree of canon 32 This 1s because the general decree promulgated 1 accordance with canon
1263 will only be defining the manner of application of the canon Furthermore, since the canon envisions
a repetitton of the process 1f the formula for taxation 1s to be changed, 1t would not be appropmnate to
frequently promulgate particular law

76 In the United States, the particular law implementing the discipline of canon 1262 applies the
canon to spectal fund-raismg appeals See http //usccb org/norms/1262 htm
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administration or any other person delegated by the diocesan
bishop to grant such permission. Excluded from this
prescriptions are annual parish feasts and parish harvest;

3. The purpose of the fund-raising must be clearly stated before
the permussion by the episcopal vicat for admuinistration is
granted;

4. The permission to raise funds carries with it the obligation to

provide a periodic repott to the office of the episcopal vicar
and the faithful who may have contributed (c. 1287, §§{1-2);

5. Any change in the use of the funds collected must be
approved by the episcopal vicar, who is to ensure that the
donors have been informed of the reason for the change of
intention;

6. Funds raised by any approved means shall be kept separate
from the general finances of the parish, work, or diocese.
They are to be considered restricted funds to fulfill the
purpose for which they were bequeathed;

7. Any civil law relating to fund-rassing activites must be
carefully observed.”

4.6.1.2 — Mass Offerings

Mass offerings, strictly speaking, do not constitute a means of acquiring
temporal goods for public juridic persons. However, interest from Mass offerings
entrusted to an institution 1s acquired by the public junidic person. The law provides that
the offerings given by the faithful to apply Masses for their intentions is a contribution

to support priests and the good of the Church (c. 946).” The provincial bishops in a

71 See Catholie Archdrocese of Ottawa, Instruction, pp. 73-74.

78 PAUL VI wrote concerning Mass offering of the faithful: “There has been a strong tradition mn
the Church that the faithful, led on by a religious and ecclesial awareness, should conjoin 1 a kind of
sacnifice of themselves, as 1t were, with the Euchanstic sacrifice 1 order that they might more actively
patticipate m 1t In this way, they, on their part, provide for the needs of the Church, and especially for the
support of her minusters. This 1s done m keeping with the spirit of our Lord’s words: The laborer deserves hus
wages [Lk 10-7], which the Apostle Paul calls to mind mn his first epistle to Timothy (5:18) and 1 hus first
epistle to the Cormthians (9:7-14) This practice whereby the fatthful associate themselves more closely
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council or a meeting are to determine through a dectee the offering to be given for the
celebration of the Mass (c. 952, §1). This general decree binds the whole province; and
so it must be observed also by administrators. The Instruction should state:

1. Priests are to retain only one Mass offering per day, with the
exception of Christmas, when they are permitted to retain as
many as three;

2. The amount of the offering shall be in accordance with the
decree issued by the provincial bishop. However, any priest
may accept a lesser amount or nothing at all due to the
condition of the faithful (c. 945, §2), and where there is no
provincial decree the custom of the diocese shall be observed
(c. 952, §2);

3. Offerings recetved for Masses without indication of the
number of Masses to be celebrated are to be computed in
accordance with the decree established in the donor’s
domicile unless the intention of the donor 1s legitimately
presumed to be otherwise (950);”

4. Universal law allows a priest to offer a Mass for “collective
intentions” only twice a week but on the condition that the
faithful making the individual offerings agree to the Mass
being celebrated with the intentions of others; the ptiest may
retain only the amount for a smgle Mass set by the provincial

with Chrnst offering Himself as vicim and thereby reap a more abundant supply of fruits, has not only
been approved by the Church but also promoted by 1t since the Church looks upon that practice as a sign
of the union of the baptized persons with Christ, as well as of the member of the faithful with the prest
who performs his mumistry for benefit of the said fasthful.” In Motu proprie Frrma tn Traditione, m AAS, 66
(1974), p. 308, English translation 1n CLD, vol. 8, p. 530.

7 Concerning offerings left to panshes 1 a will for the celebration of Masses F G. MORRISEY
says: “In order to provide for respect of the mtentions of the donors, yet at the same time take mnto
account out theology m relation to the mfinite value of the Mass, 1n some dioceses bishops have
established a policy to the effect that 1f the number of Masses 1s not specified i the will, and 1f the amount
avatlable for the celebration of Masses 1s more than thirty times the diocesan offering, then the sum 1s to
be divided by thirty (in line with the former ‘month’s mind Masses’); the celebrant tecetves the ordmary
offering m the diocese, and the rest goes to the pansh or mstitutton that was the benefictary. Such a policy
would have to be 1ssued before a will 1s recetved and the executor notified accordingly when they present
the request for Masses. If the number of Masses 1s indicated 1n the will and the bequest 1s accepted, then,
of course, the intention has to be honored. At times, a percentage of what remamns 1s taxed to provide for
the continumg education of priests, and so forth.” In “Acqunng Temporal Goods for the Church’s
Misston,” m The [unist, 56 (1996), p. 55 (=MORRISEY, “Acquumng Temporal Goods for the Church’s
Mission”). For another canonical opinton regarding an mdeterminate number of Masses see J.M. HUELS,
“Indeterminate Mass Obliganons,” in CLSA, Roman Rephes and Advisory Opnons, J. KOURY, and S.M
VERBEEK (eds.), Washington, CLSA, 2007, pp. 79-80.
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bishops, and he is to remit the excess money to the ordinary
as specified in canon 951, §1 (see c. 946)%,

5. Priests with surplus stipends are to forward them to other
ptiests (see canon 955) or to their own ordinary (canon 956).

4.6.1.3 — The Offerings Given to Administrators

The discipline of canons 531 and 1267, {1 presumes that offerings given to
administrators of any public juridic person have been given to the juridic person itself,
unless the contrary is established. Consequently, sacramental offerings given to the
administrators are presumed to have been given to the parish. The canons allow for
overturning the presumption when, in the case of voluntary offerings, the mntention of
the donor to give a gift to the administrator is certain. The amount of the offering
decreed by the provincial bishops and received in a parish on the occasion of
administering a sacrament or sacramental is to be placed in the general parish revenue
account, even if someone not assigned to the parish performs these functions. These
norms of canons 531 and 1267, §1 apply also to parochial vicars (see c. 551) and any

other administrator of public juridic person.”

8 See CONGREGATION FOR THE CLERGY, Decree, Mos zugiter, 22 February 1991, in AAS, 83
(1991), pp. 443-446, Enghsh translation i Orngas, 20 (1990-1991), pp. 705-706. This decree was approved
in forma speafica by the Roman Ponuff on 22 January, 1991, so the norms m 1t are true laws. For an
extenstve commentary on Mos zugiter see: ]. MANZANARES, “De stipendio pro mussis ad intentionem
‘collectivam’ celebratis tuxta decretum ‘Mos 1gitur,”” 1 Perzodica, 80 (1991), pp. 579-608.

81 See RENKEN, Church Property, p. 115. Canon 531 says after heanng the presbyteral council, the
diocesan bishop 1s competent to establish norms (1) for the allocation of these offerings and (2) for the
remuneration of the clerics who petform the related functions. RENKEN explamns: “There are no
testrictions 1n the law on either the allocation of the offetings or the remuneration of the clercs.
Regarding the allocation of the offerings, some dioceses simply retam them as part of ordinary parish
revenue or assign them to one of the mstitutes mentioned 1n canon 1274. Regarding the remuneration of
the clerics, the code does not specify that the diocesan norms apply only to visiting clergy: the norms may
also apply to those clergy assigned to the pansh (see canon 551). Nonetheless, 1t appears i keepmg with
the spirit of the code that clerics do not rely on sacramental offerings and stole fees for their sustenance
but rather receive sufficient remuneration to provide for their needs (see canon 281 § 1; see Presbyterorum
ordenzs, 20).” In 1bd.
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The Code addresses the issue of offerngs made on the occasion of the
celebration of the sacraments and sacramentals (c. 1264, 2°). The provincial bishops are
to set the limit on the offerings (oblata) given on this occasion. These are commonly
called “stole fees.” They are not taxes but offerings whereby the faithful contribute to
the support of the Church. The money goes to the public juridic person and not to the
administrator who petformed the task. The Instruction may restate this means of

acquisition of goods.

4.6.1.4 — Goods Derived from the Modification of Parishes

The merger, division and supptession of a parish involve temporal affairs. The
Code of Canon Law provides norms for the distribution of the goods of the parish on
such occasions (cc. 121-123). The Instruction should explamn to administrators that the
norms of these canons will be observed whenever public juridic persons are divided or

arnalgamated.82

82 The Instruction 1s a means whereby the ordmary exercises vigilance over the public junidical
petsons subject to him. Therefore, 1t would be 1ssued for administrators subject to hus authonty. When a
public jundic person 1s divided, determiations about the goods are made by “the ecclesiastical authonty
competent to make the diviston” (c. 122), which 1n the diocese would always be the bishop or a vicar given
a special mandate. Therefore, 1t 1s hughly unlikely that the ordinary would regulate thus matter (a matter
reserved to himself) 1n the Instruction 1ssued for his subjects. Also, the Instruction conveys general norms
for all cases; but canon 122 clearly indscates that the allocation of these goods 1s to be determmed on a
case-by-case basis: “with due proportion 1n equity and justice, after all the circumstances and needs of each
have been taken mto account ” These standards of administrative discretion certainly bind the ordmary to
constder all the details of the particular case before making a determmation.

As for canon 121 (unions), the law itself determunes the allocation of the goods: . .this new
juridic person obtains the goods and patrimonial nights proper to the prior ones ” The Instruction could at
most explain the application of this in the diocese; but again, the Instruction 1s for the admumstrators
subject to the ordimnary, not the ordinary himself. Therefore, the Instruction should at best make reference
to the fact that adminstrators should be awate that the ordinary will abide by the provisions of canons
120-123 when public jundic persons are divided or merged with one another.
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4.6.1.5 — Prescription (cc. 197-199, 1268-1270)

Temporal goods may be acquired through prescription. The Code provides norms
regulating presctiption 1 the Church (cc. 197-199; 1268-1270); and these norms demand
that the cvil law of the place be taken mto account. The Instruction may explam and

apply these norms.

4.6.2 —Administration of Goods

The right to administer the goods of a public junidic person is considered an
essential element of ownership (c. 1254, §1). The law, therefore, provides norms for the
proper admustration of goods (cc. 1273-1289). The Code does not define the act of
admunistration. Authors have generally agreed that admimstration constitutes those
actions directed to preserving Church property, improving property or resources,
managing the collection and distribution of income; keeping accurate records and
propetly reporting income, and expenses to the faithful and the competent authority.”

The competent person to place acts of administration 1s the admnistrator of the
public juridic person recognized by umversal or particular law or the statutes. Universal
law, as already noted above, recognizes as admunistrators of ecclesiastical goods the
Roman Pontiff, the diocesan bishop or his canonical equivalent, the diocesan finance
officer, the pastor of a parish or his canonical equivalent (cc. 118; 1273; 1277; 494, §2;

532). Each of these persons can place acts of admunistration according to thewr

83 See V DE PAOLIS, “I bent temporalt nel Codice di dinitto canonico,” i Monztor ecclestastrcus, 111
(1986), pp 144-145 (=DE PAOLIS “I bem temporal’’), MORRISEY, “Basic Concepts and Prnciples,” p 7,
JJ MYERS “The Temporal Goods of the Church,” in CLS.A Comm, p 870, RENKEN, Church Property, pp
147 and 176
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competency determmed by law. The law provides that each public jurnidic person 1s to

have his own finance council (consibum a rebus oeconomncis) or two financial councilors who

are to assist the admunustrator 1n fulfilling his or her function (c. 1280). The diocesan and

patish finance councils, both mandated by the universal law, assist to fulfill these

functions (cc. 492-493; 537). These councils do not have an autonomous executive

function; rather, they function only mn relationship to the admunistrator of the public

juridic person (cc. 118; 1279, §1).%* The specific ways through which these councils assist

the admumustrator are determined to some degree by universal law and especially by the

statutes of each public juridic person

The Instruction should state that the parish finance council shall perform all the

functions assigned to 1t in the Code (see c. 537) and also observe the following norms:

The advice of the finance council should be sought both for
acts of ordinary admumstration and acts of extraordinary
administration. However, the degree of consultation varies.
For certamn actions of day-to-day admimistration, the pastor
does not need any specific authorization to carty out such
acts but may find 1t helpful to seek the advice of the parsh
finance council even 1n these matters. (For example, while the
purchase of ordmnary amounts of office supplies 1s within the
pastor’s authority, the finance council may provide useful
advice on strategies that reduce the cost of such recurring
purchases);

To review regulatly (at least quarterly) financial reports —
balance sheet, mncome statements, comparisons to budget as
well as prior year results and cash flow analysis;

To give advice mn the management of parish funds and
banking arrangements. The finance council should approve a
new bank account before the pastor would seek a procuration
to open the account;

8 See TJ GREEN, “Shepherding the Pattimony of the Poor Diocesan and Parnsh Structures of

Financtal Admunistration,” i The Jurist, 56 (1996), p 729 (=GREEN, “Shepherding the Patrimony of the

Poor”)
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4. To review the parish annual budget and parish annual report.
They should ordinanly be involved mn the preparation of both
reports, particularly the budget report. After review, the
chatrperson of the finance council 1s to co-sign each report
before 1t 1s submutted to the diocesan bishop;

5. To assess the effectiveness of existing fund-raising programs
and recommend new programs or changes to existing
programs 1if revenues are msufficient. To support parish and
diocesan stewardship programs.

6. To review fundraising activities, such as raffles, bingo, and
concession sales for acquisition of required licenses, support
documentation for tax filings, and actual tax filings;

7. To provide advice on matters requiring proxies by the patish
cvil corporation when 1t 1s incorporated separately;

8. To be knowledgeable on diocesan fiscal policies and norms to
provide advice on mmplementation. To evaluate complance
with diocesan fiscal policies and assist the pastor in meeting
these obligations;

9. To provide advice on what the parish needs to do to comply
with the diocesan Instruction and to make recommendations
with respect to conflicts of interest, protection of
whistleblowers and fraud detection, reporting and prevention;

10. To provide advice on how to use undesignated bequests or
other unbudgeted revenue;

11. To provide advice on hiring and evaluating a business
manager or anyone providing busimess services to the parish.
To provide advice on training that might be helpful for parish
staff;

12. Where possible, help the pastor establish and manage a patish
endowment program. Particularly, help insure that the
purpose of the endowment 1s well-defined considermng the
long-term needs and life of the parish and that any restricted
gifts are first reviewed to assure that the parish can accept the
restriction and, once accepted, that the funds are spent
conststent with the donor restriction(s). Simularly, provide
advice and oversight if an endowment already exists.”

8 See http //www usccb org/finance/
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The statutes of the parish and finance council reflecting diocesan particular law, will
determine the precise way through which the parish finance council is to assist in the
admistration of goods. It is, therefore, strongly recommended that all parishes have
their statutes approved by the diocesan bishop.

Acts of administration at the diocesan level are of three categories (c. 1277),
while the law provides for only two categories for other public juridic persons subject to
the authority of the diocesan bishop (c. 1281). In the next section we shall discuss how

acts of administration should be reflected in the Instruction.

4.6.2.1 — Acts of Ordinary Administration

Acts of ordinary administration are routine acts which occur on a repetitive
basis; they include payment of bills, distribution of salaries and stipends, banking of
receipts, ordinary repaits to property, etc. (c. 1279, §1).% For public juridic persons of the
diocese, the Code has determined that acts of ordinary administration can be placed by
the diocesan finance officer for goods of the diocese (c. 494, §3). He or she does so
under the authority of the diocesan bishop. This implies that he or she must often report
to the diocesan bishop or his delegate, which may be the vicar general or an episcopal
vicar for administration. At the parish level, the pastor or his canonical equivalent is
responsible for placing acts of ordinary administration (c. 532). Parishes that have a
business manager who assists the pastor in the routine acts of ordinary administration in

the parish could be accorded recognition in the Instruction.®” Other public juridic

8 MORRISEY, “Basic Concepts and Puncples,” p. 9.

87 Although such a pansh business manager 1s not recogruzed as an ecclesiastical office 1n the
untversal law, 1t may be an office of particular law or custom. Nonetheless universal law states that even 1f
one 1s not bound to admimistration by title of an ecclestastical office, the person cannot relinquish therr
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persons are to determine in their statutes the competent person to place acts of ordinary
administration.
For public juridic persons subject to the diocesan bishop, the following are

commonly determined as acts of ordinary administration.

4.6.2.1.1 — Routine Purchases, Repairs, and Expenses

The ordinary repairs of property, replacement of damaged parts, and minor
purchases ate consideted acts of ordinary administration. The standard for determining
which purchases or repairs are acts of ordinary administration is the amount relative to
the financial strength of the public juridic person. A determination could be made that
purchases or expenses that are less than ten percent of the monthly income are to be

considered acts of ordinary administration.®

4.6.2.1.2 — Mandating the Opening of Bank Account(s)

The diocesan bishop has the obligation of ensuring that abuses do not creep into
the administration of ecclesiastical goods of persons subject to him (c. 392, §2). One way
of doing so is by the supervision of administrators who ate subject to his authority (c.
1276, §2). The law requires that administrators collect income and set aside money left

over after expenses (c. 1284, §2, 4°- 6°). Through the Instruction the diocesan bishop

function on their own intttative (1289). Furthermore, canon 1282 gives a broad principle when 1t says that
all persons who lawfully take part mn the administration of ecclesiastical goods are bound to fulfill their
duttes 1n the name of the Church m accordance with the norm of law, (ad normam wrs). The pansh
“financial manager” could be considered one of those mentioned 1n canon 1282 However, pastors are to
be aware that such officeholders assist them m their functions as admuinistrators of ecclesiastical goods, but
they do not take their place as the admumistrator of the parish (c. 532).

8 See Cathohe Archdrocese of Ottawa, Instruction, p. 11; see also KENNEDY, “The Temporal Goods of
the Church, [cc. 1254-1310],” in CLSA Comm?2, p. 1492.



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 263
Goods

should mandate a procuration before the opemng of bank account(s) (c. 392, §2). A
procuration 1s an act by which an authority empowers another to perform an act which
ordinarily the latter would not have been able to perforrn.89 Procuration 1 this
Instruction 1s undetstood as a written authornization by the diocesan bishop granted to an
adminstrator to open a bank account in the name of a parish or a diocese.” Bank
account 1s understood as a current or savings account held in a bank or some other
financial mstitution m the name of the parsh or diocese. Concerning the process and

manner of opening and operating bank account the Instruction should stipulate:

1. No one may open an account in the name of the parish or
diocese without official authorization from the diocesan
bishop or his delegate;

2. Goods held m the name of the parish or diocese must be

identified 1n the annual financial statement of account;

3. All administrators must obtamn from the episcopal vicar for
admiustration or any other person designated by the
diocesan bishop the written procuration necessary to make
bank transactions;

4, This procuration 1s required to open any bank account and to
catry out financial transactions with any bank on behalf of the
spectfic public juridic person to which the admunistrator has
been assigned;

5. The procuration 1s usually granted to the pastor; however,
after consultation with the pastor, a procuration could be
granted to the chairperson of the pansh finance council who
then would be authorized to co-sign checks on behalf of the
parish, always mn conjunction with the pastor, and never
without the pastor;

6. Unless otherwise specified, this procuration applies only to
the opening and operation of bank accounts and cannot be
used to take out bank loans on behalf of the parish;

8 See GARNER, Black Law Ductionary, p 1326

N See Cathohe Archdrocese of Ottawa, Instruction, p 36
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7. Separate bank accounts must be kept for:
-the general admuustration of the parish or diocese;
-stipends for Masses not yet celebrated;
-funds held mn trust for a specific purpose.”

4.6.2.1.3 — The Annual Budget and Financial Report to the Faithful

A part of the acts of ordinary administration performed by the admunistrator 1s
the preparation of an annual financial report to the faithful. The Code mandates a
diocesan budget of mcome and expenditure while strongly recommending that
administrators of public juridic persons subject to the diocesan bishops do the same (cc.
493; 1284, §3). The Code requuires admunistrators to give an annual financial report to the
local ordinary who 1s to present such a report to the diocesan finance council for 1ts
review (c. 1287, §1). It also requires that well organized books of receipts and
expenditutes be mamtamed (c. 1284, §2, 7°). The diocesan bishop, through the
Instruction, may mandate administrators, on the basts of canons 1284, §2, 7° and 1287,
§1, may mandate the manner whereby administrators are to submut an annual financial
report of the public junidic person. Based on the presumed expertise of members of the
parish finance counci (c. 492, §1), the Instruction should stipulate that such an organ
needs to review the report before it 1s sent to the local ordimnary.

Particular law 1s to determine the manner 1n which admunistrators are to render
an account to the faithful concerning the goods they have offered to the Church. The
diocesan bishops should 1ssue particular law. This law will be a practical application of

canons 392, §2 and 1276, §2 which require the diocesan bishop to ensure that abuses do

9 See Catholhc Archdiocese of Ottawa, Instruction, pp 41-42
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not cteep into the administration of ecclesiastical goods. A perceived lack of
transparency could certainly be considered as an abuse. Likewise, a lack of proper
reporting to those who donate money to the Church would certainly be an abuse when
this reporting is required by the norm of law.

A budget is understood as a repott of income and expenditures covering a fiscal

year.92 To provide for a uniform method of reporting the Instruction may decree:

1. Each public juridic person, work, and other units functioning
with their own accounting shall prepate an annual budget
covering revenues and proposed expenditures as well as
investments and other soutces of income;

2. A sample form for such budgets can be obtained from the
chancery or the diocesan website;

3. This budget, once duly prepared and approved in
consultation with the parish finance council or diocesan
finance officer, shall be forwarded to the episcopal vicar for
administration;

4. The diocese does not allow for operational deficit funding,
except in the case of major capital expenditures that have
been duly authorized;

5. The annual budget shall be prepared at least two months
before the beginning of the fiscal year;

6. The budget shall be examined and approved by the diocesan
finance council in accordance with the norm of canon 493;

7. No extraordinary expenses foreseen on the budget can be
undertaken before approval of the budget has been received
from the diocesan finance council;

8. At the request of the pastor, the episcopal vicar for
administration may meet with him and the parish finance
council to examine the budget before it is submitted for a
definitive approval;

92 See GARNER, Black Law Dictionary, p. 221.
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9. Unless specifically authorized, sums of money authorized for
expenditure during the financial year cannot be held over for
another year and accumulated with funds foreseen in the
subsequent budget.”

10. The parish finance council chairperson is to co-sign, with the
pastor, any patish loan to acknowledge that the loan has been
discussed with the council;

11. Annually, along with the parish annual report, each parish is
required to send a letter to the diocesan bishop containing:

a. The names and professional titles of the members of
the parish finance council;
b. The dates on which the parish finance council met

during the fiscal year for which the report was
prepared, along with the dates of all meetings since
the end of the fiscal year;

C. The date(s) on which the approved (i.e. by the parish
finance council) parish financial statements/budgets
were made available to parishioners during the
preceding fiscal year and since the end of the fiscal
year. A copy of said published financial
statements/budgets should be provided to the
bishop;

d. A statement signed by the pastor and the parish
finance councill members that they have met,
developed, and discussed the financial statements and
budget of the parish.”

4.6.2.1.4 — Requirement of an Annual Inventory
Administrators are to submit an mventory to the competent authority before
beginning their functions (c. 1283). It would be misleading to think that drawing up an

mventory 1s not part of the functions of administrators, since it 1s an action that has to

9 See Catholic Archdiocese of Ottawa, Instruction, pp. 44-45.

% Nn. 10-11 are taken from USCCB website http://www.usccb.org/finance/.
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take place before they begin their duties.” The stewardship duties of admunistrators
require that they update this mventory and ident:ify the stable and non-stable patrimony
of the public junidic person (c. 1283, 3°). The annual mventory 1s one way of ensuring
that temporal goods legitimately acquired remam 1 the possession of the public juridic
petson (c. 1254, §1). The DPMB states: “He [the diocesan bishop] should see to the
preparation and updating of zuwentores, including photographs, with the description and
appratsal of immovable and moveable goods which are precious or of some cultural
value.”” The Instruction should stipulate the format of entering the inventory. A general

format for the diocese would make it easter for administrators to understand.

4.6.2.1.5 — Taxes
Canon 1263 allows the diocesan bishop to mmpose taxes on those subject to his
authonty under certain conditions. It identifies the “ordmnary tax” that may be imposed
upon public junidic persons subject to the governance of the diocesan bishop. The most
common of such public juridic persons 1s the parish. The Instruction should state:
1. A diocesan tax can be mmposed only on the income of the
juridic person. Excluded from this tax are the lawfully

designated stable patrimony, Mass stipends, and donations
made for a specific purpose (cc. 1267, §3; 1300).”” Income

9 Canon 1283 says before (antequam) taking office or beginnung their function Pethaps the canon
would have been more precise to say as soon as they assume office

% DPMB, no 189, p 208

9 The Holy See was asked whether Mass stipends could be assigned to an msttuttion The
Congregation for the Clergy, which 1s the competent dicastery to address such 1ssues, rephed “We have no
objection as far as the stole fees are concerned, according to the spint of the Motu Proprio Ecclesiae sanctae,
n 8 (AAS, 58 [1966] 757 787) We cannot, however, grant the requested mndult to assign Mass stipends to
the pansh or institution where the Sacraments are celebrated, since 1t 1s part of the letter and the spiat of
the law, to give the Mass stipend directly to the celebrant (can 824 and can 1506 C I C, confirmed by the
rather recent Motu Propnio Furma in Traditione (AAS, 66 [1974] 308-311) 7 In CLSA Roman Reples and
Advisory Oprnzons, Washington, CLSA, 1984, pp 1-2 For further study of Mass offerings, see ] I DONLON,
“Priests’ Remuneration and Mass Stipends,” in CLSA Advsory Openeon, Washington, CLSA, 2003, pp 254-
256 'The same author wrtes “In saying that the priest 1s permutted to accept an offering for a specific
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from investments will be regarded as income to the public
juridic person and therefore subject to the diocesan tax;

2. The “extraordinary tax” can be imposed upon physical
petsons and all juridic petsons but only fora grave necessity.
Examples of grave necessity include cases of exceptional
diocesan needs, e.g., to renovate the cathedral church, to
build a retirement facility for clergy, to establish a seminary,
to provide disaster assistance, etc®

3. The ordinary tax can be imposed upon only public juridic
petsons subject to the diocesan bishop;

4. The purpose of the ordinary diocesan tax is for recurring

diocesan needs;

5. No other authority except the diocesan bishop can impose a
tax upon public juridic persons subject to him. Inferior
administrators of public junidic persons are not competent to
impose a tax upon their subjects;

6. The diocesan tax imposed according to canon 1263 must
always be distinguished from the appeals of canon 1262 and
the special collections of canon 1266;”

7. Another tax that may be imposed upon all juridic persons in
the diocese 1s the seminary tax of canon 264.'°

mntention, the canon gives the priest a night to do so [c. 945]. Insofar as this 1s a night, 1t 1s thus something
that cannot be taken away or restricted. Canon 38, 1t must be noted, poimnts out that an admmustrative act
has no effect insofar as 1t harms the acquired nghts of another or if 1t i1s contrary to the law. This same
canon further notes that only the competent authonty can derogate from the law [Supreme Legislator].
Thus, the canon places limits on one’s exercise of authonty. Any act taken by one lacking the authonty to
do so would be mvalid and without effect Since canon 945, allowing prests to accept stipends for
applymg mtentions to Masses celebrated, 1s universal law, only the Holy See would be competent to
derogate from 1t. The local diocesan bishop would not have the authority to do so.” In ibud., p. 67.

98 See RENKEN, Church Property, p. 95.
% See 1bid , p. 79.

100 The law does not require the diocesan bishop to seek the counsel of the diocesan finance
council and presbyteral council, but 1t may be prudent for him to do so.
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4.6.2.1.6 — Donations for Charitable Purposes

One of the purposes of owning ecclesiastical goods 1s for chanty to the needy (c.
1254, §2). Public juridic persons are established for the purpose of fulfiling the mission
of the Church (c. 114, {1). The law stipulates that the competent authornty, before
establishing public juridic persons, should ensure that the entittes possess the means
which are foreseen to be sufficient to achieve their designated purposes (c. 114, §3).
These means needed to achieve the purpose of the public juridic person are refetrred to
by the law as stable patrimony (cc. 1285; 1291). The prescript of canon 1285 1s intended
to protect the stable patrimony of the public juridic person to ensure that 1t fulfills 1ts
purpose. This explams why the legislator prohibits administrators from making
donations even for chartable putposes from the stable patrimony of the public juridic
person. The Instruction, pursuant to canon 1285, should explamn that once ecclesiastical
goods have been legitimately designated stable patrimony, they are no longer able to be

donated. Giving away stable patrimony 1s an act of ahenation, not admumistration.'”

4.6.2.1.7 — Payment of Expenses for Clerics

Another act of ordinary administration performed by the admuinistrator 1s the
payment for annual retreats for clergy. Canon 276, §2, 4° imposes an annual retreat on
clergy m order to aid the pursuit of perfection of hife. Canon 279, {1 obliges prests to
pursue continuous education after ordination. Paragraph two of the canon oblges the
diocesan bishop to establish particular law to regulate the manner mn which this
continuous education will be pursued. Canon 283, §2 stipulates that clergy are entitled to

fiting and sufficient ttme of vacation to be determuned by both universal and particular

101 Tt 1s our opimon that donations from stable patnmony are to be treated hike alienation and
therefore subject to the norms of canons 1292-1294
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law. Canon 533, §2 1s the universal law that establishes one month as the duration of the
vacation for a pastor and canon 550, {3 stipulates the same for a parochial vicar. Retreat
time 1s not computed among vacation days.

The Code does not specify who 1s directly responsible for the payment of the
annual retreat, continumng education, and vacations. Howevet, canon 384 says that the
diocesan bishop 1s to attend to the priests and take care that they correctly fulfill the
obligations proper to their state. Canon 281, {1 states that clerics dedicated to the
mimstry deserve remuneration which 1s consistent with their condition. Certainly,
payment for the annual retreats, continuous study, and vacation 1s consistent with their
condition. The obligation rests with the diocese to provide the means for clerics to
recewve these benefits. The particular law of the diocese 1s to determine how this
obligation 1s to be fulfilled. With regard to the continued study of prests, however, the
diocese of mcardmation has the primary responsibility. It would be prudent to establish a
diocesan fund to serve such a purpose. Such a goal would be 1n line with the purpose of
ecclestastical goods because education of priests further enhances thewr effective service
mn the prestly mimstry. The Instruction should explain who 1s responsible for these

payments .

4.6.2.2 — Acts of Extraordinary Administration
The term “extraordinary” 1s used to explamn an act that exceeds “the usual,
average, or normal measure ot degree; beyond or out of the common otder or rule.”'”

Consequently, acts are not mn themselves extraordmary, they are, when they are

determined by the competent authority to be so (cc. 1277; 1281, §1). For the diocese, the

102 (GARNER, Black Law Ductionary, p 666
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conference of bishops make such a determmation; for other public juridic persons their
statutes are to make such determination; if they fail to do so, the diocesan bishop
determines these acts. Such a determination is made through proper law (ius proprium) (c.
1281, §2).'” He is to do so if the statutes of the public juridic persons are silent on this
matter. This canon, therefore, presumes that all public juridic persons, whether
established @ sure or ab homune, have their own statutes.'™ In determining the acts of
extraordinary administration for public juridic persons subject to his authority, the

diocesan bishop is to hear the diocesan finance counci (c. 1281).'”

They are usually
considered to mclude acts such as the following: the purchasing of real estate,

involvement in court action, major repatrs, acts whose cost exceeds a certamn amount

103 In our opiiton this would not necessanly be particular law. As a rule, the statutes of the
junidical person define these; this 1s proper law (zus proprium) specific to the person, not particular law (s
particulare) for the diocese. If the statutes are silent, then the bishop determnes such acts after hearing the
finance councdl The canon does not determune the manner in which the bishop must detexmme such
acts—whether by a general act or a singular act

104 Canon 117 says no aggregate of persons or of things intending to obtan jundic personality 1s
able to acquire it unless competent authority has approved 1ts statutes. This canon uses the words obunere
wntendens to hmut such a requirement to only junidic persons established by decree We can mfer from the
wordings of canon 117 that only junidic persons established ab homune require statutes. The mtention of this
canon 1s to mandate all @b homne jundic persons to have their statutes before thewr erection. The
cotresponding CCEO, canon 922, §1 1s mote precse: “Every junidic person constituted by special
concesston of ecclestastical authonty must have 1ts own statutes, approved by the authonty that 1s
competent to set 1t up as a junidic person ” Nowhere m the 1983 Code 1s the same requirement explicitly
mandated for juridic person g zre. Canon 1281, §2 makes no distinction between junidic persons @ zre or
ab bomne. It stmply says that the statutes are to define acts of extraordinary admimstration for public juridic
persons. Consequently, panishes are presumed to have statutes that regulate this matter.

105 DPMB, no. 188, p. 205, says the dectee to be established by the diocesan bishop determining
what constitutes an act of extraordmnary adminstration 1s meant to avoid abuses 1 the administration of
ecclesiastical goods
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established by the diocesan bishop,106 the designation of goods as stable patrimony,

107
etc.

However,

certain acts are generally considered acts of extraordinary

administration. The Instruction should identify the following as acts of extraordinary

administration':

The acceptance or transfer of any right, title, or interest in
real property;

The establishment of any partnerships, joint ventures,
mergers ot legal alliances with any entity or person, the
ownership or operation of a business, or the creation of any
corporate entity including endowments or foundations;

The acceptance of bequests given as a result of vows;

The establishment of or any substantial change in the
purpose or operation of schools or other charitable works
assoclated with the public juridic person;

All actions which substantially affect the marketability or
accessibility of ecclesiastical goods, or other items listed on
the inventory, with particular regard to the stable patrimony;

The expenditure of any amount for the maintenance of the
fixed assets of the public juridic person in excess of an
amount determined by the diocesan bishop from time to
time;

106 DPMB, no. 189, p. 208, states: “He [the diocesan bishop] needs to be aware of the decisions
of the Episcopal Conference concerning acts of extraordmary administration and he should see to their
implementation. The same applies to the condittons for the alienation and leasing of ecclestastical goods ™

107 See RENKEN, Chaurch Property, p. 79; V. DE PAOLIS “De boms Ecclestae temporalibus mn novo
Codice Tuns Canonuct,” in Periodica, 73 (1984), p. 101 (=DE PAOLIS “De bonis Ecclestae temporalibus”).

108 Although we recognize the fact that the defimtion of what constitutes an act of extraordmary
administration would often be made through a proper law established for each public jundic person, we
have decided nonetheless to give this list 1 order to help diocesan bishops 1 the promulgation of
particular law 1 pursuant of canon 1281, §2.
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7. The implementation of all building projects and renovations
having an aggregate cost in excess of an amount determined
by the diocesan bishop from time to time;

8. The renovation or remodeling involving structural changes or
changes of design or building of churches and chapels;

9. The undertaking of defense of any civil litigation on behalf of
any public juridic person subject to the diocesan bishop;

10. Any decision concerning the regulation by appropriate
governmental authorities of the use of real estate, including
preliminary and final approval, planned unit development,

zoning, and substantial changes in compliance with all
applicable building codes.'”

4.6.2.3 — The Acts of Ordinary Administration “More Important” in the Light of
the Economic Situation of the Diocese

Canon 1277 prescribes that the diocesan bishop is to determine for his diocese
those acts which, because of the financial situation of the diocese, are of major
importance. Once the acts have been identified, the diocesan bishop alone or his
delegate can place such acts, albeit after consulting the diocesan finance council and the
college of consultors. This concerns only acts at the diocesan level. The statutes of other
public juridic persons subject to the diocesan bishop may also make a parallel
determination, identifying acts of administration of greater importance in light of the
economic condition of the public juridic person. If they fail to do so, the diocesan

bishop may determine such acts by particular law.

109 See O’BRIEN, “Instructions for Parochial Temporal Admurustration,” p. 122.
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4.7 — Contracts
Canon 1290 gives the general principle to be observed in matters relating to
contracts in the Church. It prescribes that, provided civil law is not contrary to divine
law and canon law, it should be observed in all matters dealing with contracts (cf. c. 22).
A contract is a legal term concerning mutually agreed upon matter. Contracts may
involve alienation, leases, mortgages, etc. The right of a public juridic person needs to be
protected by its administrator in all contractual matter.'"” In order to help achieve this
goal the Instruction should state:
1. Any question of a civil legal order must, without exception,
be directed to the episcopal vicar for administration or the
diocesan finance officer who shall, in consultation with the
diocesan lawyer, seek the appropriate legal advice;
2. No contract shall be entered into or signed on behalf of the
public juridic person without a special procuration to this
effect;
3. No contract for the purchase, sale or expropriation of land
and buildings may be entered into without the mtervention of
the diocesan bishop;
4. Agtreements relating to the use of land (for instance,
easements, rights of way, erection of permanent installations)
require the permission of the diocesan bishop;
5. Agreements relating to repairs, renovations or substantial
changes in existing buildings are subject to the procedures for
acts of extraordinary administration of public juridic person

subject to the diocesan bishop (c. 1281, §1);

0. The leasing of buildings or land is subject to the norms
approved by the conference of bishops (c. 1297);

7. Loans taken out on behalf of the public juridic person require
the prior permission of the diocesan bishop;

119 The capacity of public junidic persons to enter mto contracts 1s rooted m canon law and not n
any civil law provisions which the Code says should generally be observed (c. 22).
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8. The episcopal vicar for administration or the diocesan finance
officer is to be informed as soon as the public juridic person
1s notified that it will be receiving a bequest. Only the local
ordinary can grant permission to accept a bequest with
conditions attached to it (c. 1267, §2); a copy of the will i1s to
be submitted to the episcopal vicar or diocesan finance
officer;

9. The special permission of the diocesan bishop is required to

enter into civil litigation on behalf of the diocese or parish, or
to respond to citation in the name of the diocese or parish

(1288).'"

Three types of patrimonial contracts are easily discernable in the Code: contracts
involving alienation (cc. 1291-1294), contracts mvolving transactions that can worsen the
patrimonial condition of a juridic person (c. 1295), and, finally, contracts involving the
leasing of ecclesiastical goods (cc. 1297-1298). However, other contracts may also
involve other issues mentioned in Book V: those involving insurance policies (c. 1284,
§2, 1°); employment (c. 1286); pious wills (cc. 1299-1301); trusts (c. 1302); and

foundations (cc. 1303—1307).112

4.7.1 — Contracts involving Alienation
Alienation is understood as the conveyance of ownership from one person to

another. It is the transfer of ownership by gift, sale, or exchange.'” Alienation in canon

Wi See Cathohe Archdrocese of Ottawa, Instruction, pp. 56-57
112 See RENKEN, Church Property, p. 242.

113 It 1s 2 commonly held view by authors that whenever ownership 1s lost, alienation has taken
place. It does not matter whether ownership 1s gamned by another public junidic person. If a parish makes a
donation to another pansh, the donating parish loses the ecclesiastical goods and therefore ahienates its
goods. But alienation that 1s regulated by the Code concerns those goods that have been legitimately
designated as stable patnimony (c. 1292). See F.G. MORRISEY, “The Alienation of Temporal Goods mn
Contemporary Practice,” in Studia canonica, 29 (1995), pp. 294-297 (=MORRISEY, “The Alienation of
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law concerns only goods that have been legitimately designated as part of the stable
patrimony (c. 1291). This further reinforces the need for administrators to designate the
stable patrimony of the public junidic persons in whose name they act. Property not
designated as stable patrimony is not subject to the canons on alienation.

The Code of Canon Law gives a detailed procedure to be observed in the
alienation of goods (cc. 1290-1294). As noted above, these procedures pertain only to
ecclesiastical goods that have been legitimately designated as stable patrimony (c. 1291).
Traditionally, immovable goods such as land and buildings are considered stable
patrmony.'* First, the Instruction should state that the following are considered as acts
of alienation:

1. To transfer title of ownership of stable patrimony by
sale, exchange, or gift;

2. To transfer the stable patrimony of one public juridic
petson to another (e.g., from a parish to a diocese,
from one religious mstitute to another, etc.);

3. To prepare for conveyance of part or all of stable
patrimony (e.g., to give a mortgage, an opton,
compromise, settlement, etc.);

4, To use immobilized goods for some purpose other
than that for which they wetre immobilized: e.g.,

a. To convey to other persons, for whom they
were not originally intended, money and
investments if these have become part of
the stable patrimony of the public jundic
petson;

Temporal Goods,”); RENKEN, Church Property, pp. 248-249; KENNEDY, “The Temporal Goods of the
Church, [cc. 1254-1310],” p. 1495.

114 V. DE PAOLIS also says® “Nevertheless, there can be a presumption that immovable goods
constitute stable pattmony.” In De bonis Ecclestae temporalibus: Adnotationes tn Codicem, Liber 17, Rome,
Gregortan Unuversity, 1986, p. 101; see also RENKEN, Church Property, p. 226. The same author states that
some goods may be considered patt of stable patrtmony due to custom (canon 26), and that a presumption
may exist that certain goods like land and buldings which constitute the majonty of mmmovable
ecclestastical goods are part of the stable patrimony of public junidic person
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b. To withdraw, for other purposes, money or
mvestments from the stable patrimony of
a public junidic person;

c. To convey to others money or 1ts equivalent
(e.g., stocks, bonds, bank notes, certificates
of deposit, etc.) received from the sale of
property belonging to the stable patrimony of
the public juridic person;

To convey to others money or securities recetved m the form
of annuities contingent upon payment of certamn annual sums;

To convey money or securities accruing from pious
foundations, Mass foundations, bursaries, endowments,
annuities, etc., particularly so if the obligations have not yet
been acquitted;

To divert money and secunities from the specific purposes for
which they were orginally acquired.'”

277

After identifying acts of alienation, the Instruction needs to outline the procedures to be

observed 1 order to place these acts validly.

4,7.1.1 — The Procedures to be Obsetved in the Alienation of Ecclesiastical

Goods

The Instruction may establish the manner of observing the canonical procedures

for alienation. It may state: In order to provide clear gudelines to be observed when

there 1s a matter of alienation of stable patrimony of the Church the following norms are

to be strictly observed:

1

The mventory of the goods of the parish or public juridic
person shall clearly distinguish those goods which have been
designated part of the stable patrimony of the pamsh or
diocese from other goods used for ordmary adminstration;

1> RENKEN, Church Property, pp 249-250, see also MORRISEY, “The Ahenation of Temporal

Goods,” pp 295 296
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2. The administrator competent to alienate diocesan property 1s
the diocesan bishop with the consent of the diocesan finance
council and the college of consultors (c. 1292, §2); for a
parish, the pastor (or his canonical equivalent) 1s the
competent authority (c. 532). The statutes of other public
jurtdic persons are to determine persons competent to
alienate property; if such a determination 1s not made, the
Instruction should empower the diocesan finance officer to
do so only after recerving the consent of the diocesan bishop
(cf. c. 1278);

3. When 1t 1s foreseen that alienation of stable patrimony will
take place, the matter must first be brought to the attention
of the episcopal vicar for administration or the diocesan
finance officer;

4, When the value of goods to be alienated falls within the
minmum and maximum amount determined by the
conference of bishops, the competent authornty to give
permission 1s the diocesan bishop after recewving the consent
of the diocesan finance council and the college of consultors;
for other public junidic persons not subject to the diocesan
bishop, the competent authornty 1s determined in their
statutes (c. 1292, §1);

5. Consultation shall be made with the parish or diocesan
finance council;

6. An evaluation shall be made by the diocesan civil lawyer to
ensure that all civil formalities are observed;

7. Requests for permission for an act of alienation of
ecclesiastical goods shall indicate that the prescriptions of
canons 1293-1294 have been observed: namely, that there
must be a just reason for the transaction, such as urgent
necessity, evident advantage, or a religious, chantable or other
grave pastoral reason; there must be an evaluation 1n writing
by at least two experts of the goods to be alienated; the
money obtamned must be carefully invested for the benefit of
the Church, or prudently expended according to the purposes
of the alienation;

8. Any request made by a pastor to alienate goods must be
accompanted by an extract of the mmutes of the pansh
finance council whete such a transaction was discussed and
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approved.116 If the amount exceeds the maximum determined
by the conference of bishops, the permission of the
competent discatery of the Holy See is required.117 Mortisey
advises that the following information be included with the
request for permission to the Holy See:

a. A bref history of the asset; attached mtentton of donors, ctvil
considerations (e.g , as an historic structure); perhaps, a
map of the property;
b. Explanation of the just cause for alienation (canon 1293, {1, 1°);
c. Written evaluation by at least two experts (canon 1293, §1, 2°);
d. Notatton on observance of any precautons prescribed by

legitimate authornty (canonical and civil) (canon 1293, §2);

e Attestation of the consent of the approprate bodies, likely
demonstrated through minutes of meetings (canon 1292, §1);

f. A statement regarding divisible goods, 1f applicable (canon 1292,
§3);

g The offer to purchase, if available (see canon 1294, §1);

h. An explanation why the asset 1s being alienated for a price lower

than its appraised value, 1f applicable (canon 1294, {1, see canon
1293, §1, 2°);

1 A statement explaining what will be done with the money to be
recetved (canon 1294, §2),

) A statement regarding the observance of secular formahities (see
canon 1296) 118

116 See Catholie Archdrocese of Ottawa, Instruction, pp. 36-37

17 PB, art. 98 stipulates that the Congregation for Clergy 1s competent to grant permisston for
allenation of ecclestastical goods whose value exceeds the maximum amount established by the conference
of bishops. In matters affecting mstitutes of consecrated lhfe, the Congregation for Institutes of
Consecrated Life and Societies of Apostolic Life 1s competent (see PB, art. 108). The Congregation for the
Evangelization of Peoples 1s competent in the same matter for mussion terntornies (see PB, arts. 85-92) Ina
letter from the Apostolic Pro-Nuncio to the Uruted States to the president of the National Conference of
Catholic Bishops of United States, he communicated the concern of the competent congregation regarding
the requirement of permission for valid alienation: “Under date of January 13, 1988, the Cardinal Prefect
of the Congregation for Clergy has asked me to brnng the following matter to your attentton It has
recently been noted that some dioceses m the United States have not been requesting the necessary
authornization from the Holy See 1 order to alienate ecclesiastical goods whose value exceeds the approved
maximum amount of one million dollars. Cardinal Innocent, requests that you kindly advise all the Bishops
mn this regard, keeping in mind that the stipulation of canon 1292, §2 clearly indicates that such permission
1s requited for valdity.” In CLD, vol. 12, pp 750-751.

118 See MORRISEY, “The Alienation of Temporal Goods,” p. 298. N.P. CAFARDI gives a stmular
list 1n “Allenation of Church Property,” in K.E. MCKENNA, L.A. DINARDO, and J.W POKUSA (eds.),
Church Finance Handbook, Washington, CLSA, 1999, pp. 256-257.
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Canons 1292-1294 lay down the conditions that must be fulfilled in order to
alienate ecclesiastical goods.'"” We shall discuss some key terms mentioned in the canon,
terms such as - the value, assessment by experts, a just cause, full disclosure to the
competent authority, informed consent, and the use of the proceeds:

The value - In order for the norms on alienation to apply, the value of the
ecclesiastical goods must exceed that which has been determined by the particular law
promulgated by the conference of bishops of the territory (c. 1291). If the value does not
exceed the minimum determined by the particular law, such an act would not be subject
to canonical formalities required for validity.'”’

The Code distinguishes three categories of alienation: those which are below a
minimum prescribed amount; those between the minimum and the maximum; and
finally, those above the maximum (c. 1292). In each case, the required permissions will
vary according to the category in which the transaction falls.”' If the value is below the
minimum, the administrator is able to carry out such a transaction without any
permission. If the appraised amount is lower than the minimum and the goods are sold
at a higher price, no permission is required.'?

The Instruction should stipulate that the above list be provided to the diocesan

bishop before he grants permission even for alienation not exceeding the maximum

119 The discipline of canon 1292 binds for validity. The conditions mentioned m canons 1293-
1294 bind for liceity only, not validity.

120 See MORRISEY, “The Alienation of Temporal Goods,” p. 303.
121 See 1bid.
122 See PONTIFICAL COMMISSION FOR THE AUTHENTIC INTERPRETATION OF THE CANONS OF

THE CODE, Response, 24 November 1920, m 445, 12 (1920), p. 577, English translation 1n CLD, vol. 1,
pp- 729-720.
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amount determined by the conference of bishops.'” It would also be prudent to have
this in the statutes of the juridic person and the civil articles of incorporation as well (cf.
c. 1295). The Instruction should also note that when the competent authority grants
permission for an act of alienation, this authority does not assume eventual economic
responsibility for the alienation. The authority guarantees only that the alienation 1s in
accord with the finality of ecclesiastical goods.

The value of a property changes over time. In view of this, the Instruction
should determine the criteria for determining the value of property to be alienated.
Motrisey gives possible criteria: (a) the original cost; (b) the declared value of the
property for taxation purposes; (c) its replacement or insurance value; (d) its depreciated
value; and (e) its market value. Canon 1294, {1 stipulates that property should not be
alienated below the valued amount.”™ The Instruction should establish norms for
alienating goods less than the valued amount. It should state that the explicit permission
of the diocesan bishop 1s required.

Assessment by experts - The Code calls for the assessment of at least two experts
when the value of property to be alienated exceeds the minimum amount fixed by the
conference of bishops (c. 1293, {1, 2°). This requirement is for liceity. The Code does
not say who may be an expert, but it is generally accepted that this refers to professionals
whose knowledge about the matter can give a reliable assessment of the value of the

property.”” Renken remarks that these experts must be persons of honesty and integrity

123 See PONTIFICAL COUNCIL FOR THE INTERPRETATION OF LEGISLATIVE TEXTS, Nota La
funzione dell’autorita ecclestastica sut beni ecclesiastict, 12 February 2004, in Communicationes, 36 (2004), pp.
24-32.

124 See MORRISEY, “The Alienation of Temporal Goods,” p. 304.

125 See 1bid.
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and competent in the matter about which they are making an appraisal.126 D.]. Ward
states:

There 1s no defimitive answer as to who may or may not be an expert.
Since the opimion of at least two different experts 1s required, the practical
determination of who should be an expert must be considered mn light of
the cost factor. The Apostolic See has accepted as experts the financial
auditors of a junidic person if the auditors have had a long history with the
juridic person. The local property tax valuation should be acceptable if
this 1s given at the fair market value or the percentage of the fairr market
value s stated.!?’

The Instruction should determine in more specific terms who may be considered an
expert for purposes of alienation.

A just canse - In seeking permission for alienation, admmistrators are also required
to have a just cause. Canon 1293, {1, 1 gives a possible list of just causes, such as urgent
necessity, evident advantage, or a religious, charitable or other grave pastoral reason.
This requirement of a just cause is for liceity. The law adds that a determination be made
about what will be done with the proceeds that accrue from alienation before embarking
on the act of alienation itself (c. 1294, §2).

Full disclosure to the competent authority - The law requires administrators to make full
disclosure when seeking the permission of the competent authority. Failure to disclose
fully what had already been alienated renders the permussion granted invalid and,
consequently, the alienation will also be invalid (c. 1292, §2)."® For parishes, the
permission of the diocesan bishop will be required; he may decide to make further

enquiries before granting such permission.

126 See RENKEN, Church Property, p. 278.

127 D.J. WARD, “Temporal Goods,” 1n JOYCE et al, CLSA, Procedural Handbook for Institutes of
Consecrated Lafe and Soceeties of Apostole Lafe, Washmgton, CLSA, 2001, p. 205.

128 Thas 1s practical application of canon 63, §1 that requires a factually true reason for requesting
a rescript. In ordet to uphold this truth-value the canon forbids both subreption and obreption. Either
withholding the truth or lying about the truth constitutes fraud (dofus) (c. 125, §2).
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Informed consent - The law requires that those who are to give consent to the
diocesan bishop be thoroughly informed before they do so (c. 1292, §4). The Instruction
should specify the method for ensuring that thorough information concerning goods to
be alienated is passed to the members of the diocesan finance council and college of
consultors. The administrator may be required to present a detailed description of the
item to be alienated, its value, the reason for its alienation, consultations with experts,
etc. Those who are to give consent should have this information available to them prior
to the meeting of the council.

The use of the proceeds - The Code requires for liceity that administrators carefully
invest proceeds accruing to a public juridic person (c. 1294, §2). In the same light,
proceeds from alienated goods should be carefully invested pending their use for the

designated purposes.

4.7.1.2 —Contracts Involving Leasing

The leasing of property is different from alienation because there is no loss of
ownership. In leases, one retains the ownership and grants use of the property to
another party for a determined period of time in exchange for some benefit or payment.
At the end of the lease period, the exclusive right reverts to the owner. Consequently,
the various levels of permission required for alienation do not apply to leases.'”

The Code obliges the conference of bishops to establish norms to regulate the

leasing of ecclesiastical goods in its territory (c. 1297). The canon distinguishes between

129 P.I.. GOLDEN, “Leasing Church Property Owned by a Religlous Institute,” m A. ESPELAGE
(ed.), CLSA Adysory Oprnions, 1994-2000, Washington, CLSA, p. 341. Another author defines lease as “a
contract by which, 1n exchange for compensation-usually monetary m nature-one of the contracting parties
1s obligated to provide the other with the use and enjoyment of something.” In J. MENTECON, “Contracts
and Especially Alienation,” in ExComm, vol. IV/1, p. 146.
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norms on leases propetly speaking and norms pertaining to the permission to be granted
by competent authority.””” Such norms will take into consideration the civil law in effect
in the territory. Canon 1298 forbids administrators from leasing ecclesiastical goods that
are not of little value to their relations up to the fourth degree of direct and collateral line
of consanguinity or affinity.”” Each diocesan bishop should establish further norms
concerning this matter, especially if the civil law is at variance with the norms of the
conference of bishops.

The Instruction should stipulate the specific ways the permission to lease
ecclesiastical goods would be obtained. It would be prudent if the Instruction directed
that administrators consult their finance council and the diocesan finance officer (or
episcopal vicar for administration, if there is one) before requesting the permission. Such
consultation will help to determine if it is necessary to lease the property and what
advantages or liability may result by doing so. The Instruction should also require
administrators to present to the diocesan bishop or his delegate the details of the

contract before entering the lease.

4.7.1.3 — Contracts that Threaten the Patrimonial Condition of a Public Juridic
Person

Canon 1295 establishes that those contracts which may threaten the patrimonial
condition of public juridic persons are subject to the canons on alienation (cc. 1290-
1294). These contracts are certainly different from alienation because there 1s no transfer

of ownership in such a case. In canon 1295 transactions, ownership, though not lost, 1s

130 See J. MENTECON, “Contracts and Espectally Alienation,” 1n ExComm, vol. IV/1, p. 146.

131 Canons 108-109 determune the degrees of consangunity and affinuty. See ].P. MCINTYRE,
“The Canonical Condition of Physical Persons,” m CLS.A Comm?2, pp. 148-149.
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threatened. Renken writes: “Alienation focuses ad extra - on passing an ecclesiastical
good to another; a transaction governed by canon 1295 focuses ad intra - on protecting
ecclesiastical goods which one wishes to retain as stable patrimony.”"” The same author
notes that, because of the diverse circumstances throughout the world, 1t is impossible to
identify canon 1295 transactions for every public juridic person. What is threatening in
one time and place may not be so in another time and place.'”’

The Instruction should stipulate that the patrimonial condition of a public juridic
petson includes an evaluation of whatever is necessary for 1ts sustenance, and whatever
could damage the fundamental means of sustenance. An evaluation of threatening
contracts will necessarly consider everything that the public juridic person needs to
achieve its designated purpose (c. 114, §3). Giwven the understanding of stable patrimony
as those things necessary for the existence or survival of the public junidic person to
fulfill 1ts goal, any transaction that is reasonably judged to threaten the stable patrimony

134

of a public juridic person is a canon 1295 transaction.”” Morrisey identifies three

132 RENKEN, Church Property, p. 282. KENNEDY also says that canon 1295 transactions are
different from acts of allenation: “While canon 1295 transactions are subject to the same norms that
govern alienation, the wording of the canon makes clear that canon 1295 transactions are not acts of
ablenatton. This 1s also evident from canon 1267, §2 which acknowledges the possibility that 1 some
circumstances, canon 1295 applies to an act of acguesitzon of temporal goods, a matter far different from an
act of alienation.” In “The Temporal Good of the Church, [cc. 1254-1310],” 1 CLSA Comm2, p. 1504
[emphasis 1n the onginal]. ML. ALARCON holds a shightly different view when he says that canon 1295
transactions are acts of alienation. He remarks that the Code “provides a criterion whereby a potential act
of altenation can be identified: the juridical person might be left n a worse patrimontal situation, because
of the quality of the goods removed from the patrimony or because of their value mn relation to the total
value of the patrimony 1n general. In the same way, 1t would be necessary to determme whether the goods
that replace the ones alienated can be considered to be patrimonial compensation or to have caused a loss,
once the purposes of the alienation have been fulfilled.” In “Book V: The Temporal Goods of the
Church,” m CCLA, p. 1003. For a detatled summary of the views of several authors on this 1ssue see, V.
De Paolss, I bent temporals della Chiesa, Bologna, Dehontane, 1995, pp. 212-221.

133 See RENKEN, Church Property, p. 282.
134 See KENNEDY, “The Temporal Good of the Church, {cc. 1254-1310],” mn CLSA Comm?2, p.

1505. F.G. MORRISEY notes that acts which can worsen the patnmonial conditton of a jundic person
mvolve potential loss of ownership, control, or sponsorship. See “Ordinary and Extraordinary



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 286
Goods

important criteria for determining such transactions that could be incorporated into the
special instructions for administrators: (a) loss or diminishment of “ownership”; (b) loss
or diminishing of sponsorship; (c) loss or diminishing of control."”” Given these criteria,
the Instruction should identify the following as canon 1295 transactions:

1. Leasing of ecclesiastical goods for a long period of time ;

2. Establishing mortgages;

3. Granting an easement;

4. Assigning administration of ecclesiastical goods for a long
period of time or in perpetuity;

5. Any transfer by which a real right over ecclesiastical goods 1s
assigned to a third party—e.g.,, when a Church work 1s
entrusted to a corporate board without the appropriate
powers being reserved to ecclesiastical authority to direct its
phiosophy and mission, and to intervene at other moments
when important decisions are being made;'*

6. Using ecclesiastical goods as collateral for loans;
7. Making a loan;

8. Renegotiating loans;

9. Acceptance of non-autonomous foundations."’

Admunsstration: Canon 1277, 1 The Jurist, 48 (1988), p. 736; idem, “The Alienation of Temporal Goods,”
p 311.

135 See MORRISEY, “The Alienation of Temporal Goods,” p 298.
136 See Catholic Archdeocese of Ottawa, Instruction, p. 13.

137 Some acts of extraordinary adminstratton could also be acts that would threaten the
patrimomal condition of the public junidic person. Such acts must therefore require the permission of the
competent authornty stipulated 1 canons 1291-1294. Faitlure to obtain this permission will render them
mnvalid even though they may have fulfilled the conditions required for acts of extraordinary administration
(cc. 1277; 1281). See RENKEN, Church Property, p. 282.
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4.7.2 — Contracts Involving Labor Issues

Canon 1286 states that administrators are to observe meticulously civil law mn
matters relating to labor issues and social policy. However, they are to always keep in
mind the principles handed on by the Church. Administrators are also to pay a just wage
to enable employees and their dependants to live a decent life. In order to achieve this
goal, the diocesan bishop may help administrators to ensute that they are fulfilling this
obligadon. The obligation to pay just wages to employees is incumbent upon the public
jutidic person that hires such employees. The diocese has no obligation to pay for
employees of the parish. This is based on the basic understanding that the diocese and
the parish are distinct public juridic persons. Labor issues concern administration; the
Code rightly puts the obligation on the public juridic person for whom the employees
labor (c. 1286).

The Instruction should explain what is meant by labor contract and employment.
Labor is a term that refers to work, services, or toil for wages."”® Such issues often
involve a contract between the employer and employee. A contract is “an agreement
between two or more persons which creates an obligation to do or not to do a particular
thing.”"” A contract of employment is defined as an agreement between an employer
and an employee in which the terms and conditions of one’s employment are
provided.™ The contract will be between the public juridic person and the laborer. In

entering the contract, the administrator of the public juridic person seems to have a dual

138 See GARNER, Black’s Law Ductionary, pp. 952-953.
139 Thd., pp. 318-319.

140 See 1bid., p. 321.
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responsibility. One is to ensure that the rights of the public juridic petson ate protected
and the contract is of benefit to it; the othet is to ensure that the contract respects the
dignity of the human person as identified in the teaching of the Church.

The Fathers of the Second Vatican Council emphasized the need for the pastots
of the Church—including those who are administrators—to ensure that the conditions
of life of all who serve the Church are respected as far as possible, always observing the
requirements of justice, equity and chanty with due regard for their families.'"
Consequently, canon 1286, 1° obliges administrators to ensure a just wage to wotkers
which allow them to provide a decent life for their dependents.'*” Other canons in the
Code also make mention of this 1ssue: the Church acknowledges that it 1s bound to offer
just remuneration and good working conditions to priests and deacons (c. 281), to lay

persons in professional services (c. 231, §2), and to religious (c. 681, §2).'*

141 See 44, no 22,1n.4AS, 58 (1966), p 837, English translation m FLANNERY1, p 788.

142 Canon 1286, 1° has 1ts source in CIC/ 17, c. 1524; P1US XI Encyclical Letter Quadragesimo anno,
15 May 1931, 1in .AAS, 23 (1931), pp. 200-201, 1dem, Encyclical Letter Dawnz redemptorss, 19 March 1937, in
AAS, 29 (1937), pp. 65-106; P1Us XII Radio Message II Santo Natale ¢ la wmanita dolorante, 24 December
1942, n _A4AS, 35 (1943), pp. 9-24; JOHN XXIII, Encyclical Letter Mater ¢z Magstra, 15 May 1961, m .4.A45,
53 (1961), pp. 401-464, and Second Vatican Council, 44, no. 22; and G, no. 67. For an in-depth study of
the social teaching of the Church m relation to just wages as requred by canon 1286, 1, see A.M
EZENWA, Ecclestal and Nygerian Legal Perspectives on Employment of Workers: Application of Canon 1286, 1°, JCD
thests, Ottawa, Saint Paul Umversity, 1999, especially pp. 71-125 (FEZENWA, Ecclesial and Nigerran 1egal
Perspectrves on Employment of Workers).

CIC/17, c. 1524 gives details of what 1s expected of the administrator: “All, and especially clerics,
religious and admunistrators of ecclesiastical goods must, 1n hiring workers, give them respectable and just
compensation; employers must also see to 1t that they are free to perform their religious duties at a
conventent hour; they shall make no arrangement that will interfere with the worker’s duties to their
families and practice of thrnft, and shall not impose on them work which 1s heavier than their strength can
bear, or which is not suited to thetr age or sex.” One commentator noted that thts canon undetscores, on
the one hand, an example to be set of a truly rehigious interpretation of wotk and prayer; and on the other,
the wortld 1s to be shown that the Church 1s opposed to slavish drudgery, but not to wholesome soctal and
domestic pursuits. See C.A. BACHOFEN, A Commentary on the new Code of Canon Law, 3 ed., vol. VI, Samt
Louts, B. Herder Book Co., 1931, p. 585

143 See BEZENWA, Ecclestal and Nuigerian Legal Perspectrves on Employment of Workers, p. 71
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4.7.2.1 — Insurance Policies
The Code obliges administratots to exetcise vigilance so that goods entrusted to
them are protected, and they are to do so by taking out insurance policies (c. 1284, §2, 1).

In order to implement the prescription of this canon the Instruction should state:

1. Every public juridic person subject to the diocesan bishop
must be part of the diocesan Insurance Plan and see that its
goods are fully insured through this master plan;

2. Depending on the nature of the property involved, insurance
shall either be in the form of a replacement policy, or in a
coverage for value policy. The form of insurance shall be
determined in consultation with the episcopal vicar for
administration and the diocesan lawyer;

3, Special insurance shall be taken out to cover potential
liabilities;
4. Any individual or group insurance policy taken out in

addition to the diocesan Insurance Plan shall be approved
beforehand by the episcopal vicar for administration, only
after receiving the consent of the diocesan bishop;
5. A listing of insurance policies particular to a parish or work,
shall be included in the annual report and listed in the parish
inventory.'**
4.7.2.2 — Employment Contracts and Dismissal of Employees
One of the purposes of ecclesiastical goods is to pay for the wotks of the
apostolate (c. 1254, §2)."* The hiring of workers to fulfill the purpose for which the

juridic person was established is carried out by the administrator. '*°

144 See Catholic Archdiocese of Ottawa, Instruction, pp. T7-78.

145 EZENWA 1s of the view that canon 1286,1° refers to more than the administrator mentioned 1n
canon 1279, {1: “However, in view of the soctal teachungs of the Church, canonical traditton, and the spirit
of the prnciples enunciated 1n the Second Vatican Council, 1t 1s our opinton that a broad mterpretation,
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E. Reissner cautions admunistrators who may be clerics or religious on being

unrealistic concerning remunerating lay employees. According to him a

possible danger exists, however, when the employer 1s a priest or a
religious. This 1s almost always the case among administrators of Church
property. By teason of their state of life, priests and religious are most
often more removed from the economic pressutes which are felt by other
employers, and indeed, by their employees. Prests and sisters do not have
the direct and personal expenences of family responsibility [.. ]. For these
reasons, 1t 1s necessary that they take special care to guarantee that their
wage policy 1s not antiquated and unrealistic.!+

The duty of the diocesan bishop 1s to ensure that the dual role of the administrator
underscored in canon 1286, 1° 1s fulfilled. Administrators also have the task of ensuring

that the approprate civil insurance (health, liability, etc.) coverage is provided for

which involves all those who are employers i the Church, either through ordimary or delegated power, fall
within the meaning of adminustrators mentioned in the canon [1286, 1°], provided they are Church
agencies operating within the law and working towards the objectives stated n ¢ 1254 ” In 1bid, p. 99

146 The opimions of authors are divided as to whether this canon 1s a particular case of
canomization of civil law. J.M. HUELS 1s of the view that the Code does not intend the canomization of civil
laws on labor but rather their recogmtion In other words, the applicable civil effects are recogmized by
canon law without beimng mcorporated mto the canonical system. “Recogrution of the civil law does not
eliminate the possibility that, 1n mdividual mnstances, competent church authonties may determine that a
certain civil law should not be observed if 1t would harm the interest of the Church.” In “Ecclestastical
Laws,” in CLSA CommZ2, p 85 For T. MOLLOY, the ctvil laws on labor are incorporated mto canon law:
“A strong argument can be made that thus canomzes cvil labor laws and that the civil law of the place
regarding labor relations 1s now incorporated mto and has become part of Canon Law.” In “The
Canonizattion of Crvil Law,” 1n CLSA Proceedings, 46 (1984), p. 44; EZENWA, 1n a similar way, holds the
opinton that canon 1286, 1° canonizes civil law: “We are inclined to the optuon that ¢ 1286, 1° canonizes
cvil law, 1n view of the wording of the canon which requures that the civil laws on labour and social life be
‘obsetved meticulously.”” In Ecclestal and Nigerran Legal Perspectives on Employment of Workers, p. 116. We are
of the view that this 1s a partial canonization of civil Iaw on labor. Canon 1286, 1° mcorporates civil laws
that are consonant with the social teachung of the Church. To hold that 1t does canonize evety civil law on
labor would lead one to conclude that even civil labor laws that are intrinsically unjust ate canomized by the
canon. Whenever the Code of Canon Law adopts civil laws, 1t does not intend a sweepmg observance but
cwvil laws must always be subject to the conditions mentioned 1n canon 22.

PAUL VI 1n one of his address to the Roman Rota, noted that admunistrators are not allowed
to follow civil laws which violate Chrstian moral prnciples. He asserted that the law of the Church must
always emphasize the supernatural mussion of the Church which cannot be hmited by any secular
authorty. See “Juridical Structures in the Life of the Church,” in The Pope Speaks, 22 (1977), p. 175. For
example, the social teaching of the Church acknowledges the equality of all persons (GS, no. 29); any civil
law on labor that creates wage dispanty for the same job on the basis of race or sex or creed will not bind
adminsstrators. See NATIONAL CONFERENCE OF CATHOLIC BISHOPS [OF THE UNITED STATES],
“Economic Justice for All: Pastoral Letter on Catholic Soctal Teaching and the U S Economy,” no. 353, 1n
Orzgins, 16 (1986-1987), p. 446.

W E.A. REISN, Canontcal Employer-Employee Relations, Canon 1524, Canon Law Studies, no. 427,
Washmgton, Catholic University of Amernca, 1964, p. 70.
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employees 1f this 1s not provided for by the government (see, for mstance c. 1284, {2,
1°).
The Instruction should decree the following:

1. For the purpose of this Instruction an employee may be
regarded as anyone not incardmated into the diocese and
working for the diocese or any other public juridic person
subject to the diocesan bishop;

2. No person may be employed 1n the name of the diocese or
parish without having a legal signed contract;

3. Such a contract shall cover, among other things, the duration
of the period of employment, the job description, the person
to whom the employee 1s accountable, the accountability and
evaluation of performance, possible renewal of the contract,
termination of employment, etc.;

4. Contracts shall be entered mnto on behalf of the diocese by
the diocesan bishop or episcopal vicar for admimstration; at
the parsh level, the pastor of the parish acts on 1ts behalf;

5. Before employing anyone at the parish or diocesan level, the
episcopal vicar for adminstration or the diocesan finance

officer 1s to be consulted;

6. In all employment contracts, the applicable norms of civil law
shall be duly observed as far as possible (c. 1286);

7. Befote an employee 1s dismussed, the episcopal vicar for
admmustration or the diocesan finance officer and the
diocesan lawyer are to be consulted. Proper procedures shall
be observed 1 every case and legal advice obtained before
any action 1s taken.'*

4.7.2.3 — Pension Plan for Lay Employees
The public juridic person has a canonical obligation to provide a pension plan for

its employees (c. 231, §2). The canon says that lay persons who permanently or

temporarily devote themselves to the service of the Church have a night to their social

148 See Cathohe Archdiocese of Ottawa, Instruction, pp 65 66
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provision, social security, and health benefits. This obligation rests on the public juridic
person that employs such lay persons.

The Instruction should mandate that administrators ensure the observance of the
norms of canons 231 and 1286."" It should place limits on employment when the public
jutidic petson is unable to meet the obligations. Such a restriction would be in line with

the ordinary’s vigilance duty established by canon 1276, §1.

4.8 — Remuneration of Clerics

We have decided to treat clerics separately because the terms of employment of
canon 1286 do not always apply to them. They are not employees of the public juridic
petson (diocese or religious institute). The Code identifies the decent support of clergy
as one of the principal purposes of owning ecclesiastical goods (c. 1254, §2). The
diocesan bishop has a special responsibility towards the clergy incardinated mn the
diocese. He is to ensure that provision is made for their decent support and social
assistance, according to the norm of law (c. 384)."*° Canon 281, §1 says that clergy are to
be remunerated. DPMB says the propetr temuneration of priests will discourage them
from seeking additional income through activities outside their ministry, which might

well obscure their chosen state of life and reduce their pastoral and spiritual activity.151

149 EZENWA temarks that this canon relates to religious when they work 1n their mstitute smce
religious cannot be employees within the mstitute where they made their rehiglous profession.
Furthermore, canon 670 provides that mstitutes must supply the members with everything necessary mn
accordance with the constitutions to fulfill thewr vocatton. However, canon 1286, 1° applies to religious
when they take up employment outside the mstitute of profession. See Ecclesial and Nigersan Legal Perspectrves
on Employment of Workers, p. 111. The same prnciple applies to diocesan priests working 1n their dioceses of
mcardmation. They are not employees of their diocese; however, when they take up employment 1n cvil
mstitutions ot outstde their dioceses, then canons 231 and 1286, 1° would apply.

150 DPMB, no. 191, p. 209, states: “The diocese should be tesponsible for the remuneration of clerics
who offer service for the benefit of the diocese, through the establishment of an mstitute or special
foundation for collecting goods and offenings from the faithful, or through some other means.”

131 See 1bid., no. 80, p. 89.



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 293
Goods

The Instruction should address the manner of fulfilling this broad responsibility
of the diocesan bishop:
1. The diocese shall be responsible for remunerating clergy who
are incardinated (cc. 281, §1; 1274, §1);
2. The salary scale shall be based on the years of ministry. A

scale of 1 to 10; 11-25; 26-50; 51 and above is to be observed
(hete the diocesan bishop may establish the amount to be

paid to the clergy);

3. Other factors (such as the financial situation of the parish)
will also be observed in computing the just remuneration of
clergy;

4, Parishes are to ensure that the cletgy who have been assigned

to them are justly remunerated according to the scale
determined above;'*

5. Clergy who are engaged in other employment that may be
generating enough income to pay for their needs may not be
entitled to the determined remuneration in the diocese. Such
persons are to discuss their income with the episcopal vicar
for administration or the diocesan finance officer to establish
the manner of remuneration;

6. Parishes who are not able to pay a just remuneration to their
clergy shall be assisted by the diocese from the fund
established in accordance with canon 1274, 1.

4.8.1— Assistance to Priests in Need
Priests who, due to illness or other factors, are unable to assume the
responsibilities of the ministry, but are not yet eligible to benefit from the clergy

retitement fund shall be taken care of in the following manner (c. 281, §§2-3). A group

insurance plan entered on behalf of the clergy of the diocese may be established:

152 The diocesan bishop may mandate panshes to remunerate pnests who are assigned to them.
Parishes that ate not able to fulfill this obligation are to be assisted by the diocese.
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1. A priest who 1s unable to assume the responsibilittes of
ministry shall first bring the matter to the attention of the
diocesan bishop;

2. If necessary, one or more medical certificates shall be
provided, explaming the nature of the situation to the
diocesan bishop;

3. After assessing the situation the diocesan bishop 1s to decide
if the priest may recewve payments from a fund set aside for
this purpose e.g., “Puests’ Compensation Fund.”;

4, Other needs of the priest, such as money to cover lLwving
arrangements, special expenses, etc., shall be brought to the
attentton of the episcopal vicar for admunistration or the
diocesan finance officer, who 1s to subsequently make
recommendations to the diocesan bishop for an approved
amount,

5. A prest who has sufficient personal funds to cover the
sttuation would be expected to provide for his own needs so
that the fund can come to the assistance of those who are
truly 1n a situation of need,

6. If the mncapacity to assume ministry 1s not based on a medical
situation, but on other factors (such as legal 1ssues), particular
arrangements shall be made with the diocesan and the
episcopal vicar for administration or finance officer on an
individual basss."

7. All diocesan clergy incardinated in the diocese are to
contribute 6% of their gross salary to a fund to be called
“Diocesan Compensatton Fund”; likewise the parish or the
public juridic person where the clergy works shall pay 12% of
the gross salary to this fund.
4.8.2 — Pension Plan for Clerics
The Code mandates the provision of social assistance to clerics in special need

because of old age, illness or incapacity (c. 281, §2)."** Canon 538, §3 stipulates that the

diocesan bishop 1s to provide suttable support and housing for retired pastors observing

153 See Cathohe Archdrwocese of Ottawa, Instruction, pp 38-39

154 See 1ibid , no 80,p 90
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the norms established by the conference of bishops. Canon 1274, §2 provides an
optional means of fulfilling this obligation. Where such social provisions have not yet
been arranged, the conference of bishops 1s to establish an mstitute which provides
suffictently for the social security of clerics. In some civil law jurisdictions, this 1s taken
care of m the form of a national health care plan for all citizens and also a national
pension plan. The obligation mentioned n canon 1274, §2 persists only where there are
no other provisions. However, the Code does not prohibit making supplemental
provisions when there 1s a government plan. Having a social security plan for priests
helps to keep them more focused for the mimstry. The lack of such a provision could
constitute an unhealthy distraction to their rendering effective service.

When there 1s a diocesan pension plan, the Instruction should mandate priests to
contribute to this plan. This can be done on the basis of canons 281, §2 and 1274, §2. It
1s possible to deduct such an amount from the remuneration of the active priest. The
Instruction should determine the amount and the method of payment. Before making
such a determination, however, 1t would be prudent for the diocesan bishop to consult
the clergy dedicated to the sacred mumstry mn the diocese. The Instruction should state
the manner of generating this fund:

1. All diocesan clergy incardinated 1n the diocese, and they
alone, must contribute to the Group Insurance Plan; they are
to pay half of the premium while the diocese pays the other
half of the premmum;

2. Contributions to this Plan are payable in advance every three

months, that 1s, no later than 1 January, 1 April, 1 July, and 1
October for the corresponding following trimester.



The Contents of the Diocesan Instruction for Administrators of Ecclesiastical 296
Goods

4.8.3 — Other Issues Concerning Priests

The Code of Canon Law m some mstances makes reference to matters that
touch on temporal goods which relate to priests 1n the diocese (cc. c. 384; 555, §3; 275).
The Code assigns several responsibilities to the vicar forane (c. 555), and a number of
these duties relate to temporal goods. He 1s to ensure that priests in his district do not
lack assistance for their spiitual and material assistance (c. 555, §3). He 1s also
responsible to ensure that the temporal goods belonging to the patish are not lost or
removed on the death of the pastor (c. 555, §3)."”

Guven the fact that some of these obligations concerning annual retreats, continued
education, vacation, etc. mnvolve money, the Instruction should establish where and how
the money would be sourced. One option 1s to have a fund set up for such a purpose;
another 1s to make a special appeal to the faithful to contribute to such a purpose (c.
1262). It would be beneficial for the diocesan bishop to discuss thus 1ssue with the priests
of the diocese before establishing such norms (cf. c. 384).

The Code does not specifically address the last will and testament of diocesan
prests. However, the diocesan bishop could establish particular law mandating priests to
make a cwvilly vahid will (cc. 22; 381, §1; 391, §1). Once again, the importance of
consultation before such a particular law 1s passed cannot be overemphasized. When
such a law has been established, the Instruction could give further details on the
procedure to be followed. It could also determine the competent authorty to ensure

comphance (cf. c. 34).

155 The Code does not mandate the establishment of deaneries and vicars forane In a diocese
that has no vicats forane, the Instruction would determine who fulfills duties similar to those of the vicar
forane The office may be optional but the obligation to fulfill those duties still binds the diocesan bishop
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Another 1ssue concerns assistance that may be rendered to priests in need who
are not incardinated 1n the diocese. Canon 275 states that, since all clerics work for the
same purpose of bullding up the body of Chiist, there should be a fraternal bond among
them. Canon 383, {1 states that the diocesan bishop 1s to show himself concerned for all
the faithful entrusted to hus care. The faithful are entrusted to the care of the bishop on
the basis of domicile or quasi-domucile (cc. 102; 107). DPMB says that the diocesan
bishop should anticipate the needs of priests and make provision for them through his
regional vicar."”® Therefore, the Instruction could determine the specific ways m which
the diocesan bishop 1s to show concern for priests, both those incardinated as well as
those not mcardinated. The Instruction may also address the case of a priest who 1s 1n

unusual financial need.

4.9 — Civil Incorporation of Public Juridic Persons

The Code of Canon Law cleatly envisions a system wheteby civil laws are
observed to protect the titles to propetty in the Church (cc. 22; 1281, 1°; 1284, §2, 2°
1290). Canon 1256 stipulates that temporal goods legitimately acquired belong to the
jutidic persons that acquited them. The ownership (domznzum) of these good, therefore,
rests with the junidic person (c. 1254, {1). The duty to protect this property cvilly also
rests with the public juridic persons that own them. The Instruction 1s to ensure the
proper administration of ecclesiastical goods. One aspect of such admunstration 1s the
avil protection of this property. The Instruction should therefore mandate the civil
mncotrporation of public juridic persons where the civil legal system permuts this. In doing

this, the cvil charter or statutes must be parallel to those of the Code as much as

126 See DPMB, no 81, pp 90-92
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possible. The rights of full dominium as provided in the Code (c. 1254, {1) must also be
upheld in the civil statutes of incorporation.

Consequently, parishes and other public juridic persons should be civilly
incorporated separately, with the administrator recognized in the Code as the
administrator also recognized in the civil statutes. The practice of the diocesan
cotporation sole, whereby every property in the territory of the diocese, including that of
the parishes, is held by the office of the diocesan bishop, is contraty to canon law. This
arrangement does not recognize the right of full dominium of each of the public juridic
persons. Since such provisions are contrary to law, Instructions cannot direct
administrators to comply with such a norm (c. 34), unless perhaps when there are
overriding considerations (e.g., where the State does not allow separate incorporation of

parishes and other church entities).

4.10 — The Report to Civil Authority

The Code recognizes the need for the obsetvance of civil laws in matters of
temporal goods (c. 1290). Such observance may include a compulsory declaration of
funds received, taxation, employment benefits, etc. The Instruction should explain the
manner by which administrators are to fulfill this duty.

1. Any compulsory declaration that is to be filed with civil
government must be duly prepared and presented before the
prescribed time-limit;

2. Whenever administrators of ecclesiastical goods are in doubt

concerning the time and the manner of making this

declaration, they are to consult the episcopal vicar for
administration;
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3. One copy of documents sent to the government must be kept
i the parsh atchive, and another must be sent to the
diocesan chancery;

4. The responsibility of making such a report to the civil
government for diocesan goods rests with the episcopal vicar
in conjunction with the diocesan finance officer;

5. The repott or declaration is to be totally honest;

6. In the case of any complamt from the cvil government
concerning the report, the admunustrator 1s promptly to
mform the episcopal vicar who 1s to resolve the 1ssue m

collaboration with the diocesan finance officer and the
diocesan lawyer."”’

CONCLUSION

In this chapter, the possible contents of the diocesan financial mstruction were
explamned. The basic principles underlining the norms were first examuned Communio was
studied as a prnciple to guide the application of the Instruction. From this we noted
that, even though ecclesiastical goods are separately owned by the public juridic persons
that have legitimately acquired them, they nonetheless have the same common goal of
fulfilling the mussion of the Church. In this light, public junidic persons need to come to
the assistance of each other 1n a spirit of communzo. Another aspect of communio that came
to the fore was the need for each administrator and those who assist 1n administration to
observe strictly the Instruction issued by the diocesan bishop. In so domng, they will be
observing communio with the competent authority empowered by the Roman Ponutff to
issue such norms (c. 1276, §2). Other prnciples such as subsidiarty, collaboration,
careful vigilance, observance of civil law, respect for the intentions of the donor,

transparency and accountability, just remuneration of workers, protection of the

157 See Cathohe Archdrwcese of Ottawa, Instruction, pp 575-74
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patrimony of the public juridic person, legitimate acquisition of temporal goods and the
spiritual principle underlining the administration of ecclesiastical goods were also
examined.

The contents of the Instruction were examined in accordance with the functions
of administrators of ecclesiastical goods. Since the purpose of the Instruction is primarily
to help those concerned with administering ecclesiastical goods, we made several
recommendations concerning how the laws on acquisition, administration and contracts
involving temporal goods could be practically applied in varying circumstances by their

administrators.



GENERAL CONCLUSION

The goal of our study has been to provide the diocesan bishop with the materials
needed for issuing the special instructions for administrators of ecclesiastical goods
subject to his authority. The diocesan bishop is entrusted with the pastoral responsibility
of governing the entire diocese with the sacred power received at episcopal ordination
(cc. 375; 381; 391; 392). By virtue of this power, he coordinates the apostolate in the
local church in order that all may participate effectively in the one mission of Christ
entrusted to the Church (c. 394).! Ecclesiastical goods are crucial to fulfilling this mission
(c. 1254, §2).* Consequently, the Code empowets the diocesan bishop to regulate the
entite affair of administering ecclesiastical goods in the diocese (cc. 392, §2; 1276, §2).
One of the most effective ways recommended to do this 1s by issuing special instructions
for all those concerned with administering ecclesiastical goods (c. 1276, §2). We have
divided our dissettation into four chapters. The first chapter examined the power of the
diocesan bishop with regard to caring for ecclesiastical goods. The second chapter
studied the roles of those who administer ecclesiastical goods. The third chapter studied
the very nature of the special instructions that the diocesan bishop is expected to issue
for administrators. The fourth chapter examined the content of the special instructions.

In our study of the nature of the power of the diocesan bishop, we concluded

that it is a power that is rooted in ordination and office. The ecclesiastical nature of this

1 A4A, no. 2 says that every activity of the Church which 1s intended to spread the kingdom of
God 1s to be called the “apostolate.” The Church therefore exercises its apostolate through the different
activittes of 1ts members. The role of the faithful in the apostolate 1s mentioned among the nghts and
duties of all Chnstian faithful (see cc. 210-216; 298, §1).

2 The Church’s night to temporal goods 1s tied to their being used to fulfill the proper purposes of
the Church. Canon 1254, §2 indicates that providing for divine worship, supporting the clergy and other
munsters, and carrying out the works of the apostolate and chanty are purposes to be served by such
goods. The wording of this paragraph is not mtended to be exclusive but rather inclusive of all those tasks
which contribute to the spreading of the kingdom of God. See Commmnnzcationes, 12 (1980), pp. 395-396.
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power requires that it is to be exercised in communion with the Roman Pontiff. It also
means that it is for a particular goal, namely, the salvation of souls, which is the ultimate
mission of the Church (c. 1752).” The mission of the Church is entrusted to all Christ’s
faithful, not just to the diocesan bishop. Although he has the duty of coordinating the
entire apostolate, he is not expected to perform the entire task (cc. 211; 223, §2; 394).
Therefore, the faithful also participate or cooperate in the exercise of any ecclesiastical
power geared towards the mission of the Church. The assessment of whether or not
power is exercised propetly is to be made in relation to the overall mission of the
Church: the salvation of souls.

Ecclesiastical goods are meant to aid the fulfillment of this mission (c. 114).
Thete 1s a correlation between ecclesiastical goods and the mission of the Church. The
mission of the Church identified in the Code (c. 114, §2) and the purposes of owning
ecclesiastical goods (c. 1254, §2) are one and the same. Therefore, the mission of the
Church is the same as the reasons why public juridic petsons own goods. Consequently,
the diocesan bishop has the duty of ensuring that ecclesiastical goods are properly
designated as stable patrimony and administered according to the norm of law. The
diocesan bishop, as one who is principally responsible for the mission of the Church, is
also responsible for ensuring that the means to fulfill this mission are not jeopardized.
Consequently, he is obliged to exercise careful vigilance over all ecclesiastical goods of
public juridic persons subject to him (c. 1276, §1). We conclude that one of the most
comprehensive ways of achieving this aim is through the issuance of special instructions

for administrators of ecclesiastical goods. The diocesan bishop cannot fail to care for the

3 The Church as a society also has a common goal and the means to fulfill it. The goal of the
Church is the salvation of everyone, and the means to attain this goal are both spiritual and temporal. The
spiatual means are the sacraments, grace, and the power which Christ has given to the Church.
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mussion of the Church. He 1s appomnted principally to nurture the faith of Christ’s
faithful. He cannot fulfill this duty 1f he relegates the due and proper vigilance over the
administration of ecclestastical goods to a secondaty level of concern. The same concern
and due dihgence that 1s shown to ensure that abuses do not creep mto the proper
celebration of the sacraments 1s to be shown to ensure the proper admuustration of
ecclesiastical goods (c. 392, §2).

The task of administering the ecclesiastical goods of a public junidic person 1s
entrusted to the admnistrators of ecclesiastical goods. Administrators are 1dentified n
the Code or 1n the statutes of public juridic persons (cc. 118; 279, §1). One pnnciple that
must always be kept in mind mn the admimstration of ecclesiastical goods 1s that the
public juridic person that legitimately acquires the goods has the full right of ownership
(c. 1254, §1; 1256). One of the rights of ownership 1s the ability to admunister or exercise
control over the goods acquired. The Code has stated this unambiguously: “Domznzum
bonorum | | ad petinet suridicam personam, quae eadem bona legitime acquisverst” (c. 1256). The
diocesan bishop has the obligation to promote this ecclesiastical discipline by ensuring
that diocesan properties are not jomtly managed with the properties of other public
juridic persons m such a way that an mndividual public junidic person loses the nght of
control over 1ts property. The diocesan-wide corporation sole system of holding title to
property 1n the diocese must be strongly discouraged. In fact, 1t should be contemplated
only when the cvil law does not allow separate incorporation of all public junidic persons
m the diocese. To act contrary to the prnciple of separate mncorporation of property of

public juridic persons 1s not only financially imprudent, but 1t 1s also a violation of the
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common ecclesiastical discipline which the diocesan bishop 1s obliged to promote and
observe (cc. 392, §1; 1256).*

The diocesan bishop’s role as one who exercises careful vigilance over the
adminstration of ecclesiastical goods of public juridic persons subject to him 1s not to be
confused with the function of adminmistering ecclesiastical goods. He 1s not the
admunustrator of goods of parishes and other public juridic persons 1n the diocese. Apart
from the public junidic person of the diocese, he 1s not legally empowered to admimister
other public juridic persons except when the statutes of a juridic person grant him such a
power. Therefore, the practice of having the bishop as a sole signatory to parish
accounts would be contrary to the common ecclesiastical discipline of canon 1256. Such
a practice also blurs the distinctive nature of public junidic persons m the diocese. It
makes the financial assets of all public juridic persons vulnerable mn the unfortunate
event of a lawsuit against any of the other public jundic persons.

The prnciple of subsidarty requires that persons and organs designated by
legitimate authority to assist 1 the adminustration of goods are allowed to carry out their
duties. The Code assigns numerous functions relating to temporal goods to the diocesan
and parish finance councils, the college of consultors, the presbyteral council, the vicar
forane, the pastor of a parish, and the diocesan finance officer. The diocesan bishop has
the obligation of ensuring that these functions are diligently fulfilled. In order to achieve

this goal, he may have to approve statutes and 1ssue decrees for these groups and

* LG, no 23 states “All Bishops have the obligation to foster and safeguard the unity of farth and
to uphold the discpline which 1s common to the whole Church, as a mamifestation of the care and
solicitude for the whole Church ” The common discipline may be ecclestastical laws which originate from
the supreme authonty of the Church (cc 331, 336) but also particular councids (cc 445-446), the episcopal
conferences (c 455), or the diocesan bishop himself (¢ 391, §2) There must be a harmony between the
common and particular discipline, because particular laws contribute to effectively strengthen universal
laws See V G IGLESIAS, “Diocesan Bishops,” in ExComm, vol 11/1,p 817
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mdividuals. We have provided samples of these statutes as appendices to our
dissertation.

Gwen the fact that the diocesan bishop has many functions to fulfill, this
dissertation has provided recommendations to assist him 1 implementing the disciphne
of canon 1276, §2. We have provided examples of norms that may regulate the
acqusition, possession, administration, and alilenation of goods. The 1ssues of
remuneration of clerics and employees were also addressed. The Church exists to bear
witness to the gospel, to be a light to the nations. As with its teaching on social justice,
so with forthrightness the Church must practice what 1t preaches concerning labor
matters 1f 1t 1s to be a credible witness to the Gospels. Therefore, the diocesan bishop
has the duty of ensuring that admunistrators pay just wages to workers employed by the
public juridic person (cc. 231, §2; 1286). He may issue particular laws in pursuance of
this obligation or, through the mstructions of canon 1276, §2, fulfill this obligation by
mandating a muumum wage for all employees. Prudence dictates that such norms be
issued after consultation with the appropriate persons, and always observing the
principle that what touches all ought to be considered by all.’

The employment contract 1s also subject to the diocesan bishop’s vigilance. We
recommended ways by which he may fulfill this duty. He may require administrators to
follow diocesan procedures for the hiring and firing of workers. He may promulgate
particular law concerning this matter. Such law would require that civil law be observed
as much as possible 1n 1ssues of employment contract and dismissal (cc. 22; 1290).

Regarding the remuneration of incardmated clergy in the diocese, it 1s the duty of

the diocese and not parishes to remunerate them (cc. 281; 1274, §1). The diocese may,

>RI 29 1n VI° “Quod omanes tangit ab omnibus proban ”
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nonetheless, mandate parishes to do so. However, parishes that are not able to fulfill this
duty are to be assisted by the diocese.

We strongly hold that the obligation to issue special instructions for
administrators of ecclesiastical goods is one of the major functions of a diocesan bishop,
a function that he must consider as part of the mission which has been entrusted to him
to fulfill. Canon 1276, §2 becomes one of the key canons in the Code. Without temporal
goods the mission of the Church cannot be fulfilled properly. Without the proper
administration of ecclesiastical goods, the purposes of ecclesiastical goods cannot be
achieved. Without careful vigilance over the proper administration of ecclesiastical
goods, the mission of the Church cannot be fulfilled. One of the first things a diocesan
bishop should do after taking canonical possession of his diocese is to review the
existing special instructions required by canon 1276, §2. If none exists in the diocese, he
should set up a procedure, perhaps involving a committee of competent persons, to draft
such an instruction. In light of our study, it is our opinion that the special instructions of
canon 1276, §2 should exist for every diocese. The special instructions serve as a
canonical proactive measure to forestall possible financial malfeasance within the
Church. If the Church is to avoid expending its energy and ecclesiastical resources in
solving financial crisis in the future, the diocesan instruction for administrators of

ecclesiastical goods should be a must for all dioceses.
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DECREE ESTABLISHING, AND STATUTES OF, A PUBLIC JURIDIC PERSON

CONTENT — The decree of establishment of, and the statutes of, a public juridic person

will identify several issues related to its putrpose, administration, and functions, among
which could be the following:

- competent authority establishing the public juridic person (canon 114 § 1)
- name of the juridic person

- the nature of the public juridic person (canons 113 § 2,116 § 1, 120 § 1)
- historic recitals

- purposes and role (canon 114 § 2-3)

- governance (canon 115)

- ownership of ecclesiastical goods (canon 1256)

- accountability and regular reports (canon 1287)

- acts of extraordinary administration (canon 1281 § 2)

- approval of statutes (canon 117)

- changes in the decree or in approved statutes

- allocation of goods upon extinction (canon 123)

- resolutions of conflicts between civil and canonical documents

- closing prayer for future blessings

- place, date, signatures (diocesan bishop, chancellor), seal

SAMPLE DECREE

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree of Establishment as a Public Juridic Person
Johnsburg Catholic Charities (2001)

On May 1, 2001, “Johnsburg Catholic Charities (2001)” was incorporated as a Society
under the Societies Act of the Province of Ontario. The objects of this Society include,
among many other issues, the promotion, sponsorship, and advancement of charitable
purposes; the acquisiion of property, gifts, shares, securities, monies and other
properties for use in meeting these purposes; the acquisition of administrative and
accounting skills and equipment and the provision of such services for Catholic Social
Services and other charitable organizations; and the provision of consultation setrvices
relating to the establishment and ongoing maintenance of social, welfare, and community

! Appendices 1-14 are taken from J.A. RENKEN, “Selected Issues on Church Property,” Semimar
Papers, 18-22 January 2010, Ottawa, Samnt Paul University.
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health programs for Catholic Social Services and other charntable orgamizations. Such
objectives have traditionally been part of the Catholic Church’s work of chanty (CIC,
canons 114 § 2, 298, 1254 § 2).

In otder to retamn the Catholic presence m the social, welfare, and community health
fields, the Bishop of Johnsburg has requested that the “Johnsburg Catholic Charities
(2001)” be established to sponsor these apostolic activities set out in the above
paragraph on behalf of the Catholic Church.

Since 2001, “Johnsburg Catholic Charities (2001)” has played a very mmportant role in
providing admunustrative and accounting services, and consultatton services for the
establishment and ongomng mamtenance of social, welfare, and community health
programs for Catholic Social Services and other charitable organizations.. It 1s now time
to give 1t, in addition to its civil recogmition, a canonical status that will enable it to
continue 1ts saving mission 1 the name of the Church.

Therefore, with the consent of the college of consultors and the finance council of the
Diocese of Johnsburg (cf. CIC, canon 1277), I hereby confer upon “Johnsburg Catholic
Chanties (2001)”, based mn the City of Johnsburg, the status of a non-collegial public
juridic person, a unwersitas personarum (CIC, canons 115-116), operating in the name of the
Catholic Church 1n accordance with the provisions of law and helping to carry out the
Church’s mission of chanty and care for others.

Since juridic personality can be conferred only when the statutes of an aggregate have
been approved by competent ecclesiastical authortty (CIC, canon 117), I hereby approve
and confirm the canonical statutes of “Johnsburg Catholic Charittes (2001) which are
annexed to this decree and dated October 15, 2009.

My prayer 1s that, through the efforts of “Johnsbutg Catholic Charities (2001),” the
healing mission of Jesus Chrst will continue to flourish in the Diocese of Johnsburg and
beyond.

Guven at the City of Johnsburg, in the province of Ontario, this first day of November,
in the year of our Lord, two thousand and nine.

/s/ + Paul Swuth
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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Statutes
Johnsbutg Catholic Charities (2001)

These canonical statutes which constitute the canonical norms whereby “Johnsburg
Catholic Charities (2001),” a duly-erected non-collegial public juridic person, an
aggregate of persons, in the Catholic Church, will be governed and directed.

The principal objective of “Johnsburg Catholic Charities (2001)” is to carry out various
charitable works and activities of the Catholic Church (CIC, canon 114 § 2), including
the promotion, sponsorship, and advancement of charitable purposes, the acquisition of
property, gifts, shares, securities, monies, and other properties for use in meeting these
purposes; the acquisition of administrative and accounting skills and equipment and the
provision of such services for Catholic Social Services and other charitable organizations;
and the provision of consultation services relating to the establishment and ongoing
maintenance of social, welfare, and community health programs for Catholic Social
Services and other charitable organizations.

The “Johnsburg Catholic Charities (2001)” shall be governed by those who, for civil law
purposes, constitute the Members and the Board of Directors of the Society registered
under the same name. The approved bylaws of the civilly recognized Society shall
constitute the operating canonical statutes of “Johnsburg Catholic Charities (2001),”
except where such are contrary to canon law (see CIC, canon 1290) or to these Statutes.

The “Johnsburg Catholic Charities (2001)” shall have as its supetior, to whom it 1s
subject as a public juridic person, the Bishop of Johnsburg. Its legal representative and
administrator shall be the person designated as such by the diocesan bishop (cf. CIC, c.
1279 1).

The “Johnsburg Catholic Charities (2001)” shall have a finance council, composed of at
least five persons chosen by the Bishop of Johnsburg, to assist its administrator in

fulfilling his or her function (cf. CIC, c. 1280).

In the operation of “fJohnsburg Catholic Charities (2001),” the canon law of the Catholic
Church, as amended from time to time, and the principles outlined in the Code of Ethics
approved and amended from time to time by the Members and the Board of Directors
of “Johnsburg Catholic Charities (2001)” shall be complied with and observed.

The temporal goods owned by “Johnsburg Catholic Charities (2001)” and its constituent
parts which are not otherwise committed at civil law prior to the date hereof are
“ecclesiastical goods” which are governed by Book V of the Code of Canon Law and these
statutes.

An annual report of the operations of “Johnsburg Catholic Charities (2001)” shall be
presented for information purposes to the Bishop of Johnsburg at a mutually agreed
upon time (see CIC, canon 1287).
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The “Johnsburg Catholic Charities (2001)” is perpetual by its nature as a juridic person
(CIC, canon 120 § 1). Any change in its canonical status is resetved to the Bishop of
Johnsburg.

Subject to civil law requirements, in the event that “Johnsburg Catholic Charities (2001)”
should cease to exist as an independent entity, its temporal goods shall be disposed of in
accotrd with the norms of canon law (CIC, canon 123) and the applicable civil legal
documents governing “Johnsburg Catholic Charities (2001).” In the case of conflict
between the civil and canonical norms, the matter shall be referred to the Bishop of
Johnsburg or to a person of his choice for resolution, and, subject to the commitments
at civil law of “Johnsburg Catholic Charities (2001),” the temporal goods shall be dealt
with in accord with such resolution.

Any changes in these canonical statutes requires the consent of the Bishop of Johnsburg.
Approval
The foregoing statutes are approved by the undersigned Bishop of Johnsburg, this
fifteenth day of October, in the year of our Lord, two thousand and nine.

/s/ + Paul Smith

Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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DECREE ESTABLISHING AN ORDINARY DIOCESAN TAX

CONTENT — The decree of establishment of an ordinary diocesan tax will identify the
following issues:

- motive

- legislative authority of diocesan bishop (c. 391)

- notion of particular law (c. 8 § 2)

- identification of universal law (c. 1263)

- the particular law

- effective date (c. 8 § 2)

- place, date, signatures (diocesan bishop, chancellor), seal

SAMPLE DECREE

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Particular Law on the Ordinary Diocesan Tax

Whereas, the diocesan bishop is charged with providing pastoral care for the people of
the particular church entrusted to his care (CIC, c. 376; cf. cc. 383-387, 394); and

Whereas, the diocesan bishop is assisted by the diocesan curia in guiding pastoral action,
in administering the diocese, and in exercising judicial power (CIC, c. 469); and

Whereas, the Diocese of Johnsbutg does not have invested funds to support the
functions to be provided by the diocesan bishop and his collaborators as they meet the
needs of the diocese; and

Whereas, the diocesan bishop has the right to impose a moderate tax for the needs of
the diocese upon public jutidic persons subject to his governance, proportionate to their
income, after he has heard the diocesan finance council and the presbyteral council (CIC,
c. 1263);

By this decree, having heard the diocesan finance council on 15 June 2009 and the
presbyteral council on 19 June 2009, I impose a tax for the needs of the diocese upon all
patishes of the Diocese of Johnsburg, according to the following computation formula:
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the tax shall be 6.5% of the “ordnary Church support” (that 1s, the monies accruing
from regular parish collections) designated by each partsh on the financial report of the
last fiscal year, ending 30 June;

deducted from the “ordinary Church support” shall be any monies used during the fiscal
year to pay off debts, principal and interest, owed to the Diocese of Johnsburg;

deducted from the “ordmnary Chutrch support” shall be any monies mvested for a period
of at last nue months during the past fiscal year into the diocesan investment
coopetative;

excluded from “ordinary Church support” shall be: designated donations whose donor
has specified a particular purpose, special collections, stole fees, Mass stipends,
mvestment mncome, 1nsurance claims, rental mcome, bequests, revenue from capital fund
drves approved by the diocesan bishop, fees for religious education, school tuition,
picnics/bazaars/other parish fund-rassers; overage from the revenue generated during
the previous year’s “Bishop’s Annual Services Appeal.”

The diocesan finance officer will contact each pastor to identify the specific amount of
the request for each parish. The tax 1s due on 1 March of each year. The diocesan Office
for Stewardship will assist parishes to generate the amount of the tax through a direct-
mail appeal to each Catholic household, beginning 1 October of each year and known as
the “Bishop’s Annual Services Appeal” (BASA). Any revenue generated which exceeds
the amount of the tax shall be returned to the parish and shall not be considered
“ordmary Church support” m the computation of the next tax.

This tax will be imposed annually upon all parishes of the Diocese of Johnsburg annually
on 1 October of each year, and 1s to be paid i full by 1 March of the following year.
Should the diocesan bishop seck to change the formula of this tax, as explamned 1n this
decree, he may do so validly only after having heard the diocesan finance council and the
ptesbyteral council of the Diocese of Johnsburg.

Thus particular law 1s effective immedrately (cf. CIC, c. 8 § 2).

Guven at the City of Johnsburg, in the province of Ontario, this first day of July, in the
year of our Lord, two thousand and nie.

/s/ + Paul Smith
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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Appendix 3

STATUTES OF AN AUTONOMOUS FOUNDATION

CONTENT — The statutes of an autonomous foundation will identify several issues
related to its putpose, admunistration, and functions, among which could be the

following:

competent authority establishing the public juridic person
name of the autonomous foundation

the nature of the public juridic person

origin (occaston for the establishment: e.g., a last will and testament)
establishment by the competent ecclesiastical authority
purposes (and who may change them in case of necessity)
investment of the endowment

annual accounts of administration

administration

determination of operating policies

use of earnings

designation of funds if the foundation is suppressed or divided
compliance with canon and civil law

place, date, signatures (diocesan bishop, chancellor), seal

SAMPLE STATUTES

Statutes

Diocese of Johnsburg, Ontario
The Monsignor William W. Walker Foundation

The name of this autonomous pious foundation shall be “The Monsignor Wiliam W.
Walker Foundation,” referred to in these statutes as “the foundation.” It is established by
the diocesan bishop of the Diocese of Johnsburg at the request of parishioners of Saint

Katherine

Drexel Parish, Warrensburg, to honor Monsignor Wililam W. Walker,

deceased. It is a public juridic person, a universitas rerum (CIC, canons 115-116),
operating in the name of the Catholic Church. It is governed by the norms of the Code of
Canon Law and other laws, universal and particular, of the Catholic Church, even as these
may be amended from time to time. In particular, it is governed by the norms of Book
V of the code.

The purpose of the foundation is to assist the formation of future priests, and the
continued formation of diocesan priests, in the study of canon law, from monies which
accrue from the endowment of funds designated for this purpose.
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The 1nitial endowment of the foundation 1s comprised of CA$ 1,000,000 left for this
purpose by the deceased, Monsignor Willlam W. Walker 1 his last will and testament,
and CA$ 5,000 donated by parishioners of Saint Katharine Drexel Parish, Warrensburg,
for this purpose.

The foundation shall have as its superior, to whom 1t 1s subject as a public junidic person,
the Bishop of Johnsburg. Its legal representative and administrator shall be the person
designated as such by the diocesan bishop (cf. CIC, c. 1279 1). The admunustrator shall
petform the roles identified 1 the universal and particular law of the Catholic Church,
particularly the Code of Canon Law.

The foundation shall have a finance council, composed of at least three persons chosen
by the Bishop of Johnsburg, to assist its adminustrator m fulfilling his or her function (cf.
CIC, c. 1280).

The admimistrator shall present an annual report of administration shall be presented to

the local ordinary of the Diocese of Johnsburg, who will present 1t for review to the
diocesan finance council (CIC, c. 1287 § 1)

The general administration of the fund shall be entrusted to an mdividual or mvestment
mstitution chosen by the administrator of the foundation and approved for this purpose
by the diocesan bishop. The admunistrator may determune to invest some percentage of
the annual earnings 1 the endowment, so that 1ts value keeps pace with mflation.

With the consent of the diocesan bishop, the admunistrator shall determme 1ts general
operating polictes which he may revise from time to time with the same episcopal
consent.

The annual earnings from the foundation shall be entrusted to the diocesan bishop who
will use them for the purposes of the foundation and will render a report on that use to
the college [person] admunistering the foundation.

Should the foundation be suppressed or divided, the revenue of the endowment and any
earnings will be given to the diocesan bishop, who will use them for the purposes for
which this foundation 1s established.

These Statutes shall conform to the pertinent norms of canon law and civil law.
Approval

The foregoing statutes are approved by the undersigned Bishop of Johnsburg, this
eighteenth day of January, in the year of our Lord, one thousand nme hundred and
ninety-nine.

/s/ + Paul Smath

Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.

Chancellor
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Appendix 4

DECREE ESTABLISHING A NON-AUTONOMOUS FOUNDATION

CONTENT — The dectee establishing non-autonomous foundation will :dentify several
tssues related to its purpose, administration, and functions, among which could be the
following:

- competent authority establishing the non-autonomous foundation (c.
1304 § 1)

- name of the non-autonomous foundation

- ongin (occaston for the establishment. e.g., a last will and testament)

- establishment by the competent ecclesiastical authorty

- purposes (and who may change them in case of necessity)

- duration

- mnvestment of the endowment (cc. 1287, 1305)

- annual accounts of adminstration

- admunistration

- determiation of operating policies

- use of earnings

- designation of funds if the public juridic person holding the non-
autonomous foundation 1s suppressed or divided

- compliance with canon and cvil law

- place, date, signatures (diocesan bishop, chancellor), seal (c. 474)

SAMPLE DECREE

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Establishing the Kevin P. Marion Foundation

Whereas Kevin P. Marnion by last wil and testament dated 1 January 2008 has
bequeathed the Diocese of Johnsburg the sum of $500,000 to be used to constitute a
foundation, the revenue of which is to provide for Mass offerings for the repose of his
soul, and for the needs of the Diocese of Johnsburg, I hereby decree as follows:

The Diocese of Johnsburg accepts the foundation, to be known as the Kevin P. Marion
Foundation, under the following conditions as determmed by the general and particular
law of the Catholic Church and by the stipulations of the donor as found 1 the above-
mentioned last will and testament and as agreed upon by the executor of the estate.
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The capital sum shall be carefully invested under the supervision of the diocesan finance
officer of the Diocese of Johnsburg, who each year shall present a report to the diocesan
bishop and the diocesan finance council for review.

This foundation shall be operative for a period of thirty years, beginning 1 January 2009
and ending 31 December 2038.

The interest dertving from the endowment shall be disbursed as follows:

- 50% to be added to the capital of the foundation

- 25% to be used for Mass offerings, to be determined according to the
regulations 1 effect on 1 January of each year (cf. CIC, c. 952)

- 25% to be used for the general operations of the Diocese of Johnsburg
according to the discretion of its diocesan bishop.

If, dunng the course of the thirty years, the 25% of the mterest allotted for Mass
offerings 1s not sufficient to provide the accustomed stipend for one Mass, the remaming
25% to be given to the Bishop of Johnsburg shall be combined and one Mass shall be
offered that year for the repose of the soul of Kevin P. Marion.

In the event that even 50% of the annual earnings from the endowment are msufficient
to produce the offering necessary for even one Mass, the Bishop of Johnsburg shall have
due freedom, 1if he sees fit, to reduce the amount of mterest added to the capital each
year 1n order to provide the required offering.

Upon dissolution of the foundation on 31 December 2038, the endowment shall be
disbursed as follows:

25% of the endowment shall be used for Mass offerings for the repose of Kevin P.
Marion, to be determined according to the regulation 1n effect on 1 January 2039

75% of the endowment shall be given to the Institute for Clergy Support (cf. CIC, c.
1274 § 1) or shall be used for the general operations of the Diocese of Johnsburg
according to the discretion of its diocesan bishop.

If the Diocese of Johnsburg shall be divided or otherwise modified by the Apostolic See,
this foundation and 1ts revenue shall accrue to the patrticular church 1 whose territory 1s

situated the city of Klapner where the donor was domiciled at the time of his death.

This foundation 1s subject to the norms of the Code of Canon Law and particular law, even
as these shall be modified from time to time.

Guven at Johnsburg, this first day of November, m the year of our Lotd, two thousand
and eight.

/s/ + Paul Snuth

Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, I/.G.

Chancellor
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Appendix 5

DECREE ESTABLISHING AN “INSTITUTE FOR PRIEST SUPPORT?”

CONTENT — The decree establishing an mnstitute for clergy support will identify several
1ssues related to its purpose, administration, and functions, among which could be the
following:

- competent authority establishing the institute (c. 1274 § 1)

- name of the mnstitute

- purposes

- duration

- mvestment of the endowment, 1f applicable (cf. cc. 1287, 1305)

- annual accounts of admimstration

- adminustration

- determination of operating policies

- use of earnings

- designation of funds if the public juridic person holding the non-
autonomous foundation 1s suppressed or divided

- compliance with canon and cvil law

- place, date, signatures (diocesan bishop, chancellor), seal (c. 474)

SAMPLE DECREE

Paul Stuth
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Establishing the Institute for Priest Support of the Diocese of Johnsburg

Whereas, the diocesan bishop has the responsibility to protect the rights of presbyters,
and to take care that provision 1s made for their decent support (CIC, c. 384); and

Wherteas, priests who dedicate themselves to ecclestastical ministry deserve remuneration
conststent with their condrtion and function (CIC, c. 281 § 1);

By this decree, I establish the “Institute for Priest Support of the Diocese of Johnsburg”
(heremafter, “the Institute”) which shall be a non-autonomous pious foundation of the
Diocese of Johnsburg (cf. CIC, c. 1303 {1, 2°) existing for the period of twenty-five
years, whose purpose and to which the following particular laws apply:

1. The mmtial endowment shall be $1,000,000, generated by an extraordinary diocesan
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tax upon all the parishes of the Diocese of Johnsburg, based on the formula which I had
presented to the presbyteral council on 30 May 2009. This formula imposes an
extraordmary tax of 1.4% upon all parishes, and 1s based upon the Sunday collections
generated during the past fiscal year (cf. CIC, c. 1263). Through the agency of the
diocesan Office for Stewardship, a direct-mail appeal will be made to all Catholic
households to assist parishes 1 reaching their designated mandatory goals. The tax 1s
due to be paid by each parsh not later than 31 December 2009.

Added to the endowment for the duration of the Institute shall be any goods of a non-
autonomous pious foundation entrusted to a public jundic person subject to the
diocesan bishop when the time of the non-autonomous foundation 1s completed, unless
the intention for the donor has been expressly manifested otherwise (CIC, c. 1303 § 3).

In addition, until such time as the endowment reaches $15,000,000, each year 25% of the
earnings on the endowment shall be mvested mto the endowment. After the endowment
has reached a value of $15,000,000, all earnings shall be available for the purposes of the
Institute.  If the value of the endowment ever subsequently diminishes below
$15,000,000, 25% of annual earnings will agam be invested into the corpus until the
endowment again reaches $15,000,000.

Further, after the endowment has reached $15,000,000, if the annual earnings are not
needed for the purpose of the Institute, the Bishop of Johnsburg shall hear the diocesan
finance counci and the college of consultors before he mvests not more than 25% of the
annual earnings into the corpus, which shall be considered an act of ordmary
adminustration more important i light of the economic condition of the diocese (CIC, c.
1277).

The earnings generated each year shall be to provide remuneration to diocesan clergy
who do not receive remuneration directly from a parsh or institution, and to all clergy
(diocesan and others who have an assignment m the diocese) whose parish or mstitution
1s unable to provide remuneration according to the “Schedule for Clergy Remuneration”
1ssued annually by the Bishop of Johnsburg.

The momnies of the Institute shall be carefully invested under the supervision of the
diocesan finance officer of the Diocese of Johnsburg, who each year shall present a
teport to the diocesan bishop and the diocesan finance council for review.

This non-autonomous foundation shall be operative for a period of twenty-five years,
beginning 1 January 2010 and ending 31 December 2034. Until the non-autonomous
foundation 1s established, the monies generated for 1t shall be held as “designated funds”
by the Diocese of Johnsburg.

If 1n a given fiscal year the Institute produces no revenue, no money generated during
the subsequent year will be mvested to make up for the year when 25% was unable to be
invested as corpus.8. Upon dissolution of the foundation on 31 December 2034, the
endowment shall be disbursed as follows according to the judgment of the Bishop of
Johnsburg exclusively for the suppott, education, pension, or health care of the drocesan
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clergy.

If the Diocese of Johnsburg shall be divided or otherwise modified by the Apostolic See,
the monies of the Institute shall be pro-rated in an equitable and just fashion based on
the number of clergy involved and as agreed upon by the diocesan bishops involved. In
the case of a dispute among the diocesan bishops, the pro-ration shall be resolved i an

equitable and just fashion by the metropolitan archbishop in whose province is located
the City of Johnsburg.

Before 1 January 2010 when the Institute shall become operative, the Bishop of
Johnsburg will establish a civil corporation whose articles of incorporation and bylaws
shall reflect this decree (CIC, c. 1274 § 5).

This foundation is subject to the norms of the Code of Canon Law, this particular law, and

the civil legal documents (unless the latter are contrary to divine law or canon law: cf.
CIC, c. 22).

Given at Johnsburg, this first day of July, in the year of our Lord, two thousand and
nine.

/s/ + Paul Smith
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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Appendix 6
DECREE ESTABLISHING PARTICULAR LAW ON ANNUAL BUDGETS

CONTENT — The dectee establishing particular law requiting the creation of annual
budgets should include the following:

- motive

- legislative authority of diocesan bishop (c. 391)

- notion of particular law (c. 8 § 2)

- identification of universal law which invites/requites patticular law, if
applicable

- the particular law

- effective date (c. 8 § 2)

- place, date, signatures (diocesan bishop, chancellor), seal

SAMPLE DECREE

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Particular Law on Formulation of Annual Budgets

Whereas, the diocesan bishop 1s charged to keep vigilance over the administration of
ecclesiastical goods which belong to public juridic persons subject to him (CIC, c. 1276 §
1), especially in order to avoid abuses (CIC, c. 391 § 2); and

Whereas, it is strongly recommended that administrators prepare budgets of incomes
and expenditures each year, and it is left to particular law to require them and to
determine the ways in which they are to be presented (CIC, c. 1284 § 3); and

Whereas, the diocesan bishop has legislative authority in the particular church entrusted
to his care (CIC, c. 391 § 1), which he must exercise petsonally (CIC, c. 391 § 2); and

Whereas, the diocesan bishop is able to issue particular law to be observed within the
diocese (CIC., c. 8 § 2); and

Whereas, the preparation of an annual budget is an indispensable instrument in the
process of pastoral planning to meet the needs of the People of God within the

perameters of limited finances;

By this decree, I establish as particular law of the Diocese of Johnsburg:
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that the adminustrators of all public juridic persons subject to the authority of the
Bishop of Johnsburg prepare annually a budget of projected income and
expenditures, to be submutted to the diocesan finance officer by 1 May of each
year (that 1s, two months before the beginning of the fiscal year observed 1n the
diocese) on a form provided by the diocesan finance officer;

that administrators prepare these budgets in consultation with the finance
council (ot, exceptionally, the two financial counselors) of the public jundic

person (cf. CIC, cc. 537, 1280); and

that the budget be submutted with the signature of the admnistrator and the
members of the finance council (or, exceptionally, the two financial counselors)
whom the admmustrator consulted mn preparation of the budget.

This particular law 1s effective immediately (cf. CIC, c. 8 § 2).

Given at the City of Johnsburg, 1n the province of Ontario, this first day of November,
n the year of our Lord, two thousand and nine.

/s/ + Paul Snuth
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellot



Appendices
Appendix 7

DECREE ESTABLISHING PARTICULAR LLAW ACTS OF EXTRAORDINARY
ADMINISTRATION

CONTENT - The decree establishing particular law on acts of extraordinary
administration should include the following:

- motive

- legislative authority of diocesan bishop (c. 391)

- notion of particular law (c. 8 § 2)

- identification of universal law which invites/requires patticular law, if
applicable

- the particular law

- effective date (c. 8 § 2)

- place, date, signatures (diocesan bishop, chancellor), seal

SAMPLE DECREE

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Particular Law Establishing Acts of Extraordinary Administration

Whereas, the diocesan bishop is charged to keep vigilance over the administration of
ecclesiastical goods which belong to public juridic persons subject to him (CIC, c. 1276 §
1), especially in order to avoid abuses (CIC, c. 391 § 2); and

Whereas, the diocesan bishop is competent to determine acts of extraordinary
administration for public juridic persons subject to his authority, after he has heard his
diocesan finance council (CIC, c. 1281 § 2); and

Whereas, the diocesan bishop has legislative authority in the particular church entrusted
to his care (CIC, c. 391 § 1), which he must exetcise personally (CIC, c. 391 § 2); and

Whereas, the diocesan bishop is able to issue particular law to be observed within the
diocese (CIC., c. 8 § 2); and

Whereas, acts of administration which exceed the limits and manner of ordinary
administration must be clearly defined,;

322



Appendices 323

By this decree, having heard the diocesan finance council, I establish as particular law of
the Diocese of Johnsburg that the following shall be considered acts of extraordmnary
admimustration requuring for vakdity the prior wrtten faculty from the local ordmary (CIC,
c. 1281 § 1) to be obtained by an administrator of public juridic persons subject to the
Bishop of Johnsburg:

to expend more than $25,000 for the purchase of any movable good; if a
purchase 1s part of a larger purchase, the sum of the entire purchase 1s subject to

this amount;

to expend more than $25,000 for the repair of property; 1f a repair 1s part of a
larger project, the sum of the entire project 1s subject to this amount;

to purchase any real estate or other immovable good;
to erect a bullding or a cemetery;
to lease property belonging to the public juridic person (cf. CIC, c. 1297);
to lease property on behalf of the public junidic person (cf. CIC, c. 1297);

to enter any transaction which may worsen the stable patrimonial condition of
the public juridic person (cf. CIC, c. 1295);

to grant an easement on church property.

If the administrator of a public juridic person subject to the Bishop of Johnsburg
performs any of the above-listed acts of extraordmnary administration without the prior
wiritten faculty of the local ordinary, the act 1s invalid 1n canon law and the public junidic
person 1s not bound to answer for 1t (CIC, c. 1281 § 3).

This particular law 1s effective immediately (cf. CIC, c. 8 § 2).

Given at the City of Johnsburg, in the province of Ontario, this first day of November,
1 the year of our Lotd, two thousand and nine.

/s/ + Paul Smuth
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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Appendix 8
INSTRUCTION ON INVENTORIES BY ADMINISTRATORS OF PUBLIC JURIDIC PERSONS
CONTENT — The instruction on inventoties should include the following:

- motive

- notion of an instruction (c. 34)

- authority of one with executive power to issue instructions (c. 34 § 2)
- law concerning which the instruction is issued

- the instruction

- effective date (c. 8 § 2)

- place, date, signatures, seal

SAMPLE INSTRUCTION

Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Instruction
Inventories by Administrators of Public Juridic Persons

Whereas, instructions clarify the prescripts of laws and elaborate on and determine the
methods to be observed in fulfilling them; they are given for those whose duty it is to see
that laws are executed and oblige them in the execution of laws; they do not derogate
from laws (CIC, c. 34 {§ 1-2); and

Whetreas, instructions are issued within the limits of their competence by those who
possess executive power (CIC, c. 34 § 1); and

Whereas, the diocesan bishop possesses executive powet to govern the particular church
entrusted to him (CIC, c. 391 § 1); and

Whereas, administrators of juridic persons are bound to make an inventory of the stable
patrimony owned by the juridic person before they begin their function, are to note
changes in the inventory, and are to preserve one copy of the inventory, as initiated and
as updated, in the archive of the administration and one copy of the same in the archive

of the cutia (CIC, c. 1283, 2°-3°); and

Whereas, when administrators make and update inventories they are exercising vigilance
so that the goods entrusted to their cate are in no way lost (CIC, c. 1284 § 2, 1°);
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In order to assure the accurate recording of stable patrimony belonging to public juridic
petsons subject to the vigilance of the Bishop of Johnsburg , I issue this instruction
regarding the inventories to be made and regularly updated by the administrators of
public junidic persons subject to the authority of the Bishop of Johnsbutg, and I instruct
that these administrators ate:

to use the form provided by the diocesan finance officer for the inventory of the
ecclesiastical goods belonging to public juridic persons;

to update this form at least once every year;

to send to the diocesan finance officer each year an updated inventory together
with the annual report of administration, which report is to be sent to the
diocesan finance officer within one month of the end of each fiscal, 1.e., within

one month following 30 June each year (cf. CIC, cc. 1284 § 2, 7°; 1287 § 1);

to retain a copy of the updated annual inventory in the archive of the
administration, together with other well organized books of receipts and
expenditures (cf. CIC, c. 1284 § 2, 7°) and other documents and records on
which the property rights of the public juridic person are based (cf. CIC, c. 1284
§2,99.

The matter of this instruction is effective immediately.

Given at the City of Johnsburg, in the province of Ontario, this first day of November,
in the year of our Lord, two thousand and nine.

/s/ + Paul Smith

Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V'.G.
Chancellor
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Appendix 9
DECREE ON RENDERING ACCOUNTS TO DONORS

CONTENT — The decree establishing particular law on rendering accounts to donors
should include the following:

- motive

- reference to the umiversal law (c. 1287 § 2)

- the particular law

- effective date (c. 8 § 2)

- place, date, signatures (diocesan bishop, Chancellor), seal

SAMPLE DECREE

Paul Smuth
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

Decree
Particular Law on Rendering Accounts to Donors

Whereas, the diocesan bishop 1s charged to keep vigilance over the adminstration of
ecclestastical goods which belong to public junidic persons subject to him (CIC, c. 1276 §
1), especially i order to avoid abuses (CIC, c. 391 § 2); and

Whereas, the diocesan bishop has legislative authority mn the particular church entrusted
to his care (CIC, c. 391 § 1), which he must exercise personally (CIC, c. 391 § 2); and

Whereas, the diocesan bishop 1s able to issue particular law to be observed within the
diocese (CIC., c. 8 § 2); and

Whereas, administrators of ecclestastical goods which have not been legiimately
exempted from the power of governance of the diocesan bishop are bound ex offzczo to

present an annual report to the local ordiary who m turn 1s to present it to the diocesan
finance council (CIC, c. 1287 § 1); and

Whereas, the same admunistrators are to render an account to the faithful concerning the
goods offered by them to the Church according to norms determined by particular law
(CIC, c. 1287 § 2);

By this decree, I establish the following as particular law for the Diocese of Johnsburg
regarding the admumstrators of public junidic persons subject to my governance
rendering accounts to the faithful concerning the goods offered by them to the Church:

326



Appendices

the admunistrator 1s to provide to each donor an annual report of gifts
given by the donor within two weeks after the end of each calendar year;

the administrator 1s to make public a comprehensive annual report of the
mcome and expenditures of the public junidic person at the end of each
fiscal year; this report 1s to correspond to the format of the annual
financial report 1ssued by the diocesan finance officer for parishes and
other public juridic persons subject to the Bishop of Johnsburg

the administrator may make public the above-mentioned comprehensive
annual report by sending 1t to those intetested through the postal service;
by displaymng it 1 a place readily accessible to the public within the
bulding(s) belonging to the public junidic person; or, mn the case of
parishes, by mncluding 1t 1n the parish bulletin

The matter of this decree 1s effective immediately.

Given at the City of Johnsburg, in the province of Ontario, this first day of November,

m the year of our Lord, two thousand and nine.

/s/ + Paul Smuth
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, V.G.
Chancellor
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Appendix 10

Rescript
Permission to Petform an Act of Extraordinary Administration

WHEREAS, administrators ate bound to fulfill their functions in the name of the
Church according to the norm of law (CIC, c. 1282) and with the diligence of a good
householder (CIC, c. 1284 § 1); and

WHEREAS, administrators invalidly place acts of extraordinary administration unless
they have first obtained the written faculty of the ordinary (CIC, c. 1281 § 1); and

WHEREAS, having heard the diocesan finance council, the Bishop of Johnsburg has
determined that the purchase of real estate by the admuinistrator of a public juridic petson
subject to his authority constitutes an act of extraordinary administration (cf. CIC, c.
1281 § 2); and

WHEREAS, the pastor of a patish represents it in all juridic affairs and is its
administrator (CIC, c. 532); and

WHEREAS, the Reverend Thomas T. Terreau, moderator of the priests to whom has

been entrusted 2z solidum (cf. CIC, c. 517 § 1; cf. c. 543 § 2, 3°) the care of Saint Michael
Parish, Johnsburg, has requested permission from the Bishop of Johnsburg to purchase
real estate adjacent to Saint Michael Church property (specifically, Lot 46-A of
Matryberg township, located at the corner of South and Mildred Streets); and

WHEREAS, in accord with the particular law of the Diocese of Johnsburg, the
Reverend Thomas T. Terreau has heard the members of the patish finance council
before making this request;

I, the undersigned Bishop of Johnsburg, grant to the Reverend Thomas T. Terreau the
faculty to perform the requested act of extraordinary administration and to purchase the
above-mentioned real estate on behalf of Saint Michael Parish, Johnsburg. He is to take
care that the ownership of this property is protected in civilly valid methods (CIC, c.
1284 § 2, 2°) and is to place the appropriate documents attesting to the ownership of the
teal estate in the parish archive and in the archive of the diocesan cutia (CIC, ¢.1284 § 2,
9°). Likewise, he is to exercise vigilance that this property is propetly protected by taking
out appropriate insurance coverage for it according to diocesan requirements (cf. CIC c.
1284 § 2, 1°).
Given at Johnsburg, Ontario, this first day of August, in the year of our Lord, two
thousand and nine.

/s/ + Paul Smith

Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, VV.G.

Chancellor
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Appendix 11
Rescript
Permission To Alienate Stable Patrimony Valued Above the Minimum Amount

WHEREAS, administrators are bound to fulfill their functions in the name of the Church
according to the norm of law (CIC, ¢ 1282) and with the diligence of a good householdet
(CIC, c 1284 § 1), and

WHEREAS, admuinistrators invalidly place acts of alienation of stable patrimony whose value
exceeds the sum defined by the law unless they have first obtained the permission of the

diocesan bishop with the consent of his diocesan finance council, the college of consultors,
and those concerned (CIC, ¢ 1292 § 1), and

WHEREAS, the pastor of a parish represents 1t 1n all juridic affairs and 1s 1ts admunistrator
(CIC, ¢ 532), and

WHEREAS, the Reverend Robert R Rhodes, pastor of Saint Patrick Parish, Johnsburg, has
requested permission from the Bishop of Johnsburg to sell real estate donated to Saint
Michael Parish by the late Maurice P Frazier (specifically, Lot 46 A of Marryberg township,
located at the corner of South and Mildred Streets) for the amount of CA$ 2,500,000, which
1s between the mimimum and maximum amounts established by the Canadian Conference of
Catholic Bishops (see CCCB official memorandum, dated February 2008), and

WHEREAS, the Reverend Robert R Rhodes has consulted both his parish pastoral council
and his parish finance counci, and they concur that the just cause for alienating this
property, which 1s not needed for parochial operation, 1s evident advantage to the parish (cf
CIC, c 1293 § 1, 1°) which intends to 1nvest the revenue generated by the sale for the future

erection of a parnish catechetical center on property adjacent to the pansh church (cf CIC, ¢
1294 § 2), and

WHEREAS, the Reverend Robert R Rhodes has obtained two wrtten appraisals of experts
that this property 1s worth less than the proposed selling price (cf CIC, cc 1293 § 2, 2°, 1294
§1)s

I, the undersigned Bishop of Johnsburg, having obtained the consent of the diocesan finance
council, the college of consultors, and those concerned, grant to the Reverend Robert R
Rhodes permussion to alienate the above mentioned real estate on behalf of Saint Patrick
Parish, Johnsburg He 1s to take care that the sale of this property 1s protected 1 civilly valid
methods (cf CIC, ¢ 1284 § 2, 2°) and 1s to place the appropriate documents attesting to the
sale 1n the parsh archive and 1n the archive of the diocesan cuna (CIC, ¢ 1284 § 2, 9°)
Likewsse, he 1s to invest the revenue generated by the sale for the advantage of the church
(cf CICcc 1284 §2,6°, 1294 § 2)
Guven at Johnsburg, Ontario, this first day of August, 1n the year of our Lord, two thousand
and nine

/s/ + Paul Snuth

Bishop of Johnsburg

/s/ Msgr Harold B Anthony, V' G

Chancellor
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Appendix 12

Rescript
Permission To Designate Stable Pattimony

SAMPLE RESCRIPT
Paul Smith
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg

WHEREAS, administrators ate bound to fulfill therr functions in the name of the
Church according to the norm of law (CIC, c. 1282) and with the diligence of a good
householder (CIC, c. 1284 § 1); and

WHEREAS, administrators are to exercise vigilance so that the ecclesiastical goods
entrusted to their care are 1n no way lost or damaged (CIC, c. 1284 § 2, 1°); and

WHEREAS, the designation of an ecclestastical good 1s a most surtable means to protect
1t from loss; and

WHEREAS, the goods which constitute stable patrimony are identified by legitumate
designation (cf. CIC, c. 1291); and

WHEREAS, the act of designating stable patrimony of a parish 1s an act of extraordmary
admunistration requiring the pastor, who 1s the administrator of the parish (CIC, c. 532)
to obtam the prior written faculty from the local ordmary (CIC, c. 1281 § 1); and

WHEREAS, the Reverend Konrad Stevens, pastor of Saint Patrick Parish, Johnsburg,
has requested permission from the Bishop of Johnsburg to designate three items as
stable patrimony of the parish (that 1s, a new set of vestments valued at $5,600; a new
photocopy machine valued at $15,200; and a new snow remover valued at $8,600);

I, the undersigned Bishop of Johnsburg, grant the Reverend Konrad Stevens this written
faculty to designate legitimately these three items as the stable patrimony of Samnt Patrick
Panish, johnsburg. He 1s to see that these items are identified as parochial stable

patrimony 1n the next inventory updated for the parish (cf. CIC, c. 1283, 3°).

Guven at Johnsburg, Ontario, this third day of September, 1n the year of our Lotd, two
thousand and nine.

/s/ + Paul Smuth

Bishop of Johnsburg

/s/ Dr. Madeline Pole

Vice-Chancellor

330



Appendices

Appendix 13

DECREE ESTABLISHING NORMS FOR PARISH FINANCE COUNCILS

CONTENT — The diocesan bishop, by a general decree, 1s to 1ssue norms to guide the
operation of parish finance councils. Once they are made, the statutes for each finance
council must be approved by the local ordinary through a singular administrative act.
The general decree may address the following:

- preamble

- name

- putrpose

- membership (ex officio, appointed, elected, etc.)
- officers (executive committee)

- meetings (general, special)

- committees
- finances
- rules of order
- amendments
- dissolution
SAMPLE DECREE
Paul Smuth
by the grace of God and the favor of the Apostolic See
Bishop of Johnsburg
Decree

Norms for Parish Finance Councils

WHEREAS, the universal law requires the establishment of finance councils m every
parish; and

WHEREAS, the same law requires the diocesan bishop to 1ssue norms to complement
the universal legislation on parsh finance councils; and

By this decree, I establish the following norms to govern the parish finance councils 1n
the Diocese of Johnsburg.

~ the pastor 1s the legal representative of the parish m jundic
affairs and the admunustrator of parochial ecclesiastical goods
(CIC, c. 532)

~ the pastor 1s the president of the pansh finance council, which
assists him 1n the adminstration of parochial goods
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the pastor selects the members of the pansh finance council
from among the parishioners;

the members of the finance council are to be between three
and seven m number; they are to be outstanding 1n integrity
and honesty, and truly expert 1n financial matters and civil law
regarding temporahties (cf. CIC, c. 492 § 1); excluded are
persons related to the pastor up to the fourth degree of
consanguuty or affimity (cf. CIC, c. 492 § 3)

members of the council are appomted for a term of two
years, renewable

the specific responsibilities of the pamsh finance council
mnclude:

to assist the pastor in preparing an annual budget of projected
mcome and expendrtures before the beginning of each fiscal
year, to be presented to the local ordmnary (cf. CIC, c. 1284 §
3); the budget 1s to be signed by the members of the parish
finance councilors before submission

to review and to attest to the accuracy of the annual financial
report which 1s to be presented to the local ordmnary (cf. CIC,
c. 1287 § 2); the annual financial report 1s to be signed by the
parsh finance councilors before submission

to be heard by the pastor before he seeks the written faculty
from the local ordmnary to perform an act of extraordinary
admunistration on behalf of the parsh (cf. CIC, c. 1281 § 1);
the request 1s to be signed by the parish finance councilors
before submission

to be heard by the pastor before he seeks permussion from
the diocesan bishop to alienate stable patrimony belonging to
the panish mn accord with the norms of umiversal and
particular law (cf. CIC, c. 1291-1292), or to enter contractual
transactions which may threaten the patrimonial condition of
the pansh (cf. CIC, c. 1295); these requests are to be signed
by the parish finance councilors before submussion

to be heard by the pastor before he enters mto contracts
mvolving leases (CIC, c. 1297)

the panish finance council 1s to meet at least four times a year
at times announced in advance by the pastor to the
parishioners; the council may never meet without the pastor;
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— all parishioners are to know the members of the parish
finance council, so that the faithful may make known their
opinions and needs to the councilors;

— minutes of meetings are to be made available to the
parishioner through a method determined by the pastor;

— any changes in the approved statutes must again be approved
by the local ordinary.

The above norms are to be contained in the statutes for every parish finance council in
the Diocese of Johnsburg. I direct that each pastor present to me, within six months of
the date of this decree, statutes for his parish finance council to be approved by the local
ordinary.

The matter of this dectee 1s effective immediately.

May the Holy Spirit guide all of us in our desite to provide effective care for and
vigilance over the goods entrusted to the Church.

Given at Johnsburg, Ontario, this first day of February, in the year of our Lord, two
thousand and nine.

/s/ + Paul Smith
Bishop of Johnsburg

/s/ Msgr. Harold B. Anthony, VV.G.
Chancellor
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Appendix 14

DECREE APPROVING STATUTES FOR A PARISH FINANCE COUNCIL

CONTENT — The statutes of a parish finance council will identify several issues related to

its purpose, membership, and functions, according to the norms issued by the diocesan
bishop (cf. CIC, c. 537), among which could be the following:

- preamble

- name

- purpose

- membership (ex officio, appointed, elected, etc.)
- officers (executive committee)
- meetings (general, special)

- committees

- election of members

- finances

- rules of order

- amendments

- dissolution

SAMPLE STATUTES

Saint John the Apostle Parish
Johnsburg, Ontatio

Patish Finance Council
Statutes

Preamble

Saint John the Apostle Parish is a community of baptized Catholics who share our time,
talents, and treasute in service of the people of God in south central Johnsburg, Ontario.

The parish finance council, sensitive to the pastoral needs of our fellow parishioners,
sttives to discern creative and effective means to apply available resources to meet those
pastoral needs, that we may grow in faith, hope, and love as we witness to the presence
of Jesus Christ, the Risen Lord, in this portion of the Lord’s vineyard by the gift and
power of the Holy Spirit.

Name

This council shall be called the “Parish Finance Council of Saint John the Apostle Parish,
Johnsburg, Ontario,” referred to in these statutes as “the finance council.”
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Purpose

A. The finance council assists the pastor in the administration of the ecclesiastical goods
of the parish.

B. Nothing done by the finance council will compromise the norm of law which
indicates that the pastor is the legal representative of the parish in juridic affairs and the
administrator of its goods (cf. CIC, c. 532).

Specific Responsibilities

A. To assist the pastor in preparing an annual budget of projected income and
expenditures before the beginning of each fiscal year, to be presented to the local
otdinary (cf. CIC, c. 1284 § 3); the budget is to be signed by the members of the parish
finance councilors before submission.

B. To review and to attest to the accuracy of the annual financial report which is to be
presented to the local ordinary (cf. CIC, c. 1287 § 2); the annual financial report is to
be signed by the parish finance councilors before submission.

C. To be heard by the pastor before he seeks the written faculty from the local ordinary
to perform an act of extraordinary administration on behalf of the parish (cf. CIC, c.
1281 § 1); the request is to be signed by the parish finance councilors before
submission. By particular law of the Diocese of Johnsburg, the following are acts of
extraordinary administration performed by pastors:

1.) To expend more than $25,000 for the purchase of any
movable good; if a purchase is part of a latger purchase, the sum of
the entire purchase is subject to this amount.

2) To expend more than $25,000 for the repair of property; if a
tepair is part of a larger project, the sum of the entire project is
subject to this amount.

3.) To purchase any real estate or other immovable good.

4.) To erect a building or a cemetery.

5) To lease property belonging to the public juridic person (cf.
CIC, c. 1297).

6.) To lease property on behalf of the public juridic person (cf.
CIC, c. 1297).
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7.) To enter any transaction which may worsen the stable
patrimonial condition of the public juridic person (cf. CIC, c.
1295).

8.) To grant an easement on church property.

D. To be heard by the pastor before he seeks permission from the diocesan bishop to
alienate stable patrimony belonging to the parish in accord with the norms of universal
and particular law (cf. CIC, c. 1291-1292), or to enter contractual transactions which may
threaten the patrimonial condition of the patish (cf. CIC, c. 1295); these requests are to
be signed by the parish finance councilors before submission.

E. To be heard by the pastor before he enters into contracts involving leases (CIC, c.
1297)

Membership

A. The pastor is the president of the finance council, which assists him in the
administration of parochial goods.

B. The pastor selects the members of the finance council from among the parishioners.
C. The members of the finance council ate to be between thtee and seven in number;
they are to be outstanding in integrity and honesty, and truly expert in financial matters
and civil law regarding temporalities (cf. CIC, c. 492 § 1); excluded are persons related to
the pastor up to  the fourth degree of consanguinity or affinity (cf. CIC, c. 492 § 3).

D. The members of the finance council are appointed for a term of two years,
renewable.

E. All parishioners are to know the members of the finance council, so that the faithful
may make known their pastoral needs to the councilors;

Meetings

The finance council is to meet at least four times a year at times announced in advance
by the pastor to the parishioners; the council may never meet without the pastor.

Officers
A. The officers of the finance council shall be the chairperson, the vice-chairperson,
and secretary. They will be elected at the annual organizational meeting, held after the

beginning of a new fiscal year, and shall serve for a one-year term, renewable.

B. The chairperson is responsible for conducting the business of all meetings of the
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finance council.

C. The vice-chairperson assists the chairperson, and substitutes for the chairperson
when the chatrperson 1s unable to perform the duties of office.

D. The secretary prepares and distributes agenda for meetings, records minutes of
meetings and distributes them to members. The secretary places mto the parish bulletin
announcements of comung council meetings, and summartes of the mmutes of the
meetings, after these have been approved by the pastor.

Commuittees

A. All committees of the finance council shall be ad hoc commuttees, whose members
are appointed by the chairperson of the finance council with the consent of the pastor.

B. Although others than councilors may serve on ad hoc committees, the majonty of
members shall be members of the finance council.

C. The purpose of each ad hoc committee shall be determued clearly by the
chairperson of the finance council.

D Reports of the activities of the ad hoc committees shall be made at each finance
council meeting.

Quorum

A simple majority of members of the finance council and 1ts commuttees shall constitute
a quorum necessary for a meeting.

Finances

A. An annual budget for the operation of the finance council will be submutted to the
pastor 1 April of each year, after it has been approved by the councilors.

B. Funding for the operation of the finance council shall come from ordinary parsh
operating funds.

C. Councilors shall not recerve remuneration for service on the finance council or for
duties performed on its behalf, but may be retmbursed for reasonable expenses incurred

if these have been approved 1n advance by the pastor.

Rules of Order
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A. Robert’s Rules of Order, as it may be updated periodically, shall govern the operations of
the finance council, unless these statutes determine otherwise.

B. Councilors shall endeavor to reach consensus in all matters being considered by the
finance council.

Amendments

A. These Statutes may be amended following a two-thirds majority of council members
favoring amendment, including those absent from the meeting when a vote for
amendment 1s taken.

B. If the bishop of the Diocese of Johnsburg issues particular law governing the
operation of parish finance councils, these shall be considered as being incorporated
into these present statutes with overriding effect.

C. No Statutes or amendment of Statutes shall be effective without approval by the
pastor and the local ordinary.

D. Nothing in the Statutes may contradict the divine law, the universal law of the
Catholic Church, or the particular law of the Diocese of Johnsburg.

Dissolution

A. The finance council may be dissolved by decision of the bishop of the Diocese of
Johnsburg or, with the approval of the diocesan bishop, by decision of the pastor of
Saint John the Apostle Parish.

B. If the parish has no pastor or canonical equivalent, the finance council is suspended
until one 1s appointed.

Approval

The above statutes for the patish finance council of Saint John the Apostle Parish,
Johnsburg, Ontario, are approved this tenth day of November, in the year of our Lotd,
two thousand and nine.

/s/ Msgr. Harold B. Anthony
Vicar General

/s/ Sister Madeline Model, O.P.
Vice-Chancellor
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