National Libra
I*f'l ofac'gnada i

du Canada

Bibliothégue nationale

[N . »

Canadian Theses Service  Service des théses canadiennes

Ottawa, Canada -
K1A ON4

NOTICE

The quality ¢f this microform is heavily dependentupon the
qualily of the original thesis submitted for microfilming.
Every effort has been made to ensure the highest guality of
reproduction possible.

If pa dges are missing, contact the university which granted
the degree.

Some pages may have indistinct print especially if the .

original pages were typed with a poor typewriter ribbon or
if the university sent us an inferior photocopy.

Previously copyrighted materials (Journal articles, pub-
lished tests, etc.) are not filmed.

Reprodugtion in full or in part of this microform is governed
b anadian Copyright Act, R.S.C. 1870, ¢. C-30.

NL-330 (r. BA/04)

AVIS \

La qualité de cette microforme dépend grandement de la
qualité de la thése soumise au microfiimage. Nous avons
tout fait pour assurer une qualité superieure de reproduc-
{ion,

Sil. manque des pages, veuillez communiquer avec
Funiversite qui a confére le grade.

La qualité dt :mpressmn de certaines pages peul laisser a
desirer, surtout si les pages originales ont été dactylogra-
phiées 3 I'aide d'un ruban usé ou si l'université nous a fait
parvenir une photocopie de qualité inférieure.

Les documents qui font déja l'objet d'un droit d'auteur
(articles de revue, tests publiés, etc.) ne sont pas
microfiimes,

La reproduction, méme partielle, de cetie microforme est
soumise a la Loi canadienne sur le dron d'auteur, SRC
1970, ¢. C-30.

Canad4



Lgfeday LT, X "]

X

' LEGAL CONTROL
-OF

-

ILLEGAL PAYMENTS BY MULTINATIONAL CORPORATIONS

\7 ) Dissertation submitted to the School

of (%ﬁduatc Studies and Research in partial fulfilment

Saleh Abdullah

[

of the requirements

N

AN

For \
(,,—-‘-..\/
The Degree of

DOCTOR IN LAWS
Saleh Abdullah Al-Oufi

Supervised by
Professor André Jodouin

Faculty of Law
University of Ottawa
1988

la]
L'd '

Al-Oufi, Ottawa, Canada’~1988.



Permission has been granted
to the .National Library of
Canada _
thesis and to lend or sell
copies of the film.

The author (copyright owner)
has resexrved other
publication rTights, and
neither the thesis nor
extensive extracts from it
may be printed or otherwise
reproduced without his/her
written permission.

to, microfilm this -—.-du

L'autorisation a été accordée
a la Bibliothégque nationale
Canada de nmicrofilmer
cette thése et de préter ou
de vendre des exemplaires du
film.

L'auteur (titulaire du droit
d'auteur) se réserve les
autres droits de publication:

ni la thése ni de 1longs
extraits de celle~-ci ne
doivent #&tre imprimés ou

autrement reproduits sans son.
autorisation écrite.

ISBN 0-315-46716-9



UNIVERSITE DOTTAWA
UNIVERSITY OF OTTAWA



R

LEGAL CONTROL
OF ILLEGAL PAYMENTS BY
MULTINATIONAL CORPORATIONS

by N
Saleh A. Al-Oufi .

® Saleh Abdullah Al-Oufi



-~

Te s TABLE OF CONTENTS

TABLE OF CONTENTS -

VITA . |

DEDICATIQN .
ACKNOMLEDGEMENTS . . . . . . . . . . .
' TABLE OF CASES j
INTRODUCTION . . . . . . ° :

-

Page
iv
X1

xil

x1id

xiv
xvi

1

PART ONE: AN OVERVIEW OF THE EXTENT OF CORPORATE
' BEHAVIOUR IN WORLD BUSINESS AND A CATEGORICAL

ANALYSIS OF ILLEGAL PAYMENT TO PUBLIC OFFICIALS

CHAPTER 1.0

MYTH, REALITY AND CONSEQUENCES OF MILTINATICNAL
CORPORATIONS® ILLEGAL PAYMENTS |
General Remarks |
“Corruption-in Business Government Relations
Purchase of Influence and Gross Sale of
National Trust
Consequences of Different Courses of "Action for
Business Exccu}ivcs and Politica} Leaders

- Ethical Dilemmas

v

WO o~) ~J

17

21+

24



CHAPTER 2.0

'CHARACI'ERIZATIG\T AND CATEGCRICAL ANALYSIS’OF MNCs’

‘II..LEGAL PAYMENTS e e e e e e e e e oo, 28
1. ‘General Remarks . . . ... . “ . . . . . .. .. 28
2. Scnsztwe_PolltlcaI'Contributions by M\Cs .. . 31

A. MNCs’ Political Contr.ib'uti'ons in Canada .°. 34
"B. MNCs’ Political Contributions in the
United States .". . . . . . . . . . . .. 36

3. Aggressive Payments Initiated by MNCs to ‘

Secure Business Abroad . . . . . . e e e 39
4. Payments-Nixde by -M\TCs to Avoid Economic

Coercion, or "Dc-fensiv_c P-ayment‘s" e e e 43
5. Payments Made by MNCs ‘to Low Level Foreign-~

I:‘znpldyccs, or "Facilitating Payments” . . . . 46
6. Mcthods and Techniques of Illegal Paymcnts

byNNCs...............-....48'
' A. The Crcatign of Corporate Slush Funds . . . 51
B. Utilization of an Intermediary . . . . . . 53
C. The Embloymcnt of an Agent or ConsuIt‘ant . 54

PART TWO: ADMINISTRATIVE AND CORPORATE METHODS OF CON-
TROL

CHAPTER 30 °

THE EXTENT OF CORPORATE LEGAL PROFESSIONALS’
RESPONSIBILITY TO CONTROL ILLEGAL PAYMENTS . . . . 58

1. Gcnerachmarks................58



2. The Role of tﬁc chaf Advisor in Shaping
" Corporate Behaviour . . . Ce e e ”59
3. Comparative Outlook on the Eﬁbcti?cncss of .
_ Inside v. Outsidc Legal Council . . . . . ... . 63
4.( cha1 Advisor’s Duties and Standards of
Personal Conduct . . . ... . . . . . . . . .. ‘66
5. The Framework Within Which MNC Legal Advisors
Must Operate . . . . . . . . . . . . . . ... Mm
" A. Who is the MNC Legal Advisor’s Client? . . . 72
B. The Application of Attorney Client
Privilege to MNC cha‘l Advisor Communica-
tions . . . . . L L. L L L. L0 ... ... T
(i) The Proper Scope of Privilege for
. Corporations . . . . . . . . . . . . . .77

(ii) Disclosure -of Privileged Documents

to Government Agencies . . . . . .. 87

(11i1) The Crime Fraud Exception . . . . . . 89

6. Appraisal and Conclusions . . . . . . . . . . . 93
CHAPTER 4.0

MULTINATIONAL CORPORATICNS’ INTERNAL REVEDIES
FOR ILLEGAL PAYMENTS . . . . . . . . . . ... .. 95
1. General Remarks . . . . . . . . . . . . . - 95
2. Establishing a Code of Conduct for MNC

Employees . . . . . . . . . . . . . . . . ... 97
3. Changing Attitudes Toward the Composition of

MNC Boards of Directors . . . . . . . . . . . . 100



_““h;_;M~meh__;___f““W&:ﬂ_Aﬂmm_m-

A. The Composition of the Board and the
Selection of Outside Directors . . . . . . . 102
B. The Liability of Outside Directors . . .—— . 106

4. Creation of an Audit Comittee to Oversse

"MNC Activities . . . . . . . . . . .. .. .. 108
A. The Composition of the MNC Audit
Corrmittcs T B ¢

B. The Role and Functions of the MNC Audit
Committee . . . . . . . . . . . . . . . .. 111 -
5. MNC Internal Investigation and the Effects
of Shareholders’ Derivative Suits . . . . . . . 114
A Dimcﬁsions and Consequences of MNCs’
Internal Investigation . . . . . . . . . . . 115
B. Shareholders’ Derivative Suits:
“Rationale and Rcsults‘. e e e e Z-. . 115
(i) Derivative Suit chuﬁrcﬁcnts - . . . 118
(i1) The Business Judgment Rule and the
Success of Derivative Suits in the
Area of Illegal Payments . . . . . . 122
{(iii) Judicial Review of Board Dchisiéns
to Terminate Derivative Suits . . . . 128

6. Appraisal and Conclusion . . . . . . . . . . . 130
¥

PART THREE: LEGISLATIVE CONTROL AND THE PROBLEM OF
ENFORCEMENT AND EXTRATERRITORIALITY

CHAPTER 5.0

LEGAL SANCTIONS OF MNCS’ ILLEGAL PAYMENTS . . . . . 131



2

1. General Remarks .
2. Legal Sanction Under the Saudi Arabian cha{
System ‘
“A. Shari’a as Basis for the Legal System
B. Islamic Law
(i) Crime and Sin
(ii) The Distinction Among Bribery, Gift
and Commission
(i1i) Penalties for Bribery '
C. Sp&ru&oxx Sanction of Illegal Payments
/(i) HiﬁYoricaI Background
// (ii) Status of the Recipient
(1i1) Action of the Recipient and Type
| of Coyiiggration.w:. R
(iv) Intent of the Recipient

(v) Penalty and Enforcement

3.

Legal Sanction undgr American Law .

A. Background to the FCPA .

B. Dimensions and Effectiveness of the
Accounting Provisions of the FCPA

C. Scope of the Anti Bribery Pro@sions of
the FCPA . . . . . . . e e T‘. i

D. Enforcement and Penalty under the FCPA .

E. Compliance Problems and Eﬂbciivcncss of

the FCPA .

4. Appraisal and Conclusions

viii

-
i

-
i

131

|
w
Lh

p—
(93]
%]

139
139

142
145
146
146
149

152

153
156
160
160

165

172
178
186
190



CHAPTER 6.0 K

~

POLICY DILEMMA AND EXTRATERRITORIAL CONSE-.

QUENCES OF LEGAL SANCTION OF MNCS’ ILLEGAL

PAYMENTS ABROAD . . . . . . . . . . . . . . . . . .192
1. General Remarks . . . . . . . . . . . . . . . . 192
2. Jurisdictiomal Basis for‘Applying National

S £ 2

w

Liability of MNCs for Illegal Payments Made
by Their Subsidiaries Abroad . . . . . . . . . 205
" 4. Liability of MNCs for Illegal Payments Made

by Their Agents Abroad . . . . . . . . . . . . 209
5. Political Reality and Judicial Restraint

with Regard to Exercise and Enforcement of

"National Sanctions . . . . . . . . . . . . . . 213
A. The Sovereign Compulsion Defence . . . . . 216
B. The Act of State Doctrine Defence . . . . . 223

[}

6. Appraisal and Conclusion . . . . . . . . . . . 234

PART FOUR: IN SEARCH OF INTERNATIONAL SOLUTIONS TO THE
CONTROL OF ILLEGAL PAYMENTS

CHAPTER 7.0

INTERNATIONAL COOPERATIVE EFFORTS TO SOLVE THE
PROBLEM OF ILLEGAL PAYMENTS . . . R X
1. General Remarks . . . . . . . . . . . . . . . . 237
2. 'The Organization for Economic Cooperation _
and Development (OECD) Guidelines for MNCs . . 240

3. International Chamber of Commerce (ICC)

1x



Efforts . . . . . . . . . . 00 .0 e 0. .. . 244
4. Organizatibn of American States (QAS)
Efforts . . . . . . . . .« . v . . . . . . . . 246

5. Scope and Content of the United Nations

Draft Agreement on Illicit Payments . . . . . . 248
6. Appraisal. . . C e e e e e e L. ... . 254
GENERAL QONCLUSION . . . . . . . . . « « « . . . . 256
APPENDIX I

Saudi Arabia Regulations Against

Bribery

I
[=))
[

APPENDIX 11
The U.S. Foreign Corrup? Practices
Act of 1977 . . . . . . . . . . . . . 266

BIBLIOGRAPHY . . . . . . . . . . . . . . . . . . . 1280



VITA

Saleh Abdullah Al-Oufi was born in a small farming town near the city of
Al-Taif, west of the Arabian Peninsula in Saudia Arabia. He attended elementary
school in this town for five years, then intermediate and high school in the schoo!
of Dar Al towheed in Al Taif for six years. In 1972 he graduated and attended
Islamic Law (Sharia) College of the King Abdulaziz University in Makkah, now
Um Al Qura University. During his undergraduate years he was one of th_c top
five students in his field. He graduatéd with the degree of LL.B. in Islamic Law
in 1976. He was subsequently admitted to the program of legal studilcs at the
Institute of Public Administration. He spent two years there and graduated in
1978 with highest distinction as the first in his group that year. As partial
fulfilment for his diploma he wrote a thesi; entitled "Arbitration and Conciliation
as a'Means of Solving Commercial Disputes: A Comparative Study. He worked |
as a legal advisor for the Saudi Arabian government for tw-o years, then in 1981
was awarded a scholarship to complete his higher education. He studied English
as a second language for almost a yecar before entering the Masters program at
- Tulane University School of Law, U.S.A. In 1983 he obtained his LL.M. in
common law, with research in iegal problems of foreign investment in developing
countries. As a result of the encouragement- of Dean Thomas Jw Schoenbaum, he
continued his LL.M. in admiralty law and graduated in May 1984, with research
in liability of oil and shipping companies for poliution of the sca.\n 1985, he was
accepted ar a doctoral candidate in the Facuity of Law at thc\Univcrsity of
Ottawa, for which he presents this thesis, Legal Control of Illegal Payments by
Multinationzl Corporations. At the same time, he participated in a series of
conferences offered by the Quebec National and International Commercial Arbitra-

tion Centre.



" DEDICATION

™~

I dedicate this dissertation to my beloved mother, who supported me with
love throughout my childhood and student years and encouraged me to complete
my higher education, and who worked hard to raise me and the rest of my broth-
ers'and sisters. I also dcciicatc it to rﬁy beloved father, who passed away before I

came to North America for my higher education. God’s peace be upon him.

I will alwa:ys cherish my younger brother Eidah, not only for his incredible
display of love for me, but also for his absolute insistence that I successfully finish
my doctorate. His taking on the responsibility of helping my mother raise my
younger brothers and sisters is an expression of family unity that is greatly appre-

. .ciatcd. His sense of singular pﬁrpose will be a source of inspiration to me in all

. my endeavours.

xii



ACKNOWLEDGEMENTS |
] >
My full gratitude goes first to Professor André Jodouin, who agreed to super-
vise my thesis during the last three years of work, and without whose thoughtful
guidance it would have been impossible to complete this thesis. Moreover, my
total appreciation and thanks also go to Professor Nabil N. Antaki, of Laval
University, Quebec, who, when I initially conceived of writing a thesis on the
legal control of multinational corporations’ illegal payments, was a visiting profcs-
sor at the Faculty of Law at the Umvcrs1ry of Ottawa. Both genr.lcmen showed
sincere interest, discussed my proposal with me point by point, and gave me valu-

able comments along the way which helped me formulate the framework and visu-

alize the final version.

The photocopies of joumé.l material given me by Professor Antaki have
greatly benefited my research and saved me valuable time. Also., I have benefitted
from books and case citations that have been made accessible by my supervisor,
Professor André Jodoiun. He also lent a great deal of strength, energy, and

encouragement to my creative work.

I am also very grateful to Professor Jean-Paul Lacasse, former director of the
Graduate Study program, and now a professor in the Civil Law section of the
Faculty of Law, who first introduced me to Messrs. Jodouin and Antaki. Finally, I
very much appreciate the work of Mrs. Joy McDonell, who took time from her
busy schedule to edit and assist in the typing of this thesis. Her reading was
invaluable, in terms of both the English language, which is not my mother tongue,

and general stylistic comments.



ABSTRACT
This dissertation deals with the issue of illegal payments by multinational
corporations. It is particularly concerned with possible and effective ways to con-

trol such illegal activities. The dissertation consists of four parts, seven chapters,

with the introduction and conclusion,

Chapter 1.0 describes the myth and reality of this method of cor}ducting busi-
ness, the ethical dilemma of the parties involved, and the consequences to them.
Chapter 2.0 is a description of the various types of illegal payments and the
methods and tcchniqucs used by corporatiops to cover up such practices. Chapter
3.0is a discussion of the MNC legal advisor's duty to control illegal payment
through his role in shaping corporate bchaviour. Chapter 4.0 looks at intracor-
porate remedies to control MNC illegal payments and the shareholders’ role in the
form of derivative suits in halting illegal practices by managers and directors that
have a detrimental effect on the corporations’ future business dealings ab;-oad.
Chapter 5.0 is a survey and a comparative analysis of lcg;l sanctions to control
MNC illegal payments in Saudi Arabia and the U.S. Chapter 6.0 is a study of the
jurisdictional basis for controlling illegal payments abroad by applying local laws
to the activities of national corporations beyond national borders, and of the policy
dilemma that would accompany this extraterritorial application. Finally in Chapter
7.0, the writer reaches the conclusion that the best method of control of illegal
payments and bribery in transnational transactions is through the cooperative
efforts of the whole international community, thereby avoiding the problem that
arises in applying national law to activities that occur in another sovereign’s terri- .
tory, and at the same time activating the law of -other nations that seek to control
such illegal practices. The research has revealed that almost every country has

laws against bribery and illegal payment, but that the corrupt system and official

.



sclcctivc-applicaﬁon of these laws make it useless to control such activities. How-
ever, efforts by regional and international organizziu%ns will not be effective unless

they are enacted and mandated by a treaty adhered to by all national concerns.
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INTRODUCTION
. .

. The writer’s purpose in studying illegal .paymems by multinational corpora-
tions is to expose the problem and its legal control from the lawyer’s perspective.
The writer attempts to do this without indulging in judgment of the politiCai and
social behaviour of the actors involved, although the conscious and premeditated
corruption of the processors of the law or, more generally, the custodians’
behavior needs to be examined briefly to make the picture clearer and to pave the

way for our study.

Deviation- from prescribed norms and appropriate social values by certain
groups contributes to the development of deep ambivalences about the law and its
practitioners in particular, and about the political system in general. Paradoxically,
w‘hcrc government has emerged as custodian of the law, proclaiming its honest
intention to preserve justice and work for the well being of society, the unb0vpﬁn I
oi‘ opcll'au'orgal corruption .lcavcs citizens with no reason to assume improvement.
Conscqucnﬂy: the impeachment of a public ofﬁcr:ia.l for a fundamental violation of
the trust of the general public is almost expected, and meets society’s expectations
and perception of justice.

Undoubtedly, when a political leader deviates from the general expectation of
the public, resentment increases, as does the erosion of civilized principles. How-
ever, from a professional viewpoint, this dissertation is seen not as-a political
study but as a conventional legal one, with meticulous analysis of legal definitions,
review of statutes and rules, discussion of past precedents and a comparative look
at the enforcement problems that might be encountered by those in charge of
prosecrting a;nd convicﬁng these violators. It is hoped that the content of this

dissertation will be a modest contribution towards exploring the problem of illegal



payments and bribery, and towards activating efforts to efficiently control such
illegal behaviour by both actors. Nonetheless, it shall be recognized that the study
of the legal control of illegal payments by multinational co;-porau'ons is rather
complicated as a field of lggal study, because of its clandestine nature and the lack

of analytical tools available to examine the problems and suggest solutions.

Thus, in Chapter 1.0, the reader is given an overview of the myth, reality and
consequences of the issue: of bribery and the epidemic of corporate corruption. The
corrupt activities of corporations that surfaced in the early 1970s virtually drew
the attention of the world to the role of corporations in society. The thunderclap
that accompanied the Watergate scandal sharpened the need for effective control
of corporate behaviour to correspond to its legitimate creation in society. The
extent of corporate bribery and illegal payment that was disclosed indicated factual
links and established sufficient evidence to prove Acomplicity between corporations
and political actors. Evidently, in business government relations, a loose system
oflcontrol will pcrmit\widc spread corruption, especially when there is evidence
that the leaders are themselves corrupt. This corrupt behaviour of leaders and
public officials is a distinct feature of the exercise of authoritarianism, especially
in developing countries. The control of illegal payments in transnational business
transactions requires the will of political leaders, the business community and the

‘legal profession.

Chapter 2.0 examines illegal payments and bribes that are deemed authorita-
tively unlawful, and other exceptional payments that have the operative effect of
bribery. Although methodological problems arise in labelling payrn;:nts illegal, a

designative and evaluative approach should be employed to arfrive at a conclusion

about the payments’ appropriateness and legitimacy. Examples of these problems

are sensitive political contributions and facilitating payments, the actual purpose of

2-
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which is to gain some favourable and sympathetic treatment from the ;akcr of
these payments and to ensure his subservience to the giver. Yet, one must éxam—
ine the purpose and the motive behind the payment to distinguish a bribe from a
legal political payment by a business organiiation. In addition it shall be recog-
nized that a "facilitating payment" a neo-euphemism for the term "bribe” shall be
considered illegel in the final analysis because its clear purpose is the corruption
of the recipient to modify or influence his decision in favour of the giver. The
legalization of this type of payment can lead to the concealment of other illegal
practfccs and might discourage the recipient from executing his duty unless he
receives some facilitating payment. Several methods and techniques are employed
by big corpprations to conceal the purpose of the payments, secure anonymity and
protect the recipient.

This leads us to examine in Chapter 3.0 the extent of cofporatc legal advisor
responsibility of any business organization to control illegal payments. The legal
professional faces a bewildering dilemma as he assesses his responsibilities wi'xcn
he has had previous knowledge about illeéﬂ payments by the organization that
cmplo;s him. Several questions must be answered in order to determine the legal
advisor’s liability: To what extent is the legal advisor legally or morally obligated
to reveal information to which he is privy with respect to illegal payments? Does
complying with this legal and moral obligation to reveal information contradict the
principle of confidentiality of the attorney client relationship? If not, in what cir-
cumstances does the attormey client privilege apply? Consequently, what role
should the legal advisor play in the business organization and in the shaping of its

. 5
behaviour?

We subsequently in Chapter 4.0 examine the internal remedies employed by

corporations to control illegal payments. Although these remedies were initiated



by corporations to shield the public and the shareholders from the glare of publi-
city that surrounds the revelation of illegal payment, as in the Watergate scandal,
they are a positive step toward climinating the practice. The first of these meas-
ures is the publication of a corporate code of conduct to guide corporate employ-
ees in conducting business in accordance with ethical and lawful principles. The
second measure is bringing about a change in attitude toward the composition of
corporat‘e boards of directors. This can be achieved by the installation of indepen-
dent outside directors who would monitor against any wrongdoing. Such a meas-
ure narrows corporations’ latitude, under t.hc‘ traditional composition of the board
of directors, to define and assess responsibility and consequences for future action.
Besides, it also exhorts corporations to be more cautious about questionable activi-
ties and to earnestly admonish any possible illegal conduct. The third measure is
the creation of an audit committee to prevcnt“ any_misuse; of corporate funds by
management, and to provide a mechanism by\;chich outside directors can investi-
gate corporate accounting and monitor its financial practices without managerial
pressure. The fourth measure is an intermittent internal investigation by the cor-
poration to make certain t.hai all business activities are being conducted in accor-
dance with ethical standards and legal principles. However, this measure may be
used to advantage by shareholders when the internal investigation reveals bribes or
questionable payments. Corporations often block shareholders who bring dcﬁva-
tive suits against the directors involved by asserting the business judgment rule.
Indeed, this power in the hands of corporaric boards to terminate a derivative suit,
without any monitoring device for the abuse of the rule, increases the possibility
of the board’s covering up illegal activities on the ground that the suit is not in the
best interests of the corporation. Nevertheless, considering the link between bri-
Béry and illegal payment in international business, and corrupt activities of both

MNCs and local foreign officials, these internal voluntary measures might not
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deter corporations from devising ways of circumventing their professed policies.
Thcsg\ policies are too often used for public consumption and image making rather

than to conduct business in accordance with cthical and legal principles.

In Chapter 5.0 we examine legal sanction of illegal payments. One should
remember that most if not all illegal payments were and perhaps are still being
made in countries that havé laws prohibiting such practices. Indeed, these prac-
tices flourished as a result of glant corporations striving to maintain their
economic power in developing countries. To accomplish this goal and generate
exorbitant profits, they went beyond reasonable business practices and invested
their efforts in exploiting foreign officials who were motivated by greed and per-
sonal enrichment to the detriment of their fellow citizens. The national economy,
after ail, finally bears the cost of bribery and illegal payment and not the payee,

and the receiver official is supposedly the enforcer of the laws.

Admittedly, the effectiveness of the law io squelch corrupt practices by giant
corporations in intcrnatiohal business depends on its equal and impartial enforce-
ment.  Concurrently, intergovernmentai cocperation is needed for mutual judicial
assistance, gathering evidence, extraditing the accused, and settling any disputes
that may emerge as a result of prosecution and indictment. We will examine first
the Saudi Arabian dual legal system the Shari’a or Islamic law and the regulation
against bribery which regulate in detail the subject matter in accordance with the
Islamic éonccpt of justice and preservation of the community. Secondly, we will
look at the efforts of the U.S. to rebuild its image after the revelation of the
Watergate scandal. This image making, however, took the form of enacting
appropriate rules of criminal law to prevent corporations from using bribery and
illegal payments in their dealing overseas, and thus gaining access to foreign coun-

tries for the purpose of conducting business. In addition to the image making



impc.ms, the development of U.S. law to control its corporations’ illegal p_aymcﬁts
abroad was also spurred by a will to curb the practice of these corporations and
their subsidiaries of laundering money for illegal political contributions in the U.S.
itself. Nonetheless, the effectiveness of such a unilateral action is hindered by its
extraterritorial consequences, and attendant upon such a law are many difficulties

-

associated with its application.

This leads us -to Chapter 6.0, where we will examine the basis that may bc .
asserted for criminalizing corporate activities, and the theories that may be -‘
'advanccd to establish the jurisdiction of a counffy/ over the activities.of its national
corporations abroad. We will also examine the political dilemma attending the
application and enforcement of such legal control. While acknowledging these
difficulties and Jdilemma, we w111 in Chapter 7.0 of this dissertation present the
efforts by regicnal and intcmational organizations to control the problem of illegal
payments by giant corporations as the only way to overcome the difficulties asso-
ciated with the application of unilateral action, and we advocate the need for the
concurrent cooperation of countries that possess economic power and those in

need of development.

Note 1. Except where indicated, Arabic materials (statutes, regulations, newspaper articles,
etc.) have been translated by the author of this thesis, who takes full mponsxbmty for the
translation.

Note 2. Most of the Arabic language materials are dated from the Higirah, that is the date of
. the departure of the Prophet Muhammed, peace be upon him, from Makkah to Madinah, where
he publicly announced his message from God. This date is know as "After Higirah" (AH.).



PART ONE: AN OVERVIEW OF THE EXTENT OF CORPORATE

BEHAVIOUR IN WORLD BUSINESS AND A CATEGORICAL ANALYSIS OF
ILLEGAL PAYMENT TO PUBLIC OFFICIALS

-

CHAPTER 1.0

MYTH, REALITY AND CONSEQUENCES OF MULTINATIONAL
CORPORATIONS’ ILLEGAL PAYMENTS '

3 .
1. General Remarks _

The epidemic of corpbrate corruption that beset multinational corporations
(MNCs)! in the early 1970s drew attention virtually around the globe. MNC
acu'viﬁcs were a daily focus of the business pages of newspapers, with several
scandals reaching front page proportions. The activities involved not only "reput-

able” businessmen but also large corporations. A prime example was Lockheed’s

spectacularly indiscreet millions in bribes to high ranking government officials of

Japan and of certain European and Middle Eastern countries. In the U.S., govern-
ment contractors entertained Pentagon procurement officials? and cmploycd retired
high ranking military officers to perform a variety of sensitive and in some cases

secret tasks for the company.>

1 A multinational corporation has been defined as "a related group of companies operating
simultaneously in different countries and therefore subject to different national jurisdictions,
but under the corporate control of one parent company. See Litvak Smoule, The Multinational
Corporation: Some Economic, Political and Legal Implications (1971), § Journal of World
Trade Law, at 631-632. For our purposes in this thesis, MNCs are those corporations tran-
scending the national boundary and doing business abroad, whether or not they have a subsidi-
ary or plant abroad.

2 Ralph Nader and Mark Green, "What to Do About' Corporate Corruption,” Wall Street
Jourral, March 2, 1976, at 8, col. 4. ' ,

3 See Michael C. Jensen, "Retired Generals Employed by Northrop in Varied Jobs,” New
York Timus, June 26, 1975, at 55, col. 5. Also see Jerry Landauer, "Northrop Hired Many

High Leve! Agents to Help Foreign Sales, Documents Show,” Wall Street Journal, June 9,
1975, at 4, col. 2. '
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" To begin this rather complicatcdﬂsmdy of the problem of illegal payments,
we shall, beforehand, be cognizant qf the fact that the area of illegal payments by
MNC:s is somewhat difficult as a ﬁcld of legal study, since these payments are for
the most part clandestine. Moreover, the usual analytical toois of the lawyer are
not sufficient to deal with the phenomenon itself or with some of its social and

economic implications.

Nonetheless, in order to understand those rules of law which have evolved as
a reaction to the practice of illegal payments, as well as the traditional rules of law
that could have a bearing on them, it is necessary to have an idea of the extent of
these payments in the world of business and to understand their operation in order

to establish factual categories that correspond to the applicable legal categories.

In order to achieve this objective, we have tried to describe the phcnorncnon
on the basis of the htcraturc of busmcss and journalistic writings. However, this
description may pa.mt a picture of American businessmen and corporations as the
instigators of corruption in the wozx'fact, other giant corporations both in
East and the West use the same methods to do business and are not mentioned.
The reason for this is mainly the extent of freedom cnjbyed by the press in the
U.S.A. which enables it to bring to public notice a number of instances which
would escape such notice in other countries. More-over, tl;e publicity associated

| with illegal payments by MNCs has generated strong interest in the U.S. Coz_'lgress
and in the academic legal community, with the result that there is a considerable
body of legal materials (both legislative and scientific) which exists in the U.S.

and not in other countries.



2. Corruption in Business-Government Rela¥ons

It is true to say that corruption lies at the hsart of imrggularities in business
government relationships around the world(. Sucl:x p-aymcnts by businesses and
business organizations are widespread in_poor as well as in rich countries,? in
.developed.and undcrdcvcl‘opcd nations regardless of political and social ideology,>
although there are indications that a stable legal and political climate acts as a
deterrent to these practices. There is no nation in the world that can claim abso-
lute immunity from corruption. However, even if a particula-u nation is corruption
free, it may stll, in the course of pursuing it;s own interests, be the inspirer of
corruption in another nation. A halt to corruption cannot be accomplished by one
individual of one administration, but must emerge from the will of the nation to
clean its house before it incurs the indictment of other nations. For example, if
U.S. MNCs stop initiating illegal payments and responding to officials’ requests
for bribes, thus raising the issue of illegal payments to the level of a political

stand, the accused officials in-other nations will be challenged in any forthcoming

illegal payments or requests™ Further, when MNCs have the confiderice in their,

products to compete in the world market, there is no need for illegal payments.
For example, if Lockheed did not have a problem in marketing its Jet Star, it

would not have resorted to bribing officials throughout the world to secure the sale

© 4 It was estimated that corruption in the form of bribery, kickbacks and extortion in the U.S.
-amounted to $5 to $8 billion annually, especially in the retail and building industries. See Neil
H. Jacoby, Peter Nehemkis and Richard Eells, Bribery and Extortion in World Business (1977},
at42.

5 Corruption is not a feature of developing countries only, but has been practised in many
developed countries such as the U.S. and Japan; however, it was practised covertly. The reve-
lation of the Watergate scandal made it clear that payments by MNCs to domestic and political
figures for political influence and special favours were widely prevalent. They were either
offereu or asked for to secure profitable opportunities to expand operations or to gain some
leniency in any forthcoming change in the laws or regulations that might effect the MNCs’
business. See Mamoru Iga and Morton Auerbach, "Political Corruption and Social Structure in
Japan,” (1976), 17 Asian Survey, No. 6, at 556-564. Also see N.Jacoby., Id., at 172.
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of its airplane.

Nonetheless, when the objective is the maximization of profit and return of
investment, which is the goal of all MNCs in the world today, the moral issue is
frequently ignored. The method used by MNCs is morally questionable: manage-
ment usually has the mandate to meet the corporation’s legal obligations to the
extent that disclosure is compulsory to assurc compliance with any laws or
government regulations.® The cost of compliance, however, is sometimes weighed
against the prospective return of doing business.?

Ostcnsibly; in almost all governments throughout the world there are laws:
and regulations that prohibit corruption, bi‘ibcry and illegal payments in conducting :
business, but the loose system of internal control permits such behaviour to con-
tinue, either covertly or overtly, especially when those in leadership are them-
selves corrupt. Under such conditions, the pervasive corruption is very likely to
work its way through the chain of command right down to the lowest level
employces.3

In any organization--either go;remment or business—-where burcaucfacy is
practised, there are two types of corruption. The first type is found in low level
bureaucrats, where an individual employee disregards the relationship that links
him with the organization by mz;icing'-:;. decision without ass‘cssing the effects on
his agency’s budget® For example, a private sector employee who takes a bribe
ultimately causes an augmentation of the marginal cost in the agency’s budget.

- Similarly, when a government official takes a kickback in return’for approval of a

6 Edward C. Banfield, "Corruption as a Feature of Governmental Organization” (1975), 18 J.
of Law and Economic No. 2, 587-605 at 601.

7 Jerry Landaver, "Rollins Inc. Says It Will Continue Payoffs Abroad; Other Firm Tells of
Resistance,” Wall Street Journal, March 3, 1976, at 3, col. 2.

8 See'N.H. Jacoby, supra. footnote 4, at 147. .

? Susan Rose Ackerman, Corruption: A Study in Political Economy (1978), at 68.
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govermnment purchase of material, he is in efféct adding this kickback to the price
of the item by inflating the seller’s price.10

The second type of corruption involves high level bureaucrats who try to
maximize their personal gain. They will tolerate any corruption in any low level
employees if that is necessary for their (the bureaucrats’) survival, or they may

buy the silence of those employees by recruiting them as sabordinates.1!

Watergate-related investigation into domestic political contributions in the
1J.S. uncovered a raft.of MNC illegal payments that astonished most of the world.
Such illegal activities are derived from the influential power and financial strength
that MINCs possess of their very nature, and that they use to perpetuate the need
of other nations to rely on them. The methods MNCs use to execute these poli-
cies are varied; thcy range from lobbying the host country’s legislators by bribing
government officials,!? to making political contributions to parties likely to help
‘the MNCs to maintain and execute their policies,!3 and in the extreme, to
c;vcrthrowing unfriendly gm.re:rm‘m:nts.14 The economic power and resources that

MNCs possess and control contribute to the achievement of their policies,

10 Mr. Haughton, Lockheed Chairman, testified before the Senate Foreign Relations Com-
mittee of the U.S, in connection with $106 million in agent fees paid to Mr. A. Khashoggi to
facilitate the sale of the company aircraft to the governraent of Saudi Arabia. He said that
. payment t0 and allegedly through Mr. Khashogei had not come out of Lockheed funds.
Lockheed added the sale commission and alleged bribe to the price of its airplanes. See
Robert Smith, "Lockheed Document Discloses a $106 million Saudi Payout, Agent’s Fees Cit-
ed in Testimony at Senate Panel,” New York Times Sept. 13, 1975, at 31, col. 1. and at 33, col.
1.

11 Susan Rose Ackerman, supra. footote 9, at 68.

12 Kenneth H. Bacon and Mary Bralove, "Buying Favor: United Brands Paid Bribe of $1.25
Million To Honduran Officials,” Wall Street Journal, April 9, 1975, at 1, col. 6.

13 Jerry Landauer, "Costly Concession: Guif Oil Admits It Paid $4.2 Million 1o Officials
Abroad to Shield Assets,” Wall Street Journal, May 2, 1975, at 1, col. 6. Also see Kenneth H.
Bacon, "SEC Testimony Tells How Gulf Oil Gave $300,000 a Year to Politicians in the U.S.,"
Walf Street Journal, November 17, 1975, at 30, col. 1. Also see Michael C. Jensen, "Gulf Oil
and Millions for Politicians,” Wall Street Journal, November 25, 1976, at 1, col. 3.

14 For example, IT & T auempted to pay the CIA $1 million to aid in overthrowing Chile's
president, Salvador Allende. See Susan Rose Ackerman, supra, foomote 9, at 81.
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regardless of the means they are using in reaching their end. 15

In many countries, the predisposition of public officials to respond to MNCs’
avarice is much greater in certain arenas than in others. In major contracts such
as defence, oil concessions and airlines, where the decision is more political than
commercial, the mmpmﬁ/bn to unhzc one’s power to the advantage of the ruling
political party is virtually unconquerable, especially in a government structure
where there is no.clear distinction betwéen the. wealth of the country and that of
the ruling power.16 Accordingly, one would expect any decisions made l?y those
politicians or rulers to be ones that would bring them the maximum personal
benefit. This type of political authority’s self-interested decision making always
breeds corruption: When the law does not state explicitly and unambiguously the
extent to Which a leader’s or a public official’s power pxtcﬁds, nor delineate the
scope of his personal rights and his duties to the public, the potential for abuse is
una{oidablc. For example, when a leader or a public official is entrusted to exer-
cise i\iis\discrcu'on over certain property rights or to make an important economic

decision, the, outcome of such a decision may intentionally be directed to the

" advantage’ of cen;.un groups. This allocatior of benefit engenders corruption and
AN

consequently procreates a distasteful attitude on the part of the public at large.1?
Under such conditions the ‘public official may easily violate the law undetected by

concealing the transaction undkcr‘a cloak of apparent legality.1® However, this use

L,

15 BR. Reich, "Global Social Responsibility for the Multinational Corporatimls,"' (977, 8
Tex. Int'lLJ. 187-201, at 188.

16 D.V. Marsh, Business Ethics (1980), at 227-228.

17 Bruce L. Benson and J. Baden, "The Political Economy of Govemmental Corrupuon
The Logic of Underground Government™ (1985), 11 J. Legal Stud., 391-410, at 395.°

18 For example, 2 public employee in the Saudi Arabian government can run a business as
an associaze with a foreign company without being questioned on the legality of his act. The
registration of 2 new company, published in various journals, occasionally if not always in-
cludes the name of a2 member of the government or associated official as founding member.
Also sometimes as a covert procedure an official will use the name of a family member. So,
the examination of the true ownership of many companies would reveal that the nominal owner
is the wife or child of 2 prominant political leader or high ranking government official.
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of public office and official authority for personal or family enrichment will inevit-
ably have a negative effect on the country’s economy, because the dominant feel-

ing of those officials is a great insecurity about their ill gotten wealth.!9 This

insecurity impels them to transfer any capital formed through Sbrmption outside .

their country for investment.20

This type of corruption by political leaders or public officials is the outcome

of the exercise of authoritarianism. There is no doubt that when the public has a

chance to participate in a decision making process in a democratic manner, corrup-

tion will be lés§cncd by,,,@\e fact that there will-cxist channels for open discussion
of any deviance by the leader from the public expectation. In addition, public
. influence will be transferred into pressure to bring in laws that would prevent any
abuse by a publi.c official of his power and authority and that would also monitor
possible violations of this authority.2! So, in many underdeveloped countries
where authoritarianism dominates, the discretionary powers of a public official are

great, and in this juncture there is a chance of buying his favour.

The "buying" of such officials can be pcmeiv;d from the practices of certain.

MNCs, especially those ')corporations that dominate the -production' of arms, food,
oil and drugs. And when"MNCs are closely associated with illegal payments, this

19 For example, the Iraqi govemment, by presidential decree, has recently executed five high
government officials, among tiem a former. mayor of the capital city of Baghdad, for their part
in taking bribery from various MNCs and their cooperation in covering up for high commis-
sions for the purpose of paining business in‘certain countries, and for transferring those illegal
payments or/and commissions into their accounts through foreign banks into foreign countries.
See stafl reporter, "Baghdad Excutes Five People, Among Them a Former Mayor of the Capi-
l" Asharg Al-Awsat (Arabic Newspaper), February 17, 1987, at 1, col. 6.

2 Clear examples are the former Shah of Iran and Ferdinand Marcos, the former Philippine
president. See Laurence Whitehead, "On Presidential Graft: The Latin American Evidence,”
in Corruption: Causes, Consequences, and Control (edited by Michael Clark, 1983), 146-162.

1 A prime example is the Foreign Corrupt Practice Act of the US.A. pub. Law. no. 95-
213, dt. 1, 91 Stat. 1494 (1977) (Codified at 15 U.S.C. Secs. 78 dd-1, 78 dd-2, 78 ff{Supp. 1,
1977]. For the complete text, see App. H infra, which was enacted s a result of corporate ille-
—~gal contributions at home and abroad. This law prevents the type of illegal practices by MNCs
that we will examine in Chapter 5.4 of this thesis. )
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is a clear indic;m'on of ciosc government business relations.?2 Such activities may
be conceived and justified by officials from the MNCs home countries on the
ground of securing gouvernmental interests, which in the ;vritcr’s view does not
correspond to good moral and ethical standards. Furthcnﬁorc; another pcrccivable_
indication of close government bﬁ:v.incss dealings is the intervention by the MNC’s
home government in its business dealings for what is usually callcd "security rea-
sons". A closer examination of this type of situation will frequently reveal a pat-
tern of illegal payments by MNCs.Z Although the practice of bribery is repugnant
to basic ethical principles, in many instances one has strong reason to believe that
a possible covert connection exists between MNCs and the intelligence agencies of
their home countries,* and that this connection extends to a full blown system of
illegal payments and granting of political favours.25"

There is convincing evidence that the United States government, through the
Central Intelligence Agency (CIA), was involved in the approval of illegal pay-
ments,?® or at least that there was an awareness of sych illegal practices by
MNCs, and little effort made to stop them.2” In fact, on several cceasions, the

United States government, through the state department,?® had interceded to stop

2 The Lockheed scandal is an example of this relationship. In 1975 Lockhesd admitted it
had made under table payments of $22 million. Part of the payments were used to promote the
sale of its L1011 airplanes. The company was in financial difficulty and at the edge of ban-
kruptcy in 1971 when the U.S. congress bailed it out, agreeing to guarantee a $250 million
loan. At that time Congress established a Loan Guaraniee Board with broad powers of super-
vision over Lockheed operations. This fact suggests thit the U.S. government knew about the
illegal payments that were given by Lockheed to foreign officials. See George C.Lodge, "The
Coanection Between Ethics and Ideology™(1982), 1 J. Bus. Ethics, 85-98, at 95.

B See Anthony Sampson, The Arms Bazaar (1977), 211-230. In such a case, some may
consider this as a valid exemption, and a justification for making illegal payments to foreign
public officials.

24 w. Michael Reisman, Folded Lies: Bribery, Crusade, and Reform (1979), at 63.

25 George Cabo Lodge, supra, footnote 22, at 93-94.

2% A CIA connection was approved by Washington in the case of a Lockheed bribe to a

- Japanese official in the sale of Starfighter planes to Japan. See Anthony Sampson, The Arms
Bazaar, Ch. 13, "Japan Behind the Black Curtain,” 222-240 (1977).
21 George C.S. Benson, Business Ethics in America (1972), at 253.
28 After the revelation of corporate scandals in the U.S., documents revealed information
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Lhcxciisclosurc of the names of foreign officials who were involved in bribery and
who W of those clandestine payments.2? As a result of that interven-
tion, the Security and Exchange Commission (SEC) dropped some of its foreign
payments cases and the Justice Department of the United S:ates did not prosecute
top executives of those MNCs involved in bribery, because of fear of disclosure of
national security secrets.3 This action implies a cover up under the guise of Secu-
rity measures. This. in the writer’s view an elusive and evasive jusﬁﬁcat'ion;
because it tends to maintain and preserve the anonomity of the currupt activities of
public official, where the bribe was made, upon the expenses of his own people
and his country economy. In one case, however, in which the U.S. ‘govemmcnt
did not intervene, the company’s chairman rationalized during the investigation
that the illegal payments made by his company were for the purpose of protecting
the company’s investment, and an attempt to cover and protect thé CIA connec-

tion.3! In Lockheed Corporation illegal payments abroad, one could easily figure

that linked many foreign nations to those scandals, and that would embarrass the U.S. govem-

-ment if the names of those foreign officials were revealed. The U.S. government, headed by
Secretary of State Henry Kissinger, moved to prevent the disclosure of those names by writing
o the Attorney General of the United States protesting that the Lockheed documents contzined
“uncorroborated, sensational and potentially damaging information, which would damage the
foreign relations of the United States” (Quoted in Anthony’ Sampson, The Arms Bazaar, from
H. Kissinger’s letter to the Attorney General of the United States (1977), at 276.

® See Security and Exchange Commission v. Lockheed Aircraft Corporaiion, 404 F. Supp.
651, (D.D.C. 1975). The State Department opposed any efforts on the part of the Securitv and
Exchange Commission, the government bedy investigating the illegal payment by MNCs, to
release the names of recipients, |
. 30 See Jerry Landaver, "SEC Dropping Foreign Payoffs Cases Against Page Airways at
CIA’s Request."The SEC investigation revealed that the company paid $7.5 million abroad
from 1972 to 1977. When the CIA moved to cover up for those recipients whose identities
were disclosed, the investigation revealed that several public officials were involved the
president of Gabon, a government minister in Malaysia, the Ivory Coast’s Ambassador to the
U.S., and agents who helped the company win business in Saudi Arabia and Morocco, Wall
Street Journal, April 8, 1980, at 8, col. 2. .

31 The Gulf Oil chairman defendsd z payment of $4 million to the Korean ruling party in
197U as necessary to secure the continual favour of the regime. One member of the question-
ing commiitee of the U.S. Senate pointed out that the company’s investments in Karea were
fully Lisured against expropriation by the United States government, and that the U.S. assis-
tance to and influence in South Korea were substantial, so that there was no reason for the pay-
ment. Tne chairman did not give a clear response, possibly because he-was protecting his CIA
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out the connection between the bribe made by the corporation and the U.S.
gow.-,x-n:m:nt.32
Every case of illegal payments and bribery made by MNCs is a case history

of an illegal method of procuring business abroad and an aclmowlcdgcmcnt of

clandestine and sometimes overt connection between business activities of the .

MNCs and government officials.3® Such dealings can take place either within or
outside the MINC’s home state, .and without them the MNC would not achieve the
amount of business it wished. The chairman of Lockheed later made the remark
that the manipulation and manoeuvering utilized to procure business were
worthwhile and that the halting of 'payments to foreign officials woﬁid have tied
up their business.3* In most of these cases, the bribes and illegal payments were
instituted for the benefit of the MNCs and were made voluntarily. While the
MNCs always claimed that they were victims of extortion,3’ these claims were
‘made to evade public criticism and legal conviction for the violation of laws and

moral obligations.

connection. See George Cabot Lodge, supra. footnotes 22, at 93,

32 In Lockheed illegal payments of $22 million in bribes to promote the sale of its L1011
Tri-Star, the awareness of the U.S. government of the payments is irrefutable for several rea-
sons. The company is a major U.S. defence contractor, and was answerable to the U.S.
Congress Guarantee Board, of which the U.S. Secretary of the Treasury was a chairman. See
George C. Lodge, supra, footnote 22, at 93,

33 In many cases MNC may justify the rendering of illegal payment to public official of the
host country on the ground that it cannot do-business unless it satisfies the corrupt officials
demand; see supra, footnote 31, and accompanying text. :

3 william M. Carley, "Grease or Grit? Lockheed Payoffs to Indonesians were Difficult to
Armrange,” Wall Street Journal, November 17, 1975, at 1, col. 6.

35" Anthony Sampson, supra, footnote 23 at 285 s

rd
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3. Purchase of Influence and Gross Sale of National Trust

When a public official assumes office, he represents a public will, because 2
trust‘ is being conveyed on him that he is cxpectcil to pr&scrvc. This trustee ship
theory requires an official to maintain, to the best of his ability, a high standard of
performance and intcgrity.;. .t‘hus he must disregard all considerations except those
that are genuinely relevant to the public interest36 An MNC’s purchase of a pub-
lic official’s influence is done for the purpose of sccuring favour and facilitating
the sale of its prdduct or services.3’ Some of these arrangements call for the
influence purchase of very high ranking officials.3® This black market sale of the
entrusted authority and influence by a public official has no fixed price, but the
effectiveness and value of the services and the function of the system of the sel-
ling parmer will yield an estimated price for his services, especially when the
seller of a decision has a monopoly. Thc. MNCs: may also taketinto account, when
buying such authority, the prospective futuré opportunities for business in the

country, the strengths and weaknesses of the law enforcement,3® and the prevail-

ing ethical standards.*0

-

3 Daniel H. Lawenstein, "Political Bribery and the Intermediate Theory of Politics” (1985),
32 UCLA Law Rev,, 784-851, at 785,

37 For example, Lockheed Aircraft Corporation admittegAfiat in 1975 it had paid at least
$22 million to help secure a lucrative contract. See Sunsweet, "Crisis at Lockheed,” Wall
Street Journal, February 13, 1976, at 1, col. 6. ’

38 Yashia Kadomo, Japan’s prime minister in 1976, was paid $7 million by Lockheed for
the purpose of promoting the sale of jet liners to All Nippon Airways, See Jerry Landauer,
"Lockheed Aid to Militarist Japan Faction Blasted in Senate Study of Multinationals,” Wall
Street Journal, February 5, 1976, at 5, col 1.

¥ Bribery is sometimes paid by MNCs to evade the imposition and enforcement of local
laws in“foreign countries, for example, the managing director of 2 Minnesota mining and
mar-ifacturing corporation admitted that one of the company’s foreign subsidiaries paid a
$52,000 bribe to a foreign customs agent to aveid penalties for evading custom payments. See
Wall Jtreet Journal, November 18, 1975, at 6, col. 1.

40 Neil H. Jacoby supra. foomote 4, at 42.
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Bribery is the fee paid to a public official for prostituting the authority and
power conveyed on him#! The idea that a public official’s authority is a commo-
dity that can be sold and bought, that 1:1c or she would set aside public trust for
private advantage, is fcpugnant to basic cthical standards, and also contrary to the
official’s legal responsibility to uphold human rights and dignity.4? Stll, the subtle

variations on this illegal and subversive practice are many.43

Furt.l-:en.norc, the activity centred around the purchase and sale of public trust
1s usually in direct proportion to the amount of authority given to those in decision
making positions. The granting of full and unlimited aixthérity to a public official
engenders a potential abuse of his power,*® and becomes a decisive féctor in
increasing the illegal use of public authority for self benefit purposes. So when
Lockheed Corporation submits a bid to sell aircraft to a state owned- aisline, the
bid will get thl:ough so long as the president of the airline or the minister in
charge is the one who possesses the authority to approve the:-:conu'act, and s6 long
as Lockheed has paid sufﬁcicntly to get his signature. This type of procurement

policy, which leaves a decision in the hands of a single official rather than

41 Corruption of a public official would engender the demand for a public official’s
influence in making a decision, which then may create a new "political entrepreneur to pur-
chase pieces of the authority, that is to bribe or otherwise influence the possessor of authority
to use it as the purchaser requires.” See Edward C. Banfield, su supra, footnote 6, at 601.

.42 Daniel H. Lawenstein, supra. footnote 36, at §00.

43 For example, in the United States of America, many U.S. ambassadors to foreign nations
previously made very large contributions to the political campaxgn of the president who ap-
pointed them. There could be many reasons for this but it is a bad practice because it gen-
erates many negative inferences. See Neil H. Jacoby supra. footnote 4, at 137.

44 Qccidental Petroleum Corporation v. Buttes Gas & Oil Companry, 331 F. Supp. 92
(1971). This case was brought as an anfitrust action in the U.S. by Occidental Petroleum Cor-
poration against Buttes Gas &Oil Company. Occidental alleged that the defendant conspired
with the ruler of Sharjah State (now united with other Gulf states to form the United Arab
Emirates) by bribing him to pass a law to extend the territorial water to cover areas that previ-
ously had been considered part of the concession of Occidental Qil Company. The court in
this case concluded that although the ct of Sharjah’s ruler was motivated by his own per-
sonal gain and benefit, the ruler of Sharjah acted at all times in his official capacity and on
behalf of his state. The court dismissed the action by applying the act of state doctrine. At
113-114.
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subjecting it to a compctiﬁvc;proc-:css, is deliberately maintained in order to gen-
erate opportunity,*S It is worthwhile here to mention that such centralization of
power and authority are the dominant policies and practices in many under-
developed countries, especially those states dominated by certain politicél parties,
or where strong family ties exist between the state and business. Any improve-
ment in the legal system which does not apparently benefit or follow the policy
line of those leaders ncérly impossible to predict, so long as the result of any laws
or regulations are being dictated by those in power or are based on former rules

that were determined by personal fiat.#0

Consequently, when this state of affairs is present in the system, it is easier
to purchase the influence of those holding public office, to have access to the sys-

tem, and to rationalize the expenditures as a facilitating payment.’

[

The claiming of superior social status by these ofﬁcials,.which usually

accompanies the important public position they maintain, puts them, however arbi-

trarily, beyond any criticism and restraint. 48 The tendency among them is to have

-

t.hcu' d1screnonary authonty mcrcascd as much as possible, which in tum reduces

the cha.ncc of dlscovcry and sanction of any corrupt activities.*® Such a lack of
" restraint by any institution on a public official’s activities will lead to the illegal

augmentation of their personal income with little or no public prt‘.:ssurc.f’0 The

45 Neil H. Jacoby, supra, footote 4, at 137.

4 Id, at 144.

47 Yerachiel Kugel and G.W. Gruenberg, Selected Readings in International Payoffs (1977),
at 664,

“8 In most cases, the detection of corrupt practices by public officials or political leaders
comes from outside observers, because bureaucrats usually maintain barriers between them-
selves and the public by rhetorical speeches and the recruiting of loyalists. See Bruce L. Ben-
son and John Baden, "The Political Economy of Government Corruptions: The Logic of Un-
derground Government,” (1985) 14 J. Legal Stud., 391-410, at 403.

49 Morris S. Zeftel, "Corruption and the Special System in Zambia,” in Corruption: Causes,
Conseguences and Control (edited by Michael Clark, 1983), 163-185, at 183-184.

50 See ‘supra, footnote 20 and accompanying text.
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tolerance of officials’ abuses of public trust for their advantage, in general, has an
opportunity cost for those officials. In addition it has a detrimental effect on the
future of the country’s stability, because with such abuses of responsibility, it ‘is

hard to believe that citizens are pleased to see their trusted agent get rich at their

disadvantage.3!

51 Harold L. Johnson, "Bribery in Internation al Markets: Diagnosis, Clanﬁcanon and
Remedy," (1985) 4 J. Bus. Ethics, 447-455, at 447,
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4. Consequencas of Different Courses of Action for Business Executives and

- Political Leaders

We have discussed the myth of illegal payments by MNCs in the context of
business government relationships. The reality of this relationship is the purchase
of a public official’s influence by the highcst. bidder among MNCs., We will now
examine the consequences of this relationship, its futwf@ economical effect for

MNCs and its political effect for public officials.

At the outset we shall mention that when cc_onpmié power is separated fro}n
political power, corruption prevails on a large scale, because the psychological
motive of wcélth is to gain the support that is needed to increase and protect this
wcai£h, and that can be done by soliciting the support of those in powcr.52 Thd
MNCs, in seeking the support of political figures either in the home country or in
the host state, put great efforts into lobbying for favourable treatment.5® The
dimensions and the cumulative effects of MINCs’ solicitation of favours at home
_and overseas brought about the "censorship"> of this practice, which uses money

to entice and lure 2 public official to sell his influence.

Some writers adopt the idea that illegal payments may be tolerated so long as
there is a gesture of economic benefit to the public from any MNC business activi-
ties.>> However, this seems to be a very elusive and evasive approach to the real-

ity and the motives behind MNCs activities, for no one can be assured of the

52 Wladimir Eliasberg, "Corruption and Bribery,” (1951-52), 42 J. of Crim. L. & Crimirolo-
gy & Poli.Sci., 317-333, at 322.

33 The big corporations always get such favourable treatment because of their influence in
the political system, for example, Lockheed aircraft and Chrysler automobile companies were
bailed out of their financial problems by the U.S. government. See Fred R.Harris, "The Poli-
tics o7 Corporate Power,” in Corporate Power in America (edited by R.Nader and M. Green,
1973), 2541, at 26. '

54 Sex Neil Jacoby, Peter Nehemkis and Richard Eells, supra, footnote 4, at 45.

55 Id, at 194.
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benefit to the public as long as the corrupt official is motivatn_:d by self intérest and
is taking advantage of the positioﬁ with which he has been cﬁtruStzd. Also there
is no reason, in the writer’s view, why an MNC would assért the benefit to the
public, while pursuing its profit motivated action regardless of the effect on
. society.5S It is important to remember that illegal p-aymcnrs contribute nothing to
the well being of the ordinary citizen; in fact they have a very damaging effect on

the economic and political structure of the country.5?

Moreover, illegal payments may cause embarrassment to the home country
government when the hos: country’s leader discovers that MNCs resorted to bri-
bery to do business with his government,’® or in many situations the discovery
can become a trigger for a radical change in the political system.3° In fact it was a
basis for a successful o'vc_rth.rowing of regimes in many countries such as Nigeria,
Nicaragua and the Philippines, and may be the fuel for other insurrections in the

-

near future in some of the Middle Eastern countries.

Let us turn our attention to the negative effects of these practices on the
MNCs themselves. When discovered, they have a negative cffect on business exe-
cutives and political leaders.° The miscalculation by MNCs of the size of future
"payments and the consequences of illegal paymg\nts might jeopardize the

1

company’s business®! or €xpose its personnel to prosecution in the country where

36 There is no tangible benefit to the ordinary citizen when 2 govermnment official is bribed
to procure 2 contract or secure a sale of a product to a particular country, actions which add
the amount of the bribe 0 the contract cost. See the discussion infra, at footnote 167 and ac-
companying text. v

57 D.V.Marsh, supra, footnote 16, at 231. =

58 Robert M. Smith, "Northrop Apologizes on Saudi Bribes,” New York Times, June 10,
1975, at 55, col. 5. Ao official of the Northrop Corporation apologized in U.S. Senate tes-
timony to the government of Saudi Arabia for having paid $450,000 in bribes to two Saudi
generals in 1972

% George C.S. Benson, supra, footnote 27, at 252.

S €0 Id, at Ar,

6l For example, the government of Saudi Arabia banned a South Korean Corporation, Hyun-
dai Construction Company, from doing business in Saudi Arabia for NKcms fined Hyundai
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the payment was made.52

-2

$90.9 million for trying to bribe government officials, and sentenced a Hyundai executive to 30
months in prison for his role in breaking the country’s anti-bribery law. Also, the Saudi
government warned the company that the fine would be doubled if Hyundai tried in the next
two year period to circumvent the ban. See Al-Riyadh {Arabic newspaper) May 1, 1980, at 1.
Also see Wall Street Journal, May 5, 1980, at 16, col. 3.

62 For example, the gift made by Gulf Qil to a former Bolivian president in the form of a
helicopter for his personal use proved to.be counter productive to the purpose anticipated by
the company, because after the death of the president in a helicopter crash, the company’s pro-
perty was nationalized and the new regime threatened to withhold a $57.2 million indemnity
payment to the company. See Jonathan Kandell, "Bolivians Discuss Gulf Gift in Cynicism and
Resentment,” New York Times, May 27, 1975, at 39, col. 1. Also, the Chilean govemment in-
vest'gated a charge that General Tire bribed 2n associate of Salvador Allende in hopes of sav-
ing the company properties from expropriation when the Allende government took over. See
Jerry i andauer, "General Tire Allegedly Made Payoffs to Political Figures in Three Countries,”
Wall Sireet Journal, December 11, 1976, at 7, col. 1.
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5. Ethical Dilemmas

While we are aware of the remarkable contribution of MNCs to the advance-
ment and promotion of our standard of living, we are very much concemed about
the ncgatfvc effect of some of their activities an‘d' practices, and by the level of
their executive morality. While several dubious practices are seemingly acceptable
to the MNCs themselves, the public’ generally condemns the bribery of public
officials. At the outset, it is important to state that the existence of an MNC is not
defensible by the mere fact that it is an economic ir;stitution: While its primary
concern is prpﬁt, it must also be expected to bear its share of social rcsponﬁ.ibﬂ-
ity 63 A corporation has value in/our society only when it serves the interest of the
general public,® or when it atlé_@;t munimizes the damage to those exposed to or

affected by its activities.55

So any economic decision’by an MNC should be the result of an extensive
apalysis and cvaluation of any negative social or moral consequences that may
arise as. an outcome of the implementation of that decision.%6 The exercise of

MNC moral responsibility, which goes beyond legal responsibility,%7 should be

carried out in many contexts.

This concept of moral responsibility can be undcrstood\by examining its two

main coimiponents, rationality and respect.®® When an MNC makes 2 business”

€ Theadore V. Purcell, SJ., "A Practical Guide to Ethics in Business,” in Selected Readings
in International Payoffs (1977), (Kugel, Yerachiel and G.W. Gruenburg, ed.), 34-37, at 34.
- D.V. Marsh, supra, footnote 16, at 13. N

& The Bhopal accident in India is an obvious example of an MNC's ignorance of the effect
of its operations on society and the environment.

6 Matthew Lippman, "Transnational Corporation and Repressive Regimes: The Eﬂucai

“ Dilemma” (1985), 15 Cal. Walns'l. LJ., 542-551, at 551.

. 87 KE. Goodposter, "The Concept of Corporate Respons:bxhty (1983), 2 J. of Business Eth-
ics 22, at 5. ,

68 Id., at 7.



decision, the rationale behind this decision reveals its motive and purpose, and if
this decision is-to be acceptable to the general public, the MNC must first consider
" the alternatives and the consequences. At the same time, when making such a
decision the MNC’s executives must give full copsidcration to the perspective of

7
those who will be affected by the decision.®?

Although MNC executives are more concerned with profit oriented
manoeuvres, 0 they must choose 2 means that is morally aqd legally acceptable,
and that can be achieved without effects that are deleterious to the public interest.
This concern about the implementation and cxcéution of business decisions has
increased in recent years. There is a particular focus on the dichotomy between
the MNC executives’ opinion of what is justifiable practice and the general
public’s view of many of these practices as being corrupt and immoral.”! Tllegal
payments and political payoffs are unjustifiable business practices in the public’s
opinion; thcy raise many provocative moral issues and arouse resentiment against

MNCs and questions about their integrity and their actual role in the national

economy.’2

So the MNCs’ existence in society and the decisions they make can only be
justified to the extent that their existence and the business they do serve a general
interest of society.”3 It is therefore unacceptable for._society’s needs to be subju-

gated to the main g;)al of MNCs, which is profit making.”® The principle that

% Thus, when an MNC gathers the information for the procurement of a contract or sale of
a product, prevision becomes crucial. It shall be perceived that the manner used will not be
morally unacceptable or have any potential negative effects on the interests of the general pub-
lic,
70 Matthew Lippman, supra, footnote 66, at 545. N
7! George Cabot Lodge, supra, foomote 22, at 85.
2 amold Berleant, "Multinationals: Local Practice and the Problem of Ethical Consisten-
cy"(1982), 1 J. Bus. Ethics, 185-193, at 185,

73 Rebert A. Dahl, "Governing the Giant Corporation,” in Corporate Power in America
(edited by R.Nader and M. Green, 1573), 10-24, at 10.

T4 1d, at 11.



should guide MNCs in the conduct of their business is maintaining an absolute
concern for the public expectation, and they should choose the legal means to
achieve that end. In sbcicty’s view, ﬁdopting these guidelines would achieve an
ethically acceptable result.73

The argument that an action can be right or ethical to the extent that it pro-
motes a net happiness in relation to all of society’S has.no solid ground,”’ and
anyway, it could not be justified in individual cases.”’® Neither can it be rational-
ized by NMCs that without bribery or payoffs to obtain overseas contracts there
woﬁl& be no sales, and that would in tumn result in the closing of the plant and
then unemployment.”® This rationale ignores thc. fact that, although in one situa-
tion net happiness may be_achieved?rough paying bribes and thus gaining suc-
~cessful contracts, in an opposite scenario the payment is discovcréd and the com-
pany gets convictég of bribery, which may ‘also result in the loss of futurs oppor-
tunities of entering or déing business in the country where the bribe is
discovered.8® One must observe that the secrecy within which the payment is

made is by intuition evidence of the illegality of the payment and of the general

75 Several philosophical theories have been advocated by MNC executives to justify. their
business decisions. The machiavellian activist says that "expediency must take precedence
over virtue,” so that there are no moral imperatives in doing business. Moral actions are only
those that are effective in accomplishing some purposes. Thus this theory is amoral in the
sense that the end, which is usually winning, is sufficient justification for the means. The
second theory is the objectivism theory. The proponents of this theory say that the MNC "has
no ideology or sets of values other than economic growth, profit, and efficiency.” See Paul
Niesing and John F.Preble, "A Comparison of Five Business Philosophies,” (1985), 4 J. of
Business Etkics, 465476, at 467,

76 When MNCs adopt the end justifies means theory, as we have wimessed in recent times
as with the Watergate, Lockheed and IT&T scandals and bribery, the moral conflict arises.
The question is: Does the preservation and maintenance of MNC strength justify resorting to
deception or the payment of bribery?

77 Rartey, A., Breman, "Amending the FCPA of 1977: 'Clarification’ or "Gutting a Law?"
(1984) 11 J Legis., 56-89, at 79.

78 1d., at 20.

7 See supra, footnote 61 and accompanying text.

8 Amold Berleant, supra, footnote 72, at 187.



disapproval of socicty. Investigations show that in all the illegal payments made
by MNCs, there were different methods of concealment used by those involved.8!
Further, it is logical to suggest that when a country prbhibits illcgai payment
and bribery of its own citizens,52 it has a moral obligation not to involve members
of another nation in such 'bribcry simply because it is an apparent practice in that

nation.83

\.

81 Neil H. Jacoby supra, footnote 4, at 173,
8 The U.S. Amendment of Sec. 162(c)(1) of the Tax Equity and Fiscal Rcspons:bxhty Act
of 1982 preserves that illegal payments to foreign officials are deductible so long as those pay-
ments are not illegal under another law, namely The FCPA, which allows"grease payments”
paid to foreign officials to be detected, not withstanding that such payments, if given to U.S.
officials, are treated as bribery. K. F. Brikey, Corporate Criminal Liability, Vol. 3 (1984), at 3
8 George C.S. Benson, supra, footnote 27, at 249.
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CHAPTER 2.0

CHARACTERIZATION AND CATEGORICAL ‘' ANALYSIS OF
MNCs’ ILLEGAL PAYMENTS

1. General Remarks ‘

In this chapter we will discuss the features of the various méﬁhods MNCs use
to make illegal payments, both domestically and abroad. We will at the same

time shed some light on payments that are in accordance with the law.

Needless to say, there are payments that are legal in almost cvclry country,
such as wages and reasonable commissions for services rendered by MNCs, % and
hardly ever is the question of the legality of these payments raised. Ap-ag from
these, howcvcr; thcrc.ar'c other baymcnts by. MNCs that dre clearly illicit and
prohibited by the law, or are morally reprehensible. And in between these two
types lie an amray of payments of questonable legality, dcpending, in the final
analysis, on the situat.;ion and the cnvironmgnt in which they are being made and
the motiveabehind them. Political contributions would be an example of question-
able motivation.3% However, the MNC’s illegal payment generally means a
transfer of money or some thmg of value, or services made with the intention gf
having some influence on politicians, political parties, candidates, government
officials or employees in their legislative, administrative or judicial action. The

motive is to secure favour for the giver by the party, who will benefit from the

84 Yerachiel Kugel and G.W. Gruenberg, Selected Readings in International Payoffs (1972),
at 7-12

8 Hunt, "Special Interest Money Increasingly Influences What Congress Enacts,” Wall
Street Journal, July 26, 1982, at 1, col. 6. The sale of ambassador ship for campaign contribu-
tions is a particularily well known and apparently still current practice involving a relatively
explicit guid pro quo arrangement.
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payments either directly or indirectly. The profit motive is the driving force

bchinci the making of the payments, and that, in many cases, receives the approval
of the company shareholders,36 thoﬁgh there are differences in corporations’ atti-
tudes in this regard.87

Payments that are clearly .illegal do not cause any problem for policy makers
when discovered. However, payments that are of questionable jggality pose some

difficulty in the assessment of their legitimacy. Some authorities on the subject

suggest the use of the following criteria to assess the legitimacy of these types of

payments:

(a) The payment must, clearly, be offered and accepted for services ren-
'dered, or be a reasonable market price for goods purchased. This condi-
tion eliminates gifts and other payments to persons and institutions not

-

clearly involved in the transaction.

() The'payment must be iﬁ ‘accordance With the law and'hot in violation of
ethical and moral principles. So a payment might be considered illcgal
because it violates some aspects of the legal structure, particularly when
the payee, or taker of this money, is a political actor.%8

The operation of these two criteria can be shown clearly in the payments

made to an MNC’s agent who has local connections in the country where he
operates. Although the agent has some freedom and discretion to choose the paths

to facilitate his principals’ business, this freedom and discretion are governed by

85 In a United Brands shareholders meeting the stockholders applauded their company and

the chairman for advancing the profitabiliry of the corporation. See New York Times, August
19, 1975, at 51, col, 4,

§7 ED. Herlihy and Theodore A. Levine, "Corporate Crisis: The Overseas Payment Prob-
lem” (1777), 8 L. & Policy in Int'l Bus, J., 547-629, at 568.

8 Yerachiel Kugel and G.W. Gruenberg, supra, footnote 84, at 60. See also Anthony
Sampson, supra, foomote 23, at 150-151.
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ethics and pﬁnﬁplcs. If the agent violates the legal structure, he is considered to
‘ e

be "officially corrupt,” and then liable for the violation of the law of the country

where he operates.8? |

The attempts by MNCs to use money or any thing of value to influence a
government official is a blatant form of corruption, which reflects the com:rf‘:;n
conception that thc crime of bribery is the black core of a series of concentric cir-
cles representing the degrees of impropriety in the dealings between government
officials and M_NCS.90

In the following pages we will discuss the various types of payments made
by MNCs that are either clearly illegal or of qucsﬁo‘nablc legality. Also we will
examine the wéys these payments are made and the methods that are being used

to transfer them into the hands of their final recipients.

% Edward C. Banfield, supra. foomote 6, at 591.
%0 Daniel H. Lawenstein, supra, footote 36, at 786.



2. ' Sensitive Political Contributions by MNCs )

One might think that the reason wh;r MNCs contribute to political parties or
to the election funds of certain politicians is to ensure frecdofn of decision hmking
and to protect and maintain a private business system,”! However, the actual pur-
pose is to gain some favourable and sympathetic treatment from the elected party
or official in the exercise of the prospective authority that official will have after

the election. This is considered to be 2 planned interference with the elected

official’s decision.92

Despite the fact that a political payment and 2 contriBution to a domestic or
foreign official by an MNC are similar in nature, one can characterize a sensitive
political payment by its purpose and by the motive behind it. A payment is con-
sidered illegal if it is made for the intention of having some influence on the out-
come of a public election, such as in the case of the payment of about $46 million
made by Esso Italiana to vario‘us Italian political parties in order to help secure
favourable treatment fc;r the company’s interests in Italy.9% Regardless of the legal
status of MNCs’ political contributions, the instinctive motive is to subvert the
intention of the receiver of the benefit from doing what is in the best interest of
the electing public, and to impel the political leaders to enrich themselves at the

public cost. 3

Yet, the legality of political contributions by MNCs differs from one country

to another and sometimes even within the various jurisdictions in one country.?>

" 911 Parrick Boyer, "Legal Aspects of the Corporate Political Contribution in Canada”
(1978-79), 3 Can. Bus. LJ., 161-192, at 173.

92 N.H. Jacoby supra. footnote 4, at 102-110.

% william M. Carley, "Fiasco in Iraly: A Political Slush Fund Hid Other Spending, Cost
Exxon Millions,” Wall Street Journal, November 14, 1975, at 1, col. 6, and at 24, col. 1.

%4 N.Y. Jacoby supra, footnote 4, at 181.
% 1d., at 175.
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In the international sphere, one may find it difficult to distinguish a legal political
paymcﬁt by an MNC from a bribe, such as in the case of the Gulf Oil contribution
in South Korea,’6 or the Esso Italiana contribution in Italy,7 or from a defensive
payment, such as that alleged by United Brands in Honduras, 58 Whether legal,
illegal or of questionable legality, the general purpose of a political contribution is
to obtain a good stand and to have some assurance in the event of any future
problems, in other words, to have access to political 'dccision makers in a future
crisis. It is, as one writer puts it, an "insurance premium” for the contributor in

case of 2 major exposition to any liability. %

" The argument that many MN_CS" polin'c?al payments are made in countries
where such-payments are not illegal, ignores the fact that those payments are still
viewed as improper or of questionable legality. This is supported by the ;‘act that
MNCs falsify their documents and records in order to conceal the amount of the
contribution and the identity of those who have received it.1%0 In common law this
type of contribution, regardless of’its legality, could be challenged by a share-
- holder derivative suit ofi the grounds that such payments by the corporation to pol-
iticians or political parties are "outside the range of the legitimate purposes of the
corporation.”10! For one thing, one cannot ascertain the benefit to the corporation.
Moreover, such a contribution may constitute the infringement of the fundamental

values of ethics and justice. The notion that there must be a balance between the

% 1d., at 107.

7 1d., at 108. 105. .

S8 1d., at 105. !

9 John C. Coffee, Jr., "Beyond the Shut Eyed Sentry: Toward a Theoretical View of Cor-
porate Misconduct and an Effective Legal Response” (1977), 63 Va. L. Rev., 1099-1278, at
1224. See also William M. Carley, "Fiasco in Italy: Political Slush Fund Hid Other Spending,
Cost Exxon Millions,” Wall Street Journal, November 14, 1975, at 1, col. 6 and at 24, col. 1.

1% ED. Herlihy and Theodore A. Levine, supra, footnote 87, at 568 *

01 Marc Epstein, "Civil Responsibility for Corporate Political Expendmu'es (1972-73), 20
UCLA L_Rev., 1327-1351, at 1329.
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benefit to the public and that to the corporation, and that problems arise when a
corporation 1s competing in a business world dominated by government regula-
tiops, 102 may be true to the extent that there is no existing nationwidc public pol-
ic_y against corporate political contributions. Yet, when public policy exists, it
must be given effect, and corporate activities will bcl judicially approved sé long

as there is no.violation of such policy.103

102 Notes, "Corporate Political Affairs Programs” (1961), 70 Yale L. Rev., 821-862, at 853.
103 Marc Epstein, supra, foomote 101, at 1331-1339.
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A. MNCs’ Political Contributions in Canada

Canada is one of the major countries in the Western world in which political
contributions by MNCs are legal.104 The history of political contributions by busi-
. ness interests to political parties in Canada started soon after Confederation. The
sensitivity, however, of MNCs’ contributions to politicians has been illustrated by
several scandals. First, there was the Pacific scandal in 1873, which triggered the
enactment of the 1874 Dominion Election Act.195 Secondly, there was the
McGreevey scandal of 1891, during the federal election in the province of Que-
bec, where some government contractors were given kickbacks to help the election
of that province’s candidate. This resulted in the 1891 amendment to the 1874
act.'% This amendment made it illegal to contribute to any candidate’s campaign
with the expectation of valuable rewards. In 1908, the Dominion Election Act!0?
was amended to prohibit any corporation f;-om giving anything of value, either
money or services, to a candidate for election. But the iﬁadcquacy of the enforce-
ment of the law gave corporations the capacity to defy the law by directly or
indiréctly making contributions.!08 By 1930, under the pressure of some interest
groups, the law prohibiting political contributions was removed.!® In 1970
Canada Election Act!!0 was enacted, however, a special committee on election

finances was set up to study the issue. This study served as the basis for the

104 MNCs’ political contributions in Canada and Italy are perfectly legal and considered eth-
ically proper as well. See Wall Street Journal, May 19, 1975, at 1, col. 6. Moreover, IBM re-
vealed that its Canadian subsidiary, IBM Canada L., has contributed an average of $36,000 a
year 10 federal and provincial election campaigns since 1971. See Wall Street Journal, August
4, 1975, at 2, col. 4.

195 Dominion Election Act. S.C. 1874, C. 9.

106 See R.S.C. 1891, C.19. 5.14 as am. by R.S.C 1908.C26. See also J. Pamick Boyer,
supra, footnote 91, at 164-165.

107 See R.S.C 1908.C.26, as am. by R.S.C. 1920, C.46.

108 See J. Pamick Boyer, supra, footnote 91, at 166.

109 1d., at 167.

110 See Canada Election Act R.S.C. 1970, C.49.



]
Election Expenses Act of 1674, which regulates contributions to political parties.
The Act was amended in 1977111 to allow payment to political parties- in accor-
dance with the Income Tax Act.112

Nonetheless, this is the state of the law today: Not all payments or contribu-
tions by corporations are lawful, and any payment rcs'ulting from a. corrupt motive
will be illegal under anothcr-law, namely the criminal code.!!3 Payments that are
sensin'vcl or imply a corrupt motive are prohibited. The distinction between the
two types of payments, however, is extremely subtle and difficult to detect.}14
This applies only to contributions in Canada, but there is no law, to the best of the
writer’s knowledge, that prohibits Canadian MNCs from paying foreign officials

abroad, regardless of the motive of the payment.

111 See Election Expenses Act, S.C. 1973-74, C.51. as am. S.C. 1977, C4. John McClay,
"From the Boardroom: On Corporate Payoffs” (1976). 54 Harv."Bus. Rev., 14-28, at 15.

112 See Canada Income Tax Act, S.C. 1970-71-72, C.63, as am. by S$.C. 1987, C46. Also
see J. Pamick Boyer, supra. footnote 91, at 168. Alsc see generally Ronald G. Atkey, "Cor-
porate Political Activity” (1985), 23 U. Western Ont. L. Rev., 129-143.

13 Canada Criminal Code, R.S.C. 1970, C.34, sections 423, as am. by S.C. 1975, c93.
S.36 by adding sub sections (3}(4)(5)(6). Also see Sharon Williams and J.G. Castel, Canadian
Criminal Law, International and Transnational Aspects, 1981, at 270.

114 Tor some campaign contributions, one may find it difficult to differentiate between bri-
bery and permissible political contributions, Although legally the crime of bribery requires the
involvem nt of persons that possess the power under the law o give what is sought by bribery,
- one should ignore this legal fiction to draw a realistic view.
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B. MNCS’ Political Contributions in the United States
p ‘

Despite the fact that MNCs’ poli't‘ical contributions, either at home or abroad,
aim at having some influence on elected government, and at gaining favours from
the politician they support, one writer claims that if such contributions were ille-
gal, their illegality would not be cquiva.lc;t to the illegality of bribery, and in
countries where they are illegal, their illegality lies in “their own right."115

Howcvcr: from the early days of the American political system, corporations
- and other business related interests such as labour unions and the American Medi-
cal Association were a major source of financing for federal and state elections.!16
The large scale of influence by those contributors appeared after the revelation of
the Watergate scandal in 1§73. Since then the Watergate Special Prosecution
Force has been established to investigate numerous allegations of comruption and
fraud in the electon process. Also, the Campaign Contribution Task Force has
been established to investigate the violation of the campaign law that involved
illegal contributions by corporations and other related business interests. The
investigation uncovered the concealed nature of the violation, by which corporate
records were falsified, and contributions were not reported in accordance with the
Iaw. Th1$ investigation resulted in criminal convictions of several compénics and

their officers under the federal criminal code.!17

In 1974, the U.S. Congress enacted the Federal Election Campaign Act,!18
which prohibits contributions by private interests to presidential elections and

mandates that presidential ‘elections be financed by public funds. On the other

115 N.H. Jacoby supra, foomote 4, at 175. N o~
116 K F. Brickey, Corporate Criminal Liability (1984), Vol. 2, at 290. \; g

U7 1d,, at 291, =

18 U.S. Federal Election Act of 1974. Public Law No, 93-443, Sec. 201, 88 Stat.



hand, congressional campaigns can be financed by private funds. The law allows
the government contractors to establish a Political Action Committee (PAC),
through which money is spent on the election of a mcmbér of Congress or the
House of Representatives. However, allowing corporations and other business
related interests to establish PACs does not dispel the likelihood of corruption,
because this method preserves the power of big business, which may threaten the
neutrality of the congressmen and senators when they are making decisions and
voting for or against any law that would- have a negative effect on tﬁe

contributor’s business. Such a situaton is naturally at odds with the public

interest,119

Such a contribution by an MNC through a PAC 1s merely a new source of
old conccrns,“120 because this method conccals benefit to the contributors. Its rolc
is to con'ccntmtc its benefit and to help a few who can often "afford favored
access on matters involving direct economic benefit to the giver."121 PACs chan-
nel money collected from employees and stockholders into the campaigns of can-

didates whose policies are favourable to corporations and other business related

interest groups.1Z2

i

While PACs have supporters who have described them as a "healthy addition
to the American political proa=.:ss,"123 the critics of PACs are concerned about

increased control by these special interest groups, which threatens the integrity of

119 Fred Wertheimer, "The PAC Phenomenon in American Politics” (1980), 22 Ariz. L. Rev.,
603-626, at 625.

120 David Adomany, "PACs and the Democratic Fxnancmg of Politics™ (1980), 22 Ariz. L.
Rev., 569-602, at 569.

12 Id., at 597.

12 Bemadette A. Budd, "The Practical Role of Corporate PACs in the Political Process”
(1980), 22 Ariz. L. Rev., 555-567, at 555.

123 Lee Ann Elliott, "Political Action Committees: Precmcts of the "80s" (1980), 22 Ariz, L,
Rev., 535-554, at 53%.
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the political process.1?# The rationale is that this institutionalized pattern of MNC

contributions would generate incumbent bias on the part.of the politicians who

receive the PAC contribution, even though there is a limit on the contribution.!25

124 1d., ar 541.
125 Henry C. Kenski, "Running With and From the PAC" (1980),"22 Ariz. L. Rev., 627-651,.
at 640. :
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3. Aggressive Payments Initiated by MNCs to Secure Business Abroad

In the writer’s view it is offensive enough to hear: "In our sophisticated
society today, whenever money talks, people listen,” or, as the pragratists say,
“you get what you pay _for."126 Cr, as one commentator put it: "Payoffs are an

institutionalized fact of international business."!?7 Aggressive payment is a

euphemism for the offensive words "bribery” and "kickback."128 This type of pay-

ment is usually made directly in exchange for new busi‘nt:ss.m9 It is, therefore, a
‘brib;:, which has been legally defined as "the offering, giving, receiving or solicit-
ing of anything of value in order to influence the action of a public official."130
Corruption and kickbacks are taken to have a similar meaning, as long as tﬁc pur-
pose of the payment and intention of the giver is to iﬁﬂucnc; another to act in
favour of the giver or his employer. In legal terms, this condition is called a

“business purpose test”.131

Those who advocate bribery in international business equivocate by referring

to the purchase of influence as "trade,” and in their opinion both parties, the MNC

and the public official, benefit from such transactions.!32 These are the same |

126 Henry W. Lane and Donald G. Simpson, "Bribery in International Business: Whose
Problem Is 1t?" (1984), 3 J. Bus. Ethics, 35-52, at 35.

127 N H. Jacoby Supra, footmote 4, at 4.

123 "Bribery” is frequently used as a synonym for "corruption.” In-modem French, "to
bribe” is "corromgf{"-and "bribery,” "la corruption”. See Roger J. Steiner, "The Bantam New
College French & English Dictionary” (1972), at 103. In Arabic, "bribery” is "Rishwah.”
“Rishwah" has besn’used since the time of early Islam and throughout Islam jurisprudence and .
by Islamic jurists in their writing. The word "backshesh” is commonly used as the equivalent
of "payoffs” in almost all Arabian countries. However, in recent years many new euphemistic
terms have been invented to avoid the wqrd "bribery,” such as "tea money” and "service ex-

penses” ' <

129 John C. Coffee, Ir., supra, foomote 99, at 1118.
13X Black's Law Dictionary (5th ed., West Publishing Corp., St. Paul, Minn., 1979), at 173.

131 vhilip J. Suse, "Questionable Payments in the Middle East: Potential Liability of Ameri-
can Corporations” {1982), 4 J. Comp. Corp. L. & Sec. Reg., 101-142, at 114,

132 Horold L. Johnson, "Bribery in International Markets: Diagnosis, Clarification and
Remedy” (1985), 4 J. Bus. Ethics, 447455, at 447.



people who are more reluctant to use the word "bribery” to refer to the payments
they give to public officials, opting for terms such as "aggressive commission” or
"consultant fees."133 But whatever their vocabulary, their rationale attempts to
ignore the fact that an economic system is not devoid -of ﬁ:orality, but must
operate within a social context, and cultural relativity between societies is not an
excuse for unethical behaviour.134 Despite the inclination by some MNC execu-
tives to use bribery or aggressive payment to advance their business advantage,
thc:_rc are many others who view bribery and kickbacks with distaste. Kickbacks
are simply a variation of bribery involving a percentage payment to a person who
is in a position to influence a public official’s or employee’s decision. 135

‘ The standard model of bribery in international business is as follows: When
MNCs engage in business in foreign countries or secure a lucrative deal, they pay.
money to those officials’ or persons who are in a position to put their deal
through.136 For example, Lockheed payments in several countries to further the
saic of its aircraft extended to high ranking officials in many governments such as
the Netherlands, Japan and those in the Middle East 137 In most cases the bribery
payments made by MNCs helped to reinforce the MNCs’ tendency to purchase a
virtual assurance that persons taking bribes will carry out the MNCs’ desire to
complctc the deal 138

However, to distinguish bribery by MNCs from other rciatcd forms of pay-

133 Lois R.- Dnscoll, "The Illegality of Bnberr Its Roots, Essence, and Universality”
(1984), 14 Cap. UL. Rev., 42, at 35.

134 Henry W. Lane and Donald A. Simpson, supra, footnote 126, at 35.
135 Vincent E. Barry, Mora! Issues in Business (1979), at 198.

136 Sansweet and Blundell, "On the Give for U.S. Firms Abroad: Bribery Can Often Be
Routine Business Cost,” Wall Street Journal, May 9, 1975, at 1, col. 1.

137 Jerry Landauer, "Lockheed Aid to Militarist Japan Factions Blasted in Senate Study of
Multinationals,” Wall Street Journal, February 5, 1976, at 5, col. 1. .

138 Kendall D’ Ardrade, "Bribery™ (1985), 4 J.Bus. Ethics, 239-248, at 239.
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ments such as extortion, which might have some excusable rationale, we shall elu-

cidate the elements of bribery that ought to be present in any indictable offence -

committed by an MNC in any international business transaction. In spite of the
fact that secrecy is a feature of bribes by 1\/JNC_s,139 we shall not regard it as an
clement of bribery in international business, Bccausc‘ to do so is to suggest that a
favour with corrupt intent bestowed by an MNC on z public official, when done

publicly, is exempt from the charge of bribery. 14

. Common law courts have identified three major elements for bribery in inter-
national business transaction. First is the presence of a public official!*l whose
influence is soughi; second, something of va.h_u::142 must be given or done for him

to adjust his official act to be in accordance with the bribe giver’s desires; third,

there must be the corrupt intent!43 that this thing of value intends to accomplish

some benefit for the bribe giver.144

139 1d., at 242-243.

140 Daniel H. Lawenstein, supra, foomote 36, at 830.

141 Common law courts have given the term "public official” rather broad reading. It in-
¢ludes every employee who works for the govemment, rotwithstanding the act he is bribed to
perform is not an official act: See United States v. G. Jieli, 717 F2d 968, 972-973 (6th Cir.
1983}, Cert. denied, 104 S.ct.1595 (1984). (An emrloyee of the Bureas of Tobacco and
Firearms was found to be a public official, notwithstanding that the proferred bribe was intend-
ed 1o influence him in a manner over which he had no authority.) In Saudi Arabia article 9 of
the Regulations Against Bribery defines "public official” as any individual entrusted with pubhc
service, (translated by writer, See Appendix 1) and this presumably includes any member of the
royal family who holds 2 public position, since under the Islamic principle there is no
difference in status between people ir the Islamic government regardless of their posmon. title
Or status.

142 The phrase "anything of va'lue™ is a term contained in m:my statutes, and it has "con-
sistently been given a broad meaning.” See United States v. Williams, 705 F. 2d 603 (2nd
Cir.), Cert. denied, 104S.ct. 524 (1984). It can be cash, services or pleasure, such as apartment
rent, a resort vacation, the privilege to use company airlines, or scholarships for relatives.

143 1t must be a state of mind of corruption. This is the principa! distinction between bribery
and honest gratuity. It is essential to determine that the bribe giver "corruptly™ gave or offered
something of value to a public official with intent. to influence his decision in his favour, or 2
public official corruptly solicited or accepted something of value in retum for being influenced
with respect to performance of duties associated with his official position. See United States v.
Johnson, 621 F2d 1973, 1076 (10th Cir.1980). However, it is not necessary to prove that the
giver and the recipient of a bribe shared the same state of mind. See United States v. Ander-".
son, 508 F.2d 312, 332 (D.C. Cir 1974), Cert. denied. 420 U.S. 591(1975). o

144 Daniel H. Lawenstein, supra, foomote 36, at 796-828.
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In commercial bribery, a criminal act is completed when the agent or
éxnploycc is given something of value for the purpose of influencing him to do
sornefhing favourable to the briber, and the agent or employee is induced to.

imp?aerly discharge a duty.entrusted to him by a private concemn or corﬁoration

- where he is cmplquL”s The cost is very high. The effect on the national econ-

omy 1s obvious, Bccausc it inflicts a higher price on the con‘sumcr.l""6 International
business bribery rcbres;ents a market interferencc.l The mohcy used to brii:e polit-
cians is an extra burden on the national economy,47 and- also has severe adverse
effects on intcrﬁ#tional commerce, chaﬁsc it undermines the confidence in and

-

integrity of multinational corporations.

145 D, Dobbs, Handbook on the Law of Remcdies;?,)lo.ﬁ- (1973), at 70. :

146 Joan P. Weber, "Commercial Bribery: The Need for a Federal Criminal Statute™ (1979),
21 ArizL. Rev., 1147-1162, at 1148. '

147 Harold L. Johnson, supra, footnote 132, at 448, . . |
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4. Payments Made by MNCs to Avoid Economic Coercion, or"Defensive
Payments"

There is 2 certain type of payment that is extracted through coercion, rather
than being made on a voluntary basis. For example an MNC may receive 2
request from 2 foreign official that implies a threat to the economic future of the
MNC. There may be a hint at harm to the corporation or to one or more of its

officers. Such an act or implied threat is defined in the stricter legal sense as

extortion, which is

~ ...the obtaining of Bropcrty from another, induced by wrongful use of

actual or threatened force, violence, or fear, or under colour of official

I"lghl... '48

So if a public employee, under colour of his office, demands and receives money
or anything of value to which he is rot entitled, he is guilty of extortion. This
legal distinction between 2 payment made voluntarily by an MNC to obtain or

retain business, and one that it is forced to make, operates to shift the focus of

guilt from the MNC to the public official. 4% -

Jn Wharton’s Law Lexxcon this act of extoruon includes not only the taking

_but also the withholding of action by a pubhc ofﬁc1al or the causmg of an official

to take or withhold action, such as the demanding of more than a Icgal fee by .
colour of office.150 Howcver to constitute the offence undercommon law thcrc
must be a reasonablc justification or excuse for the use of force, and the intention '
to gain or extort moncy or anything of value by using threats, accusations, menace

or violence.!>! Although criminal intent is a necessary element for conviction, the

148 Dlack's Law Dictionary, (Sth ed., West Publishing Co., St. Paul, Minn., 1979), at 525.

149 N. Jacoby supra, footnote 4, at 90-91.

150 Wharton's Law Lexicon, (10th ed., Stevens &Sons Limited, London, 1902), at 301T -
151 See Canada Cnrmnal Code. RSC 1970, ¢.34, 5. 305 (1). Also seeRegma v. Syrmalis
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court may incline to the view that cconomic coercion is not as complete a defence
as duress for an MNC to avail 1tsclf of; the court may consxdcr econormc pressure

T as n'rclcvcnt, because in measuring intent, it does not mattcr whether the paymcnts

- were made because of economic pressure, rather than the desire to create a

pleasant environment for the corporation’s business activities.152

The distinction between bribery and extortion at the MNC level is somehow
difficult to ascertain.l53 In bribery, the MNC employee initiates a payment to a
public official to gain his favourable decision. An example is the payment made
by Northrop to two Saudi generals to prevent their intervention with the purchase
of its aircraft.!>* In extortion, on the other hand, the p;.lbﬁc official demands the
payment in cxc-hangc for giving favourable treatment to the payer, or to invalidate
the law that affects the company’s future investments. A case in point is the pay-
ments made by United Fruit to an official of the Honduran government.!sS At a

and Syrmalis; R.T. Laurie (1981), 63 C.C.C. [2d] 453 (Que.C.A)., in which the court con-
sidered that the threat or menace need not be of Such nature as to deprive the person of free
exercise of his volition.

152 See United States v. Barash, 412 F2d 26 (2d Cir. 1969). In this case the U.S. govern-
ment brought an action against the defendant, a certified public accountant, for unlawful pay-
ments to several Internat Revenue Service agents in return for favourable adjustments in con-
nection with audits of the personal income tax returns of the defendant’s clients.” The’case was
reversed on appeal and remanded for a new trial, because cross-examination was improperly
restricted and the charge to the jury was in error in two respects, namely, a} threat of economic
harm as an element of intent, and b) payment alone sufficient to establish intent. When the de-
fendant argued that it was an error for the trial Judge to exclude the defence of economic coer-
cion from the jury’s consideration of the counts under 26 U.S.C. Sec. 7214(a) (2) and 18U.S.C.
Sec. 201(f), the provisions covering unlawful payment of gratuities, the appellate court stated:

We think that if a government officer threatens serious economic loss unless paid for
giving 2 citizen his due, the latter is entitled to have the jury consider this, not as a
complete defence like duress but as a bearing on the specific intent required for the
commission of bribery...(at 29)

153 V.0. Key, "Techniques of Political Graft, "in Political Corruption: Reading in Com-
parative Analysis (edited by AJ. Heidenheimer, 1970), at 47.

154 Robert M. Smith, “Northrop Apologizes on Saudi Bribes,” New York Times, June 10,
1975, at 55, col. 5.

155 According to documents revealed by United Brands, a former minister of the economy
in Honduras had demanded $5 million from United Brands Corp. in 1974 for a favourable tax
concession on banana exports. The company acknowledged that it had paid unidentified Hon--
duran officials $1.25 million as the first instalment in meeting the bribery demands. See Spe-

. cial Report "Data in United Brands Case Could Convict Ex Honduran Official,” Wall Street
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écrtain point, bribery may be transformed into extortion. This happens when the
ofﬁ.cial‘s capacity to withhold a decision or service, which is otherwise required
b} law, exceeds the MNC’s capacity to sustaini the loss of that service or
benefit, 156 for example when a customs agent creates obstacles to the release of a

shipment of perishable goods.

While bribery and extortion have many elements in common, they are distin-
guishable in common law by the element of duress: - Any payment accompanied
by duress is labelled as extortion.!57 I;ut one might ask to what extent the distine-
tion between extortion “and bribery can be made and sustained. For example, in
the Gulf Oil paymcn:ti to ttgi _iour.h Korean ruling party, if we put this iJaymcnt in
a }.imc perspective, wé woulcrﬁnd it difficult to label it as extortion, because Gulf
appears to have been from the beginning the sole initiator of the payments, with
the purpose of entering into business acﬁvitics in that country under preferred con-

" ditions. The subsequent demand for funds by the ruling party may be construed
as a contnuation of the old pattern of business practices between the two par-
ties.15% Whatever the range of distinction between bribery and extortion, in both

cases both offences are repugnant, immoral, and de‘tn'mcmal to free market com-

petition.

-

Journal, August 19, 1975, at 7, col. 1.
156 W. Michael Reisman, supra, footmote 24, at 38.
157 Jahn C. Coffee, Ir., supra, foomote 99, at 1119.
158 W, Michel Rezsman supra, footnote 24, at 38"

- ,\ : i

*
-

-45.



5. Payments Made by MNCs to Low-Level Foreign Employees, or "Facili-
tating Payments”

The term facilitating or “"grease” payment is a neo-euphemism referring to a
special species of bribe.!5® This type of payment is considered, in the final
analjfsis, as illegal because its purpose is the corruption of a public official by
enticing him and influencing his decision in favour of the giver. 160 Although the
clements of bribery are satisfied in this type of paymer;t to the degree of making it
prohibited, 6! under the United States Foreign Corrupt Practice A.ct,162 this type
of payment is recognized as legal if paid to a Eorcign official, 163 on the grounds
that the definition of the-term "corrupt behaviour” varies from one legal system to
‘ another.}%4 What is curious about the FCPA is that it dclﬁncs grease or facilitating
payments not in terms of their purpose, as are all other paymcnfé subject to the
act, but in terms of the duties of the recipients of such payments.!65 The
ambivalence of such charactcrimdon of .t.his payment is allowed if paid abroad by

an MNC to a foreign official, but considered illegal if paid in the United States,166

159 1d., 2t 39.
160 Philip J. Suse, supra, footnote 131, at 114.
161 See elements of bribery, supra, 2:3.
162 public Law No. 95-213, 91 stat. 1494, The provisions of the act that are considered in
this thesis are codified at 15 U.S.C. ##78dd 1 & 78dd 2(Supp. I 1977), ##78m (6) & 78FF
(1576 & Supp. 1 1977). :
163 Fredric Bryan Lener, "Corruption and the Foreign Corrupt Practice Act of 1977" (1979-
80) 13 UMich. JL. Ref., 158-195, at 163. See also section(103) (a) of the FCPA, which
defines "foreign official" as
.agency, or instrumentality thereof, or any person acting in an official capacity for or
on behalf of such government or department, agency, or instrumentality. Such term
does not include any employee of a foreign government or any department, agency, or
instrumentality thereof whose duties are essentially ministerial or clerical...

15. U.S.C. ##78dd 1 (b), 78dd 2 (d) (2) (Supp. L1977).

164 14 at 175,

- 165 Hurd Baruch, "The Foreign Corrupt Practices Act” (1979), 57 Harv. Bus. Rev., 32-50, at

46.

166 See supra, foomote 82 and accompanying text.
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thus bringing about a discrepancy in the United States’ publicly mcw high
ethical standards. | |

Althou'gh one might acknbwlcdgc that such quantitative limits of this form of
bribery can be rationalized ih some cases,!7 the legalization of this type of pay-
ment and the disguising of it in euphemistic terms can lead to the concealment of
other activittes and practices that are rcclognizcd as unlawful. It may‘ also

encourage public officials or employees to refrain from executing their duties

_unless they get some grease payment in return. As well, it may encourage public

officials to discriminate between those who pay and other non-payers who are in

need of service.

" 157 For example, United Brands made payments in Italy reportedly to ensure that there
would be no delay in unloading 15,000 tons of bananas, which otherwise would have constitut-
ed a vorthless cargo. See Maidenberg, "New Rule, Harsh Life in Bananas,” New York Times,
May 11, 1975, Sec. 3, at 9, col. 1.
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6. Methods and Techniques of llegal Payments by MNCs
-

Most of the big corporations involved in doing business in the international
arena employ several methods and techniques of securing a new contract or main-
taining an existing one.: Bribery, payoffs and the other related practices we have
been discussing here are employed to influence public officials in charge of mak-
ing decisions coricerning the fate of the MNC’s future business operations. When
such illegal payments are made directly from a corporate fund in cash, several ela-
borate methods of concealment are us;d, such as false accounting, fictitious book-

keeping entries and fictitious transactions. 168

The most visible MNC' payment in cash was made by Gulf Qil Corporation
to the pblitica.l party of South Korea’s president to gain favourable treatment. It
totalled $4 million. 6 There was also the cash payment made by United Brands in
Honduras, totalling$1.25 million.!70

To generate the cash needed for the big payments, the MNCs usually resort-
to legerdemain in transferring the money needed for the operation. As one of
Gulf Oil’s top officials explained it:‘

"The payment was made out of a Swiss lbank account. It was chargcd

to London. L.ondon billed it to Pittsburgh, and that got the thing out of

any possibility of it being included in the U.S. tax return. So I replaced

the funds in the Swiss bank account and removed the charge from the

U.S. when I first found out about it"171

168 Peter Nehemkis, "Business Payoffs Abroad: Rhetoric and Reality” (1975), 18 Calif.
Manag. Rev., 20, at 9.

16 Jerry Landauer, "Costly Concession: Gulf Oil Admits it Paid $4.2 million to Officials
Abroad to Shield Assets,” Wall Street Journal, May 2, 1975, at 1, col. 6.

170 Kenneth H. Bacon and Mary Bralove, "Buying Favor: United Brands Paid Bribe of
$1.25 Million to Honduran Officials,” Wall Street Journal, April 9, 1975, at 1, col. 6.

171 167. Jerry Landaver, supra, footnote 169, at 25, col. 4.
LS
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Other methods used to disguise the purpose of illegal payments to foreign
officials , is covering them under misleading headings such as entertainment

expenses!?2 or exploration expenses,173 or the receipt of ficticious invoices from

the recipient of the payment.174

Non-cash illcéa.l payments take the form of expensive gifts such as the hel- -
icopter Gulf Oil Corporation gave to the former president of Bolivia for his per-
sonal use. (The he%ptcr subsequently crashed, killing the president.)!75 There
was also the case in which Gulf Oil Corporation sold a very large crude oil tanker,
the Chun Woo, to a Korean businessman, and then leased the vessel back for 2
lo-gg period of time on terms favoux'al:;le to the owner, who in the meantime took
care of the payments to the official. 176 The technique of the seller’s inflating the
price is also used as a subterfuge method of illegal payment. The MNC inflates
the price of its products and then channels kickbacks to a secret numbered bank
account in Switzerland or Sing-apore for those officials who help the contract go
through.177 There is also the tc/chniquc of creating a six:cial budget, such as Esso

Italiana did for "advertising and public relations.”178
. "

The employment of these different methods of payment usually benefits both
the recipient of illegal payments--by securing anonymity and protecting him from

172 Edward D. Herlihy and Theodore A. Levine, supra, footnote 87, at 554.

173 Byron E. Calame, "Lawyer for Gulf Oil Describes Operation of Secret Slush Fund,”
Wall Street Journal, November 17, 1975, at 3, col. 2.

174 For example, when Esso Italiana made political contributions, it usually did so under the
heading of "Newspaper and Journalistic Services” and the party receiving the payments provid-
ed the company with invoices. See WM. Carley, "When in Rome: Oil Company Gifts @ Pol-
itical Parties Stir Inquiries: Companies Deny Any Wrongdoing,” Wall Streer Journal, May 19,
1975, at 1, col. 6.

175 Jonathon Kandell, "Bolivians Discuss Gulf Gift in Cynicism and Resentment” New York
Times, May 27, 1975, at 39, col. 1,

176 NLH. Jacoby supra. foomote 4, at 10.

177 Peter Nehemkis, supra, footnote 168, at 17.

178 Wiiliam M. Carley, Fiasco in Italy: Political Slush Fund Hid Other Spending, Cost Exx-
on Millions,” Wall Street Journal, November 14, 1975, at 1, col. 6, and at 24, col. 1.
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any embarrassment in case of disclosure, especially for those officials whose coun-

'~ tries have close ties to the United States--and the MNC, who avoids taxes on the

. payments by deducting them as business cxpt:ﬁscs.l-’9 Of the many variations

mentioned, we will confine our attention to three visible methods of illegal pay-
ments, namely the creation of corporate slush funds, the utilization of an intermed-

iary, and the employment of an agent or consultant.

179 M.C. Ferguson, "Criminal Tax Cases Involving Large Corporations” (1979-80), 32 The
Tax Executive, 112-119, at 117.



A. The Creation of Corporate Slush Funds

Slush funds1®0 are created by MNCs to be used for questionable payments
such as corporate sensitive political contributions, bn'Bcry, and kickbacks. The
discovery of this phenomenon was the result 'of an investigation initiated by the
IRS in the United States. A part of this investigation was the formulation of
eleven questions to be answered by corpo'ralc principal executives.181 The invest-
gation "disclosed intricate corporate schemes designed to generate large amounts
of cash for illegal or improper use and to reduce taxable income unlawfully."182
Slush funds usually operate through foreign bank accounts,!83 foreign affiliates, or
the establishment of foreign subsidiaries managed by someone trusted by the head-
quarters of the parent corporation.13¥ Moreover, 2 study of corporate illegal pay-

ments conducted by the Investor Responsibility Research Center (IRRC) in Wash-

180 Corporate slush funds are accounts or groups of accounts generally created through intri-
cate schemes outside of normal corporate internal controls for the purpose of executing polit-
cal contributions, bribes, kickbacks and other illegal activities. See Kathleen F. Brickey, Cor-
porate Criminal Liability (1984), Vol.3, at 67.

181 Sherwin P. Simmon, "The Eleven Questions An Extraordinary New Audit Technique”
(1976-77), 30 TaxLaw., 23-35, at 23-24. These eieven questions had earlier been the subject
of judicial modification in Richards v. United States, 431 F. Supp. 249 (E.D. Va.1977). The
court permitted a response to the eleven questions, limited only to payments deducted from
gross income or otherwise related to the corporation’s tax liability. As a result of their deci-
sion and the work of the ad hoc Committee on Sensitive Payments, the Internal Revenue Ser-
vice has rephrased these questions and reduced their number to five. See Report to Internal
Revenue Service by the ad hoc Committee on Sensitive Payments, Taxation Section, American
Bar Association, and the proposed revisions to the "Eleven Questions™ (1977-78) 31 Tax Law.,
9-14,

182 Report on the Internal Revenue ServiceSlush Fund Investigation,” by the special sub-
committee of the committee on practice and procedure of the New York State Bar Association,

Tax Section (1976-77), at 32 Tax, Law. Rev., 161-237, at 167.

183 1d, ar 168.

184 The man who managed Bahamian Exploration, a Guif subsidiary through which Gulf Oil
Corporation funnelled about $10 million for political contributions in the United States and
abroad. said that he was underpressure 0 keep the arrangement quiet. In swomn testimony to
~the SEC, William C. Viglia recounted that Joseph Bound, a.former Guif financial vice-
presideny, instructed him not to keep any records of his activities when he was assigned to the
unit. See staff reporter, "Ex-chief of Gulf’s Bahamian Unit says Silence was Ordered on Polit-
ical Fund,” Wall Street Journal, December 12, 1975, at 5, col. 1.

»
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ington D.C. has indicated that most companies failing to disclose foreign illegal
payments appear to have falsified corporate books and records.’85 Seemingly, the

MNCs’ accountants and auditors have tolerated the creation of slush funds, and

the falsificaion of corporate books and records without notifying the board of

dircctors,lss even in instances where an audit committee existed to serve as 2 con-

“duit by which such information could reach the board.187 The creation of a slush

fund is an adroit way of escaping the need to record the illegal payment in the

corporate books. 188

185 The Wall Street Journal quoted the IRRC as saying every one of the companies that has
admitted illegal contributions or bribes io foreign officials also has conceded that those transac-
tions weren’t recorded accurately on corporate books, or to shareholders. Charles Eiia, "Large
Investors are Increasingly Concerned About Corporate 'Watergate’, Study Says,” Wall Street
Journal, November 20, 1975, at 47, col. 5.

186 A study done by the U.S. IRS of corporate slush funds found them to exist in 54% of
the 896 corporations studied. See staff reporter, "SEC Forces Delay of Full Scale Brewing
Stockholders’ Meeting,” Washingion Post, June 7, 1977, at D 6, col. 5.

187 In the Lockheed case, Arthur Young & Company discovered the payments in 1971 and
brought them to the attentjon of the corporation’s audit committee on two occasions, but senior
management was able both times to prevent the audit committee from alerting the full board.
Stephen J. Sansweet, "Lockheed Puts Foreign Payoffs Near $38 Million: Two Former Execu-
tives Get Most of the Blame for Firm’s Dubious Outlays,” Wall Street Journal, May 27, 1972,
at4, col. 2.

188 Edward D, Herlihy and Theodore A. Levine, supra, footnote 87, at 554.
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B. Utilization of an Intermediarf

-

The effectiveness of using an intermediary depends ui)on the position of the
mtcrmcdmry vis-a-vis the parties involved. It varies from one country to another.
For example, in the United States the intermediary is usually an influenfial person
who holds a government job-. He is sometimes a former member of cabinet, or
the former head of a regulatory agency. Some retired or resigned members associ-
ate themselves with one of the prestigious law or lobﬁying firms, and then use
their former position to influence a former colleague to do what they want, of
course with undisclosed benefit18? In doing business outside the United States,
MNCs usually recruit those former public officials to do their mediation and to
conduct the transfer of illegal paymcﬁt to the might person.!90 For example,
Northrop Corporation employed a retired chief of staff of the French Air Force

“andha celebrated former CIA station chief with access to the head of state in the
Arabian Peninsula.’®! An intermediary can also take the form of a dummy cor-

poration192 through whiclh the payment of unusual consuliants’ fees can be made

and also concealed.

139 N.H. Jacoby, Peter Nehemkis and R. Eells, supra, foomote 4, at 130.

190 Lockheed Corporation admitted that it had paid approximately $2 million through inter-
mediaries 1o politicians in Japan, primarily to help sell the company’s L 1011 Tri-Star aircraft
to All Nippon Airways. See J. Landauer, "Damage to Government Friendly to U.S. is Seen in
Disclosure of Lockheed's Bribes,” Wall Stree: Journal, February 9, 1976, at 7, col. 1.

- 191 Peter Nehemds, supra, footnot: 168, at 14-15.

192 In Lockheed payments to an Indonesian ‘air force official, the corporation resisted the
demand by the Indonesian officer that his commission be deposited by Lockheed direcdy into a
Singapore bank account. The company preferred the use of an intermediary durnmy corporation
or Lockheed subsidiary, fearing that direct payments would not be allovied as deductions by
the United States IRS and that subsequent public disclosure of such payments would damage
the company’s reputation. See William M. Carley, " Grease or Grit? Lockheed’s Payoffs to In-

donesias Were Difficult to Arrange,” Wall Street Journal, November 17, 1975, at 1, col. 6 and
at 23, col. 1.
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C. The Employment of an Agent or Consultant

The disclosure of illegal corporate payments to foreign officials reveals the
extent to which MNCs used agents or consultants to divert money for the purpose
of bribing foreign officials throuéh the payment of excessive fees or commissions

to the agent, who then takes on the task of channeling somc‘o.f the fees or com-

-missions to the appropriate official.193 The use of a local agent is different from

the use of an intermediary in that the agent may be accustomed to providing valu-

" able technical and consultative advice to the foreign company for a fee or com-

mission on a percentage basis of the amount contracted by the MNC or of the
amount of sales he has a;-rangcd for his company. In fact, in many countries such
as Saudi Arabia, an MNC cannot do business unless it has a local agent in the
country. For MNCs, havihg an agent or consultant lwho is a native of the country
makes good business sense,!¥4 because of his familiarity with his country’s cus-

toms and the lLikelithood of his influence on his countrymen.

So MNCs usually know whom to go to for what services and on what occa-
sion.195 The selection of an agent sometimes does not depend so much on his
kmowledge as on his influence on the government and his close family ties to the
influential leader in the country where he is being chosen to représcnt the
MNC.I.96 Howcver, there is evidence that on occasion an MNC will consult U.S.

government officials on whom they should employ as an agent in a particular

193 Edward D. Herlihy and T.A. Levine, supra, foomote 87, at 554. .

194 Cz2eald T. McLaughlin, "The Criminalization of Questionable Foreign Payments by Cor-
poradons: A Comparative Legal System Analysis™ (1978), 46 Fordham L. Rev., 1071-1114, at
1053. .

195 Yerachiel Kugel, "Where We Are and How We Got There,” in Selected Reading in
International Payoffs (edited by Yerachiel Kugel and G.W. Gruenberg, 1977), at 13.

196 Lindley H: Clark, Jr., "Innocents Abroad: How a Multinational Avoids Paying Bribes
Overseas: Tip From U.S. Treasury,” Wall Street Journal, April 14, 1976, at 1, col. 6 and at
15, col. 1. ‘ .
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country®7 and that sometimes U.S. government officials coach MNCs on whom
to bribe, whom to refuse, and which agent or middleman to hire to represent the
company.1%® Moreover, the retention of a particular agent is sometimes requested
by the country where the MNC intends to do business. For example, in one of the
Northrop Corporation deals “to sell military aircraft to Saudi Arabia, the Saudi
Arabian Defence Minister directed Northrop’s iﬁtcrnational consultant to retain a
particular agent who had been employed in previous dealings with Lockheed and -
Raytheon corporations."!9% —
Notwithstanding the method of his selection, when the retaining of an agent
or consultant is not regulated, a conflict of intcr::si arises because of his relation-
ship to the government entity and to contracting party. For example, when the
agent has a member of his family in | the department of the government that could
award contracts to the company for which he is an agent, this rciaﬁonship

undoubtedly will give the agent leverage with those officials. Then the suspicion

197 The Lockheed documents disclosed that the company consulted the American govern-
ment about who had the most influence to be employed as an agent. In almost all cases the
company hired consultants for their influence rather than their expertise. See Robert M. Smith,
"Lockheed Documents Disclose $106Million Saudi Payout Agent Fees Cited in Testimony at
Senate Panel,” New York Times, September 13, 1975, at L 32, col. 5.

198 Reputable businessmen have reported that officials of the State and Treasuty Depart-
ments of the United States have on many occasions carefully coached them as 10 whom to
bribe, whom to refuse, and what sales agent o hire. See Robert M. Smith, "Lockheed Docu-
ments Disclose a $106 Million Saudi Payout Agent Fees Cited in Testimony at Senate Panel,”
New York Times, September 13, 1975, at L 31, col. 6 and at 33, col. 1. -

199 Michael S. Sinkeldam, "Comment: Payments to Foreign Officials by MNCs: Bribery or
Business Expense and the Effects of U.S. Policy” (1976), 6 Calif. West. Int'l. L. J., 360-381, at
366. Also, an obvious example is the case of M. Habibe and Middle East Services v. Ravytheon
Company 616 F.2d 1204 (D.C. Cir.1980). M. Habibe, an American citizen, brought an action
against Raytheon for breach of contract on behalf of Prince Abdallah Al-Faisal (who did busi-
ness under the name "Arabian Establishment for Trade, Shipping and Air Navigation” (AET-
SAN). According to Habibe's allegations, in 1571, the Saudi government decided to use AET-
SAN as an agent for the shipment of the Hawk missile system. The prince’s establishment en-
tered into an agreement with M. Habibe and Middle East Services (MES), providing for MES
to-receive’up t0 20% of any commissions. This agreement was later cancelled after the visit of
the chief executive officer of Raytheon to Saudi Arabia, when the SEC began an investigation
into the legality of the payment made abroad by Raytheon.
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of the agent as being a conduit of a bribe to those officials is inevitable. The
bribe may sometimes be given to the agent by an MNC in the form of excessive
fees or as commission, part of which is then chann:-.llcd_ to the agent who helped
in awarding the contracts to the cerppration.zoo However, the retention of a partic-
ular agent may sometimes be costly for MNCs because the agent may demand
high fees, claiming that they are needed to pay bribes. when in fact he simply
pockets them.29?

Most of the Middle Eastern countries have enacted laws and regulations that’
forbid the use of agepts in any public and mixed sector transactions at all, 202
while other countries allow the use of agents in some. areas, but prohibit it for

armaments procurement contracts.203 Further, in those sectors where an agent is

. permitted, he must be a citizen of the country,2% and a maximum

. contract value must be imposed on his fee.295 These prohibin‘ons and resdictions

. 20U.S. Representative Les Aspin has released Pentagon documents indicating the five

foreign agents who had received $18.7 million in fees, and $500million in military sales in
. Japan, Kuwait, and Saudi Arabia since mid 1973. The largest fee, $8,886,000, was paid to the
: Triad Financial Establishment, owned by 2 Saudi Businessman, Adnan M. Khashoggi, in con-
nection with an aircraft sale to the Saudi govemment. See New York Times, May 27, 1975, at
39, col. L.

21 For example, after the SEC investigation, the Northrop documents showed that it paid
$450,000 to AM. Khashoggi, who, as the company alleged, claimed that the money was
demanded by two Saudi-generals during negotiations for a multimillion doliar sale of fighter
aircraft. 'When Mr. Khashoggi testified before the U.S. congress Foreign Relation Subcommit-
tee, he denied that he gave any money 10 Saudi generals, but he admitted that he pocketed the
$450,000 payment made by Northrop to "punish Northrop for thinking that the Saudis could be
bribed.” However, in the meantime nothing has been done by the Saudi government w investi-
gate and clear such allegations to satisfy the general public. See Jerry Landauer, "Agents of
* US. Firms Abroad Are Termed Influence Peddlers by Ex Northrop-Aide,” Wall Street Journal,
- June 10, 1975, at 8, col. 2. See also Edward D. Herlihy and T.A. Levine,” Corporate Crisis:

The.Overseas Payment Problem"(1976), 8 Law & Pol'y Inf'l Bus., 547-629, at 562, '

#02. For example, the Syrian government issued Decrec No. 51/1979, which prohibits the use
of an agent or mediator in any public or mixed transaction. See Fredrick W. Taylor, Ir., and
Howard Weissman, "Middle East Agency Law Survey” (1980), 14 Jns'l Law., 331-359, at 353,

203 Paul C. Hamsy, "Legal Aspects of Doing Business in Saudi Arabia® (1982), 16 In'l
Law., 51-66, at 59. The aricle discusses the Service Agency Regulations in Saudi Arabia,
which have been promuigated by Royal Decree No. M/2 of January 20,.1978. -

24 Article (5) of the Services Agency Regulations of Saudi Arabia. Promulgated by Royal
Decree No.M/2 of January 20, 1978. i g :

205 1d., Article (8). ' -



have followed the revelation of several scandals and briberies that occurred in the
Middle East and that were uncovered as a result of the investigation of MNCs’

misconducts following the Watergate scandal. e .

-

These restrictions and prohibitions are an attempt to enforce ethical business

_ practice.296 ConverseTy, - in the case where there is no restriction on the & rs
P Y £ent |

fees in the country whcrc he is gmployed, there is no way to find out how the
A
agent spent his fees or commission, and the courts of the MNC’s home country

may be reluctant to require such accountability from the agcr'lt, on the ground of

_ the common law tenet that a principal is not responsible for the act of his

agent,207 when the agcnf is acting on his personal capacity for-his personal benefit

and outside the scope' of his employment.298 However, the U.S. Forcign Corrupt

 Practice Act2°9 has estabhshcd standards by which a corporauon may on some

[

-'occamons be held hablc for bnbes paid by its agent to forexgn officials as part of

his fée or commission, as we will sBe in Chaptcr 6.0-of this thesis.

206 Stanley Santire, "Participation and Registration in the Kingdom of Saudi Arabia”
(1981), 15 Inr'l Law, 561-570, at 564.

207 Peter Nehemkis, supra, foomote 168, at 15,

208 See Egan v. United States, 177 F.2d 369 (8th Cir. 1943), cert. denied, 88 L. Ed. 474
(1943), in which the court held that a corporation is criminally liable for the acts of its agents,
officers, or servants who, in doing the act complained of, were engaged in exercising corporate

. powers for the benefit of the corporation while acting in the scope of their empioyment.

29 See U.S. Foreigg Corrupt Practice Act. pub. Law. no, 95-213, tit. 1, O1 Stat. 1494
(1977). (Codified at 15 US.C. Secs. 78 dd-1, 78 dd-2, 78 ff [Supp. I, 1977).
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. PART TWO : ADMINISTRATIVE AND CORPORATE METHODS OF CON-

-

TROL
" : . * CHAPTER 3.0 ~ .

THE EXTENT OF CORPORATE LEGAL PROFESSIONALS’
RESPONSIBILITY TO CONTROL ILLEGAL PAYMENTS

1. General Remarks

The disclosure of illcgal_paymcnts by U.S. MNCs to domestic and foreign
public officials creates a bewildering dilemma for professionals, particularly those
of the legal profession. When an MNC's legal advisors have had prior knowledge
about illegal payments, there is always th; quandary of whether or not they arce
immune from Ii‘ability. Several questions arise in this context: Are MNCs’ legal
advisors under a duty, either legal or morad, to reveal information to which they
are pnvy with respcct to illegal payments? And if there is legal or moral duty to
rcvcal will this breach the confidentiality principle of the attorney client relation-
ship? Does 2 legal advisor have a responsibility to discover whether such pay-

ments have in fact beer: made by his client and to report them, and if so to whom?

In what circumstances does the attorney, client privilege not apply? We will try to
answer these questions here, after exploring the role of a legal advisor jn shaping

corporate behaviour and his or her?!? duties and standards of personal conduct.

210 For brevity, all further references by way of pronouns and possessives will be in the
.nmscuhne gender,




/
2. The Role of the Legal Advisor in Shaping Corporate Behaviour

It is important to mention that while the MNC legal advisor was ncglcctc&.
fof some time,2!! his role has become ;norc prominent in today’s business world.
Because 2 successful MNC executive needs sound legal advice, MNCs always
seek to maintain a legal counsel with excellent knowledge of the MNC’s sphere,
who will dedicate his time and thinking to serving one entity with full indepen-
dence and without any outside influences.212 !-Iov;ever, the extent of public con-
cerns and pressures have increased dramatically since the revelation in the early
1970s of MNCs’ illegal payments, bribery, and illegal political contributions to
many public officials in the United States and around the worId Public disclosure
of these actvities has brought into question thc role of MNCs in society and the
ethics of their contributions. This movement of public concern has brought about ‘
an increase in the involvement of regulatory agencies demanding MNC accounta-
bility. This in tum increases the MNCs™ attention to the professional conduct of
their advisors, and their need for sound legal advice as an important deterrent to
any misconduct that might raise their accountability.2!3 The significant factor that
MNCs must monitor is public confidence, because-the magnitude and dimension
of corporate accountability lie within this confidence. If therc was any mdlcauon
that this trust was being xgnored or neglected, it would raise the question of the
integrity of the MNC’S earnings, and whether it operates in the best long term

interest of its shareholders, in particular, and of society at large 214

/' 211 John C. Tylor IIL, "The Role of Corporate Counsel” (1979), 32 Ruzgers L. Rev., 237-259,
at 240,

12 Sylvester C. Smith, Jr., "The Lawyer in the Business and Commercial World" (1962-63),
36 Austl.LJ., 385-388, at 337.

213 Harold M. William, "The Role of Inside Counsel in Corporate’ Accounmbxlxty [1979
Transfer Binder], Fed. Sec. L. Rep. (CCH), #82 at 369, #82at 376.

214 Hirold M. William, "Corporate Accountability and the Lawyer’s Role” (1978), 34 Bus.
Law., 7-17, a:?
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We must acknowledge that legal counselling of an MNC in today;’s business
environment is not an easy job. The MNC legal advisor must assume a very active
role in shaping the corporation 'policy and framing the standards of future cor-
porate conduct?!3 Accordingly, this critical contribution to shaping the MNC’s
future conduct, and its essentiality for the effectiveness of MNC accountability
shall be in conformity with public cxpcctatiop.216 The legal advisor’s po§ition
gives him an increasing prestige, which consequently increases his responsibility
to carefully and diligently observe the standards set up by the gdvcmment’s agen-
cies for his ethical and profcss:onal conduct as well as society’s expectation of
him and of the role he plays 217 Therefore, any deficiency of the legal counsel’s
role w:ll incur the intervention of the regulatory agency, which we must ack—

nowledge will be for the benefit of society, because suchintervention by the rcou-

lator usually dramatizes the tendencies of the people to prevent any pcrccwed

abuses of their rng,ht.218 Thus, to minimize the regulators’ intervention, the MNC’s

legal’ advisor must discharge hzs responsibility in a manner consistent with both,:,-

“the discipline of the market place and the non economic aspects of the public

interest."21? If this takes place, the gap bctwecn.ﬁ;ctlﬁcal guidelines” and legal

requirements will be closed. 220 In the aftermath of the disclosure of several scan-

dals involving MNCs the focus.on the role and responsibility of MNC legal advi-

sors has been so great as to urge one corporate lawyer to come forward to say that

, .

215 Mare 1. Steinberg, "The Role of Inside Counsel in the Corporate Accountnbdxty Pro-

cess (1981), 4 Corp. L. Rev., 22, at 4. -

216 As representative 'Of the public, legal advisor deals with business mten'pnscs in many
fields and often has a better perspective from which to anticipate any problem and exprasse
reservations about z pro, course of action on ground that appears unfair or against the law
or moral standards. Also $ee Harold M. William, supra, foomote 213, #82 at 370."

217 Harold M. William, supra, footnote 214, at 14.

218 Harold M: William, supra, footaote 213, #82 at 370.

219 Ibld.

20 Harold,M. William, supra, footnote 214; at 12.
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this new z\nandatc requires that "we lawyers reexamin c‘mr own role as advisors to
: corporatiof‘ls and to their executives and directors."22! This revamping of the legal
‘advisor’s role requires him to take affirmative action when giving advice to his
corporate client in the subject matter of any corporaté¢ misconduct, regardless of
whether this advice may annoy and exasperate the client, a.ﬁd regardless of the fa‘ct

that no constructive result may be perceived: He must discharge his duty in

accordance with legal and moral principles.

It is worth while to maintain here that in the last few years, especéially after
r.hc revelation of the illegal payments o_f the 1970s, the M‘NCS’ executives’ atti-
. tudes toward cpnstrucnvc legal advice has changcd, and now more attention Js
bcmg given to Iegal counsels’ advice in so far as it will aid the executives to
avoid any accountabxhgaw which may accrue as a rcsult of a bad business judg-
ment or activities of questionable legality. thn the legal advisor gives advice,
he exercises a prcvennvc measure that contnbutes substannally to the avoidance of
any violation of the law and conscqucnt luagamonzz3 or at least reduces the
increases in litigation and probable costs that would resuh therefrom\ Ims also

r

creates an internal discipline that is rcspondmg to the societal cxpcctanon 224 The

\

urique position that a legal advisor has In a corporation gwes hirh thé opportumty

to Rear from all the corporation’s constituents, therefore. he is expected. to be

involved in an assessment of risks and consequences in situations that give rise to
~

public concern and reattion.225 If, however, corporate counsel’s advice is not

aﬁprcciatcd by the corporate decision mékers, the cons;qucnce would be a

221 Whitney North Seymour, Jr, A New Look at the Responsibility of Corporate Counsel”
(1976), 31 Bus. Law., 1271-1275, at 1271.

222 John C. Tylor IO, supra, footnote 211, at 248.
223 Sylvester C. Smith, supra, footnote 212, at 388.
24 George W. Coombe, Jr., "Multinational Codes of Conduct and Corporate Accountability:
New Opponnmnts for Corporate Counsel” (1980), 36 Bus Law., 1143, at 11.
s Haroldd\{ William, supra, footmote 213, #82 at 371.
~

™,
~
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dramatic increase in public concern. This would ultimately lead to more involve-

ment by the regulatory égcncics in meeting the societal need by promulgating

rules and regulations to be followed by the corporate concerns. | .l
. B Y
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3. Comparative Qutlook on the Effectiveness of Inside v. Outside Legal
Counsel '

As discussed previously, corporate counsel’s unique position in a corporation
makes him "the architect consciously or unconsciously of the accountability
mechanism in the corporate structure. 226 The profound future affect of the MNC
legal advisor’s advice upon the business affairs and the activities of the company
cither domestically or around the world has been felt in the significant augmenta-
tion of public censure in the wake of MNC transgressions associated with illegal
payments. The multinaﬁional r:#odc of conducting negotiations perceives the role of
MNC legdl advisors as substantial in assisting ‘the MNC’s management to observe

-and address public expectation 227

The MNC legal advisor’s role cxtends' beyond stz;ictly legal matters because

bf his daily role incorporate activities, This is cs}.)ccia'lly tree when the legal
counsel is an employee of the corporation who .participatcs actively in the formu-

lation of appropriate ways and means to implement the corporation’s policies,228

On the other hand, the cffccfivencss of the legal advisor’s advice is not the same -

when he is an outside lawyer whose knowledge of the corporation’s activities is

limited, and who participates only when the corporation consults him on a limited

legal question at a particular point in time, However, both methods of obtaining

legal advice have their strengths and weaknesses. As we have stated earljer, 229

the inside legal advisor’s Status as an employee of the MNC gives him a great

deal of knowledge about what is happening in the 'corporation, which offers him a

26 Thig,

&
27 George W. Coombe, supra, footnote 224, at 11.

228 Mendes Hershman, "Special Problems of Insi‘e Counsel for Financial Institutions™
(1978), 33 Bus.Law., 1435-1451, a 1435,

29 See supra, 3:2.
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chance to render sound legal advice, thus perhaps preventing possible misconduct

_ by the corporation.23® The misconceived loyalty of the inside legal advisor may

“sometimes affect the objectivity of his advice. Moreover, the inside legal advisor

may have reasoq to be concerned about his future and his job if he continues to
challenge the legality of business goals formulated by management 23! In contrast,
the outside lcgal advisor may render more objective advice because of his
independence from agy influence by the MNC management, but‘ owing to the
nature of his relationship with the corporation, which usually arises when the légal
problem has developed, his advice ‘may not solve the problem or give guidance for
the corporation’s future activities. 232 Nevertheless, the rctcntion of outside legal
advice may be desu‘able in certain circumstances where t.hcrc may be conflict of
interest, such as the mvcsnganon of a possible bribery or any other illegal conduct
by the corp;rauon. It may also cause problems for the corporation, especially in
the area of confidentiality and the invocation of the attorney. client privilege princi-

~
-

ple by the corpofan'on.233

Meanwhile, the inside and outside legal advisors have the same duties, and
are exposed to the same liabilities as their corporate clients.2>* The corporate legal
advisor’s situation is very similar t that of the attorney representing an individual
client, with the slight difference that the corporate legal advisor serves two clients

simultanesusly the corporate official or employee with whom he deals personally

20 Howard J. Aibel, "Successful Teaming of Inside and Outside Counsel to Se.rve the Cor-
porate Client” (1983), 38 Bus. Law., l‘iR?—‘aO?: at 15883.
\:\ Bt Ibid. -

B2 bid.

23 Dennis J. Black and Nancy E. Barton, "Internal Corporate Investigation: Maintaining
the Confidentiality of Corporate Client's Communication with Investigative Counsel” (1979),
35 Bus. Law. 53, at 8

234 Corporate legal advisor, as a lawyer, is exposed to Civil and Criminal constraints beyond

the constraints of the Code of Professional Responsibility. He could be liable for assisting 2
“client’s wrongdoing or as a joint tortfeasor. Also he could be subject to criminal sanctions as

accomplice or as co-conspirator.



and his ultimate client, the entity.235 Whether inside or outside, the MNC’s legal
advisor shall consider his advice to his client as a road map that will lead the cor-
poration o a dcc'ision that is morally and ethically acceptable; in addition, MNC
legal _f;id@isors must be sensitive to the conflict .of interest considerations m the
area of illegal payments by giving advice that will facilitate the iﬁlplcmcntation of

MNC policy and prevent any potential abuses of power,236

4

" 5 William E. Knepper, Liability of Corporaie Officers and Directors (3rd. ed., 1976), at
428. . ,

26 Brian D. Forrow, “Special Problems of Inside Counse! For Industrial Companies™
(1977-78), 33 Bus, Law., 1453-1462, at 1458,
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4. Legal Advisors’ Duties and Standards of Personal Conduct

We t!("ggc discussed the role of the legal advisor in shaping MNC behaviour
and the cfféctivcncgs of his advice. However, we shall acknowledge that an MNC
legal advisor is not only a citizen, but he is also an employee of the corporation
where he maintains his Job(if he is an inside counsel), a memiber of his own
céunu'y’s bar, and sometimes a member gf the International Bar Association. By
virtue of these associations, he owes a duty to his employer as well as to the court
of justice.237 Congruently, he as
[A] lawyer shall not only discharge the duty impc;sed upon him by his
5 ;wn national or local rules, but he shall also endeavor when hgndling a
casc of international character to adhere to the rules of his code, subject
necessarily to the rules cxistfng in those countries in which he is

native.238

The MNC legal advisor is therefore accountable on many quarters. He shall
dedicate his loyalty and fidelity to the corporation where he maintains his job, as
well as to his profession.23? Although he functions in a verf hostile environment,
he ought to give full consideration to ethical and moral obligations.2*0 Mo ,
he should diligently promote effectiveness by preserving his professional in\::z-

dence. 241 waever, if 2 code of ethics does not exist within the company, he

- BT See Code of Professional Canduct approved by the Canadian Bar Association in 1920,

CF.CBA 1(1); also see LS.A, S.0,, 1970, C.19, s.34. See also Mary Meechan, "More than a
Mere Citizen: The Special Responsibilities of the Lawyer in Today’s Society” (1980), 14 The
Law Soctety of Upper Canada Gazette, 285-293, at 285. )

B8 232, Article I of the International Code of Ethics. Adopted at Oslo on July 25, 1956,
and amended by the General Meeting of the International Bar Association at Mexico City, July
29, 1964. Cited in, Professional Ethics, by Sir Thomas Lund, Director Generil of IBA.

' 2% Harold M. William, supra, footnote 213, at 14, . ,

240 David S. Ruder, "The Corporate Law Department in Today’s Corporation” (1978), 34
Bus, Law., 819-823, at 821.

241 Richard L. Fischer, "The Changing Role of Corporate Counsel” (1985), in Corporate
Counsel Annual, 165-188, at 188. :



should confine his activities in a manner appropriate and suitable to increasing
public confidence in the integrity and efficiency of the legal profession to which
he belongs.242 Yet, MNC legal advisors might fiad it troublesome on some occa-
sions to contend with ethical considerations, especially when it comes to quz;.stion-
ing the activities of certain people in the corporation regarding some dillcgal and/or,
unethical conduct such as bn'bé:ry. These difficulties can be overcome by a
"strong ethical imperative" which the legal advisor shall consider and take into
account when asked for advice.2%3 He shall not give a swift answer, but take some
time to evaluate the situation before him; this can be valued as an ethical responsi-
bility 'rclatcd to competence.?** Furthermore, an MNC legal advisor shall strike a
balance between cost and benefit before taking a step forward to forming legal
advice; this, in the context of a particular corporation, can contribute to further

responsibility, 245

This high standard of I;fafessional rcsfonsibility ‘may kage of the |
flow of information to the corporate legal advisor, M
relinquish his job when faced with management’s resistance tc; his advice.246
Sometimes such a dire step is necessary to avoid getting caught as an accomplice
or participant in illegal conduct.%#7 In circumstances when the situation requires

him to disclose illegal action by the corporation he shall do so, otherwise he

,would expose himself to disciplinary proceedings or possible disbarment 248

242 Roger I. Gaebel, "Professional Responsibility_ Issues in_ International Law Practice”
(1981}, 29°Am. J. Comp. L. S8, at 58. ‘

243 David S. Ruder, supra, footnote 240, at 821,

244 Brian D. Forrow, supra, foomote 236, ar 1460,

245 Harold M. Willisim, supra, foomote 213, at 14,

%6 The resignation..”of counsel when the client is apparently in greatest need of sound legal
advice is hardly helpful according to this view. See Robert J. Wilezek, "Corporate

Confidentiality: Problems and Dilemmas of Corporate Counsel” (1982), 7 Del. J. Corp., 221-
250, at 235.

247 Samuel H. Gruenbaum, "Clients’ Frauds and Their Lawyers’ Obligations: A Response
to Professor Kramer” (1979), 68 Geo. LJ., 191-212, at 202-204.
248 Robert J. Wilezek, supra. footnote 246, at 226.
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These obligations and duties of MNC legal advisors were affirmed by the
case of SEC v. National Student Marketing Corporation,*® in which the adminis-
trative agency (SEC)® asserted that the corporation attorneys had an obligation
. to stop the deal or reveal what in retrospect was held to be a material misrepresen-
tation to the shareholders and the administrative agency. The SEC focused more,
in the case, on the cthical responsibilities of the attorneys’ connections with the
securities u'ansacﬁ;)n.251 The facts of the case were that the SEC brought a legal
action against two attorneys who prepared a legal opinion relied upon by the
corporation’s accountant to prepare a financial statement showing that the corpora-
tion had a sound financial standing in a merger transaction. The legal opinion
concerned the effective date of the sale of one of the corporatiq/n’s subsidiaries,
which was, at the time, sustaining substantial losses and whiéh the parent corpora-
tion wished to get rid .of before the financial statement was prepared.252 The alle-
gations by the SEC were that attorneys failed to interfere in the closing of the
merger, and that their inaction and silence consﬁmted substantial assistance in this

fraudulent transaction.253 The court agreed, stating that:

Courts have bgjn willing to consider inaction as a form of substantial

assistance when the accused aider and a bétter had a duty to disclose.254

%9 SEC v. National Student Marketing Corporation, 457 F. Supp. 682 (D.D.C. 1972).

Hence, some of the cases that will be discussed in this thesis are securities cases relating to
corporate counsel responsibility. The phenomenon, however, is not limited to this area, be-
cause the job of corporate counsel, whether it is an inside or outside counsel, is the same in so
far as he advises on Corporate conduct. The violation of the security law is comparable to the
violation of any other law goveming corparate misconduct.
. B0 In the United States, the Securities and Exchange Commission (SEC) is-the agency au-
thorized to handle cases of corporate fraud and misconduct It is an indepéndent regulatory
agency conmsisting of five members appointed for staggered five year terms by the President
with the conc of the Senate. Its primary responsibility is to administrate or and enforce
the U.S. Securities inws Securities Exchange Act of 1934, Sec.’4, 15 U.S.C. Sec. 78a(4)a).

251 Dénnis J. Black and Nancy E. Barton, supra, footmote 233, at 44,

22 SEC v. National Student Marketing Corporation, 45 F. Supp. 682 (D.D.C. 1972) at 692-
696- . ] Ll
53 1d., at 713.
254 Thid. : ) ’

2d \ ‘ ‘ R
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The court analogized this case to other cases that concluded a duty to disclose and

-found that:

Although the duty to disclose in those cases is somewhat disﬁnguis‘h-.
~ able, in that they contemplate disclosure to an opposing party and not to
one’s client, they are sufﬁcient]y analogous to provide support for a duty
here. 255 ' |
Then the court concluded that:
'I"hc attorneys’ responsibilities to their corporate clicr'lt‘rccluired them to.
. take steps to ensure that the informati'on would be disc:.loscd to the

shareholders. 256 | o T

" So, the attorneys’ silence was a breach of a duty to' speak out and reveal the ille-
gal action.?57 The SEC also sought injunctive elief to prevent the atio‘mcys from

practising securities law, but the court refused(to grant such relief on the grounds

that:

the Securities and Exchange Commission has not fulﬁchd its statutory &,\/
obligations to make a “proper showing" that injunctive relief is neces-

sary to prevent further violations of the law by these defendants. 28

This case demonstrated that an attorney’s knowledge of his client’s non’ dis-.
closure of illegal- conduct may be equivalent to his knowledge that the client
intends to commit a crime, a ciic\tlmstapcc that is not Aprotéctc'd urder the tradi-
tional -attomcy client privilege doctrine. 259 This obligation and duty of the lcgal

“advisor to speak out have been the issue of considerable debate within the legal

~ -

255 bid . ‘ : W - |
56 Ibid.
57 Ibid, \
58 1d., ar 717. . .
259 See infra, Chapter,3, 5.B. .
)
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profession, 2 especially wheén the legal adviso-r is exercising his professional
judgment, because the obligation of disclosure would erode r.hé client
conﬁdcntial@ty principle, and the result would be less flow of information from
managcmcnt to the legal advisor, thus ‘impeding the preparation and rcndcnng of
sound legal advice.26! N

- -~

The duty of disclosure pronounced in Néﬁongl Student Marketing Cor-
poration suggested that MNC Iegai advisors had a duty to the shareholders and to
the public as well as to their client. This duty to disclose requires the MNC legal
advisor to tékc into account, when preparing a legal opinion or counselling his
corporatc' client, the interest of a general public as well as his. corporate client.
This duty seems to present a conflict in many common la\:v jurisdictions in which

it is postulated that the legal advisor’s client is the entity itself.262

These obligations and. duties imposed upon the corporation’s legal advisor

bring about a dilemma as to who his true client is within the corporate hierarchy,

“with the understanding that the corporation cannot speak for itself, but only

through those people who personify a corporaton and make a decision, on its
behalf. Such a decision, and the execution of it, raises the corporation’s responsi-
bility before the law. So as to understand this dilemma, we.shall ascertain the
appropriate line of communication through which the MNC legal advisor must

operate.

-

260 Samuel H. Gruenbaum, supra, footmote 247, at 211.
251 Robert J. Wilezek, supra, foomote 246, at 235.

%52 Harry Frank, "A Higher Duty: A New Look at the Ethics of the Corporate Lawyer”
(1977}, 26 C{CV.SI. L. Rev., 325-364, at 345.
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5. The Framework Within Which MNC Legal Advisors Must Operate

In order to give the MNC legal advisor a clear opportunity to render max-
imum service to a corporation, it is crucial !;o-fascata.m his line of communicatiop:
Whom shall h; é.dvis:c, t;n what matters, \and fibm what perspective? We can
begin to answer these questions by dcvtcn'rﬁ\ﬁing with which group in a corporate
hierarchy the decision making process lies. In many jurisdictions the by laws of
incorporation invest this authority in the board of directors. However, while the
board &f directors may be the highest authority, the MNC legal advisor will find
that a great majority of corporate decisions, on which he can have a significant
impact, are made by management either with or.without reference to the board of
directors, or are based on management reasoning and recommendations.263
Accordingly, the MNC legal advisor shall maintain and preserve the relationship
of trust with management, so as to ensure the 'acquisition of the information

needed to render effective legal advice.

Acquiring such information will enable the legal advisor to make a'balancc
between the management’s confidence in him and the apﬁropﬁatc discharge of his

obligations and duties to the director, the administration agency and the public. 2%

Meanwhile, management must realize that cooperation with the legal advisor
is primarily in its own.interest, because that would give management more
assurance that any dé:cision it takes will meet public expectation. The importance
of this cooperative approach to decision making gained momentum in the wake bf
MNC activities that were found to be of questionable legality. Moreover, mie

\

open lines of communication will help to avoid situations which could lead to lo

73 See ABA Code of Professional Responsibility, EC 5-18(1977). £.1so see John C. Tylor -
111, supra, foomote 211, at 245.
264 1d., at 246.
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of jobs,265 or even loss of life. An example of this extreme type of situation was
the sq.icidc of thé chief executive officer of the United Brand Corporation, which
was precipitated by the SEC investigation of the corporation’s $1.25 million bribe
to the president of Honduras.2% Such negative consequences may also reach the
officers of the MNCs’ subsidiérics abroad, 267 and those acting as a conduit for
. illicit payments.Z%® Within this convoluted and covert web of négotiations, it is not
. surprising that the legal advisor often does not know exactly who his client is,
whom he should be receiving orders from, or whom he shall advise or warn in the

event of the discovery of wrongdoing. These are the questions that we shall &y to

-

answer in the following pages.
A. Who is the MNC Legal Advisor’s Client?

The key to answering this question lies in the distinctive relationship between |
the corporation and the lawyer whq works for it as one of its salaried employees a
relationship different from the conventional lawyer client one. However, this
comp‘lcxity; generated by the fact that a corporation is an inanimate entity, derives
its existence from the law. So, for a legal a{ivisor to establish his direct client he
must ascertain the identity of the person(s)' authorized to speak on behalf of the

corporation and to communicate with the corporaron’s legal advisor for the

265 Byron E. Calame, "Morality Play,” The Wall Street Journal, January 15, 1976, at 1, col.
6. Gulf's Board ousted the corporation chairman, Bob. R. Dorsey, and three other top execu-
tives in the toughest corrective action taken up to that time by any corporation whose execu-
tives were caught making illegal political contributions and other illicit payment to foreign
officials.

266 Wall Street Journal, April 9, 1975, at 1, col. 6. Eli M. Black, United Brand Chairman
and chief executive ofﬁca' jumped to his death February 3 from his 44th floor office in mid
town Manhattan,

251 Wall Street Jourral, Fehruary 25, 1976, at 30, col. 2. When Lockheed Aircraft Corpora-
tion made illegal payments in Italy to promote sales of its_ aircraft, those payoffs prompted 2
police hunt for an Italian*industrialist who resigned as a result of the discovery of illegal pay-
ments and disappeared. Also, in Japan the Japanese authonues raided the homes and offices of
suspected participants in Lockheed payoffs there.

268 Wall Street Journal, February 25, 1976, at 30, col. 2. An Italian lawyer was arrested for
his participation and role in serving as a conduit for illegal payments.
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purpos of soliciting legal advice in matters involving a corporation. :

The first case we will use to explore this question is that of United Srares V.
United Shoe Machmery Corporauon269 In this case the court held that the cor-
poration was in 1tsc1f the chcnt,27° but the decision fcll short of specifying who

actually speaks for the corporation in the case where a lcgal advisor works on

behalf of several authorized persons in the corporation, and in most cases.of a

29 United States v. United Shoe Machinery Corporation, 89 F. Supp. 357 (D. Mass. 1950).
The case was an anti-trust action initiated by the government against the corporation. The cor-
poration refused to produce some of the documents made by one employee of the defendint to
another employee on the ground of the attomney client privilege. The court classified the docu-
ments into four classes:

a)  those to or from independent lawyers,

b)  those to or from the defendant’s legal department,

<) thosc.lo or from tht; defendant’s patent department, and
d)}  working papers of persons in the patent department.
For the first group (which consists of letters to or from lawyers who worked as counsel'to the cor-
poration), if the letters .

... were prepared torsolicit or. give an opinion on law or Iega.l services, such parts of
them are privileged as contain, or have opinions based on, information furnished by an
-officer or employee of the defendant in confidence and without the presence of third
persons... However, in so far as the subject of these communications was the giving of
facts disclosed to the attorney by a person outside the organization of defendant and
its affiliates the communications are not privileged (at 359).

The second group of communications are those of a corporate inside legal advisor and his staff.
These communications are privileged so long as the information did not come from pe:sons out-

side the corporation or from a public document.
The third group of communications is not privileged,

Except where these communications are to or from outside counsel or the general
counsel and his staff...(at 360).

The court found that most of this group’s documents and communications were not privileged be-
cause they were made by persons who were not members of the bar of the court, although they

were lawyers and members of other judicial bars, Also, i
these patent department employees communicate usuvally directly (and only rarely
through the head of the.patent department) with many officers and employees of Unit-
ed-[the defendant]. Thus these patent department employees are not protected by a
privilege (at 360).

The fourth group of communications were the work products of the patent department employees,
which the court found 1o be not privileged because (as aforementioned) those employess, though
lawyers, were not acting in a legal capacity and thus were not attomeys within the attorney client

privilege (at 361).
270 1d., at 359.
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group of related corporations, some of which are national and some f6fcign enti-
ties.2’! The notion that the entity is the sole client was also asserted by the Amer-
‘ican Bar Association in Ethical Copsidc;aﬁons 5-18, which stated that:
A lawyer employed or rctaincd-“_b"y."a corporation or sumlar entity, owes
his allegiance to the entity a-nd' not to sharchg;ldm, directors, offices,
employees, representatives or other persons connected with the entity 272
This makes it difficult to identify the legal advisor’s proper relationship to the

other players on the corporate siagc, such as the board of directors, the chief exe-

cutive and management. Some commentators say that a lcgﬂ advisor’s primary

allegiance is to management and the board;2’3 others say that it is a positivé ethi-
cal principle that oné originally engaged on behalf of ﬁ corporation recognize the
entity as the client and not a person(s), who may have a conflict of interest.274 .

In almost all jurisdictions, the boé.rd of. directors personifies the éntity and
has the ultimate éuthority to manage the corporation’s business; therefore, this
makes a corporate legal advisor responsible to the person authorized to make deci-
sions and to take action on behalf of the corporation.2’> However, while the board
is the highest authority in the corporation, one must ac':knowlcfige that in the com-
plexity of today’s business the primary professional relationship of the corporate
legal advisor is usually with the chief executive officer (CEQ), with whom the

13éa1 advisor has a close working relationship.276

The search for the direct client of the corporate legal advisor has also been

771 Roger J. Gaebel, supra. footnote 242, at 3.

712 266. John C. Tylor I, supra, footnote 211, at 241.
73 1d., at 243.

774 Roger J. Gaebel, supra, footnote 242, at 3.

215 Jokn C. Tylor I, supra, footnote 211, at 241.

776 Sanley A. Kaplan, "Some Ruminations on the Role of Counsel for a Corporation”
(1980-1981), 56 The Notre Dame Lawyer, 873-886, at 875.
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gomplicawd by the United Statc§ Court’s decisions, as we have seen mee V.
National Student Marketing Corporation case;¥T1 and as the fifth Circuit of the
United States Court of Appeal held in the Ga}ne:r; v. Walfinbrager case,2’8

which the court suggested that mcr_c is a direct relation ship between the corporate

L4

legal advisor and the sharehiolders. It said that:

...in, assessing management assertions of injury to the corporatior( it
must be borne in mind that management does not manage for itself and .
that the beneficiaries of its action are the stockholders... There may be
many situations in which the corporate entity or its managcmcﬂg or
both, have interests adverse to those of some or all stockholders. But

when all is said and done, management is not managing fbr_itsclf.279 ‘

These decisions by the courts promptcdzé commentator to say that "the state-
ment that the bogrd is the corporation’s paramount authority is, of course, some- _
what inaccurate, since the corporation’s sharcholders have even greater power than

the board in some respects”.280

217 SEC v. National Student Marketing Corporation, 457 F. Supp. 682 (D.D.C. 1972).

218 Garner v. Walfinbrager, 430 F. 2d 1093 (Sth Cir. 1970), Cert. denied., 401 U.S. 974
(1971). This was a class action brought by shareholders against the corporation and its
officers, ﬁ ed on alleged violations of federal and state security laws. The plaintiff sharehold-
ers sought to see corporate books and communications between the corporation and its attor-
ney, who then became the company president, and gave advice to the carporation about various
aspects of the issuance and sale of the stock and related matters. The corporation refused ac-
cess and disclosure of communications.on the ground of attormney client privilege. The dxsmct
court in an order reported at 280 F. Supp.1018 (ND. Ala. 1968), held the privilege was not
available against the stockholders as plaintiffs. The appellate court stated:

.. management judgement must stand on its merits, [2nd] not behind an fronclad veil
of secrecy which under all circumstances preserves it from being questioned by those
for whom it is, at least in part, exercised...[at 1101]. The corporation is not barred
from assertingthe privilege] merely because those demanding information enjoy the
status of stockholders. But where the corporation is in suit against its stockholders on
charges of acting counter to stockholder interests, pratection of those interets as well
as those of the corporation and of the public require that the availability of the
privilege be subject to the right of the stockholders to show cause why it should not
be invoked in the particular instance (at 1103-1104).

7% 1d., at 1101.

20 Stanley A. Kaplan, supra, foomote 276, ¢ 875.
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'I'fu's broad interpretation of thé attorney client relationship makes the MENC .
legal advisor responsible to several interested parties in the corporau:on‘ and some-
times to the public. In the next section we will try to assess this relationship and
the extent to which the legal acivisor can protect his communications with those

interested parties under the doctrine of attorney client priiriicgc.
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B. The Application of Attorney Client Privilege to MNC Legal Advisor

Communications

The broad interpretation of a legal counsel’s client can be troublesome for the
MNC and for the legal advisor as well. Ostensibly it hinders the invocation of the
doctrine of "attorney client privilege." This doctrine 'has been established essen-
tially for the purpose of easing the flow of informat.ion from the decision makers
in the corporatcl hierarchy to the legal advisdr so as to enable him to render sound
legal advice and also to preserve 'ény facts from disclosure without fearing that the
facts revealed to him will later be used aéainst the client.281 Moreover, this theory
of confidentiality alleviates the client’s fear of communiézﬁng with co/uﬂ;sel, who

is in the corporation context an individual employee.282

(i) The Pfoper Scope of Privilege fdr Corporations =

As mentioned, the impersonal nature of a corporation as an. inanimate entity
mandates &at it czin only communicate through its agents. [\'\I'his again raises the
question: Who is the legal advisor’s client? In other words, the\application of ﬁhc _
pri\_rilcgc will vary, depending on who is the officer or employee authorized to per-
sonify and speak for the corporation. 283 This designation is often so nebulous that
MNCs wxll attempt to invoke the attorney client privilege for any communication
with a corporate legal advisor in order to preserve the confidentiality of th'is infor-
mation and prevent any disclosure that might jeopardize the corporation’s business
interests. However, commentators have conceded in recent years that the tradi-

tional concepts of privilege and confidentiality are difficult to handle when the

21 John William Gergolz, "Attomey Corporate Client Privilege™ (1982), 37 Bus. Law, 461-
508, at 464.

282 Michael W. Tahke:s!ey. "The Corporate Attorney Client Privilege: Culpable Employees,
Atorney Ethics, and the Joint Defence Doctrine™ (1980), 58 Texas L. Rev., 809-843, at 830,
283 Dennis J. Black, supra, foomote 233, at 13,
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corporaﬁon is a client,*® and must be éautiously drawn and narrowly applied.285
| Furthermore, courts in the 1970s became increasingly protective of shareholders’
rights in corporate decision: malcmg(é£86 ﬁ;i'though all courts in all common law jur-
isdictions have agreed to apply the concept of attc;xiié:y client privilege to corpora-
tions as well as individual clients,287 they have developed distinctive applications

of the privilege o corporations as clients. Accordingly, for a corporation to

invoke the applicability of the privilege for communication bctwclcn/ legal advi-

sor and another employee of a corporation, several conditions must be met:

(@) The retention of the legal advisor must be for the purpose of furnishing legal

advice.

(b) The privilege attaches only to communication between the MNC as a client,

speaking through an authorized person, and its legal advisor.
(c) Conﬁdcntiali;y must be preserved by the legal advisor and MNC as a client.

(d) There must bé absence of waiver.288

In laying down these elements, courts have curtailed the application of the
privilege ‘to those instances where the preservation of the information is very

important and in the best interests of the corporation, the shareholders and the

284 Robert J. Wilezek, "Corporate Confidentiality: Problems and Dilemmas of Corporate
Counsel"(1982), 7-Del. J. Corp. L., 221-250, at 239. :

285 Julie Elizabeth Rice, “The Attomey Client Privilege in the Corporats Context: The In-
tersection of Federal and Illinois Law" (1984), U. of Jil. LawRev., 175-202, at 175.

286 SEC v. National Studen: Marketing Corporation, 457 F. Supp. 682 (D.D.C. 1972).

87 In Radiant Burners, Inc. v. American Gas Association, 320 F2d 314 (Tth Cir.), Cert.
denied, 375U.5. 929 (1963), the Seventh Circuit Court of the United States Court of Appeals
reversed the district judges decision thdt the attorney client privilege should not apply to cor-
porations because the privilege is fundamentally and “historically personal in nature™[at 317].
The district court holding was such because the court could not identify which corporate agent
should be deemed to speak for the corporate client[207 F. Supp. 771, at 773]. The Seventh
Circuit Court of the United States Court of Appeals, when reversing the case, noted the Jong
standing, implicit judicial recognition of the privilege for corporations (at 314-320). It rejected
the contention that the privilege was essentially personal in nature. At 322-333.

288 United States v. United Shoe Machinery Corporasion; supra, footnote 269.
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public. In the follgwing pages we will analyze these elements in the _context of

MNC illegal payments.

(@) The conunumcauon must be fo“!cgal advice; however, since it is difficult to .
separate-legal from non—lcgal or business communication, it is necessary for
the court to apply a "but for analysis,"?89 which means that the contact with
the MNC legal advisor would not have existed but for the solicira‘tion of legal
advice. ‘ ' .

The apparent relationship between a corporation as an employer and a
salaried legal advisor may give rise to privilege, but not where the legal advi-
sor is fulfilling a different function in creating a document for which the
privilege is claimed.2% The leading authority on the subject of MNC illegal *
payments is The Diversified Industries, Inc. v. Meredith case, 29! in which the
plaintiff shareholders sought ;hc disclosure of a memorandum prepared by a
law firm engaged to investigate allegations that Weatherhead Corporation
bribed its employees to accept an inferior grade of Diversified copper.292 In
its decision thr; 8th Circuit of the United States Court of Appeal focused on
two questions: Why was the law firm consulted, and with whom was the

communication conducted? Then the court ( en bancZ%? ), held that the pur-

289 Glen Weissenberger, "Toward Precision in the Apphcauon of the Attomey Client
Privilege for Corporations™ (1980), 65 fowa L. Rev., 899-930, at 918.,

20 Sana Ursula Navigation S.A. v. St. Lawrence Seaway Authority (1981), 25 CP.C. 78
(Fed. TD.).

1 Diversified Industries, Inc. v. Meredith, 572 F2d 596 (8th Cir, 19‘7'7). affirmed in part
and reversed in part, 572 F.2d. 606 (8th Cir. 1978} (banc).

22 1d., at 607.

293 This legal term refers to a session where the entire membership of the court will partici-
pate in the decision rather than the regular quorum. In other countries, it is common for a
court to have more members than are usually necessary to hear an appeal. In the United
States, the Circuit Courts of Appeal usually sit in panels of judges, but for important cases may
expand the bench to 2 large number, when they are said to be sitting en banc See Black's Law
chtzonary (5th edition 1979), at 472473,
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pose of retaining the law, firm was to secure legal advice, 2% and that the

memorandum prepared by the law firm consisted of:
confidential communications of the corporate client and [was] enti-

tled to the attorney client privilege.295

This, approach is called the subject matter test. It covers communicaiions with
non management employees during an attomey’s investigation of matters
- relating to potential legal action,29¢ but ﬁt material prepared, for cxampl;:,
by an accountant for a corporation unless the material was prepared at ic

request of the corporation’s legal advisor for use in connection with litiea-
— rporanon’s legal advisor for us g

—_—

u'on_297
Y

This condition applies only when the subject matter of the com-
munication is the seeking of legal opinion; otherv@isc no privilege

is attached or applied. - )

(b) The privilege attaches only to communications between a corporation as a

client and its legal advisor, being an authorized agent or agents. This
approach is called the control group test. This test was formulated by the

court in the case of City of Philadelphia v. Westinghouse Electric Corpora-

tion®%8

B4 Dr.versxﬂed Indusmes Inc. v. Meredith. supra, fpotnote 291, at 610.
5 1d., at 611.

26 See Royal Embassy of Saudi Arabia v. Steam-ship Mount Dirfys, 537 F. Supp. 55
(E_D.N Carolina, 1981). In this case the defendant and third party plaintiff, Wilmington Ship-
ping Company, sought the production of a document by the defendant, Ashtor Shipping Com-
pany. This document was a report made by the master of the S.S Mount Dirfys, the vessel that
is the subject matter in the litigation. The report of the master was put in a statement taken by
an auomey representing the owner and underwriters of the ship, The court held that the state-
ment requested in this case was made by a corporate employee to corporate attorneys in the
preparation of information contemplaung the litigation of this matter; the corporate employee
stands in the shoes of the entity for the purpase of privilege (at 56).

D7 Sae Susan Hosiery Lid. v. MNR., [1969]JEX.CR. 27.

P8 City of Philadelphia v. Westinghouse Electric Corporation, 210 F. Supp. 483 (E.D. of
Pa 1963). In this case the claim was made in connection with 2 motion by the plaintiff for

- penalties against the defendant for refusal to answer interrogatories, and to produce documenta-

— e e
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Ihis.xcsncxtmd&.thc~-privﬂcge--oxﬂy-mcbmm‘unications made by a per-

son

' - in a position to control or even to take a substantial f>art in a
decision about any action, which the éorporation may take

upon the advice of the attorney.29

However, this approach was criticized by the court in the Diversified Indus-
tries case,’® and in several law reviews,30! on the grounds that effective
legal a\dvicc dcpcﬁds in most cases upon the information held by low level
cmployccs so that failure to extend the privilege to communication with
those ernployccs would contradict the purpose of the privilege, especially
when those employees have a great deal of knowledge about the subject
matter of the édvﬁ:cﬁm The United States Supreme Court, in Upjokn Cor-
‘poran'on v. U.5.303 has also confirmed thxs criticism clearly, and has une-
quivocally rejected the control group test as a basis.__for delineating the séopc
of the privilege as it applies to corporate communica-ltiOn.m“

tion containing a statement made by an employee of the corporation to its lawyer. The attor-
ney client privilege was asserted not only on behalf of the corporation bet also on behalf of the
employee, who was the source of the information sought by the plaintiff. The court held that
the communications, the sources of the facts required to answer the interroga-
tories, sought 1o be protected in the present case, are not within the attorney
client privilege (at 486).
This control group test "is not yet the law in Cazada.” See 7.B. McKeag, "Problem Areas for Cor-
porate Counsel: Privilege” (1981) Annual Institute on Continuing egal Education, 18.
299 1d., at 485.
30 Diversified Industries, Inc. v. Meredith ST2F. 2d 596 (8th Cir. 1977), affirmed in part
and reversed in part, 572 F. 2d 606 (8th Cir. 1978). The court said:
The contol group test inhibits the free flow of information to a legal advisor and de-
feats the purpose of the attomey client privilege(at 609).
301 John D. Donovan, Jr., "Application of the Attomey Client Privilege to Corporations:
New Directions and a Proposed Solution® (1974), 20 Boston College L. Rev., 953-974, at 961,
302 Dennis J. Black and Nancy E. Barton, supra, foomote 233, at 13,
303 Upjohn Corporation v. U.S., 101 S.ct 677(1981) 449 U.S. 383, 66 L. Ed, 2d 584.

304 John E. Sexton, "A Post Upjohn Consideration of the Corporatc Attorney Client
Privilege” (1982), 57 N.Y.U. L. Rev., 443-520 at 462,

L4
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Upjohn is a multinational phaﬁnaccutical corporation doing:. business in
almost 150 countries. The facts in the case were that an independent accounting
and auditing of one of Upjohn’s foreign subsidiaries discoycrcq evidence that rJ_-:c
subsidiary had made illegal payments % forcign govcrnnfc;t officials. The
accountant submittc;l the report to a corporate general counsel, who then discussed
this illegal payment with the chairman of the company’s board of directors and
with outside counsel. As a result, the compah}r commenced an internal investiga-
tion of the questionable payments, and the corporate counsel sent a questionnaire
to all of the company’s overseas managers requesting iﬁforman'on regarding such
bribes. The letter accompanying the qu‘c‘sﬁcmai;c indicated that company hcad-
‘qu;ncm needed all available info/rmation concemning these illegal payments to
foreign officials, and that the jcs/ponses must be sent ﬁ)’ the genera.l. lcounscl. It

" also indicated that this magér must be treated confidentially, but should be dis-
cussed-With any employee who may possess such information. After receiving the
A::: to the questionnaire, the inside and outside counsels interviewed several
/ officers, taking hand written notes that reflected the content of the convcrs.ations
and their impressions. Consequently, the Upjohn Corporation voluntarily submit-
ted a report to the SEC and the IRS (Internal Revenue Service), disclosiné the
questionable payments. The IRS issued an administrative summons for the pro-
duction of all documents gathered during the corporation’s internal investigation;
however, the company refused on the grounds that the documents were protected
from disclosure by either the attorney client privilcgc.or the work product doc-

" trine.395 The district cour’: granted enforcement of the summons. The compaxiy

declined to produce the documents and appealed to the Sixth Circuit of the United

305 The work product doctrine means that any material prepared by an anorney in anticipa-
tion of litigation, including private memoranda, written statements of witnesses and mental im-
pressions of Lugation for mial, are protected against discovery. Black’s Law Dictionary (Sth
edition, H.C. Black, 1979), at 1440, :
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States 'Court of Appca.ls.3?6 The appellate court held that the fvrivilcgc did not

apply, 1xsing the control group test.307 Consequently, the court remanded the case

to .the district court for the determination of which corporation employees fell

within the con&olling group.3% However, when the United States Supreme Court

finally agreed to hear the case, in its analysis it rejected the control group test on

the following grounds:

1.

v

This test is inadéquatc'bccausc it ovcrloc"ks the need for the privilege to pro-
tect not only professional advice given by the attorney to corporate employ-
ecs who can act on it (the control group), but also the information given to
the attorney to enable him to form a judg.mcnt and provide sound legal

advice 309

-

This test narrows the scope of the privilcgc_, which makes it difficult for the
attorney to conduct a full investigation of the facts before rendering and for-

mulating legal advice.310

-

This test "is difficult to apply in practice."3!1

The Supreme Court also implicitly rejected the subject matter test and

adopted a case case analysis of the issue.312 This approach would seem to be the

one most compatible with the purposes and policies of the privilege as applied to

corporations. In the final analysis, the Supreme Court reversed the judgement of

the appeliate court and held that:

306" United States v. Upjohn Corporation, 600 F. 2d 1223 (6th Cir. 1979).
307 1d., at 1225.

308 14 ar 1227

- 3 Upjohn Corporation v. U.S. 101 S.ct. 677(1981), at 683.

310 _I_d__.. at 684, .
311 Ipid.
312 John W. Gergaz, "Attorney -Corporate Client Privilege: Cases Applying Upjohn, Waiver,

Crime Fraud, Exceptions, and Related Issues” (1983), 38 Bus. Law., 1653-1683, at 1665.
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the communication by Upjohn employees to counsel are covered by the
attorney client privilege ... so far as the responses to the qucsﬁonnairc'

and any notes reflecting responses to interview questions are concerned
313

Courts still differ in their hbldings concerning these two elements of privilege
as they apply to communication between a corpofation as a client and a legal
advisor. However, £11cy seem to agree on the two rémaining clements, which are
very important ones, namély:

(©) thcwprcscrvau'on of confidentiality, and
(d) the absence of waiver.

All courts agreed that these two conditions must be met and satisfied before the

invocation of the privilege. Nonetheless, the interface between them is inevitable,

because confidentiality requires that communications between a legal advisor and

his client be made with no one else present, so that the privilege may not be

waived by the client by implication when he cicpéses to others the advice given to

him, by his solicitor or legal advisor, and gives the conditions of the meeting as a -

reason for his conduct.3* Moreover, the privilege does not yz=?vly to documents

prepared and material gathered by an attorney appointed by judicial decree to

investigate certain instances.>15

Furthermore, the courts are very diligent in preserving the essential purpose
of privilege, for example the court In Re Skell Canada Lid. and Director of Inves-

tigation and Research held that the power of the Director of Investigation and

313 Upjohn Corporation v. U.S. 101 S.ct 677(1981), at 686.

313 See Hunter v. Rogers, [1982] 2.W.WR. 189(B.C.S.C.)

315 See SEC v. Canadian Javelin Lid., 451 F.Supp. 594 (D.D.C. 1978), vacated on other
groundz. The Court appointed an attorney to monitor and report on Javelin’s compliance with
prior injunctions. The court held that the counsel was not retained to offer legal advice and

- that he had a duty to the court and to the public but not w0 the corporation. At 596.

315 In Re.Skell Canada Lid. and Director of Investigation and Research [1975] F.C. 184
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Research did not extend to the investigation of documents that are bona fide com-
munication between solicitor and client:
...because [the Combines Investigation Act] revealed no intention of

undermining the solicitor-client relationship of confidentiality.316

However, the Canadian Competition Act of 1986317 requires’ the Director of
Investigation to seek ﬁ court warrant to acquire information relevant to the inquiry
or subject matter.

The absence of waiver and confidentiality elements, however, are more
difficult to*ascertain and to apply when the client is a corporation, This is espe-
cially so in some cases of internal corporate investigation, when the investigating
legal advisor retains an independent auditor or uccountant to assist him.31% Yet,

the waiver is also complex in the corporate context, because it has to be made by

(C.A.). See generally, Robert A, Kasting, "Recent Developments in the Canadian Law of Soli-
citor Client Privilege™ (1978}, 24 McGill L. Rev., 11:5-122.

316 Re Shell, 1d., at 184, The case was brought aad argued pursuant to section 10(1) of the
Canada Combines Investigation Act R.S.C.1970, ¢.2%, which empowered the Director of Inves-
tigation and Research to enter any premises and take any evidence that he believes relevant to
the matter being inquired into,

317 Canada Competition Act (formerly Combines Investigation Act) R.S.C. 1970, ¢.23, as
amended by S.C. 1986, c.26, 5.18:

13(1) where, on the ex parte application of the Directors or his authorized representative, a

Judge of a superior or County Court or of the Federal Court is satisfied by information- on~

oath or affirmation

(b} that there were reasonable grounds to believe that there is on any premises, any record or
other thing that will afford evidence ... as the case may be, the judge may issue a warrant
under his hand authorizing the Director qgr any other person named in the warrant to

(¢) enter the premises, subject to such condition as may be specified in the warrant, and

(d) search the premises for any such record or other thing and copy it or seize it for exami-
nation or copying...

(2) A warsant issued under this section shall identify the matter in respect of which it is is-

" sued, the premises to be searched and the record or other thing, or the class of records or

other things, to be searched for,

(5) Every person who is in possession or control of any premises or record or other thing in
respect of which a warrant is issued ... shall, on presentation of the warrant, permit the
Director or other person named in the wammt to enter the premises, search the premises and
examine the record or other thing and to copy it or seize it

318 Dennis J. Black and Nancy E. Barton, supra, footnote 233, at 17.
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the agent(s) authorized to manage the corporation and speak on its behalf under
whatever test (as discussed) is employed. The safeguard that the MNC. legal advi-
sor should adopt to avoid any appearance of a lack of confidentiality and implied

waiver is to take every precaution to preserve the privileged documents and keep |

them in his custody so as to prevent the dissemination of -information contained

therein 319

319 14, at 19.
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(i) Disclosure of Privileged Documents to Government Agencies

A problém arises when the administrative lagcncy requires a disclosure of
documents that are otherwise privileged. This was the situation in the aftermath
of the SEé voluntary disclosure of illegal payments by multinational corporations,
which raised the question of whether or not such disclosurc to a government
agency waived the pri\;ilege:.-"’z(_J The court cases treating tﬁis issue differ in their
answers. In Diversified Industries, Inc. v. Meredith32! the court held that:

'As Diversified disclosed these documents in'a separate and non public

SEC mvcst:lganon we conclude that only limited waiver of pnvﬂcge

0ccu.rrcc1.322

" This characterization of the disclosure to an administrative agency as a limited

waiver rests on a public policy ground, because for the court

- to hold otherwise may have the effect of thwarting the developing pro-
cedure of corporations 'to employ indcpchdcnt outside counsel to investi-
gate and advise them in order to protect stockholders, potential stock-

holders, and customers. 323

Nonetheless, this concept of a limited waiver is not available ﬁvhen a corporation
withholds‘ some, of the documents that it is supposed to disclose to the government
agency, for example, in the Re Sealed Case3?* the corporation had been involved
in several illegal payments in foreign countries and in the United States. In the

irolunr.ary disclosure progra.m,325 the corporation had selectively released some of

320 The voluntary disclosure program is based on corporate self mvesuganon and reporting
to the commission.

32! Diversified Industries, Inc. v, Meredith 572 F. 2d 596 (8th Cir. 1977).

32 1d., at 611,

33 bid.

324 Re Sealed case, 676 F. 24 793, (D.C. Circuit 1982).

325 This was an offer of amnesty by the SEC after the Watergate scandal. It was an ap-
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the documents to the SEC to create a-misleading picture of its activities. The
grand jury investigating the samc activities sought the disclosure of the rest of
those documents, but the corporation refused on the ground that those documents
were privileged under a work product doctrine. The court rejected the
corporation’s reasoning on the ground that the corporation’s manipulative action
defeated its right of asserting the benefit of the work product doctrine immunity or

implied waiver concept. The rationale was that:’

thx:ough the doctrine of implied waiver and exception, the law entrusts the

courts with a duty to guard that the offices of lawyers, and the respect which

we have for the bar, are not used for unfair or corrupt purposes.

In the exercise of that duty, we have determined that there is a substan-
tial likelihood that the multinational corporation before us ha§ attcmptcd‘ to
manipulate its privilege by withholding vitz;l documents while n:aking a great
pretense of full disclosure of their contents. It does not deserve the protec-
tion enjoyed by those who use the adh&ary system }'or its legitimate
ends. 326 ' : |

proach by the SEC to force U.S. MNCs to disclose illegal political contributions in the U.S.
and bribes to foreign officials abroad through the establishment of internal corporate procedures
to investigate ilfegal payment and prevent future wrongdoing of this kind. In exchange the
SEC was not to initiate enforcement action against the corporation that revealed the informa-
tion. However, the result of this program was that five hundred giant MNCs came forth to ad-
mit that they had made illegal payments both in the U.S. and abroad. Although this program
relieved the SEC of the burden of investigation, it overlooked the power of outside counsel and
independent directors to compel the disclosure of such information and lacked.the safeguards
against disclosure of information gathered by internal corporate investigators and revealed to
the SEC. Interested shareholders were then able to use such information as evidence in deriva-
tive actions.

326 Re Sealed Case, 676 F. 2d 793, (D.C. Circuit 1982).
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(iii) The Crime Fraud Exception

The pi:rposc of :the corporatc client 'privilcgc is to‘ encourage ,'coxporate
managcmént and the director to communicate freely with the corporation’s legal |
advisor when secking legal advice, and not to shield the corporation’s illegal
acr.;vitics. Logically; when the corporatilgn’s management -or dircctofs intend to
use the ‘privilcgc to conceal such activities, the privilege does not apply, because
the rationale behind the privilege is the furthering. of justice and public policy con-
siderations. So that any abuse of these considerations will cause the privilege to
fail, 327 and potential liability of both the legal advisor’2® and the corporations’
directors and management for breach of their ﬁ&uciary responsibilities.32% How-
ever, in secking the application of these exceptions, the burden of proof is on the
plaintff to present a prima facie case of fraud, which in the corporate context
means it must be proven that thc communication was not sought to secure legal

advice but merely to further the illegal activities.

Some recent cases involving ilegal payments by multinational corporations
explore these exceptions m depth: In the Re Sealed case, 30 the Ninth Circuit of
the United States Court of Appeals fourd that the exception or waiver of the work
product privilege will also serve as the exception or waiver of the aﬁomcy client

privilege.331 The court also held that

the District court was wrong in rejecting the exception theory.332
*7 John W. Gcrgaz. supra, foomote 312, at 1676.

38 SEC v. National Student Marketing Corporation, 457 F. Supp 682 (D.D.C. 1972). The
cas: showed that there are times when counsel has an obligation to make disclosure to the
shareholders “of the client corporation, such as when his client has committed fraud or is in-
tending to commit a fraud or crime.

32 Dennis J. Black and Nancy E. Barton, supra, foomote 233, at 51,

320 Re Sealed case, 676 F. 2d 793 (D.C. Circuit 1982).

3B 14, a 812.

332 1d, at 813.

r
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when the SEC sought that the crime fraud exceptions be appficd to the case,
because the company tried to conceal two of the documents that contained infor-
" mation about management policies and practices regarding bribery and corrup-
tion.333 The SEC argued that those documents were very important for the evalua-
tion of the company report under the voluntary disclosure program.33* Eventually,
the court agreed with the SEC and held that:

our own review reveals that thcy [the documents] are necessary for a
fair evaluation .of the representations in the report. If we allowed Com-
pany to withhold them under a claim ‘of privilege, we would encourage

further games of cat mouse between corporations and their regulators.333

The court, in rejecting the company claim of privilege, said:
. Certainly, in such circumstances where lawyer and client attempt to
manipulate the work product privilege as Com;any and its counsel have

done in this case, the cause of justice com;;cls disclosure, and a waiver

is irnplicd.336 | _

In the Re International System and Controls Corporation (ISC) case,337 the
court dealt with the instance of an NiNC that conducted business throughout the
Middle East. As part of that business, ISC allegedly engaged in paying "commis-
sions” or "bribes” to foreign nationals in order to secure contracts. When the SEC
requested information regarding these ’sensitive payments’ in compliance with a

voluntary disclosure,338 the ISC appointed a committee to investigate the alleged

Sl

1333 14, at 822.
334 H’i@:

335 & at B24.
336 1d., at 825.

337 Re International System and Control Corporation, etc. (1.5.C.) 693 F. 2d 1235 (Sth Cir-
cuit 1982). ’

338 1d., ar 1237.



bribes. The committee hired a law firm and an accounting firm to in\;cstigatc any
illegal’ payments made by ISC orits subsidiaries. As a result, two derivative suits
emerged against the board of directors, alleging that the board had knowingly
caused illegal payments to be. made, and had negligently failed to inquire and
uncover the inegaipaymems.339 The plaintiffs in the consolidated derivative suits
moved to compel the production of the information that resulted from the investi- .
gation, especially the accounting binders. The ISC invoked the attorney client
privilege and the work product doctrine. The District Court ordered the prc;duc-
tion of certain documents,>*0 but the company appealed the order. The Ninth Cir-
cuit of the United States Court of Appeals vacated the order on two grounds.
First, the work product doctrine applies only when thc- plaintiff shows undue hard-

ship in getting the information contained in the documents:

The district court did not make the finding of substantial need and
undue hardship ... and of course has broad discretion to determine

whether an adequate showing has been made. 341

Secondly, the plaintiff must make a prima facie case in order to invoke the excep-
tion. However, in this case the lower court found the plaintiff had made a prima
facie case of fraud. The appellate court xfound nothing in the record to suggest
such findings, except the plaintiff’s allegations.>*2 For a prima facie showing there
must be two elements: |
First, there must be a prima facie showing of a violation sufficiently
serious to defeat the work product privilege. Seco'nd, the court must

find some valid relationship berween the work product under subpoena

39 1. ar 1238, :
0 Ibid,

341 Id, at 1240.

342 1d,, at 1242,
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and the prima facie violation.343

The court concluded that there must be a2 showing of a specific intent to further
fraud or crime in the defendant’s consultation with an aftomcy‘ or in the prepara-
tion of a document. This holding was different from that of the Re Sealed case, in
which it was found that the corporation withheld documents from an investigation
of crime by a grand jury.3* The intent could be shown, for example, if 2 member
of thc managcmcnt knew or had reason to know of specific illegal paymcnts but

did not-disclose them when the investigation commenced.

33 _1_5_!_@
344 1d., ot 1243.
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6. Appraisal and Conclusions

It is generally accepted that the legal profession’s first and foremost concern
is the interest of the cﬁc;nt,' and that this interest can vary from one client to
another. Clients are, also, distinguishable in terms of thcu' legal rights and dutlcsv
on the basxs of their status, standmg in the society, and behawour The legal advi- -
sor is concerned with sccurmg his client’s substantive rights, whxch arc determined
by the rules of law, which contain implicit Iumranons and are subJ_ect to interpre-

tation. However, the nature of the client has a direct relevance to the legal

professional’s discretion in making decisions, and that may influence his ethical.

responsibility. The representation of an artificial client such as a corporation,
howcvcr, affects the scope of the legal profcésional’s exercise of his discretion.
The traditional concept that the entity i< the client is _conceptually dlfﬁcult for a
legal practitioner to comprchcnd for if one’s client is a legal fiction, how can that

client exercise ‘the power of

entity has a relationship with sc;mcpnc. ho speaks on behalf of and represents the
legal entity, so he might perceive the chief executive officeras ﬁis client, perhaps
at his peril. He must bear in mind that his contact with a corporate officer must
serve as a ground for his rclationship to the corporati\c;n as a whole, and this limits
his contact with those officers to their official capacities only. Those officials are
entitléd to a legal advisor’s services only in so far as those services are directed to

the entity. Thus, the legal advisor’s duties to the corporate officers are determined

by their rights and duties as officials.345 # 3

* Consequently, when a legal professional represents a corporation, he has

duties and responsibilities to the corporation independent of those to the corporate

345 L. Ray Patterson, "The Limits of the Law yer’s Discretion and the Law of Legal Ethics”
(1979), Duke. L. J., 1251- 1274, at 1266,
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officials, and this was the rationale bchina the holding in SEC v. National Student
Marketing C{Jr;r.vorarion?’46 The law will determine the extent of the legal advisor’s -
duties to the legal cntity'itsclf, and when those duties will extend to those compos-
ing the legal entity, cither shareholders, directors, or officers. Hence, the distinc-
tive role of a legal practitioner serving a corporation as a legal advisor reflects the
extent to which the client has delegated the care of his rights to the legal advisor,

and that is also a measure of the legal advisor’s responsibilities. 347

In 'the cases that we have discussed, which involved illegal payments by
MNCs, we have seen how courts have characterized the role of corporate legal
advisor,':_t‘he grounds that the court have relied upon, and the rationale they have
used in léying down their decisions. We have discussed the court’s description-of
the legal advisor’s role when the issues of the ﬁpplicability of the attofncy client
privilege come into play, and the extent to whéch this privilege can be asserted,
especially when the client has committed or was about to commit an act in viola-\
tion of the law. An example of the latter is the holding of the United States court
of appea.i for the Ninth Clrcuit in the Re Sealed case, in which the court rejected

the defence of the work product privilege to produce important documents, on the

ground that the legal advisor and the corporation attempted to manipulate the work

product defence.

346 SEC v. National Student Marketing Corporation, 457 F. Supp. 682 (D.D.C. 1972).
347 1., Ray Patterson, supra, footnote 345, at 1266.



CHAPTER 4.0
MULTINATIONAL CORPORATIONS’ INTERNAL REMEDIES
FOR ILLEGAL PAYMENTS '

1. General Remarks

Ostensibly, MNCs concemed with the thunderclap accompanying the initial
public disclosure of illegal payments, have taken several steps toshield the public
and the shareholders. from the glarc‘ of publicity that surrounds these situations.
. Usually this has meant taking manifest action to eliminate or at least mitigate the
practice of making illegal o5 questionable payments.

The first step in this process was the publication of a code of conduct provid-
ing MNC employees with ethical and lawﬁﬂ guidelines for conducting business.
The code represents an awareness of the importance of business ethic and recogni-

tion by MNCs of the validity of criticisms levelled against them.

The second step was the installation of independent outside directors. These
measures are now compulsory in some common law jurisdictions. In Canada, Sec.
9 (2) of the Canada Businés§ Corporations Act of 1975 requires those corporations
involved in issuing securities to the public to have at least three directors, two of
whom are outside Eﬁrcctom. In Onuario’s Business Corporation Act of 1982,
Sec.115(3),3%8 the requirement is less strict than that of the federal jurisdiction:
For corporations offering shares to the public, only one third of the board of direc-
tors are required to be from the outside, that is, they must not be officers or
employees of the corporation nor of any of its afﬁlia-tcs. Ironicz}Hy, however,

when one-cogitates on these requirements, one finds that both acts fall short of

348 See Ontario Business Corporations Act, 1982, R.S.0, C.4.5.115(3).

\
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specifying the extent of the outside directors’ indcpcndcncc.. Thus, the responsi-
bility still rests with the MNCs to assure the public and the sharcholders of the
indcpcﬁdcncc of outside directors and to effectuate their benefit and role as a dev-
ice for.monitoring against any wrong doing. i

The third step was the election of an audit committee from among those out-
side directors. Although this monitoring device started as a recommendation, we
will see that some common law jurisdictions have made it compuls6ry, although
the requirements and procedures vary. The fourth step has been intcn;ﬁttcnt inter-
nal investigations by MNCs to make certain that all busmcss activities are being
conducted in accordancc with the cthical standards (and wn‘.h thc code of conduct,
where one exists) legally adhered to by the company constituencies. This last
measure is one shareholders sometimes take advantage of when the internal inves-
tigation reveals bribes or questionable payments, by bringing derivative suits
against the directors involved.or against management for recovery. The MNC’s
usual counter to such derivative suits is to assert the buSinéss judgement rule, pro-
vided that such a decision by the board of directors shall be under the scrutin:} of

the court o prevent and deter any abuse of the business judgment rule. )



2. Establishing a Code of Conduct for MNC Employees

The establishing 6f a code of conduct is one of the most important steps
taken by MNCs as a remedial action against any suspected or pcrct;.ivcd miscon-
duct on the part of their employees, from top management to the lowest level
employees. Although the existence of cofporatc codes of ethical conduct can be
traced back to the turn of the century in the United States,>4? several studies indi-
cate that the most comprehensive code of MNC cthical conduct was a necessary
result of several scandals that rocked the business community in the mid *70s. In
the forefront of these scandals was .Watcrga}r., which in tumn uncovered a great
deal of illegal bcﬁaviour by MNCs in the U.S. and abroad. These revelations
- served as a catalyst for reexamining the ethical side of MNCs’ business conduct

abroad.350

There was an emerging need to restore public confidence and to improve the
public perception of MNCs’ role in the community.35! Establishing and promul-
gating a code of ethical conduct would curtail or possibly terminate the prevelant
tendencies among MNC executives toward self-interest and an obsession with suc-
cess to the detriment of the interest of sociéty in general.3%2 The code would bé
used to guide corporate pcrsonn;:l in their business dealings and to help lower
level employees to resist pressure put on them by top management to compromise
the ethical standards set up by the MNC. In this way all employees were granted
the opportunity and the responsibility t—o save the MNC’s image and to protect

public confidence.353 As one writer put it:

349 George C. Benson, Business Ethics in America, (1982), at 42.

350 peter A Arlow and Thomas A, Ulrich, "Auditing Your Orgam.anan s Ethics™ (August
1980), 37 Internal Auditor, 26-31, at 26.

351 Jack N. Behrman, Dzscourscs on Ethics and Busiress (1981), at 136.
352 1d., at 134,

353 Terry P. Brown, "Profit-Minded Chief at Bendix Tries to Set a Business Code,” Wall
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The code of conduct is 2 milieu in which the best sentiments of MNC
employees are translated into action. It provides to society a desirable
atmosphere of ethical behavior, which is usually sﬁgnalcd from the top
to the lower level employee and creates harmonization of the interests of

both society and MNCs.354

From the management point of view, the code of conduct is a statement of an
MNC’s policy for doing business; It spells out its philosophy about its basic ethi-
cal beliefs and its commitment to ﬁc‘smicw where it opcratcs,' and it also pro-
vides broad guidelines for its constituencies.355 A study conducted by the Univer-
sity of Michigan Business School revealed that most of the codes provide in some
‘context’ a general statement about the role of ethical issues in the company
management philosophy, and the role of the code in capturing and communicating
rules and guidelines on such matters.35¢ While the code is drafted in most cases
by management, ‘the approval of the board of directors or its executive committee’
is necessary.357 The objective of the code is the mutual support of management
and employee in carrying out their responsibilities and asscséing their compliance

with legal and ethical standards.358

A comprehensive and explicit code of conduct includes penalties for illegal

or questionable conduct

< "such as, offering a bribe, concealing knowledge of a bribe, accepting a
bribe, concealing knowledge of an accepted bribe, accepting a gift of

Street Journal, November 18, 1977, at 1, col. 1.
354 Jack N. Behrman, supra, footnote 351, at 134.

355 Glen R. Sanderson and Eris 1. Vamer, "What's Wrong with Corporate Codes of Con-
duct? (1984), 66 Management Accounting, 28-35, at 30,

- 335 Bernard J. White and B. Ruth Montgomery, "Corporate Codes of Conduct™ (1980), 23
Calif. Management Rev., 80-87, at 85.

357 Seorge.C. Benson, supra, footnote 349, at 43.
358 Jack N. Behrman, supra, footnote 351, at 135.
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substantial value... falsification of corporate records, and illegal political
contributions.35% ' )

" The enforcement of the code is very important and can be S;pcrviscd by the board
of directors for compliance,3%0 for as Mr. Hodge, a former United States Secretary
of Commerce, stated, "A code that does not provide for the expulsion of any

mcmbcr violating the code is not worth the paper it is written on."36!

So, for a code to be cft%cu’vc and serve as a deterrent to any tendency on the
part of MINC managers, directors or exﬁployecs to'ma.kc illegal payments or pay
bribes, it must be sufficiently comprehensive, clear and explicit to develop the
necessary control of the behaviour-of MNC constituencies. 362 Furthermore, expli-
citness and clarity of the code induces the discussion of ethical conduct among_
employees, which"consequently may provide ‘ an additional input into
management’s standards, and, in so doing, further cement [the employees’] suppoft

-

of the organization".363

In addition to the advantage of sharpening the realization of management’s
responsibilities, establishing a code also reduces government interference in the
freedom of enterprise: Self policing by MNCs generates government confidence
that there is less need to restrict corporate activities beyond the normal legal and

ethical standards.3%4

359 George C. Benson, supra, footnote 349, at 42,

360 Glen R.S. Anderson and Eris I, Varner, supra, footmote 355, at 31.

361 Quoted in Jack N. Behrman, supra, footmote 351, at 135,

32 Hurd Baruch, "From the Board room: The Audit Committee: A Guide for Directors”
{(May 1980), 58 Harv. Bus. Rev., 174-186, at 186.

363 Peter Arlow and Thomas A. Ulrich, supra, footnote 350, at 31.

34 A clear example was the passage of the FCPA in the United States. It was a direct
response to corporate misconduct, This legisiation requires corporate management to devise an
effective system of"intemnal accounting control" This requirement has inticed many MNCs o
develop or expand their code of conduct. See Bemnard J. White and B. Ruth Montgomery,
supra, footnote 356, at 81,
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3. Changing ‘Attitudes Toward the)Composition of MNC Boards of Direc-.

tors

Ever since the Watergate scandal, there has been a tendency to more closely
examine the governing boards of MNCs.65 This tendency includes the reassess-
ment of the role of the board of directors in many of the United States MNCs, and
an affirmation of the accountability of those in decision making positions, particu-
larly with respect to instances of illegal conduct.36® This changing demand for
board insight was mandated by the reaction to many instances of illegal payments,
bribes, kickbacks and other illegal activities.3 This reaction in turn brought abobt
the change in the traditional composition of the board of directors, which gave
MNCs. wide latitude to define and assess responsibility and consequences for
future actions.38 'These and other factors are a rationale for imposing outside
independent directors who not only serve as watchdogs but also seek to further the
public interest, however defined. Outside board membcrs ensure effective judg-
ment concerning management, and exhort MNCs to be more scnsin'vg about 1illegal
activities.> While this new “monitoring model" has gained wide acceptance
among commentators,3’? some have called for yet more radical changes.37!

35 Daniel R. Fischel, "The Corporate Governance Movement” (1982), 35 Vand. L. Rev.,
1259-1292, at 1280. _

36 Robert H. Mundheim and Noyes E. Leech, "The Outside Directors of the Publicly Held
Corporation™(1976), 31 Bus. Law., 1799-1836, at 1801. ‘

367 Court decisions, particularly in the case of Escott v. Bar Chris Construction Corp., 283
F.Supp. 643(SDN.\:. 1968), emphasized the responsibility of directors to take an active role in
directing the affairs of the corporation and reasserted the directors’ liability for misleading
financial statements. Also consider the use by the Securities and Exchange Commission of in-
junctive remedies requiring the installation of independent directors and audit committees as a
means of settling investigations regarding illegal payments. See Stephen C. Jones, “The SEC
and Court Appointed Directors: Time~to Tailor the Director o Fit the Suit’ (1982-83), 60
Wash. UL.Q., 507-536.

38 Robert H. Mundheim and Noyes E. Leech, supra, footmote 366, at 1801.

36 Daniel R. Fischel, supra, foomote 365, at 1285. \ :

570 This concept of 2 monitoring model was originated by Professor M. Eisenberg. "Legal
Models of Management Structure in the Modem Corporation: Officers, Directors, and Accoun-
tants” (1975) 63 UCLA LRev., 375439, at 398-399.

-

-100-



In order to assess the viability of outside directors, we shall examine how
boards are composed, how outside directors are selected, how their indcpen;:lence
is guaranteed and how they function on the board. We shall then discuss their lia-

bilities.

571 In the United States, some legal writers suggested a Federal Chartering Corporation,
with some public direction committed to non shareholders’ constituencies or at least the impo-
sition of minimum standards for state chartering corporations. See generally M. Green and R,
Nader, Taming the Giant Corporation (1976). Also see William L. Cary, "Federation and Cor-
porate Law:* Reflection Upon Delaware” (1973-74), 83 Yale LJ., 663-705.
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A. The Compasition of the Board and the Selection of Outside Directors

~ It is not unusual pracugﬁ among MNCs to appoint membcrs of the board of
directors from among those who have achieved a certain position thhm the
organization, and have contributed to its success.372 It shall be recognized that an
incentive system, which establishes quantitative performance as the only standard
for advancement, has encouraged many executives and higI; ranking employees to
compromise their moral values in their eagerness to reach higher positions.373-1n
the case of those who attain a position on the board of directors, their board room
décisions may conflict with their loyalties to fellow senior management colleagues
who elected them, 374 Having outside directors avoids such situations, and insures
that board decisions are uninfluenced by corporate management decisions. This
method of monitoring management activities has gained momentum in recent
years, especially in the light of several highly publicized MNC scandals and the
recent trend toward MNC accountabitity, 375 This trend toward accountability and
the revival of the board of directors as ﬂ{c ultimate authority in manaiging the cor-
poration is dispelling the veil of 1-} stige that formerly surrounded the traditional
role of outside directors. Outside%,rectors are now placed at an arm’s length
position, from which they are cnjoin@}c;t the public and the sharchold-
ers,>’0 and to reestablish the reputation of N;Nf.{ after the expose of illegal prac-
tices ranging from inside trading to é\‘l\;ibégy’:té illegal polin'cz:l contributions.377

372 William E. Perry, "Effective Audit C(;t\r_lmittees" (August 1977), 34 Internal Auditor 20,
at 18.

37 Victor F. Demarco, "The Board of Directors: The Rubber Stamp is Cracking” (June
1976), 33 Internal Auditor, 22-28, at 23.

74 Robert H. Mundheim and Noyes E. Leech, supra, footnote 366, at 1804.

375 Victor M. Earle 1II, "Corporate Governance and the Outside Director A Modest Propo-
sal” (1979), 36 Wash. & Lee. L. Rev., 787-808, 787.

376 Avery S. Cohen, "The Qutside Directors Selection, Responsibilities, and Contribution to
the Public Corporation™ (1977), 34 Wash. & Lee. L. Rev., 837-858, at 842,

377 Lamry D. Soderquist, "Toward a More Effective Corporate Board: Re exa:mnmg Roles
of Qutside Directors™ (1977), 52 N.Y.UL. Rev., 1341 1363, at 1356.

-
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Although outside directors are usually lawyers, bankers or professionals from
non-competing companies, the composition of the board sometimes faces opposi-
tion from MNC executives, because of their fear that the outside directors will
intrude upon the affairs of management.378 Despite this rcsc-n\t\mcnt and the fre-
quent rejection of the expertise that outside directors have to offer, MNCs seem
more interested than ever in retaining outside professionals for their boards espe-
cially those who have no previous connection with the corporanon and no
conflicting interests.37® These qualifications are vital, because the purpose of
recruiting outside directors is to maintain a high standard of pedb{'riance of
management by monitoring its decisions, and to prevent and discourage any diver-
sion from legal standards and ethical obligations.380 Maintaining their indepen-
dence is the only way outside directors can properly carry out these responsibili-
ties.38! In this context, independence means the capacity to advise or monitor
without subseivience 'to management,382 and-also assumes the maintenance of an
effective working relationship between the outside directors and MNC manage-

ment.383

-
However, logically, accomplishing these duties requires the directors to have
a fair amount of knowledge, so that they can pi:iy their role as policy makers and

make important contributions to the corporation,384 otherwise they would stmply

378 Robert H. Mundheim and Noyes E. Leech, s supra, footnote 366, at 1830.

- 3 Ronald P. Klein, "The Corporate Law Department: Lawyer as an Employee” (1978-79),
34 Bus. Law., §42-852, at 851.

380 Robert H. Mundheim and Noyes E. Leech, supra, footmote 366, at 1830,
381 David S. Ruder, "Current Issues Between Corporations and Shareholders: Private Sec-

tors’ Responses to Proposals for Federal Intervention into Corporate Governance™ (1981). 36
Bus. Law. 771-782, at 775.

382 The outside director loses his independence when he has some sort of connection with
an MNC or its management. For example, a non independent outside director would be some-
one who works as a consultant or is 2n MNC banker, a personal friend to CEO, or a former
school mate.

383 Robert H. Munhdeim and Noyes E. Leech, supra, footnote 366, at 1830,

334 Hurd Baruch, supra, footnote 362, at 174,
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i:c acting as the "rubber stamp" of management.385

It might be argued that the cffectiveness of an outside director may be weak-
ened by the fact that as an outsider he may not get fu-II' cooperation “from MNC
management, whose concemns about pn'vacy'might-block the flow of information
into the, ﬁoa:dﬁss The answer to this argumcnt is that, however plausible this may
be in thcory, outside directors usually maintain their own private staffs who gatﬁer
the information needed to give rational analysis to the MNC’s management deci-
sion.387 Rather ﬁ)_an passively perform their duties by.‘relying on oral reports or
selected information given them by MNC management, they must build their own
information channels and if necessary conduct their own investigations when they
see any signs of impropriety.3®8 This duty to acquire dependable information
through a reliable channel is compatible with the outside director’s distinct role of
investigating MNC misconduct and taking or suggesting cotrective measures
against the wrongdoers.3% So, the suggestions of outside directors shall be deter-
mined on the basis of personal integrity, knowledge and experience.390 Their obli-
gations are the same as those of inside directors; however, they may be chargeable
with a number of added obligations, some of which are fiduciary and others

not.3%1 Although this may seem to be beyond what has been historically required,

35 Victor F. DeMarco, supra, foomote 373, at 23.

386 Robert M. Ester, "Outside Directors, More Vulnerable than Ever” (January 1973), 51
Harv. Bus.Rev., 107-114, at 108.

387 Robert H. Mundheim and Noyes E. Leach, supra, footnote 366, at 1805.

388 Victor M. Earle 11, supra, footnote 375, at 791.

389 Leonard S. Janofskey, "Liability of Management and Directors for Illegal Conduct: Pro-
tective Action" (1975-76), 31 Bus. Law., 1313-1322, at 1316.

30 Statement of the business roundtable about "The Role and Composition of the Board of
Directors of the Large Publicly Owned Corporarion,” reprinted in{1978), 33 Bus. Law, 2083-
2113, at 2107.

3! The non fiduciary duties and obligations may include "the duty to disclose conflict of in-
terest, provide adequate supervision, be reasonably informed and avoid intentional misconduct,

and the duty to act for the benefit of the company.” See Victor M. Earle I, supra, footnote
375, at 792. .

~
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it is all for the proection of MNCs and their sharcholders.
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B. The Liability of Qutside Directors

As mentioned, outside. directors must acquire the necessary information to
make their personal judgments about the general opcragbn and conduct of the
MNCs concerned. This knowledge must be acquired before they accept the posi-
tion of directorship. They shall also take diligent steps to align themselves with
MNC financial stands.3¥2 Lack of information will ﬁot excuse them from future
liability. It shall be noticed that as the law has developed in this area, i't has
placed the outside director on an equal footing with the inside director in assum-
ing responsibility for individual as well as collective decisions in p1a3.(ing his role .
as a board member, and in controlling the company’s activities.3?3 This develop-
ment of the law has been an outgrowth of MINC misconduct especially the con-
cern with illegal payments and the consequences of litigation3%4 against those
directors who apparently showed a lack of interest in finding out about irregular
MNC activities.3?> This increased liability is legally justified by the fact that the
board of directors is elected to guide the MNC, either directly or through a com-

" mittee, to the adherence to legal and moral standards,36 so directors, either inside

or outside, must be alert and use reasonable care indirecting the entity, and must

32 See Gould v. American Hawaiian Steamship Co., 351 F. Supp. 853(D.Del.1972). The
case signaled a deepening responsibility. The outside directors were held liable for their negli-
gence in failing carefully w0 review a merger proxy statement. In the words of the court:
"When possible, the [statute] should be interpreted to afford incentives to directors to undertake
active and vigorous scrutiny of Corporate activities.,” at 859. Also see Avery S. Cohen, supra.’
footnote 376, at 852,

393 See Lanza v. Drcexal & Co., 479 F2d 1277 (2d Cir. 1973). In this case the outside
director, an investment banker, narowly escaped liability for failure to discover and to cause
the cormrection of false and misleading representations made by his corporation in the course of
negotiating the acquisition of another company. Also see Robert M. Ester, supra, footmote 386,
at 108.

394 Gordon R. Corey, "Some New Comments on the Directors’ Audit Committee and the
Audit Function”™(October, 1977), 34 Internal Auditor, 25-30, at 27. . -

35 Eurd Baruch, supra. footnote 362, at 175.
396 Ibid. Also see supra, foomote 364 and accompanying text,
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take disciplinary action if there are a:ny just grounds for suspicion of impropriety .
" on the part of manageﬁlcnt or employees.3%7 Failure to carry :o.ut these responsibil-
ities, as one writer suggests, is subject to court sanction, c.Spccially when such
failure violates the law or causés injuries to the MNC’s ‘sharcholders.3%8 Indeed,
this new exposure to liability for the misdeeds of the MNC, without distinction
between - outside director and inside dircctor, forces the board of directors to
become more involved in MNC activities.3® For now it is not enough to ﬁisposc‘
of their duties as the protectorate of the shareholders, but just as importan_tly tfley

must shield themselves from liability.4%0 4,

%7 Gordon R. Corey, supra, footnote 394, at 27. .

38 See Escott v. Bar Chris Construction Corp., 283 F. Supp. 643 (S.DN.Y. 1968). In this
case, the court found that outside directors had failed to fulfill their "due diligence” responsibil-
ities in connection with the preparation of a prospectus for a public offering of securities. Also
see SEC v. Penn Centra Co., [1973-74. Transfer Binder] CCH Fed. Sec. L. Rep. #94, 527
(E.D.Pa. May 2, 1974). See also Larry D. Soderquist, supra, footnote 377, at 1362.

3% Richard J. Farrell, "The Audit Committee: A Lawyer's View" (1973), 28 Bus. Law.,
1089-1085, at 1092,

400 William E. Perry, supra, footnote 372, at 11.
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4. Creation of an Audit Cpinmittee to Oversee MNC Activities

The idea of establishing an audit committee was introduced by the New York
Stock Exchange in the late 1930s, when it recommended that outside auditors bc_
selected by directors of companies listed in the stock market40l The recent
ix'{tezest in establishing audit committees for MNCs has gained momentum since
the revelation of certain questionable payments. The function was first seen as a
self-serving ore, since the audit committee would investigate alleged payments
and other viciztions of the law and at the same.time would keep the information
conﬁdf:nt:ial.‘.?o2 Although it began as a recommendation, many of the U.S. MNCs
c':ontinue to endorse and create such committees, especially since the U.S.
Congress passed the fon:ign Corrupt Practice Act of 19714903 with its accounting
control requirement.*%* Despite the reasons that made some MNCs create audit
committees, it is only a matter' of time until all corporations follow: suit405

because the primary purpose of such committees is to prevent misuse of corporate

funds by management.406

It is of interest here to mention that audit committees are required as a matter

of law in the Province of Ontario. The 1982 Business Corporation Act of

401 johnny M. William, "The Audit Committee: Overseer of Internal Control Functions”
(December 1980}, 37 Internal Auditor, 43-51, at 43.

402 David P, Weiner, "Do Private Universities Need Audit Committees™ (January 1981), 62
Management Accounting 7., 51-53, at 51,

403 pyb. L. No. 95-213, tit. 1, 91 Stat, 1494(1977) 7 (Codified at 15 U.S.C. Secs. 78dd 1,
78dd 2, 78ff. [Supp. I, 1977])

404 See Johnny M. William, supra. foomote 401, at 45. However, there is some sympathy
for restricting the scope of the FCPA: "President Reagan’s Administration is seeking the
amendment of the FCPA, from the early days in office, 10 remove some of the stricter require-
ments and its criminal penalties.” See Staff Reporter, "General Accounting Office Urges Eas-
ing of Corrupt Practices Act,” New York Times, March §, 1981, Sec. D, at 8, col. 5.

405 William E. Perry, supra, foomote 372, at 18.

406 George W. Dent, Jr. "The Revolution in Corporate Govemnance, The Monitoring Board,
and the Director’s Duty of Care” (1981), 61 Boston U. L. Rev., 623-681, at 673.
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Ontario#%7 rcquxres the selection of such a committee trom the board, a majority
of whom are to be ngithcr officers nor employees of the cdmpany. Under the
Canadian Business Corporation Act,408 only those companies listed .in the Stock
Niarkct are now required to have audit committees. However, the conditions

differ between the two acts.

407 Ontario Business Corporanons Act, R.5.0.1982, c. 4, 5. 157 (1) of the Act says: "A cor-
poration that is an offcrmg corporation shall... have an audit committee composed of not fewer
than three directors of the corporation, a majority of whom are not officers or employees of the
corporation or any of its affiliates...”

408 Canada Business Corporations Act, S.C 1975, c. 33, s. 165 (1) requires those corpora-
- tions described in Sec. 97 (2} of the Act as those "issued securities of which are or were part
of a distribution to the public..., to have an audit committee composed of not less than three
directors of the corporation, a majority of whom shall be outside directors. But the difference
is this: The Act in Sec. 165 (2) gives the directors the right to apply for "an*6r@er authorizing
the corporation to dispense with an audit committee.” See also Viscount Caldeconte, "The
Chairman Perspective” (November 1978), 179 The Accountani, at 706.
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A. The Composition of the MNC Audit Committee

Questions that now arise are: How is an audit committee established? And
who will be allowed to serve on it? First, the audit committee §houlcl be esta-
blished by a formal resolution of the board of directors of the MNC, who set
down in general terms the functions and responsibilities of the proposed commit-l
tee, building in the flexibility necessary for effectiveness.*%® The members of the
audit committee shall be indcixn'dent outside directors who have no connection
whatsoever with the company, and at least some should have financial back-
grounds,*10 for the audit committee’s specific task is to ensure effective and
'appropriatc internal accounting control.gm It should be kept m mind that the audit
committee has no relationship with the MNC’s stockholders,412 and that its work

must be reviewed by the full board of directors in an atmosphere balanced by pru-.

dence and good faith.413

40% C.B. Gough, "How to Establish an Audit Committee” (November 1978), 179 The Ac-
countant, at 707. :

410 “Avery S. Cohen, supra, footmote 376, at 856.
411 Hurd Baruch, supra, foomote 362, at 182.
412 C.B. Gough, supra, footnote 409, at 706-707.
413 Hurd Banuch, supra, foomote 362, at 186. -
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B. The Rolq and Functions of the MNC Audit Committee

Although the audit committee provides a mcchahism by which outside direc-

tors can investigate corporate accounting and monitor MNC financial practices .

without management pressure,%14 its role in today’s business world is seen as

"management’s conscience as to what is right or wrong in the company, providing

assurance that [board] policies and objectives are being complied with."415 Thys, -

the challenge for the MNC audit committee lies in the moral arena, where it must

be vigilant in combatting illegal payment practices as wrongdoings and as viola-

~ tons of the public trust.

The independence of the audit committee is extremiely important?!6 in order
for it to achieve the goal for which it has been established and to be effective in
performing its duties. Also, it shall have the full freedom to inquire into and to
investigate any operation of the MNC that seems suspicious.417 DcSpitc.Lhc impor-
tant role that the audit committee plays in MNC self-government,*18 its primary

function as "management’s conscience" are:

(@) to select an outside auditor, verify his credibility, and supervise his perfor-

mance*19

(b) to evaluate the objectivity and accuracy of the MNC’s financial disclo-

SUICS420

414 Richard J. Farrell, supra, footnote 399, at 1094.

415 H Y. Aikin, "Focus: The Board of Directors and the Internal Auditor” (June 1974), 44
CPA Journal, at 7.

416 The independence of the audit committee requires that the membership be composed of
those persons with no connection with the MNC. So no officers or directors of the company
would sit on this committee, nor any partially independent members. See James A. Durane,
"Independence and the Audit Committee”(December 1980), 37 Jnternal Auditor, 49-51, at 49,

417 Johnny M. William, supra, footmote 401, at 45.

418 Hurd Baruch, supra, foomote 362, at 176.

419 Daniel R. Fischel, supra, footnote 365, at 1281.

4% Read L. Colegrove, "The Function and Responsibilities of the Corporate  Audit
Committee"(June 1976), 33 Jnternal Auditor, 16-21, at 17. See also Robert H. Mundheim and
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(c) to evaluate the cost benefit analysis of corporate political contributions, where

legal, and when company policy permits such contributions?2! ..

(d) to propose and seek any structural change deemed nccEsséry for the better

functioning of the internal auditing department and its staff.422

However, these functions are not cgaustivc, and the board of directors -may
ask the audit committee to perform other tasks such as investigating any alleged

misconduct by the MNC in a derivative suit.

Furthermore, the audit committee serves as a liaison between the external
auditor and t;c board of dircctors.“zsrl_ts relationship with the internal auditors
shall be of a cooperative nature, because auditors, either internal or cxtém\al}\gn-
detecting an irregularity or an inconsistency in an MNC financial statement, is
expected to adhere to what is known as "generally accepted accounting principle”
(GAAP). Un&er‘this code, an auditor shall not approve an MNC’s financial state-
ment when an evident bribe or illegal payment is classified as a miscellaneous
expense item. %24 The auditor’s knowledge of his client’s operations will inevitably

lead him to discover illegal acts or at least raise suspicion of covert illegality, such’

as the payment by his client to a foreign agent of a commission that is beyond the

usual practice.%25

Thus, open lines of communication among auditors can be a measure of the
success or failure of the.audit-committee. The audit committee is also the best

forum for auditors' to pinpoint illegal conduct and seek ways to deal with it

Noyes E. Leech, supra, foomote 366, at 1815,
421 Hurd Baruch, supra, foomote 362, at 186.

“2 Louis Braiotta, Jr. "How Audit Committees Monitor Internal Auditing” (April 1982), 39
Internal Auditor, 21-29, at 27.

42> David P. Weiner, supra, foomote 402, at 51.

424 Kenneth 1. Soloman and Hyman Muller, "lllegal Payments: Where the Auditor Stands”
(1977), The Journal of Accountancy, 51-57, at 52.

425 Id. at 54,
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without fear of pressure from the MNC management 426

425 Johnny M. William, supra, footnote 401, at 47.
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5. MNC Internal Investigation and the Effects of Shareholders’ Derivative
Suits.

The principle goal of a dcfivative suit is to halt the violation of laws or ethi-
cal standards that MNCs have themselves promulgated and have askcg their
employees to adhcrc to. Such violations are unlikely to occur when MNCs dili-
gently take ‘efforts to establish a mechanism and framework by which to prevent
or deter violations before they occur.%27 The advantage of MNC self-investigation
is to piye management and the board of directors the knowledge necessary to
evaluate the ¢ mp;.my policy and to determine what activities shall be terminated
and whé_t modifications in business practices should be adopted.*Z® This investiga-
tion is vital, b:causc a great deal of misconduct and violations are carried out by
low level employees who are eager to show how succcssf:ul they are in promoting

company business, regardless of the means used.42%

-~

427 Harvey L. Pitt, "The Foreign Comispt Practices Act of 1977 and the Regulation of Ques-
tiorable Payments” (1979), 34 Bus. Law,, 623-664, at 642.

423 Arthur F. Mathew, "Internal Corporate Investigation” (1984), 45 Okio St. LJ.. 655-702,
at 671 N ‘ ’

425 fn the United States, "the SEC payments report suggests that corporate misconduct typi-
cally occurs at a much lower level within the corporate hierarchy.” See John C. Coffee, Jr.,
"Beyond the Shut Eyed Sentry. Toward a Theoretical View of Corporate Misconduct and an
Effective iegal Response™ (1977), 63 Va. L. Rev., 1099-1278, at 1105.
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A. Dimensions and Consequences of MNCs’ Internal Investigation

The significance and magnitude of sclf-invcsﬁgaﬁon may be difficult for an
MNC to predict at the outset, It poses complex problems for management, who
must weigh undesirable side ¢ffects agai-nst the benefit that may be obtained from
the investigation.430 The viability of the sclf-investfgation remedy is measured by
how successful the MNC is in maintaining the conﬁdcnﬁality of the information
gathered. The main threat to confidentiality is the danger that the investigation
will in fact uncover an important fact that if disclosed may be used to build a casc.
against the corporation:*3! This fear has promoted the emerging doctrine of self-
cvaluati\vc privilege, or the privilege of self-critical analysis the s.ubjcct of several
legal comments*32 which alleviates forced disclosure through limited waiver.433 In

' fact, in the area of illegal payments and bribery, several derivative suits have
A ;

-~

AN emerged as a result of MNC sclf-i};vcstigation, as we will see in the following
pages.,

B. Shareholders’ Derivative Suits: Rationale and Results

In some writers’ opinions the main concern of shareholders of MNCs is to
succeed in their investments, and not eliminate questionable albeit effect business
practices.434 This tendency, however, cannot be taken as the philosophy of all or

"even the majority of shareholders, for obviously their economic interests are

430 Arthur F. Mathew and Nancy C. Crisman, "Limited Waiver of Attomey Client Privilege
and Work Product Doctrine: Internal Corporate *Self Evaluation Privilege'™ (1983-84), 21 Am.
Crim, L. Rev., 123-177, at 125.

31 Arthur F. Mathew, supra. footnote 428, at 672, ‘

432 Notes: "The Privilege of Self Critical Analysis™ (1983), 96 Harv. L. Rev., 1083-1101.
See also Clyde C. Kahrl, "The Auomey Client Privilege: The Self-Evaluative Report Privilege
and Diversified Industries, Inc. v. Meredith” (1979}, 40 Ohio St. L.J. ?99-728, at 722-725..

433 See Arthur F. Mathew and Nanty C. Crisman, supra, foomo&w, at 126.

434 ] AC. Hetherington, en the Sleeper Wakes: Reflections on Corpbrate Governance
and Shareholder Rights” ( 1979-80), 8 Hofstra L. Rev., 183-255, at 185.
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affected by dubious MNC practices.#35 In the United States, when several MNCs
conducted internal investigations and reported the discovery of several illegal pay-
ments and secref political contributions, many shareholdérs’ suits were filed#36
with a view to remedying the illegal activities and management misconduct.
These remedies range from rcqucéts for in_]:unE:tivc relief and damages to restitu-

tions of bribes paid or money spent on illegal activities.437

Although MNCs may seek to advance the legal advice of counsel or duress by the

host governments officials as a defense,#38 as a general rule this is not considered

435_Shareholders may bring suit on the grounds that bribes and illegal payments affect and
injure their respective interests, because the contracts that were obtained by the MNC "contri-
buted a false appearance of soundness to their investment” or "the illegally obtained foreign
business falsely inflated the price of the stock.” See Mary Siegal, "The Implication Doctrine
and the Federal Corrupt Practices Act” (1979), 79 Colum. L. Rev., 1085-1117at 1087. Inthe
Canadian Business Corporation Agt, 1975, C. 33, Sec. 231 gives the shareholder the right 10
bring suit so long as he is in good faith and the suit is in the best interest of the corporation [it
is enough that the suit appears 1o be in the best interest of the corporation; it is sufficient to
show an arguable case exists] (see Bellman v. Western Approaches Ltd. [1981], 33.B.C.LR.45
[C.A.)), and reasonable notice has been given to the board of directors.

436 See Rosengarten v. International Tel. & Tel.Corp.. 466 F. Supp. 817; (SDN.Y. 1979).
See also Re Tenneco Securities Litigation, 44% F. Supp. 528(S.D. Tex. 1978); Gall v. Exxon
Corp., 418 F. Supp. 508(SD.N.Y. 1976); Auerbach v. Bennetz, 47 N.Y. 2d 619, 393, N.E. 2d
994, 419 N.Y.S. 2d 920 (1979). ]

437 See Goldex Mines Lid. v. Revill, [1975], TOR. (2d) 216, 221 (C.A.), in which the On-
tario Court of Appeal dealt with the distinction between personal action and derivative action.
It is stated that

...Where a legal wrong is done to shareholders by directors or other shareholders, the
injured shareholders suffer 2 personal wrong, and may seek redress for it in a personal
action. That personal action may be by one shareholder alone, or (as will usually be
the case) by a class action in which he sues on behalf of himself and all other share-
holders in the same interest (usually, all other shareholders save the wrongdoers).
Such a class action is nevertheless a personal action.

+ A derivative action, on the other hand, is one in which the wrong is done to the com-
pany. It is always a class action, brought in representative form, thereby binding all

the shareholders..[at 221] ’

The shareholder’s suit is a derivative one. It is"an action brought by a shareholder on behalf
of his corporation against third parties or against officers or directors of the corporation.” See Da-
vid S. Ruder, "Protection for Corporate Shareholders: Are Major Revisions Needed?” (1983), 37
U. Miami L. Rev., 243-272, at 261. The "action is a derivative action when the suit is based upon
a primary right of the corporation, but is asserted on its behalf by the stockholders because of the
corporation’s failure, deliberate or otherwise, to act upon the primary right” See H.CBlack,
Black's Law Dictionary (5th ed. 1979), at 399.

438 Theories that may be advanced by MNCs to defend their actions against shareholders’
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valid where illegal payments are concerned, because MNCs are forbidden by law
to ignore the overriding consideration of the society in which they operate by con-

ducting unethical activities.*3%

Traditionally, common law courts have applied the business judgment rule to
relieve MINCs of liability of certain questionable conduct in the absence of fraud,
conflict of interest or gross negligence.*0 To challenge the rule, legal commenta-
tors have suggested that several arguments could be invoked by shareholders to
effectuate their suits and to encourage the courts not to endorse an MNC’s board
of directors’ decision to dismiss a suit. Assuming the shareholders see no chance

of~challenging the board’s independence, the other arguments are:

(@) The failure of directors to discover illegal payments and MNC misconduct is
considered to be a breach of their fiduciary duties, even if they had no

knowledge of the irregularities.441

(b) For uninvolved directors to decide not to sue the involved directors "consti-

tutes a continuing wrong against the corpora!:ion.‘".“42

However, these theories have been challenged and the courts have held other

wise. 443 25 we will see.

- suits, and vice versa, are discussed thoroughly by John C. Coffee, Jr., supra. footnote 429, at
1161-1241.

439 In the writer’s view, MNCs cannot invoke the civil law doctrine of "desuetude,” which
means the unenforced statute may be considered abrogated. This is because violation of the
law is so widespread, either due to lack of knowledge of the law or because of administrative
decisions, that few instances of its breach exist and few are prosecuted for economical reasons.
See Arthur E. Bonfield, "The .Abrogation of Penal Statute by Non-Enforcement” (1964), 49
fowa LRev., 389-440, This is why, in the writer’s view, laws are often broken and bribes are
accepted despite bans imposed by the country. See Staff Reporter, "Breaking the Rules? SEC
Says U.S. Firms Paid Commissions in Algeria Despite Payment Ban There," Wall Street Jour-
nal, January 16, 1980, at 38, col. 1.

440 Douglas W. Hawes and Thomas J. Sherrard, "Reliance on Advice of Counsel as a De-
fence in Corporate and Securities Law” (1976), 62 Va. L. Rev., 148, at 41.

41 John C. Coffee, Jr., s supra, footnote 429, at 1188,

42 Id., ar 1227.

443 The wrong doing theory cannot be asserted against those who never participated or sat
on the board at the time the illegal payment was made, unless the lack of independence of
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() Dérivative Suit Requirements

In almost every common law jurisdiction, share holders intending to bring
suit on behalf of the corporation against the board of direct'ors Or management to
correct wrong doing must first make a formal demand requesting that the board of
directors institute a derivative action on behalf of the shareholders fbr the benefit
of the corporation.** In Cramer v. General Telephone & Electronics Corp 45 a
shareholder brought a derivative suit against' General Tclcphoﬁc & Electronics
Corporation (GTE). This suit was the result of an internal corporate investigation
that GTE conducted in the aftermath of the Watergate scandal. The investigation
revealed that GTE had made bribes totalling millions of dollars, and illegal pay-
ments in a mumber of countries. The shareholder contended that certain directors
of GTE had participated in making illegal payments and had failed to disclose
them in the annual repo'rt,\;and that by doing so they had breached their ﬁducia‘ry ,
duties and wasted corpp/:éi‘i: assets, 346 .'I'hc. district court dismissed the claim in

‘part and granted the defendant summary judgement.%47 When the plaintiff

those directors is established by the plaintiffs or shareholders. See Janet Johnson, "The Busi-
ness Judgement Rule: A Review of Its Application to the Problem of lllegal Payments™ (1981)
J. Corp. Law, 481-510, at 490. -

444 H. Henn, Handbook g7 the Law of Corporations and Other Business Enterprises, Sec.
364, at 771-772. (2d. ed. 1970) See also Sec. 232 of the Canada Business Corporation Act as
amended in 1975. It gives shareholders the right 1o bring 2 suit (Sec. 232 [1]), provided that
"the complainant has given reasonable notice to the directors of the corporation or its subsidi-
ary of his intention” (Sec. 232 [2]{a). The Ontario Business Corporation Act is more specific
when it requires in Sec. 245 (2)(a) that a certain amount of time must have lapsed, and the
court will not hear the shareholder’s suit until it is satisfied that (a) "the directors of the cor-
poration or its subsidiary will not bring, diligently prosecute or defend or discontinue the ac- .
tien.” Besides, the sharsholder must be in 3ood faith and his action must be in the interest of
the corporation. Also see Abraham v. Prosaccer Lid., [1979], 105 DLR. (3d) 341, at 343, 26
OR. (2d) 769, at 771. See also M.A. Maloney, "Wither the Statutory Derivative Actions?"
(1986), 64 Can. Bar. Rev., 309-341, at 319, Also see generally B.G. Hanson, "Corporation
Law" \1978), 10 Ottawa L. Rev., 617-740, at 674-636.

445 Cvamer v. General Telephone & Electronics Corp., 443 F. Supp. 516 (ED.P.A. 1977).

46 1d. at 518.

447 1d., at 526.
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appealed the case, the United Stz;tcs‘Court of Appeals for the Third Circuit®48
affirmed the lower court decision on the ground that the plaintiff failed to make a
demand, upon GTE directors to iﬁsﬁmm the litigation. ¥ Thé-Court of Appeals
stated that: =

...in the instant case, ho-wev'cr, Cramer’s complaint does not adequately

explain why he failed to make 2 demand upon the direct ors.. 450

Although the plaintiff argued that making a de:.nand was futile because the special
litigation committee opposing this suit was dominated by the defendants,45!
namely the board of directors involved in illegal payment, the court rejected this

argument, stating that:

We cannot agree with Cramer that the four directors named as defen-

dants in the instant case dominated the Board to such an extent that the

plaintff sl;ould be excused from the mandatory requirement of Rule
©  23.1 that he first make a demand on the directors...452

The objective behind this procedural restriction is to give the board of dizectors an
opportunity to exercise their power?>3 and to curtail the abuse of the derivative

suit.%>* Nonetheless, these procedural fequirernents may hinder the shareholder’s

448 Cramer v. General Telephone & Electronics Corp., 582 F. 2d 259 (3d. Cir. 1978).

449 14, at 265, )

450 1d. at 276.

451 M

42 1d, ar 277. ‘

43 See also Canada Business Corporations Act, S.C. 1974-76, .33 as an., $.232(2). See
also Daniel R. Fischel, "The Demand and Standing Requirements in Shareholders’ Derivative
Action” (1976), 44 U.Chi. L. Rev., 168-204, at 171. See also Michael St.Patrick Baxter "The
Derivative Action Under the Ontario Business Corporation Act: A Review of Section 97,"
(1982), 27 McGill L. Rev., 453478, at 466. i

44 For a Canadian view of the shareholders’ derivative suit, see Michael St. Patrick Baxter,
Id.. at 457. Also see Bruce Wellidg, Corporate Law in Canada, (1984), at 517. The abuse of
a derivative suit can come in the form of a striking suit by shareholders brought purely as an
atempt to obtzin settlements for personal gain. See Dykstro, "The Revival of the Derivative
Suit" (1967}, 116 U. Pa. L. Rev., 74-82, at 77.
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suit when directors take the position not to sue. Derivative suit is definitely one
way of deterring - management from making bribes or illegal paymcnts,455 and of
remedying the abuse of power bestowed on corporate directors, because

..the protection of a corporation from fiduciaries’ abuse and the
efficiency of the markets depends on information as to how the corpora-
tion is managed. A derivative suit is one of the means for conducting a
thorough investigation of corporate management. Furthermore, even
though shareholders may sell their shares when dissatisfied with
managements’ performance, the sale does not make corporate fiduciaries

accountable, except through takeovers.#56

.

The demand requirement may be excused if share holders can prove that
making 2 demand on the MNC board of directors to sue on behalf of the corpora-
tion would be futile’ because of conflict of interest® or the board’s lack of

indcpendcncc.459 One writer suggests that shareholders name all current directors

455 Daniel R. Fischel, supra. footnote 365, at 1290.

456 See T. Frankel and W.M. Barsky, "The Power Struggle Between Shareholders and
Directors: The Demand Requirement in Derivative Suits” (1983), 12 Hofstra L.Rev., 39-75, at
5. %

457 Several grounds may be advanced and asserted to stiow the futility of making a demand
on directors to bring a suit on behalf of a corporadon. Those grounds are control, conflict of
interest or directors’ participation in the transaction attacked, and director opposition to the
suit. See Daniel R. Fischel, supra, foomote 453, at 173-180. .

438 Common law courts are reluctant to relieve the shareholder of the demand requirement;
however, it is within the sound discretion of the judge to determine the need for a demand.
See Re Daon Dev. Corp. (1984). 54 B.C.LR. 235 (5.C.) The futility of a request to directors
to bring action does not relieve the obligation to make such a request. Also see Nancy Abbe v.
Stanley B. Goss 411 F. Supp. 923 (S.D.N.Y.1975), where the plaintff shareholder admitted that
she had not made a demand because it would have been futile, as the defendant controlled the
corporation’s decision making. The court agreed with the plaintiff after investigating the evi-
dence, saying: Applying "sound discretion” to the facts of this case, it would appear that the in-
dividual defendant’s control of Tenna [the company’s name] was sufficient to excuse a Rule
23.1 demand...[At 925] However, this variance among courts in formulating a test to determine

whetker a demand is excused or not is due to the fact that demand is a procedural issue, not a
substantial one. :

459 Kon Sik Kim, "The Demand on Directors’ Requirements and the Business Judgement
Rule in he Shareholder Derivative Suit: An Alternative Framework"(1981), 6 J. Corp. Law,
§11-529, at 513,
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or défcndants in order to prevent MNCs from forming a special litigation commit-
tee from among those directors not being sued or not involved in illegal pay-
mcnts;45° ilowcvcr, courts shall not accept such a manoeuvre without questioning
cither the good faith of the committee’s members in terminating the suit m_ the
best interests .of the corporation or the independence of the committee’s

members. 461

Certainly, MNCs would retain control over the progress of the shareholder
suit by invoking the business judgement rule,%62 and in almost 'all illegal payment
cases that were brought by shareholders and investigated by special litigation com-
mittees, the decisions were not to sue or terminate the suit as it was not in the best
interests of the corporation from the committee’s point of view.463 Yet courts

have supported the decision by granting summary judg}'nfcnt without even _trying
- the issue, as long as the committee’s decision to terminate the suit was taken in
good faith,%64 and the committee had been delegated the authority to terminate the

suit by therboard of directors. 465
4

e

40 Janet Johnson, supra, footnote 443, at 488-489,

461 Leonard S. Janofsky, supra. footmote 389, at 1319.

42 See Kon Sik Kim, supra, footnote 459, at 511,

463’ Abbey v. Control Dasa Corporation, 603 F. 2d 724 (Sth cir. 1979), Cért. denied, 444
U.S. 1017(1980); Gall v. Exxon Corp., 418 F. Supp. 508 (S.DN.Y.1976); Auerback v. Bennett,

47 N.Y. 2d 619, 393 N.E. 2d 994, 419 N.Y.S. 2d 920 (1979); Miller v. American Tel.& Tel.
Co., 507 F. 2d 759, 762 (3d Cir. 1974).

464 Richard W. Hunt, "bbey’s Modification of Zapata: A Further Restricﬁ'op on the Power
of Special Litigation Committees: Abbey v. Computer & Commurication Techndlogy Corp. ™
(1984), 9 Del. J. Corp. Law, 105-124, at 106-107.

45 Kon Sik Kim, supra, foomote 459, at 511.
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(i) The Business Judgment Rule and the Success of Derivative Suits in the
}rea of Dlegal Payments

-~

Traditionally, the business judgment rule has been invoked by corporate
directors to block shaéiloldcrs’ derivative suits at the outset and use it "as a
defence of the merits"466 of the case provided that corporate directors have exer-
cised due diligence and were in good faith when taking the decision that triggered
the suit:%67 The rule protects MNC directors from any liability that may ensue
from decisions they make in directing the corporation and exercising their business
judgment.468 It places the "primary control over litigation on behalf of a corpora-
tion in the hands of the board [of directors], rather than in the ‘hands of the share-
holders, 6% provided the members of the board are independent, capable of mak-
ing impartial decisions, and acting in the best interests of the corporation. The
independence requirement emphasizes the need for MNCs to have outside direc-
tors who may well be perceived to be more independent of management, and thus
more able to discharge their duties and to manifest disinterest when ruling on the

-

basis of a business judgment rule of any derivasive suit.

In illegal payment cases, the use of the business judgment rule as a defence
has created an obstacle to the success of shareholders’ suits sought to recover the
amount of bribes paid or restitution for civil and criminal penalties levied upon the

MNCs as a result of the disclosure of these payments by the administrative author-

46 MM. Brown and W.I. Phillips, "The Business Judgement Rule: Burks v. Lasker, and
Other Recent Developments™ (1981), 6 J. Corp. Law, 453480, at 462. Also see Prudential As-
surarnce Co. Lid. v. Newman Industries Ltd., (No. 2), [1982] 2 W.LR.31 (C.A), and, see also
Burows v. Becker, [1969) S.CR. 162. 173-174, 70 DLR. 2d) 433 440-442,

467 Samuel Arsht, "The Business Judgement Rule Revisited" (1979-80), 8 Hofstra L. Rev.,
93-134, at 127,

468 1.C. Coffee and DE. Schwartz, "The Survival of the Derivative Suit An Evaluation and
a Proposal for Legislative Reform™ (1981), 81 Column. L. Rev., 261-336, at 281,

469 Meredith M. Brown and W J. Phillips, supra, footnote 466, at 465,
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ity.470 For example, in the case of Auerbach v. BennettT! the plaintiff sharehold-
ers of General Telephone & Electronics Corporation (GTE) brought suit against
GTE following an internal investigation by the corporation that revealed that GTE
had made illegal payments and bribes to officials in the United States and
z;;broza.::l.472 The suit sought the recovery of these payments on behalf of GTE. The
~ company board appointed a special litigation committee to deal with thc suit, con-
51;tmg of those dxrcctors who had not been members of the board at thc time the
payments were made.473 The committee was authorized by the board to dcten'mnc
what position GTE should takc with respect to the suit. It retained spcmal counsel
and reviewed the company’s audit committee, It determined which directors were
involved and interviewed them.474 The special litigation committee came to the
conclusion that it would not be in the bcst interests of GIE to prosecute the action.
or to pursue the lmganon 475 The trial court dismissed the action on the grounds
that the business judgement rule foreclosed any iction against the defendant for
making the illegal ﬁaymcnts, Eccaus‘e the rule forbade the court 'to question the
soundness of the committee’s decision so long as it was in good faith and acting
independently.*7® The New Yérk Appellate Court’’ affirmed the district court
decision, holding that:
... a derivative action may be dismissed if an independent committee of
the board concludes, after sufficient investigation, that the suit should

not proceed.#78

470 Janet Johnson, supra, footnote 443, at 482.
7). Auerbach v. Benrett, 408 N.Y. 2d 83, (1978).
472 1d., at 84. .
m E:: at 85. AR
474 1d., at 84.

475 Tbid.

476 1d_. at 87.

77 Auerbach v. Benneu, 47 N.Y. 2d 619 (1979).

478 1d., at 637.
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The court further stated that:

. the substantive aspé*:ts of a decision to terminate a shareholder’s

derivative acﬁ'on against defendant corporate directors ... are beyond jud-

icial inquiry under the business judgement doctrine...479
Also the court felt -th'at no serious question had been raised about the indepen-
dence of the special litigation committee or the adequacy of the procedures used-
in arriving at its determination 480

This position of a state court is also the same as that of the United States
federal courts. The case of Abbey v. Control Data Corporation*! is a prime
example. In this case, Wl}gl the Security and Exchange Commission levied an
-amount of criminal and civil penaldes on the company for making bribes and ille- -
gal payments to foreign officials, a shareholder of the corporation brought action
against the directors to repay the amount of $1,381,000 to the corporation. The
alicgation rested on the violaton of certain s;ctions of the United States Federal
Securities Law and also on breaches of common law fiduciary duties,*82 which
allow shareholders to seck remedies on the grounds of mismanagement and wast-
ing of corporate assets. The corporation formed a special litigation committee to
investigate the issue and to determine the fate of the shareholder’s suit. The com-
mittee recommended the dismissal of the suit on the grounds that pursuing the suit
was not in the best interests of the corporation. The district court then granted

summary judgment on the basis of the business judgment rule 483 Consequently

479 1d.. at 623.
480 1d., at 633-635,

481 Abbey v, Control Data Corp., 603 F. 24 T24(8th Cir. 1979), Cert. denied, 444. US,
1017 (1980).

482 1d., at 726.

433 Abbey v. Control Daia Corp., 460 F, Supp 1242, (D. Minn. 1978). The court em-
phasised that:

The business judgement rule applies to any reasonable, good fzuth determination by an
independent board that the derivative action is not in the best interest of the corpora-
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the plaintiff appealed the lower court ruling and the United States Coust of Appeal
for the Eighth Circuit subsequently affirmed that:

illegal payment cases clearly involve state law questions of breach of

fiduciary duties...434

So the plaintiff shareholder who rests his claim on the breach of federal law
places himself in a very weak position:
Several courts have refused to find remedy under Sec. 14(2) for secret
illegal payﬁmrits...“ss
This failure to find remedy is usually due to the lack of "transactional causa-
tion,"*86 which means that.. the harm to the plaintiff shareholder must have
resulted from a corporate transaction which was authorized as a result of a false or
' . misleading p-;'oxy-solicitationﬁs-’ Co;sc_quently, for a claim to have good standing

Do
the

..injury to CDC shareholders from the corporation’s illegal payment
[must] stem directly from the corporate waste and mismanagement

involved in authorizing those payments...#88
e - ’ : . q
This is a matter of a state law, since the governing. of ints;-nal. corporate affairs is

left to the discretion of the directors, in the absence of instruction or vote of the

shareholders. The appointment and delegation of decision making authority to the

tion. [At 1245)

The court went on to say that
...the independence and good faith of the Special Litigation Committee are not a tis-
sue; plaintff concedes that the Committee reached its decision in good faith and in-
dependent of any pressures and influence from the defendant directors...” [At 1246]

484 Abbey v. Control Data Corp., 603 F. 2d 724(8th Cir. 1979), cert. denied, 444 U.S. 1017
(1980)at 731. -

45 1d., at 732.
4 Toid
7 Toid
483@2
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special litigation committee was clearly consistent with the long standing common
law rule, 8% except when the plaintiff had charged bad faith or fraud on the part of
the outside directors involved with the committee and had made a decision to

dismiss the suit because

-

such a determination [not to pursue suit], like any other business judge-
ment, must be made by the corporate directors in the exercise of their
sound business judgement... The conclusive effect of such judgement
cannot be affected by the allegedly illegal nature of the inital action

which purportedly gives rise to the cause of action... %90

Legal writers have criticized the Abbey decision on the grounds that neither

courts made any attempt to inquire into the precise nature of the illegal payments

made by CDC that resulted in the corporation’s plea of guilty to the criminal .

charge. The courts simply accepted the special litigation committee’s report,
which merely stated that the payménts were a customary busincss rpractice and
were intended to serve the corporati;)n’s business intcrclsts, without any support for
their conclusion.49! MOICOV.CI:, this decision by the courts undermined the purpose
of -mg.shg:gholdcr’s derivative suit to monitor director and maﬁagement activities.
Also, the rationale that the payments made were customary practice for furthering
MNGC business is illusive justification of all types of illegal payments. One writer
suggests that in order for the court to pr;:vcnt the abuse of the business judgment
rule, it should subject the special litigation-committee’s findings 0 thorough "scru-
tiny,” and "the reason given for a decision not to sue"492 should be more convinc-

ing and reasonably justified before the courts permit a commitiee to terminate a

489 1d., at 28.
490 14, at 730.

491 See Janet Johnson, supra, foomote 443. See also Richared W. Hunt, supra, footnote 464.

492 Jchn C. Coffee, supra, foomoig429, 3t 1237~
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suit on behalf of an MNC.
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(iii) Judicial Review of Board Decisions to Terminaté Derivative Suits

The cases we have discussed demonstrate that in the COl:ltht of illegal pay-
ments, common law court, especially in the United Sratcs; will not intrude and
~ review the board’s or the special litigation committee’s decision to dismiss the suit
even if "the underlying cause of action appears meritorious"%93 so long as the
decision to dismiss the suit "is foundéd upon reasonable care and ...-not tainted by

self-interest."494 However, many legal writers in recent years have questioned the

endorsement of a business judgement of the board or special litigation committee

by the court on these grounds as not sufficient to terminate the shareholder’s

derivative suit.*%5 They consider such an endorsement "a technique for judicial
abdication."¥%6 Indeed, to givc' the board the power to terminate a derivative
action without any monitoring device for the abuse of the rule such as a Jjudicial
review, as the court in the United States did creates a dilemma and brings into
question the benefit of the suit and the business judgment rule. What we mean by
judicial review herée is giving the court the final word in terminating the decision,
and that does not mean that the court would replace the board in making deci-
sions, but would "activate"497 the decision. That is what the revised Canadian

Business.Corporation Act of 1975 has in fact done.#98 It resolved the problem that

493 1d., at 1221.
494 Meredith M. Brown and W.J. Phillips, s supra, footnote 466, at 455.

495 David S. Ruder, "Protection for Corporate Shareholders: Are Major Revisions Needed?"
(1982-83), 37 U. Miami L. Rev., 243272, at 261.

496 Janet Johnson, supra. foomote 443, at 497.

47 1.C. Coffee and D.E. Schwartz, supra, footnote 468, at 325.

498 The Canada Business Corporations Act, $.C.1975, ¢.33, 5.232(2) creates as a precondi-
tion to the prosecution of a derivative action the requiremnent thac

.. the court is satisfied that ... (¢) it appears to be in the best interest of the Corpora-
tion or its subsidiary that the action be brought, prosecuted, defended or discontinued.

The chareholders under the Act must apply to the court first in accordance with Sec. 232(2). Also,
the di. conunuahon of the suit is reviewed by the court, not by board of directors or a special liti-
gation committee as we have seen in the cases brought in American courts.
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the board may maintain special litigation committees that meet the minimum judi-
cial criteria but are still dominated by the board. Such judicial insight also fosters
board and commiftee independence in taking their decision, as they will realize

that there will be a court review of the decision.
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6. Appraisal and Conclusion

These s@s being taken by MNCs as intra-corporate remedies for illegal pay-
ments appear to have some effect in caseskwhere th;ty are being taken seriously
and being applied competently. ﬁc first benefit would be the prevention of
_ gdvcmmcnt interference in corporate activities, as long as the MNCs are making
an honest and genuine effort to maintain and uphold legal ar;d ethical standards.
Failure to do so would invite severe government action, either in the country
where the MNC is i1:1corporatcd or in the country where it is doing business. This
was the case when the United States enacted the Foreign Corrupt Practices Act?®®
as a means of curtailing illegal payments. Finally, in the case of sharcholders’
suits, the effectiveness of such steps to halt illegal payments can be more positive
if the legislation goes a step further, as the Canadian Business Corporation Act?%
has dbnc, by giving the court some control over special litigation committees’
abuse of the business judgment rule by terminating the suit bcfc;rc even adjudicat-
ing its merit. Justice would be better served if board and committee decisions

were further subjugated to the final decision of the court.

493 See U.S. Foreign Corrupt Practices Act, pub. Law. no. 95-213, tit. 1, 91 Star 1494
(19771 (codified at 15 U.S.C. Secs. 78 dd-1, 78 dd-2, 78 ff {Supp. I, 1977] ).

* 300 See Canada Business Corporations Act, S.C. 1975, C. 33, sec. 232(2).
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PART THREE: LEGISLATIVE CONTROL AND THE FPROBLEM OF

ENFORCEMENT AND EXTRATERRITORIALITY .
CHAPTER 5.0

LEGAL SANCTIONS OF MNCs’ ILLEGAL PAYMENTS

1. General Remarks

Needless to say, bribery and illegal payments -in international business are
linked, to.a considerable degree, to local practices. However, as a general rule,
corruption flourishes when dishonest officials are enticed by wealthy, greedy
MNCs caécr to accomplish their goal of higher profits to the detriment of the gen-
cral public welfare. Nonetheless, when the issue of illegal payments and bribery
surfaced in the mid"/bs, and precisely after the Watergate scandal, many MNCs,
p'érticulaﬂy the U.S. -based corporations, felt the resentment of their practices,
domestically and internationally. Consequently, several of them took steps to
remedy and éountcract their négarivc image. Thaose steps, as we have discussed, 91
took the form of various internal measures to cusb and eliminate any further cor-
rupt practices,”%2 and to let competitiveness be the determining factor of success,

and thus to regain the trust of the general public.

Yet, when the MNCs’ steps fall short of achieving these goals, there is no
doubt that the responsibility lies with the home country, whether for policy rea-
sons or for the purpose of preserving the free market economy, to take measures

to enact appropriate rules of criminal law by which to-discourage its MNCs and

501 See supra. Chapter 4.0. '

502 Many*MNC boards of directors allege that they have no knowledge of bribery or ques-
tionable payments and that such activities are the result of decisions made by the corporation’s
ma.nagement-._ﬁee supra, foomote 429 and accompanying text.
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business persons from abusing the system and using bribery or illepal payments in
their dealings overseas. At the same time such sanctions seive as a message to
) foreign officials that their pﬁcn‘cc of corruption is no longer immune from disclo-
sure, and that it will have a negative cffcct on their continuity in public office.503
Admittedly, the success and efficiency of legal sanctions on bribery and question-
able payments depends on the cooperative efforts of the hostS%4 countries where
MNCs are conducting business. Furthermore, cffcctivcnéss' is heightened if the
effort to Squclch corrupt practices in intcrngm'onal business takes the form of mul-
tilateral’ action. This promotes the issue of fighting bribery and questionable pay-
ments to the international level, 595 and gives it momentum to overcome the ¢com-
plcxi'ty associated with the application of national law that is designed to curtail

activities outside the national border 506

Inter-governmental cooperation is also important for mutual judicial assis-

tance,%7 extradition, and settlement of any dispute that may arise as a result of

593 In most cases of scandalous activities revealed by the SEC or as a result of voluntary
disclosure by MNCs themselves, illegal payments or bribery were made in countries with close
ties with the United States. Examples are the Lockhead payment to the Japanese prime minis-
ter, and payments in the Netherlands, Italy and several Middle-East countries. See supra, foot-
notes 197, 19‘8. 199 and accompanying text.

304 The term "host country” means a country in which an entity other than the parent entity
is located.

305 We will discuss international efforts to prevent such illegal activities by MNCs infra,
Chapter 7.0.

506 The issue of extraterritorial application of national law arises, and jurisdiction may be
asserted on the principle that 2 country has personal Jurisdiction over its citizens (an MNC is
considered a citizen of the country where it is incorporated) and can charge them with a viola-
tion of national law, Therefore, when the jurisdictional question arises from the application of
the national law that is designed to regulate overseas activities, several tess have been ad-
vanced, such as the subject matter test, when the act of a national corperation (or of a citizen)
in a foreign nation normally is subject to the law of the country where the act takes place.
However, another theory advances the notion that when a ransaction is concluded outside the .
country but has a substantal and foresecable effect on the count’y's commerce regardless of
where the transaction takes place the country can apply its law to mitigate the negative effect
on its commerce.. See infra, Chapter 6.0 for more discussion of these theories and the defences
challenging such notions.

07 Gerhard W. Mueller, "International Judicial Assistance In Criminal Matters™ (1962), 7
Vill, L Rev., 193-231.
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prosecution and indictmcnt.508

¥
Concurrently, cooperation is needed, either bilateral or multilateral, on several

“"issues that arisé as 2 result of the application of local law, such as jurisdictional
- issues and disclosure of information about bribery or questionable payments, sensi-
tive political contributions, gifts, loans to public officials, fees and excessive com-
missions. Almost every country in the world has laws prohibiting its publig
officials from being a party to bribery or any equivalent act,5% but because of the
distinctive character of bribery in international business, one country, namely the
United States, which is the home country®!® of most MNCs, has gone farther to
cnz;c.:t laws that prohibit its MNCs from giving bribes to gain access to foreign
countries for the purpose of conducting business.’!! Attendant upon these laws are
many difficulties associated with their application, such as the extraterritorial reach
of the act and the cmbarrassmcr;t that would surface when the disclosed informa-
tion reveals that the beneficiary is 2 high ranking foreign official or leader of a

country having close ties with the United States.512

Simultaneously, the United States is supporting international efforts®!3 to

solve the problem of MNC illegal payments in the hope of overcoming the

308 Michael Bogdan, "Internaticnal Trade and the New Swedish Provisions on Chrruption”
(1979), 27 Am. J.Comp. L., 665-677, at 668.

309 See for example the Penal Code of Japan, ch. XXV, Crimes of Officials Corruption, art.
193-198, reprinted in Kugel and Cohen, Government Regulations of Business Ethics, Book 11,
sec. 3.8 (1978), also the Indian Penal Code, 1860, no. 45, secs. 161-165A, also see Saudis Re-
gulations for the Prevention of Bribery which was enacted by the Royal Decree no. 15/M on 7,
3, 1383.AH (Aug. 9, 1962) for full text, see app. I

310 The term "home country” means the country in which the parent entity is located. .

51 See the Foreign Corrupt Practices Act, Pub. Law. no. §5-213, tit. 1, 91 Stat. 1494(1977)
( Codified at 15 U.S.C. Secs. 78 dd-1, 78 dd-2, 78 ff [supp. I, 1977]). For the complete text
see Appendix II infra.

312 See Jerry Landaver, supra, footote 30 and accompanying text.

513 See staff reporter, "Senate Vote Urges Code Barring Bribes by Multinationals,” Wall
Street Journal, November 13, 1975, at 12, col. 3. The U.S. Senate, by a vote of 930, called on
U.S. diplomats to negotiate an "international code of conduct” aimed at stopping bribes and
kickbacks in business transactions by global corporations.
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difficulty associated with the application of the Foreign Corrupt Practices
Act(FCPA). The United States is also trying to deter Japan, certain countries in
Western Europe, and other nations that have a competitive edge with the United
States MNCs and do not have laws against illegal payments and bribery in inter-

national business when paid abroad.

In the following pages, we will examine legal sanctions on bribery and illegal
paymcr;;té under Saudi Arabian law with its dual legal system, and under United

States law. \
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2. Legal Sanction Under the Saudi Arabian Legal System
A. Shari’a as Basis for the Legal System

The Shari’a or Islamic law has been applied in the Arabian Peninsula since
the time of the Prophet. Its sources are: First; the Quran, which lays down the
basic principles, Second; the Prophet’s tradition, sunnah, which refers to the path-
way, practice, mores, manner of acting and conduct of the Prophet, peace be upon |
him, in his life. It-is supplementary to the Quranic principle in that the Prophet’s
conduct illustrates the general principles laid down in the Quran For instance, the
Quran commands five prayers(salah) every day as one pillar of Islam, but does not
lay down their details.sm. It is the Prophet’s practice of salah, and his explanatién
of its details and forms to his companions that éive the follower of Islam fl‘.lll
knowledge of it. Furthermore, sunnah also includes as a source of law the
Prophet’s model of behaviour and the normative practices of his life, which is
known as Hadith or tradition. Even though theologians may differentiate between
Hadith as the narration of the Prophet’s practices and behaviour, and sunnah as the
law deduced from this narration, the terms are generally interchangeable. Third;
the scholarly works of several jurists through different schools of jurisprudence.
The first school was known at its initation as the Kufah school, in Iraq. It was
founded by Immam Abu Hanifzh and lasted from 80 AH. to 150 A.H.,Sls some-
time after the Immam’s death. This schooi of thought is the most liberal one,
bccau;e it advocates the doctrine of analogy or giyas as a source of law in cases
where neither the Quran nor the sunnah provides ansénswer. This school of

thought is, in the writer’s opinion the most adaptable school for today’s

514 See The Glorious Quran, Surah LXX verses 23 and 34; Surah LXXIV verse 43; Surah
CVII verse 5; and Surzh CVIII verse 2.

515 See Asaf A.A. Fyzee, OQutlines of Muhammadan Law, (3d, ed. 1964), at 32.
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civilization.

The second school is the Madinah school, which was established by Immam
Malik Ibin Annas in the C?ty of Madinah in the northwestern Arabian Peninsula in -
97AH., and continued to 179 A.H.5*6 This school of thought relies heavily on the

~gse of the hadith aﬁd the ijma(cpnscnsus) and practices of the Prophet’s compan-
ions in Madinah rather than on qiyas, or analogy, as the Hanafi school has done.

_ Immam Malik is the founder of the doctrine of ijma as a principle of Islamic law.
This doctrine, later broadened to include the consensus, not only of Madinah jur-
ists, but also of other leading jurists and scholarly opinions, and came to be
known as ijtihad, or exerting oneself to form an opinion on a decision that must
be made. This broad interpretation of this principle avoided ignoring jurists in
other parts of the Islamic world who were just as capable of arriving at an ijma as
the Madinah jurists.

- The third school is the Shafii school, founded by Immam Al-Shafii, 517 2 stu-
dent of Immam Malik. Immam Al-Shafii was the most systematic legal theorist.
He perfected the doctrine of consensus and modified it to comprise the best work
of Islamic scholars. He narrowed the use of sunnah to the authentic Prophet’'s -
tradition of Hadith, in order to avoid anything based on local practices. He also

. narrowed the use of the doctrine of analo (qiyas) to those questions that had no
answer in the primary sources of Islam, L}ht:. Quran and the sunnah. The consensus
provided that the use of the doctrine of analogy must conform to the general spirit

of Islam and not supercede the primary sources.

The last school is the Hanbali school, founded by Immam Ahmed Ibin Han-
bal, and flourishing between 164A.H. and 241 A.H.518 The founder was a studen;

516 1d.. at 33.
517 Tbid.
518 1&: a 34.
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of Immam Al-Shafii,. He was a traditionalist who closely adhered to the litemal
interpretation of Hadith. He opposed reasoning and rejected all forms of qiyas
(analogy) and of ijtihad (independent judgment), which is considered by other
schools as a source of Islamic law. This doctrine of independent Jjudgment
cmérgcd in the cérly' deveJopment of the four schools to solve differences on
matters that had no clear cut answer in the primary sources. The acc.cptancc of
this doctrine by the school of thought varied depending on the latitude of their
'intcxprcration. Traditior_llaﬂ.isi:s rcjected this doctrine as a source of law ﬁ-ém_ the
beginning and insisted oﬁ literal ‘interpretation of the primary sources. This notion

of rejecting ijiihgd or independent judgement as a source of law later became an

Scholarly Works have been produced by several jurists who represent the
different schools of thought. However, as new situations hévc arisen that ha.ve not
been dealt with adequately in these sources, thc study of Islamic Jjurisprudence has
generated several justifications for Muslim leaders to issue secular legal or admin-
istfative standards to rcgullatc_in detail subject matter that is important to the
preservation of the community, provided that these regulations or laws do not con-

tradict the general principles of Islam,

One of the issues that has arisen in today’s complex society is the problem of
illegal payments by MNCs to public officials and employees. Although Islamic
Jurisprudence has discussed the issue of bﬁbcry and has declared it a sin, it has
not reached the stage of declaring it a crime punishable by a specific penalty.

This may be atwibuted to the inherent 'cha.ractcr of Islamic society in the days

519 Ibid.



when there was not rﬁuch importance attributed to public cmploycés, except cer-
. tain people such as judges and governors. After the unification of the Kingdom of
Saudi Arabia, the aur.horitics.rca.lizcd that there was a need for a comprehensive
legal system to regulate the process of modernization and to-supplement Islamic
law. These regulations of course had to be in accordance with IsIamic‘ l;rinciplcs.
Since then many laws, in the form of régulations and administrative decrees, have
been promulgated to strengthen the legal system ar;d to protect the general public -
“welfare. This movement toward rcgﬁlating certain problems and issues takes gui-
dance from thé Shari’a, which provides for sec_:glar authority to be exercised by
temporal leaders. In the following pages we will discuss the Islamic principles
that treat the issues of bribery and illegal payments, and then we will examine the

Saudi experience of regulating these issues.
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B. Islamic Law o
(i) Crime and Sin

It is important to knowftlj-ai there are three categories of human acts that are
considered crimes and are therefore punishable under Islamic law or shari’a. First,
there are acts committed against the existence of God, religion or the right of God
~in general; for éxa.rnplc, z;. Muslim is forbizideﬁ to Eonvert from Islam to another
religion. The peralties for these crimes have been prescribed in detail in various
chapters of the Glorious Quran The punishmcnrs indicated for Ehct;le crimes are
severe, for they touch on the very existence of Go.d.520 Second, there are crimes
against humans or their rights, such as murder or theft. The punishments for these
are also prcscﬁbcd in detail in the Glorious Quran Thirdly, there are crimes
against the cormnuhi:tj' and public safety. The most commonly occiu'ring crimes
-fall mto this catcgory It is left to the Muslim judge to assess the loss and to
decide on the pcnalty called the Tazir or chasx:lserm:nt.s21 Depending on the
significance of the offence committed, the judge may dictate a punishment ranging

from jail to lashes%2 to a fine. 523

I
520 Muhammed Abu-Zahrah, Crime and Penalty in Islamic Jurisprudence, vol. 1 (1957), \
Sec. 59, at 62(in Arabic).

521 The purpose of this type of punishment is to prevent the culprit from relapsing. The
g uran does not mention this kind of punishment; on the contrary, it classifies several transgres-
sions afterwards punished with Tazir as merely sins.

+ S22 The Tazir with lashes as one type of chastisement may be auributed to the Prophet’s
tradition as recounted by one of his companions, Abdullah Tbin Umar; "Those who bought pro-
visions wholesale without measure or weights in order to sell them again were punished in the
“time of the Prophet by whipping.” (Bukhari, Bab, Al-Hudud, Hadith No. 43). In another tradi-
 tion of Ibin Abbas, the Prophet is said to have threatened with twenty lashes any man who in-
sulted another by calling him soft or effemmate(lbm Majah Bab, Al-Hudud, Hadith No. 15)
{in Arabic).

523 The penalty of fine is atributed to the Kufah school. of thought (one of the fopr major
Sunni schools in Islam, other schools being the Shafi, the Madinah, and the Hanbaliy/and espe-
cially to one of its leamed jurists, Abu-Yusuf, who advocated legal reasoning in teaching
Islam. He saw it as important for the ruler of a country to inflict Tazir or chastisement by
means of seizing property, usually through a fine. The sum exacted should be proportionate to
the offence. See Thomas P. Hughes, Dictionary, of Islam, 1895, at 632-633.
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. Nevertheless, not all specific offences are listed in the Glorious Quran or
mentioned in the prophet’s tradition, only examples of various typcs The state
" decides what‘is significantly harmful to the community at large, and ensures that
the authoritics regulate these matters in accordance with the principles of Islam.524
For example, narcotics trafficking is now considered a criminal act, against the
cornrﬁunity. Our concern here is with brib;zry or illegal payments by MNCs to
public officials or employees. In the writer's opinion, these are acts harmful to
individual citizens of the country as well as to tht; community at Iargc. It is impor-
tant to know }.ha; t_hc exegesis of some verses of the Glorous M by Islamic
jurists reveals that it does in fact prohibit bribery indirectly, as the action of bri-
bery is cor;sidcrcd an action against the Islamic idea of justice.525 The Almighty

God says in the Glorious Quran:

-.and eat not up property among yourselves in vanity, nor seek by it to
gain the hearing of a judge that ye mzy knowingly devour a portion of

the property of another wrong fully.526
Another section says:
Listener for the sake of falsehood! Greedy for illicit gain...5?7

1t has been a consensus.among Islamic jurists in their excgeses of thes& verses that
bribery is included in the unlawful gaining and "devouring" of property or

money.5%8 Furthermore, the prohibidon of bribery and illicit payment has also

524 Abdu-Alqadir-Oudah, Islamic Penal Law Compared with Man Made Law (Statutory
Law), 1949, at 250 (in Arabic). :

525 The Glorious Quran was revealed to the Prophet Mohammed in the Arabic language.
The' meaning can be approximated but we shall wam that translation does nat convey ths qual-
ity and richness associated with reading in the Arabic language. The translation of the verses
of the Quran in this thesis is the effort of Marmaduke Pickthall, The Glorious Quran, Sixth im-
pression, 1976, London Fine Books Ltd. '

526 ""he Glorious Quran, Surah I, "The Cow,” verse 188.

527 Tue Glorious Quran. Surah V, “The Table'Spread,” verse 42.

528 Mohammed Rashid Ridah, Exegesis of the lous Quran, first edition, at 393 (in Ara-
bic). Also see Mohammad Ibin Jarir Al-Tabari, Tabari Exepesis of the Glorious Quran, vol. 10, i
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been mentioned in the Prophet’s tradition, for one of the Prophet’s companions
has recounted that the Prophet, pcacc be ﬁpon him," said:
God damned the briber, the bribee and the intermediary between
them. 529

ﬁfnothcr va'sion of this tradition, recounted by Ahmad Ibin Hanbal, and also
recited in the major four authenticated books of the Prophet’s tradition,>39 states
~ that "the prop‘}}ct damned the briber, the bribee and the intermediary.” Ahmad Ibin -
Hanbal added: "the intermediary is the ambassador between the giv;:r and the
taker, even if he did not take remuneration for his ambassadorship, and if he did,

his sin is more serious.”331,

at 318 (in Arabic).

329 Recounted by Thouban, see AL-Emam Al-Syouti, Jamie AL-Sagheir., vol. 2, 1364. AH.
at 239, and 245 (in Arabic).

530 The books are (1) Al Bukhari, Jami Al-Sakik (2) Immam Muslim, Sahik Muslim (3)
Malik, Al-Muwatta (4)Ibin Hanbal, Al-Musnnad (in Arabic).

531 Mohammed Ibin Ismail Al-Sanaani, Subul Al-Salam, wa Sharh Blugh Al Maraam min
Jama Ahadieth Al-Ahkam, 1349 AH. ed., (1929), vol. 4, at 91-69 {in Arabic).
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(ii) The Distinction Among Bribery, Gift and Commission

Under Islamic law, any form of bribery, such as an illegal payment or a kick-

back, is merely a sinful act and does not rate as seriously as a crime against God

- or against an individual, such as murder and adultery, for which punishments are

prescribed in the Glorious Quran

In early Islam, little notice was taken of the bribing of public employees,
except where those employees had a great deal of influence on their society. So
we find Islamic jurisis and jurisprudence consemcd only with bribery of judges
{quadah), governors (wulah) and tax collectors (orlnzdl).S?’2 Asa precaution, Isiamic
jurists differentiate among the types of behéﬁts that public employees mi:_ght
o_brain. They make a distinction, for example, between a bribe and a gift. Bribing
of judges for the purpose of rendering a judgment upon the briber that is contrary
io justice is sinful for both the giver and the taker of the bribe. But if a bribe is
given to a judge so that he will uphold tjuc law, the bribe is sinful and forbidden
for the bribee and not sinful for the briber, because he gave it to retain his right
and to encourage the judge to enforce the law.933 However, the majority of
Islamic jurists prefer the prohibition for both thé giver and the taker, because the |
Prophet’s tradition (Hadith) implies a gcncr;ﬂ condemnation of this type of
activity.534 In addition, Islamic jurists have mentioned that bribing the ruler or
those who have influence on him for the purposé of gaining a position of judge-

ship or govern ship is sinful and unlawful for both the giver and the taker.533

532 Ibin Qudamah, Mughoni w& Al-sharh Al-kabeir, reprinted in 1367 AH. (1947) vol. 11,
at 438(in Arabic).

533 Al-Tassas, Ahkam Al-Quran, vol. 2, at 527, repnnted in 1378. A.H. (in Arabic).
534 Mohammed Ali Ibin Hazm, Al-Muhala, 1351 AH.(1931), vol. 9, at 157 (in Arabic).

535 Mohammad Bin Ali Al-shawkani, Nai! Al-Awttar min Asrar Miintaga Al -Akhbar, vol. 8,
at 513-520 reprinted in 1382. AH. (in Arabic).
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Meanwhile, Islamic jurists have been more vigil_ant in situations where
apparent gifts ha&c been transformed into illegal practices, as when what appears
on the surface to be a small token is being accumulated along with many others,
thus bccoxhing a substantial sum that is being used to procure -influence. In
rendering a icgal decision- of prohibition they examine past relations and the
motive behind the gift. For example, if there has been a pattern of a reciprocal
exchange of gifts betw.cen the public cmpioycc and the gift giver, this practigc is
lawful provided that the reciprocity. started before the public employee assumed
office. At the very Ilcast they must have known each other before the act of gift
giving in question occurred. If the gift exchange has come .aft.er the public
employcé assumes his office, it must be decided whether there was reciprocity.
One learmned islamic jurist has safél that prohibition is the only solution when a
public employee is involved and the giver is in need of his services, because any
gift under thése conditions can be construed as inveiglement or enticement of the
recipient to take care of the giver’s need beforc-‘ rendering a decision (if he is a -
judge or a governor). It is in such a way that the fine line between a gift and a

bribe is crossed.336

Turning to commissions, Islamic jurists have also mentioned them indirectly.
They distinguish between two kinds of fees o£ jara one made ovcf a pen'k)d of
time and another for carrying out a specific task.537 The services of an intermedi-
ary can be hired as long as it is customary in the profcssion,.but the legal reason-

ing>3 is that today’s commission paid by an MNC to an intermediary when

536 Ibin Qudamah, supra, footmote 532, vol. 9, at 77.

337 Joseph Schacht, Introduction to Islamic Law (1964) at 154-155.

338 The legal reasoning concept had been developed since early Islamic jurisprudence, espe-
cially by the Shafi school of thought, and was advanced by one of its great and learned jurists,
Abu Yusuf, who had systematically in his life applied the rule of reasoning and logic to con-
sistently arrive at solutions to any problems that have no specific answers in the Glorious
Quran or the Prophet’s tradition. For more about this school of thought, see Joseph Schacht,
Origins of Mohammedan Jurisprudence (1950), at 269-282. .

1 4 =

]

-143-



B

-
conducting business when excessive can be analogized to "consuming one
another’s property in vanity,"3° Thus excessive comumission, which amounts to 2

bribe, is prohibited according to this verse of the Qurain

3% The Glorious Quran, Surah II, verse 188.

~—
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(iii) Penalties for Bribery

As we have said, bribery has been mentioned in the Glorious Quran only
indirectly, and in the Prophet’s tradition there is no prescribed penalty for the
commission of this act. In the writer’s view, this is because Muslims must adhere
to Islamic principles in every aépcct of their lives, and manifest those principles in
their dealings among themselves and with those of other creeds, so as to dcmdn-
strate the ascendancy of Islam as a way of life. So any diversion from Islamic
principles that is not considered contrary to basic belief has no prescribed punish-
ment in the Quran and is deemed a “sin" under Islamic law. The concept of
Tazir>*0 or chastisement is being established by Islamic jurists, on the authority of
the Quran41 1o be inflicted for transgressions that are deemed sin and have no
specified punishments in the Glorious Quran®*2 The application ‘of this concept is
highly restricted, and the kind and amount of chastisement is left entirely to the

discretion of the judge.

340 Tazir, from Azar, means "to censure or repel.” It was a discretionary correction admin-
istered for offences, for which no fixed punishment is mention ed in the Glorious Quran

341 The authority in the Quran can also be adduced by the fact that men are emjoined to
chastise their wives for the purpose of correction and amendment. :

342 See supra, foomote 521, and accompanying text.
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C. Statutory Sanction of Illegal Payments

(i) Historical Background

The st.atutbry prohibition of bribery in Saudi Arabia goes back to 1930, two
years bcfolrc King Abdulaziz united the country under the name of the Kingdom
of Saudi Arabia. The first prohibition came in Articles 100 and 102 of the .Gen-
eral Civil Service Regulations.>43 Then, with the gradual growth of the country,
the expansion of govcmmcni jurisdiction and the increase in the number of civil
servants, Saudi legislators enacted the Civil Servant Law,>** which in several
places prohibited civil servants from taking bribes or using influence that might

tempt them to ignore the fiduciary duties entrusted to them.

Such was the case until the government enacted a separate law exclusively
aimed at the prohibition of bribery,>*> and this law is known today as the Regula-
tion of the Prevention of Bribery, or the bribery/statute in Western legal parlance,
however, it is always the tendency of the authorities in.the Kingdom of Saudi Ara-
bia not to label any statute or regulatory action with t};e term "law"” in the Western
sense, but rather to call it a "regulation,” because there is always a struggle to
maintain the good will of the religious leaders. The latter oppose the term
"law"because to‘thcm it means Islamic law. The religious leaders do not want the

government to pursue any change of the "status quo” of the Kingdom as the only

543 General Civil Service Regulations, published in the national Arabic newspaper Um Al-
Qura, No. 347, on 22, 3, 1350 AH. (1930).

544 A second Civil Service law or Regulation was enacted after the uniting of the country
under the name of the Kingdom of Saudi Arabia. It was published in the pauonal newspaper
Um Al-Qura, No. 1061 on 19, 7, 1364 AH. (1977).

54* The Regulation for the Prevention of Bribery was enacted by the government and
promvlgated by Royal Decree No, 13/m on 7, 3, 1382 AH. (Aug. 9, 1962) From here on we

will re‘er to it as the "bribery statute.” See translation of the statute provided by the writer in
Appendix No. 1.
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country in the world today that adheres to Islamic law. While the government
adheres to Islamic law in the case of a crime against the right of God and the
right of person, such as murder or theft, at the same time it allows the banking
system to operate contrary to Islamic law, which prohibits interest. 56 Thig regula-
tion was enacted so that a cohesive law might be codified, in order to bring home
o public officials the importance of carrying out their fiduciary duty to the public,
and of preserving the integrity of that position and not using it as a commodity to

be traded in the marketplace.

. Notwithstanding the simplicity of the statute’s language, which took its cue
from the unsophisticated society for which it was enacted, it could be easily
applied .to bribery in today’s business, if the authority had the integrity to enforce
it upon all those who take bribes those paid off by big corporations to Tacilitate
their entrance into the business opportunities in the country, those who grease the
wheels for an MNC’s bid to go through the bureaucracy and gain favourable treat-
ment, and those who take bribes from ci(i-g:ns in the country to accomplish their
paperwork. Furthermore, this lack of enforcement may also be attributed to the
fact that the structure of the Saudi Arabian le:‘gal system and government is quite
different from that of Canada and the U.S. The availability of information on the

enforcement of bribery statutes in the West depends largely on the existence of the

346 In spite of the fear of the religious leaders, in the writer's view, using the term "law" in
connection with bribery is not contrary to Islam, because now in the country if we look at all
the regulations conceming labour, corporation, banking, bribery, import and export, trade in
general and many other areas, these are laws in the Western legal interpretation. Also, all
these laws do not contradict Islamic law, except for the banking laws, which allow banks to
operate on an interest basis. Moreover, it is possible that Islamic principles can be enacted in
law in a specific and clear manner in accordance with the imterpretztion of the most moderate
Islamic school of thought This has the advantage of limiting the judges’ discretion from nar-
row interpretation of Islamic legal principles, bringing about the cohesiveness in the judges’
holdings, and preventing them from abusing their power. Finally, we shall recognize that all
these regulations or laws are being taught now in the Kingdom in the Institute of Public Ad-
ministration under the name "Regulation Studies” and in various universities in the Kingdom
under a similar name.
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concept of accountability of elected officials. This concept is perhaps understood
differently in other systems, where accountability is not to the citizens as electors,

but to the rulers as guardians of the society’s ethics.

In the following pages, we will study the scope and content of the statutory
prohibition of illegal payment and bribery, starting with the status of the recipient

of the payment.
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(ii) Status of the Recipient

At the outset it is important to mention that bribery is coiasidcred a crime of
a descriptive nature, because it was defined by Islamic jurists in their interpretation
of Islamic law, and also because-it occupies a distinct position in the eyes of the
law and is subject to specific regulations as far as the public official and the
employee are concerned. Thus, we shall see that bribery can be committed only
by those described by the law. Mcanwﬁilc, it is essential to understand the dis-
tinction made | by some civil law jurists between the definition of a public
employee in administrative law and’ that within criminal law.5%7 Administrative
law defines a public employee as anyone occupying a public position and working
for the public on behalf of the state or another legal entity administered by the
state.>¥8 The criminal or bribery staltute defines a public‘ employee as any person
working in view of the public and for the service of the public in the name of the
state, or any legal person understate control in a natural and ordinary way, by
which the individual citizen trusts that when executing the work authorized to him

he is doing so within the limits prescribed by the law.34°

The importance of this definition can be realized in the case where a public
official claims to be in a certain public position in order to take advantage of it,
when he is not truly incumbent by the law. The Saudi bribery statute thus defines
"public employee"broadly for the -purpose of encompassing several categories

including the "apparent” employee.550 Intaking this broad definition it may be the

347 Dr. Ahmad Al-Alfi, Treatise in Saudi Criminal Regulations. 1306 AH. (1576), at 94 (in
Arabic). This book is composed of lectures given by the author to students at the Institute of
Public Administration in the Regulations Study program for thc course of Criminal Law, in
which the writer was a student.

548 Dr. Abdulfattah Khidher, Treatise #n Saudi Regulations of General Civil Service, vol. 1,
1400 A.H.(1980), at p. 20-25 (in Arabic).

349 Dr. Ahmad Al-Alfi, supra, foomote 547, at 94 °

550 Bribery statute, supra, foomote 545, article (9) specifies several types of employees that
are subject to the statute. Among them are (a)temporarily appointed servants (b) arbitors, or

A
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intention of the legislators to preserve the civil service from 'corruption. Yet, for

the bribery law to be applied, the public employee must virtually have acted in

his"official capacity,” that is, within the scdpe of what he is employed to do as '
distinguished from being engaged in a self interested act. 55! In the latter case, he
may be liable for another crime in the domain of Islamic law, such as deceit,
swindling or skul duggery. Further, the statute does not apply in the case where
the bribe or intermediary is not a public employee,52 but if an Islamic Law judge
is presiding on the case, the above charges may apply. Moreover, the bribery sta-
tute mandates that a public employee must have territorial®>® and subject matter
jurisdiction.5%* However, in the case of a nﬁsancgaﬁon or misrepresentation of
jurisdiction by a public employee, the bribery statute does not make a distinction,
so that if a public employee misrepresents himself as the one who has jurisdiction
on the subject matter, hg__\l.r\ill be prosecuted for taking a bribe, as long as he is
judged to have taken positive action.>>3 The public employee may also be con-
victed of bribery, even though the action requested was not within the official’s

power to perform.® Looking at the briber, the statute renders a person guilty of

experts appointed by the government or by a legal entity thar has competent and exclusive jur-
isdiction (c) doctors and nurses (d) all who are in charge of doing things on behalf of govern-
ment and the administrative authority(e) employees of publicly held corporations or corpora-
tions involved in public projects. :

551 1hid ’

352 In case No. 10840 on 5.6.1382 AH. (1967), an employee in a private store took a bribe
from a citizen for the purpose of not testifying before the court about selling a stolen animal.
The case was filed for bribery before the Special Bribery Board (or Grievance Board) and not
in the Shariz or Islamic Court. The Bouard dacided the bribery statute was not applicable be-
cause the statute only applied to public empioyees.

353 Bribery statute, supra, footnote 545, article (1).

55¢ The requirement of territorial and subject matter jurisdiction is emphasized in the Saudi
bribery statute. This is different from Egyptian law, on which most of the 3audi regulations
are based. Egyptian law does not require territorial jurisdiction for the public employee who
took the bribe. See Mohammed N.Husni, Treatise on the Egyptian Penal Code (1972), at 40-
41 (in Arabic). '

355 Brisery statute, supra, footnote 545, article (13). :

356 Tbid., articles (1) and (2). See also Dr.Ahmad Al-Alfi, supra, footnote 547, at 119.
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bribing a public ofﬁcial_ when the official acc@m Or agrees to accept any pecuni-
ary benefit upon agxﬁcmcnt or understanding that he will do some type of service
in exchange for this pecuniary benefit.557

The Saudi bribery statute goes fuﬁhcr to encompass the employees of public
companies,>>® or companies working for the public sector.5% In addition, an |
intermediary is considcrcd by the act as a participant, and subject to the same
penalties menton ed in the act for the bribee and the briber. 560 In the sxmanon
where the beneficiary of the illegal payments is someone else who has been desig-
nated by the public official or employee to receive the. gift or the bribe, and this
designated party has accepted ti'le bribe or any pecuniary benefit with knowledge,
he will bepunished by a jail sentence’ from one month to six months or by fine
from one thousand Saudi Riyal to five thousand Saudi Riyal (SR) or by both.36!
This applies even if he has nortask to perform as an intermediary, in which case

he is considered a participant.562

557 The crime of bribety is completed when a public employee accepts a gift or service in
exchange foc breaching his fiduciary duty, even if he is not capable ~f performing the action he
agrees to. See article (8).

538 A public company under Saudi corporation law is one that has been established in accor-
dance with the law and offers shares to.the public. Ses Saudi Corporation Law promulgated
by Royal Decree m/6 on 22, 3, 1385 AH.(1965).

359 See bribery statute, supra, foomote 545, amcle(9)(e)

360 Bribery statute, supra, footnote 545, article (6).

361 article (10). .

562 article (6).

7
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(i) Action of the Recipient and Type of Consideration

The second element of bribery is the consideration or thing of value that is
cxchanged for the action by a pu_biic official in favour of the giv-cr of the con-
sideration.  Since’ bribery, under the regulation, is considered to be the taking,
acceptance or asking for anything of value, or thq offer or prorn‘isc of anything of
value fo1; the benefit of the bribee “public official" or someone else designated by
him, the passivcnc:;s or activeness of the public employee is not a relevant factor
in de.t-cnnining whether a crime has been comnﬁtfcd.563 So the public employee is
liable whether he took a consideration for his action,5% or whether hc took it for
merely abstaining from taking an action at the briber’s request.565 In addmon _the
bribery law is also apphcd when a public crnployee or official takes a bribe to use
his influence, whcth;r real or not, to get or attempt to get a decree, licence, deci-
slon or agreement relating to import or export thz-zt will benefit the giver of the
consideration.5% The consideration need not be of monetary value under the sta-
tute.57 It may be something such as a service that cannot actually have a value
put to it, and has no limit. Hence, under the law, if the thing given is seemingly a
bribe, the parties involved are still liable, so long as the public employee has been

influenced to breach his fiduciary duties.

363 Dr. Ahmad Al-Alfi, supra. footnote 547, at 116,
564 Bribery stanute, supra, footnote 545, article (1).
565 Ibid., article (2).

. 366 Ibid., article ().
367 Ibid., article (11).
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(iv) Intent of the Recipient o '

For the crime of bribery to be completed, the public cmr@vc the

state of mind of committing a crime.568 This means that the public employ

knew or had reason to bcli;’:vc that the gift or.scrviccs given or promised to him,
or to someone else as his beneficiary, was in exchange for his passive or active
role for the benefit of the giver. Liabli'lity remains even though the cr;lploycc may
not have continued his folc, as long as he agreed or accepted the offer of the
briber.569 This concept,of intent ynust exist at the time the offer is made, because
brfbcrf, although illegal, is a contract, whighféntailé an offer and an acceptancé.‘
For example, if the public employee thought at the time the gift was given tha_t_ it

was an honest gift, or that the service was complimentary, he is not liable, so long

as he doés not use his position to compensate the giver for his services or gift at

~ :
public expense, and does not breach his fiduciary duty.570

\f\ :

This element of cormupt intent is very important, and a public employee’s
staté of mind must not be influenced by the authority’s action. This is a crucial
point when the authority tries to entrap -a public official, and then examine his
intent. Such entrapment is not mentioned in the Saudi bribery statute,57! though it
is considered to be a traditional defence in most common law jurisdictions. It
pr&ents Eonvicﬁon of 2 person induced to commit a crime unless the prosecution

can establish the person’s predisposition to commit the‘ crime.’’? This defence

L1

568 Tbid., articles (1) and (2).

569 Mohammed N. Husni, supra, footnote 554, at 92, '

570 Nabil M. Salim, Treatise on Criminal Law (1973), at 26 (in Arabic).
. 371 Bribery stawte, supra. foomote 545, however, it is generally prohibited to influence 2 -

' "pubh'c_ employee to do anything ‘illegal, or not to do the Jjob required by him by the law, under

the general principle of Islamic law. o

512 See Amato v. The Queen [1982], 69 C.C.C.(2d) 31, affirmed 51 C.C.C. (2d) 401
(RC.C.). Although the Supreme Court of Canada held by 2 five to four majority that the appeal
shduld be dismissed on the ground that the defence did not rest on the facts, it was finally de-
cided in this case that when 2 crime is committed only as the result of instigation fnd per-

™~
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exonerates a defendant who has cn_gaged' in criminal behaviour becanse a govern-
-ment agent has implanted m the mind of an innocent persoh the disposition to
commit_an offence.573 While 'this ig the state of the Iaw in most common law jur-
isdictions and juriéprudcﬁcc, the United States Court, in what is commonly
referred to as the ABSCAM caslt:.,s"4 did not_admit this defénce because the
accused congressmen did not assert the defence in ‘trial, claiming only that bri‘ﬁcry

, . ;.
had not occurred at a11.5?5 The judges of the United State"Court of Appeal for the’

Second Circuit went on to say that

- we do not doubt that when an entrapment defence is raised by evi-
dence of inducement, either through cross examination or affirmative
evidence, a defendant is entitled to have a court assess, as with every
Yother element of an offence, whether the record contains sufficient evi-
dence from which .2 reasonabie jury can conclude beyond a réaéonablc

doubt... that the prosccution has proved the defendant’s predisposition

to commit the offence...576

sistent importuning of the police, the defence of entrapment is available as mens rea is absent.
In the United States the Supreme Court, in Sherman v. United States, 356 U.S. 369, 78 S.Ct
819 (1958), reversed the indictment of the defendant for unlawful sale of narcotics, because the

" criminal conduct charged against the defendant was the product of the creative activities of law

enforcement officials. In England, on the other hand, this defence of entrapment was not ac-
cepted.  See Michael L Stober, Entrapment In Canadian Criminal Law, (1985), at 55. See also
Paul Macus, "The Development of Entrapment Law" (1986), 33 The Wayne LRev., 37, at 5.
3 C.V. Sorrells v. United States 287 U.S. 435, §35 S.Ct 210 (1932), in which the defen-
dant was convicted and indicted for processing and selling intoxicating liquor in violatién of

* the National Prohibition Act after he was instigated to do so by a prohibition agent. Although

he pleaded not guilty and relied upon the defence of entrapment, the lower court refused to
sustain the defence. This decision was affirmed by the United States Court of Appeal for the

Fourth Circuit: 57F. 2d 973 (4th Cir. 1932). The Supreme Court reversed on the ground that

"It is not[the official’s] duty to incite to and create a crime for the sole purpose of prosecuting
and punishing it" At 443. ) : ,

574 Cited as U.S. v. Myer 692 F. 2d 823 (2nd Cir. 1982). The case was a scheme set up by
FBI agents who Yosed as employees of Arab sheiks who tried to lure several U.S. congress-

men to some investing with them on favourable tarms in exchange for pulling some influence
in the U.S. Congress for the Arabs. '

575 Ibid,, at 836.
576 I_h_d -

-154-

e



»s

The court finally concluded:

---.we hold that 2 defendant who fails to assert entrapment as a factual

defence at his trial canndt assert it asia legal defence to his conyic-

-

tion...577

In the writer’s view, the reasoning of the court for not allowing the defence to be
Jasserted in the final stage is not convincing, bccéusc the cnn'apmént action was
being set up for thé purpose of inducing the congressmen to commit the alleged
offence, and the FBI selectively implanted several methods of entrapment to con-

vince the jury of the illegality of the congressmen’s action, in spite of some ambi-

* guity of the evidence and mediz influence upon the issue.

4

577 Ibid
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(v) Penalty and Enforcement

When the elements of the crimeg of bribery are satisfied under the Saudi bri-
bery statute, the penalty for the convicted official is-imprisonment from one to five
years, or a fine from five thousand SR to one hundred thousand SR, or by both.578
The statute applies whether the public employee’s rr;)Ic was active ér passive, and
whether the émpIchc had a specific jurisdiction or merely pretended to take an
action.>7? ‘Morcovcr, the Statute applies equally whether the bribe took place
before or after the employee’s action, whether or not the employee executed the
action he was paid for by the bribe giver, and in the case where he accepted the
bribe but intended not to take an action. These penalties apply to the briber, the
intermediary and anyone who assists with knowlédgc in the committing o; tiﬁc

crime. 380

Since the bribery. statute exists for the purpose of preserving the trust placed
in public servants and to warn those servants against doing anything that could be
construed as a breach of their fiduciary duties to the public, the statute also makes
a public cﬁploycc liable if he takes an action as a result of an entreaty or a sup-
plicatio‘n; or because of a lizison he has with the person asking the favoar. This
applies even if no osténsible gift changes hands. The penalty for .this influence
peddling is imprisonment for a pcriéd not to exceed %ﬁc year; or a: fine of 10,000“
SR, or both.581 | '

578 Bribery statute, supra, footnote 545, article (1)..

579 In contrast, the Egypdan penal code aricle, 103, differentiates between the passive and
active action of a public employes. The employee gets a severe penalty for an active role (hard
labour, imprisonment for life and a fine), while he gets only a prison term and 2 fine if he
takes a bribe, bt Hoes not intend 1o take “action (acticle [104]). See Hassan S, Almersafawi,
Penal Code, 1978, at 47 (in Arabic),

580 Bribery statute, supra, footnote 545, article (6).

581 Tbid., article (4).
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Tt is worthwhile to note here that the Saudi statute considers the fine to be _
fixed, and not propofr.ionatc, which means that if several cmplé)yecs are convicted

" of br;béry in the same case, everyone has to pay the prescribed fine: the ar‘nount is
not shared 582

Furthermore, as a consequence of conviction of the crime of bribery, the sta-
tute prescribes an ancillary penalty the dismissal of the public emplovee or official
or other participant from the public service, and in the cagc of one who is not a
_p'ublic official, a barring from ever assuming a public position.583 If the convicted
person is a legal entity such as an MNC, the statute prohibits the company from
entering public bidding,584 but reserves that the c‘abinct minist.“:;s méy remove this
pr'ohi'bition after five years from the date of conviction.585 Conviction of bribery
will result in the confiscation of the property, the privilege or the money that con-
stituted the bribe, when practical 586

The penalty for a quasi-public employee, such as one who .\;rorks for a public
corporation or ﬁas executed work for the public sector, is the same as for the civil
scrvan‘t,53‘_7 _The statute contains an incentive to disclose bribery by stating that "thcb
briber and/or the intermediary may be excused from pena.lty if he hinforfns the

authority of the crime,588 provided that this avowal precedes the authority’s’

382 In contrast, the Egyptian legislation makes fines proportionate. When several employees
are involved, they are fined in accordance with each one's degree of participation in the crime,
See Hassen S. Al Mersafawi supra, foomote 579, at 48.

583 Bribery statute, supra, footmote 545, article (12).

-584 I_IEE .

385 Ibid Although the bribery statute so states in article (12}, the conviction and indictment
of Hyundai Corporation for bribing a public, official does not comply. The sentence was severe
in the amount of fine levied, as it was more than the statute mandated, and light in the prohibi-
tion aspect, as it only prevented the corporation fmn;{ entering bids and doing business in the
country for a period of two years. See supra, footnote 60 and accompanying text,

58 Bribery statute, supra, footnote 545, article (13).

587 Ibid., articles (6) and (9). )

588 Ibid., article (14).
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discovery of the crime.58® In such a case, the intended bribe money 1Cnot
{ A

confiscated, nor are any privilegés with drawn.590 The purpose, of course, is to

encourage the discovery of those who have abused their public position for the

sake of personal gain. To further this goal, the bribery statute also pmcribgs an

“award for thosc who give any information about-a crime of bribery,3%1 provided

-

that r.lns information leads to the conviction or proves, establishes or confirms the
illegal action of a public official or employee. Under the statute, this award can-

not go to D:ribcr, intermediary or participant.?%2 It also has a maximum and

. minimum limitation.”®3 In addition, the statute also mandates that when a cabinet

minister has material evidence of a public employee’s uprightness and integrity in
resisting sub6rdina;t;ion to or incitement by those who tried to lure him into. bri-
bery, the cabinet minister shall see that the gmployee is rewarded, either with

money or a significant promotion.594

—

The investigation and the prosecution of those involved in the crime of bri- -

-
v

585 The language of article (14) clearly permits the pardon, even after discovery of the
crime:

The briber or intermediary shall be pardoned from penalty if he informs the authority
of the crime or avows it, even though this avowal is after the discovery by the authori-
ty (ranslated by author from original Arabic text),

The language was amendad by Royal Decree No. 35D on 13, 10, 1388 A.H. (1968), which res-
tricts and limits the pardon to thase instances where the authority is informed before discovery.

5% Ibid., article (14). An exaiyple of the pardon is contained in Ministerial Resolution No.
11/R on 18, 1, 1393 AH. (1973), fer acting in an intermediate role in bribery. They conferred
1o the crime before discovery and they helped to expose the others involved. Also Ministerial
Resolution No. 181350n 1, 8, 1386 AH. (1966) pardoneg twenty bribers from penalties when

- they avowed the crime after it was discovered. This pardon came before the amendment of ar-

ticle (14). :
551 Bribery statuts, supra, footnote 545, article (15).
392 Ihid '

+ 993 Ibid The award prescribed s no less than 50,000 SR, and no more than half of the bribe
or confiscated property. The stamte also provides that if the amount of the bribe is less that
the minimum amount mentioned in this article, the public treasury will bear the difference, or
the full amount if no mandatory value can be assessed. The assessment of the award is made
by the special board presiding on the case.

59¢ Thid., article (16).
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bery are delegated 1o a special committee,3 under the direction of 2 member of -
the Grievance Board and a police officer.596 After completing the investigation,
the committee refers the case to a special board composed of the head of the
Grievance Board or his deputy, who preside over the case, a .lcgal profcssioﬁal
from the Grievance Board, and a legal counsellor specially appointed by the prime
minister.>®”7 The members of this special board must not have participated in the
investigation process, nor given any opinions on the case.398 The decision of the
special board is not ffal until it is indicated and approved be the King, who is
also the Prime Minister.5% The enforcement of the penalty is always left to the

police, as in any other criminal case, ' j
’ {

. N (

s The Grievance Board has been given special jurisdiction in this arez, It was established
by Royal Decree No. 2/13/9759, dated 9/17/1374 AH. May 10, 1955). It assembles an ad-
ministrative court in the civil law system. The authority for the establishment of the Grievance
Board is attributed to the right of the sovereign under Islamic law to deal with all litigation and
alleviate any injustice.

5% Bribery statute, supra, foomote 545, article (17) provides that offences, "... shall be in-
vestigated by an official of the Grievance Board and a police investigation,”

-5%7 In recent times the structure of the government has been such that the King and the
Prime Minister are one and the same. _

598 Bribery statute, supra, footmste 545, article an.

5% Ibid
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3. Legal Sanction Under American Law

A. Background to the FCPA

The heavy and regrettable publicity that accompanied the revelaton of the
Watergate scandal raised te consciousness and perceptiveness of the United
States Congress and of the government as a whole: there was a major thrust to

improve the morality and the image of U.S. MNCs and businessmen abroad.5®

Con comitant with this effort, and sometimes at Cross purposes with it, was the

need to preserve the United States’ share of the multinational market. 60 Although

f »
at the time of the revelation of the illegal or qﬁcstionfole payment there were no

- laws directly sanc'tioni,ng bribes to foreign officials, the deceptive. manner of

recording the payments and the complexity that had been associétcd with the ille-
gal political conm'butiggs made the Securities and Exchange Commission (SEC)
move quickly to require full disclosure of all qu;:su'onablc payments made in the
United States and abroad.%%2 This initiated a program by which corporations
voluntarily disclosed bribes, questionable illegal payments and political contribu-

tons in exchange for amnesty by the SEC.603

Nonetheless, specific sections of the United States fcdcral laws can be util-
ized to prosecute MNCs for making iilegal payments, for example the Mail Fraud
Statute, 5% which prohibits the use of the postal service to pcrpcu'atc fraud. There

%0 Michael E. Murphy, "Payoffs to Foreign Officials: Time for More Nationa}
Responsibility”(April 1976), 62 Am. Bar. Assoc. J., 480483, at 482,

60! Walter Sterling Surrey, "The Foreign Corrupt Practice ‘Act: Let the Punishment Fit the
Crime" (1979), 20 Harv. Int’l L7, 293-303, at 293.

2 See supra, footnote 325 and accompanying text. :

803 See statement by SEC Chairman Roderick M.Hill before the sub committee of Priorites
and Economy in Govemment, of the Joint Economic Committee, Congress of the United
States, on the subject of” Abuses of Corporate Power, E:bes, Kickbacks, Folitid ntributions

and Cther Improper Payments,” on January 14, 1976, Washington, D.C.' Reprinted in [1975-
76, TransfeghBinder] 80 Fed, Sec. L. Rep., 364-380, 365.

%04 18 US.C. Sec. 1341 (1976). This statute could conceivably be used by the government
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is also the Wire Fraud Act,ﬁos which prohibits the use of wirc,l radio or television
connnﬁcations to perpetrate fraud. Also, the Bank Secrecy Act of 1970 monitors
the flow of money into a_md out of the U.S.908 Other acts exist to control improper
MNC activities committed abroad, such gs the U.S. Export Import Bank regula-

tions.%07 The Internal Revenue Service®% and federal tax 1aw®® also have some

~effect on bribery. Even though the Securities and Exchange Act of 1934 does not

prohibit the making of bribes and illegal payment, if does require their disclosure -
and any related information that is considered material as defined.610

Apparently none of these statutes directly prohibits hribery in international
business. So when U.S. congress was astonished by the degree of MNC involve-
ment, the rnagmtude of their illegal political contributions in the U.S., and the
attendant disclosure of bribes to foreign officials, it moved forward to curb such _

illegal activities. Two views emerged: one was that MNCs should be required to

o prose cute those companies that have somehow involved the mails as an instrumentality of
interstate commerce in their questionable activities. > ’

605 18 U.S.C. 1343 (1966).

6 Bank Secrecy Act of 1970, 31 U.S.C. Sec.1101(b) (1970) requires any person transport-
ing over$5,000 in monetary instruments on one occasion either out of or into the United States
to file a report with the United States Cuztoms Service stating the amount, origin, destination,
and route of tansportation of the money. Monetary instruments are defined as including
among other things, currency, traveller’s cheques, money orders, and bearer negotiable instru~
ments.

807 12 CFR. Sec. 4013 (c) (1981). The Expo:t Import Bank of the United States regulate
American firms that enter into sales contracts abroad, but only if the sales are financed with
loans from the Zxport Import Bank.

%8 E.C. Lashbrooke, Jr., "The Foreign Corruyt Practices Act of 1977: A Unilateral Solution
to an International Problem” (1979), 12 Cornell Int'l LJ., 227-243, at 230.

8% CR.C. Sec. 162(C) prohikiis tax payers from deducting bribes or kickbacks in determin-
mg taxable income if the payments are unlawful in the United States. See Morgan Chu and
Daniel Magraw, "Deductibility of Questionable Foreign Payments" (1978), 87 Yale LJ., 1901-
1124, The article analyses the application of Sec. 162(C) of the tax law through a set of hy-
pothetical business transactions involving bribery or similar payments.

610 The securities law does not prohibit the making of illegal payments to foreign officials;
however, it requires their disclosure under appropriate circumstances when the payments are
considered to be"material” for investors and shareholders, as defined by the regulation promul-
gated by the commission in 17 CF.R. Sec. 230.405(1) (1977). See Gerald T. McLaupghlin,
"The Criminalization of Questionable Foreign Fayments by.Corporaticns; A Comparative Le-
gal Systems Analysis" (1978), 46 Fordham L. Rev., 1071-1114, at 1101.
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fully disclose any payment made abroad, whether ‘Icgal or‘bf questionable legality,
revealing the recipient’s name and the country where it was made; the second
view was to make it a crime for an MNC to bribe a foreign official either directly
or indirectly in order to acquire business.®!! Finally, after three years of debate the
U.S. Congress enacted the Foreign Corrupt Practices Act (FCPA),512 which made
it a crime for the U.S. MNCs to acquire business abroad through bribery. This
crime is pﬁnishablc by fine or imprisonment cr both, as we will see. The view
favouring mere disclosure was rejected by Congress on the grounds that this might
be construed as condoning bribery, so long as it is not conducted covertly. It was
also perceived th;':zt disclosure might not achic;vc Congrcss’s goal of discouraging
the practice, and might result in the embarrassment of officials of foreign govern-

ments that are friendly to the U.S.613

The goal of making bribery in international business a crime is to reduce
public discontent and to improve an image that the MNCs perceive as having been

oversimplified as to their role in corrupting the officials of underdeveloped coun-

tries, and in framing U.S. foreign policy.614

-

S1! Steven M. Morgan, "In Search of ap International Solution to Bribery: The Impact of
the Foreign Corrupt Practices Act of 1977 on Corporate ‘Behaviour™(1979), 12 Vand. J.
Transnar’'l L., 359-390, at 360-368. .
612 pub. Law. no. 95-213. Tit. I, Sec. 102, 91 Star 1494, Cedified at 15 U.S.C. Sec. 78
-M(b) (Supp. L1977) [amending Sec. 13(b) of the Securities Exchange Act of 1934); Sec.
103(a), 91 Stat. 1495 codified at 15 U.S.C. Sec. 78dd 1 (Supp. I, 1977) famending Sec. 30(a)of
the Securities Exchange Act of 1934]; Sec. 103(b), 91 Stat. 1496, codified at 15 U.S.C. Sec.
73T (a)(Supp. - L. 1977) [amending Sec. 32(a) of the Securities Exchange Act of 1934; Sec.
- 104, 91 Stat. 1496 (codified at 15 U.S.C. Sec. 78dd 2 (Supp. I 1977). Tit. II, Sec. 202, 91
Stat. 1498; codified at 15 U.S.C. Sec.78m(d) (Supp. L. 1977) [amending Sec. 13(d} of the Secu-
. rmtes Exchange Act of 1934]; Sec. 203, 91 Stat.1499, codified at 14 U.S.C. Sec. 78m(g) (h)
(Supp. L19%) [amending Sec. 13(g), (h) of the Securities Exchange Act of 1934, See Appen-
dix II infra. -
613 Scott 3. Criminalization of American Extraterritorial Bribery: The Effect
of the Federal Corrupt ices Act of 19777 (1981), 13 N.Y.UJ. Inf'l L. & Pol., 645-674, at

» Corruption and the Federal Corrupt Practices Act of 1977" (1979),

13 UMich. J.L. Ref., 158195, at 162, . . :

-162-



The development of the FCPA was also spurred by American MNCs’ use of
foreign subsidiaries to launder money for iliegal political contributions in the
United States. The FCPA curbed such illegal -activities by requiring detailed dis-
closures and providing criminal penalties for false reporting and standards of con- "
duct for overseas activities, 615 l

*Thus the United States became the first country in the world to pass a crimi-
nal statute that regulates the activides of MNCs abroad.616 Noncthclcss, the
effectiveness of such a unilateral action is weakened by charges of ambiguity in
some of the provisions of the act launched By officials in the U.S. administra-
tion%17 and some commentators_,&s ;amd by pressure from the business community

LY
to refrain from strict enforcement of the act.619

In spite of the criticism, the act has played a crucial role in generating
- independent audit committees and other intemnal remedies by MNCs, as discussed
previously. The U.S. Congress, by passing the act, expected that i]lqgal payments
by the U.S. MNCs would cease and that/ the U.S. position would be stronger in
any international negotiations concerning bilaicral or multilateral agmcmcﬁts to
ban the practice of illegal and questionable payments.520 It was the intention of
the a;ct to accomplish these purposes first by imposing accounting standards and h

internal control procedures upon reporting compainics in accordance with the

615 Vvalter Sterling Surrey, supra, footmote 601, at 294-295.

616 Scott J. Lochner, supra, footnote 613, at 650. .

®'7 Jerry Landauer, "And-Bribery Law Uncenainties Persist, Despite President’s Call for
Clarification,” Wall Street Journal, May 30, 1979, at 12, col. 2. A

€18 Hurd Baruch,,"The Foreign Corrupt Practices Act” (1979), 57 Harv. Bus. Rev., 32-50.
Also Howard T.Sprow and James N. Benedict, "The Foreign Corrupt Practices Act of 1977:
Some Practical Problems and Suggested Procedures” (1978), 1 Corp. L. Rev., 357-365. Also
Michael C. Jensen, "Anti-Bribery has Some Teeth,” New York Times, December 25, 1977, Sec.
4, at 2, col.3.

619 Robert Pear, "Payment by Raytheon Alleged” New York Times, October 15, 1980, Sec.-
D, at 5, col 4.

620 Steven M. Morgan, supra, foomote 611, at 359.

-
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Securitics Exchange Act,%2! and secopdly by criminalizing certain forms of bri-

bery committed by U.S. citizens, MNCs and other entities.

621 See Security Exchange Act of 1934, Sect. 13(b)(2), codified at 15 U.S.C., Sect 7%
m(b)(2). See also Ronald P. Kane and Samuel Butler, ITI, "Improper Paymenis: The Second
Half of Watergate™(1976), 8 Loy. U..Chi. LJ. 50, at 23.



B Dimensions and Effectiveness of the Accounting Provisions of the FCPA .

The management stewardship of MNCs was brought into question after the
" disclosure that millions of dollars had been spent to bribe foreign officials and to
furnish funds to consultants and subsidiaries which they then laundered for use as

illegal political contributions in the U.S., thus avoiding accountability through

false entries in the corporations’ books and records. The logical response to these |

umgulannes in recording corporate liabilities and expenditures and to the abusc of
trust by corporate management is the stringent internal co1:1trol of MNCs’ spending
to ensure that it is commensurate with legitimate corporation expenditures. These
internal control requirements were the seed of the intemal accounting provisions
of the FCPA, whiéh then became a more vigorous legal concept.52 U.S. Congress
visualized a broad objective byrcnacn'ng accounting provisions to control and
- remedy corporate misconduct. Thus illegal payments were seen as a consequence.
of dishonest record icecping and ineffective accounting control.623 These account-
ing provisions constitute a separate amendment to the United States Secarities
Exchange Act of 1934,5%% and are intended t6 be applied to all issuersé2

registered with the SEC, whether or not thcy’éo business overseas.

The purpose of these provisions is to give the SEC more power to insure cor-

porate accountability. Thus, the goal is not merely to stop illcgai payments, but to

62 Wallace Timmeny, "An Overview of the FCPA"(1982-83), 9 Syracuse J. Infl L. &
Cam., 235-244, at 237. -

€3 Daniel L. Goelzer, "The Accounnng Provzs:ons of the Foreign Corrupt Practices Act The
Pedcnlnon of Corparate Record keeping and Internal Control” (1979), 5 J. Corp. L. 53, at 19.

624 Gee" Security Exchange Act of 1934, Sect. 13(b)(2), 15 U.S.C 78 q(b}2)(A)B). Also see
Notes, "The Accounting Provisions of the Forgjgn Corrupt Practices Act: An Alternative Per-
spective on SEC Intervention in Corpora:e Goyernance"(1980), 89 Yale LJ., 1573-1594 at
1574.

€25 Sec. 30(a)(8) of the Federal Secunues law of the U.S. defines "issuer” as "any person
who issues or proposes to issue any securities ..." 15 U.S.C. Sec.78(a}(8) {1976); "person” in
turn means “any natural person, company, government, or political subdivision, agency, or in-
stumentality of a government.” Sec.3(a)(2) 15. U.S.C., Sec. 78(a)9) [1976 Supp. L 1977),

\
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cncourag:c ideal corporate govemnance by requiring adherence tc these provi-

sions.ﬁzs'Thc accounting provision of Sec. 102 of ‘the FCPASZ? magnifies the dis-

closure approach$2® by requiring all companies that file reports under the Securi- -

ties law to

make and keep books, records, and accounts which, in reasonable detail,
accurately and fairly reflect the transactions and dispositions of the

. Q
assets of the issuer.62°

The provisions of the act also require all issuers to devise and maintain a system

of internal accoynting control sufﬁqicx}t_ to provide reasonable assu:_'an'cc that tran-
sactions are executed in accordance with management authorizations,ﬁm" and that
transactions are recorded as mecessary to bemﬁt the preparation of ﬁnancia.l-' state-
ments and'tc; maintain accountability for the corporation assets.831 Mo v;.:r, it
requires' that any access to the ;:orporan'on ‘assets must be permitted by afd only in
accordance with management authorization.%32 Finally, the rcéordcd accommtability
is compared io_exisu'ng assets at reasonable intervals, with rcésonablc steps taken
to correct any flgffcrf:r:lcms.633 These stringent accounting s_tan:dar'ds are intended to
ensure that no MNC expenditures are made without the approval of the proper
-organ in the organization and without being accurately recorded.$34 Such accuracy

in the corporate books and records will further achieve another important goal, the

626 Lloyd H. Feller, "An Examination of the Accounting Provisions, of the FCP\A'.', {1982-.
. 83), 9 Syracuse J. Inf'l L. & Com., 245-254, at 247.

627 Sec. 102 of the FCPA, amending Sec. 13(b) of the Securities Exchange Act of 1934 of
the U.S,, codified at 15 U.S.C. Sec. 78m.

€28 Steven M. Morgan, supra, foomote 611, at 368,
629 15 U.S.C. Sec. 78m(6)(2)(a).

630 15 U.S.C. Sec. 78m(6)(2)(a)i).

&1 15 US.C. Sec. 78m(6)(2)(a)(ii).

82 15 U.S.C. Sec. 78m(S)(2)(a)(ii). : : -
633 15 U.S.C. Sec. T8m(6)2)(@)(iv). t ‘
634 Fredrick B. Lesser, supra, foomote 614, at 184.

LI
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prevention of the longstinding practice of creating a slush fund for corrupt pur-
poses. 635 These, provisions also require the MNC to maintain acclytc records of
its expenditures, which must correspond to gcncrally accepted accounting stan-
dards, to reflect _thc corporate disposition of its assets.536 Thus the act takes din:ct‘
aim at corporauons that have been very creative in attempting to circumvent .
accounting standards in order to disguise dubious payments. 637 The degree of
MNC compliance with these record keeping requirements shall be evaluated in
terms of the specific transactions that have caused problems in the past and have

in fact given rise to such requirements. 638

Because of such measures MNCs are making comprethsive evaluations of
their control systems so as to detect any weaknesses and take reasonable correc- |
tive action to bring practices into line with the accounting requirements of the
FCPA. The audit committee should play a leading role in determining the efficacy
of the corrective action and whether it embraces all potential areas of illegal or
questionable transaction.83° Incoming to its decision, the audit committee would
rely largely on the independent auditor’s opinion of management’s efforts to
adhere to the internal control requirements of the act,%*® because auditors are
required to }?zing any "material weaknesses” they may find in the course of the

auditing process to the attention of the MNC management or its audit commit-

. 35 Charles N. Stabler, "Foreign Bribery Act Imposes Tough Rules on the Bookkeeping of
All Public Firms,” Wall Street Journal, July 28, 1978, at 30, col. 1.

€36 Shelley O'Neill, "The Foreign Corrupt Practices Act: Problems of Extraterritorial Appli-
cation” (1979}, 12 Vard J. Transnat'l L., 689-720, at 692,

637 Deborah Rankin, "Accounting Ruses Used in Disguising Dubious Payments,” (Study of a
hundred companies that used ingenious methods, including dummy invoices, that are difficult
for outside auditors to detect} New York Times, February 27, 1978, Sec. D, at 1, col. 1.

638 For example, certain types of actions, whether lawful or not, require stringent controls,
such as political contributions, payoffs to foreign offictals, commercial bribes and kickbacks.
See Howard Baruch, supra, footnote 618, at 34.

6% Daniel L. Goelzer, supra, foomote 623, at 46.

640 1d., at 50.

!
.
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tee.%41 Correspondingly, when the corporate auditor, either external or internal,
identifies any material weakness in the MNC mtcmal accounting control, %42
management is bound to take positive action to remedy the defect, or to put for-
ward reason able justification, on 2 cost benefit analysis basis, for abstaining from
taking any action to comect the problem.%3 The corporation that fails to take
these measures can be held liable for vioIau'ng-thc act. Although the accounting
requirement of the act, with its record keeping provisions, was intended to be used
as a tool to force MNCs to disclose illegal payments, the word "record" as used in
the act has gencratcd some interpretative controversies. One writer has suggested
that "any tangible embodiment of infonnz-ztion made or kept by an issuer is within
the scope of Sec. 102 of the FCPA, at least if it pertains to the recording of
’economic events’."%* Another corﬁmentator contested this dcﬁniu’on,‘ saying that
"th.c.wo:cl ‘ ‘record’ does appear in the act, but the langua_lgc does not limit the
dcﬁm:tion tc;‘ ’“ac\counting records’; the SEC’s definition of the word is broader than
was intended wﬁén the act ;xras written."%%5 Notwithstanding this interpretative

disagreement, the efficacy of the internal control system in an MNC depends not

641 AICPA Staff, "Auditing Interpretations Intemnal Accounting Control and the Foreign Cor-
rupt Practices Act” (October 1978), 146 The Journal of Accountancy, at 130.

642 The accounting profession has an accepted definition of what constitutes 2 material
weakness in internal controlk:

«-a.condition in which the auditor believes prescribed procedures or the degree of
compliance with them does not provide teasonable assurance that errors or irregulari-
ties in amounts that would be material in the financial statements being audited would
be prevented or detected within a timely period by employees in the normal cause of
performing their assigned functions. These criteria may be broader than those that
maybe appropriate for evaluating wealkmesses in accounting control for management d—
other purposes, '

See American Institute of Certified Public Accountants, Statément on Auditing-Standards,\No, 1
Codification of Auditing Standards and Procedures, Sec., 320, 64-68(1972).
643 Barbara C. George and Mary J. Dundas, "Responsibilities of Domestic Corporate

Management under the Foreign Corrupt Practices Act” (1980), 31 Syracuse L.Rev., 865-905, at
879.

644 Daniel L. Goelzer, supra, footmote 623, at 23.
645 Lloyd H. Feller, supra, footnote 626, at 250.
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only on the organizational structure of the corporation but also on the calibre of its

cmployccs and thc parameters of the whole intcmal control s:,rsu:n'l.646

Dcspnc the apparent and csscnual thrust 'of the accounting provisions in
fighting bribery and questionable payment.s by MNCs, the fact that the act
excludes matters of national security®7 g:masculatcs its essential obJectwc. This
. rather cryptic exemption permits MNCs that are involved with the CIA and its
officials abroad®® to falsify their records and books to the extent necessary to
conceal the illegal payments they make outside the country to foreign officials.5%

- This exemption also results in a loophole that may be used "to immunize the very

-
famms

aerospace and other defence related enterprises whose improper activities abroad

led to the congressional passage. of the statute.”650

The responsibility for enforcing the accounting provisions of the FCPA. has
been granted to the SEC because cf the incorporation of the FCPA into the Secu-
rities Exchange Act.%5! So the SEC has a wide and flexible array of regulatory

and enforcement tools with which to carry out the implementaton of these

646 Daniel L. Goelzer, supra, foomote 623, at 28. -

647 15 US.C. Sec. 78m (b)(3)(AJ (Supp. I 1977) This provision exempts nanona.l security
matters when the head of an agency or department dealing within such an area issues a written
directive pursuant to presidential authority.

648 A special CIA office was created in Washington, D.C., in 1967 to place former CIA
agents in the overseas offices of American based corporations., The retired CLA agents, who
once made bribes "officially,” carried out the same tasks in the private sector, One prominent
example is Kermit Roosevelt, Jr,, who became an international consultant for Northrop, bribing
the same contacts in ‘the Middle East he had bribed for the CIA. See J. Roebuck and S.
Weeber, Political Crime in the United States: Analyzing Crime by and against Government
- (1978), at 88. '

649 David Ignatius, "Foreign Bribery; Trials May Show U.S. Knew of Some Payments,”
Wall Street Journal, October 5, 1978, at 1, col. 6. The writer describes the involvement of the
CIA in many foreign illegal payments by using corporate covers to place agents in foreign
countries.’

650 Terry E.-Bathen, "A Congressional Response to the Problem of Qucsuonable Corporate
Payments Abroad: The Foreign Corrupt Pracuces Act of 19777(1978), 10 Law & Policy Inf'l
Bus., 1253-1304, at 12635,

. .- 651 The FCPA is actually an amendment to the United States Federal Securities laws. See
supra, foomote 612 for more details.
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provisions.%52 It has brought several actions against corporations that violated the
accounting provisions, although these cases have been settled through consent
decrees before trial. For example, in SEC v. Textron, Inc.553 the SEC charged
that employees of Tcxtron altered company records to conccal $5m11hon in ques-
nonablc payments to senior government officials in several countries and in the
United States. The company conscntcd to an injunction against further violations
of antifraud and record kecpi.ﬁg provisions. Also, in SEC v. Sam P. Wallace
Co.6%4 the SEC charged that the Sam P. Wallace Co. paid $1.4million to fc;reigh
officials to obtain or retain business in unnamed countries. It alleged that these
payments were improperly accounted for and were inviolation of the provisions of
the FCPA. Further, the SEC charged the corporation with making misleading
representations in financial statements and proxy-solicitations. The corporation
ﬁﬁauy consented to an injuncton against further violations of the FCPA provi-
sions. Seemingly, the wisdom behind the SEC’s Inclination to limit its action in
many cases to court approved settlement of a consent decree rather than to pursue
these cases to trial is to secure a wide range of remedies against defendants
through management changes, and to give the MNC a chance to continue its inter-
nal remedies by self investigating any violation through an independent audit com-
mittee. There might also be certain pressure from the business community, with

the comphc1ty of some officials, to refrain from vigorously enforcing the act, as

- hinted in the words of Charles Nartman, 2 regional counsel of SEC: "Technically,

it’s possible to bring a pure FCPA suit. We just haven’t to date."555 There has

52 Daniel L. Goelzer, s supra. foomote 623, at 31,

853 SEC v. Textron, Inc., SEC Reg. and L.Rep.(BNA) No. 539, at A 2, (DD.C. January 31,
1980).

&4 SEC v. Sam P. Wallace Corp., SEC Reg. and LRep. (BNA) No. 617, at A 4 (DD.C.

August 13, 1981).

655 Laurel Leff, "Internal Auditors Find Them selves Loved as Rules Stiffen for "Clean’ Sets

of Books," Wall Street Journal, January 15, 1980, at 46, col. 2 .
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been a fair amount of debate about the ambiguity of several sections of the act.556

Several voices have called for an amendment to remove the books /and records

provision.557 Furthermore, the less than aggressive stance in the enforéement and
interpretation of the act reflects the changing attitude of the American administra-
tion and the tendency of US officials to maintain a low profile in the area of

prosecuting ﬂicgal foreign payments by U.S. MNCs.658

B -

656 1 loyd H. Feller, supra, footnote 626, at 252,
657 1d, at 253. .

S8 John Sweeney, "The SEC Interpretative and Enforcement Program Under the FCPA"
(1982-83), 9 Syracuse J. Ini'l L. & Com., 273-281, at 281.
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C. Scope of the Anti-Bribery Provisions of the FCPA

-

Basically the FCPA is an attempt to regulate corporat!é behaviour in two
major areas. One area, which we have discussed, is the maintenance of accurate
records and books that reflect all the MNC’$ transactions, its lizbilities and the
disposition of its assets, thus guaranteeing the rcliabili.ty of its auditing procc_ss.and
the disclosure to investors and to the public of all questionable or illegal transac-
tions. The second rclatéd arczi in which the FCPA seeks to alter corporate
behaviour is the securing of business by bribing foreign officials. The act contains '

two such prohibitions. Secs. 103.95? and 104.50 pin point the issue of bribery

r
'

C'/and*c)xplicitly prohibit the misuse of corporate assets and "directly criminalize the
malgiﬁg of paymé:nrs for the purpose of inducing foreign officials to misuse their -

p%in‘ons to grant favorable treatment to the payor.”6! /

A e ant-bribery provision of Sec. 103 is directed at the publicly held cor-
poratg (the issuer), that has a class of securities registered on the United States
Nauoné.l Securities Exchange )naccordancc with the procedures of the Securities
Exchange Act.562 The reqmrcmcnt _15\ perceived to be an attempt to avoid the
extraterritorial reach of the act to foreign owned subsidiaries of American
MNCs,%3 although these limitations may be challenged under the agency

theory,3%% when the parent corporation may be held liable for the acts of its agents

or subsidiaries if there is an authorization by the parent, or when the parent may

659 15 US.C. Sec. 78dd

0 15 U.S.C. Sec. 78dd N

61 Kathleen F. Brickey, Corporate Criminal Licbility (1984), vol. 2, at 46.

662 15 U.S.C. Sec. 78dd 1(a). This section encompasses the class of securities that are re-
gistered pursuant to Sec. 12 of the Securities Exchange Act of 1934, 15 US.C. Sec.’78 L. It
also encompasses issuers that are required to file reports under Sec. [15] d of the Exchange - -
Act, 15 U.S.C. Sec. 780(d). :

3 Frederick B. Lesser, supra. footmote 614, at 165.
664 See infra, Chapter 6.0. )
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havc }mowlcdgc of or havc reason to have knowledge of the payment or thc por-'
non of it used to bribe foreign ofﬁcmls 665 The anti- bnbcry provisions of Sec. 104

of the act are directed toward those individuals and companies that are not
| registered with the SEC. The prohibitions of this section extend to what are
termed "domestic concems,"666 which have been defined as any legal entities
other than rcportiné companies.®%7 This section specifies that payments or bribes
are prohibited for certain foreign officials if made for the purpose of influencing i
the official’s act or his dccision—vt_o abstain from acting,668 or for the purpose of |
inducing the recipient of the bribe to endeavour to influence a foreign official or

government instrumentality in order to affect a government act or decision.569

The act makes it illegal for U.S. MNCs, both domestic concerns and those
© registered with the SEC, to pay bribes to certain foreign officials,f70 to foreign
polmcal parties, to ofﬁc1als of foreign political pamcs, or to candxdatcs for foreign
polmcal office.671 Also, the language of the act suggests that an MNC is hablc for
the act of any person connected with the MNC who has paid a bnbc, provided
that the MINC knows of or has reason to know of the payment as being a bribe to

a foreign of_"ﬁcial.672 However, if the employee of the MNC acted on his own in

665 15 U.S.C. Sec. 78dd 1 (2)(3); 15 U.S.C. Sec.78dd 2 (a)}(3).
. 6 15 U.S.C. Sec. 78dd 2(d)(1), which defines a"domestic concern” as:

... any individual who is a citizen, national or resident of the United States, or any
corporation, partnership, association, joint stock company, business trust, unincorporat-
ed organizatuon, or sale partnership which has its principal place of business in the
United States, or which is organized under the law of a state of the United States, or a
- territory, possession, or commonweaith of the United States.

&7 Wallace Timmeny, supra, footnote 622, at 239.

68 15 U.S.C. Sec. 78dd 1(a)1)(A), (a)(2)(A), (a)}3)(A); 15 B.S.C. Sec. 78dd 2(a)(1XA),
(@(2XA), (@(3)A).

&9 15 US.C. Sec. 78dd 1(a)(1)B), (2)(2XB), (2)3)B); 15 U.S.C. Sec. 78dd 2(a)(1)(B)
@(2)(®B), (@(3)B).

670 15 US.C. Sec. 78dd 1(a)(1); 15 U.S.C. Sec.78dd 2(a)(1).

671 15 U.S.C. Sec. 78dd 1(a)(2); 15 U.S.C. Sec.78dd 2(a)(2).

672 15 U.S.C. Sec. 784d 1{a)(3); 15 US c Sec.78dd 2(a)(3
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making such 'aniaffcrgor promise, the liability of the MNC depends on the cir-
cumstances surrouﬂding ?I_lc payment, which would take into account the
employee’s posiﬁén in the company, the degree of supervision that the board of
directors exercises over the management of the company, and the degree of super-
vision t..hat chmanagcgncnt exercises over the employee involv_ed.sn The act
defines the term"foreign official” narrowly to include only officers and employees

of foreign governments or government departments, agencies and instrumentali-

' ties.57? It also includes any person who is acting in an official capécity on behalf

of such government or its ‘cntity,ms and this suggests the inclusion of officials of

state industries and enterprises.576 The act specifically limits the term "official” to

those ofﬁ.ccrs in foreign governments who have decision making powers. \ It states:
Such term does not include an§ employee of a foreign government or
_any department, agency,’ or instrumentality thereof whose duties are

essentially ministerial or clerical.677

573 Fredrick B. Lesser, supra, footnote 614, at 167.

674 What constitutes an "agency or instrumentality” is not defined under the act, which
leaves the court with full discretion t define such terms by using definitions in other statutes.
See Id., at 179. .

675 15 U.S.C. Sec. 78 dd 1(b); 15 U.S.C. Sec. 78dd 2(d)(2).

676 Fredrick B. Lesser, supra, foomote 614, at 179.

677 15 U.S.C. Sec. 78dd 1(b); 15 U.S.C. Sec. 78dd 1(d)(2). One writer suggests that, in
determining whether the payment to a particular person is prohibited by the act, the focus
should be on the nature of the foreign official’s job, not on the particular act that he is paid to
perform. See H.T.Sprow and JN.Benedict, supra. footnote 618, at 357-61. Under this in-
terpretation, a payment made to a civil servant whose duties involve the exercise of discretion
would be, unlawful, even if the act he was paid to perform was essentially ministerial or cleri-
cal. Moreover, there are many difficultes in applying this exclusion, because in many coun-
tries those holding official positions also own companies and work 2s businessmen. For exam-
ple, in the Middle East, only one of Qatar’s fourteen cabinet ministers has no known business
ties, and similar situations exist in other countries such as Oman and the United Arab Emirates.
Thus if an MNC pays fees to those who work as their agents or who benefit from a profit shar-
ing agreement, the MNC risks making an illegal payment under the act. See L. Robert Pri-
moff, "The FCPA: Implications for the Private Practitioner” (1982-83), 9 Syracuse J. Inf'l L.
& Com., 325-337, at 335.
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Under the act the discretionary power of a foreign official to make a decision is an
essential factor for liability, so that when the "duties require the exercise of reason

in the adaptation of means to end, and a choice in determining the course to be

pursued,"678 the employees exercising ‘those duties are foreign officials under the-——""

_ T
.act. The focus here is on the specific status of the recipierit, which might raise the

argument that "a payment to a clerical officer would not be prohibited even where
the officer pcrférms a function for a payor which excccds his_mormal clerical or
ministerial dutit:s."“s-‘r9 |

Congruently, the ac't prohibits payments made for the “corrupt” p@sesso of
influencing a fércign official to act in favour of the payor for the purpose of
obtaining or retaining business in the country where payment is made, or to cause
the payment to be directed to achieve these purposes.58! This limitation is called a
"business purpose test,"682 and it prohibits only those payments that are intended
to influence a foreign official’s decision to assist the payor in obtaining or rctzﬁn-
ing business.583 The act, therefore, contemplates a spcciﬁc intent to make illegal
payments on the part of the payor. The word "corruptly” serves as a limitation in
order to make it clear that any gift, promise, or offer which does not have a cor-
rupt intent is not embraced by the act, because those payments are not made to
influence a foreign official’s decision in favour of the giver. By stipulating cor-
rupt intent on the part of the MNC, the limitation relieves MNCs from liability for

payment resulting from extortion.584 While the general thrust of all-attempts to

678 Fredrick B. Lesser, supra, footnote 614, at 179,

679 Steven M. Morgan, supra, footnote 611, at 373.

680 15 U.S.C. Sec. 78dd 1(a); 15 U.S.C. Sec. 78dd 2(a).

68! Wallace Timmeny, supra. footnote 622, ar 240.

%82 Steven M. Morgan, supra, foomote 611, at 372.

583 15 US.C. Sec. 78dd 1(a)(1), (2), (3); 15 U.S.C. Sec. 784d 2(a), (1), (3).

684 Margaret H. Young, "A Comparison of the Fedsral Corrupt Practices Act and the Draft
Inter national Agreement of Illicit Payment” (1980) 13 Vand.J. Transnat'l L., 795-823, at 802.
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define the scopd'df the tcnn“cérrupt" is to remove certain types of payment from
the ambit of prohibition, there are still difficulties in applying the exclusion.58S

This is because first, the cnstmg "corrupt" standard does not rcquu'r. either that the

proscribed act be fully consummated or that it succced in producmg the desired
outcome;586 second, such standargl does not define what constitutes evidence of
corrupt intent on the part of the payor and to what extent the MINC is allowed, for
examplé, to entertain 2 visiting foreign official in connection with a demonstration
of the company’s goods or services.%87 In addition, the act implicitly permits
"grease” of'facﬂimting" payments to lower level employees or by excluding from
the definition of "foreign official"those whose duties are clerical or ministerial 658
Ironically, it seems to suggest that such payments are permitted regardiess of the
amount involved and in spite of the fact that these mployees may be used as a
conduit to channel part of the grease payment to an official as defined in the
act.%9 This type of payment would foster corruption in lower lc'\}él'gr_ﬂfﬂ'c—)il;:;s of
the host country and would encourage them to abs_pain from performing their
duties unless they receive bribery incentives. Also it :ﬁcouragcs them to neglect
service to their fellow ciﬁzcni who do not pay and who rely on their work.
Furthermore, the standa:d of interpretation should not depart from what the
nation considers to be corruption_. In the writer’s view, making different interpre- '
tations of the term on a multicultural basis does not serve the purpose of justice,
which cv'ezr-’g_fﬁ_na-tiOn strives to achieve | and maintain, nor does it serve’ the

acclaimed ethical standards that the act is intended to preserve.5%0 It is

685 Frederick B. Wade, "An Examination of the Provisions and Standards of t:s FCPA"
(1982-83), 9 Syracuse J. Ind'l L. & Com., 255-272, at 270.

686 1bid. :

687 1. Robert Primoff, supra, footnote 677, at 335.

688 15 U.S.C. Sec. 78dd 1(b); 15 US.C. Sec. 78dd 2(d)(2). See also Wallace Timmeny,
supra, foomote 622, at 239; and Margaret H. Young, supra, footnote 684, at 302,

689 L. Robert Primoff, supra, footnote 677, at 334.
- 690 The revelation of monumental intemational illegal payments does give first impression
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inconceivable to say that the concept of corruption varies from nation to nation, %91

or to make a distinction between "conventional” and "functional” corruption$2 1o
rationalize grease or facilitating payment on the ground that the payment is not

corrupt in some countries, though considered corrupt in the U.S.693

that bribery is known everywhere, however, that does not mean that it is accepted as part of

I

the philosophical or lwmrmw on this earth. Steven M. Morgan, supra,

~ foomote-61Eat-362.

61 Gerald T. McLaughlin, supra, ra, footnote 610, at 1071.

2 Amold A. Rogou and H.D. Lasswell, "The Definition of Corruption,” in Political Corr-
uption: Readings in Comparative Analysis (Arnold J. Heidenheimer, editor, 1978), at 54

3 See supra, footnote 82 and accompanying text.
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D. . Enforceme:zit and Penalty Under the FCPA

The administration of t_ﬁc FCPA is divided between the SEC and the United
States Department of Justice. The FCPA envisioned th#t the SEC would continue
its role as investigator of foreign bribery5%4 and have enforcement authority over
FCPA violators. because of its role in ov;:rsceing compliance with the accounting
provisions of Sec. 102 of the FCPA,%5 and the antibribery provisions of Secs.
103 and 104 of the act against issuers.5% The SEC has authority over all
registered MINCTCs (issuers), regmvdlesé of nationality or the extent of their contract
with the U.S., which Thay be as minimal as trading stock on the U.S. exchange

market.697

The commission has two available remedies: civil injunction against viola-
tors®% and suspension of professionals, such as attorneys and accountants, that are

licensed to practice before it.5%9 The Department of Justice has criminal enforce-

ment responsibility with respect to those companies that violate the accounting

provisions. Once the SEC has gathered evidence sufficient to take criminal action

%4 The SEC assumed its role as investigator of foreign bribes by MNCs right after the
Watergate scandal. It initiated the voluntary disclosure program and laid down injunctons
against several MNCs who had violated the reporting réquirement under the Securities Ex- _
change Act of 1934, when the amounts of the bribes and illegal political contributions wee
material. Although when the SEC entered the game che amounts were trivial, it was astonished
at the participation of top management, and the total of the payments made. For more detail
on the earlier participation of the SEC, see Lloyd N. Cutler, "Watergate, International
Style™(1976), 24 Foreign Policy, 160-171. -

695 .15 US.C. 78m (b)(2)(b) requires record kceping and the maintenance of firm internal
contrel. -

6 John W. Bagby, "Enforcement of Accounting Standards in The Foreign Corrupt Prac-
tices Act” (1982), 21 Am. Bus. L.J., 213-235, at 220,

%7 The SEC has examined secret payments by foreign companies made in the U.S. to win
or maintain airline business. Staff reporter, "Aloha Airlines Puts Off a Proposed Takeover by -
International Air, Wall Street Journal, March 8, 1979, ¢ 6, col. 4.

98 See SEC v. Int'l System Control Corp., (1979) 838 Fed. Sec. L. Rep (CCH) 7-8 (D.D.C.
December 27, 1979). . N il

% Fredrick B. Lesser, supra, footnote 614, at 182.
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against violators of the accounting provisions, the commiséion will refer the éasc

to the Department for criminal prosecution.’® The Department, under the act, has

' enforcement authority for both civil and criminal prosecution with respect to

"dqmestic concerns,” which includes corporations not registered with the SEC

. (that is, companies other than reporting companies), partner ships, and individu-
als. 701

Essentially, there must be a jurisdicional nexusas a basis for conviction or

prosccuﬁon of the violators. The act requires that a jurisdictional means had o be

used to establish the violation of the statute. It prox:rides that the mail or another -~

- —

s

~ instrumentality of interstate commerce ha'\d\ to have been used in furtherance of the

illegal payments.”02 This broad basis of jurisdiction encompasses all cérrupt
| foreign activities abroad’] l:y MNCs, save tﬁc national security ;xce;;;:%d .i:arbvidcd
by-thic siamste.’03_Accordingly, "if one were to use the jurisdictional means to
cover up payment or to send a message to get to the point where one was going to
make an improper payment, that could well be in furtherance of r.ﬁc payment." 7%
Thus, notwithstanding the act does not appcar.to have an extraterritorial reach
extending to foreign subsidiaries of American MNCs, it ‘may have' some conse-
quences on the U.S. parent coinpany, if it can be proved that the parent knew or

had reason to know that its foreign subsidiaries relied on the payment of bribery

to do business abroad. In such a case the parent corgpany would be subject to
~ N

700 Frederick B. Wade, supra, footnote 685, at 268.

701 15 U.5.C. Sec. 78dd 2(d)(1). Also see supra. footnote 666 and accompanying text.

702 15 U.S.C. Sec. 78dd 2(d)(3). What constitutes instrumentality of interstate commerce is
trade, commerce, transportation, Or communication among the several states, or
between any foreign country and any state or between any state and any place or ship
outside thereof. Such terms include the interstate use of a) a telephone or other inter-

- state means of communication, or b) any other interstate instrumentality.

703 Shelley O’Neill, supra, footnote 636, at 655. -

704 Wallace Timmeny, supra, footnote 622, at 240.
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prosecution and to the penalty prescribed by the act.705

Intrinsically, the FCPA prescribes stringent penalties for those who z'iolatc its
provisions. The penalties for violating the anti-bribery provisions are severe
indeed. Under the Act: a) any corporation, “issuer" or domestic concern upon
conviction may be-fined up to one million dollars;’% b) any individual who is a
domestic concemn and who wilfully violates the antibribery provisions may be
fined up 10$10,000, and/or be imprisoned for up to five years;?%7 ¢) any officer or
director ‘of any issuer or domestic concern, or any stockholder acting on behalf of
the issuer or domestic concern who wilfully violates the provisions of:the act may
also be fined up to $10,000, and/or be imprisoned for up to five years,’%8 d) any
employee or agent of a cornpahy subject to the jurisdiction of the Unit;:d States
wh;) wilfully carries out an act constituting violation of the provisions of the
FCPA is subject to the same penalties, but only. when the company itself is found

to have violated the anti-bribery provision of the act.70?

An example of the above situation is the case of United States v. McLean.’10
The Fifth Circuit of the United States Court of Appeals affirmed the District Court
dismissal of action against the defendant employee for violation of the FCPA on

the ground that the employee of the issuer could not be prosecuted in his indivi-

705 Stanley J. Marcuss, "Extraterritoriality: U.S. Anti-Boycott Law and the Foreign Corrupt
Practices Act” (1983), 15 Law & Pol'y Int'l Bus., 1135-1146, at 1144,

706 15 US.C. Sec. T8ff(c)(1)(b). Although Sec.102 of the FCPA does not include any
specific penalties against ‘violation of the accounting provisions of the act, the SEC chairman,
in 1978, stressed that this section can be enforced "by the same tools as' the balance of the
Federal Security laws,” Address by SEC Chairman Harold M. William before the American
Accounting Association in Denver, Colorado. (August 22, 1978)quoted in Terry E. Bathen.
supra, footnote 650, at 1261.

707 15 U.S.C. Sec. 78dd 2(b)(1)(B).

708 15 US.C. Sec. 78ff(c)(2); 15 U.S.C. Sec.784d 2(6)(2).

709 15 U.S.C. Sec. 78ff(c)(3); 15 U.S.C. Sec.78dd 2(6)(3).

710 United States v. McLean, 738 F2d 655 (Sth Cir., 1984), cert. denied, 105 S.ct. 1748
(1985).
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dual capacity as a domestic éonccm, because the gt.)vcrnmcnt plaintiff was unable
to satisfy the requirement of showing that the issuer the cmploycr was in vi'olation
of the act The case involved two criminal prosecutions stemming from an inves- N
tigatibn of an alleged foreign bribery scheme involving International Harvester
Company, Crawford Enteé?prises, Inc., and Pemex, Mexico’s national petroleum
company. The Solar div-ision of Harvester was the dominant worldwidé supplier:
of turbine compressor equipment from Solar and Crawford Enterprises.”1! A
forty-nine count indictment charged that George S. McLean, vice president of the
Solar division, and Luis A. Unarte, Solar’s Latin Amcrica.m regional manager, con-
spired to bribe and did bribe officials of Pemex in violation of 15 U.S.C.Secs.
784d 2(a)(1) & (3), 78dd 2(b).7'2 Harvester was not charged in that indictment.”!3
Shortly after the indictment was issued, Harvester pleaded guilty under a one
count information item' charging the company with conspiring to violate the
'FCPA In exchange for Harvester’s guilty plca the government agreed mnot to
// prosecute Harvester further in connection with the compressor equipment sales.

Following Harvester’s plea, Mc Lean and Uriarte moved to dismiss the indictment
égainst them because, as employees of Harvester, they could be held responsible
for violating the FCPA only if Harvcstcx: were also found to have violated the act.
The district court agreed that the substantive counts should be dismissed, but let
the conspn'acy count stand.’4 Then the govcmmcnt appealed the dismissal, argu-
ing that a) the "found to have vmlatcd"prowsmn does not require that t.hc
mr—:mcrpriscs. a broker and lessor of gas compression systems,-often purchased
equipment from Harvester for resale or lease. During the mid *70s Harvestsr, as prime con-

ractor, had supplied equipment to Pemex. In the late 1970s, Crawford contracted with Pemex

to build compression plants, and Harvester acted as subcontractor for Crawford. See Ibid., at
656.

712 The conspiracy charge was brought under the general Federal Conspiracy Statute, 18
U.S.C. Sec. 371. See Ibid

713 I, at 657.

714 M
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employer be convicted of an FCPA violation, because this requirement may be
| satisﬁed by establishing at the emplo;l;cc’s trial that the employer violated the act;
and b)Mc Lean, as an individual domestic concern, may be charged with aiding
and abetting Crawford Enterprises, Inc.”!5 The Fifth Circuit, after reviewing the
legislative history underlying the "found to have violated" requirements and the

language of the act, concluded that it was the legislators’

... clear intent to impose criminal sanctions against the emnlcyee who
acts at the behest of and for the benefit of his employer only where his

employer has been convicted of similar FCPA violations...”16

The court’s concern was that agents and low level employees might be made
scapegoats for the corporation and used as shieids against institutional liability.
Such interpretation might provide an inentive for the corporation to assist

employees in their defence.”!7 The court finally held that

... in order to convict an employee under the FCPA for acts committed
for the benefit of his employer, the government must first convict the
employer. Because the government failed to convict Harvester and
under the plea agreement will be unable to indict Harvester and try it—_ R

~
with McLean, the act bars McLean’s prosecution...’!8

Eventually, if the employee, director, stockholder, officer, or agent of the company
is convicted and fined, the act prohibits the corporation the issuer for paying resti-

tution directly or indirectly. 739 KIC was convicted in an FCPA criminal =

715 1hid

716 1d., at 659.

7 Ibid

718 1d, at 660. . '

719 15 US.C. Sec. 78dd 2(6)(4); 15 U.S.C. Sec.78ff(c)(4). To date there has been only one
successful criminal prosecution under the act. In U.S. v. Kenny Intemational Corporation Unit-
ed States v. Kenny Internatioral Corporation, Crim. No. 79-372 (D.D.C., August 2, 1979);and
Civ. No. 79-2038 (D.D.C. August 2, 1979). Both actions were settled by the imposition of
civil penalties and injunctive relieves, Commented upon by Kenneth 1. Juster, "Multinational
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prosecution and was fined $50,000. As part of a guilty plea bargain, KIC entered
into an agreement with ﬁ1c government of the Ccok Islz:mds"'z0 whereby the cor-
poration obtained the exclusive rights to the distribution and sale of the Islands’
postage stamps outside the Cook Islands. KIC and its foundcr and chief execu-
tive, Fibar B. Kenny, believed that the stamp distribution agreement could be
assured only if the country’s premier and the leader of the Cook Islands Party was
reclected. A representative of the Islands’ premier solicited SNZ 337,000 from
KIC to pay the _transportation césts for flying party supporters from New Zealand
fo the Cook Islands to vote in favour of ‘the premier. F. Kenny agreed to provide
such funds on behalf of KIS. 'When th; pfcmier worn the election, his opponent
contested the result and the High Co:lrt of that counu:}' overturned the election
results, because such a voter ‘sub's-idy is illegal uﬁdcr Cook Islands law. The U.S.
f)cpartmcnt of Justice charged that the acts of F. Kcnny and KIC were in violation
of the antibribery provision of the FCPA. According to the provision, the bribery
in this case was a "domestic cc»nc:cm,"-’721 because KIC was organized and existed
under the laws of the State of New York, and used an instrumcnté.lity of interstate
commerce, namely the mails and commercial aircraft. After pleading guilty on a
plea bargain agreement, F. Kenny and KIC were fined only $50,000, with F.
Kenny acceding to several of the Department of Justice’s conditions;; among them

to appear before the High Court of the Cook Islands and to plead guilty to a pend-

ing criminal charge.”2? The success of the prosecution in this case is attributable-.

to its political nature, and to the cooperative effort of the foreign government,

Curporations: Foreign Corrupt Practices Act of 1977" (1979), 20 Harv. Int’t LJ., 716-720.

720 The Cook Islands are located 2,700 km off the coast of New Zealand. They are an in-
dependent South Pacific nation freely associated with New Zealand for purposes of external
affairs and defence. See Political Handbook of the World (A, Bank, ed., 1978), at 321.

721 15 UJ.S.C. Sec. 78dd 2(d)(1).
72 Kenneth I. Juster, supra, foomote 719, at 718.
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which brings us to the conclusion that the enforcement of the act requires max-
imum cooperation by the government of tl'm country where the bribe taker resides,
because any criminal prosecution requires evidence to- prove beyond reasonable
doubt that the act was violatcd.m Japan 27 U.S.T. 946, T.LLA.S. No. 8233 (Bila-
teral agreement on Exchange of Information)

From the two cases we have just presented the only ones that have ever been
brought under the étatutc there is\ evidence of weakness in the act and problems
'%urrounding enforcement of its provisions. One commentator has advanced three
reasons for the SEC’s and the Department of Justice’s lack of zeal in enforcing

the act:

(a) the difficulty that the prosecutors face in proving violation, because of the
extraterritorialsitus of the criminal action, and the delicate methods of con-

cealing the illegal payments;

-

(b) foreign policy implication and the problems that may accompany the enforce-
ment efforts, especially when the recipient is attached to a government that is
friendly to the U.S., because the enforcement may offend other officials of

that country, and consequently harm other U.S. interests; and

(c) the negative effect to the U.S. MNC of losing business abroad as a result of
the cnforccmcnt_of the act, especially when competitors from other countries
are willing to pay 1':rib‘c:;.724
In spite of these enforcement difficulties and notwithstanding the fact that the

FCPA does not specifically provide for the right of private action, nor could one

723 Shelley O’Neill, supra, foomote 636, at 717. The cooperative efforts to deal with the
problem of illegal payments were demonstrated by the agreement between the United States
and Japarn when the two govemments agreed to procedures for mutual assistance in the
Lockheed scandal, March 23, 1976. United States
. 74 William L. Larson, "Effective Enforcement of the Foreign Corrupt Practices Act”
(1980), 32 Stan. L.Rev., 561-580, at 569.
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infer from the legislative history of the act and the surrounding circumstances that
there was a desire to have an implied right of ac_u'on,m the SEC contemplates a
private right of action for those injured by prohibited illegal forcig"n payments on
the ground that such an action ‘would unquestionably benefit enforcement of the
act.726 In taking this position the SEC does not anticipate the harm that can be
dt‘:ne when competitors use such a course of action to frustrate the defendant’s
business activities and tamish its reputation,’?’ in the hope of taking the

defendant’s place in the international business market.

725 Mary F. Lyle, "The Foreign Corrupt Practices Act of 1977: Private Right of Action?"
(1979), 12 Vand.J. Transnat'! L., 735-755, at 750. . )

. 726 See letter from Frederick B.wade (SEC special Councel Office of the General Counsel)
o M. Raymond Garcia, Emergency Committee for American Trade, Washington, D.C.,- May
16, 1578, asserting the existence of a private course of action, reprinted in [1978 Transfer
Binder) Fed. Sec. Reg. L. Rep. (CCH) #81, 701.

727 William L. Larson, supra, foomote, 724, at 576.
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E. Compliance Problems and the Effectiveness of the FCPA .

The .fundamcntal purpose of the FCPA was to deal with the continuing prob-
lem of illegal foreign payments by United States corporations. However, during
the many years since the act was passed, numerous complaints have arisen’?8
from thc intentionally perhaps deceptively concise wordmg of provisions that have
not yet been defined by the legislator,72% or by court decision.”30 The ambiguity
0‘f the accounting “provision’s language enables the administrative agcﬁcy, the
SEC, to interpret the act to extend as far as possible into managcmcnt dccmon
making. 731 Such terms as "accurately and fairly” and "reasonable assurances"732
have brought about confusion that maybe forcing the management of MNCs to
select the most stnngent and expensive control systcms rather than to risk violat-

ing the act. The rcqun'cmcnt to provide''reasonable dcteuls“ gives the SEC a wide

range of latitude to define the objective of MNC mternal control to encompass all -

assets and expenditures, regardless of the level of the administrative authorities
within the corporation.”33 Moreover, the “reason to know” standard, which has

been designed to cover the channelling of illegal payments to foreign officials

728 Bantley A. Brennan, "Amending the Foreign Corrupt Practices Act of 1977: "Clarifying"
or "Gutting™ a Law?" (1984), 11 J. Legis., 56-89, at 57.

2% William C. George, "The Foreign Corrupt Practices Act Review Procedures: A Quest
For Clarity"(1981) 14 Cornell Ini’l LJ., 57-93, at 59.

730 Most of. the cases that have been investigated have been settled before going to trial.
For example SEC v. Textron, Inc,, SEC. Reg. and L. Rep.(BNA) No. 539, at A 2, (DD.C.
January 31, 1980); and SEC v. Sam R. Wallace Corp., SEC. Reg. and L. Rep.(BNA) No. 617,
at A 4 (DD,C. August 13, 1981). This demonstrates the unwillingness of the authorities to en-
force the act-stringently, as evidenced by the elimination of the Multi-National ®ranch of the
Criminal Fraud Division of the U.S. Department of Justice, which has reviewed hundreds of
cases for criminal prosecution. See Brooks Jackson, "Overseas Bribery Gets a Lot Less Atten-
tion after Cutbacks by the Justice Department,” Wall Street Journal, February 22, 1983, at 33,
col. 4, ;

731 Notes, "The Accounting Provisions of the Foreign Corrupt Practices Act: An Alternative
Perspective on SEC Intervention in Corporate Governance”(1980), 89 Yale L. J., 1573-15%4, at
1575.

732 15 US.C. Sec. T8m(6)(2)(A) (B)..

733 Notes, supra, footnote 731, at 1577.
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through agents and subsidiaries of the parent corporation,’>* may increase the
MNC’s liability; so far no court decision has interpreted this phrase.”3S Further,

the act has no precise definition of a"facilitating” or "grease" payment,’36

Besides the problc,rlns arising from imprecise language, the SEC has not inadc
it clear what the :onse‘.qucnccs will be if "grease" payments incfcasc corruption
among lower, level cmployces of forcxgn government, nor dealt with the impact of
allowing such paym&ms to forelgn cmployccs when the employee’s government
has laws prohibiting bribery of such a nature. Also the problem of dual enforce-
ment 'aut.hor by the SEC and the U.S. Department of Justice may raise the possi-

bility-of inconsistent enforcement of the act.”37

All these problems have rationzﬁly provoked arguments about the
cffcctivcncss% of the act, and have motivated several groups to seek its amcnd-.
ment.”>® These voices have found listening ears among the U.S. administration, in
the form of pressure to amend the Act’>? or at least direct the Department of Jus-
- tice and the SEC to provide a guideline to delineate the enforcement policy and

. priorities for a proposed transaction.’#?

Though resenting the pressure,’#! the Department of Justice has issued the

734 Frederick B. Wade, supra. footnote 685 at 271,

735 Bartley A. Brennan, supra, footnote 728, at 64.

736 Ibid., at 66.

737 Joht W, Bagby, supra. footnote 696, at 214.

738 Bartley A. Brennan, supra, footnote 728, at S6.

739 See supra. foomote 404 and accompanying text.

740 philip Taubman, "U.S. Seen Clarifying Bribery Law. Foreign Payoff Guides Possible”
New York Times, May 29, 1979, Sec. D, at 1, col. 3.

741 Richard Beckler, then chief of the fraud section of the Cnmmal Division of the U.S,
Department of Justice, stated that "providing guidelines for business review is certainly niot a
role 2 criminal prosecutor can easily play.”" Quoted by P. Taubman, Ibid.. at 1, col. 2. The
Justive Department feared that such guidelines would be used as a "road map for fraud.” Tts
officials stated frankly that "all[businessmen] want to know is who they can bribe and who
they cavmot. Well, we are not going to tell them. We will go down kicking and screaming on

this one." See R. Berry, "Justice is Reluctant Guide on New Bribe Legislation,” Washington
Post, October 10, 1978, SecD, at 7, col. 3.

-
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FCPA Review Procedures to provide some guidance to the business community
concerning the application of the act to specific transactions. 742 Initially, the SEC
declined to participate in such a process, claiming that such review procedures
would only help MNCs to circumvent the FCPA’s provisions,’#3 but the SEC

-finally announced that it would not bring dn enforcement action for bribery viola-

tions against any party receiving clearance under the Review Procedures scheme
prior to May 13, 1981.744 However, despite the issuance of a guideline, most
MNCs are reluctant to use it to screen their proposed business dealings with
foreign governments for fear that such screening would uncover damaging docu-
ments or leak information contained in these documénts to other competitors.’4>
Further, such "a review procedure is simply not an appropriate mechanism to pro-,

vide general guidance on a statute."74¢ This criticism ‘and reluctance to participate

742 A review requisition for a proposed transaction must be submitted to the Criminal Divi-
sion of the U.S. Departmenti of Justice for review at the Department’s discretion. It may state -

‘its enforcement intention under the act or decline to do so. It will only screen and consider the

requisition for clearance. The requisition must afford all relevant information relating to the ~
proposed transaction. The Department of Justice then issues a lemzr of its enforcement inten-
tion. For example, when Lockheed and the Olayan Group, a Saudi Arabian trading and invest-
ment company, proposed 10 enter into an.agreement together 1o do business with the govern-
ment of Saudi Arabia and with Saudi Arabia Airlines Corporation [Saudia), the two partners
sought Department of Justice guidance on the FCPA implication of the fact that Olayan’s
chairman, Mr. Suliman 8. Olayan, was also an outside director of Saudia. After determining
that Mr. S. Olayan had taken significant steps to disclose his joint affiliation, and to refrain
from any action that might cause Saudia or the government of Saudi Arabia to be influenced in
favour of Lockheed or Olayan Group, the Department of Justice declared its intention to take
no enforcement action on the basis of Mr. S. Olayan’s joint affiliation. This implied, however,
the reservation that if Lockheed or Olayan Group appeared to benefit from the affiliation, the

_ Department of Justice would not be bound by this review decision. See U.S. Department of

Justice, Foreign Corrupt Practices Act Review Procedure Release No. 80-04 (October 29,
1980).

743 At the outset, the SEC considered some of the act’s ambiguities to be desirable, in that
they maie MNCs hesitant to attempt to circumvent the law. John Walcott, "Business Without
Bribes™ News Week, February 19, 1979, at 63. Also see William C. George, supra, footnote
728, at 70,

744 See Securities Exchange Release No. 34-17099 statement of the Commission pohcy
concerning Sec. 30 A of the Securities Exchange Act of 1934, See U.S. FedReg. 59, 001, 59,
003 (1980).

75 Wwilliam C. George, supra, foomote 729, at 85.

746 1d, at 82.
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in the review procedure weakens the statute’s effectiveness in fighting ilegal pay- -

ments in international business. This leads us to conclude that the best solution to

the problem is an international one.
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4. Appraisal and Conclusions

It should be remembered that illegal payments flourished as a result of
MNCs’ efforts to maintain their economic power in developing countries. To
accomplish this goal, they cxploitcd_ foreign officials whose foremost concern was
greed and personal enrichment to ﬁw detriment of their fellow citizens, because
the national economy finally bears the cost of illegal payments, not the MNCs
them selves,747 Bribery resembles the black market. Its prosperity depends on
supply and demand, to use Adam Smith’s economic theory. Although almost
every country has laws or regulations banning such illegal activity, tl;c enforce-
ment of such laws may be hindered in situations where the law breaker is sup-
posedly the guardian of the law. This is most true in developing countries that
have no democracy to make it possib-le'for other ciﬁﬁs to serve as watchdogs for
those acting on behalf of the government. The perpetuity of the de facto étatc of
dictatorship in most of these countries is thus supported to the advantage of out-
siders and of international politics, which manage to kcci) these- countries under

their sphere of influence.

The United States, as the biggest economic power in the world, took a posi-
tive step to rebuild an image that had been tarnished by the revelation of illegal
payment by certain MNCs to foreign officials abroad. This step was the enactment
of the FCPA, which was directed ;t pﬁnishing those MINCs. However, the FCPA
has several weaknesses that may hinder its effectiveness, such as the National

Securities Exemption, which allows the use of bribes to foreign officials to keep

747 Mr. Haughton, Lockheed chairman, testified before the Senate Foreign Relations Com-
mittee of the U.S. in connection with excessive agent fees paid to Mr. A. Khashoggi to facili-
tate the sale of company aircraft to one of the Middle Eastern countries. He said that the sale
commission and alleged bribe was added to the price of the airplanes, Sec Robert Smith,
"Lockheed Document Discloses $106 million Saudi Payout, Agent's Fees Cited in Testimony
at Senate Panel,” New York Times, Sept. 13, 1975, at 31, col. 1 and at 33, col. 1.
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them in line with U.S. policy. In addition, the FCPA raises the possibility of hav-

ing em‘atcfritoriﬁl ;:onscqucnccs in its épplication, Svhere U.S. MNCs have fprcign
subsidiaries who depend on bribes for doing business abroad, or who have
Icnowlcdg{of agents in foreign countries who pay such bribes.”#8 The extent of a
U.S. MNC’s liability for the act of its subsidiary or agent under the FCPA
depends upon whether the MNC itself "kncw'or had reason to know" of illegal
payments. It might be a direct Liability if the corporation’s maﬁagcmcnt author-
ized the agent or subsidiary to give money for corrupt purposes, or it might be an
indirect liability, in a case when the MNC has not directly participated in the ille-
gal payment, but has knowingly assisted in the violation and the impropriety.
This knowledge can be actual or constructive knowledge, as we will discuss in the
next chapter. These extraterritorial consequences have raised some doubt about the
effectiveness of the act, which brings us finally to conclude that the effectiveness
of the legal sanction of illegal payments depends on the full cooperation of inter-

national communities, as we will discuss in Chapter 7.0.

748 Jennifer L. Miller, Accounting for Corporate Misconduct Abroad: "The Foreign Cotrupt
Practices Act of 1977" (1979) 12 Cornell In'l LJ., 293-307, at 302, -
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CHAPTER 6.0

POLICY DILEMMA AND  EXTRATERRITORIAL CONSE-
QUENCES OF LEGAL SANCTION OF MNCS’ ILLEGAL PAY-
MENTS ABROAD '

1. General Remarks

Before addressing the policy dilemma of national sanction of illegal payments
abroad, we should first briefly look at the cdnccpt of corpora:e criminal liability its
development, its scope when corporate -management exercises "due diligence” to
prevent the violation of the law, and the extent to which an MNC can be held

liable for the acts of its agents and subsidiaries abroad.

The common law courts have taken the lead in developing the doctrine of
corporate .criminal liability’#9 to deter corporations from abusing their economic
power.”>0 This doctrine of | liability has been fashioned to seek the widest possible
_ effect on illegal corporate behaviour, especially when such behaviour is carried out
by giant corporations. The all encompassing nature of this doctrine is attributable
to growing public concern about corporate criminal liability. While the doctrine

of corporate criminal liability originates from tort law,”>! the idea that a corpora-

749 Several rationales have been advanced to justify the imposition of criminal sanctions on
corporations that infringe on or break the law among them rehabilitadon, incapacitation, deter-
rence and retribution. The first three rationales are referred 1o as consequentialist theories, be-
cause they are consequences of punishment The last is justified only if the offender is morally
culpable. Deterrence is the major rationale, because economic regulations are aimed at con-
wolling corporate activities rather than punishing morally culpable violators. See note, "Cor-
porate Crime: Regulating Corporate Behavior Through Criminal Sanction” (1978-79), 92
Harv. L. Rev., 1227-1375, at 1235,

750 LH. Leigh, "The Criminal Liability of Corporations and Other Groups" (1977), 9 Or-
tawa L.Rev., 247-302, at 247.

751 Gerhard Q. W, Mueller, "Mens Rea and the Corporation: A Study of the Model Penal
Code Position on Corporate Criminal Liability”™ (1957-58), 19 U. Pint.L. Rev., 21-50, at 21.
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tion as an abstraction can commit a criminal act for which it can be punjshcd has
only gradually made its way into com:i;on i-;vﬂ.;’sz The general tenet in common
law used to be that corporations were not criminally liable because they were
-incapable of carrying out the illegal acts and having a mens rea, or guilty mind-,'ty\,_\
" think and act in violation of the law.”S3 This position was defended by legal writ-
ers who claimed that penalizing individual actors is more effective because "there
is absolutely no evidence that corporate criminal liability is any more effective
than personal criminal liability,"”>4 and "the deterrent effects of corporate cnmmal
li::;ility“havc not fully been proven."755 In‘add‘ition, such imposition of lability on
a corporate entity would punish innocent shareholders, the ultimate bearers of fines
imposed on their corporation.’%6 Another school of writers upheld the concept of
corporate crimihal liability, claiming that "an individual actor’s motive cannot
realistically be separated from the pressures brought'to bear upon Him by the cor-
poration"’37 to achieve corporate goals that may necessitate the commission of
illegal acts. The agent or employee often confronts a hard choice either risk being
viewed as failing to achieve corpofatc goals, or begin taking unethical -or illegal
shortcuts.”58 Furthermore, confining criminal liability to the individual ac-:tors

motivates corporations to take advantage of their employees’ zeal by makihg them

752 Henry W. Edgerton, "Corporate Crimindl Responsibility” (1926-27), 36 Yale L. J. 827
844, at 842,

753 Legal writers have argued as to whether corporate criminal liability should be recog-
nized. Among others, see Henry W. Edgerton, ibid and Walter H. Hitchler, "The Criminal
Rcsponsibility of Corporations” (1923), 27 Dick. L. Rev., 89-101, and 121-137. Also see Lee
Frederic, "Corporate Criminal Liability” (1928), 28 Colum. L. Rev. ;

754 Gerhard O.W. Mueller, "Criminal Law and Administration” (1959), 34 N.Y.UL. Rev.,
83-116, at %4. ‘
~ 755 Bruce Coleman, "Is Corporate Criminal Liability Really Necessary?" (1975), 29 Sw. L.
J.. 908-927, at 927.

756 Thid.. at 920,

757 Seth Maxwell, "The Foreign Corrupt Practices Act and Other Arguments Against a Due
Diligence Defence 1o Corporate Criminal Liability" (1982), 29 UCLA LRev., 447-503, at 453.

758 George Getschaw, "Overdriven Executives: Some Middle Managers Cut Corners to
Achieve High Corporate Goals,” Wall Street Journal, November 8, 1979, at 1, col. 6.
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scapcgoais.759 Also, the complex structure ;f today’s giant corpomtion§ obscures
individual responsibility, rendering it difficult to identify the culpable indivi-
dual. 760 Advocates of the concept of corporate criminal liability refute the notion
that the imposition of fines would only punish innocent share holders, arguing that
corporate managerial personnel are alwa.ys known to shareholders, who can exert
pressure to restrain them from committing illegal acts or seek their removal from

the corporation.’6!

The contribution of the United }tamCourts to the development of the doc-
’ \
trine of corporate criminal liability is highly regarded, because this concept has

been "more extensively dcvelopcd‘in the United States than elsewhere".762 The

Supreme Court of the Unit ed States recognized this doctrine for the first time in
the case of New York Central & Hudson River Railroad v. United States?83 in

which the corporation was indicted and convicted for violating the law.764

In Canada, corporate liability can be traced to the original Combines Investi-

gation Act of 1889765 and the 1892 Criminal Cod':.,-"s6 which made corporations .

liable for punishment if they did not adhere to such laws.”®’ The Canadian court
first held such lability in the case of Regina v. Corporation of the City of Lon-

don,7%® when the court held that a corporation was liable for nuisance.’6?

759 John C. Coffee, Jr., "No Soul to Damn: No Body to Kick: An Unscandalized Inquiry
into the Problem of Corporate Punishment” (1981), 79 Mich. L.Rev., 386-459, at 410.

760 Notes: "Structural Crime and Institutional Rehabilitanon: A New Approach to Co'poratc
Sentencing” (1979-80), 89 Yale L. J., 353-375, at 358.

761 Gerhard O. Mueller, supra, foomote 751, at 39.

762 LH. Leigh, supra, footnote 750, at 266.

763 New York Central & Hudson River Railroad v. United States, 212 U.S. 481 (1509).

764 The law that was violated was the Etkin Act, 2 law that imputed violation of the Inter:
state Commerce Act by a corporate agent to the corporation itself. 49 U.S.C. Sec. 41(1).

765 Canada Combines Investigation Act, S.C. 1889, C.41. .

766 Canada Criminal Code, S.C 1892, C.29.

767 LH. Leigh, supra, footnote 750, at 250.

768 Regina v. Corporation of the Cisy of London, {1900] 32 OR. 326-28 CLJ. (H.C. 1500).

769 Also in Canada, the Supreme Court, in Union Colliery Co. v. the Queen, [1900] 4:
C.C.C. 400, affirmed the conviction of a corporation for having omitted to perform its duty of
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There is, however, a difference in the way the two systems derive this liabil-

ity. The United Staicé Courts impose liability upon corporations by equating cor-
porate liability to vicarious liability.”’0 While Canadian courts have acknowledged
and appreciated the cxpcricﬁcc of the Americans courts, they have developed the
principle of identification, which allows for the attribution of' mens rea to a cor-

poration, where the ac is of such a status that he rcprcschts the con-

trolling mind will of the company w1 in the sphere of responsibility allotted

to him.77! Robinson Ltd772 the court esta-

urther, in the case of Rex v. Fa
blished that a corporation can be guilty of a criminal offence of which mens rea is
sential element. Therefore, the principé of identification, as developed by
the Canadian, Courts, is the basis of liability, rather than liability being imposed

upon the "respondent superior."773

avoiding danger to human life bty anything in its charge or under its control without lawful ex-
cuse. A number of people had been killed in a train accident caused by the company’s neglect
to properly care for a bridge over which the company owned train had passed.

770 LK. Leigh, supra, footnate 750, at 266. .

7L Ibid, at 255~ "

T2 Rex v. Fana Robinson Lid., (1594112 W.W.R.235, 76 C.C.C. 196, [1541] 3 D.LR. 409"
(Alta. C.A). The facts in this case were: Pursuant to an aWW‘m"Wjum.
the two directing officers of an auto repair company fraudulentdy added a certain sum to a
repair bill on an insured automobile, and on receipt of the: money from the insurer paid part of
the inflated sum to the adjuster, the balance being retained by the company. The Alberta Court
of Appeal affirmed the conviction on the ground that the culpable intention and illegal act of
the two officers were the intention and act of the company, which should accordingly be con-
victed on both counts of an indictment charging conspiracy to defraud and obtaining money
under false pretenses. In this case the court applied the doctrine of identification, which means
the corporation can generally be held liable on ordinary doctrine of vicarious liability, save for
exceptions made by the stamte. See L.H. Leigh, supra, footnote 750, at 251.

T3 Regina v. §t. Lawrence Corp., (1969] 2.0R.305, S.DLR. (3d) 263 (C.A.), in which the
court held that officers are vital organs of a corporation, and their actions and intent are the
very actions and intents of the company when they act within the sphere of their duty. Also
see Canadian Dredge & Dock Co. v. the Queen, [1985), 1 S.CR. 662. in which several cor-
porations were held

... criminally liable in the circumstances by operation of the identfication theory.
The underlying premise of this theory is that the identity of the directing mind and the
identity of the company coincide...

Also sce generally Harvey Yarosky, "The Criminal Liability of Corporatons™ (1964), 10
MeGill L. Rev., 142-157.
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- Ii 1S noteworthy _r.hat“ common law has long ceased thmkmg in terms of
vicarious liability when corporations breach the law, excent in limited cases where
corporate directors who have broken the law were elected to the board by the
shareholders, who subsequently failed to supervise their activities.”’4 But the civil
law of Quebec regards a corporation as a person who has rights and bears obli-g.a:
tions except those which the statute exempts when it considers a partnership as a
legal entity,””5 and vicarious liability has been imposed upon partnerships.’76
Moreover, in France and some other countries, though the notion is still rejected
that a corporation could be criminally liable, in limited circumstances corporations

may be convicted of committing criminal offences.””?

Although it is settled in common law that an inanimate entity such as a cor-
poration can be subject to criminal sanction and criminal liability, the debate con-
tinues in regard to the scope and extent of such liability, and who should be liable
for corporate illegal activities.”® The common law courts have consistently
regarded corporations as liable for any violations of the law that are committed by

their servants and agents in furtherance of a corporate goal,’’® and courts have not

714 Gerhard O. Mueller, supra, footnotz 751, at 39.
T35 Art. 1838 C.CL.C. as amended (1974).

716 Prices. Board v. Cote, et al., [Que. 1947] 5.CR.237. In this case, the partners of a com-
mercial firm were tried under part XV of the Criminal Code with violating the War Time
Prices and Trade Board Regularions, the lower court dismissed the charge, but the appeal was
allowed and defendants were hold Liable for the offence committed by their employee, acting
2s such in the ordinary course of business.

777 LH. Leigh, supra, footmote 750, at 265. It shall be remembered that the emergence of
the principle of defense sociale, huwever, justifies some of the criminal liability of corporations
for violation of economic regulations, because of the lack of reasonable means of checking cor-
porate activities, especially after World War II. Examples of these legislations are foreign ex-
change violations law, tax fraud law and foreign investment violation law.

718 John B. McAdams, "The Appropriate Sanction for Corporate Criminal Liability: An
Eclectic Alternative” (1977), 46 Cinn. L. Rev., 989-1000, at 992,

779 See Canadian Dredge & Dock Co. v. the Queen, (1985), 1 S.CR. 662. Also see Law
Reform Commission of Canada, Criminal Responsibility for Group Action (1978) Working Pa-
per No. 16, at 24-28. Also see Egan v. United States 137.F2d 369 (8th Cir. 1943), Cert.
denied, 88 L. Ed. 474 (1943), supra, footnote 208 and accompanying text. However, the U.S.
Court held that even when servants do not act with a view to furthering the corporation’s in-
tezests, the company may still be held criminally liable if superior agents were aware of the
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recognized "due diligence” as a defence for offences requiring mens rea’sC Some
legal writers have maintained that such a defence should not be admitted because
it would give the corporations an opportunity to avoid liability for illegal acts and
to ‘shicld their complicity by claiming the exercise of due diligence to prevent ille-
gal payment.’81
We have taken a c&sow look at the development of the concept of corporate
criminal liability. We will now proceed to examine the jurisdictional bases upon
; which national corporations can be indicted and convicted when illegal acts have
been taken by their agents or subsidiaries outside the boundary of national laws.
We will also look at the policy dilemma and the implications associated with the

assertion of such jurisdiction.

violation and did nothing to report or prevent the agent's violations of the law. See Streare
Tank Lines, Inc. v. United States, 330 F2d 719 (5th Cir. 1963). Also see Standard Oil Corp. v.
United States, 307.F.2d.120 (Sth Cir. 1962), rev'g. sub. nom., and United States v. Thompson
Pewell Drilling Corp., 196 F. Supp.571 (ND.Tex. 1961), which proved that where the offence
does not involvesmens rea, corporations may be held liable for crimes of strict Lability if these
are committed by an employee while acting in the course of his employment, whether or not
he intended to benefit the corporation. ,

780 See Law Reform Commission of Canada, Criminal Responsibility for Group Action, Id.,
at 24-28, For offences requiring mens rea, the U.S. federal courts do not recognize due dili-
gence as 2 defence. The fact that the actor gisobeyed corporate instructions in acting as he did ~
will not preveat his intent from being imputed to the-corporation. See United States v. Armour
& Ce, 168 F.2d 342 (3rd Cir.1948). The rationale is to prevent corporations that have violated
the law from shielding themselves from liability on the ground that they had exercised
sufficient care to prevent illegal activities from occurring.

781 Seth Maxwell, supra, foomote 757, at 450.

o

-197-



2. Jurisdictional Basis for Applying National Law

Under international law, the term “jurisdiction” generally refers to the state’s
power and authority to prescribe and enact rules of law that affect the legal
interests of its citizens.?82 However, the state’s jurisdiction under international law
depends upon the state’s interest, and-the nature and significance of such interest
depend on the nature of the transaction in question, and ‘on the persons who are
affected.”83 When en:cting laws, the state must have the lcgislaﬁvc power to do
580, because the court, to determine the extent of a particular statute, must be con-
vinced that the application is consistent with the principles of international law.78%
Congﬁ:cntly, it is a generally recognized principle that a state does not have the
tight to enact a criminal law that has extratefritorial reach,”85 because asserting
jurisdiction over conduct in the ambit of another country’s jurisdiction is an

infringement of the latter’s sovereignty and an impairment to its independence.786

'I'hc validity of any law and the exercise of jurisdiction’’ rest upon the

782 The U.S. Restatement (Second) of Conflict of Laws, Sec. 9 provides that where two
states have jurisdiction to prescribe and enforce rules of law, the rules they prescribe are re-
quired by international law to be in good faith, and they must moderate the exercise of their
enforcement jurisdiction in the light of such factors as:

(a) the vital national interests of each of the states,

(b) the extent and nature of the hardshxp that inconsistent enforcement action would impose
upon the persons involved,

(¢) the extent to which the required conduct is 1o take place in the temitory of the other state,

(d} the nationality of the persons involved, and

* (e) the extent to which enforcement by action of either state can reasonably be expected to
achieve compliance with the rules prescribed by that state,

See also D.P. O’Connell, International Law (1965), vol.2, at 655,

783 1d,, at 659.

784 Shelley O'Neill, supra, footnote 636, at 707.

785 The term "extraterritorial jurisdiction™ refers to “juridical power which exu:nds beyond

the physical limits of a particular state or country.” Black's Law Dictionary (5th edition, 1979),
at 528,

786 Shelley O’Neill, supra, footnote 636, at 710.

787 Shalom Kassan, ”Extrar.emxonal Jurisdiction in the Ancient World" (1935), 29 Am. J.
Inf'l L., 237-247.
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interpretation of three theories of legislative power and the assertion of jurisdiction
within international law.” The first recognized basis for jurisdiction under inter-
national law is nationality. It is generally accepted that in its sovereign power, a
state has the right to ph:scribc laws to control the conduct of its nationals wher-
ever such conduct occurs. The basis of this is personal jurisdiction, by which a
state court will rely on de facto power’s? over a pcrsor'l bearing state nationality,
whether a natural or a juristic person. A juristic person can be a corporation,
which, for the purpose of this jurisdictional basis, bears the nationality ‘of its incor-
porating state.7%0 A problem arises when this juristic person (the corporation) has
subsidiaries abroad, one or more of which has corm:ittcd an illegal act under the

law of its parent’s state of incorporadon. In such a case the exercise of a state’s

788 Sec generally Harvard research in International Law "Jurisdiction with Respect 1o
Crime.,” (Supp.1935), 29 Am. J. Ing'l. L., 435-447, at 445. The exercise of Jurisdicdonal power
in a manner inconsistent with international law or comity would trigger counter measures by
the country whose jurisdiction is being infringed upon, to protect its mational interest. This
takes the form of "blocking statutes,” which are enacted 1o impede the operation of foreign
law. For example, Canada’s Foreign Extraterritorial Measures Act(FEMA), S.C. 1984-85,
C.49, gives the Attorney General of Canada broad powers to restrict or prohibit the disclosure
of documents and data, and to forbid a foreign judgment to be recognized or enforced. In gen-
eral, the FEMA allows the government of Canada to respond to unacceptable claims of extra-
territorial jurisdiction by foreign governments and courts. Another example is the Trading In-
terests Act of Great Britain, which was enacied in March 1980. See generally M.J. Danaher,
"Antitrust Law: The Drawbacks and-Other Features of the United Kingdom Protection of
Trading Interests Acts™ (1980}, 12 Law & Pol'y. Int'l. Bus., 947-972, at 948.

789 Erik Nerep, Extraterritorial Control of Competition Under International Law (1983), vol.
1, at 4,

790 U.S. Restatement (Second) of Conflict of Laws (Supp. 1971) Sec. 41 states that

(@) a corporation’s incorporation in a state provides a fair and reasonable basis upon which to
base its amenability...;

«b)  incorporation in the state gives the state a basis for the exercise of personal jurisdiction over
the corporation in any action that may be brought against it;

Also Sec. 43 states:
A stawe has power to exercise judicial jurisdiction over a foreign corporation which has con-
sented to the exercise of such jurisdiction.

Sec. 44 states:

A state has power to exercise judicial jurisdiction over a foreign corporation which has au-
thotized an agent or 2 public official to accept service of process in actions brought against
the corporation in the state as to all courses of action to which the authority of the agent or
officizl to accept service extends.
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jurisdiction over its national abroad for acts committed in violation of its laws
would bcq limited by cons;idcration of international comity.”9! '

The second basis of jurisdiction is the territorial principle: A state has the
right to pmcribé rules of law attaching legal consequences to conduct occurring
within its territory, whether or not the effect of that conduct falls within that terri-
tory.”92 This principle was applied by the United States court in the case of Amer-
ican Banana Corp. v. United Fruit Corp.7%3 in 1909. The court held that the
Sherman Act (the major part of the American anti-trust law) did ng_t/apﬁly in this
case, because all the acts committed in furtherance of a conspiracy to restrain
trade occurred outside the territorial limit of the United States, and were not con-

sidered inviolation of the laws of the foreign countries.”>* However, today the

United States FCPA,”®5 as a statute directed at criminalizing illegal payments

abroad, is difficult to enforce because it involves acts that take place in another
state’s territory, which then raises the issue of extraterritorial application -and

enforcement of the 22t.79 The third basis of jurisdiction is the effect theory,

91 Shelley O’Neill, supra, footnote 636, at 711,
792 The territorial principle is set out in the U.S. Restatement (Second) of Foreign Relationg
Law, Sec. 17, as follows:
A state has jurisdiction to prescribe a rule of law

(a) auaching legal consequences to conduct that occurs within its territory, whether or not
such consequences are determined by the cffecubof the conduct outside the territory;
and '

(b) relating to a thing located, or a status or other interest localized, in its territory,
See 18 U.S.C. Sec. 17 (1965). '

793 American Banana Corp. v. United Fruit Corp., 213 US. 347 (1909) 29 5.Ct. 511, 53 L.
Ed. 826 (1909). At the defendant’s instigation, the Supreme Court of the United States affirmed
the dismissal of a complaint against the Costa Rican government for seizure of part of the
plaintff’s plantation. A senior Costa Rican official subsequently obtained title to the property
in an irregular ex parte judicial proceeding, and sold it to agents of the defendant, In the opin-
ion by the U.S. Supreme Court, the Sherman Act (under which the plaintiff sued) did not apply
o actions occurring outside the U.S, or involving sovereign acts that were lawful in the coun-
try in which they were performed, At 357-259,

794 1d., at 359.

™5 Pub. Law no. 95-213, Tit, 1, 91. Star. 1494(1977), Codified at 15. US.C. Secs. 78dd 1,
78dd 2, 78 FF. (Supp. 1, 1977). For full text of the act see Appendix No. II infra.
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. sometimes referred to as the objective territorial principle, which maintains that a
state has the power to prescribe rules of law relating to conduct occurring beyond
its territorial limit if that conduct has effects within the territory of the prescribing
state. This basis of jurisdiction was adopted by the Restatement (Second) of

A
Forcigtt-Relation Laws of the United States,””’ which emphasizes that jurisdiction

is limited to cases where:

(2) the conduct and the effect of the conduct are generally recognized as consti-

tuent elements of a crime or tort;
(b) the effect within the territory is substantial; and

(¢) the effect is a direct and foreseeable result of extraterritorial conduct. In
addition, the exercise is to be consistent with the generally recognized princi-
ples of justice. Under this theory of jurisdiction thc\ United States may seck
-to apply its own laws for conduct occurring outside its territorial limits, by
claiming subjcct’ matter jurisdiction when there is a direct or foreseeable
effect on U.S. commerce.”® This has been demonstrated by the holding of

the Second Circuit of the United States Court of Appeals in the case of

United States v. Aluminum Co. of America (ALCOA),” in which the appel-

late court recognized that the U.S. Congress has the power to attach liability

to persons for their conduct outside the United States. The court held that

796" In Canada, the Law Reform Commission of Canada, Working Paper no. 37, Extraterri-
torial Jurisdiction (1984}, at 8-9, emphasizes that the territorial principle should continue to be
the basis for the application of its criminal law, augmentad to a limited extent by other princi-
ples of public internatiogal law and international conventions. ‘

77 Sec. 18 (1965) of the U.S, Restatement (Second) of Foreign Relations Laws.

798 Kenneth R. Feinberg, "Economic Coercion and Economic Sanctions: The Expansion of
United States Extraterritorial Jurisdiction” (1981), 30 Am. U. LRev., 323-348, at 326-332.

99 United States v. Aluminum Corporation of America, 148 F24 416 (24 Cir. 1945). The
governn:ent alleged that an American company and 2 Canadian company conspired with Euro-
pean producers of aluminum ingots to impose quotas on imports into the United States. The
American tompany was absolvec, but the presiding judge held that the court had subject matter
jurisdiction over the Canadian company. 2
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the Sherman Act applied extraterritorially where conduct outside the United

States was intended to and did produce detrimental effects within the United

States. The court stated that .

... any s'riate may impose Ii'abilitics, even upon persons not within its

allegiance, for conduct outside its borders that has consequences within

its borders which the state reprehends; and these liabilities other states

will ordinarily recognize. 3% |

This e.ffcct basis for jurisdicn’on has been re fined by the Ninth Circuit Court
of ;\ppeal in the case of Timberlane Lumber Corp. v. Bank of America®0! which,
as the Alcoa case,392 has all the qualities necessary to set a precedent in the field
of foreign commerce by introducing the balance of interest approach test. The
facts in this c2se were that Timberlane, an American lumber.corporation entering
the Honduran market in seaxf:h of a Is'ou.rcc of lumEcr, brought suit against the
Bank of America an American corporation based in California and having a
wholly owned subsidiary ;)p-craring a branch in Honduras as well as égainst
several employees of the bank. The suit alleged that the latter conspired to
prevent Timberlane from milling lumber in Honduras and exporting it to the
United States, thereby helping to maintain control of the Honduran lumber export
business in the hands of a few individuals backed by the bank. The plaintiff
alleged that the defendant was restraining trade in violation of Secs. 1 and 2 of the
Sherman Act.803 All the activities, as the court founc-l, took place in Honduras.3%

These activities included inducing Honduran courts and authorities to issue court

800 1d ., ar 443, where upon cases were cited to support the "settled" principle of law as the
court saw it.

801 Timberlane Lumber Corp. v. Bank of America, N.T.& SA. 549 F.2d 597 (9th Cir. 1976).
802 {/nited States v. Aluminum Corporation of America, 148 F.2d 416 (2d Cir: 1945).

803 1d., at 597.

804 1d., at 604. 7
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orders crippling Timberlane’s operations, arresting and imprisoning Timberlane’s
manager in Honduras, and causing a com'pletc shutdown of Timbcrlang’s business
in Honduras.8%> The defendant argued that Timberlane's injuries resulted from
acts of the Honduran government in connection with the enforcement of a
disputed security ‘interest in a lumber :mll held by the bank, and could not be
reviewed under the act of state doctrine.8% The court, however, held that the act
of state doctrine does not require dismissal of an action when the activities in
question do not reflect official Hondhran policy nor threaten relations between the
. US. and Honduras.8%7 The court, in searching for the basis of jurisdiction,
analyzed and elaborated upon many of the commentaries in the doctrine as well as
the relevant casc laws, and reached the conclusion that the Sherman Act may
apply to activities of aliens as well as American citizens in other nations, but that
there comes a point at which the interests of the United States are too weak and
 the foreign harmony incentives for restraint are too strong to justify an extraterri-
torial assertion of jurisdiction.!™® The court went further t6 conclude that the
effect test as a basis for jurisdiction is incomplete because it fails to consider the
interests of other nations involved, and the full nature of the relationship between
foreign actors and the United States.3% The court introduced a tripartite analysis:

First, does the U.S. court have subject matter jurisdiction? Second, is the effect of

such a magnitude as to present a cognizable injury to the plaintiff? Finally, are -

the United States’ interests and concerns including the magnitude of the effect on
American foreign commerce sufficiently strong, vis-a-vis of other nations, to

Justify an assertion of extraterritorial jurisdiction over the conduct?.sw.'l’hc court

805 M

806 *d., at 605.

807 14, at 615. : - -
808 1d. at 609.

809 1d., at 612. * .

810 1d, a2 613.
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found that the first and second conditions were satisfied, but that the last was not,
and since no comprehensive analysis of the relative connections and interests of
Honduras and the United States was presented in the lower court, the case was

remanded without further inquiries.811 s

Seemingly, this balance of interest approach, reached by the United States
courts in trying to ‘accommodate the interests of foreign sovereigns, increased
awareness of the international implication of national laws for foreign businc;scs.
But it is no more satisfactory as a solution to the extraterritorial problcm than are
consultation procedures,812 because national courts tend t3 resolve disputes on the
basis of the immediate short term interests involved in a given case. This maKes

it difficult to perceive and weigh the interests and values of other nations in an

objective manner.813

8H 1d., at 615.
812 AV. Lowe, "The Problems of Extraterritorial Jurisdiction: Economic Sovereignty and
the Search for a Solution™ (1985} 34 Int'! &. Comp. L.Q., 724-746, at 732.

813 Harold G. Maier, "Extraterritorial Jurisdiction at a Cross Roads: An Intersection
Between Public and Private International Law™ (1982), 76 Am. J. Inf'! L., 280-320, at 317.
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3. Liability of MNCs for Dllegal Payments Made by'Their Subsidiaries
Abroad '

As we have seen, one of the traditional principles of asserting jurisdiction is
nationality, whereby underinternational law a state may punish the acts of its
nationals whether natural or juristic parsons wherever they are committed 814
Nevertheless, a problem arises when a corporation, as a juristic national, has
foreign subsidiaries, and one of those subsidiaries has committed an act prohibited
by the paren: corporation’s Iav{s. Thé questién i1s: Do the parent’s laws 'h_avc
extraterritorial reach to the subsidiaries?

No other country in the world has dealt with this question so thoroughly and
claimed so wide an application of its laws as the United States. Although most of
those claims and interests have centered on the enforcement of the U.S. anti-trust
and securities laws, many of the conclusions reached in these cases will have
analogous applications in other legal fields. The reaction outside of the United
States has been one of resentment and acute criticism. In the summer of 1982, the
extraterritorial application of the U.S. export control laws became the focal point
of an international dispute.815 Before that were the case of Societe Fruehauf v.

Massardy®16 and that of In re Uraniwm Ansitruse Litigation, Westinghouse Electric

814 See generally, supra. Chapter 6.2. :

815 The dispute arose on June 22, 1982, when the U.S. Department of Commerce, pursuant
to Sec. 6 of the Export Administration Act, Pub, Law no. 95-52, 91 Stat.235 (1977), amendad
Secs. 376.12, 385.2 of the Export Administration Regulations. The amendment implied an ex-
tension of U.S. controls on exports and re-exports of goods and technical data relating to oil
and gas exploration, exploitation, transmission and refinement, and was particularly aimed at
obstructing the progress of Soviet Union European pipeline construction. See generally Robert
S. Wayne, "Extraterritorial Application of the Export Administration Amendments of 1977"
(1978), 8 Ga. J. Inf'! & Comp. L., 741-761, and C.H.Peterson and A.G. Skol, "Export Control
Laws and Multi-national Enterprises™ (1977), 11 Inf'l Law., at 29.

816 Societe Fruehauf v, Massardy, Judgment of May 22, 1565, Cour d’Appel, Paris, [1965],
Recueil Dallaz Sirey, Jurisprudence 147, translated in 5 Jne'! Legal Materials, (1966), at 476,
In this case the U.S. sought to enforce The Trading with the Enemy Act, [Trading with the
Enemy Act of 1917, 50 US.C. App.Sec. 1 et seq. {1976)], against Fruehauf France, S.A., a
French subsidiary of an American corporation, because i the subsidiary had contracted to sell
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Corp. v. Rio Algom Lid317 in which the foreign states were outraged, and all
affected governments moved swiftly to block U.S. action, making the United

\
States’ extra territerial enforcement of its laws counterproductive 818

The subject of extraterritoriality has not been settled yet. The U.S. FCI;A‘819
has also recently been subject to some discussion, although it is limited to cor-
porations or any legal entities organized under Uniicd States 1aw,820 and any
"domestic concern” also defined to include all United States citdzens.82! It seem-
ingly does not extend to the conduct of foreign-based subsidiaries of United States
MNCs, or to corporations organized under foreign-law. However, the act may
have extraterritorial consequences in the case where an MNC’s subsidiary has
made illcgal payments that ultimately have some benefit for the parent corpora-
tion.8%2 For example, an MNC’s foreign subsidiary might pay a bribe to a foreign
official in connection with a deal between the subsidiary and the official’s govern-
ment, but later the parent might also gain a2 major contract with the ofﬁcial’s

government through its subsidiary, and the circumstances suggest that such a deal

and deliver goods made in France to the People’s Republic of China. Fearing prosecution, the
American parent corporation ordered its French subsidiary to suspend the performance of the
contract upon the request of the U.S. government. The board of directors of the French subsi-
diary succeeded in instituting Litigatiopn in the French court that resulted in the appointment of
an administrator to head the FrenchAubsidiary for three months, in order to preform the con-
tract. The U.S. perceived the activities of the subsidiary as an American entity, but the French
viewed the activities as subject to their own jurisdiction.

817 In re Uranium Antitrust Litigation, Westinghouse Electric Corp. v. Rio Algom Lid., 617
F.2d 1248(7th Cir. 1980).

818 Canada, Great Britain and Australiz moved to enmact laws to block the operation of
American law. See generally supra, footnote 788 and accompanying text. Also ses Robert R.
Merhige, Jr, "The Westinghouse Uranium Case: Problems Encountered in Seeking Foreign
Discovery and Evidence™ (1979), 13 /nf'l Law., 19-26. Also see Jeffrey L. Wood and Victor M.
Carrera, "The International Uranium Cartel: Litigation and Legal Implications™ (1979), 14 Tex.
Int'l L., 59-114, at 92-100.

819 Pub. Law. no. 95-213, Tit. I, 91 Star. 1494(1977). (codified at 15.U.S.C. Secs. 78dd 1,
78dd 2, 78 FF (Supp. L. 1977). For the full text of the act see Appendix No. I infra.

820 15 US.C. Sec. 78dd 2(d)(b) (1977).

821 15 US.C. Set. 78dd 2(d)(a) (1977).

822 David C. Gustman, "The Foreign Corrupt Practices Act of 1977: A Transactional
Analysis”(1979), 13 J. Inf'l L. & Econ., 367-401, at 393.
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would not have been possible had the subsidiary not bribed the official previously.
In this case, it is presumed that the parent had sufficient knowledge of the bribe
and its ultimate purpose. The liability under ﬁ1c act may also extend to illegal
payments made by a joint venture or a pﬁ:}nc contractor.323 Moreover, the act may
apply to a United States citizen who sets up a foréign corporation and makes ille-
gal payment.5%4 The act requires an MNC, as a parent co;'poration, to closely
oversee the accoﬁnting practices of its foreign subsidiaries, thus curtailing illegal
payment.52 Punishment under the act will extend to the parent corporation when
any one of its officials had knowledge, whether actual or constructive, gf the pay-
ment; the concepts of conspiracy and ;f aiding and a betting can be utilized to
prosecute the participants to prevent the parent’s officials from using the subsidi-
ary as a conduit for illegal payments.826 Finally, the act imposes liability upon the
U.S. parent corporation if it has constructive knowledge or "reason to Imow"ém
that its subsidiaries made illegal payments to foreign officials. Such constructive
knowledge can be inferred from the circumstances. For example, if the subsidiary
" spent a sum of money far beyond the original cstimau:,lor used fictitious invoices
to cover up the real disbursements of the money and its recipient or to withdraw a
large sum of cash for a questionable purpose, then the parent corporation may be

prosecuted for having reason to know the violation of the act.828

823 william C. George supra, footote 729, at 62, note 15.

824 Jeffrey J. Hamilton, "The Foreign Corrupt Practices Act of 1977: A Solution or a Prob-
lem?"(1981), 11 Calif. W. In'f LJ., 111-139, at 120, Although Sec. 104 of the FCPA (7844
2(d)d) is limited to companies organized under U.S. law, either federal or state, the definition
of the term "domestic concern”(78dd 2(d)(a) to include U.S. citizens when crganized and own-
ing companies in foreign states gives the act extraterritorial reach. An example of this situa-
ton is the civil injunction in the United States v. Carver, Cir. No. 79-1768 (S.D. Fla, filed
April 9, 1979). See Richard Shine, "Enforcement of the FCPA by the Department Justice™
(1982-83), 9 Syracuse J. Ini'l & Com., 283-300.

825 15 US.C., Sec. 78m(b)(2) (Supp. L. 1977). See also supra. Chapter 5.3.B.

826 Morton A. Pierce, "The Foreign Corrupt Practices Act of 1977" (1980) 8 Ins'l Bus. Law.,
13-18, 16. :

827 15 US.C. Sec. 78dd (a)(3).

%28 Jennifer L. Miller, "Accounting for Corporate Misconduct Abroad: The Foreign Corrupt
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‘ Hov.;cvcr, despite the act's efforts to cﬁcompass every attempt to circumvent
its application, MNCs still find ways to pay bribes ﬁm loopholes aﬁd excep-
‘tions to the act8?% This renders the FCPA problematic as a unilateral criminal
pfohibiﬁon,,for it is not accomplishing the elimination of international payoffs and
thus becomes ineffective in the absence of multinational efforts to curb corruption

in international business.

Practices Act of 1977" (1979) 12 Cornell Inr'l LJ., 293-307, at 304.
82% See Shelley O"Neill, supra, foomote 636, at 719.
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4. Liability of MNCs for Illegal Payments Made by Their Agents Abroad

As mentioned earlier, éorporations cannot shield themselves from liability
merely by taking the convenient path of imputing the committing of illegal acts to
their employees or agents. It is now a precedent that common law couﬁs will
impose liability upon a corporation for 'the illegal act of its agent when the agent
has committed the act within th'; scope of his employment, or when the act
appears to be within his ::1u\:1'n:>ri‘ty.830 Even if there is doubt about the agent’s
authority, the corporation may nevertheless be considered to have ratified the
agent’s illegal activity, and thus to have full responsibility for it,33! because when
a corporation accepts the benefit of an agent’s employment, it places itself in the
position of upholding the agent’s authority.832 Liability is attached to a corpora-
tion for the acts of its agent, ever though the agent has violated express instruc-

tions and policy not to commit illegal acts,®33 and even when corporate officers

took reasonable and utmost care to prevent violations of the Iaw,834 so long as the

agent was acting for the benefit of and/or on behalf of the corporation. This tradi-

tional principle of agency law applies when an MNC agent abroad makes illegal

payment in violation of the express policy of the corporation not to do 50.835 The |

830 Denis Houptly and Nancy L. Rider, "The Proposed Federal Criminal Code and Whire
Collar Crime"(1979) 47 Geo. Wash. L. Rev., 523-549, at 530.

831 Joseph E. Claxton, "Agency and Business Associations” (1974), 26 Mercer L. Rev., 21-
43, at 30.

82 Builders Homes of Georgia, Inc. v. Wallace Pump & Supply Corp., 197 SE. 2d 839
(1973).
© 833 United States v. Cadillac Overall Supply Corp., 568 F.2d 1078, 1090 (5th Cir. 1978);
United States v. Hilton Hotels Corp., 467 F2d 1000, 1004 (Sth Cir. 1972), Cert denied, 409
U.S. 1125 (1973). Congress may constitutionally impose criminal liability upon a business en-
tity for acts or omissions of its agents within the scope of their employment, and such lability
mzy attach without proof that the conduci was within the agent’s actual authority, even though
it may have been contrary to express instructions.
83 United States v. A & P Trucking Corp., 358 U.S. 121, 125-26 (1958). Offences commit-
ted by corporate agents generally inculpate the corporation. _
835 David C. Gustman, "Questionable and Ilegal Payments by American Corporations”
(1981), 19 Am. Bus.L.J., 67-74, 146-152, at 149,
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reason for this strict liability is to prevent MNCs from faﬁing to supervise their
A

agents’ behaviour abroad 836 J
Notwithstanding this general principle of ageney law, the question remains

whether the United States FCPA confers ex itorial jurisdiction . over the
actions of MNC agents overseas, and to what extent the interpretation of its provi-
sions will give rise to strict lability for every illegal payment made by these
agents. We should be aware that express authorization by MNCs to their ageﬁts
to make illegal payments to foreign officials is unlikely, and because the majbr:
purpose of the FCPA is to encourage MNCs to be more responsible and to try to
prevent the illegal conduct of their agents, accountability must-bc established on
the basis of secondary liability.837 However, legal commentators following the
legislative .history of the FCPA find it difficult to determine whether an MNC is
liable for the act of its agent when it had not authorized the agent’s actior; nor
issued a directive to its agent to make an illegal payment838 A broading of super-
vision by MNCs over the activities and pfabticcs of their agents abroad would no
doubt be of great benefit in assisting MNCs against charges that they had
kmowledge, whether actual or constructive, and therefore complicity in making the
illegal payment.$39

Although the FCPA does not explicitly confer cz‘m'atcrritorial jurisdiction for
the act of an MNC agent, and not withstanding the fact that so far there has been
~no judicial interpretation of it; provision,340 it appears from the l'anguagc of the

act that it has an extraterritorial reach over the activities of MNCs and their

86 David C. Gustman, supra, footote 822, at 385.
57 Jennifer L. Miller, supra, footnote 828, at 301.
¥8 pavid C. Gustman, supra, footote 835, at 148,
839 1d., ar 149.

10 Thig,
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agents. The act prohibits U.S. MNCs and other domestic concerns and their
agents from making use of the mails or any other instrumentalities of"interstate
commerce in furtherance” of making "corrupt payment."84! The term "intcrstatci_
commerce” is broadly defined to include "trade, commerce, u-anspc;rtation Br com-
munication amoﬁg the severzl states or between a foreign country and any state, or

between any state and any place or ship outside thereof."%42 According to this

broad definition, as one comm'cntator” observes, the SEC would be able to

activities thut the act is intended to .prevent3*3 The jurisdictional purpose is
satisfied to allow prosecution even if the illegal payment was made wholly outside
the U.S. by the agent of an MNC, for example through a-uansfcr of money to the
agent. 344 However, in view of the fact that the FCPA conditions the liability with
"knowing" or having "reason to know"that all or part of thepayment will be
passed on to bribe a foreign official, the court when presented with such a case
would adhere to "the reason to know" test before rendering judgment against an
MNC for the act of its agent.845 Although the phrase "reason to know'is not
specifically defined in the act, the conclusion of MNC liability for having reason
to know would depend upon the common sense of an ordinary man who may infer
from the facts or circumstances surrounding the payment that part of the payment

. -
made by the MNC to its agent as fee or commission is to be passed on as a bribe

841 15 U.S.C. Sec. 78dd 2 (Supp. I, 1977).

842 15 U.S.C. Sec. 78dd 2(d)(3) Supp. ], 1977).

843 Notes, "American Adjudication of Transnational Securities Fraud® (1975-76), 89 Harv.
L. Rev., 553-572.

844 David C. Gustman, supra. foomote 835, at 148.

845 Dayid C. Gustman, supra, footnote 822, at 386. The "reason to know" increases the po-
tential Lability of an MNC for an act of illegal payment committed by its agent or any closely
affiliated third party, regardless of whether the company was able to control the agent’s activi-

ties, especially since the court has not yet interpreted such language. See Bartley A. Brennmm,

supra, footote 728, at 63. s

Cay
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to a foreign official #46 The “"reason to know™ test requires that an MNC investi-
gate its agents’ past employment and rcﬁutation in representing and conductin_g
business abroad.$47 This stringent requirement is a sensible interpretation of Sec.
102 of the act,®8 aimed at preventing MNCs from "looking the other way" in
regard to questionable activities of their agchs.849 This presumption of knowledge
can be imputed to an. MNC for the act of its agent even though the MNC has
acquired a written agreement in which the agent has pledged not to bribe foreign
officials in the conduct of the company’s business. An exception to this would be
when other affirmative action was taken, such as the submission of the proposed
sale or contract and the representation of the agent for review and approval by

authorities of the U.S. Department of Justice.850

846 Morton A. Pierce, supra, foomote 8§26, at 16. One legal commentator maintains that the
"reason to know" standard suggests that the issuer cannot ignore "red flags” that would lead the
reasonable person to believe something may be amiss... The failure to investigate in the pres-
ence of danger signs should suffice to establish.. liabiliry..." See Wallace Timmeny, "SEC En-
forcement of the Foreign Corrupt Practices Act” (1979), 2 Loy. LA. Int'l & Comp. L Ann., 25-
46, at 31. In addition, MNCs should infer that any excessive fees or commissions would be
taken as a sign of complicity in illegal payment. To avoid such accusations they should tike

necessary precautions to ensure that these practices do not go on. However, other commenta-
" tors have refuted this argument by stating that MNCs do not "violate the FCPA merely by
transferring something of value with constructive knowledge that the recipient will use it to
make a prohibited payment; the company must also act with a corrupt intent.” See Gary M.
Elden and Mark S.Sableman, "Negligence Is Not Corruption: The Scienter Requirement of the
Foreign Corrupt Practices Act™(1980-81), 49 Geo. Wash. L. Rev., 819-842, at 828,

87 David C. Gustman, supra. foomote 822, at 388. &
8438 15 US.C. Sec. 78m(b) (Supp. L. 1977). S

843 Jennifer L. Miller, supra, footnote 828, at 302.
80 william C. George, supra, foomote 729, at 77.
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5. Political Reality and Judicial Restraint with Regard to Exercise and

Enforcement of National Sanctions

International law, which governs relations among nations, is founded on the
principles-of sovereign right and equality among nations, which then mandates that
one sovereign stafc may not exercise its power in any form in the territory of
another. This was affirmed by the Permanent Court of International Justice in the
S.S. Lotus case,%%! when it concluded that the assertion by a sovereign state of
extraterritorial jurisdiction over acts that took place in another state will most cer-
tainly undermine these principals and will antagonize and infringe upon the other
sovereignty. Furthermore, when 2 nation commits itself to a certain philosophy by
enacting laws criminalizing and punishing acts outside its territorial limit, it shall
not ignore the political reality of 'today’s business world. In enforcing such laws
its judicial organ shall exercise such restraint as to effectuate international
cooperation and clévatc respect for sovereignty and international comity, v:rhich

has been defined by the common law court as a body of rules that reflects:

-..the recognition which one nation allows within its territory to the leg-
islative, executive or judicial acts of another nation, having due regard
-both to international duty and convenience, and to the rights of its own

citizens or of other persons who are under the protection of its laws. 852

The application of national law to MNC activities in another state may be
perceived as particularly intrusive upon that state’s sovereignty. The reaction was

well and eloquently stated by Lord Viscount Dilhorn:

For many years now the United States has sought to exercise jurisdic-

851 §.5. Lotus (France v. Turkey), 1927 P.C:1] Reports, Series A. No. 10.
82 Hilton v. Gugat, 159 U.S. 113, 164 (1895).
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tion over forcigners in respect to acts done outside the jurisdiction of
* that country. This is not in accordance with international law and has
led to legislation on the part of other states, including the United King-
dom, designated to protect their nationals from criminal proceedings in
foreign courts, where the claims to jurisdiction by those courts are

excessive and constitute an invasion of sovereignty...853

It is evident that, when the nan'or;al law, such as the FCPA, prohibits illegal
payments by MNCs, it may in some situations have extraterritorial reach that
amounts to. indirect infringement on the sovereignty of the country where the ille-
gal payment is made, and may consider itself as having priority to regulate illegal
payments and bribery within its jurisdiction.%* There is also the situation where
the subsidiaries made illegal payments and there are documents and records that
can prove that the parent company knew or had reason to know of the payrment.
The U.S. court would have no problem if the parent corporation has possession of
the document and records to be produced as evidence in the trial. But 2 problem
arises when the subsidiary has possession of the documents, and the U.S. court has
no pérsonal jurisdiction to compel their production.’55 The U.S. court would have

to issue a rogatory letter836 secking the assistance of a foreign sovereign legal

853 Rio Tinto Zinc Corp. v. Westinghouse Elec. Corp. (1978) 1 All E. Rep. 434, at 464
(HL.).

854 Shelley O’Neill, supra, footnote 636, at 712.

855 It has been proven that any attempt involving the use by U.S. federal agencies of the
compulsory process to force production of evidence situated in foreign jurisdictions will be
directly challenged by the executive and judicial authority of the foreign state. Such challenge
may take the form of political protest to the U.S. or the enactment of blocking statutes to pro-
tect against unwarranted unilateral application of U.S. extraterritorial law. An example of
Canadian blocking statutes is the Foreign Extraterritorial Measures Act, proclaimed on Febru-
ary 14, 1985. See supra, foomote 788 and accompanying text For more discussion of this sub-
ject, see A.V. Lowe, "Blocking Extraterritorial Jurisdiction: The British Protection of Trading
Interests Act of 1980" (1981), 75 Am. J. Int'l L., 275-282. Also see Sidney S. Rosdeitcher,
"Foreign Blocking Statutes and U.S. Discovery: A Conflict of National Policies™ (1583-84), 16
NY.UJ. Intl L. & Pol., 1061-1074.

856 A rogatory letter is a request to assist the administration of justice, issued by a court in
~ one country to a court in another country, usually through diplomatic channels. See G.M.
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system to compel production of such documents, based on the principle of
cooperation and international comity.357 Inherent in international comity is
reciprocal assistance among nations, but this does not compel testimony or produc-

tion of incriminating documents in breach of the law and the public policy of the

sovereign state.858 .

United States action to assert juﬁsdiction and enact law that govern conduct
occurring in an other country and under the domain of its law certainly offends
this principle of international comity.359 However, practical adjudication of the
violation of national law prohibiting illegal payments abroad may I.:c hard to
achieve, becaus’e the application of national law to illegal activities by MNCs out-
side the adjudicating state’s borders would depend on judicial:\analysis of the
extent to which a foreign government official’s conduct is a sovereign act.3%0 This
act of state may be employed by the maker of the illegal paj/m::nt as a defence,

~ along with the defence of sovereign compulsion to make illegal payments, as we

will see in the following analysis.

Whiteman, Digesr of International law, {1968), at 204.

87 For discussion of this subject see Harry Leroy James, "International Judicial Assistance:
Procedural Chaos and Program for Reform” (1953), 62 Yale LJ., 515-562.

88 £ C. Lashbrooke, Jr., supra, footmote 608, at 238.
859 Shelley O’Neill, supra. foomote 636, at 711.

80 Chitles R. McManis, "Questionable Corporate Payment Abroad: An Antitrust Ap-
proach” (1976), 86 Yale LJ., 215-238, at 233.
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A. The Sovereign Compulsion Defence

.The sovereign compulsion defence is a judicial cri-:ation, as is the act of state
‘doctrine defence.861 We shall be cognizant of the fact that although . the two

defences are similar, they have different doctrinal underpinnings.862

Because the sovereign compulsion defence is used to evade prosecution for
violating local law, the complex issue of causation is always raised. Courts permit
only a narrow use of the defence, particularly in illegal payment issues.863 For the
defence to be valid, it has to be established :hat the violation of national law
clearly was compelled, rather than permitted or encouraged by foreign officials, 864
and furthermore that the conduct took place within the territory of the -foreign
sovereign that instigated or ordered the law violation by the MNC.865 Under U.S.

law, compulsion is accepted as™a defence only if four conditions are met:

(@) the compulsion order was lawful under the legal system of the issuing
government;

(b) the government issued t.‘hc order in a sovereign rather than a comrﬁcrcial
.capacity;

(c) the order was directed only at conduct within the border of the compelling

government, and

81 See Sigmund Timberg, "Sovereign Immunity and Act of State Defences: Transnational
Boycotts and Economic Coercion® (1976), 55 Tex. L. Rev., 37, at 20. ~

852 The distinction between these doctrines has been recognized recently by the Deputy As-
sistant Atomey General of the United States in téstimony before the U.S. Congress Sub com-
mittee on International Economic Policy of the House Committee on International Relations, 5
Trade Reg. Rep. #50, 238, ar 55.

863 Charles R. McManis, supra, footnote 860, at 232. .

864 Contirental Ore Corp. v. Union Carbide &Carbon Cop.. 370 U.S. 690, 707 (1962).

85 United States v. Watchmaker of Switzerland Informatior. Center, Inc., [1963] Trade. Reg.
Rep. (CCH)No. 70, 600 (SD.N.Y. 1962); modified, [1965] Trade. Reg. Rep. (CCH) No. 71,
352 (SDN.Y. 1965). = -
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(d) the order was not induced by the private party claiming the dt:_f:.::ncc:.s‘56

It is important to mention that the basic policy on which the defence of
sovereign compulsion rests is fairness to the coerced party.567 Accordingly, for an
MNC to avail itself of the defence of sovereign compulsion, it must be evident
that the foreign government or official acted essentially to coerce the violation of
the law, otherwise ihe defendant MNC could have legally refused to accede to the
foreign official’s request for illegal playme,m.868 One legal commentator has sug-
gested that there should not be svch an emphasis on the requirement of a govern-
ment decree on participation ;m the payments for an MNC to invoke the defence
of sovereign compulsion in the case of illegal payment. He mailltains: "The
litmus test of the Jefence should be the degree of the compulsion, not the form of
the compulsion, [because] from the perspective of the company, it makes little
differcnce whether pressure is exerted by formal decree or statute or by some
informal customary practice."86° Regardless of what the commentators believe, the
courts always tend to narrow the application of the sovereign compulsion
defence®70 1o the point where for the defence to operate there must be evidence

that foreign law compelled the defendant (the MNC) to violate the FCPA or any

other law relevant to the transaction.871

866 See James R. Atwood and Kingman Brewster, Antitrust and American Business Abroad,
vol. 1 (2ndedition, 1981), at 268, Chapter 8.14.

87 Notes, "Extraterritoriality: Antitrust Law Development of the Defence of Sovereign
Compulsion"(1971), 69 Mich. L. Rev., §88-913, at 892,

88 Though the defence of sovereign compulsion is recognized when the party invoking it
was conforming 0 a statute or decree, "the law is less clear in regard to conduct which is re-
quested or induced by foreign officials.” See Joel Davidow, "Antitrust, Foreign Policy, and
International Buying Cooperation”(1974-75), 84 Yale L.J., 268-292, at 282.

89 Gerald T. McLaughlin, supra, footmote 610, at 1107.

870 Sabre Shipping Corp. v. American Presidential Lines, Ltd., 285 F. Supp. 949 (SDN.Y.
1968);Cerv denied, 407 F2d 123 (2nd Cir.), Cert denied, 395 U.S. 922 (1965).

571 See Sigmund Timberg, supra, footnote 861, at 23.
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Examples of relevant dicta are found in cases involving thé. violations by cor-
porations of American antitrust law as a result of foreign sovereign compulsion.
One example is the case of Continental Ore Cov. Union Carbide & Chemical
Co.872 which involved acts in Canada by the Canadian subsidiary of a U.S. com-
pany. The charge was that the parent company (Union Carbide) had conspired
with its Canadian subsidiary, (Electro Metallurgical Company of Canada, Ltd., or
Electro Met), to monopolize vanadium production and sales in Canada873 The
plaintiff, Continental Ore, alleged that it, among others, had been eliminated from
the vanadium business.as a consequence of Union Carbide’s restrictive practices in
Canada. Electro Methad been appointed by the C-a.:.tadian government as the
exclusive agent of vanadium in Canada. Consideri \_g/ the involvement of the
Canadian government, the question that arose was whether the acts of the Cana-
dian subsidiary (which were attributed to its parent, Union Carbide) were shielded
from the reach of the American antitrust law, namely, the Sherman Act. The
United Sti}tcs Supreme ’Court held that Electro Met was not excused from refusing
_to deal with Continental Ore, an American Corporation that sold vanadium, simply

because it was
...acting in a manner permitted by Canadian law...87%

. Y
The court found no indication of involvement by any Canadian official in directing
or ordering the cease of purchases from Continental; so Electro Met, though an

agent of a foreign govcrnmcnt, was acting on its own, without official approval.

The court therefore d1d not permit the. sovereign compulsion defence.875 Some

872 Continensal Ore Co v. Union Carbide &Chemical Corp., 370 U.S. 690, 82 S. Ct. 1404,
8 L. Ed.(2d) 777 (1962)"

873 Vanadium s a rare metal used in producing a tough and durable steel alloy.

874 Continental Ore Co. v. Union Carbide &Chemical Corp., 730 U.S. 650 (1962), at 706-
707.

875 Ihid.
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legal commentators have inferred from this that if there had been an actual order
c} involvement by the Canadian govcrmﬁcnr, the court would havF reached a
' different conclusion.876 Conérumﬂy, however, underlying the sovcrcfgn compul-
sion defence is the-balance of the international comity interest.377 The court may
not admit this dcfcncé if the foreign government action is of a commercial nature -

rather than one pertaining to the performance of a government function.878

It follows that MNCs are not able to invoke the sovereign compulsion
defence merely for having acceded to an official’s request for a bribe, because for
‘Lhe defence to operate there must be evidence that the MNC was compelled to
violate its national law and pay a bribe. A case in point was the antitrust acu’oq
of United States v. Warchmakers of Switzerland Informarion Center, Inc.8379 The
Swiss government had, strange encouraged Swiss watch firms and trade associa-
tions to execute and participate in an international agreement to limit exports of
Swiss watch parts to the U.S., as well as to restrict United States export of compa-
tible parts to the Swiss market in other countries.880 The complaint was filed in

New York against several American and Swiss manufacturers for conspiracy and

876 Robert C. Barnard, "Extra Territoriality and Antitrust Law in the United States” (1963),
No. 6 Supp. Inf'l & Comp. L.Q., 95-116, at 104; Anthony W. Graziano, Jr., "Foreign Govemn-
mental Compulsion as a Defence in United States Antitrust Law” {1967, 7 VaJ. Inf'l L., No.
21, 100-145, at 136-137; Wilbur L.Fugate, "Antitrust Jurisdiction and. Foreign Sovereignty"
(1962), 49 Va. L. Rev., 925-937, at 934. Also see Pierre Vogelenzang, "Foreign Sovereign
Compulsion in American Antitrust Law” (1980), 33 Stan.L. Rev.. 131-153, at 142-150.

S77 Douglas E. Rosenthal, "Sovereign Compulsion Defence in Antitrust Litigation: New
Life for the Act of State Doctrine?” (1978), 72 Am. Soc'y Int’l L. Proc., 97-118, at 117.

$78 Donald I. Baker, "Antitrust Remedies Against Government Inspired Boycotts, Shortages,
and Squeezes: Wanderings on the Road to Mecca™ (1976), 61 Cornell LRev., 911-949, at 927.

878 United States v. Watchmakers of Switzerland Information Center, Inc., [1963) Trade
Case no. 77, at 414 (SD.N.Y. 1963). The original complaint was filed in October, 1954, Is-
sues regarding personal jurisdiction were argued in United States v. Watchmakers of Switzer-
land Information Center, Inc., 133 F. Supp. 4XS.D.N.Y., 1955), re argument denied, 134 F,
Supp. 710(S.D.N.Y., 1955).

880 The case was subsequently dismissed as regards some defendants, while others signed a
consent -lecree. For more discussion and background of the case, see G. Winthrop Haight,
"The Swiss Watch” in Common Market and American Antitrust: Overlap and Conflict (1970),
at 311-363.
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restraint of trade in violation of the American anti-trust law. The court, neverthe-
less, found that the Swiss government’s approval of the an'angcménts did not
shelter the Swiss defendants from antitrust liability, because Swiss law had not
required. that participation.3%1 The court held that the defendants were liable for
their participation in the convention, which resulted in_ the restrictive practices,
even though such practices were permitted under Swiss 1%.{\;.:.332 The presiding
Jjudge distinguished this case from the situation where a foreign government com-
pels a business to engage in activities that violate American laws by saying that:
if, of course, the defendants’ activities had been required by Swiss

law, this court could indeed do nothing...383*

-

Sccm.ii'zgly, in both cases that we have just presented, the courts indicated in dicta
that sovereign compulsion may immurize MNCs from liability for violation of
' national law. This was also bome out by the court holding in Inter-american
Refining Corp. v. Te.xaco Maracaibo, Inc 834 in which the court recognized that
compulsion by a foreign government can justify the corporation’s violation of
national law and shield it from Hability.885 The rationale stems from the fact that
when a foreign nation compels a corporation to follow certain patterns of trade
practice in conducting business in that country, the act becomes in effect not the
act of the corporation accused of violating nation al law, but of the foreign

sovereign where the corporation operates and is compelled to act according to

81 United States v. Watchmakers of Switzerland Information Center, Inc., [1963], Trade
Cases #77, at 426. The core of the conspiracy was the collective convention, a private agree-
ment among associations of Swiss Manufacturers and some individual American manufacturers,
One of the purposes of the convention was to regulate the flow of Swiss watch parts to the
American market.

882 1d., at 456.

883 Ihid

884 Inter-american Refining Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291 (D. Del. -
1970).

835 1d., at 1298.
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those patterns.886 The court held that:

It requires no precedent, however, to acknowledge that sovercignty
includes the right to regulate commerce within the naton. When a
nation compels a trade practice, firms then have no choice but to obey.

Acts of business become effectively acts of the sovcmign.887

Although several legal writers accept this conclusion, which effectively
excuses the corporation from liability for violating national law,388 others consider
the Inter-armerican case wrongly decided on the ground that the foreign sovereign
decree compelling the corporation to act in violation of national law was not car-
ried out in the sovereign’s tcrn'tdry but was taking place wholly in the territory of

the United States.589-

Finally, in the recent case of Associated Radio Serv. Co. v. Page Airw&ys,

Inc 390 the court affirmed a jury verdict for the plaindff, finding that the defen-
dants had restrained -and monopolized trade, including export trade, in avionics for
a particular type of business aircraft. Part of the claim was based on evidence that
the defendants had bribed foreign government officials to secure their
govemnment’s busiﬁés's. In an instruction approved by the court of appeal for the
Fifth Circuit, the jury wa; ‘informed that it could find a foreign govemnment com-

- pulsion defence if:

-

836 Gerald T. McLaughlin, supra, foomote 610, at 1105. .

887 Inter-american Refining Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291 (D. Del.
1970), at 1298. :

888 See Wilbur L. Fugate, Foreign Commerce and Antitrust Law, (2d ed., 1973), at 80.
_Also see Robert C. Bamnard, supra, foomote 876, at 103.

889 See Douglas E. Rosenthal, Antitrust Jurisdiction and the Activities of Foreign Govem-
ment, Department of Justice press release, at 8 (January 29, 1976) (address before the World
Trade Institute, New York City). The writer acquired a photostat copy of the speech from Pro-
fessor Jonathan Fried during the course in Intermational Economic Law in which the writer was

enrolled at the University of Ottawa, Ottawa, Canada. -

890 Associated Radio Serv. Co. v. Page Airways, Inc., 624 F. 2d 1342 (5th Cir. 1980).
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-.the "foreign bribe" is a cost of doing business in the particular coun-
try and failure to make the payment results in the competitor mcwtably

losing the business.89!

Notwit.hstanding the dicta in the cases that we have just discussed in relation

to the validity of the defence of sovereign compulsion, courts may be reluctant o -

allow sovereign compulsion in its widest application, because the acceptance of
illegal payments.is not considered to be an act of staté; and is outside the realm of
official conduct. So, allov;ing suc'h a defence protects MNCs from violating
national law, thus inducing such conduct by foreign officials even though it is
against the law of their country.892 Therefore, illegal payment cases seem to fall

outside the protcciivc scope of this defence.

591 1d., at 1360." Note no. 27 in the judge’s instructions to the jury.
892 Joel Davidow, supra, footnote 868, at 284.
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B. The Act of State Doctrine Defence

Generally, when a national court contemplates an action by a sovereign state,
attention i; inevitably focﬁscd on-the act of state doctrine as developed by the
American courts, which have undeniably contributed greatly to the dzvelopment of
the commo_ﬁ law system.893 This approach ‘has also been recognized by other
major common law countries such as Great Britain %4 Australia and Canada 895
The essence of this doctrine is r.hat national courts will not pass judgment upon
the validity qf the acts abroad of a recognized foreign sovereign state effected in
or by virtue of the sovereignty capacity. This is distinct from the sovereign
immunity doctrine in that the latter exempts a party from suit by virtue of its sta-

n;tes, while the act of state doctrine is an application of the conflict of law princi-
ple.8%6 X \'
This doctrine was ﬁrst enunciated by the U.S. Supreme court in the Underhill -
v. Hernandez case3®’ The court held that the judiciary could not inquire into the
' legality of an action taken by a Venezuelanleader whose government was later
rccégﬁizéd by the U.S,, stating that:
Every sovereign state is bound to respect the independence of every

other sovereign state, and -the courts of one country will not sit in

893 There have been voluminous commentaries on the act of state doctrine. For examples of
recent writing, see Peter A. Longa, "Limiting the Act of State Doctrine: A Legislative Initia-
tive” (1982), 23 Va. Juns'l L., 103-133; Brian S. Fraser, "Adjudicating Acts of State in Suits
Against Foreign Sovereigns: A Political Question Analysis” (1983), 51 Fordham L Rev., 722-
746. -

%94 English courts have followed the American approach by recognizing the act of state doc-
trine Halsbury's Laws of England (1977), vol. 18, at 793,

895 "In relation to Australia in general and the Trade Practice Act of 1974 in particular,
every reason and logic and policy would seem to compel adoption of the U.S. approach.” See - -
Graham R. Taylor, "The Extratemritoriality of the Australian Antitrust Law"(1979), 13 J. Ins'l
L. & Econ., 273-310, at 307.

896 Sev Halsbury's Laws of England (1977), vol.18, at 793.

87 Underhill v. Hernandez, 163 U.S. 250 (1897). :

-223-



judgement on the acts ofsthe government of another done within its o;.vn
' {m.itory_sgs A '

Since this case, the courts have consistently refrained from -adjudicating
issues that involve the actions of a foreign sovereign.8%° This absolute abstention
has been modcrz;tcd by the balancing approach test to determine whether applica-
tion of the doctrine is a;:rpr‘opria.te..9'00 In spite of this reformulation of the act of
state docu'ir;c, most courts i:rudcntly limit their role, and refrain from interfering in
issues that would provoke foreign policy problems, and have upheld the doctrine
in several recent cases.50! For example, in Occidental Petroleum v. Buttes Gas
and Qil Co.9%2 the court adhered to the view that a national court shall not pass

judgment upon the acts of another sovereign in its own territory. The case was a
898 1d., at 252. ™ :

899 See, for example, Ricaud v. American Metal Co., 246 U.S. 304, 309 (1918) (court will
not inquire into the legality of a sovereign’s act committed within its boundaries); QOetjen v.
Ceniral Leather Co., 246 U.S. 297, 303-04 (1918) (act of state doctrine helps preserve amica-
ble relatons between governments and peace among nations); American Banana Co. v. United
Fruit Corp., 213 U.S. 347, 352 (1909) (act of state doctrine compelled by comity of nations
and sovereign authority).

0 In Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). This suit related to the
Cuban government's expropriation of the assets of an American owned corporation in Cuba.’
The court, after discussing the separarion of power and the U.S. constitution, and whether hear- .
ing cases involving foreign sovereign acts would interfere with foreign policy (at 427-28), con-
Clyded that the purpose of the act of state doctrine would be best promoted by the use of 2
flexible balancing approach to determine whether to invoke the doctrine in a particular case
rather than by strict judicial abstention (at 428). The court finally upheld the doctrine after
finding that intemational law provided the court with liule guidance concerning the rights of
those whose property 2 sovereign state had expropriated, "Rights of victims of expropriated
property vary greatly from nation to nation” (at 428-430). Also the court noted that discussion
of the expropriation would have raised a sensitive ideological debate concerning private vs.
state ownership of a nation’s means of production( ibid. ), and concluded that judicial action
on this issue, therefore, could result in injury to foreign relations and foreign policy objectives
( Ibid., at 430). _

01 As a result of the court’s holding in the Sabbatino case, the U.S. Congress, concemed
that such holding would preclude American victims of illegal expropriation from obtaining any
redress, responded to the court holding by enacting an amendment to the Foreign Assistance
Act of 1964 (Pub. Law no. 88-663 Secs. 301(d), 78 stat. 1013 codified as amended at 22
US.C. Sec. 2370(e][2] [1982]). See Veronica A. DeBerardine, "Foreign Corrupt Practices:
Creadng an Exception to the Act of State Doctrine” (1984), 34 Am. U. L.Rev., 203-243, at 210.

%2 Occidental Petroleum v. Buttes Gas and Qil Co., 331 F. Supp. 92 (C.D. Calif. 1971),
aff’d 461 F.2d 1261 (9th Cir.) (per curiom] Cert. denied, 409 U.S. 950 (1972).
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private antitrust suit alleging that the defendants (Buttes Gas and Oil Company
and Clayco Petroleumn Corporation) who had an ol conc&s;ion from the Trucial
State of Shatjah9°3 to cover its territorial and offshore waters, conspired with
officials in that state to deprive the plaintiffs from winning the concession. Buttes
allegedly bribed the state ruler to pass ‘a decree to éxtend its territorial waters to
-cover an area that was supposed to be covered by a concession held by the
plaintiff (Occidental) for the sister Trucial state of Um Al-Qaywayn.%% The court
discussed whether there was "a substantial anti-competitive effect on American
commerce,” hoping to find basis for jurisdiction.995 The court found that the com-
plaint was insufficient to invoke the Sabbatino balancing approach test_.go‘s The

court conciuded that, although the ruler was motivated by his own personal gain

and benefit

" ...the act of state doctrine precludes [this]court from further adjudication

of the instant complaint. %07

According to this holding, courts may “continue to hold this position of refraining
from inquiring into the motivations of foreign government officials to distinguish

between legal payments and bribes prohibited under the U.S. FCPA.908

Notwithstanding this, the Supreme Court of the United States recognizes an
exception to the act of state doctrine when the sovereign’s conduct is essentially

commercial in nature, as the court held in the case of Alfred Dunhill of London,

%03 Sharjah and um Al-Qaywayn united with several other Gulf Trucial sheikdoms to form
the United Arab Emir ates.

. 904 Qccidental Petroleum v Buttes Gas and Oil Co., 331 F. Supp. 92 (CD. Calif. 1971),
ad 461 F2d 1261 (9th Cir.); denied 409 U.S. 950 (1972), at 98-101.

%05 1d., at 102-108. However, there have been no agreed upon criteria for what constitutes a
substantial effect. See Erik Nerep, supra, foomote 789, vol. 2, at 581,

90¢ Occidental petroleum v. Buttes Gas and Oil Co., 331 F. Supp. 92 (CD. Calif. 1971), at
112,

07 14, at 113.
908 Shelley O'Neill, supra, footnote 636, at 714.
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Inc. v. Republic of Cuba®® The plaintiff, an importer of cigars, complained that
the Cuban government had refused to return funds that the plaintiff had mistakenly
paid to Cuban interveners for cigars the plaintiff had purchased prior to the Cuban

seizure and the nationalization of cigar companies. 910

The former owners of the Cuban companies, most of whom had fled to the
United .Statcs, Jbrought an action in the U.S. court to collect the pu.rchasc price of
cigars that had been shipped to importers from these ized Cuban plants.
Correspondingly, the intervenors and the Republic of Cuba brought separate litiga-
tion against the prior owners’ attorneys, sceking to restrain the further prosecution
of the sui. The actions were consolidated for trial. The District Court concluded
that thé former owners, rather than -the interveners, were entitled to collect the
whole amount due and unpélid with respect tcéo shipments made after the date of
.intervention, but potl to the accounts owing at the time of confiscation without
compensation. This conclusion brought to the fore the importers’ Alfred Dunhill
and others claim that their payment of the preintervention accounts had been made
in error and that they were entitled to rccr;vcr these payments from interveners by
way of set off and counter claim, because they had paid this sum subsequent to
intervention on the assumption that the interveners were entitled to collect the

accounts receivable of the intervened business.?11

Although the government of Cuba argued that its refusal was an act of state
barred from adjudication,?!2 the Supreme Court declined to invoke the act of state

doctrine®1® on the ground that the Cuban government was operating a cigar busi-

. 909 Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976).
910 Id., at 684
1 1d., at 687-688.
912 1d., at 687.
913 Id, at 697
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- mness for profit, an activity that is not sovereign.? In accordance with this hold-
ing, the court may rationalize that payment of a bribe to a foreign official to gain
some business advantage is a purely commercial Jacrion and the adjudication of
such illegal conduct is not barred by the act of state doctrine,”! because the doc-
trine is an untenable defence in every case involving illegal conduct by a foreign
official.? ' Nonetheless, this restrictive view has applied only in cases in which
the defendints were state owned or operated commercial vertures, and "since most

overseas payment suits are likely to be brought against corporations... even an

expansive view of the [act of state doctrine] would not pose a major obstacle to... .

action against overseas payment'9l7 by U.S. Corporations. Regardless of this
view, the act of state doctrine may cffccﬁvély pnl:vcnt a successful challenge to
any payments to foreign officials acting in their official capacity, because the act
precludes judicial inquiry into the action and the motivations underlying the activi-

ties of a foreign sovereign and its officials.?18

The act of state doctrine has been successfully asserted by private MNCs as a
defence to their being involved in i11¢¥ga1 payments to foreign officials. The first
case in point is Hunt v. Mobil Oil Corp319 in which an American company pro-
ducing oil in Libya brought an antitrust suit against another American company

similarly engaged.®?0 The plaintiff charged that the defendant had agreed to

914 1d., at 706. However, because sovereign acts are essentially those of private citizens, ad-
judzcauon is "unlikely to touch very sharply on 'national nerves’.” Id., at 704 (quoting Bance
nacional de Cubav. Sabbatino, 376 U.S. 398, 428 (1964).

915 Shelley O’Neill, supra, footnote 636, at 715-716.

916 Charles R. McManis, supra, footnote 860, at 236,

917 1d., at 234-235.

918 Qccidental Petroleum v. Buttes Gas & Oil Co., 331 F. Supp. 92 (C.D. Calif. 1971), aff'd
461 F.2d(9th Cir.); Cert. denied 409 U.S. 950 (1972). The court invoked the act of state doc-
trine o preclude inquiry into the granting of an offshore oil concession.

19 Hunt'v. Mobil Oil Corp., S50 F.2d 68 (2nd Cir. 1977); cert. denied, 98 S.Ct 608, 434
U.S. 984(1978).

920 Several oil compamcs were implicated in this suit (including the seven major oil cor-
porations which are sometimes referred to as the seven sisters): Mobil Qil Corporation; Exxon
.. Corporanon Shell Petroleum Corporation Ltd.; Texaco, Inc.; Standard Qil Company of Califor-

”
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bargain jointly with the Libyan government concerning the terms of its oil conces-
sions.521 Among the several claims of Hunt, a small, independent producer, was
the ailcgation that the defendant had manipulated the negotiations with the foreign
government by bribing several government officials to cause the Libyan govern-
ment to nationalize Hunts’ Libyan operation and properties.?22 The U.S. court of
appeal for the Second Circuit affirmed the lower court decision and rejected tne
plaintiff’s argument, stating that:

There is no allegation expressed or implied here that representatives of

Libya were seduced or enticed in any manner by the payment of bribes

or boodle to take -the action complained about. On the contrary, ..

Libya is depicted as the innocent dupe of a domestic conspiracy.92>

The court of appeal affirmed the dismissal of the plaintiff’s claim on the ground

that the act of state doctrine rendered the claim nonjustifiable, even though Libya
{

was not named a defendant or designated as a co-conspirator.”?* The court went

on to say:

This appeal therefore is not the proper vehicle for consideration of inter-
national commercial bribery in so far as it affects the act of state doc-
trine 925

This holding rdcmonstratcs how an MNC that made an illegal payment can invoke -

the act of state doctrine as a defence against prosecution.?26

nia; The British Petroleum Company, Ltd. and Gulf Oil Corporation; Occidental Petroleum
Corporation’s; and Grace Petroleum Corporation as the defendants, and Hunt Oil Company, an
independent oil producer, as the plaintiff. See Id., at 70.

921 1d., at 70

922 1d. at 72.

923 1d,, at 79.

24 1d., at 72.

925 1d., at 79.

926 Gerald T. McLaughlin, supra. footnote 610, at 1104,
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However, it could bc argued that the request or receipt of a bribe by a
foreign official is not a sovereign act, and therefore cannot be defended under the
act of state doctrine. This is demonstrated in tiic case of Sageintern, Lid. v. Cadil-
lac Gage Co.927 which involved claims by the various plaintiffs that the defendant
interfered with their plans to market an armored car by conspiring with foreign
and domestic sales agents to receive illegal kickbacks from these agents .for elim-
inating“the"plain‘tiffs from the armored car market.92% The defendant moved for a
summary judgment to dismiss all the claims on the ground that the decisions to
purchase these military cars are made by foreign government officials or their
direct agents, and that this is a sovereign act, so the act of state doctrine bars any
inquiry into the reasons for the purchase.9?® The court rejected the defendant’s
argument on the ground that in considering the act of s?atc doctrine as a defence,
attention is focuscd not on the purpose of the act bat on its nature, and the goal of
the inquiry is to determine whether the denial of such defence will thwart or sup-
port the policy consideration in which the doctrine is rooted.93% The court found
little conflict with foreign policy; because there were 1o éxuatcnitorial impacts
since the parties were all domestic corporations, there were not any long range
foreign relations implications on the hearing and.t.hc adjudication of the case.?3!
The court finally concluded that the plaintiff’s claims were rtot barred by the act
of s'tatc doctrine. Because the allegations related largely to the domestic action of
the defendant, the act of state doctrine was being used simply as a shield, because
the defend ant had joined foreign sovereign purchasing acts into its alleged anti-

trust conspiracy against the plaintiffs.?32

927 Sageintern, Lid. v. Cadillac Gage Co., 534 F. Supp. 895 (1981).
98 14, at 898.

929 thid.

930 1c., at 905.

931 Id., 909.

932 1d., ut 911,
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. Several voices haye been raised to urge the courts to recognize an exception
to the act of state doctrine defence when it involves illegal payments to foreign
officials by American MNCs, because there is an international consensus that ille-
gal payments and bribery are repugnant and should be punished.?33 These views
do not pay much heed to the complexities involved, the risk to U.S. foreign pol-
icy, and the consequences associated with any litigation involving illegal pay:ﬁcnts
to foreign officials by MNCs.934

Nevertheless, the U.S. appellate courts still adhere to the view that the act of
state doctrine bars U.S. courts from inquiring into the motivation and conduct of

foreign officials, This view was recently affirmed in the case of Clayco Perroleum

\‘_J;

Corp., v. Occidental Petroleun Corp.335 In 1979, the board of directors of

Occidental, the defendant, published a report in the Oakland Tribune in which it
admitted Occidental had made illcgaj paymchts amounting to $30million dollars to
foreign officials overseas.?% Among these illegal payments was one to the
petroleum minister of Um Al-Qaywayn,?37 Sheik Sultan, who was also the son of
the ruler938 Two of those payments, one in London and one in Switzerland,
totalled $417,000, and were part of a $1.7 million deal with the petroleum minister
for an oil and gas concession.93% Clayco, the plaintiff, brought an action against
Occidental, after the information about illegal payments was revealed by ‘he
defendant, alleging that the petroleum minister had promised the oil concession 1o

933 For more discussion of writers’ views on making bribery and corruption exceptions to
the act of state doctrine, see Veronica Ann DeBerardine, supra, footnote 901, at 235-238.

934 James R. Atwood and Kingman Brewster, supra.”footnote 866, vol. 1, Chapter 8.14, at
252,

%35 Clayco Petrolewn Corp., v. Occidental Petroleum Corp., 712 F.2d 404 (Sth Cir. 1983);
cert. denied, 104 S.Ct. 703 (1984).

936 14., ar 405.

957 See supra, footnote 903.

8 Clayco Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404 (9th Cir. 1983);
cert. denied, 104 S.Ct. 703 (1984), at 405.
%9 Ibid.
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Clayco earlier in 1969, but that it was awarded to an Occidental subsidiary,
Occidental of Um Al-Qaywayn, Inc., in 1979. Clayco claimed to have been aware

" in 1979 that the petroleum minister was motivated by a bribe.40

The action was based on violation of the antitrust law, which pf‘ohibits price
discrimination and any restriction on competition 4! The district court granted
Occidental’s motion to dismiss the action on the ground that an adjudication of the
case was ‘barred by the act of state doctrine.942 The court reasoned that allowing
adjudication . of the case would require Clayco to prove that the bribe caused it
injuries, which would in tumn require the court to examine the "ethical validity” of
the Um Al-Qaywayn ofﬁci_als.943 The plaintff appealed on the ground that the
FCPA created a corruption exception to the act of state doctrine, and that entitled
the plaintiff to have the court adjudicate the claim under the corruption exception
or under a commercial exception, because the granting of an oil concession is a-
commercial act% The plaintiff’s argument was two pronged: first, the doctrine
“should not apply in a private action against a bribing corporation, because this
would undermine the purpose of enacting the FCPA;%3 second, there would not
be any further embarrassment to the United States or threat to foreign relations,
because information about the illegal payments had already been disclosed, which
exposed the recipient foreign official and identified him.946 However persuasive
this argument might have been, the Ninth Circuit of the United States Court of

%40 Thid.

941 The plaintiff alleged violation of the Sherman Act, 15 U.S.C. Sec. 1 (1982) (Contracts,
. combinations, and conspiracies in restraint of trade or commerce among U.S. states or with
foreign nations are illegal), and Sec. 2(c) of the Robinson Patman Act, 15 U.S.C. Sec. 13(¢)
{1982) (payment of commission or other compensation other than for services rendered in con-
nection with sale or purchase of goods is illegal), Id., at 405.

942 1d., at 406.

45 Tbid.

944 ‘bid,

%45 1d., at 408.
546 1d., at 409,

-231-



Appeal affirmed the lower court decision to dismiss the claim on the ground of the
act of state doctrine, and rejected the plaintiff’s assertion of bribery exception to
the doctrine.347

The court Jecision has been the subject of several commentaries.348 One
commentator said that the court’s decision was correct, because allowing the adju-
dication of the case would have amounted to 2 potential interference with U.S.
fbrcign relations.3*? Others criticized the decision, stating that the court failed to
recognize that foreign relations were not at risk so long as there was no involve-
ment in the negotiations by any U.S. executive branch.”50 They claimed the deci-
sion was wrong because it failed to apply the balancing approach test,3! which
was enunciated by the court in Banco nacional de Cuba v. Sabbatino®32 and in

Timberlane Lumber Co. v. Bank of America®53

The writer acknowledges the sensitive position in which U.S. courts find

themselves in dealing with issues involving the acts of foreign officials on behalf

- of their governments, especially in cases related to natural resources.’>* In the

cases that we have just discussed, however, the act of state doctrine should not
have been invoked, because with the bribe being admitted and the name of the

recipient foreign official disclosed, there were no ill effects or embarrassment to

%47 Tbid.

948 Janet E. Ritenbaugh, "The Act of State Doctrine: A Shield for Bribery and Corruption”
(1984-85), 16 Inter American L. Rev., 167-176; Joel Simon, " Clayco Petroleum Corp. v. Oc-
cidental Petroleum Corp. : Should There be a Bribzry Exception to the Act of State Doc-
trine?" (1984), 17 Cornell Int'l LJ., 407-42??;Vcronica A. DeBerardine, supra, footnote 901, at
203-242.

%43 See Joel Simon, supra, footnote 948, at 415. &

950 See Janet E. Ritenbaugh, supra, foomote 948, at 174,

91 1d., at 175.

952 Banco nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964).

953 Timberlane Lumber Co. v. Bank of America, 549 F2d 597 (Sth Cir. 1976).

954 International Association of Machinists and Aerospace Workers v. OPEC, 649 F2d 1354
{9th Cir.1981).
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the U.S. The courts should have allowed the cases to be adjudicated. The courts’
decisions have had the adverse effect of "immunizing the conducl?[of MNCs] who
are able to unphcatc a foreign sovereign in their anucompcnnve'schcmcs "955 and -
of concealing corription, that is, illegal payments to foreign officials. This is a

g clear abuse of the act of state doctrine and its objective.

L4

955 Jo Rachel Backer, "Sherman Act Jurisdiction and the Acts of Foreign Sovereign™ (1977),
77 Colum. L Rev., 1247-1265, at 1248. :
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6. Appraisal and Conclusion

Needless to say, today’s giant corporations control a large part of the busi-
ness of the world. The rise of such giant entities has alerted the legislature and
the ;:ourts to take steps to control behaviour that would have an adverse effect on

_ the social structure and to ;chievc fairness in conducting their designated responsi-
bilifies. We have examined the doctrines of cnrmnal liability that have been
developed through the years by the common law courts, and how thcy were
fashioned to seek the widest possible control overcorporate misconduct. The
application of suf:h controlling power upon giant corporations by the legislature of
the country of incorporation must rest upon a solid ground of authority t.hit is gen-
erally known. This is the jurisdictional basis from which a state can apply its
national law to corporations bearing its nationality. | |

This issue®of rights and jurisdiction bccom;:s vital when a state intends to
enact laws that have exﬁ'atcrritoﬁal reach, thereby resulting in unsolvable dilem-
mas and threats to intematicnal harmony, as in the case when a national corporé-

_ Hon has several subsidiaries around the world. The question is: to what extent
does national law binding a parent corporaﬁ'on effect the activities of its subsidi-
aries in other countries, especially when these activities are motivated by the |
parent-cosporation’s desire to achieve certain objectives for the benefit of both.
The obvim\15 example of such law is the American antitrust competition A"Iaw,"
which has been the subject of several arguments and case laws around the world
for its infringement on the activities of subsidiaries of American owned corpora-
tions. Also, there was the enactment of the FCPA, which seeks to impose U.S.

corporation morality on areas where the United States has no jurisdiction,

Notwithstanding the FCPA does not have a clear extraterritorial reach, an

examination of the act’s language reveals that its consequential effect is inevitable,

- e
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especially when the prosecutor needs to 'ci—caminc some of ,.tt;;c;ocumcnrs of the
subsidiary, or reqmres the parent corporatibn to produce records required by the
act_. that may reveal a wrongdoing by tlic_subsidiary.ﬂxat then the parent may be
held accountable for. Or, the parent corporéﬁon’s constructive hlowicdgc of ille-
gal payments _aﬁd other miscenduct by the subsidiary may subject it to prosecu-
“tion. - | |
_-Unfortunately, the fear of prosecution may drive U.S. corporations to find
inventive means of circumvenﬁng the law and rendering the FCPA ineffective. For
example, 2 corporation might induce a foreign ofﬁciﬁl to accept a form of illegal
payment that obscures the intent of both parties, then claim sovereign compulsion
as a defence. Or it might resort to the act of state doctrine defence in an attempt
to shield-the payment of the bribe as the act of a sovereign state, as we have seen
in several of thc cases discussed. An::thcr counter productive effect is that some
American corporations will refrain from d?iﬁg business abroad for fear of violat-
ing the FCPA, and that other international corporations will take their place in the

world market.

These considerations lead the writer to conclude that there is only one way
for the United States to avoid the poiicy, dilemma that may result from applying
its national law to bribery and corruption.of foreign officials abroad, and to avoid
losing its share in intc'rqational business. It must first adhere to a consistent policy
in every area pertaining to the conduct of MNCs. The U.S. should make a-
compromise with developping countries and Eastern block countries, to reach a
workable and practical solution, for most issues that related to MNCs and its
behaviour in host countries, to reach an agreement for a compulsory code of con-
duct. It must push forward for international agreeraents that will be adhered to by

all nations. The United States and the other western powers have the economic
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power to make such agreements a reality.

Id -

~
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PART FOUR: IN SEARCH OF INTERNATIONAL SOLUTIONS
TO THE CONTROL OF ILLEGAL PAYMENTS

CHAPTER 7.0

INTERNATIONAL COOPERATIVE EFFORTS TO SOLVE THE PROB-
LEM OF ILLEGAL PAYMENTS

1. General Remarks

-

Certainly, the arteﬁtion brougkt to bear on the pfoblcm of illegal payments
has been the result of along and slow process. Today’s giant MNC, with its
‘power to dominate world wide economy by virtue of its capital and vast resources,
finds itself under the close scrutiny of various intematibnal organizations.?5 This
scrutiny was sharpened by the mid ’70s revelations of illegal payments in thc‘
United States, which disclosed the method by which most giant corporations con-
duct their business rcga:diess of ethical standards and fairness in international
trade. %57 As we havc'lsccn earlier, the U.S. was the first country in the world to
enact law?38 forbid ding national corporations o bribe forc:gn officials when con-
ducting business abroad.. Such a umlatcral act;-én by'a country can have ncgauvc
consequences for its national corporanons in that it may create a compeuu_uc.
disadvantage \js-a-vis other natons’ corporations that have no such legal restric-

tions.?59 Furthermore, as has been discussed earlier,?® the longevity and

-

%56 See Peter P. Gabriel, "Management of Public Interests by the Multinational Corpcracon
(1977), 11 J. World, Trad. L., 15-36, at 19.

957 1d., at 20.
958 Pub. Law no. 95-213, 91 Stat. 1494. See Appendix n infra

959 Morman C. Ankers, "The Foreign Corrupt Practices Act of 1977 (1978), 19 Harv. In'l
L. J., 726-730, at 729.

%0 See-supra, Chapter 5.3.

-237-



13-

cffecnvcncss of any unilateral sanction of ﬂlegal paymcnts abroad by national cor-
poratzons dcpcnds on the extent of the cooperation of other nations in particular®6!
and the mtcrnauonal community in general. This type of cooperation would
activate and effect the implementation of national law and international agree-
ments against bribery, for when crimes are committed abroad, nc% effective
prosecution would be possible without their investigation beyond national board-

ers. Such action requires the cooperation of the government of the country where

 the wrongdoer made the illegal pdyment, and mcvmably the Jud.lcxal and executive

assistance of other states.962

So, paradoxically, the nation’s unilateral sanction of illegal payment may in
the long run yield counter prociuctive results, when other nations view it as an
incriminating factor and as an infringement of their national sovereignty. This
leads us to the conclusion that the efféectiveness of any unilateral action in curbing
illegal payment and bribery will I;c slim unless it is "matched by similar action by
other natior;s."%:’ Thus far this seems unpredictable, ow.ing to the varying interests
of nations. We are led to conclude, therefore, that the only solution is a treaty 1o

which all nations would adhere.

In pursuit of this goal several international associations and regional organi-
zations have addressed thp problem in various fora. Their efforts have created an
atmosphere that is conducive to working together to eliminate illegal payments.964
However, we shall be cognizant of the fact that other independent efforts by

regional and international organizations fall short because their voluntary nature

%1 See supra, foomote 719 and accompanying text.

%2 An example is the Canada-U.S.A. Mutual Legal Assistance Treaty in Criminal Matters
of March 18, 1985, which mandated that the U.S.A. use the treaty mechanism, rather than uni-
lateral measures such as extraterritorial subpoenas, to obtain evidence from Canada. This obli-
gation, of course, is a reciprocal one.

963 Steven M. Morgan, supra, footmote 611, at 385.
964 Jeffery J. Hamilton, supra, foomote 824, at 124.
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robs them of any enforceable momentum. An international trtaty would obviate
the adverse effect of unilateral sanctions and the potential extraterritorial conse-
quences of enforcing them.%%5 Also, it would eliminate the potential negative
effect on foreign relations because any foreign official accused of demanding or
accepting illegal payment would have a chance to defend himsclf before a national
court. Also, when a foreign official is convicted, the MINC would not have to fear

retaliation for exposing him. %% Moreover, such an intemational treaty would

ensure "judicial assistance whenever evidence or witnesses are in another coun--

v
try."967 This judicial assistance must be an essential part of any international

treaty combatting bribery, and would guarantee and "protect the accused’s funda-

mental rights to a greater extent than they are currently safeguarded in interna-

tional investigation."968

We will accordingly in the follow‘ing pages shed some light on the efforts of

regional organizations and international bodies.

¢ -
965 E.C. Lashbrook, Jr., supra, footnote 608, at 240.
%6 id., at 241.
967 E.E% _
98 1d., at 242. .
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2. The Ofganimﬁon for Economic Cooperation and Development (OECD)
Guidelines for MNCs.

The OECD is the successor institution to the Organization for European
Economic Cooperation, (OEEC)which distributed’ aid and managed -the-Marshall. - .
project following World War I1.9° The new name was proclaimed at the

organization’s convention on December 14, 1960.970

The OECD recognized the important role MNCs played in its reconstruction
and development. To improve development in member countries, it strove to
create a suitable climate for maximum invc.stmcnt by MNCs, and to reduce any
difficulties that might arise in conducting their various operations. The OECD
realized that cooperation among member states?’! was of essential importance to

further MNC contribution and advance of international trade.

However, in 1974 the OECD started to look. beyond its basic pbjcctive, wheﬁ‘
its ad hoc committees began to cox-usidcr guidelines for govemmental policies and |
standards of behaviour for MNCs. This work gained momentum when it esta-
blished a committee on International Investment and Multinational Enterprises.®72
A code of conduct was formulated and then adopted by the OECD Council at a

ministerial meeting in June of 1976.973 In spite of the ambiguous role played by

%9 James Scott Glascock, "Legislating Business Morality: A Look at Efforts by Two Inter-
national Organizations to Deal with Questionable Behavior by Transnational Corporations”
(1977), 10 Vand. J.Transntl L., 459-473, at 459. .

70 [1961]. 12 US. T. 17-28, T. LAS. No. 4891. ,

91 Member swates are Aistralia, Austia, Belgium, Canada, Denmark, Finland, France,
Federal Republic of Germany, Greece, Iceland, Itland, Italy, Japan, Luxembourg, the Nether-
lands, New Zealand, Norway, Portugal, Spain, Switzerland, Turkey, the United Kingdom and
the United States,

972 Resolution of the council establishing 2 Committee on International Investment and Mul-
tinational Enterprises, adopted January 21, 1975; see OECD Doc. C(74) 247. (1975).

573 Declaration on International Investment and Multinational Enterprises, adopted June 21,
1976. Annex and Decision of Council, OECD Dec. 21 (76) 04/1(1976), reprinted in 15 Jne!
Leg. Mat., at 967; also see: OECD Doc. Press/A (76) 20 (1976). .

-~
-
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the U.S. in guiding the formulation of the code so as not to create a stricter
environment for U.S. MNC direct investment®™ the members were concerned
with organizing MNC operations to avoid concentration of economic power and to

ensure that MNCs served and promoted national economic and social welfare 975

. Notwithstanding that the code is voluntary and not legally binding,76 a por-
tion of the guidelines deals with illegal payment. The general policies of the code

indicate that corporations should

... not render and they should not be solicited or ckpcctcd to render any
bribe or other improper benefit, direct or indirect, to any public servant

or holder of public office;%77

... unless legally permissible, not make contributions to candidates for

public office or to political parties or other political organizations.978
One commentator criticized the g;xidcline’s effectiveness in combatting illegal pay-
ment, hofdiné that besides the guidelines’ voluntary nature, "the strength of [the
| antibribery] provision is vitiated by the operation of the following provision allow-
ing political contributions where legally permissible. Sanctioned political contri-
butions often obtain the same or similar results as bribes or other improper
bcncﬁts.‘Thus, the provision allowing political contributions severely restricts the
scope of the provision directly addressing the bribery issue."979 However, the
guidelines do require the disclosure of certain pertinent information relating to

MNC operations and activities in the host state for the purpose of improving

974 James S. Glascock, supra, footnote 969, at 464., ]
75 See supra, footnote 966, 15 Inr'! Leg. Mar., at 969,

976 The OECD Guidelines for MNCs state in paragraph 6: The guidelines set out below are
recommendations jointly addressed by Member Countries... Observance of the guidelines is
voluntary and not legally enforceable.”, at 970.

977 14, paragraph 7, at 972.
978 1., paragraph 8.
979 James S. Glascock, supra, footnote 969, at 463. -
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public understanding, and this disclosure might lead to the curtailment of illegal
payment for fear of negative reactions from either the host or the home co:':«
try.980 Also, even though the code is voluntary, MNCs “wiuld probably make a
serious mistake if they were to act contrary to the guidelines or not seek positively
to abide by them."8! Nonetheless, such guidelines may place MNC management
in a better position to combat requests for illegal payments and may influence host
governments to enact local laws or enhance existing ones to curtail illegal pay;
ment and consequentially enhance the host government’s bargaining powcr.982
In-sum, althéugh their language may offer a wide scope for interpretation, the
effectiveness of the guidelines is apparent from their influence on the behaviour of
MNCs and those others addressed, because"legal enforcement does not exclusively
constitute cfféctivcncss.“983 The OECD guidelines are meant to be an expression
of good W111 "without stipulating strict legal commitments on the part of the parti- -
cipating states”.%84 The OECD Committee on Investment and Multinational Enter-
prises in its Review Report of 1979985 recommended that MNCs express their pol-
icies with regard to the adherence to thexguidelincs in their annual reports.986 The
committee also reported that sentiment toward respecting the guide lines had been
reflected in the Badger case, introduced by the Belgian government on March 30,

980 1d., at 466; also see OECD Guidelines, 15. Ine'! Leg. Mar., at 973,

981 Daniel J. Plaine, "The OECD Guidelines for Multinational Enterprises” (1977), 11 Int'l
Law., 339-346, at 343,

982 George W. Combe, Jr., "Multinational Code of Conduct and Corporate Accountability:
New Opportunities for Corporate Counsel" (1980}, 36 Bus. Law, 11-43, at 25.

983 Sten Niklasson, "The OECD Guidelines for MNCs and the U.N. Draft Code of Conduct:
Some Political Considerations,” in Legal Problems of Codes of Conduct for Multinational En-
terprises (ed. Norbert Horn, 1980), 141-144, at 144,

984 Norbert Homn, "International Rules for Multinational Enterprises: The ICC, OECD, and
ILO Initiatives,” (1980-81), 30 Am. U. L. Rev., 923-940, at 926.

985 Organization for Economic Cooperation and Development, Report of the Committee on
International Investment and Multinational Enterprises on the Review of the 1976 Declaration
and Decisions, OECD Doc. C (79)102, June 5, 1979, reprinted in 18 Ins'l Leg. Mar., at 986
(1979).

986 Id., paragraph V 77, at 1008.

)
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1977,987 @hcn the business community encouraged the corporation to accept the

solution consistent with the' guidelines.

£

987 Roger Blanpain, "The OECD Guidelines and Labour Relations: Badger and BEOND,"

in Lega: Problems of Codes of Conduct for Multinational Enterprises supra, footnote 983, at
145-154. ‘
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3. International Chamber of Commerce (ICC) Efforts

The disapprobation of a number of spectacular cases of illegal payments and
bribery in international busihc;s transactions spurred the Executive Board of the
ICC to set up a commission to snidy the problem of corruption in intemational
business, and .simultaneously to recommend a solution. The ad hoc commission
was set up in December 1975 .undcr the chairmanship of Lord Shawcross, a
former United Kingdom attorney general and a leading figure in the business com-
munity, and was composed of representatives from both developed and developing
countries. The commission investigated the extent to which individual states had
cx_lactcd and enforced laws.to combat illegal I-Jayment, bribery, extortions and ille-
gal pﬁﬁtical contribution, and the scope of MNC voluntary involvement in such
activities.?S8 -,

The commission’s report indicated that illegal payments and bribes were
being taken and given despite the Lx\istcncc of laws to the cc>ntr2u'y.989 Conse-
quently, the Commission urged governments and the business community to
endeavour to eliminate such illcgz;l practices by pressing for the enactment of
stringent laws prohibiting and sanctioning all forms of corruption.?0 It also urged
that the business communiiy, represented largely by MNCs, camry out its
corresponding responsibility toward the effective elimination of such unethical
practices.®! Comrespondingly, the ICC, in Part II of its report, presented a self
" regulatory international code of conduct to combat such unethical and corrupt

practicz:s,.992 The ICC report strongly recommended the prohibition of all aspects

%88 See Shawcross Report on Ethical Practices in Commercial Transactions, adapted by
131st Sess. of the Council of the ICC, November 29, 1977. ICC Doc. No. 192736 (March 14,
1977), reprinted in 16 Int'l Leg. Mar., 686 (1977). (Herein after cited as Shawcross Report)

989 Id,, at 687.

90 g

@1 1d., at 688.



of both the giving and taking of illegal payments and bribes, including solicited
and so called facilitating payments.?3 This language makes the ICC report a
pioneer in prohibiting grease payment, in contrast with the FCPA of the U.S,
which allows payment to lower level employees®™ on the grounds that such
employees in developing countries where su;:h illegal payments dominate are
underpaid by their government, and that such acts are not corrupt because the term
"corrupt behavior” va:rie’s; in meaning from one legal system to another.9%5 Further-
more, the ICC report recommended that both parties to a bribe the MNC as giver

and the public 3fficial as receiver be punished for such illegal conduct. 996

In summary, the ICC’s contribution has been primarily to set a moral tone
for MNCs, as is clearty shown from the voluntary nature of the rules of conduct

as a method of self regulation.

92 1d., at 692,

92 Id., at 689, and 695.

994 15 US.C. Sec. 78 dd 1(b} and Sec. 78 dd 2(d)(2).

995 See Fredric Bryan Lesser, supra, foomote 614, at 175.
9% Shawcross Report, supra. footnote 988, at 691.

~

F

-245-

[T

et ate
’.n_\.‘_



g

4. Organization of American States (OAS) Efforts

As with the other regional organizations discussed, the concerns of the OAS
about MNC activities began in 1974, wheti-its General Assembly approved Reso-
hition 167 to study the nature and legal structure of MNCs and the impact of their
activities on member states’ economical, social and polmcal structures. 997 This
attention was intensified by thc news stories that uncovered a raft of immoral co\r:_
duct and a manifest interference by MNCs in the domestic political affairs of
member states. The Permanent Counc.il, as a result of these concerns, unani-
mously approved Resolution 154, which emphasized the need for a code of con-
duct.998 The council articulated its condemnation of MNC illegal activities and

their consequential effect on the political and economic relations among member

states.”?>? Correspondingly, the council resolved:

(@) to urge the member states to cooperate in the exchange of information for the
purpose of achieving effective control of the activities of transnational enter-

prises conforming to the economic and social goals of the host state;1000

(b) to make a study of the principles that should govern the activities of transna-
tional enterprises for the purpose of preparing a draft code of conduct which
such enterprises should observe. In the preparation of this code, account will
be taken of the work being carried out in this regard within the sphere of the
United Nations, 1001

997 QAS, AG/RES, 167 (IV 0/74) OEA/Ser. P/IV.0.2 (1974).

%8 "Behavior of Transnational Enterprises QOperating in the Region and Need for a Code of
Conduct to be Observed by Such Enterprises,” OAS. CP/Res. No. 154. (167/75), Corr. 1 (July
10, 1975), reprinted in 14 Int'l Leg. Mat., at 1326,

99 1d., at 1327.
1000 Ibid.
1001 14 at 1328.
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Nonetheless, the OAS categorically pronounced its condemnation of illegal péy-

ment and bribery in a separate section of the resolution and resolved:

(@) to condemn in the most emphatic terms any act of bribery, illegal payment or

offer of payment by any transnational enterprise; any demand for or accep-

tance of improper payment as well as any act contrary to cthics and legal

procedures; and

(b) to urge the governments of the member states, insofar as necessary, to clarify

their national laws with regard to the a fore mentioned improper or illegal
acts. 1002 *

Yet, ﬁ;om the wording of this resolution one could infer its voluntary
nature, 1093 and conclude that this resolution is merelif a policy statement that has
no enforcement power.!%% However, one may attribute the mild language of the
resolution to the do;u"r}ting economic power of the U.S. in the OAS, which, at
the time of the Resolution, was not interest ed in taking positive steps to_hinder its

economic interests in the regions where U.S. owned MNCs were heavily active.

1002 Thid.
1003 James S. Glascock, supra. footnote 969, at 469.
1004 Steven M. Morgan, supra, foomote 611, at 386.
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5. Scope and Content of the United Nations Draft Agreement on Illicit Pay-

ments

At the outset it shall-be mentioned fhat the UN.’s attempts to. control MNC
activities that have a detrimental effect on the economy of host countries began as
early as 1972, when Chile, through its representative in the U.N., charged that the
International Telephone and Telegraph (I.T.&T.) Company had interfered in the
Chilean political process.1%05 This allegation, and the subsequent surfacing of
other corrupt activi-tics, increased the U.N. member efforts to push for an interna-

tional code of conduct for MNCs.

The U.N. Gene@ Assembly Resolution 3514, of December 15, 1975,1006
was the first to acknowledge and reaffirm every country’s right to enact iaws and
regulations to control corrupt activities of MNCs.1007 Also, it called for coopera-
tion among member states to help facilitate the exchange of information concern-
ing such corrupt practices.!%8 In addition the resolution requested that the
Economic and Social Council (ECO/SOC) study the issue of corrupt pracdccé and
suggest the appropriate preventive measures that could effectively eliminate such

corrupt activities.1009

The ECO first established an ad hoc Intergovernmental Working Group "to

conduct an examination of the problem of corrupt practices, in particular bribery

in international commercial transactions by transnational and other corporations, -

their intermediaries and others involved, to elaborate in detail the scope and

1005 Hans W. Baade, "Codes of Conduct for Multinational Enterprises: An Introductory
Survey,” in Legal Problems in Codes of Conduct for Multinational Enterprises supra, foomote
683, 407-441, at 414, -

1006 GA. Res. 3514, 30 UN. GAOR, supp. (No. 34) 69-709 UN. Doc, A/10034 (1975).
1007 1d., paragraph (a).

1008 1d., paragraph (c).”

1009 1d., paragraph (d).

£
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content of an international agreement, to prevent and eliminate illicit payments, in
whatever form..."1910 The Working Group’s report!9! 1o the ECO included provi-
sions prohibiting bribery and other illicit payment in international business.1012
One yéar later the Working Group was dissolved when the ECO established a
"preparatory” committee!®®3 to work for on the preparation of a diplomatic
conference to conclude an intemational agrccm;:nt concerning illegal payments by
MNCs. By May 18, 1974, the committee adopted the draft report, 1914 which con- -
tained both text of the agreement!0!5 and notes by delegates expressing their

views on some controversial provisions of the agreement.}016

The draft agreement provided for the criminalization and sanctioning of ille-
-, gal payments by MNCs, and utilized the disclosure approach to-unveil suspected
illegal payments. Specifically, the agreement states:

Each contracting state shall ensure that entetprises or other juridical per-
sons established in its territory maintain, under penalty of law, accurate
records of payments made by them to an intermediary, or received by
them as an intermediary, in connection with an international commercial

transaction. These records shall include the amount and date of any such

1010 ESC. Res. 2041, 61 UN. ESCOR, supp. (No. 1) 17, UN. Doc. E/5889 (1576)._
1011 IN. Doc. E/6006 of July 5, 1977), reprinted in 16 Int'l Leg. Mat., 1236.
1012 1d,, at 1239-1240.

1013 The member countries of the comminee were: Argentina, Australia, Belgium, Brazil,
Canada, Central African Empire (now the Republic of Central Africa), Dominican Republic,
Egypt, Ethiopia, France, Federal Republic of Germany, Greece, Italy, Jamaica, Japan, Kenya,
Madagascar, Mali, Mexico, the Netherlands, Nigeria, Panama, Somaliz, Sudan, Sweden,
Switzerland, Syria, Arab Republic, Trinidad and Tobago, Turkey, Uganda, The United King-
dom and North Ireland, United Republic of Cameroon, the U.S. and Venezuela. »

1014 Report of the Committee on an Intemational Agreement on Hlicit Payments. and its
First and Second Sessions (2d Regular Sessions, agenda item 9), 21, UN. ESCOR, UN. Doc.
E/1979/104 (1979).

1015 Draft International Agreement on Illicit Payments. UN. Dex. 919‘79/104 (May 25,
1979) (Herein after cited as Agreement), reprinted in 18 Ins'l Leg.Mat., 1025.
1016 14, at 1031,
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payments and the name and address of the mtcrmcdxary or intermmedi-

aries receiving such payments.1017 P

This provision ensures that no off record slush funds are allowed the practice most
MNCs use to cover-up their illegal activities and maintain the secrecy ‘of the
recipient’s identity. B '

The agreement also defines an "intermediary” as any enterprise or any legal |
or natural pcrs.on who in connection with an intcrnationﬂ bus;incss transaction
deals or. negotiates any sort of c‘onunqrcial contract with a public official on behalf _
of an MNC or any natural or juridical person.!018 Concummtljr, the agreement |
contains antibribery p:_'ovisibns that spccify certain types of payment as prohfbitcd
in the Contcxt of international business transa'ctic_m. .Accordingly, every contracting
‘state ‘shall undenake'to prohibit: | ~

. the offcnng, promising or giving-of any payment, gift or other
. advantage by any natural person, on his own behalf or on bchalf of any
enterprise or any other person whether jundmal or natural, to or for the
benefit of a public official as undue cons1dcranon for performing or
refraining from the performance of his dun’c.s- in connection with an
international cprr;mercial transaction. 019
The agreement also prohibits a public officiall%20 from soliciting, demanding
either directly or indirect or receiving anything of value to perform or withhold"
performance of his duties in connection wnh any int?naﬁonal'commcrcial transac-

3

1017 Agreement, art. 6, at 1028. :

1018 1d., are~2(c), at 1027. j ’

1019 1d., art, 1(a), at 1026. .

%0 Art. 2(a) of the Agreement defines a pubhc official as: "...any person, whether appoint-
ed'bgelected, whether permanently ‘or temporarily, who at the natlonal, regional or local level

holds a legislative, administrative, judicial or military office, or a public or gov tal au-
thority or agency who otherwise performs a public functon.”, at 1027. :'E, j
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tion.192! Additionally, the contracting state must

un&cnakc to make the -acts referred to[previously] punishable by
appropriate criminal penalties under its national law when committed by #
a juridical person, or, in the case of a sltatc which does not recognize
criminal respoﬁsibility of juridical persons, to tz;kc appropriate mcasui'cs_,
according to its national law, with the objccﬁvc,.gf‘comparablc deterrent.
effects. 1022 |

Moreover, the contracting state must also punish the offending public official,1023
and take appropriate and practicable measures to prevent any violatons of the

antibribery provisions of the agreement.1024 Essentially, no punishment can be

onal rcquir_em'cnts are satisﬁe:d,lo25 which the con tracting
states must gStablish to deal with the offender when it is a public official of the
contracting state, 1026 op wl;lcn the payment is proffered by one of ‘its own
nations.1%%7 In ad;iiu'on, it must be established that the bribery or other offence

mentioned in the agreement is committed within the state territory, 1028 or has

effects within the state.1029 The prosecution of the offenders is mandated by fhc_

agreement, which states:

1021 59, art. 1(1)(b), at 1027. -

¢ 10214 art 1(2). - . ‘

103 14, art 1(1), at 1026.

1024 1d., art. 3, at 1027.

1025 1d,, art. 4.

1026 14, art, 4(1)(b), at 1028. _

1027 1d., art 4(1)(c). Each contracting state [must] establish its jurisdiction ... (¢) over the
offence... relating to any payment; gift or other advantage in connection with ...an international
commercial gansaction when the offence is committed by a national of the State, provided that

any element of that offence, or any act aiding or abeting that offence, is connected with the
territory of that State. ' : :

028 1d., art. 4(1)(a), at 1027.

" 0% 1d., art 4(1)(d), at 1028. This provision®s bracketed in the Draft Agreergent, which in-
dicates the lack of agreement among delepations. )

;-
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A conﬁacting state in whose territory the alleged offender is found shall,
if having jurisdict_ion under article 4, paragraph 1, be obligoci without
exception whatsoever to submit the éasc to its, competent authorities '}'or ’
the purpose of prosecution, through proceedings in accordance with the

laws of the state 1030

}thn the offences are wnhm the scope of the agreement, such offenses
"shall be deemed to be included as extraditable offences in any extradition treaty
existing between contracting states,”1031 and shall likewise be included in any
future treaty,1032 The agreement stresses the cooperation needed between contract-
ing states to execute the agreement the” mutual agsismncc required in Eonnccﬁon
with the criminal investigation and proceedings to aid in the enforcement of the
provisions.}033. There is the need to ensure that all information is kept
confidentiall®34 and is used solely for the purpose for which i't has been obtained
and only by the requesting state. 935 These mutual aid provisions shall not affect
any other bilateral or multilateral treaty for mutual assistance in criminal matters

between contracting states.1036

L 3

Although the agreement’s basic intention is to eliminate illegal payments in
international and commercial transactions, several criticisms have been levelled
against it, some of a practical nature'%37 and others pertaining to the fact that the

agreement seems to permit political contributions because it does not mention

1030 14, art. S, at 1028.

1031 1d., art. 11 (1), at 1030.

1032 1hid. 4
1033 14, art. 10, at 1029.

1034 1d_ art 10 (3).

1035 1d., art. 10 (5), at 1030.

1036 1d., are. 10 (6).

1037 For example art. 7(3) requires each contracting State to submit its_annual report to the
Secretary General of thg United Nations. Ibid.. at 1028.
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them it as a prohibited offence.1938 Furthermore, the agreement has not been
ratified to have cnforccablc':' power, because for any U.N. agreement or MNC code
~of conduct to be effective, it must be a rmindatory code enforceable by all nations.
While this is a logical from a theoretical point of view, the ratification was not
achieved mainly, because of the attitudes and positions of the participants. First,
the U.S.A. has insisted, in this area, on the mandatory nature of the code. Th%s
positionl is inconsistent with ‘its policy towards other code of cogduct rclétcd to
MNCs, 1039 for example, the US positic-m an code of conduct dealing with restric-

tive business practices, is that such code should be voluntary rather than manda-

However, the U.S. position’is perfectly consisten with its own intcma’lﬂpblicy
on illegal payments. If the FCPA is enforced, American MNCs will find them-
selves in an unfavorable compeiitive situation compared to other MNCs whose
home countries do not prohibit illegal payments abroad. Thus, it is to the advan-
tage of American based MNCs to insist on the mandatory character of the code.
Secon'a, this may also explain why the European allies of the U.S. did not offer
mucH support to its position in the U.N. forum 1041 Possibly, the European MNCs
did not want to lose the "competitive edge" given to them by looser controls.
Third, developing countries, on the other hand, may have felt that the U.S. situa-
tion was one that left that country; with very little leeway. This w‘as seen as an
opportunity. to obtain concessions in other areas. Thus, they insisted on the man-
datory 6h-aractcr of a general code of conduct, which includcd,-intcr alia, illegal
payments, 1042 - ' :

v

1038 Jeffery J. Hamilton, supra, foomote 824, at 128.

1039 Seymour Rubin, "International Aspects of the Control of Illicit Payments™ (1982), 9
Syracuse Jint'l L. & Com., 315-323, at 321. .

1040 phid. R
1041 Fhid. ,
1042 1hid. ' : .
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The opposing positions thus made it difficult to come to a msoiuu'on of the
issue. Consequently, it is easy t6 understand why the legal nature c;f the code still
undetermined, its final determinztion was, by consensus, deferred to the conclud-
ing phase of the ncgotiaﬁoﬁs-and is still out-smncling.1043

~ As we have stat::d,- the internal position of the U.S. has put its MNCs in a
delicate situation. Possibly, they would pref;er the absgq;e of any control on their
business behaviour abroad; since such controls do cx.;st, (FCPA), they fear for

their compctmvcness in relation to MNCs. whose home countries have not

addressed the issue.

3
The situation, of course, depends on the vigorous enforcement of the FCPA!

but such vigorous enforcement is itself subject to the will of the Administration in
power. The current administration is not interested in enforcing the FCPA as was
clearly stated by former Assistant General Counsﬁ of the Securities and Exchange
Commission.10* Thus when the proposal for a mandoatory code was mooted, it
did not gather a consensus; since then, it is an outstanding issue, but one does. not
seem, at the present time, to have a great irnpc:;us.1045 E‘

The difficulty of creating a gonscrfsus on :; mandatory code should not, in-the
writer’s view, prevent U.S. from exérting presure on other countries to reach a
reasonable compromise and solution to the problem of illegal payments abroad.
The U.S. should make some consessions on other issues; and developing countries

also should soften their positon to reach an achievable compromise. In any case,.

1043 See U.N. Document E/C.10/1984/S/5 of May 29, 1984. "Outstanding Issues in the _
Draft Code of Conduct on Transnational Corporations”, reproduced in 23 Inr'l Leg. Mat., 602-
640, at 629.

1044 See John Sweeny, "The SEC Interpretive and Enforcement Program Under the FCPA",
(1982), 9 Syr. J. Infl L. & Com., 273-281, at 281,

1045 See U.N. Document E/C/1983/S/2 of January 4, 1983, “Information Paper on the
Negouanons to Complete the Code of Conduct on_Jransnational Corporations”, reproduced in
22 Int'l Leg. Mat. at 177

*
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the writer feels that the only theoritical solunon possible be a mandatory interna-

" tional code proh1b1tmg illicit payments by MNCs to foreign officials abroad.

»

‘./l
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6. Appraisal

It shall be recognized that national sanction of illegal payment alone does not

and will not amount to the elimination of such abhorrent acr;ivitics by MNCs, as
long as other countries do not have the will to enforce their laws if they have any
and to maintain and preserve a required ethical standard of business. Such a situa-
. tion also puts MNCS in the position of being hostages to other foreign officials
whose society does™mqt condemn illegal payment or bribggy, or whose political

system shields the wrongful acts of officials from being detected and punished.

The steps taken to date by regional groups such as the OECD, the Ica and
the OAS toward the elimination of illegal payment fall short of accompl;ishing
their goal, because all these efforts depend upon the voluntary compMce of
MNCs rather than on laws or treaties that have a mandatory proscription.
Congruently, it shall be noted that wide condemnation by the intem_ational com-
munity points to a prévailing attitude against corrupt activities of MNCs in general
and _illegal payments in particular. This leads us to conclude that the solution is a
mandatory international treaty to eliminate bribery and other illegal payments and
to obviate the need for unilateral sanctions which might have counterproductive
results amidst the diverse poliﬁcal systems in the world today. " Such an effort

ould:
o

(@) establish standards of ethical and equitable conduct.of international busi-

ness;
(b) provide a greater degree of foreign cooperation in enforcement matters;

+ (c) provide a wide divergence of opinions and expertise in formulating an

international solution to illegal payments;

(d) protect the competitive interest of any nation by causing other compati-
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ble nations’ corporations, to honour an international agreement, and;

(¢) create pressures or impose obligations on government to vigorously

enforce relevant domestic law.1046

When an international agreement is reached, the nations’ corporations need
not fear a competitive advantage from other corporations that would otherwise be
free to bribe foreign officials. Furthermore, it would minimize if not eliminate
enforcement difficulties. The draft agreement on illicit payment by the UN. is in

r
the writer view’s inconclusive, and compromise should be made to accommodate

the opposing views. The U.S. bears a great responsibility to utilize its economic
¢ ’

and political lcvcragc to exert pressure and’ make compromises topush other

nations to raufy the agresment, cspcc1a11y those nations w1c1d1ng western

economic and industrial power.

L _ -

1046 Sreven M. Morgan supra, footnote 611, at 385-386. Many countries however, do not
enforce their statutes, or provide for only minimal penal:es. See genesally Yerachmiel Kugel
and Ni . Cohen, Government Regulation of Business Ethics, Book IT, at 6.
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GENERAL CONCLUSION

The crusade to control MNC bribery and illegal payment was triggered by
the revelation of the Watergate sca.n.gal of the 1970s. Our purpose throughout this
dissertation has been to examine the most effective way of controlling illegal pay-
ment and bribery by MNCs in all transnational transactions. As we have seen in
Chapter 1.0, illegal payments involve Tesorting to operational methods that
compromise morality in politics, and that are shamelessly rationalized as expedient
to the survival of both parties. This method of conducting business, besides devi-

ating from a legal norm, arouses anger and anxiety in our society.

Thezelite officials in countries where MNCs do business tend to back systems

that are designed to secure their power and maintain their validity. By adopting

. @n authoritarian approach, these ofﬁci_als elevate themselves above_all criticism,

thus facilitating the purchase of their favour. Such pufchasc of officials’ favour
can be perceived from the practices of certain MNCs th;t have been closely asso-
ciated with illegal payments and that show evidence of strong ties with govern-
ment officials. This black market of the buying and selling of influence prostitutes

the authority and power conveyed on public officials and results in the abuse of

’ public trust for personal advantage. Consequently, these activities have a damag-

ing effect on the economic and political structure of the officials’ country as well
as on the MNCs. - ’ ' .5'

It shall be recognized that bribery and illegal payments can be neither con-

trolled nor eliminated without the cohesiveness of the .officials’ attitudes about bri- .

bery and illegal payments. The practice of denominating a particular payment as
legal or not according to the role or responsibility of the receiving government

official is weak and corrupt, and only serves to perpetuate such activities.
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However, to reassert the value of ' justice in an open society, cmphasjs here
has been on changing the behaviour of those who can influence decisions regard-
ing illegal payments. The legal advisor in any business organization thus plays a
significant role in controlling illegal payments. While this legal advisor is some-
times a member of the elite personnel of a corporation, he shall play the role of a
loyal opposition in facing down proposed wrongdoings by other members of the
organization, ideally forming a counter elite whose concern i§ the maintaining of
justice and the carrying out of society’s expectations. The legal advisor’s presti-
gious position increases his responsibility to carefully and diligéntly observe the
right and wrong methods of business practices, and therefore to efficiently and
quickly intervene to prevent any perceived abuse that does not correspond to legal
and moral -standa.rgs in conducting business. Whether he is an outsider or an
employee of the corporation, the legal professional shall dedicate himself to his
corporation’s best interests, as well as to his profession. He shall exercise a

strong ethical imperative to prevent unethical conduct by his corporation.

These obligations may extend to the point of revealing illegal conduct within
his corporation. This duty of disclosure is one way :0 control illegal and question-
able conduct by MNCs, as was ;icmonstratcd by the decision in the case of SEC v.
National Studer: Marketz'ng corpérguion 1047 in which the U.S. court imposed on
an MNC’s legal advisor the duty to reveal any wrongdoing by his corporanon
when r.hc conduct is repugnant and does not correspond to society’s expectations.
This case showed that the legal advisor had a duty to the shareholders and to _thc
" public, as well as to his client. This duty of disclosure ‘comrols the abI;se of the

client’s privilege when used to conceal illegal conduct, as the U.S. Court of
Appeals for the Ninth circuit held in the Re Sealed 1948 case and as the Fifth

1087 SEC v. National Student Marketing Corporation , 457 F. Supp. 682 (DD.C. 1972).
1048 Re Sealed Case , 616 F. 2d 793(D.C. Circuit 1982).
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Circuit held in the Re Inzernational Systems and Controls Corporc.m'on case1049
both of which involved illegal payments by MNCs to public officials. This duty of
disclosure extends to all of the various methods of MNC illegal payments, whether
it be a political contribution or cxccssiv;: fees to agents abroad. The purpose and
" impetus of the payment are the determining factors in deciding its legality, as we
have seen in Chapter 2.0. Though evaluations of the propriety of a particular pay-
ment will be influenced by various factors and by context, great weight shall be
given to economic and public crder, so as to avoid justification of the payment by
shifting to a teleological rather Fhan a logical derivation of impetus and motiva-
tion. .

In addition to having a legal advisor to help control illegal payments by
MNCs to officials abroad, MNCs have internal remedies for these illegal practices,
. which, thoygh self serving, are a positive step toward controlling such illegal
activities. These measures are beneficial and seriously appreciated when they. are
implemented efficiently. By having a code of conduct, an MNC signals its con-
demnation of illegal payments and states its corporate philosophy, its ethical stan-
dards and its commitment to the society where it operates. Such a code also pro-

vides broad guidclines for its employees in conducting business.

Furthermore, the installation of outside independent directors has the advan-

tage of monitoring management activiti€s and reviving the board of directors’ role |

as the ultimate authority in managing the cormratioq. Such outside directors have :

an increased accountability to dispel the veil of prestige that formerly surrounded
the traditional role of the board. Moreover, the creation of audit committees to

oversee MNC activities would aid boards of directors to ensure effective and

1049 Re International Systems and Consols Corporations , 693 F. 2d 1235 (Sth Circuit
1982). ‘ '



appropriate internal accoﬁnting control and will inevitably lead to the discovery of
_illcgal acts or at least raise suspicion of covert illegality by the corporation. Also,
internal self investigation may be used to raire the consciences of corporate
employees and to discourage the conduct of business with bribery, because such
activities may antagonize shareiolders to the point of bringing a derivative suit o
recover the cost of a bribe. The benefit of these controls would be the prcvcntio.n
of government interference in corporate activities, so long: as it is evident that
MNCs are making an honest effort to maintain and uphold legal and ethical stan-
dards.

One may wonder to what extent these house cleaning and self reform efforts
are seriously intended and to what extent they are a way of parmrying official
efforts at reform. If thcy do not firmly commit themselves to reform and to fol-
lowing through on adopted rerxedies, MNCs will be faced with tight official regu-
lation of their behaviour by laws that will detFr prudent traders and but.;\i\n/c'ss per-
sons from engaging in bribery. In other words, ‘:1 spurious show of reform would
invite severe government action, either in the country where the.MNC is incor-

porated or in the country where it is doing business, as we have seen in Chapter

5.0.

Admittedly, almost every country in the world has laws that combat illegal
payment or bribery, but the success and efficiency of these legal sanctions depend
on the effective enforcement of these laws. Yet when the brthe takérs in host
countries are_tﬁc officials themselves or a related third party, they tend to exercise
o called prosecutional discrcﬁon enfrb/;cing the law in selected cases which makes
deterrence of law breaking dim and ;cmow, especially for those already bac_ked by
the authorities. Assessing the bcncﬁt‘ of such laws becomes difficult. One.‘ writer

has said: "Most unenforced criminal laws survive in order to satisfy moral objec-
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tions to established modes of conduct. They are unenforced because we want to
continue our conduct, and unrepealed because we want to preserve our
morals."1050

In the writer’s opinion, the reason for such selective enforcement of thé law
is that there is no non democratic political system that would make i‘tlpossiblc for
ordinary citizens to serve as watchdc;gs for those acting on behalf of the govern-
ment. The perpetuity of the de facto state of dictatorship in most of the develop-
mg countries is thus supported to the advantage of outsiders and of international
politics, which manage to keep these countries under their sphere of influence.

So, when a country senses rcséntmcnt against corruption in its business entities or
business persons, it may, for pc";h'cy rcason-s, take action to prevent its MINCs from
making bribes or any sort of illegal payments to gain access to foreign countries
for business purposes. This was the case when the U.S. enacted the FCPA. The
goal of making bﬁbcv in international business a crime v)as to‘rcducc‘rpublic
discontent and to dispel the over simplified image of MNCs as corrupters of

officials inundcrdcvelépcd countries. ) ‘ -

Thus, the U.S. became the first coughry in the world to pass a criminal statute
that regulates its corporations in conducting business abroad. Howc.vcr, the FCPA
has several weakmesses that may hinder its effectiveness, on;: being the national
se;:urity exception and the difﬁculﬁeé assécia}ed with its app]if:ation, such as the
- possible extraterritorial reach of the Act and the cmbarras;mént that would suﬁacc
when the disclosed information reveals that the beneficiary is a high ranking
foreign official or a leader of a country having close ties with the United States,
Extraterritorial .consequences may arise when U.S. MNCs have foreign subsidi-

aries who depend on bﬁbc‘sfor doing business abroad, or who have knowledge of

1050 T. Amold, The Symbols of Government, (1935), at 160. o
' \
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agents in other countries who pay such bribes.

L

These extraterritorial conséquences have raised some doubts about the

effectiveness of a unilateral legal sanction of illegal payments, which leads ﬁs to
the conclusion that effective -legal control of MNCs’ illegal payments in transna-
tional busincss dealings depends on the full cooperation of the intcmatic;nai com-
muaity. 'I'hcsc coopcrauvc efforts among nations would activate and effectuate

the implementation of nanonal law. Also, any international effort——such as a mul-

_tlateral treaty--directed at prohibiting and .consequently eliminating illegal _pay- .

ment, would alleviate the advcrsg effect of a unilateral sanction and the potential

extraterritorial consequences of its enforcement. Moreover, multilateral action

would clumnatc the potential ncgauvc effect on forczgn relations, bec‘.ausc any
foreigd ofﬁmal accused of demanding or acccpung illegal payment woyld have the
chance to defend hunself beforc a national court. If the ofﬁc1a1 isfconvicted, the
MNC would not have to fear rctahanon for having cxposcd h1m. Fmozily, interna-
uonal cooperative efforts would ensure judicial assistance in gathering evidence
and effective enforcement of the court’s sentences if ihe convicted MNC or

official is beyond the border of the country where the crime took place.

~l
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APPENDIX 1
SAUDI ARABIA
-Regulations Against Bribery
Promulgated by Royal Decree No. 15/m
on 7.3.1382.A.H. (August 9, 1962)

Art. 1 Every public employee who asks for, accepts or requests a promise for
himself or another or a gift in order to perform an act within his duties, or pre-
wnds that the act falls within the scope of his duties even though it is a lawful act
is considered corrupt and shall be punished with imprisonment from one to five
years and a fine from 5000 to 190,000 Riyals, or either of these penalties.
Whether the official intended to carry out what was promised has no bearing on

the constitution of the crime.

Art. 2 Every public Vofﬁcial who solicits for himself or another a promise or 2
gift as a reward for abstaining from performing an act within his duties, or pre-"
tends that such an act falls within the scope of his duties, although not performing
it is legal, is considered corrupt and shall be punished by the penalties prescribed
in Article 1 of this law. Whether the official intended not to carry out what was

promised has no bearing on the crime.

Art. 3 Every public official who solicits or accepts for himself or another a
promise or a gift as a reward for obstructing the performance of his duties or as a
reward for what he has accomplished, even if there was no previous agreement, is

considered corrupt and shall be punished by the penalties prescribed in Article 1

of this law.

Art. 4 Any public official who violates the duties of his position in order to
commit or abstain from committing an act as a result of-a request, rccommcnda—

tion, or mcdlanon is considered corrupt and shall be punished by imprisonment
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for one year and a fine not to exceed 1000 Riyals or either of these penalties.

Art. 5 Any public official who solicits or accepts for himself or another .a
promise or gift in order to use }u’s genuine or alleged influence tt; get or try to get
from any public authority, works, ordinances, decisions, commitments, conces-
sions, procurement contracts, or a job, service or any kind of privilege, is guilty of

bribery and shall be punished by the penalty prescribed in Aru'clé 1 of this law.

Art. 6 The briber, the intermediary and any participant in a.ny-of the above
.mentioned crimes shall be punished by the penalty preseribed in the incriminating
article. Whoever concurs, instigates, or helps to carry out a crime knowing that
the crime has been committed by virtue of his concurrence, instigatioh and assis-

tance, shall be considered an sccomplice.

Arz. 7 He who uses force or violence or threats agairist any public official to
get something illegal from him, or to force him to avoid implementation of lawful
action within his duties, shall be punished by the penalties prescribed in Article 1
of this law. ' |

Art. 8 He who offers a bribe but it was not accepted, or uses force, violence
c;r threats without attaining his objective, shall be punished by imprisonment from
six months to thirty months and a fine from 2,500 to 50,000 Riyals‘. or either of _
lthcsc penalties..

Arr. 9 In the application of this law, the following are considered public

officials:

a. an employee of the government, its agencies, or public institutions,

whether he has been appointed to a permanent or temporary job.

b. the arbiter or expert appointed by the government or any other institution

endowed with judicial authority;
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c. the doctor or midwife, in regard to the reports he or she submits, even if

he or she is not a public official;

d. every individual commissioned by the government or by any other admin-

istrative authority;

c. cmployees of corporations or companies that undertake any project for the

public sector.

Art. 10 Every individual appointed by the briber or the bribed person to
recetve a gift or a benefit, who accepts it knowing the reason behind it, shalabe
punished by ihlpi'isonment from 1 to 6 months and a fine of 5,000 Riyals or cir;hcr
of thesé penaltes, provided that this person was not an intermediary in the ‘bri-

bery.

Art, 11 In the application of the provisions of this law, any benefit or
privilege meceived by the bribed individual, no matter what type or whether it is
material or not, is considered a promise or a gift

'Art. 12 Anyone convicted of the crimes defined by this law, shall be removed
from office and shall be denied having any ptlblic office, or admittance to any
adjudication, public import licenses, public work contracts, government contracts
or any other public authority, whether through practice or direct contracting. The
Council of Ministers is entitled to consider an additional penalty after a period of

5 years since the original penalty.

Art. I3 Under all circumstances, the cash, privilege: or benefit shall be

confiscated.

Arz. 14-The briber or the intermediary shall be acquitted of the penalty if he
has informed or confessed to the authormcs even if he confesses after disclosure
of the act. The money, privilege or bcncﬁt shall not be c0nﬁscatcd if the briber

has informed the authorities prior to the discovery of the crime.
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Art. I5 Any person who is not a briber, intermediary lor participant* and
informs the aut.‘noritievf the crimes described in this law and whose information
led to the confirmation of the crime, shall receive a reward of not less than 5,000
Riyals but not more than half of the money confiscated. If the bribe was not
sufficient for the zfiinimum reward, the Treasury shal.l pay the difference, or the
whole amount if the bribe was not confiscated. The appropriate court shall”esti-

mate the reward according to Article 17.

rd

Art. 16 When the integrity of the official has been ascertained through an
incident in which he resisted bribery by those with vested interests, the Council of
Ministers must encourage him with a financial reward and especially promote him
to a higher rank if he has the qualifications, and when such an incident has been
repeated. l |

Art. 17 The investigation of the crimes enumerated in this law should be
entrusted to an official from the Bureau of Grievances and one from the Police
- Department. The Chairman of the Council of Ministers shall direct anyone of his‘ .
‘choice to conduct such an investigation. When it is over, the file on these crimes

shall be forwarded to a committee composed as follows:
a. The Chief of the Bureau of Grievances or his deputy as Chairman;
b. a legal councillor of the Bureau of Grievances;

¢. 2 legal councillor appointed by the Chairman of the Council of Ministers,

as a permanent member of the committee.

No one who participated in any of these investigations, or gave any opinion
is entitled to take part in the deliberation of this committee whose rulings are con-
sidered definitive when counter signed by the Chairman of the Council of Minis-

ters.
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APPENDIX I
PUBLIC LAW 95-213 [S.305); Dec. 19, 1977

THE U.S. FOREIGN CORRUPT PRAC"I'ICES ACT OF 1977
~

An Act to amend the Sccuﬁﬁcs Exchange Act of 1934 to make it unlawful for an |
issuer of securities registered pursuant to section 12 of such Act or an issuer
required to file reports pursuant to section 15(d) of such Act to make certain
payments to foreign officials and other foreign persoms, to require such

issuers to maintain accurate records, and for other purposes.

Be it enacted by the Senate and~House of Representatives of the United States of

America in Congress assembled,
TITLE I--FOREIGN CORRUPT PRACTICES

SHORT TITLE o

15 USC 78a note.

SEC. 101. This title may be citéd as the "Foreign Corrupt Practices Act of
1977."

ACCOUNTING STANDARDS

SEC. 102. Section 13(b)-of the Securities Exchange Act of 1934 (15 U.S.C.
78q(b)) is amended by inserting "(1)" after “(b)" and by adding at the end

thereof the following:

"(2) E\;ery 1ssuer which has a class of securities registered pursﬁant to section
Y 120f this title and every issuer which is required to file reports pursuant to
section 15(d) of this title shall--

records-keeping

"(A) make and keep books, records, and accounts, which, in reasonable
: -~ .

-4 "~
~
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detail, accurately and fairly reflect the transactions and dispositions of

the assets of the issuer; and

Internal accounting controls ' - .

"(B) "devise’ and maintain a sysﬁcm of internal accounting controls

sufficient to provide reasonable assurances that--
e

"(i) transactions are executed in accordance with management’s

N .
general or specific authorization;

"(ii) transactions are recorded as necessary (I) to permit preparation
of financial statements in “conformity with generaily accepted
accounting principles or any other criteria applicable to such state-

ments, and (II) to maintain accountability for assets; s

"(ili) access to assets is permitted only in accordance with

-management’s general or specific authorization; and

"(iv) the recorded accountability for assets is compared with the
~
existing assets at reasonable intervals and appropriate action is

taken with respect to any differences.

r

Exemption directive, issuance and expiraton.
"(3) (A) With respect to matters concerning the national security of the
- United States, no duty or liability under paragraph (2) of this subsection shall
be imposed upon any person acting in cooperation with the head of any
Federal department or-agcncy responsible for such matters if such act in
cooperation with such head of a department or agency was done upon the
specific, written directive of the head of such department or agency pursuant
to- Presidential authority to issue such directives. Each directive issued
underthis paragraph shall set forth the si:cciﬁc facts and circumstances with

respect to which the provisions of this paragraph are to be invoked. Each
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'15 USC 78dd-1

such d&rcctive shall, 'unlcss renewed -in writing, expire one year after the date
of issuance. |
File maintenance. Annual summary, transmittal to congressional committees.
"(B) Each head of a Federal department or agency of the United States who
issues a directive pursuaht to this paragraph shall maintain a complete file of
all such directives and shall, on October 1 of cacﬁ year, transmit a summary
of matters covered by such directives in force at any time during the previous
year to the Permanent Select Committee on Intelligence of the House of

Representatives and the Select Committee on Intelligence of the Senate.”.
FOREIGN CORRUPT PRACTICES BY ISSUERS

SEC. 103. (a) The Securites Ex¢hange Act of 1934 is amended by inserting

after section 30the following new section:

"FOREIGN CORRUPT PRACTICES BY ISSUERS

<

15 USC 78L
SEC. 30. (a) It shall be unlawful for any issuer which has a class- of securi-
ties registered pursuant to section 12 of this title or which is required to file
reports under section 15(d) of this title, or for any officer, director, employee,
or agent of such issuer or any stockholder iher.c:of acting on behalf of such
issuer, to make use of the mails or any means or instrumentality of interstate
commerce corruptly in furtherance of an offer, payment, pron_iise to- pay, or

authorization of the giving of anything of value to--
"(1) an, foreign official for purposes of

"(A) influencing any act or decision of such foreign official in his

official capacity, including a decision to fail to .perform his-official
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functions; or

-~

"(B) inducing such foreign official to use his influence with a
foreign government or instrumentality thereof to affect or influence |

any act or decision of such government or instrumentality,

in order to assist such issuer in obtaining or retaining business for or

with, or directing business to, any person;

"(2) any foreign political party or official thereof or any candidate for
foreign political office for purposes of : -~

"(A) influencing any act or decision of such party, official or candi-
” .
date in its or his official capacity, including a decision to fail to

perform its or his official functions; or

3 - - . i -’ .
- "(B) inducing such party, official, or candidate to use its or his
influence with a foreign government or instrumentality thereof to

affect or influence any act or decision of such government or

instrumentality.

in order to assist such issuer in obtaining or retaining business for or

with, or directing business to, any person; or

"(3) any, person, 'while knowing orV}}aving reason to know that all or a
portion of such money or thing of value will be offered, given, or prom-
ised, directly or indirectly, to any foreign official, to any foreign politi-
cal party or official thcrcoi;, or to any candidate forforeign political
office, for purposes of

"(A) influencing any act or decision of such foreign official, politi-
cal party, party official, or candidate in his or its official capacity,

including a decision to fail to perform his or its official functions:

271



or

"(B) inducing such foreign official, political party, party official, or
candidate to use his or its influence with a foreign government or
instrumentality thereof to affect or influence any act or decision of

~ such government or instrumentality,

in order to assist such issuer in obtaining or retaining business for or
with, or directing business to, any person. \
Fﬁreign official.
"(b} As used in this secn'op, the term’ foreign official’ means any officer or
employee of a foreign government or any department, agency, or instrumen-
tality thereof, or any person acting in an official capacity for or on behalf of
such government or department, agency, or instrumentality. Such term does’
not iﬁcludc ;'my employee of a foreign govemnment or any department,
agency, or instrum:ntality thereof .whosc duties are essentially ministerial or
clerical.”. -
Penalties
(b)(1) Section 32(a) of the Securities Exchange Act of 1934 (15 U.S.C.
78ff(2)) is amended by inserting "(other than section 30A)" immediately after
"title” the first place it appears.
(2) Section 32 of the Securities Exchange Act of 1934 (15 U.S.C. 78ff) is
amended by adding at the-end thereof the following ne:w subsection:
"(€)(1) Any issuer which violates séction 30A(a) of this title shall, upon con-

viction, be fined not more than $1,000,000.

"(2) Any officer or director of an issuer, or any stockholder acting on behalf
of such issuer, who willfully violates section 30A(a) of this title shall, upon’

conviction, be fined not more than $10,000, or imprisoned n& more than five
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years, or both.

"(3) Whenever an issuer i§ found to have violated section 30A(a) of this title,
any employee or agent of such issuer who is a United States citizen, national,
or resident or is otherwise subject to the jurisdiction of the Untied States
(other than an officer, director, <;r stockholder of such issuer), and who will-
fully carried out the act or practice constituting such violation shall, upon
conviction, be fined not more than $10,000, or imprisoned not more than five '

years, or both.

"(4) Whenever a fine is imposed underparagraph (2) or (3) af this subsection
upon any officer, director, stockholder, employee, or agent (ihn\issucr; such
fine shall not be paid, directly or indirccﬂy,-by such issuer.".

FOREIGN CORRUPT PRACTICES BY DOMESTIC CONCERNS

15 USC 78dd-2

SEC. 104.(a) It shall be unlawful for any domestic concem, other than an
issuer which is subject 'Eg_iection 30A of the Securities Exchange Act of
1934, or any officer, di.x%ctor, employee, or agent of such domestic concern
or any stockholder thereof acting on behalf of such domestic concern, to
make use of the mails or any 'rnca.ns or insn'umcnta.lify o‘f interstate commerce
corruptly in furtherance of an offer, payment, promise to pay, or authoriza-
tion of the payment of any money, or offer, gift, promise to give, or authori~
zation of the giving of anything of value to

(1) any foreign official for purposes of

(A) influencing any act or decision of such foreign official in his official |

capacity, including a decision to fail to perform his official functions; or

(B) inducing such foreign official to use his influence with a foreign
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‘government or instrumentality- thereof to affect or influence any act or
decision of such government or instrumentality, in order to assist such
domestic concern in obtaining or retaining business for or with, or

directing business to, any person;

3
(2) any foreign political party or official thereof or any candidate for foreign

e T e e e ———

. political office for purposesof —

(A) influencing any act-or decision of such party, ofﬁciail, or candidate
in its or his official capacity, including a decision to fail to perform its

.or his official functions; or

(B) inducing such party, official, or candidate to use its or his influence
with a foreign government or instrumentality thereof to affect or

-

influence any act or decision of such government or instrumentality, in

order to assist such domestic concern in obtaining or retaining business

for or with, or directing business to, any person: or

(3) any person, while knowing or having reason to know that all or a portion
of such money or thing of value will bn offered, given, or promised, directly
or indirectly, to any forc:xgn ofﬁczal to any foreign political party or official

thereof or to any candidate for forexgn political office, for purposes
(A) inﬂuencing any act or decision of such foreign official, political
party, prany ofﬁcinl, or candidate in€his or its official capacity, including
a decision to fail to perform his or its official functions; or
(B) inducing such foreign official, political party, party official, or candi- -
date to use his-or its influence with a foreign government or instrumen-
tality thereof to aff_ect_ or influence any act of decision of such govcni-

ment or instrumentality, in order to assist such domestic concem in
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obtaining or retaining business for or-with, or directing business to, any

person,

-

Penalties
'(b)(l)(A) Except as'providcd in" subparagrzaph (B), any domestic concem

which violates subsection (a) shall, upon conviction, be fined not more than

e et

$1,000,000.

(B) Any individual who is a domestic concern and who willfully violates
subsection(a) shall, upon convicticn, be fined not more than $10,000, or

imprisoned not more than five years, or both.

(2) Any officer or director of a domestic concern, or stockholder acting on
behalf of such domestic concern, who willfully violates subsection '(a) shall,
upon conviction, be fined nct more than 810,000,'or imprisoned not more

-~

than five years, or both.

(3) Whenever a domestic concern is found to have violated subsection (a) of
this section, any employee or agent of such domestic concermn who is a
United States citizen, national, or resident or is otherwise subject to the jur-
isdiction of the United States(other than an officer, director, or stockhaider
acting on bcéhilf of such domestic concern), and who willfully carried out the
act or practic;e constituting such violation sha'l, upon conviction, be fired not

more than $10,000, or imprisoned not more than five years, or both.

(4) Whenever a fine is imposed undcrparagrapil (2) or (3) of this subsection
upon any officer, director, stockholder, employee, or agent of a domestic con-
cern, such fine shall not be paid, directly or indireétly, by such domestic con-
cermn.

Civil Action

(c) Whenever it appears to the Attorney General that any domestic concern,

-275-

_{.



or officer, director, employee, agent, or stockholder thereof, is engaged, or is
about to engage, in any act or practice constituting a violaton of subsection
(a) of thissection, the Attorney General may, in his discredon, bring a civil
action in an” appropriate district court of the United States to enjoin .such act
or practice, and upon a propcr‘ showing a permanent or temporary inju‘nction.
Or a temporary restraining order shall be granted without bond.
(d) As used in this section:

Definitions -
(1) The term "domestic concern” means (A)any individual who is a citizen,
national, or resident of the United States; or/B) any corporation, partnership,-
association, joint stock company, busmcssnrust unincorporated organization,
or sole proprietorship which has its p {:1pa1 place of business in the United
States, or which/is’ﬁgﬁ!'13:4‘.1.1.n:)<zhin laws of a State of the United States
ora t;mtory, possession, or commonwealth of the United States,
(2) /l"he term "foreign official" means any ofﬁccr or cmployce of a foreign
government or any department, agency, or instrumentality thereof, or any per-
$on acting in an official capacity for or on behalf of any such government or
department, agency, or instrumentality. Such term does not include any
employee of a foreign govemnment or any department, agency, or instrumen-

tality thereof whose duties are essentially ministerial or clerical.

(3) The term "interstate commerce" means trade, commerce, transportation, or _
communication among the several States, or between any foreign country and-
any State or between any State and any place or ship outside thereof. Such
term include‘s the interstate use of (A) a telephone or other interstate means

of communication, or (B) any other interstate instrumentality.
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TITLE II--DISCLOSURE
Domestic and Foreign Investment Improved Disclosure Act of 1977.
;_S_EC. 201. This title may be cited as the"Domestic and Foreign Investment
Improved Disclosure Act of 1977".
15 USC 78a note. |

SEC. 202. Section 13(d)(1) of the Securities Exchangc Act of 1934 (15
U.S.C. 78m) is amended to read as follows:

Equity security acquisition, statement, filing.
"(d)(1) Any _person who, after acquiring directly or indirectly the beneficial
owner ship of any equity security of a class which is registered pursuant to
section 12 of this title, or any equity security of én insurance company

Contents
'which would have bee required to be so registered except for the cxcepnon
contauned in sccnon 12(2)(2)(G) of this title,

15 USC 78L
or any equity security issued by a closed end investment company registered
under the Investment Company Act of 1940, is

(15 USC 80a.-51).
directly or indirectly the beneficial owner of more than 5 per centum of such
class shall, within ten days after such acquisition, send to the issuer of the
security at its principal executive office, by registered or certified mail, send
to each exchange where the security is traded, and file with the Commission,
a statement containing such of the following information, and such addition
information, as the Commission may by rules and regulations, prescribe as

necessary or appropriate in the public interest or for the protection of inves-

tors
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"(A) the background, and identity, residence, and citizenship of, and the
nature of such beneficial owncrship..by, such person and all other per-
sons by whom or on whose behalf the purchaécs have been or are to be

effected;

"(B) the source and amount of the funds or other consideration used or
to be used in making the purchases, and if any part of the purchase
price is represented or s to be represented by funds or .other considera-
tion borrowed or otherwise obtained for the purpose of acquiring, hold-
ing or trading such’ security, a description of the transaction and the
names of the parties there to, except that where a source of funds is a
loan made in the ordinary course of business by -a bank, as defined in
section 3(a)(6) of this title, if the person filing such statement so

requests, the name of the bank shall not be made available to the public;

"(C) if the purpose of the purchases or I.Jrospective purchases is to
acquire control of the business of the issuer of the securities, any plans
or proposals which such persons may have to liquidate such issuer, to
sell its assets or 10 merge it with any other persons, or to make anf

other major change in its business or corporate structure;

"(D) the number of shares of such security which are beneficially
owned, and the number of shares concerning which there is a right to
acquire, directly or indirectly, by (i) such person, and (ii)by each associ-
ate of such person, giving the background, identity, residence, and

citzenship of each such associate; and

-

"(E) information 2s to any contracts, arrangements, or understandings
with any person with respect to any securities of the issuer, including

but not limited to transfer of any of the securities, joint ventures, loan or
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option arrangements, puts or calls, guaranties of loans, guaranties against
loss or guaranties of profits, division of losses or profits, or the gdlving or
withholding of proxies, naming the pcrsoné with whor;1 such contracts,
arrangements, or understandings have been entered into, and giving the
details thereof.”.
Equity security ownership, statement, filing,
SEC. 203. Section 13 of the Securities Exchange Act of 1934, as amended
(15 U.S.C. 78m), is amended by adding at the end thereof the following new
subsection: ]
"fg)(l) Any person who is directly or indirectl; the beneficial owner of more
than 5 per centum of a.ﬁy security of a ciass described in subsection (d)(1) of
thissection shall send to the issuer of ihe security and shall file vﬁth the Com-
mission a statement setting forth, in such form and at such time as the Com-
mission may, by rule, prescribe--
"(A) such person’s identity, residence, and citizenship; and
"(B) thé number and description of the shares in which such person has -
an interest and the nature of such interest.
Amendments
"(2) If any material change occurs in the facts set forth in the statement sent
to-the issuer and filed with the Commission, an amendment shall be transmit-
ted to the issuer and shall be filed with the Commission, in accordance with
such and regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.
Person
"(3) When two or more persons act as a ﬁartnership, limited partnership, syn-

dfcate, or other ground for the purpose of acquiring, holding, or disposing of

L
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securities of an issuer, such syndicatc or group shall be deemed a ’person’

for the purposes of this subsection.

"(4) In determining, for purposes of this subsection, any percentage of a class
of any security, such class shall be dccméd to consist of the amount of the
outstanding securities of such class, exclusive of any securities of such class
. held by -or for the account of the issuer or a subsidiary of the issuer.
Infomaﬁon, availability

"(5) In exercising its authority under this subsection, the Commission shall
take such steps as it deems necessary or appropriate in the public interest or
for the protection of investors (A) to gchievc.ccnualizcd reporting of infor-
mation regarding ownership, (B)to avoid unnecessarily duplicative reporting
by and n;inirrﬁze the c‘ornpliance burden on persons required to report, and
(C-) to tabulate and promptly make available the information contained in any
rcﬁort filed pursuant to this subsection in a manner which will, in the view of
thé Commission, maximize the us%hfflness of the information to other Federal
and State agencies and the public.

Exemption.

"(6)' The Commission ma{j'f,'tiy rule or order, exempt, in whole or in part, any
person or class of persons from any or all of the reporting requirements of
this subsection as it deems necessary or appropriate in the public interest or
for the protection of investors.
Report to Congress.

"(h) The Commission shall report to the Congress within thirty months of the
date of enactment of tﬁis subsection with respect to (1) the effectiveness of
the ownership reporting requirements contained in this title, and (2) the

desirability and the feasibility of reducing or otherwise modifying the 5 per-
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centum threshold used in subsections (d)(1)and (g)(1) of this section, giving

appropriate consideration to--

Ante, p. 1498.

’

SEC.

"(A) the incidence of avoidgncc of reporting by beneficial owners using
multiple holders of record: |

"(B) the cost of compliance to persons required to report;

"(C) the cost to issuers and others of processing and disseminating the
reported iri-fdnnation;

"(D) the effect of such action on ‘thc securities markets, including the
system for the clearance and settlement of securities transactions;

"(E) the benefits to investors and to the public; |

"(F) any bona fide interésts of individuals in the privacy of their finan-
cial affairs; '

"(G) the extent to which such reported information gives or would givc‘

any person an undue advantage in connection with activities subject io

sections 13(d) and 14(d) of this title; 15 USC 78 n.

"(H) the need for such information in connection with the administration

and enforcement of this title; and

"(D) such other matters as the Commission may deem relevant, including

the information obtained pursuant to section 13(f) of this title.”.

204. Section 15(d) of the Securities Exchange Act of 1934 is amended

by inserting immediately before the last sentence the following new sentence:

"’I’I]c

Commission may, for the purpose of this subsection, define by rules

and regulations the term held of record’ as it deems necessary or appropriate

in the public interest or for the protection of investors in order to prevent
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circumvention of the provisions of this subsection.”. "Held of record"”,

definition. 15 USC 78o0.

Approved Dccérnber 19, 1977.

%

"
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