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ABSTRACT

Although Canada has observed a drastic decrease in the use of secure custody for justice-
involved children since the introduction of the Youth Criminal Justice Act (2002), thousands of
children are still imprisoned each year. Children in these carceral spaces tend to be the unwanted
children of children’s rights movements, and, as such, their rights-related experiences are often
left unexamined (Abramson, 2006). To this end, by drawing on interview-based accounts and an
examination of related policies and training curriculum, this thesis focuses on children’s rights
awareness, rights-informed practices and child-friendly justice in one provincial secure custody
facility in Canada by centring the experiences of eight imprisoned children within a broader
context provided by seven facility staff and two members of the provincial Office of the Child
and Youth Advocate. Further, conceptualizing the secure custody facility as a porous institution
(Ellis, 2021) illuminates the carceral space’s dissonance between acknowledging the unique
status of children (Hollingsworth, 2008) and working within a system designed for the adult
prisoner. The findings indicate that imprisoned children are not made aware of the rights granted
to them in the UN Convention on the Rights of the Child (1989) upon admission to secure
custody, nor do children’s rights inform decision-making at this facility. However, promisingly,
the findings do demonstrate the potential to move towards a child-friendly justice space
predicated upon children’s rights. Building upon this potentiality, this thesis contributes to the
theoretical understanding of children’s rights awareness in carceral spaces while also identifying
a path toward the integration of children’s rights aspects and practices.

Keywords: children’s rights; imprisoned children; child-friendly justice; porous institutions.
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1. INTRODUCTION

This study sought to examine imprisoned children's experiences of learning about the
rights granted to them in the United Nations Convention on the Rights of the Child. To
accomplish this academic endeavour, I met with imprisoned children and asked them to share
their understanding of children’s rights. To facilitate the discussion, they were provided with a
copy of UNICEF's Children's Version of the Convention, a colourful document that presents all
rights in child-friendly language. I was unprepared for many children's reactions upon learning,
in some cases for the very first time, that they were entitled to rights, not because they were
accused of criminalized acts but because of their humanity as children. Not all children were
affected by the document, but those who were seemed overwhelmed, as though they were
discovering a secret withheld from them. Cole, a 15-year-old participant, who had been in and
out of the secure custody facility countless times since the age of 12, stared at the document for
some time before looking up and reacting: “That's a lot of rights I didn't even know that we
had.”" Indeed, seeing their humanity reflected in this colourful document was a powerful
moment. Moments like these illustrate the importance of teaching children about the rights
granted to them. Beyond the legal obligation identified in the Convention, empowering children,
especially those impacted by imprisonment, has the potential to transform how they view
themselves, and this transformative potential was the impetus for this study.

Relatively little scholarship exists examining imprisoned children’s awareness of the

rights granted to them in the United Nations Convention on the Rights of the Child (the

! As a measure to highlight the voices of child participants, their direct quotes have been italicized throughout this
thesis.



Convention), as most research focuses on legal literacy in judicial spaces (Stalford et al., 2017).2
Within the Canadian context, the legislation currently governing the justice system for children,
the Youth Criminal Justice Act (YCJA), came into effect in 2003, and it was significant in that it
was the first piece of Canadian legislation that “explicitly incorporated” the Convention (Covell
et al., 2018, p. 59). Despite this incorporation, the YCJA has failed to comply with the
Convention wholly, leading to questions regarding Canada’s commitment to the realization of
rights for justice-involved children (Denov, 2004).

Understanding rights is essential, particularly for imprisoned children, for if they do not
possess a complete rights knowledge, it limits their ability to critique their carceral experiences
(Duncan, 2000). As such, the concept of child-friendly justice has emerged as a set of practices
with the potential to ensure that justice spaces are rights-informed, prioritize children’s best
interests and acknowledge their inherent autonomy (Council of Europe, 2010; Liefaard,

2016). Though the conceptualization of child-friendly justice is not without its critics who
question the integrity of youth justice systems which allow imprisonment (Goldson & Kilkelly,
2013; Medlicott, 2001; Goldson & Coles, 2005), it may offer the opportunity to improve systems
in the interim as the broader children’s rights project continues to advocate for abolition over the
long term. As part of child-friendly justice efforts, carceral spaces are supposed to ensure that
staff receive specialized training focused on the Convention as well as learning techniques for

working for and with children (O’Donnell, 2013; Byrne & Lundy, 2015). Additionally,

2 As this study employs a children’s rights lens, “child” and “children” are used when referring to individuals under
the age of 18, regardless of justice involvement, as per Article 1 of the United Nations Convention on the Rights of
the Child (1989). When speaking directly about criminal justice legislation or specific provisions, “youth” may be
utilized to reflect the legislative terminology. I have chosen to use the term “child” as an important reminder that
even though individuals under 18 who are justice-involved are categorized as youth by the state, they are still, in
fact, children. Additionally, “imprisoned” was chosen to describe the child participants of this study as
imprisonment refers to the restraining of personal liberty rather than “incarcerated,” which is not reflective of
individual personal experience but court-ordered action.



mechanisms such as Child Rights Impact Assessments are also supposed to be introduced to
mandate rights compliance. Importantly, child-friendly justice has the potential to acknowledge
the dignity of imprisoned children by centring their needs above the needs of carceral spaces and
allowing them to participate in all matters which concern them (Lansdown, 2011).

However, carceral spaces have the tendency to focus on the future potentiality of
imprisoned children; success tends to be measured through government metrics such as
successful reintegration characterized by low recidivism. Yet, as Mark Drumbl has warned:
“Children are more than just persons in a state of becoming. They are persons in a state of being.
Their potentiality must not deplete their actuality” (2012, p. 208). Focusing exclusively on
potentiality allows carceral spaces to forgo rights adherence and awareness by pointing to the
future. Instead, child rights scholars call on justice systems to also focus on the actuality of
imprisoned children and ensure that not only are they aware of the rights guaranteed to them in
the Convention, but that carceral spaces actually facilitate the realization of these rights

(Liefaard, 2020).

1.1 Research Focus

Given the lack of examination related to children’s experiences of learning their unique
rights while imprisoned, this study sought to address this gap by interviewing these children to
allow them to share their own experiences. In doing so, the research was grounded by the United
Nations Convention on the Rights of the Child (1989) and the rights enshrined therein,
specifically Article 12, the right to be heard and Article 42, the right to be informed of the
principles and provisions of the Convention (United Nations, 1989).

As no single criminological theory seemed sufficient to explore children’s rights within a

carceral space, I combined two concepts to develop an applicable framework. I employed Rachel



Ellis’ (2021) concept of the porous institution, a reinterpretation of Erving Goffman’s (1961)
total institutions, which explains that while coercive control tactics may still be present in a
prison designated for children, they possess a permeability and thus are not unaffected by
societal factors. Adding Katherine Hollingsworth’s (2008) understanding of justice-involved
children’s statuses served to explain that coercive control tactics remain in a carceral space for
children since children are ascribed an ‘offender’ status rather than being seen as children first.
As carceral spaces were traditionally designed for the adult, the offender status is
indiscriminately applied to all prisoners, regardless of age. As a result, coercive control
contributes to the deprioritization of children’s status, which translates to a deprioritization of
children’s rights.

Informed by this conceptual framework, I interviewed eight imprisoned children, seven
facility staff and two representatives from the provincial Office of the Child and Youth Advocate
regarding children’s rights awareness and child-friendly justice practices at the only secure
custody facility in the province of interest.® These qualitative interviews, as well as related
facility documentation, were analyzed using Braun and Clarke’s (2021) reflexive thematic
analysis to explore this thesis’ broader objective of understanding the extent of children’s rights
awareness at this facility and whether rights have been used to inform facility practices. In
examining this objective, specific areas of inquiry focused on training, decision-making, day-to-
day practices, children’s rights understanding and child-friendly justice.* Informed by the
research findings and the insights of imprisoned children, this study identified a path toward the

realization and actualization of children’s rights in this carceral space.

3 In order to protect the anonymity of the imprisoned children who participated in this study, neither the facility
name nor the province will be identified.
4 The research sub-questions will be specified in Chapter 4.

4



1.2 Chapter Overview

The literature review presented in Chapter 2 begins by exploring scholarship related to
the evolution of the modern children’s rights project before turning to the Canadian system of
youth criminal justice to understand how this system has converged or diverged the United
Nations Convention on the Rights of the Child. Finally, I review how child-friendly justice is
conceptualized and its potential to advance children’s rights within the current youth criminal
justice system.

Chapter 3 discusses the conceptual framework employed in this study. The criminological
concepts of porous institutions and the status of imprisoned children were used in partiality to
examine the rights-related experiences of imprisoned children. Chapter 4 moves to methodology,
wherein reflexive thematic analysis is explained along with a thorough data collection discussion
which acknowledges the complexity of conducting in-person research in a carceral space with
imprisoned children amid a global pandemic.

Data analysis begins in Chapter 5: Developing an Analytical Foundation by situating the
secure custody facility implicated in this research within the larger Canadian context. This
chapter then introduces all three participant groups: imprisoned children, facility and Child and
Youth Advocate staff, and examines the relevant documentation provided by the facility.

Chapters 6 through 8 present the three significant themes developed from the
data. Chapter 6: Systemic Barriers Limit Children’s Rights Awareness explores facility practices
and ideologies which preclude children’s rights awareness and education. Further, Chapter 7:
Carceral Spaces are not Child-Friendly examines rights violations and problematic practices

masked by children’s rights washing. Looking toward the future, Chapter 8: Potentiality to be



Child-Friendly and Rights-Informed, presents opportunities to strengthen rights adherence and
capitalize upon an openness to change.

Finally, Chapter 9: Conclusions and Recommendations, identifies this study’s
contribution to criminology and children’s rights theorizing, as well as directions for future
research. It culminates by identifying recommendations to develop a child-friendlier carceral

space predicated upon children’s rights.



2. LITERATURE REVIEW

This literature review aims to situate imprisoned children and child-friendly justice
within the broader children’s rights project to identify how imprisoned children can be
empowered in carceral spaces through rights awareness and rights-informed practices. The first
section begins by exploring how the western imagination formed modern understandings of
children’s rights as children emerged as sentimental objects in the twentieth century. In an effort
to understand how the children’s rights movement has seemingly not fully permeated carceral
spaces, this chapter explores how normative children’s rights understandings have proven
harmful to children who do not conform to the ideal conceptualizations of the vulnerable child.
This section closes by examining the literature surrounding the United Nations Convention on
the Rights of the Child’s Article 12, which emphasizes a child’s right to be heard, with attention
paid to the difficulty that systems have had in operationalizing this right. Next, a children’s rights
lens is applied to the evolution of Canada’s youth criminal justice legislation. This section also
explores the unique vulnerabilities experienced by imprisoned children and how these children
have become the ‘unwanted child’ of the children’s rights movement. The final section presents
literature related to the potentiality of a rights-informed child-friendly justice system. The
research emphasizes the need for specialized training, children’s participation and a mechanism
to ensure adherence to children’s rights. I conclude this chapter by identifying critical gaps in the
literature and propose how this study aims to contribute to the existing literature by addressing

these gaps.

2.1 Children’s Rights
Justice-involved and imprisoned children are meant to experience the same rights and

freedoms granted to all children in Canada; they do not possess a unique rights framework. As

7



such, it is crucial to examine how the United Nations Convention on the Rights of the Child was
informed by historical, political, and social contexts that led to children becoming rights-holders
to understand how this socio-political history has shaped the actualization of the rights of all

children, but more specifically, justice-involved children.

2.1.1 Contextualizing Children’s Rights

The origins of children’s rights, and the inherent protectionism of modern rights
ideologies, derive from the devastating effects that historical conflicts have had on children
(Save the Children, 2020). Prior to the wars of the twentieth century, many western countries
experienced spikes in nationalism enacted upon children who had become symbolic of a
country’s future (Cunningham, 1995). With such value placed upon children, ‘reformers,’
comprised primarily of middle-class citizens, often women, began to scrutinize the abuse and
neglect of children and called for more significant governmental intervention (Lindenmeyer,
1997; Skocpol, 1992).

The need for child protection was solidified with the onset of World War I when “women
and children became actual as well as symbolic victims of war” (Fass, 2011, p. 22). Children’s
new symbolic victimhood triggered a sentimentality which led to the creation of organizations
focused on improving the experiences of children in the west who had borne the brunt of war
(Zelizer, 1985). Fass (2011) argues that this sentimentality and the suffering of children during
WWI eventually led to an international focus on children’s rights. This sentimentality was
further cemented during World War II, which enacted even more devastation upon children.

Many years later, in 1989, the United Nations Convention on the Rights of the Child (the



Convention) was introduced based upon a transnational rights framework that sought to balance
the protection of children while upholding their intrinsic human rights (Moody, 2015).°

The Convention came into effect with sweeping international ratification, indicating that
it was regarded as the preeminent authority on the rights of the child.® However, critics quickly
questioned its implicit protectionist ideology. As western conceptualizations of childhood
dominate international understandings of rights, so too does the belief that children require adult
protection. Marshall Beier (2018) argues that “As the quintessential innocents deemed in need of
protection, children are constructed outside of meaningful subjecthood and objectified as the
evocative ‘scenery’ of the politics of protection” (p. 164). From this protectionist understanding,
children are constructed as possessing only the capacity for feelings and lacking the ability for
rational judgement (Rosen, 2007), which effectively strips them of their autonomy and inhibits
their ability to have “livable lives” (Isin, 2017, p. 507).

Associated with the protectionist focus, critics also questioned the Convention’s reliance
on western conceptualizations of children and childhood. This understanding is imbued with a
romantic idealization of childhood marked as a “period of dependency” when children are unable
to care for themselves and require the tender care of adults (Burman, 1994, p. 239).” Even though
children have been deemed rights-holders by the Convention, the paternalization of their abilities
to exercise these rights has delegitimized their participation. This paternalization is evidenced by

the disparity between Articles 12 and 3; whereas Article 12 calls for the right of children to

> The United Nations was established in 1945 and shortly thereafter released the Universal Declaration of Human
Rights in 1948. While the Universal Declaration did not specifically outline children's rights, it did lay a foundation
for children’s rights. In 1959, the United Nations released the Declaration on the Rights of the Child (based upon the
1924 Declaration of Geneva), its first attempt to institutionalize the rights of the child.

¢ The United Nations Convention on the Rights of the Child (1989) has the most ratifications of any United Nations
treaty.

7 This tendency may also portray children as incomplete humans. Influenced by the work of Shepler (2005), Mark
Drumbl has warned that: “Children are more than just persons in a state of becoming. They are persons in a state of
being. Their potentiality must not deplete their actuality” (2012, p. 208).

9



participate in all matters affecting them, Article 3 only requires that children’s best interests, as
identified by guardians or state institutions, be taken into consideration and does not mandate
that children may speak to their own best interests.® Pupavac (2001) has questioned this schism
between the two articles, asking if it is not the child who can determine their own best interest,

then whom?

2.1.2. Exclusion of Children

Michael Freeman, a staunch children’s rights advocate and prolific writer in the field for
more than 40 years, has consistently advocated for a rights system that upholds the autonomy of
children. For Freeman, justice should be the ideal of law, asking how “law can create more
justice...and what happens when the law fails to meet its promise of justice” (as cited in Menkel-
Meadow, 2015, p. 654). Freeman (2000) was one of the first critics to point to the lack of
children’s participation in the drafting of the Convention:

The 1989 Convention was not formulated by children. Nor did they have any real input

into it. How different a convention in which the child’s voice is heard would look is a

matter of some controversy. There is, though, not a little irony in having a Convention

which emphasises participatory rights (in Article 12) whilst foreclosing the participation

of children in the formulation of the rights enclosed. (p. 282)

8 Article 12 of the United Nations Convention on the Rights of the Child (1989): 1. States Parties shall assure to the
child who is capable of forming his or her own views the right to express those views freely in all matters affecting
the child, the views of the child being given due weight in accordance with the age and maturity of the child. 2. For
this purpose the child shall in particular be provided the opportunity to be heard in any judicial and administrative
proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner
consistent with the procedural rules of national law. Article 3 of the United Nations Convention on the Rights of the
Child (1989): 1. In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a
primary consideration.

10



Others noted that drafters of the Convention did attempt to consult with children and, in fact, this
was the first international human rights instrument that had any degree of child participation;
though, generally, the consultations were “ad hoc rather than structured and occasional rather
than comprehensive” (Van Bueren, 2011, as cited in Freeman et al., 2015). Children not being
invited to be active agents during the development of the Convention foreshadowed the
longstanding difficulty that adult systems would have with successfully operationalizing Article
12.

Perhaps due to the lack of child participation, certain groups of children and their
considerations were either only vaguely addressed or completely forgotten within the text of the
Convention. For instance, drafters of the Convention privileged issues that predominately
affected the boy-child (such as military service) while staying silent on issues that affected the
girl-child, such as female genital mutilation, son preference, sexual slavery, and child marriage
(Amoah, 2007; Taefi, 2011; LeBlanc, 1995). As such, some deemed the Convention “paper
equality” that had not borne out an equitable application and protection for the girl-child
(Fottrell, 2000, p. 10).° Nura Taefi (2011) argues that “girls are marginalised within the category
of children as females, and within the category of women as minors. The issues that affect them
are thus invariably eclipsed by larger concerns general to children or women” (p. 120). When
girls’ identities are fragmented into mutually exclusive categories, their multiple oppressions are
obscured. Regardless of the rationale, the lack of specific protections for the girl-child has caused

harm, and justice involvement further amplifies this harm.

? The term “gir]l” or “girl-child” is used to identify children who identify as girls.
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Scholars point to Indigenous children as another group of children who did not receive
appropriate attention in the Convention.'® Within the Canadian context, the consequences of this
oversight were immediately felt as residential schools, which caused innumerable harms to
Indigenous children and communities, continued to operate until 1996, despite Canada signing
the Convention in 1990 (Blackstock et al., 2004). These consequences continue to proliferate
through harmful practices, including the Canadian government discriminating against Indigenous
children by providing inadequate and inequitable child welfare services, inequitable access to
other government services and mass incarceration of Indigenous children (Canadian Human
Rights Tribunal, 2016, CHRT 2). Dr. Cindy Blackstock believes the Convention to be a “useful
tool in the social movement to end the inequalities in First Nations children’s public services, but
it is not sufficient on its own” (Blackstock et al., 2020, p. 6).!!

Notwithstanding its limitations, the Convention was essential in acknowledging children
as rights-holders. Instead of being conceptualized as the capstone of the children’s rights
movement, it should be considered a “powerful starting point” (Gray, 2016, p. 70). Kilkelly
(2008) maintains that “it is possible to draw optimism that the standards, although not perfect,
represent a common reference point against which process can usefully be measured” (p. 188). In
this light, the right to participate, one of the Convention’s foundational principles, is often

limited for all children but especially those who are imprisoned, and thus it is relevant to review

10 The Convention does acknowledge the rights of Indigenous children in Article 30, but only in the form of a
negative right. Article 30 of the United Nations Convention on the Rights of the Child (1989): In those States in
which ethnic, religious or linguistic minorities or persons of indigenous [sic] origin exist, a child belonging to such a
minority or who is indigenous [sic] shall not be denied the right, in community with other members of his or her
group, to enjoy his or her own culture, to profess and practise his or her own religion, or to use his or her own
language.

' One girl child and two Indigenous children participated in this study, but as noted in Chapter 5, a limitation of the
present study is that their experiences were not analyzed in relation to these identities. Future research ought to
employ an intersectional lens to explore how girls and racialized children experience their rights in carceral spaces.
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the literature related to Article 12 of the Convention to understand the barriers children

experience in realizing this right.

2.1.3. Right to be (Un)heard

Article 12 of the Convention grants children the ‘right to be heard’ and is considered, by
some, the most important article within the Convention (Van Bueren, 1998). Not only do
children have the right to be heard but their views are to be “given due weight” (United Nations,
1989). In practice, this right has often been articulated as a right of participation, even though the
term participation does not appear within the text of Article 12. The United Nations Committee
on the Rights of the Child helped clarify this issue by releasing General Comment No. 12 (2009):
The Right of the Child to be Heard wherein they acknowledged that the right to be heard has
come to be conceptualized as participation. They also specifically addressed some issues that
have been identified regarding the equal application of this right; namely, they recognized that
certain groups of children may experience barriers to participation, particularly marginalized and
disadvantaged groups, younger children and the girl-child. They stipulated that member states
must make extra efforts to ensure that these children have access to their rights by always
assuming that children have the capacity to participate (2009).

Despite the promising rhetoric of the United Nations Committee on the Rights of the
Child, there are still those who have serious doubts about the authenticity of Article 12. Lee
(2009) argues that Article 12 contains too much ambiguity such that it becomes a “peculiar
combination of bold intent and potential toothlessness” (p. 457). Further, he adds that while the
intent of the right may be commendable, it must be administered within and by adult institutions
which have the potential to inadvertently silence children: “Here, if children are silent, or if their

voices are hard to hear, this can be read as a sign of their inability to represent themselves by
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virtue of their constitutional cognitive and/or social incompetence rather than as a result of
silencing processes” (p. 468). Alderson (2012) also expressed concerns about the fact that
children may only be included sometimes, which translates to: they do not participate at all other
times. Rather than pointing to situations where children should be present, we must ensure the
default assumption is that children be included in all situations and then identify exceptions.

It appears that Convention member states have had difficulty in ensuring that children are
actively participating, so instead, have only engaged in consultation. The consultation process
simply involves “seeking views” from children (Hill et al., 2004, p. 83); it does not guarantee
that children will be actively involved in any aspects of decision-making or if the views sought
will be incorporated into adult work. Consultative practices amount to what Cantwell (2017)
calls “right inflation” where children are seemingly afforded great theoretical rights, but do not
experience them in their everyday lives. Regrettably, participation which remains at the
consultative level falls under tokenistic participation (Perry-Hazan, 2016).

This study examines how imprisoned children come to learn about their rights in carceral
spaces and how they experience their participation rights, but it also contributes to a wider
consideration of the in/exclusion of children in a variety of areas. While justice-involved
children may be particularly vulnerable, all children experience barriers to meaningful
participation in all aspects of their lives; be it within their own family, in educational settings or
making decisions regarding their own health. How justice-involved children experience their
right to be heard is relevant to all children’s experiences. Children deserve the empowerment
which comes with full and meaningful participation that allows them to exert real influence over
matters which affect them (Thorburn Stern, 2017). Though Article 12 has shortcomings, it has

led to positive reflection on how to actualize the rights of children, and widespread agreement
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that children should be participating citizens of their communities. Now that this ideal has
reached widespread agreement, adult systems must identify the processes through which children

can access their participation rights.

2.2 Systems of Youth Criminal Justice and Imprisoned Children

Academics note that throughout its history, Canada’s youth criminal justice system has,
at times, converged with children’s rights while at other times diverged considerably from the
modern children’s rights project. The current youth justice legislation, the Youth Criminal Justice
Act, claims adherence to the United Nations Convention on the Rights of the Child, yet the
operationalization of this legislation at the subnational level has not borne out the actualization of
children’s rights in carceral spaces. Imprisoned children, the unseen children of our society,
experience greater trauma and vulnerabilities; this is especially true for girls and racialized
imprisoned children (Samuels-Wortley, 2022; Owusu-Bempah & Jeffers, 2021; Hutton &
Woodworth, 2014). Yet, research indicates that the current system focuses almost exclusively on
risk management, the consequence of which is prioritizing risk mitigation over actualizing

children’s rights (Lohmeyer, 2020).

2.2.1. Evolution of Youth Justice Legislation in Canada

Myriam Denov (2004) traced the evolution of Canada’s youth criminal justice system as
it paralleled concurrent national and international children’s rights evolutions. The first instance
of Canadian justice legislation specifically designed for children, the Juvenile Delinquents
Act (JDA), was introduced in 1908 when children were no longer considered parental property
and instead beings in need of welfarist protection and intervention. The JDA remained in effect

for 76 years, but challenges began in the 1960s when rights movements were afoot in the United
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States and Canada (Denov, 2004). Challenges to the JDA included, but were not limited to,
concern with the paternalistic nature of the Act (Bell, 2002), the perceived lack of prioritization
of public safety (Hylton, 1994) and, notably from a rights perspective, that it did not entrench
the Canadian Charter of Rights of Freedoms which came into effect in 1982 (Bala, 2003).'2
During this time, in broader society, there was again a shift in the perception of children as they
were beginning to be acknowledged as rights-holding beings (Fottrell, 2000). In 1984, the Young
Olffenders Act (YOA) came into effect, introducing a drastic change in the approach to justice-
involved children from welfarist to one that more closely resembled the adult system and relied
on a crime control model. In 1991, when Canada ratified the Convention, it became clear that
there was a divergence between the youth justice system and children’s rights, but regardless,
there was still widespread criticism that the YOA was too lenient. As the federal government
took steps to make legislative changes, it released reports that indicated that new youth justice
legislation would prioritize public safety above all else (Caputo & Vallée, 2008).

When the Youth Criminal Justice Act (YCJA) came into effect in 2003, some scholars
argued that the pre-release political rhetoric focused on public safety and tough-on-crime
approaches was not borne out within the legislation (Doob & Sprott, 2006a, 2006b). These
scholars cited elements of the new Act that called for the reduced reliance on custody and the
reservation of custodial options for only the most serious instances as evidence of a less punitive

approach.!® It also rebranded justice-involved children, replacing ‘young offender’ with ‘young

12 Children are afforded all of the rights within the Canadian Charter of Rights and Freedoms, as there are no age
limitations to Charter rights. However, the Charter fails to recognize the unique status of children and the additional
rights afforded to them due to their age. The Canadian Coalition for the Rights of the Child argues that children are
“invisible in Canada’s constitution, including the Charter of Rights and Freedoms” (CCRC, 2016, p. 11).

13 The goal to reduce incarceration rates was likely driven by the fact that Canada had the highest child incarceration
rate among Western countries (Ruby et al., 2012).
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person’: “this seemingly cosmetic adjustment is in fact telling of a deeper philosophical
rebalancing” (Lacombe, 2017, p. 217). However, despite these positive changes, other scholars
noted that the YCJA included concerning elements that seemed to conflict with the stated best
interests of children. The YCJA called for a reduction in the use of custody yet retained much of
the YOA’s harmful pre-trial detention provisions. The new legislation also permitted adult
sentences for children 14 years and over and removed publication bans for those children who
received adult sentences. According to many in the youth justice space, the YCJA signalled a
more punitive approach to youth justice (Smandych, 2006; Hogeveen, 2005, 2006).

Whether the YCJA is compliant with the Convention is an area of debate. Covell et al.
(2018, p. 59) noted that the YCJA was significant in that it was the first time the Convention was
“explicitly incorporated” in Canada. Still, UNICEF criticized Canada for not explicitly including
best interests in the Act’s guiding principles (UNICEF, 2007). Returning to Denov’s (2004)
assessment of Canada’s youth justice legislation, she argues that the YJCA is both compliant and
uncompliant. The YCJA did include provisions related to children’s rights, such as participation.
However, in addition to failing to include the best interests of the child, it is also too reliant on
punishment, fails to keep children separate from adults and adult correctional facilities, sentences
children as adults, does not accommodate for the unique needs of children, and fails to account
for the social and economic disadvantages experienced by justice-involved children. As Denov
(2004) has contended, “[t]he inability of the YJCA to wholly comply with the Convention casts
doubt on the Canadian government’s commitment to fully implementing children’s rights,

particularly for children in conflict with the law” (p. 15).!* Concerns regarding Canada’s youth

14 The United Convention on the Rights of the Child (1989) is the most preeminent children’s rights standard, but
there are three additional United Nations instruments which form the basis of justice-involved and imprisoned
children and youth international canon: the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (the ‘Beijing Rules’) (1985), the United Nations Guidelines on the Prevention of Juvenile
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justice legislation were further entrenched in 2012 when then Prime Minister, Stephen Harper,
introduced the Safe Streets and Communities Act, leading to significant amendments to the
YCJA. These amendments signalled a penal intensification that sought to increase criminalized
children’s accountability and prioritize community safety above all else (Mann, 2014; Bala &

Carrington, 2016).1

2.2.2. Justice-Involved and Imprisoned Children

Imprisoned children are often unseen in society, unseen as children and unseen as
criminalized beings; they are marginalized even within the criminal justice system (Hoffman,
2019). Abramson (2006) argues that the rights-potential of the Convention has not reached
justice-involved children and contends that youth criminal justice, and thus, the children within
it, have become the ‘unwanted child’ of the children’s rights movement. As justice-involved
children do not exude the ideals of vulnerability, they are not afforded the same sympathies as
other children, which further contributes to this unwantedness. Somewhat paradoxically, though
Jjustice-involved children may appear to have shed their vulnerability once they are criminalized,
their vulnerability is intensified due to their justice involvement (Smithson & Jones, 2021).
Citing this vulnerability, in their first General Comment on youth justice, General Comment No.
10: Children’s Rights in Juvenile Justice, the United Nations Committee on the Rights of the
Child stipulated that children in conflict with the law needed to be afforded dignity and respect

(United Nations Committee on the Rights of the Child, 2007).1¢

Delinquency (the ‘Riyadh Guidelines’) (1990a) and the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty (the ‘Havana Rules”) (1990b).

15 Brown (2002), Sim (2009) and Piché (2014) problematize the use of the term ‘punitive turn’ which implies that
“there is something distinctly late-modern about the recent rise in penal excess” (Brown, 2002, p. 415). Instead,
these authors use the term ‘penal intensification’ as it “acknowledges that current patterns of imprisonment are a
continuation and acceleration of long-established patterns in punishment” (Piché¢, 2014, p. 30).

16 General Comment No. 10 (2007) on Children’s Rights in Juvenile Justice has since been replaced by General
Comment No. 24 (2019) on Children’s Rights in the Child Justice System.
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Compounding their vulnerability, children who fall within the YCJA’s definition of a
young person (12 to 17 years old) are still developing psychologically. Research has shown that
12- and 13-year-old children do not comprehend that their actions can be judged by the state and
have difficulty understanding the legitimacy of laws and the justice system (Grisso, 2000; Buss,
1999). Children under 14 (Grisso, 2000) or 15 (Weijers & Grisso, 2009) have a limited
understanding of judicial proceedings. This understanding is even less developed in children
with intellectual or emotional difficulties (Lansdown, 2005; Scott & Steinberg, 2008).

International research has also found less developed language skills among justice-
involved children; troublingly, there is an association between limited language skills and
criminalized behaviours (Anderson et al., 2016). Research from New Zealand demonstrated that
inability to understand the legal jargon in the courtroom led to children feeling powerless and
unable to navigate systems (Lount et al., 2018). Research in the UK found that almost 50% of
imprisoned children have language skills below those of the wider population and more than
25% of those children have language impairment (Hughes et al., 2012). In addition to language
difficulties, research has also shown that justice-involved children have high rates of mental
health and cognitive difficulties, psychiatric disorders, and substance use disorders (Chitsabesan
et al., 2006; Teplin et al., 2002; Degenhardt et al., 2015; Peterson-Badali et al., 2015; Dixon et
al., 2005; Gretton & Clift, 2011).

Broadening the examination of justice-involved children from the individual to their
social context, children who become justice-involved often experience social inequalities. For
instance, many justice-involved children experience poverty and familial socioeconomic
challenges (Creaney, 2013; Goldson & Muncie, 2006). As colonialism and systemic racism

continue to shape government systems, including the criminal justice system, Canada perpetuates
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the mass incarceration of Indigenous peoples (Chan & Chunn, 2014; Neeganagwedgin, 2020;
Jeffries & Stenning, 2014). From 2015 to 2016, 35% of the children who entered the correctional
system were Indigenous, yet Indigenous children made up only 7% of the total population of
children (Lockwood et al., 2018; Malakieh, 2017). This rate increased in 2018/2019 when
Indigenous children represented 43% of youth correctional admissions (yet comprised only 8.8%
of the child population in the country) (Malakieh, 2020).!” Looking at another government
system, foster care, over half of the children in care are Indigenous, and researchers have
repeatedly drawn “pathways from government care to criminalization,” meaning that placing
children in care dramatically increases their likelihood of justice involvement later in life (Boyd
et al., 2016, p. 535). In addition to Indigenous children, other racialized children also experience
higher rates of surveillance and criminalization and are constructed as risky, deviant and
dangerous (Miller, 2022; De Trinidad Young & Wallace, 2019; Mullings et al., 2016; Young,
2006; Samuels-Wortley, 2021). Despite the attention this issue has received, Samuels-Wortley
(2022) notes a concerning gap in scholarship examining racial bias in the Canadian youth justice
system.

The role of gender has also received less attention in scholarship on justice-involved
children, particularly the experiences of children who identify as girls (Hutton & Woodworth,

2014).'® This dearth is more dramatic for scholarship related to imprisoned girls, and it may be

17 Despite the availability of data up to 2020/2021, I have chosen to only include pre-2020 data to limit the potential
effects caused by the COVID-19 pandemic.

18 Sections of this literature review employ a gender binary when discussing imprisoned children. Though gender is
a spectrum and is “created through interaction and...structures interaction” (West & Zimmerman, 1987, p. 131),
carceral spaces for children are among the most sex-segregated institutions. These facilities often rely on normative
and cisnormative understandings of sex and gender and separate children based on legal or biological markers of sex
(Irvine-Baker et al., 2019). The facility where this research took place does have separate units for “males” and
“females”; however, I did not investigate how gender informs placement on these units. All of the children who
participated in this study identified as either “boy” or “girl,” which led me to focus on these two categories within
the literature, but I acknowledge the limitations this presents.
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due, in part, to the lower rates of imprisonment for this group of children. In Canada, girls made
up just 22% of youth correctional admissions in 2018/2019 (Malakieh, 2020). Justice-involved
girls are more vulnerable than their boy counterparts (Vitopoulos, 2016) and are more likely to
have post-traumatic stress disorder or meet the criteria for PTSD diagnoses (Hennessey et al.,
2004; Kerig & Ford, 2014). In one Ontario study, Cesaroni and Pelvin (2013) found that
incarcerated girls (58%) were almost two times more likely than incarcerated boys (32%) to have
been sexually abused. Girls experience higher incidences of self-harm, suicidal ideations, and
suicide attempts (Belknap & Holsinger, 2006). Scholars have argued that the criminal justice
system criminalizes trauma and, as such, girls are more likely to be punished for their traumatic
histories; the pathways for girls entering the criminal justice are paved with abuse and harm
(Quinn et al., 2005). While the differences between incarcerated boys and girls have been noted
in the literature, carceral responses have tended to remain gender-neutral, not providing gender-
responsive programming designed for the specific needs of girls (Epstein & Gonzalez, 2017;
Kerig & Ford, 2014).

Despite the availability of scholarship identifying the correlations between mental health,
capacities, social inequalities and justice involvement, justice-involved children are still “hyper
governed” and treated as beings in need of risk management (Lohmeyer, 2020, p. 40). The
current youth criminal justice system ushered in an actuarial turn that depersonalizes the child
from their lived experience in order to isolate specific risk factors that can be assessed, measured
and surveilled; it “dispenses with concerns about the meaning or motives behind offending” and
focuses instead on “technologies of risk minimisation and the elimination of potential threats to
social order” (Smith, 2006, p. 93). This “what works” movement obscures social and

community level factors and may amount to “evidence-based oppression” for racialized children
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(Goddard & Myers, 2017, p. 151; Pitts, 2003). Children, as rights-holding human beings, have
been removed from the ‘rehabilitative’ process (Case, 2006). Almond (2012) argues that we
must respect the inherent dignity of children, especially those who find themselves justice-
involved, and support their ability for positive change. Moving from risk management to a
holistic model that includes the participation of children would require a paradigm shift whereby
the system engages children and “listen[s] to them without trying to cure their problems”
(Armstrong, 2006, p. 276) and acknowledges that they are more than passive dependents

awaiting the decisions of legal actors (O’Donnell, 2013).

2.2.3. Imprisoned Children’s Rights Awareness

A considerable gap also exists in the literature on justice-involved children regarding
their human rights awareness as research tends to focus on legal literacy, especially in judicial
spaces, and less on children’s awareness of the rights enshrined in the Convention. Children’s
rights awareness in carceral spaces in Canada requires further inquiry as it is poorly understood,
and little is known about rights education in these spaces. From what is available related to
justice-involved children, it is unsurprising that they are unaware of their human rights; they may
possess legal literacy but are often unfamiliar with the rights granted to them beyond the legal
system (Stalford et al., 2017).

Importantly, educating children about their rights is the most consistent and reliable
measure to ensure that their rights are respected and to equip them to report violations (Covell &
Howe, 2005). If imprisoned children do not have the capacity to critique their carceral
experiences, the services of an external advocate may be of little use if they are unable to identify

injustices (Duncan, 2000). For justice systems to move away from punitive actuarial and crime
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control methods and towards rights-respecting and child-friendly systems, all imprisoned

children must understand their human rights and status as rights-holders (Bryne & Lundy, 2019).

2.3 A Rights Based Approach to Child-Friendly Justice

One potentiality of the operationalization of children’s rights in the criminal justice
system is the development of a system founded upon principles of child-friendly justice. Child-
friendliness and child-friendly justice are emerging academic areas of inquiry that have led to
system transformation throughout parts of Europe. Debate exists within the scholarship if it is
possible to develop a rights-informed and rights-respecting justice system for children or if
conflicting ideologies mar the endeavour. Nonetheless, many scholars contend that justice
systems for children can be improved if they foster rights awareness, child participation and

child-friendliness.

2.3.1. Child-Friendly Justice

Tom Liefaard, a leading scholar in the area of child-friendly justice, posits that child-
friendly justice is the culmination of all child-specific international human rights law but points
to the introduction of the Convention as a cornerstone for cementing the position of children as
rights-holders with the right to be heard and participate in matters which concern them (Liefaard,
2016; Cantwell, 1992). The term ‘child-friendly’ appeared in the United Nations Committee on
the Rights of the Child’s first General Comment, 7he Aims of Education (2001), but the concept
was not defined. The term ‘child-friendly’ appeared repeatedly throughout committee General
Comment papers, but ‘child-friendly justice’ did not appear in a General Comment until 2019 in
their General Comment No. 24: On Children’s Rights in the Child Justice System, wherein it was

acknowledged that the implementation of child-friendly justice practices had been underway for
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more than a decade. One of the international leaders in this endeavour has been the Council of
Europe which created the Guidelines on Child-Friendly Justice (2010). The Guidelines have
been applauded as one of the most comprehensive guidance documents for child-friendly justice
systems (Rap, 2016) and praised for seeking the views of almost 4000 children in 25 member
states via surveys and through group discussions with those considered vulnerable, such as
imprisoned children (Liefaard, 2020; Kilkelly, 2010).
The Guidelines adhere to the Convention’s definition of a child being any person under
the age of 18 years old and defines child-friendly justice as:
...justice systems which guarantee the respect and the effective implementation of all
children’s rights at the highest attainable level...giving due consideration to the child’s
level of maturity and understanding and the circumstances of the case. It is, in particular,
justice that is accessible, age appropriate, speedy, diligent, adapted to and focused on the
needs and rights of the child, respecting the rights of the child including the rights to due
process, to participate in and to understand the proceedings, to respect for private and
family life and to integrity and dignity. (2010, p. 17).
O’Donnell (2013) argues that child-friendly justice can only be achieved if it is predicated on a
rights-based approach that supports children in realizing their full rights potential. The term
“friendly” should not be confused with the belief that these practices are discretionary, as child-
friendly justice is “a necessary precondition to fulfilling the rights of a child” (2013, p. 508).
Child-friendliness is often oversimplified and reduced to practices such as repackaging
resources to make them more visually appealing for children (e.g., using bright colours and
cartoons) and rewriting text in simpler language. Indeed, these are essential practices

contributing to child-friendliness, but researchers argue that child-friendly justice is more than
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graphic design. Stalford et al. (2017) found that for children to participate in child-friendly
systems, they must be afforded the right to information in a meaningful way. This child-friendly
right to information consists of three layers: practical and procedural, fundamental, and
transformative. It is not enough to simply impart abstract legal and rights-based information to
children; it must be shared so that they can develop an understanding of how they are to
experience their rights pragmatically. Through developing this understanding, children can
reach the transformative layer of ‘agency asserting information” where “the process of providing
information transmutes into a space and opportunity for the child to use that information in a way
that enables them to assert their rights” (p. 212). Put differently, presented with rights
information in a child-friendly manner, children can become “necessary and active agents in
making justice” (Smith, 2011, p. 252). Despite widespread agreement that the quality of rights
and legal information shared with children is the foundation of a child-friendly justice system,
there has been a lack of critical scholarship on these “triggers” or “gateways” (Stalford et al.,
2017, p. 208). This current study sets as one of its primary areas of inquiry to examine the
quality and methods of how rights-based information is shared with imprisoned children and
seeks to address this gap in knowledge as it relates to carceral settings.

Scholarship related to child-friendly justice further defines child-friendliness by
examining processes and environments for effective strategies. A child-friendly justice lens is
most often applied to the courtroom and legal proceedings (see Rap, 2016; Kilkelly; 2019; EU
Agency for Fundamental Rights, 2017; Cashmore & Parkinson, 2007; Saywitz et al., 2010).
Child-friendly justice research focuses on the court and diverting children from imprisonment

(aligning with the goals of the Convention). However, in Canada, children are still sentenced to
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secure custody, and there appears to be a lack of research about how these carceral spaces can be

more rights-informed, rights-respecting and foster child-friendly justice.

2.3.2. Specialized Training and Awareness

Within the academic community, there is widespread consensus that specialized training
and expertise are required to ensure the successful implementation of child-friendly practices
(O’Donnell, 2013). Further, member states have an obligation under Article 42 of the
Convention to educate both children and adults about the rights of the child.! States are
required to pursue ‘active means,’ and thus, it is not sufficient to post information on a website
or distribute pamphlets or any other passive means; programs must be meaningful and reach
audiences (Covell & Howe, 2005). Training is the only way to propagate a children’s rights
culture that extends beyond legal spaces to influence all attitudes and interactions with children
(Byrne & Lundy, 2015; Collins, 2019). Research efforts on children’s rights and child-friendly
justice are futile if they are not disseminated: “Child rights efforts will fail if the adults who
nurture and care for children are not cognizant of their rights and familiar with their obligations

as duty-bearers to children” (Whalen & Lansdown, 2022, p. 428).

2.3.3. The Fallacy of Child-Friendly Justice

Despite child-friendly justice reforms receiving much praise, there are scholars who are
critical of child-friendly justice and the modern human rights project more broadly. Goldson and
Kilkelly (2013) acknowledge the harms caused by child imprisonment and question the integrity

of human rights: “the fact that human rights law permits the detention of children — in the

1 Article 42 of the United Nations Convention on the Rights of the Child (1989): States Parties undertake to make
the principles and provisions of the Convention widely known, by appropriate and active means, to adults and
children alike.
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knowledge that it often imposes serious and harmful effects — and then attempt to limit such
effects is arguably, in itself, an anomaly” (p. 369). They nod to the work of abolitionist Nils
Christie (1982), who advocated for the abolition of prisons rather than attempting to improve
them. Medlicott (2001) believes “the concept of ‘safer custody’ or the ‘caring prison’ is, in
essence, an oxymoron. There is little or no evidence to imply that the innumerable policies,
practices and procedures designed to provide safe environments for children in penal custody
have succeeded” (p. 219). For those critical of introducing child-friendly practices, particularly
into children’s carceral spaces, the work amounts to little more than participating in the
“deliberate imposition of ‘organised hurt’” (Goldson & Coles, 2005, p. 61; Goldson & Kilkelly,
2013, p. 370).

The tension in the academic literature demonstrates the complexity of the issue of child-
friendly justice. Liefaard (2020) acknowledges these criticisms and complexities, but explains
that child-friendly justice is in its infancy, and thus, more research is required before its efficacy

can be determined.

2.3.4. Children’s Rights Adherence and Participation

A truly child-friendly justice system is premised upon children’s rights and maintains a
commitment to be rights-informed and rights-respecting, but the justice system, and in particular
carceral spaces for children, may require a mechanism to facilitate this commitment. Scholars
and practitioners point to the efficacy of Child Rights Impact Assessments (CRIAs) to measure
adherence to children’s rights; however, admittedly, there is little critical inquiry examining the
potential of CRIAs. As a child-focused Human Rights Impact Assessment, CRIAs are a form of
general measure of implementation which assess the extent to which legislation, policies and

other governmental or organizational decisions impact children’s rights and identify measures to
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mitigate impacts and avoid human rights violations (Harvey, 2005).2° They also present an
opportunity to acknowledge that no policy or decision is child-neutral and bolster children’s
rights understanding in governments and organizations. Within the Welsh context, CRIAs have
“contributed to embedding children and young people’s rights in policy and to the emergence of
an ingrained culture of thinking about children’s rights in the Welsh Government’ while
recognising that further ‘cultural change’ has to take place” (Hoffman, 2019, p. 384). Though
they have noted that a lack of Convention knowledge among policymakers and a lack of child
participation to be significant limitations (Hoffman, 2015). In addition to making human rights
accessible to policymakers (Payne, 2019), children must be included in the CRIA process to
identify potential and actual rights impacts (Yukon Child & Youth Advocate Office, 2022, p. 4;
Office of the New Brunswick Child and Youth Advocate, 2015, p. 10). Finally, Ruggiero (2022)
notes that for CRIAs to be effective, the process cannot be static and insular. Instead, impact
assessments and evaluations must be a continuous process, published in the public domain, and
invite independent oversight outside of government. CRIAs may help carceral spaces
acknowledge and facilitate children’s rights awareness; yet in order for CRIAs to have the most
significant impact, imprisoned children must be involved in the rights assessment process.

All children in all spaces must be permitted to participate in matters which concern them.
However, given the unwantedness of justice-involved children and the invisibility of carceral
spaces, increased attention must be paid to the participatory rights of imprisoned children as an
essential element of child-friendly justice. Child-friendly measures to actively involve children in
justice-making must not be shallow and tokenistic; these are “instances where children are

apparently given a voice, but in fact have little or no choice about the subject or the style of

20 Please see the United Nations Committee on the Rights of the Child’s General Comment No. 5 (2003): General
Measures of Implementation of the Convention on the Rights of the Child.
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communicating it, and little to no opportunity to formulate their own opinions” (Hart, 1992, p.
9). Further, it is not enough for individuals working within justice systems to be committed to
children’s participatory rights, as research has shown that continuance of top-down approaches, a
preoccupation with risk management and a lack of resources are barriers to integrating
participatory approaches (Fischer et al., 2007; Case & Hampson, 2019). Much work must be
done to overcome this “systemic neglect of young people’s views” (Smithson & Jones, 2021, p.
349). Respecting and incorporating the viewpoints of justice-involved children may make the
system more relevant for children (Lansdown, 2011) and allowing justice-involved children to

participate in their justice processes may also lead to adult accountability (Nguyen, 2013).

2.4 Conclusion

While the academic community has increased examination of justice-involved children’s
rights and child-friendly justice principles in the justice system, especially in judicial spaces,
there is still a lacuna of research on how rights are experienced in carceral spaces. Further, much
of the scholarship tends to be normative and focus on measures to create pathways to the
realization of these rights, such as CRIAs or engagement models. What is notably absent from
the research is an understanding of the effectiveness of these pathways and whether imprisoned
children enjoy greater rights awareness and realization as a result of these measures. These
normative understandings also, troublingly, focus almost exclusively on the roles of adult actors.
Children’s voices are rarely included in research about their carceral experiences and even less
when developing recommendations for teaching children about their rights or implementing
child-friendly justice strategies. Indeed, imprisoned children are behind literal and figurative
walls, making them difficult to reach, but if the academy continues to speak for children rather

than with children, it will perpetuate the marginalization of imprisoned children. Much like the
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debate surrounding who should define a child’s best interest, whom better to consult about what
child-friendly justice should look like than a justice-involved child? As such, this study seeks to
address these gaps in the literature by exploring rights awareness, rights-informed practices and

the potentiality of child-friendly justice in a carceral space by centring the voices of imprisoned

children.
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3. CONCEPTUAL FRAMEWORK

A review of children’s rights literature reveals a lack of criminological inquiry related to
the experience of children’s rights among children in carceral settings. To address this gap, I
have proposed a conceptual framework which can shed light on why, despite the
acknowledgment that imprisoned children deserve access to their unique rights and knowledge of
those rights, this provision has yet to be realized. I begin this chapter by discussing Hughes’ and
Becker’s traditional conceptualizations of master status and how their work has imbued Kathryn
Hollingsworth’s (2008) understanding of children’s statuses within criminal justice processes. [
then introduce Rachel Ellis’ (2021) concept of porous institutions, a departure from Goffman’s
(1961) total institutions, to illustrate the tension between children’s rights and coercive control
within carceral settings. Finally, I outline a new conceptual framework which puts
Hollingsworth and Ellis in conversation to explain why carceral spaces, as porous institutions,

are not yet equipped to acknowledge the ‘child qua child’ status of children.

3.1 The Status of Imprisoned Children

In his 1945 work Dilemmas and Contradictions of Status, Everett Hughes conceptualized
master status as being ascribed to people based on “expected or “natural” combinations of
auxiliary characteristics” (p. 355). Hughes focused predominantly on positive forms of master
statuses, such as those bestowed to doctors, and explained how unexpected traits, such as race
and gender, may cause “status contradiction” or “status dilemma” for those ascribing status (p.
356). Master status analysis has remained so prevalent in sociology and criminology that
Hughes’ contribution is often unacknowledged; “[the] source is more or less forgotten or so

taken for granted that the source is not cited” (Strauss, 1996, p. 280).
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Howard Becker catapulted Hughes’ concept of master status into the mainstream in 1963
with Qutsiders: Studies in the Sociology of Deviance. Whereas Hughes tended to focus on
positive master statuses, Becker modified the concept to examine how stigmatized auxiliary
characteristics could dominate all other notable characteristics to become an individual’s master
status.?! In doing so, he also moved away from visible or formally administered statuses to less
visible ones, such as the deviant:

Some statuses, in our society as in others, override all other statuses and have a certain

priority...The status of deviant (depending on the kind of deviance) is this kind of master

status. One receives the status as a result of breaking a rule,?* and the identification
proves to be more important than most others. One will be identified as a deviant first,

before other identifications are made. (1963, p. 33)

Master status labels are not constructed by the stigmatized individual, but are ascribed to them by
those in positions of “political and economic power” (p. 17). This begs the question, what
benefit do the powerful derive by assigning deviant or criminalized labels?

Using Hughes and Becker as a point of entry, Kathryn Hollingsworth’s (2008) discussion
of status aligns with traditional understandings of master status, but offers an important departure
to “set out a framework for understanding children’s rights in the youth justice system” (p.

229).2  According to this framework, children, as persons, should have all the same rights

21 Becker was also heavily influenced by Tannenbaum (1938), who was an early contributor to labelling theory.
Notably, Tannenbaum was concerned with the labelling of criminalized youth, who, he believed, were considered
‘worse’ than those not criminalized. Through a process of “dramatization of evil,” criminalized youth are defined as
such, and once this belief is entrenched in the community, these youth come to identify themselves as their label
through tagging: “defining, identifying, segregating, describing, emphasizing, making conscious and self-conscious”
(p. 20).

22 This statement may be less accurate when looking at offender labels ascribed to individuals imprisoned awaiting
trial who have not been deemed ‘guilty’ by a court of law, yet they experience the weight and permanence of
negative status labels.

23 This framework was developed in the English and Wales contexts; however, it is applicable within the Canadian
context.
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afforded to adults, but because of their “greater vulnerability and lower level of competence” (p.
230), they require additional protections, particularly during justice-involvement. As children
progress through formal criminal justice processes, the system ascribes either an offender or
child status depending on the whether criminal responsibility is being assessed.?* Hollingsworth
contends that criminal responsibility is not necessary “at the margins of youth justice”; these
margins consist of the pre-crime and post-crime milieus (p. 230), and therefore a child
status should be the primary status experienced by children. Unlike at the margins, she believes
that judicial spaces do necessitate reliance on criminal responsibility and, as such, the status
experienced by children is ‘offender qua child’ in which “the child in the youth justice system is
primarily there not because he is a child but because he is accused of committing a criminal
offence. Thus, he has a dual status: the primary status is offender and the secondary status is
child” (p. 231).2> Once a verdict is rendered and the need for criminal responsibility is satisfied,
the primary status of children shifts from offender qua child to ‘child qua child” where their
vulnerability is acknowledged, and their interests and well-being as children come to the fore.
For children sentenced to custody, “the child’s liberty and placement into secure accommodation
is the punishment, not the way he is treated whilst in state care, and, because no criminal
responsibility function is being met, the child’s status as offender, should be irrelevant to the care
he/she receives” (p. 239). Whether this ideal occurs in practice is a matter of debate.
Hollingsworth’s framework offers insights into how the criminal justice system imposes
statuses upon children to suit its own needs. While beneficial for explanatory purposes, applying

the offender status upon any justice-involved individual, particularly the justice-involved child,

24 Here, Hollingsworth relies on Peter Cane’s (2002) responsibility theory.
25 Not all judicial spaces necessitate the offender qua child status. In judicial spaces where children’s criminal
responsibility is not being accessed, such as in family courts, children retain their child status.
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should always be contested. Hollingsworth argues that a child’s status is undoubtedly restored at
the post-crime margin of leaving custody. However, this is unlikely the case given that the
majority of children leaving custody complete their sentence in the community under probation
supervision and this transcarcerality relies on an offender qua child status (Allspach, 2010;
Moran, 2014). She also speaks to the necessity of the practice of assigning offender qua child
status in criminal proceedings rather than critiquing this necessity. As children are viewed as
offenders first, judicial spaces have failed to respect the unique needs of children and create
child-friendly environments (Lount et al., 2018; Grisso, 2000; Buss, 1999; Weijers & Grisso,
2009; Lansdown, 2005; Scott & Steinberg, 2008). Rights-based theories premised on children’s
capacities can ultimately cause harm because implying that they have limited competence may
“suggest that the rights children do have are somehow different, less fundamental, and more
easily overridden by paternalistic concerns for the safety and well-being of children” (Federle,
2011, p. 472). Rather than overriding the child status in favour of an offender status which
approximates an adult understanding and application of rights, Freeman (1992) calls on systems
to acknowledge children’s autonomy as rights-holders by “treat[ing] them as persons entitled to
equal concern and respect and entitled to have both their present autonomy recognized and their
capacity for future autonomy safeguarded” (p. 66). Therefore, there should be no need to apply
an offender status to children during any part of the criminal justice process.

Criticisms aside, Hollingsworth’s understanding of the status of imprisoned children
aligns with Freeman and supports the recognition of these children as children. She is cautious
in her discussion of status within carceral spaces, advising that “children in custody should be
treated first and foremost as children” (2008, p. 242) while acknowledging that this is not always

the case. This cautiousness is well placed as children seem to retain their offender status while
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imprisoned. Without the necessity of criminal responsibility, why does the offender qua child

status persist? Examining carceral spaces through a lens of porosity may provide an explanation.

3.2 The Porous (Total) Institution

Though Hollingsworth’s discussion of child qua child status presents a promising
opportunity to reorient the status of imprisoned children, questions remain as to why their
offender status has retained its primacy even though criminal responsibility serves no function in
carceral spaces. One explanation may lie in the physical and ideological construction of jails and
prisons — spaces that Erving Goffman (1961) defined as total institutions. Goffman characterized
a total institution as “a place of residence and work where a large number of like situated
individuals, cut off from wider society for an appreciable period of time, together lead an
enclosed, formally administered round of life” (p. 5). Of the five ideal types he identified,
prisons and jails were listed as spaces where people are held against their will in the name of
public safety.?¢ Goffman believed that total institutions had patterns of control over the lives of
inhabitants, treating inmates as one “batch” and strictly controlling their daily activities through
paramilitary rule.?” Total institutions also isolate those inside from society through “perceptible
barriers that coercively restrict relationships with the outside world and possibilities for
departure. Boundaries are thus crucial for understanding the nature of total institutions” (Clot-
Garrell, 2022, p. 115). In response to this environment, inmates undergo a process of

“mortification of the self” where they are stripped of their physical and moral identity with

26 The other groups consisted of facilities established for the care of those deemed ‘incapable and harmless’ such as
homes for the orphaned; facilities established for people who are unable to care for themselves and pose a threat to
the community, such as “mental hospitals”; facilities related to the pursuit of “some worklife task,” such as boarding
schools; and finally, facilities where individuals go to retreat from broader society, such as monasteries. Goffman
posited that his characterizations were not “exhaustive, nor of immediate analytical use” but “provide a purely
denotative definition of the category as a concrete starting point” (Goffman, 1961, p. 4).

27 As Goffman utilized the term “inmate” in his original text, that term was employed when discussing his concepts.
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which they entered the prison and begin to embody the inmate role, serving to demarcate inmates
from the authoritarian staff class (Goffman, 1961, p. 21).

Goffman’s conceptualization of total institutions, though seemingly ubiquitous in
normative criminological discourse, has received criticism along several fronts. One of the first
to call his concept of totality into question was Jacobs (1976), who questioned the validity of
deprivation theory which postulates that prison cultures are closed and thus learned by prisoners
upon entry. Instead, he argued that “The view of prisoners as isolated individuals who may or
may not become socialized into an inclusive inmate culture through participation in primary
groups is no longer useful in describing the contemporary prison” (1976, p. 476). Law and Lodge
(1978) suggested that describing carceral spaces as total did not account for the “leakage” that
occurs between inside prison walls and wider society. In that same year, Sutherland and Cressey
(1978) found that “prison reforms” have led to a weakening of prisoner isolation (p. 585).
McEwen (1980) believed that the totality of these institutions was greatly exaggerated. Most
prominent among the critiques has been Farrington (1992), who, when examining prisons in the
United States, found that Goffman’s premise was “in fact, fairly inaccurate as a portrayal of the
structure and functioning of the...correctional institution” as “the modern prison is not as
completely or effectively cut off from wider society as Goffman’s description might lead us to
believe” (p. 6). Rather than Goffman’s understanding, Farrington (1992) argued that:

Total institution might best be rejected in favour of a somewhat different theoretical

conceptualization of the prison as a “not-so-total” institution, enclosed within an

identifiable-yet-permeable membrane of structures, mechanisms and policies, all of
which maintain, at most, a selective and imperfect degree of separation between what

exists inside of and what lies beyond prison walls. (p. 6)
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Farrington based his argument on the premise that prisons are not closed institutions; there is a
constant stream of goods and services that flow in and out of carceral spaces. Like goods and
services, staff must enter and exit prisons as they do not tend to live on prison grounds, cut off
from the outside world. Contrary to Goffman’s mortification of self, Farrington found that
inmates’ histories enter prison with them; they cannot be untethered from their “personal
baggage” (1992, p. 14). Finally, outside entities, particularly interest groups, “express and act on
a variety of prison-related concerns, often with considerable impact” (1992, p. 16). The
understanding of institutions as total has persisted due to the “comforting” nature of this myth
rooted in crime control ideology, reinforced through political rhetoric in the name of public
safety (1992, p. 23).

More recently, there have been calls to limit dichotomizing thinking that separates inside
prison from outside society and instead to think of prisons as “heterotopic spaces outside of and
different from other spaces, but still inside the general social order” (Baer & Ravneberg, 2008, p.
214). Crewe (2009) was one of the first to coin the phrase “porous” concerning what have
traditionally been conceptualized as total institutions, reframing them as “porous and permeable”
(p. 5), in part because, somewhat reminiscent of Farrington, “attitudes, cultures, networks and
ideologies formed outside the institution...provide the crucial ideological bridge between
internal and external behaviours” (p. 150). Further, “the significance of these external factors in
shaping adaptations is an outcome of prisons having become more porous” (p. 150).

Ellis (2021) combined critiques related to Goffman’s conceptualization of total
institutions to create a distinct concept of porous institutions, stating that “the total institution
paradigm is at best a mischaracterization, and at worst a misleading framework that leads

outsiders to ignore critical sources of inequality in contemporary punishment” (p. 182). Through
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her research in a women’s state prison examining the role of religion in carceral spaces, she
found evidence of permeability; prisons are not left unaffected by societal factors. However, it
was also noted that porous institutions retain many of the same coercive aspects observed by
Goffman. Ellis cautioned that her findings are not meant to imply that prisons are less
problematic or that somehow those behind the walls are ‘freer’. Instead, as she contends,
“viewing prisons as a total institution may do a disservice to our understanding of the inequality
in the contemporary carceral landscape. It may risk further marginalizing already marginalized
populations” (2021, p. 194). Employing a porosity lens illuminates the revolving door of prison,
mass incarceration along racial, class and gender axes, and many other problematized aspects of
imprisonment. Acknowledging porosity also recognizes the many influences that exert pressure
outside prison walls, such as advocates, ombudspersons and human rights discourses. Wallace
(2017) warned that “institutions are total because we make them so” (p. 5), and Ellis has
chartered a course away from this totality. With the understanding that carceral spaces are porous
institutions comes the appreciation that we all have a responsibility to advocate for systemic
change; “We may no longer believe that reforming what goes on inside prisons is beyond reach”
(Ellis, 2021, p. 195).

Admittedly, Goffman’s total institution concept was not developed with a focus on
carceral spaces for children. Yet, in fact, carceral systems for children were modelled from
carceral systems for adults; thus, imprisoned children are often subjected to coercive control
practices initially designed for adults. Feminist geography may effectively explain this
incongruence, noting the interactional relationships between people and spaces, which may add
to the discussion of children in carceral spaces (Moran, 2014). McDowell (1999) argues that

certain spaces are designed for certain bodies, such as carceral spaces and systems which were
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traditionally designed for the adult male prisoner, meaning children’s bodies do not “fit” the
conceptualization of prisoner required by the system (p. 61). Rather than transforming the system
to meet the needs of imprisoned children, these carceral spaces have made only slight
concessions to recognize the child while at other times requiring the child to play the role of the
idealized “offender.” Therefore, while there is some applicability of Goffman’s total institution
concept, porous institutions can better explain children’s secure custody facilities as the concept
appreciates the concessions made to adjust adult spaces for children and the many influences
which permeate their walls. Additionally, the Youth Criminal Justice Act does not allow for
complete totality as it calls upon broader society, including communities and families, to share
responsibility for the needs of “young persons.”® There is also a growing pressure exuded
transnationally by the United Nations and subnationally by Child and Youth Advocates, to
implement and respect children’s rights, particularly for justice-involved children. The concept
of porous institutions can also speak to the coercive control pervasive in children’s carceral
spaces, evidenced by paramilitary language, attire, physical environment, and punishment.
Where total institutions failed to acknowledge the complexity of prisons and other carceral

spaces, porous institutions can allow for a nuanced examination of these complex environments.

3.3 Children’s Rights Status via Porous Institutions: A Conceptual Framework

Neither Hollingsworth’s framework for understanding children’s rights in the criminal
justice system nor porous institutions alone can provide a thorough understanding of children’s
rights in carceral spaces. However, incorporating aspects of each concept offers insight into how

a porous institution, such as a secure custody facility, may deprioritize a child’s status in the

28 Youth Criminal Justice Act, SC 2002, ¢ 1, preamble.
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name of safety and security. This newly formed conceptualization, children’s rights status via
porous institutions, combines traditional concepts from the interactionist paradigm that have
been enhanced to acknowledge the role of power and systems to advance critical inquiry.

Hollingsworth (2008) argues that the status of imprisoned children should be child; there
is no notable function for the offender qua child status in this environment. Hollingsworth’s
argument can be viewed as aligning with Hughes’s (1945) original intention whereby one’s
master status — in this case that of a “child” — should be viewed positively, and thus overshadow
criminalized behaviours or state interventions such as imprisonment. Relatedly, Freeman (1992)
advocates that children should be appreciated as fully autonomous beings. Nonetheless,
“offender” tends to remain their predominant status, overshadowing their humanity as children.
This persistence can be explained by understanding children’s carceral spaces as porous
institutions; while they are more permeable to outside influence, they maintain coercive control
elements in their function as “jail” (Ellis, 2021). Children are segregated behind gates, wear
special attire that signals their “offender” status, are locked in cells, and are subjected to
segregation in the name of institutional safety. While different, secure custody facilities for
children are comparable to adult jails in that staff are called correctional officers, wear
paramilitary uniforms, and undergo cadet training. There is no place for the child in coercive
carceral spaces as these interventions are developed for the adult prisoner.”’ The complexity of
these spaces is demonstrated by the pressure to respect and uphold children’s rights which seeps
in through international and local legal and advocacy actors. As a result, a tension exists; those
in children’s carceral spaces may be aware of the need to uphold and communicate children’s

special human rights but are limited by a structure not designed for children or their rights. In

2 Though beyond the scope of this study, coercive control practices used against adult prisoners must also be
problematized and contested.
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such a context, children’s rights washing is more likely to occur. As I illustrate later in Chapter
7, I refer to children’s rights washing as the practice of engaging the language of rights without

creating meaningful change.

3.4 Conclusion

Though there is an abundance of scholarship related to the broader children’s rights
movement, a gap exists, particularly a theoretical gap, in understanding the realization of
children’s rights for justice-involved children. As Hollingsworth (2008) has contended: “Despite
increased rights-awareness, there is still a lack of clarity as to what we mean by children’s rights
in the field of youth justice, and how we should protect those rights” (p. 230). This gap is more
predominant for imprisoned children, which may be attributed to Medlicott’s (2001) argument
that “the concept of ‘safer custody’ or the ‘caring prison’ is, in essence, an oxymoron” (p. 219).
Alternatively, it may be that youth criminal justice is the “unwanted child” of the children’s
rights movement (Abramson, 2006, p. 15). Nonetheless, despite the ultimate goal to abolish
carceral spaces for children, each day Canadian children find themselves locked in cells.*® As
such, criminological inquiry must develop a theoretical understanding of these children’s rights
experiences in order to advocate for the acknowledgement and realization of children’s rights
in all spaces. It is anticipated that the conceptualization of children’s rights status within porous

institutions that has been proposed herein and is being engaged in this thesis can address this

30 Given that researchers must carefully discern when they are drawing on concepts from scholars with whom they
do not fully agree, it is essential to note that while employing Hollingsworth’s status concept was deemed critical for
analytical purposes in this study, her lack of abolitionist goals complicated my integration of her scholarly work.
Although Hollingsworth advocates for the acknowledgement of imprisoned children’s child qua child status and
definitively states that children should not be imprisoned if systems cannot accommodate, she also clarifies that her
“article is not a call for the abolition of imprisonment for children” (2008, p. 242). In this light, though I rely on her
concepts regarding the status of imprisoned children, I contest her standpoint on abolition and firmly believe that no
child deserves to be imprisoned.
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theoretical gap and contribute to advancements in the understanding of imprisoned children’s

rights experiences.
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4. METHODOLOGY

This chapter outlines the methods and methodologies engaged and applied throughout
this study. The chapter begins with a discussion of paradigm, ontological and epistemological
decisions that informed the research direction. Additionally, reflexive practices are discussed.
Next, an overview of the research design and areas of inquiry is provided. Then, the data
collection process, including the recruitment, interviews, ethical considerations, and data analysis
decisions, are examined. The final part of the chapter addresses challenges that arose during the

data collection process and acknowledges the limitations of the research methods.

4.1 Methodological Considerations
4.1.1 Paradigm, Ontology & Epistemology

The critical paradigm was chosen to guide this study as it emphasizes the importance of
agency and the capacity of individuals to actively challenge social structures to bring about
social change (Pittaway et al., 2010; Pease et al., 2003). Most importantly, a critical approach
offers the opportunity to “unmask” ideologies and practices that serve to reinforce the power of
some and limit the freedoms of others (Usher, 1996, p. 21). In this way, this study aimed to be
political, bridging theory and praxis, to uncover current oppressive practices and the apparatus
that keep them in place (Glesne, 2010).

As critical research, this work was informed by a historical realism ontological position,
which posits a reality to be examined, shaped by social, political, economic, ethnic, and gender

values.>! Over time this reality has been “crystallized (reified) into a series of structures that are

31 The individual concepts used to construct the conceptual framework for this study are both rooted in
interactionism and thus possess an ontological position that differs from the critical paradigm. However, as these
concepts were reconstituted for critical inquiry, the overarching framework for this study maintained a historical
realism ontology.

43



now (inappropriately) taken as “real”, that is, natural and immutable” (Guba & Lincoln, 1994, p.
110). While reality exists, it is distorted by dominant ideologies; therefore, the work of the
critical approach is to undo these distortions (Glense, 2010). This project followed a
transactional and subjectivist epistemology acknowledging that findings are ‘value mediated’ as
my values as an investigator influenced the investigation (Guba & Lincoln, 1994). I could not
disentangle myself from the research process, so I engaged in reflexive practices to understand

my implication in knowledge production.

4.1.2 Reflexive Practices
According to Glisch-Sanchez (2014), reflexivity consists of a range of practices utilized
by researchers to understand how their research is:
constructed by their socialization within and in relation to groups, institutions, and the
profession. It is to render visible — and to the degree possible, knowable — those
components and processes within the intellectual and scholarly enterprise that are
invisible, taken for granted and seemingly natural. (p. 128)
Self-reflexivity has the potential to go further than acknowledging our socialization so that it also
“unmasks complex political/ideological agendas hidden in our writing” (Richardson, 1994, p.
523). These intersubjective elements of the researcher, when left unexamined or ignored in
favour of objectivity, can impinge upon and transform the research (Finlay, 2002a).
I began to engage in reflexive practices as soon as I decided to study imprisoned children.
I questioned whether this choice was informed by my previous experiences in the field, and I had
to interrogate if [ was claiming a status of authority with the intention of speaking for those who
have been purposefully marginalized (hooks, 1988). Instead, I believe I aligned with Alcoff

(2009), who argues that one must always aim to speak with by listening to rather than
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speaking for. Ultimately, I believe that my subjectivities are borne out of a “passionate concern’
for the rights of imprisoned children (Moustakas, 1990, p. 27). Being reflexive about my
understanding of children’s carceral environment (and, at times, complicity as a former
correctional officer) allowed me to “use it as a focus for more intense insight” (Frank, 1997, p.
89). I was also keenly aware that I straddle the insider-outsider boundary throughout this project
(Belur, 2014). I was once an insider in the world of correctional officers and thus possess
experiential knowledge about the lived realities of these positions. From this insider position
(first as a correctional officer and later as an advocate in the prison volunteer sector), I witnessed
the experiences of imprisoned children, but to witness is not to experience. Thus, I continuously
engaged in reflexive practices, examining my impact as a researcher and evaluating the research

process, method, and findings (Finlay, 2002b; Lumsden & Winter, 2014).

4.2 Research Design and Areas of Inquiry

The purpose of this project was to examine children’s rights-awareness, rights-informed
practices and child-friendly justice in a carceral space for children. As such, research occurred at
a youth secure custody facility in one Canadian province. Due to the small number of children in
secure custody, identifying the province may reveal the identities of the child participants; thus,
neither the name of the facility nor the name of the province were disclosed as a measure to
protect their identities. Notably, the facility houses not only secure custody, but also the
province’s only open custody unit, as well as an adult correctional facility. This project’s scope
focused on the youth secure custody section of the facility, though participants also referenced
open custody and the adult facility.

A qualitative research approach was adopted to understand “how people make sense of

their world and the experiences they have in the world” (Merriam, 2009, p. 13). Qualitative
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approaches also allow for greater flexibility as they are often interpretative and inductive
(Denzin & Lincoln, 2005, p. 3; Guest et al., 2013, p. 5). Semi-structured interviews were
conducted with imprisoned children, staff at this facility, and advocacy staff who work for an
independent oversight body responsible for upholding children’s rights in the same jurisdiction
as the secure custody facility. Document analysis was conducted on relevant institutional
policies and procedures, training curriculum, and a youth orientation guide.

These methodologies were employed to explore the main objective of understanding the
extent of children’s rights awareness at this facility and whether rights have been used to inform
facility practices. The following more specific areas of inquiry were utilized to examine the

stated objective:

1. What training do staff members receive regarding children’s rights and the United
Nations Convention on the Rights of the Child?

2. How do children’s rights and the United Nations Convention on the Rights of the
Child inform decision-making practices and day-to-day functions at the custodial facility?

3. How is information about children’s rights granted in the United Nations Convention on
the Rights of the Child shared with youth upon admission to the custodial facility?

4. To what extent do youth understand their rights and obligations from the information
shared with them by the custodial facility?

5. How is the youth criminal justice system in this province, specifically the youth custody

facility, child-friendly?
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4.3 Data Collection
4.3.1 Government Documents>?

In the form of policies and procedures that govern the secure custody facility and training
curriculum, government documentation was included in this project to examine how children’s
rights are discursively constructed in this space. Since policy documents were not publicly
available, access to this documentation was requested when negotiating access to the facility,
which the administration granted. The Table of Contents for youth justice policies was used to
identify suitable policies for this study. Of the 62 policies listed, 36 were deemed relevant and
requested; this purposive sampling method was informed by my experience working in this field
and consultation with a senior staff member to ensure that all applicable policies were included
in the request. Later in the project, it was discovered that not all policies were listed in the
original Table of Contents, so I requested a copy of a specific Admissions policy and the
opportunity to review the expanded list of policies. While they quickly provided the Admissions
policy, my second request went unanswered. Permission to use the policies for analysis was
granted; however, the administration asked that policies not be reproduced in full for safety and
security reasons.** In addition to relevant policies, training curriculum materials related to
children’s rights were also shared.

Lastly, during interviews with most children and a few facility staff, they referenced a

youth orientation booklet document. The children explained that this document formed the basis

32 Notably, government documentation contained very little information directly or indirectly related to children’s
rights or the Convention. Despite this limitation, I chose to retain the document analysis portion of the examination
as the absence of rights-related information was, in and of itself, a telling finding which is discussed in Chapter 5.
3 To ensure compliance with the administration’s request not to reproduce the policies in full, only brief and
segmented quotes were presented in this text.
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of their orientation once sentenced to secure custody, and staff pointed to it as relevant to this

study. I requested this document from the administration and received a copy of it immediately.

4.3.2 Recruitment

Following Research Ethics Board approval, discussed below, the recruitment phase of
this project began by negotiating with the secure custody facility and the provincial government
for access to research participants. Researchers have noted that gaining access, particularly to
imprisoned populations, can be arduous, with many nuances to negotiate (Schlosser, 2008). I
was fortunate that I did not experience barriers to access or controlling gatekeepers which was
likely due to my previous experience working at the facility and later involvement with the
prison volunteer sector, other research projects at this same facility and child advocacy related
work. Matfin (2010) found during her experience of ‘doing research’ in a prison setting, that a
“researcher’s status will determine, to some degree, the level of access with that prison” (p. 222),
thus implying that experienced prison researchers with a proven ‘track record” may have more
access and experience fewer barriers. Matfin’s findings were indeed accurate in my case, but I
also approached this governmental department at a time of significant change when the youth
justice system in this province was already going through a transformation, and the
administration had indicated a desire for a more progressive approach for justice-involved
children. While I cannot speak to what might have occurred behind closed gates, I can report
that my experience felt unmitigated and as though I had complete access. In fact, I was copied
on emails that indicated that I was to have unfettered access to the children.

The administration at the facility assisted in the recruitment of staff participants by

disseminating the recruitment email to all staff who fulfilled the positions listed in the inclusion
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criteria. Staff who were interested in participating contacted me via email, and we arranged a
one-on-one information session.

Child recruitment was more complicated as I did not want the recruitment message
mediated or influenced in any way, so I met with all children at the facility for an in-person
recruitment session (see youth recruitment script in Appendix A). These were held away from
staff so that the children would feel more comfortable asking questions and to signal that facility
staff were not involved in the data collection process. Following a recruitment session, children
were given at least one day to consider the project before informing me if they wanted to
participate. Preferably the children would have had more than one day for consideration;
however, this amount of time was selected primarily because of the transient nature of carceral
spaces; children who are not yet sentenced often move in and out of the facility quite quickly, so
there was a concern that a child who attended a recruitment session, and who wished to
participate in the study, would not be able to do so if the interview was not scheduled quickly.
Additionally, concentrating my visits to the facility during short timeframes was operationally
feasible and limited potential COVID-19 risks. Almost all children agreed to participate during
the recruitment session, but regardless, I gave them one day to consider their participation.

Access negotiation was not required to approach advocacy staff. Staff were contacted via
recruitment email, and they expressed interest in participating in this study by contacting me via

email (see facility and advocacy recruitment emails in Appendix A).

4.3.3 Participants
When I began to conceptualize this study, the one thing I knew for certain was that |
would only proceed with this area of inquiry if I were able to interview imprisoned children.

Though it seemed unlikely amid the COVID-19 pandemic, I believed this research could only
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move forward if I honoured the ethic ‘nothing about us without us’ (Charlton, 1998) and
respected imprisoned children’s right to have their voices centred in matters which affect them
(United Nations, 1989). Fortunately, I developed a safety plan that satisfied provincial
regulations and the University of Ottawa’s in-person research expectations and proceeded with
in-person interviews with the children.

For children to participate in the study, they had to be imprisoned at the custodial facility
where the research took place, and they had to be at least 14 years of age. The age-based
inclusion criterion was added so that all child participants were of an appropriate age to provide
informed consent. Fortunately, there were no imprisoned children at this facility under age 14 at
the time of the study, so no child had to be excluded based upon this criterion. There were no
inclusion criteria related to gender, the nature of their offence(s), length of sentence, or their
remanded/sentenced status. There were nine children in custody in this province during the
recruitment period, seven boys and two girls ranging in age from 15 to 19,3* and I was able to
meet with all of them. Eight of the children agreed to participate in the study, while the ninth, a
girl, declined further involvement. Child participants will be introduced in greater detail in
Chapter 5.

The recruitment of staff members at the secure custody facility was purposeful and
representational to allow for “the identification and selection of information-rich cases related to
the phenomenon of interest” (Palinkas et al., 2015, p. 533). For this project, the phenomena of
interest were rights awareness, rights-informed practices and child-friendly justice, so it was
important that I interviewed individuals responsible for enshrining and mobilizing children’s

rights; to this end, staff participants were recruited based upon their role at this facility. Staff in

3 The 19-year-old participant received a longer sentence when they were legally considered a “young person” by
the Youth Criminal Justice Act (between 12-17 years) and were still at the facility serving their sentence.
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the following positions were invited to participate in this study: Director, Superintendent,
Deputy-Superintendent, Shift Supervisor(s), Admission Officer(s), Training Officer(s), Case
Manager(s), Recreation Director, and Intensive Rehabilitative Custody and Supervision
Worker(s).

Regarding staff at the Office of the Child and Youth Advocate, all staff were welcomed to
participate based on their general expertise in children’s rights but those who work, or have
worked, directly with justice-involved children were prioritized. Two senior advocacy staff with
extensive histories advocating for the rights of imprisoned children agreed to participate in this

study.

4.3.4 Interviews

All interviews were conducted between July 26, 2021, and November 22, 2021. While
semi-structured interviews were used for all participants, there were three distinct participant
groups for this project, and as such, there were three different approaches and interview guides
(see all interview guides in Appendix B).

Imprisoned children at this secure custody facility generally do not have access to the
internet for video interviews, and it would have been challenging to ensure that phone interviews
were unmediated and confidential. Hence, all interviews occurred in-person at the facility.
Interviews with children occurred in a private meeting room supervised by video surveillance,
but the facility assured, in writing, that the surveillance system did not have sound capabilities.
Children provided verbal consent at the beginning of the interview, and all were asked if they
consented to be audio-recorded (see youth verbal consent script in Appendix C). The interviews

lasted between 19 and 36 minutes, with the average interview time being 27 minutes.
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A pilot interview was conducted with one child, after which I reviewed the recording and
reflected on the interview questions. From this initial interview, I learned that a section of
questions may be interpreted as though I was quizzing the participants on their knowledge. The
questions were still important, despite their nature; thus, to address this issue, I would reassure
children before the interviews began by saying: “It’s not your job to know this; it was someone’s
job to tell you.” This reassurance appeared to alleviate some pressure. I also learned that I
quickly moved to the next question when the child seemed uncomfortable. Upon post-interview
reflection, I realized that I may have interrupted their thinking and potential response. Moving
forward, [ was careful to trust the silence while the children were thinking and only offered
probing questions when needed. The practice of using a pilot interview greatly improved my
interview approach for the remainder of the project.

In order to reduce contact due to the COVID-19 pandemic, facility and advocacy staff
interviews did not occur in-person; instead, they were given the options of Zoom or MS Team
for video interviews or via the telephone. None of the participants selected the phone; all adult
participants selected MS Teams as their preferred medium. Verbal consent was obtained before
interviews commenced, and participants were asked if they consented to be recorded (consent
forms for facility and advocacy staff are available in Appendix C). All adult participants agreed
to audio recording, apart from one, who preferred notetaking instead. Interviews for facility staff
ranged from 23 minutes to 62 minutes, while the two advocacy staff interviews were 55 and 83

minutes in length.

4.3.5 Ethical Considerations
The COVID-19 pandemic complicated ethical considerations for this project because of

the need for in-person interviews with the child participants as this group’s environment made
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them highly vulnerable to the effects of COVID-19 (Penal Reform International, 2020). Before
seeking ethical approval from the Research Ethics Board, the Vice-Dean of Research within the
Faculty of Social Sciences approved my COVID-19 Safe Research Plan, which provided a
detailed overview of all safety precautions to be followed during in-person interviews. This step
was fairly straightforward because the University of Ottawa and the secure custody facility had
precise safety requirements. However, an issue arose regarding contact tracing requirements as
the University required student researchers to collect contact information from all in-person
research participants so that participants could be contacted if there was a COVID-19 exposure.
This process proved problematic as imprisoned children’s identities are protected under

the Youth Criminal Justice Act, meaning their names and contact information could not be taken
from the facility. As a compromise, I confirmed with the facility that staff would log my visits so
that if there were an exposure, the facility would have all the required information for contact
tracing purposes.*> Though initially this compromise caused some concern because the
University’s prescribed COVID-19 research addendum forms had to be modified, it was
eventually approved (see ethical approval in Appendix D).

Considerable attention was also paid to the ethics of conducting research in a carceral
context. Moore and Miller (1999) argue that imprisoned children are “doubly vulnerable” (p.
1034) due to their age and justice-involvement, which can erode their autonomy (Shafi, 2020),
thus heightening the importance of the consent process. As such, special care was taken to
adhere to the principles of Ethical Research Involving Children (ERIC) (Graham et al., 2013) to
ensure that all children who attended a recruitment session knew they should not feel obliged to

participate in this study. Though I cannot be certain as to the reason why, one girl-child declined

3 Logging visitor information is standard practice at this facility; therefore, this practice did not compromise privacy
and confidentiality.
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to participate following her recruitment session which may indicate that the children were not
feeling pressured to participate. Child-friendly language was used to explain the ongoing nature
of both consent and withdrawal to those who agreed to participate. Lastly, absolute
confidentiality could not be guaranteed as interviews were managed via staff who escorted them
to and from the interview room. Additionally, there was an obligation to report if a child planned
to hurt themselves or someone else or if they had experienced abuse at the facility. These
limitations were explained to children during the consent phase.

There was also ethical consideration given to the staff participants at this facility as it was
essential to ensure that participation was voluntary and that they did not feel as though they were
required to participate as a condition of employment. Confidentiality and anonymity were the
main concerns for staff as they were asked to speak about their employer’s commitment to
children’s rights; thus, steps were taken to protect their identity, including anonymizing
qualitative data, and not referring to the participants’ specific positions at the facility. Ethical
implications for advocacy staff participants from the Child and Youth Advocate’s Office were
also considered; however, their pre-identified risks and potential harm were quite low.

Nonetheless, all ethical precautions were also taken with advocacy staff.

4.4 Data Analysis

Thematic analysis was chosen as the analytical strategy for this study due to its
“theoretical freedom” and flexibility which can be adapted for the needs of various types of
qualitative inquiry (Nowell et al., 2017 p. 2). More specifically, as thematic analysis is a “cluster
of sometimes conflicting approaches,” I selected Braun and Clarke’s updated version
of reflexive thematic analysis, which acknowledges researcher subjectivity (2021, p. 333).

Reflexive thematic analysis is an analytical tradition that invites the researcher to engage with
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their data (Guest et al., 2012); themes are developed through coding, and this

“analytical process involves immersion in the data, reading, reflecting, questioning, imagining,
wondering, writing, retreating, returning” (Braun & Clarke, 2021, p. 332). Braun and Clarke
noted in their 2006 article, their original attempt to provide a thematic analysis roadmap, that
themes do not emerge; however, because they observed that this point has been overlooked
throughout the academy, they later reiterated the inaccuracy of the framing themes as emergent.
Instead, they argue that themes are not “diamonds scattered in the sand” (Braun & Clarke, 2016,
p. 740) waiting to be discovered by a passive researcher, but are generated through an active
intervention process.

Braun and Clarke (2021) outline the six phases of thematic analysis and encourage
researchers to detail their engagement with each phase. Phase one, data familiarization and
writing familiarization notes, requires the researcher to fully immerse themselves in their data.
As I had recorded my interviews, my first step in immersion was listening to the audio
recordings to familiarize myself with the interview before beginning transcription. I completed
all transcription manually, which was time-consuming but an essential step in the interpretative
process (Riessman, 1993; Bird, 2005). Once the interviews were transcribed, I listened to them
again while reviewing the transcription for accuracy before finally reading the text without
audio. Throughout the entirety of this process, I noted observations and considerations,
convergent and divergent ideas, and alignment with the academic literature.

Phase two, systematic data coding, calls for the generation of initial codes, which began
once I was familiar with the data for all three participant groups. All coding was completed

manually; however, NVivo software was used as “technological support” (Silver & Lewins,
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2020, p. 912).%¢ Inductive coding was the primary coding method, though, as Braun and Clarke
(2006) note, due to the reflexivity of the researcher within this process, it is less an either-or
approach between inductive or deductive coding and, instead, falls on a continuum. I had
potential coding ideas informed by my academic, professional and advocacy experiences, but
only coded what I identified within the data. In this way, the coding was inductive but informed
by deductive reasoning.

Generating initial themes from coded and collated data is the third phase of analysis.
Initially, I had unintentionally engaged in analytic foreclosure (Connelly & Peltzer, 2016) by
organizing the data by topic summaries rather than legitimate themes. Braun and Clarke (2021)
refer to this error as “data-topics-as-themes” where “participants responses are summarised, but
there is no central concept, no shared mean, only a shared fopic” (p. 341). I recognized this error
during the transition from phase three to phase four, developing and reviewing themes, and re-
established more fulsome and complex themes. Themes were judged for internal homogeneity
and external heterogeneity and reviewed based upon Braun and Clarke’s (2006) two levels of
analysis: level one at the code level and level two by reviewing the entire data set.’” During this
phase, a thematic map was created and modified several times until I was satisfied that the
themes reflected the entirety of the data set.

Next, in phase five, refining, defining and naming themes, I ensured that theme names
reflected the stories I had developed and then specified sub-themes (Braun & Clarke, 2021). I
generated three themes from the data: systemic barriers limit children’s rights awareness,

carceral spaces are not child-friendly and potentiality to be child-friendly and rights-

36 NVivo offers automatic coding options, but I did not utilize these options at any point.
37 Internal homogeneity ensures coherence within themes, whereas external heterogeneity ensures that themes are
distinct from one another (Patton, 1990).
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informed. With themes finalized, I moved to phase six, writing the report, where I dedicated a
chapter to each of the three themes and identified extracts from the themes which went “beyond
description of the data, [to] make an argument” in relation to my research questions (Braun &

Clarke, 2006, p. 93).

4.5 Challenges and Limitations

In some regards, the COVID-19 pandemic hindered the efficacy of the research methods.
Fortunately, the jurisdiction in which in-person research with imprisoned children occurred had
not experienced high infection rates; thus, in-person research was possible. However, the
required safety protocols did not lend themselves to a wide range of child-friendly research
practices. One method of rapport-building that I had previously relied upon with imprisoned
children is sharing a meal during our first meeting, as food seems to strengthen connection and
increase comfortability. Due to pandemic restrictions, eating or drinking was not permitted
during meetings, and thus, a valuable rapport-building ritual was lost. As a harm reduction
strategy, data collection was limited to verbal responses. It would have been preferential to
allow for more inclusive methods of sharing, such as art-based strategies, as they can be more
responsive to children’s needs and incorporate diverse ways of knowing (Graham et al., 2013),

but the potential of COVID-19 transmission seemed like an unnecessary risk.*8

38 The decision to engage in scholarly inquiry in a carceral space during the pandemic was made after careful
consideration of the COVID-19 experience in the specific jurisdiction where the research was planned. Gacek
(2021) challenged researchers to question the implications and collateral consequences of such research, though
notably, he was writing prior to the introduction of the COVID-19 vaccine. Given that COVID-19 rates were low
and vaccination rates were relatively high during the data collection period, it was determined that the benefit of the
research outweighed the lower risk of transmission. In an abundance of caution, very stringent COVID-19 safety
protocols and procedures were employed.
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Turning to potential participant limitations, while the majority of children imprisoned at
this facility participated in this study, the results may not be generalizable to the experiences of
children imprisoned at other secure custody facilities across Canada due to a variety of reasons,
including differences in provincial/territorial legislation, staff hiring requirements and facility
commitment to children’s rights. Facility staff participants may not be reflective of the beliefs
and sentiments of all staff at this facility. Many participants reported that the recruitment email
was widely shared, yet only four non-management staff volunteered to participate in this study.
Though I cannot be certain why so few staff volunteered, it was likely due to a convergence of
factors, including unfortunate timing during the COVID-19 pandemic and ongoing labour issues;
lack of in-person interview options; lack of availability; and lack of interest or knowledge on the
topic.

Additionally, as is the case with all participant-based research, I acknowledge the
potential concerns with interview respondents’ memory recalls, as well as their preoccupations
with trust, perceptions, impressions, repercussions and “the social norms of the research topic”
(Alamri, 2019, p. 66), all of which may have implications regarding bias and validity in the
research (Copes & Miller, 2015). By potentially limiting the study’s generalizability, these
implications highlight the need for future scholars to conduct similar research at other facilities
with a larger number of imprisoned children and facility staff to gain a more diverse and
representative understanding of rights awareness in carceral settings for children.

Finally, in retrospect, it might have been prudent to widen the inclusion criteria for
facility staff recruitment to consider additional roles such as teachers or clinical team members,
particularly social workers, given the frequency with which children referenced them as essential

sources from whom to access rights-based information. However, the inclusion of these positions
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was not practical as the study had already received ethical approval and adding these positions
would have required further permissions from two additional governmental departments.
Obtaining these permissions is generally a time-consuming endeavour, and coupled with a

pandemic, the approval process would likely have been far too lengthy.

4.6 Conclusion

This project, informed by a critical lens, sought to understand children’s rights awareness
and child-friendly justice in a carceral space by interviewing imprisoned children, secure custody
facility staff and advocacy staff, in addition to examining government-provided documents. By
employing a reflexive thematic analysis, I generated three overarching themes that are explored
in later chapters. Though interviewing imprisoned children, particularly during the height of the
COVID-19 pandemic, came with additional safety and ethical considerations (Gacek, 2021), it
was vital that children’s experiences and voices were centred in the research. The next chapter
introduces the participant groups, the government documentation and contextualizes the secure

custody facility within the broader Canadian youth criminal justice system.
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5. DEVELOPING AN ANALYTICAL FOUNDATION

Ah, when I was 12, I did like a week in, a month. And then when [ was 13, I did my, like, three
months. And then when I was 14, I did like six months or something like that and then I went to
[drug rehabilitation facility] for three. And then I came back in for another four months. And
then I went to open custody for 10 months. I got out, like I ran away a couple times for like a
month here. Got out for a month. Came back. And then I got out for a month, and I came back
this time and they gave me two years and 10 months.

- Bailey
In order to establish an analytical foundation, this chapter provides context related to this
study’s carceral setting, the documents used for analysis, and the participants. The first section
situates the provincial secure custody facility within the broader Canadian youth criminal justice
system. The following section presents an overview of each participant group, highlighting
relevant information related to the children, facility staff and advocacy staff participants. Finally,

this chapter ends with a brief overview of the facility’s policies, training material and orientation

guide.

5.1 Situating the Youth Secure Custody Facility

Canada’s youth criminal justice system is federally governed by the Youth Criminal
Justice Act (YCJA), which applies to children aged 12 to 17. As previously mentioned, the
Y CJA highlights the importance of Canada being party to the United Convention on the Rights of
the Child (the Convention); however, there is debate in academic and professional communities
regarding the significance of this inclusion (indeed, this debate was raised by a participant in this
study). In fact, immediately following the preamble, in section 2 of the Act, there is a divergence
from the Convention when it defines a child as “a person who is or, in the absence of evidence to

the contrary, appears to be less than twelve years old” (YCJA, 2002).
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One of the most significant failings of the Young Offenders Act (YOA) was its
overreliance on the use of custody and the resulting over-incarceration of children throughout
Canada. The YCJA sought to correct this overreliance by limiting the availability of custodial
sentencing options. Section 38(2) outlines guiding sentencing principles, and part (d) stipulates
that “all available sanctions other than custody that are reasonable in the circumstances should be
considered for all young persons, with particular attention to the circumstances of aboriginal [sic]
young persons” with further limits on custodial options defined in section 39(1).* Of note, is that
custody cannot be used “as a substitute for appropriate child protection, mental health or other
social measures” (s. 39(5)). As a result of these limits, Canada has seen a drastic decrease in
child imprisonment, as evidenced in Figure 1.

Figure 1
Canadian Secure Custody Youth Admissions, 2002/2003-2020/2021 40

Canadian Secure Custody Youth Admissions, 2001/2002-2020/2021
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3 The YCJS continues to use this harmful and colonial language.
40 Statistics Canada. (2022). Table 35-10-0005-01 Youth admissions to correctional services.
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510000501
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Reduced youth incarceration rates are often touted as demonstrative of an increased
commitment to children’s rights; however, the decarceration movement in Canada is
predominantly in response to the YCJA and not provincial or territorial progressiveness.

While limiting custody is undoubtedly positive and of great benefit to children, it is not evidence
of rights-informed practices or symbolic of “a maturing human rights consciousness” (Cunneen
etal., 2018, p. 424). The province within which this study was located has also seen dramatic
decarceration, so much so that the nine children who attended recruitment sessions accounted for
all the children imprisoned in the province during that timeframe.

Though federally mandated, the administration of custodial spaces occurs at the
subnational level, as stipulated in s. 85(1) of the YCJA (2002): “in the youth custody and
supervision system in each province there must be at least two levels of custody for young
persons distinguished by the degree of restraint of the young persons in them.” The two types of
custody, open and secure, are under the purview of provincial or territorial legislation. Generally,
the two are not colocated as open custody is meant to approach a community environment.
However, the province involved in this research has both open and secure custody in the same
facility. Of particular concern is that an adult correctional centre is also located within this
facility.*! Article 37(c) of the CRC expressly prohibits