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INTRODUCTION

National Sovereignty connotes the freedom of action
of the State in pursuit of national self-interest. It
claims an independance of action for the State 1n 1its
relations with other States and absolute independance from
other States on its own territory. At the very core of
this concept of National Sovereignty has been the right
of war.

Amidst the holocaust and terror of the Second
World War, men became convinced that the common good was
universal peace; that the continuance of the absolute
goverelgnty of States made permanent world order impossible
and that an international organization to keep world order
and to preserve peace was absolutely essentlal ¢f mankind
wag to survive. Consequently, a permanent international
organization with authority and power to prevent or stop
aggrecsion was estanlished in 1945 and??g:nZhe United
Nations.

Since the concept of National Soverelgnty as an
absolute power above which there is not and cannot be any
superior power is incompatible with the authority and
power of the United Nations to prevent or stop aggression,
it will be interesting to find out to what extent

National Sovereignty has been diminished by the Charter
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INTRODUCTION vii
of the United Nations. As the United Nations has also
been entrusted with the safeguarding of National Soverelgnty
there 1s an obvious clash é¥ the ldeals of the organization.
From this contradiction of the functions of the United
Nations, the question arises as to what has been the limpact
of the concept of National Soverelgnty on the framing of
the Charter and the operation of the Unlted Nations, and
whether the United Nations has been able to fulfil its
obligations under the Charter provisions. The ultimate
purpose of this dissertation is to study the present stage
of evolution from the system of national, sovereign States
towards a new type of system, from which a world govern-
ment might result, in order to indlcate the directlion in
which the Unlted Nations should develop.

There are three distinct points of research., First,
the development of the concept of National Soverelgnty and
the criticisesm of the concept. Second, the Charter of the
United Nations with relation to the concept of National
Sovereignty. Third, the operation of the Unlted Nations
with regard to National Soverelgnty.

The dissertation contalns flve chapters and 1t 1is
divided into two parts. Part I is divided into two
chapters, so that Chapter I contains the hlstorlc develop-
ment and the critielism of the concept of National Sovereign-

ty and Chapter two contains both a short history and an
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INTRODUCTION viii
analysis of those provisions of the Charter of the United
Nations which relate to National Sovereignty. In order to
draw concluslions from the aforementioned clash between
the two incompatible i1deals of the United Natlions, one
need not engage in theoretical considerations alone but
should also study the actual operation of the United
Nations. Part II, therefore, contains a study of the
impact of National Sovereignty (as recognized by the
Charter and adhered to by the Member States) on the opera-
tion of the United Nations. It 1s divided into three
chapters dealing with: (1) the problem of general dlsarma-
ment, (2) disputes over a territory, and (3) disputes over

an internal policy of a State.
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PART I

THE CLASH OF THE IDEALS OF THE UNITED NATIONS

AND THE CONCEPT OF NATIONAL SOVEREIGNTY
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CHAPTER I

THE PRE-TWENTIETH CENTURY DEVELOPMENT
OF THE
CONCEPT OF NATIONAL SOVEREIGNTY

(a) Development of the Concept

The idea of soverelgnty is very old. "Quod principi
Placuit, legis habet vigorem" was the old Roman principle
followed by the interpretative statement "Cum lege regia
quae de ejus imperio lata est, populus el, et in eum, omne
imperium suum et potestatem concedat"l, Although this
dictum had its origin in a law enacted by the legislature
of Rome and in spite of the words which immediately follow
and which are interpretative of the statement preceding, it
goon developed into an absolute personal power, the majestas
of the Emperor, to make laws without limitation. In the
Western World this principle was lost in the Teutonle
Invasions with the constitutionalism of the tribes, whlle
i1t survived in Byzantium until the fall of Constantinople
in 1453.

1 The ordinance of the prince has the force of a
law, for the people by the lex regia have made a concession
to him of their whole power,

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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Charles the Great who restored the Western Empire -
called the Holy Roman Empire - built it upon the foundation
of the De Civitate Dei of St. Augustine?, Consequently, the

majJestas of the Emperor was limited not only by the Teutonic
constitutionalism but also by the Christian falth according

to the commands of God, by the christianized stoic philosophy

and by the Church itself, namely durlng the Investiture
controversy.

Moreover, medieval man d1d not possess that abstract
conception of sovereignty which is so fundamental to all
modern polltical thought. The structure of his soclety
differentiated 1ts members according to a number of gocial
strata determined by property in land rather than by total
wealth and linked together in contractual exchange of
services. At the bottom of this hlerarchical order were
the serfs, the villeins or the tenants (according to the
locality and the time) with the lord of the manor as his
immediate superior. He, in turn, was bound by service to
a baron or a lord, until this chain of mutual services
culminated in the Emperor and, gradually towards the end
of the Middle Ages, in the Kings who thus acquired the
title of sovereign - a title which connoted a position of

prestige rather than one of power.

2 Robert H.Murray, The Hlstory of Politlcal Sclence
from Plato to the present, p. 43
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During the Middle Ages, the Emperors were not able
to consolidate power in their hands and poor communications
made 1t very difflcult to check the growing power of the
ambitious Kings. By the 13th century, the Kings had
acquired such an independance from the Emperor that the
latter was not much more than a figurehead of Christendom,
This usurpation by the Kings was aided by the growing
awakening of national consciousness which soon led to
regard the imperial power as a foreign power in those
territories in which the Emperor had ruled merely de Jjure
but not de facto. Next, the Kings eliminated that great
obstacle which the feudal organization constituted to the
development of a modern state by reducing by degrees the
rights and prerogatives of the various classes in respect
to the governing of the dominion,

In feudal times a litigating party could appeal
from a decislion of his immediate soverelgn to a higher
sovereign, The King, at the top of the feudal organization,
was the last court of appeal., As such his jurisdiction
was limited to the interpretation of law. He had no
authority to legislate. Towards the end of medleval times,
the Kings sought to secure for themselves the power %o
enact laws. They achieved this power in so simllar a way

that in all the Western European countries the pattern was
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the same., Whenever a King deéired to pass & law he summoned
the most influential members_of his dominion and then
persuaded them to accept the law, Thls was necessary
because these were tﬁe men who would have to enforce the
law. The development of law and leglslation was an in-
evitable consequence of the growth and development of the
soclety. Therefore an organ had to be created to take care
of new legislation which the evolution of soclety called
for. The King at the top of the feudal organization was
in a good position to acquire that function. 1In the
course of time the feudal lords lost their Jjuridical power
which was transferred to the‘King, through the Joint effort
of the Sovereign himself and the bourgeoisie, now growing
in influence and seekling freedom from the feudal lords.
Another tendency of the time which came to streng-
then the authority of the Kiné wag the development of
military orgenization. It a2lso called for a more and more
centralized authority to enable the creation of an effec-
tive military force for defence, or, for that matter, for
aggression. 8Since the traditional functlion of a King had
always been to lead the armed forces, the growth of armles
and the development of military organization thus placed
the Sovereign far above hls feudal +wssals in respect to

military strength.
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Once the Sovereign had eliminated his vassals from

the government of the dominion, the duty of obedience and

loyalty of vassal to lord wasg trangmuted into the duty of

alleglance of subject to the Sovereign. In the feudal

soclety political rights were based, broadly speaking, on
property. Consequently, the lidentification of rights of
property with political rights led to regard the realm as

ag_the dominion or property of the Soverelgn,

Since the Kings had become free from thelr former
allegiance to the Emperor, they found it expedlent to
encourage further study of the Roman law, which declared
that the will of the prince is law. However, the Roman
Jurists had dealt only with the legal sovereign. They had
approached the concept of soverelgn as lawyers, and not as
political philosophers. The Roman law, nevertheless,
strengthened the power of a Soverelign untll men started to
ask why should right be determined by the will of a single
man.

The reformation which began in Germany brought
digastrous consequences to the position and powers of the
Emperor for it came to be accepted as the result of
innumerable conflicts that each of the German princes had
the right to choose what religlon he pleased, and the
further right to impose this religion upon his own subjects.

Thus the Reformation freed to a great extent the German

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES
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princes from the control of the Emperor. It also destroy-
ed the concept that the Church was the ultimate master of
human affairs. "“Before the Reformation the state had been
the handmaiden of the Church; after the Reformation most
Churches became the handmaidens of the state.® ) The
Reformation removed Church as a limitation of the tempor-
al power in the protestant states, and, consequently, the
power problem became secular%;ed there.

Before the Reformation the BStates were never
absolute, neither in theory nor in fact. From the
Reformation there developed a new kind of a state, a state
which claimed to be the supreme authority on its own ter-
ritory. To support this claim a new theory of the state
was evolved, a theory of sovereignty.

The concept of sovereignty was first explicitly
formulated by Jean Bodin (1530-1596) in his De Republica

published in 1576. Bodin defined a state thus :

*A Republic is the Justly ordered government of
a number of familles and of tRat which is common %o
them, with sovereign power."

3 Williem Montgomery McGovern, "From Luther
to Hitler", p.27.

4 De Republica, Lib.I, cap.l.
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This definitlon of a state implies that a supreme
power 1s essential to the ldea of the state; that the state

1s the government itself; and that the basls of the state

is a famlly. With regard to the nature of the "supreme
power" he stated that

"Sovereignty 1s supreme power over eltizens
and subjects, unrestrained by the laws"D

Bodin made hlis sovereign a legislator and recog-
nized the power to make laws as the most characteristic
function of the sovereignty. As a legislator, the sovereign
cannot be restrained by laws which he makes, Nevertheless,
Bodin's sovereign 1s bound by the Divine Law and Natéral
Law and also by the law that is common to all nations.
Moreover, he is bound by certain laws which Bodin calls

leges i1mperll., These leges imperil, the fundamental laws

of the state, cannot be abrogated nor modified by the
sovereign "since they are connected with sovereignty
itself®, Bodin observes that "if we should define

sovereignty as a power legibus omnibus soluta, no prince

could be found to have sovereign rights". Thus the
supreme power is nelther arbitrary nor irresponsible., I%
is defined by law and subJect to law. For Bodin it 1s
8t11l the law that makes the soverelgn,

5 Underlining ours,

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES
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A new and potentially revolutionary theory of socilal
contract was expounded by Johannes Althusius (1557-1638) in
his Systematic Politics, confirmed by Examples from Sacred
and Profane History, which was published in 1610.

Althusius based the government of a state on a contract
between the people and the sovereign. To him a state 1is

"a general public assoclation in which a

number of citles and provinces, combining their
posgesslong and their activities, contract to
estab%igh, maintaln and defend a sovereign
power® O,

Thus the members of the state are cities and
provinces, and not individuals, Althusius defined
sovereignty as the supreme and supereminent power of doing
what pertalns to the welfare of those members of the state.
Furthermore, he ascribed soverelgnty to the corporation of
members of the state, not to the members of the state.
*What 1s owed to a corporation ie not owed to its indivi-
dual members", declared Althusius,

Hugo Grotius (1583-1645) adopted into his political
philosophy the notions of soclal contract and sovereignty
expounded by Bodin and Althusius. In hls famous work, The

Law of War and Peace, he stated that

6 Dunning, p. 63.
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"Originally men, not by the command of God,
but of their own accord, after learning by
experience that isolated famlilles could not
gecure themselves against violence, unlted in
civil soclety, out of which act sprang
governmental power!' 7,

Thus Grotius denounced all notion of Divline Law
and attributed the existence of a state to a government,
established by contract and enjoying supreme polltical
power. "That power', he asserted, "ls called Sovereign,
whose acts are not subject to the control of another, so
that they can be rendered void by the act of any human
will.“8 Although the sovereignty l1ls absolutely independant
of the interest and judgement of the sublJects, the end of
all government is, nevertheless, the good of the governed.

Grotius declared that states are members of a
soclety for which the universal supremacy of law is
indispensable., Furthermore, he proclaimed that states are
equal. The concept of equality of states wae introduced
into the political philosophy by drawlng an analogy between
natural persons and separate states.

The concepts of sovereigntiy and equality of states

became universally accepted doctrines through the Peace of

Westphalla of 1648, the peace treatles of which recognized

7?7 Infra, I, IV, 7,3.
8 Ibid, I, 3, 7.
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the new states as the component units of international
gsoclety. Ever since the concept of sovereignty -
territorial sovereignty - has been the basis of inter-
national intercourse.

In 1651, three years after the Peace of Westphalia,

Thomas Hobbes (1588-1679) published his Leviathan which
has influenced all political thought to this day. Hobbs
adopted the concepts of state of nature and contract. In
Hobbs' state of nature natural rights were equivalent to
natural mights. This state of nature was, in fact, a
perpetual state of war. He concelved of government
originating in two maln ways - elther, on the one hand,
by "natural force" or “warre%, or, on the other hand, by
original contract.

"The attaining to this Sovereign Power, 1s by
two ways. One by natural force; as when a man
maketh his chlldren, to submlt themselves, and
their children to his government, as8 belng able to
destroy them 1f they refuse; or by Warre subdueth
his enemies %o his will, giving them their lives
on that condition. The other is when men agree
among themselves, to submlt to some man, or assembly
of men, voluntarily, on confidence to be protected
by him agailngt all others. This latter, may be
called a Political Commonwealth, or Common-wealth

by Institution; and the former a Common-wealth by
Acquisition.”

9 Leviathan, ch.1l?7
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Hobbes described this original contract in the
following terms :
"A Common-wealth is sald to be instituted, when
a Multitude of men do Agree, and Covenant, every one,
with everyone, that to whatsoever Man, or Assembly
of Men shall be given by the major part, the Right
to present the Person of them all, (that is to say
to be thelr Representative) every one, as well he
that voted for it, as he that voted agalinst it, shall
Authorize all the Actilons and Judgement, of that Man,
or Assembly of Men, in the same manner, as 1f they
were his own, to the end, to live peaceably amongia
themselves, and be protected against other men.®
Hobbs publlighed the Leviathgn shortly arfter the
death of Charles I and the proclamation of the Common-
wealth, Its aim was determined by the political ecrisis.
Keenly alive to the mischief brought upon the country by
civil war, and firmly convinced that this war sprang from
perverted ideas of marality and religion, Hobbes sought
to convince mankind that all resistance to government
must be wicked and absurd. To Justlfy sovereignty and
explain its scope are thus the principal objects of the
Leviathan. BSovereignty 1ls Justified by an audaclous
tissue of legal fictlons combined to show that total sub-
Jection is perfect freedom, since the subject never suffe
any evil from the soverelgn but with his own full and fre

consent. Soverelgnty ls shown to be unlimited elther by

10 Ibid, ch. 18.

12
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law or by morality, since the interpretation of law or of
morality, if left to the subjects, will virtually make hi
1likings or his avertions the measure of his obedience, so
as to make the very existence of soclety a mere matter of

taste., According to Hobbes the contract of men

"1s by covenant only, which 1s artificial: and
therefore it is no wonder 1f there be somewhat else
required, besides covenant, to make thelr agreement
constant and lasting; whlch i1s common power, to
keep them in awe, and to direct their actions to
the common benefit."

Hobbes described the unlimlited authority of

soverelgn power or government thus:

"The Rights and Consequences of Severelgnty
are the same in both, Hls power cannot, without
his consent, be tranfered to another; he cannot
forfelt 1t; he cannot be accused by any of his
subjects of inJury; he cannot be punished by them;
he 1s Judge of what 1s necessary for peace; and
Judge of doctrines; he is the sole leglslator and
supreme Jedge of controversies; and of times, and
occaslons of warre, and peace; to him it belongeth
to choose magistrates, cousellors, commanders, and
all other officers, and ministers; and to deter-
mine of rewards, and punishments, honour and order.
The reasonswhereof, are the same which are alleged
in the precedent chapter, for the same rights,
and congequences of soverelgnty by institution, "1l

Hobbes! concept of soverelignty as supreme and

unlimited power was more extreme than anything which had

11 Ibid, ch. 17.

13

8

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA - ECOLE DES GRADUES

DEVELOPMENT OF THE CONCEPT OF NATIONAL SOVEREIGNTY 14

been exppunded previously, For Hobbes, law is not above the
soverelgn; 1t does not make the sovereign or limit his
authority, Soverelgnty 1s absolute, unlimitable and indi-
visible. It i1s the sole source and criterion of right, To
what degree Hobbes attained absolutism in his political
philosophy appears clearly from the following quotation:
¥So that it appeareth plainly to my under-

standing, both from reason and Scripture, that the

sovereign power, whether placed in one man, as in

monarchy, or in one assembly of men, as in popular

and aristocratic commonwealths, 1ls as great as

posslbly men can be imagined to make it., And

though of so unlimited power, men may fancy many

evll consequences, yet the consequences of the

want of 1t, which 1s perpetual war of every man

against his neighbour, are much worse." 12

This is pure totalitarianism., Hobbes attained the
theoretical perfection of absolutism, His political philo-
sophy became a centre of animated controversy.

It is characteristic of the times that Samuel von
Pufendorf (1632-1694) while imprisoned in Denmark for
eight monthe in 1658 passed his time meditating on the
theories of Hobbes and Grotius. This meditation gave him
the incentive to write a large work entitled De Jure

Naturae et Gentium, In this book, which was publisghed in

1672, von Pufendorf defined a state thus:

12 Ibid, ch. 20,
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"It is a compound moral person, whose will,
united and tied together by those covenants whilch
before passed among the multitude, is deemed the
will of all; to the end, that it may use and apply
the strength and riches of private persons towards
malntaining the common peace and securlity?

Von Purendqrf adopted the concept of sovereignty

from Grotius who had maintained that external sovereignty

could be diminished by compact or by conquest and still

exist. Sovereignty to von Pufendorf was supreme but not

absolute. By defining the state "as a compound moral

person" he treated the state as an artificlal person.

Through this anthropomorphy he came to deflne the extent

of sovereign power in the following terms:

“Thus of old, when mankind was divided into
distinet families, and now since they are fallen
into separate communities those might have been
then and may now be sald to live mutually in a
gstate of nature, nelther of whom obey the others,
and who do not acknowledge any common master among
men........50 that commonwealths, and the governors
thereof may fairly declare themselves to be in a
gtate of natural liberty, while they are furnished
with sufficient strength to secure the exerclse of
that grand privilege." 14

In England such political questions as the rights

of kings and subjects, the point at which rebellion 1is

Justifiable, the origin of government, agitated the minds

13 Kenneth's translation, VII, 2, 13.
14 Ibid, II, 2 4,

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES




UNIVERSITE DPOTTAWA .- ECOLE DES GRADUES

DEVELOPMENT OF THE CONCEPT OF NATIONAL SOVEREIGNTY 16

between the outbreak of the Civil War and the Revolution
of 1688, Consequently, a large amount of controversial
literature was produced, In 1690, John Locke publighed
his Treatise of Civll Government in which he accepted with-

out question the doctrine of an original state of nature
and the doctrine of an original contract as the charter of
political society. Locke admitted that governments may
have originated without consent of the people through
conquest, usurpation or tyranny, but claimed that "all
peaceful beginnings of government have been lald in the
consent of the people¥, He described the original contract
of government by consent 1n the following terms:

*than being, as has been sald, by Nature all
free, equal and independant, no one can be put out
of his Estate, and sublected to the political Power
of another without his consent. The only way
whereby any one divests himself of his Natural
Liberty and puts on the Bonds of Civil Soclety, 1s
by agreeing with other men to Join and unlte into
e Community, for their comfortable, safe and
peaceable living one amongst another, in a secure
Enjoyment of their Propertles, and a greater
Security asgainst any that are not of it, This
any number of men may do, because 1t lnjuresnot
the freedom of the rest; they are left as they
were in the liberty of the state of nature. When
any number of men have so consented to make one
Community or Government, they are thereby presently
incorporated, and make one Body Polltic, whereln
the maJoritI have a right to act and conclude for
the rest," 15

15 Locke, Teeatise of Civil Government, VIII,
PpP. 95-99

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA .- ECOLE DES GRADUES

DEVELOPMENT OF THE CONCEPT OF NATIONAL SOVEREIGNTY 17

This consent which 1s necesaary to establish a
government by peaceful means may be glven elther expressly
or tacitly and the taclt consent "reaches as far as the
very being of any one within the territories of that
government®, While Locke placed the right of declsion on
the form of government upon the majority, he, on the other
hand, denied its competence to establish an absolute
monarchy on the ground that absolute monarchy 1is
"inconsistent with civil soclety, and so being, no form of
government at all! Locke maintained that by the law of
nature everybody seeks his own preservation or welfare and
enters into political soclety for the better assurance which
i1t affords; that sovereigns are established only 1n order
to promote the good of the sublect, and that when they re-
pudiate thelr duty, they may lawfully be resisted or even
deposed. Locke does not assert that soverelgnty ls
limited by positive or humen law, but he does assert that
i1t is limited by natural or divine law., He described the
natural or divine limitation on soverelgnty thus:

#And thus the Community perpetually retalns a
supreme power of saving themselves from the attemps
and designs of any Body, even of thelr legislators,
whenever they sghall be so foollish or so wicked as
to lay and carry on designs against the Libertles
and properties of the sublect.... Whenever any one
shall go about to bring them to.....a slavish

condition, they will always have a right...to rid
themselves of those who invade thls fundamental,
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sacred and unalterable law of self-preservatilon,
for which they entered into society." 1

The theory that the people as a whole were the
soverelgn was further propounded by Jean Jacques Rousseau
(1712-1778). In the American and French Revolutions, this
theory was upheld to Justify the rebellions, The slogan of
popular soverelgnty was a protest against arbltrary
government, However, the people as a whole cannot be the
sovereign because they do not rule being incapable of
acting as a body. Thus Jeremy Bentham was called forth
to furnish a political theory to bridge that gap.

Bentham (1748-1832) dismissed Hobbes'! and Locke's
concept of government originating from an original contract
ag a natural law flction which Hume had effectively destroyeq.
In its stead, Bentham asserted that government origlnated
when natural socliety became political. Bentham described
this political societfy thus:

"When a number of persons (whom we may style
gubjects) are supposed to be in the habit of paying
obedience to a person, or an assemblage of persons,
of a known and certain description (whom we may
call governor or governors), such persons altogether
(subjects and governorsg) are sald to be in a state

of political society."1l?
66

16 Ibid,XII, p. 149 and XIX pp. 212-217 and 219-222,
17 Bentham, Fragment on Government, p. 137.
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Though accepting Hobbes' and Locke's state of nature,
Bentham rejected thelr idea that political soclety immediate~
ly succeeded natural soclety. For Bentham, there is no clean
dividing line between natural soclety, where persons "are
not in the hebit of paying obedlence to a governor or
governorg®, and political soclety, where they are in the
hablit of paylng such obedience.

Bentham rejected the natural law limitation on
soverelgnty and the natural political rights of man. He
asserted that the soverelignty of government was umlimited
except by express convention with another sovereign
government.

"L,et us avow, then, in short,... that the authority
of the supreme body cannot, umless where limited by
express convention, be sald to have any assignable,
any certain bounde," 18

Bentham explained the limitation on sovereignty by
express convention thus:

"where one state has upon terms submitted itself

to the government of another; or where the governing
bodies of a number of states agree to take directions
in certein specified cases from some body or other
that is distinct from them all; consisting of members
for insgtance appointed out of each other...to say
that not even by convention can any limitation be
made to the power of that body in a state which in
other respects is supreme...would be saying that

there 1s no such thing as government in the German
Empire, nor in the Dutch provinces, nor 1ln the

18 Ibid, p. 218,
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Swiss cantons, nor was of old in the Achaen league."l9

Bentham further asserted that resistance to

soverelgnty waes morally Justified if such reslstance
accorded, not with natural or divine law, but with the
principle of utility.

*It is then, we may say, and not till then,
allowable to, if not incumbent on, every man, asg
well on the score of duty as of interest, to enter
into measures of resistance; when, according to the
best calcultation he 1s able to meke, the probable
mischiefs of resistance (speaking with reference to
the community in general) appear less to him than
the probable miechiefs of submission, This then 1s

to him, that ie to each man in particular, the
Juncture for resistance." 20

Although Bentham agreed with Hobbes that sovereignty
wag not normally limited by law, he did not agree wlth him
that sovereignty was unlimlited morally. While Bentham
agreed with Locke that sovereignty was limlited morally, he
differed from him in that he considered it was morally
limited by Utility and not by natural or divine law.

Bentham considered that law exlsted solely to
make men do what they would not do without it, and that,
in contrast to economlc harmony which was to be created
without legislative coerclon, social harmony was to be

created with leglslative coercilon.

19 Ibid, pp. 222-223
20 Ibid, p. 215
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Bentham attacked any form of government which had

"for its actual end or objJect, the greatest
happiness of a certain one (e.g.the King), with or
without the addition of some comparatively small
number of others, whom 1t is a matter of pleasure
or accommodation to him to admit, each of themn,
to a share in the concern, on the footing of so
many Junior partners."

Consistent with his Principle of Utility, Bentham
concelved "the only right and Justifiable end of govern-
ment to be the greatest happiness of the greatest number, %22
He belleved that the utilitarian objJect of government could
best be achleved through a representative democratic
republic; and that sovereign power should reside in a single
legislative assembly elected annually by all male adults
able to read.

"He held that the ruling power should be in the
hands of the people, because the happiness of the
people being the object of government, the means of
obtaining that obJect would thus be in the power of
those who have the chief interest in realizing 1t."* 23

Thus Bentham conceived the people as the ultimate
gsoverelign and placed them in a posltlon to use their
sovereign power once a year by electing those who would

govern on behalf of the people between the elections,

21 Bentham, Morals and Legislatlion, p. 5

22 Ibid, p. 5 - note
23 J.H.,Burton, Benthamiana, p. 395
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The theoretical perfectlon of the soverelgnty of the people
was attained and since the European society had developed
into a nation-state system, this sovereignty of the people
became "national sovereignty" with respect to external
relations wlth other soverelgn states.

A curious development of the concept of soverelgnty
took place in Germany. There the ldealists presented quite
elusive and unsubstantial metaphyslcal concepts which
paved the road to extreme and destructive natlonalism. For
example, G.W.F, Hegel (1770-1831) defined a state as
¥embodied Morality". He continued his subscription in the
following terms:

*It (the State) is the ethical spirit which
has clarified itself and has taken substantial
shape as Will, a Will which is manifest before the
world, which 1s self-conscious and knows 1ts
purpose and carries through that which 1t knows
to the extent of its knowledge. Custom and
Morality are the outward and visible form of the
inner essence of the State, the self-consciousness
of the individual citizen, his knowledge and
activity, are the outward and vielble form of the
indirect existence of the State. The self-
consclousness of the individual finds the substance
of its freedom in the attitude (Gesinning) of the
citizen, which is the essence, purpose and
achievement of its self-conscliousness,”

Furthermore, the state for Hegel 1s not only an
"embodied Morality'. It is Vernunft-Mind.
"The State is Mind (Vernunft) per se. Thils is

due to the fact that it is the embodiment of the
substantlial Will, which is nothing else than the
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individual self-consciousness conceilved in 1its
abstract form and railsed to the universal plane.
This substantlial and massive unity is an absolute
and fixed end in itself., 1In 1t, freedom attains
to the maximum of its rights: but at the same
time the State, being an end in 1tself, 1is
provided with the maximum of rights over against
the individual citlzens, whose highest duty 1t

is to be membere of the State."

The kind of a definitlon of soverelgnty clouded
political ideas with deep mystery and was apt to stay
beyond the reach of comprehension of the average man,
Hegel's definition of sovereignty contains the culmination
of the development of the concept., It declares that the
state 1s an end 1n itself., A brief analysis of the
concept of soverelgnty, keeping in mind thle Hegellan

contention, is therefore in order.
(b) Analysis of the Concept

To analyse the concept of sovereignty, it is

necessary to establish what the State 1s,.

Would there be a State without a soclety? No,
there would not. Since a soclety 1s composed of men, the
question arlsee as to why mén get together to form a
soclety.

A community is formed by men instinctively. In
other words, man 1s a soclal animal, Necesslty of forming

a society is another factor: an 1lsolated famlly has less
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capacity than a group of famllies to subdue the surrounding
nature that makes even 1ts very existence precarious. The
uniting for an effort is power and surely men have that
reasonable instinct to unite thelr potentials for a eommon
effort since ants with thelr simple physical construction
do possess 1t. Patterns of behaviour in a community are
thus molded by circumstances and inherited as generations
go by.

A soclety is that form of asgsociation of men in
which men are apllying intelllgence to achleve an aim
requiring an effort of the community and based on an idea
that thrives for common good. Now, intelligence instead
of the surrounding nature 1s enforcing patterns of
behaviour on men regulating their behaviour amongst them-
selves for the good of each individual and thereby for
the good of the whole soclety.

Whenever men start to apply reason to achleve a
common good, they become a Body Politic living in a
Political Soclety.

Profeesor Maritain defines the Political Soclety
in the following terms:

#political Society, required by nature and

achieved by reason, is the most perfect of temporal
societies. It is concretely and wholly human

reality, tending to a concretely and wholly human
good - the common good (...) Justice is a primary
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condition for the existence of the body politic
but friendship is its very life-giving form," 24

Furthermore, Professor Maritain distinguishes
between the State and the Political Soclilety. To illustrate
the difference between them he defines the Politlcal Society
as the whole and the State as the topmost part of thls
whole entrusted with the malntenance of law and order and
the promotlion of common good through the adminlstration of
public affairs, accomplished by experts., He concludes the
expounding of this instrumentalist theory thus:

"When we say that the State 1s the superilor

part in the body politie, thls means that 1t 1is
superior to the other organs or collectlve parts
of this body, but it does not mean that it 1is
superior to the body politic itself, The part

as such is inferior to the whole. The State is
inferior to the body politic as a whole, and isz
at the service of the body politic as a whole.," 5

Surely the State 1s for man, not man for the State.
The most essential function of the State 1g the malntenance
of justice, because a soclety without the rule of law ls
inevitably in chaos. In fact, it 1s no more a soclety.
Consequently, the chief functlon of the State is to render

justice to every individual, An inJury to any individual

2 Jacques Maritain, *Man and the State®, p. 10,
25 Ibld. p. 13.
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is an injury to the whole socliety. Thie 1s obvious, althoug]
it might be overlooked when one man or e small number of men
are concerned. However, 1f one lmagines a sltuation where
a state is injuring the lives of, say, half of the popula-
tion of the soclety, that 1s a half of the number of
individuals composing the society, it certainly becomes
obvious that an inJury to an individual is an injury to
the whole society. The end of the State is consequently
the common good of all the individuals who constitute the
Political Soclety. It is utter nonsense to say that the
State 18 an end in itself. What is the State? 1Is 1t
something concrete without men? Surely not. The State
is but a human institution establighed for the temporal
and common good. Consequently, the concept of sovereignty
as the supreme power above and separate from the body
politic is but an erroneous abstract ldea. According to
Dr. Rommen,
"the concept of soverelgnty 1is wrong when it

is an empty formal concept open, according to the

arbitrary will of the soverelgn power, to any and

all contents. The concept of soverelgnty 1s

right and not dangerous either linternally or

externally if it i1s put into its lnterdependance

with the princilple of subsldlarity and the

hierarchical order of ends, and sublect to the
natural and divine law®. 24

26 Heinrich A, Rommen, "The State in Gathollce
Thogggt“, p. 409,
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The concept of soverelgnty at first developed from
the prestige of the soverelgn to the personal, absolute
power of the sovereign under the impact of modern
nationalism., It freed the soverelgn from all restrictlve
theorles and practices of feudalism. Then the social con-
tract theory transfered the absolute soverelgnty of the
monarch to the people. However, the soverelgnty of the
people came to mean the soverelgnty of the majority through
the influence of the Utilitarlian politlical theory.

The voluntarist theory of law and political soclety
also made the State into a person - the State Person - and
subjJect to right. This theory was developed from the _
concept of soverelgnty. It is Jjust as ridiculous an idea
as the concept of sovereignty 1s erroneous. The supreme
power is entrusted in every modern political society either
to one man or a group of men or several groups of men, but
these men certainly do not turn miraculously into a State
Person. They stay as men holding offices established for
the common good. Although the abstract idea of the State
as a person has served well in the sphere of legal matters,
in the sphere of political sclence 1t has contributed well
to the confuelon of ideas and concepts of the State,

The idea of the lndependance of the State 1s also

derived from the concept of soverelgnty. It malntalns
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that a State 1s absolutely independent from other States on
its own territory. It also claims for an independence of
action of the State in its relations with other States. Thus
National Sovereignty connotes the freedom of action of the
State in pursult of national self-interest. However, no
State 1s able to wage successfully a defenslve or aggresive
war against the rest of the States of the World. All States
are therefore interdependent on one or more States for their
peace and security. 8ince the States are not entirely
independent, they cannot be absolutely sovereign either,

While the development of civilization brought more
and more unity in the world, the development of the concept
of sovereignty tended to bring, in theory at least, more and
more disunity among the States, that is to say among those
men who were entrusted wilth the public administration in the
political socleties. The emphasis on nationaliem both in
political philosophy and the arts led the governments
indoctrinated with the doctrine of national soverelignty to
regard themselves as State Persons embodylng the natlionality
of their political soclety and to view each other as men did
in the Hobbesian state of nature.

Notwlithstanding the fact that the concept of
govereignty 1s intrinsicelly wrong, the governments have

adhered to it as Af it were an infallible dogma. In the
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sphere of international relatlons thls concept has been a
road block on the way to a genuine international cooperation,
Governments, like Hobbesian men, have nevertheless made
attempts to "live peaceably amongst themselves and be
protected against other" States., Since the concept of
National soverelgnty as an absolute power above which there
is not and cannot be any superior power is incompatible
with the development which has taken place towards the
establigshment of a "supreme power" over and above the
States, i.e. a world government, an attempt will be made in
the following chapter to find out to what extent the
fallacy of the doctrine of national sovereignty has
influenced the framing of the Charter of the Unlited

Nations.
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CHAPTER II
THE CHARTER OF THE UNITED NATIONS AND NATIONAL SOVEREIGNTY
(a) The Establishment of the United Nations

October 30, 1943, The Governments of the United
States of America, the United Kingdom of Great Britain and
Northern Ireland, the Union of Soviet Socliallst Republics
(the USSR) and China 1ssued from Moscow a "Declaration of
Four Nations on General Security®, In Article 4 of this
Declaration they stated:

"That they recognize the necessity of
establishing at the earllest practicable date a
general international organisation based on the
principle of the sovereign equality of all peace-
loving States, and open to membership by all such
States, large and small, for the maintenance of
Internatlional peace and security."

Thus, the four powers, by deciding to establish a
new organization of States, discarded the League of Nations
although 1t was still in exlstence - at least in some of
ite subsidlary organs. Since the new organlization was to
be established on "the principle of the sovereign equality®
of Members, the Declaration failed the hopes, widely main-
tained during the war, for the establishment of an organioc
assgociatlion of States on a federal basis,

The four powers assumed responsibllity for the

elaboration of a constitutional plan for the new
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organization. From August to October 1944, they held
exploratory conversations at Dumbarton Oaks, Washington,
D.C. The agreed plans were embodled in a document entitled
"Proposals for the Establishment of a Genersl International
Organization", These Proposals defined the organizational
framework of the proposed organization, and the basic
ohligations and responsibilities of Members. They provided,
inter alia, for a General Assembly in which all members
would be represented equally, and for a Security Council of
eleven members, on which five of the great powerse would
have permanent representation and the other powers only
occasional representation. The Proposals left the voting
procedure of the Security Council unresolved, This
questlion was taken up at the Yalta Conference of February

3 - 11, 1945, where an angreement was reached on the formula,
According to this agreement, all declislons on procedural
duestions should be taken by a majority of seven votes,

and on other questions by a like majority but including all
the permanent members., Were not the authors of these
proposals aware that they were introducing in the important
Security Councll a principle qulte allen to that of the
govereign equality of States" which is quite indifferent
to the concept of power? It was also agreed that a party

to a dispute should abstaln from voting.
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In conformity with the agreement reached at Yalta,
the so=-called Unlted Natlons Conference on International
Organlzation was called at San Franclisco from April 25 to
June 26 1945, This Conference had the task of implementing
the principles announced at Dumbarton Oaks by drafting a
charter for the permanent international organization with
authority and power to prevent or stop aggression. The
representatives of fifty States, consequently, drew up and,
on the 26th of June, 1945, signed the Charter of the United
Nationas., It came into force on the 24th October, 1945, and
the first sesslon of the General Assembly convened on
January 10, 1946, in London. The authority and power of
the United Nations to prevent or stop aggresslon is in
contradiction with the national sovereignty of the Members
which, according to the Moscow Declaration, was to be
safeguarded under the Charter.

What are, then, the organs of the Organization
which have been entrusted with the authority and power to
stop aggression and how are they supposed to function?

The Charter of the United Nations provides for the
following principal organs of the Organization: a General
Agsembly, & Securlity Council, an Economic and Social Council,
an International Court of Justice and a Secretariate, Of

these organs, the General Assembly and the Security Council

are the most influential bodles,
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The General Assembly conslsts of all the Members of the

United Nations each of whom may have as many as, but "no

more than five representatives® although it may only cast

a single vote,

"The Assembly 1s the most representative organ
of the United Natlons, and the one from which the
authority of certain of the other organs 1s largely
derived, It is also the organ which is chiefly
responsible for the performance of the functions of
discussion, recommendation, review, election,
financial control and initiation of Charter amend-
ments which are so important to the successful
functioning of the United Nations, If the Organiza-
tion of the United Nations were to be compared wlth
that of a state, the General Assembly might be
called the Parliament or Congress. Thls analogy
should not be pressed too far, however, because,
since the United Nations 1s not a world state
having independant powers of 1ts own, the General
Assembly 1is not a leglslative body in the sense in
which that term is commonly used, It can initiate
studies, discuss and recommend, but 1t cannot adopt
legislation binding upon Members or their citizens. "l

The decisions of the General Assembly are framed
as "recommendations" which have no binding force and may be
ignored by the parties concernedz. However, the General
Assembly's recommendations have great moral force as recom-

mendations of the majority of the world's Governments.

1l Goodrich and Hambro, "Charter of the United
Nations", p. 25.

2 See "The Kasghmir Dispute!, Chapter 4(a) and
"Racial Segregation in the Unlon of South Africa', chapter
5(b).
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The General Assembly may "consider" the general
principles of cooperation in the maintenance of inter-
national peace and security, including those concerning
disarmament and the regulation of armaments; and it may
make recommendations in respect to such principles to the
Members or to the Security Counclil, or to both. It may
discuss and make recommendations on any question relating
to the maintenance of international peace and security
which any Member, the Security Council or a non-Member

State brings before it. However, a non-Member State must

34

accept the obligations of pacific settlement provided in the

Charter prior to any discussion of such question., The

General Assembly may also call the attention of the Security

Council to situations which in 1ts view are llkely to en-

danger international peace and security. It may recommend

measures for the peaceful settlement of any situation which

in i1te view 1s likely to impalr the general welfare or
friendly relations among the States, including such
gituations which result from a violation of the Purposes
and Principles of the Organization, provided that the
Security Council is not exercising 1ts functions on the
question,

The Security Councll conslsts of flve permanent members

(France, the United Kingdom, the United States, the USSR
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and China) and six non-permanent members elected for a term
of two years by the General Assembly. Under Article 24 of
the Charter, the Members of the United Nations have conferred
the "primary responsibllity for the malntenance of inter-
national peace and security" upon the Security Council. For
this purpose, under Articles 24 and 25, they have agreed
that in carrying out its duties the Security Council acts
on thelr behalf and that they will accept and carry out 1its
decisions. In case of a threat to, or a breach of, the
peace, the Security Council is empowered to call upon the
military and economic resources of any Member of the Unlted
Nations; and to determine economlc, diplomatic and military
sanctions which the Members are then obliged to carry out.
It even has a right to use both the manpower and, within
certain limits, the territories of the Member States. To
bring about an amicable settlement, the Security Council
may intervene in any situation and dispute, the continuance
of which is likely to endager the malntenance of inter-
national peace and security. This 1s a drastic limitation
of national sovereignty.

With regard to the duty of the Membeérs of the United
Nations to give effect to the decislions of the Security
Council, Messrs. Bentwick and Martin have made the

following observations:
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"Nominally, Members were to retain their full
sovereignty. Constitutlonally, the Securlty Council
was not a supra-national authority, only an agent
acting for and on behalf of Soverelgn States. But
the incidents of thlis particular relationship between
principals and agent were gso formulated as to amount
to a delegation of authority, irrevocable for the
duration of the Organization, and involving a duty
for the principals to give effect to the decisions
of the agent in all matters relating to sanctions.

"This new conceptlion of the relatlonship
between soverelgn States and the executive organ
of a public international organization went to the
root of the legal character of the Organization
1tself.,... The United Nations 1s more ‘'organic’
than an association of States, but less organic
than a composite State. The basence of legislative
powers in the General Assembly and the tacilt
admission of the right of withdrawal suggest an
analogy with confederations, But the analogy is
far from complete. The Security Council has
compulsory powers which are not unlike the powers
of a federal government in the field of defence;
and in the matter of the protection of human
rights, the right of petition by individuals and
groups, which is inherent in the Charter,
establlghes a close parallel to that direct
relationship between federal organs and the
national component States which is an essential
characteristic of a federal constitution, %3

Thus the Securlity Councll wields ppwers previously
unknown in the history of international organlzations,
unless 1t be that of certain popes 1n the Middle Ages.

The authority of the Securlity Council and the General
Assembly is of such a magnitude that it necessarily con-

stitutes a limitation of the national sovereignty of a

3 Bentwick and Martin,"A Commentary on the Charter
of the United Nations," pp.XVI - XVIiI,
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Member S8tate, desplte the preliminary declarations of prin-
ciples in Article 4, This, of course, was inevitable if the
purposes of the Unlited Nations were to be reallzed, But
national soverelgnty would not be forgotten altogether. How
it was to be safeguarded 1s now studied in the following
paragraphs.

(b) Purposes of the United Nations

The Unlted Nations Organlization was established for
functlions which are set forth as Purposes in Article 1 of
the Charter.

The mailntenance of international peace and securilty
is placed at the head of the list of the Purposes slnce
peace in a fundamental prerequisite for the fulfilment of
the other objectives., Although universal peace 1ls the
ultimate obJective of the United Nations, as announced in
the Preamble of the Charter, the primary objective 1s inter-
national peace. The words "international peace" refer to
peace among States. Consequently "international peace" 1is
to be distingulshed from peace within a State. Thus the
phrase excludes any responsibllity of the Unlted Nations
with regard to peace within one and the same State and by
go doing it upholds the doctrine of Natlonal Sovereignty.

The second function of the United Nations is "to

take effective collective measures" for the maintenance of
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international peace and security. It is significant that
they are mentloned in the first place among the means
through which the first objective - the international peace
and security - 1ls to be achieved. There is an obvious
emphasls on taking éeffective collective measures. In fact,
the whole Charter system i1s based on the assumption that
the United Nations will be able to sanction 1ts decision
for the maintenance of international peace and security by
taking effective collective measures. Therefore, it 1is of
great importance to determine how the Unlted Nations
Organlzation is to make declslons on taking effective
collective measures. Thls matter wlll be discussed later
on in the dissertation under the heading "the Right of Veto",
S;nce threats to the peace are usually caused by
disputes between States, the third Purpose of the United
Nations is to bring about an amicable settlement of such
international disputes which ¥might lead to a breach of the
peace", Accordingly, the United Nations Organlzation 1is
not authorized to intervene in such minor disputes the
continuance of which 1s not likely to endanger the maln-
tenance of international peace and security. This limita-
tion of the authority of the United Nations 1s a further
concesslon to the doctrine of Natlonal Soverelgnty. It

actually leaves to the parties concerned to determine
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whether the contlnuance of an international dispute con-
stitutes a threat to the peace or not, Furthermore, any
party to an international dispute may refuse to utilize the
United Nations' methods and means of paclfic settlement of
disputes on the ground that the dlspute does not constitute
any threat to the peaceu. Without the co-operation of the
disputing States, the United Natlons Organization cannot
*bring about by peaceful means......adjustment or settlement
of international disputes or situations which might lead to
a breach of the peace® before the very breach of the peace
has taken place,

In paragraph 2 of Article 1, the Charter adopts the
development of ¥friendly relations among nations based on

the principle of equal rights and gelf-determination of

Eeogles“5 as 1ts fourth Purpose. However, it does not
indicate what action the United Nations should take to that
end. The meaning of the phrase "based on respect for the
principle of equal rights and self-determlnatlon of peoples"
was defined by Committee I/l at the San Francilsco COonference

as follows:

4 See "The Anglo-Iranian Oil Co. Case", Chapter 4(a)|

5 Underlining ours.
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"the principle of equal rights of peoples and
that of self-determination are two complementary
parts of one standard of conduct; the respect of
that principle ig a basis for the development of
friendly relations and 1s one of the measures to
strengthen universal peace; an essential element

of the principle in question 1s a free and
genuine expression of the will of the people.“6

While this definition of the principle of equal
rights of peoples and that of self-determination tend to
promote democracy, 1t also adheres to the doctrine of
National Sovereignty since "the respect of that principle
1s a basls for the development of rriendlx,relations"7

which relations must refer to relations between nations.

The fifth function of the United Natlions is "to
take other appropriate measures to strengthen universal
peace", However, these “appropriate measures" have to be
consistent with the Principles of the United Nations.
Although *universal peace" 1s a wlder concept than
"international peace" and refers to peace within a State,
the Principles of the United Natlons ex¢lude definltely
the power of the Organization to intervene ln an armed
conflict that is strictly within the State,

The sixth function 1s "to achleve lnternational

cooperation in solving international problems of an

6 The United Nations Conference on International
Organlzation (UNCIO), Report of Rapporteur of Committee I
to Commigsion 1,Doc,94k4, I/1/34(1), (Document VI, p.%455).

7 Underlining ours. .., .

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA -~ ECOLE DES GRADUES

CHARTER OF THE UNITED NATIONS AND NATIONAL SOVEREIGNTY 41

economic, soclal, cultural or humanitarian character®"., It
recognizes the fact that the threat of coerclon alone does
not suffice for the malntenance of international peace and
security, and that the causes of conflicts are reduced by
the settlement of minor international disputes thereby
creating conditions favourable to peace. It also adheres
to the doctrine of Natlional Soverelignty, for the words
"international cooperation® and "international problems®
refer in this connection to co-operation and problems
between sovereign states.

The seventh function of the Unlited Nationg is to
promote and encourage %“respect for human rights and for
fundamental freedoms for all without dlstinction as to
race, sex, language or religion', Although human rights
and fundamental freedoms are mentloned several times in
the Charter, the terms are not defined., At the San
Francisco Conference a suggestion was made that a
declaration of human rights should be lncluded in the
Charter. At Committee I/1 it was, however, decided that
for lack of time the Committee could not proceed to
realize such a draft and that the Organization, once formed,
could consider the suggestions and deal effectively with
1%, 8 While the United Nations Organization and its

8 Ibid, p. 456
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Members are obliged to promote and respect human rights and
fundamental freedoms, the lack of definition of those terms
deprives the obligation of much of its force.9

The last of the functione of the United Nations is
"to be a center for harmonizing the actions of nations in
the attainment" of 1ts obJectives. This phase suggests that
Tthe Charter does not envisage action in the political,
economic, social and cultural fields to be taken by the
United Nations, but that the United Nations should be only
a center where the States reach agreement for the common
ends. It 1s an unintelligible suggestion that the Charter
does not always want action by the United Nations itself,
but only intends the United Nations Organization to be a
center for agreement. Furthermore, thies function, as stated
in the Charter, definlitely emphasizes national sovereignty

of the Member States.
(c) Domestic Jurisdiction

In pursuit of the purposes of the United Nations,
Article 2 of the Charter sets forth seven fundamental

principles which the United Nations Organization and 1its

9 See Raclal Segregation in the Unlon of South
Africa, Chapter 5 (b).
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Members must respect., The preamble and paragraphs 1 and
7 of this artlcle relate to the doctrine of national
sovereignty.

The preamble of thls article contains a definite
obligation both to the Organlzation and to 1ts Members to
conduct their policles according to the principles of the
United Nations. The binding character of these principles
1s evident, and especilally so under Article 6 of the
Charter which lays down the rule that the persistent
violation of principles of the United Natlone may lead to
expulsion of the offending Member. Thus the principles of
the United Nations constitute a limitatlion of national
govereignty of a Member State. Under paragraph 3 of
Article 2, all Members are obliged to settle thelr inter-
national disputes in such a manner "that international
peace and security, and Justice", are not endangered. Under
paragraph 4, the Members are obliged to refrain "from the
threat or use of force against the territorlal integrity
or political independence of any state?. Under paragraph 5,
the Members are obliged "to give the United Nations every
asslstance in any action 1t takes in accordance with the
present Charter® and to refrain from glving assistance to
any state againgt which the United Natlons 1s taking

"preventive or enforcement action", Naturally, these
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limitatlions of national soverelgnty of Member States are
valld only in case the United Nations 1s able to sanction
them by force.

Under paragraph 1 of Article 2, the United Nations
Organization is based "on the principle of the sovereign
equality of all its Members". The term Ysovereign equality"”
combines the two distinct concepts of sovereignty and
equality. At the San Francisco Conference, Committee I/1
defined the meaning of the term in the following manner :

#(1) that states are Jjuridically equal;

(2) that each state enjoye the right inherent in
full soverelgnty;

(3) that the personality of the state is respected,
as well as 1ts territorial integrity and politieal
independence;

(4) that the state should, under international order,
comply faithfully Y%th 1ts international duties
and obligations."

When the Charter founds the Organization on the
principle of soverelgn equallty of all its Members, it

adheres to the doctrine of National Sovereignty. Under

10 UNRCIQO, Report of Rapporteur of Commlittee 1 to
Commigsion I, Doc. 9EE, I/1/34 (1) (Documents VI, p.lL57)
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the Charter, the principle of sovereilgnty is compatible with
responsible participation in carrying out the functions of
the Organization as defined in the Purposes of the United
Natlions and elsewhere in the Charter, The framers of the
Charter were clearly of the opinion that a State exerclses
its soverelgnty by assuming internatlional obligations under
the Charter and that by so doing it does not violate 1lts
sovereignty. On the other hand, the Members of the Unlted
Nations are by no means expected, under the Charter, to
assume international responsibllitlies to the extent that it
would amount to giving up the substance of thelr soverelgnty
to the Organization. Thus the Charter declares alleglance
to the principle of national sovereignty, which principle,
if rigidly adhered to, means a denial of the only
evolutionary goal that might eventually give mankind a rule
of law based on Justlice in place of the caprlicious and
ruthless rule of force. The most serlous consequence of
the first principle of the United Nations Organizatlon 1s
the probability that it will fortlfy and revitallze the
extreme nationalism which 1s quite inconslistent with the
establishment of the Unlted Nations Organization 1tself.

The concept of State equality as a Juridical term
18 the necessary consequence of the concepts of State

goverelgnty and State independance. By the equality of
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States 1t is to be understood that the rights of each State
ought to be respected the same as those of every other, with-
out distinction between great powers and those which are
smaller; that all States enjoy an independant personality;
and that each State may assert all rights which are derived
from that personality. In other words, the rights of States
are equal. This Juridical equality of States 1s recognized
by the Charter which provides, for example, that new
obligations for Members must be based on voluntary acceptance
and that the organs of the United Nations may only make
recommendations, and not decisions, with respect to matters
of substance. However, the Security Council is eﬁpowered
to make substantive decislons under Chapter VII of the
Charter which decisions create obligations for Members who
have not concurred in the decisions, but not for the
permanent members of the Securlty Councll because each of
them has the right to prevent a declsion from belng taken,
This contradiction in the Charter provisions is obviously
due to a compromlse made between two confllcting ideals:
(1) the ideal of achlieving collective security through an
international authority over and above all the States, and
(2) the ideal of independant national States, based on the
concept of national sovereignty and upheld by virtue of the

political inlfuence of the great powers. This contradiction
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in the Charter provisions will be further dealt with under
the heading "The Right of Veto",

Under paragraph 7 of Article 2, the United Nations
1s denied the authority to intervene *in matters which are
essentially within the domestic Jurisdiction of any State',
and the Members are specifically excluded from any obliga-
tion to submlt such matters to settlement under the Charter.
The setting of this paragraph makes it applicable to the en-
tire Charter, with the exception of "the application of
enforcement measures under Chapter VII®*., The important
words in this article are "essentially within the domestic
Jurisdictlon of any State!., What is the meaning of the
words “domestic Jurisdiction®? Deflnitely the word
"domestic! restricts the idea of wider Jurisdiction, i.e.
authority in a wider sense. It also draws a dlstinction
a matter's being within the Jjurisdiction of a State and
its being within the domestic Jjurisdiction of that State.
Thus, a matter to be within the domestic jurlsdiction of
a State, must be one that pertalns to the affairs of the
gsubjects and the terrltories of that State as well as one
over which that State has powers of direct leglslation,
Article 2 (7) is very important in the Charter system
becauee it recognizes that the greatest part of inter-

national relations still remains within the domestic
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Jurisdiction of States.

History of Article 2 (7). The origin of Article 2(7) is

found in Chapter VIII, Section A, paragraph 7, of the
Dumbarton Oaks Proposals. It reads as follows:
"The provislons of paragraphs 1 to 6 of Section
A (dealing with the 'Pacific Settlement of Dispites!)
should not apply to situations or disputes arising
out of matters which by ilnternational law are solely
within the domestic Jjurisdiction of the State
concerned, ®
At the San Francisco Conference, the four sponsoring
governmentsl1 submitted an amendment which greatly extended
the scope of the reservation by proposing that the principle
of non~-intervention by the United Natlons in matters within
the domestic Jurisdiction of Memebrs should be transfered
from Chapter VIII, Section A, to Chapter II (Principles)
where 1t would apply to all the provislions of the Charterlz.
In the view of the sponsoring governments this change in
the Dumbarton Oaks Proposals was a necessary corollary to

the change in the character of the Unlited Nations Organiza-

tion as planned in the dlscussions at San Franclsco and

11 i.e. the United Kingdom, the United States, the
USSR and China. France subscribed to the Dumbarton Oaks
proposals but did not want to sponsor the Conference.

12 UNCIO, Amendments Proposed by the Governments

of the Unlted States, the United Kingaom, the soviev vnion
and china, 5 May I9E§, Doc.2, G/29 (Documents, VI,p.622)
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which plans broadened the scope of the Organization's
functions, particularly in respect to economic, social
and cultural matters, Although this broadening of the
scope of the Organization constituted a great advance, it
also created speclal problems with respect to which the
four power amendment stated as follows:
"The question has been ralsed as to what would
be the basic relation of the Organlzation to member
states: Would the Organization deal with the
Governments of member states, or would the Organiza-
tion penetrate directly into the domestic life and
socilal economy of the member states? As provided
in the amendment of the eponsorin§ governments,
(....)this principle (Artiole 2(7)) would require
the Organlization to deal with the governments
(.e..). The amendment recognized the distinct
value of the individual social life of each state",13
Under this four power amendment, the principle of
non-intervention 1n matters within the domestic Jurisdic-
tion was to be subject to one quallfication; namely, 1t
was not to prejudice the application of Chapter VIII,
Section B, of the Dumbarton Oaks Proposals, dealing with
the determination of threats to the peace and acts of
aggression and action with respect thereto.
This four power amendment was vigorously criticized
at the San Francisco Conference., On the one hand, sone

delegatione opposed 1t on the grounde that 1t weakened the

13 UNCIC, Ssummary Repbrt..of: fthe Seventeenth Meetlng
of Committee L/1, D"%'—IUITBI?ITo . ) 7 (Documents, VI, DD
oU7=5007 .
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authority of the United Nations; that it diminlshed the role
of law in the proposed Organization; and that 1t enabled the
United Nations to make arbitrary acts based on consldera-
tione of national interests, of expedience and not of
Justice. On the other hand, other delgations were not
prepared to accept the amendment on the ground that 1t
might imply the poesibllity of serlous lmplingement upon the
internal jurisdiction of members., They polnted out that the
powers of the Security Council under Chapter VIII of the
Proposals (Chapter VII of the Charter) included not only
the power to take enforcement action once it had determined
the exlstence of a threat to the peace, or act of aggression
but also the power to make recommendations of terms of
settlement under Section B of Chapter VIII, Therefore,
they feared that this might empower the Security Council

to interfere in the domestic affairs of States, and dlctate
terms to a State over a dispute arising out of a matter of
internal jurisdiction., Moreover, they argued that such a
provision would constitute an invitation to use or

threaten force in any dispute arising out of a matter of
domestic jurisdiction, in the hope of inducing the Security
Council to extort concessions from the state that 1s

threatenedlu. Thus the exception would cancel out the rule

1k See Anglo-iranian 0il Co. Case, Chapter 4 (a).
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of non-intervention in matters within the domestic Jjuris-
diction of States, whenever an aggressor would threaten to
use force. It was to remove these causes of uneasiness

that the Australian Delegation proposed an amendmentl5,

which was eventually adopted by a large majority, and the
effect of which 1s to confine the exception to the principle
of non-intervention to the taking of enforcement measures

by the Securlty Council, With regard to the four power
amendment, the Australlan delegation asserted that

"the sponsoring governments would not themselves
have ineluded in the Charter this principle of
general intervention, had it not been for one
significant fact., The Charter reserves to each of
them an individusl veto on action by the Council
(under Article 27 of the Charter). They can
therefore assure their leglslatures that these
drastic powers of intervention 1in domestic matters
can never be put into operation against themselves, "16

Before the vote on the Australian amendment to the
four power amendment was taken, Dr, Arnold Raestad,
delegate of Norway, opposed both of these proposals,
concluding his statement as follows:

"The Norweglan Delegation sincerely hopes that

1t will be realized that the cause of peace by
conciliation cannot be realized without a certain

willingness on the part of member states to recede
from riglid concepts of national soverelgnty.

15 UNCIO, Amendment by the Australian Delegation to
Doe, 939,

Proposed Paragraph 8 of Chapter Il (Principles),
I7I§39 (Documents, VI, p.p. 436-4L0)

16 Ibid, p.p.438-439
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"Insisting upon what may be called the domestic
Jurisdiction veto agalnst the Security Council's
exerclsing its good offices under Chapter VIII A
(Chapter VII of the Charter), states represented
at this Conference would hardly give the UN
system of conclliation, from which so much 1s
expected, a falr chance." 17

Nevertheless, the majority of States were not
willing "to recede from rigid concepts of national
govereignty®., Instead, the four power proposal with the
Australian amendament was adopted and it forms paragraph
7 of Article 2 of the Charter.

Analysis of paragraph 7. Paragraph 7 of Article 2

establishes a limitation on the authority of the Unlted
Nations by denying its right to intervene ln matters which
are essentially within the domestic Jjurisdictlion of any
State and by declaring that Members are not required to
gsubmit such matters to settlement under the Charter. It
must be concluded from the wording of thls paragraph that
the United Nations's intervention even in such a dispute
which refers to the obligation assumed by an internatlonal
treaty is definitely excluded if the international obliga-
tion refers to a subject matter which is "essentially"
within the domestic juriediction., Obviously, this can be

gaid of almost every subject matter. Consequently,

17 UNCIO, Doc. 929, I/1/37 (Documents, VI,p.432).
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Article 2 (7) may be used as an instrument to paralyze an
important part of the activity of the United Natlons as
the greatest part of international relations still remains
within the domestic Jurisdiction of States.

The only exc¢eption to this principle 1s the ap-
plication of enforcement measuree under Chapter VII.
This exception is not great for a sltuation cannot be
imagined which could be determined to constitute a threat
to the peace, a breach of the peace or an act of aggression,
and at the same time be essentially within the domestic
Jurisdietion of a State. However, the United Natlons
Organization is authorized, but not obliged, to intervene
with enforcement measures in matters of domestic juris-
diction. a

| The four péwer amendment dealt with domestic

jurisdiction as a basic principle, and not as a technlcal
and legalistic formula desligned to deal with the settle-
ment of disputes by the Security Councll. However, 1f the
question of domesfic Jurisdliction is a political one which
an interested State may clalm to be entitled to decilde
for itself, it necessarily limits the 1influence of the
Unlited Natlones. Af the San Franclsco Conference decislons

were taken according to which paragraph 7 of Article 2
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is interpreted by the organ concerned and by Members them-
selves.18 Thus those declsions dintinguish between the
Organization and its Members. As Article 2 (7) now stands,
disputes which arise out of a matter of domestic Juris-
diction may remain in legal stalemate unless the disput-
ants resort to arms.

The text of paragraph 7 of Article 2 and the
documents of the United Natlons Conference on Inter-
national Organization do not give any clear indication
of the exact meaning of the paragraph. Its interpretation,
therefore,will determine the role of the United Natlions
Organization in the fulfilment of those duties and
responsibilities which the Member States have subscribed
to under Article 1 of the Charter.

Article 2 (7) is the embodiment of the vresent
day concept of natlional sovereilgnty. The principle of
non-intervention in matters within the domestic Juris-
diction of any State is, however, weakened by the exception
in connection with the application of enforcement measures

for the maintenance of international peace and security.

Thus the Charter places peace and security above national

18 UNCIO, Doc.1019,I/1/42, (Documents, VI,p.509)
and Doc.933,1IV/2/42(2) (Documents,XIII,pp.?OB—?le.
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sovereignty. The dooctrine of national soverelgnty 1is,
therefore, losing ground in international relations., On
the other hand, there is a very lmportant exception to this
Charter provision with regard to the permanent members of
the Security Council, This exception 1s embodied in
Artcile 27 of the Charter.

(d) The Right of Veto

Under the Charter, the Security Council of the
United Natlons has been entrusted the maintenance of
international peace and security which is the main function
of the Organization.,

Article 27 of the Charter determines the votling
procedure of the Council., According to paragraph 1 of
Article 27, each member of the Council has one vote. This
provision conforms with the principle of soverelgn
equality. However, the equality is limited to members of
the Security Couneil. Out of eleven members of the
Security Council, five members are permanent while other
members of the United Nations are only occaslionally
members of the Council. The first paragraph also gives
the impression that the votes of all Members are always
equal. However, there 1s equality of votes only in

respect to procedural matters. According to paragraph 3
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of Article 27, in all other matters, the negative vote of a
permanent Member nullifies the effect of all affirmative
votes, regardless of thelir number, while the negative votes
of five non-permanent Members is required to prevent a
decislion from being taken. The inequality of votes Qf the
Council Members under paragraph 3 is, in fact, a gross
violation of the very fundamental principle of "sovereign
equality® announced in Article 2, paragraph 1, of the
Charter. This inequality of the Members of the Security
Council is entirely due to the demands made to this effect
by the five great powers and embodlied in the so-called
Yalta Formula.

History of Article 27. The Dumbarton Oaks conferees were

unable to reach agreement on the voting procedure of the
Security Council. According to the working paper submitted
by the USSR, "decisions of the Council on questions
pertaining to the preventlon or suppression of aggression
gshall be taken by a majJority of votes, including those

of all permanent representatives on the Council".19 The
United Kingdom proposal while admitting that unanimity of

the permanent members should normally be required added

19 U.N,.Security Council, Official Records, 2nd
Session, 125th Meeting, p. 683.
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that "in any event the votes of partles to a dispute should
not be taken into account®,20 The delegation of the USSR
insisted throughout the discussion at Dumbarton Osesks that
the principle of unanimity should be applied even when a
permanent member of the Security Council was party to a
dispute, and should be enforced to the extent of barring
even the very discussion of such a dispute by the Security
Council. At the Yalta Conference President Roosevelt pro-
posed the rule that a permanent member of the Security
Council, party to a dispute, should abstain from voting on
declsions for the peaceful settlement of that dilspute.
That formula was acceptable to the USSR and it was incor-
porated in the Dumbarton Oaks proposals, after having been

subseribed to by France and China.

At the San Franclsco Conference, various delegations

of governments participating in the Conference criticized
vigorously paragraphs 2 and 3 of Article 27 and submitted
numerous proposals for their amendment to remove the right
of veto of a permanent member of the Securlty Councilzl,
In Committee III/1, delegations of the Five Great Powers

were requested to indicate how paragraphs 2 and 3 would be

20 Ibid.

21 UNCIO, Doc. 360, III/1/16, pp. 8-12 (Documents,
XI, pp. 774-778).
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applied in speclfic situations. The Governments of the
Five Great Powers were, however, unable to give an inter-
pretation of the meaning of the paragraphs. Subsequently,
delegations of smaller Powers prepared a list of twenty-
three questions which were submitted on 22 May 1945 to the
Delegations of the Five Great Powers??, On June 7, the
Five Great Powers announced a Joint statement on voting
procedure in the Security Councilz3. From 9 to 13 June,
the appropriate technical committee of the Conference
(Committee III/1l) discussed the so-called Yalta formula
and the joint statement of interpretation., In the view

of the smaller Powers, both the Yalta formula and the joint
statement were too restrictive in the scope allowed for
the use of the procedural vote; they also left many
important questions unansgwered; they violated the principle
of "govereign equality"; and they weakened the Security
Council to such an extent that 1t might not be able to

take decisions in the discharge of its responsibillities

22 UNCIO, Questionnaire on Exercise of Veto in
Security Council, Doc.855, 111/1/B/2(a) (Documents, XI,
p.p. 699-709].

23 UNCIO, Doc. 852, III/1/37 (1), June 8, 1945
(Documents, XI, pp. 710-71&)-
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for the malntenance of international peace and securityzu.
To remedy the last mentioned weakness of the Great Power
Proposals, the delegate of El Salvador suggested that when
a deadlock occurred in the Security Councll, the matter
should be referred to the General Assembly, as represen-
tative of all the United Nations, to take action in the
interests of peace25. However, the delegates of the Flve
Great Powers malntained that the unanimity of the permanent
membersg was necesgary for the discharge of the Security
Council's duties. The Joint statement frankly admitted
that the reason for the right of veto of a permanent
member was purely political:
*In view of the primary responsibility of the

permanent members, they could not be expected 1in

the present condition of the world to assume the

obligation to act in so serious a matter as the

maintenance of international peace and security in

consequence of a decision in which they have not

concurred. "

The delegates of the Five Great Powers informed

the other delegates that the text proposed by the Yalta

formula and the Joint statement of interpretatlon were as

far as their Governments were prepared to go. The

2l UNCIO, Doc. 897, III/1/42 (Documents, XI, pp.
130-440); Doc.922,TII/1/Ms’ (Documents, XI,pp.u45h-460);
Doc.936, III/1/45 (Documents, XI, pp. 471-L76); Doc. 956,
11I/1/47 (Documents, XI, pp, 486-495); Doc.967, IIL/1/L8
(Documents, XI, pp. 520-527).

25 UNCIO, Doc.897,III/1/42 (Documents,XI,p.436).
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Governments of the smaller Powers, realizing that no veto
meant no United Nations Organlzation then accepted the
proposal,

Assessment of the Article. While Article 27 makes a

distinction as to voting procedure between procedural and
substantive questions, i1t does not define those terms. The
Joint statement of the Five Great Powers declares that the
question whether a dispute or situation is to be discussed
and the question whether parties to a dispute are to be
heard by the Security Council must not be treated as
substantive questions, In controverslal cases not
expressly covered by the Joint statement the preliminary
question as to whether a matter is procedural or substan-
tive, should be decided by the Security Council as a
gubstantive question., According to the Jjoint statement,
the scope of the procedural voting was thus limlted
because beyond thls scope
¥decisions and actions by the Security Councll may
well have major political consequences and may even
initiate a chaln of events which might,in the end,
require the Councll under 1ts responsibilities to
invoke measures of enforcement (...)(under Chapter
VIII of the Charter). Thise chain of events begins
when the Council decldes to make an investigation,
or determines that the time has come to call upon
States to settle their differences, or makes
recommendations to the parties. It is torbuch

decisions and actione that unanimity of the per-
manent members applies.. "
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The proviso in paragraph 3 of Article 27 for
abstentlion from voting by parties to a dlespute seems to be
an important proviso, for 1t appears to diminlsh the
privileged voting power of the permanent members in a sphere
of matters which might well be crucial for the maintenance
of international peace and security. However, the value of
this proviso 1s questionable because a permanent member,
alleged to be a party to a dispute, may deny the very
exlstence of the dispute and then the question, whether
there is a dispute, must be decided by the Security Council
as a substantive question which in turn is subject to the
veto of the permanent members, including the member who 1s
alleged to be a party to the dispute2®. oOn the other hand,
the rule of abstention applies merely to decisione concern-
ing the amicable settlement of the dispute but not to the
enforcement measures under Chapter VII of the Charter,
Consequently, a permanent member may use his right of veto
to prevent any collective measures from belng taken against
himself, because all substantive decisions under Chapter VII
of the Charter are subJect to the veto of every permanent
member. Thus, a permanent member, even when he 1is a party

to a dispute, 18 in a position to deny the existence of a

26 Bentwick and Martin, *A Commentary on the Charter
of the United Nations", pp. 69-70.
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dispute and to frustrate any action deemed necessary by the
other members of the Security Council to prevent or stop
his aggression.

Under paragraphs 2 and 3 of Article 27, the per-
manent members are actually independent from the United
Nations Organization. They are above the United Natlons
Organization. This privileged status of the five permanent
membere is a definite concession to the concept of national

soverelgnty.
(e) Withdrawal from Membership

The Dumbarton Osks Proposals did not suggest any
method of withdrawal from membership. Thls question was
taken up at the San Francisco Conference. In the discusslong
at Committee I of Commission 2 27, it soon became evident
that the right of withdrawal must be recognlzed in one form
or another. BSome of those delegates who argued for the
right of withdrawal maintained that the Charter should not
preclude the right of a member to wilthdraw from the United
Nations Organlization 1f the rights and obligations of a

State as such were changed by Charter amendment 1n which it

27 UNCIO, Doc.1086, 1/2/77, (Documents, VI,
pp. 262-267).
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-

has not concurred and which 1t finds 1tself unable to
accept. The delegate of Belgium opposed this contention on
the grounds that it would be especlally unfortunate to
assoclate withdrawal with amendments. He also held that
withdrawal was a faculty, not a right, which opinion was
supported by the delegation of the United Kingdom and
Egypt.

The delegate of the U.S.S.R. maintained that the
right of withdrawal, like the right of admission, should be
voluntary. In his view any attempt to retain a State with-
in the Organization by force would be contrary to the
voluntary principle upon which the Organizatlon was based.
The delegate of the Ukrainian S8.S.R. held that the right
of withdrawal was necessary to protect the sovereignty of
the States and the delegate of the Byclorusslan S5.S.R.
informed the other delegates that his Government deslred
that the right of withdrawal be speciflcally mentioned in
the Charter. A motion to this effect had already been
initiated by the delegate of Canada, who moved that "There
ghould be mention of the right of withdrawal in the
Charter”,

Although the delegate of the Unlted States held
that "in an organization of sovereign states" all members

must possess the faculty of wlthdrawal, he maintained that
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if it 1s necessary to make a statement on the subject of
withdrawal, this statement should be only in the Committee's
report, and not in the Charter. The delegate of Chlna being
of the opinlon that the faculty of withdrawal was 'inherent'
likewise opposed the inclusion of the right of wilthdrawal
in the Charter, maintaining that 'there was no need to bulld
an impressive portal' for the withdrawal. While the dele-
gate of France subscribed to the statement of the delegate
of the United States, the delegate of the United Kingdom
held a different opinion, contending that "the inclusion
of a specific reference in the Charter to withdrawal would
not affect the rights which already belonged to a state".
Thus all the future permanent members of the Security
Councll agreed that the faculty of withdrawal from member-
shlp must be recognized in one form or another. The opposlte
opinion had no chance of winning as 1t was confronted by
the unanimity of the delegates of the five great powers
which were supported by the majority of other delegates.
Nevertheless, the delegate of Denmark faced with courage
the 0ld 'school' of natlonal soverelgnty contending that
"the nations must ylield certaln aspects of sovereignty!.
However, that opinion which held for universality
galned a small victory when the Commlssion rejlected, by a

vote of 19 to 24, the motion of Canada that provision for
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withdrawal from the Organizatlion should be included in the

Charter. Instead the Committee adopted the following com-

mentary on withdrawal which was subsequently accepted by
Commission I and the Conference in plenary session @

¥The Committee adopts the view that the Charter
should not make express provision either to permit
or to prohibit withdrawal from the Organization.
The Committee deems that the highest duty of the
nations which will become Members 1is to continue
theilr co-operation with the Organization for the
preservation of international peace and securlty,
If, however, a Member because of exceptlonal cir-
cumstances feels constrained to withdraw, and leave
the burden of maintaining international peace and
gecurity on the other Members, it is not the purpose

of the Organlzation to compel that Member to continue

its co-operation in the Organizatlon.

"Tt is obvious, however, that withdrawales or
gome other forms of dissolution of the Organization
would become inevitable 1f, decelving the hopes of
humanity, the Organlization was revealed to be unable
to maintain peace or could do so only at the expense
of law and Justlce.

"Nor would it be the purpose of the Organization
to compel a Member to remain in the Organization if
its rights and obligations as such were changed by
Charter amendment in which it has not concurred and

65

which it finds 1tegelf unable to accept, or 1f an amend-

ment duly accepted by the necessary majority in the
Agsembly or in a general conference falls to secure
the ratification necessary to bring such amendment
into effect.

"It ig for these considerations that the Com-
mittee has declided to abstain from recommending
ingertion in the Charter of a formal clauae spegé-
fically forbidding or permitting withdrawal."

28 Ibid, p.267.
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Although the commentary recognized that "the high-
est duty" of the Members is to continue their co-operation
for the fulfilment of the Purposes of the Unlted Nations,
thls duty 1s by no means a legally binding one because a
Member may withdraw for reasons of "exceptional circum-
stances". With regard to the signlficance of this commen-
tary, Messrs. Goodrich and Hambro observed that :

"while 1t 1s doubtful whether declarations

adopted by the San Francisco Conference but not
forming part of the Charter are binding on Members
to the same extent as the Charter 1tself, the manner
in which this declaration was adopted would seem to
Justify 1ts belng considered as generally accepted

reservation with the same binding force as the
Charter itself,"™ 29

I/2 of the UNCIO constitutes a significant admission %o

national soverelignty.

29 Leeland M.Goodrich and Edward Hambro, "“Charter
of the United Nations", p.l4k -
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If that is so, then the right of withdrawal from the Member-

ship of the United Nations under the commentary of Committee
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CONCLUSION

While the Princliples of the United Nations constitute
a limitation of national sovereignty of a Member State, the
Charter on the other hand adheres to the doctine of national
sovereignty. Thus, according to paragraph 7 of Article 2
a matter 1s solely within the domestic Jurisdiction of a
state if it pertalns to the affalrs of the subjects and the
territories of that State and is also a matter over which
that State has powers of direct legislation. Consequently,
the greatest part of international relations still remaln
within the sphere of domestic Jurisdiction of States. Thie
paragraph also laye down the rules that the Unlted Natlons
Organization must deal with the Governments and that 1t has
no authority to penetrate directly into the domestic life
and soclial economy of a Member State. Definitely this
paragraph constitutes a very drastic limitation of the
authority of the United Natlona. Since there is no clear
indication of the meaning of the paragraph, 1ts lnterpreta-
tion will consequently determine the extent to which the
United Nations Organization will be able to carry out its
duties and responsibilities. Paragraph 7 of Article 2
constitutes the embodiment of the present day concept of

national sovereignty. It reserves the greatest part of
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internatlional relations to the domestic Jurisdictlion of
States. However, 1t places international peace and security
above all conslderations of natlonal soverelgnty. Thus a
signlificant advancement towards world government in the
political and legal theories affecting the 1life and welfare
of every individual in the world has taken plece. There is
but one defect in this Charter provision and that is the
specilal powers granted to five of the great powers.

A 8tate being only a highest form of all institu-
tions of people and lacking completely any supernatural
State personality, entirely separate, over and above people,
1t follows that 'soverelgn equality' of States must mean
also sovereign equality of peoples. Some writers claim that
the term 'sovereign equality' as expressed in Article 2(1)
18 solely a legalistic term which means merely equality of
righte of States. Thle conception of the term is in con-
tradiction with the term "principle of equal rights and
self-determination of peoples! of Article 1(2) which implies
more than merely legal rights. It necessarily implies real
equality of peoples in every respect, in legal as well as
in political rights, as Member Peoples represented by their
Governments. Consequently, Article 27 is a flagrant vio-
lation of both the Purposes and the Principles of the
United Natiens. It gives the permanent members of the
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Security Council a real independence from the United Natlons
Organlzation. While they are thus placed above the Organ-
ization, they also are entrusted with exceptlonal powers
under Articles 23 and 24 with regard to the decisions of
the Security Council which decislons, under Articles 24
and 25, all other Members are bound to obey. Since all
other Members of the United Nations have surrendered a
significant part of thelr national sovereignty to the
United Nations in matters concerning the maintenance of
international peace and security, 1t follows that the right
of veto ought to be removed and the permanent members of
the Security Council brought by that means within the
United Nations Organization. Only then the obligation of
the principle of equality of States will be fulfilled.

The weakness of the United Natlions Organlzation
becomes especlally evident if the commentary of Commlttee
I/2 on the withdrawal from membershlp is consldered to
constitute the right of withdrawal.

The clash of the Purposes of the United Natlons
and the concept of national sovereignty which 1is so
evident in the Charter, invokes the question what 1s the
impact of national soverelgnty on the operation of the
United Nations. Indeed, what 1s the realm of natlonal
goverelgnty to-day? In Part II of this dissertation it
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is sought to find the answers to these questions by study-
ing the operation of the United Nations in three especially
important categories of matters dealt with by the United
Nations ¢ (1) the problem of general disarmament,

(2) disputes over the internal policy of a state and

(3) dilsputes over a territory. Through the study of the
cage histories of these matters, answers to the questions

might emerge.
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THE IMPACT OF NATIONAL SOVEREIGNTY

ON THE OPERATION OF THE

UNITED NATIONS
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PREFACE

In the previous chapter 1t was eastablished that the
United Natiens is to safeguard both international peace and
the National Soverelgnty of the States. As the concept of
National Sovereignty implies the right of the State to
pursue its self-interest, the role of the Unlted Natlons 1s
to reconcile the self-interests of the nations. However,
with regard to the maintenance of international peace and
security, the United Nations 1s also empowered under the
Charter to take enforcement measures to impose its will.
Thus the United Nations is to preserve National Sovereignty
and at the same time to restrict it. From this contradiction
of the functions of the Unlited Nations, the question arlises
as to what has been the impact of the concept of Natlonal
Soverelgnty on the operation of the United Nations and
whether the United Nations has been able to fulfil its
obligations under the Charter provisions. In Part II,
three categories of matters dealt with by the United
Nations have been chosen for research in order to find
answers to these questlions:

1) the problem of general disarmament which concerns
the whole world;

11) disputes over a territory such as have so often

led States to resort to arms; and
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11)) disputes over the internal policy of a state, the
handling of which will further illustrate the competence of
the United Natilons,

The historical method 1s used in the study of the
above-mentioned case histories., Each case history contains
a description of the proposals and counter-proposals
presented before the United Nations. Thls method was
deemed necessary to illustrate in the proper perspective

the role of National Sovereignty in the operation of the
United Natlons.
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CHAPTER III
THE PROBLEM OF GENERAL DISARMAMENT
(a) International Control of Atomic Energy

On the 6th of June, 1945, the first atomic bomb
exploded over Hiroshima, It appeared at the very end of
hostilities, when men's thoughts were naturally turning to
devising methods for the preventlon of war., The atomlc
bomb made it clear that the plans which had been lald at
San Francisco for the Unlted Nations Organization would
have to be supplemented by a specific control of an
ingtrument of war so terrible that its uncontrolled
development would not only intensify the ferocity of
warfare, but might directly contribute to the outbreak of
war.

The Unlted States, at first, assumed the role of a
trustee, according to which they were to hold their
exclusive knowledge of atomlc energy as & "sacred trust",
"We must constitute ourselves trustees of this new force',

President Harry 8. Truman told Congressl. It was obvious,

however, that the security provisions of the Charter would

1 The International Control of Atomlc Energy: Growth

of a Policy, Department of State Publications 2702,
Washington, 1946, p. 1l.
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be meaningless unless an organ of international control of
atomlc energy was set up., It was also clear that within a
few years other powers would have the bomb. Consequently,
Presldent Truman met with Mr, C.,R. Attlee, Prime Minister
of the United Kingdom, and Mr., W.L. Mackenzie-King, Prime
Minister of Canada, to consider the possibllity of inter-
national action in preventing the use of atomic energy for
destructive purposes, while utilizing it for peaceful and
humanitarian ends. On November 15, they issued a Joint
declaration in which the three governments proposed the
establishment under the United Natlions of a commission to
study the problem of control?. On December 27, the
Forelgn Ministers of the USSR, the Unlted Kingdom and the
United States issued a Jolnt communique which recommended,
for the consideratlion of the General Assembly, the
establishment by the United Nations of a commission to
consider the problems ariging from the discovery of atomic
energy3. On January 24, 1946, the General Assembly

unanimously decided to establish a United nations Atomle

2 Department of State Bulletin (United States),
Vol. XIII, No.334, November 18, 1945, p. 782,

3 Ibid., Vol XIII, No.340, December 30, 1945, p.
1032,
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Energy Commigsion,* According to the resolutlon, the
Commisslion was to conslist of one representative from each
of the States permanently represented on the Securlty
Councll, and Canada, whether a Security Council Member or
not, The Commission was to submit its reports and
recommendations to the Security Council, Its terms of
reference required 1t to make specific proposals:

i) for extending between all nations the exchange
of basic scientific information for peaceful ends;

i1) for control of atomlc energy to the extent
necessary to ensure 1ts use only for peaceful purposes;
1ii) for the elimination from national armaments of
atomic weapons and of all major weapons adaptable to mass
destruction;

iv) for effective safeguards by way of inspection and
other means to protect complying States against the hazards
of violations and evaslons.

At the first meeting of the Atomlc Energy Commission?
the representative of the United States presented a plan
for the establishment of an international atomic develop-
ment authority entrusted with all phases of the development

and use of atomlc energy. Under this planithe authority

4 U.,N,,General Assembly, lst Session, Officisl
Records, Plenary Meetings, 1946, 17th Meeting.
5 U.N.,,Atomic Energy Commission, Official Records,

L1st Meeting (June 14, 1946),
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would oconduct continuous surveys of world supplles of
uranium and thorium and would control all atomic raw mater-
ials. It would control and operate all the plants producing
fissionable products from uranium and thorium and all plants
working with these materials in any significant quantity.

It would possess the exclusive right to conduct research in
the fleld of atomic explosives., Atomic research for peace-
ful purposes would be open only to nations under licence

of the Authority which would provide them with denatured
materials not sultable for weapons. Dangerous activities
of the Authority and its stockpiles would be decentralized
and strategically distributed so that no one area could
have at its disposal overwhelming sources of power. All
natione would grant the freedom of inspection on a continu-
ing basis, including surveys by alrplane, without notice to
the area inspected, to the extent deemed necessary by the
Authority. The representative of the Unlted States urged
that "there must be no veto to protect those who violate
their solemn agreements not to develop or use atomlc energy
for destructive purposes". On the other hand, the Authority
must have all the power necessary to take prompt and
effective action to insure that there will be a awlf?t

punishment of violation of the atomlc agreement,
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During the following discussione on the American
plan, the representative of the U.S.8,R. found it difficult

to reconelle the proposed powers of the Authority with the

principles of sovereignty of States, provided in the Charter.

He surmised that the representatives of the United States
were aware of the difficulty, since they recommended that,
by agreement, all matters of control should be considered
of international, not national, importance and subject to

international, not natlional, Jjurisdiction. Such an agree-

ment, in hig view, would render inapplicable paragraph 7 of

Article 2 of the Charter, through no actual smendment of the

Charter was proposed. He stregsed the importance attached

to safeguarding the sovereignty of States at the San

Franclisco Conference and maintained that such sovereignty

was basic to the United Natlons. Any violation of this

principle would have far-reaching, negative consequences on
the United Nations' activitlies, and perhaps even for 1its
very existence. Furthermore, he made clear that the Govern-
ment of the U.S.8.R. took the definite position that it was
wrong to attempt to undermine the functions, powers and
authority of the Security Councll in connection with the
control of atomic energy. He stressed that the Security
Council was the appropriate body to carry out all declslons

relating to the control of atomic energy, because 1t was
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charged under the Charter with the maln responsibility for
the maintenance of international peace and security. Thus,
the Charter conferred upon the Security Council full power
to control atomlic energy, as it was a problem relating to
peace and security. The establishment of any kind of
authority exercising the same functions as those assigned
to the Security Councll would result in a dualiem harmful
to the whole system of the Unlted Natlons. With regard

to the importance of inspection as a means of control of
atomic energy, stressed in the American plan, he sald that
it had been exaggerated, thet inspection could not guaran-

tee peace and security between the nations, and that

inspection would violate the principle of State soverelgnty.

Oon June 19, 1946,6the representative of the U.S.S.R}
presented a plan according to which the first measure to
be adopted should be the conclusion of an international
agreement to prohibit the production and use of weapons
based on the use of atomlc energy. Within three months
from the day of the entry into force of the agreement all
stocks of atomic weapons should be destroyed. Violation
of the agreement should be severely punished under the

U.N. Atomic Energy Commission, Officlal Records
No.2, 2nd Meeting.
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domestic leglslation of the contracting parties. The
agreement should be of indefinite duration, coming in
force after approval by the Security Council and ratifica-~
tion by one half of the signatory States, including the
Council'!s permament members. All States, whether Members
of the United Natlons or not, should be obliged to fulfil
all provisions of the agreement.

Thus, the U.S.S.R. suggested the immediate out-
lawing and destruction of atomic weapons whether the con-
trol system were established or not. In comparison with

the United States plan, the U.SS.R. plan placed far more

stress on national control over the production of atomic

energy and natlonal enforcement of the outlaw agreement.

These two sets of proposals reflect fundamental polnts of
disagreement which have deadlocked all the negotiations
in or outside the United Nations. The majority of States
represented on the Commission lnsisted that a foolproof
control system be established before the United States
gshould give up 1ts advantage in the field of nuclear
weapons. The U.S.8.R. proposed the establishment of an
International Control Commission with only prescribed
supervisory powers instead of complete control and
management of the production of atomic energy. In the

view of the majority this commlssion would never provide
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the requisite security. On the other hand, the U.S.8.R.
regarded the American plan, supported by the majority, as

a capltalist plot seeking to dominate the U.S.S.R. by means
of an international monopoly which would be in fact control-
led by the United States. In the view of the U.3.8.R., the
selzure of atomic production facilities, the investligations
of industrial installatlions and the unrestricted survelllance

from the air would be violation of the rights of soverelgn

States. The U.S.S.R. proposed only "periodic" and *limited®
inspection while the United States called for unlimited
authority and right of access for inspection purposes.

The United States plan, in fact, sought to entrust
the Atomic Development Authority with such power and
authority that it would have been a kind of world govern-
ment of the whole field of nuclear development. In the
view of the United States the abolition of the right to veto
wag essential to security. Except for the communist States,
all other States were prepared to yleld thelr sovereignty
to the extent implied in the United States plan.

After various delegations had expressed their views
on the two proposals, 1t was declded to establisgh varlous
working committees to consider polltical, sclentific and

technical aspects of the two proposals.
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On November 13, 1946, the Atomic Energy Commission
declded by a vote of 10 to 0, the U.S.S.R. and Poland ab-
staining, to submit to the Security Councll before December
31 a report on its work, 1ts findings and recommendations.
While this report was being prepared, the General Assembly
on December 14 ° approved unanimously a resolution on the
principles governing the general regulation and reduction
of armaments, and among other things, urged the expeditlous
fulfilment by the Atomic Energy Commisslon of 1its terms of
reference. It also recommended that the Security Council
expedlte consideration of the reports which the Atomlc
Energy Commlission would make to the Security Council; that
it facllitate the work of the Commission; and also that the
Security Councll expedite consideration of a draft oonven-
tion or conventions for the creation of an international
system of control and inspection, these conventlions to
include the prohibition of atomic and all other major
weapone adaptable to mass destruction and the control of
atomic energy to the extent necessary to ensure its use

only for peaceful purposes.

7 U.N.Atomic Energy Commission, Offlclal Records,
No.6 Sixth Meeting.

8 U.N. Resolutions Adopted by the General Assembly
from 23 October to 15 December 1946, pp.65-67.
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At the Atomic Energy Commisslion's seventh meeting
on December 5, 1946, the representative of the United States
offered a resolution on the principles to be included in the
findings and recommendations of the report of Commission to
the Security Council. These proposals were based on the
prospective establishment of an International Atomic Devel-
opment Authority as suggested in the first United States
proposals. On December 20 the Commission resolved that the
principles on which the United States resolution was based
should be incorporated in the report and should not neces-
sarily follow the exact text of the United States resolution,
in order to conform to the wording of the relevant parts of
the text of the General Assembly resolution of December 14.
The United States resolution, ip an amended form, was
adopted by the Commission by a vote of 10 to 0. Poland
abgtained from voting and the representative of the U.S.S.R.
did not participate because he was not "in a position to
participate in the taking of any declsions relating to the
substance of the United States proposals'.

On December 31 the Commission submitted to the

9
Security Council tis first report. On the scientific and

9 U.N, Atomic Energy Commission First Year's Qfficial
Recor?e, Speclal Supplement, Report to the Security Council
(1946).
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technlcal aspects of the problem, the Commission reported
that 1t was feaslble to extend among all natlons the
exchange of baslc sclentific information on atomic energy
for peaceful ends; to control atomlic energy to the extent
necessary to ensure its use only for peaceful purposes;

to accompllish the elimination from national armaments of
atomic weapons; and to provide effective safeguardes by way
of inspection to protect complylng States against the
hazards of vlolatlons and evasions., The Commission recom-
mended the creation of a strong and comprehensive inter-
national system of control and inspection by a treaty or
convention 1n which all Membere of the Unlted Nations would
participate. This convention should establish an inter-
national authority possessing power and authority necessary
for the prompt and effective discharge of its duties under

the conventlon. It was also stated that the convention

should provlide that the rule of unanimity of the permanent

members which governed all substantive decisions of the

Security Council should have no relation to the work of the

authority.

The Security Councll considered the Commission's

report during February and March, 1947. On March 10 the
10
Security Councll adopted unanimously a resolution which,

10 U.N., Security Council, Officlal Records, 2nd
Year, No.24, 117th Meeting, p.512.
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among other things, urged the Commission to continue its
enqulry into all phases of the problem of the international
control of atomic energy and to prepare and submit to the
Security Council a draft treaty or treaties or convention
or conventlons incorporating its ultimate proposals.

The veto duestion in relation to the operation of

an international control agency for atomic energy was
discussed at the Commission on June 19, 1947, Then the
representative of the USSR stated that the so-called veto
should not apply to the day-to-day operations of a control

commission., But pubishments for serious violations should,

however, always be subject to decisions of the Security

Council. He stressed that the rule of unanimity was a basic
principle of the United Nations Charter and that the USSR
could never agree to the violation of such a principle. The
representative of Australia maintalined that any control
agency should not be in any way subject to the veto and
argued that the Charter of the Unlited Natlons provided for

the sovereign equality of all natlons, while the rule of

unanimity was not a principle of the United Nations but

applied only to one organ, the Security Council,

During 1947 and 1948, several delegations made
efforts to secure clarification of the USSR proposals in

regard to such matters as lnspectlon and management, The
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replies of the USSR were considered unsatiefactory by the

ma jJority of the States. Consequently, the United Kingdom,
Canada, China and France prepared a Joint report analyzing
the USSR pr0p08a1811. The report concluded that:

"The Soviet Union proposals are not an acceptable
basig for the international control of atomlc energy.
The United Nations Atomic Energy Commission cannot
endorse any scheme which would not prevent the
diversion of atomic material, which provides no
effective means for the detection of clandestine
activities and which has no provision for prompt
and effective enforcement action. The Soviet
Union Government has not only proposed a scheme
that is fundamentally inadequate for the control
of atomic energy, but at the same time has made
the overriding stipulation that they will not agree
to establish even such a feeble scheme of control
until all atomic weapons have been prohiblted and
destroyed. It 1s completely unrealistic to expect
any nation to renounce atomic weapons without any
assurance that all nations will be prevented from
producing them, "

In the third report of the Atomic Energy Commission
to the Security Council, the Commission reported that it
had reached an impasse and could not prepare a draft treaty
incorporating ites ultimate proposals as urged by the
Security Council resolution of March 10, 1947. The
Commisslon explained the reasons for its fallure thus:

"The difficulties which confront the Commission

were first evidenced when the plan under considera-

tion by moet of the Governments, members of the
Commission, was rejected by the Soviet Unlon "either

11 AEC/C.1/76 (29 March, 1948)
12 AEC/31/Rev.l.
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as a whole or in its separate parts' on the ground
that such a plan constituted an unwarranted infringe-
ment of national soverelgnty. For 1ts part, the
Soviet Union insisted that a convention outlawing
atomic weapons and providing for the destruction of
exlsting weapons must precede any control agreement.
The majJority of the Commission considered that such
a convention, without safeguards, would offer no
protection against non-compliance,"

The Commission reported that 1t had been unable
to secure the agreement of the USSR to even those elements
of effective control which are considered essentlal from
a technical point of view. The Commission concluded that
no ugseful purpose could be served by continuing negotiation9
at the Commission and recommended that negotiatlons in the
Atomic Energy Commission be suspended until such time that
there existed a basls for agreement on the international
control of atomlc energy.

The General Assembly, however, rejected the
proposal to suspend the work of the Commission. On
November 4, 19’48,13 the General Assembly resolution
requested the Atomic Energy Commission to continue the
gsearch for agreements, approved the majority plan as
constituting the necessary basls for establishing an
effective system of international control of atomic

energy and expressed deep concern at the impasse which

13 General Assembly Resoltition A/690,
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had been reached in the work of the Commission.

In 1949, the USSR exploded its first atomic device,
The development of hydrogen or fusion bombs was imminent
and an atomic arms race was under way in splte of the
General Assembly resolutions and the forced resumption of
the Atomlc Energy Commisslion'!s work which was quite
frustrating and fruitless. 1In 1950, the USSR refused to
participate in any United Nations meetings with the
Nationalist Delegation of China. Consequently, negotiations
were suspended at the Atomlc Energy Commlission,

A summary of the role which National Soverelgnty
played in the discussions on the international control
of atomlc energy wlll be glven in the conclusion of this

chapter.
(b) Regulation of Conventional Armaments

The provisions of the Charter of the United Nations
with respect to disarmement are conslderably weaker than
the provisions of the Covenant of the League of Natlons.

It is quite clear that the framers of the Charter did not
intend that disarmament should take as important a place
in the system of the Unlited Nations as 1%t did in the League
gystem. The Charter, however, recognizes the importance

of the internstional regulation of armaments as an element

in an effective international system for the maintenance
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of peace and security. Thus the Charter expressly grants
to the General Assembly under Article 11 the power %o
consider “the principles governing disarmament and the
regulation of armaments" and to make recommendations with
respect to such principles, while the Security Council
alone is responsible under Article 26 "for formulating....
plans to be submitted to the Members of the United Nations
for the establishment of a system for the regulation of
armaments®. The competence of the General Assembly 1is
confined to the formulation of general principles, while
that of the Security Council is directed towards the
formulation of specific plans., It also should be noted
that the General Assembly may under Article 1l make
recommendations whether or not the Security Councll 1is
dealing with the same subject matter,

In October 1946, the representative of the USSR
introduced & resolution in the General Assembly which
favored a general reduction of armaments. As a result of
the initiative on the part of the USSR, the whole question
of the international regulation of armaments, including
atomic and other weapons of mass destruction, was
consldered in the Genersal Assgembly from October to
December 1946. The USSR apparently hoped to ehift the

focus of discugsion from the United States proposals on
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atomic energy to the general reduction of armaments, in a
dlscusslon 1n which she would find better opportunity for
propaganda, In the view of the United States, the United
States plan for international control of atomic energy
might be weakened 1f all armaments were considered together,
Therefore, the United States advance a counterproposal
which was accepted by the USSR. On the initiative of the
USSR, the General Assembly on December 14, 1946, adopted
unanimously a resolution on the principles governing the
general regulation and reduction of armaments. This
resolution recommended that the Security Councll formulate
the practical measures which are essentlal to provide for
the general regulation and reduction of armaments and armed
forces and to assure that such regulation and reduction

of armaments and armed forces will be generally observed

by all participants.

On February 13, 194714, the Security Council
resolved to establish s Commission for Conventional
Armaments to prepare a plan of work for the Councll's
approval and to formulate proposals for carrying out the
General Assembly's resolution of December 14, 1946, The

Commission, conslsting of representatives of the members

14 U,.N,, Securlity Council, Officlal Records, 2nd.
Year, No. 13, 1947,
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of the Security Councill, held its first meeting on March 24,
1947 and adopted & plan of work on the 18th of June.
This plan of workl5, approved by the Security
Councll on July 8, 1947, provided, mong other things, that
the Commission should "consider and make recommendations
to the Security Council concerning armaments and armed
forces which fall within the Jurisdiction of the Commission
for Conventional Armaments". On August 20, 1947, the
representative of the United States opened the substantive
discussion of the plan of work by proposing a resolution16
which defined weapons of mass destruction, in order to
determine the Jurisdiction of the Commiesion. In the course
of the Committee's discussion the United States' resolu-
tion was slightly revised. In the final form 1t read as
follows:
"The Working Committee (of the Commission for
Conventlonal Armaments) resolves to advise the
Security Council
¥(1) that it considers that all armaments and
armed forces, except atomlc weapons and weapons
of mass destruction, fall within its Jjurisdiction
and that weapons of mass destruction should be
defined to include atomic explosive weapons,
radioactive material weapons, lethal chemical

and blological weapons, and any weapons developed
in the future which have characteristics comparable

15 U.N, Doc. 8/387
16 8/0.3/8C.3/8.
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"in destructive effect to those of the atomic bomb
or other weapons mentioned above;

¥(2) that it proposes to proceed with its work
on the basis of the above definitionl?7, *

The representative of the USSR opposed thls
proposal on the ground that it involved a separation of the
general problem of the regulation and reduction of armaments
into a problem concerning atomic weapons and other weapons
of mass destruction and a problem concerning so-called
conventional armaments. He held that this separation was
artificial and would divert the Commission from the
preparation of proposals for practical measures for the
general regulation and reudction of armaments and armed
forces. Furthermore, he held that measures for the
regulation and reductlion of armamente and armed forces
required not only the reductlion of conventional armaments,
but also the prohibition of the use of atomic weapons
and the destruction of existing stocks of atomlc weapons.

On August 17, 1947, the Commisslion agreed on the
following principles for regulating arms, by vote of 9 to 2,
the USSR and the Ukralnian SSR opposed: (1) A system to
regulate and reduce armaments can only be put into effect

in an atmosphere of international confidence and securlty

17 8/¢.3/86¢.3/7/Rev.1.
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(2) Such confidence and security required the establighment
of armed forces under Article 43 of the Charter and the
establishment of international control of atomlc energy.
(3) The conclusion of peace treatles with Germany and
Japan as conditions of international peace and security
will not be fully established until measures have been
agreed upon which will prevent these States from under—
taking aggresive action in the future. (4) Reduction of
armaments and armed forces to the levels required by
articles 43 and 51 (self-defence) of the Charter. (5) A
gystem for the regulation and reduction of armaments and
armed forcesg must include an adequate system of safeguards,
which by including an agreed system of international
supervision will ensure the observance of the provislons
of the treaty by all parties thereto.

The USSR opposed these principles on the ground
that they amount to & refusal to implement the General
Assembly's resolution of December 14, 1946, In the view of
the representative of the USSR, that resolution required
the Commiseion to formulate promptly practical measures
for the regulation and reductlion of armaments and armed
forces. Furthermore, 1t contalned no conditions or
prerequisites, such as the concluslon of agreements under

Article 43 of the Charter, for the formulation or imple-
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mentation of such practical measures. The representative
of the USSR argued that the establishment of international
confidence and securlity was dependant on the speedy for-
mulation and implementation of practical measures for the
regulation and reduction of armaments and armed forces,
including the prohibition of the manufacture of atomic
weapons and other weapons of mass destruction.

Negotiations carried on during 1947 and 1948 in the
Commission for Conventional Armaments did not bring any
results. The next significant move was made in the General
Agsembly by the USSR in September 1948, The representative
of the USSR introduced a draft resolutionld which recom-
mended, among other things, that, as a first step in the
reduction of armaments and armed forces, the permanent
members of the Security Council should reduce by one=third
during one year all existing land, naval and alr forces,
that atomic weapons should be prohibited and that an
international control body should be established within

the framework of the Securlty Councll for the supervision

of and control over the implementatlion of the measures

for the reduction of armaments and armed forces, and for

the prohibltion of atomic weaponsg. Thils means that the

18 A/658.
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USSR was wllling to establish an international control
body within the framework of the Securlty Council because
she then could, as a permanent member of the Security
Council, block any action of the control body through the
Council itselfl9. -This constitutes an adherence to the
doctrine of National Sovereignty. The General Assembly
referred thls draft resolution to the First Committee
(the Agsembly's First Committee for political and security
questions including regulation of armaments) for considera-
tion. When the draft resolution was under consideration
in the Committee, the representative of the USSR submltted
an amendment which provided that full officlal data on the
state of the armaments and armed forces of the permanent
members of the Security Council must be submitted to the
Ainternational control body proposed in the draft resolation
During lengthy discussion, representatives of the
West pointed out that the USSR draft resolution did not
take into account the inherent technlcal difficulties of
the problem of disarmament and completely dlsregarded
both the political aspects of the problem and the necessity
for effective control, that the atmosphere of international

confidence, a prerequisite of armaments reduction, would

19 See Chapter 2 (d) The Right of Veto.
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not be established until the USSR ceased to threaten the
world with Communist aggression, and that the USSR proposal
because of their misleading nature, could only facilitate
a wvar of aggression. The USSR draft resolution was rejlected
by a vote of 6 in favour, 35 against, with 7 abstentions.
On November 18 and 19, 1948, the General Assembly
considered the report of the First Committee?® and a
USSR draft resolution?l eimllar to the one rejected by the
First Commlittee. The representative of the Philippines
observed at the 16lst plenary meeting on November 18 that
the USSR draft resolution did not take into account the
absolute necesgsity of honest and genuine disarmament. He
also poilnted out that the inequality between the armed
forces of the permanent members of the Security Council
was 80 great that while the USSR could reduce its forces
by one-third and still maintain its aggresive capacity, if
the other powers made a similar reduction their defence
forces would be brought well below the level needed for
gsecurity. In hie view, the character of the USSR and its
policy made an effectlve system of control and verification
necessary before any effectlve reduction of armaments

could begin,

20 U’N. DOC¢ A722.
21 U,N. Doc. A/723
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The representative of Yugoslavia stated that the
implementation of the USSR draft resolution would be
"tantamount" to the creation of a =solid baslis for inter-
national collaboration and confidence,

A different view of the USSR draft resolution was
taken by the representative of the Unlited States who
contended as follows2Z2:

"There were some nations which, in the name of
soverelgnty, refueged to accept international
controls., They contended that natlional promises
and national reports ought to be an acceptable
substitute for international control and inter-
national verification. The fact was that such
promlses and unverified réports would not serve
to allay suspiclion, History has too often proved
their unreliability. Perhaps governments would
no longer be deceitful or unreliable, but the
lessong of history were too recent and too bitter
to be dlsregarded at the present time. Rightly or
wrongly, suspicion and fear would persist unless
there were effective international controls and
any nation that refused to do what was necessary
to allay fear and suspliclon, was itself a
contributor to the conditions that led to war,!

The USSR draft resolution was rejected by a vote
of 6 in favor, 39 against, with 6 abstentions.

Instead the General Assembly adopted on November 19,
1948, the draft resolution recommended by the First
Committee23, by a vote of 43 to 6 with one abstention. The

22 162nd plenary meeting, p. 524
23 A/722
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General Assembly conslidered, inter alia, that no agreement
is attainable on any proposal for the reduction of conven-
tional armaments and armed forces so long as each State
lacks exact and authentic information concerning the
conventional armaments and armed forces of other States

and so long as no organ of control has been established.

It recommended the Security Councll to pursue the study
of the regulation and reduction of conventional armaments
and armed forces through the agency of the Commission for
Conventional Armaments.

Before this resolution was put to the vote, the
representative of the USSR attacked its phraseology and
insisted agaln that the problem of prohlbition of atomic
weapons and the reudction of conventlonal armaments and
armed forces should be considered and solved simultaneously
as an organic entity. Throughout the negotlations carried
on in the Commission for Conventional Armaments in 1948 and
1949, the USSR kept insliseting on thils polnt,

On December 5, 1949, the General Assembly approvedzu
the proposa1925 formulated by the Commission for Convention-
al Armaments for the submission by the member States of

full information on thelilr conventional armaments and armed

24 G.A.Resolution 300 (IV).
25 8/1372
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forces, and considered that the early submission of this
information would constitute an essential step towards a
substantial reduction of conventional armaments and armed
forces. During the Assembly's dlscussion the representativﬁ
of the USSR recalled?6 that the resolution 41 (1) of
December 14, 1946, had been adopted by the United Nations
at the initiative of the USSR, "despite the active
opposition of the aggresive elemente of the Anglo-American
block®., He held that the reduction of armaments could not
be effective unless it was accompanied by the prohibition
of atomlic weapons and charged that the United States and
the United Kingdom had refused to reduce armaments and
were extending a system of strategic bases and military
alliances which, according to him, had been created solely
in order to further the aggresive plans of the United
States and the United Kingdom for world domination, "to

transform the other countries lnto colonles of the United

Statese and to deprive States of thelr soverelgnty and mgke

them slaves of American mondpoly capltal®., The United

Kingdom and several other Western powers replied that
armaments could not be reduced untlil an lnternational

control of armaments was achleved.

26 268th Meeting, pp. 511-522.
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In April 1950, the USSR withdrew ite representative
from the Commission for Conventional Armaments on the
grounds that it refused to recognize the right of the
National Government to represent China on the Commlssion,
i.e. on the ground that the National Government dld not
possess soverelgn power over China. The work of the
Commission was for all practical purposes at an end.
Moreover, a complete deadlock between the Western powers
and the USSR had developed during the discussions incvarious
Organs of the United Nations. It was obvious that efforts
to reach an agreement on the regulation and reduction of
nationel armaments and armed forces within the framework
of the General Assembly's resolution of December 14, 1946,
had completely failed., The effect of National Sovereignty
upon the negotiations on the regulation of conventional
armaments will be discussed in the conclusion of this

Ch.aptero

(¢) The United Nations' Armed Force under Article 43 of
the Charter.

Under Article 39 of the Charter, the Securlty
Councll is entrusted with the duty to "determine the
existence of any threat to the peace, breach of the peace,

or act of aggression®, and in such a case to take action
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to "maintain or restore international peace and security",
To this end, the Security Councll may tske "provisional
measures” of an unspecified character (Article 40), order
economic and political sanctions (Article 41) and, if it
deems 1t necessary, %“take such action by air, sea or land
forces as may be necessary to malntain or restore inter-
national peace and security" (Article 42), In order to
provide the Security Council with armed forces for
carrylng out the military sanctions, the member States
were required under Article 43 to earmark elements of their
armed forces and other "asslstance and facilities" for use
upon the call of the Securlty Council. Article 43 reads
as Tollows:

#l, All members of the United Nations, in order
to contribute to the maintalnance of international
peace and security, undertake to make available to
the Security Council, on its call and in accordance
with a speclal agreement or agreements, armed forces,
assistance and facilitles, including rights of
passage, necessary for the purpose of maintalining
international peace and security.

2. Such agreement or agreements shall govern
the numbers and types of forces, thelr degree of
readiness and general location, and the nature of
the facllitles and assistance to be provided.

3. The agreement or agreements shall be
negotiated as soon as possible on the initiative
of the Securlity Council. They shall be concluded
between the Security Council and Members or
between the Security Councll and groups of Members
and shall be sublect to ratification by the
signatory States in accordance with their
respective constitutional processes,.”
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The armed forces under Article 43 were not intended
to be international forces or the United Nations' forces.
The framers of the Charter had three broad alternatives 1ln
making available armed forces for the Security Council:

(1) to establish a permenent armed force of an international
character, over national armed forces or even replacing
them; (2) to establish a sgystem of national contingents
placed under international direction for speciflc pusposes;
or (3) to provide for co-operative action by national
forces under overall international direction, but with
national strategic and tactical command left intact. At
the time of the drafting of the Charter, the first alter-

native was found unacceptable because 1t was considered

to involve too great an infringement upon natilonal

goverelgnty. The system under Article 43 is substantially

that of the second alternative. Thus, under the Charter,
the members of the Unlted Nations are to make avallable
to the Security Council specific national contingents of
armed forces by special agreements between the members or
groups of members and the Security Council. It was
intended that the number, types, degree of readliness and
general location of these armed forces as well as the
nature of facilities and assistance to be provided to the

Security Council would be specified by the agreement or
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agreements. The stipulatlon that each agreement must be

ratified *by the signatory states in accordance with their

constitutional precesses" 1llustrates a case in which

national soverelgnty 1s respected, safeguarded and even

nurtured under the Charter.

Article 47 of the Charter provides for the
establishment of a Military Staff Committee to advise and
asslst the Security Counclil on all matters relating to the
Council'!s requirements for the maintenance of international
peace and security. The Military Staff Committee consists
of the Chiefs of Staff or their representatives of China,
France, the United Kingdom, the United States and the USSR

- the five permanent members of the Security Council., Here

again 1t appears how well the national sovereignty of the

permanent members of the Security Council 1s protected by

the Charter provisions.

On January 25, 1946, the Security Council requested
the permanent members to initlate Milltary Staff Committee
regotiations2?, On February 3, 1946, the Committee was
established and on February 16 the Security Council
directed 1t to examlne from the mllitary poilnt of view

the provisions of Article 43 of the Charter. The Committee

27 U.N., Security Council, lst Year, 1lst Series,
Supplement No. 1; Annex l,a, section 3,
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decided that 1t should first formulate recommendations to
the Security Council on the basic principles that should
govern the organization of the armed forces which would be
made available to the Council under Article 43. The
General Assembly, realizing that the ground princlples
governing the regulation and reduction of armaments and
armed forces was closely related to the organization of
collective security, recommended in its resolution of
December 14, 1946 28 that the Securlity Councll accelerate
the placing at its disposal the armed forces under
Article 43 of the Charter.

On April 30, 1947, after more than a year of study,
the Military Staff Committee submitted to the Securlity
Council 1ts report29 on the general principles governing
the organization 6f the armed forces to be made avallable
to the Security Councll by member States of the United
Nationg. This report took the form of a series of 41
articles governing the principles for arming the United
Nations. Out of these 41 articles, unanimous agreement
had been reached on only twenty-five and these were

propositions explicitly stated in the Charter. The

28 U.N. Doc., Resolution 41 (1)
29 U.N., Doc. 8/336
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disagreements were on matters of vital importance that had
to be solved before ant agreements could be concluded
under the Charter.

The Millitary Staff Committee agreed that armed

forces should be composed of units of national armed

forces and that the natlional character of the forces was

to be retained in such matters as regulations and

disclpline. It was also agreed that the armed forces
should be limited to a strength sufficient to enable the
Security Councll ®to take prompt action in any part of
the world for the malintenance or restoration of inter-
national peace and security"30, that all members of the
United Nations should have the opportunity to place armed
forces at the disposal of the Security Council, that the
permanent members should contribute "initlially" the major
portion of the forceés "in order to facilitate the early
establishment of the armed forces" 31 and that as con-
tribaitions of other Member States become avallable they
would be added to the force already contributed,

With respect to the specific forces which the
permanent members themselves were to provlide there was
a baslic disagreement between the USSR and the other

permanent members. The USSR lnsisted that the permanent

30 Article 6
31 Article 10
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members should make available their armed forces on "the

principle of equality® regarding both the overall strength

and the composition of these forces. Here the USSR adhered
to the principle of "sovereign equality" of States32, Was
this adherence to the principle adverse to the self-
interest of the USSR, or dld it serve her needs? The
delegations of China, France, the Unlited Kingdom and the
United States maintained that the contributions of
permanent members should be "comparable", and that *in view
of the difference in size and composition of natlonal
forces of each permanent Member and in order to further
the ability of the Security Council to constitute balanced
and effective combat forces for operation, these contri-
butions may differ widely as to the strength of the
separate components, land, sea and air%, 33

Nor was the Committee able to agree on the general
location of armed forces made available to the Security
Council. The United Kingdom, the United States and China
held that these forces should be garrisoned at the
discretion of Member Nations in any territories or waters

to which they have "legal right of access'", France

32 See Chapter 2,(b) Purposes of the United Nations
33 Article 11,
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wanted the Committee to make even more specific recom~

mendations which would explicitly permit garrisgoning

of these forces within national territory and territorial

waters. The USSR held that the proposals of the other
permanent membere to permit the stationing of these armed
forces in any territorles or waters to which they have the
legal right of access could not be Justified by the
interests of maintenance of peace and development of

friendly relatlons among nations. The presence of forelign

troops on the territories of other member States would

only give rise to a feeling of anxiety among member states

"for thelr national independance". Therefore, the USSR

held that these forces should be garrisoned in their own
territories or territorial waters.

The report of the Military Staff Commlttee was
considered by the Security Council between June b and July
15, 1947. The different viewpoints expressed in the report
were maintained during the discussions in the Securlty
Council. The opinions of France, the United Kingdom and
China on the strength and nature of armed forces to be
made avalillable to the Securlity Councll were closer to those
of the USSR than to those of the United States. The United
States held that the United Nations needs in order to

enforce peace in all parts of the world a "mobile force
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able to strlke qulckly at long range and to bring to bear,
upon any given point in the world where trouble may occur,
the maximum armed force in the minimum time".3* The
quantitative estimates of the United States were far in
excess of those made by the other permanent members, For
example, the Unlted States recommended alr force contingentd
three times the size of those recommended by other permanenty
members35, The representative of the USSR malntailned that
gince Germany and Japan had been defeated and placed under
the control of the Allies there was no necessity in

general for the United Nations to maintain excessively
numerous armed forces. He pointed out the General
Agsembly's resolution on the general reduction of armaments
and armed forces and argued that 1t would be impossible to
Justify a sltuation whereby simultaneously with the
consideration of measures for the implementation of this
resolution, members of the United Nations would malntain
¥inflated armed forces" and would "moreover legalize the
malntenance of such forces by concluding agreements with

the Security Council, "36

34 U,N,, Security Council, Official Records, 2nd
Year, 138th Meeting (June 4, 1947), p. 956

35 UN,.,Doc. 8/39%% (June 30, 1947).

36 UN,, Security Council, Officlal Records, 139th
Meeting (June 6, 1947) p. 968.
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The composition of the armed forces to be made
avallable to the Security Council was another basle issue
on which the permanent members could not reach an agreement,
The United States insisted that the contributions of
permanent members should be "comparable" in order to have
a force of the mobllity and striking power which was
required in the view of the United States for the main-
tenance of peace and security in any part of the world.,
Therefore it was necessary that each member should con-
tribute such elements as 1t was best able to contribute.
This general principle was accepted by other members of
the Security Council, except the U.S.S.R. and Poland.

The representative of the U.S.S.R. maintalned that the

principle of equality vroposed by the U.S.8.R. was based

on_the provisions of the Charter under which the five

permanent members have been placed in an equal position

in the Security Councll. Thus, the princlple of equality

does not permit any preferential position for any one of
the permanent members in the contribution of armed forces
by them. On the other hand, the principle of comparable
contributions, permitting some of the permanent members to
furnish the major portion armed forces chlefly in the form
of air forces; others in the form of naval forces, etc.,

would lead to a situation in which some members would
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enjoy Ya predominant position as compared to others'.37
Thus the U.S.S.R. was using the Charter provislons to safe-
guard her posltion as an equal to the other permanent mem-
bers of the Council.

With regard to the provision of Article 43 that
members should make avallable to the Security Council
"aggistance and facilities, including rights of passage”,
the U.S.S R. insisted on an interpretation that would ex-
clude the provigion of beses. The representative of the

38
U.S.8.R. contended that the posing of the question of

bases was irrelevant since this questlion was not mentioned

in the Charter, and argued that the demand for baseg was

incongistent with the principles of the United Nations.

According to him, the acceptance of the proposal on bases
would be utilized by some states as a means of exerting
political pressure on other states which provided such bases

and that i1t would affect "the sovereignty of nations',

With regard to the principle governing withdrawal

of the forces, once thelr mission had been completed, France,

. 37 U.N. Security Counecil, 0fficilal Records, 2nd Year,
139th Meeting, p.968.
38 Ibid, p.970
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the United Kingdom, the United States and China were of the
opinlon that, after the armed forces made avallable to the
Security Council had completed their mlssion, they should
be withdrawn "as soon as possible" in accordance with the
provisions of the agreements governing the location of the
39

forces. The USSR objected, demandling that armed forces
should be withdrawn within a time 1limit of thirty to ninety
days. The representative of the USSR stated the poeition
of his Government thus :

"The general formula providing for the withdrawal
of armed forces 'as soon as posslible! 1s absolutely in-
sufficient. It does not oblige the armed forces to
leave the territorlies of other States when their pre-
sence 1s no longer necessary and when it is not called
for in the Ainterest of the maintenance of peace. Thils
formula, if accepted, would be used as a pretext for
the continuoug presence of forelgn troops in territories

of other States, which is inadmisssble from the point of
view of the basic purposes of our Organization.®

"The adoption of this propossl would affect the
gsovereilgnty of some States Members of the Unlted Natlons
as well. This would be beneficial, not to the
Organization as a whole, but only to certain great
Powers contributing armed forces. It is clear that,
under such conditions, the interests of small natlons
especially may be affected."

There the USSR 1s championing the cause of National

Soverelgnty.
Discusslon in the Security Council did not lead to

general agreements on the principles governing the con-

39 Ibid, p.970
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clusion of agreements on the armed forces under Article 43.
As a result 1t was impossible for the Military Staff
Committee to establish the levels of strength of the
natlonal contingents to be made avallable to the Security
Council. Although the Committee has continued the formal-
ity of perlodlic meetings, it has had no progress to report.
This fallure to reach decislons necessary to the implementa-
tion of Article 43 was primarily due to a political impasse
which terminaled serious negotiations in the Military Staff
Committee and the Security Council by 1948. Already on
June 6, 1947, the representative of USSR pointed this out
in the course of his defence of the principle of equal con-
tributions, thus :

"I should like to draw the Security Council's
attention to the fact that the whole questlon of
armed forces belng made avallable to the Security
Council by the United Nations under speclal agree-
ments is not only, and not so muech, a technical
question as a political one. It is a political
problem and should be decided as such.... If we
bear thls in mind, we cannot take such a light
view of the Soviet proposal of equal contributigns
as certain representatives on the Council do." 40

The framers of the Charter realized that a con-

gilderable period of time was bound to elapse before the

special agreement or agreements would be concluded under

40 Ibid., P.975
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Article 43, 1In order to provide the Security Councll,
primarily responsible for the mailntenance of peace and
security, with adequate means for the taking of action
under Article 42, transitional security arrangements were
provided for in Article 106. As a result of the fallure
to cofclude the agreement or agreements on the armed forces
to be made available to the Security Council, the
transitional security arrangements are stlll operative
under Article 106 "pending the coming into force of such
special agreements referred to in Article 43", However,
the political impasse which made 1% imposslible for the
permenent members to provide the Security Council with
armed forces, is very likely to make impossible any Joint
action under Article 106 as well., Moreover, failure to
provide the Security Council with armed forces under
Article 43 will in all likelyhood prevent the conclusion
of any agreements for the reduction and limitation of
national armaments and armed forces.

All attempts made to create the armed force of the
United Nations under Article 43 of the Charter were
frustrated by the USSR on the ground that they constituted
a violation or threat to the National Soverelignty of
States and, as such, were contrary to those Charter

provisions which safeguard the National Sovereignty of
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States., Here it appears plalnly how contradictory to
each other the UN functlon to safeguard national
soverelgnty and the other function to maintain or
restore lnternational peace are and to what sort of
results this incompatiblility of the Charter provisions

may lead.
(d)"Uniting for Peace Resolution

On June 25, 1950, the United Nations Commission
informed the Secretary General that North Korean forces
had invaded the territory of the Republic of Korea all
along the 38th parallel“l. The Security Council? called
for immediate cessation of hostilities, withdrawal of
the North Korean armed forces to the 38th parallel and,
furthermore, 1t called upon all Members of the Unlited
Nations to render every asslstance to the United Nations
in the execution of this decision. The North Korean
authorities, however, flouted the declsion of the
Security Council,

The weakness of the United Natlons'! enforcement

action was quite obvious now, There were no armed forces

41 U.N,Doc. 8/1496

42 U.N., Security Council, Officlal Records, 5th
Year, 473rd Meeting, (25 June 1950), pp. 13-18,
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provided to the Security Council. However, the Security
Council at this time did not suffer from its crippling
handicap - disunity - because the USSR was boycotting the
Securlty Council., On January 13, 1950, the USSR had
withdrawn from the Security Councll on the ground that the
presence of the representative of the National Government
of China was 1llegal, declaring that the USSR would not
recognize as legal any decision of the Security Council
adopted with the participation of the representative of the
"Kuomintang group". Thus, 1t was possible for the Security
Council to call for a cease-fire, a retreat to the 38th
parallel and recommend that all members render every
assistance to the United Nations in the execution of its
decision., In these circumstances, President Truman ordered
the United States alr and sea forces to give the Korean
government troops cover and support43. On June 27, 1950,
the Security Council recommendedun that the members of the
United Nations furnish such asgsistance to the Republic of
Korea as may be necessary to repel the armed attack. It
was necessary to "recommend" because there were no armed
forces avallable to the Security Council under Article 43

to order into action.

43 "United States Policy in the Korean Crisis',
Department of State Pub. 3922, Far Eastern Seriles 34,1950
Doc. 9. 4 UN, Documents 8/1517 and 8/1579.
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The USSR*5 objected to the Security Council
Resolution of June 27, stating that 1t had no legal force
since it had been adopted by only six votes, the seventh
being that of the representative of the National Goverment
of China, who had no legal right to represent China.
Moreover, although the United Nations Charter requlred
the concurring votes of all five permanent members of the
Security Council for any decislon on an important matter,
the above resolution had been passed in the absence of
two permanent members of the Security Council, the USSR
and China, The USSR® maintained that the United Stateac
support to the Government of South Korea constituted an

armed intervention in Korea's domestic affailrs and that

the Koreans had the same right to arrange their internal

national affairs in the matter of the uniflcation of

South and North Korea into a single State as the North
Americans had held and exerclged in the 1860's. Here the
USSR attempted to utilize the doctrine of National
Sovereignty in the spreading of communism,

Under Article 28, however, the Security Councill

is "go orgenized as to be able to function continuously.

4s U.N.,Documents 8/1517 and S/1579.
46 U.N.Doc. 8/1603
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"Each member of the Security Council shall for this purpose
be represented at all times at the seat of the Organization'|
These Charter provislons were drafted on the assunption that
the ability of the Security Council to act promptly in any
emergency would greatly increase its effectiveness. The
above-mentioned objections of the USSR were rejected by

some other members on the ground that under Article 28 the
representative of the USSR was obliged to remaln at the
Councll table, Thlis contentlon was very clearly stated

by the representative of France, thus:

"The Delegation of the Soviet Union, by abandoning
the Council, has abandoned the Charter. When 1t
returns to the one and to the other, it will find
agaln its right of speech, of criticism, of vote
and veto. So long as 1t has not done so, the USSR
Government has no legal or moral baﬁis for contesting
the action of the United Nations," 47

The United Nations action in Korea, however, fell

short of a model international police action. An
insufficlent number of members of the Unlted Natlons
particilpated and the United States contributed too large

a share of the armed forces. Also the Unlted Nations!
"Unified Command" was not really "unified" for it consisted

golely of Americans, with liaison offlcers from other

countries. Efforts were made to persuade the Unlted States

47 UN., Security Council, Officimsl Records, 5th
Year, 475th Meeting, p. 8.
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to accept a joint command, including officers from some

of the sixteen contributing members other than the United
States. These proposals were rejected by the Government
of the Unlted States., This instance shows clealy how free
the permanent member of the Securlty Councill is, in fact,
from the Unlted Nations Organization., Nevertheless, the
moral support of the majority of membercStates for the
United Nations' action in Korea was evident. Seventeen
Members contributed armed forces and twenty-~one additional
Members gave non-military contributions,

On August 1, 1950, the representative of the USSR
returned to the Securlty Council and took hls turn as
President. He then challenged the United Natlions' sanctions
which had already been taken against the North Koreans,

According to him, the war between the North and South

Koreans wasg a civil war and therefore did not come under

the definition of aggreggion, since 1t was a war, not

between two States, but "between two parts of the Korean

people temporarily split 1nto two camps under two

separate authoritles! 8 Furthermore, he held that the

United States armed interventlon in Korea congtituted "an

armed aggreesion! against the Korean people, since the

L8 U.,N., Security Council, Official Records, 5th
Year, 482nd Meeting, p. 7.
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Charter of the United Nations directly prohibited inter-
vention by the United Nations in the domestic affalrs of

any State when the conflict 1s an internal one between two
groups within a single State,

The representative of Francel9 replied to the
charges of the USSR, stating that it was not the United
States Government but the Security Councll which decided
that an act of aggression had taken place. He polinted
out that it was also the Security Councll which called
upon all the members of the Unlited Natlions to implement
its resolution. Therefore, the responsibility in the matten
was not solely that of the Unlited States, but 1t was a
joint responsibility of the Security Council as a whole,

In August, the Security Council, under the
direction of its President (USSR) became completely
entangled in procedural wrangles and, consequently, was
not able to accomplish anything.

The Unlited States, therefore, came before the Fifth
Asgembly Ain September 1950 with a plan "designed to
increase the effectiveness of the Unlted Nations". It
was congldered by the Assembly's Firet Committee from

October 9 to 21, and by the General Agsembly from

L9 Ibid. p. 16.
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November 1 - 3, 1950. After modifications, the United
States plan was sponsored by Canada, France, the
Philippines, Turkey, the Unlited Kingdom, the United
States and Uruguay, and introduced as a Uniting for
Peace Resolution.

On November 3, 1950, the General Assembly 50
adopted 1t by 52 votes to 5 (the USSR, the Ukrainian SSR,
the Byelorussian SSR, Czechoslovakia and Poland), with
2 abstentions (Argentina and India). This "Uniting for
Peace" resolution5l introduced four specific innovations
to the Charter's enforcement machinery.

First, the General Assembly was to recommend
collective measures including the use of armed forces in
any case when there appears to be a threat to the peace,

breach of the peace, or act of aggression 1f the Security

Councll, because of lack of unanimity of the permanent

members, falled to exercice its primary respongibility

for the maintenance of international peace and securlty.

If not in session at the time, the General Assembly was

50 U,N., General Assembly, Official Records, 5th
Session, 302nd Meeting, p.347

51 U,N.,, General Assembly, Officlal Records, 5th
Session, Supplement No., 20, pp. 10-12, Uniting for Peace
Resolution (377(V)).
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to be summoned in emergency special session on twenty-four
hour notice at the request of elther the Security Council
on the vote of any seven members, or a majority of the
members of tThe United Natlons.

Second, a Peace Observation Commission of fourteen
members was established to observe and report sltuations
in any area where there exists international tension llkely
to endanger the malntenance of international peace and

security. The Commission was to have the consent or

invitation of the State into whose territory it was to go.

This provision indicates again the respect pald by the
United Natione to the doctrine of national soverelgnty.
The Commission might be utilized by the General Assembly
"if the Security Council 1s not exercising the funciion
assigned to it by the Charter with respect to the matter
in question!

Third, each member was recommended to maintain
"within 1ts national armed forces" elements so formed and
organized that they could promptly be made avallable, "in
accordance with its constitutional processes" for service
ag a United Nations unit on the recommendation of the
Security Council or the General Assembly. The simllarity
between this provisgion and Article 43 is obvious. There

are, however, important differences. Instead of nego-
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tiating with the Security Council treaties which would
pledge elements of thelr armed forces to the Security
Council for use at the Council's discretion, members
should hold elements within their national armed forcee

at theilr own discretion when the Security Council or‘the
General Assembly ask for assistance. Thus, cooperation is
voluntary.-

Fourth, a Collective Measures Committee of fourteen
members was established to study and make a report to the
Security Council and the General Assembly on methods which
might be used to maintaln and strengthen international
peace and securlty "in accordance with the Purposes and
Principles of the Charter'.

This resolution also recommended that the Securlty
Council should devise measures for the "earllest®
application of Article 43 of the Charter to provide the
Security Council with armed fordes.

One of the purposes of the Uniting for Peace
resolution was to provide the United Nations wlth adequate
armed forces mede available by the members of the United
Nations. In thils respect the resolution brought no
results. Only Denﬁark, Norway, Greece and Thalland
responded to the General Assembly's appeal, while the
United States who originally introduced this plan 4id
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nothing to implement this provision of the resolution.
Obviously, the United States lost falith in a real collective
actlon of the United Nations and decided to rely solely on
regional alllances. As a result, the other States which
had voted for the Uniting for Peace resolution followed this
lead.

However, the importance of the Uniting for Peace

resolution can hardly be overestimated. It transfered

from the Securlity Council to the General Assembly the

ultimate responsibility for the maintenance of international

peace and security by creating a new system based on the

power of the General Assembly to discuss and make recom-

mendations with respect to any questions and matters

within the scope of the Charter.

During the Korean was an interesting development
took place again in regard to the problem of general
regulation of armaments. Was it possible to reach an
agreement on this acute problem of all mankind in spite
of the diverse national self-interests so well safe-

guarded by the doctrine of Natlonal Soverelgnty?
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(e) General Regulation of Armaments (1950~1954)

The next effort for disarmament was taken at a tlme
when the majority of States were in a feverish armament
race. On October 24, 1950, Mr. Truman, President of the
United States, addressed the General Assembly and, inter
alia, suggested that a proper plan for disarmament mus?t
jnclude all kinds of weapong; that it must be basged on
unanimous agreement and that it must apply equally to all
nations possessing substantive armaments., He also
suggested, ylelding a point to the USSR, that it would be
useful to explore wayse in which the work of the Atomic
Energy Commission and the Commission for Conventional
Armaments could be more closely brought together. Further-
more, he suggested that the work of the two disarmament
commissions could be carried forward in the future "through
a new and consolidated dlsarmament commission“.52

A draft resolutiton53 wae developed on the lines
suggested by President Trumaen, and introduced to the
Géneral Assembly on December 12, 1950, by Australia,

Canada, Ecuador, France, the Netherlands, Turkey, the

52 U.N.General Assembly, Official Records, 5th
gession, 295th Meeting, p. 247,

53 UN.Doc. A/1688
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United Kingdom and the United States. This draft resolu-
tiod proposed the establishment of a Committee of Twelve,
conslsting of the Security Council members, together with
Canada, to consider ways of co-ordinating the work of the
two disarmament commlssions and it was passed by a vote
of 47 to 5, with 3 abstentions, on December 3, 195054.

The USSR had introduced a draft resolutioniéhich
proposed that the Atomic Energy Commission be instructed
to resume its work and to prepare draft conventions for
the unconditional prohibition of atomlc weapons and for the
control of atomlic energy. It was rejlected by the majority
of members on the ground that 1t only repeated proposals
that the General Assembly had previously rejected.

On January 11, 1952,56, the General Assembly,
following a recommendation of the Committee of Twelve,
established a Disarmament Commisgion composed of the
members of the Security Council plus Canada. This
Commission replaced both the Atomlec Energy Commission and
Commission for Conventional Armaments. It was dlrected

to prepare a draft treaty or treatles for the regulation

s4 U.N.,Doc. 496 (V)
55 U,N.,Doc. A/L676
56 U.N.,Doc. 502 (VI)
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limitatlion and balanced reduction of all armaments and all
armed forces, for the elimination of all major weapons
adaptable to mass destruction and for effective inter-
national control of atomic energy to ensure the prohibition
of atomlic weapons and the use of atomic energy for peaceful
purposes only. The Commission was also directed to considen
plans for progressive and continuing disclosure and
verification, "the implementation of which is recognized
as a first and indlspeneable step in carrylng out the
disarmament program." Furthermore, it was directed to
determine how over-all limits and mstrictions on all armed
forces and all armaments could be claculated and fixed.
The Disarmament Commission held its first meeting
on February 4, 1952, At the second meeting of the
Commission37, the representative of Canada said that, with
the best will in the world, 1t would be misleading to
pretend that the Commlssion had any reasonable right to
expect rapid or spectacular results, Indeed the change of
gscene did not bring about any change of the character of
negotiations. Both the USSR and the Unlted States kept on
introducing proposals which were baslcally simllar to

those they had suggested in the two previous disarmament

57 U.,N., Disarmament Commission, O.R., 2nd Meeting,
Pe 2.
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commissions., Each of them also continuously relected the
proposals of the other58. However, a further study of the
nature of disagreement, in the light of the proposals made
by these two permanent members and by other States, 1is
necessary to find out what role the concept of National
Soverelgnty has played in these negotiations,

On April 24, 1952, the United States submitted a
working paper59 on *Essential principles for a disarmament
program*, According to these principles, the goal of
disarmament was to prevent war by relaxing the tensions
and fears created by armaments and by making war inherently)
as 1t is in fact under the Charter, lmpossible as a means
of settling disputes between nations. To this end, all
States should co-operate to establish an open and
substantially disarmed world, in which armed forces and
armaments would be reduced to such a point and in such
a thorough fashion that no State would be able to start
a war, and in which no State could undertake preparations
for war without other States having knowledge of such
preparations., International conventions should provide

effective safeguards to ensure that all phases of the

58 U,N., Disarmament Commission, Official Records,
1952

59 U.N.Doc.DC/C.1/1,
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of the disarmament program will be carried out. In par-
ticular, the elimination of atomlic weapons should be
accomplished by an effective system of lnternational controy
of atoml ¢ energy to ensure the use of atomlc energy for
peaceful purposes only. This working paper also developed
the concept of stages and the concept of inspectlon, It
suggested five stages of dlsclosure and verificatlon to be
carried out step by step, proceding from the less secret

to the most secret information, since no State would unvell
its security secrets without being certain that all States
were proceeding with the same good faith and at the same
time. The fifth stage should provide the disclosure of
"location, numbers and types of atomic and radioactive
weapons®,

The representative of the USSR regarded the
verification proposal as an lntelllgence operation "serving
the purpose of the United States intelligence service", and
bearing no relation to the Commission's task of prohibiting
the atomic weapon and rducing armaments. According to hinm,
the United States working paper led only to aggravation of
international tenslon.

In general, these was a radlecal difference in
principle and procedure between the Unlited States proposals

and the USSR proposals on disclosure and verificatlion., The
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USSR proposals called for a one-time dlsclosure of complete
officlial data with verification éf such data only. The
method of verification should include lnspection on a
continuing basls but without Interference in domestic
affairs. This was practically the same as the USSR plan
for atomlc control, which was by no means effective. The
USSR would not permit general inspection for secret atomlc
activities, except for inspection 1in case of suspiclon, the
establishment of which required freedom of information and
movement, which the USSR denied. Nor would the USSR admlt
international inspection of other atomic mines and plants
than those which it had declared.

On May 28, 1952, France, the United Kingdom and
the United States submitted to the disarmament Commission
a working paperfd getting forth proposals for fixing
numerical limitations of all armed forces. It suggested
that the maximum ceilings for the USSR, the Unlted States
and China should be the same and fixed at between 1,000,000
and 1,500,000, and the maximum ceilings for the Unlted
Kingdom and France should be the same and fixed at between
700,000 and 800,000, Cellings for the other powers would
be agreed upon later. The three powers contended that
this substantial reduction of armed forces in ltself would

tend to reduce the likelihood of armed conflict,
60 U.,N.Doc. DC/10
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T T The USSR rejected these proposals on the ground
that they were limited to armed forces while ignoring the
prohibition of atomic weapons, and that the redﬁction
would apply exclusively to that arm which was least
effective for purposes of aggression since the proposals
did not make it clear that the cellings covered land,
naval and air forces. The USSR also maintained that the
armed forces of France, the United Kingdom and the United
States should be considered as a single military force to
which should be added the armed forces of the remalning

eleven members of the NATO countries. On this point the

USSR departed from 1ts usual argument of the equality of

the permanent members of the Security Council,.

On August 12, 1952, the representative of the Uniteh
States, on behalf of his own Government and the Governments
of France and the United Kingdom, submitted to the Dis-
armament Commission a supplement®l to the original tri-
partite working paper. It suggested that the permitted
armed forces be distributed by agreement among the
principal categories of armed forces, that the type and
quentities of armaments be defined, that all other armed
forces and armaments be eliminated and that an inter-

national control organ be established to ensure the

61 U.N,Doc. DG/12.
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carrying out of the limitatlons, reductions and prohibitioni.

In introducing the supplementary working paper the
repreéentative of the United States62 recalled the
unwillingness of the USSR representative to discuss the
first tripartite proposal on the ground that 1t did not
deal with the distribution of armed forces nor with the
limitation of armaments.

The representative of the USSR63 rejected these
tripartite proposals on the ground that they did not call
for the immediate and unconditional prohiblition of the
atomic weapon. Moreover, he charged that they were based
on the United States plan,(now called the United Nations'
plan) of atomic energy control which aimed at "an inter-
national atomic hegemony of American monopolists" instead
of the prohibition of atomic weapons,

On January 11, 1951, the General Assembly had
directed the Disarmament Commission to consider the
United Nations plan on the control of atomic energy as the
basls for 1ts deliberations. The USSR, however, continued
to object to the international ownership and effective
control system proposed by the United Natlons'plan. In the

view of the USSR, control should involve merely continuous

62 UN., Disarmament Commisslon, 18th Meeting, p.3.
63 Ibid., 25th Meeting, p. 8.
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inspection which must not interfere in the domestic affairs
of States.
On July 20, 1954, the representative of the United
States summed up the approach of the USSR in the following
wordséuz
"Make a pledge without safeguards. Make promises
without providing for policing these promises. Say
that you want safeguards, that you want international
contrel, but evade any discussion of the practical
methods of securling those controls. Prepare plans
that will disarm the West without disarming the

Soviet block, Shout for peace and at the same time
arm to the teeth."

The USSR65, on the other hand, maintained that the

establishment of military, sir and naval bases on territory

of other States increasee the threat of a new world war

and undermines the national soverelignty and independance

of States. Therefore the USSR recommended that the Security
Council take measures for the abolition of milltary bases

on foreign territories.

Conclusion

Before any agreement on the methods of reduction
and prohibition of armaments could be reached, it 1is
obviously necessary to reach first an agreement on the

controls or safeguards required to guarantee security in

64 U.N,, Disarmement Commission, Official Records,
36th Meeting

/ég Rep. of the Sub.-Com. of the Disarmament Comm,
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return for reductions, prohibitions and limitations of the
different kinds of armaments., Thus, the problem was to
find safeguards which all permanent members of the Security
Councll could accept. Without some kind of agreement on tha
point, all dlscussion of quantity and methods of reduction
and prohibltion must be largely theoretlcal.

The USSR proposals and those made by the French,
United Kingdom and Unlted States representatives have points
of resemblance with regard to the question to be settled,
and they diverge only with regard to methods which the
several partles propose for the implementation of the
measures in question,

The permanent members of the Security Council
agreed in acknowledging the need to adopt a strict pollcy
in order to put an end to the armamente race., The East
and the West, however, disagreed on the question of
establishing international control to ensure compliance
with the rules of prohlbition. The West wanted such an
international control of armaments that it would not be
possible for any State to avoid disclosing all its arms
and means of waging war. The USSR proposals described

how an international control organ, provided 1t did not

interfere in the domestic affaire of States - which 1s an

almost impossible condition - would be empowered to
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remain permanently at certaln key points, which 1t would
specify, in order to verify the observance by governments
of thelr obligations under the disarmament convention.

But how would an international control organ know that
everything has been disclosed; how would it keep ltself

up to date and discover violations of the agreement 1ln
parts of the country to which it has not been given access?
Therefore, the West held that the officials of the inter-
national control organ should be empowered to pursue thelr
investigations anywhere at any time within the boundaries
of every State covered by the convention, and with complete
freedom of movement, including freedom of movement by alr.
Moreover, the USSR desired the immedlate and unconditional
prohibition of nuclear weapons, while the other permanent
members of the Security Council wanted the proposed
control machinery to be in existence and in operation from
the moment at which the prohibition enters into force and
the reductions start taking effect, but not until the
reductions as well as the prohibltlons have been embodled
in a general disarmament convention. Throughout the
negotiations the USSR, however, held that there must be
agreement on the "main issue" of the prohlibltlon of the
atomic weapon immediately, before there could be discusslon

and agreement on detalls and subsidiary questlons, such

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA .. ECOLE DES GRADUES

THE PROBLEM OF GENERAL DISARMAMENT 135

as that of the problem of collecting information. That

such a proposal was pressed by the USSR as a precondition
to serious negotiation on disarmament 1s clearly evidence
that the USSR did not really desire to reach a dlsarmament

agreement., The USSR was unwilling to resign that necessary

amount of her sovereignty which is necessary to establisgh

an effective international control organ to ensure compllanc

with the rules of prohibition and digarmament, Whlle the

United States was willing to give up part of her national

soverelgnty to create an international atomic energy

authority, the USSR adhered stubbornly to the doctrine of

National Soverelgnty. That fundamental difference 1s

illustrated clearly by the differences between the plans
of the United States and the USSR on the following points:

The United States proposed international ownership

of fisgsionable material while the USSR inslisted on

national ownership, The United States proposed also inter-
national ownershlp, operatlionsand management of facllitles
producing dangerous quantities of Tisslonable matekrlal, The

USSR was opposed to the egtablishment of an lnternational

#gupermonopoly", In the view of the USSR, the United

Nations plan was wholesale interference in the domestic

affairs of States, in their economic life and in all parts

of their internal organization. The USSR, thus, relected
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the plan on the ground of Article 2, paragraph 7, of the

Charter,

The control of armaments is clearly more a political
than a technical problem because the reduction and
regulation of armaments involves manipulation of the
relative power of soverelgn States.

The framers of the Carter could not provide the
United Nations with a permanent armed force of international
character because it was considered to involve too great an
infringement upon National Sovereigniy. Instead the
Members of the United Nations are to make available to the
Security Council specific national contingents of armed
forces by special agreements between the members and the
Security Council. The provision of Article 43 that those
agreements must be ratified "by the signatory States in
accordance with their constitutional processes" 1s a
further concession to the principle of National Soverelgnty.
Thus the contribution of armed forces was left to the
sovereign discretion of member States. Twelve years have
passed and the United Natlons 1s s8t1ll without its own
Wearmarked" national contingents. The fallure to provide
the United Nations with sufficient armed forces is likely
to obstruct general disarmamemt, for unless there is an

international armed force to police the world, Governments
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would hardly be willing to scrap thelr national defences,
Wlth regard to the garrisoning of the armed forces

to be made avallable to the Security Council, the USSR held

that those forces would be garrisoned in their own territo-

ries or territorlal waters, since the presence of forelgn

troops on the territories of other member States would

give rise to a feeling of anxlety among member States for -

thelr national independance. Thus the USSR was opposed to

the establighment of even a nucleus 6f international armed

force, Throughout the dlscussion on the gquestlon of

providing the Security Councid with armed forces, the USSR

defeated all plans on the ground that they would have

amounted to_an infringement of National Sovereignty.

"The Uniting for Peace" Resolution transfered from
the Security Council to the General Assembly the ultimate
responsibility for the mailntenance of international peace
and securlty by creating a new system which is based on the
power of the General Assembly to dlscuss and make recom-
mendations with respect to any question or matters within
the scope of the Charter, 8Since the General Assembly has
now the ultimate responsibllity for the malntenance of
international peace and security, one slngle permanent
member of the Security Councll i1s no more able to stop

the United Nations from taking collective measures. This

innovation diminlshes that sphere of national soverelgnty

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA .. ECOLE DES GRADUES

THE PROBLEM OF GENERAL DISARMAMENT 138

granted to the permanent members of the Security Council by
the framers of the Charter,

From the foregoing one may conclude that the USSR
was unwilling to give up any amount of her natlional
soverelgnty and her special powers and rights as a permanent
member of the Security Council in favour of any system
which, in fact, could provide for general disarmament and
international control of armaments.

The doctrine of National Sovereignty as adhered to
by the Charter of the United Nations and the special
position of the permanent members of the Security Council
in the Charter system obviously provide the permanent
member of the Council wilth great freedom of the United
Nations Organlzation and other nations. The necessity
of the unanimity of the permanent members, in other words
the right of veto, has only emphasized the natlonal
govereignty of the permanent memebrs of the Securlity Council
while the Charter provisions have subdued to a consliderable
extent other member States of the Unlted Natlons under the
united will of the permanent members66,

In view of the realities in power polltics, the

value of the "Uniting for Peace" resolutlion i1s questionable

66 See Chapter 2, (a) and (d).
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as any permanent member of the Security Councll may ignore
it and, due to her mllitary strength, could be brought to
submit to the will of the United Nations only through war
(resulting in her defeat) - and war is contrary to the
principles of the Unlted Nations,

Nevertheless, the "Uniting for Peace' resolution
apons up new vigtas for the possible course of development
of the United Nations Organization, towards democracy,

The resolution itself might also serve 1ts purpose ln some
future emergency if the development of power politics 1is
favourable to its spirit. In any event, the "Uniting for
Peace" resolution must be reckoned by any State planning
to act against the Purposes and Principles of the United

Nations.
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CHAPTER 1V
DISPUTES OVER A TERRITORY
Preface

In the history of mankind, disputes over a
territory, l.e. contests about Soverelgnty over a
territory, have been a traditional cause of wars. Since
the maln function of the United Nations 1s to maintaln or
restore international peace and security, it is especially
revealing for the purpose of this dilssertation to examine
such disputes in order to find out whether the United
Nations has been able to carry out 1lts obligations in
case of disputes over a territory and to what extent, 1if
any, the concept of National Sovereilgnty has influenced
the operation of the United Nations in this particular
category of matters,

The United Nations has been confrnted with
geveral disputes over a territory. For the purpose of
this dissertation only two cases have been chosen, namely
the Kashmir dispute and the Palestline questlion, because
due to their nature, they represent two different types

of disputes over a territory that frequently arise.
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(a) The Kashmir Dispute (1948-1952)

The State of Jammu and Kashmir is bounded on the
southwest by Paklstan, on the west by Afghanistan, on the
north by the Sinkiang Province of China, on the east by
Tibet, and on the south by India. The strateglc importance
of this area 1is obvious. The upper Indus, wlth the Gilglt
tributary, forms a valley stretching from the southeast to
the northwest of the State. Northeast of this valley lie
the Karakorum Mountains, The Himalayas lle along the
southeast of the State, bordering on India. The valleys
of the Jhelum and Chenadb are southwest of the Himalayas.
The Jhelum Valley is the famous "Vale of Kashmir', 80 mlles
long by 20 miles wide. Three Kashmir rivers,-the Indus,
the Jhelum and the Chenab,-flow into Pakistan and also
control to a very large extent the agricultural economy
of Pakistan for 19 million acres of land is irrigated in
West Pakigtan by the waters of these rivers. For many
years the waters of these rivers have been the especially
bitter source of disagreement and hostility between India
and Pakistan. The State of Jammu and Kashmir has a
population of about 4,000,000 (in 1941). According to the
census of 1941, in Kashmir proper, apart from Jammu, 93.5

per cent and in Jammu 62 per cent of the population were
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Muslims, In 1950, Sir Owen Dixon reported1 to the Security
Council as follows:
"The State of Jammu end Kashmir is not really a
unit geographically, demographically or economically.
It 1s an agglomeration of territories brought under
the political power of one Maharajah,"

The great grandfather of the present Maharajlah
purchased the territory of the State from the East Indla
Company in 1846,

The withdrawal of British authority from India on
August 15, 1947, created a tense situation in Kashmir,
where a Hindu Maharaj)ah ruled a predominantly Muslim
population. Both successor governments - India and Paklstan
- gsought the accesslon of Kashmir, The basls of partitilon
of India was that Pakistan would comprise comtiguous Muslim-
majority areas in the northwest and the northeast of the
gub=-continent, and India would comprise contiguous non-
Muslim majority areas. In August 1947, the State of Jammu
and Kashmir entered into a standstill agreement wilth
Pakistan. Into this already unstable situation came the
aftermath of the widespread communal rioting in the Punjab
all along the southern boundary of the State. In East-

Punjab, 235,000 Muslime were massacred by Sikhe and Hlndus

1 U.N.Doc. 8/1791, p.28.
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during the "communal rioting". In the latter half of
September armed bands of Sikhs, Hindus, and even the armed
forces of the Maharajah committed massacres of the Muslim
population of the State. These massacres provoked rlsings
of the Muslim populdtion in different parts of the State.
On October 20, the tribesmen, bent on avengling theilr
co-religionists, swarmed from the mountains into the State
of Jammu and Kashmir, entering the State in its south-
western areas from the adjacent territory of Pakistan, and
penetrated as far as the southern borders of the State and
outskirts of Srinagar, the capital.

Unable to cope with a Muslim revolt strengthened
by the Muslim tribesmen from the North-West Frontier
Province in Pakistan, the Maharajah of Kashmir signed an
act of accession to India on October 26, 1947, The
following day the Government of India accepted the accessilon
on the condition that as soon as law and order had been
restored in the State, the question of the accession of

Kashmir would be decided by reference to the people, and

thereupon sent its air-borne troops 1lnto the State. The
Indian forces, combined with the non-Muslim forces of the
Maharajah of the State of Jammu and Kashmlir were, however,
unable to capture all of that territory of the State which

was under the revolutionary "Azad (liberation) Kashmir
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Governmentt,

On January 1, 1948, the representative of India
to the United Nations, in a letter? addressed to the
President of the Security Council, ledged a complaint
against the Government of Pakistan, under Article 35 of the

Charter, alleging that a situation exlsted between India

and Pakistan which was likely to endanger peace and security

According to the Government of India, this situation was
a result of the aid that invaders were recelving from
Pakistan for operations against the State of Jammu and

Kashmir, which State, India maeintained, had acceded to

India and was part of the Dominion of India., The specific

charges which the India Government brought against Paklstan
alleged that these invaders were allowed transit across
Pakistan territory; that they were allowed to use Pakistan
territory as a base of operations; that they included
Pakistan nationals; that they drew much of thelr military
equipment, transport and supplies from Pakistan; and that
Pakistan officers were training, gulding and otherwise
helping them. On the basis of these allegations, the
Government of India requested the Security Council to

call on Pakistan immediately to stop glving such assistance,

2 U.N.Doc. 8/628.
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3
The Pakistan Government, by letter dated January

15, 1948, emphatically denied that it had given aid or
assistance to the invaders of the 3tate of Jammu and
Kashmir, concceding that a member of independent tribesmen
and persons from Pakistan were fighting as volunteers but
that it was wrong to state that Pakistan territory had been
used as a base for mllitary operations, snd that 1t was
also incorrect that the Pakistan Government was supplying
military equipment to the lnvaders or that Pakistan officers
were gulding, training and otherwise helping them. In the
same communication, the Government of Pakistan lodged a
series of counter-charges againset the Government of India,
under Article 35 of the Charter, and requested the Security
Council to take appropriate measures for the settlement of
these disputes. The Government of Pakistan charged, inter
alia, that Indla obtained the accession of the State of
Jammu and Kashmir "by fraud and violence"; that large-scale
massacre and atrocities on the Muslims of Jammu and Kashmir
State had been perpetrated by the armed forces of the
Maharajah of Jammu and Kaeshmir and the Indlan Union; that
India had made persistent attempts to undo the scheme of

partition; that a pre-planned and extenslve campalgn of

3 U.S. Doc. 8/646 and Corr.l.
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"genocide" had been carried out and was still in progress
in the Union of India; that Junagadh and some neighbouring
States which had lawfully acceded to Pakistan had been
"forcibly and unlawfully" occupied by the armed forces of
the Indian Union, which had caused extensive damage to the
life and property of the Muslim inhabitants of those States;
and that the obJect of the various acts of aggression by
India against Pakistan wasUthe destruction of the State of
Pakistan". L

With regard to the question of Kashmir, the letter

made the followling important statement:

"India has chosen to confine the reference to
the Security Council to one single aspect of the
Kashmir question which ignores the bagic and funda-
mental lilssues affecting the State of Jammu and
Kaghmir. But even the Kashmir episode in all its
aspects 1s but one link in the chain of events
which has been unfolding ever since it became
obvious that there was no solution of the Hindu-Musglim
problem except the partition of India. A reference
to the Security Council must therefore cover much
larger ground and embrace all the fundamental dif-
ferences between the two dominions."

Thue, the Government of Paklstan attempted to widen the

scope of the issue under the Security Councll consideration.
On January 6, 1948, the President of the Security

Council had sent an "urgent appeal" to India and Pakistan

to maintain the status quo. This action of the President

i Eaghmir is_the commonly accepted abreviation of
the State of Jammu and Kashmir,
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was sustained by the Security Council resolution of
January 17 g which called upon the parties to take all
measures within thelr power to improve the situation and to
keep the Security Council informed.

On January 20, 1948, the Security Councll resolu-
tion established a United Nations Commission for Indla
and Pakistan (U.N.C.I.P.) consisting of three members, one
selected by Indla, one by Paklstan, and a third by the two
members so selected. This Commission was invested with a
dual function of investigating the facts under Article 34
and of mediating between the partles. It was to perform
these functions in regard both to the situation in the
Jammu and Kashmir State and to "other situations" set out
in the letter from the Government of Paklgtan, dated
January 15, 1948. Thus, the Government of Pakistan
succeeded in enlarging the scope of the United Nations'
intervention to include all disputes between India and
Pakistan, such as genoclde and Jumagadh.

On January 27, 1948, Indla and Pakistan introduced

7
to the Security Council their draft resolutions, both of

5 U.N.Security Council, Official Records, 3rd Year,
229th Meeting, pp.l21-125 U,N.Doc.S/651

6 Ibid, 230th Meeting, pp.129-143. U.N.Doc. S/654

7 U.N.Security Council, Officlal Records, 3rd Year,
236th Meeting, pp.265-268.
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which recognized that the future of the State of Jammu and
Kashmir must be decided through "the democratic method of
pleblscite™ held and supervised under the authority of the
Security Councll. However, the Indian draft resolution
suggested the cessation of hostilities as the first objec-
tive to be achleved while the Pakistan draft resolution
stressed the plebiscite and the establishment of certaln
conditlons, such as the establishment of an lmpartial
interim administration in Kashmir, for the holding of a
plebiscite.

The representative of the Unlited Kingdom supported
the Pakistan view, thus :

“In my conception, infinitely the best way to
stop the fighting ie to assure those who are engaged
in it that a fair settlement wlill be arrived at
under which their rights will be assured (...) Only
when the combatants know what thg future holds for
them, will they agree to stop."

The representative of Belgium argued that the pleblsclte
and the cessatlion of hostillities were really two aspects of
one question and that to try to separate them would be a
mistake. He tried to reconcile the dlametrically opposed
views of India and Pakistan by submlitting two draft

9
resolutions. The first called for a pleblsclte to be

organized, held and supervised under the Security Council 's

8 Ibid, p.283
9 Ibid, 237th Meeting, pp.285-6
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authority and the second instructed the United Natlons
Commission for India and Paklstan to consider "that, among
the duties incumbent upon 1it, are included those which
would tend towards promoting the cessation of acts of hos-
tility and violence."

The representative of ngistan was prepared to
accept these two draft resolutions" as marking a definite
and salutary step forward in the settlement of the dispute
relating to Kashmir".lo The representative of Indla rejected
them as "innocuous in the extreme“ll He declared that the
two draft resolutions did not meet with the "assent" of the
Government of India.

The parties, however, agreed that the question of
the accesslon of Kashmir to Indla or Pakistan must be
determined by means of a free and impartlial plebiscite.

The problem with which the members of the Security Council
were struggling in March and April was to determine and
propound the essential conditions for such a pleblsclte.

On April 21, 1948, the Security Councll adopted

12
the first significant resolution on the Kashmir dispute.

10 Ibid, 240th Meeting, p.365

11 Ibid, 237th Meeting, p.295.

12 U.N.Security Council, 8fficial Records, 3rd Year,
286th Meeting and U.N.Doc. 8/726.
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Thia renolution Anorenped the nemborehip of the United
Nationas! Commigsion for Indinm and Pakiaton to five by por-
mitting tha Seourdty Counoll i%aelf to appoint ¢wo mounbera.
It instruoted the Jommleusion To procecd icmodlately to The
indlan gub-continent snd there plsce Ais ond offinon nnd

Zedintion &% the dlsporal of She dsvsrnaentin of Indin and

Faklstun with reapect both *to tho reastoration of ponce snd
order and So the holdlng of a pleblpoite by The Iwo
Covernzenta®, It called on rakiatan o weo *1ts bond
sndeavours® to aecure the withdrawal from Kesiveir of tribes-
aen and Fakistanl natlonsle wiwo had sntored the Htate for
the purpose of fighting, and to provent any furshey
sjntrasion® Ainto the State and any furnishing of "matorisl
nid to thoge fighting in the tate®, On the other hand,
the romolution pevmitted Indla %o retsin z& minlmum Coros
to suppori the invernzent of Keghnir in the seintonance of
law and order while the Wlk of Indints forcea was %o bo
withdrawn in conzultntion with the Commiscslon end only sftep
the Commlevion wag aniiallind that the Iribeanen iers withe
Aruving,

with reord to the pleblzelite, the peenluticn
doolded that a nosinne of the Senrctory-isnaral af the
United Hatlons would be anpointsd o be the loabisoite
AGminigtrator, vith slmost unlindted authorily in carrying
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out his funotions, 1Y algo atipuwlated various nessuree to
aafeusrd tho frasdom and lonaptinlity of tho pleblselte.

The UiuH abatalned in ell thezo decisions of the
Gecurity Councdl on the ground thet the nenbsrahip of the
URCTI¥ wag unsatliqfactory and ite relstion 2o the Jocurity
Counclil not gufficlentis aloag,

Tha CTF held prelicisnapy mestings in Saneva ztroéing
nﬁ June 21, 1848, In the baginning of July the Cormisclion
wrooacdad to the Indian gubwasntinend wvhore 1t sfopred in
Xaraohl from 7th %o ¢th of July bafore procesding to Hew-
Jolhi. In Raracll the Coumiesion wiag roosived inforsslly by
the HKiniztar for Forelisn Affalrs and Commomvonlth Relstionsa,
Siy Nohnosmsd Pufrallsh Enoen, vhe inforwed the neubars of the
Commission that the Faklstan Arey had 8% the ting reculay
troops in Kaghuzir, These troons had boon gont to Engholr
in tha firast hoal? of May becsuge the Indian wrny, notwlthe
gtanding the Zecurlty Counclitsz reselutlons ealling for
gtatus quo and vithdraval of Poroes, bhed otaried an offensive
zgningt The Aned Pashaly Torcos,

he Coummisslion Lamediately Anitisted Anaulrioes with
zha [overnwents of Indin and roeklsSan oconcerning thsa cuose

tion of ceanrp-Tirs,
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13
in the view of the Pakistan Goversment, thinre wrory

thres sinlsun conalderations to De taken into account i
casertion of hastilitios wag to be hrouzht f;batm.. Fiyrat,
the Indian troops should be vithdrawn from the Jamnu sand
Kaghair State. SHeoond, provislons ghould be made Loy the
rrotaoation of Huglinm porulweiion and the weinisnanos of law
snd order followiny the withldrewal of Indlan troops. For
this purpoge the Governuent of Pakisztan suogeested the uee

2 intarnstional foroes, Finally the vievs of the azed
Eashnlir Government should La Saken into due conslderctlon.
%ith recard To the entey of Pakliastan tyoops inte Hsghaly,
the Cousmisslion was inforaed thet Pekisfan sent troops in
order %o protect her own Territory fyom pocaldle agmireselion
br Indlan forces, o prevent n fnll reeomni}  in Xsshvdy
by the Government of Indisn, snd fo pravent the influx of
gnme 7,750,000 refugees into Pakletsn whieh would have
ragulsed Tron the Indian offenalve 1T AT wore not met with
force snd ntopped,

he Indian Sovernment ropomisd $hoe entyy of Taklstan

troops inte Xashnlr as en oot of agoresslon ageinst the
Union of India, Indis meintained that 1Y% wan logally in
Kephrdy, and thoush %his wight bBe sontestad by Pakiastan,

33 U.¥. Doo, /1100, persgeaphis G0wSh,
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1t vas, howaver gerdaln that Xashmir <13 not belong to
Takdistan, snd therefors ita Sroopy waeare Allecslly in that

Etato. Zhe Covernment of Indie wown wililine $o spoasnt s

censn=fira on the eondition thet the poiyesnimmgy of thg

garenz pad Paeluile vovernwent gver the ooption of thaiw

Larvitory eviacunbed hy Prkiebanl gwsovps w1l be psescenirads

that the Axad Nasghale CSovernmont will not be recomnized by
the Comalisrion; that Pakisgtan ghould have no part in the
orgnniration and conduct of the pleblimolite or In rny matiter
of internnl adalnisiration of Rashnlr; ’:xnd that the strenpgth
of Indilen forcaes maintolined ﬁ; Kashalr should Yo sufficient
ta onsure securiby apains? aeny form of externsl agoreasion
we well Ag Antormd dloor lep.dh

On Augued 13, 1548, the Donmuipelon ndopted
rémlutmn} calling for a cossg-fire ovier Lo apply to all
ftoress undor tThe control of Indla and Fekisten., This ro-
snlutlion ariled soain Both Uovermente o asoept nertaein
prinoiples a6 o bapis Tor the forouwlation of 8 Truoe agrase
sent. Those priunciples were olesply ts the advantage of
Indla for all Pakistsnl Croops, tribssnen and Maklstand
nationnls were to be withdrawn whille only the bulk of

Indinn forcen ware %0 ieave Haghmiy bu¥ only aftoy the

Tl Ut e D00, 9,{:}}

10, parageaph 98
15 U . Don, G99
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vithdraval of teibegeen snd akistan nationnls and while

the Paklelan fortes wore bnimfg wvithdyawn India was parolitted
to asintalin Toroces which in agroaenent with the Commission
{but not with raxistan) wore considerod nocergary %o apsiet
loan} autheritlies in the mainSonanoe of lavw and orier, The
resclution finuwlly ealled upon Indla and Psaltlatan to row
sTrirn thelr wlsh that the fubure spiatus of Kashzir should
be deterpined through the demooratio method of plebliscitae,
&nd to agrveae to onter into consdtrilen with the Comminslon
to datormine oonditionas fop gamh & pleblseiio,

On Decowber 11, 1088, » opace-fire sgreanont wan
sionsd By Indls and Faklatan %o fake effsct from January iat,
19&9.16 The Conmigsion then subzitted to Both nparties
propoesle Lo 8Pve ng v;he;/’:mmm for & vlobizolte, and oxe
pressad the hons Shal they sight be found Tacvepiadble in
thelr entirety® Ty both @ﬂVﬂvﬂmﬁﬁﬁﬁ.l? The Sovernments of
India and Fakiston trpesussh latters deted on 23»d snd 25ih
ef Doocsaber, raspesativaly, and accented the propssnis of
the com:.aﬂion.m Consnounntly the Comnieslon adopted on
Joanunyy §, 1749, # regnliunilon ineorvorsting the agroocnant

slready reunhed, The Firss twoe werarpraphs of the resolution

1h U N Doe, o116
17 U M.ioo, 4/1L96, annex 3,
18 U.B,. Do, P/LL96, Annoxes B and 5,
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read as followsd
V1. The gquastion of thoe socees’on of the Jiatae
of Jannu and Kasheir to Iniin o iakistan will be
daolided Shrourh the deusoratic method of a frog and
lopertial plobisoite.

2. A nlebisol%e will be hald vhen 4% ehnll bLe

Tound by she Conmission tha% the congo=Lirs and
wruce asrasxents sot forth in Part I end Part 11
of sho Coomivelonta rogolution of 13 Aupuat 194E
have hean sarriod oul ant arranronehis for tho
plabisolia have heon tomplsted, ¥

Thue, the agyooaent Lo deglds the Fate of Kaghulp
through an impartial nleblreile waz finally eonaiuded
between tne Ablsputing perties and the United ¥atlons
Couminsion, 7This agrooement i in conformity with the
Furposes of the United Matlonp,

The next gtep wag tha exeaullon of & Truce roce
aont for She withdrawal of 1 nkistan forces and the bhulk
of Indian forsees which wvag %o be praparatery to the froe
and iamartial plebiscite %o bs held under tha United
Navions auaplices, Followinz the principles embodied in the
regolution of Auguet 13, 1748, the Commisplon oastabliahed
tr. gohedules of withdrawel of the rekistan Troops and the
bulx of the Indlan Toroos, On April &0, 1945, the
Lozpiarkion aabylited & plan19 tao the Indlan {Jovomisenty

for the withdrawnl of the dulk of the Indlan Toroes fron

18 U .Doa, 5/L430, annax 22,
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Fashnir, The Governnent of India velwotoed® the plan on
the ground that 1t 342 not providse for the dishanding and
disarmdng of the Azad dovaermuent forces, whieh hnd by now
prown fron a amall), pooyrly aqulppod foras o an amsy of
thirty-tvn wall equipped battalions. 7The Governnent of
raxiatan®l, on the othor hand, vas not able %o accept ths
plan of the Comninsion on the ground that it 4id not
provide for a gioultanoous and synahronized withdravel of
the Farietan forceg and the bulk of the Indian fovees,
Tha Coumlsailon canme %o the conclusion that madiatlion by

%, undor the lismitations within which 4% wms oblised to
parforn A%s tagk, was exhaugted, As a final offort %o
find 2 sodution to the truse the Jonnlgnlion propossd %o
the partice thet diffzreanoea avrising frem interpretation
of the Commlssion's rasnliutiohn phould be referrsd to
arbismtion by Aduiral Nislits, who hed beon desimnated

g3 Plevisolte adeiniatrator in Xarch 194023, The Governnment
of Indin rejeoted the Coxnlssion's sugpested course of |

aetionse while the Govermzent of Paklatan agreed®3 to the

proporsud of the Comminaion,

20 Whlehao, 8/1470, annex 50,
21 UJDoo. 571430, annex L9,
22 CJMJao0. B30, annex 36,
B3 UMdJDoo. 5/14730, annes 37.
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In Docenbex LOLY, the Cormleslon paferrod the
entivrs Question dbank o the Hacurity Counnll, acknowledging
its fallure to sooure Shoe fulfilment of sondltionn f
necassary to the holding of & pleblisclte, and recommcended
that the ive~napher Connmisslon should be ropisosd W7 a
single mediator with broad authorlty ond undivided
resvonsibility H,

On Lecembar 17, 1949, the Becurity Couneil
ingtructed isn resident, General Helaughton, ¢ modiate

twien the parties. The twn Govsrnnents hnd clearly and
unequivonally agreaed that the futuwrs ¢f the State of
Jamma and Xaghmir ehall be dofernined by the demoeratle
meothod of A freg and Lfmparticl pleblzeite, In other vords
thay had acitnowledpged %She yeople of that Ytate an the
ultinate zourte of Soverelsn Yowar. 7They disagreed,
however, on the erucisl question of the wmethods through
wnich the nzcecaayry condivinns foy push a pleblzolts
aould bep% bo azaured, Cennral McoliaughBon attompted to
ntrike a Just and equitable balanee between the conflicting
tntercste An bhis propvaals for the dscllitarization of the
$%atn, Thess proposnls provided, Anter alis, that 2l the
resalar foroos of Faklaten and The yogulny fovoas
Indin that are not roquired fop the nurposes of gecurdty

or for tha maintenanes of lav ant oprdeyr on the Indian
20 UM,000, 8/1430, paras, 2856,
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81do of The oonse=-lire line shiould b withdrewn; that a1
looal rorsooes, inoluding on the ona elde the armed fnrces
and BAlAtia of the State of Jawma and ¥aghalr and on the
other the Arad Toroos, stould Lo a&nﬁrnéd. Heliawshton
aurnestad the avpeintonnt of & Unlted Natlions representiatlive
%o inplenent these prinelvles of domilitarlization,

On kapoh M4, 150, the CYagurity Qauneilzﬁ, conpidore
ing that gteps should be faken forthwith for thy denilits-
rization of the Ctabte and for the eoxpeditlioup deteraination
of 43s future trroupgh s free pleblascite, called upon the
dligputing Governments to prepare and ssstute within a
period of five zonths from hireoh b, 1940, a progran of
de:ilinarizazion, and degided to anwolint & United Nntlons
ﬁEprnaannaﬂiﬁa To pupervise the Luplementation ¢f the
progran of danilitarization containgd ia the report of
Gansral Noleughton, On Aprll 12, Sir Owen bBiznn, en
Australien Jurlsy and Alplosal, wna ampolnted the United
Baslons lionrwsantutlva,

Yaklaloan aceentod thle rmﬂalutian35. Thouh
Indis acvoepted the rapleowement of Lthe Coonsimslon by a

ginglie Unive. Waslons Voprasentsilve, ohe rojsoted the

24 Rogolusion 5/1H6%

26 UM, 2ecurity Oouncl), Officiel Heeords, $th
Your, HP0Th Heating, Dl
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selaughton proposala and thorefore, by inferonce, conws Lo
raject the rosolution itanlfl?,

Siv Owoen Jixon armdved in the Indian sub~continent
on Xy 27, 1950, made an oxtensive tour of Kaghmir during
the next elipght weeks and from the 20th to the 25th July
held & conferonce with the yrine Mintstera of India and
FakXlstan., Having been unsucoessful in obtaining the
agroemaent of India %o his denilltarization praopoesis and
hia suggestlions for oonditions which, In hie oplnion,
would agsurs k frir and Lnpartial statowlids plabinclze,l
air Qwen than azgerdained the roscilons of the Two Frirs
Hindsters S0 varlioua plans alteraatlive o that of an ovars
81l plsbiseitoe. UWhile the Government of Indle apvesrad
intorested in esrtaln of thrge suniretiong, tha Governnont
of Pakistan, howover, oontuonded Lthat the contravenonéd
Indlats comuiloent o deteraine the future of the SHtate
ag & whole by a2 plebisoite, Dozplte this anparent inpanse,
8%r Gwpn contlinued An August his medistion and negotiations,
and nareundad the Onvernnentt of PFakintan to azroe to dizcuas
possible sliewautive gedtliononts without abandoning thoiw
adkarance To tho principle of o statewlds pleblasite,
providsd that the Sovernuent ol Indla would agrens %o
noogpt 6 plan o e drafied by Silr Gwen conbalning cone
Astions Poyr g faly and LAnpertinl plebipcito in the gﬂnérnl

27 Loid,
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area o the Xashaldr vallay. Such a plan was, howeven,
roJechad Wy the Oovernmont of India, AfSer both Price
Hinistors hed agrecd thut thare was nothlng further Sip
CGwen could do wndsr hiz teeas of weleronoe, be left the
sub=continens on Auguat 23. In hia report %o the Security
Counoll he contended ag Tollowas
*In the end, I becaae convinoed that Indiate
&iresnent would naver On obtuinoed o demilitarlizntion
in any susch Dorn, or o provipisns govepning the
poricd of the nleblicolte of any such oharacler, an
would in ny opislon peralt the plablaelte belng
conductad An eonditions sufficlently rusyriing
acainst iatinldation and other foras of influence
and abups by which the Irendon and feirness of the
plaebiseliss 2icht be Asperilled, ¥R
On April 30, 1951, the Spourdity Council, followling
Ats doalialon of the 30th of ¥srah for deuillivarizatlon
and ardivtravion, aprointed o, Frank P, lrahas, 8 dige
tingulghed Anerican medintor, to sucopad Bir Owen Dixon
a4 thg raprasentafive of Che Unized Hations, Or. Grahan
nepotinted with the Governments of Indla and Pakistan
sontinuously Throush 13351 and 1952, His mediation efforta,
howevor, conoenirated on the technlonl aspect of the
problen of demilitarisation, nanely the elva and oliarcotep
7 the synod foraos whlch should rensin on seoh aide of

the gesse~Cirs 1ine during the deniliterization perloed??,

28 U JDon, ﬁ*/:i??la o L6,
29 UJlcuments G/R375, 8/2648, o/2611, n/2783
and 8/ 2967,
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In thia roypect, his offorin besucht nhant the nerpoeling

of 1rstueg whiioh In oo Harn eavaslad that the maln

dirfamcnang ratlier than tha teehnlonl sreablone vars, 4n

Inck, blaeking the wny Bo nn apeament, Assording to

oe, Geahand?, there pain issuss badween the parties relsted
to the status of the Ltate of Jammi and Kaahalw, the

notura of the ragpanwlblitlaﬁ of ths appropriate authorities
on each side of the ceame-fire line durlng the demdlitarize-~
tion peried, and the osbvligntlions of the two doveraments
unor the agreod resolubions of August 33, 1548 and

January 5, 1949, Indeed, India and Pakisten astated the
fundareniai poctulates of thelr cage on Xaghnlr al overy.
atage of ths United Natlong interventlon., Thaess fundaaental
postulatos ocould be sunzmarizsd In tha followlng vay.

Tndia considers Atself To bo in lawsl pocmaccton
or the State of Jammu snd Eaghweir by virtus of the Inatrue
aent of accesplion of Ontober 26, 1247 sirned by the
Bahiarajah of the ¢inte and peagptad by the Goveraore(ennral
of Irndlia,

"he Tundssental postulats of Velilstan in that the
accossion of the State of Junou and fa hmiy to India ip

11lezal. This gtand was first stated in the Fakisten

30 UMy, Usecurdty Usuncil, Offielal Records, 7t%h
Yenr, 505%h Heobing, 22
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couplaint bofore the Bacurity Souwnell in January 1948 and
hag been 'ropreted througbout the United Kutions intervantion,
Paklatonta naln argunents %o support This contentlon nay be
suzRed wp s

(a) Thie standssill agrecment of August 15, 1547,
batwaen Fakistan and the Utate of Jamu and Kashnir debarred
Kashsiy fron entering Ante any kind of eproement with any
cther Liata.

(b} On U diober 26, 1967, the Maharajah of Yaghoir
had no suthority laft to gxocute an instrunment of accesgion
baeauss the raveld of his people hed overthrown hia
Joverament and compelied the Maharsjsh himaslf to fise
Iron thas Oaplisl.

(o} The o3 of socecaion vap brought about by
conspiracy, vielence and fraud nnd theroford 1% was invaliad
b Anysiedt,

{4) ¥hen the Government of India ecoepted The
escension ©F the Ntate of Jomwm end Fachmir to Indls and
rughed its troops to the Stalte, the aot of tha aﬂVﬁ?ﬂﬁﬁﬂ?
of India implied roegosndtion of the conatitutional :“f&f;‘hﬁ)‘{

|
of an sutoeratic ruler “to rogard the Htate as hin personal

proporty, and ius psople g his chattela”, 22 This was

31 fen WHDoo. 51530, p.7L for detalls on this
aantanﬁimg.ﬂ H,, Security, Counsdl, Offiolal Nocords, $th
o ey & Q1 nopd
Yoow, 46860 RodtingS poeliatuttde woords,
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contrary to tho rrineiple of peetition, scknowledgoed by
Indla, according to whlel the deolision of pccescion ruph
be 1ol to tha poople AL 4% co hmppened that a ruler
desirgd o accods to he Dominlon whoge predominant
saliplon was different fron the relligion of tho majorit:
ol hls people. Ghe Doputy rrize Minister of India, Sir
Sardur Vallabhal Patel had spsoclfically declsred thal on
the lapse of Uritish suseralnity, usovaratenty dn the S4eotea

danesd Ba the smonlae, ant thab¥ie declislon of sisons '«*‘mg

nople,dd  Furthermore, vwhen the

Governiens of <India mmze‘l" to know vhat the ruler of

Junsgadiy, the majorlly of whose peoopls were Hindus had
sipnad an instruzent of acceppion o Feklstan, it cent
 of Paklsitan, which stafed:

i."i’

& Seicyvan to the dovarnan

#pakinten dovernnant have unilateorally prooseded
to notion yMhlch, 4% waas mde nlain, tho Covernnent
ef India oould never and do not segulicano in.
Jmceptsance of acoossion o FPaklatann gannat dbe dbut
ropordad by tha lf)Vt)l"nT n’c of India as pp encroschaont
on Indisn aﬂvwnimw LoAnconalstent with friendly
PoLnLi0Os Thob HGOWLG w».m botucen the two Domdniong,
™ile antilon of Pakloten 4n conhsidered by the %v«m»
mont of India 0 bo o clocr atteonmpt to oouge dleruption
in the Intasrd 'cJ of India Dy m@tozmxm the J.nrlmnou
and Doudapics of the Doninlon of Pakipton in whter
violation of the prﬁ_zmimm lmmh partitlion wan
serand upol and elfleciud,®

53 Lbid, pe 2
34 Unfomliniong ours.


http://Aoocptar.ee

DIBPUT 3 WRER A CIRRIVONRY 164
remet by

Thua, ndiatg  coptangs of acc.nel
ato of Jaouaw ol Le ig Yan

L8 of

the Maharalah of tho
anaroaobhnens on th neolnly and tove

5 ~ ey
e A WAy

Pakliotan,
{6) The Gov. .or-Cenheral of L gop. & the

aaharajalls olfer o1 .ocesuion on $he condil on that as

wation of

goon as law and order nad boen ragiored, th

the sccgsalon of Kachnir would Lo desided by . “erence
seddan of Shw Maharalali ang of

no wallddsy in lav beocause

S0 ihe people. Thus, Wnu

ths Jovernment of Indilz ks

the Indlan Conatitullion Acy doss nol revormizoe m
condliiicacl accsasnlan.

Indla argues That tha Anatrasens of actession 1o

the agcesglon

Las

not conditlonal for 1t dose not glate 42
i3 conditlonal,
(7) socoriing %o the Unitad Nations Comission
Tor India and Paxistan rosolutlion of January 5, 1949,
tho purposs of the plebinoile was %o deternine vhethopr
Foaclmiy should acezdo 0 Iadis or tu Faklstan. Therefore,
tho Indlan view toad Che Stave of Jamm and Fashaiy is

4

a part of India Ybogs wWio very queuhilon whiech lg in
!

dLaputet,
Frous Inddats baglo premize « the lepslity of the

presonce oF e troops in Kagholy « thors follme certalin
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corollary attitudes., Thug, India mainteing thet the
agzintance vhich Pakliagtan rendered to trilesmon vho nsds
inowrsions into the Htato constituted s hmetile aoti and
ﬁhat the cntgw of resular Fakisgtan troops oo 8th of Moy,
1343, Anto tha Ltate was an dnevaslon of Indian territory.
While Indis hus s arnles In the State ao a matter of right,

Pakiatan Nas no lonus standl An thoe State, On tho one

hend, India demands Shat dwring the perled of praperatlon
for end tsking of the plableelie Che territary to the wesd
of the cease~flrs ling should not be under the immedlato
governmoent suthority and direation of Pakiston or be
sacinistvered by the Azad Heghxiy éavarnmwn%. On the other

hand, Indis retnteing -8 ¢he holding of $ho nishiaclitns
] -

foo 1on onkire otafo ad The sncun-tianed povavelonty of

the Htnte nyar Atn entipa terrltopy aws insswmvnhly oove

noestodt,  The Moiourhton proposuls, in the view of Indis,
plininstan th& povayrelopty of the Jacny and Hashmiy otcte
Tram the arendg on the othsr :idp of the ooase-fire line,
Therefora . the HeXaughiton prnyoamla'ware not aeceptnble %o
Indin,

froe erax of the veorton lioa in tha ausastlon of

povaralinby. %0 solve the Xashmi Glapute the Unitsd

uatione wust Lirst of all Getoyming the following curcbionsd
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R4 the Malurgjah of Xachaly hold the soverolipn
sower of the Htnte In apite of Thw rovoll of his peoplo ol
thae measnt vhen he slipned the instranent of soceasion to
Indin?

I he Add hold Tho goverelipn power of the LHlate, was
thy et of sccesalon by tho Usharajall and tha Governoont of
Indin binding :nd legsd under tho Indla Independonce Aot re
#8ll npg thogse yrinol-sles of poriition which the foverawent
of India and Paklasten hod goncurrantly solinouwladpned?

Doth Tndia and Pellozan hove plodged theme2lves %0
golva thig dlepube over Nashir theough *Ehs <domoeratic
zathod of n free and Z:xprartinl pleblsoite, Onco the above
nentionad russilons are ancroved, IR will be relstively
sinple O Roive the teolinlasl probloms of the plsbiscitn,
Beforring to the aet of eonooslon Indla Wms madntolnzd that
sho holds ¥he eoverselpn powey of the £tate of Jauntt and
Kesh in all pelters eeloting to oxtovnsl affalirs and
dofeonece of thalt Btnte, On thils oround India has boon able
o Picel evory attennt of fths Unitad Mallong te solvae the
disputa,

Mhvey elaven yoarg have poasod ninsg the Feahntp
dlzpule was dwought before the United Hnblone and 2$111
to-dny 1% mta:aﬁ.né unsolved, This faot roflects the mmmwﬂé
of the United Motiona, Ag the United Mations has no forao
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of 3%y own %o ocuipel obuwdisnce o its orders, Indin hug
beun able To evade by dlplointlo usnoouviros her Guty to

Teie Yhe pleblsoite in Kaslmir.
(b) The Palestine Cupstion

I lovenber, 1%17, uvno Lioyd Gooryge Cabinet of the
Univod Xingdow Lfevued o so~callad Dulfour Jeclaration whlch
prozised the cutapidakaent of o dablonel Home for Jows in
Fadegbloe alfor e gucossalul sornin~tlon of tho war,
Thls decluratlon wan alhsd o guin the support of world
Jowry and gulie parciouliarly of averloon Joirdy. In the
gutucil of 1217 tho Aliced .nd Aspociated Powora wors in
a ceriouz poslition: The Lolsliovdi revoluticn had dguora-
lized <ho Russlan Arey; the Ruwasnians hind boen defoated;
tha Franch Amy waz not ol1le 3o take the offonslve; and
the Avariloniy troopa had not yet arrivad, In tha view of
tho Uaited Xingdom dovernssnt tho Balfowr Deolaration was
1ikely to gorve tho pmrpose.%

In 1922 tae lLeajmua of Hationa endorced ¥ha Balfour
peoclaratinn and chargod the United mn:g:io:n To ¢arry out her

36
ronige aRoting ag o andotony Joven. Thug, the Lercue
%

35 Astluy Kocatler, "I'roalse and Fulfllment®,o.6
Jonn Taclaurin, "Ihe Lalted Natlons and Povwer Politiog®

».123,
36 566 U.N.Doc.A/202 for text of the wmamlate for
FPalegtine,
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od hullong ragulisdii Vidsdonsing Tron 2% ownarg o
provide the Jews vl woldy long-dresmed . s homra,
Congejuently, the vo. Suledeis 00 o DLy w1LGY in
Pulestine hooono a racornized inSorn: Slong malbiiivy.

“he Undted Dinon idadaito over Fo o Sao wop O
tarmiinnte en the lat o Aupmist, 1848, On /pri. 2,1747, the
ndtad Hingdon Government suunditasd $he quostior of the
future poveransnt of lPalcosfine to the Coneral ks by as
all ite asforss 2% recongl 1li<tion bgtuson the Awra and the
Javg hud ended in fn).lura.ﬁ The United Kingdon  rncent
futher susgested cullling & Spoclinl Zewcion oF She Loh:pal

fagonbly S0 eonetitule and instruct a cpeclal oonmlitee to
provara for the conglderatlion, ot the preptiiar geselon of
the Accendbly, of the cuaeaklon, 45

The Spneicdl Soucion ronvened on Apedl 28,7 -and on
Hzy 15 apnolinted the Univted Thilong Sposcial Conni¥iee on
Palosting {(UN000P) %o etudy She questlon nnd repert 1%s
findinga tcaﬂgne oooond Sesslon of the OGoneral Assenbly in

thr

23

nubunn,
he Comndttne mrde a coraful end profound study of

the quogtion, sofourning in Poaloegbinge froun the middde of

37 U.‘i. e, A 295

“’fs LI 48 mmyml Aot Dly, Lot Special Becsion
2740inl Regoydls, S0th ¥Yaoting,

39 Ibid, 79th }’lwmnm PPa LEPeLTY
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Juna o the ord of July. ha lanerenis of the  abs wero

rapresentonl DY The srnb Mer Coclunaw and TR nbearonta
ol the Ylonluts by the 7 “noAgeney.  rehooer Vi OO
Tildent Shat 1T would wi ;oangp althor in Tthe Jeneral

Anaeably oar in the o ni Y The Arabs were o 7 oL1LIng
To neralt lerce-soade R vtion of Joun nop o | ank
indanendoncn ta & Jewleh Uo3e An Palgstine, Tha Jewa, on
e othar hand, wors not villing o aceept anything loss
then Sraa innlpratisn snd she nrossest of independence, All
aLSeunte To Lrine about concllistion betwenn Lhase definlte
consenticns falled, Tho najordity af She zenbers of the
Conulttae recocondod o the Genersd Apnpechly Syt nlastine

Be 2ivided Anto tim povevatin, dndensandent, Apeocpatio

Stntap = un AMAh Jtate and o Jewleh Stnte « Joined in &

gustawa~unicﬁ;lﬁnm that an interinflonsl rojglices be sot up
for Jwruaalgm.’

Tho Genars) Agaeably, on septorber 23, 1547, eatabe
ligned an ad hne Comsitice on the Talestinlen uectlon, onoe
soeed af all Xewberg of the Unlted MNatlons., This Conuluiea
waz inptractad So eonsldeor the lewnord of the Unitead Yatloas
greclel Coamivtlied on ;nlﬂqtlna and Two other ltsns, ono

Ly
vropossd Ty the Unlted Kingdos and the nther by Sould

Y G ueseiel Uorcoltion on Faleshing - Rapart So
the ﬁmnwrml Aggonblys U,0N, Doe. &/ 360

%
L) “An on W R
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Arably and Ireq.

ihe Conristoe aade 2 vaoeafnund ctudy of the cunction
Letuwoon tentenbor 25 anl Noveasbeor 25, The Arsbs boosd tholp
clalm o Talesstine upon tholr convuriept old posression of
the ocountyy, tSthelr ntural vripght to deteraine thelr own
Tuture snd the viasdivesr glven to the Arabe by the United
Iinzdon Governaoat durins the Yirat Vorld Ton, The Jrug,
on the other hand,baced thely olaln to FYalrgtine cn the
Dolfour Declxr?ﬁian, vhicli wag wlgo eubodliel in The liininte

3

Tor [ nlartina, Thn arnbs reJected thig contonticn on

nEver L osround , wnTer adidlo s $het LU was lncongietsnt uith

ag siven o the Ar.diy »fare and aftsr the drte it
oo nadeae; That LT was nede without Their consont and uno -

ledge; and th t AT s erntroey o tThe arineivleg af nati-nael

sel?-iatirmination. on loverhar 25 the Conuitstee reco.. en-—

Jed to the Conernl Assaably a »lan of poprtition with econonie

The recouarnnsn n.tlons of the Co: 2ittee wore considorsd
by Tho Genaral Azcenbly Tro the 26th o 2%9th of Hovenbop
»

13?7, ZPre plan of portltion with econenmle unlon wrea oprosed

B2 U, Boouments /317 n /508

a3 ol Generel Ancendbly, ad Moo Codlttes on the
Pelactinlsn (uceilion, Records of .leatlings, 1747, 3rd Hbvtir?.
Trle )“11

L Thid, Wth Maeting, S 10-19

Lg G, Doo., J/S.L()
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¢y the ropregant tives of Cubw, Oy t, Uroure, Jinlth, Iran,
Lobreron, U tlatan, the PLlliosinen, Joaudd Ar-bia and Yoron,

On iloave hor 27, tho ropresontitive of LaeixlLon gubniized the
IN
"

followin »ropocal Tor tha molution of the cugsitlon:

1. An intevcndendt felorad 09686 of ralestine
shadl Dy 2ot W not lator then Auguet 1, 1083,

2. The Governront of the indenendent feder d Dheto
o Palnotine ¢hinll be gonccltuted on a federnl Dusls
el shall conaisgh of o falird movornnont and the governe
ont of Arab and Jowlish cantons.

'

3. Tha delisiztlon of cho ¢ ntonal houndaies
sholl be carried out in guech o uwrRy o= to have the
szaallosgt pos:ulidble Aveb or Jowich sineritles in each
G:\n‘GOR -

L, Pro wonulesion of inlertine cunll olect Ly
direot univers . l sulfrs ¢ o gourtitusny agcorbly itich
£3all dpatr un the future conrtitution of the Tedsral
itnte 0f Palestine, “no eonrtliusnt cuvombly rhall
sonnriee oll popul«tlon ~roung, »royportinanto to thelr
nusse,

3. In definlnn ke ooy of the fodersl Govern-
mwont of Yalectine, U Leclcelstlive snd Jullolary or-nnia
6 well oz Tre rorers of the coantoncd coveranents, ond
in detarainings thn poelatlonsbipng betecon the ¢sntoanl
governaoente and the federal tovernnoent, the cenastituont
agLe.aly Wit bo ond lod vreinelis 1ly Ly the basle pattern
of the Qonatitutlon of the mlted % Tas o Aworles and
LY the orgnnic Llovs of tho Stoatos of the Unlon.

H. rront other rnarabive nrovisions, the
Constitutlon ~hall provido Tor the protnoetion of the
Holy ilaces, frondonm of cenocr, vielt and worshin, in
Locorianey with the ot tuxy quo, #u 0l) s the snre-
muardine of the rlihte nd ~oli~lous eotublishnents of
211 navioenalizics in Foalectine.®

L& U, toneral Ancorbly, OfFficiel Records, ond
Seaulon, 120th footing, p.ail2,
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n snite of thiu flattoring up.pcal Tor tha suprort
of the United s%atesz, the renrcuent: tive of tho United

TPa%es wried that the roport »Ff the 2 Toa QomsakttTee on the
34
Palostinten cuontion should be wat %o tho vote Birweii-toly”.
Tho General Agssendly <dowted the roport of the 24 Yine Conittee
L3

by 33 votos %o 13, with 10 asbhstentlions. Thle recolution
10
on the future Covarivend of Palgctine cdopted the nlan of

*

vartlzion with cconogic union; anpoinied n Ynited NUotlona
Jalestine Comamluslion To carwyy out tho partition; and rosues-
Ted tne recurity Councili o tolie the neceéssary noacures to
Lopleoncnt the plan, o onc.owvor the United Nationa Cormicclon
L2 neseseary to restore puach undler Artlele 32 of tne
Charter and To ro3ivl i a broach of tThe veace or Threat Lo
1% or act of agdrecsslon any ctocapt to alier the sotilenand
by fopce.

“he folloving custetlons of the gpecches mnde by

-

roracontotives of Ared States alfter the rarolution o

ition rrag zdldopted, iilustrite hovr the United Natlons

fad

gdecluiin was pepardsd by vha arab Staleas.

9 IvAd, v, LAy
“8 Ibid, pp.li24-5
49 U.N. Doc. 181 (II) A.
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HoRWH, fuade Falesd ol gaud (Coudl Arabin)g

Boew TO2NYYs ranslotion I.0s doe cwoye tho Chartar
and : 1L thae govinantas - reaoling AL,

" nve felt, ko rony ozhnrr, The nroe.. ure
cxartendl on virlous rapro. ont1btivac of whilsg Op ni-~tlon
by soce ol =i bLin Poxo?ﬁ in ovdor theld Thr voie should
be in Tuvour aof poptiflon.  Yon thoco reascns, thn
Covernaent of faudt Ar-Lde reriovers, on this hintowl
oeen:ian, The £t Shaet Y% Jnee nog oan Y ap Ahe 1
DUt e T 1o Ian o otda 0l Yaeay Ly Tra oo o
Joumerm oy, o Murthem.ore, 1t rocarvaes 0 ltoell ne Tull

rLng To et Jreely o v Seor oty AL denang £AT, in 50
acenx wance with Tho -rineiples of rl ht and Justico, ®/

(.)

)-7 ct

: H T
Ep. Jamall (Zraa)s

Flg beliove wh- U tho doclelon vhich vo have now
telion Lo ou wery sorlous ona, IS Lg one Tu % oun iore
ninsg yeoea, Justlce and d,nuwrmcf. In thn neze of
¥ Governnmt, Iiial Yo otuto thnt 10U fecols theT thiz
aecirion lg uﬂui—iﬁﬁoﬁraﬁiﬁ, 113ln), Lionwtlll cnad
contraery o tinr Chrrier. U contindicls the sniris
.nd letter of thy Shrrt e (L..) I <wish to put on

rocord Thuot Irs: oz noS roro,mize the voelidity of
thig dcalizlon, wili vﬂnerve frocdon of satlion tovards
it o -l.—.-z 4..,(’\ W “t tl’o!‘-. Y

Lrziv aralin (Syria):
WGentlenrn, the Clhrrter s dend., Dud 4t Qid nos
die o nntuwl dontng 1T vas nurdsred, and you sll
rnov wno s miAley.,
e eountry will nover recornizo guch o decision®,
The rosolution of Iovenbior 29 rrovided nos for
sluple prtition of Palooting, bus for partlitlon with
ceonounle unlon. It eavion & uthg ereatlon of an sradb Usute,
e Jowlish “tate, .nd the CA%y of Jerucqlem under & goocinl

=

- a e . 1 !
Antornstionsi reosino adninlstered by the United Matisna, !

50 Undorlining ours,
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Thouve throo entities, becoude of Justilfiodble doubtu concorne
in. the coonomle vieLility of the propoged Arab Itate end
The Cliy of Jorusalen, vors to be linkod in an economic
wilon of Ialentline, Thus, the economie union waosp fo corrsct
TO ol extent the obvious dlascdvinters of torrliorind
partition.  flowover, 1t waeo pocatble to exocute The plan of
sartition.with ogonomic union only 1f vheres existod a
wiliingnecs on the part of both Arabs and Jews in Palestine
to cooperate, The Jewlsh ,gency acoepied tho partitlon nlan,
although w7ish roluctance cince 1t fave the Jows ono-cl Mt
of the territory onvicaced in ths Ballour Decinyntion. The
Arad Higher Coomitten r»olugsad to wocornizae the rosoliution of
Novembay 2%, 1:47. In Fact, tho Arabs gtoriod & war coainat
the Jewsz. Battles were fcurhit all over tho Jewdish prrt of
Faleatine, "o Mandatory Pouor wag unable to heep order,
Under the poritlitlion resoiutlon, & nltad Roatlon
Palocting Connisalion, conpoecd of the ropropontatives o
Tive nezboy GRaten, vag octallichiod, Yhis Cotmlaslon was So
icplenent the plan of porticion with econonlc union. In
thide tach 40 wag o ovall 1%oolf of the nuldsnoe and
pasistance of the Zecurlty Uouneil., In Januayy 1548, the
Co.ondosion fnvited the Lrad Hisher Comnitiee, the Jewich
Areney ond the United ¥ingdom an the Mandetory Tower to
dopli mate pronrecentaftlives who riht furnlch the Gammiuaioﬁ

guch inforaction and othry apcictongo as 1 nipght regulire
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in he Jdlsohar;e of it auties, The Unitod Kingdon ani ths
Jawish agency cormliod with thile roquoct, wiille tra f»ab

Fiehor Unmpdthae rafucoad Sho invitatrion, «f4a%ins rhet it

s YeeUarisines Sog norad st Ao pradnetian pamtivy 1 8

rCusnl ragacnice U0 yoaotustion thie yaorceast oy anything

Jeniyine thavwarran®sl,

The Cormduslon subniitied to the Beourlty Councll
two monthly roworta, datced raupsotively Jonuapy 27 and
Hareh 12, 19#852. On Fobruayy 16, 1243, the Coomi.sion
precontod to the 3sceurlty Cowell & gpeelal rapartﬁJ on

tho nreblen of g eourity in Vninglline, with »-riieui-r

rofer-nen Lo the matnsncrnno of Loy and oviepr and o tho

i-oismangetion of tho resolution of Hovasbor 29, 1947, on

the Tudbure government of Palanbing. In this verort thn

«t

L]

Commicmion called upon the Coourdty Councll for ansglstance
in the digelharse of Ats dutlos, having stated that the
Goiniselion now Findo 1%coli? confronted with an attomd U0
defly purposeg, Snd to malilfy the regolulion of the
Genoral Azsorbly?, It roaforeod o the Soourilfy Counoil

the "probles of providing that armind anslaltance which

51 U.H.Doo. A/532, p.6. Underlining ours,
52 UM, Docunenta 8/663 and 6/655 ,
53 UHDoe. B/676,


http://attea.pt

DISPUTES OV A TERRITONY 176

along would enable the Comalssion to dischuarge 1ts respone-
a#iblllitics on tho tornination of the Mandate®, and
sonphasized the need for proupt action in order %o avort
bloodahed and to asslet in the inplemsntation of the
resolutlion, Recognizlng that 1% would be unable to
eptablish gecurdity and maintain law and ordey unlese millitary
forcee in adequate strength were nade available to it, the
Comaiesion stated that “powerful Arab intorests, both
inside and outside Palesilne, are defying the resolutlion
0 the General Azseubly and ars engaged in a deliberato
effort So Rltur by forve the seitlament envissged thorein',
The partition rosolution had agked the United
Kingdom ag the Mandatory Pouer Yo ocooporatie in carrying
out the parstition ylan and had speolfiaeslly requested the
¥andatory Powver to turn the adainistradlon progressively
aver S0 the Coumlasion, ocordinating Lts plans of withe
drawal with the Co:misgionts plans for tekinyg over., The
Goverament of the Unlt 4 Kingdom, howevor, had made 4%
olear long before the General Asgenblyta deoclglon was taken
that 4t wag not pregared Lo Locopt any rosponslbllity undep
the Gonoral Asgoubly's regoncendation whiloh would involve
the use of Unitad Kingdow UYroops aa the seans of enforeing
a declglon Likely to be veslsted by Jows or by Arabs. /

Thua, Tho reapresentatlive of The United Elagdon on Hovemboer
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20, 1%k, weped that the Coneral Agzombly, in drawing up
iTs recomnendationa, should "taka full aceount of the rick
ef sirife in Palestine and the noed to provide a neans of
Tilliny the gap in the process of enforoccment leaft by the
daolsion of the prosgent Mandatory FPower that its troops
could not bLe uged as The instrument oF tho United Hatlons
for this purpozedst,

The Mandatory Power nover allowed the Palectine
Commisgion to enter Palsatine, but agreed that the Comne
niesion couwld szend a few mombors of itag gtafl for the pure
popo of finding accommodartion and making arvansements for
nsoeasary Yacilities with tho Palegting Government, The
Comuslaszson accordingly sent an advance party to Peleatine
on Hareh 3, 1968, It hold meotingg with the Government
of Paleatino rolatingz to natiers wnich would aricg on the
sagumption by the Falestine Comulpplon of the reasponsibili-
tieg assigned to it by the partition resolutlon., The group
aleo kept the Paleatine Commiselon informed of the general
situation in Paleptine, particularly with regard to patters
of ordor and geourity,.
on April 1, 1948, the Socurity Councll, noting tha
Anercgoing violonce apnd dizordor in Palestine, called

/
/

Sh UM., Security Counell, 0ffioial Records, 3rd.
Yoar, 252rd Heetilng, p. 271,
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upen the Jewiah Arenoy and the Arad Highor Committee #to
neke representativos avallable To the ficourlty Council for
the purpose of arranging g truoe bedtweon the Arab and
Jowish Communitiea of Palestine®33, The representative of
the Jewigh Agency infommed that the Jows of Palestine were
ready to obay the opll to cexse Fighting as soon aa thoe
Arsba did ao, while the vepresontative of the Aradb Highep
Comnmittee declared that the Arabs wauld only do so AT
fthey were assured thst ths truce and the ansuling digoussgions
vere not a nrelicinary to the partition gkhene®,

On Appil 2, 1948, the Paloatine Cosmission presontod
& raportsé to the Security Couneil, explaining that it had
not boen sblo to implenont the partition resslullion decause
of *the aruted hogatility of both Y&lestinion and nonw
Paleatinlan Arab elouente, the lack of co-aperation from
ths Mandatory Fower, tho dlsintegrating scourlity situatlon

in Palestine, and the Tect that tho fecurity Sounel) diad

not furnigh the Corpinslion with the nesnsrary oyne-l

gafetancoll
fn April 16, 1948, tho Rocurity Council passed
anothor toothlass reselutiond? aalling on bhoth parties

86 Ut oa, 8/532, Undorlining ours,
57 U, Doo 8/723
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to coeasge fighting Mwithouv prajudice to thelyr riphts,
claire or posaensions®, On April 23, the Begurity Council
established & truce coumliaslon for Palagtine, composed £
rouresontatives of thono penbars of the fSscurlty Council
which had career congular officors in Jerusslem, Thus
the USSR Which had no carcer consular officers in Jorue
aalon was debarrad frowm the Commirsion, The Auty of the
Conmissclion wag 0 assist the Security Councll in gupore
vising thoe izplenontation by the parties of the above
regolutlion,

On Harek 19, 19&858. the reprogentasive of the
United Ztates proposed thut the fSecurity Counoil should
call miaother epecial sesalon of the (oneral Assembly in
ordar to congider establishing & temporsry Trustoeship
over Faleatine since tho partition pian had ¥proved
unworkablie¥, The ropregsntativo of the USSR theroupon
gtated that Yfull responsibility for wrooking the
docislon on the pariition of Palestine® now lay with the
United Btates. On April 1, 13548, the Becurity Jouncll
decided to purmon tho seeond spstlial sesaion of the
General Agsgenbly to "opnslder further the quostion of the

futurs govarnnent of Falestine"5Y,

58 UdWOpourdty Council, O07fisial Records, 3rd
Yoar, 271lat twoting.

53 UMDos, Bf705,
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The Gonoral Agsaeubly convened on April 14, and four
weooks of heatod debate followndbl, The ropreachtative of
tho United Statop declared that 1% wns plailn that partition
could nov ke enforced Ly peccoful meons and supgested
trustceshilp as an emergency moasurobl, He, however, did
not submls a rorcal dralt resolution to this ond., Instead |,
e prasanted & working paperéz wnioh propoasd & Tanporany
Trusteeship for Paleatinge. On May ik, 1948, the Gonsrel
Assenbly rfinslly adopted a vesolution®3 which melieved the
Paloatine Cormlgsion froam the furthal exerciss of dutliea
under tha presolution of Ygovember 29, 1547, and ompoweroed
& United ¥ations Mediator in Paleatine, to bo chogen by o
spesial comittes of the tGaenovral Acsenbly, To ¥promote
a posceful adlustmont of the fulture sliuztion of Falestined,

The gltuntion of Falestine was 8% that nomont
gatting our of the Grasral Azzombly's control, Ths Mandate
of Falegtine was to tersingto on the 1sth of May., Shortly

bafors the Coneral Assenbly met for the finsl plenary

60 U.N., Orftichinl Reoords of tha fceond Epecial

ueJaian of The Genasral Agesecdly, Vol.l, Flonary Meetinga of
the Goncral Angenbly.

€Y UM., O0f7ielal Feoords of the Seoond Suetial
Jgaalon ar§thn Genwrak Azrerbly, Volume IX, Let Coumittes
117¢k ¥oebing, Dpele

é2 U, boo A/G ,1/277,

6J d'ﬁQDOGQ 130 (M";.).
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debate on May 14, a Jawich Uvoviplonsd Gayernnent pronlninod

fhe indepondant Sipte of Invael and the Govornnent of the
United States geve Iarael de faoto wecopnitlon,

Under the Genernl Asesnbly resolution of day ik, &
cormittae of the Asgenbly compoged of reprosentativee of the
pernanont members of the Becurdty Councll net on May 20,
1248, and appointed Count Folke BHernadotfe, Prosldent of
the Bwedish Red Oropg, ae Uplted Hatlong Medlator on
Palestina.éb

On ¥ay 15, 1948, the Besurity Council preceived a
cabliaomran Trow tho Jawlish Agoncy for Falesting charging
acts of aggroseion on the part of Transjordan®s and a
telagpam Srom The Minister of Forolgn Arfairs of Boyptb6
stn;ing That Egyptian apnaed forces had ztartad to enter
Palestine, aftsr the Dritish dandate hed ended, for the
purpoas of ostabliahing sccurdity and erder. In the courss
of the 4ispussion, the represontutive of the Jewlsh Agency
statod that the vory idea that the armed intorventlion of
Zeyotion forses An Palostine would lead To rastoration of

ordor vas grotesque, He furthermore urgoed that the

&% UM Security Couneil, Official fecords, 3rd
Yaor, 279th Hoeting, ..

65 UM.bac. &/7h
66 UMiDoo. 57743
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Securlly Counoll determine the situation in Palestine to be
& threat %o intornational pesoe and an act of erprosclon
and call upon the Arab fitates to refraln from sgrrecsion
on ponalty of action undor Chapter VII of the Charterb7.

On May 17, the Hecurity Council had bofore At three
further communloations repgarding tha situstion in Palestinag,
A cablegran from the provisional fovernsent of Isracl
infortiad the Saowrity Council of the proclanation of an
indepsndant State of Isracl in Palestine®d, A mecgage from
Xing Abdulleh of Trangjordan stated thot hig armed forces
were compelled to onter Pelestine to protsst the Arabs
thereﬁ9. And a2 cablegran fron the Leazue of Aral “tates?O
daclared that ¥ian order to 111 the vacuum oreated by the
taradnation of the Handate and the fallwe to replace it
by any legally conatituted authority? the Arab States wvere
compelicd to intervone in Palestino for tho sgole purpose
of matoring peate and scourity and astabliehing law and
ordor,. Then the cgblogran continued as Tfoliows!

#7he Arab Stateg resornize that ths indewnianao

and sowsreiinty of baie-sting which was go far suvlect

Lo the Britizh Landaite has now, with the Termination
of Handafie, bngome ofallsched An foot, and naintalin

67 V.M. eonpity Councll, Offloial Rocords, 3rd
Yoor, 2352nd Moetling.

68 UM ,oc. B/
'59 U.i0oa, ﬁé?&g
70 U N.Doe, 8/745
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*thot the lawful inhabitants of Palostine are alone
compatent and entitlod to seot up an adminlstretlion

in Palestine for thoe dischargse of all sovornmental
funetione without any extornal intexrferonco, As

poon as that ebago s roenohnd the Anvervention of

the Arab btates, which 1¢ confined to the rasgtoring
of pende and entablishnent of Law and order, =zhall

ba put to an emd, anl tho aogornimm “Unta of ¥nlesting
w111 b ansmatont 4n coworeritian itk tho pthop
Loaton nenbera of the Aveh Jocimg, $0 talio ovarr ofon
for the promotion of the valfare and soourity of itg
peoples and territory, W7l

Thig cablegran wag a flagrant deofisnce of the
Unlited Hatlons., The Hahdatory Fower had turnsd over the
rosponsibility of %tho futurs guvernnent of Palesiing to the
United Nazions which had accepted 4t as & guccssser to the
League of Hatlong. The rfrab rtateg dented thiz transfer
of authoriiy over Paleatine and maintalned that the
terpritory had no "logally constituted® government after
tho termination of the Iritish Handate. Furthowmore, they
held that ¥the lawful inhabltants of Faleshine "wore alonet
competent and ontitled to set up sdrinistration in
Palostine for the dlscharge of governgental functions

withoat ant externsl intorforence®. Thag, the sysh States

Annied both the comatanasr and the 1o al richt of tha

v adn

Unitad Nathong selth posvsot to the costabdichnont of tha

gburn povarnnont ot Palesting end, oonssouently, vologtad

73 Underlining ours,
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tho rarsition nlan alonted by the Unitd Anthonn,

Tha oened dnvanalen of Palestine by She Arely - rateos

alio connrfituted a flucseant viglntion of the (herier of the

United Hatliong, Parcdoxically, thoe Arab States donied any

right of "externsal interferonoe® in Felestine while they
thonselveg launched an arned intervention, The unlavfulness
of this srned a~~ression, according %o ir, Trygve Lie??,
was cormpounded by *its design to upset the gpoelifis will
of the United Batlons?, ¥The United NHatlons) in his view,
*could no% permit thalt aggresaion to succoed end at the
gaze tine survive as an influentisl foroo for poacelful
sattlanent, colleotive security, and mesningful inteaye
pazional law#?3,

Under Article 24 of the Charter, the lasmbers of the
Undted Hations had conferred on the SHecurity Councll prinary
rosponszibilitiss for the maintensnoe of intarnationsl pease
and ascurisy "in order o onsure promt and elffective
aotion by the Unitsd Hationg”,

Cn Moy 17, 15483, the reprogentative of the United
States subnitted to Tthe Seourity Counclil a drart resolut ton?

whieh debternined that the =Atustlion in Falestine constituted

72 Trygeo Lie, In the Cause of Yoace, p. 168
73 Ibid, p. A7
7&‘ ’U.ﬂ,ﬁoup 53/?'{3‘9»
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& thraat to the ponce and & brcaocl of the peace within the
zeaninig @F Artiole 39 of the Chartor and ordored all
Governmenta and suthorlties %o ¢emne any nostileo milltary
action and to issue a coanes-Llre order, Uo becone affective
within thirtyesix hours after the adopilon of ths resolution,
The reprasentative of the Unitod Xingdom aubmlited a zorles
of szendmonts to tha draft resolution, The main points of
these amsndnents were the omlasglen of any deternination

by tho Ssswrlty Councll thaf The sltuatlion in Palestineg
conatituted a threat To the peage or.broaoh of the peaas
and the substitution for the cease-Iire ordsr of a call
upon the partiss to Tthe eeme effoot. Subgequently, the
representative of the United stater mubnitted %o the
Securlity Council s quaﬁtinnnaire75 to be sddrossed by the
Council to the parfles concernsd for the purposns of
ascervalning zhe faobtn of the gituation in Palestine, Avong
the questlona to be put Lo the fovernments of Hgypt, Iraaq,
Lebanon, Zaudl Arabis, fHyrin, tho Hashemits Hingdom of
Jordan, and Yeman, two Quontions rond ag followvnd

%{1) Have the Arad Covernmenta sniersd into any
apreonent anonsg thotselvep with reopect 0 Palasstine.

8(2) I so, what arc the teras of ths agroement®,

75 BB Joo, 8/753.
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The roprogentative of Lobanon obleeted to the
inoclunion of the above questlons at the meeting of tha
Security Council on the followins day76. fThe President
(reprosentative of France) held, howevor, that the two
questione related to tho msintenance of pezco, which vas

¥oraolaely within the province of the flecurlty Council®,

and supgested that lnocluslon of the two questions in the
queastionnalre should be decided by vote, Ag & rocult of
the vote thass quogtlons wvers omitted from the quertionnaire?’
The ropragentative of Hyris propoged &t the onme
areting that the following edditionsl aquestion ghould be
addressed to tha Jeuwish suthorities in Palestings
Do you have emoni? your arned forcsg foroirners
who ere nof Palestinian oiflzens?? I so, how many
ox» in what peorcantarn?® 78
Yhoreupon, the renregentutive of the Jowlsh Agoney

gurgested $hat, aince thn in-icretion oeldoy of Teraesd in

a motter of domeetio huptedletion under Aptinle 2(7), it

srould alzo be exoluded fron the queationnalra, Consaguently,

the Syrian proposal was rejoctod by a vote,79

97 Ibid, p. 36
78 Ibid, p. 27
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The roprogentative of the USSR, however, expressed
regrat that a yroat dosl of time Wd boen wasted An dlegw
cunsing tha queationnalire vhen At was oleap that the
Swgurldty Council had suificlent informntion to deteramine
the exlaetenoe of a braach of the peana.

On May 22, 1948, the Seourity Council adopted
another toothless raaolutionf® yhioch gave a cense-fire
order to all partles oconcerned in Palestine, effective in
thirty~six hours eftor nidnight Hew York standard tine,
tiny 22, 1548, vwnen thin rosolution wae pessed tho
rapresgniatives of the URSR and Ueralinian 230 abastalined,
On ¥ay 20, the reprosentative o the USER had appesled teo
Hthe wisdon and genee of Justloe® of thae mombors of the
seourity Council, and inplored tham not to apgravate the
situation by adopting resolutionag Mwhieh cannot be
irplenented®, O1

The Provisional Govoernoont of Igrasl sccepted the
rosolution of May 22, snd isaued & ceageo-~fire order to
ita troope., The Governumants of Iraq, Lebanen and Syria
inforned tho Sacurity Councll of a delay in the peecelpt

o? the resolution and reguosted an extension of the

B0 U.h.oe. B/773

81 U,H., %ecurity Counoll, Officisl Records,
3rd year, 299%h ¥ceting, p. 18,
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ting=1init to ennhble tho A mh Gﬁv«arx‘mfmm o corisult,
Thereupon the Seourity Counnn axtondled the tinc=-linlt of
‘the canso=fire order by 43 hours, On Hay 26, tho reprosons -
tatlve of Egypt infornmed the Sacurity Councll that rie
tovernment vas uiallo To ascept the vasolutlon of lny .22,
194382, gnd the represontntive of Ipaq roed a communiocationdl
froin the League of aArab Uiates 0 the BRxe ot teottl,

On May 27, Siv Alionday caﬁr.) gan, repronsntstive of
the United Kln'“ur;r:, at 1luos raoez.ved Instiretiong to asrae
t0 & truge order which Shrixafenazd to bﬂin;_:f the Unis-ad
finzions !sannt:.ans sealnnt Tho parey refufsi:u; to comply.
c&«:;:;um«tly » he subniited to the Seturlty CGouncil a Arefy
regolutionSs whleh provilel, inter alias, for the cessstion
of hostilities in Peleatine for a period of Four weoks, and
;i :;trl;btea the Unitod Jatisng Hedia%or for Palestlno to maks:
contzot with hoth poaydiee, 28 soont as the gesse=Tlre wasg
in foreo, with a visy %0 nuking rocommendations to the
Sgcurity Cowncil about sn eventual autﬁlmmn‘c for Falogtiine.
Tho Araft resolution ab luit provided that, should the
ragolution be rejooted, woudiated or vinolated bWy vither

Bd Ibid. 205th Moosing. phe el

83 Uaee, &f732

t'% UM Geourity ( w noll, f)f“"‘icml Rogords, 3Im

Yoar, 3056h Heoting, 1o, 7..4 G
B8 UM 00 81795
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party or both, the situstion in Palostine would be procone
aidered by tha‘Seourlty Counci) uith a visw to action under
Chapter VII of the Charter. 7This resolution, as ansnded by
tho United Statee of Amorieca, Cancda and France, was adopted
on XKay 29, 194896, The Areb 5tatost? and Isreeldd come
nunicatasd theliyr acceoptance of this resolution to the
foourlty Council on June 1, 1948, The cesge-Tire went
into effect on June 11, 194667,

Whon thoe porled of truce bepan o run out the
United Hatlions Medliator on the J»d and 5th of July, and
the Seourlity Council of the 7th of July, addrenpged urgaﬁt
eppeals vo both Jaos anhd Arabz for the prolonyation of ;ha

truce. Zhooe somanip, gaosstsd by the Provisionsl Governe

Kahas, srd

nnnk of Tepast, synpe poedooted by the Annh U

horfilisidng wropumed,

On July 14, 1548, tho Seonrity Council passod o

resalusion 70 vhich geforsinnd fhe sifnntion in Palnctine

g threal fo the veasep srithin the soanine oFf Apriels 52

86 UM Snourisy Councll, 0fficiel Reoords, 5l
Yeor, 310th Hooting, pp. 37-64

87 Udloo, 5/810
88 UM.Doc, 8/60%
89 UdiJdrorrosy Posort of the Uniind Hationn Medige

tor on Palpgtine, Gonerl Asgonbly, Offjoiel Reconds, 3ed
Sesghon, Supp. Nol.ll (A G48), Fart X, p. 32



DISIUTLS OV A PORERIAONY 120

rd

and ordored, in “uweusnen to Retlola L0, ths paceating of

ildtoxy aeitinn, A theant of She United ietions c-nofinsns

under Chapter VI of tho Chnprtor was explloltly added An
the resoluliion, %Thuu the Heourizy Counciltys rozolution
having been sdopted wnder Chapter VII of the Chartor,
constltuted an ordsr a~nd not =n appiel to the partilen, Yhe
arab States, tharefores, ylelded nnd the second truce onne
in%o effact on July 18, 1948, This new %ruce was of
inlefinite duration and wes to reowin in force, subjeet $o
Turthar daclizion by the Jrcurity Council or the Gonorsl
Azgenbly, uwndil g pesneful adjuatneny of the Tulure situaw-
tion of Palenting was reachnaed,

Count Bornadotiée, vio had frased new ponee proposals,
was assassinaled on Seplanbor 17, 1HL8, by Jewligh terrorists.
br, Ralpht J. Bunche was then appaintad by tha Seoretarys
Soneral ol the United Hutlons as an scting Hediatoy and he

worked suscgusfully $0 securs goparate arnlaztice arasnenta

bateen the Arab (tatop and Lersel. The Isrnell-Doyptisn
Armistics Arreanont was sonsluded nn February ofF, 1sbo,
tho Lebanon-Igrasly Agroenant on ifnrch 23, the Jordane
Iiroeld Apwpesment on Aoedl 9, and the Syrsan-Igraoll

Arrecment on July :3091. The territory of lsrael was

2% Walter rytan, Jhe Firel Wne Yagrs, wn, 27=hE,



http://of.ee

DINPUDE OV A PLREYIIORY 121

defined by the arnistloe agroenonts to inciude sl mancatod
Jalosting west of Jordan cucopt the platoaus of Jules and
Sanardia, oll ¢alileo, the Shoron Gosutol plaln, the velley
of Lsdwraglon and logev, with o narrow strip ot itc aouthe
cagtorn cormor on the ulf of Aqaba, Ths Arab territory
wag delfined to inolude the plotoaus, the lowsr paprt of
Joxdan valley and the GRza sirip, In big reuort of July

AN R .
21, 19%9‘2, £an anhine ladictar obaervad that The vrneticnl

snolioation gf fhe Coctety Cownaiite frtae An Prleating

Doe hroen evhotisutod Dy offestive ameictlon acwanmnnts

yoluntayliy pesafiotad bW the nretineg

Although thn S9nte of Zerrel wag admifted To the

dnited Nations on Uny 1%, 1949, the Aysd “tateos heve

rofuced To recomiza Tovensl sag g coversira, indenon nnd

£intoe  Tho frabs, Laoludlng not only Falestinlan Arabe,
but tuocs ol the Arab Sftotez, find 1t exXtromely 4i7Ciculs
to acceopt even the faet of a Juviah State in Palestine,
They look upon the natinnalistle Jors of Palestine ns
insorlopars and agrronrorz. hoy roAint %o the faect that
tha Arab ypopuletlon wos the provonierint population of the
country and thot Palesting hag boon an Arab country Sor
trarteun conturies. They rejoot not only the historioal

glains of tho Jawa, bBub even the logel beals for tholy

92 UM oo, ﬁ/ A357s 7alwTa
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prasence in Paleoatine which tho torns of the Handato nroe
vided. ‘the Utate of Iprnol, ¢ntabllehod under tho eloak
of the United Hations authority, can Lo eliminated only by
foroe, the uce of which la, howvever, forbidien by the
United Nationg, That ig the Arsb dilemna,

For the laogallat, the State of Isrnel is founded on
the Balfour poclarztion endorped by the Leapus of lstions,

end henao on Internatlonal law, Iut in freg, the “$atn of

Ierasi ig an higtorie injustiocs from the point of vier of
the conpepis oxjnmtmm& foverelgnty ond sslli-dsterninntion.
of nationg. Only onuethird of the population of ?e‘lqa‘cﬁm
wore Jowa who pushed Arabs out of a part of the torritory
by violenes. This falt neonmli wag then ragognized by thn

United Hations, Than o Jows gstodbliphed & 3tate vhich

vas gubsequontily vecopnized de foeto and then dn jurs, Thus
the 8tnte of Igrasl wan sutallished by the military strength
of the Jews pnd tha United Wutlons Anterventlon, Yoo,

iv Chn USYH hed Bioen boohdocg ona nddas ool the Unliel Shatea

the othne, the smehipowy af the Unlted Ystisng vould hrvp

hren unable $a fovrn p necenfel enatdlemont 5n Palastine,

ALY prymepont menberg of tho Soerdly Cownell wore, hovevor,
at that time concernsd to soo the finhting brought to an )

/
ond, Spoaking of the agroousnt on the Palestine guostion

betusan the US3Y and tho Ualted Btoten, the reprosontatiive
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of tho Usoh gtatoed ag followrss

Frg wouldd hnvo boon vory plad and dolirhited to
ner vhe delosrntion of the U00R and thn delesstion
of the United Tratns arae on rone Juot nnSter. It
13 dgploradble to soe thon eq:rm only in one Qocg,
the only oase bDrourht belore- the Soourity Counoll
and the United lHations uhiich iz upinet ~nd Srooreal,
{eaes) Tho Unitod Htaton and the LMW niooe OnLy
in thig one care, the only unjust eas: whioch the
Seourity Council has over hundled,” 90

Conelunion, what rizht had thoe United Ha%iong $o deoids

the portition of Paleatino? An asnuayer %o this guostion
ig found iIn tha soncowt of Soverolimnty. Ths Unitad
Finodom agswasd Sovarelss Fowepr over Faleastine durin? the
Firast worid vWar end through the Undted Kingdom landate
ovor Palesting thoe League of Hatlons conflimmad thila
Sovergicn Yooy over Falestine to the United ¥Kingdon who
then tranzferred 1¢ o the United Nations, the sucgorsor
of the League, upon her withidrawal fronm Falestine. Thus the
Unitsd Nations bocann t‘MOMutiea&lj to posgens Boverelsn
Fowar over Falecsting,

¥hon tho Avab »tatos lounghed an armed attack on
the B%als of Isrsel, the Unlted Datlons dolormined the
gltuwntion a thrent Lo the pssgo within the weoening of

Arvdele 32 of the Olnpher «nd ondorsd the conmatlon of

93 U.,, Deouriity Col mnu, oflielsl Rogordng Jrd
Yoar, 2279th teetling, u:’.’.ﬂ? 21, 1558, wp, 17=18, Undoriinins
QU'S,
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of hoatilitles in pursusnce to Artiole L0, with o thront

of tha Unlted Ratlons gonotions under Chapler VII of the
Charter, Tho Aral HUatop cowplied undoy the praegeure of
Shin ultinatum, Thue the Undted Hatlons was sbhle to f‘fﬂ.fi}.
1%s rouponsidliltles in the madntenance of intarn.z\.zlom}l
pease and seeurity, This oxamia shova elosprly thnat tfm
United Matlons i capable of malntalning internationsl
peacs. An the right of voto of the pormanent nevbars of
ths Securdty Councll could prevent at any time such a
Unitad Haticns dselaton for the meintensnce of intornstional
resse ond gosurlty Cron being tallan, 1% La abrolutely
nenozayy o aiolish the ricnt of volo so thalt no singls
ooy would ho in a position o furdhoer hsr antional
intorests throuzl woy by use of velo in the Ssourity
Council,
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CHAPTER V
DISPUTES OVER A POLICY OF A STATE

Often dlsputes between States arise from an internal
policy of a State which another State or group of States
conslder to injure their interests and, consequently,
attempt to change it by the use of diplomatic pressure. An
internal policy of a State has frequently led to war, For
example, the United States of America declared war on
Mexico to prevent the nationalization of the Mexican oll
industry in 1917. As the responsibillty of the United
Nationg is, on the one hand, to maintain or restore lnter-
national peace and, on the other hand, to safeguard National
Sovereignty, i1t will be of great interest for the purpose
of this dissertation to find out how the United Natlons
has been able to operate in connection with disputes arising
from an internal policy of a State. Two typlcal examples -
(1) Anglo-Iranian 011 Co. Case and (2) the question of
racial segregation in the Unlon of South Africa - have been

chosen for this purpose.
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DISPUTES OVER A POLICY OF A STATE 196
(a) Anglo-Iranian 0il Co. Case

In 1901, the Government of Persia granted a con-
cession to Willlam Knox D'Arcy, a British subject, glving
him the sole right to extract and exploit o0ll in all of
Iran, except the five northern provinces, for sixty years.
At the expiration of the concession in 1961, all the
buildings and installations owned by the concessionalre
were to revert to the Perslan Government. The Anglo-Persian
0il Company later replaced D'Arcy as the concessionaire and
the Government of the Unlited Kingdom brought the matter
before the League of Nations in 1933. Through the mediation
of the League of Nations, a new agreement was made to re-
place the d'Arcy concession., The Concession Convention of
19331 concluded between the Government of Persia and the
Anglo-Persian 011 Company extended the concession by thirty-
two years, to 1993. Article 21 of the Convention provided
that the Concesslon should not be annulled by the Govern-
ment nor the terms altered either by general or special
legislation, Article 22 provided that any disputes between
the parties of any nature whatever should be referred to

a tribunal presided over by an umpire appointed by the

l 1.C.J.Pleadings, Anglo-Iranian 0il Co. Case
(United Kingdom v. Iran), pp. 258-270.
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Preslident of the Permanent Court. of International Justice.

In March, April and May 1951, the Iranian legis-
lature - the Majlis and the Senate - enacted laws, enun-
ciating the principle of the nationalizatlion of the oll
industry in Iran and establishing procedure for the enforce-
ment of this principle2. 1In May 1951, the Anglo-Iranian
0il Company asked for arbitration in accordance wlth the
1933 concession agreement. The Government of Iran, however,
rejected the request and demanded that the Company's
representatives should attend meetings for the liquidation
of the Company. The Company, thereupon, applied to the
President of the International Court of Justlice to appoint
a sole arbitratorB. At the same time, the Government of
the United Kingdom submitted the matter to the Court as a
dispute between itself and the Government of Iran,

In the application“ instituting proceedings, the
United Kingdom Government asked the Court to declare that
the Iranian Government was bound to submlt the dlspute to
arbitration under the terms of the 1933 Concessilon Conven-

tion, and to accept and carry out the arbliral award.

2 Ibid. pp.279-280

3 Ibid. pp.387-389
I Tbid., pp.8-19; Application dated 26 May 1951.

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA .- ECOLE DES GRADUES

DISPUTES OVER A POLICY OF A STATE 198

Alternatively, the United Kingdom Government asked the
Court to declare that implementing the 01l Nationalization
Act would be contrary to international law, insofar as it
unllaterally annuls or alters the terms of the Convention.
Moreover, the application requested the Court to declare
that (a) the Convention continues to be legally binding on
Iran and that, by denying to the Anglo-Iranian 0il Company
the excluslve legal remedy provided in the Convention, Iran
has committed a denial of Justice contrary to international
law; (b) that the Convention cannot be lawfully annulled,
or 1ts terms altered by Iran, except by agreement with the
0il Company or under the conditions of the Convention; (c)
and to adjudge that the Government of Iran should give full
satisfaction and indemnity for all acts committed in rela-
tion to the Anglo-Iranian 011l Company which are contrary

to the Convention, and to determine the manner of such
satisfaction and indemnlty.

This application was immediately communicated to

the Iranian Government which ralsed a Prelimlnary Objection

on the ground that the International Court of Justice

lacked jurisdiction ex officlo in application of Article 2,

paragraph 7, of the Charter of the United Nations5,

5 1I.0.J., Yearbook 1951-1952, p. 93.
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On July 5, 1951, the Court, however, called on the
Iranian Government and the Anglo-Iranian 01l Company to do
nothing which would aggravate the dispute, the Company in
the meantime to be permitted to carry on its industrial
and commercial operations as it had been prior to May 1,
1951, the date of the Iranian 0il Nationalization Act, under
the supervislon of an Anglo-Iranian Board with one neutral
member., Thls order was in no way to prejJudge the Jjurisdic-
tion of the Court to consider the "merits of the case"6,

The United Kingdom Government accepted the Court's order

but, on July 9, the Government of Iran informed the United

Nations that it rejected the Court's order’.

On September 28, 1951, the United Kingdom Government
requested the inclusion of the following item on the provi-
gional agenda of the Security Council:

“Complaint of fallure by the Iranian Government

to comply with provislonal measures indicated by
the International Court of Justice in the Anglo-
Iranian 0il Company Case. "8

In this complaint, the Unlted Kingdom Government

recalled that the International Court of Justice had

notified the Council of the provisional measures indlicated

6 Anglo-Iranian 0il Co. Case, Order of July 5th, 195]
I.C.J. Reports 1951, p. 100

7 UN.Doc, bé/o4 (8)

8 UN.Doc.S/2 Security Council Official R
6t ear u or/Og Zber-necem er 1951, DD.ll-b. ecords
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by the Court on July 5, 1951, under Article 41 (2) of its
Statute?, The Unlted Kingdom Government had accepted the
findings of the Court, while the Government of Iran had
rejected them and had ordered the expulsion from Iran of

all the remaining staff of the Company, in violation of

the provisional meagures ordered by the Court. The complaint

contalned the following statement:

"Hig Majesty's Government in the United Kingdom

are gravely concerned at the dangers inherent in
this situation and at the threat to peace and security
that may thereby be involved.*

In the letter of complaint, the United Kingdom
Government proposed a draft resolution which called upon
the Government of Iran to act in all respects in conformlty
with the provisional measures indicated by the Court and
to permit the staff affected by the recent expulsion orders
to continue to reside at Abadan.

At the outset, there was some discussion as to

whether the Securlty Council should include the complaint

in its agenda. The representative of the USSR ftook the

position that the actions taken or contemplated by the

Iranian Government were essentlally wlthin 1ts domestic

jurisdiction and that the Security Councll consideration

of such matters as the nationalizatlion of the oll lndustry,

the activltles of foreign industrial concerns there, or

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES



UNIVERSITE DOTTAWA -~ ECOLE DES GRADUES

DISPUTES OVER A POLICY OF A STATE 201

the presence of forelgn citizens would constitute inter-

ference and a grogs violation of the sovereignty of the

Iranian people, "Such interference', he gtated, "is

utterly inconsigtent with one of the most important

principles of the United Nations Charter as_set forth in

Article 2, paragraph 2“,10
The representative of Yugoslavia thought likewise,

making the point that one organ of the United Nations could
not be bound by the decision of another ad stating that the
fact that the Court itself had made 1t clear that 1its
interim order did not prejudge the question of Jurisdiction
indicated that it had grave doubts on this pointll,

The eight other representatives who spoke approved
inclusion of the item, most of them specifically stating
that they reserved thelir position on the Security Council
competence in the matter or on the substance of the
complaint. Thus the representatives of Ecuador and Turkey
considered that the Security Council sould hardly refuse
to conslder any matter which a Member State felt contained
a danger or a threat to international peace and security,
especlally a situation such as thls which it was generally

known might increase the danger to peace.

10 U.N.Security Council, Official Records, 6th
Year, 559th Meeting, 1 October 1951, pp. 1=2

11 Ibido, ppo 2-3
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In the view of the United States representative, the
question whether the matter was within the domestic Jurls-
diction of Iran depended on a consideration of the very
substance of the question. When international peéce is
threatened by a dispute such as this, 1t was lmportant that
the Security Council should place the dispute in lig pendens

"in order to bring to bear upon the parties concerned those
restraints and self-disciplines which have always been
regarded as appropriate and necessary to the carrying out

of justice while a dispute is in lis pendens®l2,

The representative of China felt that, even for
deciding its competence, the Securlity Council should have

all the facts before 1t. He wanted 1t clearly understood,

however, that at any stage 1n the discussion any member

or any state invited to participate could take the position

that the matter was one of domestic Jurisdiction. In his

fiew the question was not one of peace and security, but
one of property, which might be a very important plece of
property. Nelther party, he belleved, would resort to the
ugse of armed force in seeking a satisfactory solution.
"Personally", he cogcluded, "I feel that this matter is

very, very remote, to say the least, from questions of

12 Ibid., pp. 5-7
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peace and security".l3

After the debate, the Security Counclil adopted the
agenda by nine votes in favour, with the USSR and Yugoslavia
voting against.14

After the representatives of Iran had taken a seat
at the Council table, the representative of the United
Kingdom made an opening statement of Britain's case. He
pointed out, inter alia, that, under Article 93 of the

Charter, all members of the United Nations are ipso facto

parties to the Statute of the International Court of Justice;
and that by Article 93 each member of the United Nations

undertake to comply with the decision of the Court. The

interim meagures which the Court gave on July 5, 1951,

created international obligations which it 1s the right

and the duty of the Security Council to uphold and which

cannot_be regarded as_being solely within the domestic

Jurisdiction of Iran. In addltlion to this, the Security

Councll hae special functiong with regard to the decisions
of the Court, both under Article 94 (2) of the Charter
and under Article 41 (2) of the Statute of the Court. The

fact that the Court notified the Securlty Councill5 of the

13 Ibid. pp. 8=9
14 Ibid. p. 10
15 UN.Doc., 8/2239
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interim measures, implied that the Security Council had the

power to deal wlth matters arlsing out of such interim

measures.

Thereupon the representative of Iran expressed
surprise that the United Kingdom should have brought a
complaint to the Security Council based on the provisional

measures indicated by the Court. "The Iranian Government",

he stated, "has contested the Court's competence in the

matter and has consequently withdrawn its declaration

accepting the Court's compulsory Jjurisdictlon, and has

conmmunicated its decision to all Members of the United
Nations through the Secretary General®, He continued:
"I am all the more surprised because the United
Kingdom Government has recognized the princlple of
nationalization of the oil industry in Iran according
to a formula accepted by both parties, and in fact
did so after the Court had lndicated the provisional
measuree on which this complaint is based. %l
The Iranian Government therefore belleved that
there was no ground for discussion of the question in the
Security Council, but if the Security Council decided
to examine the questlon, the Iranian Government was

determined to appear before the Councll to show cause

16 U.N.Security Council, O0fficial Records, 6th
Year, 559th Meeting, 1 October 1951, p. 26.
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why the complaint should be relJected. 8Since at least ten
days would be required to enable the representative of
Iran to reach New York, he asked the members of the
Security Council to adjourn discussion for that length
of time. Consequently, the Security Council decided to
ad journ discussion until Octoberll, 1951.

Dr.Mossadegh, Prime Minister of Iran, arrived in
New York on October 8, and a meeting of the Security
Council was later called for the 1l5th of October. At this
meeting, the representative of the Unlited Kingdom, in view
of the changed situation, including the expulslon of the
remaining Anglo-Iranian 0il Company staff, submitted to
the Security Council a revised draft resolutionl? which
called for a resumption of negotiations at the earliest
practicable moment and suggested that the differences
between the Governments of Iran and the United Kingdom
should be solved in accordance with the princlples of the
provisional measures indicated by the International Court
of Justice.,

Explaining the new draft resolution, the

representative of the United Kingdom told the Security

17 U.N.,Doc., 8/2258/Rev 1; Security Council,
official Records, 6th Year, Supplement for October-
December 1951, pp. 3-4.
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Council that the situation had changed since the original
draft resolution was submitted on September 29, The
techniclans of the Anglo-Iranian 0il Company had been
expelled., The provisional measures, to some extent, had
now been overtaken by efents. The United Kingdom Government

was not insisting on return to the gtatus quo of before

May 1, but was seeking agreement between the parties, at
least on a provisional scheme, enabling the flow of oil to
be resumed wilthout prejudice to the ultimate agreed solution
of the dispute. He continued:

#In other words, without abandoning our struggle
for the acceptance of the rule of law as opposed to
the rule of force, we are trying to suggest a way by
which reasonable people can, with good will, find an
approach to a settlement which will enable a great
industry to resume operations. It ls of course also
with the obJect of upholding the rule of law that
we have retalined some_reference to the International
Court in the preamblel8. The United Kingdom Govern-
ment was anxious that negotiations be resumed, but
it felt that, 1f they were resumed, 1t should be in
the light of some pronouncement by the Security
Council indicating, broadly, that this matter was
not the excluglve concern of the Iranlan Govern-
ment, and that 1t must be solved, not by means of
ultimata, but through free negotiations and in
accordance with the accepted principles of inter-
national law!

The discussion that followed Prime Minisgter

Mossadegh's statement of October 15 occupled four meetings

18 U.N,Security Council, Official Records, éth
Year, 560th Meeting, p. 2.
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of the Security Councll on 1l6th, 17th and 19th of October.
19
At the first of these, he observed that the Security

Council had no competence to deal with the question because

the exerclse of Iran's sovereign rights in such matters of

domestic Jurisdiction could neither be abridged nor inter-
20
fered with by any "foreign govereign® or internatlonal body.

That principle of international law wag algo the law of the

Unlted Nations by virtue of Article 2, paragraph 2 of the

Charter which enshrined the principle of equal rights and

self-determination of peoples, and by virtue of Article 2,

paragraph 7 of the same instrument which forbade the United

Nationsg to intervene in matters essentially within the

domestic Jurisdiction of any State and exempted the Members

from any reculrement to submit such matters to settlement

under the Charter. At the outset of thls argument, the

representative of Iran stated :

"The 01l resources of Iran, like 1its solil, ite river
and mountains, are the property of the people of Iran.
They alone have the authority to decide what shall be
done with 1t, by whom and how, They have ne wr agreed
to share that authority wlth anybody else or to divide
thelr ownership of all or part of that property or what
it produces with anyone. They ha v not submitted and
will not submit thelr authority in that regard, or the
exercise of 1t, to review or judgement by any persons
or body outside Iran. That ownershlp and that authority
are lnallenable. They are part of the foundations on

19 Ibid, pp.3-28
20 Ibid, p.7
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which stand our national sovereignty and our admitted

equallty among the other sovereign States of the

community of nationg and of the body in which it is
organized, the United Nations. " 21

Apart from the bar to the Security Council's Jurisdiction
interposed by Article 2 (7), the Security Council could
not, as the Government of the United Kingdom asked, enforce
compliance under Article 94 with the provisional measures
ordered by the Court under Article 41 of its Statute, because
the Statute attributed binding force only to flnal Judgement
under its Article 59. However, the language of Article 41
of the Statute was exhortative and not declaratory, and the
provisional measures would be binding only 1f the partles
had been bound by an arbitration treaty whigh would express-
ly obligate them to respect such measures.2 Insofar asg

the concession agreement of 1933 was concerned that instru-
ment was a private agreement between the Government of Iran
and the "former! Company. It conferred no rights, standing
or competence on the United Kingdom Government in the
matters to which it related. Thus, the Government of Iran
was not a party to any contract with the United Kingdom
Government about oil.

With respect to the suggestion that the Security

Council ought to have Jjurisdiction because of the existence

21 Ibid, p.6. Underlining ours.
22 Ibid, p.1l2
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of a threat or potential threat to international peace and
securlty, the representative of Iran declared as follows @

¥It hardly seems necessary to refute the United
Kingdom'!s assertion that international peace and
security require that the oll industry in Iran should
continue to function under British management. If the
implicatlon of that statement 1s that it is the nation-
alization of our oll industry which has endangered
peace, 1t is not clear why the United Kingdom Government,
which has natlonalized so many industries itself, should
not be hauled before the Security Council for having
sapped the foundations of the pillars of peace. If that
is not its implication, in what way does Iran threaten
world peace?!

"Ours ie a country with a population of 18 million
people, many of whom live in extreme poverty ... It
argues a deficient source of humour to suggest that a
nation as weak and small as Iran can endanger world
peace ... Whatever danger to peace there may be lies
in the actions of the Unlted Kingdom Government. By
overt digplay of force, it has sought to _keep us from
exerclsing our goverelign authori_y over our natural
resources. It has made ominous gestures such as the
dispatch of paratroops to nearby places and of vessels
of war to the vicinity of our coastal waters. The
irresponsible threats to land forces in Iran might
have had the most disastrous consequences by lighting
the flames of another world war. For these consequences,
the United Kingdom Government would alone be resgonsible.
Iran has stationed no gunboats in the Thames. "

The representative of Iran stated that the only
dispute between Iran and the United Kingdom related to

latter's attempt to interfere in the internal affailrs of

Iran. According to the rules of international law, the

expropriation of the property of allens was governed only

23 Ibid, p.l3. Underlining ours.
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by one condition, compensation, a condition which had been
specifically provided for in the nationalilzation Act, and
Iran had repeatedly expressed its willingness to reach a
settlement. He concluded his statement as follows :
"Under pressure, we will not take action and we
will not engage in negotiations affecting our internal
affailrs. To do so would not only constitute an

admission that we are not a soverelgn and equal nation
but would eventually be fatal to our independence."

In reply, the representative of the United Kingdom
sald that the representative of Iran had suggested that the
United Kingdom had not accepted the principle of nationali-
zation, which it had, and also seemed to accuse the United
Kingdom of having used some kind of force, which 1t had not.

In his view, Prime Minister Mossadegh's reception of the
25
revised draft resolution was simply a flat statement that

"neither the Security Councll nor, indeed, His MaJesty's
Government has anything to do with the Iranian action

in expropriating a billion-dollar concern known as

the Anglo-Iranian 011 Company; that 1f this action should
have any unfavourable effect by any chance outside Iran
that is Just too bad for the rest of the world; and

that if His MajJesty's Government does not immediately
agree not only to the act of expropriation but also to
carrying it out on Iranian terms at whatever loss to

the United Kingdom and the free world, then 1t is guilty
of sabotagséand of interference in Iranian internal
affairs. "

24 Ibid, p.28. Underlining ours.

25. U.N. Doec. 8/2358/Rev.l.

26. U.N. Security Councll, Official Recerds, 6th
Year, 56lst Meeting, p.S8.
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On the question of the competence of the Security
Council, he argued that international law lays down not only
the circumstances in which forelgn property and rights can
validly be expropriated, but also the conditions and
modalities to make such expropriation proper. Moreover,

1t was part of the Unifted Kingdom case that Iran had broken

certain treaties between the two countries, and this in it-

self would be sufficlient to remove the dispute from the

realm of domestic juriediction. It was alsp a fallacy to

argue that anythlng done by a Government on its own terri-

tory in relatlion to private persons or companles was ipso

facto a2 matter of domestic Jjurisdiction, for if that were

g0, the admitted rules of international law governing the

treatment of forelgners would be futile.

At the outset, the representative of the USSR had

sald that consideration of the United Kingdom complaint by

the Security Councll would constitute interventlon in Iran's

domesgtic affairg and "a flagrant violation of the sovereignty

of the Iranian people". On October 16, the USSR represen-

tative observed that the purpose of both Unlted Kingdom

draft resolutiong was to induce the Security Council to

intervene in Iran's domestic affairs, Therefore, the USSR

delegation wag oppoged to both the first and the second
27
draft resolution.

27 1bid, 56lst Meeting, p.21-24
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The representative of the United States, however,

affirmed that the Anglo-Iraenian O0il Company case was_a

dispute between the United Kingdom and Iran, the continua-

tion of which was likely to endanger international peace and
28

security.
On October 16, the provisions in the United Kingdom

draft resolution concerning the provisional measures of the
Court were deleted on the proposal of the reprosentatives
of India and Yugoelavia on the ground that in this respect
the competence of the Security Councll was in doubt. Amend-
ments to the United Kingdom draft resolution, submitted
Jointly by the representatives of India and Yugoslavia,z9

called for the resumption of negotiations in order to make

further efforts to resolve the differences in accordance

with the Purposes and Principles of the Charter and the

avoldance of any actlion which would have the effect of

further aggravsating the situation or prejudicing the positions

30
of the parties.

The representatives of Ecuador and China were of the
opinion that the question was not a dlspute of a character
1ikely to threaten the maintenance of international peace

pnd security. Subsequently, the representative of Ecuador

28 Ibid, 563rd Meeting, p.l
29 Ibid, 56lst Meeting, pp.l5-16
30 U.N.Doe. 8/2379
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questioned whether the Security Councill was empowered
under Article 24(1) or Article 25 of the Charter to make
recommendations in cases where the dispute does not con-

stitute a threat to the peace and security. In his view,

the Security Council was not competent in this case to make

recommendations of the kind mentioned in Chapter VI of the

Charter. Since the phrase '"calls upon" conveyed the implica-
tion that the Security Council had competence in the matter,
he, therefore, suggested that the Security Council should
only "advise" the resumption of~negotiations.31

On October 19, the representative of France pro-

posed that the Security Council adjourn its debate on_ the

revieed United Kingdom draft resolution untll the Inter-

national Court of Justice has ruled on_its_ own compefence
32
in the matter.

In the view of the representative of China, who
gupported the French motion, the competence of the Security
Council and the competence of the Court were not identical
nor interdependent. Nevertheless, the declsion of the
Court and the regqsons on which it would be based might

throw some light on the question of the competence of the

31 U.N. Security Council, O0fficial Records, 6th Year
562nd Meeting, p.l0.
32 Ibid, 565th Meeting, pp.2-3.
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Counecil.

After a brief consideration of the French motion,

the Security Council adopted it by 8 votes to 1, with 2
33

abstentlions.

34
On August 19, 1952, the Secretary-General transmitted

for the information of the members of the Security Councll
a copy of the Judgement of the International Court of Justice
glven on July 22, 1952, in which the Court by 9 votes to 5

35
found that it had no jurisdiction in the case. The Court's

order of July 5, 1951, indicating provisional measures of

protection in the Anglo-Iranian 011l Company case, ceased,

therefore, to be operative and the provislonal measures

lapsed.
The Anglo-Iranian 01l Co. case proved that anything

done by a Government on 1ts own terrlitory in relation of

foreign companies is at the present time ipso facto a matter

of domestic Jurisdiction. It a very serious limitation upon

the scope of international law, and conseduently of the

United Nationsg, that practically the entlre sphere of

33. Ibid, p.1l2

34 U.N. Doc. S/2746

35 Anglo-Iranian 0il Co. case (Jjurisdiction),
Judgement of July 22, 1952: I.C.J. Reports 1952, ».93.
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international economic relations, except where concessions

have been arranged by international treaty, belongs to the

domestic Jurisdiction.

(b) The Question of Racial Segregation in
the Union of South Africa

36
By a letter dated June 22, 1946, the representative

of Indla requested that the question of the treatment of
Indians in the Union of South Africa be included in the pro-
vislonal agenda of the General Assembly. Presenting his
Government's case, he stated that the first Indlans had come
to the Britlish colony of Natal as indentured labourers in
1860 by virtue of an agreement between the Government of
India and the then Government of Natal. One of the con-
ditions of the arrangement was that Indian labourers were
not to be subjected to any specilal laws different from those
for Europeans. Disgcriminatory measures were, nevertheless,
enacted in South Africa 1n spite of obJection by the Indlan
Government. In 1925 the Government of the Unlon of South
Africa introduced the Areas Reservatlion, Immigration and
Registration Bill which, inter alla, purported to lntroduce

gegregation of Indians in Natal. Thls measure roused wilde-

36 U.N.Doc. A/149; U.N. General Assembly (%),
Joint Committee of the First and Sixth Committees,
Record of Meetings 21-30 November 1946.

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES




UNIVERSITE DOTTAWA -~ ECOLE DES GRADUES

DISPUTES OVER A POLICY OF A STATE 216

spread resentment among Indians in South Africa. Consequent-
ly, the Government of India tried to have the Indian problem
in South Africa brought under examination by a conference
which eventually took place between the Governments of India
and the Union of South Africa. The result of this conference
was the so-called Cape Town Agreement of 1927 concluded
between the two governments. In this agreement, the Govern-
ment of the Unlon of South Africa pledged, inter alia,
"not to proceed further with the Areas Reservation and
Immigration and Reglstration Bill"., This agreement was
renewed in 1932 and had not been abrogated.

In 1943, however, the province of Natal passed the
Trading and Occupation of Land Restriction Act, commonly
known as the Pegging Act, which imposed statutory restrictionsg
in respect of the right of the Asiatics to acqulre land. In
1946 the Union Government enacted the Asiatic Land Tenure and
Indlan Representation Act which completely segregated Indians
with regard to both trade and resldence.

On these grounds, the representative of India, and

37
later the representative of Pakistan , contended that the

37 A sectlion of the Indian minority in the Union of
South Africa origlinated from the parts of India which are now
the State of Pakistan.
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treatment of people of Indian origin living in South Africa

was contrary to the Charter proviglon on human rights and

to the Cape Town agreements of 1927 and 1932. He also held

that, by that treatment, the Government of the Unlon of South

Africa had created a_sgituation which was likely to impair

friendly relations between India and South Africa within the

meaning of Article 14 of the Charter.

At the outset, when the General Commlttee was dis-
cussling the inclusion of the item on the Agenda of the
General Assembly on October 24, 194638, the representative
of the Unlon of South Africa pointed out that the item dealt,
in fact, not with "Indian nationals", but with Indians,

nationals of the Unlon of South Africa. The question was,

therefore, essentlally within the domestic Jjurisdiction of

the Union of South Africa, and he moved that the item should

be removed from the Agenda, in accordance with Article 2,

paragraph 7, of the Charter. The General Committee falled

to support this request and the General Assembly has so far
discussed the question at its first, second, third, fifth,

gseventh, eighth, nineth, tenth, eleventh and twelfth sessions

U.N.Official Records of the Second Part of the First
Seasion of the General Assembly, General Committee. Records
of Meetings 22 October - 13 December 1946, 19th Meeting,

pp.69-70.
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39
At the first session,e# the General Assembly referred the

matter to a joint committee of the First (Political) and
Sixth (Legal) Committees. Then the First Committee discussed
the question during the second and third sesslons of the
Assembly, and the Ad Hoc Political Committee during the fifth
session.

At each of the sessions at which the question was

discussed, the representative of the Union of South Africs

objected to all the substantive draft resolutions that were

submitted and contended that, since the people of Indian

origin were natlonals of the Unlon of South Africa, the mat-

ter fell essentlally within the Unlon's domestic Jurisdiction

under Article 2, paragraph 7, of the Charter., That conten-

tion was supported by some representetives and dlsputed by

others.

The question whether a matter governed by internation-
al agreement could fall essentlally within domestic Jjurisdic-
tion was debated at the General Assembly and various commit-
tees. Thie cuestion arose from the Indian contentlon that th#
Cape Town Agreement of 1927 was an international agreement,
a treaty between the Government of the Unlon of South Africa

and the Government of Indla. Contrary to this contention,

39 U.N. General Agsembly, Offlclal Records, lst Year,
Léth Meeting, pp. 930-931.
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1t was held by the representatives of the Union of South
Africa that the Cape Town Agreement was not a treaty but
merely an arrangement for mutual co-operation to repatriate
to India all South African Indians desirous of making use

of the facilitles for this afforded by the South African
Government. The General Assembly, however, malntained that
any solemn agreement between States constituted a treaty.

It was, therefore necessary to decide on the above mentioned
guestion.

In the course of debates, some representatives held
that a2 matter which 1g governed by an international agreement
could not fall essentially within the domestic Jurisdiction
of a party to the agreementuo. The following definition of
domestic Jurisdiction given by the Permanent Court of
International Justice 1n its advisory oplinion of February 7,

Ll
1923, was invoked 1in support of that contention :

LO U.N.General Assembly, lst Year, General Committee
19th Meeting, pp.70-72; General Assembly lst Sesslion, 52nd
Meeting,p.lOﬁB; General Assembly lst Session Joint Flrst and
8ixth Committees, lst Meeting pp.3-6; General Assembly, 2nd
Session 120th Meeting p.llL43; General Assembly, 5th Session,
Ad Hoc Political Committee, 45th Meeting,pp?; General Assem-
Ply,7th Session Ad Hoc Political Committee,llth Meeting;pp28;
General Assembly 8th Session,Ad Hoc Political Committee,léth
Meeting, pp.5; 19th Meeting, Pp. 58-59; 20th Meeting,pp.143.

41 U.N. General Assembly offlclal Records, lst Sesslo
Joint First and S8ixth Committees, 5th Meeting, p.4l.
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"The questlion of whether a certain matter is or 1is
not solely wilthin the Jurisdiction of a State is an
essentlally relative questlion; 1t depends upon the
development of international relations. Thus, in the
present state of international law, questions of nation-
ality are, in the opinion of the Court, in principle
within this reserved domain.®

*For the purpose of the present opinion, it is
enough to observe that 1t may well happen that, in a
matter which, like that of nationality, is not, in
princlple, regulated by international law, the right
of a state to use its discretion is nevertheless re-
stricted by obligations which 1t may have undertaken
towards other States. In such a case, Jjurlsdiction
which, in prineiple, belongs solely to the State, is
limited by rules of international law. Article 15,
paragraph 8, (of the Covenant of the League of Nations)
then ceases to apply as regards those States which are
entitled to invoke such rules, and the dispute as to
the question whether a State has or has not the right
Yo take certain measures becomes in these ﬁircumstances
a dispute of an international character.! 42

Other representatives, however, malntained that any
matter which was "essentially" within a State's jurisdiction
retained that character even when it beceme the object of

an obligation under an international agreement signed by that

43
State. On October 19, 1°53, the representative of Belguim
submiﬁzed the following arguments in support of that conten-
tion. First, he polnted out that Article 2, paragraph 7,

42 Nationality Decrees issued in Tunis and Morocco
(French Zone) on 8th November 1921, P.C.I.J. Serles B,No.k4,
1923. Underlining ours.

43 U.N. General Assembly, 3rd Session, First Committeﬂ
265th Meeting, p.276.

Ly U.N. General Assembly, Official Records, 8th Year
Ad Hoc Political Committee, li4th Meeting, pp.68-69.
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of the Charter referred to matters which were essentially -
and not solely - within the domestic Jjurisdiction of a State.
Second, he argued that the Article applied to all the other
Articles of the Charter and made no distinction between
provisions which imposed international obligations on States

and those which dld not. A matter which was essentially

within domestic jurisdiction therefore did not lose that

character when 1t became the object of Cla rter obligation.

He continued:

*Inasmuch as most of the provisions of the Charter
created international obligations, it would not have
been stipulated that nathing contained in the Charter
permitted intervention in the domestic field if the
intention had been to permit such interventlon where
there was an international obligation. That reasoning,
which applied to the obligations arising from the
Charter, applied a fortlori to obligations entered
into under special treaties, that was to say, under
provisione outside the Charter system."

Arguments referring specifically to Charter provisiond
on human rights were, naturally, submitted in this case. Thus
the question arose whether a matter dealt with by the Charter

can fall essentially within the domestic Jjurisdiction.

Several representatives argued that the mere fact that a

matter was dealt with by the Charter placed it outelde the

domestic Jurisdiction of a member State, and, instead,

brought it under the Jurisdiction of the United Nationsh5,

45 U.N., General Assembly, Official Records, 2nd Year)
Firet Committee, 107th meeting, p.437; 109th meeting, pp.
ko=l 50,
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It was held that since the Charter was an international
agreement, the matters dealt with therein were removed from
the domestic Jurisdiction of the parties, Thus, the
representative of Egypt maintalned that the Charter was a
multilateral treaty and that its provlisions, particularly
those relating to human rights and fundamental freedoms,
were binding upon Member States.ué
The opposite view was held by the representative of
Australia, who stated that it was not sufficient to point
to certaln Articles of the Charter to Justify the considera-

tion of questions which, even i1f of international interest,

were nevertheless a domestic concern., In his view, Article

2, paragraph 7, by reason of its position in the Charter,

governed the application of all the other Articles of the

Charterh7. The representative of the Union of South Africa

maintained that there could be no doubt that the words
"Nothing contained in the present Charter shall authorlze
the United Nations to intervene® in domestic affairs

excluded everything in the Charter except the provlslons

46 U.N., General Assembly, Official Records, 5th
Year, Ad hoc Political Committee, U42nd Meeting, parageaph 34,

47 u.N,, General Assembly, Official Records, 7th
Year, Ad Hoc Political Commlttee, 10th Meetling, paragraph
16.
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for enforcement measures under Chapter VIIua. Thus, Article
2, paragraph 7, applied to the whole Charter and made no
distinctlon between provislons which imposed international
obligations and those which did notu9.
Those representatives who would have the United
Nations intervene in the treatment of people of Indian
origin in the Union of South Africa, maintalning that an
international agreement or treaty constituted an exception
to domestic Juriediction, cited particularly Articles 55
and 56 of the Charter. These Articles read as follows:
Article 55
¥With a view to the creation of condltions of
stabllity and well-being which are necessary for
peaceful and frlendly relations among nations based
on respect for the principle of equal rights and
self=-determination of peoples, the United Nations
shall promote:-
(a) nigher standards of living, full employment,
and conditions of economic and soclal progress and

development;

(b) solutions of internatiogal economic, social,
health and related problems; and international
cultural and educational co-operations; and

L8 U.N., General Assembly, Official Records, 8th
Year, Ad Hoc Political Committee, 1l4th Meeting, paragraph

12.

49 U.N., General Assembly, Official Records, 8th
Year, Ad Hoc Political Committee, 1l4th Meeting, paragraph

17.
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(c) universal respect for, and observance of, human
rights and fundamental freedoms for all without distinct-
lon as to race, sex, language, or religion."

Article 56

"All members pledge themselves to take Joilnt and
separate action in co-operation with the Organization
for the achlevement of the purposes set forth in
Article 55,%

Thus, some representatives argued that signatories

to_the Charter had contracted under Article 56 certain

obligations mentioned in Article 55, in particular the pledge

to obgerve fundamental human rights and freedoms.

The representative of the Union of South AfricaS0
opposed such an interpretation of Article 56 on the following
grounds. First, the phrase "Nothing contained 1in the present
Charter® of Article 2, paragraph 7, was concluslve; second,
the Charter did not in any way speclfy which human rights
and fundamental freedoms were to be observed; the rights and
freedoms, although they were mentioned seven tlmes in the
Charter, were, nevertheless, nowhere defined and nowhere
was any obligation indicated in that respect. He also pointeg
out that it had not been the intention of the founders of
the Charter to provide by Articles 55 and 56 an exception
to the operation of Article 2, paragraph 7.

50 U,N,, General Assembly, Official Records, 3rd
Year, First Committee, Part 2 and Annexes, 1949, 265th
Meeting, p. 278.

UNIVERSITY OF OTTAWA .. SCHOOL OF GRADUATE STUDIES



UNIVERSITE DOTTAWA . ECOLE DES GRADUES

DISPUTES OVER A POLICY OF A STATE

The Stand taken by the USSR in respect of this
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question was contrary to its usual adherence to the prin-

clple of National Sovereignty and to its adopted role as

the vigorous defender of the sphere of domestic Jurisdic-

tion. On May 10, 1949, the representative of the USSR
explained the position of his Government thus:>St

"The USSR was not directly concerned in the
dquestion of the Indians in the Unlon of South
Africa. It had however supported the Indian
Delegation in 1ts aspirations from the outset,
and would continue to maintain that position. In
so doing, the delegation of the Soviet Union was
inspired by the principles of the policy of Lenin
and Stalin regarding nationalities, as they were
applied in the Soviet Union, where racial
dlscrimination and oppression had been forever
rooted out.

"The USSR Government, always a defender of
the rights of the oppressed and enslaved peoples,
congsldered that the United Nations should ener-
getically condemn the policy of discrimination
practiced by the Government of the Union of
South Africa and take effective steps with regard
to that policy."

Thug, the USSR Government suggested the United

Nations intervention in the relations between the Union

Government and its citizens. The phrase "the United Natlons

should....take effective steps" relates to the enforcement

measures under Chapter VII of the Charter.

51 U.N,, General Aesembly, Official Records, 4th

Year, First Committee, 165th Meeting.
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The General Assembly, in connection with the treat-
ment of people of Indian origin in the Union of South Africa,
adopted resolutions 265 (III), 615 (VII) and 719 (VIII)
which referred to the Purposes and Principles of the Charter
of which Article 1, paragraph 3, reads as follows:

"The Purposes of the United Nations are:-

(3) To achieve international co-operation in

solving international problems of an economic,
social, cultural or humanitarian character, and
in promoting and encouraging respect for human
rights and for fundamental freedoms for all,
without distinction as to race, sex, language,or
religion,®

Thus, the General Agsembly maintained that by

adopting the Charter, Member States had made a certain

renunciation of their sovereignty in connection with the

fundamental human rights and freedoms.

On December 8, 1946, the General Assembly was of
the opinion that the treatment of Indlans in the Unlon of
South Africa should be in conformity with the lnternational
obligations under the agreements (i.e. the Cape Town
Agreenments of 1927 and 1932) concluded between the two

Governments and the relevant provisions of the Charter52,

52 U,N,., General Assembly, Official Records, lst
Year, 52nd Meeting, p.106l; General Assembly Resolution

b (1),
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On May 14, 1949, the General Assembly inviteddl the
Governments of Indla, Pakistan and the Union of South Africa
to enter 1lnto discussion at a round-table conference, taklng
into conslderation the purposes and principles of the Charter
and the Declaration of Human Rights. This resolution made
no reference to the Capfe Town Agreements., However, the
Government of the Unlion of South Africa did not accept the
General Assembly's resolution in respect of the resumption
of negotliations with the Governments of Indla and Pakistan,
Consequently, the General Assembly, on December 2, 1950,
recommended 5% the establishment of a three-member conciliatiol
commission 1f the Governments concerned failed %o hold a
round-table conference before April 1, 1951, or to reach
agreement in the round-table conference within a reasonable
time.

The Government of the Union of South Africa, however,
enacted further discriminatory legislation.

On December 5, 1952, the General Assembly establlished

s United Natlons Good Offices Commission55 to arrange and

53 U.N., General Assembly, Official Records, 3rd
Years 212th Meeting, p.455; General Assembly Resolutlon 265

(III
s U.N., General Assembly, Official Records, 5th
Year, 315th Meeting, p.533; General Assembly Resolution 395

55 U,N.,, General Assembly, Officlal Records, 7th
Years 40lst Meeting, p.333; General Assembly Resolution 615
(vIiz).
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assist in negotiatlons between the Government of the Union
of South Africa and the Governments of India and Pakistan
“in order that a satisfactory solution of the question in
accordance wlth the Purposes and Principles of the Charter
and the Universal Declaration of Human Rights® could be
achleved. The resolution called upon the Union Government
to suspend the implementation or enforcement of the Group
Areas Act. At the same meeting, the General Assembly
established a three-member Commission56 to study the
racial sltuation in the Unlon of South Africa.

The United Natlons Good Offices Commissgion sub-
mitted 1its report57 on September 14, 1953, to the General
Assembly. In that report, the Commission informed the
General Assembly that, the Union Government having regarded
resolution 615 (VII) as unconstitutional and having refused

to recognize the Commigsgion, the Commission, desplte its

efforts, had been unable to carry out its task. Furthermore,
the Commission reported that the Unlon Government had

continued to implement the provisions of the Group Areas
Act and to enact laws contrary to the Charter,

The Ad Hoc Political Committee considered the
question at ten meetinge between the 1l6th and 29th of

October 1953. On October 16, the representative of India

56 Ibld,, p.334; General Assembly Resolution 616(VII
57 UN.Doc. A/2473.
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introduced a seventeen Power draft resolution, recapitulating
past action by the General Agsembly on the question, taking
note of the report of the Good Offices Commission, expressing
1ts regret that the Union Government had refused to make use
of the Commlssion's good offices or to utilize any of the
alternative procedures for the settlement of the problem
recommended by the prevlious resolutions of the General
Assembly, and deciding to contlinue the Good Offices Commissid&.

In the course of discussion on the draft resolution, some

representatives expressed the strongest doubts about the

Assembly's competenceSs. They also exXxpressed concern about

the efficacy of the draft resolution.

The report of the Commission on the racial situation
in the Union of South Africa established by reesolution of
December 5, 1952 (616A(VII)) was submitted to the General
Assembly on October 3, 1953°°., The Commiseion reported
that the Government of the Union of South Africa had
maintained its position, expressed in the General Assembly,
that i1t considered any resolution on the subjlect as

unconstitutional, and consequently dld not recognize the

58 U.N,, General Assembly, Officlial Records, 8th
Year, Ad Hoc Politlcal Committee, l6th Meeting, p.75; 20th
Meeting, p. 97; 21st Meeting, pp.103-105.

59 U,N,, General Assembly, Official Records, 8th
Year, Supplement No. 16, paragraphs 895-909.
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Commission establighed under the Assembly resolution. The
Commlssion, therefore, had been obliged to base its report
essentlally on an analysis of the legislative and administra-
tive provisions in force in the Unlon, on a study of books
and documents, on statements by wltnesses, and on information

communicated by certain member States. As a result of this

study, the Commission was of the opinion that the racial polic

of the Unlon Government was contrary to the Charter and that

the continuance of thig policy was likely to impair friendly

relations among nationsg., The Commission alsgo maintained that

the right of the General Assembly to undertake any study and

make any recommendations which 1t might deem necessary in

order to implement the principles to which the member States

had subscribed by signing the Charter was incontestable, and

that the exercise of 1ts functlons under that right did not

constitute an intervention prohibited by Article 2, varagravh

7, of the Charter.

The Ad Hoc Political Committee considered this report
between November 20 and December 5, 1953. On NOVembgr 23
0
representative of the Unlon of South Africa repeated that

the United Nations was not competent to deal with the matter,

60 U.N.General Assembly, Official Records, 8th Year,
Ad Hoc Political Committee, 32nd Meeting, pp.l55-160,
Underlining oure.
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and stated that the Commission's report contained a bilased
analysis of the internal affairs of the Union. In its

conclusions, the Commlssion had gone beyond its terms of

reference and had set forth a series of obiter dieta which

constituted an incursion into the internal affairs of the

Unlon and an "incredible attack upon its national eovereigntyﬁ

He continued :

"For those conclusions implied direct participatilon
by the United Nations in the 1lnternsl affalrs of the Unioq
of South Africa, and the exercise over a govereign State
of a supervision comparable to that exercised by guardian
over ward. They limplied recognition of the United Nations|
as the arblter of the destiny of the Union of South Africs)
and in effect the suppression of the Unlon of South Africa
as a_sovereign and independent Statel.

Furthermore, he declared that domestic leglislation designed
solely for the welfare of the people of the Union ln no way
affected other peoples, and could hardly be charged to con-
stitute a threat, direct of indirect, to the territorial
integrity or political independence of other States.

On November 11, 1953, the General Assembly consideregl
that the racial policy of the Government of the Union of
South Africa was not in keeping with its obligation and
responsibilities under the Charter and decided to continue

the Good O0ffices Commission and called again upon the Union

61 U.N. General Assembly, Officlal Records, 8th Year,
457th Meeting, p.288; the General Assembly Resolution 719

(VIII),
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Government to refrain from enforcing the provisions of the
Group Arcas Act. On December 8, 1953, the General Assembly
in resolution 721 (VIII), requested the Commission on the
raclal situation in the Union of South Africa to continue its
study and to suggest measures to alleviate the situation and
to promote a peaceful settlementéz. During 1954, all efforts
of these Commlissions failed due to the unco-operative attitudd
of the Union Government which regarded the establishment of
the Commissions by the General Assembly as unconstitutional
and consequently refused to recognize them.63

On November 4, 1954, the General Assembly passed a
resolutionéu which suggested to the parties that they should
seek solution of the question by direct negotiations and
designate a government, agency or person to facllitate con-
tacts between them and to asslst them in settling the dlspute.
The Secretary-General, in a report submitted on October 25,
19556 , exvlained that on April 26 and May 2 of that year the

representative of India had forwarded coples of a number of

telegrams exchanged between India and the Union of South

62 Ibid, 469th Meeting, pp.431-439
63 U.N., Documents A/2719 and A/2723

64 U.N. General Assembly, Official Records, 9th Sessiﬁn
497th Meeting, p.28l; General Assembly Resolution 816 (IX).

65 U.N. Doc. A/3001/Add.1l.
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Africa from which it appeared that the attempts of the three
Governments concerned had undertaken to initlate new direct
negotiations had broken down. Therefore, the Secretary-
General had designated on June 6 Ambassador Luis de Faro,Jr.
of Brazil to discharge the functions called for in the
General Assembly resolution. The Governments of India and
Pakistan communicated to the Secretary-General that they
would extend full co=-operation while the Government of the
Unlon of South Africa informed that it was obliged, regret-
fully, to decline to collaborate with the Ambassador in order

66
not to prejudice its Jjuridical pogition.

The United Nations Commission on racial situation in
the Union of South Africa submitted its third report67 on
August 26, 1955. In that report the Commission stated that
the general aims of the racial policy pursued by the Union
Government had not changed; that it was consistent nelther
with the obligation assumed by the Union of South Africa
under the Charter nor with certain provisions of the Univer-
sal Declaration of Human Rights; and that the continuation of
such a policy was llkely to impalr frlendly relations among

nations., Furthermore, the Commission considered that a

66 U.N. Doc. A/3137, p.21
67 U.N. Doc. A/2953
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solution should be sought in frequent inter-racial round-
table discussions and other contacts. For its oplinion, the
United Nations should offer 1ts co-operation including, ss
speclal technical assistance, the intellectual and material
resources which the United Nations and the specialized
agencles could command.

The Ad Hoc Political Committee considered the report
at ten meetings held between the 24th of October and the 19th
of November. At the outset of the discussion in the Com-
mittee, 2ge representative of the Union of South Africa

recalled that hls Government had always challenged the

right of the General Assembly to deal with the matter because

there was no provision of the Charter which authorized the

United Nations to discuses, or to adopt a resolution on, a

matter which was essehtially a domestlc concern of the Union

of South Africa. The delegation of the Union of South

Africa had been instructed by its Government not to participaf
in any discussion of the question or to be present while the

discussion was proceeding. His delegation would therefore

withdraw from the committee room. However, he reserved his

right to take part 1n the vote on any draft resolution which

68 U.N. General Assembly, Officlal Records, Ad Hoec
Political Committee, Records of Meetings, 21 September to
9th December 1955, 3rd Meeting, 24 October 1955, p.5.
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might be submitted on the question,

Dgring the ensulng debate, a number of representativep
supported ? the constlitutional position of the Unlon of
South Africa, stating that Article 2, paragraph 7, of the
Charter precluded discusslion of the questilon. In the view
of those representatives, no progress could be made on such
issues without the co-operation of the Member States invol-
ved.

In the course of the debate, seventeen Afro-Asian
States submitted a Jjoint draft resolution70 which expressed
concern that the Unlion Government continued to give effect
to the Group Areas Policy (Apartheid), despite the General
Assembly's request that 1t should reconsider its position
in the light of the principles of the Charter and the pledge
of all member States to respect human rights and fundamental
freedoms without distinction as to race. The draft resolu-
tion called on the Unlon Government to observe the obliga=
tions of co-operation with the organization contalined in
Article 56 of the Charter; it provided further that the

Commission should continue to keep under review the racial

situation in South Africa.

69 Ibid, 5th Meeting,pp.13-14; 11lth Meeting,pp.36-37
38-39; 12th Meeting, p.41,p.L&,

70 U.N. Doec. A/Ac.80/L.1
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On November 9, 1955, the Ad Hoc Political Committee
approved the draft resolution by a vote of 37 to 7, with

13 abstentions. Thereupon the representative of the Union

of South Africa, who had returned to the Committee to

participate in the voting, gtated that once again the pro-

visiong of Article 2, paragraph 7 of the Charter had been

contravened, and the Union had been denied its rights as a

member State. It was on the basis of such an understand-

ing of the meaning and scope of the Article that his Govern-
ment had signed the Charter. By adopting the draft resolu-
tion, the Committee had lent its authority to a reckless
measure which would do only incalculable harm. Every State
had internal conflicts and policles about which it could

not subordinate its own decislon to that of an international
organization. His Government regarded in a most serious

light the ingquiry into the internal affairs of the Union of

South Africa. %gSuch a violation", he continued, %consti-

tuted the most flagrant violation of Article 2, paragraph 7,

of the Charter, a violatlion which no self-respecting

govereign State could tolerate." 1In view of what had

happened, his Government, after serlous consideration, had

decided to recall i1ts delegation to the Unlited Nations
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from the 10th sesslon.

All further efforts of the Unlted Nations to solve
the question have falled due to the unco-operative attitude
of the Union Government hased on the legalistic argument
that the United Nations had no right to interfere in a
matter falling wlithin the domestic Jurlsdiction of a member
State.

Conclusion.

Article 2, paragraph 7, of the Charter has been
ugsed effectively to prevent any intervention of the U.N,
in the internal policles of States. That Charter provision
which leaves to the Government concerned and to the United
Nations Organization to declide whether a matter is a
domegtic affair led 1n the case of the question of racial
segregation in the Union of South Africa the Government
concerned and the United Nations to make an opposite
decision on the competence of the United Nations Organlza-
tion., The weakness of the Charter system became especially
obvious in this case when the Goverament of the Union of

South Africa was able to resist all the United Nations!

7l U.N., General Assembly, Officlal Records, Ad Hoc
Political Committee, Records of Meetings, September 21 to
December 9, 1955, 12th Meeting, pp.45-46,
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efforts to change its policy of racial segregation and,
ultimately, was able to withdraw from the 10th session.
Article 2, paragraph 7, excludes the entire sphere
of international economic relations, except where con-
cessions have been arranged by international treaty, from
the authority of the United Nations, as has been seen in

the Anglo-Iranian 0il Co. Case.
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The Reformation secularized the power problem in the
protestant states by removing Church as a limitation of the
temporal power. Then a new theory of the state -- a theory
of soverelgnty -- was evolved which came to claim the sup-
reme and absolute authority of the state on its own territory
This theory was first explicitly formulated by Jean Bodin.
His definition of a State implied that a supreme power is
essential to the idea of the State and that the State is the
government itself., With regard to the theory of Sovereignty
itself, Bodin stated that Sovereignty 1s supreme power over
citizens and subjects and that it is unrestrained by laws.
Furthermore, Bodin made his.Sovereign a legigletor maintain-
ing that the power to make laws 1s the most characteristic
function of Soverelgnty. Bodin's Sovereign was, nevertheless
bound by the Divine Law, the Natural Law, the law that is
common to all nations and the fundamental laws of the State.
For Bodin, Sovereignty was neither arbitrary nor lrrespon-
sible. It was defined by the fundamental laws of the State
and subject to themn.

To this new theory of state Johannes Althusius
added a 7otentially revolutionary theory of social contract,
according to which the government of a state 1s based on a
contract between the people and the sovereign. Whlle Hugh
Grotius adopted into hie political philosophy the theories

of sovereignty and social contract expounded by Bodln and

’
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Althusius he rejected all notion of Divine Law., Now the
vower problem became expliclitly secularized in political
theory. Grotius also evolved the concept of equality of
states. Through the Peace of Westphalia of 1648, the con-
cepts of sovereignty and equality of states became universal-
ly accepted doctrines,

Thomas Hobbes adopted the theories of state of
nature and social contract and conceived of government
originating in two main ways, eilther by “natural force" or
"warre", or, on the other hand, by original contract. Ac-
cording to him, all resistance to government is wicked and
absurd. For Hobbes, Sovereignty 1s unlimited either by law
or morality. Thus law does not make the sovereign or 1imit
his authority as it did for Bodin. How dangerous results the
secularization of the power problem could bring forth appears
clearly from that view of Hobbes according to which sovereigns
ty is unlimited by morality. Hobbes' concept of sovereignty
is pure totalitarianism.

Samuel Von Pufendorf adopted the concept of soclal
contract. For him sovereignty was supreme but not absolute
and could be diminished by compact or by conquest and still
exist. He treated the state as an artificlal person whose
will he conceived to be the will of all men in the state.
John Locke adhered still to the doctrine of an

original state of nature and the doctrine of an original

contract. He maintained that the majority has the right
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of declsion on the form of government which, however, could
not be an absolute monarchy as it is "no form of government
at all'. He also asserted that sovereignty is limited by
Natural or Divine Law.

Jeremy Bentham rejected the natural law limitation
on soverelgnty asserfing that the sovereignty of government
was unlimited except by express convention with another state
Therefore he also rejected the natural rights of man. Instead
of the Divine Law and Natural Law limitation on sovereignty
he asserted that sovereignty was morally limited by utility.
For Bentham the only end of government was the greatest hap-
piness for the greatest number. With regard to the question
who should wield the sovereign power, Bentham asserted that
1t should reside in a single leglislative assembly elected
annually by all male adults able to read. Thus he came to
entrust sovereignty to the majority of representatives of
the assembly. Thereby the theoretical perfection of the
gsovereignty of the people was attalned removing the sovereign
power from the ruler to the 'people". Under the impact of
European nationalism this popular soverelgnty became "'national
sovereignty" with regard to external relations with other
gsovereign states.

The good of the governed had been the end of govern-
ment in all political theories. Something could, therefore,

gtill be done to perfect the concept of sovereignty on those
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lines that leaned to the political phllosophy of totalitar-
ianlsm. Hegel bridged up that gap. In his metaphysical
exposition of the state, Hegel declared that the state is

an end in 1itself and that it is provided with the maximum of
rights over and against the individual citizens. Moreover,
the highest duty of the citizens is to be a member of the
state. This Hegelian definition of sovereignty contains the
culmination of the development of the concept: the State is
an End in Itself. Thus the rejectlon of the notions of
Divine Law and Natural Law eventually led the politlcal
philosophers to abandon the concept of inherent rights of the
individual citizens against the state. This concept of
sovereignty paved the way for modern totalitarianism, such as
communism, fascism and nazism, with 1its very unfortunate
results.

In the analysis of the concept of sovereignty the
writer emphatically maintains that the state is not and can-
not be an end in itself, because the state 1ls for man and not
man for the state. The end of the state is the common good
of all individual members of the state. To hold the concept ¢
govereignty as the supreme power above and separate from the
body politic is an erroneous abstract ldea.

The theory of State Person 1ls fallaclous. The
gupreme power 1s entrusted in political soclety elther to one

man or a group of men or several groups of men, Obviously
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these men cannot be converted into a State Person.

The 1dea of the 1ndependence of the state which
maintains that a state i1s absolutely independent from other
states on its own territory and clalms for an independence
for action of the state in its relations with other stztes
connotes the freedom of action of the state in pursuit of
national self-interest. It seems that the analogy between
man and the state as expressed in the concept of the State
Person has been carried further in volitical theory to the
extent that the liberty of man in his pursuit of self-
interest -s expounded by Liberallism has been extended to the
state., However, as already mentioned states are interdeven-
dent to one or more states for thelr peace and security.
Since the states are not entirely independent neither can
they be absolutely sovereign.

Although the concept of Sovereignty is intrinsically
wrong, the governments have adhered to it as if 1t were an
infallible dogma. The concept of national sovereignty as
an absolute power above which there 1s not and cannot be any
superior power constltutes a serious obstacle to any attempt
of forming a world government wlth supreme power over and
above the States. However, the hard lesson of the Second
World War compelled Governments to seek collective security
within a frame work of an international organization - the

United Nations. As the concept of national sovereignty is
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incompatible with the establishment of the Unlited Nations
entrusted with the responsibllity to maintain and restore
international peace and security it was one of the purposes
of thls dissertation to find out what has been the lmpact
of the concept of natlonel sovereignty upon the framing of
the Charter of the United Natlons.

The responsiblility of the United Natlons to maintain
or restore international peace and security is obviously in
contradiction with the principle of natlonal soverelignty
because it implies supreme power over and above the States
capable to prevent or stop aggression. On the other hand,
the Charter of the United Nations declares allegiance to the
doetrine of national sovereignty and incorporates safeguards
for the sovereignty of the Member States. The clash between
thege two ideals naturally creates a great problem. How it
wag golved and with what results 'ras the theme for research
in Chapter II.

The General Assembly and the Security Council are
the most influential organs of the United Natlons. The
former consists of all the Members of the Unlted Natlions
each of whom has one single vote. It is malnly responsible
for the nerformance of the functions of discussion, recom-
mendation, review, election, financlal control and initiation
of Charter amendments. The decisions of the General Assembly

are framed as "recommendations®™ and may be ignored by the
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parties concerned. In the Charter system, the General
Assembly has been placed in a secondary role with regard to
the main task of the Organlz.tion - the maintenance of inter-
natlional peace and security. The primary responsibility for
The malntenance of international peace and security has been
conferred upon:the Security Councll, which consgists of five
permanent members - France, the Unlted Kingdom, the United
States, the U.S.S.R and China - and six non-permanent members
elected for a term of two years by the General Assembly.
Under Articles 24 and 25 of the Charter, the Member States
have agreed that in carrying out its dutles the Security
Council acts on thelr behalf and that they will accept and
carry out its decisions. The Security Council is empowered,
in case of a threat to, or of a breach of, the peace, to call
upon the military and economlc resources of any Members of
the United Nations; to determine econhomic, diplomatic and
military sanctions; to use the manpower and, wlthin certain
limits, the territories of the Member States; and to inter-
vene in order to bring about an amicable settlement in any
gituation and dispute the continuance of which 1is likely to
endanger the maintenance of international peace and security.
These functions of the Security Council together with the
obligation of the Member States to carry out the Security

Council decisions constitutes a drastic limitation of the
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traditional extent of national sovereignty.

Although the authority of the Securlity Council and
the General Assembly is so great that it necessarily con-
stitutes a limitation of the national sovereignty of a
Member State, the wording of the Purposes of the Unlted
Nations in Article 1 and the preliminary declarations of
principles in Article 2 tend to uphold the doctrine of
national sovereignty.

The chief function of the United Nations is the
maintenance of international peace and security. The word
*international® excludes, as has been shown, any responsibi-
1ity of the United Nations with regard to peace within one
and the same State and by so doing it upholds the doctrine
of national sovereignty. A corollary to the first function
of the United Nations is the taking of effectlve collectlve
measures for the maintenance of international peace and
gecurity, which function is at the very core of the Charter
system. While the United Natlons has the responsibility to
bring about an amlcable gettlement of such international
disputes which *might lead to a breach of the peace", 1its
authority is limited by the exclusion of such minor disputes
the continuance of which is not likely to endanger the
maintenance of international peace and securlty. As a
further concession to the doctrine of national sovereignty

the Charter leaves to the partles concerned to determline
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whether the continuance of an international dispute consti-
tutes a threat to the peace or not. With regard to the rest
of the functions of the United Nations, it was shown by the
writer that the phrasing of three other functions, namely
the fourth, sixth and eighth, upheld the national sovereigntq
of the Member States. Thus the clash between the need of
an international body for checking the sovereign actions of
the States and the dogma of national sovereignty is evident
in the very first Article of the Charter,

Under the fundamental principles of the United
Nations, set forth in Article 2, the Member States are
obliged to settle thelr international disputes in such a
way that international peace, security and Justice are not
endangered; to refrain from the threat or use of force
against the territorial integrity or political independence
of any State; to give the United Nations Organization every
assistance in any action it takes in accordance with the
Charter provisions; and to refrain from giving assistance to
any State against which the Organizatlon 1s taking preventive
or enforcement measures., These obligations of the Member
States with regard to the conduct of thelr international
policies constitute a limitation of the national soverelignty
of the Member States. It 1s highly significant that the
use of force, the very core of the traditional concept of

the sovereignty of a State 1s outlawed as an lnstrument of
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policy of the State in the pursult of national self-interest

While the above-mentioned principles of the United
Nations limit the national sovereignty of the Member States,
another principle limits the authority of the United
Nations Organization, safeguarding the natlional sovereignty
of the Member States. This principle, set forth ln para-
graph 7 of Article 2, denies the United Nations the
authority to intervene in matters which are "“essentially
within the domestic Jurisdiction of any State" and excludes
specifically any obligation on the part of the Member States
to submit such matters to settlement under the Charter. It
was shown by the writer that a matter to be within the domessd
tic Jurisdiction of a State must be one that pertains to
the affairs of the subjects and the territories of that
State and at the same time is under the powers of 1its
direct legislation. As this can be said of almost every
subject matter, paragraph 7 of Article 2 leaves, in fact,
the greatest part of international relations withlin the
domestic Jjurisdiction of States. The only exceptlon to
thie principle, - the application of enforcement measures
under Chapter VII of the Charter, - was found to be of
small practical importance. Its real value lies in the
principle itself; for the first time in the history of
mankind international peace and gsecurity have been placed

by a charter above the goverelgnty of the bulk of the
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States. This principle, thus, would constitute a great
advance towards a world government were 1t not but for one
single exception, nanmely, Article 27 of the Charter.

It was shown by the writer that Article 27 of the
Charter leaves the five permanent Members of the Security
Council 1ndepend§ht from the United Nations Organization
because they may use under the said Article their right of
veto to prevent any collective measures from being taken
against themselves. Moreover, this special position of the
permanent Members of the §ouncil was maintained by the
writer to constitute a gross violation of the very fundamen-
tal principle of "“sovereign equality" declared in paragraph
1 of Article 2 of the Charter. It can, therefore, be
concluded that the national sovereignty of the permanent
Members of the Councll has been safeguarded to the extent
that they are placed above the United Nations Organization.
On the other hand, they have been entrusted with exceptional
powers with regard to the declsions of the chief executive
organ of the United Nations - the Security Council - whose
decislons all Members of the United Nations are bound to
obey. Furthermore, 1t was concluded that the right of veto
ought to be removed and the permanent Members of the
Council brought by that means within the Unlted Nations
Organlzation in order to fulfil the oblligation of the

principle of equality of States.
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With regard to the right of withdrawal from the
United Nations Organlization it was concluded in Chapter II
that had the commentary of Committee I/2 of the UNCIO the
same bindlng force as the Charter itself, then the Members
of the United Nations enjoy a great deal more of their
national sovereignty than the Charter provisions indicate,
since they could annul their allegiance to the Charter by
simply withdrawing from the Organization.

In Part II of this dlssertation, the impact of
National Sovereignty upon the operation of the United
Nations was the theme of research made especially interest-
ing by the clash between the two incompatible ideals of the
United Nations, - namely, the responsiblility of the United
Nations to maintain or restore international peace and
securlty and at the same time to safeguard the national
govereignty of the Member States.

In Chapter III, therefore, the problem of
general disarmament, the United Nations Armed Force under
Article 43 and the "Uniting for Peace" resolution were
studied to find out what has been the influence of the
doctrine of National Sovereignty upon the discusslions and
decisions in these crucial questions that concern the
future welfare of the whole of mankind,

With regard to the problem of general disarmament,

the permanent members of the Security Councll acknowledged
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unanimously the need of adopting a strict policy to put an
end to the armaments race. However, it became soon obvious
in the course of discussions that before any agreement on
the methods of reduction and prohibition of armaments

could be reached, 1t is necessary to agree first on the
control or safeguards. Consequently, the main problem was
to find safeguards which could be accepted by all permanent
members of the Security Council,

The Uniteduﬁgzz;;;-and the other so-called

Western countries wanted such a thorough international
control of armements that it would be impossible for any
State to avoid disclosing all its arms and means of waging
var, This control plan was rejJected by the USSR on the
grounds that it would constitute an interference in the
dome stic affairs of States, in thelr economic life and in
all parts of thelr internal organization and would, there-
fore, render inapplicable paragraph 7 of Article 2 of the
Charter. Thus, the USSR dld not desire to surrender that
necessary amount of her sovereignty which is indispensable
for the establighment of an effective international control
organ to ensure compliance with the rules of prohibition
and disarmament. Consequently, the United Nations has been
go far unable to provide the world with an agreement on
prohlbition and reduction of armaments mostly because of

the USSR who 1s upholding the doctrine of National Sovereign-
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ty ae incorporated in paragraph 7 of Article 2 and using
her right of veto under Article 27, Thils fact ls a further
proof for the aforestated argument that the Unlted Nations
should be developed on democratic lines by removing the
aristooratic right of veto of the permanent members of the
Security Cauncil,

The United Nations' Armed Force under Article 43
of the Charter was supposed to be established by earmarking
elements of the national armed forces of the Member States
for use upon the call of the Security Council. However, the
permanent members of the Sedurity Council could not reach
an agreement on the composition of the armed forces. With
regard to the question of stationing foreign troops on the
territories of other States, the USSR maintained that 1t
would give rise to a feeling of anxiety among member states
for their national independence. In the view of the USSR,
the United Nations forces should be garrisoned in thelr own
territories or territorial waters. The suggestion that
Member States should provide bages for the United Natlons
armed forces was also strongly opposed by the USSR on the
ground that such bases would affect the soverelgnty of
nations. All attempts made to create such an armed force
of the United Natlons in which the permanent members of the

Security Council would contribute their national contingents
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have been frustrated by the USSR arguing that such an armed
force would constitute a violation or threat to the
national sovereignty of States and, as such, would be
contrary to those Charter provisions which safeguard the
national sovereignty of Member States., Therefore, the
transitional security arrangements under Article 106 are
still operative, but the political impasse which made it
impossible for the permanent members to put their national
contingents at the disposal of the Securlty Council will
very likely make impossible any Joint actlon under the sald
Article. This fallure to provide the Security Council with
armed forces under Article 43 might also prevent the con-
clusion of any agreements for the reduction and limitation
of national armaments and armed forces.

The "Uniting for Peace" resolution, adopted by
the General Assembly on the 3rd of November, 1950, transfer-
ed the ultimate responsibility for the maintenance of inter-
national peace and security from the Security Council to
the General Assembly. This new system is based on the power
of the General Assembly to discuss and make recommendations
with respect to any questlions and matters within the scope
of the Charter. Thus the veto of one single permanent
member of the Security Councll cannot stop any more the

United Nations from taking collective measures. This
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