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INTRODUCTION 

National Sovereignty connotes the freedom of action 

of the State in pursuit of national self-interest. It 

claims an independance of action for the State in its 

relations with other States and absolute independance from 

other States on its own territory. At the very core of 

this concept of National Sovereignty has been the right 

of war. 

Amidst the holocaust and terror of the Second 

World War, men became convinced that the common good was 

universal peace; that the continuance of the absolute 

sovereignty of States made permanent world order impossible 

and that an international organization to keep world order 

and to preserve peace was absolutely essential d>f mankind 

was to survive. Consequently, a permanent international 

organization with authority and power to prevent or stop 

aggression was esta oil shed in 19^5 and<Jthe the United 

Nations. 

Since the concept of National Sovereignty as an 

absolute power above which there is not and cannot be any 

superior power is incompatible with the authority and 

power of the United Nations to prevent or stop aggression, 

it will be interesting to find out to what extent 

National Sovereignty has been diminished by the Charter 
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of the United Nations. As the United Nations has also 

been entrusted with the safeguarding of National Sovereignty, 

there is an obvious clash -e* the ideals of the organization. 

From this contradiction of the functions of the United 

Nations, the question arises as to what has been the impact 

of the concept of National Sovereignty on the framing of 

the Charter and the operation of the United Nations, and 

whether the United Nations has been able to fulfil its 

obligations under the Charter provisions. The ultimate 

purpose of this dissertation is to study the present stage 

of evolution from the system of national, sovereign States 

towards a new type of system, from which a world govern­

ment might result, in order to indicate the direction in 

which the United Nations should develop. 

There are three distinct points of research. First, 

the development of the concept of National Sovereignty and 

the criticism of the concept. Second, the Charter of the 

United Nations with relation to the concept of National 

Sovereignty. Third, the operation of the United Nations 

with regard to National Sovereignty. 

The dissertation contains five chapters and it is 

divided Into two parts. Part I is divided Into two 

chapters, so that Chapter I contains the historic develop­

ment and the critleism of the concept of National Sovereign­

ty and Chapter two contains both a short history and an 
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analysis of those provisions of the Charter of the United 

Nations which relate to National Sovereignty. In order to 

draw conclusions from the aforementioned clash between 

the two incompatible ideals of the United Nations, one 

need not engage in theoretical considerations alone but 

should also study the actual operation of the United 

Nations. Part II, therefore, contains a study of the 

impact of National Sovereignty (as recognized by the 

Charter and adhered to by the Member States) on the opera­

tion of the United Nations. It is divided into three 

chapters dealing with:(l) the problem of general disarma­

ment, (2) disputes over a territory, and (3) disputes over 

an internal policy of a State. 
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PART I 

THE CLASH OF THE IDEALS OF THE UNITED NATIONS 

AND THE CONCEPT OF NATIONAL SOVEREIGNTY 
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CHAPTER I 

THE PRE-TWENTIETH CENTURY DEVELOPMENT 

OF THE 

CONCEPT OF NATIONAL SOVEREIGNTY 

(a) Development of the Concept 

The idea of sovereignty is very old. "Quod principi 

Placuit, legis habet vlgorem" was the old Roman principle 

followed by the interpretative statement "Cum lege regia 

quae de ejus imperio lata est, populus ei, et in eum, omne 

imperium suum et potestatem concedat"^. Although this 

dictum had its origin in a law enacted by the legislature 

of Rome and in spite of the words which immediately follow 

and which are interpretative of the statement preceding, it 

soon developed into an absolute personal power, the majestas 

of the Emperor, to make laws without limitation. In the 

Western World this principle was lost in the Teutonic 

Invasions with the constitutionalism of the tribes, while 

it survived in Byzantium until the fall of Constantinople 

in 14-53. 

1 The ordinance of the prince has the force of a 
law,for the people by the lex regia have made a concession 
to him of their whole power. 
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Charles the Great who restored the Western Empire -

called the Holy Roman Empire - built it upon the foundation 

of the De Clvltate Del of St. Augustine2. Consequently, the 

majestas of the Emperor was limited not only by the Teutonic 

constitutionalism but also by the Christian faith according 

to the commands of God, by the christianized stoic philosophy 

and by the Church itself, namely during the Investiture 

controversy. 

Moreover, medieval man did not possess that abstract 

conception of sovereignty which is so fundamental to all 

modern political thought. The structure of his society 

differentiated its members according to a number of social 

strata determined by property in land rather than by total 

wealth and linked together in contractual exchange of 

services. At the bottom of this hierarchical order were 

the serfs, the villeins or the tenants (according to the 

locality and the time) with the lord of the manor as his 

immediate superior. He, in turn, was bound by service to 

a baron or a lord, until this chain of mutual services 

culminated in the Emperor and, gradually towards the end 

of the Middle Ages, in the Kings who thus acquired the 

title of sovereign - a title which connoted a position of 

prestige rather than one of power. 

2 Robert H.Murray, The History of Political Science 
from Plato to the present, p"7 *Q 
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During the Middle Ages, the Emperors were not able 

to consolidate power in their hands and poor communications 

made it very difficult to check the growing power of the 

ambitious Kings. By the 13th century, the Kings had 

acquired such an Independance from the Emperor that the 

latter was not much more than a figurehead of Christendom. 

This usurpation by the Kings was aided by the growing 

awakening of national consciousness which soon led to 

regard the imperial power as a foreign power in those 

territories in which the Emperor had ruled merely de Jure 

but not de facto. Next, the Kings eliminated that great 

obstacle which the feudal organization constituted to the 

development of a modern state by reducing by degrees the 

rights and prerogatives of the various classes in respect 

to the governing of the dominion. 

In feudal times a litigating party could appeal 

from a decision of his immediate sovereign to a higher 

sovereign. The King, at the top of the feudal organization, 

was the last court of appeal. As such his Jurisdiction 

was limited to the interpretation of law. He had no 

authority to legislate. Towards the end of medieval times, 

the Kings sought to secure for themselves the power to 

enact laws. They achieved this power in so similar a way 

that in all the Western European countries the pattern was 

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES 
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the same. Whenever a King desired to pass a law he summoned 

the most influential members of his dominion and then 

persuaded them to accept the law. This was necessary 

because these were the men who would have to enforce the 

law. The development of law and legislation was an in­

evitable oonsequenoe of the growth and development of the 

society. Therefore an organ had to be created to take care 

of new legislation which the evolution of society called 

for. The King at the top of the feudal organization was 

in a good position to acquire that function. In the 

course of time the feudal lords lost their Juridical power 

which was transferred to the King, through the Joint effort 

of the Sovereign himself and the bourgeoisie, now growing 

in influence and seeking freedom from the feudal lords. 

Another tendency of the time which came to streng­

then the authority of the King was the development of 

military organization. It also called for a more and more 

centralized authority to enable the creation of an effec­

tive military force for defence, or, for that matter, for 

aggression. Since the traditional function of a King had 

always been to lead the armed forces, the growth of armies 

and the development of military organization thus placed 

the Sovereign far above his feudal Tassals in respeot to 

military strength. 

UNIVERSITY OF OTTAWA ~ SCHOOL OF GRADUATE STUDIES 
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Once the Sovereign had eliminated his vassals from 

the government of the dominion, the duty of obedience and 

loyalty of vassal to lord was transmuted into the duty of 

allegiance of subject to the Sovereign. In the feudal 

society political rights were based, broadly speaking, on 

property. Consequently, the identification of rights of 

property with political rights led to regard the realm as 

as the dominion or property of the Sovereign. 

Since the Kings had become free from their former 

allegiance to the Emperor, they found it expedient to 

encourage further study of the Roman law, which declared 

that the will of the prince is law. However, the Roman 

Jurists had dealt only with the legal sovereign. They had 

approached the concept of sovereign as lawyers, and not as 

political philosophers. The Roman law, nevertheless, 

strengthened the power of a Sovereign until men started to 

ask why should right be determined by the will of a single 

man. 

The reformation which began in Germany brought 

disastrous consequences to the position and powers of the 

Emperor for it came to be accepted as the result of 

innumerable conflicts that each of the German princes had 

the right to choose what religion he pleased, and the 

further right to impose this religion upon his own subjects. 

Thus the Reformation freed to a great extent the German 
UNIVERSITY OF OTTAWA - SCHOOL OF GRAPUATE STUDIES 
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princes from the oontrol of the Emperor. It also destroy­

ed the concept that the Church was the ultimate master of 

human affairs. "Before the Reformation the state had been 

the handmaiden of the Church; after the Reformation most 
3 

Churches became the handmaidens of the state. * The 

Reformation removed Church as a limitation of the tempor­

al power in the protestant states, and, consequently, the 

power problem became secularized there. 

Before the Reformation the States were never 

absolute, neither in theory nor in fact. From the 

Reformation there developed a new kind of a state, a state 

which claimed to be the supreme authority on its own ter­

ritory. To support this claim a new theory of the state 

was evolved, a theory of sovereignty. 

The concept of sovereignty was first explicitly 

formulated by Jean Bodin (1530-1596) in his De Republlca 

published in 1576. Bodin defined a state thus : 

"A Republic is the Justly ordered government of 
a number of families and of that which is common to 
them, with sovereign power." 

3 William Montgomery McGovern, "From Luther 
to Hitler", p.27. 

k De Republlca, Lib.I, cap.l. 
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This definition of a state implies that a supreme 

power is essential to the idea of the state; that the state 

is the government itself; and that the basis of the state 

is a family. With regard to the nature of the "supreme 

power" he stated that 

"Sovereignty is supreme power over citizens 
and subjects, unrestrained by the laws 3# 

Bodin made his sovereign a legislator and recog­

nized the power to make laws as the most characteristic 

function of the sovereignty. As a legislator, the sovereign 

cannot be restrained by laws which he makes. Nevertheless, 

Bodin's sovereign is bound by the Divine Law and Natural 

Law and also by the law that is common to all nations. 

Moreover, he is bound by certain laws which Bodin calls 

leges imperil. These leges imperii, the fundamental laws 

of the state, cannot be abrogated nor modified by the 

sovereign "since they are connected with sovereignty 

itself". Bodin observes that "if we should define 

sovereignty as a power leglbus omnibus soluta, no prince 

could be found to have sovereign rights". Thus the 

supreme power is neither arbitrary nor irresponsible. It 

is defined by law and subject to law. For Bodin it is 

still the law that makes the sovereign. 

5 Underlining ours. 

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES 
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A new and potentially revolutionary theory of social 

contract was expounded by Johannes Althuslus (1557-1638) in 

his Systematic Politics, confirmed by Examples from Sacred 

and Profane History, which was published in 1610. 

Althuslus based the government of a state on a contract 

between the people and the sovereign. To him a state is 

"a general public association in which a 
number of cities and provinces, combining their 
possessions and their activities, contract to 
establish, maintain and defend a sovereign 
power" 6# 

Thus the members of the state are cities and 

provinces, and not individuals. Althuslus defined 

sovereignty as the supreme and supereminent power of doing 

what pertains to the welfare of those members of the state. 

Furthermore, he ascribed sovereignty to the corporation of 

members of the state, not to the members of the state. 

•What is owed to a corporation is not owed to its indivi­

dual members", declared Althuslus. 

Hugo Grotius (1583-16^5) adopted into his political 

philosophy the notions of social contract and sovereignty 

expounded by Bodin and Althuslus. In his famous work, The 

Law of War and Peace, he stated that 

6 Dunning, p. 63. 
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"Originally men, not by the command of God, 
but of their own accord, after learning by 
experience that isolated families could not 
secure themselves against violence, united in 
civil society, out of which act sprang 
governmental power" 7. 

Thus Grotius denounced all notion of Divine Law 

and attributed the existence of a state to a government, 

established by contract and enjoying supreme political 

power. "That power", he asserted, "is called Sovereign, 

whose acts are not subject to the control of another, so 

that they can be rendered void by the act of any human 

will."8 Although the sovereignty is absolutely independant 

of the interest and Judgement of the subjects, the end of 

all government is, nevertheless, the good of the governed. 

Grotius declared that states are members of a 

society for which the universal supremacy of law is 

indispensable. Furthermore, he proclaimed that states are 

equal. The concept of equality of states was Introduced 

into the political philosophy by drawing an analogy between 

natural persons and separate states. 

The concepts of sovereignty and equality of states 

became universally accepted doctrines through the Beace of 

Westphalia of 16^8, the peace treaties of which recognized 

7 Infra, I, IV, 7,3. 

8 Ibid, I, 3, 7. 
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the new states as the component units of international 

society. Ever since the concept of sovereignty -

territorial sovereignty - has been the basis of inter­

national intercourse. 

In 1651, three years after the Peace of Westphalia, 

Thomas Hobbes (1588-1679) published his Leviathan which 

has influenced all political thought to this day. Hobbs 

adopted the concepts of state of nature and contract. In 

Hobbs1 state of nature natural rights were equivalent to 

natural mights. This state of nature was, in fact, a 

perpetual state of war- He conceived of government 

originating in two main ways - either, on the one hand, 

by "natural force" or "warre", or, on the other hand, by 

original contract. 

"The attaining to this Sovereign Power, is by 
two ways. One by natural force; as when a man 
maketh his children, to submit themselves, and 
their children to his government, as being able to 
destroy them if they refuse; or by Warre subdueth 
his enemies to his will, giving them their lives 
on that condition. The other is when men agree 
among themselves, to submit to some man, or assembly 
of men, voluntarily, on confidence to be protected 
by him against all others. This latter, may be 
called a Political Commonwealth, or Common-wealth 
by Institution: and the former a Common-wealth by 
Acquisition." ° 

9 Leviathan, ch.17 
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Hobbes described this original contract in the 

following terms : 

"A Common-wealth is said to be instituted, when 
a Multitude of men do Agree, and Covenant, every one, 
with everyone, that to whatsoever Man, or Assembly 
of Men shall be given by the major part, the Right 
to present the Person of them all, (that is to say 
to be their Representative) every one, as well he 
that voted for it, as he that voted against it, shall 
Authorize all the Actions and Judgement, of that Man, 
or Assembly of Men, in the same manner, as if they 
were his own, to the end, to live peaceably amongst 
themselves, and be protected against other men." 1 

Hobbs published the Leviathan shortly after the 

death of Charles I and the proclamation of the Common­

wealth. Its aim was determined by the political crisis. 

Keenly alive to the mischief brought upon the country by 

civil war, and firmly convinced that this war sprang from 

perverted ideas of marality and religion, Hobbes sought 

to convince mankind that all resistance to government 

must be wicked and absurd. To Justify sovereignty and 

explain its scope are thus the principal objects of the 

Leviathan. Sovereignty is Justified by an audacious 

tissue of legal fictions combined to show that total sub­

jection is perfect freedom, since the subjeot never suffers 

any evil from the sovereign but with his own full and free 

consent. Sovereignty is shown to be unlimited either by 

10 Ibid, ch. 18. 

_____ 
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law or by morality, sinoe the interpretation of law or of 

morality, if left to the subjects, will virtually make his 

likings or his avertions the measure of his obedience, so 

as to make the very existence of society a mere matter of 

taste. According to Hobbes the contract of men 

"is by covenant only, which is artificial: and 
therefore it is no wonder if there be somewhat else 
required, besides covenant, to make their agreement 
constant and lasting; which is common power, to 
keep them in awe, and to direct their actions to 
the common benefit." 

Hobbes described the unlimited authority of 

sovereign power or government thus: 

"The Rights and Consequences of Sovereignty 
are the same in both. His power cannot, without 
his consent, be tranfered to another; he cannot 
forfeit it; he cannot be accused by any of his 
subjects of injury; he cannot be punished by them; 
he is Judge of what is necessary for peace; and 
Judge of doctrines; he is the sole legislator and 
supreme Jedge of controversies; and of times, and 
occasions of warre, and peace; to him it belongeth 
to choose magistrates, cousellors, commanders, and 
all other officers, and ministers; and to deter­
mine of rewards, and punishments, honour and order. 
The reasonswhereof, are the same which are alleged 
in the precedent chapter, for the same rights, 
and consequences of sovereignty by institution."H 

Hobbes1 concept of sovereignty as supreme and 

unlimited power was more extreme than anything which had 

11 Ibid, ch. 17. 
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been expounded previously. For Hobbes, law is hot above the 

sovereign; it does not make the sovereign or limit his 

authority. Sovereignty is absolute, unlimitable and indi­

visible. It is the sole source and criterion of right. To 

what degree Hobbes attained absolutism in his political 

philosophy appears clearly from the following quotation: 

"So that it appeareth plainly to my under­
standing, both from reason and Scripture, that the 
sovereign power, whether placed in one man, as in 
monarchy, or in one assembly of men, as in popular 
and aristocratic commonwealths, is as great as 
possibly men can be imagined to make it. And 
though of so unlimited power, men may fancy many 
evil consequences, yet the consequences of the 
want of it, which is perpetual war of every man 
against his neighbour, are much worse." 12 

This is pure totalitarianism. Hobbes attained the 

theoretical perfection of absolutism. His political philo­

sophy became a centre of animated controversy. 

It is characteristic of the times that Samuel von 

Pufendorf (1632-1694) while imprisoned in Denmark for 

eight months in 1658 passed his time meditating on the 

theories of Hobbes and Grotius. This meditation gave him 

the incentive to write a large work entitled De Jure 

Naturae et Gentium, In this book, which was published in 

1672, von Pufendorf defined a state thus: 

12 Ibid, ch. 20, 
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"It is a compound moral person, whose will, 
united and tied together by those covenants which 
before passed among the multitude, is deemed the 
will of all; to the end, that it may use and apply 
the strength and riches of private persons towards 
maintaining the common peace and security." 13 

Von Pufendorf adopted the concept of sovereignty 

from Grotius who had maintained that external sovereignty 

could be diminished by compact or by conquest and still 

exist. Sovereignty to von Pufendorf was supreme but not 

absolute. By defining the state "as a compound moral 

person" he treated the state as an artificial person. 

Through this anthropomorphy he came to define the extent 

of sovereign power in the following terms: 

"Thus of old, when mankind was divided into 
distinct families, and now since they are fallen 
Into separate communities those might have been 
then and may now be said to live mutually in a 
state of nature, neither of whom obey the others, 
and who do not acknowledge any common master among 
men .So that commonwealths, and the governors 
thereof may fairly declare themselves to be in a 
state of natural liberty, while they are furnished 
with sufficient strength to secure the exercise of 
that grand privilege." 1^ 

In England such political questions as the rights 

of kings and subjects, the point at which rebellion is 

Justifiable, the origin of government, agitated the minds 

13 Kenneth's translation, VII, 2, 13. 

14 Ibid, II, 2 4. 
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between the outbreak of the Civil War and the Revolution 

of 1688, Consequently, a large amount of controversial 

literature was produoed. In 1690, John Locke published 

his Treatise of Civil Government in which he accepted with­

out question the doctrine of an original state of nature 

and the doctrine of an original contract as the charter of 

political society. Locke admitted that governments may 

have originated without consent of the people through 

conquest, usurpation or tyranny, but claimed that "all 

peaceful beginnings of government have been laid in the 

consent of the people". He described the original contract 

of government by consent in the following terms: 

"than being, as has been said, by Nature all 
free, equal and independant, no one can be put out 
of his Estate, and subjected to the political Power 
of another without his consent. The only way 
whereby any one divests himself of his Natural 
Liberty and puts on the Bonds of Civil Society, is 
by agreeing with other men to Join and unite into 
a Community, for their comfortable, safe and 
peaceable living one amongst another, in a secure 
Enjoyment of their Properties, and a greater 
Security against any that are not of it. This 
any number of men may do, because it injures not 
the freedom of the rest; they are left as they 
were in the liberty of the state of nature. When 
any number of men have so consented to make one 
Community or Government, they are thereby presently 
incorporated, and make one Body Politic, wherein 
the majority have a right to act and conclude for 
the rest." 15 

15 Locke, Tgeatlse of Civil Government, VIII, 
pp. 95-99 
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This consent which is neoesaary to establish a 

government by peaceful means may be given either expressly 

or tacitly and the tacit consent "reaches as far as the 

very being of any one within the territories of that 

government". While Locke placed the right of decision on 

the form of government upon the majority, he, on the other 

hand, denied its competence to establish an absolute 

monarchy on the ground that absolute monarchy is 

"inconsistent with civil society, and so being, no form of 

government at all? Locke maintained that by the law of 

nature everybody seeks his own preservation or welfare and 

enters into political society for the better assurance whict 

it affords; that sovereigns are established only in order 

to promote the good of the subject, and that when they re­

pudiate their duty, they may lawfully be resisted or even 

deposed, Locke does not assert that sovereignty is 

limited by positive or human law, but he does assert that 

it is limited by natural or divine law. He described the 

natural or divine limitation on sovereignty thus: 

"And thus the Community perpetually retains a 
supreme power of saving themselves from the attemps 
and designs of any Body, even of their legislators, 
whenever they shall be so foolish or so wicked as 
to lay and carry on designs against the Liberties 
and properties of the subject.... Whenever any one 
shall go about to bring them to a slavish 
condition, they will always have a right...to rid 
themselves of those who invade this fundamental, 
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sacred and unalterable law of self-preservation, 
for which they entered into society." 16 

The theory that the people as a whole were the 

sovereign was further propounded by Jean Jacques Rousseau 

(1712-1778). In the American and French Revolutions, this 

theory was upheld to Justify the rebellions. The slogan of 

popular sovereignty was a protest against arbitrary 

government. However, the people as a whole cannot be the 

sovereign because they do not rule being incapable of 

acting as a body. Thus Jeremy Bentham was called forth 

to furnish a political theory to bridge that gap, 

Bentham (1748-1832) dismissed Hobbes1 and Locke's 

concept of government originating from an original contract 

as a natural law fiction which Hume had effectively destroyed. 

In Its stead, Bentham asserted that government originated 

when natural society became political. Bentham described 

this political society thus: 

"When a number of persons (whom we may style 
subjects) are supposed to be in the habit of paying 
obedience to a person, or an assemblage of persons, 
of a known and certain description (whom we may 
call governor or governors), such persons altogether 
(subjects and governors) are said to be in a state 
of political society."17 

60 

16 Ibid,XII, p. 149 and XIX pp. 212-217 and 219-222. 

17 Bentham, Fragment on Government, p. 137. 

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D-OTTAWA - ECOLE DES GRADUES 

DEVELOPMENT OF THE CONCEPT OF NATIONAL SOVEREIGNTY 19 

Though accepting Hobbes' and Locke's state of nature, 

Bentham rejected their idea that political society immediate­

ly succeeded natural society. For Bentham, there is no clear 

dividing line between natural society, where persons "are 

not in the habit of paying obedience to a governor or 

governors", and political society, where they are in the 

habit of paying such obedience. 

Bentham rejected the natural law limitation on 

sovereignty and the natural political rights of man. He 

asserted that the sovereignty of government was unlimited 

except by express convention with another sovereign 

government. 

"Let us avow, then, in short,... that the authority 
of the supreme body cannot, umless where limited by 
express convention, be said to have any assignable, 
any certain bounds." 18 

Bentham explained the limitation on sovereignty by 

express convention thus: 

"where one state has upon terms submitted Itself 
to the government of another; or where the governing 
bodies of a number of states agree to take directions 
in certain specified cases from some body or other 
that is distinct from them all; consisting of members 
for instance appointed out of each other...to say 
that not even by convention oan any limitation be 
made to the power of that body in a state which In 
other respects is supreme.. .would be saying that 
there is no such thing as government in the German 
Empire, nor in the Dutch provinces, nor In the 

18 Ibid, p. 218. 

-
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Swiss cantons, nor was of old in the Achaen league."19 

Bentham further asserted that resistance to 

sovereignty was morally Justified if such resistance 

accorded, not with natural or divine law, but with the 

principle of utility. 

"It is then, we may say, and not till then, 
allowable to, if not incumbent on, every man, as 
well on the score of duty as of interest, to enter 
into measures of resistance; when, according to the 
best calcultation he is able to make, the probable 
mischiefs of resistance (speaking with reference to 
the community in general) appear less to him than 
the probable mischiefs of submission. This then is 
to him, that is to each man in particular, the 
Juncture for resistance." 20 

Although Bentham agreed with Hobbes that sovereignty 

was not normally limited by law, he did not agree with him 

that sovereignty was unlimited morally. While Bentham 

agreed with Locke that sovereignty was limited morally, he 

differed from him in that he considered it was morally 

limited by Utility and not by natural or divine law. 

Bentham considered that law existed solely to 

make men do what they would not do without it, and that, 

in contrast to economic harmony which was to be created 

without legislative coercion, social harmony was to be 

created with legislative coercion. 

19 Ibid, pp. 222-223 

20 Ibid, p. 215 
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Bentham attacked any form of government which had 

"for its actual end or object, the greatest 
happiness of a certain one (e.g.the King), with or 
without the addition of some comparatively small 
number of others, whom it is a matter of pleasure 
or accommodation to him to admit, each of them, 
to a share in the concern, on the footing of so 
many Junior partners." 2 i 

Consistent with his Principle of Utility, Bentham 

conceived "the only right and Justifiable end of govern­

ment to be the greatest happiness of the greatest number."22 

He believed that the utilitarian object of government could 

best be achieved through a representative democratic 

republic; and that sovereign power should reside in a single 

legislative assembly elected annually by all male adults 

able to read. 

"He held that the ruling power should be in the 
hands of the people, because the happiness of the 
people being the object of government, the means of 
obtaining that object would thus be in the power of 
those who have the chief interest in realizing it," 23 

Thus Bentham conceived the people as the ultimate 

sovereign and placed them in a position to use their 

sovereign power once a year by electing those who would 

govern on behalf of the people between the elections. 

21 Bentham, Morals and Legislation, p, 5 

22 Ibid, p. 5 - note 

23 J.H.Burton, Benthamiana, p . 395 
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The theoretioal perfection of the sovereignty of the people 

was attained and since the European society had developed 

into a nation-state system, this sovereignty of the people 

became "national sovereignty" with respect to external 

relations with other sovereign states. 

A curious development of the concept of sovereignty 

took place in Germany. There the idealists presented quite 

elusive and unsubstantial metaphysical concepts which 

paved the road to extreme and destructive nationalism. For 

example, G.W.F, Hegel (1770-1831) defined a state as 

"embodied Morality". He continued his subscription in the 

following terms: 

"It (the State) is the ethical spirit which 
has clarified itself and has taken substantial 
shape as Will, a Will which is manifest before the 
world, which is self-conscious and knows its 
purpose and carries through that which it knows 
to the extent of its knowledge. Custom and 
Morality are the outward and visible form of the 
inner essence of the State, the self-consciousness 
of the individual citizen, his knowledge and 
activity, are the outward and visible form of the 
indirect existence of the State. The self-
consciousness of the individual finds the substance 
of its freedom in the attitude (Gesinning) of the 
citizen, which is the essence, purpose and 
achievement of its self-consciousness." 

Furthermore, the state for Hegel is not only an 

"embodied Morality". It is Vernunft-Mind. 

"The State Is Mind (Vernunft) per se. This is 
due to the fact that it Is the embodiment of the 
substantial Will, which is nothing else than the 

. 
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individual self-consciousness conceived in its 
abstract form and raised to the universal plane. 
This substantial and massive unity is an absolute 
and fixed end in itself. In it, freedom attains 
to the maximum of its rights: but at the same 
time the State, being an end in itself, is 
provided with the maximum of rights over against 
the individual citizens, whose highest duty it 
is to be members of the State." 

The kind of a definition of sovereignty clouded 

political ideas with deep mystery and was apt to stay 

beyond the reach of comprehension of the average man. 

Hegel's definition of sovereignty contains the culmination 

of the development of the concept. It declares that the 

state is an end in itself. A brief analysis of the 

concept of sovereignty, keeping in mind this Hegelian 

contention, is therefore in order, 

(b) Analysis of the Concept 

To analyse the concept of sovereignty, it is 

necessary to establish what the State is. 

Would there be a State without a society? No, 

there would not. Since a society is composed of men, the 

question arises as to why men get together to form a 

society. 

A community is formed by men instinctively. In 

other words, man is a social animal. Necessity of forming 

a society is another faotor: an isolated family has less 
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capacity than a group of families to subdue the surrounding 

nature that makes even its very existence precarious. The 

uniting for an effort is power and surely men have that 

reasonable instinct to unite their potentials for a common 

effort since ants with their simple physical construction 

do possess it. Patterns of behaviour in a community are 

thus molded by circumstances and inherited as generations 

go by. 

A society is that form of association of men in 

which men are apllying intelligence to achieve an aim 

requiring an effort of the community and based on an idea 

that thrives for common good. Now, intelligence instead 

of the surrounding nature is enforcing patterns of 

behaviour on men regulating their behaviour amongst them­

selves for the good of each individual and thereby for 

the good of the whole society. 

Whenever men start to apply reason to achieve a 

common good, they become a Body Politic living in a 

Political Society. 

Professor Maritain defines the Political Society 

in the following terms: 

"Political Society, required by nature and 
achieved by reason, is the most perfect of temporal 
societies. It is concretely and wholly human 
reality, tending to a concretely and wholly human 
good - the common good (...) Justice is a primary 
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condition for the existence of the body politic, 
but friendship is its very life-giving form." 2* 

Furthermore, Professor Maritain distinguishes 

between the State and the Political Society. To illustrate 

the difference between them he defines the Political Society 

as the whole and the State as the topmost part of this 

whole entrusted with the maintenance of law and order and 

the promotion of common good through the administration of 

public affairs, accomplished by experts. He concludes the 

expounding of this instrumentalist theory thus: 

"When we say that the State is the superior 
part in the body politic, this means that it is 
superior to the other organs or collective parts 
of this body, but it does not mean that it 1B 
superior to the body politic itself. The part 
as such is inferior to the whole. The State is 
inferior to the body politic as a whole, and is 
at the service of the body politic as a whole."^5 

Surely the State is for man, not man for the State. 

The most essential function of the State is the maintenance 

of Justice, because a society without the rule of law is 

inevitably in chaos. In fact, it is no more a society. 

Consequently, the chief function of the State is to render 

Justice to every Individual. An injury to any individual 

24 Jacques Maritain, "Man and the State", p. 10, 

25 Ibid, p. 13. 
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is an injury to the whole society. This is obvious, althougfi 

it might be overlooked when one man or a small number of men 

are concerned. However, if one imagines a situation where 

a state is injuring the lives of, say, half of the popula­

tion of the society, that is a half of the number of 

individuals composing the society, it certainly becomes 

obvious that an injury to an individual is an injury to 

the whole society. The end of the State is consequently 

the common good of all the individuals who constitute the 

Political Society. It is utter nonsense to say that the 

State is an end in itself. What is the State? Is it 

something concrete without men? Surely not. The State 

is but a human institution established for the temporal 

and common good. Consequently, the concept of sovereignty 

as the supreme power above and separate from the body 

politic is but an erroneous abstract idea. According to 

Dr. Rommen, 

•the concept of sovereignty is wrong when it 
is an empty formal ooncept open, according to the 
arbitrary will of the sovereign power, to any and 
all contents. The concept of sovereignty is 
right and not dangerous either internally or 
externally if it is put into its interdependence 
with the principle of subsidiarity and the 
hierarchical order of ends, and subject to the 
natural and divine law".2© 

26 Heinrlch A, Rommen, "The State in flatholio 

Thought", p. 409. 
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The ooncept of sovereignty at first developed from 

the prestige of the sovereign to the personal, absolute 

power of the sovereign under the Impact of modern 

nationalism. It freed the sovereign from all restrictive 

theories and practices of feudalism. Then the social con­

tract theory transfered the absolute sovereignty of the 

monarch to the people. However, the sovereignty of the 

people came to mean the sovereignty of the majority through 

the Influence of the Utilitarian political theory. 

The voluntarist theory of law and political society 

also made the State into a person - the State Person - and 

subject to right. This theory was developed from the 

concept of sovereignty. It is Just as ridiculous an idea 

as the concept of sovereignty is erroneous. The supreme 

power is entrusted in every modern political society either 

to one man or a group of men or several groups of men, but 

these men certainly do not turn miraculously into a State 

Person. They stay as men holding offices established for 

the common good. Although the abstract idea of the State 

as a person has served well in the sphere of legal matters, 

in the sphere of political science it has contributed well 

to the confusion of Ideas and concepts of the State. 

The idea of the independence of the State is also 

derived from the concept of sovereignty. It maintains 
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that a State is absolutely independent from other States on 

its own territory. It also claims for an independence of 

action of the State in its relations with other States. Thus 

National Sovereignty oonnotes the freedom of action of the 

State in pursuit of national self-interest. However, no 

State is able to wage successfully a defensive or aggresive 

war against the rest of the States of the World. All States 

are therefore interdependent on one or more States for their 

peace and security. Since the States are not entirely 

Independent, they cannot be absolutely sovereign either. 

While the development of civilization brought more 

and more unity in the world, the development of the concept 

of sovereignty tended to bring, in theory at least, more and 

more disunity among the States, that is to say among those 

men who were entrusted with the public administration in the 

political societies. The emphasis on nationalism both in 

political philosophy and the arts led the governments 

indoctrinated with the doctrine of national sovereignty to 

regard themselves as State Persons embodying the nationality 

of their political society and to view each other as men did 

in the Hobbesian state of nature. 

Notwithstanding the fact that the concept of 

sovereignty is intrinsically wrong, the governments have 

adhered to it as if it were an infallible dogma. In the 
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sphere of international relations this concept has been a 

road block on the way to a genuine international cooperation. 

Governments, like Hobbesian men, have nevertheless made 

attempts to "live peaceably amongst themselves and be 

protected against other" States. Since the concept of 

National sovereignty as an absolute power above which there 

is not and cannot be any superior power is incompatible 

with the development which has taken place towards the 

establishment of a "supreme power" over and above the 

States, i.e. a world government, an attempt will be made in 

the following chapter to find out to what extent the 

fallacy of the doctrine of national sovereignty has 

influenced the framing of the Charter of the United 

Nations. 

UNIVERSITY OF OTTAWA ~ SCHOOL OF GRAPUATE STUPIES 



UNIVERSITE P-OTTAWA ~ ECOLE PES GRAPUES 

CHAPTER II 

THE CHARTER OF THE UNITED NATIONS AND NATIONAL SOVEREIGNTY 

(a) The Establishment of the United Nations 

Ootober 30, 1943. The Governments of the United 

States of America, the United Kingdom of Great Britain and 

Northern Ireland, the Union of Soviet Socialist Republics 

(the USSR) and China issued from Moscow a "Declaration of 

Four Nations on General Security". In Article 4 of this 

Declaration they stated: 

"That they recognize the necessity of 
establishing at the earliest practicable date a 
general international organisation based on the 
principle of the sovereign equality of all peace-
loving States, and open to membership by all such 
States, large and small, for the maintenance of 
International peace and security." 

Thus, the four powers, by deciding to establish a 

new organization of States, discarded the League of Nations 

although it was still in existence - at least in some of 

its subsidiary organs. Since the new organization was to 

be established on "the principle of the sovereign equality" 

of Members, the Declaration failed the hopes, widely main­

tained during the war, for the establishment of an organic 

association of States on a federal basis. 

The four powers assumed responsibility for the 

elaboration of a constitutional plan for the new 
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organization. From August to October 1944, they held 

exploratory conversations at Dumbarton Oaks, Washington, 

D.C. The agreed plans were embodied in a document entitled 

"Proposals for the Establishment of a General International 

Organization". These Proposals defined the organizational 

framework of the proposed organization, and the basic 

obligations and responsibilities of Members. They provided, 

inter alia, for a General Assembly in which all members 

would be represented equally, and for a Security Council of 

eleven members, on which five of the great powers would 

have permanent representation and the other powers only 

occasional representation. The Proposals left the voting 

procedure of the Security Council unresolved. This 

question was taken up at the Yalta Conference of February 

3 - 11, 19^5* where an angreement was reached on the formula, 

According to this agreement, all decisions on procedural 

questions should be taken by a majority of seven votes, 

and on other questions by a like majority but including all 

the permanent members. Were not the authors of these 

proposals aware that they were introducing in the important 

Security Council a principle quite alien to that of the 

"sovereign equality of States" which is quite indifferent 

to the concept of power? It was also agreed that a party 

to a dispute should abstain from voting. 

i 
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In conformity with the agreement reached at Yalta, 

the so-called United Nations Conference on International 

Organization was called at San Francisco from April 25 to 

June 26 19^5. This Conference had the task of implementing 

the principles announced at Dumbarton Oaks by drafting a 

charter for the permanent international organization with 

authority and power to prevent or stop aggression. The 

representatives of fifty States, consequently, drew up and, 

on the 26th of June, 19^5, signed the Charter of the United 

Nations. It came into force on the 24th October, 1945, and 

the first session of the General Assembly convened on 

January 10, 1946, in London. The authority and power of 

the United Nations to prevent or stop aggression is in 

contradiction with the national sovereignty of the Members 

which, according to the Moscow Declaration, was to be 

safeguarded under the Charter. 

What are, then, the organs of the Organization 

which have been entrusted with the authority and power to 

stop aggression and how are they supposed to function? 

The Charter of the United Nations provides for the 

following principal organs of the Organization: a General 

Assembly, a Security Council, an Economic and Social Council, 

an International Court of Justice and a Secretariate. Of 

these organs, the General Assembly and the Security Council 

are the most influential bodies. 
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The General Assembly consists of all the Members of the 

United Nations each of whom may have as many as, but "no 

more than five representatives" although it may only cast 

a single vote. 

"The Assembly is the most representative organ 
of the United Nations, and the one from which the 
authority of certain of the other organs is largely 
derived. It is also the organ which is chiefly 
responsible for the performance of the functions of 
discussion, recommendation, review, election, 
financial control and initiation of Charter amend­
ments which are so important to the successful 
functioning of the United Nations. If the Organiza­
tion of the United Nations were to be compared with 
that of a state, the General Assembly might be 
called the Parliament or Congress. This analogy 
should not be pressed too far, however, because, 
since the United Nations is not a world state 
having independant powers of its own, the General 
Assembly is not a legislative body in the sense in 
which that term is commonly used. It can initiate 
studies, discuss and recommend, but it cannot adopt 
legislation binding upon Members or their citizens."! 

The decisions of the General Assembly are framed 

as "recommendations" which have no binding force and may be 

ignored by the parties concerned2. However, the General 

Assembly's recommendations have great moral force as recom­

mendations of the majority of the world's Governments. 

1 Goodrich and Hambro, "Charter of the United 
Nations", p. 25. 

2 See "The Kashmir Dispute", Chapter 4(a) and 
"Racial Segregation In the Union of South Africa", chapter 
5TW. 
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The General Assembly may "consider" the general 

principles of cooperation in the maintenance of Inter­

national peace and security, including those concerning 

disarmament and the regulation of armaments; and it may 

make recommendations in respect to such principles to the 

Members or to the Security Council, or to both. It may 

discuss and make recommendations on any question relating 

to the maintenance of international peace and security 

which any Member, the Security Council or a non-Member 

State brings before it. However, a non-Member State must 

accept the obligations of pacific settlement provided in the 

Charter prior to any discussion of such question. The 

General Assembly may also call the attention of the Security 

Council to situations which in its view are likely to en­

danger international peace and security. It may recommend 

measures for the peaceful settlement of any situation which 

in its view is likely to impair the general welfare or 

friendly relations among the States, Including suoh 

situations which result from a violation of the Purposes 

and Principles of the Organization, provided that the 

Security Council is not exercising its functions on the 

question. 

The Security Council consists of five permanent members 

(France, the United Kingdom, the United States, the USSR 
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and China) and six non-permanent members elected for a term 

of two years by the General Assembly. Under Article 24 of 

the Charter, the Members of the United Nations have conferred 

the "primary responsibility for the maintenance of inter­

national peace and security" upon the Security Council. For 

this purpose, under Articles 24 and 25, they have agreed 

that in carrying out its duties the Security Council acts 

on their behalf and that they will accept and carry out its 

decisions. In case of a threat to, or a breach of, the 

peace, the Security Council is empowered to call upon the 

military and economic resources of any Member of the United 

Nations; and to determine economic, diplomatic and military 

sanctions which the Members are then obliged to carry out. 

It even has a right to use both the manpower and, within 

certain limits, the territories of the Member States. To 

bring about an amicable settlement, the Security Council 

may intervene in any situation and dispute, the continuance 

of which is likely to endager the maintenance of inter­

national peace and security. This is a drastic limitation 

of national sovereignty. 

With regard to the duty of the Members of the United 

Nations to give effect to the decisions of the Security 

Council, Messrs. Bentwick and Martin have made the 

following observations: 
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"Nominally, Members were to retain their full 
sovereignty. Constitutionally, the Security Council 
was not a supra-national authority, only an agent 
acting for and on behalf of Sovereign States. But 
the incidents of this particular relationship between 
principals and agent were so formulated as to amount 
to a delegation of authority, Irrevocable for the 
duration of the Organization, and involving a duty 
for the principals to give effect to the decisions 
of the agent in all matters relating to sanctions. 

"This new conception of the relationship 
between sovereign States and the executive organ 
of a public international organization went to the 
root of the legal character of the Organization 
itself.... The United Nations is more 'organic' 
than an association of States, but less organic 
than a composite State. The basence of legislative 
powers in the General Assembly and the tacit 
admission of the right of withdrawal suggest an 
analogy with confederations. But the analogy is 
far from complete. The Security Council has 
compulsory powers which are not unlike the powers 
of a federal government in the field of defence; 
and in the matter of the protection of human 
rights, the right of petition by individuals and 
groups, which is inherent in the Charter, 
establishes a close parallel to that direct 
relationship between federal organs and the 
national component States which is an essential 
characteristic of a federal constitution."3 

Thus the Security Council wields ppwers previously 

unknown in the history of International organizations, 

unless it be that of certain popes in the Middle Ages. 

The authority of the Security Council and the General 

Assembly is of such a magnitude that it necessarily con­

stitutes a limitation of the national sovereignty of a 

3 Bentwick and Martin, "A Commentary on the Charter 
of the United Nations," pp.XVI - XVII. 
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Member State, despite the preliminary declarations of prin­

ciples in Article 4. This, of course, was inevitable if the 

purposes of the United Nations were to be realized. But 

national sovereignty would not be forgotten altogether. How 

it was to be safeguarded is now studied in the following 

paragraphs. 

(b) Purposes of the United Nations 

The United Nations Organization was established for 

functions which are set forth as Purposes in Article 1 of 

the Charter. 

The maintenance of international peace and security 

is placed at the head of the list of the Purposes since 

peace in a fundamental prerequisite for the fulfilment of 

the other objectives. Although universal peace is the 

ultimate objective of the United Nations, as announced in 

the Preamble of the Charter, the primary objective is inter­

national peace. The words "international peace" refer to 

peace among States. Consequently "international peace" is 

to be distinguished from peace within a State. Thus the 

phrase excludes any responsibility of the United Nations 

with regard to peace within one and the same State and by 

so doing it upholds the doctrine of National Sovereignty. 

The second function of the United Nations is "to 

take effective collective measures" for the maintenance of 
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international peace and security. It is significant that 

they are mentioned In the first place among the means 

through which the first objective - the international peace 

and security - is to be achieved. There is an obvious 

emphasis on taking effective collective measures. In fact, 

the whole Charter system is based on the assumption that 

the United Nations will be able to sanction its decision 

for the maintenance of international peace and security by 

taking effective collective measures. Therefore, it is of 

great importance to determine how the United Nations 

Organization is to make decisions on taking effective 

collective measures. This matter will be discussed later 

on in the dissertation under the heading "the Right of Veto", 

Since threats to the peace are usually caused by 

disputes between States, the third Purpose of the United 

Nations is to bring about an amicable settlement of such 

international disputes which "might lead to a breach of the 

peace". Accordingly, the United Nations Organization is 

not authorized to intervene in such minor disputes the 

continuance of which is not likely to endanger the main­

tenance of international peace and security. This limita­

tion of the authority of the United Nations is a further 

concession to the doctrine of National Sovereignty. It 

actually leaves to the parties concerned to determine 
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whether the continuance of an international dispute con­

stitutes a threat to the peace or not. Furthermore, any 

party to an International dispute may refuse to utilize the 

United Nations' methods and means of pacific settlement of 

disputes on the ground that the dispute does not constitute 

any threat to the peace^. Without the co-operation of the 

disputing States, the United Nations Organization cannot 

"bring about by peaceful means adjustment or settlement 

of international disputes or situations whlcfc might lead to 

a breach of the peace" before the very breach of the peace 

has taken place. 

In paragraph 2 of Article 1, the Charter adopts the 

development of "friendly relations among nations based on 

the principle of equal rights and self-determination of 

peoples""* as its fourth Purpose. However, it does not 

indicate what action the United Nations should take to that 

end. The meaning of the phrase "based on respect for the 

principle of equal rights and self-determination of peoples" 

was defined by Committee l/l at the San Francisco Conference 

as follows: 

4 See "The Anglo-Iranian Oil Co. Case", Chapter 4(ah 

5 Underlining ours. 
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"the principle of equal rights of peoples and 
that of self-determination are two complementary 
parts of one standard of conduct; the respect of 
that principle is a basis for the development of 
friendly relations and is one of the measures to 
strengthen universal peace; an essential element 
of the principle in question Is a free and 
genuine expression of the will of the people."6 

While this definition of the principle of equal 

rights of peoples and that of self-determination tend to 

promote democracy, it also adheres to the doctrine of 

National Sovereignty since "the respect of that principle 

is a basis for the development of friendly relations"" 

which relations must refer to relations between nations. 

The fifth function of the United Nations is "to 

take other appropriate measures to strengthen universal 

peace". However, these "appropriate measures" have to be 

consistent with the Principles of the United Nations. 

Although "universal peace" is a wider concept than 

"international peace" and refers to peace within a State, 

the Principles of the United Nations exclude definitely 

the power of the Organization to intervene in an armed 

conflict that is strictly within the State, 

The sixth function is "to achieve international 

cooperation in solving international problems of an 

6 The United Nations Conference on International 
Organization (UNCIO), Report of Rapporteur of Committee I 
to Commission l,Doc,9^, I/1/3MD .(Document VI, p.^55). 

7 Underlining ours. !|R. . 
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economic, social, cultural or humanitarian character". It 

recognizes the fact that the threat of coercion alone does 

not suffice for the maintenance of International peace and 

security, and that the causes of conflicts are reduced by 

the settlement of minor international disputes thereby 

creating conditions favourable to peace. It also adheres 

to the doctrine of National Sovereignty, for the words 

"international cooperation" and "international problems" 

refer in this connection to co-operation and problems 

between sovereign states. 

The seventh function of the United Nations is to 

promote and encourage "respect for human rights and for 

fundamental freedoms for al}. without distinction as to 

race, sex, language or religion". Although human rights 

and fundamental freedoms are mentioned several times in 

the Charter, the terms are not defined. At the San 

Francisco Conference a suggestion was made that a 

declaration of human rights should be included in the 

Charter. At Committee l/l it was, however, decided that 

for lack of time the Committee could not proceed to 

realize such a draft and that the Organization, once formed, 

could consider the suggestions and deal effectively with 

it. 8 While the United Nations Organization and its 

8 Ibid, p. 456 
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Members are obliged to promote and respect human rights and 

fundamental freedoms, the lack of definition of those terms 

deprives the obligation of muoh of its force.9 

The last of the functions of the United Nations is 

"to be a center for harmonizing the actions of nations in 

the attainment" of its objectives. This phase suggests that 

the Charter does not envisage action in the political, 

economic, social and cultural fields to be taken by the 

United Nations, but that the United Nations should be only 

a center where the States reach agreement for the common 

ends. It is an unintelligible suggestion that the Charter 

does not always want action by the United Nations itself, 

but only intends the United Nations Organization to be a 

center for agreement. Furthermore, this function, as stated 

in the Charter, definitely emphasizes national sovereignty 

of the Member States. 

(c) Domestic Jurisdiction 

In pursuit of the purposes of the United Nations, 

Article 2 of the Charter sets forth seven fundamental 

principles which the United Nations Organization and its 

9 3 e e Racial Segregation in the Union of South 
Africa, Chapter 5 (b). 
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Members must respect. The preamble and paragraphs 1 and 

7 of this article relate to the doctrine of national 

sovereignty. 

The preamble of this article contains a definite 

obligation both to the Organization and to its Members to 

conduct their policies according to the principles of the 

United Nations. The binding character of these principles 

is evident, and especially so under Article 6 of the 

Charter which lays down the rule that the persistent 

violation of principles of the United Nations may lead to 

expulsion of the offending Member. Thus the principles of 

the United Nations constitute a limitation of national 

sovereignty of a Member State. Under paragraph 3 of 

Article 2, all Members are obliged to settle their inter­

national disputes in such a manner "that international 

peace and security, and Justice", are not endangered. Under 

paragraph 4, the Members are obliged to refrain "from the 

threat or use of force against the territorial integrity 

or political independence of any state". Under paragraph 5, 

the Members are obliged "to give the United Nations every 

assistance in any action it takes in accordance with the 

present Charter" and to refrain from giving assistance to 

any state against which the United Nations is taking 

"preventive or enforcement action". Naturally, these 
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limitations of national sovereignty of Member States are 

valid only in case the United Nations is able to sanction 

them by force. 

Under paragraph 1 of Article 2, the United Nations 

Organization is based "on the principle of the sovereign 

equality of all its Members". The term "sovereign equality" 

combines the two distinct concepts of sovereignty and 

equality. At the San Francisco Conference, Committee l/l 

defined the meaning of the term in the following manner : 

"(1) that states are Juridically equal; 

(2) that each state enjoys the right inherent in 
full sovereignty; 

(3) that the personality of the state is respected, 
as well as its territorial integrity and political 
independence; 

(4) that the state should, under international order, 
comply faithfully Fith its international duties 
and obligations." 1° 

When the Charter founds the Organization on the 

principle of sovereign equality of all its Members, it 

adheres to the doctrine of National Sovereignty. Under 

10 UNCIO, Report of Rapporteur of Committee 1 to 
Commission I. Doc. 9^4, 1/1/34 (1) (Documents VI, p.457) 
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the Charter, the principle of sovereignty is compatible with 

responsible participation In carrying out the functions of 

the Organization as defined in the Purposes of the United 

Nations and elsewhere in the Charter. The framers of the 

Charter were clearly of the opinion that a State exercises 

its sovereignty by assuming International obligations under 

the Charter and that by so doing it does not violate its 

sovereignty. On the other hand, the Members of the United 

Nations are by no means expected, under the Charter, to 

assume international responsibilities to the extent that it 

would amount to giving up the substance of their sovereignty 

to the Organization. Thus the Charter declares allegiance 

to the principle of national sovereignty, which principle, 

if rigidly adhered to, means a denial of the only 

evolutionary goal that might eventually give mankind a rule 

of law based on Justice in place of the capricious and 

ruthless rule of force. The most serious consequence of 

the first principle of the United Nations Organization is 

the probability that it will fortify and revitalize the 

extreme nationalism which is quite inconsistent with the 

establishment of the United Nations Organization itself. 

The concept of State equality as a Juridical term 

is the necessary consequence of the concepts of State 

sovereignty and State Independance. By the equality of 
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States it is to be understood that the rights of each State 

ought to be respected the same as those of every other, with­

out distinction between great powers and those which are 

smaller; that all States enjoy an independant personality; 

and that each State may assert all rights which are derived 

from that personality. In other words, the rights of States 

are equal. This Juridical equality of States is recognized 

by the Charter which provides, for example, that new 

obligations for Members must be based on voluntary acceptance 

and that the organs of the United Nations may only make 

recommendations, and not decisions, with respect to matters 

of substance. However, the Security Council is empowered 

to make substantive decisions under Chapter VII of the 

Charter which decisions create obligations for Members who 

have not concurred in the decisions, but not for the 

permanent members of the Security Council because each of 

them has the right to prevent a decision from being taken. 

ThiB contradiction in the Charter provisions is obviously 

due to a compromise made between two conflicting ideals: 

(1) the ideal of achieving collective security through an 

international authority over and above all the States, and 

(2) the ideal of independant national States, based on the 

concept of national sovereignty and upheld by virtue of the 

political inlfuence of the great powers. This contradiction 
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in the Charter provisions will be further dealt with under 

the heading "The Right of Veto". 

Under paragraph 7 of Article 2, the United Nations 

is denied the authority to intervene "in matters which are 

essentially within the domestic Jurisdiction of any State", 

and the Members are specifically excluded from any obliga­

tion to submit such matters to settlement under the Charter. 

The setting of this paragraph makes It applicable to the en­

tire Charter, with the exception of "the application of 

enforcement measures under Chapter VII". The important 

words in this article are "essentially within the domestic 

Jurisdiction of any State". What is the meaning of the 

words "domestic jurisdiction"? Definitely the word 

"domestic" restricts the idea of wider Jurisdiction, i.e. 

authority in a wider sense. It also draws a distinction 

a matter's being within the Jurisdiction of a State and 

its being within the domestic Jurisdiction of that State. 

Thus, a matter to be within the domestic Jurisdiction of 

a State, must be one that pertains to the affairs of the 

subjects and the territories of that State as well as one 

over which that State has powers of direct legislation. 

Article 2 (7) is very important in the Charter system 

because it recognizes that the greatest part of inter­

national relations still remains within the domestic 
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Jurisdiction of States. 

History of Article 2 (7). The origin of Article 2(7) is 

found in Chapter VIII, Section A, paragraph 7, of the 

Dumbarton Oaks Proposals. It reads as follows: 

"The provisions of paragraphs 1 to 6 of Section 
A (dealing with the 'Pacific Settlement of Dispites') 
should not apply to situations or disputes arising 
out of matters which by international law are solely 
within the domestic Jurisdiction of the State 
concerned. " 

At the San Francisco Conference, the four sponsoring 

governmentsll submitted an amendment which greatly extended 

the scope of the reservation by proposing that the principle 

of non-intervention by the United Nations in matters within 

the domestic jurisdiction of Memebrs should be transfered 

from Chapter VIII, Section A, to Chapter II (Principles) 

where it would apply to all the provisions of the Charter-1-2. 

In the view of the sponsoring governments this change in 

the Dumbarton Oaks Proposals was a necessary corollary to 

the change in the character of the United Nations Organiza­

tion as planned in the discussions at San Francisco and 

11 i.e. the United Kingdom, the United States, the 
USSR and China. France subscribed to the Dumbarton Oaks 
proposals but did not want to sponsor the Conference. 

12 UNCIO, Amendments Proposed by the Governments 
of the United States, the United Kingdom, the Soviet Union 
and China, 5 May 1945, Poo.2, G/29 IDocuments, VI,p,622) 
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which plans broadened the scope of the Organization's 

functions, particularly In respect to economic, social 

and cultural matters. Although this broadening of the 

scope of the Organization constituted a great advance, it 

also created special problems with respect to which the 

four power amendment stated as follows: 

"The question has been raised as to what would 
be the basic relation of the Organization to member 
states: Would the Organization deal with the 
Governments of member states, or would the Organiza­
tion penetrate directly into the domestic life and 
social economy of the member states? As provided 
in the amendment of the sponsoring governments, 
(,...)this principle (Artiole 2(7/) would require 
the Organization to deal with the governments 
(....). The amendment recognized the distinct 
value of the individual social life of each state".13 

Under this four power amendment, the principle of 

non-intervention in matters within the domestic Jurisdic­

tion was to be subject to one qualification; namely, it 

was not to prejudice the application of Chapter VIII, 

Section B, of the Dumbarton Oaks Proposals, dealing with 

the determination of threats to the peace and acts of 

aggression and action with respect thereto. 

This four power amendment was vigorously criticized 

at the San Francisco Conference. On the one hand, some 

delegations opposed it on the grounds that it weakened the 

13 UNCIO, Summary: Report;;of^the Seventeenth Meeting 
of Committee l/l, Dob. 1U19, l/l/4_ (Documents, VI, pp. 
5uy-5ua). 
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authority of the United Nations; that it diminished the role 

of law in the proposed Organization; and that it enabled the 

United Nations to make arbitrary acts based on considera­

tions of national interests, of expedience and not of 

Justice. On the other hand, other delgations were not 

prepared to accept the amendment on the ground that it 

might imply the possibility of serious impingement upon the 

internal Jurisdiction of members. They pointed out that the 

powers of the Security Council under Chapter VIII of the 

Proposals (Chapter VII of the Charter) included not only 

the power to take enforcement action once it had determined 

the existence of a threat to the peace, or act of aggression, 

but also the power to make recommendations of terms of 

settlement under Section B of Chapter VIII, Therefore, 

they feared that this might empower the Security Council 

to interfere in the domestic affairs of States, and dictate 

terms to a State over a dispute arising out of a matter of 

internal Jurisdiction, Moreover, they argued that such a 

provision would constitute an invitation to use or 

threaten force in any dispute arising out of a matter of 

domestic Jurisdiction, in the hope of inducing the Security 

Council to extort concessions from the state that is 

threatened!^. Thus the exception would cancel out the rule 

14 See Anglo-Iranian Oil Co. Case, Chapter 4 (a). 
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of non-intervention in matters within the domestic Juris­

diction of States, whenever an aggressor would threaten to 

use force. It was to remove these causes of uneasiness 

that the Australian Delegation proposed an amendment^, 

which was eventually adopted by a large majority, and the 

effect of which is to confine the exception to the principle 

of non-intervention to the taking of enforcement measures 

by the Security Council. With regard to the four power 

amendment, the Australian delegation asserted that 

"the sponsoring governments would not themselves 
have included in the Charter this principle of 
general intervention, had it not been for one 
significant fact. The Charter reserves to each of 
them an individual veto on action by the Council 
(under Article 27 of the Charter). They can 
therefore assure their legislatures that these 
drastic powers of intervention in domestic matters 
can never be put into operation against themselves."16 

Before the vote on the Australian amendment to the 

four power amendment was taken, Dr. Arnold Raestad, 

delegate of Norway, opposed both of these proposals, 

concluding his statement as follows: 

"The Norwegian Delegation sincerely hopes that 
it will be realized that the cause of peace by 
conciliation cannot be realized without a certain 
willingness on the part of member states to recede 
from rigid concepts of national sovereignty. 

15 UNCIO, Amendment by the Australian Delegation to 
Proposed Paragraph 8 of Chapter II (Principles), Doc. 969, 
1/1/39 (Documents, VI, p.p. 436-440) 

16 Ibid, p.p.438-439 
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"Insisting upon what may be called the domestic 
Jurisdiction veto against the Security Council•s 
exercising its good offices under Chapter VIII A 
(Chapter VII of the Charter), states represented 
at this Conference would hardly give the UN 
system of conciliation, from which so much is 
expected, a fair chance." 17 

Nevertheless, the majority of States were not 

willing "to recede from rigid concepts of national 

sovereignty". Instead, the four power proposal with the 

Australian amendament was adopted and it forms paragraph 

7 of Article 2 of the Charter. 

Analysis of paragraph 7. Paragraph 7 of Art tole 2 

establishes a limitation on the authority of the United 

Nations by denying its right to intervene in matters which 

are essentially within the domestic Jurisdiction of any 

State and by declaring that Members are not required to 

submit such matters to settlement under the Charter. It 

must be concluded from the wording of this paragraph that 

the United Nations's intervention even in such a dispute 

which refers to the obligation assumed by an International 

treaty is definitely excluded if the international obliga­

tion refers to a subject matter which is "essentially" 

within the domestic Jurisdiction. Obviously, this can be 

said of almost every subject matter. Consequently, 

17 UNCIO, Doc. 929, 1/1/37 (Documents, VI,p,432), 
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Article 2 (7) may be used as an instrument to paralyze an 

important part of the activity of the United Nations as 

the greatest part of International relations still remains 

within the domestic Jurisdiction of States. 

The only exception to this principle is the ap­

plication of enforcement measures under Chapter VII. 

This exception is not great for a situation cannot be 

imagined which could be determined to constitute a threat 

to the peace, a breach of the peace or an act of aggression, 

and at the same time be essentially within the domestic 

jurisdiction of a State. However, the United Nations 

Organization is authorized, but not obliged, to intervene 

with enforcement measures in matters of domestic Juris-

diction. 

The four power amendment dealt with domestic 

Jurisdiction as a basic principle, and not as a technical 

and legalistic formula designed to deal with the settle­

ment of disputes by the Security Council. However, if the 

question of domestic Jurisdiction is a political one which 

an interested State may claim to be entitled to decide 

for itself, it necessarily limits the influence of the 

United Nations. At the San Francisco Conference decisions 

were taken according to which paragraph 7 of Article 2 
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is interpreted by the organ concerned and by Members them-
18 

selves. Thus those decisions dintinguish between the 

Organization and its Members. As Article 2 (7) now stands, 

disputes which arise out of a matter of domestic Juris­

diction may remain in legal stalemate unless the disput­

ants resort to arms. 

The text of paragraph 7 of Article 2 and the 

documents of the United Nations Conference on Inter­

national Organization do not give any clear indication 

of the exact meaning of the paragraph. Its Interpretation, 

therefore,will determine the role of the United Nations 

Organization in the fulfilment of those duties and 

responsibilities which the Member States have subscribed 

to under Article 1 of the Charter-

Article 2 (7) is the embodiment of the present 

day concept of national sovereignty. The principle of 

non-intervention in matters within the domestic Juris­

diction of any State is, however, weakened by the exception 

in connection with the application of enforcement measures 

for the maintenance of International peace and security. 

Thus the Charter places peace and security above national 

18 UNCIO, Doc.1019,1/1/42, (Documents, VI.p.509) 
and Doc.933,IV/2/42(2) (Documents,XIII,pp.703-712). 

UNIVERSITY OF OTTAWA ~ SCHOOL OF GRADUATE STUDIES 



UNIVERSITE P'OTTAWA ECOLE DES ORADUES 

CHARTER OF THE UNITED NATIONS AND NATIONAL SOVEREIGNTY 55 

sovereignty. The dootrine of national sovereignty is, 

therefore, losing ground in international relations. On 

the other hand, there is a very Important exception to this 

Charter provision with regard to the permanent members of 

the Security Council. This exception is embodied In 

Artcile 27 of the Charter. 

(d) The Right of Veto 

Under the Charter, the Security Council of the 

United Nations has been entrusted the maintenance of 

international peace and security which is the main function 

of the Organization. 

Article 27 of the Charter determines the voting 

procedure of the Council. According to paragraph 1 of 

Artiole 27, each member of the Council has one vote. This 

provision conforms with the principle of sovereign 

equality. However, the equality is limited to members of 

the Security Council. Out of eleven members of the 

Security Council, five members are permanent while other 

members of the United Nations are only occasionally 

members of the Council. The first paragraph also gives 

the impression that the votes of all Members are always 

equal. However, there is equality of votes only in 

respect to procedural matters. According to paragraph 3 
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of Article 27, in all other matters, the negative vote of a 

permanent Member nullifies the effect of all affirmative 

votes, regardless of their number, while the negative votes 

of five non-permanent Members is required to prevent a 

decision from being taken. The inequality of votes of the 

Council Members under paragraph 3 is, in fact, a gross 

violation of the very fundamental principle of "sovereign 

equality" announced in Article 2, paragraph 1, of the 

Charter. This inequality of the Members of the Security 

Council is entirely due to the demands made to this effect 

by the five great powers and embodied in the so-called 

Yalta Formula. 

History of Article 27. The Dumbarton Oaks conferees were 

unable to reach agreement on the voting procedure of the 

Security Council. According to the working paper submitted 

by the USSR, "decisions of the Council on questions 

pertaining to the prevention or suppression of aggression 

shall be taken by a majority of votes, including those 

of all permanent representatives on the Council".1° The 

United Kingdom proposal while admitting that unanimity of 

the permanent members should normally be required added 

19 U.N.Security Council, Official Records, 2nd 
Session, 125th Meeting, p. 683. 
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that "in any event the votes of parties to a dispute should 

not be taken into account".20 The delegation of the USSR 

insisted throughout the discussion at Dumbarton Oaks that 

the principle of unanimity should be applied even when a 

permanent member of the Security Council was party to a 

dispute, and should be enforced to the extent of barring 

even the very discussion of such a dispute by the Security 

Council. At the Yalta Conference President Roosevelt pro­

posed the rule that a permanent member of the Security 

Council, party to a dispute, should abstain from voting on 

decisions for the peaceful settlement of that dispute. 

That formula was acceptable to the USSR and it was incor­

porated in the Dumbarton Oaks proposals, after having been 

subscribed to by France and China. 

At the San Francisco Conference, various delegations 

of governments participating in the Conference criticized 

vigorously paragraphs 2 and 3 of Article 27 and submitted 

numerous proposals for their amendment to remove the right 

of veto of a permanent member of the Security Council2!. 

In Committee IIl/l, delegations of the Five Great Powers 

were requested to Indicate how paragraphs 2 and 3 would be 

20 I b i d . 

21 UNCIO, Doc. 360, H l / l / l 6 , pp . 8-12 (Documents, 
XI , pp . 7 7 ^ 7 7 8 ) . 
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applied in specific situations. The Governments of the 

Five Great Powers were, however, unable to give an inter­

pretation of the meaning of the paragraphs. Subsequently, 

delegations of smaller Powers prepared a list of twenty-

three questions which were submitted on 22 May 1945 to the 

Delegations of the Five Great Powers22. On June 7, the 

Five Great Powers announced a Joint statement on voting 

procedure in the Security Council2^. From 9 to 13 June, 

the appropriate technical committee of the Conference 

(Committee IIl/l) discussed the so-called Yalta formula 

and the Joint statement of interpretation. In the view 

of the smaller Powers, both the Yalta formula and the Joint 

statement were too restrictive in the scope allowed for 

the use of the procedural vote; they also left many 

important questions unanswered; they violated the principle 

of "sovereign equality"; and they weakened the Security 

Council to such an extent that it might not be able to 

take decisions in the discharge of its responsibilities 

22 UNCIO, Questionnaire on Exercise of Veto in 
Security Council, Doc.855, III/l/B/2(a) (Documents, XI, 
p.p. 699-709;. . 

23 UNCIO, Doc. 852, Hl/l/37 (1), June 8, 1945 
(Documents, XI, pp. 710-7-4)-
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for the maintenance of international peace and security*•*. 

To remedy the last mentioned weakness of the Great Power 

Proposals, the delegate of El Salvador suggested that when 

a deadlock occurred in the Security Council, the matter 

should be referred to the General Assembly, as represen­

tative of all the United Nations, to take action in the 

interests of peace2^. However, the delegates of the Five 

Great Powers maintained that the unanimity of the permanent 

members was necessary for the discharge of the Security 

Council's duties. The Joint statement frankly admitted 

that the reason for the right of veto of a permanent 

member was purely political: 

"In view of the primary responsibility of the 
permanent members, they could not be expected in 
the present condition of the world to assume the 
obligation to act in so serious a matter as the 
maintenance of international peace and security in 
consequence of a decision in which they have not 
concurred." 

The delegates of the Five Great Powers Informed 

the other delegates that the text proposed by the Yalta 

formula and the Joint statement of interpretation were as 

far as their Governments were prepared to go. The 

24 UNCIO, Doc. 897, III/1/^2 (Documents, XI, pp. 
430-440); Doc.922,III/1/44 (Documents, XI,pp.45^460); 
Doc.936, IH/l/45 (Documents, XI, pp. 471-476); Doc. 956, 
III/I/47 (Documents, XI, pp. 486-495); Doc.967, Hl/l/48 
(Documents, XI, pp. 520-527). 

25 UNCIO, Doc,897,111/1/^2 (Documents,XI,p.436). 
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Governments of the smaller Powers, realizing that no veto 

meant no United Nations Organization then accepted the 

proposal. 

Assessment of the Article. While Article 27 makes a 

distinction as to voting procedure between procedural and 

substantive questions, it does not define those terms. The 

Joint statement of the Five Great Powers declares that the 

question whether a dispute or situation is to be discussed 

and the question whether parties to a dispute are to be 

heard by the Security Council must not be treated as 

substantive questions. In controversial cases not 

expressly covered by the Joint statement the preliminary 

question as to whether a matter is procedural or substan­

tive, should be decided by the Security Council as a 

substantive question. According to the Joint statement, 

the scope of the procedural voting was thus limited 

because beyond this scope 

"decisions and actions by the Security Council may 
well have major political consequences and may even 
initiate a chain of events which might,in the end, 
require the Council under its responsibilities to 
invoke measures of enforcement (...)(under Chapter 
VIII of the Charter). This chain of events begins 
when the Council decides to make an investigation, 
or determines that the time has come to call upon 
States to settle their differences, or makes 
recommendations to the parties. It is tô feuch 
decisions and actions that unanimity of the per­
manent members applies.. " 
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The proviso in paragraph 3 of Ar t i c l e 27 for 

abs tent ion from voting by p a r t i e s to a dispute seems to be 

an important proviso , for i t appears to diminish the 

p r iv i l eged vot ing power of the permanent members in a sphere 

of matters which might wel l be c ruc i a l for the maintenance 

of i n t e r n a t i o n a l peace and secur i ty . However, the value of 

t h i s proviso i s quest ionable because a permanent member, 

a l leged to be a party to a d ispute , may deny the very 

exis tence of the dispute and then the quest ion, whether 

t h e r e i s a d i spu te , must be decided by the Securi ty Council 

a s a substant ive question which in turn i s subject to the 

veto of the permanent members, including the member who i s 

a l l eged to be a party to the dispute^ . On the o the r hand, 

t h e ru le of abstent ion app l i e s merely to decisions concern­

ing the amicable sett lement of the dispute but not to the 

enforcement measures under Chapter VII of the Charter . 

Consequently, a permanent member may use h i s r i g h t of veto 

to prevent any co l l ec t ive measures from being taken against 

himself, because a l l substant ive decis ions under Chapter VII 

of the Charter are subject to the veto of every permanent 

member. Thus, a permanent member, even when he i s a party 

t o a d i spu te , i s in a pos i t i on to deny the exis tence of a 

26 Bentwick and Martin, "A Commentary on the Charter 
of the United Nations", pp. 69-70. 
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dispute and to frustrate any action deemed necessary by the 

other members of the Security Council to prevent or stop 

his aggression. 

Under paragraphs 2 and 3 of Article 27, the per­

manent members are actually independent from the United 

Nations Organization. They are above the United Nations 

Organization. This privileged status of the five permanent 

members is a definite concession to the concept of national 

sovereignty. 

(e) Withdrawal from Membership 

The Dumbarton Oaks Proposals did not suggest any 

method of withdrawal from membership. This question was 

taken up at the San Francisco Conference. In the discussion* 
27 

at Committee I of Commission 2 , it soon became evident 

that the right of withdrawal must be recognized in one form 

or another. Some of those delegates who argued for the 

right of withdrawal maintained that the Charter should not 

preclude the right of a member to withdraw from the United 

Nations Organization if the rights and obligations of a 

State as such were changed by Charter amendment in which it 

27 UNCIO, Doc.1086, 1/2/77, (Documents, VI, 
pp. 262-267). 
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has not concurred and which it finds itself unable to 

accept. The delegate of Belgium opposed this contention on 

the grounds that it would be especially unfortunate to 

associate withdrawal with amendments. He also held that 

withdrawal was a faculty, not a right, which opinion was 

supported by the delegation of the United Kingdom and 

Egypt. 

The delegate of the U.S.S.R. maintained that the 

right of withdrawal, like the right of admission, should be 

voluntary. In his view any attempt to retain a State with­

in the Organization by force would be contrary to the 

voluntary principle upon which the Organization was based. 

The delegate of the Ukrainian S.S.R. held that the right 

of withdrawal was necessary to protect the sovereignty of 

the States and the delegate of the Byelorussian S.S.R. 

informed the other delegates that his Government desired 

that the right of withdrawal be specifically mentioned in 

the Charter. A motion to this effect had already been 

initiated by the delegate of Canada, who moved that "There 

should be mention of the right of withdrawal in the 

Charter". 

Although the delegate of the United States held 

that "in an organization of sovereign states" all members 

must possess the faculty of withdrawal, he maintained that 
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if it is necessary to make a statement on the subject of 

withdrawal, this statement should be only in the Committee's 

report, and not in the Charter. The delegate of China being 

of the opinion that the faculty of withdrawal was 'inherent' 

likewise opposed the inclusion of the right of withdrawal 

in the Charter, maintaining that 'there was no need to build 

an impressive portal' for the withdrawal. While the dele­

gate of France subscribed to the statement of the delegate 

of the United States, the delegate of the United Kingdom 

held a different opinion, contending that "the inclusion 

of a specific reference in the Charter to withdrawal would 

not affect the rights which already belonged to a state". 

Thus all the future permanent members of the Security 

Council agreed that the faculty of withdrawal from member­

ship must be recognized in one form or another. The opposite 

opinion had no chance of winning as it was confronted by 

the unanimity of the delegates of the five great powers 

which were supported by the majority of other delegates. 

Nevertheless, the delegate of Denmark faced with courage 

the old 'school' of national sovereignty contending that 

"the nations must yield certain aspects of sovereignty". 

However, that opinion which held for universality 

gained a small victory when the Commission rejected, by a 

vote of 19 to 24, the motion of Canada that provision for 

1 
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withdrawal from the Organization should be included In the 

Charter. Instead the Committee adopted the following com­

mentary on withdrawal which was subsequently accepted by 

Commission I and the Conference In plenary session : 

"The Committee adopts the view that the Charter 
should not make express provision either to permit 
or to prohibit withdrawal from the Organization. 
The Committee deems that the highest duty of the 
nations which will become Members is to continue 
their co-operation with the Organization for the 
preservation of international peace and security. 
If, however, a Member because of exceptional cir­
cumstances feels constrained to withdraw, and leave 
the burden of maintaining international peace and 
security on the other Members, it is not the purpose 
of the Organization to compel that Member to continue 
its co-operation in the Organization. 

"It is obvious, however, that withdrawals or 
some other forms of dissolution of the Organization 
would become inevitable if, deceiving the hopes of 
humanity, the Organization was revealed to be unable 
to maintain peace or could do so only at the expense 
of law and Justice. 

"Nor would it be the purpose of the Organization 
to compel a Member to remain in the Organization if 
its rights and obligations as such were changed by 
Charter amendment in which it has not concurred and 
which it finds itself unable to accept, or if an amend­
ment duly accepted by the necessary majority in the 
Assembly or in a general conference falls to secure 
the ratification necessary to bring such amendment 
into effect. 

"It is for these considerations that the Com­
mittee has decided to abstain from recommending 
insertion in the Charter of a formal clause speci­
fically forbidding or permitting withdrawal." 2° 

28 Ibid, p.267. 

UNIVERSITY OF OTTAWA ~ SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA ~ ECOLE DES ORADUES 

CHARTER OF THE UNITED NATIONS AND NATIONAL SOVEREIGNTY 66 

Although the commentary recognized that "the high­

est duty" of the Members is to continue their co-operation 

for the fulfilment of the Purposes of the United Nations, 

this duty is by no means a legally binding one because a 

Member may withdraw for reasons of "exceptional circum­

stances". With regard to the significance of this commen­

tary, Messrs. Goodrich and Hambro observed that : 

"while it is doubtful whether declarations 
adopted by the San Francisco Conference but not 
forming part of the Charter are binding on Members 
to the same extent as the Charter itself, the manner 
in which this declaration was adopted would seem to 
justify its being considered as generally accepted 
reservation with the same binding force as the 
Charter itself," 29 

If that is so, then the right of withdrawal from the Member­

ship of the United Nations under the commentary of Committee 

1/2 of the UNCIO constitutes a significant admission to 

national sovereignty. 

29 Leeland M.Goodrich and Edward Hambro, "Charter 
of the United Nations", p.144 
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CONCLUSION 

While the Principles of the United Nations constitute 

a limitation of national sovereignty of a Member State, the 

Charter on the other hand adheres to the doctine of national 

sovereignty. Thus, according to paragraph 7 of Article 2 

a matter is solely within the domestic Jurisdiction of a 

State if It pertains to the affairs of the subjects and the 

territories of that State and is also a matter over which 

that State has powers of direct legislation. Consequently, 

the greatest part of international relations still remain 

within the sphere of domestic Jurisdiction of States. This 

paragraph also lays down the rules that the United Nations 

Organization must deal with the Governments and that it has 

no authority to penetrate directly into the domestic life 

and social economy of a Member State. Definitely this 

paragraph constitutes a very drastic limitation of the 

authority of the United Nations. Since there is no clear 

indication of the meaning of the paragraph, its interpreta­

tion will consequently determine the extent to which the 

United Nations Organization will be able to carry out its 

duties and responsibilities. Paragraph 7 of Article 2 

constitutes the embodiment of the present day concept of 

national sovereignty. It reserves the greatest part of 
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international relations to the domestic Jurisdiction of 

States. However, it places international peace and security 

above all considerations of national sovereignty. Thus a 

significant advancement towards world government in the 

political and legal theories affecting the life and welfare 

of every individual in the world has taken place. There is 

but one defect in this Charter provision and that is the 

special powers granted to five of the great powers. 

A State being only a highest form of all institu­

tions of people and lacking completely any supernatural 

State personality, entirely separate, over and above people, 

it follows that 'sovereign equality' of States must mean 

also sovereign equality of peoples. Some writers claim that 

the term 'sovereign equality1 as expressed in Article 2(1) 

is solely a legalistic term which means merely equality of 

rights of States. This conception of the term is in con­

tradiction with the term "principle of equal rights and 

self-determination of peoples" of Article l(Z\ which implies 

more than merely legal rights. It necessarily implies real 

equality of peoples in every respect, in legal as well as 

in political rights, as Member Peoples represented by their 

Governments. Consequently, Article 27 is a flagrant vio­

lation of both the Purposes and the Principles of the 

United Nations. It gives the permanent members of the 
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Security Council a real independence from the United Nations 

Organization. While they are thus placed above the Organ­

ization, they also are entrusted with exceptional powers 

under Articles 23 and 24 with regard to the decisions of 

the Security Counoil which decisions, under Articles 24 

and 25, all other Members are bound to obey. Since all 

other Members of the United Nations have surrendered a 

significant part of their national sovereignty to the 

United Nations in matters concerning the maintenance of 

international peace and security, it follows that the right 

of veto ought to be removed and the permanent members of 

the Security Council brought by that means within the 

United Nations Organization. Only then the obligation of 

the principle of equality of States will be fulfilled. 

The weakness of the United Nations Organization 

becomes especially evident If the commentary of Committee 

1/2 on the withdrawal from membership is considered to 

constitute the right of withdrawal. 

The clash of the Purposes of the United Nations 

and the concept of national sovereignty which is so 

evident in the Charter, invokes the question what is the 

impact of national sovereignty on the operation of the 

United Nations. Indeed, what is the realm of national 

sovereignty to-day? In Part II of this dissertation it 
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is sought to find the answers to these questions by study­

ing the operation of the United Nations in three especially 

important categories of matters dealt with by the United 

Nations : (1) the problem of general disarmament, 

(2) disputes over the internal policy of a state and 

(3) disputes over a territory. Through the study of the 

case histories of these matters, answers to the questions 

might emerge. 
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PART I I 

THE IMPACT OF NATIONAL SOVEREIGNTY 

ON THE OPERATION OF THE 

UNITED NATIONS 

UNIVERSITY OF OTTAWA - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D-OTTAWA « ECOLE DES ORADUES 

PREFACE 

In the previous chapter it was established that the 

United Nations is to safeguard both international peace and 

the National Sovereignty of the States. As the concept of 

National Sovereignty implies the right of the State to 

pursue its self-interest, the role of the United Nations is 

to reconcile the self-interests of the nations. However, 

with regard to the maintenance of international peace and 

security, the United Nations is also empowered under the 

Charter to take enforcement measures to impose its will. 

Thus the United Nations is to preserve National Sovereignty 

and at the same time to restrict it. From this contradiction 

of the functions of the United Nations, the question arises 

as to what has been the impact of the concept of National 

Sovereignty on the operation of the United Nations and 

whether the United Nations has been able to fulfil its 

obligations under the Charter provisions. In Part II, 

three categories of matters dealt with by the United 

Nations have been chosen for research in order to find 

answers to these questions: 

i) the problem of general disarmament which concerns 

the whole world; 

ii) disputes over a territory such as have so often 

led States to resort to arms; and 
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ill) disputes over the internal policy of a state, the 

handling of which will further illustrate the competence of 

the United Nations. 

The historical method is used in the study of the 

above-mentioned case histories. Each case history contains 

a description of the proposals and counter-proposals 

presented before the United Nations. This method was 

deemed necessary to illustrate in the proper perspective 

the role of National Sovereignty in the operation of the 

United Nations. 
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CHAPTER III 

THE PROBLEM OF GENERAL DISARMAMENT 

(a) International Control of Atomic Energy 

On the 6th of June, 1945, the first atomic bomb 

exploded over Hiroshima. It appeared at the very end of 

hostilities, when men's thoughts were naturally turning to 

devising methods for the prevention of war. The atomic 

bomb made it clear that the plans which had been laid at 

San Francisco for the United Nations Organization would 

have to be supplemented by a specific control of an 

instrument of war so terrible that its uncontrolled 

development would not only Intensify the ferocity of 

warfare, but might directly contribute to the outbreak of 

war. 

The United States, at first, assumed the role of a 

trustee, according to which they were to hold their 

exclusive knowledge of atomic energy as a "sacred trust". 

"We must constitute ourselves trustees of this new force", 

President Harry S. Truman told Congress1, It was obvious, 

however, that the security provisions of the Charter would 

1 The International Control of Atomic Energy: Growth 
of a Policy, Department of State Publications 2702, 
Washington, 19^6, p. 11. 
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be meaningless unless an organ of international control of 

atomic energy was set up. It was also clear that within a 

few years other powers would have the bomb. Consequently, 

President Truman met with Mr. C.R. Attlee, Prime Minister 

of the United Kingdom, and Mr. W.L. Mackenzie-King, Prime 

Minister of Canada, to consider the possibility of inter­

national action in preventing the use of atomic energy for 

destructive purposes, while utilizing it for peaceful and 

humanitarian ends. On November 15, they Issued a Joint 

declaration in which the three governments proposed the 

establishment under the United Nations of a commission to 

study the problem of control2. On December 27, the 

Foreign Ministers of the USSR, the United Kingdom and the 

United States issued a Joint communique which recommended, 

for the consideration of the General Assembly, the 

establishment by the United Nations of a commission to 

consider the problems arising from the discovery of atomic 

energy-̂ . On January 24, 19^6, the General Assembly 

unanimously decided to establish a United nations Atomic 

2 Department of State Bulletin (United States), 
Vol. XIII, No.334, November 18, 1945, P. 782. 

3 Ibid., Vol XIII, No.340, December 30, 1945, p. 
1032. 
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Energy Commission.1'' According to the resolution, the 

Commission was to consist of one representative from each 

of the States permanently represented on the Security 

Council, and Canada, whether a Security Council Member or 

not. The Commission was to submit Its reports and 

recommendations to the Security Council. Its terms of 

reference required it to make specific proposals: 

i) for extending between all nations the exchange 

of basic scientific information for peaceful ends; 

ii) for control of atomic energy to the extent 

necessary to ensure its use only for peaceful purposes; 

ill) for the elimination from national armaments of 

atomic weapons and of all major weapons adaptable to mass 

destruction; 

iv) for effective safeguards by way of inspection and 

other means to protect complying States against the hazards 

of violations and evasions. 

At the first meeting of the Atomic Energy Commission-, 

the representative of the United States presented a plan 

for the establishment of an international atomic develop­

ment authority entrusted with all phases of the development 

and use of atomic energy. Under this plancthe authority 

4 U.N.,General Assembly, 1st Session, Official 
Records, Plenary Meetings, 1946, 17th Meeting. 

5 U.N.,Atomic Energy Commission, Official Records, 
lat Meeting (June 14. 1946). 
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would conduct continuous surveys of world supplies of 

uranium and thorium and would control all atomic raw mater­

ials. It would control and operate all the plants producing 

fissionable products from uranium and thorium and all plants 

working with these materials in any significant quantity. 

It would possess the exclusive right to conduct research in 

the field of atomic explosives. Atomic research for peace­

ful purposes would be open only to nations under licence 

of the Authority which would provide them with denatured 

materials not suitable for weapons. Dangerous activities 

of the Authority and its stockpiles would be decentralized 

and strategically distributed so that no one area could 

have at its disposal overwhelming sources of power. All 

nations would grant the freedom of inspection on a continu­

ing basis, Including surveys by airplane, without notice to 

the area inspected, to the extent deemed necessary by the 

Authority. The representative of the United States urged 

that "there must be no veto to protect those who violate 

their solemn agreements not to develop or use atomic energy 

for destructive purposes". On the other hand, the Authority 

must have all the power necessary to take prompt and 

effective action to insure that there will be a swift 

punishment of violation of the atomic agreement. 
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During t h e fo l l owing d i s c u s s i o n s on the American 

p l a n , t h e r e p r e s e n t a t i v e of t h e U.S.S.R. found i t d i f f i c u l t 

t o r e c o n c i l e t h e proposed powers of t h e Au thor i ty w i t h the 

p r i n c i p l e s of sove re ign ty of S t a t e s , p rov ided in t h e Char t e r . 

He surmised t h a t t h e r e p r e s e n t a t i v e s of t h e United S t a t e s 

were aware of t h e d i f f i c u l t y , s ince t hey recommended t h a t , 

by agreement , a l l m a t t e r s of c o n t r o l should be c o n s i d e r e d 

of i n t e r n a t i o n a l , not n a t i o n a l , importance and s u b j e c t t o 

i n t e r n a t i o n a l , no t n a t i o n a l , j u r i s d i c t i o n . Such an a g r e e ­

ment . in h i s v iew, would r e n d e r i n a p p l i c a b l e pa ragraph 7 of 

A r t i c l e 2 of t h e Char t e r , through no a c t u a l amendment of t h e 

C h a r t e r was p roposed . He s t r e s s e d t h e importance a t t a c h e d 

t o sa feguard ing t h e sove re ign ty of S t a t e s a t t he San 

F r a n c i s c o Conference and main ta ined t h a t such s o v e r e i g n t y 

was b a s i c to t h e United N a t i o n s . Any v i o l a t i o n of t h i s 

p r i n c i p l e would have f a r - r e a c h i n g , n e g a t i v e consequences on 

t h e United N a t i o n s ' a c t i v i t i e s , and pe rhaps even f o r i t s 

ve ry e x i s t e n c e . Fur thermore , he made c l e a r t h a t t h e Govern­

ment of the U.S.S.R. took t h e d e f i n i t e p o s i t i o n t h a t i t was 

wrong t o a t t empt t o undermine the f u n c t i o n s , powers and 

a u t h o r i t y of t h e Secu r i t y Council i n connec t ion w i t h the 

c o n t r o l of a tomic energy. He s t r e s s e d t h a t t he S e c u r i t y 

Counc i l was t h e a p p r o p r i a t e body to c a r r y out a l l d e c i s i o n s 

r e l a t i n g t o t h e c o n t r o l of atomic energy , because i t was 
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charged under the Charter with the main responsibility for 

the maintenance of international peace and security. Thus, 

the Charter conferred upon the Security Council full power 

to control atomic energy, as it was a problem relating to 

peace and security. The establishment of any kind of 

authority exercising the same functions as those assigned 

to the Security Council would result in a dualism harmful 

to the whole system of the United Nations. With regard 

to the importance of inspection as a means of control of 

atomic energy, stressed in the American plan, he said that 

it had been exaggerated, that inspection could not guaran­

tee peace and security between the nations, and that 

inspection would violate the principle of State sovereignty. 
6 

On June 19, 19^6, the representative of the U.S.S.R, 

presented a plan according to which the first measure to 

be adopted should be the conclusion of an international 

agreement to prohibit the production and use of weapons 

based on the use of atomic energy- Within three months 

from the day of the entry into force of the agreement all 

stocks of atomic weapons should be destroyed. Violation 

of the agreement should be severely punished under the 

U.N. Atomic Energy Commission, Official Records 
No.2, 2nd Meeting. 
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domestic legislation of the contracting parties. The 

agreement should be of Indefinite duration, coming in 

force after approval by the Security Council and ratifica­

tion by one half of the signatory States, including the 

Council's permament members. All States, whether Members 

of the United Nations or not, should be obliged to fulfil 

all provisions of the agreement. 

Thus, the U.S.S.R. suggested the immediate out­

lawing and destruction of atomic weapons whether the con­

trol system were established or not. In comparison with 

the United States plan, the U.SS.R. plan placed far more 

stress on national control over the production of atomic 

energy and national enforcement of the outlaw agreement. 

These two sets of proposals reflect fundamental points of 

disagreement which have deadlocked all the negotiations 

in or outside the United Nations. The majority of States 

represented on the Commission insisted that a foolproof 

control system be established before the United States 

should give up its advantage in the field of nuclear 

weapons. The U.S.S.R. proposed the establishment of an 

International Control Commission with only prescribed 

supervisory powers instead of complete control and 

management of the production of atomic energy. In the 

view of the majority this commission would never provide 
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the requisite security. On the other hand, the U.S.S.R. 

regarded the American plan, supported by the majority, as 

a capitalist plot seeking to dominate the U.S.S.R. by means 

of an international monopoly which would be in fact control­

led by the United States. In the view of the U.S.S.R., the 

seizure of atomic production facilities, the investigations 

of industrial installations and the unrestricted surveillance 

from the air would be violation of the rights of sovereign 

States. The U.S.S.R. proposed only "periodic" and "limited" 

Inspection while the United States called for unlimited 

authority and right of access for inspection purposes. 

The United States plan, in fact, sought to entrust 

the Atomic Development Authority with such power and 

authority that it would have been a kind of world govern­

ment of the whole field of nuclear development. In the 

view of the United States the abolition of the right to veto 

was essential to security. Except for the communist States, 

all other States were prepared to yield their sovereignty 

to the extent implied in the United States plan. 

After various delegations had expressed their views 

on the two proposals, it was decided to establish various 

working committees to consider political, scientific and 

technical aspects of the two proposals. 
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On November 13, 1946, the Atomic Energy Commission 

decided by a vote of 10 to 0, the U.S.S.R. and Poland ab­

s t a i n i n g , to submit to the Security Council before December 
7 

31 a report on i t s work, i t s f indings and recommendations. 

While t h i s r epor t was being prepared, the General Assembly 
8 

on December 14 approved unanimously a reso lu t ion on the 

p r i n c i p l e s governing the general r egu la t ion and reduction 

of armaments, and among o ther th ings , urged the expeditious 

fulf i lment by the Atomic Energy Commission of i t s terms of 

re fe rence . I t also recommended tha t the Security Council 

expedite considerat ion of the repor t s which the Atomic 

Energy Commission would make to the Securi ty Council; tha t 

i t f a c i l i t a t e the work of the Commission; and a l so tha t the 

Securi ty Council expedite considerat ion of a draf t conven­

t i o n or conventions for the creat ion of an i n t e rna t i ona l 

system of con t ro l and inspect ion , these conventions to 

include the proh ib i t ion of atomic and a l l other major 

weapons adaptable to mass des t ruc t ion and the con t ro l of 

atomic energy to the extent necessary to ensure i t s use 

only for peaceful purposes. 

7 U.N.Atomic Energy Commission. Off ic ia l Records, 
No.6 Sixth Meeting. 

8 U.N. Resolutions Adopted by the General Assembly 
from 23 October to 15 December 1946, pp.65-67-
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At the Atomic Energy Commission's seventh meeting 

on December 5, 19^6, the representative of the United States 

offered a resolution on the principles to be included in the 

findings and recommendations of the report of Commission to 

the Security Council. These proposals were based on the 

prospective establishment of an International Atomic Devel­

opment Authority as suggested In the first United States 

proposals. On December 20 the Commission resolved that the 

principles on which the United States resolution was based 

should be incorporated in the report and should not neces­

sarily follow the exact text of the United States resolution, 

in order to conform to the wording of the relevant parts of 

the text of the General Assembly resolution of December 14. 

The United States resolution, in an amended form, was 

adopted by the Commission by a vote of 10 to 0. Poland 

abstained from voting and the representative of the U.S.S.R. 

did not participate because he was not "in a position to 

participate in the taking of any decisions relating to the 

substance of the United States proposals"-

On December 31 the Commission submitted to the 
9 

Security Council tis first report. on the scientific and 

9 U.N. Atomic Energy Commission First Year's Official 
Records, Special Supplement, Report to the Security Council 
(19^6). 
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technical aspects of the problem, the Commission reported 

that it was feasible to extend among all nations the 

exchange of basic scientific information on atomic energy 

for peaceful ends; to control atomic energy to the extent 

necessary to ensure its use only for peaceful purposes; 

to accomplish the elimination from national armaments of 

atomic weapons; and to provide effective safeguards by way 

of inspection to protect complying States against the 

hazards of violations and evasions. The Commission recom­

mended the creation of a strong and comprehensive inter­

national system of control and inspection by a treaty or 

convention in which all Members of the United Nations would 

participate. This convention should establish an inter­

national authority possessing power and authority necessary 

for the prompt and effective discharge of its duties under 

the convention. It was also stated that the convention 

should provide that the rule of unanimity of the permanent 

members which governed all substantive decisions of the, 

Security Council should have no relation to the work of the 

authority.. 

The Security Council considered the Commission's 

report during February and March, 1947. On March 10 the 
10 

Security Council adopted unanimously a resolution which, 

10 U.N., Security Council, Official Records, 2nd 
Year, No.24, 117th Meeting, p.512. 
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among other things, urged the Commission to continue its 

enquiry into all phases of the problem of the international 

control of atomic energy and to prepare and submit to the 

Seourity Council a draft treaty or treaties or convention 

or conventions incorporating its ultimate proposals. 

The veto question in relation to the operation of 

an international control agency for atomic energy was 

discussed at the Commission on June 19, 1947. Then the 

representative of the USSR stated that the so-called veto 

should not apply to the day-to-day operations of a control 

commission. But pubishments for serious violations should, 

however, always be subject to decisions of the Security 

Council. He stressed that the rule of unanimity was a basic 

principle of the United Nations Charter and that the USSR 

could never agree to the violation of such a principle. The 

representative of Australia maintained that any control 

agency should not be in any way subject to the veto and 

argued that the Charter of the United Nations provided for 

the sovereign equality of all nations, whl_e the rule of 

unanimity was not a principle of the United Nations but 

applied only to one organ, the Security Council. 

During 19^7 and 1948, several delegations made 

efforts to secure clarification of the USSR proposals in 

regard to such matters as inspection and management. The 
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replies of the USSR were considered unsatisfactory by the 

majority of the States. Consequently, the United Kingdom, 

Canada, China and France prepared a Joint report analyzing 

the USSR proposals11. The report concluded that: 

•The Soviet Union proposals are not an acceptable 
basis for the international control of atomic energy-
The United Nations Atomio Energy Commission cannot 
endorse any scheme which would not prevent the 
diversion of atomic material, which provides no 
effective means for the detection of clandestine 
activities and which has no provision for prompt 
and effective enforcement action. The Soviet 
Union Government has not only proposed a scheme 
that is fundamentally inadequate for the control 
of atomic energy, but at the same time has made 
the overriding stipulation that they will not agree 
to establish even such a feeble scheme of control 
until all atomic weapons have been prohibited and 
destroyed. It is completely unrealistic to expect 
any nation to renounce atomic weapons without any 
assurance that all nations will be prevented from 
producing them." 

In the third report of the Atomic Energy Commission 

to the Security Council, the Commission reported that it 

had reached an impasse and could not prepare a draft treaty 

incorporating its ultimate proposals as urged by the 

Security Council resolution of March 10, 1947. The 

Commission explained the reasons for its failure thus: 

"The difficulties which confront the Commission 
were first evidenced when the plan under considera­
tion by most of the Governments, members of the 
Commission, was rejected by the Soviet Union "either 

11 AEC/C.l/76 (29 March, 1948) 

12 AEC/31/Rev.l. 
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as a whole or in its separate parts' on the ground 
that such a plan constituted an unwarranted Infringe­
ment of national sovereignty. For Its part, the 
Soviet Union insisted that a convention outlawing 
atomic weapons and providing for the destruction of 
existing weapons must precede any control agreement. 
The majority of the Commission considered that such 
a convention, without safeguards, would offer no 
protection against non-compliance." 

The Commission reported that it had been unable 

to secure the agreement of the USSR to even those elements 

of effective control which are considered essential from 

a technical point of view. The Commission concluded that 

no useful purpose could be served by continuing negotiations 

at the Commission and recommended that negotiations in the 

Atomic Energy Commission be suspended until such time that 

there existed a basis for agreement on the international 

control of atomic energy. 

The General Assembly, however, rejected the 

proposal to suspend the work of the Commission. On 

November 4, 1948,^ the General Assembly resolution 

requested the Atomic Energy Commission to continue the 

search for agreements, approved the majority plan as 

constituting the necessary basis for establishing an 

effective system of international control of atomic 

energy and expressed deep concern at the impasse which 

13 General Assembly Resolution A/690. 
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had been reached in the work of the Commission. 

In 1949, the USSR exploded its first atomic device. 

The development of hydrogen or fusion bombs was imminent 

and an atomic arms race was under way in spite of the 

General Assembly resolutions and the forced resumption of 

the Atomic Energy Commission's work which was quite 

frustrating and fruitless. In 1950, the USSR refused to 

participate in any United Nations meetings with the 

Nationalist Delegation of China. Consequently, negotiations 

were suspended at the Atomic Energy Commission. 

A summary of the role which National Sovereignty 

played in the discussions on the international control 

of atomic energy will be given in the conclusion of this 

chapter. 

(b) Regulation of Conventional Armaments 

The provisions of the Charter of the United Nations 

with respect to disarmament are considerably weaker than 

the provisions of the Covenant of the League of Nations. 

It is quite clear that the framers of the Charter did not 

intend that disarmament should take as important a place 

in the system of the United Nations as it did in the League 

system. The Charter, however, recognizes the importance 

of the international regulation of armaments as an element 

in an effective international system for the maintenance 
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of peace and security. Thus the Charter expressly grants 

to the General Assembly under Article 11 the power to 

consider "the principles governing disarmament and the 

regulation of armaments" and to make recommendations with 

respect to such principles, while the Security Council 

alone is responsible under Article 26 "for formulating.... 

plans to be submitted to the Members of the United Nations 

for the establishment of a system for the regulation of 

armaments". The competence of the General Assembly is 

confined to the formulation of general principles, while 

that of the Security Council Is directed towards the 

formulation of specific plans. It also should be noted 

that the General Assembly may under Article 11 make 

recommendations whether or not the Security Council is 

dealing with the same subject matter. 

In October 1946, the representative of the USSR 

introduced a resolution in the General Assembly which 

favored a general reduction of armaments. As a result of 

the initiative on the part of the USSR, the whole question 

of the International regulation of armaments, including 

atomic and other weapons of mass destruction, was 

considered in the General Assembly from October to 

December 19^6. The USSR apparently hoped to shift the 

focus of discussion from the United States proposals on 
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atomic energy to the general reduction of armaments, in a 

discussion in which she would find better opportunity for 

propaganda. In the view of the United States, the United 

States plan for international control of atomic energy 

might be weakened if all armaments were considered together. 

Therefore, the United States advance a counterproposal 

which was accepted by the USSR. On the initiative of the 

USSR, the General Assembly on December 14, 1946, adopted 

unanimously a resolution on the principles governing the 

general regulation and reduction of armaments. This 

resolution recommended that the Security Council formulate 

the practical measures which are essential to provide for 

the general regulation and reduction of armaments and armed 

forces and to assure that such regulation and reduction 

of armaments and armed forces will be generally observed 

by all participants. 

On February 13, 194,71\ the Security Council 

resolved to establish a Commission for Conventional 

Armaments to prepare a plan of work for the Council's 

approval and to formulate proposals for carrying out the 

General Assembly's resolution of December 14, 1946. The 

Commission, consisting of representatives of the members 

14 U,N., Security Council, Official Records, 2nd. 
Year, No. 13, 19^7. 
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of the Security Council, held its first meeting on March 24, 

1947 and adopted a plan of work on the 18th of June. 

This plan of work!5, approved by the Security 

Council on July 8, 1947, provided, mong other things, that 

the Commission should "consider and make recommendations 

to the Security Council concerning armaments and armed 

forces which fall within the Jurisdiction of the Commission 

for Conventional Armaments". On August 20, 1947, the 

representative of the United States opened the substantive 

discussion of the plan of work by proposing a resolution16 

which defined weapons of mass destruction, in order to 

determine the jurisdiction of the Commission. In the course 

of the Committee's discussion the United States' resolu­

tion was slightly revised. In the final form it read as 

follows: 

"The Working Committee (of the Commission for 
Conventional Armaments) resolves to advise the 
Security Council 

"(1) that it considers that all armaments and 
armed forces, except atomic weapons and weapons 
of mass destruction, fall within its Jurisdiction 
and that weapons of mass destruction should be 
defined to include atomic explosive weapons, 
radioactive material weapons, lethal chemical 
and biological weapons, and any weapons developed 
in the future which have characteristics comparable 

15 U.N. Doc. S/387 

16 S/C.3/SC.3/8. 
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"in destructive effeot to those of the atomic bomb 
or other weapons mentioned above; 

"(2) that it proposes to proceed with its work 
on the basis of the above definition!?." 

The representative of the USSR opposed this 

proposal on the ground that it involved a separation of the 

general problem of the regulation and reduction of armaments 

into a problem concerning atomic weapons and other weapons 

of mass destruction and a problem concerning so-called 

conventional armaments. He held that this separation was 

artificial and would divert the Commission from the 

preparation of proposals for practical measures for the 

general regulation and reudction of armaments and armed 

forces. Furthermore, he held that measures for the 

regulation and reduction of armaments and armed forces 

required not only the reduction of conventional armaments, 

but also the prohibition of the use of atomic weapons 

and the destruction of existing stocks of atomic weapons. 

On August 17, 1947, the Commission agreed on the 

following principles for regulating arras, by vote of 9 to 2, 

the USSR and the Ukrainian SSR opposed: (l) A system to 

regulate and reduce armaments can only be put into effect 

in an atmosphere of international confidence and security 

17 S/C.3/SC.3/7/Rev.l. 
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(2) Suoh confidence and security required the establishment 

of armed forces under Article 43 of the Charter and the 

establishment of international control of atomic energy. 

(3) The conclusion of peace treaties with Germany and 

Japan as conditions of international peace and security 

will not be fully established until measures have been 

agreed upon which will prevent these States from under­

taking aggresive action in the future. (4) Reduction of 

armaments and armed forces to the levels required by 

articles 43 and 51 (self-defence) of the Charter. (5) A 

system for the regulation and reduction of armaments and 

armed forces must include an adequate system of safeguards, 

which by including an agreed system 6f international 

supervision will ensure the observance of the provisions 

of the treaty by all parties thereto. 

The USSR opposed these principles on the ground 

that they amount to a refusal to implement the General 

Assembly's resolution of December 14, 1946. In the view of 

the representative of the USSR, that resolution required 

the Commission to formulate promptly practical measures 

for the regulation and reduction of armaments and armed 

forces. Furthermore, it contained no conditions or 

prerequisites, such as the conclusion of agreements under 

Article 43 of the Charter, for the formulation or imple-
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mentation of such practical measures. The representative 

of the USSR argued that the establishment of international 

confidence and security was dependant on the speedy for­

mulation and implementation of practical measures for the 

regulation and reduction of armaments and armed forces, 

including the prohibition of the manufacture of atomic 

weapons and other weapons of mass destruction. 

Negotiations carried on during 1947 and 1948 in the 

Commission for Conventional Armaments did not bring any 

results. The next significant move was made in the General 

Assembly by the USSR in September 1948. The representative 

of the USSR introduced a draft resolutionlS which recom­

mended, among other things, that, as a first step in the 

reduction of armaments and armed forces, the permanent 

members of the Security Council should reduce by one-third 

during one year all existing land, naval and air forces, 

that atomic weapons should be prohibited and that an 

International control body should be established within 

the framework of the Security Council for the supervision 

of and control over the Implementation of the measures 

for the reduction of armaments and armed forces, and for 

the prohibition of atomic weapons. This means that the 

18 A/658. 
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USSR was willing to establish an international control 

body within the framework of the Security Council because 

she then could, as a permanent member of the Security 

Council, block any action of the control body through the 

Council itself!9. •This constitutes an adherence to the 

doctrine of National Sovereignty. The General Assembly 

referred this draft resolution to the First Committee 

(the Assembly's First Committee for political and security 

questions including regulation of armaments) for considera­

tion. When the draft resolution was under consideration 

in the Committee, the representative of the USSR submitted 

an amendment which provided that full official data on the 

state of the armaments and armed forces of the permanent 

members of the Security Council must be submitted to the 

international control body proposed in the draft resolation, 

During lengthy discussion, representatives of the 

West pointed out that the USSR draft resolution did not 

take into account the inherent technical difficulties of 

the problem of disarmament and completely disregarded 

both the political aspects of the problem and the necessity 

for effective control, that the atmosphere of international 

confidence, a prerequisite of armaments reduction, would 

19 See Chapter 2 (d) The Right of Veto. 
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not be established until the USSR ceased to threaten the 

world with Communist aggression, and that the USSR proposals, 

because of their misleading nature, could only facilitate 

a war of aggression. The USSR draft resolution was rejected 

by a vote of 6 in favour, 35 against, with 7 abstentions. 

On November 18 and 19, 19^8, the General Assembly 

considered the report of the First Committee20 and a 

USSR draft resolution2! similar to the one rejected by the 

First Committee. The representative of the Philippines 

observed at the 161st plenary meeting on November 18 that 

the USSR draft resolution did not take into account the 

absolute necessity of honest and genuine disarmament. He 

also pointed out that the inequality between the armed 

forces of the permanent members of the Security Council 

was so great that while the USSR could reduce its forces 

by one-third and still maintain its aggresive capacity, If 

the other powers made a similar reduction their defence 

forceB would be brought well below the level needed for 

security. In his view, the character of the USSR and its 

policy made an effective system of control and verification 

necessary before any effective reduction of armaments 

could begin. 

20 U.N. Doc. A722. 

21 U.N. Doc. A/723 
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The representative of Yugoslavia stated that the 

implementation of the USSR draft resolution would be 

"tantamount" to the creation of a solid basis for inter­

national collaboration and confidence. 

A different view of the USSR draft resolution was 

taken by the representative of the United States who 

contended as follows22: 

"There were some nations which, in the name of 
sovereignty, refused to accept international 
controls. They contended that national promises 
and national reports ought to be an acceptable 
substitute for international control and inter­
national verification. The fact was that such 
promises and unverified reports would not serve 
to allay suspicion. History has too often proved 
their unreliability. Perhaps governments would 
no longer be deceitful or unreliable, but the 
lessons of history were too recent and too bitter 
to be disregarded at the present time. Rightly or 
wrongly, suspicion and fear would persist unless 
there were effective international controls and 
any nation that refused to do what was necessary 
to allay fear and suspicion, was itself a 
contributor to the conditions that led to war." 

The USSR draft resolution was rejected by a vote 

of 6 in favor, 39 against, with 6 abstentions. 

Instead the General Assembly adopted on November 19, 

1948, the draft resolution recommended by the First 

Committee23, by a vote of 43 to 6 with one abstention. The 

22 162nd plenary meeting, p. 524 

23 A/722 
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General Assembly considered, inter alia, that no agreement 

is attainable on any proposal for the reduction of conven­

tional armaments and armed forces so long as each State 

lacks exaot and authentic information concerning the 

conventional armaments and armed forces of other States 

and so long as no organ of control has been established. 

It recommended the Security Council to pursue the study 

of the regulation and reduction of conventional armaments 

and armed forces through the agency of the Commission for 

Conventional Armaments, 

Before this resolution was put to the vote, the 

representative of the USSR attacked its phraseology and 

insisted again that the problem of prohibition of atomic 

weapons and the reudction of conventional armaments and 

armed forces should be considered and solved simultaneously 

as an organic entity. Throughout the negotiations carried 

on in the Commission for Conventional Armaments in 1948 and 

1949, the USSR kept insisting on this point. 

On December 5, 1949, the General Assembly approved2^ 

the proposals2^ formulated by the Commission for Convention­

al Armaments for the submission by the member States of 

full information on their conventional armaments and armed 

24 G.A.Resolutlon 300 (IV). 

25 S/1372 
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forces, and considered that the early submission of this 

Information would constitute an essential step towards a 

substantial reduotion of conventional armaments and armed 

forces. During the Assembly's discussion the representative 

of the USSR recalled26 that the resolution 41 (1) of 

December 14, 1946, had been adopted by the United Nations 

at the initiative of the USSR, "despite the active 

opposition of the aggresive elements of the Anglo-American 

block". He held that the reduction of armaments could not 

be effective unless it was accompanied by the prohibition 

of atomic weapons and charged that the United States and 

the United Kingdom had refused to reduce armaments and 

were extending a system of strategic bases and military 

alliances which, according to him, had been created solely 

in order to further the aggresive plans of the United 

States and the United Kingdom for world domination, "to 

transform the other countries into colonies of the United 

States and to deprive States of their sovereignty and make 

them slaves of American monopoly oapltal". The United 

Kingdom and several other Western powers replied that 

armaments could not be reduced until an international 

control of armaments was achieved. 

26 268th Meeting, pp. 5H-522. 
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In April 1950, the USSR withdrew its representative 

from the Commission for Conventional Armaments on the 

grounds that it refused to recognize the right of the 

National Government to represent China on the Commission, 

i.e. on the ground that the National Government did not 

possess sovereign power over China. The work of the 

Commission was for all practical purposes at an end. 

Moreover, a complete deadlock between the Western powers 

and the USSR had developed during the discussions in-varloui! 

Organs of the United Nations. It was obvious that efforts 

to reach an agreement on the regulation and reduction of 

national armaments and armed forces within the framework 

of the General Assembly's resolution of December 14, 19*6, 

had completely failed. The effect of National Sovereignty 

upon the negotiations on the regulation of conventional 

armaments will be discussed in the conclusion of this 

chapter. 

(c) The United Nations' Armed Force under Article 43 of 

the Charter. 

Under Article 39 of the Charter, the Security 

Council is entrusted with the duty to "determine the 

existence of any threat to the peace, breach of the peace, 

or act of aggression", and in such a case to take action 
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to "maintain or restore international peace and security". 

To this end, the Security Council may take "provisional 

measures" of an unspecified character (Article 40), order 

economic and political sanctions (Article 41) and, if it 

deems it necessary, "take such action by air, sea or land 

forces as may be necessary to maintain or restore inter­

national peace and security" (Article 42), In order to 

provide the Security Council with armed forces for 

carrying out the military sanctions, the member States 

were required under Article 43 to earmark elements of their 

armed forces and other "assistance and facilities" for use 

upon the call of the Security Council. Article 43 reads 

as follows: 

"1. All members of the United Nations, in order 
to contribute to the maintainance of international 
peace and security, undertake to make available to 
the Security Council, on its call and in accordance 
with a special agreement or agreements, armed forces, 
assistance and facilities, including rights of 
passage, necessary for the purpose of maintaining 
international peace and security. 

2. Such agreement or agreements shall govern 
the numbers and types of forces, their degree of 
readiness and general location, and the nature of 
the facilities and assistance to be provided. 

3, The agreement or agreements shall be 
negotiated as soon as possible on the initiative 
of the Security Council. They shall be ooncluded 
between the Security Council and Members or 
between the Security Council and groups of Members 
and shall be subject to ratification by the 
signatory States in accordance with their 
respective constitutional processes." 
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The armed forces under Article 43 were not intended 

to be international forces or the United Nations' forces. 

The framers of the Charter had three broad alternatives in 

making available armed forces for the Security Council: 

(l) to establish a permanent armed force of an international 

character, over national armed forces or even replacing 

them; (2) to establish a system of national contingents 

placed under international direction for specific pusposes; 

or (3) to provide for co-operative action by national 

forces under overall international direction, but with 

national strategic and tactical command left intact. At 

the time of the drafting of the Charter, the first alter­

native was found unacceptable because It was considered 

to Involve too great an infringement upon national 

sovereignty. The system under Article 43 is substantially 

that of the second alternative. Thus, under the Charter, 

the members of the United Nations are to make available 

to the Security Council specific national contingents of 

armed forces by special agreements between the members or 

groups of members and the Security Council. It was 

intended that the number, types, degree of readiness and 

general location of these armed forces as well as the 

nature of facilities and assistance to be provided to the 

Security Council would be specified by the agreement or 
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agreements. The stipulation that each agreement must be 

ratified "by the signatory states in accordance with their 

constitutional precesses" illustrates a case In which 

national sovereignty is respected, safeguarded and even 

nurtured under the Charter. 

Article 47 of the Charter provides for the 

establishment of a Military Staff Committee to advise and 

assist the Security Council on all matters relating to the 

Council's requirements for the maintenance of international 

peace and security. The Military Staff Committee consists 

of the Chiefs of Staff or their representatives of China, 

France, the United Kingdom, the United States and the USSR 

- the five permanent members of the Security Council. Here 

again It appears how well the national sovereignty of the 

permanent members of the Security Council Is protected by 

the Charter provisions. 

On January 25, 1946, the Security Council requested 

the permanent members to initiate Military Staff Committee 

regotiations27. On February 3» 19^6, the Committee was 

established and on February 16 the Security Council 

directed it to examine from the military point of view 

the provisions of Article 43 of the Charter. The Committee 

27 U.N., Security Council, 1st Year, 1st Series, 
Supplement No. 1; Annex l,a, section 3. 
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decided that it should first formulate recommendations to 

the Security Council on the basic principles that should 

govern the organization of the armed forces which would be 

made available to the Council under Article 43. The 

General Assembly, realizing that the ground principles 

governing the regulation and reduction of armaments and 

armed forces was closely related to the organization of 

collective security, recommended in its resolution of 

December 14, 1946 2® that the Security Council accelerate 

the placing at its disposal the armed forces under 

Article 43 of the Charter. 

On April 30, 1947, after more than a year of study, 

the Military Staff Committee submitted to the Security 

Council its report29 on the general principles governing 

the organization of the armed forces to be made available 

to the Security Council by member States of the United 

Nations. This report took the form of a series of 41 

articles governing the principles for arming the United 

Nations. Out of these 41 articles, unanimous agreement 

had been reached on only twenty-five and these were 

propositions explicitly stated in the Charter. The 

28 U.N. Doc, Resolution 41 (l) 

29 U.N., Doc. 8/336 
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disagreements were on matters of vital importance that had 

to be solved before ant agreements could be concluded 

under the Charter. 

The Military Staff Committee agreed that armed 

forces should be composed of units of national armed 

forces and that the national character of the forces was 

to be retained in such matters as regulations and 

discipline. It was also agreed that the armed forces 

should be limited to a strength sufficient to enable the 

Security Council "to take prompt action in any part of 

the world for the maintenance or restoration of inter­

national peace and security"30t that all members of the 

United Nations should have the opportunity to place armed 

forces at the disposal of the Security Council, that the 

permanent members should contribute "initially" the major 

portion of the force's" "In order to facilitate the early 

establishment of the armed forces" 31 and that as con­

tributions of other Member States become available they 

would be added to the force already contributed. 

With respect to the specific forces which the 

permanent members themselves were to provide there was 

a basic disagreement between the USSR and the other 

permanent members. The USSR insisted that the permanent 

30 Ar t i c l e 6 
31 Ar t i c l e 10 
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members should make available their armed forces on "the 

principle of equality" regarding both the overall strength 

and the composition of these forces. Here the USSR adhered 

to the principle of "sovereign equality" of States32. Was 

this adherence to the principle adverse to the self-

interest of the USSR, or did it serve her needs? The 

delegations of China, France, the United Kingdom and the 

United States maintained that the contributions of 

permanent members should be "comparable", and that "in view 

of the difference in size and composition of national 

forces of each permanent Member and in order to further 

the ability of the Security Council to constitute balanced 

and effective combat forces for operation, these contri­

butions may differ widely as to the strength of the 

separate components, land, sea and air".33 

Nor was the Committee able to agree on the general 

location of armed forces made available to the Security 

Council. The United Kingdom, the United States and China 

held that these forces should be garrisoned at the 

discretion of Member Nations in any territories or waters 

to which they have "legal right of access". France 

32 See Chapter 2,(b) Purposes of the United Nations 

33 Article 11. 
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wanted the Committee to make even more specific recom­

mendations which would explicitly permit garrlsonlng 

of these forces within national territory and territorial 

waters. The USSR held that the proposals of the other 

permanent members to permit the stationing of these armed 

forces in any territories or waters to which they have the 

legal right of access could not be Justified by the 

interests of maintenance of peace and development of 

friendly relations among nations. The presence of foreign 

troops on the territories of other member States would 

only give rise to a feeling of anxiety among member states 

"for their national Independance". Therefore, the USSR 

held that these forces should be garrisoned in their own 

territories or territorial waters. 

The report of the Military Staff Committee was 

considered by the Security Council between June 4 and July 

15, 1947. The different viewpoints expressed in the report 

were maintained during the discussions in the Security 

Council. The opinions of France, the United Kingdom and 

China on the strength and nature of armed forces to be 

made available to the Security Council were closer to those 

of the USSR than to those of the United States. The United 

States held that the United Nations needs in order to 

enforce peace in all parts of the world a "mobile force 
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able to strike quickly at long range and to bring to bear, 

upon any given point In the world where trouble may occur, 

the maximum armed force in the minimum time".3^ The 

quantitative estimates of the United States were far in 

excess of those made by the other permanent members. For 

example, the United States recommended air force contingents 

three times the size of those recommended by other permanent 

members35. The representative of the USSR maintained that 

since Germany and Japan had been defeated and placed under 

the control of the Allies there was no necessity in 

general for the United Nations to maintain excessively 

numerous armed forces. He pointed out the General 

Assembly's resolution on the general reduction of armaments 

and armed forces and argued that it would be impossible to 

Justify a situation whereby simultaneously with the 

consideration of measures for the implementation of this 

resolution, members of the United Nations would maintain 

"inflated armed forces" and would "moreover legalize the 

maintenance of such forces by concluding agreements with 

the Security Council."36 

34 U.N., Security Council. Official Records, 2nd 
Year, 138th Meeting (June 4, 1 9 W , p. 956 

35 U.N.,Doc. S/39^ (June 30, 19^7). 

36 U.N., Security Council, Official Records, 139th 
Meeting (June 6, 19^7) p. 968. 
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The composition of the armed forces to be made 

available to the Security Council was another basic issue 

on which the permanent members could not reach an agreement. 

The United States insisted that the contributions of 

permanent members should be "comparable" in order to have 

a force of the mobility and striking power which was 

required in the view of the United States for the main­

tenance of peace and security in any part of the world. 

Therefore it was necessary that each member should con­

tribute such elements as it was best able to contribute. 

This general principle was accepted by other members of 

the Security Council, except the U.S.S.R. and Poland. 

The representative of the U.S.S.R. maintained that the 

principle of equality proposed by the U.S.S.R. was based 

on the provisions of the Charter under which the five 

permanent members have been placed in an equal position 

in the Security Council. Thus, the principle of equality 

does not permit any preferential position for any one of 

the permanent members in the contribution of armed forces 

by them. On the other hand, the principle of comparable 

contributions, permitting some of the permanent members to 

furnish the major portion armed forces chiefly in the form 

of air forces; others in the form of naval forces, etc., 

would lead to a situation in which some members would 
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enjoy "a predominant position as compared to others".37 

Thus the U.S.S.R. was using the Charter provisions to safe­

guard her position as an equal to the other permanent mem­

bers of the Council. 

With regard to the provision of Article 43 that 

members should make available to the Security Council 

"assistance and facilities, including rights of passage", 

the U.S.S R. insisted on an interpretation that would ex­

clude the provision of bases. The representative of the 
38 

U.S.S.R. contended that the posing of the question of 

bases was irrelevant since this question was not mentioned 

in the Charter, and argued that the demand for bases was 

Inconsistent with the principles of the United Nations. 

According to him, the acceptance of the proposal on bases 

would be utilized by some states as a means of exerting 

political pressure on other states which provided such bases 

and that it would affect "the sovereignty of nations". 

With regard to the principle governing withdrawal 

of the forces, once their mission had been completed, France, 

. 37 U.N. Security Council, Official Records, 2nd Year, 
139th Meeting, p.968. 

38 Ibid, p.970 
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the United Kingdom, the United States and China were of the 

opinion that, after the armed foroes made available to the 

Security Council had crompleted their mission, they should 

be withdrawn "as soon as possible" in accordance with the 

provisions of the agreements governing the location of the 
39 

forces. The USSR objected, demanding that armed forces 

should be withdrawn within a time limit of thirty to ninety 

days. The representative of the USSR stated the position 

of his Government thus : 

"The general formula providing for the withdrawal 
of armed forces 'as soon as possible' is absolutely in­
sufficient. It does not oblige the armed forces to 
leave the territories of other States when their pre­
sence is no longer necessary and when it is not called 
for in the Interest of the maintenance of peace. This 
formula, if accepted, would be used as a pretext for 
the continuous presence of foreign troops in territories 
of other States, which is inadmissible from the point of 
view of the basic purposes of our Organization." 

"The adoption of this proposal would affect the 
sovereignty of some States Members of the United Nations 
as well. This would be beneficial, not to the 
Organization as a whole, but only to certain great 
Powers contributing armed forces. It is clear that, 
under such conditions, the Interests of small nations 
especially may be affected." 

There the USSR is championing the cause of National 

Sovereignty. 

Discussion in the Security Council did not lead to 

general agreements on the principles governing the con-

39 Ibid, p.970 
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elusion of agreements on the armed forces under Article 43. 

As a result it was impossible for the Military Staff 

Committee to establish the levels of strength of the 

national contingents to be made available to the Security 

Council. Although the Committee has continued the formal­

ity of periodic meetings, it has had no progress to report. 

This failure to reach decisions necessary to the implementa­

tion of Article 43 was primarily due to a political impasse 

which terminated serious negotiations in the Military Staff 

Committee and the Security Council by 1948. Already on 

June 6, 1947, the representative of USSR pointed this out 

in the course of his defence of the principle of equal con­

tributions, thus : 

"I should like to draw the Security Council's 
attention to the fact that the whole question of 
armed forces being made available to the Security 
Council by the United Nations under special agree­
ments is not only, and not so much, a technical 
question as a political one. It is a political 
problem and should be decided as such.... If we 
bear this in mind, we cannot take such a light 
view of the Soviet proposal of equal contributions 
as certain representatives on the Council do." ̂ 0 

The framers of the Charter realized that a con­

siderable period of time was bound to elapse before the 

special agreement or agreements would be concluded under 

40 Ibid., p.975 
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Article 43. In order to provide the Security Council, 

primarily responsible for the maintenance of peace and 

security, with adequate means for the taking of action 

under Article 42, transitional security arrangements were 

provided for in Article 106. As a result of the failure 

to conclude the agreement or agreements on the armed forces 

to be made available to the Security Council, the 

transitional security arrangements are still operative 

under Article 106 "pending the coming into force of such 

special agreements referred to in Article 43". However, 

the political impasse which made it impossible for the 

permanent members to provide the Security Council with 

armed forces, is very likely to make impossible any Joint 

action under Article 106 as well. Moreover, failure to 

provide the Security Council with armed forces under 

Article 43 will in all likelyhood prevent the conclusion 

of any agreements for the reduction and limitation of 

national armaments and armed forces. 

All attempts made to create the armed force of the 

United Nations under Article 43 of the Charter were 

frustrated by the USSR on the ground that they constituted 

a violation or threat to the National Sovereignty of 

States and, as such, were contrary to those Charter 

provisions which safeguard the National Sovereignty of 
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States. Here it appears plainly how contradictory to 

each other the UN function to safeguard national 

sovereignty and the other function to maintain or 

restore international peace are and to what sort of 

results this incompatibility of the Charter provisions 

may lead. 

(d)"Uniting for Peace" Resolution 

On June 25, 1950, the United Nations Commission 

informed the Secretary General that North Korean forces 

had invaded the territory of the Republic of Korea all 

along the 38th parallel24'!. Tlie security Council
1''2 called 

for immediate cessation of hostilities, withdrawal of 

the North Korean armed forces to the 38th parallel and, 

furthermore, it called upon all Members of the United 

Nations to render every assistance to the United Nations 

in the execution of this decision. The North Korean 

authorities, however, flouted the decision of the 

Security Council. 

The weakness of the United Nations' enforcement 

action was quite obvious now. There were no armed forces 

41 U.N .Doc. S/1496 

42 U.N., Security Council, Official Records, 5th 
Year, 473rd Meeting, (25 June 1950), pp. 13-18. 
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provided to the Security Council. However, the Security 

Council at this time did not suffer from its crippling 

handicap - disunity - because the USSR was boycotting the 

Security Council. On January 13, 1950, the USSR had 

withdrawn from the Security Council on the ground that the 

presence of the representative of the National Government 

of China was illegal, declaring that the USSR would not 

recognize as legal any decision of the Security Council 

adopted with the participation of the representative of the 

"Kuomintang group". Thus, it was possible for the Security 

Council to call for a cease-fire, a retreat to the 38th 

parallel and recommend that all members render every 

assistance to the United Nations in the execution of its 

decision. In these circumstances, President Truman ordered 

the United States air and sea forces to give the Korean 

government troops cover and support^3. On June 27, 195°, 

the Security Council recommended^ that the members of the 

United Nations furnish such assistance to the Republic of 

Korea as may be necessary to repel the armed attack. It 

was necessary to "recommend" because there were no armed 

forces available to the Security Council under Article 43 

to order into action. 

43 "United States Policy in the Korean Crisis". 
Department of State Pub. 3922, Far Eastern Series 34,1950 
Doc. 9. V* U.N. Documents S/1517 and S/1579. 
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The USSR^5 objected to the Security Council 

Resolution of June 27, stating that it had no legal force 

since it had been adopted by only six votes, the seventh 

being that of the representative of the National Goverment 

of China, who had no legal right to represent China. 

Moreover, although the United Nations Charter required 

the concurring votes of all five permanent members of the 

Security Council for any decision on an important matter, 

the above resolution had been passed in the absence of 

two permanent members of the Security Council, the USSR 

and China. The USSR^ maintained that the United Stat est" 

support to the Government of South Korea constituted an 

armed Intervention in Korea's domestic affairs and that 

the Koreans had the same right to arrange their internal 

national affairs in the matter of the unification of 

South and North Korea into a single State as the North 

Americans had held and exercised in the 1860's. Here the 

USSR attempted to utilize the doctrine of National 

Sovereignty in the spreading of communism. 

Under Article 28, however, the Security Council 

is "so organized as to be able to function continuously. 

45 U.N.Documents S/1517 and S/1579. 

46 U.N .Doc. S/1603 
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"Each member of the Security Council shall for this purpose 

be represented at all times at the seat of the Organization". 

These Charter provisions were drafted on the assumption that 

the ability of the Security Council to act promptly In any 

emergency would greatly increase its effectiveness. The 

above-mentioned objections of the USSR were rejected by 

some other members on the ground that under Article 28 the 

representative of the USSR was obliged to remain at the 

Council table. This contention was very clearly stated 

by the representative of France, thus: 

"The Delegation of the Soviet Union, by abandoning 
the Council, has abandoned the Charter. When it 
returns to the one and to the other, it will find 
again its right of speech, of criticism, of vote 
and veto. So long as it has not done so, the USSR 
Government has no legal or moral basis for contesting 
the action of the United Nations." *7 

The United Nations action in Korea, however, fell 

short of a model international police action. An 

insufficient number of members of the United Nations 

participated and the United States contributed too large 

a share of the armed forces. Also the United Nations' 

"Unified Command" was not really "unified" for it consisted 

solely of Americans, with liaison officers from other 

countries. Efforts were made to persuade the United States 

47 U.N., Security Council, Official Records, 5th 
Year, 475th Meeting, p. 8. 
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to accept a Joint command, including officers from some 

of the sixteen contributing members other than the United 

States. These proposals were rejected by the Government 

of the United States. This Instance shows clealy how free 

the permanent member of the Security Council is, in fact, 

from the United Nations Organization. Nevertheless, the 

moral support of the majority of membert-States for the 

United Nations' action in Korea was evident. Seventeen 

Members contributed armed forces and twenty-one additional 

Members gave non-military contributions. 

On August 1, 1950, the representative of the USSR 

returned to the Security Council and took his turn as 

President. He then challenged the United Nations' sanctions 

which had already been taken against the North Koreans. 

According to him, the war between the North and South 

Koreans was a civil war and therefore did not come under 

the definition of aggression, since it was a war, not 

between two States, but "between two parts of the Korean 

people temporarily split into two camps under two 

4fl separate authoritiesi' ° Furthermore, he held that the 

United States armed intervention in Korea constituted "an 

armed aggression" against the Korean people, since the 

48 U.N., Security Council, Official Records, 5th 
Year, 482nd Meeting, p. 7. 
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Charter of the United Nations directly prohibited inter­

vention by the United Nations in the domestic affairs of 

any State when the conflict is an internal one between two 

groups within a single State. 

The representative of France^ replied to the 

charges of the USSR, stating that it was not the United 

States Government but the Security Council which decided 

that an act of aggression had taken place. He pointed 

out that it was also the Security Council which called 

upon all the members of the United Nations to implement 

its resolution. Therefore, the responsibility in the matter 

was not solely that of the United States, but it was a 

joint responsibility of the Security Council as a whole. 

In August, the Security Council, under the 

direction of its President (USSR) became completely 

entangled in procedural wrangles and, consequently, was 

not able to accomplish anything. 

The United States, therefore, came before the Fifth 

Assembly in September 1950 with a plan "designed to 

increase the effectiveness of the United Nations". It 

was considered by the Assembly's First Committee from 

October 9 to 21, and by the General Assembly from 

49 Ibid, p. 16. 
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November 1 - 3 , 1950. After modifications, the United 

States plan was sponsored by Canada, France, the 

Philippines, Turkey, the United Kingdom, the United 

States and Uruguay, and introduced as a Uniting for 

Peace Resolution. 

On November 3, 1950, the General Assembly 50 

adopted it by 52 votes to 5 (the USSR, the Ukrainian SSR, 

the Byelorussian SSR, Czechoslovakia and Poland), with 

2 abstentions (Argentina and India). This "Uniting for 

Peace" resolution51 introduced four specific innovations 

to the Charter's enforcement machinery-

First, the General Assembly was to recommend 

collective measures Including the use of armed forces in 

any case when there appears to be a threat to the peace, 

breach of the peace, or act of aggression if the Security 

Council, because of lack of unanimity of the permanent 

members, failed to exerclce its primary responsibility 

for the maintenance of International peace and security. 

If not in session at the time, the General Assembly was 

50 U.N., General Assembly, Official Records, 5th 
Session, 302nd Meeting, p.347 

51 U.N., General Assembly, Official Records, 5th 
Session, Supplement No. 20, pp. 10-12, Uniting for Peace 
Resolution (377(V)). 
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to be summoned in emergency special session on twenty-four 

hour notice at the request of either the Security Council 

on the vote of any seven members, or a majority of the 

members of the United Nations. 

Second, a Peace Observation Commission of fourteen 

members was established to observe and report situations 

in any area where there exists international tension likely 

to endanger the maintenance of international peace and 

security. The Commission was to have the consent or 

invitation of the State into whose territory it was to go. 

This provision indicates again the respect paid by the 

United Nations to the doctrine of national sovereignty. 

The Commission might be utilized by the General Assembly 

"if the Security Council is not exercising the function 

assigned to it by the Charter with respect to the matter 

in question? 

Third, each member was recommended to maintain 

"within its national armed forces" elements so formed and 

organized that they could promptly be made available, "in 

accordance with its constitutional processes" for service 

as a United Nations unit on the recommendation of the 

Security Council or the General Assembly. The similarity 

between this provision and Article 43 is obvious. There 

are, however, important differences. Instead of nego-
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tiating with the Security Council treaties which would 

pledge elements of their armed forces to the Security 

Council for use at the Council's discretion, members 

should hold elements within their national armed forces 

at their own discretion when the Security Council or the 

General Assembly ask for assistance. Thus, cooperation is 

voluntary-

Fourth, a Collective Measures Committee of fourteen 

members was established to study and make a report to the 

Security Council and the General Assembly on methods which 

might be used to maintain and strengthen international 

peace and security "in accordance with the Purposes and 

Principles of the Charter". 

This resolution also recommended that the Security 

Council should devise measures for the "earliest" 

application of Article 43 of the Charter to provide the 

Security Council with armed fordes. 

One of the purposes of the Uniting for Peace 

resolution was to provide the United Nations with adequate 

armed forces made available by the members of the United 

Nations. In this respect the resolution brought no 

results. Only Denmark, Norway, Greece and Thailand 

responded to the General Assembly's Appeal, while the 

United States who originally introduced this plan did 
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nothing to implement this provision of the resolution. 

Obviously, the United States lost faith in a real collective 

action of the United Nations and decided to rely solely on 

regional alliances. As a result, the other States which 

had voted for the Uniting for Peace resolution followed this 

lead. 

However, the importance of the Uniting for Peace 

resolution can hardly be overestimated. It transfered 

from the Security Council to the General Assembly the 

ultimate responsibility for the maintenance of International 

peace and security by creating a new system based on the 

power of the General Assembly to discuss and make recom­

mendations with respect to any questions and matters 

within the scope of the Charter. 

During the Korean was an interesting development 

took place again in regard to the problem of general 

regulation of armaments. Was it possible to reach an 

agreement on this acute problem of all mankind in spite 

of the diverse national self-interests so well safe­

guarded by the doctrine of National Sovereignty? 
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(e) General Regulation of Armaments (1950-19 5*0 

The next effort for disarmament was taken at a time 

when the majority of States were in a feverish armament 

race. On October 24, 1950, Mr- Truman, President of the 

United States, addressed the General Assembly and, inter 

alia, suggested that a proper plan for disarmament must 

include all kinds of weapons; that it must be based on 

unanimous agreement and that it must apply equally to all 

nations possessing substantive armaments. He also 

suggested, yielding a point to the USSR, that it would be 

useful to explore ways in which the work of the Atomic 

Energy Commission and the Commission for Conventional 

Armaments could be more closely brought together. Further­

more, he suggested that the work of the two disarmament 

commissions could be carried forward in the future "through 

a new and consolidated disarmament commission".-7 

A draft resolution53 was developed on the lines 

suggested by President Truman, and introduced to the 

General Assembly on December 12, 1950, by Australia, 

Canada, Ecuador, France, the Netherlands, Turkey, the 

52 U.N.General Assembly, Official Records, 5th 
Session, 295th Meeting, p. 24?. 

53 U.N.Doc. A/1688 
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United Kingdom and the United States. This draft resolu­

tion proposed the establishment of a Committee of Twelve, 

consisting of the Security Council members, together with 

Canada, to consider ways of co-ordinating the work of the 

two disarmament commissions and it was passed by a vote 

of 47 to 5, with 3 abstentions, on December 3, 1950^. 

The USSR had introduced a draft resolution which 

proposed that the Atomic Energy Commission be instructed 

to resume its work and to prepare draft conventions for 

the unconditional prohibition of atomic weapons and for the 

control of atomic energy. It was rejected by the majority 

of members on the ground that it only repeated proposals 

that the General Assembly had previously rejected. 

On January 11, 1952,* , the General Assembly, 

following a recommendation of the Committee of Twelve, 

established a Disarmament Commission composed of the 

members of the Security Council plus Canada. This 

Commission replaced both the Atomic Energy Commission and 

Commission for Conventional Armaments. It was directed 

to prepare a draft treaty or treaties for the regulation 

54 U.N.Doc. 496 (V) 

55 U.N.Doc. A/1676 

56 U.N.DOC 502 (VI) 
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limitation and balanced reduction of all armaments and all 

armed forces, for the elimination of all major weapons 

adaptable to mass destruction and for effective inter­

national control of atomic energy to ensure the prohibition 

of atomic weapons and the use of atomic energy for peaceful 

purposes only. The Commission was also directed to considei 

plans for progressive and continuing disclosure and 

verification, "the implementation of which is recognized 

as a first and indispensable step in carrying out the 

disarmament program." Furthermore, it was directed to 

determine how over-all limits and aestrictions on all armed 

forces and all armaments could be claculated and fixed. 

The Disarmament Commission held its first meeting 

on February 4, 1952. At the second meeting of the 

Commission57, the representative of Canada said that, with 

the best will in the world, it would be misleading to 

pretend that the Commission had any reasonable right to 

expect rapid or spectacular results. Indeed the change of 

scene did not bring about any change of the character of 

negotiations. Both the USSR and the United States kept on 

introducing proposals which were basically similar to 

those they had suggested in the two previous disarmament 

57 U.N., Disarmament Commission, O.R., 2nd Meeting, 

p. 2. 
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commissions. Each of them also continuously rejected the 

proposals of the other^. However, a further study of the 

nature of disagreement, in the light of the proposals made 

by these two permanent members and by other States, is 

necessary to find Out what role the concept of National 

Sovereignty has played in these negotiations. 

On April 24, 1952, the United States submitted a 

working paper59 on "Essential principles for a disarmament 

program". According to these principles, the goal of 

disarmament was to prevent war by relaxing the tensions 

and fears created by armaments and by making war inherently, 

as it is in fact under the Charter, impossible as a means 

of settling disputes between nations. To this end, all 

States should co-operate to establish an open and 

substantially disarmed world, in which armed forces and 

armaments would be reduced to such a point and in such 

a thorough fashion that no State would be able to start 

a war, and in which no State could undertake preparations 

for war without other States having knowledge of such 

preparations. International conventions should provide 

effective safeguards to ensure that all phases of the 

58 U.N., Disarmament Commission, Official Records, 
19 52 

59 U.N.Doc.DC/C.l/1. 
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of the disarmament program will be carried out. In par­

ticular, the elimination of atomic weapons should be 

accomplished by an effective system of international control 

of atomi c energy to ensure the use of atomic energy for 

peaoeful purposes only. This working paper also developed 

the concept of stages and the concept of inspection. It 

suggested five stages of disclosure and verification to be 

carried out step by step, proceding from the less secret 

to the most secret information, since no State would unveil 

its security secrets without being certain that all States 

were proceeding with the same good faith and at the same 

time. The fifth stage should provide the disclosure of 

"location, numbers and types of atomic and radioactive 

weapons". 

The representative of the USSR regarded the 

verification proposal as an Intelligence operation "serving 

the purpose of the United States intelligence service", and 

bearing no relation to the Commission's task of prohibiting 

the atomic weapon and reducing armaments. Acoording to him, 

the United States working paper led only to aggravation of 

international tension. 

In general, these was a radical difference in 

principle and procedure between the United States proposals 

and the USSR proposals on disclosure and verification. The 
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USSR proposals called for a one-time disclosure of complete 

official data with verification tff such data only. The 

method of verification should include Inspection on a 

continuing basis but without interference in domestic 

affairs. This was practically the same as the USSR plan 

for atomic control, which was by no means effective. The 

USSR would not permit general inspection for secret atomic 

activities, except for inspection in case of suspicion, the 

establishment of which required freedom of information and 

movement, which the USSR denied. Nor would the USSR admit 

international inspection of other atomic mines and plants 

than those which it had declared. 

On May 28, 1952, France, the United Kingdom and 

the United States submitted to the disarmament Commission 

a working paper6® setting forth proposals for fixing 

numerical limitations of all armed forces. It suggested 

that the maximum ceilings for the USSR, the United States 

and China should be the same and fixed at between 1,000,000 

and 1,500,000, and the maximum ceilings for the United 

Kingdom and France should be the same and fixed at between 

700,000 and 800,000. Ceilings for the other powers would 

be agreed upon later. The three powers contended that 

this substantial reduction of armed forces in itself would 

tend to reduce the likelihood of armed conflict. 
60 U.N.Doc. DC/10 
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-I:.>.- ir The USSR rejected these proposals on the ground 

that they were limited to armed forces while ignoring the 

prohibition of atomic weapons, and that the reduction 

would apply exclusively to that arm which was least 

effective for purposes of aggression since the proposals 

did not make it clear that the ceilings covered land, 

naval and air forces. , The USSR also maintained that the 

armed forces of France, the United Kingdom and the United 

States should be considered as a single military force to 

which should be added the armed forces of the remaining 

eleven members of the NATO countries. On this point the 

USSR departed from its usual argument of the equality of 

the permanent members of the Security Council. 

On August 12, 1952, the representative of the Unite 1 

States, on behalf of his own Government and the Governments 

of France and the United Kingdom, submitted to the Dis­

armament Commission a supplement6l to the original tri­

partite working paper- It suggested that the permitted 

armed forces be distributed by agreement among the 

principal categories of armed forces, that the type and 

quantities of armaments be defined, that all other armed 

forces and armaments be eliminated and that an inter­

national control organ be established to ensure the 

61 U.N.Doc. DC/12. 
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carrying out of the limitations, reductions and prohibition 

In introducing the supplementary working paper the 

representative of the United States62 recalled the 

unwillingness of the USSR representative to discuss the 

first tripartite proposal on the ground that it did not 

deal with the distribution of armed forces nor with the 

limitation of armaments. 

The representative of the USSR°3 rejected these 

tripartite proposals on the ground that they did not call 

for the immediate and unconditional prohibition of the 

atomic weapon. Moreover, he charged that they were based 

on the United States plan,(now called the United Nations' 

plan) of atomic energy control which aimed at "an inter­

national atomic hegemony of American monopolists" instead 

of the prohibition of atomic weapons. 

On January 11, 1951, the General Assembly had 

directed the Disarmament Commission to consider the 

United Nations plan on the control of atomic energy as the 

basis for its deliberations. The USSR, however, continued 

to object to the international ownership and effective 

control system proposed by the United Nations'plan. In the 

view of the USSR, control should involve merely continuous 

62 U.N., Disarmament Commission, 18th Meeting, p.3. 

63 Ibid., 25th Meeting, p. 8. 
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inspection which must not interfere in the domestic affairs 

of States. 

On July 20, 195^, the representative of the United 

States summed up the approach of the USSR in the following 

words" . 

"Make a pledge without safeguards. Make promises 
without providing for policing these promises. Say 
that you want safeguards, that you want International 
control, but evade any discussion of the practical 
methods of securing those controls. Prepare plans 
that will disarm the West without disarming the 
Soviet block. Shout for peace and at the same time 
arm to the teeth." 

The USSR6^, o n the other hand, maintained that the 

establishment of military, air and naval bases on territory 

of other States increases the threat of a new world war 

and undermines the national sovereignty and independance 

of States. Therefore the USSR recommended that the Securitj 

Council take measures for the abolition of military bases 

on foreign territories. 

Conclusion 

Before any agreement on the methods of reduction 

and prohibition of armaments could be reached, it is 

obviously necessary to reach first an agreement on the 

controls or safeguards required to guarantee seourity in 

64 U.N., Disarmament Commission, Official Records, 
36th Meeting 

_ .65 Rep. of the Sub.-Com. of the Disarmament Comm. 
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return for reductions, prohibitions and limitations of the 

different kinds of armaments. Thus, the problem was to 

find safeguards whioh all permanent members of the Security 

Counoil could accept. Without some kind of agreement on tha 

point, all discussion of quantity and methods of reduction 

and prohibition must be largely theoretical. 

The USSR proposals and those made by the French, 

United Kingdom and United States representatives have points 

of resemblance with regard to the question to be settled, 

and they diverge only with regard to methods which the 

several parties propose for the implementation of the 

measures in question. 

The permanent members of the Security Council 

agreed in acknowledging the need to adopt a strict policy 

In order to put an end to the armaments race. The East 

and the West, however, disagreed on the question of 

establishing international control to ensure compliance 

with the rules of prohibition. The West wanted such an 

international control of armaments that it would not be 

possible for any State to avoid disclosing all its arms 

and means of waging war. The USSR proposals described 

how an International control organ, provided It did not 

Interfere in the domestic affairs of States - which is an 

almost impossible condition - would be empowered to 

" UNIVERSITY OF OTTAWA - SCHOOL OF GRADUATE STUDIES ~ 



UNIVERSITE D'OTTAWA - ECOLE DES GRADUES 

THE PROBLEM OF GENERAL DISARMAMENT 13^ 

remain permanently at certain key points, which it would 

specify, in order to verify the observance by governments 

of their obligations under the disarmament convention. 

But how would an international control organ know that 

everything has been disclosed; how would it keep itself 

up to date and discover violations of the agreement in 

parts of the country to which it has not been given access? 

Therefore, the West held that the officials of the inter­

national control organ should be empowered to pursue their 

investigations anywhere at any time within the boundaries 

of every State covered by the convention, and with complete 

freedom of movement, Including freedom of movement by air. 

Moreover, the USSR desired the immediate and unconditional 

prohibition of nuclear weapons, while the other permanent 

members of the Security Council wanted the proposed 

control machinery to be in existence and in operation from 

the moment at which the prohibition enters into force and 

the reductions start taking effect, but not until the 

reductions as well as the prohibitions have been embodied 

in a general disarmament convention. Throughout the 

negotiations the USSR, however, held that there must be 

agreement on the "main issue" of the prohibition of the 

atomic weapon immediately, before there could be discussion 

and agreement on details and subsidiary questions, such 
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as that of the problem of collecting information. That 

such a proposal was pressed by the USSR as a precondition 

to serious negotiation on disarmament is clearly evidence 

that the USSR did not really desire to reach a disarmament 

agreement. The USSR was unwilling to resign that necessary 

amount of her sovereignty which is necessary to establish 

an effective international control organ to ensure compliance 

with the rules of prohibition and disarmament. While the 

United States was willing to give up part of her national 

sovereignty to create an international atomic energy 

authority, the USSR adhered stubbornly to the doctrine of 

National Sovereignty. That fundamental difference is 

illustrated clearly by the differences between the plans 

of the United States and the USSR on the following points: 

The United States proposed international ownership 

of fissionable material while the USSR insisted on 

natlonal ownership. The United States proposed also inter­

national ownership, operationaand management of facilities 

producing dangerous quantities of fissionable matetial. The 

USSR was opposed to the establishment of an International 

"supermonopoly", In the view of the USSR, the United 

Nations plan was wholesale Interference in the domestic 

affairs of States, in their economic life and In all parts 

of their Internal organization. The USSR, thus, rejected 
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the plan on the ground of Article 2, paragraph 7, of the 

Charter. 

The control of armaments is clearly more a political 

than a technical problem because the reduction and 

regulation of armaments involves manipulation of the 

relative power of sovereign States. 

The framers of the Carter could not provide the 

United Nations with a permanent armed force of international 

character because it was considered to involve too great an 

infringement upon National Sovereignty. Instead the 

Members of the United Nations are to make available to the 

Security Council specific national contingents of armed 

forces by special agreements between the members and the 

Security Council. The provision of Article 43 that those 

agreements must be ratified "by the signatory States in 

accordance with their constitutional processes" is a 

further concession to the principle of National Sovereignty. 

Thus the contribution of armed forces was left to the 

sovereign discretion of member States. Twelve years have 

passed and the United Nations is still without its own 

"earmarked" national contingents. The failure to provide 

the United Nations with sufficient armed forces is likely 

to obstruct general disarmament, for unless there is an 

international armed force to police the world, Governments 

— , 
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would hardly be willing to scrap their national defences. 

With regard to the garrisoning of the armed forces 

to be made available to the Security Council, the USSR held 

that those forces would be garrisoned in their own territo­

ries or territorial waters, since the presence of foreign 

troops on the territories of other member States would 

give rise to a feeling of anxiety among member States for r 

their national Independance. Thus the USSR was opposed to 

the establishment of even a nucleus 6f international armed 

force. Throughout the discussion on the question of 

providing the Security Councl- with armed forces, the USSR 

defeated all plans on the ground that they would have 

amounted to an infringement of National Sovereignty. 

"The Uniting for Peace" Resolution transfered from 

the Security Council to the General Assembly the ultimate 

responsibility for the maintenance of international peace 

and security by creating a new system which is based on the 

power of the General Assembly to discuss and make recom­

mendations with respect to any question or matters within 

the scope of the Charter, Since the General Assembly has 

now the ultimate responsibility for the maintenance of 

international peace and security, one single permanent 

member of the Security Counoil is no more able to stop 

the United Nations from taking collective measures. This 

Innovation diminishes that sphere of national sovereignty 
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granted to the permanent members of the Security Council by 

the framers of the Charter. 

From the foregoing one may conclude that the USSR 

was unwilling to give up any amount of her national 

sovereignty and her special powers and rights as a permanent 

member of the Security Council in favour of any system 

which, in fact, could provide for general disarmament and 

international control of armaments. 

The doctrine of National Sovereignty as adhered to 

by the Charter of the United Nations and the special 

position of the permanent members of the Security Council 

in the Charter system obviously provide the permanent 

member of the Council with great freedom of the United 

Nations Organization and other nations. The necessity 

of the unanimity of the permanent members, in other words 

the right of veto, has only emphasized the national 

sovereignty of the permanent memebrs of the Security Council 

while the Charter provisions have subdued to a considerable 

extent other member States of the United Nations under the 

united will of the permanent members66. 

In view of the realities in power politics, the 

value of the "Uniting for Peace" resolution is questionable 

66 See Chapter 2, (a) and (d). 
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as any permanent member of the Security Council may ignore 

it and, due to her military strength, could be brought to 

submit to the will of the United Nations only through war 

(resulting in her defeat) - and war is contrary to the 

principles of the United Nations. 

Nevertheless, the "Uniting for Peace" resolution 

apons up new vistas for the possible course of development 

of the United Nations Organization, towards democracy. 

The resolution itself might also serve it6 purpose in some 

future emergency if the development of power politics is 

favourable to its spirit. In any event, the "Uniting for 

Peace" resolution must be reckoned by any State planning 

to act against the Purposes and Principles of the United 

Nations. 
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CHAPTER IV 

DISPUTES OVER A TERRITORY 

Preface 

In the history of mankind, disputes over a 

territory, i.e. contests about Sovereignty over a 

territory, have been a traditional cause of wars. Since 

the main function of the United Nations is to maintain or 

restore International peace and security, it is especially 

revealing for the purpose of this dissertation to examine 

such disputes in order to find out whether the United 

Nations has been able to carry out its obligations in 

case of disputes over a territory and to what extent, if 

any, the concept of National Sovereignty has influenced 

the operation of the United Nations in this particular 

category of matters. 

The United Nations has been confrnted with 

several disputes over a territory. For the purpose of 

this dissertation only two cases have been chosen, namely 

the Kashmir dispute and the Palestine question, because 

due to their nature, they represent two different types 

of disputes over a territory that frequently arise. 
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(a) The Kashmir Dispute (1948-1952) 

The State of Jammu and Kashmir is bounded on the 

southwest by Pakistan, on the west by Afghanistan, on the 

north by the Sinkiang Province of China, on the east by 

Tibet, and on the south by India. The strategic Importance 

of this area is obvious. The upper Indus, with the Gilglt 

tributary, forms a valley stretching from the southeast to 

the northwest of the State. Northeast of this valley lie 

the Karakorum Mountains. The Himalayas lie along the 

southeast of the State, bordering on India. The valleys 

of the Jhelum and Chenab are southwest of the Himalayas. 

The Jhelum Valley is the famous "Vale of Kashmir", 80 miles 

long by 20 miles wide. Three Kashmir rivers,-the Indus, 

the Jhelum and the Chenab,-flow into Pakistan and also 

control to a very large extent the agricultural economy 

of Pakistan for 19 million acres of land is irrigated in 

West Pakistan by the waters of these rivers. For many 

years the waters of these rivers have been the especially 

bitter source of disagreement and hostility between India 

and Pakistan. The State of Jammu and Kashmir has a 

population of about 4,000,000 (in 1941). According to the 

census of 1941, in Kashmir proper, apart from Jammu, 93.5 

per cent and in Jammu 62 per cent of the population were 
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Muslims. In 1950, Sir Owen Dixon reported1 to the Security 

Council as follows: 

"The State of Jammu and Kashmir Is not really a 
unit geographically, demographically or economically. 
It is an agglomeration of territories brought under 
the political power of one Maharajah." 

The great grandfather of the present Maharajah 

purchased the territory of the State from the East India 

Company in 1846. 

The withdrawal of British authority from India on 

August 15, 1947, created a tense situation in Kashmir, 

where a Hindu Maharajah ruled a predominantly Muslim 

population. Both successor governments - India and Pakistan 

- sought the accession of Kashmir. The basis of partition 

of India was that Pakistan would comprise comtlguous Muslim-

majority areas in the northwest and the northeast of the 

sub-continent, and India would comprise contiguous non-

Muslim majority areas. In August 19^7* the State of Jammu 

and Kashmir entered into a standstill agreement with 

Pakistan. Into this already unstable situation came the 

aftermath of the widespread communal rioting in the Punjab 

all along the southern boundary of the State. In East-

Punjab, 235,000 Muslims were massacred by Sikhs and Hindus 

1 U.N.Doc. S/1791, P.28. 
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during the "communal rioting". In the latter half of 

September armed bands of Sikhs, Hindus, and even the armed 

forces of the Maharajah committed massacres of the Muslim 

population of the State. These massacres provoked risings 

of the Muslim population in different parts of the State. 

On October 20, the tribesmen, bent on avenging their 

co-religionists, swarmed from the mountains into the State 

of Jammu and Kashmir, entering the State in its south­

western areas from the adjacent territory of Pakistan, and 

penetrated as far as the southern borders of the State and 

outskirts of Srinagar, the capital. 

Unable to cope with a Muslim revolt strengthened 

by the Muslim tribesmen from the North-West Frontier 

Province in Pakistan, the Maharajah of Kashmir signed an 

act of accession to India on October 26, 19^7. The 

following day the Government of India accepted the accession 

on the condition that as soon as law and order had been 

restored in the State, the question of the accession of 

Kashmir would be decided by reference to the people, and 

thereupon sent its air-borne troops into the State. The 

Indian forces, combined with the non-Muslim forces of the 

Maharajah of the State of Jammu and Kashmir were, however, 

unable to capture all of that territory of the State which 

was under the revolutionary "Azad (liberation) Kashmir 
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Government". 

On January 1, 19^8, the representative of India 

to the United Nations, in a letter2 addressed to the 

President of the Security Council, ledged a complaint 

against the Government of Pakistan, under Article 35 of the 

Charter, alleging that a situation existed between India 

and Pakistan which was likely to endanger peace and security. 

According to the Government of India, this situation was 

a result of the aid that invaders were receiving from 

Pakistan for operations against the State of Jammu and 

Kashmir, which State, India maintained, had acceded to 

India and was part of the Dominion of India. The specific 

charges which the India Government brought against Pakistan 

alleged that these Invaders were allowed transit across 

Pakistan territory; that they were allowed to use Pakistan 

territory as a base of operations; that they included 

Pakistan nationals; that they drew much of their military 

equipment, transport and supplies from Pakistan; and that 

Pakistan officers were training, guiding and otherwise 

helping them. On the basis of these allegations, the 

Government of India requested the Security Council to 

call on Pakistan Immediately to stop giving such assistance. 

2 U.N.Doc. S/628. 
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3 
The P a k i s t a n Government, by l e t t e r da ted January 

1 5 , 1948, empha t i ca l ly den ied t h a t i t had given a i d o r 

a s s i s t a n c e "no the i n v a d e r s of the S t a t e of Jammu and 

Kashmir, concceding t h a t a member of independent t r ibesmen 

and persons from P a k i s t a n were f i g h t i n g as v o l u n t e e r s but 

t h a t i t was wrong t o s t a t e t h a t P a k i s t a n t e r r i t o r y had been 

used as a base fo r m i l i t a r y o p e r a t i o n s , and t h a t i t was 

a l s o i n c o r r e c t t h a t t h e P a k i s t a n Government was supply ing 

m i l i t a r y equipment to t h e invaders o r t h a t P a k i s t a n o f f i c e r s 

were gu id ing , t r a i n i n g and o therwise he lp ing them. In t h e 

same communication, t h e Government of P a k i s t a n lodged a 

s e r i e s of coun t e r - cha rges a g a i n s t t h e Government of I n d i a , 

under A r t i c l e 35 of t h e C h a r t e r , and r e q u e s t e d t h e Secu r i t y 

Counci l to t a k e a p p r o p r i a t e measures f o r t h e s e t t l e m e n t of 

t h e s e d i s p u t e s . The Government'of P a k i s t a n cha rged , i n t e r 

a l i a , t h a t I n d i a ob t a ined the a c c e s s i o n of the S t a t e of 

Jammu and Kashmir "by f r aud and v i o l e n c e " ; t h a t l a r g e - s c a l e 

massacre and a t r o c i t i e s on the Muslims of Jammu and Kashmir 

S t a t e had been p e r p e t r a t e d by the armed fo rces of the 

Maharajah of Jammu and Kashmir and t h e Indian Union; t h a t 

I n d i a had made p e r s i s t e n t a t t emp t s t o undo the scheme of 

p a r t i t i o n ; t h a t a p r e - p l a n n e d and e x t e n s i v e campaign of 

3 U.S . Doc. S/646 and C o r r . l . 
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"genocide" had been oarried out and was still in progress 

in the Union of India; that Junagadh and some neighbouring 

States which had lawfully acceded to Pakistan had been 

"forcibly and unlawfully" occupied by the armed forces of 

the Indian Union, which had caused extensive damage to the 

life and property of the Muslim inhabitants of those States; 

and that the object of the various acts of aggression by 

India against Pakistan was "the destruction of the State of 

Pakistan". 
4 

With regard to the question of Kashmir, the letter 

made the following important statement: 

"India has chosen to confine the reference to 
the Security Council to one single aspect of the 
Kashmir question which ignores the basic and funda­
mental issues affecting the State of Jammu and 
Kashmir. But even the Kashmir episode in all its 
aspects is but one link in the chain of events 
which has been unfolding ever since it became 
obvious that there was no solution of the Hindu-Muslim 
problem except the partition of India. A reference 
to the Security Council must therefore cover much 
larger ground and embrace all the fundamental dif­
ferences between the two dominions." 

Thus, the Government of Pakistan attempted to widen the 

scope of the issue under the Security Council consideration. 

On January 6, 1948, the President of the Security 

Council had sent an "urgent appeal" to India and Pakistan 

to maintain the status quo. This action of the President 

4 Kashmir is the commonly accepted abreviation of 
the State of Jammu and Kashmir. 
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was sustained by the Security Council resolution of 
5 

January 17 which called upon the parties to take all 

measures within their power to improve the situation and to 

keep the Security Council informed. 

On January 20, 1948, the Security Council resolu-
6 

tion established a United Nations Commission for India 

and Pakistan (U.N.C.I.P.) consisting of three members, one 

selected by India, one by Pakistan, and a third by the two 

members so selected. This Commission was invested with a 

dual function of investigating the facts under Article 3* 

and of mediating between the parties. It was to perform 

these functions in regard both to the situation in the 

Jammu and Kashmir State and to "other situations" set out 

in the letter from the Government of Pakistan, dated 

January 15, 1948. Thus, the Government of Pakistan 

succeeded in enlarging the scope of the United Nations' 

intervention to include all disputes between India and 

Pakistan, such as genocide and Jumagadh. 

On January 27, 19^8, India and Pakistan introduced 
7 

to the Security Council their draft resolutions, both of 

5 U.N.Security Council, Official Records, 3rd Year, 
229th Meeting, pp.121-125 U.N.Doc.S/651 

6 Ibid, 230th Meeting, pp.129-143. U.N.Doc. S/654 
7 U.N.Security Council, Official Records, 3rd Year, 

236th Meeting, pp.265-268. 
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which recognized that the future of the State of Jammu and 

Kashmir must be decided through "the democratic method of 

plebiscite" held and supervised under the authority of the 

Security Council. However, the Indian draft resolution 

suggested the cessation of hostilities as the first objec­

tive to be achieved while the Pakistan draft resolution 

stressed the plebiscite and the establishment of certain 

conditions, such as the establishment of an impartial 

interim administration in Kashmir, for the holding of a 

plebiscite. 

The representative of the United Kingdom supported 

the Pakistan view, thus : 

"In my conception, infinitely the best way to 
stop the fighting is to assure those who are engaged 
in it that a fair settlement will be arrived at 
under which their rights will be assured (...) Only 
when the combatants know what the future holds for 
them, will they agree to stop." ° 

The representative of Belgium argued that the plebiscite 

and the cessation of hostilities were really two aspects of 

one question and that to try to separate them would be a 

mistake. He tried to reconcile the diametrically opposed 

views of India and Pakistan by submitting two draft 
9 

resolutions. The first called for a plebiscite to be 

organized, held and supervised under the Security Council 's 

8 Ibid, p.283 
9 Ibid, 237th Meeting, pp.285-6 
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authority and the second instructed the United Nations 

Commission for India and Pakistan to consider "that, among 

the duties incumbent upon it, are included those which 

would tend towards promoting the cessation of acts of hos­

tility and violence." 

The representative of Pakistan was prepared to 

accept these two draft resolutions" as marking a definite 

and salutary step forward in the settlement of the dispute 
10 

relating to Kashmir". The representative of India rejected 
11 

them as "innocuous in the extreme" He declared that the 

two draft resolutions did not meet with the "assent" of the 

Government of India. 

The parties, however, agreed that the question of 

the accession of Kashmir to India or Pakistan must be 

determined by means of a free and impartial plebiscite. 

The problem with which the members of the Security Council 

were struggling in March and April was to determine and 

propound the essential conditions for such a plebiscite. 

On April 21, 1948, the Security Council adopted 
12 

the first significant resolution on the Kashmir dispute. 

10 Ibid, 240th Meeting, p.365 
11 Ibid, 237th Meeting, p.295-
12 U.N.Security Council, Official Records, 3rd Year, 

286th Meeting and U.N.Doc. s/726. 
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Thla resolution inoreiieed the nteaborehlp of the United 

Nations* Co-iaicsion for India „nd PnJclistim to five by 'per­

mitting the Security Council i t s e l f to appoint two nonbera. 

I t instructed the Conaltfslon to proceed ionedlately to the 

Indian sub-continent and there place },*$. ynnil off^nnn rmd . 

-edlntion, »t the diepopiftl of the d^Vttrnaentii of India »nd 

Fftkist^n with respect both *to thq restorat ion of peaee r»nd 

order and to the holding of a plebleoito by the two 

Govern-ente*. I t called on ^akiBten to use *lt*« be»t 

endoAvours* to eecure the vithdriwml froa Kashmir of t r i ba s -

saen and Pakistani hntlon«le who had entered the State for 

the purpose of fighting, nnA to prevent any fur ther 
8 intrusion* into the s t a t e end &ny furnishing of *ra»torl«l 

a id to thoee fighting in the state11, on the other hand, 

the resolution permitted India to r e t a i n « ralnlntua foroe 

t o support the Government of Kashmir In the ftaintoneneo of 

l av and order while the bulk of Xndl„*e foroea w«e to be 

withdrawn in consultntion v i th the cJowaalesion end only After 

the Coraalealon v«» «ntl»f led thMt the trlbeeaen were with­

drawing. 

With regard to the p leb i sc i t e , the reaoluti^n 

decided tha t «. noninee of the &eer*t-ry«-ttenerft.l of the 

United nations would be Appointed to he the ?lebigoi te 

Administrator» with fllraosst unlimited authority in carrying* 
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out hie functions!. I t also otlpulAted vnrloue ne source to 

.oftfetpacrd the freedon im& i«;jnrtii'.lity of the p leb i sc i t e . 

The Urt:;?i abstained in e l l these decisions of the 

security Council on the ((round thot the nenberehlp of the 

'JXCIr VA» unsatisfactory end I t s r e l a t ion to the Security 

Council not eufflelently ftle*e« 

The uracil7 held preliminary neetinfre in <"*enev& s ta r t ing 

on June 21, 1%&B. Xn the be_innln„ of July the Coraaig?lon 

prooeedeA to the Indian gub~oonttnent where i t stopped in 

Karachi frosa ? th to 9th of July before proceeding to Kev-

2olh i . In Karachi the Co-j&l«»to& VAA received informally by 

the minister for Foreign AffAlr* «nd Cosuaonsrenlth Relations, 

_ i r Mohnisis&d Sfufrulleh K*mnt **ho Informed the aetabers of the 

Co?5«lssion tha t the Paki«t«n Arqy hr̂ d ©t the t ine regular 

troops in Kashmir* Thee* troops had been font t o Keehnir 

in the f i r s t h«Xf of May because the Indian t*v?*y* notwith­

standing the Security Council ' e resolutions ca l l ing t&r 

atatue «,uo m& vlthdrttVAl of forooAa had s tar ted an offensive 

&_sin„t the AsAd Kashmir forces. 

The Go&aleeion immediately i n i t i a t e d inquir ies with 

the (Jovern&ente of India and }>a&l$t4tt concerning the ques­

t ion of ee&e*»fire« 
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In the view of the PeMattm Government* there irere 

three ainiaua eon«lderetione to be taken Into account If 

oossAtion t>T h o s t i l i t i e s *?*« to be brought About, F i r s t , 

the Xnditm troopa should be withdrawn frogs the JAJM&U &v& 

Xsshair S ta te . fieoond« provisions ehould be tta&e for the 

preteotion of Kusliw populfition and the aftlntenenoe of lair 

?.n& order following; the vlthdrmml of Xndl»n troops. For 

t h i s purpose the Government of X ŝlcisBtfln euc^eeted the use 

of internat ional force**. Finally the viewa of the A sod 

Kashwir Government ohould be tft„en into^ due consideration. 

v*lth regard to the entry of Pakistan troops into K&Bhsair, 

the Oo^Ksl^^ion UAA Informed thet i'AklBtAii «ont troops in 

order to protect her own te r r i to ry fro:a poeeible Aft;:r*»slon 

by Indian forces, to prevent & fftlfr./^coetnlill,,,, in Kashnlr 

hy the Government of Indian etid to prevent the influx of 

seme ?,730,000 refugees Into Pefeleten which would have 

resul ted frou the .Indian offensive If I t were not oet with 

force and ©topped, 

?he Indian dovermiumt reft&rded the entry of Pakistan 

troops Into Koehair A» an eet of wftreanion a ^ i n s t the 

Union of India, India jaalntalnod tiwtfc I t w»e legal ly in 

XAohsdrt «Ml though th i s night be contented by p«3cietan# 

13 -.»« DOO# a/1100, pi»n»crAphB 50-51* 



i t vow, huvever certain that KaahBlr did not belong to 

X'_kltttnn« «nd therefore i t s troops vore i l l ega l ly in that 

s t a t e . yhe„ ^>v<^p^.nlJLf .W^.^ysf. y..UMw:,$* ,W,WPT * 

of»»(*e-fira ^ry tht? conditio,.frhat, th<y yfWf»»»r>l~nty of the , 

thftt the Aand Knshftlr Government wi l l not be recognized by 

the Coffialssionj that Pakistan should hays no part in the 

organization and conduct of the p leb isc i te or in f*ny s e t t e r 

of internal edBinletretlon of Kaehwlr; and tha t the strength 

of Indian forces nAlntalned in Sfoehair should be sufficient 

to ensure eeourity eflalnat »ny fona of external aggression 

On Auguet I?* l9Mit the Costalselon adopted a. 
15 

resolution cal l ing for a cease-fire order to apply to e l l 

forces under the control of India and ?alsl*tAn, This r e ­

solution ca l led î ^ftin both <k>verni*ents to aooept certain 

principle** «s a, busie for the f emulat ion of a truce agree-- • 

aent , ?hoee principles vere clearly to the advantage of 

India for a l l £a%i*tAnl troops, tribeentm and Pakistani 

netionals vere to be withdrawn while only the bulk of 

Indian forom vers to leave' Xitshvlr but only a f te r the 

1 i ^ U.JJVDOO, C/1100» pfcrjucrjipih 78 
15 U.H.Doe, 0/9?5 



withdrawal of tribesmen and Pakistan motional a and while 

the Pakistan forces were being withdrawn India vas peroittod 

to OAlntAln forces which in anraeetent with the Connlscion 

(but not with i'aKlstan) were considered neeo-sary to Assist 

locni Authorities in the ^nintonAnoe of lav &n.<l order, The 

resolution finally called upon India. And Pakistan to re~ 

»ffIra their wish that the future statue of Kaahalr should 

be determined through the dejnooratlo nethod of plebiscite, 

snd to asr<se to enter into consultation vith the ComsiBslon 

to determine conditions for such A plebiscite* 

On December 11, 19**8, A cea^e-fire agresnont vsa 

sloped by India A M Pakistan to take attmt fro** January 1st, 
16 

19^9. The Oojs&lseion then submitted to both parties 

proposals to serve «e the/basis, for a pleblsselte, and ex-

T>reased the how* that they flight be found *Aooeptable in 

17 

t h e i r ent irety* by both OovernAents, the Governments of 

India and Pakistan through l e t t e r s d«tod on £3rd and 25th 

of Seceaber, respectively, and Accepted the proposals of 
18 

the Co?&al««lon« Consequently the fionnlsslon adopted on 
January 5» 1 ^ 9 , ' s resolution Incorporating the &_re«rasnt 
already reached. The f i r s t two paraftpsphs of the resolution 

16 tS,H,Doo. i?/lV>6* 
17 tf,H»~oe, u/\l9$t Mim*x 3 , 
16 U.K.Ooo* t ' /H96\ Annexes h md, 5# 
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read as follows* 

*1# The question of the accession of the cjtrnte 
of Jnunu and Kashmir to In-! in or 1'ttklstan will be 
decided through the de«soor»tio wtethod of A free nm& 
impartial plebiscite,, 

•2. A plebiscite nill be held when It shall be 
found by the Consslsslon that the eonse-flre and 
truce oKroccaents sset forth in i'&rt I and Part II 
of the Coaai»>i!_on»e resolution of 13 August 191*-
hnve h$m carried out an>« arran^osMmte for the 
plebiscite have been completed, * 

Thus, the agreezient to decide the fate of Koahzsir 

through en luspartial plebiscite W A S finally concluded 

between the disputing parties find the United Nations 

Co_seission« this agroossent la in oonfonslty vitb the 

Purposes of the tf»it©4 !t«tionc* 

The next step was the execution of a truce agree­

ment for the vithdFRvel of iaklatAn feroee m\d the bulk 

of Indian forces which W A S to b# preparatory to the free 

and Impartial plebiscite to be held under the United 

tfntione auspleee, Folloviiv; the prlnolples embodied in the 

resolution of August 13» 19&£% the Counisslon established 

th schedules of withdrawal of the Pakistan troops and the 

bulk of the Indian forces. On Ap*il 3 , 19*9, the 

CoKnisciftn submitted A plan̂ -9 to the Indian Oovermsent 

for the withdrawn! of the bulk of the Indian forces frosa 

19 U«H,&oa* c/lit>30# ennsx £2* 



Kashmir. The Oovernment of India rejected2 0 the plan on 

the Ground that I t did not provide for the disbanding and 

disariainst of the Aaad Ooverruiient forces* which hnd by nov ' 

fsroun fron a sna i l , poorly equipped force to an ercy of 

thirty~tw> well equipped battalions* The Oovern&ent of 

Pak i s t an 2 ^ on the other hand, WAS not able to accept the 

plan of the Cbnnaisslon on the ground that i t did not 

provide for a simultaneous and synchronised withdrawal of 

the r-akiatan forces nnA the bulk of the Indian forces. 

The Coi:_ii8fiion cane to the conclusion that Kiedl&tion by 

i t , under the l imitat ions within which i t tma obliged to 

perform i t s task, uns exhausted. As A f inal effort to 

find a solution to the truce the Gteasti scion proposed to 

the pa r t i e s that differences arising: ffrosa Interpretat ion 

of the Oo?_sjlssion,e resolutions should be referred to 

a rb i t ra t ion by Admiral J'.ialtt# who had been designated 

AS Plebisc i te AdasinlstrAtor in Karon 19'*9. the Govornisent 

of India rejected the Coxaiseion' s suggested course of 

a c t i o n ^ while the tiovernraent of Pakistan anjreed^ to the 

proposal ot the C6»sla6ion» 

20 17,11 «&eo, 8/WJO, annex 50# 

Z\ U#H,rk>c, s/l'tfO* annex 49. 

%% tl«tt»uoo« 13/1**30* nnnex 36*, 

23 U,)J*Doo. S/l<*30, anne* 37* 
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In December 19**9, the COCA lesion raferr^d the 

entiro question back to the Hoourlty Gounollt acknowledging 

it a failure to secure the fulfilment of conditions 

necescary to the holding: of a plebiscite. And reoostroended 

that the five-seraber Coawlsnlan should be replaced by « 

single aodiator with brood nutJ^orlty and undivided 

responsibility^. 

On December 179 l$h$w the Security Council 

instructed its President, General HeJSaughton,, to nodlate 

between the partiea. The two Qoverncier.ts hod clearly end 

unequivocally agreed that the future of the State of 

Jaanu and Kashalp shall be determined by the dessocratlo 

saethod of a free and iftpArtlal plebiscite* In other vorda 

they had acknowledged the people of that tttate a*s the 

ultig&te source of Sovereign Power. They disagreed, 

however, on the cruel&l question of the aetho&e through 

which the ngeeasary conditions; for wuch A plebiscite 

could best be aVeured* Oemrrsl Mciiaughton attcropt«d to 

strike A just and equitable 'bnlanee betvesn the conflicting 

interests in his proposals for the demilitarisation ot the 

State* These proposals provided, inter alia, that all the 

regular forces of Pakistan and the regular forces of 

India that are not required tor the purpose* of aeourity 

or for the rwlntonanco of law and order on the Indian 

2h 11,8,Boo, 8/1&30,, pora»# 2&5-6* 
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side of the oense-flre line should be withdrawn; that a l l 

local forces, including on th« one sldo the nraed forces 

and n i l l t l a of the s tate of Ja_rau and Xashttir end on the 

other the Ajmd forces* should be diearned* Itorautfhton 

eu(„;©8ted the appointment of a United Nations represent At ive 

to iaplectent these principles t»t derailltarlsatlon* 

On !$arch 1&, V>50$ the Esourity Council2^ conisider-

ing that steps should be taken forthwith for the demilita­

risation of the fits fee and for the expeditious dotemlnntlon 

of i t s future through a free plebiscite, eailed upon the 

disputing Oovernoenta to prepare and execute within a 

period of five soothe tvots. >iaroh lbp 19S*0, a progras of 

demilitarisation, and decided to appoint a United Nations 

Representative to supervise the isrpleasntation of the 

pro^ran of demilitarisation contained in *hi? report of 

General KoHaugftton* On April IS, 5lr Own Dixon« an 

Australian juris t and dlplottiat, was appointed the United 

Hatlone Representutive, 
1 

Pakistan aooepted this resolution2*'. Though 

India accepted the replncesten* of the Coast is alon by a 

single Unite- tintlone Hoprs centstive, she rejected the 

25 Resolution »/l»69 

2_ ujt* Security Council, Official Kecordn, 5th 
Year, ft?Oth Meeting, p*3« 
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KoNauchton proposals and therefore, by Inference, caw* to 

reject the resolution iteolf2?* 

Siv cwan Jixon arrived la the Indian sub-continent 

on Hey 2?, ;1950f tsade an extensive tour of Kashmir during 

the next eight weeks and front the 20th to the 25th July 

hold a conference with the Pride Klnlstera of India and 

Pakistan. Having been unsuccessful in obtaining the 

agroeiaont of India to hits demilitarisation proposals and 

htu suggestions for conditions which, in hie opinion, 

would assure a fair *md impartial statewide plebiscite, 

Sir Oven than ascertained the reactions of the two Priru* 

Kinisters to various plans alternative to that of an over­

all plebiscite. While the Government of India appeared 

interested in certain of these *u«f:eetion«# the Government 

of Pakistan, however* contended that the eontraveneneVi 

India*s ooaaltaent to determine the future of the State 

A S a whole by a plebiscite* Despite this apparent lopasee* 

Sir Owen continued in August his taedintion tMid negotiations, 

and persuaded tha flwornnsht of yakintan to a^ree to discuss 

possible alternative settleannte vittaout abandoning their 

adherence to the principle of a etatevlde plebiscite, 

provided that the Oovern»ent of India would ogres to 

accept a plan to be drafted, by sir Owen containing con­

ditions fo>» a fair and lnpertiAl plebiscite in the i^ner^l 
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area of the Kaahnir valley, niwh a plan vas, however t 

rejected by the tiovernnent of India* After both Prine 

Ministers had agreed that there van nothing further s i r 

oven could do under h i s terms of reference* »» *«-$ *«* 

sub-continont on August 23. In h i s report to the Security 

Council he contended as follows s 

"In the end, I beaasie convinced that India 's 
Aftreenont trould never be obtained to dentin t a r i cation 
in any such fern, or to provisions governing the 
period of the p lebisc i te of &ny r,««h character, as 
would in ny opinion perrait the p leb isc i te bein_ 
oonduoted in conditions sufficiently cuardinf? 
against in t la ldat ion ami other foru* of Influence 
and abuse by which the freedon and fairness of the 
p leb isc i te ainht be imperilled* W2S 

On April 30, 19,51* the Security Council, following 

i t s decision of the 30th of Korob for dets l l i tar i ta t ion 

and a rb i t ra t ion , apr>ointed Dr. Frank P» Orfthatt, a d i s ­

tinguished AGHtrioan raedintor, to succeed Bir Owen Dixon 

as the representative of the United stations* Dr. Grahaa 

nefptlated with the Qovernsonta of India and ?Aki&tan 

continuously through 1951 end 1252. Wis aediation e f fo r t s , 

however* concentrated en the technical aspect of the 

problem of demil i tar isat ion, naiaely the else and chstrioter 

of the synod for<w& which should rennln on each side of 

the ceaee-fli^e l ine during the &TOili tori»t lon pe r iod^ • 

< — < — 1 m m 1 » I M I I » Him 1111 >i»iii«im 

m UJUOOO* fli/i79i# v* a.6* 
£9 U»fl*UOCutBents &/tf)75, %jZhh% 0/26II , 0/2763 

and ®/%9£7* 
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In this rojspeet. hlq fsffr>rtff brcu?rht n^oiat th__n____if____r 
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of li'^uoH. vhinh in. it."; tMrn_r«voft!ed thnt th<* nain 

ri.iffe"t*ncf>e. rnith^r thnn the, teppnlott.!. y>roblcnft yer'»*. in 

t*f$*. })lW%SJ\&„5iF !TO.,52,, f¥l„,ft;T WffiftS*. According to 

Or. tirahon^0* there nain issues between the pa r t i e s re la ted 

to the s ta tus of the at ate of Jasizau And Kaflhalr, the 

nntura of the responslbl i t lee of the appropriate author i t ies 

on each aide of the cea«e-firo l i n e during the doail i tar l2a- ' 

t ion period, and the obligations of the t*o Governments 

un-'or the afsrood resolutions of August 13, 19*8 and 

January 5* 19^9* Indeed, India And Pakistan stated the 

fundasentai postulates of the i r oa«e on Xasholr a t every 

stssre of the United. Nation* intervention. These fundamental 

postulates could be aunraarlfted in the following *?oy. 

India considers i t se l f to be In,,.^'.^). TKtKspjpslpp 

of the Sta te of *Ta-ara and KasHailr by virtue of the ins t ru­

ment of acoeselon of Ootobor 26, 19^7 ei^ned by the 

Maharajah of the at ate and accepted by the Governor-Oeneral 

of India* 

The fundamental.postulate of Pakistan i s that the 

Accession of the State of Jatsau and Ka hai r to India i s 

i l legal* t h i s atand vae f i r s t s ta ted in the Pakistan 

« M — « m mml «»«»B>f—" » «»r 

30 U#tt«, Security Council, Official Records,, 7th 
Year, #>$th Keating* p*23* 



complaint before the Security Cornell in January 15»̂ S and 

has been 'repeated thrcufshout the United Hat ions intervention* 

Pakis tan i wain arcsuaientB to support this contention way be 

euassoa up thus* 

• (a) The s tandst i l l agreement of August 15, 19^7, 

betuaen Pakistan AIV:\ the utato of Jmm fend Kashmir debarred 

Kashmir fros entering into any kind of agreement vi th any 

other ^tato* 

<b) On 0 ttober £6, 19b?» the Maharajah of Koahair 

had no authority left to execute an Instrument of accession 

because the revolt of his people: had overthrown his 

Oovernntent and compelled the S&ibar&J&h himself to flee 

froa the capital* 

(c) The a t of accession vas brought afeout X^t 

conspiracy, violence and fraud and therefore i t wa& invalid 

ab lni t lo3*. 

id) token the tfovornnent of India accepted the 

accession of the tttnte of Jo&snt and Kashmir to India atxtl 

rushed i t s troops to the state*, the act of the Oovern&ont 

of India, implied recognition of the constitutional rijjht ! 

of &n autocratic ruler *to regard the fttate as hits peraonal 

property, arxft l t» people as hie chattels*.22 _fc_8 was 

iii n< —«—»iM»wmiimi«iiiiiwi)iMiiii»i»i 

31 ®m bVi»_oo* U/VOO, p.71 for detai ls on thi* 
contention. — 
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contrary to the pr inciple of pa r t i t i on , acknowledged by 

India, according to which the decision of accession nust 

be l e f t to the peopio If i t so happened that A ru le r 

docirod to accede to the iteednion who„o predominant 

re l igion vac different JTrora the re l igion of the trajorit: 

of h is peopio. She Deputy Priae Minister of India* Si r 

SArdur Vallabhai Pat el had specifically declared that on 

the lapse of Bri t ish suzerainty, foyarftltfnty. in. tb» states, 

lagged, to ths. -.vymle. xn-\ t,v.»t.giS decl^on of ftcoc.T.lrvn 

KA3. fi)ft flftoWflft GL&\$l&PP8&P.r&' Furthermore, uben ths 
c 

Government of India oaBe"to know tha t the ru l e r of 

Juru>^idh, the.joajorlty of whose people wer® Hindus had 

signed an instrument of accession to Pakistan* i t cent 

a teiegraft to the Government of Pakistan* which, stated: 
"Pakistan fioverna-unt have uni la tera l ly proceeded 

to act ion *rhlch, i t vas inade p la in , the Oovernpent 
ef India could novel* and do not acquiesce i n . 
Aoocptar.ee of oeooHsion to Pakistan cannot be but 
regarded by the Covorncsent of India a® an encroaoh~ont, 
on Indian severel?nty <»nd inconsistent v i t h friendly 
re la t ions that should exist botirocn the two Dominions. 
This action of Pakistan it? considered by th<5 Govern** 
aont of India to be ^ clo&r attorcpt to ouusc disruption 
in the lntn„ri ty of India by extending the influence 
and bouttorlos of the Dosdnlon of Pakistan in u t te r 
v io la t ion of ths principles union par t i t ion vaa 
«4»rded upotf, and effected." 3A> 

23 Ibid, p . Z 

3* undorliniiitf ours. 

http://Aoocptar.ee
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thus, India1o ooptance of accessIt :cnod by 

the Maharajah of the ;ato of Jacuau .:»d Xr is "an 

enoroaohment on th- orol':nty and termite of 

Pakistan, 

(o) The Gov. .or-C-eneral of India acoop- 'l the 

MaharAjoU'e offer or ...occasion on the oondit on that as 

soon A S l&v/ and ordor had boon restored, thv leation of 

the accession of Kachnir would be decided by . 'ersnee 

to the people. Thus, tha action of tho Kafcar&Jah and of 

the Ck>vernnent of India kus no validity in lav beoauae 

ths Indian Constitution Act dooa not reoon&i&o a 

conditional accession* 

India ar£ua« that the instrument of accession is 

not conditional for It doo»'. not state that the accession 

is conditional. 

(f) According to the United Nations Cossilssion 

for India and Pakistan resolution of January 5, 19*9$ 

Mho purpose of the pleblnolte was to determine whether 

Kaeteair should accede to India or So Pakistan* Thereforev 

the Indian view that the ;:tato of Josusu and Kaohiair is 

a part of Zn^<lc% wbo{j~ tho very question which is in 

dispute*. 

Prca Indians baeia practise - the legality of tho 

prctamc® of ita troops in Ka&fcnir - there follov certain 
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corollary attitudes. Thus, India maintains that the 

Assistance which Pakistan rendered to trlbcttsjon who node 

incursions into tho fit Ate constituted a hostile eatj end 

that the entry of regular Pakistan troops on 8th of Hay, 

19*"3, Into tho j;tato vac an invasion of Indian territory. 

While India hue its arnica in ths State no a Ratter of right, 

Pakistan has no lop,usl.stap3jh in the State. On the one 

hand* India demands that during the period of preparation 

for and taking of tho plebiscite tho territory to the vest 

of tho cease-fire lino ahould not be under tho loaedlato 

sovcrnaent authority and direction of Pakistan or bo 

.••,drJLni„tere_ by the Asfid Kaathair Ocvemment. On the other 

band, & - d J U ^ 

for the .entire, r.tnto ...nd, tho.,un^»^r'tJonodTJtay-egal.^ty. of. 

the jBt«,t» over, its, entiro. territory..*r>>-AnAc-ttr.«bly con--, 

noctcd,., The J'o.'isturjhton proposaia, in'the vlov of India, 

eliminated the eoyero^fihfo; of the Jaramu and Kaahsir St„te 

froa the areas on the oth*r f.ido of the cease-fire line. 

Therefore* the jfo&au_hton proposals vere not acceptable to 

India* 

?V>y^rn.Ur,sy. , 'i*o, solve the Xaahwlr dispute the United 

Xatione »uot first of all OctoiBino the following queatlonet 
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Did tho Kah_raJoh of Kachnlr hold tho Bovoroirjn 

~,ovav of the s t a te in jjplto of tho revolt of hla people a t 

the Btonont vhon ho aligned th<j> instruaent of accession to 

India? 

I f tie did hold tho oovoreicn jmmx* of the State , vae 

tho act of nccesoion by tho Jtaharajah fend the Government of 

India binding : rid l egs l under the India Independence Act ag 

v e i l AS those principles of par t i t ion vhloh the Covernoent 

of India and Pakistan laad concurrently aoknovlodccd? 

Both Indlft and Pokl.-.tsn hs.vo plodgod theaeelvoa to 

solve th i s dlepute over !?a.-ih:"lr through "the douccrAtlc 

sathnd of a free end impartial plebiscite*'. Once tho above 

sentlonod f.uestlons are anEvcrod, i t w i l l bo rc l - t ive ly 

alnple to o?olve the technical problems' of the p leb i sc i t e . 

Referring to the act of aocassion India h^s jaalnt.'ilned that 

sho holds? tho eovorelgn povcr of tho State of *7anau and 

Eashelr in a l l eiattere re l^t in; ; to external a f fa i r s and 

defence of tha t State. On th i s ground India has boon able 

to block wtwy attempt of the tfnifcad Wat ions to solve the 

dispute . 

Over eleven yenm have pnfl»;o«l since tho trash'Sl? 

dispute was* brought before tho United Stations and at i l l 

to-day i t rcnalna unsolved, Thi» fact ref lec ts the voakneao 

of the United notions* As the United nations has no force 
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of it a ova to compel obedience to its orders, India h/ie 

boon able to evade by dlplo^.utlo uonoouvroe her duty to 

take the plebiscite In Kashalr* 

(b) 5!he Palestine <h*o*tlon 

In sioveabor, 1917, tho Lloyd Goorgo Cabinet of the 

United £in_dosi issued a co-called Balfour Declaration tfiich 

proalsud tho establishment of a National Hone for Jcv/s in 

I '-lestl.:o aft or the successful toruln «tion of tho var* 

- h i s declaration VAC ftinoJ, to t7kin the. support of vorld 

J<j.wy and qui te par t icular ly of After loan «7or.?y. In the 

autuen of 191? tho Allied «nd Aosooi«tod Fcvcra vere in 

o wcrioua posi t ion: Tho bol-havlk revolution had d©_ora-

l lzod tho Russian Aray; tho ihw-jiiuns had boon defeated; 

tho French Anay vac not r.blo to take the offensive; and 

t h s Avaoricf,-:i troops h*id not yet arrived* In the viev of 

tho waited Kingdom Government tho Balfour Declaration vas 
35 

l ike ly to serve tho purpose. 

In 1922 the League of H,:tiona endorsed tho Balfour 

Declaration and charcod the United Kin^do.i to carry out her 

proniee by noting oa a ::nnd»\tory lover . Thus, tho League 

35 Arthur Koeatler, "Proniso rind Fulfilment's p. 6 
John rcaolaurin, The United Nations tm<l Power Po l i t i c s* 
p.120. 

36 See U.S.Doc.A/292 for text of tho annuate for 
Pa les t ine . 

http://uvr.ii
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of :.'„tiona re«iuialtii I Palestine from -tt ovmwe to 

provide tho Jot;.* vltJ ;c.-ir lontf-drenned i. ^ hone* 

Consequently, tho vc. r.isc*;.<M,' of a ;•:!>; \t wiity in 

Palest ine booaao a reco„nlao<l intern*, tlona r l eg ib i l i ty . 

Ihe United Ki.-\;j.;oKi :&auate ovt*r ra .t, £_.->.; WAS to 

ter-.iitv-.to on the l a t of Au;;ajt, l$fcG. Cn ; .pr l . 2,1?^?, tho 

United Klntploa Govemncnt cubedttod the quostior of tiia 

future governttent of Palest ine to the Coneral Am inly as 

a l l l t e ef for ts a t reconcil iat ion betu^on the Ara and the 
37 

Jews had ended in fnlluro* Che United Kinsdoa L xrnsont; 

f urther su{JGe*ited ca l l ing a special fio^clon of tho -or- ;r/JL 

Assonbly to const i tute and instruct A special oouralttoe to 

prepare for the consideration* at the regular cession of 

the Aooeably, of the question. 
38 

She Special four, ion convened on April 20, -and on 

May 15 appointed the United n t i o n e Special Conaitteo on 

PalestIno <UKS0OP) to study the Question and report I t s 

findings to tho neoond Session of the flonoral As notably in 

the nut ".in. 

The CooBsittoo wade & csroful and profound study of 

the question, sojourning in Palestine frost the middle of 

37 U.*!„ Poo. A/295 
39 y.i.\ general Ac.-n'.bly, 1st Special Session 

Official Records*, 68th Moot in*;, 
39 Ibid, 79th Meeting, pp. 157-1?? 

http://ter-.iitv-.to
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June to the end of July . flio I n t e r e s t s of the ';*bs were 

representors, by tho Arub jher Co : i \ l •:"*>«» and *}•. ' .nteroats 

of the ;Uo.niut» by the •' -h A^ncy . 'rch •;•>."v v** oon-

f ldent t h a t i t would >n< : a-.-so e i t h e r in th* -"enerel 

Ani'iO'nbly or In 'Che Co-,ni >, Tho Arabs ware : ~ ••rilling 

to p e r a i t l-nr^c-soule i:.v *-.tion of Jevn nor t c ...-.mt 

independence to A Jewis*h -v.to in P a l e s t i n e , Ihe Joifa, on 

t^.e o t h e r hnnd, wore not wi i l ln r ; t o accept anything leap 

than tvxti - m i g r a t i o n «n<i she prospect of index>endenQe. Al l 

a t t e s t s to Urin*: about conclllt '-tion between these d e f i n i t e 

content ions f a i l e d , -ho rcajority of the »eni>ors of t he 

Coii~.lttoe reco-winded to the aoner*\l Afioeribly t'rr.t P«:lentine 

be '-.tvi--Fv$ i n t o t-^o w ^ v V ' n . . inft^->r?vfo:>t, ftorto^rftt.lo 
_ .1 r- • -r i * - t* H in u r n - T I T n>i iiu • • jt i f i T - " "V1- i " n l - *~ 1" ' *——•-• ••• - . • • • . • • > t.—,— • i..t._ •—. • »_____—,_______ 

"•'»tntee <- ?iB ;;r«b :itato and A Jevish ?>t^ta * jo ined in a 

Csi&toraa-unicn; »n^ t h ^ t nn in t e r Actional retfl~e be set up 

f o r Ji?ruftAlea. 

Ifce tiener-i Assembly, on sieptor.bor 23, 19*»7, e s t a b ­

l i shed an <><*. hoc CoTy."»itwRO on the Pa l e s t i n i an v.uoEtlon, o a -

poeod of All xeabers of the United Nations. This Co.-^lttee 

v s s i n s t ruc t ed to ooncldor the jieport of the United Nations 

Special Coz»aittee on Valentino and two other i t e&s , one 
^1 

proposed by the United Kin;;do.a and the o the r by rauSi 
/ 

_--*.*»• wvmmm******* miwwi»*mwii*>Wi 

*0 'J.:t'.up*joiril Go: ./jit tee on F s l e s t i ne - Report to 
t he General Assenbly; l/,?l. Doe. A / 3 # * 

M >,l J* - S M _ t. I *%'£ fL 

http://Coii~.lt
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u? 

Arabia and Ir<;q. 

Tho Co'-irittoo i.-udo « i-r^found r.tutfy of tho <:unr.t3.on 

i.et'./oon t>eptc.v.bor 25 cml ?:ovo.:.bor 25. "-he Arabs b»«cd t h o l r 

clal'Tj to 7aloi',tino upon t h o l r c e n t u r i e s ' old. po a r e g i o n of 

tho country; t h o l r rv t u r a l r i£h t to «loterrjlno t h o l r ovn 

fu tu re and the v-loO,^.: qlvpn to tho Arabe by the United 
^3 

i-rin/jdo^ Government during tho Fi rn t world V.-.r. -fce J ^ - JS , 

o>n the other hand,b.\cod t h e i r clai'n to Pa les t ine en the 

?Jalfour Pecla;v.i:ion, -,'hich v;*s _1RO embolicJ in the ri-.n-J.-.to 

f o r i .".!;•!rtine. Tho A?nbs re jec ted t h i s content ion on 

r.QVG?'1 ground , ln".^r ..illT ' t t h - t I t vws Incons i s ten t with 

•cho plcdjos .;lven to the Ar.ibr. before and oft or t he c^to i t 

VJD r:_de; t h a t i t ur,r, o-de without t h e i r consent and „no-.r-

Io„_e; and th t I t v.-v-, c^ntr- '-y t-y the., -rrinclviloe. of nn t l -no l 

self-~ot-»rain~t ion. «nr. ::ovor&or 25 the Cox^ittee reco/>„-en­

ded to the General Assembly a r>l_n of p a r t i t i o n with e»N-:r.;>iale 

union. 

The reco.-'incn b.t lona of the Co: i l t t e c uero considered 

by the General Assembly fro i the 26th to 29th of Kove:_ber, 

!?->?. Tho plan of p a r t i t i o n '..'1th economic union vas opposed 

''-2 U.!J.2)ocu'T.?nt« -7317 .-n1. . '7:rS 
^3 W.»:.\)t'norrl Arr^onbly, Ad :-:oc Ocr.v.lttoo or. th© 

P a l e s t i n i a n M i c t i o n , P»ooordc of . k ^ t i n g s , 1'•'*?, 3rd .^cctinfj, 

•'^ Ibid, *Zh Koetinc, -. ». 12-19 
^5 U.H. tfoc. ,75X6 
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by the represent',tlvoa of Cubs, H7't, (iroooe, aaitl, Ir-in, 

l.ob'.'non, TVclntan, tho rhlilpplno;n, .'audi Arabia and Y^'^on, 

On i.'ovo-ibor 2?, tho reore.-Mntativo of Lebabon subnit-ed the 

following proposal for tho solution of tho <:ueo-tlon: 

"1. An independent f „ ie-aal :*t (to of Palestine 
:;hall be cot un not la tar th.n Au^upt 1, lc'a3. 

2. The Government of the Independent federal St_to 
of P<aloatino fball be constituted on a fedornl basis 
f.iul shall consist of a federal ôvornraont and the govern* 
cent of Arab <md Jewish cantons. 

3. Tho delimitation of oho c:ntonnl boundaries 
ph~.ll be carried out in euoh a vp.y as to have tho 
ssialleet possible Arab or Jovi;:h minorities in each 
c.-nton. 

h. _ho population or Pale;tine auall oloct by 
direct univorn.X suffra x a constituent an-onbly vhioh 
idv-ill «Jrau up the future constitution of the r<»t3eral 
f;ta.uQ of Palestine. 'iano constituent curonbly rhs.ll 
oor.prlso all population 'groups*, oroportionato to their 
nu:ab2r. 

5. In dGfinlnr; tho -.ovor of tho foe oral Govern­
ment of yalrxztlm, its legislative mid judiciary or—.na 
as veil as ZYM rotors of the contorifl eovamnonts, a-nd 
in Jeterninin:' -ha rolatl ana-hipc bctv-'on the ean-o.-ial 
government", and tho federal '"ovarraacnt, tho constituent 
f\8:'..?-.bly vlll bo .;ul Zod pr-inoip- lly ly the basic pattern 
of tho Constitution of the united V.Xi. tas of A'.iorioa and 
by the organic lu\t$ of tho r.tnton of tho Union. 

6. '.r-onr, ochor 1-poritlvo provinionc, the 
Constitution ahall provide for tho protection of tho 
Holy ilncoe, freedom of acoo,1:', vie it and vorfhip, in 
accord.no with the kt-.tus <(U0, >:;> vnll -:_ the aafe-
"u-»rdln^ of the rl;:ht» of roll~ious eatabllahnents of 
oil nationalities in I-alectlno. * 

*6 U.W.General A&cc/bly, official Records, end 
Sosalon, 12oth i'.ootin̂ , p. 1^12. 

http://ph~.ll
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In s p i t e of th in f l a t t e r i n g appeal for tho r.upp.ort 

of tho United .s tates, tho represent; t i v e of tho United 

f t a t e a urvpal t h a t the r epo r t af tho ad Hoe Committee on the 

P a l e s t i n i a n «'UO"tion should be put to the vote Bli.;r/v.'.i-.tely "-

The dencral Assembly adopted the r epor t 01" the -VI "Toe CoK-.ittoe 

by 33 votea to 13, with 10 abs t en t ions . "h i s r e so lu t ion 

on the future Govornr.cnt of Pa les t ine adopted the plan of 

p a r t i t i o n v/ith economic union; appointed a United nat ions 

i a l e r . t i ne Convstfa: a ion to oivr-ry out tho p a r t i t i o n ; and reques­

t ed the r .ecurity Council to taJce the necoBB&ry rcoasurec to 

i_pleaont the plan, to c:.i;,ovor the United Itatlone Conai.::cion 

i f neee.-aaary t o r e s to re per.ee under A r t i c l e 3'? of the 

Charter and to rc;;-.rl a/, a breach of tho peace o r th roa t to 

i t o r act of a_fjrear,lon tiny a tcor.pt to a l t e r tho set t lcscjnt 

by force . 

"he follovihfj '.poo t a t ions of the speeches nade by 

r e p r e s e n t a t i v e s of Arab S ta tes a f t e r tho r e so lu t ion of 

p a r t i t i o n •;&„ adopted, i l l u s t r a t e ho-.; tho United Nations 

docituitn wa« regarded by the nrab S ta toa . 

>'•? i b i d , p . v a ? 
''.8 Ib id , pp. 1*2*-$ 
*9 U.N. Doc. 181 ( I I ) A. 
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K.n .H. Aiair F a l - a l a l ibaud ( f a u d l A r a b i a ) ; 

" . . . toaay»s ron-<?.ution h 4a de s t royed t h o Char te r 
and i l l tho oovcnanta ; raoodina; i t . w 

M\'« have f e l t , Xiho aaay o t h o r n , t h e pro.- -ur© 
e : ;e r ted on v a r i o u s ropro . ca t s t i v e r of t h i o Or" n i - a t l o n 
by aoae of t h : bla; Poaoro in ovdor that; t h e votr* .;houid 
be In f avour of p a r t i t i o n . Tor thoao r a a a o n s , the 
Cov«.-_n..iont of r a n d l a r - b i a r .•;:!.• t o r i , an t h i s h i s t o r i c 
o c c a s i o n , the f c t t h a t I t ,-1nf.r, n:.-c o o n . '-Vsr i t c ^.f 
.d.i'MI'V'..''-.'•'- îV3, *"'.'".?"'.'At, Pft. •,,''",f>. •"' • tpaay ;"//. rl"~o ta.-^,- ". 
/ •'-•fr'jl.v,., 7urthor:.o"ro, I t raiz^rva-j t o l t r : e l f cr.e f u l l 
r i arc to a c t f r e e l y in va t>B \or -';*y i t deoaa f i t , i n r 
nccor la r . ee wi th t h o p r i n c i p l e s o f r i g h t and J u p t i c o . *jQ 

Mr. Ja 'na l l ( a r a a ) ; 

rta'e b e l i e v e t h - 1 t h e d e c i s i o n ',/hleh a-o have no\r 
t ahon i a a very ao r loua one . I t i s one th; t u n i e r -
nin-as v-.^ii^o, J u a t l o e txncl »)e...ocracy. In th<-> n âv.e of 
.-y Gevbrn-nn t , I vKi t o s t a t o t h a t i t f e o l o t h a t t h i s 
d e c i s i o n I s a n t i - d o a o c r a t i c , l l l e . p , ! , impar t ! , .1 rnd 
contr«:ry t o t h e C h - r t o r . I t c o n t r a d i c t a ' t h e s p i r i t 
and l e t t e r - of tho Civ r t *r ( . . . ) I viGh t o pu t on 
r e c o r d t h a t Ira1 : a^o t not r c a o / n i z e t h e v a l i d i t y of 
t h i s d e c i _ i o n , a ' i l l r ^ne rve freedom of a c t i o n toua rde 
i t _ i m p l e m e n t a t i o n . . . * 

A~ir /_v,lan ( f t y r i a ) ; 

"vientlo.-vni, the Cxi'.rZQV is dead. But it did not 
dio a natural death* it vas curdorod, and you &11 
hnov \r:iQ io ;ailty, rt 

Hr,y eountry vlll never roco»;r.ixo such a decision*. 

The resolution of Iovonbor 29 provided niit for 

ol:.:plo partition of pftlootino, but for sortition vith 

oeononio union. It e.avlaa > d the creation of an /.rab btato, 

a Jewish Ctato, .a.rd the City of Jcru-.'.len under a special 

international re/pino ̂ JLrilnictorod by tho United Nations. ' 

50 Underlining ours, 
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Thot.-e throo o n t i t l c u , because of J u s t i f i a b l e doubt o concern-

in,; the ooononlo v i a b i l i t y of tho proposed Arab ; : tata &nd 

the City of Jerusalem, voro to bo linltod in an economic 

'anion of r a l o o t l n e . Thus, tho economic union \ta& t o cor rec t 

t o cofio extent the obvious dlaadv:.nt&re of t e r r i t o r i a l 

p a r t i t i o n . However, i t vaa poss ib le t o execute t h e plan of 

p a r t i t i o n . w i t h economic union only i f there e x i s t e d a 

v i l l i n _ n e c s on tho ^ ^ ° f both Arabs* and Jews in Pa le s t ine 

t o cooperate . The Jewish Agency accepted tho p a r t i t i o n p lan , 

al though v i t h re luctance since I t f;ava tho Je*.ra one-elcihth 

of the t e r r i t o r y envisaged in the Balfour Declarat ion. The 

Ar«b Mlijhor Cocrcittoe refused to recognise tho r e s o l u t i o n of 

Novenber 29, !?.*?» In Tact , tho Arabs s t a r t ed a v&r ra^aln^t 

the Jews. Battler? vero fcupht a l l over tho Jewish par t of 

P a l e s t i n e . "ahc Mandatory Power vas unable to heep order . 

Under tho p a r t i t i o n r e s o l u t i o n , a United nat ions 

P a l e s t i n e Co:a_iiiaion, composed of t he r ep resen ta t ives ofi 

f i v e oorabor at&toa, vas oa tnbl i :hod, 1'his Cocaralssion \m$ t o 

implement th«s plan of p a r t i t i o n with ocononio union. In 

t h i s tacJs I t was to a v a i l ltrrolf of the ,7ui&anoa and 

nseiatonoo of tho Security Counoil. In January 19&8, tho 

Co.A'riir.sion i nv i t ed the Arab Ki;her Coaiaitteo, the Jevlch 

Agency «.nd the United Kingdom as the Mandatory Power to 

dosirjiato r e p r e s e n t a t i v e s who iri^ht furnish the Conniesion 

such information and ot)v»r aoclctnnoo a s i t raiRht r equ i re 
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i n the aiaohar.'jo of i t a uut ioo. The United Kindlon and tho 

Jewish /«t;onoy cor.pllod with t h i s roquoat , while tv-^ '"rah 

jf-Ilrhor c'.-v.-tnittoe refuffod the ±[\y'\Z^z^pnfmjtr\Zir\[-: thr t , I t 

WAS ^.'^tar-.'in.^.y ,tw yrnXxz in re joo t lnn p a r t i t i o n "Vi. In 

r"funal yeconil'-'e..,U!.T0 reso lu t ion th?. <•• rofaeot or nnyzfrjn™ 

d-^Ivim* the ro f r ag 8 5 i . 

Tho Cor_iitision aubai t ted to tho Securi ty Council 

two monthly r e p o r t s , datod r^upoet ivcly Ja.nu-aivy 2? and 

:-Lareh 12, l$*e>$z. On Fobruury 16, 1 ^ 8 , tha CoaraUsion 

proaontod t o the Securi ty Council a special repor t53 on 

tho problem of e eour i ty in l- 'aleetino, with -"arSlcuVr 

reffy.-ncf* to the, t^ajan -?n"np.->...oflaw, pud ov____ and to the 
J •>» 1 — — » — — M — — v — 1 W K 1 i—.—i —»—» 'W ^^<«fr—J, m»i 1 iii.MmiM»m» —«, -11 I I . I . ' I l i a Wi«W Mi » i • ! ! • * • - i.i'iipii • n—~——WW, 

i--ga:".entatlon of the r e so lu t i on of Kove.-.bor 29, I? 1 ' ? , on 

t he future government of P a l e r m o . In t h i s r epor t the 

Connaicsion ca l l ed uporsi the Security Council for aes i s t ance 

In zh'-t d ischarge of i t f <1*utlft0, having s ta ted t h a t wtho 

C01 mission now findo i t c o l f confronted with an attea.pt to 

defy i t s purposes, and to nu l l i fy tho reso lu t ion of tho 

General A_socblyr t. I t roforrod ta the Security Oour.ail 

the "problem of providing that or.nod ass l - t anoo which 

,u - u r n • ir n - - - J - f—' ' " 

51 U4N.Doo. A/ 532, p . 6 . Underlining our is. 

52 U.H.Doouoentn (5/663 and. fl/695 / 

53 U.N.Doc. £/6?6, 

http://attea.pt
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alone would enable the Comalsalon to discharge lt« reepon-

aibilitioe on the termination of the Mandate", and 

o&phasised the need for proapt action in order to avert 

bloodshed and to as a 1st in the lsaploramtatlon of the 

resolution. Kooognlsing' that it would be unable to 

establish security and aaintain law and order unless nllltary 

forces in adequate strength were ando available to itf th© 

Corsoieaion stated that "powerful Arab interest«, both 

Insldo and outside Palermo, are defying tho resolution 

of tho Genei-ai Asoo-bly an*% are engaged in a deliberate 

effort to alter by foroo the settloaont envisaged therein** 

The partition resolution had adced, the United 

Kingdom as the Mandatory Power to cooperate in carrying 

out the partition plan and had apeoifle&lly raquostod the 

Esn&atory Pave? to turn the adainisitr&tion progressively 

over to the Coasalssion, coordinating its plans of with­

drawal with the C6:.iale*lon*8 plant? for taking over. The 

Oovernaont of tha United Kingdoa* however, had node it 

clear long beforo the Oonoral Asseciblyta decision v&s taken 

that it was not <pvttp<xra& to accept any responsibility under 

the General Assembly »a reoorwaondotlon which would involve 

the use of United Kingdom troops aa the means of enforcing 

a decision likely to bo resisted by J w s or by Ar&ba. / 

Thus* the ropr-sentatlvo of the United Kingdom on ttovenbor 
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20, 19^7, unsod that the General Aggonbly, In droving up 

its roaonaendatlono, should "take full account of the rich 

of strife In Palestine and the need to provide a mztmn of 

filling the gap In the process of enforcement left by tho 

decision of the present Hondatory Power that its troops 

could not be uaod aa tho instrument of tho United Hntlona 

for this purpose"5'a, 

The Mandatory Power never allowed the Pole-tine 

Co?iaisaion to enter Palestine, but acreod that the Cos* 

nl-8ion could send a few jaonfbcre of its staff for the pur-

pooo of finding acooramod&tion and nsahlnj* arrangementa for 

necessary facilities with tho Palestine Government, The 

Cosaiaslon accordingly sent an advance party to Palestine 

on 8aroh 3, 19*Q* It hold ©ootinss with tho Governacnt 

of Palestine relating to raattere which #oul& arise on the 

aaeusaption by tho Palestine Coeiaieislon of tho roaponeibili-

tloa aajsignod to it by the partition resolution* She jjroup 

SLUQ kept the Palestine Corsaisolon informed of the general 

situation in Palestine, particularly with regard to natters 

of order and security. 

On April 1, l?4d, the Soourity Council, noting the 

incraaoing violonoo and disorder in Palestine, called 
/ 

• , •> iirt—i—•mmMWIIi,• m m Wll.MHIMW.|M»l»l ' 

f\ U.?I.» Security Council, Official Bocords, 3rd. 
Year, 252*& footing, i>. 271. 
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upon tho Jovian Agency and the Arab Hichor Cooaittoo "to 

raoke representatives available to the ftoourlty Council for 

the purpose of arran&injj a truce betvoon the Arab and 

Jevish CoEsaunitiee of Palestine0^. Tho representative of 

the Jewish Agency informed that the Jove of Palestine were 

ready to obey the oall to ceaso fighting as soon ae the 

Arabs did so* while tho representative of the Arab Higher 

Coctaittoo declared that the Arabs would only do so If 

*they vore assured that ths truce and the ensuing discussions 

vere not a preliminary to the partition shhene". 

On April 2, 1948* the Palestine Coseils-lon presented 

a report56 to the Security Council, explaining that it had 

not been able to i&plenont the partition resolution because 

of *the arned hostility of both Palestinian and non** 

Palestinian Arab elerssnte, the laofc of co-operation from 

the Mandatory Power, tho disintegrating security situation 

in Palestine, and the fact that the ft^ourlty Council did 

not furnish, the Cor.nl nation with the ̂ ece^gtqry flrncl 

On April 16, 19^8, the Security Council panned 

another toothless resolutions? colling; on both parties 

mmmmmmm~fmm*i m i i i i n , 

56 U.J?*Doo. 6/532* Underlining ours. 

$7 Vljl, Do© a/723 
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to ceaao fichting "without prejudice to their rights, 

olnias or posooa_ionsB. On April 23, tho Security Council 

establiehed e. truce commission for Palestine, composed >t 

representatives of thooe Beabera of the Security Council 

which had career consular officers in Jeru„alara. ?hU3 

tho USSH VJhich had no career consular officera in Jeru-

flalea vas debarred fro© the Conaai?oion. Thi duty of the 

Connlscion vae to assist tho Security Council in super­

vising tho issplcnontetion by the parties of the above 

rosolution. 

On Search 19, 19^Q^# th& representative of tho 

United States proposed that the Security Gounoil should 

call another special seaalon of tho (Amoral Aaseisbly in 

order to consider establishing -a temporary Trusteeship 

over Palestine since the partition plan had "proved 

unworkable«*. 2ho r<?preaentativo of the tfSSH thereupon 

stated that "full renponolblllty for vrooStlnn; the 

decision on the partition of Palestine* nox-f lay with the 

United states. On April 1, 19^0, the Security Council 

decided to su'inon tho second special soeeion of the 

General Arseenbly to "consider further the quotation of the 

future government of PalestIn©"59, 

5S y.W.feourity Council, Official Records, 3rd 
roar, 271st Mooting* 

59 tl.!I.I5oo. s/705. 
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"She Oenornl Aaaocaibly convened on April 16, anil four 

weeks of heated debate followod^u. The representative of 

tho United statoa deolared that It m s plain that partition 

could not be enforced by peaceful weans and suggested 

trustee ship ae an ejaorgenoy »oaouro^« Ke, hoy/ever, did 

not sub-it a fornal draft resolution to this end. Instead , 

he presented a working paper**2 which proposed a Temporary 

Trusteeship for Palestine. On May l*t 19*8, the 0en»ral 

As-ecjbly finally adopted a resolution^ vhich relieved the 

Palestine Consalssion froa tho furthar~ exercise of duties 

under the resolution of !love»b«r 29, 19**7* &nd oapoverod 

a United Sat lone Mediator in Palestine, to be ohoeen by a 

special cosalttee of the General Aeaexably* to *x>rosote 

a peaceful adjustment of the future situation of Palestine1*. 

The situation of Palestine was at that xao&ont 

getting out of the General As2osibly*a control. Tho Mandate 

of Paleotino was to terminate on tho 15th of Hay* Shortly 

before the General Aaeoably not for the final plenary 

60 U.M., Official Rooorde of tho n-coond Bpeoinl 
Session of tho General A„AB»bly, Vol.1, Plenary Meetings of 
the General AHOerably. 

fr 17.J5., Official Keoorde of the Second Special 
Soaslon of- the General Aaratably, Volume XI, 1st Cbamittoft 
117th Moo tin*?, pp. ̂ -10 t 

62 U,H,l)oa A/G. 1/277. 
63 U„N«Doo, 186 (&~„). 
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debate on Hay 1*, a Jmfiah v̂ oyl.ff.lonnl OovLerpn^nt r>
i"oclnlnodl 

the ln''|.anen̂ nnlt..fitatH. of lerael and the Government of the 

United States gave Sarael d^f^cto, recognition. 

Under the a»nnrnl Assembly resolution of Kay 1*, a 

consittee of tho Assembly oompoood of representatlvoa of the 

pemanent members of the Security Council not on May 20, 

1$*Q, and appointed Count Folfce Bernadotte, President of 

tho Swedish lied Cross* as United Stations Mediator on 

Palestine.^ 

On Stay 15, 19**8, the Security Council received a 

eabloip^aa froa the Jowlsh Agoncy for Palestine dharnins 

acts of a?j_roeslon on the part of $vonsjordan^5 and a 

telagftaft tvam the Minister of Foreign Affairs of Egypt-6 

stating that Egyptian arood foroes had started to enter 

Palestine, after the British Mandate had ended, for the 

purpose of establishing eccurity and order. In tho course 

of the dlaaussion, the representative of the Jewish A&eney 

stated that the vary idea that the araed intervention of 

Egyptian forces in Palestine vould. lead to restoration of 

order va& grotesquo* Ho furthermore ur&od that the 

&* u\N •Security Council, Official ttooords, 3rd 
¥car, 2?9th Hooting, p.k. 

6$ V»B»Doe. S/?*A 

66 tl*R.Doo« s/7^3 
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Security Council determine the situation in Palestine to be 

a throat to international poaoo and an act of «£„roesian 

and call upon the Arab tttatos to refrain froa ag^rooslon 

on ponalty of action under Chapter VII of the Ghartor67. 

On Key 17, the Security Council had before it three 

further coaTnunioationo regarding the situation in Palestine. 

A cablegram frors tho provisional Covornannt of Icrael 

lnfornod the Security Council of tho proclamation of an 

independant otato of Israel in Palestine^. A noessse froa 

Kin;? Abdullah of .ranajor&an stated that bin amed forces 

were compelled to enter Palestine to protect the Arabs 

there"'. Ana a cablegram fron the League of Arab States?** 

declared that *in order to fill the vacuum created by the 

termination of the Mandate nn& the failure to replace it 

hy any legally conatituted authority" the Arab States were 

compelled to intervene in Palestine for the sole purpose 

of ssatoring; peace and security and establishing low and 

order* ThQn the cable„raa continued as follows* 
tfl?he Arab rotates rooo„ni2© that the lnrte»ff»nflnneo 

and eoyereii-nty of Pqlertln.o vhioh was BO fur subject 
to the Urifclah Hondato hna now, vlth tho termination 
of Kandato, bwpftpo, o-tabllrho.d,, .yy.yaoft. and aaintain 

67 U.W.?.*oourity Council, Official Records, 3rd 
Year* 292nd Mooting;. 

m 0.W.D00. s/?i7 
69 U,H.Doo, G/7*b 
70 U.H.Boc. S/7^5 
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"that tho lawful inhabitants of Palestine are alone 
competent and en t i t l ed to s e t up an administration 
in Palest ine for the dlnohnrfto of n i l ftovornsiontal 
funotlono without mxy external Intorferonoo. As 
soon as that etn&o in renohod the intervention of 
the Arab s t a tes , vhioh i s confined to the restoring 
of peaoe and entabilshnont of law and order, shall 
be put to an ®n&, and tho....noyorr* 1m. "t.nt^ of ,Vqle,fi.tlno. 
v l l l be coppat.pnt ,10 ..fia f̂>r'̂ ratJ.fl,nr.;

r>t;V'i the oth^r, 
j'^tO'V.nh.ibi'r-! o'r "tim. .Ar^~Ta"'.:uo.-..to... t »fro ovo~y.. 3ter>. 
for t h e promotion of the vulfaro and security of i t s 
pooplos and t e r r i t o r y . w ? i 

Tills cablegram vaa a flagrant defiance of tho 

United nations* 5h© Mandatory Power had turned over the 

responsibi l i ty of tho future fiovomnont of Palest ine to the 

United Kationc •which had accepted I t ' as a ©uccossor to the 

League of nations. The Arab ft a t a s denied t h i s transfer 

of authori ty over Palest ine and maintained that the 

t e r r i t o r y had no "legally constituted* government af ter 

tho termination of the British Mandate. Furthermore, they 

held tha t "the lawful inhabitant a of Palest ine *yoro alonen 

eo~petent and en t i t l ed to «et up administration in 

Palest ine for the discharge of fpvornsontai funotions 

vltbe-ut ant external Interference% Time, fthe. Arab "tatoc 

denied .both the co^pet^nce nnd thf* l».:al r l r h t of th** 

United fictions v l th rn^r-^ct to.thw (»?=tabltf--brv>nt of the 

71 Underlining ours* 



DlDPlttKiJ OV;j; A Tl„lM?Qfi;Y 18^ 

the, iwrsitlon, vUnn .n4»tvr,nfl bŷ  the. i'nl.t->d Nr>Tlo?;f?. 

The nrr-iPd invntvlnn. of. Pfll«vt'tne by f^o Arab **r>zn& 

als'o consti tuted a fl.Hf!;r,f.pt violat ion of th*> Ohnrt^r, of t)-,» 

United Kationn. Paradoxically, the Arab s t a t e s donied any 

r ight of "external interference* In Palestine while they 

themselves launched an arood intervention. The unlawfulness 

of t h i s araed a g r e s s i o n , according to Kr. Trygve Lie?2 , 

was compounded by " i t s design to upwot the specific v l l l 

of the United Rations*, "The United Uatlons? in hie view, 

"could not perssit tha t aftersssion to succeed and at the 

sane tisio survive as an inf luent ia l foroo for peaceful 

sett lement, col lect ive security, and meaningful i n t e r ­

national lawl,73# 

Under Art ic le 2* of the Charter, the "cabers of the 

United fiat ions had conferred on the Security Council primary 

respons ib i l i t i e s for the zsaintenence of international peace 

and securi ty "in order to ensure pro-rapt and effective 

action by tho United Nations*. 

On Kay 17, 19*0t tho representative of the United 

States submitted to th© Security Council a draft resolution*^ 

which determined that the s i tuat ion in Palest ine const i tuted 

72 Trygvo Lie, In the Cause of Peace, p . 166 

73 Ibid. p . 17* 

7* tJ.fUDoo. 0/7*9. 
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a threat to the peace and a breach of the peace within tho 

conning of Article 39 of the Charter and ordered all 

Governments and authorities to cease any hostile military 

action and to insue a oaaee-firo order, to beoorae effective 

within thlrty«*six hours after the adoption of the resolution* 

The representative of the United Kln^on submitted a _ erics 

of asondsonta to the draft resolution. The naln points of 

these ojaendnents wore the omission of any determination 

by tho Security Council that the situation in Palestine 

constituted a threat to the peace or-broach of the peace 

and the substitution for the cease-fire order of a call 

upon the parties to the mne effect. Subsequently, tho 

representative of the United states submitted to the 

Security Council a questionnaire/-' to bo addressed by the 

Council to the parties concerned for the purpose of 

ascertaining ths facts of the situation in Palestine. A&ons 

the questions to be put to the Oovorn&tents of 5_ypt, Iraq, 

Lebanon, .audi Arabia, fiyrla, tho Kashetnlte Klngdon of 

Jordan, and Yemen, two questions ro«d\ as follovsj 

*{1) Have tho Arab Govormsenta entered into any 
agreewent .ftaonn; thonr.elvoa with raspect to Palestine. 

a(2) If so, what arc the terns of the agreement*. 

75 U.H.DOC. 8/733. 
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The roproGontative of Lobanon objected to the 

inclusion of tho above questions at the meeting: of tho 

Security Council on the following; day76. She President 

(representative of Franco) held, however, that the two 

questions related to tho naintenanoa Of pesoo* vbich was 

•precisely within the province of the Security Council*. 

Then the representative of Argentine cited Article 2 (7) 

and suggested that inclusion of the t^o questions in th© 

questionnaire should be decided by vote. As a result of 

the vote these o.uosstions vera offiitted"frox& the que;;tlonnair©?7 

-he representative of #yrla proposed at the caae 

dieting that the following additional question should be 

addressed to the Jeulsh auttorities in Palestine* 

"Do you have mwn^ your armed forces foreigners 
who are not Palestinian oltlsens?*' If so, how ssany 
or in what percentage?* 78 

thereupon, tho represent a tlvo of the Jewish Agonoy 

surges ted that, olnce tho in^»rr.tion policy of Iprael is 

a natter of doa<»ntlQ JurltvUetlon under Article g(7). it 

should also be excluded from the questionnaire. Consequently, 

the Syrian proposal was rejected by a vote.7? 

l inn ii • ' ' 'li mini 

77 *hl<U P# 36 

7B Ibid. p . 27 
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Tho i^eprenentatlve of tho USSR, however, expressed 

regret that a throat deal of tine had bonn vasted in dls«* 

ousslnn' the questionnaire uhen it was clear that tho 

Seourlty Council had sufficient information to dotenrdne 

the existence of a breach of the peace. 

On hay 22, 19ij-8# the Security Council adopted 

another toothless roRolution&G which _ave a ceasefire 

order to all parties ooncomed in Palestine, effective in 

thirty-six hours after nldnight How Yorit standard tine, 

Kay 22, 19*&» M u m thio resolution was passed the 

representatives of tho U5SH and Ukrainian _SH abstained. 

On Kay 20, the representative of the USSR had appealed to 

Hthe wisdos and sense of Justice" of the ssosbora of the 

Security Council, and implored thea not to aggravate the 

situation by adopting resolutions "which cannot be 

lapleoonted*.^ 

Th& Provisional Govorwaont of Israel accepted the 

reeolution of May 22, and is&uod A Qease*»fire order to 

its troops. The Oovernaenta of Iraq, Lebanon sind Syria 

lnfomed the Security Council of a delay in tho receipt 

of the resolution m<l requested an extension of tho 

80 U.H.Poc. fi/773 

81 U.S., Security Council, Official Records, 
3rd year, 299th Meeting, p. 18. 
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t i a e - l i s j i t to enable tho Arab Governments to consult. 

Thereupon the Seourity Counoll extended the t ino-l ici i t of 

the oonso-firo order by *3 hours. On May 26, tho represen­

t a t i v e of Egypt informed the Security Counoll that h is 

CtovcrniBent x/ae unablo to accept the resolution of Kr«y.22, 

19^j(J82,and tho representative of Iraq read a oonaunioatlon8? 

fro» tho League of Arab s ta tes to the soas effect®**. 

On May 27, Si r Al zander Code-son* representative of 

tho United Kin^dor:*., a t laot received instruct ions to artreo 

to a truoe order which threatened to bring "Sb© United 

nations sanctions against •che p$>?ty refusing; to conply. 

Consequently, he submitted to the peourlty Council a draft 

resolution^!? «hlch provided, i n t e r a l i a , for the cessation 

of h o s t i l i t i e s in Palostine for a period of four veohs* and 

instructed the United nations Mediator for Palestine to siake 

contact with both pa r t i e s , as soon as the oeae«-flre was 

i n foroe, v i th a view to m&in& recommendations to the 

Security Counoll about an eventual set t leaent for Palos t ine . 

!Eho draf t resolution nt la.re provided tha t , should the 

resolution be rejoetod, T^.-^udiated or violated by e i t h e r 

82 Ib id . 305th !'.::<,win??, pp. l&-*6 

83 U.?:.;.'oo. f./752 

8** U.N.security c .vnci l , Official Hocords, Ird 
Year, 305th Hooting, w>. h?^9 

35 U.H.Uoc 3/?;)5 
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party or both, tho situation in Palestine would bo recon­

sidered by the'Security Council uith a view to action under 

Chapter VII of tho Charter* This resolution, as anondcd by 

tho United states of America, Canada &n& France, was adopted 

on Kay 29, 194B9<*. She Arab States8? and Israel88
 OOEK 

anniented their acceptance of this resolution to tho 

Security Council on Jun© 1, 19^8. ¥h& eeaso-fir© wnt 

into effect on Juno 11, 1 9 ^ ^ . 

Whan tho period of truce began to run out tho 

United nations Mediator on the 3rd and $th of July, and. 

the Security Council of the 7th of July, addrescod urgent 

appeals to both Jc:/s and Arabs for the prolongation of tho 

truce. ?hes& a^r^ls.. aoooot,^ .by,, the Provision*! rtovorn-

On July X$, 1?48, tho Security Council passed, a 

resolution $° which .detorr.lned the situation, in Palestine 

B6 U.R«?-'eourity Counoll,, Official Booords, 3rd 
Year, 310th Mooting, pp. 37^6* 

87 U^.Doc. S/810 

88 UVUDoc. 8/804 

B9 U«Wfrrogroos Report; of the United nations Media­
to r on Pales t ine , Ooneml Assembly, Offlaial Records, 3rd 
session, 8upp. Ko.ll (A/640), Part XI, p . 31 
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and.ordered , in vursuonop, to, ?trtilpl'-.K40.ii.itho p o s i t i o n of. 

g&V^ry. ""ifltoru A fcto^cf,,*.)^, I'njtrfl fonpn* r iv^ '*^ 
under Chapter VXX of tho Charter \ias explicitly added in 

the resolution, ttwa the* Security Council*n resolution 

havin_ bean adopted under Chapter VII of the Charter, 

constituted an order and not an appeal to the parties, 'she 

Arab States, therefore, yielded and tho second truce of.ee 

into effect on July 10, 1940. This nm true© vas of 

In infinite duration &n& was to rotaain In force, subject to 

further decision by th* security Council or the Gonorel 

Assembly, until a peaceful adjustment of the future situa­

tion of Pnlentine vao readied. 

Count Bernadotte* tfho had ffntsod. new poaee proposals, 

*raa assassinated, on gepteabor 1?# 1948, by Jevieh terrorists. 

Dr. Ralph J. Bunohe van then appointed by the Secretary* 

General of the United Nations as on aatin„ Mediator and he 

vor&ed successfully to eeeure separate arnistico r/jroenente 

bet-;eon the Arab f.tato* and Zerael. The Xeraoll^F&yptlan 

Aroiatloo Agreariont war, concluded '--n February £.*, 194$ # 

tho Lebanon-Xsraoli A&poesianC; on Wrtroh 23, the Jordan-* 

Israeli Asroeaenfc on A;»rlX 3* *nd the ttyr* an»Xsraoii 

Agreeoent on July 2Cr . Kho territory of Israel was 

/ 

9X Walter flytan, fffoyFlrrt ?CM i f o r a . pp .2?-46 . 
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defined by the ora l s t loo a£rooeiontft to include a l l eandated 

Palest ine w o t of Jordan except tho plnto&u* of Judoa and 

Sitniarla, a l l Galiloo, the aheron Gontitol p la in , the valley 

of nsdrnelon and Ko&ev, with a narrow s t r i p a t i t n south* 

eastern corner on the Gulf of Aqaba. The Arab te r r i to ry 

vao defined to include the pla teaus , the lower part of 

Jordan valley and the Oasa ©trip, Xn hie report of July 

21 , 194?' , thn qoti'VT 'W i r t ^ r obo<-rvo.6V that. th*» tffvvoticnl 

ar^ l lcot ion of the r>eu?---'.t?jy Cov-nell*** trttne In rrd rat ine 

b- '^ .b^g .rub.fltltutftd.. by 0ff.ft3t.lv .*>.. r^lr-tico,. grrfterrentn 

vv lun t s rMy ncryttlrrtod by the ytfvrtVv?. 

Although tho Sirite of Xerael wa& admitted to the 

United Uatlons on s&w 11, 19*9» the Arab r-tfttr»a have 

rftfueed to .r^co^ly.e X.'»rr,f*\ .̂q a nov^r-slm. i n d c ^ n ^ n t 

______• The Arabs, inoludinn not only Palestinlxm Arabc, 

but l&o<'.e of tho Arab States, fin*! i t extremely d i f f i cu l t 

to accept even tho fact of a Jcr.'lsh State in Palestine* 

Shoy look upon the nat lonai la t io Java of Palest ine as 

intorlopere ^n^ a/scronrore. they jo in t to the fact tha t 

tho Arab' population vao the prapoiW.eri-iAt population of the 

country and thnt Palest ine has boon an Arab country for 

th i r t een centuries* They re jec t not 'only tho h i s to r ica l 

claims of the Jews, but even the lege! bas is for t he i r ' 
},$i0\tmimmpii»}Mimtt<m*nw 

92 u t̂UDoo, 8/1337* PP.1-7. 
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presence in Palestine which tho te rns of the ifendato pro* 

vided. The fttato of I s r a e l , established under the cloak 

of the United Nations authori ty, can be elisslnatod only by 

foroo, tho una of \ihloh i s , however, forbidden lay the 

United Hat ions. That i a tho Arab dlloiann* 

Tor the lo„a l l« t , tho &tato of Is rae l I s founded on 

the Balfour Declaration endorsed hy the League of Nations, 

&n& honoo on internat ional law. put, ,in fp^t.. the, "tat 9 of 

Xeraol ifi fin h i s to r ic in just ice tror& th® point of vim* of 

the concepts of National Sovereignty and self~determination. 

of nat ions, only one-third of tho population of Palest ine 

UOVB Jews ^ho pushed Arabs out of a port of the t e r r i to ry 

by violence, fhla f a i t OR.PO.-VAIV was then recognised by tho 

United nat ions, Winn tho Jews established a s t a t e ~hich 

was subsequently recognlsod do. fr'ctp, and then do. .lu^e. Thus 

the s ta te of Israel was established ^ tho edl l ta ry strength 

of the Jews and the United (3 rations intervention. r 'y/\ypr« 

If t?v? U.'.'f'K hr<<\ h"r'n yy\<-n"%n'X onn Pld/y ?nl. t he . Unlz<-.\ ..'..totes 

the otlv>r.. tM..n^fth.ln"iry. of tho Unltctf ^htlono would hnve 

b .̂Qn....unable to .forft.o...ft., ...tv?,'"t^if^l....r^tt?,«i___t_l___v_J n^tinft. 

All permanent netibflre of tho r».kctrlty Counoll wore, hovevor, 

a t that titss concerned to 000 tho f ij^htincf brought to an 

end. Speaking of the njsraonont on the Palest ine question 

between the UBSft and tho United S ta tes , ths representat ive 

file:///ihloh
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of tho Use!* stated nc follows; 

•wo vould hnvs bct?n very glad and delighted to 
see -:he delectation of the U;?'Si and tha delorv.tion 
of tho United f.sotoc on?oo on rone _jr__ r.v.tter. I t 
i s deplorable to soe then a&rco only in one case, 
tho only ca«jo brought beforo - tl;o Security Counoll 
and the United liat&ns which is. upjtt'sti ^nd .i^ornT,. 
{... .} She Unitod States and the U:>\Ti e.^oo only 
in thia .one criso, the only unjust ca-?^ which the 
Security Council has over hsimUeu. • 9s 

Conclusion, fcbat r igh t had the United flattens to decide 

tho pa r t i t i on of Palestine? An onager to th ic question 

le found in the concept of Sovereignty* The United 

KintftoB assisted Sovereign Power over ^Palestine during the 

F i r s t world War end through the United Kingdom tiondate 

ovor Palest ine tho League of Hat lone confiraod t h i s 

Sovereign Pover ovor Falestino t o the United Kln_doa who 

then tranaferred i t to tho United fiat ions, the successor 

of the League, upon her withdrawal frora Pales t ine . Shus tho 

United nations beoane fe-orotically to possess Sovereign 

fewer over Selectins* 

»h<sn tho Arab s ta tes launched an a mod attack en 

the Bt&ta of I s r ae l , the United Nations determined th© 

s i tuat ion a threat to the pe&Qo within tho nooning of 

Ar t ic le 39 of the Charter and ordered tho oens&tion of 

93 #•***, noourlty Council, Official Recordo, 3rd/ 
Year, 299th tteetinff, Way 21, 19-B, pp. 17-18. Underlining 
ours* 



of Jjostilitios in pursunnac to Article 40, with a throat 

of the United Nations sanctions under Chapter VXX of the 

Charter. Tho Arab states ooiaplled under the pressure of 

this ultlBAtua, Shuts the United Rations wao able to fulfil 

its responsibilities in th© maintenance of International 

peaoo and security. This oxaiaplo shows clearly that the 

United Stations is capable of ftiaintalnlngr lnternatlcnal 

peace. As tho right of veto of ths pwreiAnont tsenrbers of 

the security Council could prevent at any time such a 

United Kntions decision for tho anlntenanoe of International 

peace end security frora being tmlian, it is absolutely 

neoe.-aary to nt*olish tho right of veto BO that no single 

country vov&& bo in a position to further her national 

interests through var liy use of veto.in tho security 

Council* 
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CHAPTER V 

DISPUTES OVER A POLICY OF A STATE 

Often disputes between States arise from an Internal 

policy of a State which another State or group of States 

consider to injure their interests and, consequently, 

attempt to change it by the use of diplomatic pressure. An 

internal policy of a State has frequently led to war. For 

example, the United States of America declared war on 

Mexico to prevent the nationalization of the Mexican oil 

industry in 1917. As the responsibility of the United 

Nations is, on the one hand, to maintain or restore inter­

national peace and, on the other hand, to safeguard National 

Sovereignty, it will be of great interest for the purpose 

of this dissertation to find out how the United Nations 

has been able to operate In connection with disputes arising 

from an internal policy of a State. Two typical examples -

(1) Anglo-Iranian Oil Co. Case and (2) the question of 

racial segregation in the Union of South Africa - have been 

chosen for this purpose. 
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(a) Anglo-Iranian Oil Co. Case 

In 1901, the Government of Persia granted a con­

cession to William Knox D'Arcy, a British subject, giving 

him the sole right to extract and exploit oil in all of 

Iran, except the five northern provinces, for sixty years. 

At the expiration of the concession in 1961, all the 

buildings and Installations owned by the concessionaire 

were to revert to the Persian Government. The Anglo-Persian 

Oil Company later replaced D'Arcy as the concessionaire and 

the Government of the United Kingdom brought the matter 

before the League of Nations in 1933. Through the mediation 

of the League of Nations, a new agreement was made to re­

place the d'Arcy concession. The Concession Convention of 

1933 concluded between the Government of Persia and the 

Anglo-Persian Oil Company extended the concession by thirty-

two years, to 1993. Article 21 of the Convention provided 

that the Concession should not be annulled by the Govern­

ment nor the terms altered either by general or special 

legislation. Article 22 provided that any disputes between 

the parties of any nature whatever should be referred to 

a tribunal presided over by an umpire appointed by the 

1 I.C.J.Pleadings, Anglo-Iranian Oil Co. Case 
(United Kingdom v. Iran), pp. 258-270. 

UNIVERSITY OF OTTAWA SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA ~ ECOLE DES ORADUES 

DISPUTES OVER A POLICY OF A STATE 197 

President of the Permanent Court of International Justice. 

In March, April and May 1951* the Iranian legis­

lature - the Majlis and the Senate - enacted laws, enun­

ciating the principle of the nationalization of the oil 

industry in Iran and establishing procedure for the enforce­

ment of this principle2- In May 1951, the Anglo-Iranian 

Oil Company asked for arbitration in accordance with the 

1933 concession agreement. The Government of Iran, however, 

rejected the request and demanded that the Company's 

representatives should attend meetings for the liquidation 

of the Company. The Company, thereupon, applied to the 

President of the International Court of Justice to appoint 

a sole arbitrator^. At the same time, the Government of 

the United Kingdom submitted the matter to the Court as a 

dispute between itself and the Government of Iran. 

In the application^ instituting proceedings, the 

United Kingdom Government asked the Court to declare that 

the Iranian Government was bound to submit the dispute to 

arbitration under the terms of the 1933 Concession Conven­

tion, and to accept and carry out the arbitral award. 

2 Ibid, pp.279-280 

3 Ibid. pp.387-389 

* Ibid. pp.8-19; Application dated 26 May 1951. 
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Alternatively, the United Kingdom Government asked the 

Court to declare that implementing the Oil Nationalization 

Act would be contrary to international law, insofar as it 

unilaterally annuls or alters the terms of the Convention. 

Moreover, the application requested the Court to declare 

that (a) the Convention continues to be legally binding on 

Iran and that, by denying to the Anglo-Iranian Oil Company 

the exclusive legal remedy provided In the Convention, Iran 

has committed a denial of justice contrary to international 

law; (b) that the Convention cannot be lawfully annulled, 

or Its terms altered by Iran, except by agreement with the 

Oil Company or under the conditions of the Convention; (c) 

and to adjudge that the Government of Iran should give full 

satisfaction and indemnity for all acts committed in rela­

tion to the Anglo-Iranian Oil Company which are contrary 

to the Convention, and to determine the manner of such 

satisfaction and indemnity. 

This application was Immediately communicated to 

the Iranian Government which raised a Preliminary Objection 

on the ground that the International Court of Justice 

lacked Jurisdiction ex officio in application of Article 2. 

paragraph 7. of the Charter of the unlted NatlonB5. 

5 I.C.J. Yearbook 1951-1952, p. 93. 
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On July 5» 1951* the Court, however, called on the 

Iranian Government and the Anglo-Iranian Oil Company to do 

nothing which would aggravate the dispute, the Company in 

the meantime to be permitted to carry on its industrial 

and commercial operations as It had been prior to May 1, 

1951* the date of the Iranian Oil Nationalization Act, under 

the supervision of an Anglo-Iranian Board .with one neutral 

member. This order was in no way to prejudge the Jurisdic­

tion of the Court to consider the "merits of the case"". 

The United Kingdom Government accepted the Court's order 

but, on July 9, the Government of JEran informed the United 

Nations that it rejected the Court's order?. 

On September 28, 1951* the United Kingdom Government 

requested the inclusion of the following item on the provi­

sional agenda of the Security Council: 

"Complaint of failure by the Iranian Government 
to comply with provisional measures indicated by 
the International Court of Justice in the Anglo-
Iranian Oil Company Case."8 

In this complaint, the United Kingdom Government 

recalled that the International Court of Justice had 

notified the Council of the provisional measures indicated 

6 Anglo-Iranian Oil Co. Case, Order of July 5th, 195 
I.C.J. Reports 1951, P. 100 

7 U.N.Doc. *6/0* (8) 

8 U.N.Doc.S/2357; Security Council Of f ic ia l Records 
6th year , Supp. for Ootober-Qecember 1951 , P P . 1-2. 
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by the Court on July 5, 1951, under Article *H (2) of its 

Statute?. The United Kingdom Government had accepted the 

findings of the Court, while the Government of Iran had 

rejected them and had ordered the expulsion from Iran of 

all the remaining staff of the Company, in violation of 

the provisional measures ordered by the Court. The complaint 

contained the following statement: 

"His Majesty's Government in the United Kingdom 
are gravely concerned at the dangers Inherent in 
this situation and at the threat to peace and security 
that may thereby be involved." 

In the letter of complaint, the United Kingdom 

Government proposed a draft resolution which called upon 

the Government of Iran to act in all respects In conformity 

with the provisional measures indicated by the Court and 

to permit the staff affected by the recent expulsion orders 

to continue to reside at Abadan. 

At the outset, there was some discussion as to 

whether the Security Council should include the complaint 

in its agenda. The representative of the USSR took the 

position that the actions taken or contemplated by the 

Iranian Government were essentially within Its domestic 

jurisdiction and that the Security Council consideration 

of such matters as the nationalization of the oil industry, 

the activities of foreign Industrial concerns there, or 
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the presence of foreign citizens would constitute Inter­

ference and a gross violation of the sovereignty of the 

Iranian people. "Such Interference", he stated, "is 

utterly inconsistent with one of the most Important 

principles of the United Nations Charter as set forth In 

Article 2. paragraph 7". 

The representative of Yugoslavia thought likewise, 

making the point that one organ of the United Nations could 

not be bound by the decision of another aid stating that the 

fact that the Court itself had made It clear that Its 

Interim order did not prejudge the question of Jurisdiction 

indicated that it had grave doubts on this pointH. 

The eight other representatives who spoke approved 

inclusion of the item, most of them specifically stating 

that they reserved their position on the Security Council 

competence in the matter or on the substance of the 

complaint. Thus the representatives of Ecuador and Turkey 

considered that the Security Council sould hardly refuse 

to consider any matter which a Member State felt oontained 

a danger or a threat to International peace and security, 

especially a situation such as this which it was generally 

known might increase the danger to peace. 

10 U.N.Security Council, Official Records, 6th 
Year, 559th Meeting, 1 October 1951, PP. 1-2 

11 Ibid., pp.2-3 
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In the view of the United States representative, the 

question whether the matter was within the domestic Juris­

diction of Iran depended on a consideration of the very 

substance of the question. When International peace is 

threatened by a dispute such as this, it was important that 

the Security Council should place the dispute in lie pendens 

"in order to bring to bear upon the parties concerned those 

restraints and self-disciplines which have always been 

regarded as appropriate and necessary to the carrying out 

of Justice while a dispute is in lis pendens"12. 

The representative of China felt that, even for 

deciding its competence, the Security Council should have 

all the facts before it. He wanted it clearly understood. 

however, that at any stage in the discussion any member 

or any state invited to participate could take the position 

that the matter was one of domestic Jurisdiction. In his 

flew the question was not one of peace and security, but 

one of property, which might be a very important piece of 

property. Neither party, he believed, would resort to the 

use of armed force In seeking a satisfactory solution. 

"Personally", he concluded, "I feel that this matter is 

very, very remote, to say the least, from questions of 

12 Ibid., pp. 5-7 
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peace and security".X3 

After the debate, the Security Council adopted the 

agenda by nine votes In favour, with the USSR and Yugoslavia 

voting against.-2* 

After the representatives of Iran had taken a seat 

at the Council table, the representative of the United 

Kingdom made an opening statement of Britain's case. He 

pointed out, inter alia, that, under Article 93 of the 

Charter, all members of the United Nations are Ipso facto 

parties to the Statute of the International Court of Justice; 

and that by Article 93 each member of the United Nations 

undertake to comply with the decision of the Court. The 

interim measures which the Court gave on July 5, 1951, 

created international obligations which it is the right 

and the duty of the Security Council to uphold and which 

cannot be regarded as being solely within the domestic 

jurisdiction of Iran. In addition to this, the Security 

Council has special functions with regard to the decisions 

of the Court, both under Article 9* (2) of the Charter 

and under Article ^1 (2) of the Statute of the Court. The 

fact that the Court notified the Security Council1^ of the 

13 Ibid, pp. 8-9 

1* Ibid, p. 10 

15 U.N .Doc. S/2239 
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interim measures, implied that the Security Council had the 

power to deal with matters arising out of such interim 

measures. 

Thereupon the representative of Iran expressed 

surprise that the United Kingdom should have brought a 

complaint to the Security Council based on the provisional 

measures indicated by the Court. "The Iranian Government", 

he stated, "has contested the Court's competence in the 

matter and has consequently withdrawn its declaration 

accepting the Court's compulsory Jurisdiction, and has 

communicated its decision to all Members of the United 

Nations through the Secretary General". He continued: 

"I am all the more surprised because the United 
Kingdom Government has recognized the principle of 
nationalization of the oil industry in Iran according 
to a formula accepted by both parties, and in fact 
did so after the Court had indicated the provisional 
measures on which this complaint is based."16 

The Iranian Government therefore believed that 

there was no ground for discussion of the question In the 

Security Council, but If the Security Council decided 

to examine the question, the Iranian Government was 

determined to appear before the Council to show cause 

16 U.N.Security Council, Official Records, 6th 
Year, 559th Meeting, 1 October 1951, P. 26. 
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why the complaint should be rejected. Since at least ten 

days would be required to enable the representative of 

Iran to reach New York, he asked the members of the 

Security Council to adjourn discussion for that length 

of time. Consequently, the Security Council decided to 

adjourn discussion until Octoberll, 1951. 

Dr.Mossadegh, Prime Minister of Iran, arrived in 

New York on October 8, and a meeting of the Security 

Council was later called for the 15th of October- At this 

meeting, the representative of the United Kingdom, In view 

of the changed situation, including the expulsion of the 

remaining Anglo-Iranian Oil Company staff, submitted to 

the Security Council a revised draft resolution1? which 

called for a resumption of negotiations at the earliest 

practicable moment and suggested that the differences 

between the Governments of Iran and the United Kingdom 

should be solved In accordance with the principles of the 

provisional measures indicated by the International Court 

of Justice. 

Explaining the new draft resolution, the 

representative of the United Kingdom told the Security 

17 U.N .Doc. S/2258/Rev 1; Security Council, 
Official Records, 6th Year, Supplement for October-
December 1951, PP« 3-*» 
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Council that the situation had changed since the original 

draft resolution was submitted on September 29. The 

technicians of the Anglo-Iranian Oil Company had been 

expelled. The provisional measures, to some extent, had 

now been overtaken by events. The United Kingdom Government 

was not insisting on return to the status quo of before 

May 1, but was seeking agreement between the parties, at 

least on a provisional scheme, enabling the flow of oil to 

be resumed without prejudice to the ultimate agreed solution 

of the dispute. He continued: 

"In other words, without abandoning our struggle 
for the acceptance of the rule of law as opposed to 
the rule of force, we are trying to suggest a way by 
which reasonable people can, with good will, find an 
approach to a settlement which will enable a great 
Industry to resume operations. It is of course also 
with the object of upholding the rule of law that 
we have retained some reference to the International 
Court in the preamble1^ The United Kingdom Govern­
ment was anxious that negotiations be resumed, but 
it felt that, if they were resumed, it should be in 
the light of some pronouncement by the Security 
Council Indicating, broadly, that this matter was 
not the exclusive concern of the Iranian Govern-
ment, and that it must be solved, not by means of 
ultimata, but through free negotiations and in 
accordance with the accepted principles of Inter­
national law!' 

The discussion that followed Prime Minister 

Mossadegh's statement of October 15 occupied four meetings 

18 U.N.Security Council, Official Records, 6th 
Year, 560th Meeting, p. 2. P 
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of the Security Council on 16th, 17th and 19th of October. 
19 

At the first of these, he observed that the Security 

Council had no competence to deal with the question because 

the exercise of Iran's sovereign rights in such matters of 

domestic Jurisdiction could neither be abridged nor Inter-
20 

fered with by any "foreign sovereign" or international body. 

That -principle of international law was also the law of the 

United Nations by virtue of Article 2. paragraph 2 of the 

Charter which enshrined the principle of equal rights and 

self-determination of peoples, and by virtue of Article 2, 

paragraph 7 of the same Instrument which forbade the United 

Nations to Intervene In matters essentially within the 

domestic Jurisdiction of any State and exempted the Members 

from any requirement to submit such matters to settlement 

under the Charter. At the outset of this argument, the 

representative of Iran stated : 

"The oil resources of Iran, like its soil, Its rivers 
and mountains, are the property of the people of Iran. 
They alone have the authority to decide what shall be 
done with It, by whom and how. They have ne ver agreed 
to share that authority with anybody else or to divide 
their ownership of all or part of that property or what 
it produces with anyone. They ha ve not submitted and 
will not submit their authority in that regard, or the 
exercise of it, to review or Judgement by any persons 
or body outside Iran. That ownership and that authority 
are Inalienable. They are part of the foundations on 

19 I b i d , pp .3-28 
20 I b i d , p . 7 
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which stand our national sovereignty and our admitted 
equality among the other sovereign States of the 
community of nations and of the body In which It Is 
organized, the United Nations. " z*-

Apart from the bar to the Security Council's jurisdiction 

interposed by Article 2 (7), the Security Council could 

not, as the Government of the United Kingdom asked, enforce 

compliance under Article 9* with the provisional measures 

ordered by the Court under Article ^1 of its Statute, because 

the Statute attributed binding force only to final judgement 

under its Article 59. However, the language of Article ^1 

of the Statute was exhortative and not declaratory, and the 

provisional measures would be binding only If the parties 

had been bound by an arbitration treaty which would express-
22 

ly obligate them to respect such measures. Insofar as 

the concession agreement of 1933 was concerned that instru­

ment was a private agreement between the Government of Iran 

and the "former" Company. It conferred no rights, standing 

or competence on the United Kingdom Government in the 

matters to which it related. Thus, the Government of Iran 

was not a party to any contract with the United Kingdom 

Government about oil. 

With respect to the suggestion that the Security 

Council ought to have jurisdiction because of the existence 

21 Ibid, p.6. Underlining ours. 
22 Ibid, p.12 
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of a threat or potential threat to international peace and 

security, the representative of Iran declared as follows : 

"It hardly seems necessary to refute the United 
Kingdom's assertion that International peace and 
security require that the oil industry in Iran should 
continue to function under British management. If the 
implication of that statement is that it is the nation­
alization of our oil industry which has endangered 
peace, it is not clear why the United Kingdom Government, 
which has nationalized so many industries itself, should 
not be hauled before the Security Council for having 
sapped the foundations of the pillars of peace. If that 
is not its implication, in what way does Iran threaten 
world peace?" 

"Ours is a country with a population of 18 million 
people, many of whom live In extreme poverty ... It 
argues a deficient source of humour to suggest that a 
nation as weak and small as Iran can endanger world 
peace ... Whatever danger to peace there may be lies 
in the actions of the United Kingdom Government. By 
overt display of force. It has sought to keep us from 
exercising our sovereign authority over our natural 
resources. It has made ominous gestures such as the 
dispatch of paratroops to nearby places and of vessels 
of war to the vicinity of our coastal waters. The 
irresponsible threats to land forces in Iran might 
have had the most disastrous consequences by lighting 
the flames of another world war. For these consequences, 
the United Kingdom Government would alone be responsible. 
Iran has stationed no gunboats in the Thames." 2^ 

The representative of Iran stated that the only 

dispute between Iran and the United Kingdom related to 

latter's attempt to Interfere in the Internal affairs of 

Iran. According to the rules of international law, the 

expropriation of the property of aliens was governed only 

23 Ibid, p.13. Underlining ours. 
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by one condition, compensation, a condition which had been 

specifically provided for in the nationalization Act, and 

Iran had repeatedly expressed its willingness to reach a 

settlement. He concluded his statement as follows : 

"Under pressure, we will not take action and we 
will not engage in negotiations affecting our internal 
affairs. To do so would not only constitute an 
admission that we are, not a sovereign and equal nation, 
but would eventually be fatal to our independence."^ 

In reply, the representative of the United Kingdom 

said that the representative of Iran had suggested that the 

United Kingdom had not accepted the principle of nationali­

zation, which it had, and also seemed to accuse the United 

Kingdom of having used 6ome kind of force, which it had not. 

In his view, Prime Minister Mossadegh's reception of the 
25 

revised draft resolution was simply a flat statement that 

"neither the Security Council nor, indeed, His Majesty's 
Government has anything to do with the Iranian action 
in expropriating a billion-dollar concern known as 
the Anglo-Iranian Oil Company; that if this action should 
have any unfavourable effect by any chance outside Iran 
that is Just too bad for the rest of the world; and 
that If His Majesty's Government does not immediately 
agree not only to the act of expropriation but also to 
carrying it out on Iranian terms at whatever loss to 
the United Kingdom and the free world, then it is guilty 
of sabotage.and of interference in Iranian internal 
affairs." 2 6 

2* Ibid, p.28. Underlining ours. 
25. U.N. Doc. S/2358/Rev.l. 
26. U.N. Security Council, Off ic ia l Records, 6th 

Year, 56ls t Meeting, p . 8 . 
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On the question of the competence of the Security 

Council, he argued that international law lays down not only 

the circumstances in which foreign property and rights can 

validly be expropriated, but also the conditions and 

modalities to make such expropriation proper. Moreover, 

it was part of the United Kingdom case that Iran had broken 

certain treaties between the_two countries, and this in it­

self would be sufficient to remove the dispute from the 

realm of domestic Jurisdiction. It was also a fallacy to 

argue that anything done by a Government on Its own terri­

tory in relation to private persons or companies was ipso 

facto a matter of domestic jurisdiction, for If that were 

so, the admitted rules of international law governing the 

treatment of foreigners would be futile. 

At the outset, the representative of the USSR had 

said that consideration of the United Kingdom complaint by 

the Security Council would constitute intervention in Iran's 

domestic affairs and "a flagrant violation of the sovereignty 

of the Iranian people". On October 16, the USSR represen­

tative observed that the purpose of both United Kingdom 

draft resolutions was to Induce the Security Council to 

intervene in Iran's domestic affairs. Therefore, the USSR 

delegation was opposed to both the first and the second 
27 

draft resolution. 

27 Ibid, 561st Meeting, p.21-2^ 
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The representative of the United States, however, 

affirmed that the Anglo-Iranian Oil Company case was a 

dispute between the United Kingdom and Iran, the continua­

tion of which was likely to endanger international peace and 
28 

seourity. 

On October 16, the provisions in the United Kingdom 

draft resolution concerning the provisional measures of the 

Court were deleted on the proposal of the representatives 

of India and Yugoslavia on the ground that in this respect 

the competence of the Security Council was in doubt. Amend­

ments to the United Kingdom draft resolution, submitted 
29 

jointly by the representatives of India and Yugoslavia, 

called for the resumption of negotiations in order to make 

further efforts to resolve the differences in accordance 

with the Purposes and Principles of the Charter and the 

avoidance of any action which would have the effect of 

further aggravating the situation or prejudicing the positions 
30 

of the parties. 

The representatives of Ecuador and China were of the 

opinion that the question was not a dispute of a character 

likely to threaten the maintenance of International peace 

and security. Subsequently, the representative of Ecuador 

28 Ibid, 563rd Meeting, p.l 
29 Ibid, 56lst Meeting, pp.15-16 
30 U.N.Doc. S/2379 
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questioned whether the Security Council was empowered 

under Article 2Ml) or Article 25 of the Charter to make 

recommendations in cases where the dispute does not con­

stitute a threat to the peace and security. In his view, 

the Security Council was not competent In this case to make 

recommendations of the kind mentioned in Chapter VI of the 

Charter. Since the phrase "calls upon" conveyed the implica­

tion that the Security Council had competence in the matter, 

he, therefore, suggested that the Security Council should 
31 

only "advise" the resumption of negotiations. 

On October 19, the representative of France pro­

posed that the Security Council adjourn its debate on the 

revised United Kingdom draft resolution until the Inter­

national Court of Justice has ruled on its own competence 
32 

in the matter. 

In the view of the representative of China, who 

supported the French motion, the competence of the Security 

Council and the competence of the Court were not identical 

nor interdependent. Nevertheless, the decision of the 

Court and the reasons on which it would be based might 

throw some light on the question of the competence of the 

31 U.N. Security Council, Official Records, 6th Year 
562nd Meeting, p.10. 

32 Ibid, 565th Meeting, pp.2-3. 
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Counc i l . 

After a brief consideration of the French motion, 

the Security Council adopted It by 8 votes to 1, with 2 
33 

abstentions. 
3* 

On August 19, 1952, the Secretary-General transmitted 

for the Information of the members of the Security Council 

a copy of the Judgement of the International Court of Justice 

given on July 22, 1952, in which the Court by 9 votes to 5 
35 

found that it had no Jurisdiction in the case. The Court's 

order of July 5, 1951. indicating provisional measures of 

protection in the Anglo-Iranian Oil Company case, ceased. 

therefore, to be operative and the provisional measures 

lapsed. 

The Anglo-Iranian Oil Co. case proved that anything 

done by a Government on its own territory in relation of 

foreign companies is at the present time ipso facto a matter 

of domestic Jurisdiction. It a very serious limitation u-pon 

the scope of International law, and consequently of the 

United Nations, that practically the entire sphere of 

33. Ibid, p.12 
3* U.N. Doc. $/27*6 
35 Anglo-Iranian Oil Co. case (Jurisdiction), 

Judgement of July 22, 1952: I.C.J. Reports 1952, p.93. 
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international economic relations, except where concessions 

have been arranged by International treaty, belongs to the 

domestic Jurisdiction. 

(b) The Question of Racial Segregation in 
the Union of South Africa 

36 
By a letter dated June 22, 19^6, the representative 

of India requested that the question of the treatment of 

Indians in the Union of South Africa be included in the pro­

visional agenda of the General Assembly. Presenting his 

Government's case, he stated that the first Indians had come 

to the British colony of Natal as indentured labourers in 

1860 by virtue of an agreement between the Government of 

India and the then Government of Natal. One of the con­

ditions of the arrangement was that Indian labourers were 

not to be subjected to any special laws different from those 

for Europeans. Discriminatory measures were, nevertheless, 

enacted in South Africa in spite of objection by the Indian 

Government. In 1925 the Government of the Union of South 

Africa introduced the Areas Reservation, Immigration and 

Registration Bill which, inter alia, purported to introduce 

segregation of Indians in Natal. This measure roused wide-

36 U.N.Doc. A/l̂ -9; U.N. General Assembly (£), 
Joint Committee of the First and Sixth Committees, 
Record of Meetings 21-30 November 19^6. 

UNIVERSITY OF OTTAWA - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA ~ ECOLE DES GRADUES 

DISPUTES OVER A POLICY OF A STATE 216 

spread resentment among Indians In South Africa. Consequent­

ly, the Government of India tried to have the Indian problem 

in South Africa brought under examination by a conference 

which eventually took place between the Governments of India 

and the Union of South Africa. The result of this conference 

was the so-called Cape Town Agreement of 1927 concluded 

between the two governments. In this agreement, the Govern­

ment of the Union of South Africa pledged, inter alia, 

"not to proceed further with the Areas Reservation and 

Immigration and Registration Bill". This agreement was 

renewed in 1932 and had not been abrogated. 

In 19^3, however, the province of Natal passed the 

Trading and Occupation of Land Restriction Act, commonly 

known as the Pegging Act, which imposed statutory restrictions 

in respect of the right of the Asiatics to acquire land. In 

19^6 the Union Government enacted the Asiatic Land Tenure and 

Indian Representation Act which completely segregated Indians 

with regard to both trade and residence. 

On these grounds, the representative of India, and 
37 

later the representative of Pakistan , contended that the 

37 A section of the Indian minority in the Union of 
South Africa originated from the parts of India which are now 
the State of Pakistan. 

UNIVERSITY OF OTTAWA - SCHOOL OF GRADUATE STUDIES 



UNIVERSITE D'OTTAWA ~ ECOLE DES ORADUES 

DISPUTES OVER A POLICY OF A STATE 217 

treatment of people of Indian origin living In South Africa 

was contrary to the Charter provision on human rights and 

to the Cape Town agreements of 1927 and 1932. He also held 

that, by that treatment, the Government of the Union of South 

Africa had created a situation which was likely to impair 

friendly relations between India and South Africa within the 

meaning of Article 1* of the Charter. 

At the outset, when the General Committee was dis­

cussing the Inclusion of the item on the Agenda of the 
38 

General Assembly on October 2*, 19*6 , the representative 

of the Union of South Africa pointed out that the item dealt, 

in fact, not with "Indian nationals", but with Indians, 

nationals of the Union of South Africa. The question was, 

therefore, essentially within the domestic jurisdiction of 

the Union of South Africa, and he moved that the item should 

be removed from the Agenda, In accordance with Article 2, 

paragraph 7. of the Charter. The General Committee failed 

to support this request and the General Assembly has so far 

discussed the question at its first, second, third, fifth, 

seventh, eighth, nineth, tenth, eleventh and twelfth sessions, 

U.N.Official Records of the Second Part of the First 
Session of the General Assembly, General Committee. Records 
of Meetings 22 October - 13 December 19̂ +6, 19th Meeting, 
pp.69-70. 
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39 
At the first session,** the General Assembly referred the 

matter to a Joint committee of the First (Political) and 

Sixth (Legal) Committees. Then the First Committee discussed 

the question during the second and third sessions of the 

Assembly, and the Ad Hoc Political Committee during the fifth 

session. 

At each of the sessions at which the question was 

discussed, the representative of the Union of South Africa 

objected to all the substantive draft resolutions that were 

submitted and contended that, since the people of Indian 

origin were nationals of the Union of South Africa, the mat­

ter fell essentially within the Union's domestic Jurisdiction 

under Article 2, paragraph 7, of the Charter. That conten­

tion was supported by some representatives and disputed by 

others. 

The question whether a matter governed by internation­

al agreement could fall essentially within domestic Jurisdic­

tion was debated at the General Assembly and various commit­

tees. This question arose from the Indian contention that thi 

Cape Town Agreement of 1927 was an international agreement, 

a treaty between the Government of the Union of South Africa 

and the Government of India. Contrary to this contention, 

39 U.N. General Assembly, Official Records, 1st Year, 
*6th Meeting, pp. 930-931. 
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it was held by the representatives of the Union of South 

Africa that the Cape Town Agreement was not a treaty but 

merely an arrangement for mutual co-operation to repatriate 

to India all South African Indians desirous of making use 

of the facilities for this afforded by the South African 

Government. The General Assembly, however, maintained that 

any solemn agreement between States constituted a treaty. 

It was, therefore necessary to decide on the above mentioned 

question. 

In the course of debates, some represen ta t ives held 

t h a t a matter which i s governed by an in t e rna t iona l agreement 

could not f a l l e s sen t i a l l y within the domestic Ju r i sd ic t ion 
*0. 

of a party to the agreement The following de f in i t ion of 

domestic Ju r i sd i c t i on given by the Permanent Court of 

I n t e rna t i ona l Jus t ice In i t s advisory opinion of February 7, 
*1 

1923, was invoked in support of t h a t contention : 

*0 U.N.General Assembly, 1st Year, General Committee 
19th Meeting, pp.70-72; General Assembly 1st Session, 52nd 
Meet ing,p. lo43; General Assembly 1st Session Jo in t FirBt and 
Sixth Committees, 1st Meeting pp.3-6; General Assembly, 2nd 
Session 120th Meeting p .11^3; General Assembly, 5th Session, 
Ad Hoc P o l i t i c a l Committee, ^5th Meeting,pp7; General Assem­
b l y , 7 t h Session Ad. Hoc P o l i t i c a l Committee, 11th Meeting;pp28; 
General Assembly 8th Session,Ad Hoc P o l i t i c a l Committee,16th 
Meeting, pp .5 ; 19th Meeting, pp.58-59; 20th Meeting,pp.1^3. 

*1 U.N. General Assembly o f f i c i a l Records, 1st Ses6io:i 
Jo in t F i r s t and Sixth Committees, 5th Meeting, p . 4 l . 
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"The question of whether a certain matter is or is 
not solely within the Jurisdiction of a State is an 
essentially relative question; it depends upon the 
development of international relations. Thus, in the 
present state of international law, questions of nation­
ality are, in the opinion of the Court, in principle 
within this reserved domain." 

"For the purpose of the present opinion, it is 
enough to observe that it may well happen that, in a 
matter which, like that of nationality, is not, in 
principle, regulated by international law, the right 
of a state to use its discretion is nevertheless re­
stricted by obligations which it may have undertaken 
towards other States. In such a case. Jurisdiction 
which, in principle, belongs solely to the State, is 
limited by rules of International law. Article 15, 
paragraph 8, (of the Covenant of the League of Nations) 
then ceases to apply as regards those States which are 
entitled to invoke such rules, and the dispute as to 
the question whether a state has or has not the right 
to take certain measures becomes in these circumstances 
a dispute of an international character." ^ 2 

Other representatives, however, maintained that any 

matter which was "essentially" within a State's Jurisdiction 

retained that character even when it became the object of 

an obligation under an international agreement signed by that 
*3 

State. On October 19, 1°53, the representative of Belguim 

submitted the following arguments in support of that conten-
** 

tion. First, he pointed out that Article 2, paragraph 7, 

*2 Nationality Decrees issued in Tunis and Morocco 
(French Zone) on 8th November 1921, P.C.I.J. Series B,No.^, 
1923. Underlining ours. 

*3 U.N. General Assembly, 3rd Session, First Committee 
265th Meeting, p.276. 

** U.N. General Assembly, Official Records, 8th Year 
Ad Hoc Political Committee, l^th Meeting, pp.68-69. 
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of the Charter referred to matters which were essentially -

and not solely - within the domestic Jurisdiction of a State. 

Second, he argued that the Article applied to all the other 

Articles of the Charter and made no distinction between 

provisions which imposed international obligations on States 

and those which did not. A matter which was essentially 

within domestic Jurisdiction therefore did not lose that 

character when It became the object of Cterter obligation. 

He continued: 

"Inasmuch as most of the provisions of the Charter 
created international obligations, it would not have 
been stipulated that nothing contained in the Charter 
permitted intervention in the domestic field if the 
intention had been to permit such intervention where 
there was an international obligation. That reasoning, 
which applied to the obligations arising from the 
Charter, applied a fortiori to obligations entered 
into tinder special treaties, that wa6 to say, under 
provisions outside the Charter system." 

Arguments referring specifically to Charter provisions 

on human rights were, naturally, submitted in this case. Thus 

the question arose whether a matter dealt with by the Charter 

can fall essentially within the domestic jurisdiction. 

Several representatives argued that the mere fact that a 

matter was dealt with by the Charter placed it outside the 

domestic Jurisdiction of a member State, and, instead, 

brought it under the Jurisdiction of the United Nations^5, 

*5 U.N., General Assembly, Official Records, 2nd Year 
First Committee, 107th meeting, p.^37; 109th meeting, pp. 
MLQ-450. 
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It was held that since the Charter was an international 

agreement, the matters dealt with therein were removed from 

the domestic jurisdiction of the parties. Thus, the 

representative of Egypt maintained that the Charter was a 

multilateral treaty and that its provisions, particularly 

those relating to human rights and fundamental freedoms, 

*6 were binding upon Member States. 

The opposite view was held by the representative of 

Australia, who stated that it was not sufficient to point 

to certain Articles of the Charter to Justify the considera­

tion of questions which, even if of international interest, 

were nevertheless a domestic concern. In his view. Article 

2, paragraph 7. by reason of Its position In the Charter. 

governed the application of all the other Articles of the 

Charter . The representative of the Union of South Africa 

maintained that there could be no doubt that the words 

"Nothing contained in the present Charter shall authorize 

the United Nations to intervene" in domestic affairs 

excluded everything In the Charter except the provisions 

*6 U.N., General Assembly, Official Records, 5th 
Year, Ad hoc Political Committee, ̂ 2nd Meeting, paragraph 3*, 

*7 U.N., General Assembly, Official Records, 7th 
Year, Ad Hoc Political Committee, 10th Meeting, paragraph 
16. 
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for enforcement measures under Chapter VII^0. Thus, Article 

2, paragraph 7, applied to the whole Charter and made no 

distinction between provisions which imposed international 

obligations and those which did not^9. 

Those representatives who would have the United 

Nations intervene in the treatment of people of Indian 

origin in the Union of South Africa, maintaining that an 

international agreement or treaty constituted an exception 

to domestic Jurisdiction, cited particularly Articles 55 

and 56 of the Charter. These Articles read as follows: 

Article 55 

"With a view to the creation of conditions of 
stability and well-being which are necessary for 
peaceful and friendly relations among nations based 
on respect for the principle of equal rights and 
self-determination of peoples, the United Nations 
shall promote:-

(a) higher standards of living, full employment, 
and conditions of economic and social progress and 
development; 

(b) solutions of international economic, social, 
health and related problems; and international 
cultural and educational co-operations; and 

*Q U.N., General Assembly, Official Records, 8th 
Year, Ad Hoc Political Committee, 14th Meeting, paragraph 
12. 

*9 U.N., General Assembly, Official Records, 8th 
Year, Ad Hoe Political Committee, 14th Meeting, paragraph 
17. 
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(o) universal respeot for, and observance of, human 
rights and fundamental freedoms for all without distinct­
ion as to raoe, sex, language, or religion." 

Article 56 

"All members pledge themselves to take Joint and 
separate action in co-operation with the Organization 
for the achievement of the purposes set forth in 
Article 55." 

Thus, some representatives argued that signatories 

to the Charter had contracted under Article 56 certain 

obligations mentioned in Article 55. in particular the pledge 

to observe fundamental human rights and freedoms. 

The representative of the Union of South Africa^0 

opposed such an Interpretation of Article 56 on the following 

grounds. First, the phrase "Nothing contained in the present 

Charter" of Article 2, paragraph 7, was conclusive; second, 

the Charter did not in any way specify which human rights 

and fundamental freedoms were to be observed; the rights and 

freedoms, although they were mentioned seven times in the 

Charter, were, nevertheless, nowhere defined and nowhere 

was any obligation Indicated in that respect. He also polntei 

out that it had not been the intention of the founders of 

the Charter to provide by Articles 55 and 56 an exception 

to the operation of Article 2, paragraph 7. 

50 U.N., General Assembly, Official Records, 3rd 
Year, First Committee, Part 2 and Annexes, 19^9, 265th 
Meeting, p. 278. 
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The Stand taken by the USSR In respect of this 

question was contrary to its usual adherence to the prin­

ciple of National Sovereignty and to its adopted role as 

the vigorous defender of the sphere of domestic Jurisdic­

tion. On May 10, 19^9, the representative of the USSR 

explained the position of his Government thus:*1 

"The USSR was not directly concerned in the 
question of the Indians in the Union of South 
Africa. It had however supported the Indian 
Delegation In its aspirations from the outset, 
and would continue to maintain that position. In 
so doing, the delegation of the Soviet Union was 
inspired by the principles of the policy of Lenin 
and Stalin regarding nationalities, as they were 
applied in the Soviet Union, where racial 
discrimination and oppression had been forever 
rooted out. 

"The USSR Government, always a defender of 
the rights of the oppressed and enslaved peoples, 
considered that the United Nations should ener­
getically condemn the policy of discrimination 
practiced by the Government of the Union of 
South Africa and take effective steps with regard 
to that policy." 

Thus, the USSR Government suggested the United 

Nations Intervention in the relations between the Union 

Government and Its citizens. The phrase "the United Nations 

should....take effective steps" relates to the enforcement 

measures under Chapter VII of the Charter. 

51 U.N., General Assembly, Official Records, 4th 
Year, First Committee, 165th Meeting. 
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The General Assembly, In connection with the treat­

ment of people of Indian origin in the Union of South Africa, 

adopted resolutions 265 (III), 615 (VII) and 719 (VIII) 

which referred to the Purposes and Principles of the Charter 

of which Article 1, paragraph 3, reads as follows: 

"The Purposes of the United Nations are:-

(3) To achieve international co-operation in 
solving International problems of an economic, 
social, cultural or humanitarian character, and 
in promoting and enoouraging respect for human 
rights and for fundamental freedoms for all, 
without distinction as to race, sex, language,or 
religion." 

Thus, the General Assembly maintained that by 

adopting the Charter. Member States had made a certain 

renunciation of their sovereignty in connection with the 

fundamental human rights and freedoms. 

On December 8, 19^6, the General Assembly was of 

the opinion that the treatment of Indians in the Union of 

South Africa should be in conformity with the international 

obligations under the agreements (i.e. the Cape Town 

Agreements of 1927 and 1932) concluded between the two 

Governments and the relevant provisions of the Charter52# 

52 U.N., General Assembly, Official Records, 1st 
Year, 52nd Meeting, p.1061; General Assembly Resolution 
** (1). 
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On May 1*, 19^9, the General Assembly lnvlted^3 the 

Governments of India, Pakistan and the Union of South Africa 

to enter into discussion at a round-table conference, taking 

into consideration the purposes and principles of the Charter 

and the Declaration of Human Rights. This resolution made 

no reference to the Cap^e Town Agreements. However, the 

Government of the Union of South Africa did not accept the 

General Assembly's resolution In respect of the resumption 

of negotiations with the Governments of India and Pakistan. 

Consequently, the General Assembly, on December 2, 1950, 

recommended5^ the establishment of a three-member conciliation 

commission if the Governments concerned failed to hold a 

round-table conference before April 1, 195!, or to reach 

agreement in the round-table conference within a reasonable 

time. 

The Government of the Union of South Africa, hox*ever, 

enacted further discriminatory legislation. 

On December 5, 1952, the General Assembly established 

a United Nations Good Offices Commission^ to arrange and 

53 U.N., General Assembly, Offioial Records, 3rd 
Year, 212th Meeting, p.*55\ General Assembly Resolution 265 
( I I I ) -

5* U.N., General Assembly, Off ic ia l Records, 5th 
Year, 315th Meeting, p .533; General Assembly Resolution 395 
(V). 

55 U.N., General Assembly, Off ic ia l Records, 7th 
Year. 401st Meeting, p .333; General Assembly Resolution 615 
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assist in negotiations between the Government of the Union 

of South Africa and the Governments of India and Pakistan 

"in order that a satisfactory solution of the question In 

accordance with the Purposes and Principles of the Charter 

and the Universal Declaration of Human Rights" could be 

achieved. The resolution called upon the Union Government 

to suspend the implementation or enforcement of the Group 

Areas Act. At the same meeting, the General Assembly 

established a three-member Commission^ to study the 

racial situation in the Union of South Africa. 

The United Nations Good Offices Commission sub­

mitted its report57 o n September 14, 1953, to the General 

Assembly. In that report, the Commission informed the 

General Assembly that, the Union Government having regarded 

resolution 615 (VII) as unconstitutional and having refused 

to recognize the Commission, the Commission, despite its 

efforts, had been unable to carry out its task. Furthermore, 

the Commission reported that the Union Government had 

continued to implement the provisions of the Group Areas 

Act and to enact laws contrary to the Charter. 

The Ad Hoc Political Committee considered the 

question at ten meetings between the 16th and 29th of 

October 1953. On October 16, the representative of India 

56 Ibid., p.334; General Assembly Resolution 616(VII) 

57 U.N.D0C A/2473. 
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introduced a seventeen Power draft resolution, recapitulating 

past action by the General Assembly on the question, taking 

note of the report of the Good Offices Commission, expressing 

its regret that the Union Government had refused to make use 

of the Commission's good offices or to utilize any of the 

alternative procedures for the settlement of the problem 

recommended by the previous resolutions of the General 

Assembly, and deciding to continue the Good Offices Commission. 

In the course of discussion on the draft resolution, some 

representatives expressed the strongest doubts about the 

Assembly's competence^ . They also expressed concern about 

the efficacy of the draft resolution. 

The report of the Commission on the racial situation 

in the Union of South Africa established by resolution of 

December 5, 1952 (6l6A(VIl)) was submitted to the General 

Assembly on October 3, 1953-". The Commission reported 

that the Government of the Union of South Africa had 

maintained Its position, expressed in the General Assembly, 

that it considered any resolution on the subject as 

unconstitutional, and consequently did not recognize the 

58 U.N., General Assembly, Official Records, 8th 
Year, Ad Hoc Political Committee, 16th Meeting, p.75; 20th 
Meeting, p. 97; 21st Meeting, pp.103-105. 

59 U.N., General Assembly, Official Records, 8th 
Year, Supplement No. 16, paragraphs 895-909. 
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Commission e s t a b l i s h e d under the Assembly r e s o l u t i o n . The 

Commission, t h e r e f o r e , had been o b l i g e d t o base i t s r e p o r t 

e s s e n t i a l l y on an a n a l y s i s of t h e l e g i s l a t i v e and a d m i n i s t r a ­

t i v e p r o v i s i o n s in fo rce i n t h e Union, on a study of books 

and documents, on s t a t emen t s by w i t n e s s e s , and on in format ion 

communicated by c e r t a i n member S t a t e s . As a r e s u l t of t h i s 

s t u d y , t he Commission was of the op in ion t h a t t h e r a c i a l policly 

of the Union Government was con t ra ry t o the C h a r t e r and t h a t 

t h e cont inuance of t h i s p o l i c y was l i k e l y t o impa i r f r i e n d l y 

r e l a t i o n s among n a t i o n s . The Commission a l so main ta ined t h a t 

t h e r i g h t of t h e General Assembly to under take any study and 

make any recommendations which i t might deem necessa ry in 

o r d e r t o implement the p r i n c i p l e s t o which the member S t a t e s 

had subsc r ibed by s ign ing t h e Char te r was I n c o n t e s t a b l e , and 

t h a t t h e e x e r c i s e of i t s f unc t i ons under t h a t r i g h t d id not 

c o n s t i t u t e an i n t e r v e n t i o n p r o h i b i t e d by A r t i c l e 2 , paragraph 

7 . of the C h a r t e r . 

The Ad Hoc P o l i t i c a l Committee cons idered t h i s r e p o r t 

between November 20 and December 5, 1953. On November 23 
60 

r e p r e s e n t a t i v e of the Union of South Af r i ca r e p e a t e d t h a t 

t h e United Na t ions was not competent t o dea l w i th t h e m a t t e r , 

60 U.N.General Assembly, O f f i c i a l Records, 8 t h Year, 
Ad Hoc P o l i t i c a l Committee, 32nd Meet ing, pp .155-160 , 
U n d e r l i n i n g o u r s . 
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and stated that the Commission's report contained a biased 

analysis of the internal affairs of the Union. In Its 

conclusions, the Commission had gone beyond its terms of 

reference and had set forth a series of obiter dleta which 

constituted an incursion into the internal affairs of the 

Union and an "Incredible attack upon Its national sovereignty? 

He continued : 

"For those conclusions implied direct participation 
by the United Nations in the Internal affairs of the Union 
of South Africa, and the exercise over a sovereign State 
of a supervision comparable to that exercised by guardian 
over ward. They implied recognition of the United Nations 
as the arbiter of the destiny of the Union of South Africa 
and in effect the suppression of the Union of South Africa 
as a sovereign and Independent State". 

Furthermore, he declared that domestic legislation designed 

solely for the welfare of the people of the Union in no way 

affected other peoples, and could hardly be charged to con­

stitute a threat, direct of indirect, to the territorial 

integrity or political independence of other States. 
61 

On November 11, 1953, the General Assembly considered 

that the racial policy of the Government of the Union of 

South Africa was not in keeping with its obligation and 

responsibilities under the Charter and decided to continue 

the Good Offices Commission and called again upon the Union 

61 U.N. General Assembly, Official Records, 8th Year, 
457th Meeting, p.288; the General Assembly Resolution 71-9 

(VIII). 
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Government to refrain from enforcing the provisions of the 

Group Areas Act. On Deoember 8, 1953, the General Assembly 

In resolution 721 (VIII), requested the Commission on the 

racial situation in the Union of South Africa to continue its 

study and to suggest measures to alleviate the situation and 
62 

to promote a peaceful settlement . During 1954, all efforts 

of these Commissions failed due to the unco-operative attitude 

of the Union Government which regarded the establishment of 

the Commissions by the General Assembly as unconstitutional 
63 

and consequently refused to recognize them. 

On November 4, 1954, the General Assembly passed a 
64 

resolution which suggested to the parties that they should 

seek solution of the question by direct negotiations and 

designate a government, agency or person to facilitate con­

tacts between them and to assist them in settling the dispute. 

The Secretary-General, in a report submitted on October 25, 
65 

1955 , explained that on April 26 and May 2 of that year the 

representative of India had forwarded copies of a number of 

telegrams exchanged between India and the Union of South 

62 Ibid, 469th Meeting, pp.431-439 

63 U.N. Documents A/2719 and A/2723 

64 U.N. General Assembly, Official Records, 9th Sessiojn 
497th Meeting, p.281; General Assembly Resolution 816 (IX). 

65 U.N. Doc. A/3001/Add. l . 
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Africa from which it appeared that the attempts of the three 

Governments concerned had undertaken to initiate new direct 

negotiations had broken down. Therefore, the Secretary-

General had designated on June 6 Ambassador Luis de Faro,Jr-

of Brazil to discharge the functions called for in the 

General Assembly resolution. The Governments of India and 

Pakistan communicated to the Secretary-General that they 

would extend full co-operation while the Government of the 

Union of South Africa informed that it was obliged, regret­

fully, to decline to collaborate with the Ambassador in order 
66 

not to prejudice Its Juridical position. 

The United Nations Commission on racial situation in 
67 

the Union of South Africa submitted its third report on 

August 26, 1955. In that report the Commission stated that 

the general alms of the racial policy pursued by the Union 

Government had not changed; that it was consistent neither 

with the obligation assumed by the Union of South Africa 

under the Charter nor with certain provisions of the Univer­

sal Declaration of Human Rights; and that the continuation of 

such a policy was likely to Impair friendly relations among 

nations. Furthermore, the Commission considered that a 

66 U.N. Doc. A/3137, P.21 

67 U.N. Doc. A/2953 
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solution should be sought in frequent inter-racial round-

table discussions and other contacts. For its opinion, the 

United Nations should offer its co-operation including, as 

special technical assistance, the intellectual and material 

resources which the United Nations and the specialized 

agencies could command. 

The Ad Hoc Political Committee considered the'report 

at -cen meetings held between the 24th of October and the 19th 

of November. At the outset of the discussion in the Com­

mittee, the representative of the Union of South Africa 
68 

recalled that his Government had always challenged the 

right of the General Assembly to deal with the matter because 

there was no provision of the Charter which authorized the 

United Nations to discuss, or to adopt a resolution on, a 

matter which was essentially a domestic concern of the Union 

of South Africa. The delegation of the Union of South 

Africa had been instructed by its Government not to participate 

in any discussion of the question or to be present while the 

discussion was proceeding. His delegation would therefore 

withdraw from the committee room. However, he reserved his 

right to take part in the vote on any draft resolution which 

68 U.N. General Assembly, Official Records, Ad Hoc 
Political Committee, Records of Meetings, 21 September to 
9th December 1955, 3rd Meeting, 24 October 1955, p.5. 
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might be submitted on the question. 

During the ensuing debate, a number of representative 3 
69 

supported the constitutional position of the Union of 

South Africa, stating that Article 2, paragraph 7, of the 

Charter precluded discussion of the question. In the view 

of those representatives, no progress could be made on such 

issues without the co-operation of the Member States invol­

ved. 

In the course of the debate, seventeen Afro-Asian 
70 

States submitted a Joint draft resolution which expressed 

concern that the Union Government continued to give effect 

to the Group Areas Policy (Apartheid), despite the General 

Assembly's request that It should reconsider its position 

in the light of the principles of the Charter and the pledge 

of all member States to respect human rights and fundamental 

freedoms without distinction as to race. The draft resolu­

tion called on the Union Government to observe the obliga­

tions of co-operation with the organization contained in 

Article 56 of the Charter; it provided further that the 

Commission should continue to keep under review the racial 

situation in South Africa. 

69 Ibid, 5th Meeting,pp.13-14; 11th Meeting,pp.36-37 
38-39; 12th Meeting, p.41,p.44. 

70 U.N. Doc. A/AC.80/L.1 
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On November 9, 1955, the Ad Hoc Political Committee 

approved the draft resolution by a vote of 37 to 7, with 

13 abstentions. Thereupon the representative of the Union 

of South Africa, who had returned to the Committee to 

participate in the voting, stated that once again the pro­

visions of Article 2. paragraph 7 of the Charter had been 

contravened, and the Union had been denied its rights as a 

member State. It was on the basis of such an understand­

ing of the meaning and scope of the Article that his Govern­

ment had signed the Charter. By adopting the draft resolu­

tion, the Committee had lent its authority to a reckless 

measure which would do only incalculable harm. Every State 

had internal conflicts and policies about which it could 

not subordinate its own decision to that of an international 

organization. His Government regarded in a most serious 

light the inquiry into the internal affairs of the Union of 

South Africa. "Such a violation", he continued, "consti­

tuted the most flagrant violation of Article 2. paragraph 7. 

of the Charter, a violation which no self-respecting 

sovereign State could tolerate." In view of what had 

happened, his Government, after serious consideration, had 

decided to recall its delegation to the United Nations 
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71 
from the 10th session. 

All further efforts of the United Nations to solve 

the question have failed due to the unco-operative attitude 

of the Union Government based on the legalistic argument 

that the United Nations had no right to interfere in a 

matter falling within the domestic jurisdiction of a member 

State. 

Conclusion. 

Article 2, paragraph 7, of the Charter has been 

used effectively to prevent any Intervention of the U.N. 

in the internal policies of States. That Charter provision 

which leaves to the Government concerned and to the United 

Nations Organization to decide whether a matter is a 

domestic affair led in the case of the question of racial 

segregation in the Union of South Africa the Government 

concerned and the United Nations to make an opposite 

decision on the competence of the United Nations Organiza­

tion. The weakness of the Charter system became especially 

obvious in this case when the Government of the Union of 

South Africa was able to resist all the United Nations' 

71 U.N., General Assembly, Official Records, Ad Hoc 
Political Committee, Records of Meetings, September 21 to 
December 9, 1955, 12th Meeting, pp.45-46. 
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e f f o r t s t o change I t s p o l i c y of r a c i a l s e g r e g a t i o n and , 

u l t i m a t e l y , was ab le to withdraw from the 10th s e s s i o n . 

A r t i c l e 2 , paragraph 7, exc ludes the e n t i r e sphere 

of i n t e r n a t i o n a l economic r e l a t i o n s , except where con­

c e s s i o n s have been a r ranged by i n t e r n a t i o n a l t r e a t y , from 

t h e a u t h o r i t y of the United N a t i o n s , a s has been seen i n 

t h e A n g l o - I r a n i a n Oi l Go. Case . 
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The Reformation secularized the power problem in the 

protestant states by removing Church as a limitation of the 

temporal power. Then a new theory of the state — a theory 

of sovereignty — was evolved which came to claim the sup­

reme and absolute authority of the state on its own territory. 

This theory was first explicitly formulated by Jean Bodin. 

His definition of a State implied that a supreme power is 

essential to the idea of the State and that the State is the 

government itself. With regard to the theory of Sovereignty 

itself, Bodin stated that Sovereignty is supreme power over 

citizens and subjects and that it is unrestrained by laws. 

Furthermore, Bodin made his .Sovereign a legislator maintain­

ing that the power to make laws is the most characteristic 

function of Sovereignty. Bodin's Sovereign was, nevertheless, 

bound by the Divine Law, the Natural Law, the law that is 

common to all nations and the fundamental laws of the State. 

For Bodin, Sovereignty was neither arbitrary nor irrespon­

sible. It was defined by the fundamental laws of the State 

and subject to them. 

To this new theory of state Johannes Althuslus 

added a ootentially revolutionary theory of social contract, 

according to which the government of a state is based on a 

contract between the people and the sovereign. While Hugh 

Grotius adopted into his political philosophy the theories 

of sovereignty and social contract expounded by Bodin and 
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Althuslus he rejected all notion of Divine Law. Now the 

power problem became explicitly secularized in political 

theory. Grotius also evolved the concept of equality of 

states. Through the Peace of Westphalia of 1648, the con­

cepts of sovereignty and equality of states became universal­

ly accepted doctrines. 

Thomas Hobbes adopted the theories of state of 

nature and social contract and conceived of government 

originating in two main ways, either by "natural force" or 

"warre", or, on the other hand, by original contract. Ac­

cording to him, all resistance to government is wicked and 

absurd. For Hobbes, Sovereignty is unlimited either by law 

or morality. Thus law does not make the sovereign or limit 

his authority as it did for Bodin. How dangerous results the 

secularization of the power problem could bring forth appears 

clearly from that view of Hobbes according to which sovereign 

ty is unlimited by morality. Hobbes' concept of sovereignty 

is pure totalitarianism. 

Samuel Von Pufendorf adopted the concept of social 

contract. For him sovereignty was supreme but not absolute 

and could be diminished by compact or by conquest and still 

exist. He treated the state as an artificial person whose 

will he conceived to be the will of all men in the state. 

John Locke adhered still to the doctrine of an 

original state of nature and the doctrine of an original 

contract. He maintained that the majority has the right 
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of decision on the form of government which, however, could 

not be an absolute monarchy as it is "no form of government 

at all". He also asserted that sovereignty is limited by 

Natural or Divine Law. 

Jeremy Bentham rejected the natural law limitation 

on sovereignty asserting that the sovereignty of government 

was unlimited except by express convention with another state, 

Therefore he also rejected the natural rights of man. Instead 

of the Divine Law and Natural Law limitation on sovereignty 

he asserted that sovereignty was morally limited by utility. 

For Bentham the only end of government was the greatest hap­

piness for the greatest number. With regard to the question 

who should wield the sovereign power, Bentham asserted that 

it should reside in a single legislative assembly elected 

annually by all male adults able to read. Thus he came to 

entrust sovereignty to the majority of representatives of 

the assembly. Thereby the theoretical perfection of the 

sovereignty of the people was attained removing the sovereign 

power from the ruler to the "people". Under the Impact of 

European nationalism this popular sovereignty became "national 

sovereignty" with regard to external relations with other 

sovereign states. 

The good of the governed had been the end of govern­

ment in all political theories. Something could, therefore, 

still be done to perfect the concept of sovereignty on those 
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lines that leaned to the political philosophy of totalitar­

ianism. Hegel bridged up that gap. In his metaphysical 

exposition of the state, Hegel declared that the state is 

an end in itself and that it is provided with the maximum of 

rights over and against the individual citizens. Moreover, 

the highest duty of the citizens is to be a member of the 

state. This Hegelian definition of sovereignty contains the 

culmination of the development of the concept: the State is 

an End in Itself. Thus the rejection of the notions of 

Divine Law and Natural Law eventually led the political 

philosophers to abandon the concept of inherent rights of the 

individual citizens against the state. This concept of 

sovereignty paved the way for modern totalitarianism, such as 

communism, fascism and nazism, with its very unfortunate 

results. 

In the analysis of the concept of sovereignty the 

writer emphatically maintains that the state is not and can­

not be an end in itself, because the state Is for man and not 

man for the state. The end of the state is the common good 

of all individual members of the state. To hold the concept o|f 

sovereignty as the supreme power above and separate from the 

body politic is an erroneous abstract Idea. 

The theory of State Person is fallacious. The 

supreme power is entrusted in political society either to one 

man or a group of men or several groups of men. Obviously 
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these men cannot be converted into a State Person. 

The idea of the independence of the state which 

maintains that a state is absolutely independent from other 

states on its own territory and claims for an independence 

for action of the state in its relations with other states 

connotes the freedom of action of the state in pursuit of 

national self-interest. It seems that the analogy between 

man and the state as expressed in the concept of the State 

Person has been carried further in political theory to the 

extent that the liberty of man in his pursuit of self-

interest ^s expounded by Liberalism has been extended to the 

state. However, as already mentioned states are interdepen­

dent to one or more states for their peace and security. 

Since the states are not entirely independent neither can 

they be absolutely sovereign. 

Although the concept of Sovereignty is intrinsically 

wrong, the governments have adhered to it as if it were an 

Infallible dogma. The concept of national sovereignty as 

an absolute power above which there is not and cannot be any 

superior power constitutes a serious obstacle to any attempt 

of forming a world government with supreme power over and 

above the States. However, the hard lesson of the Second 

World War compelled Governments to seek collective security 

within a frame work of an international organization - the 

United Nations. As the concept of national sovereignty is 
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incompatible with the establishment of the United Nations 

entrusted with the responsibility to maintain and restore 

international peace and security it was one of the purposes 

of this dissertation to find out what has been the impact 

of the concept of national sovereignty upon the framing of 

the Charter of the United Nations. 

The responsibility of the United Nations to maintain 

or restore international peace and security is obviously in 

contradiction with the principle of national sovereignty 

because it implies supreme power over and above the States 

capable to prevent or stop aggression. On the other hand, 

the Charter of the United Nations declares allegiance to the 

doctrine of national sovereignty and incorporates safeguards 

for the sovereignty of the Member States. The clash between 

these two ideals naturally creates a great problem. How it 

wag solved and with what results "as the theme for research 

in Chapter II. 

The General Assembly and the Security Council are 

the most influential organs of the United Nations. The 

former consists of all the Members of the United Nations 

each of whom has one single vote. It is mainly responsible 

for the oerformance of the functions of discussion, recom­

mendation, review, election, financial control and initiation 

of Charter amendments. The decisions of the General Assembly 

are framed as "recommendations" and may be ignored by the 
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parties concerned. In the Charter system, the General 

Assembly has been placed in a secondary role with regard to 

the main task of the Organization - the maintenance of inter­

national peace and security. The primary responsibility for 

the maintenance of international peace and security has been 

conferred upon-the Security Council, which consists of five 

permanent members - France, the United Kingdom, the United 

States, the U.S.S.R and China - and six non-permanent members 

elected for a term of two years by the General Assembly. 

Under Articles 24 and 25 of the Charter, the Member States 

have agreed that in carrying out its duties the Security 

Council acts on their behalf and that they will accept and 

carry out its decisions. The Security Council is empowered, 

in case of a threat to, or of a breach of, the peace, to call 

upon the military and economic resources of any Members of 

the United Nations; to determine economic, diplomatic and 

military sanctions; to use the manpower and, within certain 

limits, the territories of the Member States; and to inter­

vene in order to bring about an amicable settlement in any 

situation and dispute the continuance of which is likely to 

endanger the maintenance of international peace and security. 

These functions of the Security Council together with the 

obligation of the Member States to carry out the Security 

Council decisions constitutes a drastic limitation of the 
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traditional extent of national sovereignty. 

Although the authority of the Security Council and 

the General Assembly is so great that it necessarily con­

stitutes a limitation of the national sovereignty of a 

Member State, the wording of the Purposes of the United 

Nations in Article 1 and the preliminary declarations of 

principles in Article 2 tend to uphold the doctrine of 

national sovereignty. 

The chief function of the United Nations is the 

maintenance of international peace and security. The word 

"international" excludes, as has been shown, any responsibi­

lity of the United Nations with regard to peace within one 

and the same State and by so doing it upholds the doctrine 

of national sovereignty. A corollary to the first function 

of the United Nations is the taking of effective collective 

measures for the maintenance of international peace and 

security, which function is at the very core of the Charter 

system. While the United Nations has the responsibility to 

bring about an amicable settlement of such International 

disputes which "might lead to a breach of the peace", Its 

authority Is limited by the exclusion of such minor disputes 

the continuance of which is not likely to endanger the 

maintenance of international peace and security. As a 

further concession to the doctrine of national sovereignty 

the Charter leaves to the parties concerned to determine 
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whether the continuance of an international dispute consti­

tutes a threat to the peace or not. With regard to the rest 

of the functions of the United Nations, it was shown by the 

writer that the phrasing of three other functions, namely 

the fourth, sixth and eighth, upheld the national sovereignty 

of the Member States. Thus the clash between the need of 

an international body for checking the sovereign actions of 

the States and the dogma of national sovereignty is evident 

in the very first Article of the Charter. 

Under the fundamental principles of the United 

Nations, set forth in Article 2, the Member States are 

obliged to settle their international disputes in such a 

way that international peace, security and Justice are not 

endangered; to refrain from the threat or use of force 

against the territorial integrity or political independence 

of any State; to give the United Nations Organization every 

assistance in any action it takes in accordance with the 

Charter provisions; and to refrain from giving assistance to 

any State against which the Organization is taking preventive 

or enforcement measures. These obligations of the Member 

States with regard to the conduct of their international 

policies constitute a limitation of the national sovereignty 

of the Member States. It is highly significant that the 

use of force, the very core of the traditional concept of 

the sovereignty of a State is outlawed as an instrument of 
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policy of the State in the pursuit of national self-interest, 

While the above-mentioned principles of the United 

Nations limit the national sovereignty of the Member States, 

another principle limits the authority of the United 

Nations Organization, safeguarding the national sovereignty 

of the Member States. This principle, set forth in para­

graph 7 of Article 2, denies the United Nations the 

authority to intervene in matters which are "essentially 

within the domestic Jurisdiction of any State" and excludes 

specifically any obligation on the part of the Member States 

to submit such matters to settlement under the Charter. It 

was shown by the writer that a matter to be within the domes­

tic Jurisdiction of a State must be one that pertains to 

the affairs of the subjects and the territories of that 

State and at the same time is under the powers of its 

direct legislation. As this can be said of almost every 

subject matter, paragraph 7 of Article 2 leaves, In fact, 

the greatest part of International relations within the 

domestic Jurisdiction of States. The only exception to 

this principle, - the application of enforcement measures 

under Chapter VII of the Charter, - was found to be of 

small practical importance. Its real value lies in the 

principle Itself; for the first time in the history of 

mankind international peace and security have been placed 

by a charter above the sovereignty of the bulk of the 
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States. This principle, thus, would constitute a great 

advance towards a world government were It not but for one 

single exception, namely, Article 27 of the Charter. 

It was shown by the writer that Article 27 of the 

Charter leaves the five permanent Members of the Security 

Council independent from the United Nations Organization 

because they may use under the said Article their right of 

veto to prevent any collective measures from being taken 

against themselves. Moreover, this special position of the 

permanent Members of the Council was maintained by the 

writer to constitute a gross violation of the very fundamen­

tal principle of "sovereign equality" declared in paragraph 

1 of Article 2 of the Charter. It can, therefore, be 

concluded that the national sovereignty of the permanent 

Members of the Council has been safeguarded to the extent 

that they are placed above the United Nations Organization. 

On the other hand, they have been entrusted with exceptional 

powers with regard to the decisions of the chief executive 

organ of the United Nations - the Security Council - whose 

decisions all Members of the United Nations are bound to 

obey. Furthermore, it was concluded that the right of veto 

ought to be removed and the permanent Members of the 

Council brought by that means within the United Nations 

Organization in order to fulfil the obligation of the 

principle of equality of States. 
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With regard to the right of withdrawal from the 

United Nations Organization it was concluded in Chapter II 

that had the commentary of Committee l/2 of the UNCIO the 

same binding force as the Charter itself, then the Members 

of the United Nations enjoy a great deal more of their 

national sovereignty than the Charter provisions indicate, 

since they could annul their allegiance to the Charter by 

simply withdrawing from the Organization. 

In Part II of this dissertation, the impact of 

National Sovereignty upon the operation of the United 

Nations was the theme of research made especially interest­

ing by the clash between the two incompatible ideals of the 

United Nations, - namely, the responsibility of the United 

Nations to maintain or restore international peace and 

security and at the same time to safeguard the national 

sovereignty of the Member States. 

In Chapter III, therefore, the problem of 

general disarmament, the United Nations Armed Force under 

Article 43 and the "Uniting for Peace" resolution were 

studied to find out what has been the influence of the 

doctrine of National Sovereignty upon the discussions and 

decisions in these crucial questions that concern the 

future welfare of the whole of mankind. 

With regard to the problem of general disarmament, 

the permanent members of the Security Council acknowledged 
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unanimously the need of adopting a strict policy to put an 

end to the armaments race. However, it became soon obvious 

in the course of discussions that before any agreement on 

the methods of reduction and prohibition of armaments 

could be reached, it is necessary to agree first on the 

control or safeguards. Consequently, the main problem was 

to find safeguards which could be accepted by all permanent 

members of the Security Council. 

The United Nations and the other so-called 

Western countries wanted such a thorough international 

control of armaments that it would be impossible for any 

State to avoid disclosing all its arms and means of waging 

war. This control plan was rejected by the USSR on the 

grounds that it would constitute an interference in the 

donestic affairs of States, in their economic life and in 

all parts of their internal organization and would, there­

fore, render inapplicable paragraph 7 of Article 2 of the 

Charter. Thus, the USSR did not desire to surrender that 

necessary amount of her sovereignty which is indispensable 

for the establishment of an effective international control 

organ to ensure compliance with the rules of prohibition 

and disarmament. Consequently, the United Nations has been 

so far unable to provide the world with an agreement on 

prohibition and reduction of armaments mostly because of 

the USSR who is upholding the doctrine of National Sovereign-
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ty as incorporated in paragraph 7 of Article 2 and using 

her right of veto under Article 27. This fact Is a further 

proof for the aforestated argument that the United Nations 

should be developed on democratic lines by removing the 

aristocratic right of veto of the permanent members of the 

Security Council. 

The United Nations' Armed Force under Article 43 

of the Charter was supposed to be established by earmarking 

elements of the national armed forces of the Member States 

for use upon the call of the Security Council. However, the 

permanent members of the Security Council could not reach 

an agreement on the composition of the armed forces. With 

regard to the question of stationing foreign troops on the 

territories of other States, the USSR maintained that It 

would give rise to a feeling of anxiety among member states 

for their national independence. In the view of the USSR, 

the United Nations forces should be garrisoned in their own 

territories or territorial waters. The suggestion that 

Member States should provide bases for the United Nations 

armed forces was also strongly opposed by the USSR on the 

ground that such bases would affect the sovereignty of 

nations. All attempts made to create such an armed force 

of the United Nations in which the permanent members of the 

Security Council would contribute their national contingents 
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have been frustrated by the USSR arguing that such an armed 

force would constitute a violation or threat to the 

national sovereignty of States and, as such, would be 

contrary to those Charter provisions which safeguard the 

national sovereignty of Member States, therefore, the 

transitional security arrangements under Article 106 are 

still operative, but the political impasse which made it 

impossible for the permanent members to put their national 

contingents at the disposal of the Security Council will 

very likely make impossible any Joint action under the said 

Article. This failure to provide the Security Council with 

armed forces under Article *3 might also prevent the con­

clusion of any agreements for the reduction and limitation 

of national armaments and armed forces. 

The "Uniting for Peace" resolution, adopted by 

the General Assembly on the 3rd of November, 1950, transfer-

ed the ultimate responsibility for the maintenance of inter­

national peace and security from the Security Council to 

the General Assembly. This new system Is based on the power 

of the General Assembly to discuss and make recommendations 

with respect to any questions and matters within the scope 

of the Charter. Thus the veto of one single permanent 

member of the Security Council cannot stop any more the 

United Nations from taking collective measures. This 
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