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COMPARATIVE OBSERVATION
OVER
CERTAIN SECTIONS OF
FAMILY LAW

Introduction

The evolution of the legal systems of the Western
ci%ilization is the result of world-wide shifts and ad-
justments in the socio-economic structure of the law,

Previous to the World War IJI the character of the
literature of the Private International Law ha.s been al-
most national, based on a single national law, The rise
of comparative study caused the infusion of foreign elements
into the national literature on Conflict of Laws problems,
The similarity of the numerous major conflict problems in
the countries of the Western civilization strived to reach
acceptable solutions, reciprocally using comparative
methods., This approach was greatly interrupted by World
War II. _

At the same time World War II brought forth
enormous changes of population of the states concerned,
thus increasing the sphere of the Conflict of Laws. These

circumstances have in some sections, such as Law of Property,

Succession upon Death, Law of pergons, and Family Law,



greatly enlarged'fhe scope of Private International Law,
The latter is the special interest of the following thesis,
Millions of persons and families were legally affected
through the war, in their residence, domicile, marital
status, etc.. Countries which at present time have an unu-
sual number of foreigners within their borders, as refugees,
immigrants, and so called displaced persons, such countries
(United States of America, Canada, Australia, France,
Belgium, Great Brittain, etec.), are faced in numefous cases
with several problems., Let us take only one of these —- the
legal.relationship between probably deceased spouse and his
wife, where it is doubtful whether a person is dead or still
living, and the quesfion of ﬁurden of proof arises. This
question has been answered differently by various legal
systems. Very few precedent cases guide the way of the legal
conditions of these persons affected through World War II.
It is in pursuance of these ends that the pre-
sent observation on one sector of Private International
Law hés been worked out, with a preference to the problems

concerning the conceptions on presumption of death.



CHAPTER I MARRIAGE

A- REQUISITES OF MARRIAGE

1) Status

The status of an individual means the legal posi-
tion of the individual in regard to the remainder of a com-
munity. There is certainly a status of marriage and a status
of celibacy, defined not by contraet or agreement but by
law,

The law of England says that marriage is a contract
resulting in status1. Status does not depend upon the will
of the citizen, but upon the will of the State. One cannot,
without the S%ate’s consent; choose a status; one cannot,
without the State’s consent, vary it.

The status of an individual is determined by ‘his
personal law, as a matter of principle: the law of the coun-
try to which by birth or domicile he owes obedience®. The
status of marriage is the legal position of the married per-
son as such in the community, creating certain privileges
and certain duties under legal protection and sanction. The
definition of marriage as given in the Institutes of
Justinian: NUPTIA AUTEM, SIVE MATRIMONIUM EST’%EEE_ET.MU_
LIERIS CONJUNCTIO, INDIVIDUAM VITAE CONSUETUDINEM CONTINENS -

has not been much improved by later definitions.

1 Apted v. Apted, (1930) P, at p. 260.
2 Fiboyet v. Niboyet (1878), 4 P.D.I., at pp. 11-13.



The Catholic Church gives a definition: marriage

is a contract resulting in a relationship1

. That relation-
ship differs from status in this, that it is & God-made

matter, which neither man nor the Church can alter,

2) Capacity, incapacity, and restricted capacity

Status is the basis of capacity, incapacity, and
restricted capacity. Capacity designates the faculty of a
person to produce legal effects by his own act, whether py
contracts, willé, transfers of rights, or marriages or adop-
tionsz. Fu}l capacity corresponds to the normal status of
man., Where cgrtain disabilities arise (minority, lunacy,
eéc.), a person concerned has no capacity or only a restricted
capacity. A married woman has sometimes full capacity
(English system), sometimes a restricted capacity (French

3.

system As capacity in the strict sense of the term re-

sults from status, the law governing the status of a person
gov:;ns his capacity.

Which is the most appropriate law for determining
the status of a person and his capacity, and for regulating
his marriage, divorce, and other points of his personal
situation? 1Is it the law of his domicile or of his nationa-
lity? It must be universally admitted that marriage is an

institution which closely concerns public policy and the soeial

morality of a State. The community cannot ignore an open

1 PF.J.Sheed, Nullity of Marriage, (1931) p. 2.
2 Martin Wolff, Private International Law, (1945) p. 282.
3 Code civil francais, art. 215.



infraetion of its recognized code of morals which are clearly
reflected in the legislation of the country. For instance

-~ the age at which persons may intermarry is a matter of
public comcerm, and each State has an interest in preventing
those who settle within its borders and who hawve not reached
the preseribed age from livimg together as man and wife.

Capacity to marry is generally determined by two

‘legal systems: principle of nationality and of ‘lex domiciliil

To illustrate this point, five cecountries of each group have
been chosen: France, Belgium, Sweden, Germany and Brazil
representing the principle of nationalify and United States
of Aﬁerica, England, Canada, Australia, and Argentina re-
presenting the principle of “lex domicilii’. Each of these
countries are at present most concerned with tremendous post-
war problems: immigration, refugees, displaced persons.
According to the report of M. Paul Ruegger, president of the
International Red Cross Committee, Geneva, at the first of
April 1950, the world contained more refugees now than at
any time in human history. The estimated world’s refugees
total more than 60,000,000 persons. As an incessant stream
from country to country, these persons im marrying, educating
their children, im making their wills, etc., have to be
subject ﬁo the legal system of the country of residence or
domicile,

The French Civil Code introduced in its original

text (1804) the principle of nationality1. It is based on

1 P. Lerebworg-Pigeonnidére (1948) p. 35, 41 et seq..

[}



the idea that man is deeply rooted in his nation. Nationality

or political status1

depends upon the place of birth or upon
parentage. Thus the status, capacity and family relations
of a - person are governed by the law of the nation to which
he belongsz. The French Civil Code had a considerable in-
fluence and many states followed this model. Belgium simply
accepted the French Code: Sweden adopted the principle of
nationality 1912°, Germany 1896% and Brazil 1916° also.

The prinéiple of nationality has many merits and
according to Martin Wolff, 460 million men are living in
countries governed by nationality syé%emG. Its main merit
is that nationality and change of nationality can always be
verified by official documents, the other way around, domicile
is often hard to prove and deliberate.” change of domicile
always remains possible,

Its main demerit in connection with this thesis
seems to be the unreasonableness to subject millions of
refugees to the law of a state from which and . to the legal
system of which they fled, Immigration countries governed
by the system of nationality are faced with the preséing
neceésity to appiy a different law to practically every case7.

This seems to be intolerabdble,

1 Udny v. Udny (1869).

2 André Weiss, Droit International Privé (1890) p. 319 et seq.

3 Juridisk’ Upplagsbok (1944) Band I p. 10,

4 Das Eihiﬁhrungsgesetz zum Biirgerlichen Gesetzbuche, art 7 bis 31.
5 Martin Wolff, p. 43.

6 Martin Wolff, p. 104,

7 May v. May (1943).



™he domieile system, governing the status of a
person, his capa cities and personal rights, is comnected
with his home as a center of his life, It is difficult to
give an absolute definition of domicile, Defined on count-

less oecasions since Roman times, Dr. Cheshire1

.prefers
as the most accurate defimition, the one given by Chitty J.
%n the Craignish v, Craignish case, where he says:
"That place is properly the domicile of a person
in which his habitation is fixed without any
present imtemtion of removing therefrom",
As a general rule, no one shall be without a domicilez,
and secondly, a person cannot have two domiciles, An essen-
tial of the legal conception of domicile is a connexion be-
tween .the person and a definite territorial unit3. Be it
a place in a country or the country in general, for the,
purpose of Private International Law, it makes no difference.
It is unimportant whether a domiciled person is resident in
Ottawa or in Winipeg, his domicile is in Canada.

As mentioned hereupon, in immigration countries,

such as United States of America, England, Canada, Australia,

and Argentina, personal status, capacity and personal rights

1 G.C.Cheshire, Private International Law, p. 207 et seq..
2 Udny v. Udny (1869).
3 G.C.Cheshire, P.I.L., p. 210 et seq..



are tested by domicile1

« In this thesis arises the question
about the existing domicile of immigrants, refugees and
displaced persons.

According to this system, there are three main
types of domicile: 1) ‘domicile of origin, 2) domicile of
choice, and 3) domieile by operation of law.

Domicile of origin is acquired by birth and it is
that of the country in which the father is domiciled at the
time of the .child’s birth, ( illegitimate child’s domicile
follows that of the mother)z.

Domicile of choice arises when an existing domi-
cile is abandoned and replaced by a new one. There are three
reguisites for aquisition of a domicile of choice: capacity,
residence and intention.

Persons umder disability, such as married women3,
infants or lunatics are unable to acqmire a domicile of
choice, There are hundreds of thousands married women, re-
cently arrived imto immigration countries, who have abandoned
their domicile of origim, but are unable fo acquire a domi-~
cile of choice., There is no doubt that they have abandoned

the domicile of origin, especially in cases where the coun-

try of domicile has undergone a change of sovereignity,

1 Martin Wolff, p. 101 et seq..

2 Udny v. Udny, Restatement of the Law of the Conflict of
Laws §14o
3 Attormeymgeneral for-Alberta v. Cook, (1926).
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either hy cession of the territory to another state or hy
the foundation of a new state. Thus a married woman from
Eastern Poland (cession to U.S.g.ﬁ.), or from Palestine

( foundation of a new state), has lost her domicile of
origin and is unable to acquire a domicile of choice in

the case where her husband has disappeared during the war,
Which law is applicable in such cases? It is suggested,
according to the Englfsﬁland American?law, that the rule of
fictitioﬁs home as legal domicile is correct, On the other
hand Argentina, according to the Conventions of Montevideo,
has a most correct solution, whereby the;factual‘}esidence
of a person who a' bandons her domicile of origin, is treated
as her domicile until a new domicile has been created?.

A similarly delicate problem arises in connection
with a married woman from the annexed Baltic countries, who
has left her home country during the war without having
knowledge over her husband. Entering as an immigrant in the
countries which have de facto and de jure recognized the
annexations, -there is no doubt that such a person has lost
her domicile of o¥igin. Entering, for instance, as an immi-
grant into the United States of America, which has not re-

cognized“the annexations de jure, she still has her domicile

1 Udny v. Udny, loc. cit..
2" Restatement, §11.

3 Montevideo €onvention of Private International Law, s. 9.



of origin and it seems to be possible for her to acquire
a new domicile of choice according to the American 1aw1.
English law does not allow her a domicile of choice until
her marriage is dissolved.

A further element of domicile of choice -- resi-
dence may be defined as the habitual physical presence in

a place2

. Residence brings forth a presumption of intention
to acquire domicile. The longer the residence lasts, the
stronger becomes the presumption, but time alone is not the
only criterion of domicile., A person must intend to reside
in & new country for evers. The fact of the physical pre-
sence in a country and the intention of staying there in-
definitely are the main requisites of the domicile of choice
according to the English Law. Furthermore, the intention
must he present and voluntary.
The normal case which arises in the question of

a change of domicile is that of a person who, being at
liberty to go where he chooses, deliberately, of his own
free will takes up his residence in another country. But
occasions arise where this liberty of action is to a lesser
or greater degree absent, as for example the case of socalled
displaced persons from different parts of Europe,

. The problem that arises in such cases is whether

the intention that is necessary for a change of domicile

1 Restatement, §§ 28,29,
2 Martin Wolff, p. 101.

3 Dr, Cheshire p. 216 et seq..



imports freedom of choice. As a known fact, these persons
were against their will removed from their home country

by nazis to Germany and after capitulation of the Nazi-
regime, spgcial camps were arranged for them in Germany
by the occupation pdwers, and the economical, social
and political care over them were entrusted to UHRRA.
This imternational orgamization recommended to the
displaced persons either to go back to their Russian
ruled home countries or to sign a- labor coqtract for
one year with an immigration country. If he refused to
go back to his home eountry, he was examimed by special
immigration commissions from several eountries, Fimally,
if one of such commissions found his weight, height,
teeth, musculature, breast and loins satisfactory, the
person signed the contract and sailed to a new eountry.
Was he free for a choice of domicile? Was his sailing
an intention? The anéwer eould de yes and no. He was
selected by a commission and his intention was a necessity
more or less pressing. Arriving to a new country he was
not free to choose a residence within one yeér;

Is he able to acquire a domicile of choice?
Both Martin Wolff and G,C.Cheshire give interesting an-~
swers to a case closely related to that of displaced per-

sons, Wolff’s answer is favorable, Cheshire’s undecisive,



<)

According to Martin Wolff:

Whether the German refugee from Nazi oppression,
resident in this country, acquires a domicile
here, depends on similar considerationsz. If he
intends never to return to Germany, whatever her

3 and not to settle in a

future government may be
third country, he has undoubtly established an
English domicile, If he hopes” (i.e. wishes and
believes) that he may be able to return to a
changed Germany, he certainly retains his German
domicile. If finally he fears that this will not
happen, his intention is permanently to live in
England though he would prefer living in Germany:
wish and will point different ways.

According to G.C.Cheshire:
A Russian, with the strongest antipathy for Bol-
shevism, leaves the U.8.S.R. and takes up his re-
sidence in England, He may have done this out of
abhorrence for Bolsheviet regime or through fear

for his own personal safety. But even if it is

evident that he was influenced by these motives

1 Martin Wolff, p. 115

De Bonneval v, De Bonneval (1838),
May v. May (1943).

G.C.Cheshire, p, 222,

£~ W N



if it scarcely safe to assert that therefore he
retains his Russian domicile, It is true that his
intention may be to return to the U.S.S.R. at the
favorable opportunity, but it is also conceivable
that his determination is never to return, despite
the change that a regime more welcome to h%? may
some day be instituted. Something more is required
tovestablish his intention than evidence of his
motives., In short, most of thejiacts whigh are said
to deprive a man of freedom of choice sa as:t%*reqf
der his residence voluntary are really only indicia,
though very strong indicia, of his intention. They
must ke baren into consideration alomg with other
facts and given due weight, but by themselves they
can seldom be decisive, The choice of a2 new resi-
dence must assuredly be voluntary but what this means
is that there must have existed sufficient freedom

for the formation of an intentionm.

On preceeding pages, the points of contact of

status and capacity in connection to certain persons have

been given. €Capacity to marry depends upon the law of a per-

son’s domicile, The law of the domicile of each party deci-

des his or her capacity to marry the other party1‘

1 A.V.Dicey, The Conflict of Laws (4th ed.) p. 704,

Cooper v, Cooper (1888).



1o,

Capacity must be existent at the time of the
marriage. A marriage validly concluded does not become
void when one party later acquires a domicile under which
they would not have been able to marry. Conversely an in-
valid marriage does not become valid through a change of
domicile although under the new domicile the marriage
would have been wvalidly concluded.

There are two kinds of incapacity: 1) absolute
incapacity, derived from a certain status owing to which
the ineapable is unable to conclude any valid marriage (for
instﬁnce;'nonage), 2) restricted capaeity, independent of
the Ftatus and existing only between eertain persoﬂs (eon-
sanguinity ‘within the prohibited degrees). The Hague Con-
ventions whieh eame imto foree, are governing the interdie-
tien ef ineéapalle persoms, valid im eight eountries,
namely: Germady, Italy, Netherlands, Polamd, Pertugal,
Roumamia, Sweden amd Eungary1.

22 Zorm, ﬁlace

A marriage, celebrated im the form, er according
to the rites or eeremonies, held requisite by the law of
the eountry where the narriage'takes glace; is talidz.

The form of a marriage is govermed by the law of the place

in which it is eoncluded -- primciple of “locus regit actum’,

1 €.C.Cheshire, p. 16.
2 Dicey, p. 689,



In many countries “locus regit actum’ has an
imperative character,‘in others it is sufficient but not
ﬁecessary to observe the forms presceribed by the *lex
loci celebrat;onis'. The first view was clearly followed
in the case Berthiaume v. Dastons (1930):

If a marriage is good by the laws of the country
where it is effected, it is good all the world
over, no matter whether the proceedings or cere-
mony which constitutes marriage ace&rding to the
law of the place would or would not constitute
marriage in the country of the domicile of one

or the other of the spouses, If the so-called
marriage is no marriage#}n the place where it is
celebrated, there is no marriage anywhere, although
the ceremony or proceedings if eonducted in the
place of the parties’ domieile would be considered
a good marriage.

This is the wlew of the English and American
laws. The most serious objection to the imperative charaedber
of the rule lies in the lack of conmsideration it shows for
the couples belonging to the Roman Catholic'pr the Orthodox
Church. Both churches treat a marriage betwé;n Christians
concluded without the assistance of a priest as a nullity,

as a mere comcubinate, In their views the religious cere-

mony is not a mere form but belongs to the essence, to the




soul of tHe'sacrement1.

In other countries the rule of “locus regit
actum’ became imperative omnly for marriages concluded
within its own territery but remained optional for mar-
riages concluded abroad. Proclaiming civil marriage as
the compulsory form of marriage, they excluded on their
own territory any religious form of.marriage, This con-
ception_was based on the doctrime of ‘ordre public”’
and is still the law prevailing on the continent,

This peculiar difference between the two groups
of coumtries in their fundamental attitude to questions
of.morality or ‘ordre public’ are causing a grave in-
Justice and are resulting in so-called limping marriages,
walid in one country amnd void im others,

The dream of the agcademiec lawyer %s for an
international law of marriage, but the differences be-
tween the existing legal systems of the wvarious great
commonwealths of the world are much to great to make a-
universal law, on the subject, practicable, In omne coun-

.try, omly the civil marriage is legal, and in another
only the ecclesiastical alliance is wvalidj; andhthq dif-
ference in religioQ between the parties is anoéher im-
pediment to marrisge., Even in the matters of capacity
and age the greatest variableness exists, whereby the

minimum ofvage for marriage does not derive from

1 Cod., inr, ecan,, s. 188, no.5.



[?.

circumstances of climate, religion or culture, but are
mainly historical and arbitrary.

In the following pages we shall take under
consideration the possitive ma;éiage laws ex;sting on
the one hand, in France, Belgium, Germany, Sweden and
Brazil, and on the other hand, Umited States of America,
Engléhd, Canada, Australia and Argentina, All these ten
countries, as said in the preceeding pages, have as a
result of World War II special problems concerging
mixed population,

.

France1:

Age man 18 years, woman 15 years.
Gonsent of parents: man until 25 years of age, woman 21.
Imﬁediments: 1)prohibition in the direct line and
also between persons connected by
marriage and related in the same
degree,
2)uncle and miece, aunt and.nephew,
3)brother-in-law and sister-in-law.
FPormalities: 1)eelebration before the civil status

2

offieer® of the civil domicile ‘of

1 Paul Lewbourgs-Pigeomnidre, p. 413 et seq.; -~

Decret-Loi de 1938, Code Civile art. 144 et seq..
2 Amdré Weiss, p. 438 et seq..



Foreign marriages:

Principle:

.
17,

éne of the parties, contraeted with

the free will of the parties,

2)pudblishing the bamns .

3)eertificate of the marriage celebra-

v

tion.

va;id if celebrated in a foreign
eountry2 between Fremeh eltizens or
beéﬁeen a French citizen and a fo-
reigner, aécording to the laws of the
such country and provided always that
the marriage ha;wbeen preceeded by
the pubklication of the banns pur-
suant to the civil code, The record
of a marriage eontracted in a foreign
country must bé transcribed withinm
three months of the return of the
French citizen to the territory of
the Republic, in tﬁe public marriage

registers of his eivil domicile,

1)principle of nationality, determining

capacity.

2)princip1é of “locug regit actum’ de-

termining the concluding of marriages

celebrated in foreign countries.

1 Code civile, art, 166 et seq..

2 Code civile, art. 170.



gelgium1:

Age: man 18 years, woman 15 years.

Consent of parents: until 21 years of age. Parents and
grandparents have the right to oppose
a mafriage of a ehiiﬁ or grandehild
who has mot reached the age of
twenty-five years (here is the dif-
ference between the Fremch and the
Belgium rules).

Impediments: 1)marriage is forbidden in direet lime
between all legitimate or illegiti-
mate ascendants and descendants and
their spouces.

2)Between brother and sister and their
spouces of the same degree,

3)between uncle and miece amd sumt and
nephew,

Formalities: 1)-arriqge must be celebrated publiely
before a civil officer of the State
and in the eommune where one of the

contracting parties has his or her

residence.
2)publishing the banns.

3)the mutual consent of the parties must

1 Code Civil Belge, art. 12, 134, 144, 164,



o
o
™

be expressed.

Foreign marriages: A marriage celebrated in a foreign
country is valid, if celebrated
aceording to the rules in such a
country, provided that the banns
are published.

Principles: 1) principle of nationality determining
capacity.

2) principle of ‘locus regit actum’and

*ordre public'2

determining the con-
cluding of marriages celebrated in

foreign countries,

Germany:

According to the German Civil Code3, marriage is
trea ted as a civil contract to which the State is al-
‘ways an added pa-rty. Religious definTtions, dogmas,
and obligations respecting marriage are not affected or

considered by the German Code,

Ages man 21 years, woman 16 years,

ansent of parents: until 21 years of age.

Impediments: 1) A marriage cannot be concluded be-
tween relatives by blood in the
direct line nor between brothers
and sisters of full blood or half-

blood, nor between persons one of

2 André Weiss, p. 302, 458,
3 Biirgerliches Gesetzbuch fiir das Deutsche Reich (1896) §§1303,1343,



Formalities:

Foreign marriages:

Principles:

2)

1)

whom has had sexual intercourse with
the pa rents, grandparents or des-
cen@;;ts of the other.

Persons in military service, a;iens
and officials whom by law, pgquire
special permiss&on to become married
cafpot conclude a marriage without
the permission1.

Aﬁarriage i% ébncluded by the parties
appearing together and declaring be-
fore a registrar, their intention to
become husbandx;né'wife; also inmn the
presence of two witnesses.,

A marriage between a citizen amd a
foreigner is {alid according to the

personal law of each partyz.‘

.0of nationality, determining capaeity.

' of “locus regit actum’ determining

the concluding of marriages celebra-

ted in foreign countries,

1 Gusta v Walker, Internationalis Privatrecht (1926),

P. 507 et seq..

2 Das Einfilhrunggesetz zum Biirgerlichen Gesetz Buch,

art, 11, 13.



Sweden1=

‘Spoucalia de futuro’ marriages which are to
take efféct in the future are recognised by Swedish Law,
The existence of a betrethal that has been entered into
the presence of witnesses or the exchange of the enga-
gement rings carries with it the obligation of a final

fﬁlfilment of the marriage promise,

Age: Man 21 years, woman 18 years.

‘Gonsent of parents: no requirement for male, female
until 21 years.

Impediements: 1) marriage 1s prohibited between
relatives By blood im the direct
lime or between-two relatives By
blood in the eollateral line, one
or both of whom are descended'in
the first degree from the common
ancestor,

2) between relatives By affinity in
the direct linme.

3) laek of free eonsent.

4) epilepsy.

5) a heathen or a person who does not
belong to any reeognized religious

creed camnot contraet a.iawful marriage,

1 Svwensk Lagbok (1944) Giftermals Balken, Kap. 1 et seq..

]
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6) a guilty divorced person without
the consent of the inmocent party.

7) a widower within six months after
the death of his Wife, nor a widow
within one year after the death of
her husband.

Pormalities: Religidﬁs ceremony is the usual form

of marriage, If*the .parties do not
belong to the same religious sect, a
-civil marriage has to‘’be performed.
Banns are published three squessive
Sundays.

Foreign marriages: 1) Swedish citizen abroad is subject
to Swedish marriage law, If he or
she will choose a foreign forﬁ,
their intemtion to be married must

be published in advance1

and his
capacity certified by a Swedish
official.

2) Marriage concluded abroad acecording
to the form of the place, between a
Swedish citizen and a foreigner is

recognized by the Swedish law,

1 Swedish Law of gth of July 1904, § 1, 3, 6.



3)

4)

Principles involved: 1)

2)

Brazil:

capacity to marry of a foreigner
in Sweden is governed by his per-
sonal 1éw1.

Marriage between foreigners from
different countries ééﬁcluded a-
broad is recognized, if the law

of each party recogniges it,

of na tionality, determining the
capacity.

of “locus regit actum’ determining

the'concluding of marriages cele-

brated in foreign countries,

Ninety-eight percent of the people of Brazil are

Roman Catholics and consider ma rriage as a religious sa-

crament, but the law of the land

2 considers it simply as

a civil contract between two persons of different sex, to

live together and establish a legitimate family. Therefore

a civil celebration of marriage is compulsory for all per-

sons, irrespective of race or creed, If the parties desire

after the civil marriage to satisfy their consciences and

mendates of their church or sect, there is no legal objec-

tion to solemnize it once more in a religious form.

1 Svenssk Juristtidning (1946), p. 299 et seq..

2  Brazilian €ivil Code

1916,



Age:

Parental consent:

Impediments:

Marriage

1)
2)

3)

4)

5)

6)

il

man over 14 years, woman over 12,
required until 21 years.

is prohibited between:

ascendants and descendants.,

persons related cbllaterally in the
second degree,

pergbns of adult age who are ;pcapa-
ble of properly governing themselves
or their estates, without the autho-
rization of their legal representa-
tives,

a divorced woman adjudged guilty of
adultery camnot comtract a new mar-
riage with her accomplice,

a wife or widow who has been condemned
as the prineipal or accomﬁiice of the
crime of homicide with a principal or
aceomplice in the same crime,

a person bound by solemn vows of re-
ligion to a life of chastity.

The canon law of the Roman Catholic
Chuégh is accepted as éefining the
religious rules and spiritual effects
of marriage, but the civil law defines
the status and temporal effects of

marriage contracts.



Formalities:

Foreign marriages:

The parties must present themselves
in person before the registrar and
produce certificates showing:
1) names, ages, occupations and do-
miciles,
2) the same for their parents.
3) consents,tif required.
4) declaration of two witnesses of
full age, certifying the absence
of prohibited relati onship,
5) widows and widowers must present
the proof of the death of the
forﬁer spouce.
The registrar must post a notice-of
the proposed marriage in a conspicuous
place in his office for fifteen days,
If at the end of this period no wvalid
objection to the marriage has been
formulated, the civil officer proceeds
to the celebratioﬁ of the marriage,
1) Marriage between two foreigners con-
cluded"zn foreign country 'is recognized,
provided that such marriage is mono-
gamous, is not ®etween ascendants or
descendants or between persoggtfelated'

collaterally in the second degree and



if such marriage was regularly concluded
according to the law of the country of
celebration, |
2) Marriage abroad of a citizen of Brazil
must be conform not only to the law of
the place of celebration, but also it
must be in stgict aecordance with the
law of Bragil.
Principles imvolved:1) of mationality, determiming the
eapaeity.
2) of ‘locus regit actum’ and °ordre
public’ determining the coneluding
of marriages celebrated im foreign

-f1

countries.

United States of America:

The United States, in its federal ecapaeity, has
no simple system of marriage laws applicable to all the States.
Only ‘The Uniform Marriage Evasion Act’of 1912 (accepted by '
a small number of States) provides a uniform rule, that no
marriage shall be eoncluded in the State, to which the Aet
applies, by a couple domiciled elseﬁhere, if such marriage

would be void or voidable under the law of domicile’,

The laws of marriage in the several States

r =

1 Vernier, American Family Laws, I. 3 et S€Q..



originate from the rules on that subject as it existed ;n
England at the time of the adoption of the Federal consti-
tution and modifiggnbiustate legislation and local judicial
interpretations.,

Comparing the marriage laws of each of the States
there a.re three uniform requisites for a lawful marrying1:
1) marriage must be monogamous.

2) the pa rties’ capacity to mairy is governed by "“lex loci
celebrationis’ (modified by the Uniform Marriage Evasion Act).
3) there must be free consent on the part of both of the
con%racting parties.

Further, by an Act of Congress applicable to all the States
marriage within third degree of conggnguinity, computed ac-
cording to the c¢ivil law, is forbiddén. This rule is adopted

by each of the States with only : slight variations.

Age: 1) No minimum age for males or females has been
set by statute in 12 States —-.Alaska, Colo-
rado, Coqqectiéut, Delaware, Maine, Mary-
land, Mﬁsqachusetts, New-Jersey, Pennsyl-
vania, Rhode Island, South-Caroline and Ver-
mont,

2) 14 years for male and 12 years for female as
minimum age to conclude marriage in Kentucky,

Louisi?na, Utah and Virginia,
)

1 *0,E.Koegel, Common Law Marriages and its Development in
the United States, (1922), p. 19 et seq..



3) 14 years for male and 13 years for female
as minimum age to conclude marriage in
New-Hampshire.

4) 15 years for male, 12:for female in Missouri.

5) 16 years for male, 14 for female ir Colum-
bia, Iowa, North-Carolina, Tennessee and
Texas.

6) 17 years for male, 14 for female in Alabanma,
Arkansas, Florida, Georgia, Mississippi.

7) 17 years for male, 15 for female in Kansas,

8) 18 years for male, 14 for female in Arizona,

9) 18 years for male, 15 for female in Califor-
mia, Minnesota, New-Mexico, Oregon, South-
Dakota, Wisconsin,

10) 18 years for male, 16 for female in Illinois,
Indiana, Michigan, Montana, Nebraska, Nevada,
Ohio, West-Virginia and Wyoming.

11) 18 years‘for male, 18 for female in Idaho,
and New-York,

12) 21 years for male, 18 for female in Washington,

Legal thinking and analysis cannot fimnd any logical
facts to uphold’ such a difference between the minimum ages
in various and neighbouring States. The only reason seems to
bg that too little legislative gttention has been given to this

problen.




The same‘kind of variety exists in the question of
parental consent. As an example, in New-Hampshire, there is
nocstatuory requirement for parental consent, in Michigan
consent is necessary only for females under 18 years, and in
Virginia both parties umder 21 years must present the consent,
Most typical in this meaning is the marriage law of
South-Carolima, where no age is fixed by the law for the mar-
ria: ge of n;nors, nor parental comsent is necessary. Thus
such a party married im South-Carolina at the age of 12 years
entering into a country governed by the principle of “ordre.;
public’, could be looked upon as an undesirable alien asecor-.f
ding to the local morsl comceptions, and fheir‘marriage would
be considered void, This is the gieatest disadvantage of tﬂe
system of ‘lex loci celebrationis”, that it induces persons
to marry in a country where the impediments established by
the law of their domicile do mot operate, and thus évade do-

mestic prohibitions1.

Impediments: 1) marriages hetween'white and colored race2
are prohibited im Alabema, Arizona, Ca-
lifornia, Colorado, Delaware, Georgia,
Idaho, Indiana, Kentﬁeky, Marylamd, Mis-
sissippi, Missouri, S.Carolina, Tennessee,

Texas, Utah and VYirgimia,

1 HNartin Wolff, p. 3528.
2 Martin Wolff, p. 343,



Formalities:

22,

2) as stated before consanguinity and affinity,
3) Colorado marriage law prohibits marriage
for div&iced persons withim one year after
divorce., The State of New-York is prohibit-
ing marriage for guilty divoreed person
during the Zifetime of the successful
party.
The State of New-York By the Act of Marriage
licenees (1907) provided that marriage may

Be solemnized by a clergyman or mimister of

any religionm. Also by justices and judges®of

courts of recgrd, judges of county courts,
justices of the peace, mayors, recorders and
aldermen of cities, It is unlawful for a cler-
gyman, judge or magistrate to golemgize a
méfriage without having a licence presented,
This'is with slight variation the rule adopted

by each of the States,

Foreign marriages: according to Restatement § 122 “lex loci

celebrationis’ is recognized. Marriage comclu-

- ded abroad between U.S.,A. citizen and a foreigner

is valid, if solemnized according to the law

of the place of celebration,



-
1

England:

Marriages in England1 are governed by the Marriage
Act 1835, 1907, 1921, 1937 (Metrimonial Causes Act 1937),
the Royal Marriage Act 1772, Foreign NMarriage Aet 1892 and
Earriagé with Foreigners Act 1906.

Age: the legal age for marriage in England and
Wales is 14 years for males, 12 years for
feméles.

Consent of parents: until 21 years for each party.

Imbedimehts: Marriage is prohibited between' ascen-

dants and descendants in the direct
line and between persons connected-

by marriage and related in the same
degree, also niece and nephew by affi-
nity.

Formalities: 1) marriage by registrars licence, it

may take place-either at his office or
at a Roman Catholic or Non-conformist
place of ﬁorship. One of the parties
must be residing in the district at
least 15 days.

2) No licence is necessary if banns are

duly published,

249 Dicey, p. 592 et seq..



3) hours of marriage are only between
8 am., and % pm..

Foreign marriages: a marriage solemnized abroad between
two British subjects or a British sub-
ject and a foreigner, according to the
local form, is regarded by the English
law as formally valid. English authori-
ties have for many years, though with-
out statutory authority, issued certifi-

1, as most fo-

cates of mo impediments
reign countries require it from a mon-
national party. At least 12 eountries
accept such certificates,
Principles involved: 1) of ‘lex domicilii’ governing the
capacity to marry.

2) of “lex loei celebrationis’ govern-

ing the formalities,

Canada:

Legislation concerning the formal requirements

and solemnization of marriage is within the exclusive

azuthority of the Provincesz.

1 G.,C.Cheshire, p. 415,

2 M.Selly NMillstone, The Laws of Marriage and Divorce in

Ontario, P. T et S€Qe. .

3,



Paréntal consent:

Impediments:

Yormalities:

1) 14 years for male, 12 for female
are the legal ages for marriage
in British Columbia, Manitoba,
New-Brunswick, Nova-Scotia, Prince
Edward Island, Quebec, Northwest
Territories and Newfoundland,
Alberta and Saskatehewan.

2) 14 years for both, male and female
in Ontario.

1) In all Provinces, except New-Bruns-
wick and Omtario, parental consent
is necessary until 21 years,

2) In New-Brunswiek and Ontario, parem-
tal*“consent is required ﬁnder
eighteen years od age.

Concerning impediments, the law through:

out Canada is im agreement with the

law of Eiéland, except in the Provim-
ce of Quebkec, where qualities and econ-
tracting necessities are governed by

the €ivil Code of Lower Canada (1866),

Title V! Chapter I,

1) marriage may be solemnized only by

qualified clergymen of every religious

)

“3



Poreign marriages:

Principles imvolved:

Australia:

demomination or By a judge justiee

of the peace or other magistrate,

2) unless bamns are published, a 1i-

ceﬂée must be produced for each mar-
riage, and can only be obtained from
a proper local authofity, upon show-
ing that mo legal impediment exists
and that the proper consents have
been obtained. Comcerning the Provin-
ce of Quebec, formalities and solem-
nization of marriages are governed

by “the €ivil Code of Lower Canada,
Title ¥, Chapter II,

marriages abroad between Canadians or

a Canadian citizen and a foreigner are
in agfeement with the English rules1.

1) capacity to marry by ‘lex domiecilii’,

2) formelities governed by ‘lex loei

celebrationis’,

The laws describing the qualifications of marriage

impediments, celebrations and regulations concerning marriage

are governed by the respective States in the Federation®

1 J.D.Falconbri&ge, Essays on the Conflict of Laws (1947) p.646
2 Dicey, p. 61, 183 et seq..

3.

et seq



Age:

Parental consent:

man 14 years, woman 12 years, through-
out Australia,

in 'all the States, the consent of the
parents is required for each party

under 21 years,

Impediments and formalities:

Foreign Marriages:

Argentinas

Each State has foilowed the lines of
the English law. Only ministers of re-
1igieﬁfrfhe registrar general and spe-
cially appointed officers are autheri-
zed for the solemmization of mar;aages.
A license or the publishing of.banns iﬁ
required.

Marriage between .. Australian citigzens
abroad or between an Australian citizen
and a foreigner is governed by ‘lex

loci celebrationis’.

As & matter of law, marriage in the Republic of

Argentina is a civil contract1: as a matter of religion the

people of Argentina consider marriage as a sacrament,

Age: male,

14 years, female, 12 years.

1 Gustav Walker, p. 566 et seq..
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Consent of parents:

Impediments:

Pormalities:

consent is required until 21 years

for each party. Also the deaf and

dumb who cannot write, must have

the consent of their guardian,

1)
2)

3)

4)

5)

6)

1)

2)

3)

insanity,

consanguinity between ascendants
and descendants, without limita-
tion, whether legitimate or ille-
gitimaﬁe.

consangu@nity between brothers and
sisters ;nd half-brothers and sis-
ters, legitimate or illegitimate,
affinity in the direct line, in all
degrees.

a guardian or his descendants umnder
his power canmot marry minors under
his guardiansghip,

a woman after divorcg, cannot marry
agein for 10 months.

parties must.present themselves be-
fore the civil registrar at the do-
micile of one of the parties, with
two witnesses,

a declaration of intention to marry
must be presentéd.

issuing of certificates.



, B=- THE EFFECIS OF MARRIAGE

1). _Begal systems applicable to matrimonisl regime

The personal relatioqship between husband and
wife is governed by the personal law, In countries where
the personal law is the law of the domicile (and wife ne-
cessarily shares hér husbands domicile) as in England,
United States of America, etc,, the application of this
rule is easy. In countries)” governed by the nationality
principle, the application’of- the personal law is diffi-
cult in the case where the parties are of different na-
tionality1. The prevailing opinion is in favor of the
husband ’s national law,

There exists in most ceuntries a fixed conflict
rule for the applicable legal system to the matrimonial
regime of a given couple., Under the English rule the par-
ties are at liberty to determime the applieable law: If
the pa rties have not choosen any law or if they are in
disaeeord, the legal conflict rule becomes operative, go-
verning immovables by ‘lex situs’ and movables by the hus-

2

band ‘s aetual domicile®, In the United States of Ameriea,

Canada , Australia and Argemtina, this system is also

1 Martin Wolff, p. 360.
2 Lashley v. Hog (1804).
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preveiling. In Prance the will of the parties is emtirely
deeisive and if they.have not choosen any law, then their
presumed intention, aecording to the circumstances, is
deeisive. The German rule:applies the national law of the
husband at the time of the marriage., The Swedish 1aw1 is
following the lime of the German rule in the case where
the parties have not ehoosen the law,

The fundamental types of the legal systems

governing the matrimomial property are the following:

1) the system of separation of goods %8 ge-
verning the British Commonwealth and most of
the}States’of the United States of America.
According to the rule, each party remains
the owner of his property.

2) by the system of marital administration,
prevailing for instance in Germany, each par-
ty retains his own property but the adminis-
tration of the wife’s property passes to the
husband.

3) by the system of community of all goods, as
in Bragzil, the spouces become co-owners,

4) by the system of community of acquests,

prevailing in Argentina and eight States of

1 Swedish law of Jume 1°% 1912 , §§ 1, 2.



the United States of America (Texas, New-
Mexico, Arizona, Louisiana, California,
Idsho, Nevada and Washington), the spouces
are co-owners of the income and of the
profits,

5) by the system of community of movables and
acquests, ' “prevailing in France, Belgium
and in “the Province of Quebec in Canada,
everything belonging to the parties, except

the immovables, is co—owned ',

2) Matrimonial property agreement

The capacity to make a matrimonial property
agreement depends of the “lex situs’, if cohcerning the
rights to the land, The agreement concerning movables’ and '’
liabilities’ of the spouces toward a’ third person or persons,
is governed -by the ‘lex domicilii”, If:the agreement is made
before the solemnization of the marriage, the capacity of
the comtractihg party is tested by the domicile of each of
them, The change of domicile during the marriage does not
curtail- a change ‘in the agreement.

The prineiple of “locus regit actum’ is decisive

to the form of matrimonial property agreementz.

1 Martir Wolff, p. 363 et seq..
2 G.C.Cheshire, pP. 234 et seq..
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CHAPTER 1II1 AFFECTED EXISTENCE OF MARRIAGE
A~ JACTATION

The term jactation is used to deseribe a
suit dbrought against a person who falsely boasts that
he or she is married to the petitiaﬁer. To the disputed
marriage, the relief, in such a case, is granted in the

form of a decree of perpetual silence1

o« The English law
reeognizes such a suit, applying to it the rules as to

the nullity of marriage.

B- BULLITY

The term nullity means that the margigge never
came imto Being. It is the discovery that the con;ract
did not exist. Here is the difference detween nullity
a nrd divorce: divofee means therreaking up of a marriage
aetually in heing.

In any eivilized society that treats of a
marriasge as such, there may or may mot be a law of divor-
ce, but in every eivilized society there are 1ega1‘ru1es

of nnllityz. These rules are determining the groumds of

1 @oldstome v, Smith (1922).
2 &.C.Cheshire, p. 4385,
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mullity and the eomsequences of a defect in the marriage.

1)

2)

3)

The grounds of nullity may be divided:

the parties had not the eapaeity to marry,

as the parties’ eapacity is tested By the do-
micile, the law of the domicile decides whg}her
the marriage concluded in spite of the lack

of eapaeity is void, voidable, or mom existent1°
they d4id mot agree to marry,

There is the general principle thaﬁwmarrigge
will result only from a free agreement t&
marry, If the consent to marry is not freely
given or fraudulently misled, the marriage is
void2.

they did not observe the necessary form,

as the la w of the place of celebration of

the marriage governs the form and the essential

validity, this includes the decision on the

effects of any nom-observance of these rules3

The relief sought in such cases is a decree

of the court., A decree of nullity is a statement that the

pa-rties were never married. The court decides on the facts

presented to it. Applying the rules to these facts, it

1 ¢Cooper v. Cooper (1888),

2 Mebta v, Mehta®(1945).

3 _Dicey, p. 689, Marlborough v, Attorney General (1945).



gives a decree either for nullity or for validity. In
the case of the decree of nullity, the parties are now
free to marry some other third person,

Unfortunately the nullity decrees of one
country are not always recognized im others, especially
where several legal systems have been violated. The result
is “limping marriages’—- valid im one couantry and nulities
in amother, This leads to the curious phenomenon of one
person being monogamously married to:more than one person,

| The ecclesiastical courts of the Catholic
Cﬁurch hafe from time to time, to stud& the question of
nullityf As the impedimeﬁts in a State law and a aiurch
law are differing in detail, but %he grounds of the nul-
lity decree are not covering each other, A situation ari-
.ses where a man gets a decree of nullity from the Church
and not from the State, who considers him as being still
married, Both decrees are pointing different distinetions
-~ the Church is declaring the *truth’ and the State is

declaring the ‘ordre public’.

C-~  JUDICIAL SEPARATION

Judicial separation is an intermediate status
between full marriage and full celibacy, produced by di-

vorece, In the matters of matrimonial misconduct, where an




intervention is required, the courts have to entertain
the suit.

According to the doctrime, im proceedings for
judicial sepa ration, . ... a court has jurisdiction to

1

entertain a suit, when both parties , have or had, im

the country:
1) their domicile or
2) their matrimonial home or

3) their common residence,

This is, however not the case of refugees end
displaced persons entering into a new cecountry. They are
unable to :make.a petition im their ¢ld country, where they
were factually separa?ed from their spouces and the eourts
of their new country has mo jurisdiction, Therefore, it is
not the present thesis’ task .to elabora te the applicable
“law in comnectiom with juridibial separation,

‘The legal effects of judicial separation-are
varrying in many countries.,” In Sweden, the judicial sepa-
ration is a prelimimary step toward divorcez. In England,
the decree of the court for separation does not dissolve
the marriage, ﬂut makes the spouces separste persons in

their legal rights and liabilities3.

1 Dicey, p. 296.
2.. Giftermilsbalken, 11 Kap. §§1, 3.
3 Matrimomial Causes Act 1937, s, 5.



Camnon law in the ease of adultery relieves
the inmoeent party of the obligation to re-admit the other
party to. the community of life. In other eases both spou-
ces a re under the obligation to re-establish their eom-

. . 1
mon life as soor as the reason for the separation ceases ,

D-  DIVORCE

As said before, divorce means the breaking
up vf a marriage actually being. Whereby the proceedings
are strictly determined by law. Im most countries the di-
vorce law is founded upon praetical social:science, and
there is no distimction between the husband and the wife
as to the groumds of divorce,

~The grounds for divorce are in kind and
number varying from one country to another, modified by
reasons of ‘ordre public’, The test of the jurisdiction
of courts and the guestion of the applicable law in di-
vorce proceedings are complicated as much as the conditions
of recognizing the jurisdiction of a foreign court,

From these differences between the existing
judicial systems determining the suits of divorce, rises

the necessity-to teke once more under consideration the
ﬁ‘ Fa

1. Cod..iur. can., e. 1128 et seq,.



rules favored by the code civil countries, as France,
Belgium, Germany, Sweden and Brazil on the one hand,
and the common law countries, as United States of America
England, Canada, Australia and Argentina on the other,

It will be observed that the following peru-
sal of the positive law of these ten countries has a-
gain a special’ “interest connected with the postwar pro-
blem,
France:
The grounds for divorce1§

1) either parvy oi vme marriage i1s envivied
to a divorce on the ground of adultery of
the other spouce,

2) Cruelty or serious insults of one toward
the other, This includes not only such
violations endangering life, but also less
serious assaults, Any acts, words or writ-
tings by which the honour and good name of
the other spouse is offended,

3) sentence of one spouse to death, imprison-
ment, deportafion, penal servitude and the
loss of civil rights.

Jurisdietion: The test of the jurisdiction of the court

is governed by ‘lex fori, taking into

1 Code Civil Francais, art. 231, 232, 306 et S€Qee



consideration the domicile of the de-
fendant. If the court entertains the di-
vorce, proceedings in the applicable law
is the national law of the parties in
connection of ‘ordre public'1.
Procedure: The petition must be presented person-

nally to the court, By hearing the parties,
the judge has for his duty to conciliate

the parties2

« The case is then prepared,
investigated, and then, the Ministre Pu-
blic beimg heard, judged in the ordinary
form, The public press is forbidden under
penalty to publish the evidence in divorce
trials, The custody of the children be-
longs to the party in whose favour the

judgement of divorce has been pronounced,

. Belgium:

The grounds of divorce:
1) adultery of the wife.
2) adultery of the husband, when he has brought
his concubime into the home,
3) excessive ill-usage or grievous bodily

injuries committed by one spouse against

1 P, Lerebourgs-Pigeonnidre, p., 433,
2 Cede Civil Franceis, art, 245, 248 et seq,.



4)

5)

Jurisdiction:

Germany

The groumds for divorce

1)
2)
3)
4)

5)

15,9

the other.

infamous offence of one spouse resulting

in a conviction,

Mutual and persistent agreement of the
parties for divorce, expressed in the
mRnner provided by the law1. The age of the
husband by the divorce of mutual consent
must be over 25 and that of wife over 21,
The marriagg must have existed at least

2 years and not more than 20 years., A
wife, older than 45 years, ecamnot be di-
voreed—®y mutual econsent,

In questions of jurisdiction and appliea-~
ble law the Belgian rules are closely
following the line of the French courts,

2’

adultery of the other spouse.

desertion for the period of one year,
ineest and eertain detestable erimes,
dishonest and immoral conduet in conju~

gal relations,

insanity persisting over a period of three

1 Code Civil de Belgique, art, 275 et seq,.

2 Gustav Walker,

P. 598 et seq,.



-

years.

Jurisdiction: The jurisdiction is tested by the hus-
band’s domicile', If he has no domicile,
his residence or his last domicile is
decisive, If both parties are aliens,
the German court has jurisdict{on only
according to the husbaﬁé's nation;i

law.,

Recognizing of a foreign decree:
A divorce decree of a foreign court is
recognized only, if the grounds for such
a divorce ;re the same as in the German

2

law™,

Sweden

Judicial separation is a preliminary step to
an absolute divorce, It ean be granted by the court for
one year, if one of the spouse reports the matter to the
rector of the parish and a religious cénciliation has
failed, After one year’s separation, petitioner can take

up the divorce proceedings.

The grounds of divorce:

1) malicious desertation, persisting over

1 Biirgerliehen Gesetzbuch §§ 2246, 2247,
2 41vid, §2249,



two years1.

2) disappearing, without any message for
over three years,

3) adultery.

4) vemeral diseases of infecting stage,

5) insanity of at least three year’s dura-
tion and promoumced incurable by experts,

6) cruelty and attack on the life,

7) imprisonment over six months,

8) habitual drunkenness.

9) failing to provide maintenance to the
other spouse,

10) proof of prodigality.

11) violent character,

12) opposition of feeling or thought between
the husband and wife,

Jurisdiction: The Swedish court has jurisdiction, if the
defendant is domiciled in Sweden or was domi-
ciled in Sweden at the time of the grounds
of divorce occurred, Applicable law is the
national law of the parties, The divorce de-
cree of a foreign court is recognized with-
out exceptions, if the parties were the sub-

iects of that country. If the parties were

1 Giftermflsbalken, 11 Kap., §§ 1-14.



Procedure:

Bragil

aliens of that country, the jurisdiction
of the foreign eourt has to be tested1.
Where the groundsis desertation and the
whereabouts of the guilty party is unknown,
the eourt,by publication,orders him to
return within one year and one day. The
failure of the defendant to present him-
self within the time, starts the procee-
dings.

In each case the court ean advise a recom-
ciliation witﬁ or without the adjourmment

of the ecase,

Aceording to the civil ecode of Bragzil, an

absolute divorce is mot permitted in Brazil, The only re-

medy to the affected marriage is a judieial separation of

the. persons and the goods, caused by adultery or sentence

of one spouse to life imprisonment.

United States of America

Divorce is legally defined im the United States

of America as the dissolution or suspemsion, by law of

marital relations,

1 Swepish. law of 82 of July 1904.



The legal grounds for divorce are deeided
By legislative emactments in the States, The grounds,
mearly common for each State, are:
1) adultery,
2) eruelty.
3) desertation,
4) habitual drunkenmess.
5) neglect to provide.
Some States, as California, are using at first
a, decree ‘nisi’ and am absolute decree of diverce camnot
ke secured until ome year after the entrycof the deeree
‘nisi’, Some States, as Columbia amd New-York, have adul-
tery as the only ome grourd for a dito;ee.
Such differenees hetween fﬁe enactments of the
Btates g?anting divoree, has ecreated so-ealled migratory
d;vnrcaé;ﬁwherehw’!onpresidenta, shifting population,
are taXing advantage of the caps of law1.

Juriwdiction: The Uniform Act, regulating Anmulment of
¥Marriage and Pivorce, 1907, made juris-
diction dependent on the condition that
the spouses were a bona-fide resident of
the State, Unfortunately, only New-Jersey,

Wisconsin and Delaware imtroduced this aect.

1 A.Cahen, Statistieal analysis of Ameriecan divorce,
Pe T et 8€Q..



New-York State has a very wide rule of

jurisdiction of courts:

1) Both parties must have been residents
of the State when the offence was com-
mitted, or

2) must have been married withim the State,
or

3) the petitioner must have been a resident
when the offence was committed and also

when the actiom was commeneed.

In connection with the applicable law, the
Uniform Judicial ﬁotice Act, 1@36, adopted the principle
that the Pederal Gourts shall take judicial notice of the
law of every State of the United States of America', This
Aet was imtroduced By fourteen States. The Restatement
8. 135 (eomment) has followed the law of the domicile.

The Matrimonial Causes Act, 1937, bdroadened
the groumds of diveoree:

1) adultery.

2) desertation of the petitioner without
eause for at least three years immediate-
ly preceding the presentation of the pe-
tition,

3) eruelty.

4) imcurable unsound mind, continuously



Jurisdiction:

umder gare and treatment for at least
five years.

The domicile of the husband at the time
of the suit is deeidimg the jurisdietion
of the court1, over a British subject as
well as over a foreigner. The mationali-
ty of the parties, their residence, their
former domiciles or the fact that they
were domiciled elsewhere when the miscon-
duct occu?ed -- none of these are perti-
nent to tie existence of the jurisdictionz.
Yew exceptions only are ereated By the
Matrimonial Causes Act 1937, s.13 and
1944, s. 4, for the relief to the deser-
ted wife, whereby the court shall have
jurisdiction, if'the husband was imme-
diately before the desertation or depor-

tation domiciled in England or Wales,

The applicable law is exclusively the English

*lex domicilii’, The foreign divorce decrees are recognized

as far as they are obtained from the court of the domicile

of the parties

« Ho recognition is given to foreign extra-

judicial divorces, as it is the case in China and Japan,

-~ -~

1 Le Mesurier w, Le Nesurier 21895).
2 GoQ.Cheshire, p, 472,
3 Bater v, Bater,(9 (1906).



But a decree of a foreign court, dissolving a marriage
by mutual consent, as according to the law of Belgium,

is recognized, although mutual comsent creates no ground

for divorece in England.

Canada

According to the Marriage and Divorce Act,
1925, and the Divorce Jurisdiction Act, 1930, adultery
and desertation are the grounds of divorce in all the
Provinces in Canada, except Quebec. In Alberta, British-
Columbia, Manitoba, Ontario and Saskatchewan, additional
grounds are rape, sodomy and bestiality. Additions in
Kbvaa—écotia are cruelty and impotence, and in New-Bruns-
wick and Prince Edward Island, frigidity and impotence,
In the Prevince of Quebec, divoree is granted only by

private act of Parlimment).

Jurisdiction: The domicile of the husband at the time
of the suit is decisive for the juris-
diction, In the case of the deserted wife
a separate domicile is allowed for the
purpose of obtaining matrimonial relief?.

Decrees of a foreign court are recognized

T W.K.Power, The Law and Practice rela ting to Divorce
£1948), p. 7 et seq,.
2. €.,C.Eheshire, p, 475,

.



Australia

after a test of validity, whether it
was gremted by a court with competent
jurisdietion amd if the husband’s domi-
cile was in that country at the time of

the aetion.

Grounds of diverce:

Jurisdiction:

Argentina

1) adultery.

2) desertation,

3) habitual drunkenmess (Victorisa).

4) rape, sodomy, bestiality (New-South
Wales).

5) cruelty (Queemsland and West Australia),

In jurisdiction, applicable law, and re-

cognition of foreign divorce decrees,

Australia has followed the Emglish law ',

The courts of Argentina are granting divorce,

but in Zaet, it is a judicial separation, The grounds of

the separation are: adultery, cruelty, desertation and

major—crimes; The divoree decrees of foreign courts are

not recognized., The jurisdiction in separation cases,

1 G.8.Cheshire,. p., 475,



is governed by the domicile of the husband’,

E- RESTITUTION OF CONJUGAL RIGHIS

The question of the restitution of the
cenjugal rights arises in connection with the dissolu-

2. The legal systems of the

fion of the former marriage
common law countries are.giving to the parties, the
right to remarry withim a specified period, imposing

$he decree ‘nisi’., Some legal systemé are fully dis-
qualifying the guilty party or imposimg a disability

t& conclude a new marriage withinmn a certain period, as
for imstamce in the State of New-York.,

A persor’s capaeity to remarry is governed
by the law of domicile at the time of the new marriage,
and not by the law umnder which the divoree was granted3.

The uafortunate result of so-ealled *limping
marriages’ has not been fully eliminated from Private
International Law, givimg thormy eases to thé courts.
further-ore, the question of remarriage has a certain
actuality \y cases of deserted spouses amd the spouse

of disappeared persons,

1 Guestavr Walker, p, 56 et seq,.
2 Le Mesurier v, Le lbsurier‘(1895).
3,  Xartin Wolff, p. 385 et seq..



CHAPTER III PRESUMPTION OF DEATH
A- APPLYING OF THE CONTINENTAL SYSTEM

In the days immediately following the
World War II the number of missing persons amounted to
several millioms, At the same time, eountless number
of families were unwillfully separated, having no kmow-
ledge over the whereabouts of the nearest relatives.

The urgent need of relaxation arised the
most diffieult legal problem, to find a speedy and satis-
factory solution to the personal and family relations of
the persons concerned, There is no doubt that these pro-
blems are closely comnected imn each State, with the moral
grounds of the public interest, ‘ordre public’, enforced
by comstitutional, administrative or procedural law,

From a number of European countries that

have participated or were indirectly involved in the war,

the problem of missing persons has spread by the immigrants

and political refugees through most of the countries in
the world., This unprecedented state of effairs forced a
number of States to ammend the existing laws or to create
new grounds o}‘jurisdiction.

Unfortumately, after five years since the

4
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termination of the hostilities, the problem of the
missing persons has not found a solution on an inter-
national basis., Furthermore, the political situation
in the world at the present time, has not been favor-
able to decrease the vast number of political refugees,
who :almost d4lways, are bringing with them complicated
legal proﬁiems from country to country.

Iﬂ the following pa ges, an attempt will be

made to emphasize a comparative study of some of the

existing laws relating to presumption of death,

Prance

Code civil, art, 871:
If it has been impossible to issue a death

certificate for a French national or for an

alien, deceased within any of the territories

under PFrench jurisdiction, or for a French
na-tional who died abroad, the competent Mi-
nister shall, after administrative emquiry
and without being bound by amy special forms
of procedure, issue a decision declaring the
person concerned to be presumed dead,

art, 90:

sesscssccecss.. Any interested party shall

1 'As amended By Act No, 46/855 of April 30, 1946,



equally be entitled to apply for a judicial
Declaration of Death to be made under the
procedure laid down in Article 855 of the
Code of Civil Procedure. On the Public Pro-
secutor’s request, such application shall
be submitted to the competent Minister for
his opinion,

Cevcsssssecsvecans

The husband or wife of a missing person
judicially declared dead shall not contract
a new marriage before the expiration of a
period of one year from the date at which
the decree declarimg the missing persom to
be dead was issued,

The solution, given by the Civil Code Art, 87
and 90 is limited, being applicable only to cases where
the disappearamce happened om Fremch territory. No solu-
tion was given for the petitioner whose spouse dissappear-
ed outside of Fremch territory.

Amother weakness of the given solution is that
no direct rule is statimg the recognizing of similar eer-
tificates issued by foreign authority. The principle, laid
down in the Civil  Cede Art. 47, that documents certifying
-death and issued by a foreign authority shall be recognized
in France., But the question of the applicability of Art. 47

&,



is doubtful, thus, such documents are not certifying

death but certifyimg only a presumption of death,

Germeny

The Act of Missing Persons, Declaration of
Death and the Determination of the Time of Death1 are
laying down the following rules of interest:
Part I seet, 1
(1) A person shall be deemed missing, if no-
thing has been known sbout his wherea-
bouts for a considerable period of time,
and if no news are available as to whether
he was still alive or he died during such
a period, provided that the circumstances
are such as to warrant serious doubts as
to his survival,
(2) enereecenescnnss
Part, I sect, 2
(1) The Declaration of Death shall establish
the presumption that the missing person
died at the time determined in the deci-
sion as to the time of death,
(2) The court shall determine as the time of
death, that moment which the result of the

1 R.G.Bl. p. 1186/1, July 42 1939,

&
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investigation gPow to be the most proba-
ble time of the death.

(3) oeesncceccancnnns

Part I sect., 7
A person who was in a situation constitusy
- ting a danger to his life, other than that
specified in sections 4 to 6 and who has
been missing since, may be declared dead
after one year has elapsed since the moment
when the danger to his life ended or can
the eircumstances be assumed to have ended,

Part III sect. 12

(1) eoessonscases

(2) If the missing person was a foreigner at
the time which is under §1, he may be de-
clared dead im Germany, under the provi-
sions of the present act, with effect for
such legal relationships as are governed
by the German law, and with effect for the

/QI%3§€§X in Germany: any object for which

a record or register intended for the re-
gistration of the entitled persons is.kept
by any German authority, further any claim

falling under the jurisdiction of a



German eourt, shall be deemed to be si-

tuated in Germany.

(3) eeveennacenenn.

Furthermore, the declaration of death of a
foreigner in his country of domicile of origin is not
only recognizéd,gbut in the case where a foreign coun-
¥ry has no legal rules for the declaration of death or
where these rules are restrictive, the German court is
entitled to give the relaxation1.

The German €ivil Code s. 1348-51 is regula-
ting the re—ﬁarriage in the case of a declaration of
death, When one spouse re-marries after the other parfner
having been declared dead, the new marriage is not woid
on the groumd fhat the partner declared dead is still
alive, if the petitioner was in good faith at the time
of the proceédings for the declaration, The former marria-
ge is dissolved by the new marriage, It remains dissolved

even if the official declaration of death is annulled?2,

Sweden

In Sweden the question of the disappeared

1 Gustav Walker, p. ‘193,

2 German‘law of 6 July, 1938. On the contrary, the second
.marriage .is null and void according to the Frenech point
of view, if the person declared dead returns,



person is ruled imn connection with the law of succession1:

Chapter 8 8.,1: If a person is absent and ten
years,hqve elapsed since he %as last known,or
if he was over seventy-five years of age and
five years have elapsed, an application can
be made for such a person to bhe presumed dead,
If the absent person was in danger of his
life, at.the time when he was last known %o
be alive, an application ean be made after
three years..ececececoceses

Chapter 8 §4 : If the absent persom’s death
is not proved hy the end of the period stated
ie §1, the court shall issue a Public Notice
summoning the absentee to report to the court
on or before a fixed date, Such date to be
fixed not less tham ome year after the date
of the issue of the notice. ceecevevens
Chapter 8 §5 : If the day appointed im the
Nétice has come to an end and if the period
laid down in §1 has expired without any notice
of the absent persom, the court ghall make g
Declaration of the Presumed Death of such a

PETCOs s0cocescccsveae

The rules, as given above, are dealing only with

the ma“trimomial property in connection to the succession,

-y
£

{
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395,

Lag 9 juni 1933, 8 Kap, §§ 1-7.
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In matters of competent jurisdiction, and re-marriage,
no rules have been given1.

In theory the applicable law to the recogni-
tion of a foreign declaration of death seems to be the

Swedish Law of Sth

of July 1904, which is giving the rules
for the applicable law and the recognition of foreign
divorce decreesz, Aceording to that, the national law

of the pa rties is applicable, if hoth parties are resi-
ding in Sweden, In the case of disappeared persons only
ane spouse is residing in Sweden and no remedy has been

granted and the courts. have no jurisdiction,

B-  APPLYING OF THE COMMON LAW

In BEngland and the other comﬁon law countries:

Proceedings for a decree of presumption of
death and dissolution of a marriage in England have been
enacted by the Matrimonial Causes Act 1937:

Section 8:

(1) Any married person who alleges that reason-

able grounds exist for supposing that the
qfher party to the marfiage is dead may

present a petition to the court to have it

1 Svensk Juristtidming 1946 p. 456,
2 Ibid, p. 299, °

B Y



presumed that the other party is dead and
to have the marriasge dissolved, and the
court if satisfied that such reasonable
grounds exist, may make a decree of the
Presumption of Death and of the dissolu-
tion of the marriage.
{2) In any such proceedings the fact that for
a period of seven years or more the other
party to the marriage has been continually
ElRaa absent from the petitioner amd that the
-+* petitioner has no reason to believe that the
other party ha s been living within that
time, shall be evidence that he or she is

dead until the contrary is proved.

(3) ® 5 600950 05 0o e

The very wide meaning in section 8 (1) --" any
married person .... may ‘present a petition" leaves open
the following questions:

(1) are the facilities of section 8 also open
to persons @omiciled abroad?
(2) to persons residing abroad?

.t (3) to resident wives of husbands domiciled

abroad?

The answers to the third question is not an easy

one and it is significant at the present times, There are




Fﬂ?

thousands of w;ves from continental Europe, in England,
who have lost their husbands during the war, No doubt,

that a positive answer is the favorable one., A negative
point of view is requiring from these people to acquire

at first an English domicile, As the English principle

does not allow to a married woman a separate domicile1,

all,the‘possibilities for reme@y are.fully excluded,
Farthermore, Cénada and Australia, as immigration coun-
tries, at present are following the English principle
of:domicile, thus, in the case of the negative answer to
the question three ahove, are entirely excludimg remedies
for a 1large number of Qewly arrived immigrants,

In the United States of America, recogmizing
a separate domicile for a married womanz, they are at least

granting a relaxation after the aequisition of a domicile

of choice.

1, Martin Wolff, p. 120.
2 Restagement, §§ 28, 29,



CHAPTER IV CONCLUSION

In the preeceeding chapter, sbme of the short-
comings 6? the existing laws of the presumption of death
have been given. Many of these national laws are not
applicable to aliens.

Either for legal or political-factual reasons,
the courts and authorities of the disappeared person’s
domicile or residence are not always aceessible to the
pe§son seekimg a declaration of death.

Taking'into aceount the large nmumber of cases
where the solution and the remedies are not accessible,
it would ke of great practicable importance to extend the
scope of the existing laws of the declaration of death or
to find an international hasis to the problem, Many au-
thors1 seem to prefer the last mentioned way -- an Inter-
national Convention,

A considerahle attempt has .keen made by the

BEconomic and Social Council of the United Nations to find

a solution for the legal difficulties arising from the lack

of uwifying rules governing the effects of the Declaration

of Dedths A preliminary draft convention for the subject

N O]

1 Wilhelm Micheeli, Svensk Jufisttidning 1946: Dr.G.Weis,
European legislation on Declaration of Death 1949:
" “Walter Breslauer, The Modern Law Review, April 1947.

™
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was prepared. The text of the .main provisions is given in
the annexes,
The thesis is not the place to comment this
draft. Nevertheless, it seems to be necessary to give a
few indications, °-
1) Chapter I art. 1 : is limiting the scope
of the convention to the years 1939-1945,
Factually, the reasons of such disappear-
ing have not ceased at the termination of
the hostilities, The increasing number of
refugees is a ‘prima facie’ evidence that
the scope.of the draft is tbo narrow,
2) Chapter I art. 7: the communication of the
applications in the preparatory stage of
the proceéaings, could create a heavy bur-

den to the administration. Taking into ac-

count the large number of cases unsolved

at present, a delay of the proceedings can

hardly be avoided,

~

The most practical rules, stated in Chapter I
art, 2 (1) IV and V, that the tribumal of the place of re-
sidence of the applicant and the tribunal of the “situs'of

the property shall be the competent authority, are giving

the best protection for the public interest, where accepted

by the States concerned.




As the accebtance of the convention seems to
be connected with difficulties at present time, the urgent
and important legal problem could be solved by adding
to the existing systems, the rules of Chapter I art, 2

pera. 1 (IV and V) of the draft,

:Jt(?lj ¥ "-_<
U RGLBIL doe. .
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UNITED NATIONS, ECONOMIC and SOCIAL COUNCIL

Praft Convention on the Declaration of

Death of Missimng Persons.

CHAPTIER I

Article 1 -~ Seope--

The present convention is applicable to deela-
rations of death of persons who have disappeared in the years
1939-1945, with the exeeption of cases in whieh there are
no reasonable groumds to infer that such disappearances were
due fo death a=s a eomsequenege of events of war or racial,

religious, political or national persecution.

Article 2
1) The following tribunals shall be competent to
issue declarations of death:
i) the tribunal of the place of the last domi-
cile of the missing person;

ii) the tribunal of the place of the last vo-
luntary or involumtary residence of the
missing person;

iii) the tribunal of the plaece of the last re-
sidence of the missing person in the eoun-
try of which he is a national, or, in a

case where the missing personm was never




-
E 3
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domiciled im that country, the tribunal of
the capital of that country;
(iv) the tribuﬁal of the place of residence of
the applicgn?;
(v) the tribunél of the ‘situs’ of property of
the missiné person.

2) An apflicant may‘épplw to any competent tribunal
but, heving made an application, shall mnot be
entitled to make a subsequent application to
another competent tribunal, unless the first
tribunal does not regard itself as competent to
deal with the application,

3) If the law of any State, Party to the Convention,
confers auvthority to issue declarations of death
upon an authority ether than a tribunal, refe-
rences in the present Convention to tribunals

shall be.applicable to such other authority,.

Article 3 -~ Application for Declaration of Death

At the instance of any physical or juridical per-
son having a legal interest in the matter or of am autho-
rity charged with the protection of the public interest,
the competent authorities in each State Party to the pre-
sent Convention shall issue a declaration of death of any
missing peeson within the scope of the present Convention

provided that a period of three years has elapsed since




the reception of the last news indicating that the

person concerned was still alive.,

Article 4 ~- Date of Death

1) In issuing a declaration of death the com-
petent authority shall determine the pre-
sumed date of death, taking into conside-
ration all known circumstances,

2) 1In the absence of any other indications, the
last ddy of the year in which the last news
of the missing person were received, shall
be adopted as the presumed date of death,

3) In all cases death shall be presumed to have
occured at the last moment of the day of the

presumed date of death,

Article 5 =- Effects of a Declaration of Death

1) In countries where the law provides for a
declaration of death,+a deglaration in accor-
dance with the present convention shall have
the same legal effect as other declaration of
death under that law,.

2) In countries whose law does not provide for
a declaration of death, a declaration of death
in aecordance with the present convention shall

in se far as apprepriate, have the same legal



as the aetual death.
Article 6 —- International Bureau for Declaration of Death

1) there shall be established an International
Bureau for Declarations of Death. The Seere-
tary-General of the United Nations shall
determine its seat, composition, organiza-
tion and method of operation.

2) a eentral registry shall be established in
the Bureau,

3) the expenses of the Bureau shall be allecated
among the States Party to the present Conven-
tion in accordance with a scale to be esta-
blished by the Secretary-General of the United

Nations, in consultation with such States.

Article 7 -- Communications of Applications
1) A tribunal to which an application for decla-
ration of death is made shall, within fifteen
days of the receipt of the application, com-
municate to the Intermational Bureau the
following information, im so far as possible:
i) full name of the missing person.
ii) names of parents, spouce and children.
iii) place and date of birtn,

iv) habitual residence,
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v) last known volumtary or involuntary
residence.
vi) any relevant information as to nationality.
vii) date of the last news referred to in
the application.
viii) name and address of the applicant.

ix) date of institution of the proeeedings.

2) If the Bureau ascertains that an application
is alrea@y pending, it shall immediately
notify the tribunal to which the later ap-
plication has been made., Such tribumal shall
suspend its proceedings, pending a final de-

" cision By the other tribunal and shall imform
the applicant of the tribunal before which
proceedings have already been imnstituted and

of the name of the other applicant.

Article 8 - Publication and Communication of Decisions
1) A tribunal issuing a decision upon an appli-
cation for a declaration of death shall com-
municate its decision to the Imnternational
Bureau within fifteen days from the date on
which such decision becomes final, whether
the decision is positive or negative, Such

communication shall contain the date of the
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decision and the date established by the
declaration as the presumed date of death.

2) The International Bureau shall publish a
monthly list of all applications and final
decisions which are communicated to it.

3) A declaratior of death shall not be issued
in accordance with the present Convention
until the expiration of three months from
the publication of the application by the

International Bureau,

Article 9 —-- NMutual Assistance

The States Party to the present Convention
shall afford each other mutual assistance without charge
on the direct request of the authorities referred to in
article 2, without the necessity of having recourse to

diplomatic channels.

Article 10 ~- Working Language
The working language of the International

Burea - u shall be English and French,

Article 11 -- Recognition of Declarations of Death

All final declarations of death issued in ac-
cordance with the present Convention shall be recogniged
by all States Party to the Convention, whether or not they

were Parties at the time of the issuance of such




declarations, and shall be given the same effect and
be subject to the same rules with respect to reconsi-
deration as declarations issued by the competent autho-

rities of the State,

Articles 12-20 deal with signatures, acceptances, etc,

and have no interest here.
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