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il
Abstract

This thesis examines the existence of an interaction between the gender of the defence
attorney and the crime domain of the accused person represented by the defence attorney when
predicting juror verdict, juror certainty in his/her verdict and juror perceptions of the credibility of
the defence attorney. More broadly, this study explores a possible gender-domain congruency
effect on juror decision-making and whether jurors apply gender schemas when processing
information presented by male versus female attorneys in particular crime domains. Specifically,
this investigation hypothesizes that in cases in which female defence attorneys represent crimes
perceived to be in an area of women’s expertise, jurors resort to gender stereotypes, perceiving
them as not only more credible than male defence attorneys but also more likely to find the accused
person not guilty as well as have a greater degree of certainty in this verdict. To test this theory,
an Ottawa community sample of 80 jury-eligible participants read one of four online case vignettes
in which the crime domain and the gender of the defence attorney varied. Findings demonstrate a
significant main effect of gender whereby mock jurors are more likely to impose a guilty verdict
with a male versus a female defence attorney. Further, the crime domain of the accused person
whom the defence attorney represents emerged as a significant main effect predicting the perceived
credibility of the defence attorney. That is, regardless of gender, the defence attorney was
perceived as more credible when representing the defendant accused of aggravated assault than of
sexual assault. However, a significant interaction effect of the gender of the defence attorney and
crime domain was not found. The implications of these findings as they relate to the impact of
extralegal factors on juror decision-making are discussed, particularly in light of the continuing

existence of gender stereotypes and their ramifications for modern Canadian juries.
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Chapter 1 — Introduction

A recent Canadian court case (R. v. Stanley, 2018) renewed public attention surrounding
the use of jury trials in Canada. On February 09, 2018, Gerald Stanley - a Caucasian male - was
acquitted by a Saskatchewan jury of the second-degree murder of a 22-year old Cree man, Colton
Boushie (Roach, 2018). Public uproar arouse as no Indigenous people were selected to act as jury
members and, in fact, the prosecutor used peremptory challenges to exclude five visibly
Indigenous jurors from the prospective jury. Additionally, the prosecutor did not challenge any
jurors on whether racial prejudice against the Indigenous victim would inhibit them from deciding
the judgment of the case solely on the basis of the evidence presented (Roach, 2018). Indeed, the
Boushie trial raised important concerns regarding the impartiality of juries. In particular, it called
attention to potential extralegal factors (e.g., race) that may come into play when deciding the
judgment of a case, renewing public — and academic — interest in this criminal procedure.

And, in fact, jury trials are not a new ‘criminological’ phenomenon. On the contrary,
Western and European countries have employed the institution of the jury within their legal
systems for several centuries (Hans & Vidmar, 2004). Having said this, juries have played diverse
roles over this period. At least as early as the nineteenth century, juries were a significant part of
the legal and political governance of Canada (Brown, 2009). Specifically, they were perceived as
an institution that protected the freedom of subjects and communities against state oppression
(Brown, 2009). Juries were mandatory for all civil and criminal cases in the Canadian inferior
courts and Supreme Court. The two types of juries that were commonly utilized were trial juries
and grand juries. Trial juries were composed of 12 members who rendered verdicts for civil claims

and criminal offences (Brown 2009, Schuller & Vildmar, 2011). Grand juries were composed of



24 members who assisted in local governance and worked with magistrates to determine whether
certain cases contained sufficient evidence to be heard by a trial jury (Brown, 2009).

However, this role became increasingly restricted over time. Concerns were initially raised
pertaining to the political, fiscal and legal nature of juries (Brown, 2009). In response to these
concerns, legislative developments were eventually implemented that substantially reduced the
use of trial juries and grand juries in criminal and civil cases.

In Ontario, the political desire to extend state control and the rise of responsible
government resulted, in the mid-nineteenth century, in the decline of the jury (Brown, 2009;
Romney, 1989). Responsible government lead to the growth of political parties as well as
encouraged freedom of speech. Politically oriented newspapers and public forums were a gateway
for individuals to respond freely in debates over community issues. In particular, issues related to
the use of juries including jury-packing (illegally influencing a jury by empanelling jury members
known to be biased), poor driving conditions, public inconvenience and lack of juror compensation
for their time permeated public forums and eventually became a popular subject of political press
(Brown, 2009). As public concerns became more frequent, the communal dislike for juries put
pressure on the Ontario government to restrict their use. In fact, the topic of the jury constituted an
important intersection in which government, law and politics often met (Brown, 2009, p. 9).

Further, discussions between legal and political parties eventually lead to the creation and
implementation of several statutes that attempted to address the fiscal demands of jury trials.

In Ontario, the Law Reform Act (1868) abolished jury trials for the majority of civil cases
presented in both the inferior and Superior Courts, unless requested by the judge (Ontario Law
Reform Commission, 1996). Additionally, the Speedy Trials Act (1869) sharply reduced the

number of criminal cases heard by juries in this jurisdiction. This act required that cases be tried



by a judge alone, as the long wait times to empanel a jury were not economically viable for the
state. Prior to the implementation of the bill, the delay required the offender to remain in state
custody until the appointed court was in session, with the financial burden falling to the state to
provide the offender with the necessary living essentials (e.g., housing, food and healthcare)
(Brown, 2009). In a similar vein, the Ontario Jury Act (1879) gave county boards the discretion to
determine the total number of jurors, which resulted in smaller jury panels as municipalities could
not afford the high costs associated with the selection of jurors (Brown, 2009).

Beyond fiscal concerns, the increasing professionalism of the judiciary was another factor
which contributed to the reduced reliance on the jury (Brown, 2009; Hans & Vidmar, 2004).
Particularly with the increase in the education/training of criminal justice professionals, judges and
lawyers were better equipped to apply the law equally to all individuals, as opposed to untrained
juries (Brown, 2009). Professionals appointed within the legal sphere (e.g., judges and lawyers)
advocated for the value of expert knowledge within the courtroom and contested the rationality
and certainty of community knowledge. By 1984, Canadian grand juries had been completely
eradicated in legislation. It became clear that the power of the judiciary had substantially increased
and that of the jury had correspondingly decreased. The assumption that professional judges and
lawyers could better apply the law precipitated the dissipation of the jury.

As a further reflection of these restrictions, civil jury trials have only been composed of six
members as opposed to 12 since the mid-twentieth century. In the case that a juror dies or is
discharged under ‘reasonable cause’, the judge may proceed with five members (Courts of Justice
Act, 1990). Criminal juries are generally composed of 12 members; however, an amendment to

the Criminal Code in 2011 under the Fair and Efficient Criminal Trials Act (s.7, 2011) does, in



fact, provide judges with the discretion to request 13 or 14 jurors as opposed to 12 (Criminal Code,
s.631, 1985).

The function of today’s criminal juries, prior to deliberation, involves interpreting the
information presented to them in court, with the end goal of determining whether or not an accused
party charged with a criminal offence is to be acquitted or convicted (Skolnik, n.d.). To this end,
the judge provides jury members with judicial instructions regarding their duties as jurors prior to
the commencement of trial. In particular, the judge emphasizes that the ultimate responsibility of
a juror is to decide factual issues in a trial. As such, jurors are also known as triers of fact. More
importantly, they are instructed that they must decide the case solely based on the evidence
presented to them in the courtroom (National Judicial Institute, 2014, s.3.2). Further, the jury must
hear all evidence presented at trial which can include witnesses, testimonies and arguments
brought forward by either counsel (Corrick & Rosenberg, n.d.). Based on the facts of the case,
jurors either convict or acquit the defendant on the grounds that the prosecution has (or has not)
proven the guilt of the defendant beyond a reasonable doubt (Skolnik, n.d).

Most fundamentally, it is the jury’s duty to accept the law as explained by the judge. That
is, jurors should not formulate their own conceptions of the law or rely on information about the
law provided from other sources (National Judicial Institute, 2014 s.3.2). To assist in the
deliberation process, the judge issues final instructions (before the jury is sequestered) which
explain the law that the jurors are to apply when rendering a verdict, the nature of verdicts that
they may return (guilty or not guilty) and the types of defences that can be used (Corrick &
Rosenberg, n.d.; National Judicial Institute, 2014, s.8.1). Further, impartiality is a constitutional
requirement under s.11 (d) of the Canadian Charter of Rights and Freedoms (1982) and is founded

on the presumption that judicial decision-making is exclusively rendered from reasoning based



upon relevant evidence admitted at trial. As such, jurors are expected - and required - to remain
objective while considering and assessing trial evidence.

Notably though, criminal jury trials are not always available to all accused persons. The
Canadian Charter of Rights and Freedoms (1982) defines one’s eligibility for this criminal
procedure. Specifically, s.11(f) stipulates that “any person charged with an offence has the right to
be tried by a jury where the maximum punishment for the offence is imprisonment for five years
or a more severe punishment”. Further, jury trials can only be conducted in Superior Courts. As
such, those offences deemed to be of the exclusive jurisdiction of the higher court (or, more simply,
s.469 offences) automatically have the option of a jury trial. Indeed, these cases must be tried in
the higher court and are generally tried by judge and jury (that is, unless the Attorney General and
the accused agree to trial by judge alone pursuant to s.473).

In contrast, certain offences (known as offences of the absolute jurisdiction of the
Provincial Court or, more simply, s.553 offences) are not eligible for jury trials, unless the
Provincial court judge elects not to try the offence. In these cases, the case must proceed by way
of preliminary inquiry (by virtue of s. 555(1)), where the accused has been deemed to have elected
trial by judge and jury pursuant to s.565(1)(a) (Martins, 2019, p. 1188). Otherwise, for any pure
indictable or hybrid-indictable offence in which the accused can elect the mode of trial (not
including s.553 offences), a trial by jury is possible, even if the maximum penalty for the offence
is less than 5 years imprisonment. Indeed, the Criminal Code can legally expand the Charter's
right to include a larger subset of offences.

Despite the wide availability of criminal jury trials, they are not a criminal procedure that

is frequently used. Using data from a three-year period (1998-1999, 1999-2000 and 2000-2001) as



an illustration,' 929,622 cases were completed in criminal courts of Canada. However, only 17,490
(1.9%) of these cases were resolved in Superior Court (Webster & Doob, 2003; 2004, p. 90) and,
as such, eligible for trial by jury. More importantly, even this very small percentage of cases which
are eligible for a jury trial will not necessarily elect to have one. Indeed, even some of the most
serious offences in Canada which the general public presume are all tried in the higher court —
elect to be tried in provincial court. [llustratively, of all the murder/manslaughter/attempted murder
offences completed during 1998/9-2000/01 (1,887), only 39.6% of these cases were tried by a
judge or by a judge and jury in Superior Court (Webster & Doob, 2003; 2004). In fact, the majority
of these cases (1,140, 60.4%) were tried by a judge alone in Provincial Court (Webster & Doob,
2003; 2004, p. 89). More recently, 328,028 cases were completed in criminal courts of Canada in
2014/2015. Only 1,315 (0.4%) of them were offences resolved in Superior Court (with the option
of electing a trial by judge and jury) (Statistics Canada, 2017).> And, of these offences, only the
ones with a maximum prison sentence of 5+ years were eligible for trial by jury. In other words,
the number of jury trials (which would be only a fraction of these 0.4% of cases resolved in
Superior Court) would likely be very small. Indeed, despite the rapid development of the Canadian
jury in the early nineteenth century, it would seem that juries are seldom used in Canada today
(Schuller & Vidmar, 2011).

Despite their very infrequent use, jury trials continue to garner academic attention (Hans,

2014; Roach, 2018; Schuller & Vidmar, 2011). In particular, the question of the viability of the

!'It is important to indicate that the 1998/9-2000/01 data were taken from a study which examined — amongst other
issues — the distribution of criminal cases in Provincial versus Superior Courts in Canada. The reported data relative
to the latter court have the advantage of being broken down by offence type. To our knowledge, Statistics Canada
does not present any detailed Superior Court data. As such, this (arguably outdated) study provides the only available
data of the types of offences which appear in Superior Court and, by extension, have the option of electing a jury trial.
2 Some caution is advised when interpreting this value. Certain jurisdictions do not yet report Superior Court data to
Statistics Canada and, as such, would not be included. Even with this caveat though, it is very unlikely that their
inclusion would significantly change the aforementioned estimate.



jury — particularly with regards to the (im)partiality of jury members — has been a central focus of
social and legal scientists (Brown, 2009; Maeder, Yamamoto, & Saliba, 2015; Maeder & Burdett,
2013; Roach, 2018; Robinson & Jay, 2011; Voss, 2005). Specifically, legal realists within the field
of jury research have questioned the presumption — on the part of legal formalists — that jury
decisions are independent of other kinds of reasoning that lie beyond the purview of legal structure
and principles (Leiter, 2010). In particular, legal realists argued that the rational and formalist
perspective of juror decision-making fails to take into account external considerations such as
political, psychological and social factors that may influence judicial decisions (Danziger, Levav,
& Avnaim-Pesso, 2011; Leiter, 2010).

By extension, these scholars have questioned the ability of jurors to base their decisions
solely on law and facts. They contend that extralegal factors (e.g., factors that are deemed by
scholars as legally irrelevant to a case such as race, gender, socio-economic status and/or physical
appearance) manifest themselves in the courtroom, implicitly influencing jurors’ decision-making
and the verdicts that they render (Mazzella & Feingold, 1994; Quas, Bottoms, Haegerich, & Nysse-
Carris, 2002; Villemar & Hyde, 1983). Although jurors are expected to focus solely on the
evidence introduced in court, results suggest that they do not always do so in practice. Unlike
judges, jury members are not trained in legal doctrine and are likely to uphold perspectives
consistent with those of the public domain when rendering their decisions, as opposed to adhering
to legal principles.

As such, understanding the degree to which jurors use extralegal factors in determining
whether or not an accused is guilty has had much appeal for scholars and professionals attempting
to improve legal policies regarding jury selection and decision-making practices (Hans, 2014;

Maeder, Yamamoto, & Saliba, 2015; Roach, 2018; Schuller & Vidmar, 2011). Indeed, jury



decisions have social, political and economic consequences that extend far beyond the particular
parties of a case (Hans & Vidmar, 2004). For instance, criminal cases can involve millions of
dollars and can put the reputation of families or corporations at risk. As such, the absence of
(unintended or unconscious) juror biases becomes paramount. Juries may also decide high profile
cases. Instances in which extralegal factors may be thought to have impacted the fairness of the
trial can easily call the administration of justice into disrepute (Hans & Vidmar, 2004). One need
only to recall the negative media headlines surrounding the Boushie trial or the murder trial of
Toronto Police Constable James Forcillo. Less dramatically, as juries in Canada are prohibited
from disclosing any details pertaining to the reasoning behind their verdicts (Criminal Code, s.649,
1985), verdicts rendered in high profile cases are often scrutinized as not all observers agree with
the final outcome, leading to social and political debates regarding current issues (e.g., peremptory
challenges).

Within this broader context, it would seem particularly important to identify potential
extraneous influences that may implicitly bias the jurors’ evaluation of the case and the verdict
rendered. The more that we become aware of existing extralegal factors, the greater the likelihood
of diminishing their presence in juror decision-making, ultimately minimizing the possibility of
jeopardizing a fair trial (Hans & Vidmar, 2004). Although Gerald Stanley was acquitted, the
prosecutor’s refusal to challenge jurors on the extent to which racial bias against the Indigenous
victim could influence their judgement raised concerns (particularly in the Indigenous community)
on whether or not extralegal factors (e.g., racial bias) were used by jury members to exonerate
Gerald Stanley (Roach, 2018).

And, in fact, current academic research has revealed that jurors are influenced by a variety

of extralegal factors including race (Mitchell, Haw, Pfeifer, & Meissner, 2005; Robinson & Jay,



2011), socio-economic status (Esqueda, Espinoze, & Culhane, 2008), physical appearance
(Mazzella & Feingold, 1994), and gender (Mckimmie et al., 2004; Nelson, 2004; Sumoski, 2001;
Warshawsky, 1994).

For example, jurors have been found to evaluate the credibility of defendants by assessing
their demeanour, non-verbal and verbal cues, prior criminal record, socio-economic status,
appearance, level of competence and degree of trustworthiness (Eaton, Ball, & O’Callaghan, 2001;
Maeder & Burdett, 2013; Mazzella & Feingold, 1994; Pryor & Buchanan, 1984). As a case in
point, the defendant’s race has been found to significantly influence his/her perceived credibility
by the jurors and, ultimately, verdict judgments (Maeder & Burdett, 2013). For instance, mock
jurors are more likely to find Aboriginal Canadian defendants less credible than both White and
Black defendants, with the former being assigned a greater number of guilty verdicts. Similarly,
jurors also tend to find male defendants guilty more often than female defendants, independent of
the crime committed (Mazzella & Feingold, 1994).

But it is not only the characteristics of the defendant which have been shown to impact
juror decision-making. Rather, certain attributes of the juror also appear to constitute additional
extralegal influences which raise questions about the impartiality of jury members. For instance,
various studies have demonstrated that male and female jurors process and respond to trial
elements in different ways (ForsterLee, ForsterLee, Horowitz, & King, 2006; Maeder et al., 2016;
Pozzulo, Dempsey, Maeder, & Allen, 2010; Robinson & Jay, 2011). Female jurors demonstrate
the tendency to sympathize and empathize with the victim, resulting in conviction-prone
behaviours. In contrast, male jurors are more evidence-driven in their evaluation of trial elements
and are more likely to identify with the defendant, resulting in the allocation of more lenient

verdicts (ForsterLee et al., 20006).
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Interestingly, research has also suggested that attorney characteristics play a role in juror
decision-making (Diamond, Casper, Heiert, & Marshall, 1996). Indeed, factors including attorney
race (Cohen & Peterson, 1981; Espinoza & Willis-Esqueda, 2008), presentation of arguments
(Linz & Penrod, 1984; Lubet, 1990, 1997; Miller & Mauet, 1999) and physical appearance (Voss,
2005) have been identified as extraneous influences that either compromise or preserve the
attorney’s degree of credibility (and ultimately his/her ability to convince the jury). In particular,
results reveal that jurors who find the attorney attractive are more likely to also find him/her as
more persuasive and credible than an attorney who does not possess this characteristic (Lubet,
1997; Voss, 2005). An attorney’s height and style of dress are additional key influences. In
particular, jurors find attorneys more credible when they are tall and maintain a conservative
appearance (Voss, 2005). Similarly, research reveals that the manner in which attorneys present
and structure their arguments can influence the jury (Lubet, 1990).

Perhaps not surprisingly, attorney gender has also been shown to influence juror
perceptions of the attorney and ultimately the verdicts that he/she renders. In fact, a number of
studies (Hahn & Clayton, 1996; Hodgson & Pryor, 1984; McGuire & Bermant, 1977; Nelson,
2004; Podgor & Pertnoy, 1991; Warshawsky, 1994) have highlighted the significant relationship
between the gender of the defence attorney and juror verdicts. As a case in point, jurors tend to
favour male attorneys as they consider their presentation style and demeanour to be more
persuasive and credible than female attorneys (Nelson, 2004; Sumoski, 2001; Warshawsky, 1994).

In a similar vein, female attorneys are perceived by jurors as considerably less competent,
experienced and qualified than male attorneys. Male attorneys are often regarded as more
competent in terms of expertise and capability (Hodgson & Pryor, 1984). In fact, the gender of the

defence attorney has been found to influence jurors’ perceived seriousness of the crime, such that
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jurors report finding crimes relatively more serious when the defence attorney is female (Hahn &
Clayton, 1996). This line of research is particularly intriguing because it advances the notion that
gender stereotyping and the use of gender schemas would appear to implicitly influence the
manner in which jurors interpret the evidence presented at trial and, by extension, the verdicts that
they render.

Notably though, the research examining the impact of attorney gender on jury verdicts has
generally restricted its focus to exploring ‘gender’ simply as a main effect. That is, attorney gender
itself influences juror decision-making, independent of other factors (McGuire & Bermant, 1977;
Podgor & Pertnoy, 1991; Warshawsky, 1994). However, it is equally likely that the gender of the
defence attorney also impacts jury decisions in more complex ways. In particular, attorney gender
may interact with other factors, constituting yet another predictor of a jury’s verdict. For instance,
it may be that the gender of the defence attorney influences jury decisions differently depending
on the type of crime committed. Certainly preliminary research would appear to support this
notion. As an illustrative example, female attorneys are perceived as more credible than male
attorneys when defending persons accused of rape (Villemur & Hyde, 1984), but are deemed less
credible with other types of crimes (generally associated with males) (Hahn & Clayton, 1996;
Hodgson & Pryor, 1984; May, 2014).

Unfortunately, research to-date that has examined the impact of the gender of the defence
attorney on juror decision-making has paid little attention to the interaction of attorney gender with
other extralegal influences. The current thesis purports to add to the existing body of jury literature
by extending the research on the impact of attorney gender on juror decisions (as a main effect) to
incorporate an interactive component. Specifically, this study aims to provide the reader with a

more complex explanatory model which takes into account the possible interaction between the
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gender of the defence attorney and the crime domain of the accused person whom the attorney
represents. In brief, it proposes to (at least partially) explore the question of the extent to which
juror decisions are simultaneously influenced by both factors. Such an interactive effect would
also provide important support for the concept of a gender-domain congruency effect introduced
by Mckimmie, et al. (2004). This theoretical construct was employed to explain why both male
and female expert witnesses are perceived by mock jurors as credible, but only when the expert
witness testifies in a crime domain congruent with his/her gender. By applying this concept to the
gender of the defence attorney and the crime domain that he/she represents, this thesis intends to
add to the criminological knowledge of the (complex) role of gender in juror decision-making and
the possible implications of gender stereotypes on Canadian jury members.

To comprehend the mechanisms behind the potential influence of attorney gender and
crime domain on juror decision-making, Chapter 2 explores the scholarly literature on the role of
gender as an extralegal factor impacting juror decision-making. Particularly focus is given to the
impact of attorney gender as a main effect. Further, Bem’s (1981) gender schema theory is
introduced as a means to comprehend the cognitive processes that jurors may use when processing
information associated with the gender of the defence attorney. Chapter 3 lays out the
methodological approach of the current research and the associated advantages and disadvantages.
It describes the use of online vignettes and questionnaires to explore the influence of the gender of
the defence attorney and the crime domain on a jury-eligible community sample from Ottawa,
Ontario. Chapter 4 uses a variety of multivariable methods and nonparametric tests to analyze the
quantitative results. Chapter 5 provides a general discussion regarding the experimental findings

and situates these findings in terms of the jury literature. It concludes with a reflection on the
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limitations of this study as well as recommendations for future research. The criminological

contributions of the current study are also discussed.
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Chapter 2 — Literature Review
2.1 Studying Extralegal Factors Impacting Juror Decision-Making

2.1.1. The complexities of juror decision-making as the central theoretical construct
of interest. Initial research on jury decision-making has focused on jury verdicts (Hans & Vidmar,
1991; Hans & Vidmar, 2004; Kalven & Zeisel, 1971). In fact, such studies date back to at least the
1950s with the Chicago Jury Project being the first systematic study of juror decision-making as
measured by the jury’s verdict (Kalven & Zeisel, 1971). This is, of course, a natural focus as
verdicts are the most obvious outcome and have the most significant impact on post-trial decisions.
Indeed, the central concern for theorists, at this point, was the final outcome of jury deliberations.

While the construct of juror decision-making was commonly understood as the verdict that
the jury rendered, subsequent research in various countries, including Canada, conducted similar
research to that of the Chicago Jury Project but began to explore other related dimensions (Hans
& Vidmar, 2004). Most notably, research began examining the process involved in juror decision-
making. Specifically, the various mechanisms leading to a final outcome (jury verdict) were the
new object of study. As such, attention shifted largely to the deliberation process and the ways in
which to simulate such a process (ForsterLee et al., 2006; Hastie, 1993; Kassin & Wrightsman,
1979; Maeder, Yamamoto, & Saliba, 2015). Within this context, the certainty of juror decisions
emerged as an especially relevant object of inquiry.

This subsequent focus on the degree of certainty that jurors allocate to their verdict is rooted
in two different — albeit related - factors. The first reason speaks to the various aspects of jury
simulation methodology. Canadian researchers who are interested in studying the effects of jury
decision-making are often required to simulate the deliberation process because jurors in Canada

are prohibited from disclosing any information pertaining to the deliberation of a particular case
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(Criminal Code, s.649, 1985). That being said, simulating the deliberation process is often
abandoned because of its high costs. Further, literature has demonstrated that jurors appear to reach
an initial decision about their verdict prior to deliberating, such that no significant differences have
been found to exist between the collection of jurors’ initial decisions and the jury’s final verdict
(Hastie, 1993; Kerr and Bray, 2005; Weiten & Diamond, 1979). As a result, the process of jury
decision-making was examined whereby verdict certainty was assessed as a means of replicating
the deliberation process.

The second reason is the possibility that a juror’s degree of certainty in the verdict can
ultimately influence the discussions taking place in the deliberation process (Hastie, 1993; Hastie,
Penrod, & Pennington, 1983). Specifically, jurors who exhibit a high degree of certainty in their
initial decisions may dominate deliberations and influence jurors who are less certain in their
verdicts (Smith & Wales, 2000). Indeed, these jurors are more likely to retain their initial decisions,
whereas jurors who are less certain may be more inclined to revise their final decisions (Diamond,
1997; Smith & Wales, 2000). Although we are not interested in judgements and decisions made
during deliberation per se, the degree of certainty that a juror sustains in his/her initial decision
may provide a window into one of the principal processes involved in jury decision-making as
well as potentially forecast the final outcome of a jury’s verdict.

Simultaneous to this focus on process, research also expanded the fundamental construct
of juror decision-making to include an examination of the principal actors involved in jury
decision-making (Cohen & Peterson, 1981; Diamond et al, 1996; Maeder, et al., 2016; Nelson,
2004; Sumoski, 2001). That is, no longer were theorists solely reliant on the outcome and process.
Rather, the purview of juror decision-making had been broadened whereby the roles of the

principal participants were also taken into account. Notably within the context of this study,
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attention has been given to the credibility of the attorney as perceived by the jurors as a significant
factor impacting juror decision-making.

In particular, an attorney’s credibility has been identified as fundamental to his/her
effectiveness at trial as the attorney must convince jury members that he/she is capable of
effectively advocating for the client and that his/her arguments should be taken seriously (Nelson,
2004). Importantly, an attorney’s ability to effectively persuade jurors to perceive him/her as
credible is reliant on two components: perceived competence and trustworthiness of the attorney
(Lafferty, 2005). Notably though, the former has been shown to be the most persuasive factor
impacting jurors’ examinations of the attorney’s credibility (Lafferty, 2005; Nelson, 2004).

Attorney competence is determined by the degree to which jurors consider him/her to be
prepared and informed on the subject matter and procedure. As it refers to the degree to which
jurors believe in the attorney’s professional abilities, it can act as a turning point in determining
how credible the attorney may be perceived to be by jurors. Ironically, although attorneys may
objectively possess the necessary competence in the areas in which they are practising, their
ultimate success depends on their perceived competence within the courtroom (DRI, 2004). While
every case 1s conceptualized by attorneys as a battle for jurors’ confidence in the attorneys’
credibility, attorneys who are presumed to be competent are more able to effectively persuade and
inspire jurors to perceive them as credible and to render a verdict in favour of their arguments
(Lafferty, 2005).

Overall, we would suggest that all three dimensions of juror decision-making
(outcome/process/actors) are important. Indeed, the analysis of all three dimensions constitutes a
more complete — albeit more complex — object of study. Not surprisingly, much of the scholarly

literature has explored them. Importantly though, much of the research has focused on only one of



17

these various factors in any one investigation. The current study proposes to incorporate all three
of them. In this way, a more realistic picture of juror decision-making will arguably emerge.
Indeed, all three constructs provide insight into the direct and indirect impact of extralegal factors
on juror decision-making.’

2.1.2. Research on extralegal factors affecting juror decision-making. There is a long
history in social science research examining the effects of extralegal factors on juror decision-
making. One of the first studies dates back as early as 1977 (McGuire & Bermant, 1977). Perhaps
reflecting its fundamental role, this research highlighted the significant relationship between
gender and juror decision-making. Subsequent (more recent) examinations have corroborated its
impact (McGuire & Bermant, 1977; Mckimmie et al., 2004; Nelson, 2004; Sumoski, 2001;
Warshawsky, 1994). However, the number of factors beyond gender that have been identified as
having an effect is non-trivial. For example, current academic research provides evidence to
suggest that juror decision-making is influenced by a variety of extralegal factors including race
(Mitchell, Haw, Pfeifer, & Meissner, 2005; Robinson & Jay, 2011), socio-economic status
(Esqueda, Espinoze, & Culhane, 2008), and physical appearance (Mazzella & Feingold, 1994).
Given their potential to bias the results of a jury decision as well as justify concerns with
perceptions of the (un)fairness of juror decision-making and, by extension, the (dis)continuing role
of juries in the Canadian criminal justice system, extralegal influences clearly constitute an area
meriting further scholarly attention.

2.1.3 The role of attorney characteristics as a significant extralegal factor. Perhaps not

surprisingly, attorney characteristics as an extralegal factor would appear to play an important role

3 Ideally, it would have been interesting to examine each of these dimensions not only as individual dependent
variables (as carried out in this study) but also as an integrated model (exploring the relationships between them).
However, the current study’s small sample size precluded this more sophisticated analysis.
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in juror decision-making (Diamond et al., 1996). Equally notable, the identification of this role is
not new — studies date back to at least 1981. Nor is this role simplistic in nature. Indeed, a number
of different attorney characteristics have been identified as impacting juror decision-making. For
instance, the attorney’s race (Cohen & Peterson, 1981; Espinoza & Willis-Esqueda, 2008), his/her
performance and behaviour (Luciano & Anakwe, 2013; Wood, Sicafuse, Miller, & Chomos, 2011)
and his/her presentation style (Hahn & Clayton, 1996; Hobbs, 2003) have all been the focus of
research which has examined the ways in which these extralegal characteristics influence
particular factors of juror decision-making, including verdicts and perceived credibility of the
attorney. Specifically, jurors are found to evaluate the credibility of attorneys and render verdicts
by basing their assessment on these (and other) extralegal characteristics rooted in the attorney
him/herself (Lubet, 1997).

In particular, speech style, eye contact, physical appearance, presentation of facts and body
language have been identified as important factors employed by attorneys to persuade the jury as
well as used by jurors to judge the attorney’s credibility (Voss, 2005). For example, defence
attorneys in criminal cases who use abstract and vague language to present the meaning of the
evidence are likely to gain an advantage and increase their odds of achieving an acquittal (Voss,
2005). Jurors also perceive attorneys who use more nouns and verbs, rather than adjectives, to
describe the events of the case as more dependable and realistic. In addition to the use of nouns
and verbs, the use of high school-level language by attorneys also translates into their perception
by jurors as more competent, trustworthy and convincing (Voss, 2005). Attorneys who are overly
expressive with their body language and tones are sometimes deemed distracting by jurors
(Lebovits, 2013). As a result, attorneys are taught to vary their speech tones, body language and

gestures in order to effectively persuade jurors.
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Other studies have addressed the importance of leadership skills in the art of persuading a
jury (Lafferty, 2005; Perrin, Caldwell & Chase, 2011). Particularly, Lafferty (2005) contends that
an attorney’s ability to effectively advocate for his/her client is heavily reliant on his/her leadership
skills and forms of personal communication. Attorneys who communicate in a charismatic and
inspirational manner are found to have more success in encouraging confidence and trust among
jurors (Lafferty 2005). Although not as salient of a factor compared to competence, perceived
trustworthiness is determined by the degree to which jurors believe the attorney to have “...a
sincere personal commitment to the case” that they are representing (Lafferty, 2005, p.526). Jurors
perceive a higher degree of trustworthiness and are more likely to vote in favour of an attorney
who demonstrates inspiration, politeness, fairness and respect to all members of a case.

Furthermore, the manner in which attorneys present and structure their facts can influence
the jury. Scholars suggest that attorneys should use a technique of ‘story framing’ or storytelling
in order to increase their perceived credibility (Lubet, 1990, 1997; Miller & Mauet, 1999; Linz &
Penrod, 1984; Voss, 2005). It is thought that jurors arrange evidence presented at trial into a
chronological narrative or story-like organization (Hastie, 1993). They rely extensively on story-
like frameworks to reconstruct and interpret the facts of the case in order to help them render a
pre-deliberation decision (Linz & Penrod, 1984). As a result, attorneys are taught to set up their
opening statements, direct and cross examinations and closing arguments accordingly, so as to
provide jurors with a consistent and familiar decision-making framework. By extension, attorneys
who present jurors with a coherent story of the arguments constructed around a compelling and
logical theme, schema or theory about what took place are likely to “...facilitate [the juror’s]
naturally occurring fact-reconstruction process” (Linz & Penrod, 1984, p. 6). And, in fact,

providing jurors with a story-like structure of the arguments serves three functions: it provides
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jurors with memorable pieces of information; it serves to facilitate jurors’ ability to draw
inferences about what must have happened; and it helps guide jurors in their decision-making (Linz
& Penrod, 1984; Voss, 2005). Overall, jurors are more persuaded and likely to recall and retain
information when attorneys present the theme of the arguments according to a chronological story
narrative.

Additionally, physical appearance and attributes such as attire, height and attractiveness
also serve as extralegal factors that either compromise or preserve the attorney’s degree of
credibility. Many attorneys wear clothing of certain colours to influence their audience during trial
proceedings. For instance, attorneys often wear the colour blue, as it is believed that blue has a
calming and trust-inducing effect on jurors (Voss, 2005). Jurors also find attorneys more credible
when they are tall and physically attractive (Lubet, 1997). Though physical attraction is a
subjective phenomenon, when jurors perceive an attorney to be more attractive than usual, they
are likely to find the attorney more persuasive (Linz & Penrod, 1984; Voss, 2005). Further, jurors
are also likely to find attorneys more reliable when they can relate to them in terms of appearance,
values, attitudes and goals (Lubet, 1997; Voss, 2005).

2.2 Studying Gender as a Significant Extralegal Factor Impacting Juror Decision-Making.

Within research examining the role of attorney characteristics as an extralegal factor
impacting juror decision-making, gender emerged very early as an intriguing additional
consideration (Martin & Jurik, 2007; May, 2014; McGuire & Bermant, 1977; Nelson, 2004;
Sumoski, 2001). Further, scholarly interest in this variable has not waned over time. On the
contrary, it continues to attract academic attention today.

2.2.1 Gender as a ‘main effect’. Within this body of research, gender is most often

conceptualized — in statistical terms — as a main effect. That is, researchers examine the individual
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or independent effect of attorney gender on juror decision-making. Most notably, jurors’ existing
perceptions about gender and the extent to which they utilize gender stereotypes have been shown
to influence jurors’ perceived credibility of the attorney and ultimately their verdicts (Brown &
Campbell, 1997; Nelson, 2004; Sumoski, 2001).

Generally speaking, scholars have found that mock jurors rate male attorneys more
favourably and consider them to be more credible than female attorneys (Hahn & Clayton, 1996;
Hodgson & Pryor, 1984; May, 2014; Nelson, 2004; Sumoski, 2001; Warshawsky, 1994). In
particular, male attorneys are often taken more seriously as they are perceived by jurors as
possessing agentic attributes, which include the tendency to be assertive, aggressive, dominant,
confident and controlling (Eagly & Karau, 2002). In addition, male attorneys are deemed more
rational, self-sufficient, prepared and educated on legal subjects (Nelson, 2004). By extension,
male attorneys are typically given the presumption of competence while jurors implicitly require
female attorneys to prove their levels of proficiency and competency (Podgor & Pertnoy, 1991;
Sumoski, 2001). Further, jurors often dismiss a female attorney’s ability to comprehend the
complexities of most crime domains and consequently are likely to find a male attorney more
credible (Sumoski, 2001).

Jurors also attribute a higher degree of credibility to an attorney that they like. However,
what jurors tend to like in a male attorney is often different from what jurors like in a female
attorney (Sumoski, 2001). For instance, jurors generally like and expect men to be aggressive and
to use persuasive techniques such as shouting, dramatization of events, and sarcasm within the
legal setting. Yet, when female attorneys show similar behaviour and techniques, jurors are not as
accepting and are more likely to view the attorney as unpleasant and ultimately less credible. Jurors

tend to like female attorneys who are nice but a female attorney who is “too nice” risks appearing
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hesitant and lacking in confidence which can damage her perceived credibility (Sumoski, 2001).
In this way, perceived credibility is gendered whereby the same -characteristic (e.g.,
aggressiveness) is shown to increase a male attorney’s perceived credibility but reduces a female
attorney’s perceived credibility.

Of course, the central question becomes that of the effects of jurors’ perceptions of the
attorney’s credibility — itself a direct result of the attorney’s gender — on juror verdicts. Previous
studies investigating the impact of the attorney’s gender on juror decision-making have found
mixed results. A small body of literature suggests that no association exists between the gender of
the attorney and juror verdict (Cohen & Peterson, 1981; Johnson, 1985; Sigal et al., 1985). One
study, in particular, analyzed the influence of attorney race and gender on juror decisions (Cohen
& Peterson, 1981). Both variables were manipulated independently in a simulated murder trial.
The authors hypothesized that mock jurors would be more likely to deliver a guilty verdict in the
presence of a female defence attorney than in the presence of a male defence attorney. However,
their results found no relationship between the gender of the attorney and either the mock juror’s
perceptions of defendant guilt or perceived credibility of the attorney. One possible explanation is
that gender was a relatively less salient factor when combined with the race of the defence attorney
(Cohen & Peterson, 1981).

In contrast with these early studies, the vast majority of more recent literature has found a
significant relationship between attorney gender and juror verdicts. Jurors are likely to find a male
attorney more credible than a female attorney and to render verdicts in favour of the male attorney
(Hahn & Clayton, 1996; Nelson, 2004; Podgor & Pertnoy, 1991; Warshawsky, 1994). Notably,
even some of the more dated studies (Hodgson & Pryor, 1984; McGuire & Bermant, 1977) have

also supported this general conclusion. For instance, a study conducted by Hodgson and Pryor
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(1984) examined the relationship between attorney gender and jurors’ perceptions of attorney
credibility. Mock jurors were randomly assigned to read one of two transcripts of either a male or
female defence attorney representing a defendant accused of a break-and-enter. Once completed,
mock jurors rated the credibility of the attorney according to two dimensions: trustworthiness and
competence. Results revealed significant differences between the two attorneys whereby mock
jurors were considerably more likely to rate the female attorney as less competent, less qualified,
less experienced, less intelligent, less expert and less trained than the male attorney (Hodgson &
Pryor, 1984, p. 484). Male attorneys were regarded as more competent in terms of their
intelligence, capability, and expertise in the crime domain. Mock jurors were further asked, if
necessary, which attorney they would be inclined to hire as counsel. Results found that mock jurors
were significantly more likely to hire the male attorney than the female attorney, despite being
presented with identical closing remarks.

Roughly a decade later, Hahn and Clayton (1996) executed a similar study. They were
interested in examining the influence that the gender of the mock juror, the gender of the defence
attorney and his/her presentation style had on juror verdicts. It was hypothesized that jurors would
render verdicts in favour of defence attorneys who were assertive, aggressive and confident as
opposed to attorneys who were reserved and passive. Assertiveness, aggression and confidence
were additional measures used to evaluate the defence attorney’s perceived competence.* Mock
jurors were asked to read a summary of a physical assault-and-robbery case. The findings
illustrated that the manipulation of gender and presentation style of the attorney affected both mock

juror perceptions of the attorney and mock juror perceptions of perceived seriousness of the crime

4 The defence attorney’s overall competence was evaluated according to seven characteristics: aggressiveness,
friendliness, confidence, credibility, intelligence, assertiveness, and overall presentation style (Hahn & Clayton,
1996).
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(Hahn & Clayton, 1996). Mock jurors were more likely to render verdicts in favour of the male
attorney as they were more persuaded by the attorney’s aggressive energy and found his style more
competent compared to the female attorney (Hahn & Clayton, 1996). The outcome resulted in a
main effect for gender, as the female attorney who used an aggressive style was less successful in
obtaining a not guilty verdict (Hahn & Clayton, 1996). In fact, mock jurors reported finding the
crime relatively more serious when the attorney was female. Mock jurors also found the aggressive
style used by the female attorney to be significantly more aggressive than that of the male attorney.
Despite seeing and hearing the same arguments, mock jurors perceived the male attorney as
friendlier. Indeed, the female attorney’s aggressive style was negatively perceived by mock jurors,
further affecting her credibility and leading to adverse consequences for the defendant.

Similarly, a recent study conducted by May (2014) found comparable results. Mock jurors
were asked to watch a video recording of a corporate case in which employees sued the corporation
after incurring personal injuries while working on the job. The video contained closing remarks
from either a male or a female defence attorney expressing either anger or neutral emotions (May,
2014). Findings illustrated that mock jurors were more likely to rate the angry and aggressive male
attorney highest in competence. Conversely, mock jurors rated the angry female attorney lowest
in competence. Mock jurors were more likely to attribute the male emotions to external
circumstances assumed to be outside the control of the male attorney, whereas female emotions
were perceived as being caused by internal disposition (e.g., an “angry personality”).

Clearly, the impact of attorney gender on attorney credibility (and, by extension, juror
verdict) is not simple. On the contrary. Jurors perceive male and female attorneys in dramatically
different ways in terms of competence and overall credibility. In particular, the same characteristic

(e.g., aggressiveness) increases a male attorney’s credibility but reduces a female attorney’s
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credibility. This disparity in perception negatively influences female attorneys’ ability to achieve
fairness in trials as jurors are more likely to render verdicts in favour of male attorneys (Lee, 2015).
In other words, jurors’ perceptions of the attorney’s credibility are gendered whereby female
attorneys are in a proverbial double-bind.

2.2.2 Making sense of gender as a main effect. This double-bind in which female
attorneys find themselves not only underlines the complexities of the impact of gender (as an
extralegal factor) on juror decision-making. Rather, it may also point to a possible explanation.
Specifically, this effect may be - at least in part — the result of gender stereotyping (Nelson, 2004;
Podgor & Pertnoy, 1991; Sumoski, 2001). Indeed, one plausible explanation proposed for the
double-bind that female attorneys appear to experience is the influence of gender stereotyping
(Hahn & Clayton, 1996; Hodgson & Pryor, 1984; May, 2014). Specifically, jurors generally react
differently to attorneys based on their gender because of stereotypes that set different expectations
of the methods of presentation for male and female attorneys (Nelson, 2004; Sumoski, 2001). That
is, jurors characterize male attorneys as aggressive, emotionally controlled and dominant, and
these agentic attributes are often preferred as well as perceived as accepted behaviours for male
attorneys, as well as for men in general (Lee, 2015). Jurors deem their traditional presentation style
to be persuasive and competent in terms of prestige, substantive expertise and self-presentation
(Nelson, 2004). Consequently, female attorneys are constantly being measured against this
stereotypical male legal professional. They are required to either model their professional
behaviour according to masculine traits (while supressing their femininity) or to uphold their
femininity and exhibit discrimination as their feminine qualities threaten the notion of the

stereotypical legal professional (Martin & Jurik, 2007). Said more succinctly, a juror’s use of
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gender stereotypes and/or schemas may ultimately affect a juror’s perception of the attorney’s
credibility and the verdicts they render (Szmer, Sarver, & Kaheny, 2010).

Stereotypes are defined by psychologists as being a part of a ‘schema’ — a cognitive
structure that assists an individual in making sense of the various stimuli to which he/she is exposed
on a daily basis (Bem 1981; Haslett, Geis, & Carter, 1992). A schema is used as an anticipatory
response that helps to guide individuals in processing and interpreting the information received
(Bem, 1981). It does so by serving as a “mental representation of a category of objects, events, or
persons and their typical characteristics” (Haslett, Geis, & Carter, 1992, p. 57). Schemas play a
fundamental role in our understanding and organization of information as individuals often order
the elements of their environment according to the structures of relevant schemas (Conover &
Feldman, 1984). Schemas also influence what information individuals will encode and retrieve
from their memory when perceiving information (Conover & Feldman, 1984). Individuals employ
different types of schemas, all of which serve as essential means in processing various forms of
information and can ‘fill in’ or aid in the event of missing information. By extension, schema
theory construes individual perceptions of any given situation as a constructive and schematic
process in which what is perceived is a product of the interaction between the information received
and the individual’s pre-established schema (Bem, 1981).

However, schematic processing is a highly selective process. An individual’s readiness to
invoke one schema rather than another is determined by the cognitive availability of a particular
schema (Bem, 1981). A variety of theories have been used to describe the cognitive structures used
by individuals to make sense of the various stimuli with which they are bombarded throughout the

course of their daily lives (Matland, 1994). In jury research, the variety of theories used to describe
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an individual’s cognitive structure include attribution theory” (Heider, 1958), heuristic-systematic
theory® (Chaiken, 1980) and information integration theory’ (Anderson, 1974). While these
theories are more mainstream in the theoretical analysis of juror decision-making, Bem’s (1981)
gender schema theory emerges as especially appropriate for the current study because it addresses
gender as a key construct and aligns with this study’s legal realist perspective. In essence, Bem’s
theory is used as a means to provide one explanation for how jurors interpret pieces of evidence
presented at trial differently based on gender, extending beyond the purview of legal principles.
Specifically, Bem’s (1981) gender schema theory defines the cognitive processes that individuals
use when processing information associated with gender. Additionally, this theory has the
advantage (for future research) to be able to operate at both the macro and micro levels of analysis
(although our empirical approach considers only the micro level).

Gender schema theory postulates that individuals maintain and process information
according to “gender-based schematic processing... a generalized readiness to process information
on the basis of the sex-linked associations that constitute the gender schema” (Bem, 1981, p. 355).
An individual’s ‘gender schema’ involves the typical, culturally defined attributes that society
ascribes to men and women in order to define what it means to be masculine and feminine. It is
through the perceptions of typical attributes that gender schemas work to sustain gender
stereotypes. Notably, Bem’s gender schema theory focuses on the process of separating reality
according to two corresponding categories — masculine and feminine — on the basis of gender

schemas. By extension, it is through this theoretical process that we can describe the source of

5 Attribution theory is concerned with how jurors construct explanations for events through internal and external
causes (Izzett & Fishman, 1976).

¢ Heuristic-systematic theory posits that jurors utilize less cognitive effort in forming judgements and often rely on
mental ‘short cuts’ when they do not understand the information presented to them (McKimmie et al., 2004).

7 Information integration theory suggests that attitudes are formed by integrating and combining new information with
existing judgments and knowledge (Kaplan & Kemmerick, 1974).
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individuals’ natural ascription of divergent attributes to men and women (Bem, 198la; Eagly &
Karau, 2002).

In every culture, starting at a young age, individuals learn to make clear distinctions
between the biological sexes. Sex is considered a ‘basic category’ that individuals use and
reference when assessing one another (Bem, 1981; Haslett, Geis, & Carter, 1992). It is deemed to
be the strongest personal characteristic that individuals use to categorize people, more so than even
race and age (Eagly & Karau, 2002). It is the first and most pronounced characteristic through
which we perceive and understand others and, in the absence of critical information about
individuals, we easily activate and reference existing stereotypes about gender and gender roles in
order to fill in the gaps (Bem, 1981; Eagly & Karau, 2002).

Cultures allocate roles on the basis of sex and men and women are expected to acquire sex-
specific skills and self-concepts that the culture has deemed typical of the ideal man and woman
respectively (Bem, 1981; Eagly & Karau, 2002). Commonly known as sex-typing, this process is
aresult of the assimilation of the self-concept into the gender schema (Bem, 1981). Gender schema
theory proposes that sex-typing is derived from a readiness to process information on the basis of
gender schemas. A sex-typed individual who undergoes this process learns to ascribe culturally
defined behaviours of masculinity and femininity within his/her self-concept. The definitions of
masculinity and femininity may vary depending on the culture in which one lives (Bem, 1981).
However, the process endured by sex-typed individuals is consistent across cultures as they
process and absorb, into their self-concept, information according to whatever gender schemas and
definitions their particular culture ascribes to masculinity and femininity. Bem (1981, 1993) posits
that individuals develop and learn the contents and ideas of a culture’s gender schema at an early

age. Individuals adjust their self-concept including their behaviour, decisions and information
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processing to fit these existing gender schemas. Unlike the cognitive-developmental theory
(Kohlberg, 1966) which situates the reason for children’s sex-typing in the mind of the child, Bem
(1993) identifies it as the motivation to match sex and behaviour to the culture in which we live.
Our gender schematic discourses and social institutions construct what we call masculinity and
femininity. Consistent with social role theory (Eagly & Karau, 2002), Western cultures have
defined and categorized masculinity and femininity according to agentic and communal attributes.
Our stringent ascription of agentic and communal attributes perpetuates the creation of gender
schemas and the existence of gender stereotypes (Eagly & Karau, 2002). These cultural constructs
are enshrined in our daily lives as parents teach their children which attributes are to be ascribed
to their own sex.

Particularly relevant to the current study, Bem (1981) uses the strong-weak and nurturing-
neglect dimensions to illustrate that these two dimensions, in themselves, are differentially
ascribed to the two sexes. Adults rarely comment on how strong a little girl is becoming,
demonstrating the absence of the strong-weak dimension from the schema culturally believed to
be ascribed to girls. Likewise, adults rarely comment on how nurturing a little boy is becoming,
illustrating the absence of the nurturing-neglect dimension from the schema culturally believed to
be ascribed to boys (Bem, 1981). The imposition of a gender-based classification on a child’s
reality encourages and motivates the child to ascribe this same gender schematic processing to
his/her self-concept. The child does so by choosing the behaviours that have been socially and
culturally defined as appropriate for his/her own sex and rejecting any behaviour that does not
match his/her sex (Bem, 1981, 1993). As a result, children learn to internalize sex-typed self-

concepts within their perception of reality, without even realizing it.
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2.2.3 Evidence supporting the use of gender schemas. While the influence of attorney
characteristics on jurors is obviously an accumulation of a number of factors (e.g., race,
performance, behaviour and presentation style), it is plausible that gender plays a distinct
explanatory role. Indeed, evidence has revealed the use of gender schemas and gender stereotyping
in various instances within the legal sphere. For example, evidence suggests that female attorneys
frequently experience emotional conflict as their moral responses “are forced to accommodate the
gendered structure of the legal profession” (Janoff, 1991, p. 231). This phenomenon my arguably
be linked to internalized gendered self-concepts and associated behaviours.

Symptomatically, early in their careers, female attorneys emphasize cooperative strategies
in their moral decision-making and attempt to solve problems by building relationships (Cott,
1995; Janoff, 1991). In contrast, men’s moral decisions emphasize competitive strategies,
rationality and individuality. Notably though, by the end of their first year of work, women’s moral
responses significantly change as they become more aligned with the responses of men (Janoff,
1991). It has been argued that in order for female attorneys to successfully think and act like
lawyers, they must learn to maintain responses that emphasize individuality, rationality and
analytical fact-finding (Cott, 1995; Janoff, 1991). In fact, the legal system is structured in such a
way that when a female attorney’s moral decision-making is incongruent with the role
requirements, she is expected to suppress her personal and moral sensibilities for the sake of her
professional role (Janoff, 1991). As a result, in order to ‘fit’ the adversarial role, female attorneys
are required to disengage emotionally from their clients and embrace a competitive, male
adversarial practice. Similarly, women are more likely to experience feelings of pressure to
suppress their ethic of care in order to think and act like attorneys (Wilson & Taylor, 2001).

Consequently, whichever perspective or style of behaviour female attorneys uphold in a legal
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professional culture centered around men, they find themselves in ‘no win’ and ‘double-bind’
situations (Cott, 1995; Epstein, 1992, Rhode, 2001). Female attorneys are criticised for either
endorsing a style that is too emotional or too masculine and aggressive.

By extension, in light of the fact that public perceptions typically expect women to uphold
feminine traits, aggression from a woman in a litigation setting can be perceived as bossy, cold
and combative (Hahn & Clayton, 1996; Lee, 2015). The feminine traits that women are expected
to adhere to are called communal attributes, which are characterized as the tendency to be passive,
affectionate, compassionate, sensitive, nurturant and gentle (Eagly & Karau, 2002). It has been
proposed that female attorneys “risk appearing too ‘soft’ or too ‘strident’, too ‘aggressive’ or not
‘aggressive’ enough” and that “what is assertive in a man often seems abrasive in a woman”
(Rhode 2002, p. 1004). On the one hand, women who are perceived as tough are likely to face
disapproval from both their female and male colleagues. That is, feminist attorneys may fault them
for conforming to male models of behaviour, and male attorneys may perceive them as
interpersonally incompetent and not credible (Epstein, 1992). Similarly, jurors often perceive
female attorneys who present themselves as aggressive and volatile to be pushy, argumentative,
abrasive and less credible than their male counterparts (Nelson, 2004; Podgor & Pertnoy, 1991).

On the other hand, those female attorneys who demonstrate more compassionate, soft-
spoken, maternal behaviours may be seen as more honest; however, they are also perceived by
jurors as sensitive, weak and lacking in direction (Nelson, 2004; Podgor & Pertnoy, 1991). When
female attorneys attempt to conform to traditional female modes of behaviour, such as by
presenting themselves in a respectful, modest and soft-spoken manner, their behaviour may be
perceived as inappropriate and ineffective in a legal setting. By extension, they may be regarded

as too “pure” to make important deals and settlements (Epstein, 1992; Martin & Jurik, 2007). In
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sum, regardless of their style of behaviour, it appears that women are not given the same respect
or presumption of competence and credibility as men (Kay & Gorman, 2008; Epstein, 1992;
Wilson & Taylor, 2001). Consequently, in order to be perceived as credible, female attorneys find
themselves treading lightly between stereotypes of feminine and masculine traits.

Supportive evidence is not difficult to find. For instance, it has been reported that female
law professors are often challenged and discriminated against by their students and colleagues due
to gender stereotyping and schemas (Wilson & Taylor, 2001). In addition, scholars have found
that male classmates often make stereotypical remarks towards female law students, such as
accusing them of attending law school only to find a man or remarking that their success is
primarily due to favoritism (Epstein, 1993). Similarly, it has been found that female attorneys are,
in fact, limited in their access to adequate mentorship opportunities and social networking support
(Rhode, 2001; Wald, 2010). This reality is partly because many men find comfort in mentoring
people with similar backgrounds, values and chemistry, whereas women are often perceived as
‘different’ by men (Rhode, 2003). However, some male attorneys are reluctant to mentor women
because they enjoy the bond of an all-male ‘boys club’, while others do not see the point in
investing time and energy in female attorneys as they expect women to abandon their legal careers
once they start a family (Martin & Jurik, 2007; Rhode, 2003). Some successful female judiciaries
and attorneys are also reluctant to mentor other women, maintaining the mindset that women
should be able to achieve success without any assistance.

In a similar vein, it has been contended that women are hindered from legal advancement

because of the perpetuation of negative gender stereotyping and the application of gender schemas
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sustained by prestigious law firms (Wald, 2010).> Employers often maintain the stereotypical
assumption that female attorneys are less motivated and committed to their practice than male
attorneys, which in turn hinders female attorneys’ ability to advance in prestigious and lucrative
employment opportunities (Hull & Nelson, 2000; Wald, 2010). It may also be assumed that women
belong in the home and not in a competitive work environment, and that they are solely responsible
for taking care of their children’s and husbands’ needs (Rhode, 2001; Wald, 2010). Male
colleagues (e.g., judges and attorneys) further sustain the belief that female attorneys lack
credibility compared to male attorneys as they are presumed to be ill suited and unable to
understand the full complexities of the law (Rhode, 2001; Wald, 2010). Additionally, female
attorneys are often faced with the assumption that they are not sufficiently committed to their
practice, the firm or their clients as they are distracted by their commitment to motherhood. They
may believe a female’s commitment to her role as a mother is inconsistent with her loyalty to her
legal practice (Rhode, 2001; Wald, 2010).

Arguably as a consequence of these gender stereotypes and schemas — if not an actual
extension of them — it is notable that women continue to remain underrepresented in positions of
high status and economic prestige despite an increasing number of them entering the legal
profession (Catalyst, 2017; Hull & Nelson, 2000). In 2014, women represented 43.5% of the
attorneys who entered the legal profession in Canada, where 40,920 were practicing female

attorneys and 53,153 were practicing male attorneys (Catalyst, 2017). A vast majority of female

8 This thesis is solely concerned with the negative application of gender stereotypes and schemas to which female
attorneys are subject. However, see Collier’s (2010) critical analysis of masculinity and law in which he outlines the
implications of his findings for men and gender in general. See also Cooper, McGinley, and Kimmel’s (2012)
discussion of men’s struggles to prove their masculinity. These scholars introduce a multidimensional masculinities
theory to law that would ultimately change the way in which law is interpreted and applied in attempts to address
social issues relating to gender. Finally, see, as well, Smith and Kimmel’s (2005) analysis of pertinent cases such as
Goluszek v. H.P. Smith and the implications that men face when stereotypical perceptions of masculinity and male
sexuality are upheld by court respondents.
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attorneys are overrepresented in government, legal aid, and public-interest organizations (18.7%
compared to 10.0% of men) whereas the majority of male attorneys are licensed and working in
solo practice or for large competitive law firms that provide partnering opportunities. Although
women were issued more licenses in Ontario than men (1,129 compared to 1,072) in 2014
(Catalyst, 2017), fewer women were made partners (part-owners who share in the firm’s liabilities
and profits). Only 14.4% of female attorneys were issued sole practice licenses compared to 26.1%
of male attorneys and only 9.7% of female attorneys were issued law firm partner licenses
compared to 23.5% of male attorneys. The odds of women being made partners within large law
firms are less than one third of the odds of men (Hull & Nelson, 2000). Indeed, female attorneys
often experience a ‘dual’ glass ceiling effect. First, they have a harder time becoming partners in
large law firms® and second, they rarely hold managerial positions in their firms (Grunig, Hon, &
Toth, 2013).

Perhaps not surprisingly, the majority of female attorneys who work in public sectors are
primarily attracted to their family-friendly environments. For instance, some public sector agencies
in the U.S offer part-time work opportunities, flexible and predictable work hours, and on-site
child care (Rhode, 2001). Women who practise in government sectors report higher degrees of
satisfaction with regard to the balance between career and family demands. While these work
practices are accepted in certain sectors, mainstream legal practices and corporate firms require a
minimum number of billable hours and around-the-clock availability in order to make partner
(Cott, 1995). Fast-paced corporate law firms’ emphasis on long hours is one of the main reasons
that women find themselves leaving such firms for other forms of practice in higher proportions

than men (Cott, 1995; Rhode, 2001; Wald, 2010). Additionally, female attorneys in Ontario raise

% As 0f 2013, men represented 90% of the private partnerships in the United States’ largest firms.
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various concerns relating to law firms’ maternity leave plans (or lack thereof) (Kay, Masuch, &
Curry, 2014). They report receiving a lack of compensation and benefits during maternity leave,
or not receiving salaries despite working part-time (Kay, Masuch, & Curry, 2014). Some female
attorneys report feeling as though their job would be at risk if they were to go on maternity leave
and fear receiving negative backlash at the office. In an attempt to mitigate any negative conflicts
with the demands of their career, female attorneys are likely to delay having children. As a result,
many women commonly shy away from firms that require them to sustain such expectations (Kay
& Gorman, 2008).

Furthermore, gender discrepancies are observed in the annual earnings of female and male
attorneys. Women in legal practice earn roughly $20,000 less in annual pay compared to their male
colleagues (Rhode, 2001). A more recent study revealed that, on average, women earn 93% of a
man’s salary, with female attorneys reporting annual earnings of $75,000 compared to $80,500 for
male attorneys (Dinovitzer, 2015). The largest discrepancy amongst annual earnings is in the
business sector where women still earn approximately 20% less than men (average annual income
of $79,000 for women and $100,000 for men) (Dinovitzer, 2015). It has been found that female
attorneys earn 5% less than male attorneys at the start of their careers and that over time, this
disparity increases (Dinovitzer, Reichman, & Sterling, 2009). Although the relationship between
gender and income may be much more complex in nature, gender gaps in annual earnings may
highlight the structure of inequality that continues to devalue the work of women; even when men
and women are in similar legal divisions, male attorneys earn a relatively higher income than
female attorneys.

2.2.4 Gender as an ‘interaction effect’. There would appear to be little doubt that negative

gender stereotyping and the application of gender schemas can have detrimental implications for
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female defence attorneys in a male dominated profession (Cott, 1995; Epstein, 1992, Martin &
Jurik, 2007; Rhode, 2001). What is less clear are the mechanisms which might explain this
phenomenon. Specifically, the relationship between defence attorney gender, verdicts and attorney
credibility (through gender schemas) may be more complex than initially conceptualized. That is,
while gender — as a main effect — may provide a partial explanation, it may be inherently too
simplistic. Indeed, it disregards or ignores the potential interactive effects of gender with other
relevant factors. Within this context, one might be tempted to suggest that the gender of the defence
attorney may also interact with the crime domain that he/she is representing.

This proposition is rooted in the recognition that male attorneys are often awarded the
presumption of competence over female attorneys in most crime domains. However, this appears
to be especially the case in crime domains that are perceived as male-oriented, including those that
are deemed technical, abstract or transactional in nature (Nelson, 2004; Sumoski, 2002). In such
instances, women must make special efforts to establish and demonstrate their competence,
litigation experience and substantive expertise. For example, female attorneys are told to practise
the relevant technical terminology, as mispronunciations or shyness regarding the specialized
vocabulary can have destructive influences on their ability to persuade jurors, ultimately harming
their perceived credibility (Sumoski, 2002). Interestingly though, there is some evidence to suggest
that there are certain crime domains in which jurors perceive female attorneys to be more
competent than their male counterparts (Nelson, 2004; Sumoski, 2001).

Specifically, despite the success of male defence attorneys in male-oriented crime domains
such as robbery, physical assault and white collar crime (Hahn & Clayton, 1996; Hodgson & Pryor,
1984; May, 2014), evidence suggests that if jurors resort to gender stereotyping and schemas,

female defence attorneys may receive more verdicts in their favour when she is representing a
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female crime domain. Indeed, she is perceived — in this scenario — as sustaining a degree of
substantive expertise compared to male attorneys (Szmer, Sarver, & Kaheny, 2010; Villemur &
Hyde, 1983). A female crime domain is defined as a domain in which Western cultures and clients
perceive it to be a woman’s field of expertise including sex discrimination and harassment, crimes
against women (e.g., rape or sexual assault), and custody and domestic relations (Cott, 1995;
Dolan, 1998; Szmer, Sarver, & Kaheny, 2010).

This potential interaction between the defence attorney’s gender and the crime domain that
he/she is representing finds theoretical support in the concept of a gender-domain congruency
effect introduced by McKimmie, Newton, Terry, and Schuller (2004) to explain why both male
and female expert witnesses are perceived by mock jurors as credible, but only when the expert
witness testifies in a crime domain congruent with his/her gender. Specifically, these scholars
examined the heuristic role of gender bias in the courtroom. Their principal finding suggested the
existence of an interaction between expert witness testimony and the crime domain on juror
verdicts, providing compelling evidence for gender-domain congruency effects on juror decision-
making. A gender-domain congruency effect was deemed to occur when an expert witness testified
in a crime domain that was considered, according to gender-based assumptions, to be
stereotypically consistent with his/her gender. In this case, the expert witness was presumed to be
more credible.

More broadly, a gender-domain congruency effect can be measured by the juror’s tendency
to apply gender schemas in ways that benefit female defence attorneys when they represent a crime
in what is deemed a female domain (like sexual assault) but place female defence attorneys at a
disadvantage when they represent a crime in what is deemed a male domain (like aggravated

assault).
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In other words, when a female defence attorney represents a crime domain that is perceived
as an area of women’s expertise (a female crime domain), jurors resort to gender schemas and thus
perceive the female defence attorney as more credible. However, when a female defence attorney
represents a crime domain that is not a female crime domain, jurors are less likely to side with the
female defence attorney and are likely to perceive her as less credible than a male defence attorney.

To test this theory of an interaction between the gender of the defence attorney and the
crime domain of the accused whom he/she represents, McKimmie et al. (2004) asked mock jurors
to read a trial transcript that varied in the gender of the expert (male/female) and the crime domain.
To manipulate crime domain, a price-fixing allegation was either set within the context of a male
crime domain (tire automobile service business) or a female crime domain (cosmetics sales)
(McKimmie et al., 2004, p. 134). It was presumed that when the gender of the expert witness and
the gender of the crime domain coincided, mock jurors would be more persuaded by the testimony
and would find the expert more credible compared to an expert witness testifying in a crime domain
considered to be inconsistent with his/her gender.!® Their results indicated that both male and
female experts were perceived by mock jurors as credible, but only when the expert witness was
testifying in a crime domain congruent with his/her gender. Because the expert witness testimony
was presented for the plaintiff, results revealed less favourable verdicts for the defendant when the
expert’s gender matched the gender orientation of the crime domain. It was suggested that mock
jurors may have used the expert’s gender as a heuristic cue or mental ‘short cut’ when the gender
orientation of the crime domain was consistent with the expert’s gender.

Evidence supporting the presence of a gender-domain congruency effect has also been

suggested within the broader context of the political realm. Specifically, female political

10 An inconsistent crime domain was defined as being a male expert testifying in a case relating to cosmetic sales and
a female expert testifying in a case relating to tire/automobile sales.
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candidates are seemingly deemed by the public as being more capable of representing and handling
particular kinds of issue domains. Illustratively, scholars have found evidence suggesting that
voters use gender stereotyping and schemas in determining their voter choice when female political
candidates are presented in congressional elections (Dolan, 1998; 2010; 2018; Bos, 2015). That is,
female political candidates are perceived to have greater credibility by voters as well as better able
to handle issues when they are in the interest of women and are of a particular domain including
education, family, abortion, women’s rights, subsidized child care and sexual harassment (Dolan,
2010, 2018). In contrast, male political candidates are seen as best able to handle issues relating to
crime, policy and defense. Notably, a credibility gap was found to exist with regard to less gender-
specific issues (Dolan, 1998; 2010; 2018). Specifically, voters negatively perceive female
politicians’ abilities to handle less gender-specific or more stereotypically male issues including
crime domains relating to economics, foreign affairs and warfare.

Interestingly, while the gender-domain congruency effect appears to be supported within
the political realm and also found to exist when the gender of the expert witness interacts with the
crime domain in which he/she testifies, additional evidence suggests that a similar effect may also
occur when assessing the interaction between the gender of the defence attorney and the crime
domain that he/she represents. Indeed, it would appear that gender sterecotypes and schemas
sometimes work to the advantage of female defence attorneys, depending on the crime domain
they are representing, creating an effect similar to the gender-domain congruency effect.

Symptomatically, practicing attorneys have noticed that more and more clients seek the
representation of female attorneys in particular crime domains (Robinson & Jay, 2011). For
example, Western cultures typically perceive women as more competent in domains that are

considered to be within a woman’s field of expertise, including those associated with child rearing,
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domestic activities and tasks which focus on feelings (Sumoski, 2001). As a result, clients often
seek out female attorneys with the assumption that they are better suited in domains of family law,
gender equality and domestic relations litigation (Robinson & Jay, 2011). Female attorneys
provide an advantage in these domains because, as women, clients believe that they have the ability
to understand the mentality of other women as opposed to male attorneys (Kraft, Miles, & Miller,
2017; Robinson & Jay, 2011).

And, in fact, evidence has found that women in the legal field are often employed in
specialties deemed suitable to their gender, such as family, employment and estate probate law.
Notably, 71% of female attorneys in Canada specialized in family law as of 2015 (Dinovitzer,
2015; Kay & Gorman, 2008). In a similar vein, in cases of sexual assault and abuse involving
children and adults, clients are particularly keen on hiring a female attorney (Robinson & Jay,
2011). Some women have firsthand experience in areas such as divorce, sexual harassment or
domestic abuse and, as a result, are seen as being more capable of empathy toward their clients
(Kraft, Miles, & Miller, 2017; Meyer, 2013). It is likely not a coincidence that women have been
credited with the staggering changes made to the legal interpretation and prosecution of certain
domains of law. For instance; “the defense of reproductive rights, the implementation of equal
employment and equal education guarantees, the invention of whole new fields of law on domestic
violence and sexual harassment at the workplace” have largely been attributed to the work by
female attorneys (Cott, 1995, p. 346). Given this recognition, it is perhaps unsurprising that female
attorneys are perceived as more credible in these crime and legal domains. Indeed, they may be
expected to bring a subjective understanding and certain degree of expertise to these areas (Cott,

1995; Sumoski, 2001).
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This gender-domain congruency effect as applied to attorneys was made especially evident
in a contemporary study conducted by Szmer, Sarver, and Kaheny (2010). These scholars
hypothesized that the credibility that judges attribute to female attorneys would be influenced by
the crime domain that they represent (Dolan, 1998; Szmer, Sarver, & Kaheny, 2010). In particular,
they contended that the application of gender schemas by some judges would result in the
devaluation of the arguments made by female attorneys; however, in certain crime domains, some
judges may use gender schemas as a heuristic for the attorneys’ substantive legal expertise.
Considering that attorney litigation experience and substantive expertise are likely to enhance the
judge’s perception of the attorney’s credibility, it was presumed that the female attorney’s
perceived credibility would be affected by the crime domain that she was representing (Szmer,
Sarver, & Kaheny, 2010).

And, in fact, findings showed the impact of gender stereotypes and schemas to be
conditional upon the crime domain that the female attorney represented. Specifically, gender
schemas were found to work to the disadvantage of female attorneys in male-related crime
domains, including economics and warfare (Dolan, 1998; Szmer, Sarver, & Kaheny, 2010).
However, they were shown to work to the advantage of female attorneys in women’s related crime
domains. Indeed, Supreme Court judges were more likely to render verdicts in favour of a female
defence attorney when she was representing one of the following female crime domains: “sex
discrimination, privacy, crimes against women (e.g., rape), prostitution, [and] obscenity” (Szmer,
Sarver, & Kaheny, 2010, p. 10). It was suggested that judges likely uphold gender schemas that
presuppose that female attorneys are more competent in and more capable of addressing these

types of crimes (Szmer, Sarver, & Kaheny, 2010).
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Taken together, the literature to-date would appear to suggest the existence of a gender-
domain congruency effect, at least relative to the perceived credibility of political candidates,
expert witnesses and defence attorneys as assessed by Supreme Court justices. The more intriguing
question — given the focus of the current study — is whether this interaction effect extends to the
context of jurors. Specifically, it would not seem implausible to suggest that female attorneys are
perceived by jurors as more credible when they represent a crime domain that is considered,
according to gender-based assumptions, to be stereotypically congruent with their gender.

2.2.5 Gender-domain congruency effect in understanding the impact of defence
attorney gender on juror decision-making. To our knowledge, only one study to-date has
suggested the presence of a gender-domain congruency effect when assessing the extralegal effects
of attorney gender on juror decision-making. Specifically, Villemur and Hyde’s (1983)
experiment, although dated, is the most recent study in which mock jurors were found to be more
likely to render verdicts in favour of a female attorney. Unlike the results found by Hodgson and
Pryor (1984), Hahn and Clayton (1996), and May (2014), this study found a higher acquittal rate
for a female defence attorney representing a defendant accused of rape. Villemur and Hyde (1983)
were particularly interested in determining whether jurors invoked gender stereotypes when
rendering their decisions. Specifically, mock jurors listened to an audiotape of a rape trial and were
subsequently asked to render a verdict (guilty/not guilty) as well as rate the likeability,
responsibility and respectability of the victim and defendant. The most striking finding was that of
a significant effect of attorney gender on juror verdicts. Specifically, mock jurors were
significantly more likely to find the rape defendant not guilty when the defence attorney was

female than when the attorney was male.
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Indeed, Villemur and Hyde’s (1983) results appear to lend at least indirect support for the
existence of a gender-domain congruency effect. Specifically, they found a significant main effect
for attorney gender when the female defence attorney was representing a defendant accused of
rape. The limitation, of course, for those interested in corroborating a gender-domain congruency
effect, is that this latter study did not investigate the main effect of crime domain nor, more
importantly, the interaction between defence attorney gender and crime domain. Rather, it solely
examined the main effect of defence attorney gender.

To this end, this study proposes to extend the scholarly literature on juror decision-making
and the role that defence attorney gender — as an extralegal factor — plays in it. The present study
aims to answer the following research question: In what way(s) do the gender of the defence
attorney and the crime domain that he/she represents impact the juror decision-making of jury
members in Canadian criminal trials? Specifically, we want to examine the influence of the gender-
domain congruency effect on juror verdicts, certainty and perceived credibility of the defence
attorney in order to comprehend whether jurors apply gender schemas when processing
information presented by female defence attorneys in particular crime domains. In this way, the
current research attempts to bridge the gap between the literature that advances the existence of a
main effect of attorney gender and the literature that postulates the presence of the gender-domain
congruency effect within related legal domains by examining them within the context of juror
decision-making. Based on the relevant literature and the theoretical constructs of juror decision-
making (outcome/process/actors), this study proposes to examine the following hypotheses:

1. Mock jurors will be more likely to find a defendant accused of sexual assault not guilty

when the defendant is represented by a female defence attorney, but will be more likely to
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find a defendant accused of aggravated assault guilty when the defendant is represented by
a female defence attorney.

Mock jurors will be more certain in their verdicts when a defendant accused of sexual
assault is represented by a female defence attorney, but less certain in their verdicts when
a defendant accused of aggravated assault is represented by a female defence attorney.
Mock jurors will perceive a male defence attorney representing the crime domain of
aggravated assault as more credible than a female defence attorney, but will perceive a
male defence attorney representing the crime domain of sexual assault as less credible than

a female defence attorney.



45

Chapter 3 — Methodology

The current study employed a quantitative research design by creating a simulated mock
trial using online case vignettes and questionnaires to investigate the extent to which mock juror
decision-making is simultaneously influenced by the defence attorney’s gender and the crime
domain of the accused person whom the defence attorney represents. Chapter 3 commences with
a description of the population of interest as well as provides a detailed account of the sampling
methods used to select the Ottawa jury-eligible sample. The methods used to collect participant
data are subsequently presented. In particular, attention is called to the 2 x 2 factorial design of
this study, the creation of case vignettes and questionnaires, a detailed discussion regarding the
ethical implications of this research and a description of the collection procedures. Following this
discussion, the independent and dependent variables as well as the tools used to assess the
demographic and descriptive variables of the sample population are highlighted. Finally, this
chapter concludes with a detailed discussion of the methods of data analysis.
3.1 Population of Interest and Sampling Strategy

The population of interest for this research is that of community members from the Ottawa
region who were jury-eligible at the time of the study. In Canada, jury members are randomly
selected from the communities in which the trial court is located (Ontario Ministry of the Attorney
General, 2015); thus, we wanted to ensure that the sample for the mock trial, held in Ottawa,
Ontario, was drawn from the full diversity of the Ottawa population. In addition, jury duty is a
legal obligation for every Canadian citizen summoned. As a result, it seemed appropriate to make
the targeted population all jury-eligible Canadian citizens from the Ottawa district.

To this end, we sought to examine the accessibility of applicable sampling frames from

which to randomly select our study participants. In particular, the most appropriate sampling frame



46

would arguably be the jury roll. How it works is that the province, generally, mails out a juror
eligibility questionnaire to community members, using the most recent voters’ lists, and Band lists
for individuals living in a First Nation community (Ontario Ministry of the Attorney General,
2015). Based on the responses to the questionnaires, people who are deemed jury-eligible are
placed on a list of potential jurors, referred to as the jury roll. Unfortunately, as we could not obtain
access to voters’ lists, Band lists, or the jury roll, we were required to explore alternative sampling
strategies.

One alternative that was investigated was the accessibility of a list of Ottawa jurors who
were previously summoned to attend a trial proceeding. While these members would have been
convenient, the Ontario courts are generally reluctant to grant access to these lists (Chamberlain
& Shelton, 2014). This was also our experience. We also worried that although the current research
uses a simulated mock trial, previously summoned jurors may be reluctant to take part in scholarly
research. Indeed, s.649 of the Criminal Code (1985) prohibits jurors from disclosing information
presented during trial proceedings and jury deliberations. Those guilty of violating this law are at
risk of being prosecuted for a summary offence.

After exhausting various possibilities, it was (regrettably) concluded that access to a
sufficient sampling frame was impossible. As a result, it was necessary to use a non-probabilistic
sample for the current study. Non-probability sampling deliberately selects the sample to reflect a
particular group within the sample population. Fundamentally, the characteristics of the population
are used as the basis of selection (Ritchie, Lewis, Nicholls, & Ormston, 2013). Although
probabilistic sampling techniques for quantitative research are favoured in order to reduce

sampling error, non-probability sampling techniques are often used in mock jury research precisely
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because sampling frames are often impractical or impossible to obtain (Chamberlain & Shelton,
2014; Ritchie, et al., 2013).

Within this non-probabilistic design, two diverse groups of subjects — students and
community members — were sampled. Both groups were selected for various reasons. On the one
hand, student samples bring a unique quality to the current research. Not only are they readily
available and cost efficient, they also represent a relatively refined and young subset of the Ottawa
jury-eligible population.'! On the other hand, we recognize that an analysis based solely on a
university student sample could aggravate the limitations of jury simulation studies. Specifically,
such a singular population fails to consider that differences in responses may exist between
community members and students (Keller & Wiener, 2011; Wiener, Krauss, & Lieberman, 2011)
in terms of attitudes toward crime, perspectives about crime and the extent to which respondents’
biases influence case outcomes. As such, the population of interest was extended to all Ottawa
residents. Such a decision to include a community dimension as part of our sampling frame has
the advantage of increasing the external validity'> of our findings as it provides greater
generalizability to that of real Ottawa jurors.

To further approximate the population of interest, we used a number of eligibility criteria
to filter out possible jury-ineligible members from the sample. In doing so, we referred to the
Ontario Juries Act (s.2, 1990) which defines one’s eligibility to be part of a jury in Ontario.
Specifically, one must be a resident of Ontario, a Canadian citizen, and 18 years of age or older.

Also pursuant to s.3(1) of the Juries Act (1990), community members are considered ineligible in

I Although we recognize that the population will inevitably also include students whose principal residence is not
Ottawa, it is assumed that ‘students’ generally will share similar characteristics relative to jury decision-makers
(independent of whether they would be jury-eligible in Ottawa), reducing, to some degree, concerns regarding the
representativeness of our sample.

12 External validity is defined as the extent to which findings from the current study can be applied or generalized to
a wider setting (Allen, 2017).
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the case that the member has previously committed an offence, was previously summoned as a
witness, has attended court for jury duty within the last three years, possesses a physical or mental
disability that would seriously restrict his/her duties as a juror, and/or is studying or employed in
certain professions (e.g., firefighter, police officer, or doctor).!? Ideally, the population of interest
would include anyone who fits the eligibility criteria. However, our study only excluded
community members according to three criteria: 1) if he/she was younger than 18; 2) was not a
Canadian citizen; or 3) had a criminal record. Otherwise, everyone else was deemed jury-eligible.
As a result, the current study did not question participants about employment, physical or mental
disabilities, previous jury service, or whether or not they had previously been summoned as a
witness in a trial.

This decision to potentially include community members who would generally be excluded
from jury duty was made to enhance the prospects of achieving statistical power in the study by
providing a greater likelihood of participation.!* In addition, questions pertaining to the
participants’ physical and mental abilities were deemed to be too personal. Further, students and
community members who only speak French are generally eligible for Ottawa jury duty.
Unfortunately, materials were only provided in the English language due to time constraints.
Therefore, participation required that the participant be fluent in English. While not a perfect
sampling frame, the options adopted for this study can still be considered to constitute a useful
approximation of ‘jury-eligible Ottawa residents’, providing valuable insights which can be

explored — in more detail — by subsequent studies (with a more representative sample).

13 Specifically, s.3(1) of the Ontario Juries Act(1990) outlines detailed jury inclusion criteria for community members
based on their occupation including members of the Privy Council of Canada, Senate, the House of Commons or
Assembly, judges, members of the justice of the peace, barristers and solicitors, and students of law.

14 Although the current study did not take into account all criteria, future research should consider ensuring that the
inclusion criteria precisely follow s.2 and s.3 of the Juries Act (1990) in order to provide a more representative sample
of the targeted population.
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3.2 Sampling Method

To select study participants, we used multiple non-probability sampling methods.
Specifically, our study employed a combination of convenience and snowball sampling of the
Ottawa jury-eligible community. A large portion of the recruitment was done purely on the basis
of availability and ease of accessibility of participants. Recruitment commenced in July 2015 and
concluded in September 2017.

Both convenience and snowball sampling techniques were used to recruit students from
the University of Ottawa, Carleton University and Algonquin College. To this end, we were
required to obtain approval from the University of Ottawa Research Ethics Board (see Appendix
A and B), Carleton University Research Ethics Board (see Appendix C) and Algonquin College
Research Ethics Board (see Appendix D). Once approval was granted from each campus, we were
further required to gain permission from individual professors in order to conduct a quick class
presentation regarding recruitment.

For the classes that we attended, the presentation lasted 2-3 minutes and provided
participants with a description of the researchers and the study topic, what participation would
entail (including the duration of the study), eligibility criteria, potential risks, and the opportunity
for compensation (draw). Additionally, business cards, created solely for the purpose of this study,
were handed out to participants during the presentation. They included information identical to
that provided during the presentation as well as the contact information of the primary researcher
and the study link to the online survey. We also relied on snowball sampling by asking potential
participants - during the presentations - to tell others about the survey and to pass along the

business cards. Additionally, we visited each campus to display and distribute posters and business
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cards with the survey information. Approval to affix posters on the main bulletin boards was
obtained from all three campuses.

As the above recruitment procedure only reached the student population, we further
employed both snowball and convenience sampling methods in order to recruit community
participants. Specifically, we used various online tools to ask community members to voluntarily
community participants. Taking advantage of the aforementioned tools, we were able to post the
study to a significantly more diverse participant sample (on the advantage of online solicitation,
see for instance, Wiener, Krauss, & Lieberman, 2011). The online advertisements included
information similar to what was presented on the student-directed posters and business cards. The
only difference was our use of online ‘snowballing’ for our community sample (Hunter, 2012).
That is, we asked online participants to forward the study details and study link to others in order
to attract further participation and a larger sample. Scholars have deemed this method of sampling
appropriate to increase the pool of potential participants (Hunter, 2012; Wiener, Krauss, &
Lieberman, 2011).

In addition, we asked friends, colleagues and family members who met the inclusion
criteria to inform others whom they believed would be eligible (Chamberlain & Shelton, 2014). It
was not imperative for participants to ensure that other potential participants met the inclusion
criteria as the demographic questionnaire determined whether or not participants were jury-
eligible. Further, posters and business cards were distributed to and displayed in major shopping
centers, grocery stores and pharmacies. While non-probabilistic sampling techniques do not

guarantee a representative sample, our use of multiple sampling methods and broad/intensive
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publicity helped to ensure that a wide/diverse set of potential participants were solicited in order
to increase the representativeness of the study sample.
3.3 Participants

’13 participants. However, due to

The initial participant pool included 270 ‘jury-eligible
attrition and technical difficulties, the final sample consisted of 80 mock jurors. This substantial
reduction is rooted in a number of factors. First, the sample size decreased due to a lack of
completion of the survey. Specifically, 96 participants (35.6%) were removed from the analysis
because they did not complete the entire questionnaire'®. In addition, four participants (1.5%)
withdrew. There may be various reasons why participants decided not to complete the
questionnaire or to withdraw from the study. For example, they may have lost motivation,
experienced a technical issue with the online platform used to gather data (Qualtrics), been
uncomfortable with the materials presented, or been distracted by the environment in which they
completed the study (on these common explanations, see, for example, Selm & Jankowski, 2006;
Stieger & Reips, 2010).

Second, 14 participants (5.2%) were removed from the sample because they did not pass
the inclusion criteria. Third, we recognized — partway through the analysis — that participants were
not being randomly assigned to one of the original eight study conditions set up in Qualtrics. As a
result, we were required to eliminate four conditions as well as the responses retained for those

conditions, totaling 75 (27.8%) participant responses. At this point, we had a total of 81

participants. Finally, only one participant chose “you do not have an option that applies to me” as

15 As the reader will recall, “jury-eligible” means — in the context of this study - those who met the limited inclusion
criteria: 1) if he/she was 18 or older; 2) was a Canadian citizen; and 3) had no criminal record.

16 Of the 96 participants, 31 were male (32.2%) and 65 were female (67.7%). The majority of the participants were
between the ages of 18 and 30 (n = 50, 52.1%), 30 were between the ages 31 to 50 (31.3%), and 16 were 51 or older
(16.7%). Importantly, these demographics are relatively consistent and similar to those of the sampled population.
Additionally, an overwhelming 89 participants (92.7%) did not continue beyond the case vignettes while only 7
participants (7.3%) provided incomplete responses.
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his/her answer to the question regarding gender. As gender is a central construct in this study, we
opted to remove this participant’s results.!” While the sample is much smaller than we had
anticipated, it is arguably still a reasonable size and many of the reasons for the reduced number
would unlikely affect the representativeness of the sample in any important way.
3.4 Data Collection

3.4.1 Experimental design. This quantitative study explores the influence of the gender
of the defence attorney and this variable’s interaction with the crime domain of the accused person
whom the defence attorney is representing on juror decision-making. We utilized a 2 x 2 between-
groups factorial experimental design, combining two levels of gender of the defence attorney
(female/male) and two levels of crime domain (aggravated assault/sexual assault). To conduct our
factorial experiment, we created a simulated trial using online vignettes and questionnaires. Each
case vignette was systematically manipulated according to the two experimental factors, resulting
in four case vignettes. Further, each participant was randomly assigned to one of the four case
vignettes, resulting in four experimental conditions. Table 3.1 describes the sample frequency for
each of the four possible conditions established by our 2 x 2 factorial design.

Table 3.1:

Cross Tabulation of Gender of the Defence Attorney by Crime Domain (producing the four
experimental conditions)

Gender of the Defence Attorney

) ) Female Defence Attorney Male Defence Attorney Total
Crime Domain n A n % 7 %
Aggravated Assault 20 25.0 18 22.5 38 475
Sexual Assault 22 27.5 20 25.0 42 525
Total 42 52.5 38 47.5 80 100.0

17 Notably, the gender of the juror was initially anticipated to act as an independent variable in this study.
y g J y p
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3.4.2 Data collection method. Data from this study were collected from written vignettes
and questionnaires. These data collection methods were employed using cloud-based experimental
software. Specifically, our e-survey software platform of choice was Qualtrics
(www.qualtrics.com) which allowed us to construct and design the survey as well as circulate it
on the internet. There were a number of reasons for choosing Qualtrics as our service provider.
Most importantly, the primary researcher had previous hands-on experience using its interface and
functionalities. Additionally, because the thesis supervisor had connections to the School of
Psychology at the University of Ottawa, we were able to take advantage of their existing Qualtrics
license. We also took into account several advantageous operational factors such as ease of use,
accessibility, technical support and options for data management (on these advantages, see, for
instance, Donohoe, Stellesfson, & Tennant, 2012). As data management and security were key
concerns for the current study, Qualtrics was deemed an appropriate survey tool because the
software adheres to the ethical guidelines of the University of Ottawa regarding security in terms
of data storage and access.

Further, there were multiple advantages to conducting the experiment using a cloud-based
survey tool. In comparison to paper surveys, the use of the Internet as our survey tool was
economically advantageous and efficient. We were able to collect data while working on other
components of the study, such as recruiting participants and writing and revising the thesis itself.
Qualtrics also provided the ability to export the dataset to a variety of statistical software packages,
including the Statistical Package for the Social Sciences (SPSS) which was used as the primary
tool to analyse the data for this study (Wright, 2017). The need for manual data entry was thus

removed (Selm & Jankowski, 2006).


http://www.qualtrics.com/
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In addition, with cloud-based surveys, participants are given the freedom to complete the
study in a familiar setting, likely increasing their response rate. Moreover, we were able to
distribute the online survey to a larger group of participants in an attempt to achieve a higher
degree of statistical power (Wright, 2017).!® This option was made possible because Qualtrics
generated an anonymous reusable survey link which was included in the online advertisements.
Finally, we were able to ensure a degree of anonymity to the respondents (on the importance of
this characteristic, see, for example, Selm & Jankowski, 2006) as personal and identifying
information was not required, requested or collected during the study. Indeed, participants were
assigned a ResponselD, randomly generated by Qualtrics, which was used to identify each
response in the database. In order to protect confidentiality, only the participant’s ResponselD was
used as the primary identifier of his/her data. While names and e-mail addresses were collected for
those participants who agreed to take part in the monetary incentive, these personal data were
purposefully stored separately from the dataset (further decreasing the likelihood of being
identified).

Although there are numerous benefits to using a cloud-based survey tool, this option is not
without its own limitations. First, in the present study, a technical difficulty resulted in participants
not being randomly assigned to one of the experimental conditions, thus resulting in a smaller
sample size. When using cloud-based surveys, one should anticipate technical glitzes as a potential
limitation (Selm & Jankowski, 2006). Another disadvantage is the lack of interaction between the
researcher and participants during the cloud-based experiment (Selm & Jankowski, 2006). As

such, we were unable to directly clarify any confusion or concerns that participants may have

'8 The degree of statistical power is primarily influenced by the sample size. This is because a larger sample narrows
the sample distribution. What this means is that there is less overlap between the null distribution and the true sampling
distribution, making it easier to determine whether the observed data come from one distribution as opposed to the
other (Field, 2009; Pandis, 2015).
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experienced regarding instructions, definitions or any other issues pertaining to the study. This
disadvantage is especially important in terms of this study’s ecological validity,'® as actual jurors
are permitted to raise concerns with the judge at any given time and are given immediate responses
to clarify their confusion (Hans & Vidmar, 2004).

Finally, cloud-based surveys increase the likelihood of incomplete responses, non-
responses or multiple responses, especially when the survey allows for anonymity (Goritz, 2006;
Selm & Jankowski, 2006). In order to reduce this latter limitation, we offered participants a
monetary incentive in the form of a prize drawing (discussed below). However, doing so increases
the possibility that participants will submit multiple responses in order to be entered multiple times
in the draw (Goritz, 2006). Due to the anonymity of the data and the fact that the names and e-mail
addresses were collected separately from the dataset, we were unable to determine whether any
particular respondent filled out the survey more than once. Despite these limitations, it would seem
reasonable to assume that many of them are unlikely to dramatically affect the validity of the study
findings. On the one hand, there were few non-responses in the data. On the other hand, the draw
was unlikely to be a strong enough motivation to have participants fill out the survey more than
once (indeed, the gift card value was relatively low).

Case vignettes. Written case vignettes represent the most common trial presentation
medium used in experimental jury simulations (Bieneck, 2009; Bornstein, 1999) as well as the
primary medium used in this study’s literature review (Hahn & Clayton, 1996; Hodgson & Pryor,
1984; May, 2014; Villemur & Hyde, 1983). Vignettes are written accounts of a hypothetical event,

situation, or case proceeding which are intended to simulate real-life situations and are generally

19 Ecological validity is defined by the extent to which the methods, materials and setting of a study can approximate
the real-world (Field, 2009). A study that maintains high ecological validity can more accurately generalize findings
to real-life settings.
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used to elicit data on the opinions, awareness and attitudes of participants through their reactions
and answers to hypothetical situations (Gould, 1996). In the context of jury research, written case
vignettes represent a valuable method of gaining knowledge about the cognitive processes
involved in jurors’ perceptions and interpretations of trial information and decision-making
(Bieneck, 2009).

Furthermore, vignettes allow for systematic manipulation of certain elements of trial
information in the case descriptions as well as observation of their effects on responses (Bieneck,
2009). Generally, if all other pieces of trial information presented in each case vignette remain the
same, differences in responses can be attributed to the manipulations (Bieneck, 2009). In addition,
utilizing a vignette followed by a standardized questionnaire allows the researcher to collect an
extensive amount of data from numerous participants. However, unlike interviews with jury
members or shadow juries,?” the use of case vignettes raises concerns pertaining to the ecological
validity of the experimental study. In particular, case vignettes generally describe a case
proceeding that is more simplistic than real-life proceedings (Bieneck, 2009). As a result, we must
remain cognisant of the extent to which the results can be applied or generalized to the real-life
perceptions and interpretations of actual jurors.

Questionnaires. Following the presentation of a written case vignette, participants in jury
research are usually expected to answer questions pertaining to the vignette (Bieneck, 2009). This
study utilized an online structured questionnaire with closed ended questions to collect participant
data. Some of the advantages associated with online structured questionnaires include the minimal

effort required from participants (as responses are in point-and-click format and are structured),

20 A shadow jury refers to a group of mock jurors who are demographically similar to the actual jury and who are paid
to observe a trial proceeding and report their impressions and reactions of the evidence to a trial and jury consultant
(Andrews, 2009).
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participants feel less pressure to immediately respond, and researchers have control over the order
in which participants are able to answer the questions and the ability to force responses to some
questions prior to continuing (Selm & Jankowski, 2006). Qualtrics also provided the ability to
ensure that participants were unable to return to previously viewed pages. Participants were only
able to advance in the survey after having responded to certain questions. This feature was
especially pertinent as participants were unable to verify their answers regarding the manipulation
checks.

However, there are several disadvantages to the use of structured questionnaires. First, the
employment of standardized questions as opposed to open-ended questions may inappropriately
influence participant responses (Bieneck, 2009). Specifically, a standardized questionnaire can
suggest how the researcher wants and expects participants to respond (Bieneck, 2009). Second,
seeking information solely by asking standardized questions in a questionnaire does not reflect all
avenues in which information is generally retained on a daily basis. A question presumes that
participants have ready and available answers (Gillham, 2008). With standardized questions,
researchers do not know what exactly fuels the responses as they lack the ability to gage silence,
body gestures or facial reactions and self-reflection on responses. Finally, brief and simple
questions are strongly recommended; otherwise, participants may lose interest or fail to answer
the questionnaire seriously (Gillham, 2008). Within this context, it may be relevant that the current
survey took roughly 45 minutes to complete. Its length may have been a reason why some
participants chose to drop out. While this latter limitation of structured questionnaires is arguably
a concern, we believe the others to be more remote in this particular study. In particular, all

questions were reproduced by previously tested questionnaires used in similar research (Hahn &
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Clayton, 1996; Maeder, Yamamoto, & Saliba, 2015). As such, the validity and reliability of the
responses obtained in this study are enhanced.

Monetary incentive. The current study used a monetary incentive to further encourage
participation and reduce incomplete responses and dropouts. Specifically, we provided the
opportunity for participants, at the end of the survey, to enter their name in a draw to win one of
four gift cards (Apple Store, Shoppers Drug Mart, HMV and Tim Hortons), each valued at $25.00.
The draw was open to all participants who entered their names and e-mails, regardless of whether
they decided to ultimately withdraw from the study after beginning the questionnaire. Upon
completion of the research, four names were randomly selected from participants. In order to claim
the prize, participants had to correctly answer a skill testing question, automatically generated by
Qualtrics.

When participants are offered incentives, it has been argued that they are more motivated
to start a cloud-based experiment (Goritz, 2006). Subsequently, once participants access an online
survey, they are more likely to complete the entire survey if an incentive is offered (Goritz, 2006).
However, offering monetary incentives may have influenced the participants’ intrinsic motivation
to start and complete the survey (O’Neil & Penrod, 2001). By extension, participants may have
perceived the materials and questionnaire differently due to the incentive and may not have
responded due to a genuine interest in the study topic. While we are cognisant of this danger, it
was nonetheless deemed unlikely to have negatively influenced the quality of the data as
participants would have been more likely to have simply not completed the questionnaire.

Ethical concerns. The present study’s main ethical concern was the use of deception.
Deception was a key component to this research as participants were not informed of the specific

nature of the study until they had completed it. Participants were initially told only that the study
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was interested in “juror decision-making”; only after completing the study were participants
informed of the study’s actual interest in assessing gender stereotypes and schemas as well as their
influence on juror decision-making. Deception was necessary precisely because respondents may
not be conscious of the effect of gender on juror decision-making given that it is created by societal
norms and values. Informing participants about the true nature of the study would have potentially
changed how they viewed the defence attorney on the basis of gender. Upon completing the survey,
participants were presented with a debriefing form explicitly stating why deception was considered
necessary for the study and how it was used.

Additionally, while this study involved little risk of anxiety and mental and/or emotional
distress, it is nevertheless possible that some participants may have felt discomfort when reading
the case vignettes, which were written accounts of a hypothetical sexual assault or aggravated
assault. The crime domains presented in the case vignettes and/or certain questions pertaining to
perceptions of gender may have evoked feelings of anxiety and/or emotional distress in certain
participants. In order to mitigate any potential discomfort, the consent form clearly warned all
participants that they would be asked to read and respond to questions related to their beliefs
regarding certain sensitive topics (e.g., culture and gender stereotypes), but did not state the
specific topic. If participants experienced distress, they were given the option to withdraw their
participation at any point. A withdrawal button was available at the bottom of each page of the
survey. Additionally, the debriefing form contained contact information for the University of
Ottawa's counseling and coaching services as well as Carleton University’s and Algonquin
College’s counseling services. Participants were also given the option to contact the researcher for

a list of Ottawa counseling resources.
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Collection procedures. All participants who opened the survey link were first instructed to
complete the demographic questionnaire. Once results revealed that a participant was jury-eligible,
he/she was directed to read and digitally sign an informed consent form (see Appendix E). The
consent form was built directly into the online survey in which participants were asked to check a
box agreeing or disagreeing to participate in the study. It described the researchers, what
participation would entail, potential risks and discomfort, issues of confidentiality and anonymity,
participant benefits, and the participant’s right to withdraw his/her participation. Participants were
informed that they would play the role of a mock juror. Those refusing to participate in the study
were redirected to the debriefing form (see Appendix F) and were not provided the opportunity to
take part in the prize drawing. The debriefing form described the true nature of the study, the
importance of the current research to the general public, our hypotheses, why we used deception,
information on compensation, counseling resources, and a list of primary sources that participants
could visit for more information. After explaining the true nature of the study, participants were
given a final opportunity to withdraw their data from the dataset by clicking “I do not continue to
consent to the use of my data” (see Appendix G). The data generated from these latter participants
were subsequently removed from the dataset and destroyed (n = 1).

Those who agreed to participate were randomly assigned to one of the four case vignettes.
After reading the vignette, participants were given jury instructions which emphasized the
presumption of innocence and the burden of proof for either the sexual assault criminal charge or
the aggravated assault criminal charge. Participants were then asked to complete the following
measures: (i) judgment of guilt, (ii) the degree of certainty that they would ascribe to their
judgment of guilt, and (ii1)) how credible they perceived the defence attorney. Once participants

completed the questionnaire, they were directed to the debriefing form.
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3.4.3 Independent variables. The current study examined two independent variables: the
gender of the defence attorney and the crime domain represented by the defence attorney. The
gender of the defence attorney (female or male) and the crime domain (sexual assault or aggravated
assault) varied in the descriptions of the case vignettes. That is, two of the case vignettes described
a hypothetical sexual assault case (with one describing a female defence attorney and the other a
male defence attorney) (see Appendix H), while the other two case vignettes described a
hypothetical aggravated assault case (again, with one describing a female defence attorney and the
other a male defence attorney) (see Appendix I). Each vignette was approximately eight pages
long. Participants were randomly assigned to one of the four case vignettes.

Since we were unable to retrieve examples of vignettes previously used in similar research,
all four of the case vignettes were constructed by the primary researcher, with the aid of the thesis
supervisor. Photographs were utilized to depict all characters in the four vignettes.?! Each vignette
contained opening and closing statements from the crown prosecutor (whose description and photo
depicted him as male across all four case vignettes). The vignettes also included opening and
closing statements from the defence attorney. Depending on the case vignette, the description and
photo of the defence attorney varied in terms of gender. The case vignettes also contained
testimonies from a police officer (the same male character and photo were used across all four case
vignettes), two witnesses, a victim and a defendant. While the defendant was depicted as male in
both description and photo across all four case vignettes, the victim and the two witnesses were

presented as female characters in the sexual assault case but as male characters in the aggravated

2l Photographs were utilized to ensure that the case vignettes were as realistic as possible; but, of course we were
concerned that the photographs may potentially cause some sort of an effect unrelated to gender. With this in mind,
the photographs were cautiously developed whereby all actors were given a neutral facial expression and depicted
mature facial features. In addition, while 12 of the 80 participants (15.0%) failed the manipulation checks, it is still
possible that participants were influenced by some other effect (dress, physical appearance, attraction) which was not
examined in the particular study.
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assault case. Considering that the characters of the victim and witnesses differed between the two
crimes in the vignettes, it is necessary to exercise caution when interpreting the results.??

Pilot test. Prior to the distribution of the primary survey, a pilot study was conducted with
the intent to evaluate and pre-test the instruments (Thabane, et al., 2010). It was executed to test
the ecological validity and neutrality? of the sexual assault and aggravated assault case vignettes.
Specifically, since the two case vignettes were constructed by the primary researcher and did not
model any specific source, we wanted to ensure that both case descriptions would generate equal
verdicts of guilt (guilty (50%) and not-guilty (50%)), so that neither case description appeared to
favour the arguments of one side or the other. In this case, we would be able to attribute any
differences in responses to the manipulations as opposed to the vignette itself.

The pilot sample comprised 24 participants from Ottawa, Ontario. These participants were
recruited using the same methods described in the sampling method section. Of the 24 participants,
11 (45.8%) were randomly assigned to the aggravated assault vignette, and 13 (54.2%) were
randomly assigned to the sexual assault vignette. Results revealed that of the 11 participants
assigned to the aggravated assault vignette, 4 (36.4%) found the defendant guilty, while 7 (63.6%)
found the defendant not guilty. Of the 13 participants assigned to the sexual assault vignette, 3
(23.1%) participants found the defendant guilty, while 10 (76.9%) found the defendant not guilty.
Based on the results of the pilot study (where both case descriptions elicited more not-guilty
verdicts than guilty verdicts), adjustments were made to both case vignettes in order to ensure a
more equal assignment of guilt (e.g., adjusting the testimonies of the victim and the defendant to

appear more impartial). Due to time constraints, we were unable to re-pilot the case vignettes after

22 See section 5.2 for a discussion of the implications of this variation in the study vignettes. The initial design of this
study included the additional manipulation of the gender of the victim and witness. However, this component was
subsequently abandoned because of the complexity of the design as well as a small sample size.

2 Neutrality is defined by the extent to which the case vignettes were impartial on the basis of verdict.
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these adjustments were made. While re-piloting the vignettes would have been more reassuring, it
was assumed that the adjustments were effective because all comments and suggestions provided
by participants to enhance neutrality were addressed.

Manipulation checks. Participants were asked a series of questions which functioned as
manipulation checks?* pertaining to the case vignette. Most of the manipulation checks differed
depending on the crime domain of the case vignette. However, one manipulation check, intended
to ensure that participants recognized the gender of the defence attorney, was identical across all
four questionnaires. Specifically, participants were given two response options: male and female.
Of the 42 participants who read the sexual assault vignette, a total of 9 (21.4%) participants failed
to correctly identify the gender of the defence attorney. Of the 38 participants who read the
aggravated assault vignette, 3 (7.9%) participants failed to correctly identify the gender of the
defence attorney. Generally, the data for those participants who fail the manipulation checks are
removed from the analyses. However, due to the limited amount of participant data, these results
were retained in this study. Hence, caution is again advised when interpreting the results.?

3.4.4 Dependent variables. The current study examined whether or not the independent
variables (gender of the defence attorney and crime domain) influenced three dependent variables:
verdict decision, verdict certainty and perceived credibility of the defence attorney. Participants
were expected to complete a series of opinion-related questions pertaining to their judgment of

guilt and the degree of confidence which they would ascribe to that judgment. Participants were

24 A manipulation check is generally defined as an experimental question that helps ensure that the independent
variable — in this case, the gender of the defence attorney — has effectively been manipulated whereby participants
understand the independent variable to the same extent that the primary research planned (Allen, 2017).

% For a discussion of the consequences of including data from participants who fail manipulation checks, see section
5.2. In addition to addressing the potential consequences, we also provide a justification of why removing these data
from the analysis would arguably have been more harmful to the integrity of the current study than retaining them.
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also expected to complete one additional scale indicating how credible they perceived the defence
attorney to be.

Verdict decision. Participants were first asked to assign a verdict to the defendant accused
of either sexual assault or aggravated assault according to a dichotomous judgment of guilt: guilty
or not guilty. Verdict decision, examined as a categorical variable, was coded as 0 for “not guilty”
and 1 for “guilty”.

Verdict certainty. Participants were subsequently asked to evaluate their confidence in
their verdict decision on a 10-point scale ranging from 0 to 10, with 0 representing “not at all
confident” and 10 representing “very confident”. A continuous verdict score was created to
measure the participants’ confidence in their verdict, which was further generated as a scale
variable labelled “verdict certainty”. The creation of this continuous verdict certainty variable was
modeled after Maeder, Yamamoto and Saliba’s (2015) continuous verdict index. To derive it, we
had to create an additional verdict decision variable labelled “verdict decision confidence”. We
adjusted the coding according to Maeder, Yamamoto, and Saliba’s (2015) coding scheme: -1 for
“not guilty” and +1 for “guilty”.?¢ Verdict certainty was created by multiplying “verdict decision
confidence” by “verdict confidence”. This methodological strategy resulted in the scores ranging
from -10 to +10, with -10 indicating that a participant was “very certain the defendant was not
guilty” and +10 indicating that a participant was “very certain the defendant was guilty”. Verdict
certainty scores are frequently calculated in jury research to obtain continuous data, permitting a
more sensitive assessment of the independent variables (Maeder, Yamamoto, & Saliba, 2015).

Perceived credibility of the defence attorney. In order to examine whether or not the

independent variables influenced the perceived credibility of the defence attorney, we constructed

26 For all other analyses, we referred to the original coding ascribed to the verdict decision variable (0 for “not guilty”
and 1 for “guilty”).
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a scale asking participants to indicate the extent to which they found the defence attorney to be
credible. We followed Hahn and Clayton (1996) in seeking to produce questions that would best
illustrate participants’ perception of the defence attorney’s credibility. Importantly, the perceived
credibility of the defence attorney was assessed only according to the dimension of competence
and not according to the dimension of trustworthiness.?’ Paralleling Hahn and Clayton (1996), we
had participants rate the defence attorney on the trait dimension of competence, particularly in
terms of assertiveness, aggressiveness and confidence. Specifically, participants were asked to rate
the following statements along a 7-point Likert scale (with 1 representing “not at all” and 7
representing “very much”): To what extent did the defence attorney “Provide credible and
competent facts”, “Provide information in an assertive manner”, “Present the material in an
aggressive manner”, “Present the material in a confident manner” and “Appear incompetent”.
Participants’ responses from the scale were scored (or reverse scored, depending on the original
formulation) so that a higher mean score indicates greater perceived credibility. Of the five

9928

statements, two were reverse scored: “Present the material in an aggressive manner”~® and “Appear

incompetent”. Participant mean scores ranged from 3.00 to 7.00. Prior to commencing the data

27 Findings presented by Hodgson and Pryor (1984), Hahn and Clayton (1996) and May (2014) demonstrate the
importance of perceived credibility according to the dimension of competence. That is, competence is found to be the
most significant factor determining jurors’ perceptions of the attorney (Nelson, 2004). Although the current study only
took into account the dimension of competence, and not trustworthiness, future research should consider both
dimensions when examining the credibility of the defence attorney. According to Lafferty (2005), both dimensions
can help to establish the attorney’s credibility.

28 Although aggression is not necessarily a negative tone, it is our understanding that previous scales reverse scored
aggression. As such, this item was reverse scored to remain consistent with previous research.
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analysis, we examined the reliability of the questionnaire to ensure internal consistency.?’ The
scale generated a Cronbach’s alpha®® of .67, indicating acceptable internal consistency reliability.

3.4.5 Sample characteristics. In order to assess the demographic and descriptive
characteristics of the sample population, the following study took into account the data from a
number of different sources.

Demographic questionnaire. At the beginning of the online survey, participants were
asked three close-ended questions used to identify the characteristics of the sample participants
(see Appendix J). These three questions asked participants to identify their gender (“female”,
“male”, “transgender” or “you do not have an option that applies to me”), racial background
(“White”, “Arabic”, “South Asian”, “Southeast Asian”, “West Asian”, “Chinese”, “Black”,
“Filipino”, “Latin American”, “Korean”, “Japanese” or “Other”) and Aboriginal status (“No, not
an Aboriginal person”, “Yes, First Nations (North American Indian)”, “Yes, Metis” or “Yes, Inuk
(Inuit)”).

Eligibility criteria. Subsequently, participants were asked three close-ended questions used
to determine the eligibility of the participant (see Appendix J). These three questions were adopted
according to s.2 and s.3 of the Juries Act (1990). In particular, participants were asked to identify
their age according to six multiple choice options (“17 and under”, “18-30”, “31-40”, “41-50”,
“51-60” and “61 and older”), whether or not they were a Canadian citizen (“yes” or “no”), and if
they had ever been convicted of a criminal offence (“yes” or “no”). Any participant who identified

as 17 years of age or younger, not a Canadian citizen, or previously convicted of a criminal offence

2 Internal consistency is a measure of reliability and is defined by the extent to which items on a scale or questionnaire,
that are intended to measure the same construct, produce similar results (Allen, 2017). For example; “how well do all
the items on the perceived credibility of the defence attorney scale, which are intended to measure the participants’
perception of the defence attorney’s credibility, produce consistent findings?”.

30Cronbach’s alpha is used to measure the internal consistency reliability of an instrument and is expressed as a value
between 0 and 1 (Tavakol & Dennick, 2011). The acceptable values used to demonstrate strong internal consistency
range anywhere from 0.70 to 0.95.
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was deemed ineligible to continue and automatically re-routed to an electronic page that notified
them of their ineligibility and thanked them for their time.

Need for Cognition Scale (NFC). Additionally, participants were expected to complete
the 18-item NFC Scale (Cacioppo, Petty & Kao, 1984). The NFC scale, which measures individual
differences in the degree to which people engage in and enjoy effortful cognitive endeavours, has
been the most popular and successful scale in distinguishing the extent to which jurors cognitively
consider the materials presented in court (Petty, Brifiol, Loersch, & McCaslin, 2009; Shestowsky
& Horowitz, 2004). Within the context of the current study, NFC results extend the description of
the sample. Specifically, a juror’s degree of NFC demonstrates the extent to which he/she carefully
and systematically scrutinizes the materials presented to him or her (Devine, 2012; Leippe et al.,
2004). Jurors considered low in NFC typically do not enjoy engaging in challenging cognitive
activities, but may only do so if an incentive is presented to them. Conversely, jurors who score
high in NFC eagerly embrace cognitive activities and process information systematically; they
tend to think more about various forms of information, including their own thoughts (Devine,
2012; Petty et al., 2009). These differences in thinking capabilities may impact the degree to which
defence attorney evidence is weighed and interpreted, ultimately resulting in different verdict
outcomes in response to the same evidence (Petty et al., 2009).

The items on the NFC scale are statements that address the participant’s tendency to engage
and enjoy effortful cognitive endeavours (e.g., “The idea of relying on thought to make my way to
the top appeals to me”). Participants were asked to rate themselves on a 7-point Likert scale, with
1 demonstrating “strongly disagree” and 7 demonstrating “strongly agree”. Items on the scale were
scored or reverse scored so that the higher the mean sum of scores indicated greater eagerness to

engage in the case vignette and the questionnaire. Of the 18-items, 9 were reverse scored as they
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were negatively worded (Cacioppo, Petty & Kao, 1984). Examples of these items are as follows:
“Thinking is not my idea of fun”, “Learning new ways to think doesn’t excite me very much” and
“I prefer to think about small, daily projects to long-term ones”.

Participants were categorized as low or high in their NFC by using the median split method
suggested by Cacioppo and Petty (1982). Based on the scores collected from the sample, the
median score was 4.90. Participants were classified as low in their NFC when their NFC mean
score was below the median (coded as 0). Similarly, participants were classified as high in their
NFC when their NFC mean score was above the median (coded as 1). This statistical approach
generated a dichotomous categorical variable labelled “NFC”. In previous research, the NFC
measure has yielded strong reliability. In this study, the 18-item scale demonstrated excellent
internal consistency reliability, with a Cronbach’s alpha of .92 (on this interpretation, see, for
example, Haddock, Maio, Arnold & Huskinson, 2008). Appendix K presents the entire NFC scale.

Bem Sex-Role Inventory (BSRI). Finally, participants were expected to complete the 60-
item BSRI (Bem, 1974). The 60 items on this scale constitute personality characteristics which are
intended to assess whether or not participants define their self-concept according to gender cues.
This allowed for a more descriptive assessment of the sample’s demographic composition as it
identifies which participants are more or less likely to organize their reality and regulate their
behaviour and information processing according to gender.

Bem (1974) argued that apart from identifying oneself as feminine or masculine, some
individuals may identify themselves as androgynous which entails being both “masculine and
feminine, both assertive and yielding, both instrumental and expressive” (p. 155). Within this
context, this scholar introduced the Bem Sex-Role Inventory (BSRI) to measure and identify the

construct of psychological androgyny. The BSRI treats masculinity and femininity as two
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independent dimensions in order to make it possible for individuals to characterize themselves as
masculine, feminine, androgynous or undifferentiated.

In particular, the BSRI contains three scales: Masculinity scale (e.g., characterised by such
traits as “Aggressive”, “Assertive”, “Individualistic”’), Femininity scale (e.g., “Gentle”, “Soft
spoken”, “Sympathetic”’) and a Neutral scale (e.g., “Happy”, “Secretive”, “Jealous”). Each of them
explores 20 related personality characteristics. The items included in the Masculinity and
Femininity scales are deemed stereotypical characteristics related to each gender (Bem, 1974). The
items included in the Neutral scale are not stereotypically applied to one gender over the other.
These latter items merely provide a neutral context in which to distinguish the Masculinity and
Femininity scales. As such, scores derived from the Neutral scale were not included in our analysis
(Bem, 1974).

To construct the three scales, participants were asked to indicate, on a 7-point Likert scale,
how well each of the 60 personality characteristics described themselves, with 1 representing
“never or almost never” and 7 representing “always or almost always true” (Bem, 1974). The
participant’s Masculinity score is the mean of his/her self-ratings on all 20 masculine items.
Likewise, the participant’s Femininity score is the mean of his/her self-ratings on all 20 feminine
items (Bem, 1974; Chu, 2007). Participants were categorized as feminine, masculine, androgynous
or undifferentiated using a median split method (Bem, 1977). This methodological approach
compared the participants’ mean masculine and feminine scores to the median. Based on the scores
collected from the sample, the median scores calculated for both the Masculine and Feminine
scales were 4.80 and 4.70, respectively.

The BSRI measure was used to identify ‘sex-typed’ individuals (that is, participants who

associate feminine and masculine personality characteristics to their self-concept). Sex-typed
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individuals are more likely to organize their reality and regulate their behaviour and information
processing according to gender. Conversely, non-sex-typed individuals are less likely to organize
information and regulate their behaviour according to gender (e.g., they are more likely to associate
with androgynous or undifferentiated, non-sex-typed self-concepts). In particular, the BSRI
measures an individual’s self-concept according to their gender role. That is, it measures
individuals’ tendency to use gender as a lens to understand their reality and to ascribe either gender
stereotypical or non-stereotypical definitions to their self-concept.

That being said, a participant was classified as Feminine (coded as 0; sex-typed) when their
feminine score was above the feminine median and their masculine score was below the masculine
median. Similarly, a participant was classified as Masculine (coded as 1; sex-typed) when their
masculine score was above the masculine median and their feminine score was below the feminine
median. Participants were classified as Androgynous (coded as 2; not sex-typed) when their
masculine and feminine scores were both above the respective group medians. Participants were
classified as Undifferentiated (coded as 3; not sex-typed) when both their masculine and feminine
scores were below the respective group medians. This differentiation allowed us to create a
categorical variable labelled as “gender type”. In previous research, the BSRI measure has yielded
high internal consistency (Bem, 1977; Chu, 2007). In this study, both the femininity and
masculinity items demonstrated rather robust internal consistency reliability, with a Cronbach’s
alpha of .79 and .84 respectively. Appendix L presents the entire BSRI.

3.5 Data Analysis

The current study employed several statistical analyses, including multivariable methods,

in order to test our three hypotheses. We utilized SPSS, version 24, and RStudio, version 1.1.453,

to carry out these analyses and to interpret the data. In particular, we executed the following: 1) a
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chi-square test of independence (used to examine the relationship between the dichotomous
dependent variable (verdict decision) and the categorical independent variables); 2) a
nonparametric Kruskal-Wallis H test and Scheirer-Ray-Hare test (used to examine the relationship
between the continuous dependent variable (verdict certainty) and the categorical independent
variables which produced a non-normal distribution of scores); and 3) a hierarchical multivariable
linear regression (used to examine the relationship between the final continuous dependent
variable (perceived credibility of the defence attorney) and the categorical independent variables).

3.5.1 Chi-square test of independence. As a nonparametric test, the chi-square test of
independence was employed in order to determine whether or not a significant association exists
between the dichotomous dependent variable (verdict decision) and both categorical independent
variables (gender of the defence attorney and crime domain). This inferential statistic tests the null
hypothesis of no association between two or more categorical variables by analyzing frequencies
(Field, 2009). Specifically in the case of the current study, the statistic compared the frequencies
observed within each cell of a 2 by 2 contingency table to the frequencies one might expect to get
in those cells simply by chance (Field, 2009).

Prior to executing a chi-square test of independence, there are three vital assumptions that
must be met to ensure that the data can, in fact, be analysed using this test (Field, 2009). The first
assumption requires the dependent and independent variables to be (treated as) categorical in
nature. In this case, the dependent variable of interest is verdict decision and contains only two
categorical outcomes (not guilty or guilty). Similarly, the independent variables of interest are
gender of the defence attorney and crime domain, which both contain two categorical outcomes

(female or male; sexual assault or aggravated assault).
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The second assumption requires independence of observations such that different
participants are ascribed to each independent cell whereby participant scores in one cell are not
influenced by any other scores in another cell. The current study satisfies this assumption as we
maintained a study design in which each participant contributed to only one cell of the contingency
table. The final assumption requires all expected frequencies within each cell to be greater than 5.
The contingency tables generated for the current study did not have low expected values. As a
result, it can be confirmed that we have satisfied the final assumption. Appendix M presents the
expected values for both crosstabs.

Once all three assumptions were tested and validated, a chi-square test of independence
was used to test our first hypothesis. Specifically, this test examines the association between each
independent variable (gender and crime domain) and the dependent variable (verdict decision). As
part of this statistical examination, both main effects (e.g., the impact of gender on verdict as well
as the impact of crime domain on verdict) and interactions (gender by crime domain on verdict
decision) were examined. The chi-square analysis provides a variety of descriptive and inferential
statistics. In the former case, the frequency per cell, the row (dependent variable) and column
(independent variables) percentages, and the p-value associated with Fisher’s exact test were
interpreted. Column percentages were used to interpret any effects of the independent variable
(placed on the columns) on the dependent variable presented in the analysis. Compared to
frequencies, these percentages better reflect the patterns of data as they do not depend on the
sample sizes among the different categories (Field, 2009). Fisher’s exact test was interpreted
(rather than the chi-square statistic) as the latter statistic can become unstable with a 2 by 2
contingency table and a small sample (precisely because it relies on an approximate chi-square

distribution which assumes a large sample size) (Field, 2009; Hae-Young, 2017). This statistic
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computes the exact probability of the chi-square statistic that is accurate when sample sizes are
relatively small (Field, 2009; Hae-Young, 2017). Using the Fisher exact 2-sided test, the p-value
was reported where values of < .05 were interpreted as demonstrating a significant association
between the variables and values of > .05 were interpreted as demonstrating no significant
association. In cases in which a significant association was present, Cramer’s V (V) was reported
in order to provide the effect size (that is, the magnitude of the effect) of the mean differences.
Values < 0.20 demonstrated a small effect; values < 0.40 demonstrated a moderate effect and
values > 0.40 demonstrated a large effect.

3.5.2 Kruskal-Wallis H test analysis. A Kruskal-Wallis H test — a rank-based
nonparametric technique equivalent to that of a one-way ANOVA — was employed to examine
whether verdict certainty (measured on a continuous scale from -10 to +10) differed based on the
gender of the defence attorney and crime domain. The Kruskal-Wallis H test uses the variation
between ranked sample means to compare and estimate the variation among participants (Chan &
Walmsley, 1997). Although Analysis of Variance (ANOVA) is typically used to compare and test
the differences between multiple independent group means, the current dataset failed to fulfill one
of the assumptions required for this inferential statistic (Chan & Walmsley, 1997). Specifically,
ANOVA assumes the dependent variable to be normally distributed across each level of the
independent variables (Chan & Walmsley, 1997). After conducting the Kolmogorov-Smirnov and
the Shapiro-Wilk tests, we determined that the data scores on verdict certainty were not normally
distributed for each independent group at each level (see Appendix N) (for a discussion of this
assumption, see, for example, Corder & Foreman, 2011). The results were statistically significant,
which required us to reject the null hypothesis of assumed normality and to search for a

nonparametric alternative.



74

The Kruskal-Wallis H test was deemed most appropriate for this analysis as it compares
and distinguishes differences among the independent sample curves for the distribution of scores
across each level of the independent variables on the dependent variable and the population curve,
without making assumptions pertaining to the original distribution of the population (Chan &
Walmsley, 1997). Because the null hypothesis relating to the Kruskal-Wallis H test only assumes
the same form of the distributions, general assumptions are made about the population distribution
(Chan & Walmsley, 1997). As a result, a random distribution can be assumed.

Although this test does not assume normality in the data, there are still four necessary
assumptions that must be verified to ensure the data can, in fact, be analysed using a Kruskal-
Wallis H test. The first assumption requires the dependent variable under study to be measured on
an ordinal or continuous scale (Chan & Walmsely, 1997). In the context of this study, we can
conclude the first assumption to be satisfied. Specifically, the dependent variable (verdict
certainty) was measured on an ordinal scale but treated as a continuous variable.

The second assumption requires all independent variables to contain two or more
categorical, independent levels or groups (Chan & Walmsely, 1997). Similarly, the current study
satisfies this assumption as both independent variables (gender of the defence attorney and crime
domain) consist of two categorical binary groups. Third, there should be no relationship between
participant scores among each independent group. In other words, the independence of
observations requires different participants across each independent group whereby participant
scores in one group are not influenced by participant scores in another group (Chan & Walmsely,
1997). The current study satisfies this assumption as we maintained a study design whereby each

participant was randomly assigned to only one group.
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The last assumption requires the same form of distribution between each independent
group and the population from which the sample was taken (Chan & Walmsely, 1997).
Specifically, we needed to ensure that the distribution of scores for each level of the independent
variables on the dependent variable maintained the same shape. We were able to test this
assumption by reviewing the previous results from the Kolmogorov-Smirnov and Shapiro-Wilk
tests. Histograms and box plots were generated and broken down by level of each independent
variable, resulting in the creation of four histograms and four box plots (two for each independent
variable). Through visual inspection, we sought to determine whether each distribution was similar
across both levels of the independent variable. The histograms demonstrated similar forms in
distribution. Further, the relationships between the whiskers on the box plots were relatively
similar between the two groups for each independent variable. Appendix O presents these analyses.
We were thus able to conclude that the distributions between the two levels of each independent
variable on the dependent variable of verdict certainty were, in fact, similar and had the same
shape.

Once all four assumptions were tested and validated, we conducted the Kruskal-Wallis H
test to independently examine the main effect of both independent variables on verdict certainty,
respectively. The analysis provides the mean rank for each group and an Omnibus statistic
presented in the form of a chi-square. Significant results would imply a rejection of the null
hypothesis — that is, that the distribution of the dependent variable is significantly different across
the mean ranks of both groups for the independent variable. No post hoc tests were necessary as
we only have two levels for each independent variable. Non-significant results would require us
to retain the null hypothesis — that is, that the distribution of the dependent variable is the same

across the mean ranks of both groups for the independent variable.



76

In order to test the interaction between the gender of the defence attorney and crime
domain, we utilized the Scheirer-Ray-Hare test. This test is a two-way nonparametric test on
ranked data and an extension of the Kruskal-Wallis H test (Scheirer, Ray, & Hare, 1976). This
analysis was not available in SPSS, version 24. As a result, we used RStudio, version 1.1.453 to
run the analysis. We were not required to test any assumptions as the Scheirer-Ray-Hare test
maintains the same assumptions that were previously validated for the Kruskal-Wallis H test. The
analysis involves ranking the data for all of the variables, executing a two-way ANOVA, and
testing the ratio H (equivalent to SumSquare/MeanSquareioal) reported in the form of a chi-square
(Scheirer, Ray, & Hare, 1976). A statistically significant p value (e.g., p < .05) would imply a
significant difference in rank scores among the dependent variable and the interaction predictor.

3.5.3 Hierarchical multivariable linear regression analysis. The multivariable technique
used to test the final dependent variable (perceived credibility of the defence attorney) was
hierarchical multivariable linear regression. This method of analysis allows us to examine how the
predictor variables contribute to changes in the dependent variable of the perceived credibility of
the defence attorney. Linear regression models describe the relationship between a continuous
dependent variable and only one predictor variable. A multivariable linear regression allows for
the analysis of the simultaneous effects of multiple predictor variables (continuous or categorical)
on a continuous dependent variable (Hidalgo & Goodman, 2013). The model assumes that the
dependent variable is a linear function of the predictor variable. It computes a regression
coefficient for each predictor variable which describes the overall relationship between the
predictor variables and the dependent variable (Schneider, Hommel, & Blettner, 2010).
Additionally, by conducting a multivariable linear regression, it is possible to determine the overall

variance in the dependent variable explained by the model and how much of this variance can be
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accounted for by each individual predictor variable (Schneider, Hommel, & Blettner, 2010).
Equally important, we chose a hierarchical multivariable linear regression because it also permits
the testing of the interaction between the predictor variables. To this end, we ensured that the
individual predictor variables were the first variables added to the regression model.

Prior to executing this statistical technique, a number of relevant assumptions needed to be
tested in order to ensure the validity of the results (Williams, Grajales, & Kurkiewicz, 2013). The
first assumption requires the independence of errors. Any violation of this assumption increases
the risk of a Type 1 error because errors that are not independent can lead to biased estimates of
significance (Williams, Grajales, & Kurkiewicz, 2013). We tested this assumption by plotting the
standardized residuals against the standardized predicted values along a scatterplot chart for the
dependent variable across both predictor variables. Two scatterplot charts were generated and
demonstrated no major concerns with regard to the independence of errors. Appendix P presents
these analyses. Specifically, both scatterplots maintained a rectangular shape and all scores fell
between the appropriate ranges of +3 and -3 on the standardized residual and -2 and +2 along the
predicted values.

In order to further interpret these results, we also analyzed the Durbin-Watson statistic
(Nerlove & Wallis, 1966). This statistic is designed to test for the possible correlation in the
residuals from one observation to the next (Nerlove & Wallis, 1966). The statistic ranges from 0
to 4, with a value of 2 indicating that the residuals are not correlated. A Durbin-Watson statistic
that moves closer to 4 indicates an increasingly strong negative correlation, while a statistic
moving closer to 0 demonstrates an increasingly strong positive correlation between the residuals

(Nerlove & Wallis, 1966). The Durbin-Watson statistic for the dependent variable was close to 2,



78

demonstrating no correlation among the residuals. As a result, we can conclude that the residuals
are, in fact, independent.

The second assumption is that a linear relationship exists between the continuous
dependent variable and each of the predictor variables. That is, the dependent variable is assumed
to be a linear function of the independent variables (Williams, Grajales, & Kurkiewicz, 2013). In
order to test this assumption, we conducted a multivariable linear regression and interpreted the
normal probability plots of the regression standardized residuals for the dependent variable. For
perceived credibility of the defence attorney, the observation scores formed a nearly linear pattern.
Additionally, the scores on the scatterplot were well within the range of +3 and -3 on the
standardized residuals (minimum standard residual of -2.03 and maximum standard residual of
+2.61) and within the range of -1.5 and +1.5 on the predicted values. Appendix Q presents these
analyses. As a result, we can conclude that a linear relationship does, in fact, exist between the
independent variables and the dependent variable of the perceived credibility of the defence
attorney.

The third assumption requires homoscedasticity across all levels of the predictor variables.
Homoscedasticity assumes that the actual set of data will have similar to equal levels of variance
consistently spread out across the values of the predictor variables (Williams, Grajales, &
Kurkiewicz, 2013). We tested the homoscedasticity of the perceived credibility of the defence
attorney when predicted by both predictor variables (the gender of the defence attorney and crime
domain) by plotting the relationship between the dependent variable and the standardized residuals
(Williams, Grajales, & Kurkiewicz, 2013). Appendix R presents these analyses. We conducted a
multivariable linear regression in order to interpret the scatterplot and determine the presence of

homoscedasticity. We can confirm the homogeneity of variance for the dependent variable given
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that the distances from the residuals to the linear fit line remained consistent as we moved across
all levels of the independent variables.

The fourth assumption requires the absence of multicollinearity (Williams, Grajales, &
Kurkiewicz, 2013). Multicollinearity occurs when two or more predictor variables are considered
highly correlated (Park, 2013). Multicollinearity among independent variables is considered
problematic as it may lead to large standard errors for the estimated beta coefficients. For
dichotomous independent variables, multicollinearity is tested using the tetrachoric correlation
coefficient - an extension of the polychoric correlation. However, SPSS does not have a statistical
procedure that produces tetrachoric correlations. As such, we performed the analysis of
multicollinearity using the phi coefficient (D) to test for correlation among categorical independent
variables (on the use of this alternative strategy, see, for example, Ekstrom, 2011 or Muir et al.,
2010). Independent variables are deemed to be highly correlated if @ >+ 0.30. Additionally, linear
regressions are executed in order to retrieve collinearity diagnostics among independent variables.
Tolerance values should not recede below 0.20, as values closer to 1 indicate little
multicollinearity. Variance inflation factors (VIFs) should not exceed 4.00, as values higher than
4.00 indicate that the variables are highly correlated (Park, 2015; Vuuren, Jong, & Seydel, 2007).
We tested this assumption by performing a cross tabulation among the independent variables. For
every pair of variables, we analyzed multicollinearity using the @ presented in the cross tabulation.
Appendix S presents the values for these analyses. The results indicated that no independent
variables were highly correlated, as ® was < £0.30 for each pair of variables, respectively.
Additionally, we conducted a linear regression and noted the collinearity diagnostic among each
independent variable. The tolerances for both independent variables were well above 0.20, with

each VIF not exceeding 1.5.
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The fifth assumption requires the absence of significant outliers in the data (Williams,
Grajales, & Kurkiewicz, 2013). This assumption was tested through the interpretation of Cook’s
distance where a distance of greater than 1 would imply the existence of an outlier. The dependent
variable (perceived credibility of the defence attorney) generated a Cook’s distance of 0.09. As a
result, the fifth assumption was validated and satisfied, confirming that no outliers were present.

Finally, this statistical test assumes that the dependent variable is normally distributed.
Specifically, the model requires the errors (e.g. the difference between participants’ observed
values and the values predicted by the regression model) to be normally distributed for any
combination of values across the predictor variables (Williams, Grajales, & Kurkiewicz, 2013). In
order to test the assumption of normality, we conducted a normality test. Specifically, we
interpreted both the Kolmogorov-Smirnov and the Shapiro-Wilk statistics and their significance.
It was determined that the data scores for the dependent variable, across the independent variables,
were visually normally distributed according to the displayed histograms. Additionally, results
from the normality test produced non-significant statistics for both the Kolmogorov-Smirnov and
Shapiro-Wilk tests. These results suggest that the dependent variable is normally distributed, and
is normally distributed for each independent variable, at each level.

Once the aforementioned assumptions were validated, we performed a hierarchical
multivariable linear regression in order to predict the perceived credibility of the defence attorney
based on the gender of the defence attorney and crime domain as well as the interaction between
these two variables. The regression consisted of three steps. With each new step, a new predictor
was added to the regression. In order to examine the effects of the predictor variables, each step
provided a model summary, an ANOV A summary output and a regression coefficient table, which

were all interpreted in our analysis (Cronk, 2017).
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The model and the ANOVA summary output describe the variance and significance of the
regression equation of the independent variables when predicting the dependent variable (Cronk,
2017). Specifically, the model summary provides the proportion of variance in the dependent
variable that can be explained by the predictor variables at each step. It describes how well the
model actually fits the data (Cronk, 2017). This proportion was interpreted via R* (coefficient of
determination) and reported as a percentage. In order to compare models and their predictive
capacity, we also reported the R’ change (4R?) which identified the proportion of change in
variance solely on the basis of the predictor variables and was associated with an F' change value
and p-value. The ANOVA summary output describes the overall statistical significance of the
linear regression model - R? - by reporting the related F value. Throughout each step, we
interpreted and reported the R* and 4R’ values as well as their overall significance using the F
value, the df for the regression and residuals, and the p-value. A generated p-value of <.05 would
imply that the linear regression model significantly predicts the outcome of the dependent variable.

After interpreting the overall fit of the model, we sought to examine the degree to which
the individual independent variables within the model contributed to predicting the dependent
variable. In doing so, we reported the unstandardized regression coefficients (B), the standardized
Beta coefficients (f), the standard error and the significance ascribed to each predictor. The
unstandardized regression coefficient represents the expected change in the dependent variable
when the predictor variable is increased by a unit of 1, while keeping all other predictor variables
constant. The standardized Beta coefficient indicates the change relative to standard deviations,
such that for every 1 standard deviation increase in the predictor variable, frepresents the expected
value of change in the standard deviation in the dependent variable. In cases in which a significant

association was present, Cohen’s f* (/) was reported in order to provide the effect size of the mean
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differences. Values < 0.15 demonstrated a small effect; values < 0.35 demonstrated a moderate

effect and values > 0.35 demonstrated a large effect (Selya et al., 2012).
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Chapter 4 - Results and Analysis

4.1 Participant Demographics

The sample consisted of 80 participants drawn from a jury-eligible student and community
sample from Ottawa, Ontario.>! Of those participants, 61 were female (76.3%) and 19 were male
(23.7%). As demonstrated in Table 4.1, most participants (n = 46, 57.5%) were between the ages
of 18 and 30, while 17.5% (n = 14) were 31-40, 11.2% (n = 9) were 41-50, 12.5% (n = 10) were
51-60, and one participant (1.3%) was in the age category of 61 or older. Additionally, the majority
of the sample described themselves as White (n = 69, 87.3%), while the remaining participants
identified themselves as Chinese (n = 3, 3.8%)), Filipino (n = 2, 2.5%), Latin American (n = 1,
1.3%), Arab (n=1, 1.3%), Black (n =1, 1.3%) or other (n = 2, 2.5%).

Table 4.1

Participant Characteristics

Characteristics Description n %
Female 61 76.3
Gender
Male 19 23.7
18-30 46 57.5
31-40 14 17.5
Age 41-50 9 11.2
51-60 10 12.5
61 or older 1 1.3
White 69 87.3
Chinese 3 3.8
Ethnicity Filipino 2 2.5
Latin American 1 1.3
Arab 1 1.3

31 As we did not question participants regarding their employment/student status, it is not possible to verify the
number of students (versus the number of community members) who were retained in the sample.
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Black 1 1.3
Other 2 2.5

Importantly, although the sample was predominantly female, other characteristics (age and
ethnicity) were comparable to both the 2010 student demographic report presented by Statistics
Canada and the 2016 Census of the Ottawa community demographic profile. For instance,
Canada’s 2006 student population was estimated at 1.6 million whereby 75% (1.2 million) of
students were between 17 and 27 years of age (Statistics Canada, 2010). While the current sample
showed slightly more variability in terms of age, the overrepresentation of participants between
the ages 18 and 30 is likely a reflection of the targeted sampling of the student population. And, in
fact, Ottawa’s community population aged 20 or older was estimated at 721,375 in 2016, with only
18.4% (132,340) between the ages 20 and 29 while almost half of the community population was
identified as 50 or older (47%, 339,105) (Statistics Canada, 2016). Similarly, the current sample
was relatively representative of the Ottawa student and community populations in terms of ethnic
and racial composition. Specifically, 74.2% of the Ottawa population identify themselves as
White, while 4.0% identify themselves as Chinese, 1.2% identified as Filipino, 1.2% as Latin
American, 3.7% as Arab, 5.7% as Black, and 0.2% as other (City of Ottawa, 2011). In brief, at
least with respect to the few demographic variables collected, the study sample generally appears
representative of the wider population of interest.

4.1.1 Need for Cognition results. To further expand the description of the sample, all
participants were asked to complete the NFC scale. As this measure describes the participant’s
tendency to engage and enjoy effortful cognitive endeavours, it is arguably an important
characteristic impacting the decision-making process of our study subjects. Specifically, high NFC
participants are more likely to focus on central cues (argument quality) and use cognitive effort

when evaluating complex information, including video and audiotaped events, advertisements,
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pictures, vignettes and evidence presented in the courtroom (Leippe, Eisenstadt, Rauch, & Seib,
2004). In contrast, participants who score low in NFC have a tendency to process information
schematically by focusing on extralegal cues and relying on stereotypes to form their judgments
of guilt as opposed to carefully assessing the crime details (Petty et al., 2009). Said differently, the
latter group would likely be more vulnerable to issues surrounding gender.

As illustrated in Table 4.2, there was a comparable split among those who were categorized
as high and low in their NFC. Of the 43 (53.8%) mock jurors categorized as high in their NFC, 33
(76.7%) of them were identified as female and 10 (23.3%) were identified as male. Of the 37
(46.2%) mock jurors categorized as low in their NFC, 28 (75.7%) were identified as female while
9 were identified as being male (24.3%). These findings would suggest that 46.2% of the mock
jurors in our study sample were not particularly eager to process the information presented during
the study while 53.8% carefully examined the information presented to them.*? Said differently,
while the percentages of female and male participants - in each high/low category - were relatively
equal, close to half of the male and female mock jurors might be more at risk of gender
stereotypes/schemas and, as such, more susceptible to gender as an extralegal factor (ultimately

affecting this sample’s decision-making process (at least as captured by NFC)).

32 Obviously mock jurors’ NFC would have been a valuable control variable in our analysis. Unfortunately, it was not
possible, given our small sample size. Broadly, controlling for this variable would have resulted in reduced degrees
of freedom for the majority of our statistical analyses and, hence, a decrease in our study’s statistical power. More
problematically, it would translate into a number of empty (e.g., with 0 cases) cells. Having said this, while our results
revealed that participants’ NFC scores had no impact on any of the three dependent variables, future research may
benefit from exploring the effects of NFC on juror decision-making, given that 46% of mock jurors were low in NFC.
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Table 4.2

Cross Tabulation of NFC Results by the Gender of the Mock Juror

Need for Cognition

Low High Total

n % M SD n % M SD n %
Total 37 462 4.04 0.80 43 538 5.65 0.50 80 100.0
Female Mock Juror 28 459 399 0.86 33 541 550 0.33 61 763
Male Mock Juror 9 474 4.17 0.62 10 52.6 6.16 0.62 19 237

4.1.2 Bem Sex-Role Inventory results. As yet another relevant description of our study
sample, participants were further asked to complete Bem’s Sex-Role Inventory in order to
understand the participant’s gender type (feminine, masculine, androgynous, or undifferentiated).
As described by Bem (1981), participants who identify as feminine or masculine are more likely
to organize their reality and regulate their behaviour and information processing according to
gender, while participants identified as androgynous or undifferentiated are less likely to do so.
This characteristic is arguably another important characteristic impacting the decision-making
process of our study subjects.

As illustrated in Table 4.3, of the 80 mock jurors in the sample, 24 (30.0%) were identified
as Feminine, while 21 (26.3%) were identified as Masculine. Similarly, 20 mock jurors (25.0%)
were classified as Androgynous, while 15 (18.7%) were identified as Undifferentiated. In other
words, 56.3% of the mock jurors in our study were identified as sex-typed. Interestingly, a

subject’s gender type did not necessarily correspond to his/her biological gender. Indeed, although
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the majority of the sample consisted of females (76.3%, n = 61), 70% (n = 56) of this sub-sample
identified themselves as masculine, androgynous or undifferentiated.??

Furthermore, the Feminine scale generated a mean score of 4.66. Specifically, female mock
jurors yielded a mean score of 4.73 (SD = 0.61), while male mock jurors yielded a mean score of
4.43 (SD = 0.61). Notably, considering the median score for the Feminine scale was 4.70,
respectively, mock jurors who identified themselves as feminine and androgynous were more
likely to uphold feminine self-concepts whereas those mock jurors who identified themselves as
masculine and undifferentiated were less likely to do so.

These findings are consistent with Bem’s (1974) definitions. Specifically, participants
identified as androgynous generally maintain both masculine and feminine self-concepts.
Similarly, those participants identified as undifferentiated are less likely to maintain either
masculine or feminine self-concepts. Arguably more importantly though, over half of the male and
female mock jurors in this sample may be more likely to organize their reality and regulate their
behaviour and information processing according to gender. In other words, they may be more
susceptible to gender as an extralegal factor (ultimately affecting this sample’s decision-making

process (at least as captured by the BSRI)).**

33 As validation of the use of the BSRI with this study sample, it is notable that the mean scores among males and
females were comparable, as depicted in Table 4.3. The Masculine scale generated a mean score of 4.75. Specifically,
female mock jurors yielded a mean score of 4.68 (SD = 0.69), while male mock jurors yielded a mean score of 4.98
(SD = 0.85). Interestingly, considering the median score for the Masculine scale was 4.80, respectively, mock jurors
who identified themselves as masculine and androgynous were more likely to uphold masculine self-concepts,
whereas those mock jurors who identified themselves as feminine and undifferentiated were less likely to do so.

3 Within this context, this variable would have constituted a valuable control variable in the current study.
Unfortunately — again — it was not possible given our small sample size. Broadly, controlling for this variable would
have resulted in reduced degrees of freedom for the majority of our statistical analyses and, hence, a decrease in our
study’s statistical power. More problematically, it would translate into a number of empty (e.g., with 0 cases) cells.
Having said this, while our results revealed that participants’ BSRI scores had no influence on any of the three
dependent variables, future research may benefit from exploring the effects of BSRI scores on juror decision-making,
given that mock jurors were relatively split according to gender type.
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BSRI Mean Scores by Gender Type and Gender of the Mock Juror
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Gender Type
Total Female Male Feminine Masculine Androgynous Undifferentiated
Sample size (n) 80 61 19 24 21 20 15
(%) 76.3 23.7 30.0 26.3 25.0 18.7
Female (n) 20 14 16 11
(%) 83.3 66.7 80.0 73.3
Male (n) 4 7 4 4
(%) 16.7 333 20.0 26.7
Masculine Scale
Mean Masculine score 4.75 4.68 4.98 4.12 5.47 5.14 4.26
Female 4.14 5.31 5.12 4.23
Male 4.00 5.77 5.23 4.35
SD 0.73 0.69 0.85 0.57 0.47 0.27 0.41
Female 0.54 0.48 0.21 0.47
Male 0.78 0.28 0.47 0.19
Feminine Scale
Mean Feminine score 466 473 443 5.12 4.05 5.12 4.17
Female 5.14 4.07 5.14 4.23
Male 5.00 4.00 5.01 4.01
SD 0.63 0.61 0.61 0.30 0.41 0.41 0.31
Female 0.31 0.38 0.44 0.33
Male 0.28 0.48 0.31 0.21

4.2 Verdict Decision

The current research was interested in the relationship between defence attorney gender,

crime domain and verdict decision. Specifically, the first hypothesis explores a potential

interaction between these three variables. Precisely, it is hypothesized that mock jurors would be

more likely to hand down a not guilty verdict when the female defence attorney represented a

defendant accused of sexual assault, while more likely to render a guilty verdict when she

represented a defendant accused of aggravated assault. As part of this examination, the current
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research conducted three separate analyses which explored not only the interaction itself but also
possible main effects (as valuable context).

To this end, the first analysis examined the main effect of defence attorney gender on
verdict decision. This effect was explored in part because previous research has identified a
significant relationship between these two variables whereby jurors are more likely to render
verdicts in favour of a male defence attorney compared to a female defence attorney (Hahn &
Clayton, 1996; Hodgson & Pryor, 1984; McGuire & Bermant, 1977; Nelson, 2004; Podgor &
Pertnoy, 1991; Warshawsky, 1994). In order to determine whether verdict decisions were
independent of defence attorney gender in the current study, a chi-square test of independence was
conducted (Table 4.4). The statistical analysis confirmed a significant association between verdict
decision and defence attorney gender (p = .03, two-sided Fisher’s exact test, J'=.25). Specifically,
female defence attorneys were more likely than male defence attorneys to retain a verdict of not
guilty (81.0 % versus 57.9%, respectively) while male defence attorneys were more likely than
female defence attorneys to receive a verdict of guilty for their client (42.1% versus 19.0%,
respectively). Indeed, it seems that female defence attorneys are more effective than male
attorneys. By extension, defence attorney gender may well have an extralegal influence on a juror’s
verdict. This finding supports previous studies, suggesting that the gender of the defence attorney
continues to influence a juror’s verdict. Notably though, while this result may suggest the
continuing existence of gender stereotypes, it is not in the direction that has been predicted in prior
research (Hahn & Clayton, 1996; Hodgson & Pryor, 1984; McGuire & Bermant, 1977; Nelson,

2004; Podgor & Pertnoy, 1991; Warshawsky, 1994). In fact, it is in the opposite direction.*”

35 See Chapter 5.1 for a discussion regarding plausible explanations for these findings.
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Table 4.4

Cross Tabulation of Verdict Decision Counts and Percentages as a Function of Gender of the
Defence Attorney

Gender of the Defence Attorney

Verdict Female Male Total

Decision n % n % n %
Not Guilty 34 81.0 22 57.9 56 70.0
Guilty 8 19.0 16 42.1 24 30.0
Total 42 100.0 38 100.0 80 100

The second analysis examined the main effect of crime domain on verdict decision. In
contrast with the previous analysis, the chi-square test of independence revealed that verdict
decisions were not associated with crime domain (p = .99, two-sided Fisher’s exact test).
Specifically, the percentage of mock jurors handing down a not guilty verdict for cases of
aggravated assault in comparison to cases of sexual assault was virtually the same. That is, while
71.1% of the aggravated assault cases were given a not guilty verdict, 69.0% of the sexual assault
cases were given the same verdict (see Table 4.5). Similarly, while 31.0% of sexual assault cases
were given a guilty verdict, 28.9% of aggravated assault cases received the same decision. This
finding suggests that the crime domain represented by the defence attorney does not impact a
juror’s verdict. By extension, this variable is unlikely to have an extralegal influence on the verdict

given by jurors.
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Table 4.5

Cross Tabulation of Verdict Decision Counts and Percentages as a Function of Crime Domain

Crime Domain

Verdict Aggravated Assault Sexual Assault Total

Decision n % n % n %
Not Guilty 27 71.1 29 69.0 56 70.0
Guilty 11 28.9 13 31.0 24 30.0
Total 38 100.00 42 100.0 80 100

Although only gender was found to be a significant predictor of verdict decisions (while
crime domain was not), it is possible that what is important is not so much their independent effects
on verdict but rather their interaction with verdict decisions. Indeed, previous literature has focused
on the importance of a gender-domain congruency effect. That is, jurors are more likely to allocate
not guilty verdicts when the defence attorney represents a crime domain that is deemed
stereotypically consistent with his/her gender (Mckimmie, et al., 2004; Szmer, Sarver, & Kaheny,
2010; Villemur & Hyde, 1983). As a result, the final analysis investigated the interaction between
defence attorney gender and crime domain on verdict decision. It was presumed that verdict
decisions are simultaneously influenced by defence attorney gender and crime domain. More
precisely, it was hypothesized that mock jurors would be more inclined to render a verdict in favour
of the defence attorney when he/she is representing a crime domain congruent with his/her gender.

In order to test this interaction, the original relationship between gender and verdict
decision was examined separately across each type of crime domain.>® An interaction effect would

be supported in the case that jurors were found to be significantly more likely to render a not guilty

36 Although it might arguably have been more elegant to include the interaction term as a control variable in a logistic
regression model, the small sample size of this study precluded such an analysis. See Allen (2017) and Field (2009)
for the importance of large sample sizes with logistic regressions.
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verdict when the defence attorney was representing a crime domain stereotypically congruent with
his/her gender (e.g., a male defence attorney representing an aggravated assault case versus a
female defence attorney representing a sexual assault case). That is, male defence attorneys would
be found to be (significantly) more likely than female defence attorneys to be handed down a
verdict of not guilty when defending an aggravated assault case while female defence attorneys
would be more likely than male defence attorneys to be given a not guilty verdict in a sexual assault
case.

Looking exclusively at aggravated assault cases, the statistical analysis (Table 4.6) revealed
that there was no association between the gender of the defence attorney and verdict decision (p =
.29, two-sided Fisher’s exact test). While the female defence attorney was slightly more likely than
the male defence attorney to retain a not guilty verdict while representing an aggravated assault
case (80.0% versus 61.1%, respectively), the relationship was not statistically significant.

Similar results were found when examining only sexual assault cases (Table 4.6).
Specifically, the statistical analysis found no association between gender of the defence attorney
and verdict decision (p = .09, two-sided Fisher’s exact test) while controlling for crime domain.
While the female defence attorney was slightly more likely than the male defence attorney to retain
a not guilty verdict when representing a sexual assault case (81.8% versus 55.0%, respectively),
this relationship was not statistically significant. In brief, although defence attorney gender
presented as a main effect whereby female defence attorneys appeared to be more effective than
male defence attorneys in receiving a not guilty verdict, similar gender stereotypes were not
maintained when examining the interaction between defence attorney gender and crime domain.
Contrary to previous findings suggesting the existence of a gender-domain congruency effect,

there was no evidence in this study to support this interaction as juror verdicts were not
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significantly influenced by the simultaneous exposure to both defence attorney gender and the
crime domain that he/she represents. In other words, this interaction is not likely to have an
extralegal impact on the verdict given by jurors.

Table 4.6

Cross Tabulation of Verdict Decision Counts and Percentages as a Function of Gender of the
Defence Attorney x Crime Domain

Crime Domain

Aggravated Assault Sexual Assault
Female Defence Male Defence Female Defence Male Defence
Verdict Attorney Attorney Attorney Attorney
Decision . % . % " % " %
Not Guilty 16 80.0 11 61.1 18 81.8 11 55.0
Guilty 4 20.0 7 38.9 4 18.2 9 45.0
Total 20 100.0 18 100.0 22 100.0 20 100.0

4.3 Verdict Certainty

The current research was also interested in the relationship between defence attorney
gender, crime domain and verdict certainty. Specifically, the second hypothesis explores a
potential interaction between these three variables. Precisely, it is hypothesized that mock jurors
would be more certain in their verdicts when the defendant accused of sexual assault was
represented by a female defence attorney but less certain in their verdicts when a female defence
attorney represented the defendant accused of aggravated assault. The justification for this
hypothesis parallels that of the first. That is, not only would mock jurors be more likely to render
a verdict in favour of the defence attorney when he/she was representing a crime domain deemed
stereotypically consistent with his/her gender (Mckimmie, et al., 2004) but they would be more

certain in that verdict as well. As Diamond (1997) as well as Smith and Wales (2000) remind us,
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the importance of the degree of certainty of a juror in his/her verdict decision cannot be minimized.
Indeed, these scholars have found that jurors who exhibit a high degree of confidence in their
initial decisions are more likely to dominate deliberation and influence jurors who are less
confident in their verdicts. As was previously suggested, jurors who are more certain in their initial
decisions are more likely to be polarized to their initial decisions as opposed to jurors who are less
certain. In contrast, jurors who are less certain in their verdicts are more likely to revise their
decisions.

Paralleling the previous examination, the current research conducted three separate
analyses which explored both the interaction between defence attorney gender and crime domain
as well as possible main effects (again, as valuable context). The first analysis investigated the
main effect of defence attorney gender on verdict certainty (Table 4.7). Previous research has
identified a significant relationship between attorney gender and juror verdicts whereby jurors are
more likely to render verdicts in favour of male versus female defence attorneys (Hahn & Clayton,
1996; Hodgson & Pryor, 1984; McGuire & Bermant, 1977; Nelson, 2004; Podgor & Pertnoy,
1991; Warshawsky, 1994). By extension, jurors may also be more certain in that (gender-
stereotyped) verdict.

A Kruskal-Wallis H test was conducted in order to determine whether or not the gender of
the defence attorney had any independent effect on verdict certainty. The test was conducted for
each response category of the independent variable separately; results for these analyses are
summarized in Table 4.7. The smaller the mean rank, the more certain mock jurors were that the
defendant was not guilty (minimum value of 5). By extension, the larger the mean rank, the more

certain mock jurors were that the defendant was guilty (maximum value of 79).
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While gender was found to be a significant main effect when predicting verdict decision,
results from this statistical analysis (examining verdict certainty) revealed no statistically
significant differences between female defence attorneys and male defence attorneys (X2 (1, N =
80) = 1.50, p = .22), with a mean rank of 37.49 for females and 43.83 for males. Although jurors
were slightly more certain that the defendant was not guilty when represented by a female defence
attorney but (again, only marginally) more certain that the defendant was guilty when represented
by a male defence attorney, there was no significant relationship between defence attorney gender
and verdict certainty. At least in this study, mock jurors are not seemingly more or less certain in
their verdicts when the defendant is represented by a male or female defence attorney. That is,
while some jurors exhibit a high degree of certainty in their initial decisions, the current research
did not find a main effect of defence attorney gender on verdict certainty. By extension, defence
attorney gender should have no extralegal influence on discussions during deliberation.

The second analysis examined the main effect of crime domain on verdict certainty (Table
4.7). Findings from the Kruskal-Wallis H test demonstrated that the results of verdict certainty
were not significantly different across the two crime domains (X? (1, N =80) = 0.19, p = .66), with
a mean rank verdict certainty score of 41.60 for sexual assault and 39.29 for aggravated assault.
Although jurors were slightly more certain that the defendant was not guilty in an aggravated
assault case but marginally more certain that the defendant was guilty in a sexual assault case,
there appeared to be no significant relationship between crime domain and verdict certainty. At
least in this study, mock jurors appear not to be more or less certain in their verdicts when the
defence attorney represents an aggravated assault or sexual assault case. While it is true that some

jurors exhibit a high degree of certainty in their initial decisions, the current research has found no
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main effect of crime domain on verdict certainty. Similar to defence attorney gender, crime domain
should have no extralegal influence on discussions held during deliberation.

Table 4.7

Kruskal-Wallis H Test Providing Mean Rank by Gender of the Defence Attorney and Crime
Domain on Verdict Certainty

n Mrank p
Gender of the Defence Attorney
Female 42 37.49 22
Male 38 43.83 22
Crime Domain
Sexual Assault 42 41.60 .66
Aggravated Assault 38 39.29 .66

Arguably though, while neither defence attorney gender nor crime domain were found to
be significant predictors of verdict certainty, it is possible that what is important is not so much
their independent effects but rather their interaction with verdict certainty. Within this context, the
final analysis investigated the interaction between defence attorney gender and crime domain on
verdict certainty. It was hypothesized that verdict certainty is simultaneously influenced by both
of these independent variables.

Indeed, previous literature postulates the existence of a gender-domain congruency effect
whereby jurors are more likely to render verdicts in favour of the defence attorney when he/she
represents a crime domain stereotypically congruent with his/her gender. By extension, mock
jurors may also be more certain in that verdict, compared to when the defence attorney represents
a crime domain considered not stereotypically consistent with his/her gender.

To further explore this possibility, the current research conducted the Scheirer-Ray-Hare
test (Table 4.8). That is, the original relationship between defence attorney gender and verdict
certainty was examined separately across each type of crime domain. An interaction effect would

be supported in the case that jurors were found to be significantly more certain in their verdict
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when the defence attorney was representing a crime domain stereotypically congruent with his/her
gender (e.g., a male defence attorney representing an aggravated assault case versus a female
defence attorney representing a sexual assault case). That is, male defence attorneys would be
found to be (significantly) more likely than female defence attorneys to generate more certainty in
the jurors’ verdicts when defending an aggravated assault case while female defence attorneys
would be more likely than male defence attorneys to generate more certainty in the jurors’ verdicts
in a sexual assault case.

Results from the final analysis revealed no significant difference in verdict certainty when
testing the interaction between crime domain and gender of the defence attorney (X?(1, N=80) =
0.09, p=.76) (Table 4.8). It would seem that mock jurors are not more or less certain in their
verdicts when the defence attorney represents a crime domain stereotypically congruent with
his/her gender. While some jurors exhibit a high degree of certainty in their initial decisions, the
current research has found no interaction between defence attorney gender and crime domain on
verdict certainty. As a result, the simultaneous exposure to defence attorney gender and crime

domain does not appear to have an extralegal influence on discussions held during deliberation.
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Table 4.8

Scheirer-Ray-Hare Test Providing Verdict Certainty by Interaction between the Gender of the
Defence Attorney and Crime Domain

df SS X2

Gender of the Defence Attorney x Crime Domain 1 51 0.09

4.4 Perceived Credibility of the Defence Attorney

The current research was also interested in the relationship between defence attorney
gender, crime domain and perceived credibility of the defence attorney. Specifically, the third and
final hypothesis explores a potential interaction between these three factors. It was hypothesized
that mock jurors would perceive a female defence attorney representing an aggravated assault case
as less credible than a male defence attorney, but would perceive her as more credible than a male
when representing a sexual assault case. To test this prediction, the current research used a three
step hierarchical multivariable linear regression in order to conduct three separate analyses.

The first analysis assessed the main effect of defence attorney gender on jurors’ perceived
credibility of the defence attorney. This exploration is predicated on prior research which has
demonstrated a significant relationship between these two factors such that male defence attorneys
are generally perceived by jurors as more credible than female defence attorneys (Martin & Jurik,
2007; Nelson, 2004; Rhode, 2001; Sumoski, 2001; Wald, 2010; Warshawsky, 1994). It has been
argued that male attorneys are often taken more seriously as they are perceived by jurors as more
rational, self-sufficient, prepared and educated on legal subjects (Nelson, 2004). By extension,
this disparity in perception negatively influences a female attorney’s ability to achieve fairness in
trials (Lee, 2015).

Interestingly, findings from the current study did not find support for such an effect (Table

4.9). Specifically, it was found that the regression model did not significantly predict the perceived
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credibility of the defence attorney compared to the null model without any predictors (R* = F (1,
78) = 1.40, p = .24). In fact, the gender of the defence attorney only accounted for 1.8% of the
variation in the perceived credibility of the defence attorney. After a more extensive examination
of the regression coefficients, it was determined that defence attorney gender, alone, was not a
significant predictor of the dependent variable (f = 0.13, B = 0.25, p = .22). Although jurors’
perceived credibility of the defence attorney increased by 0.25 when they were presented with a
male defence attorney, there appeared to be no significant relationship between defence attorney
gender and perceived credibility. This finding suggests that the gender of the defence attorney has
no influence on jurors’ perceptions of the attorneys’ credibility. Contrary to previous findings
(Martin & Jurik, 2007; Nelson, 2004; Rhode, 2001; Sumoski, 2001; Wald, 2010; Warshawsky,
1994), jurors’ perceptions of the attorney’s credibility do not appear to be gendered whereby male
defence attorneys are more likely than female defence attorneys to be awarded the presumption of
credibility. Said differently, attorney gender is unlikely to have an extralegal impact on jurors’

perceived credibility of the defence attorney.



Table 4.9

Hierarchical Multivariable Linear Regression with Crime Domain, Gender of the Defence
Attorney and the Two-Way Interaction between Crime Domain and Gender of the Defence
Attorney on Juror Perception of Defence Attorney Credibility

100

Model 1 Model 2 Model 3

Predictor B f S.E AR*> B f SE AR> B B SE
Defence Attorney Gender 0.25 0.13 0.21 0.25 0.13 0.20 052 028 029
(male coded as 1)
Crime Domain (sexual 693 .. 029 020 029 015 028

053*
assault coded as 1)
Crime Domain x Defence
Attorney Gender 1.63 051 024 040
Note. *p < .05

The second step in the regression analysis examined the main effect of crime domain on
the jurors’ perceived credibility of the defence attorney, while controlling for the impact of defence
attorney gender (Table 4.9). Notably, introducing this second predictor variable (e.g., crime
domain) to the regression model significantly increased the explained variability of the perceived
credibility of the defence attorney by 8.1% (AR*=F (1,77) = 6.93, p=.01). That is, crime domain
appeared to have its own independent effect on the dependent variable. In fact, the overall variance
explained by the regression model significantly increased from 1.8% to 9.9% (R*= F (2, 77) =
4.22, p = .02). That is, this regression model (including both predictor variables) significantly
predicted the perceived credibility of the defence attorney. Further, a more extensive examination
of the regression coefficients determined that crime domain, alone, was, in fact, a significant
predictor of the dependent variable (8 = -0.29, B =-0.53, p = .01, /* = 0.09). That is, the perceived
credibility of the defence attorney decreased by 0.53 when the defence attorney was representing
a defendant accused of sexual assault in comparison to aggravated assault. As a result, the current

finding suggests that crime domain influences a juror’s perception of the attorney’s credibility.
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Indeed, defence attorneys appear to lose credibility when representing a sexual assault case (in
contrast to an aggravated assault case). While previous research does not specifically explore the
main effect of crime domain on jurors’ perceived credibility of the defence attorney, this finding
highlights new avenues for future research. Indeed, crime domain may have an extralegal influence
on juror perception of the credibility of the defence attorney.

While only crime domain was found to be a significant predictor of jurors’ perceived
credibility of the defence attorney (while defence attorney gender was not), it is possible that what
is important is not so much their independent effects but rather their interaction with the dependent
variable. This supposition is predicated on prior research which has found that although male
defence attorneys are perceived as more credible, this finding may only be true in male-oriented
crime domains such as robbery, physical assault and white collar crime. Consistent with the
gender-domain congruency effect, a small body of literature suggests that female defence attorneys
are more credible in domains that are considered a woman'’s field of expertise, including domains
associated with sex discrimination and harassment, crimes against women (e.g., rape or sexual
assault), and custody and domestic relations (Cott, 1995; Dolan, 1998; Robinson & Jay, 2011;
Sumoski, 2001; Szmer, Sarver, & Kaheny, 2010). In order to test whether or not an interaction
exists between defence attorney gender and crime domain on perceived credibility of the defence
attorney, the original relationship between defence attorney gender and jurors’ perceived
credibility of the defence attorney was examined across each type of crime domain (Table 4.9).
An interaction would support the notion that jurors are significantly more likely to find a defence
attorney more credible when representing a crime domain stereotypically congruent with his/her

gender than one that is not.
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Notably, the introduction of a two-way interaction between the gender of the defence
attorney and the crime domain that he/she represents did not independently, nor significantly, add
to the proportion of variation explained (AR? = F (1, 76) = 1.63, p = .21). However, the overall
explained variance of the regression model significantly increased from 9.9% to 11.8% (R*>=F (3,
76) = 3.38, p = .02). That is, this regression model (including all three predictors) significantly
predicted the perceived credibility of the defence attorney. However, while the overall model
significantly increased in predictive capacity, results revealed no significant predictive influence
of the interaction term between the gender of the defence attorney and crime domain on perceived
credibility of the defence attorney (S =-0.24, B =-0.51, p = .21). Additionally, crime domain was
no longer a significant predictor of the dependent variable (f = -0.15, B =-0.29, p = .30). These
findings suggest that the simultaneous exposure to both the gender of the defence attorney and
crime domain has no independent influence on a juror’s perception of the attorney’s credibility.
And, contrary to previous findings, neither male nor female defence attorneys were perceived as
more credible (that is, sustaining a greater degree of substantive expertise) when representing a
crime domain deemed stereotypically congruent with their gender. In other words, jurors were not
more or less likely to use gender stereotypes and schemas when assessing the credibility of the
defence attorney. By extension, the simultaneous exposure to defence attorney gender and crime
domain does not appear to have an extralegal impact on jurors’ perceptions of defence attorney

credibility.
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Chapter 5 — Discussion

5.1 General Discussion

Research to-date that has examined the impact of defence attorney gender on juror
decision-making has paid little attention to the interaction of this factor with other extralegal
influences. The current study has attempted to fill this gap by extending our understanding of the
effect of defence attorney gender on juror decision-making in two different ways. On the one hand,
three different dependent measures were examined in an attempt to explore a number of important
dimensions of the central construct of juror decision-making. On the other hand, this study not
only investigated the impact of gender of the defence attorney on juror decision-making as a main
effect but incorporated an interactive component. Specifically, this study aimed to provide the
reader with a more complex explanatory model which takes into account the possible interaction
between the gender of the defence attorney and the crime domain of the accused person whom the
attorney represents and its influence on juror decision-making. In brief, it proposed to explore the
question of the extent to which juror verdicts, jurors’ certainty in that verdict and jurors’
perceptions of the defence attorney’s credibility are simultaneously influenced by both factors.

Such an interactive effect would also provide important support for the concept of a gender-
domain congruency effect introduced by Mckimmie et al. (2004). This theoretical construct was
initially developed to explain why both male and female expert witnesses were perceived by mock
jurors as credible but only when the expert witness testified in a crime domain congruent with
his/her gender. However, there appears to be some indirect evidence suggesting that a similar effect
may occur when assessing the interaction between the gender of the defence attorney and the crime
domain that they represent (Robinson & Jay, 2011; Szmer, Sarver, & Kaheny, 2010; Villemur &

Hyde, 1983). Specifically, this small body of literature points to the existence of a gender-domain
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congruency effect whereby female defence attorneys are more effective at retaining not guilty
verdicts in female crime domains (Mckimmie, et al., 2004; Szmer, Sarver, & Kaheny, 2010;
Villemur & Hyde, 1983).

To examine this hypothesis, this study explored not only the main effects of defence
attorney gender and crime domain but also their interaction. These various influences were
examined for each of our three dependent variables. In brief, while several main effects emerged,
no interaction effects were found across any of the dependent variables.

The first significant main effect was discovered when examining the relationship between
defence attorney gender and verdict decision (outcome). Specifically, mock jurors were more
likely to impose guilty verdicts when presented with a male (versus a female) defence attorney. In
other words, mock jurors were less likely to find the defendant guilty when the defence attorney
was female. Interestingly, while this finding suggests the continuing existence of gender
stereotypes, it is not in the direction that has been predicted in prior research (Hahn & Clayton,
1996; Hodgson & Pryor, 1984; McGuire & Bermant, 1977; Nelson, 2004; Podgor & Pertnoy,
1991; Warshawsky, 1994). Indeed, although it was hypothesized that female defence attorneys
would be /ess likely than male defence attorneys to receive a not guilty finding, the opposite effect
was actually found,

There are several plausible explanations for the current finding. First, it has been
demonstrated that gender tends to elicit - from jurors - a set of expectations concerning the defence
attorney. Although expectations held by jurors have traditionally been found to be biased against
female defence attorneys, the current finding may be ascribed to shifting perceptions regarding
women in the legal profession. While the legal culture has created — at least in the past - an assumed

membership where male attorneys are often preferred and respected (Hahn & Clayton, 1996;
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Hodgson & Pryor, 1984; Kay & Gorman, 2008; Martin & Jurik, 2007, Rhode, 2002, 2003), our
findings may suggest that public perceptions regarding attorneys may be becoming more
favourable toward female attorneys. This shift may be a reflection of the growing number of
women entering the legal world, with almost equal numbers of female attorneys as their male
counterparts in Canada (Catalyst, 2017). More broadly, we may be seeing a more general change
in social norms whereby gender stereotypes are perceived as inappropriate or out-dated. Certainly
the increasing calls for equality for women in the workforce as well as other traditionally
marginalized groups (e.g., LGBT) may be bearing fruit in the legal profession.

Alternatively (albeit arguably less progressive), this same finding might be interpreted as
a variant of the ‘talking platypus phenomenon’ (Abramson et al., 1977; Villemur & Hyde, 1983).
This phenomenon refers to the situation in which ~ “it matters little what the platypus says, the
wonder is that it can say anything at all” (Abramson et al., 1977, p. 114). Indeed, prior evidence
has shown when a female defence attorney performs particularly well in an area deemed as male-
oriented, jurors are more likely to perceive her as exceedingly competent - sometimes more than
she actually is - resulting in fewer guilty verdicts (Nelson, 2004; Sumoski, 2002). Male defence
attorneys in a traditionally male-oriented profession may be expected to maintain a certain
performance level and when a female defence attorney meets or surpasses that performance level,
she may generate less guilty verdicts because she is not expected to meet that level of performance
(Nelson, 2004; Sumoski, 2002). And, in fact, jurors may have been so amazed to see a competent
female defence attorney that they over-evaluated her performance.

In contrast, crime domain had no significant influence on verdict decision. Similarly, juror
verdicts were not significantly impacted by the interactive effect between gender and crime

domain. Although previous research suggests the existence of a gender-domain congruency effect
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when a defence attorney represents a crime domain stereotypically congruent with his/her gender,
the current finding demonstrates that such an effect may not be present. One plausible reason which
may have contributed to the lack of evidence for an interactive effect between gender and crime is
that, for this particular dependent variable, the crime domain represented by the defence attorney
was not as salient a factor between defence attorneys as was gender. Where gender differences
appear to lead to differences in how effective defence attorneys are at retaining a not guilty verdict,
the difference in crime domains may not have a similar effect.

Second, the current research was also interested in the relationship between defence
attorney gender and crime domain and its effect on verdict certainty (process). The present findings
revealed that neither defence attorney gender nor crime domain had an independent significant
influence on the degree of certainty mock jurors allocated to their verdicts. While the lack of a
significant main effect of crime domain would be consistent with the same finding found relative
to verdict outcome, the lack of impact of gender on this second dependent variable is potentially
more surprising. One potential explanation for these findings is that mock jurors may have been
more likely to use the gender of the defence attorney as a means of generating an immediate
(perhaps more instinctual) verdict. However, when given the time to determine their certainty in
this verdict, jurors may have referenced or utilized other extralegal factors not discussed in the
current research (e.g., victim characteristics). That is, while gender stereotypes may still be part of
a juror’s decision-making process, they can be re-considered or overridden by more ‘modern’
gender-neutral responses.

Arguably more surprising is the finding of the continuing absence of a significant
interaction between gender of the defence attorney and crime domain when predicting verdict

certainty. Contrary to evidence suggesting the existence of a gender-domain congruency effect
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(Mckimmie, et al., 2004; Robinson & Jay, 2011; Szmer, Sarver, & Kaheny, 2010), it is possible
that mock jurors who were influenced by the interactive effect were the minority, resulting in
insignificant results. That being said, considering “jury deliberation tends to accentuate any pre-
discussion bias” (Mckimmie, et al., 2004, pg. 17), it is equally possible that the interaction effect
would have only been apparent following deliberation through the influence of group polarization
(Diamond, 1997; Smith & Wales, 2000). As the current study was unable to include a deliberation
component per se, the absence of any interaction effect may find at least part of its explanation in
this characteristic. Indeed, Mckimmie and colleagues (2004) found a significantly more
pronounced effect of the gender-domain congruency during deliberation.

Finally, the current research was further interested in the relationship between defence
attorney gender and crime domain and its effect on the juror’s perceived credibility of the defence
attorney. The present findings found that gender of the defence attorney had no independent effect
on the perceived credibility of the defence attorney. Although a variety of scholars have found that
jurors are more likely to apply gender stereotypes and schemas in ways that place female defence
attorneys at a disadvantage (such that jurors are more likely to assume that male attorneys are more
competent and influential compared to female attorneys (Hahn & Clayton, 1996; Hodgson &
Pryor, 1984; May, 2014; Rhode, 2001; Wald, 2010)), the current findings do not support this
assumption.

More broadly, the lack of significant finding of a main effect of gender in predicting two
of our three dependent variables (e.g. the juror’s perceived credibility of the defence attorney as
well as verdict certainty) certainly calls into question the continuing role that gender stereotyping
may play in juror decision-making. While we did, in fact, find that the defence attorney’s gender

significantly impacted a juror’s verdict, the lack of consistency in this variable’s influence across
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all three dependent measures makes it difficult to know how to interpret this later (single) finding.
Further, it is equally relevant that even the one main effect found to be significant was in the
opposite direction than predicted by theories of gender schemas.

In contrast to the findings of verdict decisions (both in terms of outcome and certainty),
crime domain emerged as a significant main effect predicting the perceived credibility of the
defence attorney. Regardless of gender, the defence attorney was perceived as more credible when
representing the defendant accused of aggravated assault than representing the defendant accused
of sexual assault. There are several possible explanations for this finding.

First, it is quite possible that attorneys generally may require additional education on the
crime elements pertaining to sexual assault. As previously mentioned, attorney credibility is
determined by the degree to which jurors consider the attorney to be prepared, competent and
informed on the subject matter of a case (Lafferty, 2005). As a result, the attorney’s perceived lack
of credibility in this particular crime domain may, in part, stem from jurors’ belief (or lack therefor)
in the attorney’s professional abilities (Lafferty, 2005; Nelson, 2004). Particularly given the ever-
increasing complexities of sexual assaults, jurors may simply feel that defence attorneys (as a
whole) are less able to competently defend their clients.

Alternatively (albeit arguably related), the increased sensitivity surrounding the crime of
sexual assault may have made it especially difficult for attorneys to appear to be competent when
defending persons who are accused of this crime. Sexual assault may still largely be considered by
Western cultures as a taboo topic whereby those attorneys attempting to represent a defendant
accused of such a crime find themselves struggling to use the correct terminology, body language,
speech tones and demeanour (Voss, 2005; Lebovits, 2013) — all which can impact their perceived

competence in the courtroom. With that being said, it is also possible that jurors themselves do not
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possess the knowledge to correctly evaluate sexual assault cases and/or maintain their own biases
around the topic of sexual assault. It could be these failings which are at the root of their
(potentially erroneous) perceptions of the defence attorney as less competent when dealing with
sexual assault cases, having nothing to do with the attorneys’ actual professional ability.

Beyond this main effect of crime domain though, it was — yet again — found that jurors’
perceived credibility of the defence attorney was not significantly influenced by the interactive
effect between gender and crime domain. Although previous literature suggests the existence of
the gender-domain congruency effect (Mckimmie, et al., 2004; Robinson & Jay, 2011; Szmer,
Sarver, & Kaheny, 2010) the consistent lack of support for this effect in the current study leads
one to question whether it exists (at least within the present time frame and setting). Especially
with potentially shifting perceptions regarding gender, it is entirely possible that crime domains
may no longer be gendered.

More broadly, it is also possible that the reason why gender and crime had no interactive
effect on juror decision-making is because crime domain is more likely to interact with other
extralegal factors which are more salient to mock jurors. For instance, jurors are found to evaluate
the credibility of attorneys by basing their decision-making assessment on various extralegal
characteristics including an attorney’s demeanour, presentation style, behaviour, appearance,
personality and trustworthiness (Lubet, 1997). It may be that mock jurors were influenced by any
one of these factors (not examined in the current study) which simply became more pronounced
when interacting with crime domain.

5.2 Limitations of the Current Research
Although the current research adds to the small body of literature concerning defence

attorney gender and juror decision-making as well as the wider literature on extralegal factors more
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generally, there are a number of limitations that warrant consideration. One important limitation
of the present study concerns the generalizability of the results. Given the small sample size of 80
mock jurors and the lack of diversity among mock jurors, the results may be difficult to generalize
as our sample may not be representative of community members from the Ottawa district. Within
this context, it may be relevant that the majority of mock jurors were primary white women
(76.3%). 1t is plausible that a sample primarily composed of male participants or participants who
are of a different ethnic background would differ in terms of their decision-making.

Additionally, due to the lack of participants, our analyses included mock jurors who failed
the manipulation checks. This inclusion presents an important limitation to the findings as a total
of 12 (15.0%) mock jurors falsely identified the gender of the defence attorney. It is suggested that
participants who fail manipulation checks are a source of ‘statistical noise’ and may consequently
reduce statistical power in experiments (Oppenheimer, Meyvis, & Davidenko, 2009). While true,
it might also be argued that eliminating these participants could itself bias results. For instance, it
is possible that mock jurors who incorrectly identified the gender of the defence attorney failed to
react to the context manipulation not because they failed to notice the gender of the defence
attorney but precisely because they did not take gender into account (Oppenheimer, Meyvis, &
Davidenko, 2009). Within this context, although our findings should be interpreted with caution,
the elimination of the data from these particular mock jurors may have actually removed a true
source of variance.

Another potential limitation concerned with the external validity and generalizability of
our results lies within the inclusion criteria. Our inclusion criteria did not fully adhere to s.3 (1) of
the Juries Act (1990) as the current study did not question mock jurors about their employment or

student status, existing physical and mental disabilities, previous jury service, or whether or not
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they were summoned as a witness in a previous trial. Consequently, it is possible that our sample
was not as representative of the jury-eligible population as one might like, consisting of members
who, in fact, would not be deemed jury-eligible. We made the decision to include potential
members who would generally be excluded from jury duty in order to increase the likelihood of
participation and, by extension, increase statistical power. Although sampling frames are often
impractical or impossible to obtain (Chamberlain & Shelton, 2014; Ritchie, et al., 2013), future
research should uphold s.2 and s.3 (1) of the Juries Act (1990) when creating their inclusion criteria
in order to more adequately ensure results that are more representative of actual jurors.

Additionally, because we did not question mock jurors on their student status, we are
unable to determine which mock jurors were, in fact, students. It is possible (given the intensive
recruiting at three different institutions of higher education in Ottawa) that our current sample was
composed primarily of students. A sample that relies solely on undergraduate students does not
take into account the generic differences between students and community members (Keller &
Wiener, 2011). Indeed, it has been argued and validated that students and community members
demonstrate different patterns of judgements when interpreting case material (Keller & Wiener,
2011). While certainly a potential concern, we might suggest that it is a minor one as some scholars
have found that experiments that solely rely on undergraduate students do not find significantly
different results than those based exclusively on a community sample (Bornstein, 1999).
Nonetheless, future research could conduct a comparative analysis between a student and
community sample to examine whether differences exist in their application of gender schemas
and attitudes towards gender as well as their influence on juror decision-making.

The design and methodological approaches used in the current study have some notable

limitations as well. In comparison to actual jury proceedings, mock jurors in the current study were
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not provided the opportunity to deliberate. Whether the effects of the gender-domain congruency
and gender schemas would have been more pronounced following group deliberation was not
assessed. As previously discussed, ForsterLee and colleagues (2006) as well as Smith and Wales
(2000) suggest that group deliberation not only polarizes jurors’ pre-deliberation decisions but
enhances the group’s sensitivity to biasing information. The opportunity for an open discussion
among jurors may accentuate gender stereotypical effects (Mckimmie, et al., 2004). Future
research should consider examining this issue using a mixed methods approach. Specifically, the
use of a group mock-design would allow researchers to retain quantitative and qualitative
information which could help identify why participants chose certain verdicts and which
information was most relevant in making their decisions.

Having said this, while group deliberations are a more realistic component of actual court
proceedings, the scholarly literature has also demonstrated that jurors seem to reach an initial
decision about their verdict prior to deliberating whereby no significant differences have been
found to exist between the collection of jurors’ initial decisions and the jury’s final verdict (Hastie,
1993; Kerr and Bray, 2005). Additionally, during the deliberation process, jurors tend to adjust
their verdicts according to the majority view (Hans & Vidmar, 2004). As one side increases in
members, jurors who make up the minority may experience social pressure to support the majority
position. The problem with jury deliberation is the occurrence of this social desirability factor
whereby juror verdicts may not necessarily reflect genuine positions (Hans & Vidmar, 2004). As
a result, a lack of group deliberation may not present itself as a major limitation but nonetheless
one that remains a consideration for future research.

Perhaps a more significant limitation is the creation of our vignettes. Standard methodology

dictates that when all pieces of trial information presented in each case vignette remain the same



113

(apart for the manipulations of interest), differences in responses can be attributed to the
manipulations in question (Bieneck, 2009). Considering the characters of our victim and witnesses
differed for the sexual assault and aggravated assault case vignettes, researchers must be cautious
when interpreting our results. Specifically, it is entirely possible that differences in responses may
not be directly attributed to the manipulation of gender and crime domain but may be attributed to
differences in victim and witness characteristics. In order to provide a stronger test of the gender-
domain congruency effect, future studies should examine the effect of the gender of the defence
attorney and crime domain on juror decision-making with the assurance that these are the only
variables being manipulated.
5.3 Recommendations for Future Research

Overall, results from the current study raise some potential concerns about the potential
influences of extralegal factors, specifically the independent effects of gender and crime domain
on juror decision-making in aggravated assault and sexual assault cases. Specifically, the present
findings suggest that female and male defence attorneys are perceived differently by jurors (at least
when predicting juror verdict). Indeed, it appears that female defence attorneys are perceived as
being more effective than male defence attorneys in attaining not guilty verdicts, lending support
for the existence of gender stereotypes, but not in the direction previous research has anticipated.
That being said, future research is required in order to provide a more robust assessment of a main
effect of attorney gender on juror verdicts, specifically in the direction favouring female defence
attorneys. Similarly, the present findings also suggest that jurors’ perceptions of the defence
attorney’s credibility may be influenced by the crime domain that they represent. Again, future
research should examine whether or not defence attorneys do, in fact, lack (or are at least perceived

to lack) knowledge in the realm of sexual assault. More broadly, although the current findings
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were not able to support the existence of a gender-domain congruency effect, future research
should also consider examining the effect of gender of the defence attorney with a larger sample
size and with a more robust methodology to verify whether the effect, in fact, exists.

Furthermore, although the current study was primarily focused on the gender of the defence
attorney and crime domain, future studies should also take into account various characteristics of
all actors involved in a jury trial. For instance, one might think about examining the gender of the
victim. Indeed, certain crimes may be deemed gendered based on the frequency in which males
and females are victimized. For instance, Statistics Canada (2012) notes that males are three times
more likely to be a victim of aggravated assault while females are ten times more likely to be a
victim of sexual assault. Given these statistics, it is quite plausible that the gender of the victim
has an influence on the manner in which a juror interprets the seriousness of the crime committed
by the defendant (Hodgson & Pryor, 1984). As a result, future research should consider the gender
of the victim as a potential variable in the assessment of the gender-domain congruency effect.

In addition, it can also be helpful to consider the influence of juror characteristics on juror
decision-making, specifically the gender of juror (Robinson & Jay, 2011). Various studies have
demonstrated that male and female jurors process and respond to trial elements in different ways
(ForsterLee, ForsterLee, Horowitz, & King, 2006; Maeder et al., 2016; Pozzulo et al., 2010;
Robinson & Jay, 2011), especially in cases of sexual assault and harassment (Maeder, Dempsey,
& Pozzulo, 2012; Maeder, Wiener, & Winter, 2007; Schutte & Hosch, 1997) and when materials
are presented by female attorneys (Sumoski, 2001; Hahn & Clayton, 1996; Hodgson & Pryor,
1984).

A small body of scholars examining the influence of differences in juror gender on verdict

decisions have found that female jurors are more willing to sympathize with the defendant in
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criminal trials (Devine, 2012). Conversely, the majority of the research finds that female jurors are
more inclined to convict defendants (ForsterLee et al., 2006). Specifically, female jurors
demonstrate the tendency to sympathize and empathize with the victim, resulting in conviction-
prone behaviours, in comparison to male jurors who are more evidence-driven in their evaluation
of trial elements (ForsterLee et al., 2006). Men are also more likely to identify with the defendant,
resulting in the allocation of more lenient verdicts (ForsterLee et al., 2006). This is especially true
in sexual assault and rape cases. In fact, a meta-analysis examined gender differences in verdict
decisions of 36 cases, of which 19 involved accusations of rape and 17 involved accusations of
sexual assault (Schutte and Hosch, 1997). Results of the study demonstrated that women were
significantly more likely than men to convict the defendants. Specifically, women were more likely
to attribute responsibility to the defendants and to identify with the victims whereas men were
more likely to identify with the defendant (Quas, Bottomes, Haegerich, & Nysse-Carris, 2002;
Schutte & Hosch, 1997). Studies have shown that female mock jurors, in cases of sexual assault,
typically find the victim to be more accurate and believable in their statements while men typically
find the defendants’ statements to be more reliable, credible and believable (Pozzulo et al., 2010).

Similarly, a small body of literature reveals significant differences in verdicts between male
and female jurors when materials are presented by female attorneys (Sumoski, 2001; Hahn &
Clayton, 1996; Hodgson & Pryor, 1984). In cases such as breaking and entering, female jurors are
more likely than male jurors to react negatively to female defence attorneys, resulting in higher
conviction rates. This was made evident in the findings presented by Hodgson and Pryor (1984)
in which female mock jurors judged female defence attorneys more harshly than male jurors did
and were more likely to convict the defendant. Contrary to these results, Villemur and Hyde (1983)

demonstrated that regardless of juror gender, mock jurors were likely to find the defendant more
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credible and less responsible for the crime of rape when the defendant was represented by a female
defence attorney. Notably, gender differences in decision-making could potentially stem from
differences in jurors’ self-concepts according to existing gender cues and their individual
embodiment of particular gender roles. As a result, future research should consider manipulating
juror gender as well as their gender type (Bem Sex-Role Inventor; Bem, 1974) to verify whether
both variables could further affect the interaction between defence attorney gender and crime
domain on juror decision-making.

Finally, although there was no interactive effect on any one of our three dependent
variables, the interaction between defence attorney gender and crime domain may have an effect
on jurors’ perceived credibility of the defendant and should be examined in future research. For
instance, jurors have been found to evaluate the credibility of defendants by assessing their
demeanour, non-verbal and verbal cues, prior criminal record, socio-economic status, appearance,
level of competence and degree of trustworthiness (Eaton, Ball, & O’Callaghan, 2001; Maeder &
Burdett, 2013; Mazzella & Feingold, 1994). Similar to research on attorney credibility, prior work
has found that the perceived credibility of a defendant can influence a juror’s final verdict (Pryor
& Buchanan, 1984; Robinson & Jay, 2011). In particular, a meta-analysis of 80 experimental
studies in criminal cases in various areas (including theft, rape, assault and fraud) assessed the
effects of physical attractiveness, socio-economic status, gender and race of the defendant on
jurors’ perception of the defendant’s credibility and ratings of the defendant’s guilt (Mazzella &
Feingold, 1994). Overall, the results of the analysis revealed that defendants who were female,
who were deemed physically attractive, and who were of high socio-economic status were more

likely to be perceived by jurors as credible and were less likely to be found guilty. Jurors also
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tended to find male defendants guilty more often than female defendants (Mazzella & Feingold,
1994). These findings were consistent across crime domains.

Similarly, defendant race and demeanor, including nonverbal cues (e.g., eye contact, body
gestures, chair swivels) and behaviour (e.g., signs of anxiety and fidgeting), also have been found
to influence jurors’ perceptions of defendant credibility and guilt (Maeder & Burdett, 2013; Pryor
& Buchanan, 1984). Evidence suggests that jurors are influenced by defendants’ demeanor such
that defendants who exhibit little to no anxiety are perceived by jurors as more trustworthy and
credible (Pryor & Buchanan, 1984). Furthermore, defendant race has been found to significantly
influence the perceived credibility of the defendant and verdict judgments (Maeder & Burdett,
2013). Specifically, mock jurors are more likely to find Aboriginal Canadian defendants less
credible than both White or Black defendants, and the former are assigned more guilty verdicts.

In the same vein, a number of scholars have found that in cases of sexual assault and rape,
defendants are perceived by jurors as less credible when the victim is female and when the victim
is perceived by jurors as attractive (Pozzulo, Dempsey, Maeder & Allen, 2010; Vrij & Firmin,
2001). In such cases, they are generally more likely to perceive the defendant as less reliable, less
accurate and less believable, and they are likely to ascribe a higher degree of responsibility to the
defendant; this is especially true for female jurors, as previously discussed (Pozzulo et al., 2010).
Victims who are deemed attractive are found to make a more credible impression and are
considered less responsible for the event compared to physically unattractive victims (Vrij &
Firmin, 2001). Defendants are held to a higher degree of responsibility, are ascribed less
credibility, and are more likely to be found guilty when the victim is attractive (Vrij & Firmin,

2001).
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Although the current study did not consider the effects of victim characteristics or attorney
characteristics on the perceived credibility of the defendant, future research should consider
analysing such effects as characteristics unrelated to the defendant can influence their perceived
credibility and a juror’s overall verdict. This was made evident in the findings presented by
Villemur and Hyde (1983) in which defendants were perceived as less responsible and more
credible in a rape trial; however, this was only true when the defendant was being represented by
a female defence attorney. In accordance with these findings, future research should take into
account this interactive effect and how it may influence the defendant.

5.4 Criminological Contributions

The current research has added to the existing body of jury literature and to the
development of criminological knowledge by discussing and identifying several of the effects that
gender may have on juror decision-making. This study is the first to extend the work of Mckimmie
and colleagues (2004) in an attempt to address whether or not the gender-domain congruency effect
exists when the crime domain is stereotypically congruent with the gender of the defence attorney.
Considering the lack of studies examining the influence of the gender of the defence attorney and
crime domain, this study’s application of a legal realist perspective has provided preliminary or
initial findings regarding the effects that gender stereotypes may have on independent components
of juror decision-making (outcome/process/actors) and the consequences that defendants may
endure as a by-product.

In particular, although numerous studies have addressed and investigated issues relating to
the gender of the defence attorney as an independent effect on juror verdicts (Hahn & Clayton,
1996; Hodgson & Pryor, 1984; May, 2014; Villemur & Hyde, 1983), our contribution was unique

because not only did we account for the gender of the defence attorney but also its interactive



119

effect with the crime domain that the defence attorney was representing. There were only two
modern studies which have considered gender and crime domain as a function of verdicts.
Specifically, Mckimmie and colleagues (2004) found evidence supporting the gender-domain
congruency effect when jurors are presented with an expert whose gender coincides with the crime
domain being testified and Szmer, Sarver and Kaheny (2010) found Supreme Court judges more
likely to render verdicts in favour of a female defence attorney when she was representing certain
crime domains. While our examination and quantitative findings were not able to corroborate the
existence of a gender-domain congruency effect, it has nonetheless began to address the gap in
jury literature that has yet to investigate the interactive effect of gender and crime domain on juror
decision-making. Additionally, the current research has examined the (continuing) use of gender
schemas and stereotypes when rendering verdicts, adding to the discussion regarding the
impartiality of Canadian jury members and the formation of jury reforms.

According to s.11(d) of the Canadian Charter (1982) all defendants are entitled to a fair
trial heard by an impartial jury. Although mock jurors in the current study did not perceive the
female defence attorney in an adverse way (as has been found in previous studies (Hahn & Clayton,
1996; Hodgson & Pryor, 1984; May, 2014)), jurors may still have relied on stereotypical
assumptions which unfavourably situated the male defence attorney. Mock jurors were
significantly more likely to find the female defence attorney more effective than the male defence
attorney regardless of crime domain. Such findings may indicate a shift in public perceptions
regarding the expected behaviour of male and female attorneys. Given this finding, the prevalence
of gender stereotypes and schemas should be taken into account when creating and implementing

jury reforms and policies to reduce the occurrence of implicit gender bias.
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Despite existing threats to impartiality created through implicit gender bias on the part of
the juror, few attempts have been made in Canada to protect defendants against these threats
(Roberts, 2012). Yet, a number of mechanisms exist. For instance, pursuant to s.632 of the
Criminal Code, judges may excuse any member of the jury prior to the commencement of trial if
he/she believes the juror to have a personal interest in the matter, if a relationship exists or existed
between the juror and the defendant or any member of the judiciary, and finally any ‘reasonable
cause’ that the judge may see fit that warrants the juror to be excused (Criminal Code, 1985).

Furthermore, at trial, lawyers for either party can ‘challenge’ potential jurors according to
three methods. First, lawyers can challenge the ‘array’ or entire panel on the grounds of partiality
(Criminal Code, s.629(1), 1985). Second, individual jurors may be challenged peremptorily. Even
if a juror has been deemed impartial, lawyers for either party can use a peremptory challenge to
remove a specific juror from the jury which would then require other jurors to be called and tried
until that spot is filled (Vidmar, 1999). The number of peremptory challenges depends on the
seriousness of the offence. In the case of sexual and aggravated assault cases, the prosecutor and
the defendant are each entitled to twelve peremptory challenges according to s.634(2)(b) of the
Criminal Code. Finally, following s.638(1) of the Criminal Code, the defence or prosecution may
challenge jurors for cause on six possible grounds including being physically unable to perform
properly the duties of a juror and/or is confirmed as being an alien (not a Canadian citizen).

The reason behind excusing and challenging potential jurors is to maintain and ensure that
all persons accused are tried by an impartial jury, who respectively, represent the broader
community. However, such procedures really aim to eliminate ‘obvious’ biases as opposed to
implicit bias (Roberts, 2012). For instance, peremptory questions commonly asked of jurors (e.g.,

whether they can be fair and impartial in assessing trial evidence) are unlikely to screen out
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partiality on the basis of gender as jurors are often unaware of the biases that they have (Roberts,
2012). Perhaps unsurprisingly, arguments have been raised stating that peremptory challenges
merely provide power to both the accused and the Crown to exclude potential jurors without cause
(House of Commons Deb, 2018). And, in fact, it is within this context of concerns of the potential
for abuse (as demonstrated, some have argued, in R. v. Stanley (2018) in which the defence council
used their peremptory challenges to dismiss indigenous people in the jury selection) that the recent
Bill C-75 (2018) was introduced. Amongst other issues, it proposes to abolish peremptory
challenges in Canada altogether. The elimination of peremptory challenges is considered an initial
step in addressing concerns regarding the overrepresentation of particular groups of individuals on
jury panels (House of Commons Deb, 2018).

While Bill C-75 (2018) has yet to be passed, the lack of protections implemented in
addressing bias generally and gender bias in particular continues to be under the judicial and
academic scope. Recent proposed solutions include allowing communities to select the jury pool,
changing the jury selection procedures in attempts to achieve more representative juries and
weeding out potential jurors on their Implicit Association scores (IAT). The IAT is being proposed
for implementation in U.S courtrooms as a means to predict judicial stereotypes and detect existing
types of implicit bias in individual jurors. The IAT would screen potential jurors for implicit bias
including gender, social status and race. Participants with the highest scores would be removed
from jury duty (Roberts, 2012). Although this may be a good start, we might further propose
educational opportunities for potential jurors to fully comprehend the extent of any implicit gender
bias. Tools like IAT can be powerful as they measure various types of implicit bias; however,
scores are meaningless if not understood correctly (Roberts, 2012). Educating potential jurors

about implicit gender bias and their results on tests like the IAT can be accomplished simply by
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describing their results and what the tests actually reveal. Additionally, once selected as a juror,
orientation programs or open discussion seminars can be continuously provided to juror members
— pre-trial and during the trial - in order to describe what exactly implicit gender bias entails and
how to address it (Roberts, 2012). Proposing to engage potential jurors in learning about implicit
bias not only aims to address the substantive inequality defendants may endure, but also serves to
increase genuine investment in the Canadian legal system and comprehension of the application
of legal principles (Roberts, 2012).

Further, considering that jury duty is a legal obligation for every Canadian citizen
summoned, education on implicit gender bias should commence at an early age and well before
entering the courtroom for jury duty. In other words, Canadian jury service should be added to our
Canadian school curriculums which would entail discussions about the requirements to be a fair
and impartial juror. Explicit and implicit bias pertaining to gender, race, social status, age and so
on can be investigated, understood and reflected upon at an early age. In order to ensure that
defendants are truly tried by a fair and implicit jury, such attempts may be necessary to sufficiently
address extralegal bias in juror decision-making.

Notably, this thesis did not intend to support the position proposing to reduce the use of
jury trials in Canada. On the contrary. The intention was to assess whether or not juror decision-
making is, in fact, affected by extralegal components and if so, to propose recommendations that
could reduce such impacts. Despite the reduction of jury trials, what remains of the jury ought to
be fostered and properly nourished as the jury is one of the few means by which community
members can have a stake in legal practice and, as such, represents an important tool for

community democracy. We are hopeful that some of the future directions and recommendations
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that we have proposed entice individuals to critically question the impartiality of juror members

and the means in which our legal system responds.
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Appendix E — Informed Consent Form

Title: Effects on Jury Decision-Making

Research Personnel: This study is being conducted by Brianne Philippe-Belisle, Master’s student
in the department of Criminology and supervised by Dr. Ronald-Frans Melchers, from the
department of Criminology, faculty of Social Sciences at the University of Ottawa.

Invitation to Participate: You are invited to participate in the above mentioned research study
conducted by Brianne Philippe-Belisle in the context of a Master’s thesis, under the supervision
of Professor Melchers.

Project: This is a study to evaluate how people process trial information.

The purpose of an informed consent is to make sure that you understand the purpose of the study
and your involvement as a participant. The informed consent must include enough information
regarding the study for you to be able to make a well-informed decision regarding whether or not
you would like to partake in the study.

Participation: You have been asked to participate in a study concerning how people process trial
information. During this study you are asked to read parts of a trial transcript involving a specific
charge of aggravated assault or sexual assault. You are asked to read the entire case and then
determine a verdict as well as answer several other opinion-related questions. At the end of the
study you will be brought to a debriefing form. This study will take you approximately 45 minutes
to complete.

Potential Risk/Discomfort: You will also be asked to answer questions regarding your beliefs
about certain sensitive topics (e.g., religious views, gender stereotypes, cultural stereotypes,
beliefs, and values), and you may become uncomfortable with the nature of the questions. Also,
you may feel embarrassed or distressed reading about incidents involving criminal activity. There
is a possibility that you may have to read about a sexual assault trial, if at any time you feel
uncomfortable you can withdraw from the study. The ‘Withdraw’ button will be located at the end
of the page. You have received assurance from the researcher that every effort will be made to
minimize these risks. At any time, you may discontinue your involvement in this study and you
will still have the chance to input your name in the draw. In addition, you may refrain from
answering any questions on the questionnaire if you are uncomfortable or otherwise do not want
to. Furthermore, at the end of the study, you will be asked if you would like to withdraw your data
from the study and will have the option of doing so immediately if you should so wish.

Benefits: After reading the debriefing form you may be more informed about juror decision-
making. Furthermore, you will have the opportunity to contribute to research on a topic (juror
research and the courtroom) that has not gained much familiarity in modern research.

Confidentiality and Anonymity: The data collected in this experiment is strictly confidential. All
data are coded with an assigned participant number such that your name is not associated with the
responses you provide. All data will be collected anonymously. Your name and e-mail address
collected for the draw will be collected separately from your survey answers. Furthermore, once



147

you click ‘DO’ accept the ‘Study Consent-to-Keep-Data Form’ at the end of the study; your data
cannot be withdrawn. We collect data through the software Qualtrics, which uses servers with
multiple layers of security to protect the privacy of the data (e.g., encrypted websites and password
protected storage). Please note that Qualtrics is hosted by a server located in the USA. The United
States Patriot Act permits U.S. law enforcement officials, for the purpose of an anti-terrorism
investigation, to seek a court order that allows access to the personal records of any person without
that person's knowledge. In view of this we cannot absolutely guarantee the full confidentiality
and anonymity of your data. With your consent to participate in this study you acknowledge this.

Conservation of data: Your data will be kept electronically on the Qualtrics account and will be
transferred from the Qualtrics account to a USB key at the end of the project period (August 2016).
Data will be conserved on the USB key for 5 years following completion of the project (August
2016); therefore, data will be conserved until August 2021 and will then be securely deleted. The
USB key will be securely stored in a locked cabinet, in a locked office located at the University of
Ottawa (FSS) for the period of conservation, where the only person who will have access to this
USB key will be the project supervisor.

Compensation: At the end of the study, you will be given the chance to type your name and e-
mail address which will automatically be put in a draw for the chance to win one of four 25.00$
gift cards (Apple Store, HMV, Shoppers Drug Mart, and Tim Hortons).

Right to Withdraw (voluntary participation): You are under no obligation to participate and if
you choose to participate, you can withdraw from the study at any time and/or refuse to answer
any questions, without suffering any negative consequences. You may refrain from answering any
questions on the questionnaire if you are uncomfortable or otherwise do not want to. Throughout
the survey, a "Withdraw" option will be included at the bottom of every internet page that you can
click at any time, which will immediately lead you to the debriefing page following the draw
submission. Please note, at the end of the survey you will also have access to the debriefing form.
Furthermore, the data previously entered in the study will automatically be deleted and erased.

Should you require further information regarding this study, you can contact:
Brianne Philippe-Belisle, Master Student
Department of Criminology, Faculty of Social Sciences, University of Ottawa

Dr. Ronald-Frans Melchers, supervisor
Department of Criminology, Faculty of Social Sciences, University of Ottawa
Tel. 613-562-5800 ext. 1801

Should you have any ethical concerns regarding this study, you can contact:
Protocol Officer for Ethics in Research,

University of Ottawa,

Tabaret Hall, 550 Cumberland Street, Room 154

Ottawa, ON KIN 6N5

Tel.: (613) 562-5387

ethics@uottawa.ca
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or

Algonquin College REB
Tel: (613) 727-4723 ext. 5213
redadmin(@algonquincollege.com

This study has received ethical clearance by the University of Ottawa Research Ethics Board.

Acceptance: By clicking on the ‘AGREE’ link below you are agreeing to participate in the above
research study conducted by Brianne Philippe-Belisle of the Criminology Department, Faculty of
Social Science, under the supervision of Dr. Ronald-Frans Melchers.

NOTE: If you would like a record of this form, please e-mail Brianne Philippe-Belisle

o I agree to take participate in the above research study. My participation in this study is
voluntary, and I understand that if at any time I wish to leave the experiment, I may do so
without having to give an explanation and with no penalty whatsoever. Furthermore, I am
also aware that the data gathered in this study are confidential and anonymous with
respect to my personal identity. By checking this box, I'm indicating that I agree to
participate in this study.

o I disagree, and do not wish to participate in the above research study.



149

Appendix F — Debriefing Form

Thank you for your participation in this study. This is a debriefing form which will clarify the
purpose of our study and why we are interested in this issue.

What are we trying to learn in this research and how was this study designed?

The purpose of this research was to understand how the gender of the defence attorney, the nature
of the crime represented by the defence attorney, and the physical appearance of the defendant can
influence jury decision-making. The trial transcript which you read was not an actual trial, but was
rather fabricated for this study. None of the individuals in the photographs which you viewed were
actually involved in such a case. We asked you to answer questions regarding your perceptions
regarding gender in order to see if and how these perceptions might affect verdicts.

Why is this important to the general public?

This study will enable the public to comprehend the effects that gender and physical appearance
may have on our modern Canadian court system and enhance the manner in which the system is
currently managed. The findings may, in the long run, raise the possibility for defendants to receive
a fair trial.

What are our hypotheses and predictions?

We predict that the gender of the defence attorney, the crime the attorney is representing and the
physical appearance of the defendant will affect juror verdicts. Previous research indicates that
female defence attorneys who represent a crime consistent with their gender, for instance a sexual
assault case, will be found more credible and will be allocated fewer guilty verdicts. Additionally,
it will also be predicted that jurors will be less likely to render a verdict of guilt when the defendant
has immature facial features.

Why was the use of partial disclosure necessary?

Incomplete/partial disclosure occurs when information is intentionally not provided. In our study,
we were not able to inform you of the specific purpose of the study, nor of the specific nature of
the questions which we asked you to answer prior to your completion of the study. The effect of
gender and physical appearance on juror decision-making may be an unconscious one and is an
effect created through societal norms and values. Informing participants about the true purpose of
our study would inevitably change how they viewed the defendant on the basis of weight.
Additionally, incomplete disclosure was used in order to reduce any effect of social desirability,
which is a phenomenon where individuals modify their answers to fit with what they perceive to
be socially acceptable. Please be aware that you are able to withdraw your data from this study if
you wish. Additionally, please keep in mind that all data collected has been done so anonymously.

Compensation information

Thank you for your contribution to the research project, you have been given the option to enter
your name in a draw to win one of four Gift Cards valued at 25.00$ (Apple Store, HMV, Shoppers
Drug Mart, and Tim Hortons). The draw will be conducted through the online survey tool
Qualtrics. At the end of this study you will be given the chance to accept or deny the opportunity
to take part in a draw. If you deny this opportunity, you will automatically be brought to the end
of the study.
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The draw is open to all research participants who enter their name in the draw, regardless of
whether they decide to withdraw from further participating in the research project.

Upon completion of the study, four names will be randomly selected amongst those who have
entered and the individuals whose names are drawn will be informed by e-mail. To win the prize
the individuals must correctly answer a skill testing question. If any of the individuals cannot be
reached within 14 days from the date of the draw, the prize will be awarded to the following name
that is randomly selected and so on until the prize has been awarded. The odds of winning a prize
depend on the number of eligible entries received. The prize must be accepted as awarded or
forfeited and cannot be redeemed for cash.

Your e-mail that you provide when you enter the draw is collected for the purposes of contacting
you if your name is selected in the draw. Your e-mail will be kept confidential and then destroyed
once the prizes have been awarded. The information retrieved will not be associated with your data.

We reserve the right to cancel the draw or cancel the awarding of the prize if the integrity of the
draw or the research or the confidentiality of participants is compromised. The draw is governed
by the applicable laws of Canada.

Right to Withdraw (voluntary participation)

If you wish, you can withdraw from the study by clicking on the button below ‘Withdraw’ which
will immediately lead you to the end of the study and will automatically delete/erase all data
previously entered in the study. If you do continue, you will also have the opportunity to withdraw
your data if you click ‘DO NOT” accept on the ‘Study Consent-to-Keep-Data Form’. If you wish
to not accept, again all data previously entered will be deleted and erased. If you wish to click
‘DO’ accept on the ‘Study Consent-to-Keep-Data Form’, your data cannot be
withdraw/deleted/erased after this point.

Where can you learn more?
Hahn, P.W., & Clayton, S.D. (1996). The Effects of Attorney Presentation Style, Attorney
Gender, and Juror Gender on Juror Decisions. Law and Human Behavior, 20, 533-554.

Hodgson, S., & Pryor, B. (1984). Sex Discrimination in the Courtroom: Attorney’s Gender and
Credibility. Psychological Reports, 55, 483-486.

Villemur, N. K., & Hyde, J.S. (1983). Effects of sex of defence attorney, sex of juror, and age
and attractiveness of the victim on mock juror decision making in a rape case. Sex Roles, 9(8),
879-889.

Wald, E. (2010). The Changing Professional Landscape of Large Law Firms, Glass Ceilings and
Dead Ends: Professional Ideologies, Gender Stereotypes, and the Future of Women Lawyers at
Large Law Firms. Fordham Law Review, 78(5), 2245- 2288.

What if you have questions later?
You can also contact the researchers involved in this study:
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Brianne Philippe-Belisle, Master Student
Department of Criminology, Faculty of Social Sciences, University of Ottawa

Dr. Ronald-Frans Melchers, supervisor
Department of Criminology, Faculty of Social Sciences, University of Ottawa
Tel. 613-562-5800 ext. 1801

Should you have any ethical concerns, please contact:
Protocol Officer for Ethics in Research,

University of Ottawa,

Tabaret Hall, 550 Cumberland Street, Room 154
Ottawa, ON KIN 6N5

Tel.: (613) 562-5387

ethics@uottawa.ca

Is there anything you can do if you found this experiment emotionally draining?

If this experiment has caused you any emotional distress, please contact Counseling and
Coaching services at the University of Ottawa at 613-562-5200, Carleton University Counseling
services at 613-520-6674, Algonquin College Counseling services at 613-727-4723 ext. 7200, or
contact the principal investigator for a list of Ottawa counseling resources.

Thank you for participating in this research
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Appendix G — Study to Consent Data

The purpose of the online consent-to-keep-data form is to make sure that you are able to make an
informed decision regarding whether or not you would like your data included in this study. We
include this form after explaining the true purpose of our study and the reasons for which partial
disclosure was necessary. This form is meant to give you an opportunity to withdraw your data
from the study, now that you are aware of its purpose. In the event that you wish to withdraw your
data, it will be destroyed.

By clicking the approval box, you indicate that you understand that you were not informed of the
true purpose of this study prior to completing your participation in the study, and that you
understand the reasons regarding the necessity of providing partial disclosure in this study.

Please indicate whether you do / do not (please click the appropriate response) continue to consent
to the use of your data. Please note that once you click “DO” and submit your responses, note that
you will not be able to withdraw given the anonymous nature of the data. The principal investigator
will be unable to retrace individual dataset. Once you provide your final consent for the use of the
data, you cannot withdraw your participation.

o Ido continue to consent to the use of my data.
o Ido not continue to consent to the use of my data.
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Appendix H — Trial Transcript (Sexual Assault)

Note: depending on the condition, a male or female defence attorney was presented.

Below are excerpts from a trial concerning an account of sexual assault. Please read through the
Crown’s opening statement, the Defence’s opening statement, the statement of two witnesses (Ms.
Flavor and Ms. Jones), Kelly Smith (the victim) and the statement of Logan Anderson (the
defendant).

Background Information

Alleged Crime: Sexual Assault
Defendant: Logan Anderson

Ottawa, Ontario

Arrested: May 10, 2013

Defendant’s Attorney: Heather Anson
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Crown Prosecutor

Crown’s Opening Statement: On May 10th, 2013, Kelly Smith was sexually assaulted in her
apartment. Ms. Smith invited Mr. Anderson for dinner after both individuals had finished work at
the Department of National Defence. Ms. Smith was only interested in a dinner between friends,
but Mr. Anderson took advantage of his victim’s hospitality and forced himself onto her despite
her protests and her attempts to stop him. Ms.Smith’s verbal and physical attempts to stop Mr.
Anderson’s advances were more than adequate to ensure that a reasonable person would
understand that Ms. Smith did not consent to having sexual intercourse on this occasion. Therefore,
there is nothing for the court to conclude other than that Mr. Logan Anderson proceeded to have
sexual intercourse with Kelly Smith without her consent, which constitutes sexual assault. In short,
we will prove beyond any reasonable doubt that Mr. Anderson is guilty of sexual assault.
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Defence Attorney

Defence’s Opening Statement: Kelly Smith and my client, Logan Anderson, worked together for
the federal government of Canada. The department in which they work forbids any intimate
relations between coworkers. However, Ms. Smith and Mr. Anderson both decided to take their
relationship outside of the workplace. My client does not deny that he went with Ms. Smith to her
apartment on May 10th, 2013, nor does he deny that he had sexual intercourse with Ms. Smith.
However, Mr. Anderson and Ms. Smith’s intimacies were consensual for both parties. My client
was shocked and appalled at the accusation of sexual assault, and I suggest to the court that Ms.
Smith has altered the story of what happened that evening in order to retain her reputation in the
workplace. The Crown will tell you a wonderful tale during this trial. They are going to try to piece
together some loose bits of flimsy evidence, fill in the gaps with a couple of coincidences, and try
to glue it all together with some pretty slippery arguments to convince you that my client is a
criminal. The problem with the Crown’s story is that my client is not the villain in this tale. We
will show that the pieces of evidence don’t fit together, that the gaps are too big to be filled with
mere coincidences and that the Crown’s speculative arguments cannot hold it all together. Mr.
Anderson is an innocent man, and you, the jury, will be the real villains if you send this innocent
man to jail.
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Crown Witness, Melissa Flavor

Crown: Please state your full name and occupation for the court.
Flavor: My name is Melissa Flavor, and I work at Sears as a cashier.

Crown: What is your relationship with Ms. Smith?
Flavor: Kelly is my roommate; we’ve been roommates now for about 8 months. However, we
have been best friends since we were kids.

Crown: How would you describe Ms. Smith?

Flavor: She is generally very energetic, great personality, likes things done her way, and keeps
to herself. She has had a tough upbringing; however, she has managed to overcome past issues at
some level.

Crown: What kind of issues are you speaking about?
Flavor: Ibelieve it is up to Kelly to discuss this matter.

Crown: What were you doing the evening of May 10th, 2013?
Flavor: I was at work until 9:00pm, and then I went home.

Crow: What time did you get home?
Flavor: Probably around 10:00pm.

Crown: When you arrived home did you see Ms. Smith and Mr. Anderson?
Flavor: Yes, they were both on the couch when I arrived.

Crown: Can you tell me what you observed throughout the night?
Flavor: Well I did not observe much. As soon as I got home, I grabbed a snack from the kitchen,
said goodnight, and went to my room for the night.

Crown: How would you describe their behaviour?
Flavor: Well they were both acting pretty comfortable with one another. Like when I arrived
they were both laughing, and telling jokes.
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Crown: Was this the first time you’ve seen Mr. Anderson?
Flavor: Yes.

Crown: What can you remember from the way that he looked?
Flavor: I remember when [ saw him he looked a lot older than Kelly. Apart from that, he was
tall and toned.

Crown: Did you notice if Mr. Anderson and Ms. Smith were drinking that night?
Flavor: Yes, I did see a few beer bottles.

Crown: Over the period of the night did you hear anything odd?
Flavor: Yes, at around 1:45am I got up to go to the washroom. During that time I overheard
Kelly and Logan having an argument.

Crown: Do you know what the argument was about?
Flavor: Not entirely, all I heard was Kelly crying. She kept asking Logan “why did you do
that?”” She seemed pretty upset.

Crown: Why did he do what?

Flavor: It sounded as though they were having an argument, I did not want to get involved so |
went back to bed. I was going to ask about it in the morning. But at around 2:30am I heard the
front door close. That is when I opened my door, and noticed that Kelly was in her room by
herself. I asked where Logan went and she told me he went home and shut her door.
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Defence Cross-Examination:

Defence Attorney: So were you not concerned for Ms. Smith’s wellbeing?
Flavor: Of course I was, but at the time, I assumed they were just having an argument. But now
that Kelly has come forward with the truth, I do feel guilty for not stepping in.

Defence Attorney: How would you describe Kelly’s behaviour in the morning?

Flavor: Well Logan was not at the apartment and Kelly seemed a little distant. She was curled
up on the couch. I asked her if everything was ok, she did not respond but looked at me as if she
wanted to cry. I had to leave for work, but I told her I would talk to her once I got home in the
evening.

Defence Attorney: Later that evening did you speak with Ms. Smith?
Flavor: Yes, we had a conversation.

Defence Attorney: What did you and Ms. Smith discuss during this conversation?

Flavor: When I asked why she appeared upset earlier in the morning and what the argument was
about the evening prior, she changed the topic. Every time I would try to ask what happened that
night, she would either shrug it off, or switch the topic. It was really odd, generally she tells me
everything and I knew something was off.

Defence Attorney: Maybe she just did not feel good that day?
Flavor: I doubt it.
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Crown Witness, Constable David Palmer

Crown: Please state your full name and occupation for the court.
Constable Palmer: My name is David Palmer and I am a Constable for the Toronto Police
Service.

Crown: When and at what time did you arrive at Mr. Anderson’s residence?
Constable Palmer: On May 16th, 2013, I arrived at Mr. Anderson’s apartment at approximately
7:00pm.

Crown: Why were you called to Mr. Anderson’s residence?
Constable Palmer: I was responding to a sexual assault complaint made by Ms. Smith earlier
that day.

Crown: When you arrived at Mr. Anderson’s residence, what happened?
Constable Palmer: I arrested a gentleman by the name of Logan Anderson.

Crown: What was the reason of arrest?
Constable Palmer: We received a call from Ms. Smith earlier that day stating that she was
sexual assaulted by Mr. Anderson on the evening of Friday May 10th, 2013.

Crown: How would you describe Mr. Anderson at the time of arrest?

Constable Palmer: Mr. Anderson was at least 6’0 and weighed about 1851bs. He was quite
toned and also had facial features that were quite prominent such as defined checks, small eyes,
and a small forehead. He appeared older than his age.

Defence Cross-Examination:

Defence: What grounds did you have to arrest Mr. Anderson?

Constable Palmer: Well when I arrived to Mr. Anderson’s residence, I asked him several
questions regarding Ms. Smith and what took place on the night of the alleged offence. Mr.
Anderson admitted to having sexual intercourse with Ms. Smith.
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Defence Attorney: As a constable did you find it a little unusual that Ms. Smith contacted
authorities roughly a week after the alleged event took place?
Constable Palmer: Yes, it does seem a little odd.

Defence Attorney: Would you agree that this would impact Ms. Smith’s credibility?
Constable Palmer: Yes I would. However, it is not unusual for a victim to come forward with
accusations a significant period after the incident.
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Defence Witness, Sarah Jones

Defence Attorney: Please state your full name and occupation for the court.
Jones: My name is Sarah Jones, and I also work for the Department of National Defence.

Defence Attorney: How do you know the defendant Mr. Anderson?
Jones: He is a coworker, as well as my brother-in-law.

Defence Attorney: Can you please explain Mr. Anderson’s demeanour in general.

Jones: Logan has always been very respectful. He wouldn’t hurt a fly. It just does not seem like
his nature to sexually assault someone. He also does not have any issues getting girls, he is very
attractive, toned and has very defined cheek bones, and small eyes. He is very mature looking,
which generally attracts most women.

Defence Attorney: How do you know the victim Ms. Smith?
Jones: She is also a coworker, and used to be a good friend of mine.

Defence Attorney: Why are you and the victim no longer friends?

Jones: Well I found out that she and my ex-boyfriend were sleeping together.

Defence Attorney: Indeed, that is reason enough to put a strain on your relationship. Ms. Smith
appears to get around quite a bit.

Defence Attorney: How did you find out about Mr. Anderson and Ms. Smith’s sexual
encounter?

Jones: May 10", 2013, was when Logan called his brother telling him he was going to Kelly’s
house for night. At the time, Logan was living with us. When Logan’s brother, my husband, told
me that [ was shocked. I mean I would expect it from Logan but not from Kelly, she always
claimed that her reputation was very important to her.

Defence Attorney: How did you find out for certain that both Mr. Anderson and Ms. Smith had
a sexual encounter?

Jones: Well I am the kind of person that needs to know everything, so the following day I called
Logan on his cell phone and he told me everything, right down to the dirty details.

Defence Attorney: Did you inform Ms. Smith that you knew about their encounter?

Jones: Yes I did. I finally had something on her that could really ruin her reputation. So on
Monday morning, I believe it was the 13, 2013, I went up to her during lunch and told her I
knew everything.
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Defence Attorney: What was her response?
Jones: She continuously denied that anything happened.

Defence Attorney: Did Ms. Smith’s behaviour at the workplace change at all?

Jones: Yes, she seemed as though she was anxious. I mean I could understand her behaviour, if
anyone were to find out about her and Logan’s sexual encounter; they would both face
employment loss.

Crown Cross-Examination:

Crown: Did you ever see Mr. Anderson and Ms. Smith together in the office after the sexual
assault took place on May 10, 2013.

Jones: No...actually, there was this one time I saw Logan and Kelly leaving the office together, I
believe it was on May 14", 2013.

Crown: Really?
Jones: Well, they were far apart.

Crown: Please explain.
Jones: It appeared as though Kelly was walking ahead of Logan.

Crown: Would you say that Ms. Smith was trying to get away from Mr. Anderson?
Jones: No, [ would say she did not notice him, and she was in a hurry.
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Crown Witness, Kelly Smith

Crown: Please state your full name and occupation for the court.
Smith: My name is Kelly Smith, and I work for the Department of National Defence.

Crown Attorney: Ms. Smith, can you please tell the court the nature of your relationship with
the defendant, Mr. Anderson?

Smith: Logan and I have worked together for almost a year now. We were always friendly at
work, although we had never really done anything together outside of work before.

Crown Attorney: Can you please tell the court what occurred on May 10, 2013?

Smith: Well, Logan and I were working the same shift and we both finished at five o’clock. We
were both hungry, so we thought: why not get some dinner together? I can’t remember who
suggested it. But we couldn’t really think of anywhere to go, and I live close to work so I said
why not go back to my place and we could make some dinner? So we did that, and we had
dinner and that was fine. Then after dinner we sat on the couch for a bit, just talking at first.

Crown Attorney: And then what happened?

Smith: Then Logan started to make advances and wouldn’t listen to me when I told him that I
didn’t want to do anything. He finally just forced himself on me, saying that he knew that I had
invited him over for sex and that I shouldn’t tease a guy and then change my mind; I tried, but I
couldn’t stop him.

Crown Attorney: And, Kelly, did you intend at any point to have sexual relations with Mr.
Anderson?
Smith: No.

Crown Attorney: What were you and Mr. Anderson arguing about during that evening, at
around 1:45am?

Smith: I believe that was when the sexual encounter ended, and I was asking him why he did
what he did. I repeatedly told him to leave.

Crown Attorney: Can you please explain how you felt during and after the assault occurred?
Smith: I did not have an overall reaction. During the abuse I felt as though I was out of control
of my body and my own reactions. I did attempt to stop him; but, I just felt powerless. I have
been abused as a child, and due to this I shut down.
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Defence Cross-Examination:

Defence Attorney: Did Mr. Anderson spend the night?
Smith: No.

Defence Attorney: What kind of attempts did you make to make it clear that you did not want to
sleep with Mr. Anderson?

Smith: Well when he started kissing me, I put my hand between us and pushed him away. I told
him that I did not feel the same way. He then attempted again, and I kept moving back. I also
asked him several times to stop what he was doing, and to leave my apartment.

Defence Attorney: Why did you not yell Ms. Flavor into the room?
Smith: Because I felt as though I would eventually be able to stop Logan; but instead I shut
down. I felt as though I could not yell.

Defence Attorney: And what time did Mr. Anderson leave?
Smith: He left roughly around 2:30am.

Defence Attorney: You state that you and Mr. Anderson have never done anything outside of
work prior to the incident, why is that?
Smith: No specific reason.

Defence Attorney: Well aren’t there strict regulations regarding intimate relationships in the
workplace?
Smith: Yes.

Defence Attorney: Have you ever breached this regulation prior to this incident?
Smith: No! I would never consider it. My career is the only thing that I have.

Defence Attorney: Is it true that you slept with Ms. Jones's ex-boyfriend?
Smith: Yes, but I do not see how that has anything to do with this case.

Defence Attorney: Did you not think that maybe inviting Mr. Anderson over for dinner may
have been crossing the boundaries?

Smith: At the time, [ was not thinking of any boundaries because this dinner was supposed to be
purely friendly.

Defence Attorney: Why did you wait so long to contact the authorities?
Smith: Well I was scared that if I contacted authorities, everyone at work would find out, and I
would have lost my job.

Defence Attorney: If you were worried about losing your job, why did you decide to call
authorities roughly a week after the incident?

Smith: Because I couldn’t stand seeing his face at work anymore; I was scared of him. He would
stare at me, sneak around my desk at work, and follow me home.
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Defence Attorney: Did Ms. Jones approach you on May 13%, 20137
Smith: Yes.

Defence Attorney: Why is that?

Smith: Well Logan must have told her about what happened between him and I; however, she
only heard Logan’s side of it. I really did not want anyone to know that I was sexually assaulted,
so I denied that anything happened at all. I felt embarrassed and disgusted.

Defence Attorney: Did you know Mr. Anderson made a call to his brother that night telling him
that he was going to your house for dinner?
Smith: No.

Defence Attorney: Well is it true that on the evening of Tuesday May 14™, 2013, you and Mr.
Anderson went for a walk?

Smith: No, we did not go for a walk. I was on my way home when Mr. Anderson followed me to
my place. I asked him to leave me alone.
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Defence Witness, Logan Anderson

Defense Attorney: Please state your full name and occupation for the court.
Anderson: My name is Logan Anderson, and I work for the Department of National Defence.

Defence Attorney: Logan, can you describe for the court the events that occurred on May 10",
20137

Anderson: Of course. Kelly and I were working until 5:00pm, and right after work she said she
was hungry so I asked if she wanted to go out for dinner. She’s the one who suggested that we go
to her place and make food instead. Dinner went great and then we were talking afterwards and
were, you know, flirting.

Defence Attorney: And did you and Ms. Smith have sexual intercourse?
Anderson: Yes, we ended up having sex, but it was completely consensual. We both enjoyed it
and she didn’t once say anything about not wanting to have sex.

Defence Attorney: Did you spend the night?
Anderson: No. After the argument, Kelly insisted that I leave.

Defence Attorney: Logan, did you suspect or were you told at any time by Ms. Smith that she
did not consent to having sexual intercourse with you?

Anderson: No, there didn’t seem to be anything wrong and, you know, she didn’t say or do
anything that made me think that there was anything wrong.

Defence Attorney: Why do you think that Ms. Smith would accuse you of sexual assault if your
sexual relations were consensual by both parties?

Anderson: I don’t know for sure why she’s accusing me of such a serious offence that can
further jeopardize my reputation, but I think that she got scared because employees are not
supposed to be involved with one another. There are serious repercussions, such as employment
loss.

Defence Attorney: Was anyone aware of what happened that night?

Anderson: Yes, I do live with my brother and his wife, and I called him to inform him that I was
going over to a friends house for the night. He asked where I was staying and without thinking I
said Kelly’s place. It did not dawn on me that my sister-in-law would have said anything to
Kelly.

Defence Attorney: What happened next?
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Anderson: Well the following day I got a call from my sister-in law, Sarah, asking me all about
that night. I knew that Sarah and Kelly were not on good terms but I did not know why. So after
her begging, I eventually caved in and told her everything.

Defence Attorney: Did Ms. Smith know that you told Ms. Jones about that evening?
Anderson: No, she only knew about the phone call that I made to my brother, which essentially
started an argument on the night of May 10, 2013.

Defence Attorney: Was Ms. Smith upset that you told your brother where you were staying?
Anderson: Yes, I would say more than upset. After we were intimate, I informed her that I told
my brother where I was going for the night. She kept asking me why I would tell him, and that I
should have known Kelly would use this against her. She repeatedly told me to leave. So at
around 2:30am I left.

Defence: But she claims she did not know about this phone call, can you explain that?
Anderson: Not really.

Defence Attorney: Did you see Ms. Smith later that week and if so when?
Anderson: Yes, I believe I saw her on the evening of May 14, 2013.

Defence Attorney: What did you guys do?
Anderson: Well I asked her at work if it would be ok if I walked her home.

Defence Attorney: Why did you want to walk Ms. Smith home?
Anderson: Well, I was starting to like her.

Defence Attorney: Did she agree?
Anderson: She said she was in a hurry but if I met her outside for 5:00pm, it would be fine.

Defence Attorney: So what happened during this walk?

Anderson: Well it was about 5:05pm that I got out of the office, so I had to catch up to Kelly.
But once I met up with her we proceeded to talk about our day at work and then she informed me
that my sister-in law approached her yesterday about the night we had sex. She started telling me
that she knew us getting together would only result in negative consequences, and said that she
wanted space. So by this time, we were almost at her place. Once she told me she needed space, |
turned around and walked home.

Defence Attorney: Did you speak or see Ms. Smith later that week?
Anderson: No, [ only saw her at work. I attempted to talk to her but every time I said a word to
her, she would just ignore me.

Defence Attorney: Were you surprised that Ms. Smith accused you of sexually assaulting her?
Anderson: Yes, extremely. We were both consensual parties in this.

Defence Attorney: Did you sexually assault Ms. Smith?
Anderson: No I did not.
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Crown Cross-Examination:

Crown: Why did you feel the need to notify Ms. Jones of the incident?
Anderson: Well I did not consider it a big deal. Kelly is my sister-in-law and I knew she would
not say anything to get me in trouble.

Crown: Why did you ignore Ms. Smith's verbal and physical protests to stop your sexual
advances?
Anderson: She did not make any; if she did I would have stopped.

Crown: Did you at anytime blackmail my client; stating that you would ruin her reputation if she
told anyone about what happened?

Anderson: No never, I liked Kelly and was starting to care about her. I would not want to ruin
her reputation.

Crown: You think my client would make up the fact that she was raped, go through all the
trouble to hire a lawyer, potentially jeopardize her career, and risk criminal charges for reporting
a false accusation?

Anderson: To save her reputation, yes I do think so.

Crown: I think you are mistaken.



169

Crown Closing Statement

The defendant, Mr. Anderson, had found the perfect victim. Not only did Mr. Anderson sexually
assault my client, but he also made her life miserable by continuously attempting to speak to her
when clearly my client was not interested. There was merely one way to get what Mr. Anderson
wanted that night, and that was to sexually abuse my client. Since Ms. Smith rejected Mr.
Anderson, he decided that he would take advantage of Ms. Smith anyway, regardless of her
attempts to escape. Once the sexual assault was done, Mr. Anderson followed my client around
the office, and to her own residence. My client was scared of the defendant, was unable to work in
a comfortable atmosphere, and his presence left my client in shock. Ms. Smith did not contact
authorities on the night of the offence because she was worried about employment loss. Can all
these be mere coincidences, as the Defence would have you believe? No, you and I both know that
this goes beyond a series of coincidences, beyond any reasonable doubt the defendant, Logan
Anderson, did commit the crime for which he stands accused.
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Defence Closing Statement

Logan Anderson thought it was his lucky night; he was going on a date with a woman he started
to have feelings for. My client expected nothing more than just a dinner date; however, as the night
progressed, Ms. Smith and my client decided to mutually take their relationship to the next level.
Mr. Anderson believed that the sexual encounter that occurred was consensual. Ms. Smith also
went for a walk with Mr. Anderson on May 14th, 2013. If Ms. Smith was truly afraid of seeing my
client she would have contacted authorities well before May 16th, 2013. However, Ms. Smith did
not contact authorities the same night of the alleged offence; yet, waited roughly a week to do so.
After the sexual encounter Ms. Smith realized that serious repercussions could occur; therefore,
she decided to make false allegations that my client sexually assaulted her. With no hard evidence
of a crime, much less Mr. Anderson’s involvement, you must find there’s plenty of room for
reasonable doubt and return a verdict of not guilty.
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Crown Rebuttal

Criminals sometimes think they are smarter than the rest of us. But if that were true, they would
not commit crimes in the first place. Mr. Anderson admitted to the sexual encounter between him
and Ms. Smith. This admission along with: Ms. Smith’s several attempts to stop Mr. Anderson and
Mr. Anderson’s efforts to continuously pursue Ms. Smith after she made it clear she was not
interested, demonstrates that Mr. Anderson is guilty. The Defence would like you to believe that
anything short of a videotape of the defendant sexually assaulting Ms. Smith is insufficient
evidence. Well, folks, that is not true. You can send that message to the Defence by finding the
defendant, Logan Anderson, guilty.
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You will now answer a number of questions about what you have read in the trial transcript.
Please answer the questions honestly and to the best of your ability. We ask that you do not turn
back to earlier pages after you have completed them.

Jury Instructions

Presumption of Innocence
[1] Every person charged with an offence is presumed to be innocent, unless and until the
Crown has proved his guilt beyond a reasonable doubt.
[2] The indictment tells you and Logan Anderson what offence the Crown alleges against
Logan Anderson. The charge is not evidence. It is not proof of guilt.
[3] The presumption of innocence lasts throughout the trial. This presumption only ceases
to apply if, at the end of the case and on the whole of the evidence, the Crown has proved
beyond a reasonable doubt that Logan Anderson is guilty of the crime charged.

Burden of Proof
[1] The person charged does not have to present evidence or prove anything in this case, in
particular, that he/she is innocent of the offence charged.
[2] From start to finish, it is the Crown who must prove the guilt of Logan Anderson
beyond a reasonable doubt. You must find Logan Anderson not guilty of the offence
unless the Crown proves beyond a reasonable doubt that he is guilty of it.

Sexual Assault Indictment
271. Everyone who commits a sexual assault is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding 10 years
and, if the complainant is under the age of 16 years, to a minimum punishment of
imprisonment for a term of one year; or
(b) an offence punishable on summary conviction and is liable to imprisonment for a term
not exceeding 18 months and, if the complainant is under the age of 16 years, to a
minimum punishment of imprisonment for a term of 90 days.
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Appendix I — Trial Transcript (Aggravated Assault)

Note: depending on the condition, a male or female defence attorney was presented.

Below are excerpts from a trial concerning an account of aggravated assault. Please read through
the Crown’s opening statement, the Defence’s opening statement, the statement of two witnesses
(Mr. Campbell, Mr. White), the arresting officer McGrey, Kyle Smith (the victim) and the
statement of Logan Anderson (the defendant).

Background Information

Alleged Crime: Aggravated Assault
Defendant: Logan Anderson
Ottawa, Ontario

Arrested: May 10, 2013
Defendant’s Attorney: Josh Bailey
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Crown Prosecutor

Crown’s Opening Statement: The Crown will prove that Logan Anderson, on the evening of
May 10th, 2013, attempted to steal glasses and physically assaulted the store clerk, Kyle Smith,
from the Gems, Jewels & Lens Wear store located on 4th Avenue. Kyle Smith was struck several
times with an alloy bat, causing life-threatening injuries. The Crown will present a witness that
places Logan Anderson at the scene of the crime. The Crown will further demonstrate that Logan
Anderson had both motive and opportunity to commit the crime, was observed quickly leaving the
area of the crime just after it occurred, and had a similar alloy bat at his apartment when questioned
by police. In short, we will prove beyond any reasonable doubt that Logan Anderson is guilty of

this crime.



175

Defence Attorney

Defence’s Opening Statement: The Crown will tell you a wonderful tale during this trial. They
are going to try to piece together some loose bits of flimsy evidence, fill in the gaps with a couple
of coincidences, and try to glue it all together with some pretty slippery arguments to convince
you that my client is a criminal. The problem with the Crown’s story is that my client is not the
villain in this tale. The Defence will show that the pieces of evidence don’t fit together, that the
gaps are too big to be filled with mere coincidences and that the Crown’s speculative arguments
cannot hold it all together. Logan Anderson is an innocent man, and you, the jury, will be the real
villains if you send this innocent man to jail.
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Crown Witness, Kyle Smith

Crown: What were you doing the evening of May 10th, 2013?
Smith: I was at work.

Crown: Where do you work?
Smith: [ am a sales associate at Gems, Jewels & Lens Wear.

Crown: Can you tell me what occurred when Logan Anderson came into the store?
Smith: Well Mr. Anderson arrived at the store around 6:50pm. The first thing I asked him was
what he was looking for. He said he was really interested in getting new lenses.

Crown: What kind of lenses/glasses did Mr. Anderson ask to look at?
Smith: He stated that since he had a Bulgari Crystal watch, he wanted something that would match
and was interested in seeing the Bulgari Crystal glasses.

Crown: Was Mr. Anderson wearing the watch?
Smith: Yes.

Crown: What is the value of the watch?
Smith: Roughly $5200, and they are generally hard to obtain.

Crown: What is the value of the Bulgari Crystal glasses?
Smith: We were selling them for $4500.

Crown: How interested was Mr. Anderson in getting those particular glasses?
Smith: Mr. Anderson was only interested in these particular glasses and mentioned numerous
times that he must have them.

Crown: What happened when you were showing the glasses to Mr. Anderson?

Smith: He asked if we had larger frames because the ones on display were for a person with larger
eyes and rounder cheek bones, and as he was a man with defined features such as small eyes, and
defined cheek bones, the glasses didn’t fit his face well. I left the glasses that I was showing him
behind the counter and went to the back of the store to check if we had larger frames in stock.

Crown: What happened next?

Smith: I found the larger frames that he was looking for and went back into the showroom to allow
him to try them on. As I returned, I saw Mr. Anderson with what looked to be a baseball bat. After
that I blanked out, and all I remember is being in the ambulance.
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Defence Cross-Examination

Defence: How certain are you that the person who assaulted you was Mr. Anderson?
Smith: [ am pretty certain it was him.

Defence: But your memory is a little flawed?

Smith: Well it was a while ago, but I do think Mr. Anderson is the one who assaulted me since he
had he had very defined cheek bones, and small eyes. He looked very mature. The man sitting in
front of me today, Mr. Anderson, has similar features.

Defence: But just to clarify, you are not a 100% definite that Mr. Anderson was the one who
assaulted you?
Smith: I am 99% sure.

Defence: Why would Mr. Anderson assault you?
Smith: I am not too certain. I think he was probably attempting to steal the glasses.

Defence: But it was clear that the glasses were not stolen, correct?
Smith: Correct, but I also just want to note that when the glasses were found, they were broken.
Therefore, Mr. Anderson might have lost the incentive to steal them.

Defence: How sure are you that the watch Mr. Anderson was wearing was a Bulgari Crystal watch?
Are there not many different types of Bulgari Crystal watches?
Smith: There are many different types; from what I saw, it was a white Crystal watch.

Defence: Do you sell a lot of Bulgari Crystal watches?
Smith: Not many originals, but many white Crystals. They are a lot cheaper and sell for about
$2500.

Defence: So only certain Bulgari Crystal watches are hard to get, such as the original?
Smith: Correct.

Defence: Who contacted the authorities for you?
Smith: I believe Steve Campbell, the assistant manager, was the one who immediately called the
police, and gave them a description of Mr. Anderson.
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Defence Witness, Steve Campbell

Defence: Where were you during the evening of May 10th, 2013?
Campbell: I was working in the back room of Gems, Jewels & Lens Wear, repairing various pieces
of jewelry and glasses.

Defence: What is your role at Gems, Jewels & Lens Wear?
Campbell: [ am a glasses repair expert and assistant manager.

Defence: Did you witness Kyle Smith show a man various pairs of glasses?
Campbell: No, I never went out onto the sales floor, but Kyle asked if I had larger frames for the
Bulgari Crystal glasses. I found larger frames that Kyle wanted and then continued with my work.

Defence: What happened afterwards?
Campbell: About two minutes later, I heard a loud noise. I didn’t think anything of it, but then I
heard Kyle scream. I ran to the front and saw Kyle lying on the floor.

Defence: Can you please explain Mr. Smith’s injuries.
Campbell: He was bleeding from the head, and had several blood marks all over his clothes. I was
not entirely sure of the extent of his injures to the rest of his body.

Defence: Were you able to see who the person was that allegedly assaulted Mr. Smith?
Campbell: No. As I was running into the showroom, the person was running out the door.

Defence: Therefore, you are uncertain as to whether or not Mr. Anderson was the one who
assaulted Mr. Smith.
Campbell: That is correct.

Defence: It would appear as though no strong evidence can really place my client at the scene of
the crime.
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Crown Cross Examination

Crown: Did you contact authorities?
Campbell: Yes. I grabbed the phone as soon as I saw the man run out of the store. They told me
that an officer on a bicycle was in the area and would be over shortly to take a statement.

Crown: Were you able to give some sort of a description to the authorities?
Campbell: Yes, I told them that the man I saw leaving the store was wearing light blue jean shorts,
a white T-shirt, and a red baseball hat. He was also carrying an alloy baseball bat.
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Crown Witness, Constable Robert McGrey

Crown: Can you tell me what you did after receiving a call from your dispatcher that an assault
had just occurred at the Gems, Jewels, & Lens Wear store?

Constable McGrey: | took down the description of the suspect and proceeded to bike to 4th
Avenue to take the statement of the assistant manager.

Crown: What happened on your way to the store?

Constable McGrey: While on route to Gems, Jewels, & Lens Wear I observed a male matching
the description of the suspect running along 2nd Avenue at around 7:00pm. I wanted to question
him, but he got to his car and drove off before I could talk to him.

Crown: How did you come to arrest Mr. Anderson for the assault?

Constable McGrey: While I did not manage to talk to Mr. Anderson right after the incident, I
took down the license plate of the car and traced it back to Mr. Anderson. When I went to Mr.
Anderson’s residence about two hours later, around 9:00 pm, he was wearing a similar watch that
was described by Mr. Smith to be a Bulgari Crystal watch. He was also wearing a red baseball hat,
and there was an alloy baseball bat placed at the entrance door. I requested that Mr. Anderson be
brought in for further questioning. He admitted to having visited the store on May 10th, 2013, and
was subsequently arrested for the assault against Mr. Smith.

Crown: Was there a video surveillance system in the store?

Constable McGrey: Yes, there were numerous video cameras in the store, but the only one
operational on May 10th, 2013 was the camera focused on the front entrance. When reviewing the
video tapes, I observed a man exiting the store. However, due to how the camera was positioned,
we were unable to see the man’s face.
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Defence Cross-Examination

Defence: Was the video camera in a position that would show the sidewalk?
Constable McGrey: No, the camera was positioned in a way that limited the view to just the
entrance door.

Defence: Therefore, there is no footage that would show Mr. Anderson waiting for his friend Mr.
White?
Constable McGrey: No, unfortunately not.

Defence: When you say you saw a man exiting the store, what exactly did you see?
Constable McGrey: [ saw a man with a red baseball hat exit the store; however, due to the lack
of visibility, I was unable to see if he was holding a baseball bat or not.

Defence: When you say you saw Mr. Anderson running along 2nd Avenue, what exactly was Mr.
Anderson wearing.

Constable McGrey: The red baseball hat was the first thing that I noticed; apart from that, [ saw
that Mr. Anderson was wearing blue jean pants, and a gray t-shirt.

Defence: That is a little concerning considering Mr. Campbell stated that he saw my client wearing
blue jean shorts and not blue jean pants. Are you saying that Mr. Campbell might have made a
mistake?

Constable McGrey: From what I saw, Mr. Anderson was wearing blue jean pants.

Defence: Do you think maybe you arrested the wrong person?
Constable McGrey: No.

Defence: I am still a bit confused about your attempt to apprehend Mr. Anderson. Could you
describe the events that took place when you observed Mr. Anderson running up 2nd Avenue?
Constable McGrey: I observed an older looking male running north on 2" Avenue who matched
the description given by the store clerk to my dispatcher. I tried to make contact with him, both
through verbal commands and physical actions, but he got to his car and drove off before I could
apprehend him.

Defence: Did Mr. Anderson look like he was trying to get away?
Constable McGrey: Given the context of the situation, it did look like he was trying to get away.

Defence: Is it not entirely possible that he didn’t see or hear your attempts to stop him?
Constable McGrey: Yes, it is possible.

Defence: In order for Mr. Anderson to have assaulted Mr. Smith he would have had to have the
baseball bat in his possession as he was returning to his car. Did you see Mr. Anderson carrying
any baseball bat while returning to his car?

Constable McGrey: Yes.
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Defence: Considering the injuries that Mr. Smith endured, the baseball bat would have been
covered in blood. Did you see any blood on the baseball bat or on Mr. Anderson?
Constable McGrey: No, I did not see any blood on the baseball bat or on Mr. Anderson.

Defence: Were you able to match the baseball bat that Mr. Anderson had in his possession to the
one that was used to assault Mr. Smith?

Constable McGrey: No we were not. While the baseball bat in Mr. Anderson’s possession was
confirmed to be the same type of baseball bat, the baseball bat in Mr. Anderson’s possession did
not contain any traces of blood. That being said, there are tons of cleaning products that could have
removed the blood residue.

Defence: Removing the blood residue from the bat seems very time consuming, given the
circumstances.
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Defence Witness, Mark White

Defence: How do you know Logan Anderson?
White: We play on the same baseball league.

Defence: On May 10th, 2013, did you have a baseball game, and if so, where was it held?
White: Yes, it was held at Alexandria Park.

Defence: What time was the game scheduled for?
White: It was scheduled for 5:00pm.

Defence: Is the Alexandria Park close to the assault that occurred on 4th Avenue?
White: Yes, it is located about two blocks away on 2nd Avenue.

Defence: On May 10th, 2013, did you have plans to meet with Mr. Anderson at the Gems, Jewels,
& Lens Wear?
White: Yes, we had plans to meet at 4:45pm at the Gems store.

Defence: Do you always meet at that location?
White: Yes, I work on 4th avenue, so generally we meet at that location and walk to the diamond
together.

Defence: Why didn’t you meet Mr. Anderson on May 10th?
White: I took the day off that day, and forgot to tell Logan. I texted him once I arrived at the
diamond to tell him I wouldn’t be meeting him.

Defence: Was Mr. Anderson at the baseball game?
White: Yes.

Defence: Did you see Mr. Anderson exist the washroom?
White: Yes, it was about 6:551sh I noticed Mr. Anderson running from the bathroom. I guess he

was in a big hurry.

Defence: Well clearly my client cannot be at two places at once.
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Crown Cross-Examination

Crown: Now you said Mr. Anderson was at the baseball game, correct?
White: Yes.

Crown: Did Mr. Anderson stay for the whole game?
White: No, he had to leave about 20 minutes prior to the end of the game.

Crown: What time was the game scheduled to end?
White: At 7:00pm.

Crown: So Mr. Anderson probably left at around 6:40pm?
White: Yes, give or take a few minutes.

Crown: Did Mr. Anderson say why he had to leave early?
White: All he said was that he had an important date.

Crown: Did Mr. Anderson ever talk to you about purchasing Bulgari Crystal glasses?
White: No, but he had mentioned a few times that he needed glasses.
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Defence Witness, Logan Anderson

Defence: What were you doing in Gems, Jewels, & Lens Wear on May 10th, 2013, at 4:45pm?
Anderson: [ was meeting someone.

Defence: Who were you meeting?
Anderson: [ was meeting Mark; we play for the same baseball league.

Defence: Did Mr. White arrive?
Anderson: No, [ waited for about five minutes, and then I received a text from him stating that he
was already at the baseball diamond.

Defence: Do you generally meet Mr. White at that location?
Anderson: Yes.

Defence: It does not seem like a guilty person would admit to the police to having been at the
location of the store where an assault occurred.
Anderson: I fully co-operated with the police because I have nothing to hide.

Defence: Did you attend Gems, Jewels, & Lens Wear after the baseball game?
Anderson: No I left the baseball game early to get changed, I had an important date.

Defence: Constable McGrey mentioned that when he went to your residence to talk with you later
that evening, he found you in possession of a similar alloy baseball bat that was used to assault
Mr. Smith. Can you shed more light on this?

Anderson: I play baseball on a regular basis, so generally I leave my alloy bat at my entrance.

Defence: Just to make sure we are all on the same page here, did you assault Mr. Smith?
Anderson: No way, | would never assault anyone!
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Crown Cross-Examination

Crown: You say that you would never assault anyone, but why would you drive away when a
police officer was trying to stop you? This seems to be something that only a guilty person would
do.

Anderson: I did not notice the officer. I had to leave my baseball game early, because I was late
for a date, and I must have missed him.

Crown: Mr. White stated that you left the baseball game around 6:40pm, would that be correct?
Anderson: Yes, I remember looking at my watch and the exact time was 6:39pm.

Crown: How far was your car from the park?
Anderson: About a 3 minute walk.

Crown: If you left at 6:40pm, you would have been running to your car at around 6:45pm. Yet,
Constable McGrey saw you running to your car at 7:00pm. Can you explain this difference in
time?

Anderson: Well I did not go straight to my car, I had to change.

Crown: Ok. So it took you roughly 15 minutes to get changed?
Anderson: I guess so, yea.

Crown: What did you change into?
Anderson: The clothing I was wearing prior to the game, which was a grey t-shirt and blue jean
pants.

Crown: Mr. White stated that he saw you at around 6:55pm running from the washrooms. Clearly
you were nervous about something?
Anderson: No, [ was just going to be late.

Crown: Yes. Or you made your way to Gems, Jewels, & Lens Wear after getting changed, once
you assaulted my client, you rushed over to the washrooms where you decided to clean the blood
residue off your bat and returned, in a hurry, to your vehicle because you did not want to get
caught.

Anderson: No, [ remained at the washroom the whole time.

Crown: Certainly your motive to enter Gems, Jewels, & Lens Wear was to purchase a nice pair of
glasses that went nicely with your watch, prior to your important date, correct?

Anderson: I was not at Gems, Jewels, & Lens Wear at 6:50pm. I only attended at 4:45pm to meet
with Mr. White.

Crown: Mhm, but the camera shows someone leaving the store with a red baseball hat, and Mr.
Smith clearly remembers your face
Anderson: [ am one of several people who wear red baseball hats.
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Crown: Also, the watch that you were wearing, according to Mr. Smith, is quite rare and Constable
McGrey witnessed you wearing it. Can you explain this?

Anderson: The watch I was wearing was a Bulgari white Crystal watch. It is quite different than
the original Bulgari Crystal watch, and easier to find as was mentioned earlier.

Crown: Are you saying that you were not the person who physical assaulted Mr. Smith on May
10, 2013.
Anderson: That is correct.
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Crown Closing Statement

The defendant, Mr. Anderson, had found the perfect victim. There was one way to get the glasses
without paying for them; that is, steal them. Since Mr. Anderson did not get a chance to grab the
glasses, he decided to assault the store sales associate, Kyle Smith, in hopes that the glasses would
be available. Once the assault was done, Mr. Anderson realized that the glasses were broken, and
rather than looking for another pair, Mr. Campbell’s appearance scared him off. How do we know
this? First, the defendant admitted to having been at the shop, and a witness saw Mr. Anderson run
up 2nd Avenue, which is just a 5 minute walk from Gems, Jewels, & Lens Wear. Second, the
camera clearly showed the defendant leaving the store wearing a red baseball hat, one very similar
to that of Mr. Anderson's. Third, when police tried to talk to the defendant afterwards, he drove
off in his car. Fourth, when questioned by police the defendant had an alloy baseball bat identical
to the one used to assault Mr. Smith. Can all these be mere coincidences, as the Defence would
have you believe? No, you and I both know that this goes beyond a series of coincidences, beyond
any reasonable doubt, that the defendant, Logan Anderson, did commit the crime for which he
stands accused.
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Defence’s Closing Statement

Logan Anderson thought it was a normal day; he managed to make it on time for his baseball game
and had to leave early for an important date. Considering Mr. Anderson had to leave his baseball
game early for an important date; he would not have had sufficient time to arrive at Gems, Jewels,
& Lens, assault Mr. Smith, and remove the residue from his alloy baseball bat, all within the span
of 15 minutes. In addition, the individual that Constable McGrey observed running up 2nd Avenue
does not match the physical description of the suspect given by Steve Campbell. My client was
wearing jean pants and a grey shirt, as mentioned by Constable McGrey; as oppose to jean shorts
and a white shirt mentioned by Steve Campbell. These details are crucial in determining whether
or not my client is guilty. No solid evidence can place my client at the scene of the crime.
Furthermore, it was determined that the bat Mr. Anderson had in his possession did not contain
any of Mr. Smith’s blood. With no hard evidence of a crime, much less Mr. Anderson’s
involvement, you must find there’s plenty of room for reasonable doubt and return a verdict of not
guilty.
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Crown Rebuttal

Criminals sometimes think they are smarter than the rest of us. But if that were true, they would
not commit crimes in the first place. Mr. Anderson admitted to being present at the scene of the
crime. This admission along with: a video recording of Mr. Anderson leaving the store and Mr.
Anderson’s attempts to flee from the police demonstrate that Mr. Anderson is guilty. The Defence
would like you to believe that anything short of a videotape of the defendant assaulting Mr. Smith
is insufficient evidence. Well, folks, that is not true. You can send that message to the Defence by
finding the defendant, Logan Anderson, guilty.
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You will now answer a number of questions about what you have read in the trial transcript.
Please answer the questions honestly and to the best of your ability. We ask that you do not turn
back to earlier pages after you have completed them.

Jury Instructions

Presumption of Innocence
[1] Every person charged with an offence is presumed to be innocent, unless and until the
Crown has proved his guilt beyond a reasonable doubt.
[2] The indictment tells you and Logan Anderson what offence the Crown alleges against
Logan Anderson. The charge is not evidence. It is not proof of guilt.
[3] The presumption of innocence lasts throughout the trial. This presumption only ceases
to apply if, at the end of the case and on the whole of the evidence, the Crown has proved
beyond a reasonable doubt that Logan Anderson is guilty of the crime charged.

Burden of Proof
[1] The person charged does not have to present evidence or prove anything in this case, in
particular, that he is innocent of the offence charged.
[2] From start to finish, it is the Crown who must prove the guilt of Logan Anderson
beyond a reasonable doubt. You must find Logan Anderson not guilty of the offence
unless the Crown proves beyond a reasonable doubt that he is guilty of it.

Aggravated Assault Indictment
268. (1) Every one commits an aggravated assault who wounds, maims, disfigures or
endangers the life of the complainant.
(2) Every one who commits an aggravated assault is guilty of an indictable offence and
liable to imprisonment for a term not exceeding fourteen years.



Appendix J — Demographic Questionnaire

What is your age?

17 and under 41 to 50
18 to 30 51 to 60
31 to 40 61 and older

What is your gender?

Man

Woman

Transgender

You do not have an option that applies to me

What is your racial/ethnic background?

Asian

Black/African-Canadian

Middle Eastern

East Indian

Hispanic/Latino

White/Caucasian

Aboriginal Canadian/Native Canadian/First Nation
Other

Are you a Canadian citizen?

Yes
No

Have you ever been convicted of an indictable offence, for which you did not receive a formal

pardon?

Yes
No
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Appendix K — Need for Cognition Scale
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Please circle your answer to each of the below questions on a scale between strongly disagree (1) or

strongly agree (7)
Strongly
Disagree

1.  I'would prefer complex to simple problems 1

2 I like to have the responsibility of handling a situation 1
that requires a lot of thinking

3. Thinking is not my idea of fun 1

4.  Iwould rather do something that requires little thought
than something that is sure to challenge my thinking 1
abilities

5. Itryto anticipate and avoid situations where there is a
likely chance I will have to think in depth about 1
something

6.  1find satisfaction in deliberating hard and for long hours

7. lonly think as hard as I have to

8. Iprefer to think about small, daily projects to long-term 1
ones

9.  Ilike tasks that require little thought once I’ve learned 1
them

10. The idea of relying on thought to make my way to the 1
top appeals to me

11. Ireally enjoy a task that involves coming up with new 1
solutions to problems.

12. Learning new ways to think doesn’t excite me very 1
much

13. I prefer my life to be filled with puzzles that I must solve

14.  The notion of thinking abstractly is appealing to me

15.  Twould prefer a task that is intellectual, difficult, and
important to one that is somewhat important but does not 1
require much thought

16. I feel relief rather than satisfaction after completing a 1
task that required a lot of mental effort

17. 1t’s enough for me that something gets the job done; I 1
don’t care how or why it works

18. T usually end up deliberating about issues even when 1

they do not affect me personally

~ b

~ b

Strongly
Agree
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
6 7
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Appendix L — Sex Role-Inventory Scale

Indicate how well each item descries you on the following scale.

Never or almost never true
Usually not true

Sometimes but infrequently true

Occasionally true

Often true
Usually true

Always or almost always true

self -reliant
yielding
helpful

defends own beliefs

cheerful
moody
independent
shy
conscientious
athletic
affectionate
theatrical
assertive
flatterable
happy

strong personality
loyal
unpredictable
forceful

feminine

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.

reliable

analytical

sympathetic

jealous

has leadership abilities
sensitive to needs of others
truthful

willing to take risks
understanding

secretive

make decisions easily
compassionate

sincere

self-sufficient

eager to soothe hurt feelings
conceited

dominant

soft spoken

likeable

masculine

N NN R W

41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

56.
57.
58.
59.
60.

194

warm
solemn

willing to take a stand
tender

friendly

aggressive

gullible

inefficient

acts as a leader

childlike

adaptable

individualistic

does not use harsh language
unsystematic

competitive

loves children

tactful

ambitious

gentle

conventional
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Appendix M — Chi-Square: Testing the Assumption of Expected Frequencies

Verdict Decision by Defence Attorney Gender Cross Tabulation

Defence Attorney Gender

Female Male Total
Verdict Not Guilty Count 34 22 56
Decision Expected Count 29.4 26.6 56.0
% within Gender of the 81.0% 57.9% 70.0%
defence attorney
Guilty Count 8 16 24
Expected Count 12.6 11.4 24.0
% within Gender of the 19.0% 42.1% 30.0%
defence attorney
Total Count 42 38 80
Expected Count 42.0 38.0 80.0
% within Gender of the 100.0% 100.0%  100.0%

defence attorney
a. 0 cells (.0%) have expected count less than 5. The minimum expected count is 11.40.
b. Computed only for a 2x2 table

Verdict Decision by Crime Domain Cross Tabulation
Crime Domain
Aggravated Sexual

Assault Assault Total
Verdict Not Guilty Count 27 29 56
Decision Expected Count 26.6 29.4 56.0
% within Crime 71.1% 69.0% 70.0%
domain
Guilty Count 11 13 24
Expected Count 11.4 12.6 24.0
% within Crime 28.9% 31.0% 30.0%
domain
Total Count 38 42 80
Expected Count 38.0 42.0 80.0
% within Crime 100.0% 100.0%  100.0%
domain

a. 0 cells (.0%) have expected count less than 5. The minimum expected count is 11.40.
b. Computed only for a 2x2 table
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Appendix N — Kruskal-Wallis H: Testing the Assumption of Normal Distribution:
Kolmogorov-Smirnov and Shapiro-Wilk Test across each Independent Variable

Normality Tests
Kolmogorov-Smirnov* Shapiro-Wilk
Defence Attorney Statisti
Gender Statistic df Sig. c df Sig.
Verdict Female 211 42 .000 .802 42 .000
Certainty ~ Male .169 38 .008 .868 38 .000

Normality Tests

Kolmogorov-Smirnov® Shapiro-Wilk

Crime Domain Statistic df Sig. Statistic df Sig.
Verdict Aggravated 192 38 .001 .847 38 .000
Certainty Assault

Sexual Assault 204 42 .000 .844 42 .000
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Appendix O — Kruskal-Wallis H: Testing the Assumption of Similar Distribution across

each Independent Variable

Histograms: Defence Attorney Gender

Frequency

124

1

Frequency

o

Histogram

for DefenceAttorneyGender= Female
Mean = -3.79
Std. Dev. = 6.194
N =42

2
T T T
-10 -5 0 5 10
Verdict Certainty
Histogram
for DefenceAttorneyGender= Male

Mean = -1.13

61

Std. Dev. = 7.253
N =38

Verdict Certainty
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Box Plots: Defence Attorney Gender
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Histograms: Crime Domain

Frequency

Frequency

Mean = -2 .87
Std. Dev. = 6.597
N=38

Mean = -2.21
Std. Dev. = 7.056
N=42

Histogram
for CrimeDomain= Aggravated Assault
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Box Plots: Crime Domain
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Appendix P — Hierarchical Multivariable Linear Regression: Testing the Assumption of
Independence of Errors

Independence of errors for Perceived Credibility of the Defence Attorney across Defence
Attorney Gender

Scatterplot
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Appendix Q — Hierarchical Multivariable Linear Regression: Testing the Assumption of
Linearity

Normal P-P Plot of Regression Standardized Residual
Dependent Variable: MeantestDFQ
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Appendix R — Hierarchical Multivariable Linear Regression: Testing the Assumption of

Perceived credibility of the Defence Attorney when predicted by Gender of the Defence

Attorney
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Appendix S — Hierarchical Multivariable Linear Regression: Testing the Assumption of
Multicollinearity

Collinearity Diagnostics: Tolerance and Variance inflation factors (VIF) for both

Independent Variables

Collinearity Statistics

Tolerance VIF
Defence Attorney Gender .698 1.432
Crime Domain .698 1.432

Cross Tabulation Results for both Independent Variables

Approximate

Value Significance
Nominal by Nominal Phi .003 .982
Cramer's V .003 982

N of Valid Cases 80




