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Is Collective Bargaining Protected by
Canada’s Charter of Rights?
by Allan McChesney, April 1989
Revised in part November 1989

1.  Introduction

2april 9, 1987 was not a bright spring day for Canadian labour leaders.
On that date, the Supreme Court of Canada released its trilogy of decisions on
the meaning of "freedam of association" in the Charter of Rights.l The
highest court ruled that under Canada’s Constitution, neither the right to
strike nor the right to bargain collectively were part of guaranteed
associational rights. Or did they so rule?

A major cbjective of this essay is to demonstrate that though the
Supreme Court did not find strike rights to be protected, the Court may not
have conclusively resolved the issue of whether a right to collective
barqaining is guaranteed. A second purpose of this paper is to examine and to
develop lines of reascning that have not been thoroughly addressed in
constitutional jurisprudence and which might serve to frame Charter protection
for collective bargaining in future litigation. The "right to bargain
collectively” will be explored in the light of Charter section 7 (guaranteeing
liberty and security of the person) and of section 15 (proclaiming ecuality
rights). The significance of international law will be pondered. A central
question of the study is whether collective bargaining, or elements of it,
might be fundamental in Canada’s democratic society.
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In the Supreme Court’s labour relations trilogy, the dissenting judges,
Chief Justice Dickson and Madam Justice Wilson, reasoned that the Constitution
Act, 1982 does safequard both the right to collective bargaining and the
freedam to strike. The majority found that the meaning of "freedom of
assocjation" in the Constitution does not encompass strike rights. It will be
asserted here that while four Justices held that the freedam to strike is not
protected, only three of those judges stated definitively that collective
bargaining rights are not safequarded.

Only six judges tock part in writing decisions on the trio of freedem of
association cases. If only three of these Justices ruled that bargaining
rights are not covered by the Charter, may we conclude that aspects of the
bargaining rights question remain open? If so, even without having to
overrule itself, the Supreme Court could hold in a future case that the
charter guarantees scme collective bargainingl® rights for Canadian workers.

It is appropriate to state at the cutset that in the months following
ﬂaeissnmeofﬂntrilogy,mnyp;blismdﬁaumntariesatpmsedmeviw
that both the freedam to strike and collective bargaining rights were found
unprotected.? Prima facie, at least, that opinion was shared by same leading
Canadian authorities on labour rights under the Constitution.3 Yet it was
possible to read the law as it stood in 1987 and reach a contrary conclusion.
Subsequent rereadings of the leading appellate decisions have served to
confirm the initial view that the question of constitutional protection for
collective bargainirg rights has not been resolved. The substantiation for
and implications of that assertion are put forth in the following pages.



In a mmber of Canadian jurisdictions, conflicts involving freedam of
association under the Canadian Charter of Rights and Freedams (Part I of the
Constitition Act, 1982) had worked their way to the top of the judicial
pyranid by the end of 1985.4 The central foo:s of interpretation was section
2(d) of the Charter: '

2. Everyane has the following fundamental freedoms:

(d) Freedam of asscciation.

The Supreme Couxxrt of Canada did not formulate its own conclusions until
three pivotal cases had been argued before the Court. This delay clearly
allowed the members of the Court to test arguments put to them against a wider
backdrep of factual and statutory circumstance. The three decisions, though
issued jointly on one day, are quite separate factually. In each judgmernt,
analysis of constitutional law is cross-referenced to the legal analysis
contained in the campanion judgments in the trio.

One result of the cross-referencing of interpretive elements is of
course sharter written reasons. Advocates for the losing (trade union) side
could fairly question whether the reasoning presented by the dominant group of
judges is, in real terms, too short.’ The plurality of judges who stated that
neither a right to strike nor a right to collective bargaining are enshrined
in section 2(d) dealt rather tersely with some issues put forward by the small
army of legal talent representing main litigants and interveners.® The two
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dissenting judges, as well as Mr. Justice McIntyre, the author of an opinion
that primarily concurs with the governing plurality, found it necessary to
examine the law with a wider lens and a greater variety of filters. Chief
Justice Dickson and Madam Justice Wilson joined forces in forceful dissent on
the core commndrum, the extent of the rights contained within "freedom of
association".’

All published commentaries reviewed appear to agree on what the
dissenting opinions in the trilogy say about the.right to strike and
collective bargaining.® The reasons upon which controversy turns are those
articulated by Mr. Justice McIntyre. Although his reasoning is carried
forward with more philosophical fuel, he arrives at the same conclusion as the
plurality with respect to the right to strike, producing a majority against
its protection in the Charter.? What Mr. Justice McIntyre does not say,
though leading authorities seem to disagree here, is that collective
bargaining rights are outside the circle of section 2(d) of the Charter.

During the preparatory research stages of this thesis, there were few
published commentaries available dealing with the rationale and ramifications
of the "freedam of association" trilogy. It is prudent to point cut that the
mightofearlypabiishedwoﬂsmnagairstﬂxeopinime&pr&sedhere
regarding the inconclusiveness of the jurisprudence culminating in the Supreme
Court trilogy. On balance, they appeared to agree with one another an a key
point, that the Supreme Court found both strike and bargaining rights to be
oautside the scope of Charter guarantees. These authorities will be discussed
in Part 3 jinfra. when all was reread and reconsidered, however, there still
seemad good reason to hold the opinion that the Supreme Court had indeed left
roam for important camponents of collective bargaining in the Charter’s house



of rights. 10

2.2 The Three Isading Cases

The issues in each of the freedom of association appeals that camprised
the trilogy were of sufficient normative import to inspire goverrment counsel
representing a majority of Canadian jurisdictions to take part in one or more
ofthehean‘.rgs.n Two causes had provincial origins. The one action that
focussed on a federal statute was the RPublic Service Alliance case.}? his
matter had originated in the Federal Court as a challenge to the federal anti-
inflation scheme governed by the

This legislation acted to constrain income raises for public sector employees.
It exterded the life of collective agreements for two or more years ard
susperded the right to strike during the duration. Madam Justice Reed of the
Federal Court Trial Divislion faund that freedom of association did not include
a right to strike or protection for collective ba.x:ga.i.t'l.i.n;.:l"lr

The Federal Court of Appeal agreed with Reed, J. In its brief judgment,
the Court of 2Appeal construed freedom of association under the Charter to be
limited to the right to join an association. Although one’s right to be part
of a group was guaranteed, there was no protection of cbjects for which the
association was formed, nor of the means pursued by the association to achieve
it'spn'posa.ls

The second case in the trilogy examined the imposition of restrictive
labour negotiation conditions by the Goverrment of Alberta on its public

sector employees. 16

The primary questions determined by the Alberta Court of
Appeal concerned the statutory removal of strike and lockout rights and their

replacement by imposed compulsory arbitration. The Alberta Court of Appeal
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reached conclusions similar to those held by their federal counterparts in the
Mg@_&lliﬂr_gcase, finding that freedom of association under the
Charter has a limited content.’

The third case in this group also came from a provincial appellate

c:::ot.u:t:.18

The Dajry Workers controversy concerned a back-to-work statute
enacted by the provincial goverrment to head off threatened strikes and
locka.rl'.s;. imvolving twelve dairies in Saskatchewan. The law in que: btion, the
Dairy Werkers (Maintenance of Operations Act)'® declared that the expired
collective bargaining agreement would remain in force, suspended the right to
strike and installed a campulsory arbitration system in substitutien.

The Saskatchewan Court found that the legislation vioclated section 2(d)
of the Charter of Rights. Chief Justice Bayda, and also Camercn, J.A. who
wrote a separate concurring opinion, agreed (iat freedom of association
externded beyor.. the bare right to join an association. Same of the means by
which an association pursued its cbjects were protected by the Charter. One
of these was the right to strike, seen by the Court as a necessary piece of
equipment on the union side of collective bargaining manceuvres.

2.3 The Content of Fyeedom of Assocjation

In the progression of the trilogy along the curial ladder, the
predaminant gquandaries addressed by the judiciary surrounded the potential
Problems presented by enshrinement of a right to strike in the Constitutionote
A majority of the participating judges, including those forming a Supreme
Court majority, held that the right to strike is not protected by the
Constitution. Rather than dwell on the Court’s reasoning on what appears to
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be the closed issue of strike rights, this paper will struggle with the more
interesting puzzle linking freedom of association with collective bargaining.

~ Although many sources will be analysed herein, the primary focus must be
on the high water mark of the law to datz, the Supreme Cowrt trilogy. In
formilating their judgments, the Supreme Court of Canada chose to make the
Alberta Iabour Reference their central decision, against which the judgments
in the other two cases are cross-referenced. An outline of the factual
background and reasons in that matter will therefore be set out first.

2.3 (a) Reference Re Public Service Emplovee Relatjons Act, Tabour

Relations Act and Police Officers Collective Bargaining Act,

Albexrta Unjon of Provincial Emplovees et al. v. Alberta (Attormey
Genera})20
Seven questions had been referred to the Alberta Court of Appeal by the

provincial goverrment, all dealing with the constitutionality of parts of
three pieces of legisiation. The Public sg.;y_;,gg' i Employee Relations Act?l
applied to provincial public servants generally. The Labour Relatjons Act2?
covered, jinmter alia, firefighters and hospital workers, and the Police
Officers collective Bavemining Act®’ was, as suggested by its title,
applicable to police officers.

Two primary issues were raised in the case (hereinafter referred to as
the Alberta labour Reference): (1) whether the provisions of the three named
statutes offended the Charter, in that they prohibited strikes and imposed
campulsory arbitration to resolve impasses involving the designated groups;
(2) whether the provisions of those statutes that related to the conduct and
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allowable subject matter of arbitration were inconsistent with the Charter.
In ways that the target trade unions found unfair, the Acts in question
blocked or limited the arbitrability of certain items and required the
arbitration board to consider other specified factors in arriving at its

awazd.24

In their judgment, the Alberta Court of Appeal determined that the
impugned provisions addressed in the first question did not breach the
Charter. They declined to answer the second query.

The Supreme Court of Canada, per le Dain, J., with Beetz ard La Forest
JJ. concurring, dismissed the public employees’ appeal, helding that section
2(d) of the Charter (set out at Chapter 2.1, supra) does not guarantee a right
fortmimmarbezstobaxgamcollectivelyorarighttostrﬂte.zs on the
question of whether a right to strike was encompassed by section 2(4),
McIntyre, J. also concurred in the negative rneply.26

The reasans of Le Dain, J., speaking for the plurality, express the view
that section 2(d) does guarantee the freedom to work for the creation of an
association, to be a member of an association, to maintain its existence ard
to participate in its lawful activities without pemalty or reprisal. In the
view of the plurality, however, the concept of freedom of association must
have meaning for a wide range of organizations or associations of a political,
religious, social and econcmic nature. These bodies have a great diversity of
abjects, and are widely varied in their methods of pursuing these purposes.
It is in this wider perspective, and not merely with regard to the perceived
needs of trade unions, that the Court must construe "“freedam of association”.
This broader view must come into play when the Cowrt consicers the
implications of extending the constitutional safeguard to cover a right to
engage in a particular activity.
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This perception of the concept of freedom of association also held true,

in the eyes of Mr. Justice Ie Dain, when the particular activity was said to
be essential to the meaningful existence of an association, in this case a
trade union. The premise that the concept of freedom of association would be
empty and meaningless without specific constitutional protection for union
associational activities was rejected. The rights for which constitutional
safequards were sought in the Alberta employees’ appeal were found not to be
fundamental rights or freedams. The modern rights to strike and to bargain
collectively were held to be the creation of legislation, irvolving a balance
of competing interests in a field which has been recognized by the courts in
Canada as requiring a specialized expertise. Developments in ‘this area,
stated Ie Dain, J., should be left to be regulated through legislated policy,
rather than by the judiciary.

The concurring reasans of Mr. Justice McIntyre brought to four, am
therefore to a majority, the mmber of judges holding in favour of the Alberta
govermment in the appeal. McInmtyre, J. ruled that the purpose of freedom of
associaticn is to guarantee that activities and goals may be pursued in
camonote Section 2{d) protects the exercise in association of rights if they
have Charter protection when exercised by an individual. It also safeguards
the freedom to asscciate for the purpose of activities that are lawful when
performed by an individual, but which are not necessarily constitutionally
guaranteed when performed alone.

McIntyre, J. elaborated on his views by stating that the fact of
association will not by itself confer additiomal rights on individuals, so
that an association does not aocquire a constitutionally guaranteed freedom to
do what is unlawful for the individual. Since the right to strike is not
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independently protected by the Charter, nor expressly permitted by law for an
individual, it is not protected by section 2(d). The framers of the
Constitition did not include a specific reference to the right to strike and
this amission speaks strongly against any implication of a right to strike.
The right to strike accorded by legislation throughout Canada is of relatively
recent vintage. In the absence of specific reference to a right to strike in
the Charter, it cammot be said that it has now acquired status as a
fundamental right that should be implied.

Those portions of Mr. Justice McIntyre’s reasons that illuminate the
constitutional position of a right to collective bargaining will be discussed
at 3.2 below.

On both the issue of a right to strike and that of a right to collective
bargaining, Chief Justice Dickson dissented, with Madam Justice Wilson
concurring. 2’ At a minimm, held the Chief Justice (here agreeing with all of
his colleagues), subsection 2(d) guarantees the liberty of persons to be in
association or to belony to an organization. In the shared opinion of
Dickson, C.J.C. and Wilson, J., however, the reach of section 2(d) extends
beyord a concern for associational status, to give effective protection to the
of the Charter protection is to recognize the profourdly social nature of
human endeavours and to protect the individual from state-enforced isolation
in pursuit of her or his cbjectives. This means that what freedom of
association seeks to protect is not associational activities cqua particular
activities, but the freedom of individuals to interact with and mutually to
support their fellow lmuman beings in the varied activities in which pecple
engage.
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Dickson, C.J.C. added however (again in agreement with all of his
colleagues) that the fact that an activity is capable of being carried out by
several pecple acting together, as well as individually, does not cloak it
with constitutional pi:otection against legislative prohibition or
requlationote  The overarching consideration that remains is whether a
legislative enactment or an administrative action interferes with the freedom
of persons to join together and act with others in common pursuits. The type
of legislative purpose that would render legislation constitutionally invalid
is the attempt to preclude associational comduct because of its concerted or
associational nature.

Focussing on collective bargaining, the Chief Justice stated that
association has always been a vital means of protecting the essential needs
and interests of working pecple, and the capacity to bargain collectively has
long been recoxmized as one of the integral and primary functions of
associations of working pecple. Furthermore, the right of workers to strike
is an essential element in the principle of collective bargaining. Freedom of
association, in the context of labour relations, includes the freedam to
bargain collectively and to strike. '

Although effective oconstitutional protection of the associational
interests of employees in the collective baryaining process requires the
protection of their freedam to strike, this was subject to section 1 of the
Gmarter:za

Section 1
The Canadian Charter of Rights and Freedoms guarantees
the rights and freedams set out in it subject only to

such reasonable limits prescribed by law as can be

demonstrably Jjustified in a free and demncratic
society.
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In view of their oconclusion that the Alberta legislation beirg
challenged did not abrogate a Charter right, it had not been necessary for the
majority of deciding judges to bring section 1 of the Charter into the fray.
In the Alberta labour Reference, Dickson, C.J.C. ruled that the offending laws
were not justifiable pursuant to section 1.

In accordance with the series of Supreme Court judgments that had
earlier construed section 1, there was an cbligation on the part of the
Alberta goverrment to impair as little as possible the freedom of association
of those affected by the legislative prohibition of strikes.?® such a
restriction needed to be accampanied by a mechanism for dispute resolution
that adequately protected workers’ interests. Locking at the legislation
reviewed through the Alberta Iabour Reference, Chief Justice Dickson found
that the arbitration system provided was not an adequate replacement for the
affected employees’ freedam to strike. The provisions in the Acts that
related to the arbitration schemes did not themselves limit <freedam of
association in violation of the Charter. Rather, these provisions contributed
to the inadequacy of the arbitration scheme as a replacement for the freedom
to strike, and therefore to the failure of the statutory limitations to be
justified under section 1.

2.3

In order to reduce uninformative repetition, the approach taken in the
assessment of this second case in the trilogy will take its lead from the
method of cross-referencing adopted by the Supreme Court in molding its three
linked judgments. The core decision is the Alberta Labour Reference.
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The Public Service Alliance of Canada (hereinafter referred to as PSAC)

represents public se.rvants in the federal jurisdiction. The litigation
launched by the union arose in Federal Court as PSAC sought a declaration that
the Public Sector Compensation Restraint Act’’ was inconsistent with the
Charter.

The Act applied only to public sector employees, including those of the
goverrment and of its agencies. Caompensation plans in force on June 29, 1982
were extended for a period of two years, and wage increases were fixed at 6
percent in the first year and 5 percent for the second. For those groups not
covered by a compensation plan on June 29, 1982, the Act extended their
previcus compensation plan for ane year and provided for an incame increase of
9 percent for that year. At the end of that initial extension, these latter
groups were also subject to a two year pericd with increases based on the "6
ard 5" scheme described earlier. During everyone’s prescribed periods of
extension, collective bargaining on both cumpensatory and non-compensatory
coponents of the relevant collectiveagrea:entsmsprecluded.n

As was stated in the Introducticn, the Federal Court, at trial and on
appeal, held that the Act did not violate section 2(d) of the Charter. The
Supreme Court of Canada agreed, dismissing the labour unicn’s further appeal.
| Beetz, Le Dain and Ia Forest JJ. adopted the reasans expressed per Le
Dain, J. in the Alberta labour Reference, concluding that subsection 2(d) of
the Charter includes neither a right to bargain collectively nor a right to
strike.>® Consequently, the challenged federal legislation could not infringe
the Charter.

McIntyre, J., also adopting his own reasans from the Alberta Labour
Reference, held that the Pub
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interfere with collective bargaining so as to infringe the Charter quarantee

of freedom of associatim.34

The effect of the Act was simply to forbid the
use of the "econamic weapons" of strikes and lockouts for a two-year period.
This might limit the bargaining power of PSAC, but it did not, in the view of
McIntyre, J., violate freedem of assocationote |
Once again, Chief Justice Dickson and Madam Justice Wilson dissented,
though their views did not coalesce as they had in the concurrently released
Alberta labour Reference judgment. Wilsen, J. and the Chief Justice agreed
that for the reasons given by him in the Alberta Iabour Reference, the Public
Act violated subsection 2(d) of the Charter.3®

Dicksen, C.J.C. elaborated that in the labour relations context, freedom of
association inciudes the freedom to participate in determining conditions of
work through collective bargaining and the right to strike. By autamatically
exterding the terms amd conditions of collective agreements and arbitral
awards and by fixing wage increases for a two-year period, the Act infringed
the freedam of public sector employees to engage in collective bargaining.

The chief Justice specifically stated that two exception provisions in
the statute did not alter his conclusion concerning its breach of Charter
section 2(d). Section 7 of the Act permitted parties to a collective agreement
to agree to amend any terms or conditions of the agreement or of an arbitral
award, if related to matters cther than campensationote Section 16 permitted
the Governor in Council to exempt an employee or group of employees from the
effects of the Act by suspending its operation vis-a=-vis that individual or
group.

In his brief critique of these sections of the Act,>° the Chief Justice
reiterated that the freedom to strike is a necessary incident of collective
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bargaining. Under neither of the statutory provisions examined did PSAC have
effective bargaining power, since it lacked the legal capacity to withdraw
services collectively or even to remit a dispute to binding arbitration.
Without these capacities, employees seeking non—campensatory amendments (under
section 7) or employees requesting the Governor in Council to suspend the
operation of the Act (under section 16) were not "in an effective position to
bargain". |

Where Dickson, C.J.C. and Wilscn, J. expressed disagreement was over the
question of justifications under Charter section 1 for the perceived
violations of Charter section 2(d).>’ The Chief Justice held that the
leadership role of goverrment in econcmic matters and its concern to control
inflation could justify, at the time of passage of the Act, the imposition of
controls on federal public sector employees and the suspension of collective
barqaining on campensation.

Applying section 1 of the Charter, Wilsan, J. reasoned that though the
goal of controlling inflation had been of sufficient importance to warrant
limitations on bargaining and strike rights, that did not justify imposing
limitations on federal public sector employees only. Madam Justice Wilson
held that this selective imposition did not meet the section 1 test in R. v.
Cakes, [ 1986 ] 1 S.C.R.103 at p. 139:°C

... the measures adopted must be carefully designed to
achieve the cbjective in cuestion. They must not be
arbitrary, unfair or based on irrational
considerations. In short, they must be rationally
camected to the dbjective.

Madam Justice Wilson observed that the federal govermment’s true
intention had been to provide indirect inspiration for voluntary incame level
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controls in the private sector, by establishing mandatory controls in the
public sector. The goverrment had not demcnstrated that its purpose had been
achieved. The conclusions reached by Wilson, J. (at p. 458) were that the
measures adopted were not carefully designed, but were “arbitrary" and
mmfair® constraints placed upon a captive constituency, the goverrment’s own
employees.

2.3 (c) Government of Saskatchewan et al. v, The Retail, Wholesale and
Department Store Unjon, et al., [ 1987 ] 1. S.C.R. 460

This case arcee from an escalating industrial conflict that followed
unsuccessful contract talks between several unions and the only two big dairy
businesses in Saskatchewan. The unions threatened a series of rotating

strikes and the dairies countered with blanket lockout notices. The province

prohibiting both strikes and lockouts. The Saskatchewan Court of Queen’s
Bench had dismissed the unions’ application for a declaration that the Act
infrimged section 2(d) of the Charter. Their appeal to the Court of Appeal
was allowed, and the Goverrment appealed further to the Supreme Court.

Once again relying on the reasons expressed by Le Dain, J. in the
Alberta [abour Reference, Justices Beetz, le Dain and La Forest®C held that
Saskatchewan did not viclate section 2(d) of the Charter, since this does not
include a guarantee of the right to bargain collectively or to strike. Their
carclusion in the Dairy Workers case accorded with that of McIntyre, J.,"’lwho
also ruled in faveur of the Saskatchewan Goverrment. He of course relied on

his own reasons as stated in the Alberta Iabour Reference.
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Consistent with his reascning in the two other branches of the trilogy,
Chief Justice Dickson dissented on the issue of whether subsection 2(d) of the
Charter enshrines a right to strike.’? He noted that the Dajrv Workers
(Maintenance of Operations) act®® (i) compelled workers to "resume the duties
of their employment" (section 3(a)); (ii) extended the terms of the former
collective bargaining agreement (section 6); (iii) forbade employees from
participating in a work stoppage during the period of extension (section
7(c)): and (iv) imposed final and binding arbitration if a new or amended
collective bargaining agreement had not been concluded between the employer
and the union within 15 days of the coming into force of the Act (section 8).
Based on his reasons as set out in the Alberta labour Reference, the Chief
Justice was of the opinion that the Act violated section 2(d) of the Charter
to the extent that it interfered with the freedam of the affected employees to
engage in strike activity that would have been lawful in the absence of the
Act.

MWWWEMM, Chief Justice
Dickson® and Madam Justice Wilscn'® disagreed on the justifiability of the
impugned legislation pursuant to section 1 of the Charter. Each of them of
course applied the principles refined in R. v. Cakes.%® Nevertheless, they
arrived at contrasting conclusions about the factual ciraumstances prevailing
in saskatchewan at the time of passage of the Dajry Workers (Maintemance of
Cperations) Act amnd about the way these circumstances accorded with the
parameters of Charter section 1.

Particular elements of the Oakes principles were refashioned by Dickson,
C.J.C. (at page 462) to fit the case at hand:
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In order for the legislaticn to be saved under s. 1,
the chjective advanced to justify the legislation must
relate to a ‘pressing and substantial concern’ .
Morrover, the legislative dbjective must be weighed
agairstthedeleterimseffecisofmemasmwhidi
linit the enjoyment of the Charter right. In view of
these principles established in Qakes, the relevant
q;estimtobearmedinm]dngs:ﬂadéternﬁmtim
iswhetherthepctmtialformichamtothixd
partiesdm'irgamrkstoppageissomssivea:ﬂ
imediate and so focussed in its intensity as to
justify the limitation of a constitutionally
gmranteedfreedaninrspectofttmearploye&s.

In the opinion of the Chief Justice, a legislature is entitled to
abrogateﬂaerighttostrﬂceiftheeffectofastrﬂceorlockmtwouldbe
especially injurious to third parties, provided that the legislature
substitutes a fair arbitraticn scheme to resolve related disputes. In the
view of Dickson, C.J.C., ﬂnpotmtialecamichamﬂmeatenedbyatotal
workstcppagemﬂndajryprocsshgmmjustiﬁedmmunwiﬂﬁn
the legislature’s ambit of discretion. Moreover, the campulsory arbitration
scheme enacted in the anti-strike law met the Oakes criteria of
proportiomlity.47

Madam Justice Wilson found that the Dairy Workexs (Majntenance of
Wcmldmtbesavedmﬂeranrtersectiml. Though eccnamic
regulatimisaninportamguvenmntﬁmtim,ﬂxepreventimofeccmic
harmtoaparticularsectorismtm:gaa:fﬂcientobjectivetojustify
the limitation of the freedmm of association guaranteed by section 2(d) of the
Charter. Ifmarterrightsa:ernstrictedinthenmofecarmicregulation,
"then it mist be done in response to a serious threat to the well-being of the
body politic or a substantial segment of it®.*® In Madam Justice Wilson’s

frame of reference, the evidence put forward by the goverrment in the case at
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bar fell far short of establishing that degree of econcmic harm to the dairy
industry and to the public.

3.  The (Possibly) Unresolved Issue of Oollectjve Bargajning

3.1 i the jti that " Association” Does Not
R4 +n 3 oo i "

The core of the reasoning of each of the six judges participating in the
Supreme Court trio of freedem of associaticn judgments is to be fourd in the
Alberta Labour Reference. In the immediate aftermath of the issuance of these
three decisions, it is understandable that the focus of attention might have
beenmﬂmpmmmmmsmadebyﬂnfmjlﬂgawnomledﬁnt“fmedmof
association” did not include a right to strike.*® In at least one looselear
service aimed at labour relations practitimers,so there was an impression
praentedthatﬂxesamfwjtﬂgeshadaslamit faurd collective bargaining
not to be protected by section 2(d). Scholars who wrote papers or articles
focussing on Charter associational rights were of course more painstaking in
their assessments.’l Nevertheless, little has been written that might lead a
reader to reassess the meaning of the trilogy. In part 3.2 below, this thesis
will txy to demonstrate that there is a possibility "freedom of association"
under the Charter protects more than just the right to fourd, join and support
an associatien.

" It is well to reiterate here the opinicn that in the trilogy, only two
dissenters, the Chief Justice and Madam Justice Wilson, categorically held
that both a right to strike and a right to bargain collectively are contained
in Charter section 2(d). For present purposes, what matters most is whether,
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ard to what extent, McIntyre, J. dissented in part on the question of a right
to bargain collectively. With respect to the Alberta labour Reference
judgment, ittaksacareﬁﬂrea@im(arﬂ,smemightsay,abitofwishful
thinking) to deduce that McIntyre, J. left the question cpen.

It is not difficult to surmise how a casual reader (or one facing a
deadline) might conclude that a majority of the Supreme Court held firmly
against the expanded view of subsection 2(d) of the Charter. Aamyone who read
just the headnote, or locked only at the reasons of the plurality, drawn up by
Mr. Justice Ie Dain, could find this to be a logical conclusion. The summary
provided by the headnote does not indicate clearly that although he shared the
plurality’s views concerning a right to strike, Justice McIntyre does not came
down squarely on their side with regard to collective bargaining rights. It
might be recalled that fully 21 pages of McIntyre, J.’s reasons are taken up
with a camplex éisctrssim of ™uhe Scope of Freedcam of Association" in section
2(d),%? and this wwld be rather difficult to encapsulate accurately in a
headnote.

The plain opening words of Mr. Justice Le Dain in the Alberta Tabour
Reference present a picture of harmony of thought among four of the six
deciding judges. Repeated analysis, however, affirms the tentative opinicn
formed after reading the triiogy on April 10, 1987 (the day after its release)
-that the interpretation of Justice McIntyre’s ideas corveyed by the passage
set out below”> may not be borne aut by the actual statements he himself made

in the Alberta Labour Reference:
The judgment of Beetz, le Dain and lIa Forest JJ.
was delivered by

IE DAIN J. — The background, the issues and the
relevant authority and considerations in this appeal
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amfullyseta:tmthereasmsforngmmtoftm
Chief Justice and Justice McIntyre. I _agree with
McIntvre J. that the oconstitutional guarantee of
freedom of association in s. 2(d) of the Canadian
Gharter of Richts and Freedoms does pot include, in
the case of a trade union,

bargain oollectjvely and the right to strike, amd
accordingly I would dismiss the appeal and answer the
constitutional questions in the mamner proposed by
him. (Emphasis added)

Lawyers and others working in litigation or negotiation in the labour
relations field have a constant barrage of case reports made available for
their reading. As with most busy practitioners, for initial information on
developments, they often must rely on bulletins, legal newspapers and

looseleaf reporting services targetted to advocates. Here is what one such
service printed concerning the trilogy:

'meSupraleCmrtofCanadamledmAPrHchat
theamterdoesmtg\nranteethenghttostrmeor
tobargamcollectlvely. We will report this case in

The Supreme Court Has Spoken

While most pecple have welcomed the protection
afforded by the Charter of Rights and Freedams, one
gm:pwhldihasmtbemaverjcyedbythemwcaselaw
is trade unionists,
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Three long-awaited decisions of the Supreme Court
of Canada rendered on April 9 were met by autrage from
unicn leaders, some of wham even called for amendments
to the Charter. All three cases focused on section
2(d) of the Charter, which simply states: “Everyone
has the following fundamental freedams: ... (d)
freedom of association.®

The first decision involved the constituticnality
of Alberta legislation that prohibits strikes and
imposes campulsory arbitration to settle collective
agreements. ... Five of the seven Justices cancluded
that such laws do not contravene the constitutional
guarantee of freedam of association.

Specifically, the Court held that the right of
freedom of association does not include a guaramtee of
the right to bargain collectively and the right to
strike.

L] L] L] L]

A similar result was reached in a decision
rendered on the same day concerning the
constitutionality of a Saskatchewan statute passed
during a labour dispute to temporarily prohibit
strikes and walkoauts in the province’s dairy industry.

The third case involved federal legislation, the
Public Sector Compensation Restraint aAct, ... Once
again, the majority of the Court held that such
legislation did not violate the Charter because the
freedam of association does not include a guarantee of

the right to bargain and the right to strike,

Canacila LT L OVINETTL

g _on A0 1 o3 apa kAl
Vol. 1, No. 17 (May 1987) pages 127-128).

Next, let us turn to an analysis of the trilogy prepared by Canadian
academic scholars. Their more careful canvassing of the issues also does not

p:uvidemﬁaamtforﬂnideathatafubmamyof&mmtjudgs
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might carve a space for collective bargaining within section 2(d) of the
Charter. Professor Ken Norman of the University of Saskatchewan delivered a
camprehensive post-trilogy legal anaiysis of matters under the Charter in
octcber, 1987.%° In his address, he traced the progress of constitutianal
cases dealing with "freedam of association" in the Canadian courts. His paper

carried a critique of the reasans of Mr. Justice McIntyre in the Alberta

Labour Reference. Elements of Professor Norman’s brese:matim will be
examined more closely later in this thesis as part of a discussion concerning
myarﬂhawmuectivebargainj:grigtrEmigmmmm‘cnrtersectim
2(d). With respect to the trilogy’s meaning, Professor Norman appeared to
agree (at page 21 of his address) with the summary quoted above:

"he plurality opinion authored by e Dain, J.,
axnxrradmbyﬁeetzarﬂlaFomtJﬂ’.,takﬁsupmly
fewlinesbeyuﬂt:npagesmordertoassertme
comluszm that collective barwvaining and the right to
strike are not oonstitutionally Jjustifiable as
abracedbythefmﬂmmalf:eedmofassocmta.mte
Mcintyre, J. reaches the same oconclusion after
discussing the meaning to be given to s. 2(d) at same
length".

Another article that does not fully address the possible differences
between the reasons of McIntyre, J. and those of the plurality was authored by
Professor Donald D. Carter, Director of the Industrial Relations Centre at the

School of Industrial Relations, Queen’s University. Professor Carter’s text

reads as fol].cme::56

"hree recent decisions of the Supreme Cowrt of
Canada,eadmofﬂmdeali:gmthtlnissnofm
Canada’s existing collective bargaining system

givmsanemamofmtimtimalpmtectimbyme
Charter, ... each irvolved a challenge to govermment
legislation that curtailed existing oollective
bargaining rights ... In each of these three cases the
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Sup::'axecmrtofCanadanadeitclearthatitwasmt
preparedtoreadthecnrberaselevatingcollective
bargaining and strike activity to fundamental rights
that are beyord the reach of our legislatures".

meessorcartermtm‘aogiveatersesumnaryofﬂmeholdirgsofm-.
Justice McIntyre. He began this by stating that McIntyre, J. had been
wspeaking as cne of the majority" and then refers to elements of McIntyre,
J.’s reascns where he indeed was ad jdem with the plurality. Though perhaps
not intended, the message cne might gain is that all four judges ruled
definitively against a reading of subsection 2(d) that protects any collective
bargaining rights.
Oneofﬂiefactorsthathasatt:actedattentimawayfruntlmtrilogyin
the labour law damain has been the focus on the concept of a “freedam not to
associate® for individual workers, principally in the Laviane litigation.5’
That is -the central topic pondered in a mumber of recent publicatioms,”’
i::cluﬂirqmebyAssistanthfessorof:awBrianEmerirgtmofthe
University of Windsor.5® In the main body of his text, Professor Etherington
understandably made cnly passing reference™ to the cases that came to form
theSupmecwrt'trilogy. Before the article went to press, however, he was
able to add a Postscript dealing with this cluster of judgments.® Here is an
excerpt fram the first two paragraphs:
mhile not wishing to explore the ramifications of
these decisions fully in this brief postscript ... it
is to note two aspects of these decisions
which have implications for the amalysis in the
foregoing article.
The pivotal issue in all three cases was the
extent to which the freedom of association in the
Charter would provide protection for the right to

strike and bargain effectively. The upshot of the
three decisions was that four of six judges (Le Dain,
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Professor Etherington then elaborates an the judgments for a further two
pages, bringing cut the differences among the decisions and reasons. As was
the case with the other pieces described above in this segment of the thesis,
Professor Etherington presents a scholarly and informed analysis. What that
analysis does not set out to do is to see whether the muances of McIntyre,
J.’s reascns might permit some protection for collective bargaining as a
cancept under the Charter.

Two other scholars tackled a range of questions linking the Charter with
the employment relations field, Timothy J. Christian, Dean of the law Faculty
of the University of Alberta, and Keith D. Ewing, of Trinity Hall, Cambridge,
a Visiting Professar at the University of Alberta.’? meir joint article
contained an exacting discussion of the Supreme Court of Canada’s responses to
the quandaries presented by freedom of association under the Charter.®

In this sophisticated summary of the trilogy (lengthier than in any
other work thus far encountered on that precise subject),“ the article
detailed the complex premises upen which McIntyre, J. based his conclusions.
Unlike same other writers, the authors did not leave the impression that
McIntyre, J. joined with the plurality in the wholesale ruling out of a right
to collective bargaining as an attribute of section 2(d) of the charter. For
the purposes of their article, Professors Christian and Being did not need to
dwell on uhether McIntyre, J. had left more romm than was commonly supposed”
for collective bargaining rights in the Charter. Thoush they reported clearly
and informatively on what McIntyre, J. said in this area,%6 the focus of their
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ersuinganalysismsmtmcouectivebargaining,mtmismoftmim
: 67

sewrityposedbythecaneptofarigntofhﬂividualsmttoassociate.

3.2

We have seen that same authorities concluded that a majority of the
pench participating in the freedom of association trilogy found no place for
collective bargaining rights in section 2(d) of the Charter. Certainly the
openingranarksqmtedearlierssfrmthemamoflenain, J. in the
Wcﬂmyﬁsmﬂmmtm,mmin
the plurality’s views on both the right to strike and collective bargaining.
Can a case be made for a different perception? what did McIntyre, J. say in
themmabmtconectiveba:gainﬁg,asdisﬁn:tfmthe
right to strike?®® Did early case analyses misread him?’°

As a minimm, McIntyre, J. agreed with Le Dain, Beetz and la Forest, JJ.
that freedom of association includes the right of individuals to establish,
maintain and belong to organizations to promote their (lawful) common
71

interests. In this "first" approach, no constitutional protection is

amordedtomepmpos%ofmeassociatimortoﬂ:emeamofadﬁevirgthese
m.n
'mesecu'liqstimhasbemrefenaitoasﬂle“so-called"merican
approadxnoras"amr:wmerimnglossmﬂaestamsqmmethe
charter.’? The idea is that freedam of association guarantees the collective
exercise of constitutional rights. Put another way, with a slightly different
stzess,thefreedani:clxﬂaﬂmrighttoergageconectivelyintrme

activities that are constitutionally protected for each individual: >
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McIntyre, J. concluded this part of his discussion with a statement (at page
400) that proved pivotal in his final resolution:

It will be seen that this approach guarantees not only
the right to associate but as well the right to pursue
those cbjects of association which by their nature
have constitutional protection.

The third option discussed by Mr. Justice McIntyre postulates that
freedam of association stands for the principle that: (a) an individual is
entitled to do in concert with others that which she or he may lawfully do
alcme:?6 (b) corversely, individuals and organizations have no right to do as
a grap what is m'llawful when dane individually. That principle had been
adopted by Chief Justice Bayda, ’ writing for the majority at the Saskatchewan
Court of Appeal level of the Dajry Workers case (now part of the Supreme Court
trilogy) .

The fourth approach set cut by McIntyre, J. was attributed to ancther of
the judges figuring in a previous stage of a trilogy case, Mr. Justice Kerans,
who wrote for the majority in the Alberta labour Reference in the Alberta
Court of Appeal. The relevant concept did not, however, originate in the
Alberta Iabour Reference, but in the reasons of Mr. Justice Kerans in Black v.
law_Society of Alberta.’® As Kerans, J.A. pat it, there are certain
activities carried out by individuals that are so fundamental to Canadian
society that they do not need "formal expression" in the Constitution. The
freedom to associate with others in the exercise of these rights is included
within the Charter’s "freedam of association". Examples given by Kerans, J.A.
were marrying, establishing a home and family, pursuing an education and
qaining a livelihood.
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Fifth in McIntyre, J.’s analysis’® was the proposition that freedam of
association under section 2(d) of the Charter extends oonstitutional
protection to all those activities which are essential to the lawful
activities of an associatian. Once again, as with the third approach, this
noticn had formed part of the reasoning in a case wherein employees had
successfully challenged legislation, relying on the Charter of Rights. In the
Broadway Manor°° judgment of the Ontario Divisicnal Court, it was held that
freedom of association included the freedom to bargain collectively amd to
strike, since these activities were essential to the dbjects of a trade union.
Without them, in the Court’s view, the association would be emasculated.
McIntyre, J. (at page 402) quoted two central passages from DBroadway Manor:

But I think that freedam of association if it is to be
a meaningful freedcm must include freedom to engage in
conduct which is reasonably consonant with the lawful
cbjects of an association. And I think a lawful
cbject is any abject which is not prohibited by law.
(Per Galligan, J. at p. 409).

It follows, and it is trite to say I suppose, that the
freedom to associate carries with it the freedom to
meet to pursue the lawful cbjects and activities
essemntial to the association’s purposes, being in this
instance the well-being, econamic or otherwise, of its
members. (Per Smith, J. at p. 463).

Mr. Justice McIntyre did not contimie with the concluding sentence of
the paragraph just queted from Smith, J.’s reasons:
The freedam to associate as used in the Charter, not
being on its face a limited one, includes the freedom

to organize, to bargain collectively amd, as a
necessary corollary, to strike.
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The final option®® among the half dozen menticned by McIntyre, J. is the
most sweeping. It would extend the protection of section 2(d) of the Charter
to acts which must necessarily be done jointly, rather than individually,
provided that the intent of the action is not to inflict harm. This
protection would be subject to the limitations in place under section 1 of the
charter. This approach was formulated by Chief Justice Bayda of Saskatchewan
in the provincial appellate judgment of the Dajry Workers case.5? Mr. Justice
McIntyre cquotes this passage from the reasons (at pages 620-21) of Bayda,
C.J.8.:

To summarize, a person asserting the freedom of
association under para. 2(d) is free (apart fram s. 1
of the Charter) to perform in association without
gwenmtmterfezemeanyactthatheisfreeto

&t : t to inflict 1
"unrequlated area" to use Profssor Lederman's
expression relative to the freedoam of associaticnote
Such is the "sphere of activity within which the law

(has guaranteed) to leave me alone", to use the words
of the author of Salmond on Jurisprudence with an

interpretation frem s. 1 of the Charter. [ Emphasis
added by McIntyre, J. ].

In the end, Mr. Justice McIntyre rejected the last three approaches ad
adopted the first three.®> Given that Justices Dickson and Wilson placed few
constraints (other than Charter section 1) upon their acceptance of collective
bargaining under the umbrella of Charter section 2(d), the definition arrived
at by McIntyre, J. means that at least three among six judges might agree that
freedom of association includes:

(1) the right of individuals to group together for lawful cammon

dbjectives;



(2)

(3
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the right of individuals to exercise collectively the
constitutional rights which they have as individuals;
the right of imdividuals to exercise collectively "all group acts
which can be lawfully performed by an individual, whether or not
the individual has a constitutional right to perform them" (page
408).

The options not embraced by Mr. Justice McIntyre, are briefly reiterated

below, alorg with his reasons for their rejection:

(4)

Freedam of association covers those collective activities that
have actained a fundamental status in our society "because they
are deeply rooted in ocur own culture, traditions and history"

(page 406).

McIntyre, J. rejectel the fourth option (though perhaps not
cmpletely)84 because, in his view, freedom of association is concerned with

how activities or goals are pursued, not with the particular activities or

goals themselves. The purpose of freedom of association is to ensure that

various cbjectives may be pursued not only individually, but also in common.

When this purpose was considered, Mr. Justice McIntyre held that secticn 2(d)
of the Charter "carmot be interpreted as guaranteeing the collective exercise
ofspecificactsorgmls,whemdrmttheyarefwdammalino\m

society",
(5)

The approach approved by the Ontario Divisional Court in Broadway
Manor®> became the fifth one canvassed. This contends that
freedom of association protects those lawful activities without
which an association would have a meaningless existence (e.g., for
trade wnions, a right to carry out lawful strikes).
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This option was not acceptable to Mr. Justice McIntyre, because in his
opinion (set out at pages 404-405), it rejected "the individual nature of
freedom of association". According to McIntyre, J., to accept the fifth
approach would be to accord an independent status to the lawful aims,
purposes, and activities of an association. The Charter-protected rights of
theassociatimww;demeedttmeofthej:ﬂivimal, merely by virtue of the
fact of association, and confer greater constitutional rights upon members
thantmnm-mbers.ss

(6) Te sixth option delineated was "that any actions which are

incapable of being performed by an individual, and are inherently
collective®,®’ may be performed in concert, with the caveat that
the intent of the action is not to inflict harm.

This, too, is cast aside by Mr. Justice McIntyre (at pages 405-406) for
the reasons he expressed in relation to the f£ifth, or Ercadway Manor approach.
The sixth approach would, in even more sweeping terms, elevate activities to a
constitutional pedestal just because they were performed in association:

For cbvious reasons, the Charter does not give
constitutional protection to all activities ... There
is simply no Jjustification for affording Charter
protection to an activity merely becausg, it is
. performed by more than cne person (page 405).

It is the time once again to focus on the issue of collective
bargaining, per se. Did McIntyre, J.’s pronouncements concerning the scope of
freedom of association rule out constitutional protection for collective
bazgainirg,assmofﬂaecamentatomstated,a:ﬂasotlmrs(perhaps
unintentionally) implied?? None of the extracts fram McIntyre, J.’s reasans
thus far examined stated so categorically.
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To shed further light on the cuestion just posed, the views stated by

Mr. Justice McIntyre will be slightly refashioned, and also re-ordered, moving
fram the options receiving the least support from him toward the approach that
in essence received approval fram the court as a whole:

(1)

(2)

Collective bargaining activities that may be carried cut only as a
group, such as strikes, are not protected merely by reason of
their collective nature.??

The Charter does not grant an independent protected status to all
lawful ¢goals of an association, just as it does not confer
constitutional protection on all acts of an individual which are
essential to her or his persanal goals.

Thus a union, as a collectivity, would not have its freedom of

association gquaranteed, nor all elements of the exercise of freedom of

association, such as, for example, the right to strike.

(3)

The Charter does not necessarily protect activities "which may be
said to be fundamental to our culture and traditions and which by
camon assent are deserving of protection" (page 401) merely
because they are carried out in cammon with other people.

Here, relevant to this "fourth" option, we see a small fissure opening

in the supposed wall keeping collective bargaining rights out of section 2(d)
of the Charter. At page 406 of his reasons, Mr. Justice McIntyre says that

while certain activities are "important if not fundamental", their importance

is not a consequence of their potentially collective nature. For our

parposes, it is noteworthy that two of the examples of such (possibly)

fundamental activities listed in the reasons of McIntyre, J. (at pages 401 and

406) are marrying and "gaining a livelihood". He adds that their importance
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flows fram the structuwre and organization of our society, "and they are as
important when pursued individually as they are when pursued collectively".
McIntyre, J. adds this expansion of his thoughts at page 406:

This is not to say that fundamental institutions, such

as warriage, will never receive the protection of the

Charter. The institution of marriage, for example,

might well be protected by freedom of association in

cambination with other rights and freedams.
Taking the most liberal view of this statement, and substituting words at
chosen junctures, it is possible (scme may say "far-fetched") to amend this
passage as follows:

This is not to say that fundamental institutions, such

as (collective bargaining), will never receive the

protection of the Charter. The institution of
(collective bargaining), for example, might well be

protected by freedom of association in cambination
with other rights and freedoms.
later (at page 413) in the midst of explaining why he thinks the right
to strike should not be constitutionalized, Mr. Justice McIntyre writes the

following:

It camnot be said that [ the right to strike ] has
became so much a part of our social and historical
traditions that it has aocguired the status of an
immitable, fundamental right, firmly embedded in our
t:adiums, an'polz.t:l.cal social ptulosaphy

that ge.nerdl topic has not.
(n:;.'hasm added) .
In the sentence left aut of the foregoing quotation, McIntyre, J. states
that there is no basis for implying a constitutional right to strike. Though
that "incident" of collective bargaining is ruled cut of the Charter, one can
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decice that other elements might well receive approval in the correct
circumstances.

(4) Freedom of association under the Charter means that individuals
may do in concert those acts which are not lawfully prohibited
when done alone.

Aside from prohibitions against strikes, most labour legislation
regulates, rather than forbids, facets of collective bargaining. as Mr.
Justice McIntyre opined, however, the range of group activity protected by
this (the "third approach") is to some extent illusory, because legislatures
can determine what oconstitutes lawful and unlawful activity for the
individual:

If the state chooses to prohibit everyone fram

engaging in an activity and that activity is not

protected under the Constitution, freedom of

association will not afford any protection to groups

endaging in the activity (page 408).
In this formulation, freedam of association as an independent right (i.e. not
linked to ancther constitutionally protected right, as in postulation (3)
immediately above) comes into play when the state has pexm.rl:ted an individual
to engage in an activity and yet forbidden the growp from doing so. 1In
support, McIntyre, J. (at pages 408-409) quotes fram Chief Justice Dickson (at
page 367 of the same judgment) who states that "if a legislature permits an
individual to enjoy an activity which it forecloses to a collectivity, it may
properly be inferred that the legislature intended to prohibit the collective
activity because of its collective or associaticnal aspect".

Mr. Justice McIntyre concludes this segment of his reasons with his own
words, as follows:
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Finally, this approach fully realizes the value or
purpose of associatjon. Activities which the state
permits an individual to pursue may be pursued in a
group. Associations engaged in scientific,
educational, recreational, and charitable results
ecelve z n_eve eoe ACCIVIGles

by

i _ protected
c¢harter, these activities are not forbidden
at law to individuals.

TIf lawful ‘“recreational" activities of associations may receive
constitutional protection within Justice McIntyre’s construct, does it not
seem likely that many collective bargaining activities carried out by trade
unions would be similarly treated? When an employee association negotiates
for better safety conditions in a place of work, chances are it will be
carryﬁ:gmtalawfularﬂperhapsmtimtiaallyprctectedpnsuit. Same
group activities of labour unions are of course of an educational,
recreational or charitable character, and these may or may not be part of the
collective bargaining process.gl

(5) McIntyre, J.’s ‘"second" approach ascribes to freedom of

associaticn the guarantee that individuals may band together to
exercise their individual oconstitutional rights collectively.
Individual rights enjoyed by employees, including the active
exercise of those rights, do not lose constitutional protection by
being exercised in common with cther employees.

McIntyre, J. professed (at page 407) that pecple must be free to engage
collectively in those activities enshrined in the Constitution for each
individual:

For instance, the indispensable role played by freedam

of association in the democratic process is fully
pmctectedbyguaxanteeirgthecollectivem:ciseof
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freedom of expression. Group advocacy, which is the

heart of all political parties -and
groups, would be protected under this defnntmnte

protected

Indeed, virtually every
grwpactwitywh:.d:;smportanttothefmctlmug
of democracy would be protected by guaranteeing that
freedcm of expa:essimcanbeexe:cisedmassocntlm
with others. (Emphasis added, except the underlining
of the words "goverrment interference™ which appears
in the printed judgment).

(6) Comparing the reasons of le Dain, Dickson and McIntyre, JJ., cne
can state that the entire Supreme Court bench in the trilogy
accepted that freedem of association includes the right to
vassociate with others in common pursuits" or to form and support
groups designed to further "common purposes", though neither the
precise actions or cbjects of the group are autamatically given
Charter protecticn (pages 399 and 407).

Based an McIntyre, J.’s definition, the right to organize workers to
establish a union, the right for workers to bard together as a union and the
right of workers to join a unicn are probably protected by the Charter. To be
assured of a constitutional safequard, specific actions or plans involving
employees acting in concert would need to be protected under one or more of
the formilations listed in (3) through (5) immediately above.

At the very least, it is submitted that the foregoing analysis casts
doubt on the opinion expressed by Le Dain, J. in the Alberta ILabour Reference
(at page 390) that McIntyre, J. joined fully in his conclusions concerning the
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narrowness of Charter section 2(d) in its protection of collective bargaining
activities. That of course does not deternine the issue. After dealing with
six ways of locking at freedam of associatim,g:’ Mr. Justice McIntyre
developed variations upon his six options, ard in doing so, quoted from
auttmrsvdmappearaitobemremﬂvocallyqposaitomtimtional
guararrtasforcollectivebargainirgtlmnhesearedtok& A feature of this
further considerzi-ion of zssociational rights (at pages 409-420) is the clear
and repeated erunciation by McIntyre, J. of premises justifying the exclusion
of strike rights from the ambit of subsection 2(d). Yet at none of the places
whe:ememighthaveexpectedhimtoattsttotheinappmpriatemsof
protecting any collective bargaining activities under the Charter does Mr.
Justice McIntyre actually do so. 'This reality, though perhaps ciramstantial
in its evidential force, could easily be missed by an abserver concentrating
on the dominant issue of the right to strike.

At pages 412-413 of his reasons, Justice McIntyre briefly discusses the
legislative history of the w, Part I of which is the
Charter. Hepmmesthatthefmmrsoftheca'stimimmsthavebeenaware
ofthehistoryoflabumrelatimsardstzﬂcesarﬂmedevelcprentofthe

relevant body of law:

"Indeed, questions of collective bargaining and a
right to strike were discussed in the Mimates of

i of the Special Joint
Camittee of the Senate and of the House of Commons an
the Constitution of Canada (Issue No. 43, pp. 6879,
Jaruary 22, 198l). It is apparent from the
deli tions of the Committee that the riaht to
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the inclusion of a_right to strike was not intended.
(Bmphasis added).

McIntyre, J. explicitly stresses the significance of the fact that no
one proposed that a specific right to strike be spelled out in the Charter.
The circumstances of the proposal for and avoidance of a specific right to
collective bargaining, and the significance of the Joint Committee’s approach
to the issue, will be discussed immediately below. For now, the point to
ponder (admittedly not a particularly telling one) is whether we should imbue
McIntyre, J.’s reasons with further significance. If the absence of a
resolution in favour of a right to strike provides "strong support" for the
idea that there was no intention to include a right to strike, is the dbverse
also true? In other words, did McIntyre, J. mean to imply that the presence
of a resolution in favour of a distinct right to bargain collectively affords
"strong support" for the notion that this latter right’s inclusion was
intended? '

It is logical now to wonder how the aforementioned resolution regarding
collective bargaining was handled when presented at the Joint Committee
hearings. The Acting Minister of Justice assured the Special Camittee that
collective bargaining rights were included by necessary implication under the
banner of "freedam of association":

Our position on the suggestion that there be specific
reference to freedam to organize and bargam
collectively is that it is already covered in the
freedom of association that is provided in the
Declaration or Charter; and that by singling out
association for bargaining, one might tend to diminish
all the other forms of association which are
contenplated ... church associations; association of
fraternal organizations or cammnity organizations.
(Testimony of Hon. Robert Kaplan, Mimutes of
and idence © i Joi
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MM Tasue No. 43, at pages 69-

The trade union movement no doubt wishes that it had been more forceful
in lokbying in favour of a delineated right to bargain collectively in the
94

Charter. Nonetheless, one could contend that McIntyre, J.’s reliance on the

proceedings of the Special Joint Committee for one purpose bodes well for
their use in future litigation in support of bolstering collective bargaining
rights, through a more liberal interpretation of section 2(d).

The usefulness of the travaux preparatoires or censtitutional record as
an aid to interpretation of the Charter was put into perspective by the
Supreme Court of Canada in Reference Re Section 94(2) of The Motor Vehicle Act

(1986), 24 D.L.R. (4th) 536. lamer, J., speaking for the majority, made it
clear that the

it the itution are admissible in constitutional litigatiocn. He
hedged this, however, with doubt about the weight to be given to such evidence
as speeches and statements to the Special Joint Committee, given their
inherent unreliability.’® Returning to the reasons of Mr. Justice McIntyre,
we see that at pages 415-416 he quotes an extract from a work by Peter ca11%®
that questicned whether collective bargaining has any right whatsoever to be
accorded Charter protection:

couecta.vebaxgainj:g:.sextrenelyinportantmmr
society and has been for same time. But will it
always be so? Can we confidently predict that 50 or
even 20 years fram now collective bargaining will
still be the primary activity of trade unions? Or
will we have adopted same other technique for setting
tema:ﬂcuﬂitlmsofaplcym'rt such as full-scale
interest arbitration or greater reliance on legislated
gstandards. If we camnot reject this cut of hand, and
I do not think we can, then we must seriously cuestion
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whether collective bargaining is the kind of activity
that warrants constitutional status. The Charter
enshrines the fundamental principles of individual
liberty. The activities of man may change over time,
but these principles remain constant. collective
does not have this timeless quality, and
accordingly, we should be leery of giving it
constitutional protection under the concept of freedom
of association.

In the quoted segment, Peter Gall was referring to the concept of
"oollective bargaining® (which would include resorting to strikes in glcbal
terms as one facet in bargaining). In the two pages preceding this quotation
and in the 1 1/2 pages following, Mr. Justice McIntyre does not menticn
ncollective bargaining” as such. He focusses only an the right to strike. If
he were ruling that a right to bargain collectively carmot be found in section
2(d) of the Charter, a logical place to say so would have been just before or
just after the passage from Gall. In fact, McImtyre, J.’s coment following
the quotation is this: "To constitutionalize a particular feature of labour
relations by entrenching a right to strike would have other adverse effects".
(Emphasis added).

The next authority turned to by Mr. Justice McIntyre is Professor Joseph
Weiler. At page 417 of his judgment, McIntyre, J., after registering concern
abaut the constitutionalizing of a right to strike, quotes a rather lengthy
extract (taking up about 2 pages in the report) fram one of Professor Weiler’s
works.?7 A few portions that reveal the gist of this thought-provoking
quctation are set out below:

The doctrine of exclusive representation is but
ane of hundreds of critical policy choices made by our
legislatures in the evolution of the current system of

collective bargaining in Canada. Others include

restrictions of employer and employee free speech, ...
(etc.). . All these ingredients of collective
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bargaining law could be attacked as unjustified
restrictions of collective bargaining rights. There
are examples in many other jurisdictions in Canada and
in other democratic industrialized countries where
these restrictive aspects of collective bargaining law
do not exist. How will a judge determine whether
these meet the standards of a free and democratic
society?

I won’t belabour this point any further. I
believe our current system of collective bargaining
law ... is too complicated ... to be put under the
scrutiny of a judge in a contest between two litigants
arquing vague notions such as "reasonable" and
"justifiable” in a free and democratic society. I
have no confidence that our adversary court system is
capable of arriving at a proper balance between the
capeting political, democratic and econcmic interests
that are the stuff of labour legislation.

Forthesamereasmsthatthemtshavebeen
increasingly excluded from the role of umpiring
collectiveba:gaumgd:sp.ttes they should not be re-
entering the mainstream of labour law development in
their capacity as imterpreters of concepts such as
"freedom of association® in section 2(d) of the
Charter. The courtroam is not the place to be
developing collective bargaining policy.

Insmmxy,mycmnensabmtmterpretm&eedan
of association in section 2(Q) to " i

congtitutionalize
collective bargaining" go beyand the problems that
mswwldpremtformialrelauasmm
«vs. Where the Charter is ambiguous as to the extent
to which a certain right or freedom is protected, the
better approach is for cur courts to proceed very
cauticusly ...". (Emphasis added).

If Mr. Justice McIntyre intended to put a damper on the spark of
collective bargaining rights in section 2(d), his commentary on Professor
Weiler’s musings would have been an ideal place to make it plain. He does
not. McIntyre, J.’s first statements after concluding the Weiler quotation

not only do not focus on collective barqaining as a right, but serve to put
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into question whether he felt that the constitutionality of the concept of a
wright to barcain collectively" was samething that the Court had to decide in
the trilogy. What appears below is taken from McIntyre, J.’s judgment (at
page 419) immediately after Professor Weiler’s warnings about the judiciary
trying to apply section 1 of the Charter to disputes involving elements of
collective bargaining:

"A further problem will arise from constitutjonalizing
the right to strike. (Emphasis added). In every case
where a strike ocours and relief is sought in the
courts, the question of the application of s. 1 of the
Charter may be raised to determine whether scme
attempt to control the right may be permitted. This
has occurred in the case at bar ... The Court is
called upon to determine, as a matter of
constitutional law, which goverrment services are
essential and whether the altermative of arbitration
is adequate compensation for the loss of a right to
strike. Inu\ezgagcase,themtmstdeclde
methermpostpamentofcollecuvebargammls
a reasonable limit, given the Goverrment’s substantial
interest in reducing inflation and the growth in
govermment expenses. In the Dajrv Workers case, the
Court is asked to decide whether the harm caused to
dairy farmers throuwgh a closure of the dairies is of
sufficient importance to justify prohibiting strike
actions and lockouts. None of these issues is
amenable to principled resoluticnote There are no
clearly correct answers to these questions. They are
of a nature peculiarly apposite to the functions of
the Iegislature. However, if the right to strike is
found in the Charter, it will be the courts which time
and time again will have to resolve these questions

eeel.

After a further half paragraph of his reasons, in which collective
bargaining is again not mentioned, Mr. Justice McIntyre sets out his answers
to the seven constitutional questions raised in the Alberta Iabour Reference,
stating at the outset that he would dismiss the public sector unions’ appeal.
In his response to every question posed but one, McIntyre, J. rules in the
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Alberta goverrment’s favour, and then in each instance finishes with either of
the following phrases:

(a)"... since the Constitution Act, 1982 does not
quarantee a right to strike"; or
(b)"... since the Congtitution Act, 1982 does not

a specific form of dispute resclution as a
substitute for the right to strike'.
The seventh constitutional question came closest to a quandary catching
the wide reach of collective bargaining:

7. Does the Constitution Act, 1982, limit the right
of the Crown to exclude any one or more of the

following classes of its employees from units for
collective bargaining:
a) an employee who exercises managerial functions;

b) ane:ployeewmisemlayedinacmfidenual
capacity in matters re.lat:mto labour relations;

c) ane:plcyeewholsenployedinacapacitythatis
essential to the effective functioning of. the
Legislature, the Executive or the Judiciary;

d) ane:ployeemwsemte:&stsasanmberofamt
for collective bargaining could conflict with his
duties as an employee? .

The answer of Mr. Justice McIntyre was this: "I prefer not to answer
this question, for the reascns given by the Chief Justice". Dickson, C.J.C.
had declined to respond to Question 7 because the Court, on a Reference
procedure, "need not answer a question that is too vague to admit of a
satisfactory answer". Chief Justice Dickson expressed agreement with what
Kerans, J.A. had said on the point in the Court of Appeal. Fortions of
Kerans, J.A.’s judgment selected by Dickson, C.J.C. (at pages 389-390) are
reproduced here, in part:
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... On the other hand, the categories mentioned in the
question seem to strive to describe employees who,
because of the nature of their work, waald have a very
direct, significant and immediate conflict between
duties owed to fellow members of the unit (assuming
that the unit demands scme measure of solidarity) and
the special duties owed to the employer. There was no
serious argument offered against the proposition that
an exclusion is justified in a free and democratic
society if it ocould be demonstrated that there is a
significant conflict of duty on the part of the
employees, because, I suppose, the collective-
bargaining system as we know otherwise could not werk
«es. The real dispute seems to be whether in fact
there is, for a given employee urder the categories in
the legislation, a significant conflict of duty. That
of course, is a fact-issue which we cannot decide, nor
are we asked to. In the end, it is impossible to
offer any meaningful answer to the question and
respectfully I decline to offer any further answer.

It will be seen that the adoption by McIntyre, J. of Kerans, J.A.’s attitude
toward the seventh constitutional question neither adds to nor takes away from
our earlier discussions ccncemmg constitutional protection for collective

As scholars have attempted to find the mut of McIntyre, J.’s reascning
in the Alberta Labour Reference, they have no doubt been hampered. by the
absence of a clearer statement fram him in that judgment concerning the place
of collective bargaining among the Charter rights. By way of contrast, we
were faced with the plain assertion by Mr. Justice Ie Dain, speaking for two
other judges, that they were joined by McIntyre, J. in finding that neither a
right to strike nor a right to bargain collectively were safeguarded by
section 2(d). 1In parts 3.2 and 3.3 of this thesis, there is ample detailing
of McIntyre, J.’s uncategorical assurances that he would not enshrine a right
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to strike within the walls of "freedom of association". Why then, did
McIntyre, J. not offer an unambiguous opinion on a broader right to bargain
collectively? As it turms out, Mr. Justice McIntyre did contribute same
sharper illumination of his views. The problem is that he did not do so in
the Alberta labour Reference itself.

At the conclusion of Dickson, C.J.C.’s reasons in Rublic Service
M,gsmmﬂemxm. Justice McIntyre in

that decisionote McIntyre, J. camences by adopting the Chief Justice’s
recitation of the facts in PSAC, and also his description of the issues.
After expressing due deference to the Chief Justice and to his other judicial
colleagues, McIntyre, J. states that he differs from them in his answers to
the constitutional questions posed in PSAC. Mr. Justice Mcintyre then adds
welcome clarification to our search:®”

The Chief Justice bases his reasons on the first issue
—that of freedom of association under s. 2(d) of the
CanadzandxarterofR;Lgm:sarﬂFreedm - upon the
proposition that freedam of association in the comtext
of labour relations includes freedom to engage in
collective bargaining and the right to strike. For
the reasons I expressed in the Reference re Public

Service Bmlover Relations Act (Alta.), [ 1987 ] 1
S.C.R. 313 (judgment delivered concurrently), I am of
the opinion that s. 2(d) of the Charter does not
imltﬂeamtimtimalguannteeofarigtrtto

No doubt it will be patent to anyone familiar with the areas canvassed
at parts 3.2 and 3.3, Supra, that this late affirmation by Mr. Justice
McIntyre does not really clear the air. Nevertheless, McIntyre J.’s
retrospective self-assessment reinforces the ocpinion that Mr. Justice Ie Dain
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did not accurately reflect the crux of his brother judge’s analysis when
ascribing conformity to their views in the Alperta Labour Reference.

Given the possible consequences that Mr. Justice McIntyre’s explanatory
words comnote, it is remarkable that none of the reporters or scholarly
writers whose works are discussed in part 3.1 above either quoted or discussed
the passage just cited. Perhaps they did not feel that it warranted
particular notice. The presence of this passage in the PSAC case did not
negate the need for analytical perusal of McIntyre, J.’s reasons in the
Alberta labour Reference. As the review undertaken here demonstrates, the
lack of certainty enduring about many significant facets of the freedem of
association puzzle would necessitate a close review (such as that taken at
3.2-3.4) before making even a minimal attempt at filling the lacunae. A
consideration of same troublesame unknowns appears below.

Beforeoff&ringalistoftmmcwrsmntin;midexatiminthemkeof-
the trilogy, it is fitting to acknowledge that this essayist’s
characterization of the nature of McImtyre, J.’s stance is now apparently
shared by at least two authorities.’®® These have come to attention
latterly, during updating of earlier material, and certainly after the
analysis presented at 3.1-3.4 was all but completad. Needless to say, the two
cbservers just alluded to, (both judges), whose decisions are cited infra at
4.0, found their views independently of the preparatory work for this thesis,
ard so far as can be discerned, independently from one ancther. The discovery
of this reported jurisprudence during the latter stages of thesis drafting did
not shape, but rather affirmed, key elements of the analysis already
(tentatively) campleted.
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In the aftermath of the trilogy and of other cemstitutional litigaticn,

ﬂuesearesmeareasneedirgfurumraploration(mﬂmﬂamtedlythereare
others unnamed) :

(1) Have aspects of collective bargaining, other than the right to
strike, been ruled out of Charter territory?

(2) Which aspects of collective bargaining have received an assist
fram statements in the trilogy, or fram judicial pronouncements in
other constitutional cases?

(3) Wwhat other arquments (including Charter-hased propositions) can be
made for or against the coating of particular facets of collective
bargaining with constituticnal protection?

(4) Msmni:gforthemnentthatleade:sa:ﬂmanywoﬁmrsinthetrade
union movement will care whether collective bargaining is covered
by the Charter (and that will be pondered as well), what are some
arguments for and acainst attempting to achieve this goal through
litigation? '

'Bﬁsessaydoesmtseta:ttofomstthemltofthepossibiliti&

or tendencies discussed herein, should similar analysis be applied in Charter
litigation. Although each of these matters is examined in this study, its
central cbjective cortimues to be to draw attention to the fact that the
trﬂogyhasleftmisammmolvedthanwasappamﬁywidelysuppcsed,
and to see where elaboration on these inconclusively explored questions might
lead us.
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4. Ihe Early Development of Post-Trilogy Jurisprudence
4.1 Interpretations of the Tril i cm_o iatjon Cases -~ The
Early Juddgmernts
In attempting to apply the trilogy and related constitutional judgments

in litigation shortly postdating the trilegy, the judiciary brought to light
sare of the remaining areas of uncertainty concerning collective bargaining
under the Charter. 2Analysis of this early jurisprudence will therefore aid in
reaching a more refined vision of the potentialities that exist for further
develomments in tha relevant legal territory.

The fi:streportadcaseﬂntrefezredtoﬂzetrilogyms;!”__&gs_g&nal_
Institute of the Public Service of Canada apd Cammissjoner of the Northwest
Texritorjes et al. (1987), 43 D.L.R. (4th) 472, a decision of Mr. Justice
Marshall of the Northwest Territories Supreme Court. The source of the
dispute beingy litigated was preferential legislation in the Northwest
Territories that has ensured a virtual monopoly for the Northwest Territories
Public Service Association in collective representation of Northwest
Territories public sector employees. The Public Sexvice Act,lol section
42(1), provided that if an association of public service employees sought to
bargain on behalf of those employees, it must be incorporated via a Northwest
Territories statute,192

The Professional Institute of the Public Service of Canada (P.I.P.S.)
represented various groups of employees whose responsibilities (and hence,
jobs) we:ebeinguansfenedfmtheeovenmentofcznadatothemvenmnt
of the Northwest Territories. The application by P.I.P.S. to became
territorially incorporated had been refused, and it was thus precluded from
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collectively bargaining on behalf of its members. The validity of the
gwemhgmtwasdmllé;;edmmmtosectim 2(d) of the Charter.

At page 475 of the judgment, Mr. Justice Marshall relates a summary of
the outcome of the Supreme Cowrt labour trilogy that echoes those cited
earlier in this paper. Dealing with the Alberta Iabour Reference, Marshall,

. had this to say:
"In that Reference, the majority, per Beetz, Le Dain
and la Forest, JJ., held that the constitutional
guarantee in s. 2(d) oftheCanadlana:arteroleghts
and Freedams does not include, in the case of a trade
union, a gquarantee of the right to bargain
collectijvely and the right to strike". (Emphasis
added) .

With all respect due to this scholarly judge, this summation, though it
dees not refer directly to Mr. Justice McIntyre’s reasons, samewhat overstates
the degree of hanmny among the "majority" concerning bargaining rights. An
examination of the remainder of Marshall, J.’s judgment in B.I.P.S. V.
NoteW.T. reveals that, notwithstanding the words just quoted, Marshall, J.
well understood the essence of what McIntyre, J. had iterated. He also
erncapsulated clearly (at pages 477-478) the central conclusions of both
McIntyre, J. and the plurality, highlighting areas of concordance and
distinctiveness.

At the end of the day, Mr. Justice Marshall ruled that the impugned
statute should be declared incansistent with section 2(d) of the Charter. As
Marshall J. noted (at pages 477-478), Mr. Justice McIntyre explicitly accepted
that the concept of freedam of association includes at least the right to join
with others "and to establish and maintain organizations and associations".
The wider scope ascribed to freedom of association by Chief Justice Dickson
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arnd by Wilson, J. would certainly encompass the right to found and sustain a
trade union. Moreover, in the plurality’s reascns, among the listed
attributes of freedom of association worthy of special recognition were "the
freedom to work for the establislment of an association, to belong to an
association, and to maintain it".

Marshall, J. did not feel that the Goverrment of the Northwest
Territories had discharged the omus on it to establish that the legislative
scheme that limited freedam of association was reasonable and justified
pursuant to Charter secticn 1:

The requirement of prior legislative approval is
ancmalous in Canadian labour legislation. There is no
evidence that the government’s dbjective of orderly
ard representative collective bargaining could not be
achieved by a system of independent certification
based on cbjective criteria, as has been established
in other jurisdictions. (p. 478)

P.I.P.S. also succeeded, but for differenmt reasans, on the appeal of
Marshall, J.’s judgment. The main body of the Nerthwest Territories Court of
Appeal is constituted of appellate judges from Alberta adopting the Northwest

Territories mantle. 203

It will be recalled that the Alberta Court of Appeal
had taken a relatively restrictive stance on freedam of association at the
first stage of the Alberta [abour Refevence.l®4

Kerans, J.A., who had participated in the determination of the Alberta

Llabour Reference, wrote the judgment for the Northwest Territories Court of

Sexvice Association (Intervenor), [ 1988 ] 5 W.W.R. 684.
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A feature of this agpellate decision was a problem put forward by the
intervencr, the deminant labour wnion in the Nerthwest Territories public
sector (and until the time of the appeal, the anly recognized ane).'®® wmr.
Justice Marshall, at first instance, had granted a declaratory order that the
offerding provision, subsection 42(1) of the Public Service Act, was
inconsistent with the Charter and “thus of no force or effect".'%® mhat
ruling was rather problematic for the intervenor union. while helping to
maintain the union’s monopoly, the challenged subsection was also one of the
foundations of its legality. Following a suggestion made by the Northwest
Territories goverrment, Kerans, J.A. arrived at a resolution that interpreted
‘the legislation to remain in force, but that allowed P.I.P.S. to be certified
after merely being "recognized" by the certifying body (in this case the NWT
Legislative Assembly, or "Caomissioner and Territorial Council') rather than
needing "incorporation® through legislation.

To ryeach his conclusion, Kerans, J.A. first prepared theoretical
gromdwork in the field of statutory interpretation. He then presented his
understanding of the meaning of the Supreme Court’s labour trilogy along with
a new twist on the construction of freedam of association, apparently of his
own devising. The end product is a resolution that seems to protect
adequately the imterests of all three appellate parties and may indeed be the
correct result under the Constitution. Nevertheless, it is possible to take
issue with the way Mr. Justice Kerans purported to apply the reasoning of the
trilogy. Ofprixnipalcmwemishisdescriptimofthesearm&rmim
certification as an "activity" of the union, rather than as an element in the
nestablishment® of the union. At page 693 of his reasons, Kerans, J.A. qave

his version of the meaning of the trilogy:
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The Supreme Court of Canada there overruled the
Alberta Court of Appeal, which had said that the
distinction between organizational and other activity
is fragile and not a satisfactory way to delineate the
right. I was a member of the overruled court, ut
mist apply the settled rule. Dickson, C.J.C., Wilson
J. concurring, agreed with the Alberta view. Four
judges ... did not. Le Dain J. ... expressed the
issue as whether particular activity of an association
in pursuit of its dbject is to be constitutionally

or left to be requlated by legislative
policy. He decided, three others concurring, that,
unless the goal pursued itself inveolved fundamental
rights or freedams, it was not protected indirectly by
freedom of association.

It was emphasized that the reasons of Le Dain J. did
not quite attract majority support. McIntyre J. came
to the same conclusion, but offered his own reasaons.
He canvassed six possible meanings for protected
freedom of association. The fifth and sixth would
apply to the pursuit of certification, but he rejected
them. The fourth was that offered by the Alberta
Court of Appeal: protection of activity in pursuit of
goals relating to "fundamental" mman activities. He
also rejected it. He seems to have embraced the third
and second, which protect activity by groups that for
individuals is respectively permitted by 1law or
pmtectedbythemarter,arﬂtmsalsothefirst,
which protects mere organizational activity.

Oone may beg to differ with aspects of the foregoing analysis. The
Supreme Court in the Alberta Iabour Reference did find distinctions between
"organizational and cther activity". Le Dain, J.’s reasons (at page 391) seem
to ascribe importance to, jinter alia, the freedam "to work for the
establishment of an association" and to treat this as a notion separate from
the freedom "to participate in its lawful activity". MclIntyre, J. accepted
that freedom of association includes the right "to establish and maintain
organizations®, as well as same additional things which irdividuals might then
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do thraaxh associating. Given the broader reach of the dissenting opinions, it
is certain that a majority held that the efforts of founding and sustaining a
group (such as a legally recognized trade union) are protected by the Charter.
Contrary to what could be inferred from Kerans, J.A.’s words, however, the
Court did not clarify where founding activities end and other activities
pegin, 107

Given the aforementioned differences of opinion as what the trilogy held
and as to which activities constitute “organizaticnal" endeavours, one must
also question the reascning of Kerans, J.A. in the following passage (at page
693 of the P.I.P.S. v, N.W.T. appeal judgment):

It seems to me that it must follow that the right
to certification is another example of particular
activity in pursuit of the goal of collective
bargaining that is a mere creation of statute.

The seeking of a licence is not an organizaticnal
activity; rather it is common pursuit of a goal. It
is said for the institute [ P.I.P.S. ] that the
freedom protects preparatory activity; it seems not to
be correct if the "preparation™ is activity in pursuit
of 2 goal that is a first step to yet ancther goal.

As Kerans, J.A. remarked, union certification procedures no doubt are a
creation of statute. There is same merit, however, in the view that,
nanetheless, the seeking of certification is a step in the establishment of an
organization, a key one for trade unions wishing establislment as a legal
entity. Based on one reading of the reasons of a majority of the Supreme
Court judges writing in the Alberta Iabour Reference, this preparatory or
organizational step would be protected under Charter section 2(d).

Mr. Justice Kerans found that there was no constitutional right to a
fair certification process as an aspect of freedam of association'®® (as

proposed by P.I.P.S.). Nevertheless, he did uphold ancther proposition of
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P.I.P.S., by finding there to be a vioclation of freedam of association in the
requirmmﬂntﬂnprcposedbargajnhgagentbeﬁmrpomted.mg At page
694, Kerans, J.A. recorded the camplaint by P.I.P.S. that the law being
opposed (i.e. the one requiring statutory incorporation) meant that the
legislative assembly, and not the employees, would be the final arbiter of the
constitution of their representative body, entailing decisions on the cbjects,
membership terms, rules for internal governmance, and even an whether the union
should be a legal entity. According to Mr. Justice Kerans, Marshall, J., at
trial, had found that this was an interference with the freedom of association
of the employees.

Notwithstanding, then, <that the pursuit of

certification is not itself a protected activity, if a

law requires of the pursuers that they organize

themselves in a certain way, then the law is meddling

in organization acitity, and the Charter is engaged.

That is this case. (Emphasis in original) (per
Kerans, J.A., at page 695).

It seems worth reiterating the perception that it would have been more
accurate, ard more in keeping with the trilogy, for the Court of Appeal also
to adopt the opinion of Marshall, J. at first instance: that the legislative
certification scheme was in breach of section 2(d) because it interfered with
an incident of the work of establishing an organization. The logic of this is

shown by this comon-sense delineation of steps offered by Mr. Justice

Marsha1l:11¢

The result then is that the impugned legislation
reaches a measure or stage farther back ... in the
growth and development of operational alliances of
individuals., Put another way, individuals first
associate. The next step involves the caming into
being of the assuciation or alliance, the status of
corporation, or the establisiment of status. This may
vary with the alliance; here it is an employee
associationote Next, the body now established takes
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action to achieve its collective aims. These, I
think, can be seen as the three stages in its
evolution.

One can have mild quarrels with parts of this compact guide. It could
be said that although pecple begin by associating, they contimue doing so at
each stage, and that some late joiners first associate by adhering to an
existing entity. Nevertheless, Marshall, J.’s characterization has a certain
appeal, and helps to pinpoint same of the kinds of "founding" activity that
arguably might be safeguarded in the trilogy’s vision of the Charter vis-a-vis
collective bargaining.

For ease of reference, it is appropriate next to examine a decision
rerdered by a colleague of Marshall, J., namely Mr. Justice de Weerdt of the
Northwest Territories Supreme Court. The case is styled Miller et al. v.

ies jtories ic ice Assocjati ion o

(hereinafter referred to as Millexr v. WNorthwest
Texritories). This matter involved the same applicant union as in the
P.I.P.S. v. N.W.T. hearing and appeal just discussed herein. The Miller
judkment was reportedly rendered in April, 1988, about 7 months after the
decision of Marshall, J. and 3 months prior to the appellate ruling in

-S. v. N.W.T.

The Charter argument favouring the existing public sector union in the
Northwest Territories (known either as the Northwest Territories Public
Service Association or as the Union of Northern Workers) had been lost by the
goverrment in fromt of Marshall, J. Circumstances were such that the
Northwest Territories Public Service Association (N.W.T.P.S.A.) stood to take
menbers away fram P.I.P.S. regardless, On the basis of Marshall, J.’s
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judgment, still in force at the time of de Weerdt, J.’s decision, P.I.P.S.
could bargain collectively without an Act of the Northwest Territcries
incorporating it. Unfortunately for P.I.P.S., there was a contractual
cbligatien in the existing collective agreement between the territorial

goverrment and N.W.T.P.S.A. that required the goverrment to deal only with the

latter unicn in relation to members of the territorial public service. 12

leaving P.I.P.S. entirely out of the picture, the goverrment had
negotiated with N.W.T.P.S.A. an arrangement for acceptance of former P.I.P.S.
members into its ranks. The P.I.P.S. members who had launched the case at bar
were murses whose positions would came within the jurisdictien of the
territorial goverrment after an imminent transfer of health services
respensibility from the Goverrment of canada.'’®  The applicants had been
given notice of lay-off and contemporanecusly had received offers of
employment in t.he public service of the Nortlwest Territories, to take effect
on the same fubuwre date. The murses in question sought, inter alia, a
declaration that N.W.T.P.S.A. lacked authority to represent them, a
declantimthatﬂieagreatentetrteraiintohetmeenﬂlatmionmﬂﬂue
Goverrment of the Northwest Territories was without force or effect, and
injunctive relief,l*

One source of precedent considered by Mr. Justice de Weerdt was the
Supreme Court of Canada labour trilogy. Unlike a mmber of cammentators who
preceded him, it appears that de Weerdt, J. described the content and spirit
of those judgments impeccably in his recently reported judgment. Nonetheless,
de Weerdt, J. did not base his final ruling cn the trilogy. There is a good
measure of harmony between the views arrived at early in the preparation of
this thesis and those more latterly expressed by de Weerdt, J. in Miller v.
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N.W.T. concerning the meaning of the trilogy. Here are selected portions of
his reasons (taken from pages 465-467):

",.. Mcintyre J. ... went ... beyond the minimm
requirements of [ the Alberta Reference ], which
cent:reduponthenghttostnke,ardm

w that ext:errt, cnemst readw:.t.hoare
the brief reasons for judgment delivered by Le Dain J.

e

L 3

..+ it cannot be said that this bodes well for any
attempt now to constitutionalize collective bargaining
as an aspect of freedom of association in Canada.
Only the dissenting judges, Dickson C.J.C. ard Wilson
J.,werepreparedtogoasfarasthat .o The most

have constitutjonal protection,

changes in the camposition of that court, the views of
Dicksen C.J.C. and Wilson J. in what is now described
as the ™rilogy" ... and the carefully expressed views
of McIntyre J. in P.S.A.C. V. Can. at p. 453
(referring to Ref. re Pub. Service Brployee Rel. Act).

Having neatly encapsulated the flavour and remaining uncertainties of

the trilogy, Mr. Justice de Weerdt went on to frame his decision in Miller v.

113

N.W.T, around a version of a "freedam not to associate", which had not been

an issue in the trilogy. According to de Weerdt, J., for the purpose of
deciding the case at bar, the important distillation from the trilogy was that
freedom of association urder section 2(d) of the Charter:
... means at least freedom for the applicants to
belong to P.I.P.S.C. even if they are to be amployed
by the territorial govermment, if that is their
individual wish. It also means that they are not to
be campelled to belang to the union, even if the union
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is the only bargaining agent recognized by that
goverrment.

AsImﬂexstardthereasonsforJLﬂgmentof

Mar=hall J. EIPS(:=”v’I= Commr. of N.W.T. that is

essentially what he said.

Mr. Justice de Weerdt next reiterated (at page 468) the main problem
faced by a group of employees wishing to became an effective bargaining agent
in the Northwest Territories, that it must first cbtain territorial goverrment
acceptance, 115 since there was no legislation in the Northwest Territories

setting up quasi-independent labour relations mechanisms. The next paragraph,
in which the central basis for de Weerdt, J.’s decision appears, did not seem
to follow directly from the discussion which preceded it:

Put bluntly, freedom of association as a
constitutional right must surely be available to
enployees. Absent statutory requirements to the
contrary, whatlsﬂmetosaythatanenplcyermt
accept P.I.P.S.C. oranyol:he.renutyasabarga.mug
agent for its employees? Or for its candidates for
employment? If the freedmtodwoseme'sp:&em:or
future bargaining agent without restriction is
constitutionally quaranteed, is this not also a
simjlar guarantee for the employer’s freedom to reject
that agent as sameone the employer chooses not to be
associated with in the collective bargaining process?

The foregoing, and what de Weerdt, J. says in contimiation, may open our
eyes as to same of the perhaps unexpected directions pointed to by the
trilogy. Viewed from the perspective of the imterests of organized labour, it
may seem like an unfortunate and dangerous extension of the idez of "freedom

ot to as.s'.:x::l.at:&":u'6

which further tips the power balance in favour of
employers, particularly if they are goverrment bosses. A third alternative

(none of these three being mrtually exclusive) is that de Weexdt, J. is
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adopting a realistic approach to likely labour law developments in the
atmosphere of the Charter. He continues thus (at page 468):

The better view, as seems to me to emerge from the

evolving constitutional law on the subject, is that

choice of an employees’ bargaining agent acceptable
for purposes of the collective

barcaining process
either the parties’ mitual consent or validly
enacted legislation that will enable all concerned to
know who the employees’ bargaining agent is to be, and
toreqtn.reaccepta:moftlntagentbyallcomerned,
bearing in mind that more than one bargaining unit,
andn_m;ethancnecarﬂ:.dateforthepositlmof
barcaining agent for any such unit, may emerge.

In the result, de Weerdt, J.’s decided that his hands were tied, and he
could not interfere with the arrangements made between the amrrent public
sector union and the territorial goverrment. He remarked that the nurses were
free to exercise their choice to remain members of P.I.P.S., but there was
nothing cn the statute book or in the Charter which cbliged the govermment to
deal with P.I.P.S. as the applicants’ barcaining agent. Their preference for
P.I.P.S. "seems to be fated to became little more than a preference for non-
membership in the union, a choice which is always open to them" (page 469).

Thus, de Weerdt, J. began by confirming the appraisal set out earlier in
this thesis concemning essential elements of the trilogy, but his primary
cottribution was in the area of the "freedom not to associate" upen which this
study does not focus. .

Granted that this paper deiberately skirts the all too expandable topic
of non-association featured in the Iavigne controversy, it is nevertheless
instructive to look at the second phase of the judgment in that case, wherein

mite, J., for the Supreme Court of Ontario, fashioned his remedy: Re_Lavigne

(1987), 41 D.L.R.
(4th) 86 (hereimafter Re_Lavione and OPSEU (No, 2))..'** Ercadly speaking,
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Mr. Justice White was choosing between an "opt-in" formula, whereby workers
who wish to support certain union activities (including aspects of collective
bargaining) would have to make an active choice to contribute funds for
designated purposes, or an "opt-out" formila, according to which employees who
objecttotheirmieybeingusedforpartimlaraﬂsmﬂdhavetoraisean
cbjection.

Relying primarily on the history of union security developments in
Canada, Mr. Justice White opted for the opt-out option. For 41 years, the
"Rand formula"” had held primacy in Canadian collective bargaining relations,
and though the plaintiff Iavigne was to be given partial relief, the Rand
system ought to be left intact, held White, J. The formila is named for the
late Mr. Justice Rard, who had applied a practical and efficacicus way to
settle the bitter Ford Dispute of 1946.117 At page 100 of Re lavigne and
OPSEU_(No. 2}, White, J. quotes these historic words of Mr. Justice Rand: 118

On the cther hard, ... ﬂmenployeesasawholebecme
the beneficiaries of union action, and I doubt if any
circumstance provokes more resentment in a plant than
this sharing of the fruits of unionist work amd
courage by the non-member. It:.sme.levanttotryto
measure benefits J.napart:.cularcase, the protection

of organized labour is premised as a necessary
security to the body of employees ... it would not

then as a general proposition be inequitable to
require of all employees a contribution towards the
expense of maintaining the administration of employee
interests, of administering the law of their
employment.
'memrﬂfo:mlahadbmamﬂforatleastnyears,ug but
longevity is not a guarantor of Charter enshrinement. At page 104-105 of his
judgrent, Mr. Justice White quotes Dickson C.J.C. who had cautioned in the
Alberta labour Referemce "that the meaning of a provision of the Charter is

not to be determined solely on the basis of pre-existing rights or
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120 1me flip side of this coin, of course, is that the Charter does

freedams",
codify some existing rights, and as Mr. Justice White cbserves (at page 104)
"all of the freedams articulated in the Charter, to same extent or other, have
been part of the disposition of the common law for a long time". White, J.
adds that part of Canada’s "“pluralistic" society is in "the long recognized
grouping of certain of its members known as unions". Bearing in mind the
interrelated notions just discussed here, White, J., at page 105, opines that
whatever remedy he devises in Lavigne and OPSEJ (No. 2} "should interfere with
the association rights of the applicant and members of the union as little as
possible".

Much of what White, J. related concerning the Rand formula and about his
eventual order may be of assistance in postulating which fragments of
collective bargaining mechanisms may be found safequarded within section 2(d)
of the Charter in the aftermath of the trilogy. White, J.’s final dispositicon
did weaken the union’s power to dispense funds received frum workers as it
liked, but he strove to leave the Rand foundation in place, partly because it
"has worked":

Itmacceptedaxﬂpmlgatedby?arhamntarﬂ
provincial legislatures in their enactments. It has
been accepted by organized labour, and indeed
unorganized labour to date. It is accepted by
management. One would not be extravagant if cne were
to consider that industrial peace - which involves the
settlement of econcmic issues between organized labour
and their employees - has been greatly aided by the

application of the Rand formula. Further, cne can
easily cmta:plate scme cms:l.derable disruption or

caurtailment of the comtinued use of the Rand formula.
Inmyviewmammigsenseﬂ)eaccessofunims
to non-members’ dues is an accepted principle of
labour law in Canada (page 100).
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It will be recalled that Mr. lavigne, the official protagonist in this
case, was not a member of OPSEU, but cbjected to having any of the funds which
hehadcmwlsorﬂycmtrihrtedtoﬂ:emimusedtnsq:portpolitical causes.
white, J. listed (at page 100) a mmbei’ of categories of non=~menkers who
passively support contentious union activities when campulsory dues check-off
is employed: those who cbject to such activities, and those who are
apathetic, neutral or indifferent. Accepting a principle of "expectation
interest" relied on in two precedents, ! white, J. (at page 101) held that it
seemed reasonable to comsider the settled econcmic expectations of unions with
:specttothedmmceivedfrannm—mmberswlmareapaﬂ:eﬁc, neutral or
indifferent. The historical fact that the Rard formula had been part of
unions’ expectations for 41 years could not be disregarded in formilating a
remedy in this case.

on the main issue of Mr. lavigne’s complaint, White, J. found that the
test to be applied with respect to any impugned expenditure was whether it was
made for a purpose reascnably related to collective bargaining or to the
administration of the collective agreement, rather than for a political,
ideological or social purpose external to the ccllective bargaining framework.
The union must provide same voluntary plan through which an dbjecting non-
member would have access to adequate redress, to include a quick decision fram
an impartial arbiter on the propriety of any challenged expenditure.

Mr. Justice White (at page 117) acknowledged that unions may in a sense
advance collective bargaining causes through political party contributions,
but thought that making use of this method to further a union’s dbjectives was
fraught with difficulty for the freedom of pecple in a democracy to support
the political party of their imdividual choosing: |
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If a wnion financially supports a specific political
party, and if that political party has in its platform
a promise to improve the lot of union members as to

collective bargaining rights quaranteed by statute,
one can see that funds used by the union in support of

that political party do pramote collective bargaining
concerns. However, ... the threat to an individual’s
fundamental freedan of association to support the
political party of his or her choice ... invekes the
Charter; ... even the probability that workers’
interests will be advanced by union support for a
spec:LfJ.c political party cannot justify an

infringement of the freedom of association of the non-
member involved,

It is arguable that this judgment is authority only on the right to
dissent for non-members of unions. Nevertheless, it is worthy of note that at
pages 116-117, White, J. said that if an employee cbjects expressly to the use
of dues paid "urwillingly" by him to a union to support a political party,
ignore his objection is to take a course contrary to the democratic process".
Mr. lavigne was not himself a member of OPSEU, and the issues raised in the
litigation have yet to be determined by the Supreme Court of Canada. One can
therefore still ask whether the freedom of association of a worker extends to
"political" efforts by his or her union, as an adjunct to collective
bargaining, such as lakbying or support for a particular political party.

Another Ontario case deals more directly with ideas grappled with in the
Supreme Court of Canada labour trilogy. Mr. Justice Rosenberg demonstrated,
it is submitted, a clear understanding of what the various judges in the
trilogy decided and did not decide.

Re Hutton (1988), 62 O.R. (2d) 673%2% involved a claim by four Ontario
Provincial Police (OFP) officers that they were entitled to have better
collective bargaining rights, eguivalent to those already made available to

mmicipal police officers of similar rank in the prwime.n'?’
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Among senior and junior officers of the provincial and municipal police
forces in Ontario, the only group campletely cut off by statute from rights to
bargain collectively were OFP officers above the rank of staff sergeant.
<hen he considered the Charter implications of the challenged
legislation, what Mr. Justice Rosenberg said concerning the Alberta Labour
Reference!?? aligned harmoniously with that presented at 3.2-3.4 above:

gg_ thenajonty founi ﬂaatt.te ngm: to str:.ke
wasmtguaranteaibys. 2(d) of the Charter and

ba::ga.m (sic) wasmtprutectedbys 2(d) of the
The position of Justice McIntyre is not as
g],g;. (Emphasis added).

To illuminate the problems faced in Re Hytton, Rosenberg, J. (at pages
691-692) also quoted frem McIntyre, J.’s reasons in P.S.A.C. V. Canada:’2°

In my opinion, the Public Sector Restraint Act, 1980-
81-82-83 (Can), c¢. 122 does not interfere with
collectxvebazgaim.rgsoastomfnrgeﬂ:ecaarter
guarantee of freedom of association. The Act does not
restrict the role of the trade unicn as the exclusive
agent of the employees. Itrequuesthee:ployerto
catl:i:mtobargmnarﬂtodealwlththemmlzed
amployees through the union. It also permits
contimued negotiation between the parties with respect
tndm:;esintheterma:ﬂcaﬂlta.msofenployment
which do not involve compensation. The effect of the
Actlssmplytodmytheuseofﬂaemmicmapms
of strikes aml lock-outs for a two-year peried. This
mylmtthebargaunrquerofthemm,mtxt
deces not, lzén my view, vioclate freedam of
association.

It was FRosenberg, J.’s finding (at page 692) with respect to the
trilogy, that "the Supreme Court of Canada appeared to be evenly divided on

the question of whether or not collective bargaining received any protection”
under section 2(d) of the Charter:
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Since they are so divided ard since in any event their
reasons are cbiter, I prefer the approach of McIntyre
J. and would hold that the camplete prohibition
agqainst collective bargaining of the camissioned
officers is contrary to s. 2(d),0f the Charter amd for
the reasons previcusly stated is not justified by
s. 1 of the Charter.

The cases dealt with in Chapter 4 have been those, significant for our

purposes, that were reported to November, 1988, Subsequent judicial
commentary on the impact of the trilogy will be analyzed in Chapters 5 and 6.

It can be asserted that the early post-trilogy jurisprudence has helped to
hone our perception of questions left umresolved by the Supreme Court of

Canada and pointed the way toward same possible answe-.::'s'..128

(1)

(2)

(3)

The trilogy’s view of freedom of association would encampass a right to
fomd and to sustain a trade union (see Marshall, J.’s judgment in
I.P.S. v. N.W.T.).

There are divergent judicial views as to whether the search for formal
union certification is an "activity" not protected by the Charter, or an
aspect in the "establishment" of the association that might draw Charter
protection (see discussion of P.I.P.S. v. N.W.T. both at trial ard on
appeal) .

Though a fair union certification process may not be an aspect of
protected freedom of association, a requirement that a union be
incorporated might violate the Charter, because the members would not be
able to decide an the canstitution of their representative body,
including its objects, rules for membership and procedure, and even



(4)

(3)

(6)

(7)

(8)

(9)
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whether the association should apply for certification (Kerans, J.A. in
the P,I.P.S. v. N.W.T. appeal).

The Supreme Court of Canada appeared to be evenly divided on whether or
not collective bargaining received any protection under secticn 2(d) of
the Charter (Rosenbery, J. in Re Huttom).

The reasons in the trilogy that deal with collective bargaining (as
contrasted with strike rights) may be cbiter (Rosenbery, J. in Re
Ruttop) .

Same aspects of collective bargaining may yet be held by our highest
court to have constitutional protection (de Weerdt, J. in Miller v.
N.W.T.).

Certain collective bargaining mechanisms of long stamding, notably the
Rand formula, may be fundamental to Canadian society ard, therefore,
worthy of Charter protection. At a minimm, they may not be subject to
cxntailmuttlu’mghmemeofthecparter(basedmmite, J.’s
reasening in lLavigne).

Though union activities related directly to collective bargaining might
came urder the Charter umbrella, actions that are undertaken for a wider
political, ideoclagical or social parpose might not be so protected
(white, J. in Lavigne).

A camplete denial of collective bargaining rights for a group would
probably trigger section 2(d) of the Charter and require justification
under Charter section 1 (Rosenbery, J. in Re Hutton).



The three questions that form a subtitle to this part are closely

interrelated. There is strong authority for the view that the Supreme Court
trilogy forecloses any possibility for a right to bargain collectively to be
built into the Charter. What’s more, authoritative cpinion holds that the
courts cught to maintain a distance between the Charter and collective
bargaining — if there is a gap, it should be plugged, not entered. In the
Alberta labour Reference, both le Dain, J. (at 391-2) and McIntyre, J. (at
416-17) suggest that the labour relatijons field is too complicated for the
courts to review regularly through constitutional (or administrative law)
litigation and shauld remain in the hands of legislators and specialized
tribumals. McIntyre, J. cites Joseph Weiler,'?® who states the belief that
Canada’s system of collective bartpining law is too sophisticated to be
scrutinized for reasonableness under the Charter, and Peter Gall, who cpines
that today’s model of bargaining is not imbued with a "timeless" character,
may change over time, and is not worthy of constitutional safegua.rd.no In
any evert, recent judicial authority appears to agres with early camentators
on the trilogy, stating that the whole issue is closed. 1In a relevant and
major decision, Mr. Justice Henry of the Supreme Court of Ontario set out (and
applied) what he thought to be the principles established by the trilogy:''

"(a) The right to ocollective bargaining is not a
fundamental right or freedom guaranteed by the Charter



put is entirely the creature of statutes of recent
origin.
(b) 'mecourtou;htmttoextelﬂthegtmnteed

fundamental rights and freedams to give Charter
protection to such non-fundamental richts ard
freedams

(c) The constitutional guarantee of freedom of
associata.mins. 2(d) of the Charter does not include
of the right to bargain collectively;
themf.ore the nght of each individual to bargain for
a omtract is not a constitutionally protected
activity.
(d) 'meewmc;seofapplyuqs.lofthedurterto
review legislation in this field, and to substitute
their judgment for that of the legislature’s is not
ane for which the courts are suited".

Based on Henry, J.’s assessment, the door to cCharter freedom of
association would seem barred to collective barga:i:ﬂm.nz Although Henry, J.
ismtalmeinhjsopinim,lntmearemasastodmbtmeoorrecmassof
his stated views. It would seem preferable to adopt McIntyre, J.’s own
assessment (repeated here from the PSAC case at page 453) of what the Alberta
labour Reference left ocpen:

Myfuﬂ:mmmatcasedosmt.. preclude the
possibility that ... aspects of collective bargaining
myrecelveciarterpmtectlmmﬁermeguamlteeof
freedom of association.

It was contended earlier in this thesis that the judges ruling in the
trilogy were not called upon to decide whether collective bargaining was
constitutionally entrenched. Even if their pronouncements on this matter were
fandtobepartofﬂn;a;ig,mttnmialpointsformrdelibemtim, it
was submitted that there was at most a 3-3 tie, which leaves the question cpen
for a future court to decide. This viewpoint has also been put forward by

Neil Finkelstein:
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It is difficult to predict with any certainty what the
trilogy means to labour law. No majority endorsed any
partlo.tlar formulation of freedom of assoc:.atim, S0
an authoritative and imnovative construction is still

poss:.plengvm under the strictest view of stare
Finkelstein also concludes that it is "arguable that at least same aspects of
collective bargaining" came within section 2(d) of the Charter.l*®
As for the problem of courts trying to apply the Constitution to labour
law, the words of Chief Justice Dickson are instructive:
while it may be true that the charter was not framed
fcrthepurposeofguamrrteein;ngmsmferredby
legislative enactment, the view that certain rights
and freedams camnot be protected by the Charter’s
provisions because they are the subject of statutory
regtﬂatlmlsprelusedmafmﬂmttalmscmcepum

about the nature of judicial review under a written
constitution.

The Constitution is supreme law. Its provisions are
not to be ciramscribed by what the ILegislature has
dene in the past, but, rather, the activities of the
legislature — past present and future — must be
m;stentwﬁg principles set down in the
Censtitution.

The ultimate court has been able and ready to view cther socially
volcanic areas fram the vantage point of the Charter, such as language rights
and the refugee determination process.l362 Moreover, the balanced approach
taken by the Chief Justice himself in the trilegy illustrates that labour
relations laws can be assessed in light of the Charter without upsetting the
legislative applecart. Dickson, C.J.C., in dissent, applied section 1 of the
Charter to variocus specific elements of the impumed legislation, deciding
that some passed muster under section 1, and others did not.137 In the Dairy
Workers case and in Public Sexvice Alljance of v. Canada, Mme. Justice Wilsan

disagreed with his assessment concerning the justifiability of the challenged
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statutes, undertaking her own Charter 1 analysis.137A

The two learned
Justices did not attempt to design legislative enactments to replace those
which they respectively found wanting. The judicial deference toward
legislatures exhibited in their reasons belies the concern expressed by le
Dain, J. that the judiciary might set aside the "principle of judicial
restraint” by constitutionalizing matters properly within the legislators’
purview, 138

A oconcern implicit in the passage just quoted fran the plurality
judgment of the trilogy is that current methods of bargaining collectively
should not become imbedded in stone through constitutional enshrinement.
Elected politicians must have flexibility to respend to shifts in the econamic
ard social climate. As we have seen fram the words of Dickson, C.J.C. ard
Wilson, J., however, requiring goverrments to comply with minimm cCharter
protections for employees would not necessarily or be likely to concretize any
one mode or system for arranging collective bargaining relationships.

The restraint demonstrated by Wilson and Dickson, JJ. is generally in
keeping with the admonition of the Chief Justice found in R. v. Edwards Books
and Art 1&d.:

A ’'reasonable’ limit is o¢ne which, having regard to

the principles emunciated in Qakes, it was reascnable

for the legislature to impose. The Courts are not

called upon to substitute judicial opinions for

legislative ones as to the place at which to draw a

precise line",138A
The Chief Justice elaborated on this theme in P.S.A.C.138B stating that the
primary role of the judiciary is to ensure that "the selected legislative
strategy is fairly implemented with as little interference as is reasonably

possible with the rights and freedams guaranteed by the Charter”.
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It has been argued that in his section 1 analysis in the trilogy,
Dickson C.J.C. was too deferential:

In essence, he refused to question seriously whether
the goverrment’s decision to apply ocompensation
controls to the public sector was rationally related
to the goal of reducing inflation ... This deference
stands in stark contrast to the analysis in Oakes
which had emphasized that goverrments bore a
‘rigorous’ burden of justifying limits on Charter
rights,139

The reasoning developed in the preceding paragraphs is in accord with
views expressed in a recently published article, which canvasses the area of
constitutional Jjudicial review in much greater depth. After locking
specifizally at the trilegy, the authors conclude as follows:

In each of these examples then, the only constraint
which Dickson C.J.C. and Wilson J. would have imposed
on any of the legislatures was that they go about
pursuing their purposes in a way which would minimize
the limitation of the constitutional freedams ... Such
judgments can hardly be described as substantial or
serious invasions or uswrpations of legislative
sovereignty. They offer no support for the critics’
claim that judicial review entails an inversion of
constitutional roles.139A

Reflecting on a mmber of cases, including the trilogy and Dolphin Delivery,
[ 1986 ] 2 S.C.R. 573, the writers add this:

In the end then, careful analysis of all of the
judgments that have been written by the Supreme Court
concerning the constitutional protection which
workers’ freedam to protect amd bargain collectively
enjoys should dispel any fear that juducial review
will invade substantially the realm of politics amd
the sovereignty of the legislature. Constitutional
adjudication does not set the courts adrift to fashion
policy, in labour law or elsewhere, cut of whole cloth
(. 615).1393
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Assuming then, that there is room for manceuvre on the question of
collective bargaining from the perspective of constituticnal review, and that
it would not be an impractical or inappropriate task for the courts, is it in
the interests of those who wish to preserve the benefits of collective
bargaining to seek the imprimatur of the Charter? Many would counsel against
this course. Based on centuries of experience, trade unionists and
sympathetic academics might advise that things are best left in the bailiwick
of the legislatures. The courts cammot be trusted to lock after workers’
interests, and the imdividualist orientation of the Charter stacks the deck
againstttm.uo

From their very begimnings, trade unions have been
viewed by the courts as illegal conspiracies in
restraint of trade, and it took repeated pressure by
working people an elected representatives to overturn
judicial decisions amd to protect tzrade union
activities from constant attacks in the Oourts.
Moreover, it was democratically elected goverrments,
and not appointed judges, which the trade union
movement persuaded to legislate the modern day
collective bargaining system, so as to provide working

Canadians with the collective power to counter—balance
the otherwise unchecked power of employers.i40R
Some learned cbservers worry that the courts may produce solutions
through philosophical discourse and Charter litigation that will prove
uworkable. 14! The “traditional canadian way" of changing labour laws has
been "throxgh extensive ocmsultation with unions and employers, often
corducted through Royal Cammissions, task forces or legislative cammittees,
supported by high quality economic or industrial relations research". 142
labour relations laws, within each jurisdiction, usually constitute "“an
integrated and finely balanced system", and many concepts "carnot be fully

appreciated without a detailed understanding of the system as a whole".l43
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Morecver, when it to the specifics of a collective agreement, the best

judges of what are acceptable terms are the parties. Everyone may be better
off if the courts maintain a "hands off" attitude to labour relations under
the Charter. Fram the perspective of orgunized labour, the chances of
persuading a court that collective bargaining ought to draw Charter protection
mist seem cuite removed, and perhaps pointless, since the strike threat, which
is so essential to making the whole bargaining process effective, has been
left unshielded by the trilegy.l?*

Events of the past few years have shown that the aforementioned
viewpoints have shortcomings. Many constitutional challenges were launched
precisely because Parliament and other legislatures were passing legislation
that removed same of the oollective bargaining power of public sector
eﬁployees. Same cbservers see this as a contimuing trend, indeed "the end of
the era of free collective bargaining”.14® what’s more, the current focus of
litigation is on cases wherein the workers, organizations and established
collective barcaining mechanisms are on the defensive and, therefore, forced

to argue Charter pl:c:vis:lcms.146

In addition, the free trade agreement with
the United States has the potential of fundamentally altering the labour
relations picture, and it appears that the situation of Canadian workers, thus
far,isnnreadvantagedthantmmoftheirAmericanc::m'rterparts.147

It cammot be doubted that the quandaries surrounding collective
bargaining in the era of the Charter are of profourd importance. Bearing in
mind the conclusion stated here that the Supreme Court has left many of the
questions unresolved, cne might recall that, in addition to the Chief Justice
of Canada and Madam Justice Wilson, two superior courts in Canada have ruled

that freedam of association includes the richt to bargain collectively is



74
protected by the dnrter.148 The remainder of this thesis will explore
arquments that could assist the courts in deciding whether the conclusion
reached by those decisions was indeed correct.

How does one determine what is "fundamental"? Itwillpeassertedthat
a right need not be solely "individual" in nature to be "fundamental'. It
will be suggested here that there are two co-determinants of what constitutes
a fundamental right, history and social philoscphy, and that on both grauwds,
collective bargaining as a concept, and perhaps specific attributes of it, may
be "fundamental™ in Canada.

The cquestion posed in the title is important for several reasons.
Although the headings may be there for guidance anly,*eA
Constitution appears in that segment of the charter titled "Fundamental

section 2(d) of the

Freedams". To be construed as a proper occupant of Charter "freedom of
association", collective bargaining or elements of it may require a
"fundamental® character. One of the determinants employed by the plurality in
the Supreme Court trilogy, to conclude that a right to bargain collectively
was not part of section (2d), was Le Dain, J.’s view that modern collective
bargaining is simply a recent creation of statute. McIntyre, J. used similar
reasoning when forming part of the majority who denied that constitutional
protection was present for strike rights. Moreover, we have interpreted
McIntyre, J.’s trilogy judgments to allow for associational guarantees for
certain important aspects of Canadian life, when carried out collectively, if
these are found to be "fundamental®™. That is aside from any reinforcement
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which such concepts might achieve through linkage to other sections of the
Constitution, an area to be explored later in this Chapter.

One could dispute the contention that because much collective bargaining
legislation is relatively new, the concept must be viewed as merely a phase in
the development of industrial relations, which must not be
"oonstitutionalized". In Canada and in the hameland of our camon law,
England, there is a long history of mutual effort by workers seeking to
improve wages, working situations and societal corditions, and to increase the
degree of comtrol they had over their lives. This brings to mind the notion
that, functioning ideally, trade unions epitomize the participatory spirit
that is at the heart of a liberal-democratic national commmnity. Before
considering this postulate further, let us consider same of the evidence of
the roots of collective bargaining in Canada’s history and belief system. 1In
1968, the Woods Task Force Report on Canadian Industrial Relations stated
definitively:

Freedam to associate and to act collectively are basic
to the nature of Canadian society ... Together they
constitute freedom of trade union activity: to
organize employees, to join with the employer in
negotiat:ingacollectiveagreenent,arﬂtohwdm
eca'mlcsamtlcms, mcll.ﬂmgtalurgacasetothe

piblic in the event of an inpasse. Collective
ba:gamu‘qlg:élggg;stabhshes r:.ghts and mposas

The notion that the cwrent statutory framework for collective
bargaining may be built upen an historical foundation "basic to the nature of
Canadian society" was not addressed by the plurality in the Supreme Court
trilogy. McIntyre, J. did touch on the area. He conceded *hat freedom of
association was not new in Canada and was "part of our social and legal



76
fabric®. 2% He added that the Charter guarantee of freedam of association
mist be construed with reference to "the nature, history, traditions, and
social philosorhies of our s:o:r.iei:_\,r".151 In relation to trade unions, however,
his focus was on law. He said that laws in Canada had long recognized that
wnions could exist "with rights and duties fixed by law" and that individuals
could lawfully participate in their act::'.w.r:i.i:.iav£.152

The Chief Justice who also did not elaborate on Canada’s history, stated
thus:
Freedanofassocmtlmlsthecorne:stmeofm
labour relations. Historically, workers have cambined

to overcame the inhierent inequalities of bargaining
pwermt.heerplaymtrelatmrshlparﬂtopmtect

thanselves Egm unfair, unsafe or exploitative working

conditions.
It would seem that the Canadian historical record accords with the impressions
conveyed by Dickson, C.J.C.

As long ago as 1794, employees oftl‘xe_Nor&W&ctmr‘Iradinngpany
struck for higher pay. A more pervasive labour movement arose later in Canada
as industrial workers cambined to deal with the exploitation of individuals
associated with new forms of industrial production. Activity aimed at
altering employmemt conditions was hampered by legislation based on Erglish
statutes, and by a_cc::rpanyirg judicial interpretation. Along with attempts at
improving their working situations, during the 19th century, organized labour
added activities designed to cbtain relief fram anti-union laws.>*

The culmination of such joint endeavors was the enactment of
ameliorative legislation in Canada in 1872. The new law did not grant
affirmative rights to unions. Rather, it tock away certain civil and criminal

liabilities facing employees who associated for matual benefit.l>° Worsening
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working envirorments that acoampanied the growth of marufacturirg, together
with a lengthy depression in the latter 15th century that dampened bargaining
power, fostered expansion of workers’ asscciations, and also of milita.ncy.lSG
This atmosphere led to legislative experimentation (provincial and federal)
interded to pramote industrial peace. Federal enactments were eventually

consolidated in the Industrial Disputes Investigatjon Act (S.C. 1907, c.

20): 157

({ The ] legislation implied certain policy judgments
which were later to mature in modern collective
bargaining legislation. These were recognition of the
legitimacy of collective bargaining itself, of the
possibility that strikes might result, and of the
propriety of even-handed government intervention to
assist in the_lﬁtabliﬂmt of a permanent, bilateral
relationship. ’

The next substantial changes followed the Great Depression. In response
to the heated industrial conflict of that era, the U.S. Congress passed the
National Iabour Relations Act (or Magper Act) in 1935.°°° The Act established
that employees had the right to join the trade union of their choice and to
participate in collective bargaining through it. The statute forbade certain
practices which employers used to thwart micnizatim.leo change came later
in Canada. From 1937-1942, same provinces, as well as the federal govermment,
passed legislation evincing support for the right of association and
collective ba:gainirl;.lsl During Werld War II, the federal govermment
instituted Wartime Order P.C. 1003 of 1944, pre-empting much of provincial
labour jurisdiction. This set of reguiations established administrative
machinery to foster collective l:»a::gaj.n;i.ng.162

Not long after the war, virtually all provinces, as well as the federal

government, introduced industrial relatiors statutes applicable to private
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sector employees, statutes that shared underlying assumptions favourable to
collective ba.rgain.i.r'g.163

As Arthurs, Carter and Glasbeek explain, these laws all provided

a mechanism for the designation, by majarity choice,

of cne union as the exclusive bargaining agent of the

employees; a legally enforceable duty of the employer

to recognize, and bargain in good faith with, that

union; and the prohibition of employer ‘unfair labour
practices’ which might interfere with se.lmlm of, or
participation in, the union of employees.

Thus, in the postwar period, legislation encouraged collective
bargaining in the private sector. The federal and provincial goverrments also
"encouraged collective bargaining and union formation in the public sector®,
beginning with amendments to the Quebec labour code in 1964, and spurred on by
the federal Public Service staff Relations Act (S.C. 1966-67, c. 72) of

165

1967. In 1986, the sittﬁtion was summarized thus:

At present, :very Canadian Jjurisdiction grants
collective bargaining rights to their public
employees, but these rights range from the right to
bargain collectively over a narrow range of issues
without the right to strike to full collective
bargaining including thenghttost:r:.ke .166
There is an arguable case that many current collective bargaining rights
are part of a lang cortimum that makes them part of Canada’s fundamental
character, although the phrase "freedom of association" was not a comonly
used term of art,167
One might agree that labour associational freedoms were not granted by
law, but "wevre recognized pecatively so to speak, in the first inst:amucae".:'“68
~ This view holds that legislators, starting in 1872, "ceased from doing
anything o prevent union organization and activities, but at the same time
On that biasis. one may assert that
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worker freedam of association does not stem from modern labour legislation,
but is rooted "much deeper into the comnon 1aw".17° Discussion of these
rocts, albeit fram only the unions’ perspective, can be found in the Supreme
Court factum submitted on behalf of employees (Respondents) in the Dairy
mmlcmmtofthetrilogy. The Respondents submitted that

"the cameon conception that "cambinations of workers
to fix or better their conditions of life are illegal
by comon law" is a misconception; and ... that fram
the earliest times the prohibitions, restraints and
penalties upon cambinations for such Rurposes derive
solely from legislated enactments ...".

It was put forward by the Respendents that the "misconception" was as a
'habit" that arcse fram the frequency of legislative intervention made
historically against cambinations of worlcers.173 After a step-by-step
historical e:x;:—nu.i.nat:i.cr.'u'n,.]'74 the Factum (at page 23] submitted that "there never
was a "commn law" doctrine that combinations of workers to seek to improve
their cmd:.tlcrs of life were, or are, unlawful®. This assertion flies
bravely in the face of the historical record of antipathy displayed by judges
toward trade union activity.l74R The clearest English judicial statement
pmertedhyﬂxeﬂespaﬂetﬁsiansﬂntoflord@iefJustice
Campbell, in Rowlands G 175 . licati

that it was the clear right of English workmen to.make
the best they could of their own labour, and to refuse
to work unless upon terms that they thought were
satisfactory; that each might do that, and that the
whole might do it.

There are more modern statements of the view that important aspects of
collective bargaining were legal under camon law. In Moaqul $.S. Co. V.

McGregor, [ 1892 ] A.C. 25, at p. 47, Lord Bramwell noted that



80

... a cambination of workmen, an agreement among them
to cease work except for higher wages and a strike in
consequence was lawful at common law.

’misopinimwasadcptedbythem:seofmrdsinlﬂzinM
m.ns 1~ 1962, a similar view was expressed by a judge of the Supreme
Court of Canada:

Idomtagreewxﬂlthecmterrtlmofﬂmraporﬂents
thattherlgl'lttostnkelsexpraslyg;ygnto
employees by S. 3 of the labour Relatjons Act. That

trade union and to participate in its lawful
activities, [ is ] meaningless. No statutory
pe.rmsmmlsnecssarytopartmlpatemthe;gv_rﬂg
activities of any organization.

»

The statute ... implicitly recognlzs that employees
may lawfully strike by restricting that undoubted

nm;durmgﬂ:ewrrencyofcollecuveagreanents
at tlﬁ.,tme of the

the right existed at common law
passing of the Labour Relations Act. (Emphasis
added)
whatever the historical or current attitude of the judiciary, the ideas
famd in modern statutory protections were not developed or initiated by
legislators. A final word on the pre-Charter cammon law is excerpted here

from a Charter case:

cmferredbystawte 'meyweredevelcpedmﬂera
dynamic of their ocwn. The various statutes dealing
withlahamrelat;msmrelyservedtomcogmzearﬂ
regulaﬁsﬂminﬂaemtmtofo:dararﬂmmm

peace.

A glimpse of history can also help to illuminate the place of collective
bargaining in Canada‘s social philosophy. We have remarked that Order-in-
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Council P.C. 1003 imported tenets of the U.S. Wagner Act into Canada in 1944.
This was prubably not done primarily to elevate collective bargaining in the
scheme of things, but to bolster the war efforl:.ng T™he need for national
unity apparently had prompted similar actions during the First World War. A
1918 Order-in-Cauncil set out, inter alia, the following principles:
2. That all employees have the right to organize in

trade unions, ard this right shall not be denied

or interfered with in any manner whatsoever, and

through their chosen representatives should be

permitted and encouwraged to negotiate with

amployers concerning working conditions, rates

of pay or cther grievances.

4. That employers should not discharge or refuse to
enmploy workers merely by reason of membership in
trade unions or for 1egitima§§o trade union
activities during working hours. ‘

At the conclusion of World War I, Canada joirad with other Parties to
the Treaty of Versailles'®l in recognition that "peace can be established only
if it is based on social justice" and that improvement of the "conditions of
labour'" was urgently required, including "recognition of the principle of
freedom of association. (Preamble to Part XIII, which established the
Intermational Labour Organization). Among the General Principles espaused is
this: "The right of association for all lawful purposes by the employed as
well as by the empl ", (Article 427). If Canada could agree to link
"freedam of association" explicitly to the employment relationship and to
conditions of labour in the 1919 armistice, does that mot suggest that freedom
of association for workers is "fundamemtal" and deserving of Charter

recognition 70 years later? In 1919, and no doubt subsequently. thz presence
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of free trade unions has been considered one indicium of a just and democratic
country. 1812

The cbservable alliance between reasonable trade union freedom and
democracy suggests that collective bargaining may be a  fundament of a liberal-
democratic society such as Canada. In that regard, the Woods Task Force on
ILabour Relations in 1968 professed that:

toerm:ragearﬂetﬁmrecogmtlmofthesocml
purpose of collect:.ve ba:ga.l.n:mg 1eg:|.slat.1cm as an

ma:ruﬂ:sl:nalsocmty,mrecmmﬂthatthe
legislation contain a preamble that would replace the
w.:t::altmeofthepresentstamtemthapﬁn‘,tlve
comitment to the collective bargaining system.

Several provincial statutes now proclaim this cmnitnxent,183 and the

preamble to the Canada Labour Code, Part V (Industrial Relations), states:

Whereas there is a long tradition in Canada of labour
legislation and policy designed for the pramotion of
cmmwe.ll-bemthmmumezmnagmcof free
oollective bargaining and the constructive settlement
of disputes;

Ardmereascanada.anworkers,u'adeummsam

employers recognize and support freedom of association
and free collective bargaining as the bases of
effective industrial relations for the deternination

ofgoodwor}chm'ﬂltlmsardsqnﬂlabmr-ma:ﬁgmm
relations; .
Ard whereas the Parliament of Canada ... deens the
develqnm'rtofgmdimustnalrelatlmmtobemthe
bstmter:stsofcanadam%ngajustshareof

the fruits of progress to all;

The quoted preambulatory language demonstrates a comitment to democratic
processes within the labour-management relationship. This is in keeping with
democracy in the wider conmmity. The Woods Task Force had endorsed such a
course "not only because of its virtues ... bat also because we see no
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alternmative that is compatible with the heritage of Western values and
i.nstitutions".184 The analogy between "industrial citizenship" and democratic
participation in society was noted by Dickson, C.J.C.:

Freedem of association is ... a sine gua nop of any
free and democratic society, protecting individuals
from the vulnerability of isolation and ensuring the
potential of effective participation in society ...
Through association individuals are able to ensure
that they have a wvoice in shaping the circumstarces
integral to their needs, rights and freedams.

Freedam of associggion is the cormnerstone of modern
labour relations.

chief Justice Dickson (at pp. 368-369 of the judgment) later cites Paul
Weiler’s characterization of collective barcmining as "intrinsically valuable
as an experience in s-el.f.-gz»::vw.rcar:mmant''186 ard quotes Um'ct:her relevant passages
fraom Reconcilable Differences: |

An apt way of putting it is to say that good
collective bargaining tries to subject the employment
relationship and the work enviroment to the "rule of
law", Many theorists of industrial relations believe
that this function of protecting the employee from the
abuse of managerial power, thereby enhancing the
dignity of the worker as a persan, 1s the primary
value of collective bargaining, one which entitles the
institution to positive encouragement from the law.

... collective bargaining is +he most .significant
occasion upon which most of these workers ever
participate in making social decisions about matters
that are salient to their dailylgves. That is the
essence of collective bargaining.

Further support for this averme of thought was taken by Dicksen, C.J.C.
(at p. 369 of his reasons) from the Woods Task Force Report:

One of the most cherised hopes of those who originally
championed the concept of oollective bargaining was
that it would introduce into the work place same of
the basic features of the political democracy that was
becoming the hallmark of the western world.
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Traditionally referred to as industrial democracy, it
can'bedscribedasﬂms:bstimtimoffgganﬂe of
law for the rule of men in the work place.

According to one expert historian, trade union policies, for the most
part, "are determined through democratic decision-making and are carried out
by elected officers after extensive debate within the organization concerned".
Ieaders who have flaunted the will of the majority 'have historically been

removed from office after a brief period".lgo

That sounds remarkably like the
workings of a democratic society. As Paul Cavaluzzo has cbserved, freedom of
association is a fundamental freedom ‘because it ephances democratic
values®.2®1  vet, "not all associations have the same democratic effect" and
therefore "all are not deserving of the same constitutional ;:u:ca‘t‘.el::l:j.cm'‘.192
It would appear that a "right to bargain collectively” may in same way be
sufficiently fundamental in the Canadian democratic system to varrant netional
inclusion within the Charter’s "freedom of association" prcvision.193
Moreover, according to same constructions of recent legal history, colléctive
bargaining may have resided in section 2(d) all along.

A virtually umoticed article of the Charter is section 26, which does
not concern itself with whether pre-existing rights were "fundamental®:

26. The guarantee in this Charter of certain rights
and freedams shall not be construed as denying
the existence of any other rights or freedams
that exist in Canada.

The preeminent purpose of this provision is a cautionary one. It was
included to make clear that the Charter is not to be construed as taking away
any existing undeclared rights or freedams.l?® It also lends support to the
view taken by the members of the Supreme Court of Canada in Singh v. M.E.I.1%°

that the Canadian Bill of Rights still applies where not overridden by &
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Charter right. Rights that have been found by various courts to be existing,
but undeclared, include physical access to the courts,’®® the right to enter
into private contractsl®’ and the freedom to determine, within the limits
prescribed by law, the terms and provisions of contracts. 178 Certainly the
latter two examples are not entirely remote from our considerations.

A quite important instance of referral to section 26 has been in
Reference ye An Act to Amend the Education Act.'”® Three of the five
participating Ontario Court of Appeal judges ruled that, in accord with
section 26, section 29 of the Charter dealing with minority education
rights?%® mist be interpreted as protecting these rights from being weakened
by Charter provisions 2(a) (freedom of conscience and religion) or 15
(equality). The difference between the views of the majority and the
dissenting juiges was that the latter thought sectiocn 29 protected conly
constitutionally guaranteed rights, whereas the majority (aided by section 26)
thought that the protection of section 29 extended as well to laws passed
pursuant to constituticnal authority prior to the Charter’s existence. The
conclusion of the majority’s reasoning was that Ontario legislation extending
full funding to Roman Catholic separate hign schools’Cl would be protected
under section 29.

It is uncertain that any of the precedents created pursuant to section
26 will be useful t~ answer questions about the right to collective
bargaining. What can be cbserved, based on these cases, is that section 26
has been a determinant employed in ruling on the constitutionally protected
status of same of the kinds of activities and legal rights involved in
collective bargaining, namely econamic and social rights (including rights
pertaining to contracts) and both legislated and camon law rights. What's
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more, in the case of the Education Reference, the court, as it would be
campelled to do when contemplating a right to bargain collectively, had to
ponder likely tensions among different: individual and group rights. Many
facets of worker crganizing and other camponents of collective bargainirgy,
whether legislatively regulated or not, were taken for granted during the
decades preceding the advent of the Charter. Such longstanding incidents of
life in Canada might gain a measure of constitutional protection through an
inventive argument based on secticn 26.

In formulating a claim based on section 26, one would need to consider
any possible linkage with Justice McIntyre’s "fourth approach" to the
interpretation of section 2(d) of the Charter. He allowed that at some future
timcaarterpmtectimmybeacco;dedtomecollective exercise of
fundamental elements of life in Canada that are not now emmerated in the
Constitution. One problem for propanents of a Charter right to bargain
collectively is that a precorditicn 'setbquIntyre, J. was that for them to
be eligible, any of these unsug rights must be interpreted as being
guaranteed by the Charter for ipdividuals. Illustrations of possible
candidates were rights to marry, establish a hare, found a family, pursue an
education and gain a livelihood.2%2 The familial examples do not seem
pertinent to oaur inquiry (though trade unionists sametimes call each other
"sister® or "brother”"), but the latter two examples may prove interesting in
discussion of Charter section 7 (Chapter 6 of this thesis). Unlike the right
to gain a livelihood or to pursue an education, the right to found a2
conventional family can be accomplished only in association, as is the case
with union orgenizing and bargaining. For that reason, even the "family"
examples could potentially be of assistance to jurists.
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Collective bargaining can be seen as merely the manifestation of, or a
united use of, the .i.rﬂividua_il.w right of freedom of association. The reasoning
in the trilogy was that freedom of association is primarily, but not uniquely,
an individual right.zo3

A close examination of how the trilogy handled this issue was carried
ocut by Professcrs Petter and Menahan., They remarked that neither Dickson,
C.J.C. nor McIntyre, J. found it possible to draw an adequate analogy between
individual and group activity that would assist in determining whether a right
to strike was protected by freedem of associaticn: B

McIntyre, J. seems to believe that, in the absence of

an analogy between individual and group activity, the
latter is not protected by freedom of association.
Dicksan, C.J.C. ... reached precisely the opposite °*
conclusion. In his view, the absence of a parallel
between individual and group action supported the
conclusion that legislation ﬁirbirq the latter
violates freedam of association.

Althouwch le Dain, J. for the plurality, joined with McIntyre, J. in
deciding that the right to strike is not protected, it is unclear as to
whether he adopted this aspect of his brother’s reascning. Hence, it may be
cantended that the interpretation chosen by the Chief Justice could still be
applied in 1later Jjurisprudence to the broader subject of coollective

.y 205
barcaining.

Even if McIntyre, J.’s view is faurd to be binding law, that does not
decide the matter. It appears that section 26 might be invoked to protect
group rights, as the Ontario Court of Appeal did in the Education

206
Reference.
The Charter is not solely a shrine for individual rights and freedams.

In harmony with Canada’s value system and constitutional tradition, the
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Constitution proclaims and protects a number of rights that are primarily
collective in nature. The Chief Justice rmxstrated'm this point in the
trilogy.

It would be ... unsatisfactory to overlock our
constitution’s history of giving special recognition
to collectivities or cammmities of interest other
than the goverrment and political parties. Sections
93 and 133 of the Copstitutjon Act, 1867 and ss. 16—
24, 25, 27 amd 29 of the Charter, dealirg variously
with denominational schools, language rights,
aboriginal rights, and our milticultural heritage
implicitly embody an awareness of the importance of
various collectivities in the pursuit of educational,
linguistic, cultural and social as well as political
ends. Just as the individual is incapable of
resisting political damination without the support of

with similar values, so too is he or she, in
isolation, incapable of resisting dcminat%a&, over the
long term, in many other aspects of life.

It would appear that in Canada, a right need not be solely individual to
deserve "special recognition". A right can be partly collective and still be
preserved as "fundamental" under the Charter.

It is necessary ... to recognize that groups and
various forms of commnity are also important to the
imdividual, and that rights which protect and pramote
cammal forms of action are equally important and
campatible with our constitutional history.2072

Although this thesis shies away from consideration of the putative right
"ot to associate", it is instructive to perceive what same leading decisions
in that area have said about workers’ existing rights in the collective
bargainirng field. For the most part, the judiciary has treated these as
almsst untouchable. White, J., in the second lLavigne judgment, dealing with
remedy,zos declined to interfere with the "Rand formula"™ of campulsory dues
check-off. He thought that it was appropriate to give unions access to non-

members’ camtributions (provided that these were used for what he considered
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to be collective bargaining purposes). This enduring practice was part of the
expectation of all parties; it is "an accepted principle of labour law in
Canada" and it "has worked®,20?

In Arlinaton Crane,?l9 Henry, J. does not philosophize on the importance
of collectiye bargaining when deciding that in Ontario’s construction
industry, regardless of the high degree of statutory regulation, collective
bargaining is a private matter not subject to Charter scrutiny.?!' The result
is that he leaves the system intact.

Althouh the ratio of their judgment was in essence similar to that in
Arlington Crane, the judges ruli.rgmthelameal of lavigne supported the
"Rand formula" in cbiter. As at trial,’’? the Respondents argued that
requiring Merv mvigne imvoluntarily to contribute to the Ontaric Public
Service Employees Unicn violated a negative "freedom not to associate"
contained within Charter secticn 2(d). The Court’s principal finding vas that
there was no govermmental action invelved such as tc require evaluation under
the Charter, but the Court did choose to express views as to whether section
2(d) might ctherwise have been violated. They asked themselves:

mﬂaefreedanofassocmtlmofane:ployeewholsa
naﬂaerofabargammmtowered acollectyﬁ

containing shop provision
infrmgedbythemrﬂatoryreqtﬂrmttthathepayan
annmtequaltomgularmmduesrqargﬁsofthe
fact that he does not belong to the union?

Their reply was:

Viewing freedam of association as a positive right, we
think it clear that there cauld be no infringement of

tllaiz'lglghtmthecxmmtamposedbythque;tlm
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Mcmmtfmﬂﬂnttherormﬂadmmt“imairawaSPectofm
employee’s positive Charter right to freedom of association”.?1® Even if one
assumed that a negative freedom of association existed, the requirement of a
wanetary payment by Mr. lLavigne to the union would not violate that
provision.?s? It may be that the attitude displayed by the judiciary toward
existing bargaining mechanisms reduces the need for Charter protection of
them. Certainly, in the cases so far, there appears to be a high degree of
acceptance of the worth of lm'g?rdj.rg labour relations principles.

In concluding this part Of the paper, a further source of social and
legal evidence must be reviewed, the Sravaux preparatoires of the Constitution
Act, 1982 As was discussed at pages 39-40, supra, the constitutional record
is admissible as an aid to interpretation, though its weight as evidence is
uncertain.?!® he mimites of the proceedings of the constitutional comittee
reveal that the exchange of interventions concerning workers’ association
rights was directly relevant to this thesis,21?

An amendment was proposed such that clause 2(d) would read "freedom of
association including the freedom to organize and bargain collectively". The
proposer, Svend Rebinson, M.P., did not seek to extend the "right to strike as
such".?2®  He exhorted that the reference to baraining rights be made
explicit, as to recognize "one of the most fundamental values of Canadian
222 the Solicitor-General (and Acting Minister of
Justice), Rebert Kaplan, assured that "freedom to organize and bargain
collectively ... is already covered in the freedom of association that is
provided in the ... Charter®.

The analysis provided in this part of the thesis would appear to lend
support to the assessment made by the Honourable Mr. Kaplan. A right to

society'. 221 1 reply,
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bargain collectively may be considered sufficiently fundamental in Canada, in
historical and/or philosophical terms, that it can be accammodated within
section 2(d) of the Charter. That may possibly be so even if collective
bargaining has a mainly collective character. Moreover, this theoretical
right (or portioms of it, such as a right to certain aspects of union
security) may be protected independently of, or in conjunction with section
2(d) through the little understood workings of Charter section 26.

The arquments marshalled in this part, particularly those related to
democratic participation by individuals in workers’ organizations, are also
relevant in the consideration of Charter section 7 which immediately follows.

Section 7 of the Canadian Charter of Rights and Freedams proclaims:

w7, Everyone has the right to life, liberty and
security of the perscn and the right not to be
deprived thereof except in accordance with the
principles of fundamental justice".

This article is in that part of the Charter headed "Legal Rights",?%3
yet there have been many attempts by constitutional litigants to persuade the
courts to vest it with meaning related to the damain of "economic and social
rights", which is not listed as a category in the Charter. It appears that
most of the cases have been launched by business or professionzl interests,
alleging infractions of their right to "liberty" and/or "security of the
persan”. Few of these initiatives have been undertaken in the social policy
field, though the idea of doing so is not new.?®* as far as can be
ascertained, the courts have given only minimal attention to the prospect of



92
weaving section 7 into the debate about a right to bargain collectively.?2®
This thesis will attempt such an analysis, focussing on the way in which the
collective bargaining process may enhance "liberty and security of the person"
for the imdividual employee.

The right to cambine and to act in concert in the labour relations
context may have implications for the economic security of union members.
There is more involved than econcmics, however. As we noted in Chapter 5.2,
both unions and the bargaining process are meant to operate democratically.
Involvement in such democratic processes may be valuable in itself as a lesson
in political awareness, and can be seen as a source of pride and same "clout"
for an otherwise fairly powerless individual, particularly cne employed by a
large organization. This involvement might add to a person’s sense of
"pelcn;irg“, of solidarity with one’s peers or cammmnity. On its own, or as
part of a federation or coalition, a trade union may give an opportunity for
its members to influence natiocnal or regionmal political decision-making.
Successful lobbying, or even support for a particular political party, could
have repercussions in social policy fields that impact on the quality of life
of a worker and his or her family. The political and legislative climate can
in turm influence the atmosphere and scope for collective bargaining, the
undertaking and results of which affect the employee’s daily working life more
directly. It is perhaps trite to cbserve that the issues of collective
bargaining do not concern simply the salary cheque or pay packet. Industrial
disputes, vrion rules amd collective agreements could deal with, jpter alia,
job security, union security, power relationships, health and safety, the
general working envirorment and job satisfaction.
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One could conceivably argue that all of the factors listed in the
previous paragraph involve "security of the person", and same may also be
characterized as relating to the meaningful exercise of "liberty". A samewhat
similar analysis could perhaps be applied to political parties, or to other
concerted activity, sch as campaigns by anti-union lobby groups. It is
submitted, however, that attributes of active participation in a trade union
may be uniquely suited to section 7 protection. Assessment of the merits of
this submission may be facilitated by reference to djcta fram the labour
relations trilogy. It would appear that, relevant to a person’s involvement
in a union, certain cbservations of Dickson, C.J.C. with respect to "freedom
of association" resonate harmoniously when directed at sectien 7:

In my view, the "fundamental nature cf freedam of
association relates to the central importance to the
individual of his or her interaction with fellow human
beings. The purpose of the constitutional guarantee
of freedam of association is, I believe, to recognize
the profoudly social nature of human endeavours ard
to protect the individual from state-enforced
isolation in the pursuit of his or her ends.

As social beings, our freedaom to act with others is a
primary cordition of commnity life, human progress
and civilized society. Through associatien,
indivichals have been able to participate in
determining and controlling the immediate
circumstances of their lives, ard the rules, mores and
llaz.'inciples which govern the cammmities in which they
1%.

Freedom of association is most essential in those
circumstances where the individual is liable to be
prejudiced by the actions of same larger and more
powerful entity, 1like the goverrment or an
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employer.

This concern about the ability of an individual employee to pursue her
or his interests when confromted with more powerful overseers is addressed
further by the Chief Justice:

Thraxghout history, workers have associated to
overcame their wvulnerability as individuals to the
strength of their employers. ... While trade unions
also fulfil their important social, political and
charitable functions, collective bargaining remains
vital to the capacity of individual employees to
participate in ensuring fair wages, health and safety
protectioai.’ and equitable humane working
conditions.

Justice Mciytyre, in his trilogy reasons, did not deal so directly with
the potential benefits for individuals of unionization. What he had to say
about freedom of association in general, however,‘ appears quite apt if applied
tothecollectivebarga:‘nirgproc.ass. It is suggested that cne could safely
adopt the following precis of McIntyre, J.’s position concerning the purposes
of protecting freedom of association:

1. many goals can be achieved through collective
action;

2. associations do more than serve individual
i , actually promoting general social
goals;

3. freedom to associate in opposition to the State
provides a democratic safeguard;

4. participation and association educates members
in the operaticun of democratic institutions; and

5. associaﬁ serve as a conduit for political
views", g
Not surprisingly, an idealized image of the profound role of organized
labour is shared by its elected leaders. At a 1985 conference on employee
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relations and the Charter, a speech by the then Secretary-Treasurer of the
Canadian ILabour Congress included these thoughts:

Indeed, the whole trade union movement is based on the
recognition that, left zlone, an individual worker’s
right to dignity, to economic well being and security,
to health and education, is undermined in the absence
of collective crganization. Rather, only through the
collective strength that comes with unionization can
individuals protect and advance these economic amd
social interests. That is, far from being destructive
of individual ri%ts, collective action is necessary
to protect them.

The words of Shirley Carr speak to the idea that a concerted activity
can enhance not only "security", kut also "liberty" for an employee. This
interpretation may be of little assistance, however, if the courts decide, as’
same could argue, that section 7 is not applicable to the regulation of
"econamic rights". Section 7 has dbwious implications in criminal procedure,
and same courts have leaned toward the view that its applicability is limited
to instances of physical restraint, particularly if the words "life, liberty
and security of the person" are viewed as an indivisible whole.?3? Individual
Supreme Court of Canada members have cpined that a wider interpretation may be
called for, and that each element of the phrase "life, liberty and security of

1 nas a separate, though related, meaning.2>2 Nonetheless, this

the persan®?3
terminology has been construed as being meaningful primarily in relation to
the other "Legal Rights" provisions (sections 8-14) that follow it in the
charter,?® a construction that could constrain section 7 from attaining
applications outside the ambit of procedure. The Suprsme Court has indicated,
however, that section 7 guarantees are not limited to the procedural sphere,

ut may be applied to the substance of 1egislatim.234
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Although the functions of employee organizations are not limited to the
seeking of econamic gain for their members, a court could deny any relevance
of section 7 to the field of collective bargaining because of the primacy that
financial goals occupy in union activities. A mmber of decisions have held
that the concepts of "liberty" and/or "security of the person" in section 7 do
not shelter business interests, property rights or econamic rights, though
same courts would exclude only "“purely" ecorcmic rights.235
No cases were discovered in preparing this thesis which worked through
the question of whether a union as an entity (as contrasted with its members
as individuals) could benefit from section 7 protection. The Supreme Court
has held that a corporation, unlike its officers, camnot avail itself of the
protection offered by section 7. The word "everyone" in the section "excludes
carperations and other artificial entities incapable of enjoying life, liberty
and security of the persm".236 Of probable concern in the negotiation and
implementation of collective agreements is the issue of whether section 7
cantains a "freedam of contract", including pezhaps “froedom to contract" and
"freedom not to comtract". More than one case has said it does not.?*’ one
Ontario judge held that the liberty of two parties to enter into contractual
arrangements is protected,’>® mt a higher court has stated otherwise® >
(though without referring to section 7), and has stated specifically "that in
the context of collective bargaining legislation there is no Charter guarantee
of freedam of contract,240
A judgment that is pertinent to our concerns involved a challenge by an
employer (and allied intervenors) to "first comtract" legislation in
Manitcba.?*! The statutory provision being assailed?%? permitted the Manitoba
Labour Board, under specified conditions, to impose an initial collective
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agreement cn an employer (and on its employees’ bargaining agent). Among the
grounds of challenge to the law was infringement of employers’ liberty under
Charter section 7. Since, in the court’s view, only econamic or cammercial
rights of employers were affected by the statute, section 7 would afford no
protection to management’s positicn.243

Alﬂ:o.l;hthetre:ﬂhasbeenawayfrminwtin;anecmmictwistto
section 7, no definitive judgment has been rendered by the Supremz Court, and
the presence of an "econamic" factor has not prevented it from upholding other
Charter rights. The cluster of language rights decisions of late 1988 held
that, under Charter section 2(b), a right of freedom of expressicn in one’s
own (official) language extended even to commercial forms of msim.244

Grantedthatba:gainirgmecumicissmmaybealargepartofa
union’s raison d’etre, there are other bases on which an individual member
could cbtain constitutional solace from section 7. In addition to pay and
pension matters, a collective employment cantract may deal with a mmber of
more social issues that impact on liberty and security. Aside from benefits
such as health, dental ard insurance plans (that could be seen as just other
forms of campensation), these are other items of a "social" mature to be dealt
with in the workaday world: hours of work, vacations, maternity leave, day
care, sick leave, employment related education and the general ervirorment as
it relates to health, including safety, air quality, noise levels, and the
presence of toxic substances or other potentially harmful emissions. Same of
these, prima facie, mﬂdstillq.:alifymﬂera_viawthatrst:rainedsectim
7'suseﬁﬂ:mstoqmtiasof;hysimlorm1rrtegrity,orto“thebodny
well-being of a natural persm".245
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To infuse "security of the person" with notions of "social security"
would be consistent with the thinking expressed by the Law Reform Commission
of Canada in a 1980 report, which stated that "security of the person" means
"not anly protection of ane’s physical integrity", but also "the provision of
necessaries for its m:pport".246 In similar vein, a 1982 article pondered
whether "security of the person" might protect acainst infringement of the
“right to physical, mental and social well-being".?*” Article 25 of the
Universal Declaratjon of Human Richts (1948) states that everyone has the
right to "a standard of living adequate for the health and well-being of
himself and of his family" including "necessary social services, and the right
to security in the event of unemployment, sickness" ard so forth. Each of the
three sources just cited were referred to by Madam Justice Wilson in Re Singh
and MET (1985), 17 D.L.R. (4th) 422 at 460, when examining section 7, but she
declined to formulute her own interpretation. She did, however, (at p. 459)
note that decisions taken under section 1(a) of the Canadian Bill of
Rights,2?® guaranteeing the right to "life, liberty, security of the person
ard enmjoyment of property", were too unclear to be helpful in this regard.
Before moving on fram the "social" sphere, it is well to recall that a
valuable thrust of unions’ work historically, and even today, has been as
societies for mitual support and social solidarity, offering opportunities to
meet socially with fellow workers amd their families, and "mutual aid in
sickness and in poverty".249 Like other job-related groups, moreover,
organized labour also does not deperd solely on management or the goverrment
for job~related or "life skills" training:
The labour movement has always viewed the education of
workers on all matters of a social, econcmic or

political nature to be cne of its most significant
respansibilities. The central labour bodies anmually
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conduct institutes, seminars and summer schools for

thousards of unionists, and extensively promote the
Iabour College of Canada. As well, these bodies

spansor workshops and confe.rm%ﬂ'ﬂpablishawide
variety of educational materials".

As we have seen, the trilogy and certain labour relations schelars have
stressed that a major merit of participation in collective bargaining is the
experience it gives an individual in democratic forms of decision—-making,
within the union movement, within the bargaining process, and in the wider
democratic workings of the country.?°+  Dickson, C.J.C., holding that
particular federal legislation could not be justified under Charter section 1,
stated that "the collective bargaining process serves impertant and democratic
functions" and that "participation of employees in determining their rights
and cbligations in the workplace carmot be undermined without good reason®, 292
W. Craig Riddell states:

An advantage of collective bargaining is that it
provides employees with an opportunity for democratic
participation in the determination of caditions which

affect an important part of their lives. Although
snx:hpartmipatimcmldtakeplaceintlnabselmof

unions, the norm in the unorganized sector r%g.ms
authoritarian determination of these conditions.

It would be naive not to realize that, like cur goverrments, unions do
not always act democratically, that associational conduct could "submerge the
individual®,?5* and that there may be a certain degree of coercicn involved in
instituting a decision decided by majority rule; but that is how democracy
operates.?> aAnother attribute of democracy applied in collective bargaining
is the "rule of law", according to an cbservation of Paul Weiler that bears
repetition here:

An apt way of putting it is to say that good
collective bargaining tries to subject the employment
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relationship and the work ernviroment to the "rule of
law". Many theorists of nﬂustnal relat:.ms believe
that this function of ' '

, is the primary
value of collective bargaining, ane which entitles 5‘9‘3
institution to positive encouragement fram the law.
(Emphasis added)

It is suggested that the phrases underlined in the above passage from
Reconcilable Differences are illustrative of the benefits to the "liberty and
security" of the individual employee that occur through democratic collective
bargaining. But union activity is not confined to internal industrial
democracy, as these statements of Professor Desmond Morton outline:

Historically, local unions have used a portion of the
dues collected from their members to establish and
support central labour bodies to publicize and promote
those demands and aspirations of working people which

could nagi; effectively be cdbtained through legislative
reform.

Both then and now, trade unions have promoted the
mte:estsarﬂmofthewﬂcers . by ergaging
in a broad range of activities mcll.mrg Egganizing,
bargaining, education and political action.

Chnadiarshavehlstoncallyexpectadunia'sto...
prawteﬂaemte:ﬁof members on a broad
spectrum of issues

Recent history suggests that the necessary
relationship between collective bargaining and
involvement in the political process will grow even
closer. The imposition of wage and price catrols in
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the 1970’s and the 1980’3 stripped many unions of mach
of their collective bargaining responsibilities. 1In
order to oppose effectively such legislative intrusion
into their collective bargaining relationships, uniens
werelimit‘adtoggalirgdirectlywithgwmmma
political level.

It must be recognized that actions by organized labour at the naticnal
level usually involve only representative forms of democracy for the
individual union member. Few people can act as leaders or labbyists, It is
in the collective bargaining relaticnship at the workplace or in the unien
local that more direct forms of democracy exist. The ability to exercise
choice and power in these contexts may be said to strengthen the "liberty" of
a persan by lessening dependence on or subjection to others who make or
dictate decisions. ™he opportunity to participate is both the foundation of
qurarﬂakeytoﬂnadzievmrtofself-mgﬂm".zsl

The authors of a recently published piece express perceptions similar to
those put forward in the preceding paragraph. Their camments, however, were
focussed on "freedam of association" under section 2(d) and did not address
issues under section 7 of the Charter. VYet they appear to support the
approach taken in this thesis chapter:

Understood as providing a means by which workers can
maximize the control they are able to maintain over
their lives, the freedom to engage in collective
barqaining is analogous to and just as fundamental as

the cther freedams such as thought and speech which
the Charter quarantees. Enhancing the autonomy of
workers as a class, collective bargaining is precisely
the kind of freedom which the Charter protects. Like
all of the other freedms section 2 contains,

Mmﬁ&ﬂnmm....
Laws ... which limit the opportunity of workers to
participate in the rule making processes at the
workplace ultimately weaken the representativeness and
fainnssofﬂaela:gerpoliticalpmcessmidmgovm
the wider camamities in which we live. (BEmhasis
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added to underscore the harmony of this argument with
the concepts of "liberty" and "security of the persen®
urder section 7.]<62

The relationship between the concept of self-worth and "liberty ard
security of the person" is infused with particular meaning in relation to the
earning of ane’s livelihood:

Work is one of the most fundamental aspects in a
person’s life, providing the individual with a means
of financial swpport and, as importantly, a
cmtributory role in society. A person’s employment
manessentlalcmpamofhisorhersenseof
1de.nt:|.ty, self-worth ard ) emotional well-being.

mﬂmﬁu&ﬂu%—z- Per Dickson
C.J.C. in Alberta Iabour Reference, supra, n. 1, p-
368. (Emphasis added)

The ability of an individual, bargaining collectively with others, to
influence the physical, psychological, and emotional work envirorment is
thought by same authorities to be ane of the primary reasons for belonging to
a union.?®? one of the "dominant" academic thecries in the United States is
that employees will attempt to unionize only if they are dissatisfied with
their conditions of e:rplc:yxmarﬂ::2‘54 one management journal recently published a
checklist of "Preventive Tactics® with this in mind,?5°

On his or her own, a worker may have little power to make demards or to
bargain, being perhaps fearful of such consequences as loss of pramotion, or
loss of a position to another individual or to a "next age" business machine.
These fears may be amplified for scmeone who does not have special skills or
training, or who feels vulnerable to discrimination on ethnic, gender, age or
other grounds. Personal considerations such as status in the commnity, family

camitments or social relationships may curtail nml:vi.lit:y.266 With respect to
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“security of the perscn", it can be said that, within many employment
relationships, "security ... is critical to. the survival 6f only the
employee’s iderrtity".267 The freedam to act upon one’s aspirations and
c:orberrs can be augmented by solidarity with fellow workers. If "liberty" can
be described as "the external condition which permits freedam of personal
autonamy, 258 a right to bargain collectively would appear to mesh neatly with
Charter section 7.

A series of cases construing section 7 ard other parts of the Charter in
relation to employment have dealt with variants of a "right to eamm a
livelihood", It seems that the Charter does not create a distinct '"right to
work", or to make a living,%%? though it may guard a right to have an
cpportunity to make a living.2’% A pioneering decision was Re Mia and Medical
Services Commissjon of British Columbia, which turned partly on Charter
sectiaon 7, but relied also on section 6(2) (b):

Every citizen of Canada and every person who has the
status of a permanent resident of Canada has the right
.es to pursue the gaining of a livelihood in any
province.

The litigation challenged the scheme for arranging payment of medical
doctors in the province. For our purposes, the following statement of the
court is noteworthy:

There are scme rights enjoyed by our pecple including

the right to work or practise a profession that are so
furﬂamentalthatﬂaeymst%pmtectedevmifthey

include an econamic element.
The B.C. government, having lost the Mia case, changed the impugmed
rules. The new provisions were also challenged. On the trial of the "new"
cause, the court held that section 7 did not apply, because "liberty" did not
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extend to econcmic rights or to a right to work.?’? oOn appeal, the court
ruled that "the gecgmpl'ﬁ.c restrictions J.nposed hy government -on the right to
practise medicine" in British Columbia could “constitute a viclation of the
right to liberty protected by section 7" even if section 6 were not brought
into the picture. Though section 6 might be restricted to guaranteeing the
right to move jnterprovincially, free movement within a province could be
protected by "liberty" under section 7.2’ In a dictum pertinent to this
thesis, the court noted that the rights being asserted would affect the
"freedam and quaiity of life of individual doctors" and not merely their
"business interest®.274

Ancther case that looked at rights of mobility dealt with Iaw Society of
Alberta rules designed to keep Ontario lawyers from forming partnerships with
lawyers resident in Alberta: Iaw Society of Alberta v. Black. The trial
judge held the rules were not in violation of the Charter.2’® on appeal, they
were declared invalid.2’®

Rule 154 provided that an active member of the lLaw Society of Alberta
who. ordinarily resides in or carries on the practice of law in Alberta shall
not enter inmto partnership or association for the joint practice of law with
anycne ordinarily non-resident, Focussing on the mobility rights in Charter
section 6(2) (b), the Court of Appeal held that the Rule offended because it
prevented lawyers from gaining their livelihood in the usual manner, that is
in partnership or in association with others. It was thus an unacceptable
limitation on the ability to gain a livelihood.2”’

Rule 75B provided that no law Society of Alberta member should be a
partner in or associated for the practice of law with more than one law firm.
It was held that both this and Rule 154 breached section 2(d) of the Charter,
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because solicitors have the right to associate among themselves for the
purpose of seeking a livelihood in the profession for which they are
qualified. The Law Society could have chosen less drastic methods to regulate
hypothetical conflict of interest problems, and the Ruales did not stand up

under Charter section 1.

mw,znﬂemy, J. applied what he took to be the present

law of Ontario, and related this directly to the alleged freedam "not to
associate" pleaded in the case at bar:

It does not appear to me to be appropriate to extend
s. 7 to encampass the liberty to carry on a business
or to practise a particular profession, trad%.lgr
occupation, or to be employed in a particular job.

I add that it follows that a person has no guaranteed
constitutional right...todaoosezga:ttobebumiby

a particular collective agreement.
A further judicial word on livelihood rights goes to the Supreme Court
of Canada, which has yet to rule definitively cn the matter:281
It is still open to question whether the right to earn
a livelihood is a value constitutionally protected
under the Charter, perhaps under s. 7. But whether or
not such constitutional protection exists, no one
could dispute that the ‘right’ to earn a livelihood is
an interest of fundamental importance to the
individuals af%ed, ard as such should not lightly
be over-ridden.
What the studied cases reveal is that there appears to be a trend
(albeit far from conclusive) in favour of finding in the Charter same vision
of a right to eamn a livelihood. It will be recalled that the Alberta Iabour

Reference, it is suggested, left the door slightly ajar for McIntyre, J.’s
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"fourth approach" to "freedom of association". On the contingency that a
basic element of Canadian life were fourxi to be fundamental for individuals,
cmwertedaaexciseofthatfwﬂammtvmldbeaprctect':edfomofgm
activity as we-.ll.283 Perhaps activities associated with earning a livelihood,
such as collective bargaining, would qain a constitutional foothold as a
logical extension of a right not to be denied the chance to earn a living.

In the reported decisions to date, there is a scarcity of instances in
vhich anyone from a less powerful econamic or social group attempted to use
section 7 to further occupational or other "social" rights. Litigation
launched by the professions highlights the reality, one would think, that
doctors and lawyers and cother generally advantaged individuals do have a
greater degree of "mobility" in their de facto "liberty". The Supreme Court
of Canada has wpheld the decision but unlike the Alberta court, left
consideration of section 2(d) of the Charter to another day. There was no
discussion of section 7; the judgment twrned on lawyers’ mobility rights under
section 6(2) (b).283

As a practical matter, most people are not truly mobile, and cannct
choose to be anything other than employees to earn their livelihood. If a
right to bargain collectively is found to give employed individuals a fairer
measure of "liberty" and "security of the persen" (as those terms have been
broadly drawn in this Chapter), it may be appropriate on that basis to grant
constitutional reinforcement to the concept of collective bargaining. It is,
morecver, open to the judiciary to extend proutection to a few key tenets of
collective bargaining that are embraced in common by labour relations models
operating in the several jurisdictions of Canada, and which further the
liberty and security rights of employees.
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7. ive ini ity Rights

Although in the final analysis, it is unlikely to be of direct
assistance in the controversy over a right to bargain collectively, one must
consider the emerging jurisprudence under the Charter’s main equality rights
article, section 15. To a lesser extent, section 28, quaranteeirng gender
equality, could be put imto play. A major examination of the potentially vast
realm of inquiry presented by equality rights is hest left for ancther paper
(or book). The sections state:

15(1) Every individual is equal before and urder the
law and has the right to the equal protection and
benefit of the law without discrimination and, in
particular, without discrimination based on race,
national or ethnic crigin, colour, religion, sex, age
or mental or physical disability.

15(2) Subsection (1) does not preclude any law,
program or activity that has as its dbject the
amelioration of conditions of disadvantaged
individuals or groups including those that are
disacvantaged because of race, national or ethnic
crigin, oolour, religion, sex, age or mental or
physical disability.

28. Notwithstanding amything in this Charter, the
rights and freedams referred to in it are guaranteed
equally to male and female persons.

The principal judgment focussing on equality rights did not touch upon
lanbt:at.u."1:~t=:1at:i.<:t'\si.284 The central issue was whether the prerequisite of
Canadian citizenship for admission to the bar of British Columbia®®® viclated
section 15. It was found that the citizenship rule infringed equality rights
and could not be justified under Charter section 1. Relevant to ocur inquiry
into collective bargaining and the cCharter, the Court’s views on the

categories protected by section 15 and on the meaning of "discrimination" need



108
to be examined. The Court reviewed what had became the norm in Canadian

courts for determining equality under section 15, the "similarly situated"
test. Based on an Aristotelian precept, this holds essentially that like
things should be treated alike while things that are unlike should be treated
differently, in proportion to their t:liffe:r:e.nc:as.286 This test was fourd to be
sericusly deficient, capable of upholding quite unfair laws:2°’

Consideration must be given to the content of the law,
to its purpose, and its impact upon those to wham it
applies, and also upon those wham it excludes from its
application. The issues which will arise from case to
case are such that it would be wrong to attempt to
cmfimﬂme%daaﬁmwithins&@afbcedarﬂ
limited formula.

Of course not every distinction or differentiation in treatment will
transgress equality rights. To trigger section 15, a distinction must amount
to di iminati ’2891 ibed as

a distinction, whether intentional or not but based on
grourds relating to personal characteristics of the
individual or group, which has the effect of imposing
burdens, dbligations, or disadvantages on such
individual or group not imposed upon cothers, or which
withholds or limits access to opportunities, benefits
ard advantages available to other members of society.
Distinctions based on persanal characteristics
attribated to an individual solely on the basis of
association with a group will rarely escape the charge
of discrimination, while those based S an
individual’s merits will rarely be so classed.

Where a breach of section 15(1) is found (and where this is not saved as
an amelicrative initiative under section 15(2)), any consideration and
balancing of factors which could constitutionally justify the impugned
enactment would take place under Charter section 1.290 Wilsen, J. (for
Dickson, C.J.C. and L’Heureux-Dube, J.) and la Forest, J., in their separate
reasons, expressed substantial concurrence with McIntyre, J.’s section 15
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analysis. On the question of which categories of discrimination (cther than
those erumerated) might be captured by section 15, the weight of the judgment
was in favour of including grounds apalogous to those listed, involving
"irrelevant personal differencesn, 292 Nene of the judges appeared prepared to
close the door on other possibilities, however:

I agree with [ McIntyre, J. ] that it is not necessary
in this case to determine what limit, if any, therezgﬁ
on the growrds covered by s. 15 and I do not do so.

Nevertheless, the way in which Wilson, J. leads up to the passage just
quoted hints that broad categories of litigants such as "employees" or
"organized labour" or "public sector workers" or "Alberta public employees"
might not be successful if they tried to plead that restrictive collective
bargaining legislation placed them at some comparative disadvantage reviewable
under section 15. These collectivities cannot readily be analogized to groups
discriminated against because of "colour™, "sex", "age" or "disability". It
was  with these listed grounds in mind that Wilson, J. opened a window to
future interpretive opportunity:

It can be anticipated that the discrete and insular
minorities of to-morrow will include groups not
recognized as such to~day. It is comsistent with the
constitutional status of s. 15 that it be interpreted
with sufficient flexibility to ensure the "unremitting
prctetz-ﬁm“ of equality rights in the years to
came.

The opening into section 15 has been narrowed further, it is asserted,
by two post-Andrews decisions of the Supreme Court. In Reference Re Workers’
Conpensation Act, 1989 (Nfld.) ss. 32, 34 (released April 24, 1989), a
unanimous court denied the camplainants’ appeal, because the "situation of
workers and dependents here is in no way analogous to those tested in s.
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15(1), as a majority in Andrews stated was required to permit recourse to s.

15(1)" (per Ia Forest J. at page 1 of the two page judgment). In R. v. Turpin
(released May 4, 1989), the purposes of section 15 were stated as "remedying
or preventing discrimination against groups suffering social, political and
legal disadvantage", as revealed by indjcia "such as sterectyping, historical
disadvantage or vulnerability to political and social prejudice®,294A
Arguably, the words taken fram Turpin could refer to trade unions. In any
event, Madame Justice Wilson (for the Court) was careful not to prejudge what
would be an acceptable ground under section 15, stating that it mandates a
case by case analysis,294B

It is hard, though not impossible, to picture how the concept of
"discrete and insular minorities" can be applied to assist when an internally
diverse group of workers, defined by their job category or type of employer,
rather than by personal traits, is denied same benefit of collective
bargaining. Wilson, J. does, however, speak of "flexibility". Moreover,
McIntyre, J. states the following:

The pramtion of equality entails the pramotion of a
society in which all are secure in the knowledge that
they are recognized at law as hman beings ecually
deserving of concern, respect and considﬁggtim.
[ Section 15 ] has a large remedial component.

This more general expression of the value of section 15, to redress
disadvantage, may hold more pramise for workers denied particular collective
bargaining rights. This possibility might be increased if a court saw some
parallel between entitlement to "security of the person in section 7" (as
developed in Chapter 6, supra) and entitlement to "concern, respect and

consideration" grounded in section 15.
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If cne may speculate, a phenomenon which may be fruitful for Charter
challenge is the wholesale denial, by statute, of bargaining rights to
particular classes of workers in Canadian jurisdictions. In Ontario,
damestics employed in private hames®2®  and agricultural workerszg? are
excluded, for e::rzmle.zg8
deny collective barqaining rights to samecne as powerless against his or her

employer as a domestic or agricultural worker" could not be justified "by any
299

It was the opinion of one labour leader that "to

overriding social interest or public concern®,
expressed by the Woods Report in 1968.30°

If it could be shown, for instance, that the exclusion of demestics
impacts primarily on women, assuming they predominate statistically in that
work category, their lack of bargaining rights could be challenged through a
carbination of Charter sections 15 and 28. If, for the sake of argument, it

arxd a similar view was

could be shown that mnters ard trappers were primarily of aboriginal origin,
acain section 15 might have a greater relevance., To take ancther theoretical
exanmple based on impressionistic cbservatic::l, suppose that a majority of
demestic or agricultural workers were temporary residents of Canada or new
immigrants, caﬂdﬂnlistedgmnﬂsinsectimﬁbeu&edinﬂaeirfavwr?
Perhaps "the status of being a migrant worker" could becare one of the
analogous grounds about which Justice Wilson mused, %t

For a worker in a low-incame or low status job, or fram a socially
disadvantaged group, (or perhaps even fram other societal groupings), it could
prove interesting that in Apdrews, McIntyre, J. compared the discrimination
forbidden by section 15 to principles applied under "Human Rights Acts",
cbeerving that the list of grounds in the Charter is more open-ended.%?
Amoryy the grounds now emmerated in human rights statutes in Canada (from
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which further analogies could be drawn by a court construing section 15) are
nsocial condition™%® and "source of incamet,3%%

The possible bases on which enployees or unions could attenptto_argue'
sectimﬁ(assmﬁ‘gﬂmeymldwermﬂnmmdlgofbei:glabelledan
appropriate class) are myriad. Possible camparative sets are: “public
sector-employees vs. private sector employees doing similar jobs"; "public-
sector-employer vs. public sector employees"; "civil servants" vs. "Crown
corporation workers" and so 0.3 me availability of core collective
bargaining rights to "essential" employees in ane province or in one
bargaining unit could be campared to those extended in another. The ircny is
that, having found that the right to strike is not protected under Charter
section 2(d), the Supreme Court may in future be asked to decide whether it is
fair under section 15, for one group of workers to have that right while it is
denied by a particular statute to others. The courts could thereby be called
upcn to make the very type of camplex determinations which lLe Dain, J. found
in the labour trilogy to be inappropriate for the judiciary under section
2(d).%% A cautious judge might find it prudent to take refuge behind the
"analogous grounds" test mooted in Apdrews, and limit section 15’s ambit to
only a small range of collective bargaining matters.

To conclude this Chapter, a brief survey will be conducted of instances
in which courts have commented on the applicability of equality rights
principles under the Charter to the realm of collective bargaining. The
persuasive value of these references is reduced by the fact that they predate
Andrews. In both laviane and Arlington Crane, the courts have thus far ruled
that the impugned collective bargaining schemes and the collective contracts
themselves were in the private sector and autside the Charter’s reach, despite
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their legislative underpinnings. Nonetheless, the deciding judges commented
on how section 15 might, if called upon, apply. In Arlington Crane, an
individual 1litigant alleged, inter alia, that a "closed shop" provision,
denying him work with Arlington unless he Jjoimed a particular union,
contravened section 15. Henry, J. found nothing prejudicial, "invidious" or
“prejorative" in the challenged scheme or provisions that would amount to
"discrimination", and indeed held that there was no distinction made between
camparable classes of workers. Similarly, the appellate court in Iavigne
agreed with the trial judge in that case that there was nothing discriminatory
(against non-union teachers) in the province-wide scheme of bargaining being
examined, Moreover, cammmnity college teachers (of which Mr. lavigne was one)
were in a unique positicn ard not camparable to any other class of employees
in ontario,>%®

One Ontario case that found section 15 to be infringed was Re Hutton
(discussed in Chapter 4.1, supra). In that decision, Justice Rosenberg found
there to be two "similarly situated classes", namely certain mumicipal and
provincial police officers. The former group enjoyed the right to
collectively bargain on a mumber of issues foreclosed to the latter by law.
Rosenberg, J. found there to be a "discriminatory distinction" violative of

charter section 15.309

The weight of this precedent is of course diminished
by the circumstance that it relied on the "similarly situated" test later
discredited in Andrews.

An underlying factor in matters pertaining to the public sector is that
the employer, being the government, in addition to the advantages that might
be attendant on any powerful boss, can change the rules through legislation if

it does not like the current state of labour rleations, or if it wishes to
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pursuc some perceived higher cause, such as fighting inflation.3'®  viewed
baldly, this puts the civil service at a disadvantage in camparison with
private sector ca.n'rtezparts.311 Even if this arquable imbalance is assumed,
and even if the protections cf section 15 are extended beyond strictly
analogous grounds, there is evidence that an attempt to campare government and
public employee power under section 15 would founder. In Wright v. Attormey-
Genexa) of Canada, the trial judge found that a statutory priority given to
the Crown over debts owed to private citizens violated section 15. The appeal
court overruled, saying that the Crown was not an "individual" and so was not
affected by the equality rights set out in section 15.3!2 Similar rulings had
been made in matters involving a civil suitaga:i:stthe&wnana.rﬂjury
selection. 314

A case that dealt head on with comparisons between public and private
sector unions locked at federal ard provincial restrictions on political
activity by Ontario goverrment amployves. ccncernmg section 15, Eberle, J.
remarked that the challenged legislation caused no viclation, because the
applicant union is "a union of public servants" and "any union which is not",
is not "similarly situatedn,315

Although the Supreme Court of Canada has not viewed curtailment of a
richt to bargain collectively through the lens of section 15, in the labour
trilogy, Dickson and Wilson, JJ., the dissenting judges, undertock a somewhat
similar type of analysis when assessing legislation in the light of Charter
section 1. A critique of the approach taken by the Chief Justice suggests
that he was perhaps overly deferential to the legislative choices made by the
respective goverrments in the PSAC v. Canada and Dairy Workers legs of the
trilogy.33® 1If this is correct, this may not bode well for anyone hoping to



| 115
conv:'.nce‘ a couwrt that public sector employees can challenge restrictive
barqaining laws throush section 15, particularly as Dickson, C.J.C. enriched
his section 1 analysis in PSAC with a glance at the equality rights guarantees
of the Capadian Bill of Rights.>"’

In PSAC v. Canada, the union argued that the right to "equality before
the law ard the equal protection of the law" were violated, because the "6 and
5" anti-inflation legislation restricted collective bargaining rights of
different classes of civil servants in different ways, arnd because the scheme
applied only to the public sector. In Dicksen, C.J.C.’s opinion, the
N8 e Imtyre, I,
expressed agreement with Dickson, C.J.C.’s approach and foud it significant

that no "individuals" or "subgroups" within the public sector had been singled
319

goverrment’s leadership role justified its selective actions.

out.
Madam Justice Wilsen did not join with the approach taken by her brother
judges. Her thoughts on equal treatment (or lack thereof) of public sector
employees are almost destined to be quoted in any cause that might claim
infringement of section 15 in the realm of collective bargaining:

I would conclude that the singling out of federal
public sector employees for mandatory controls
offended s. 1(b) of the Capadian Bill of Rights. The
discrminatory treatment of these employees was not
raticnally related to the alleged govermment cbjective
as a means of controlling inflation and was therefore
a departire from the principle of equality and
mivers?.}zoamlicatim of the law embodied in the

It seems to me that if both public and private sector
eployees are free to engage in collective bargaining,
mid'xgenerallyspeakirgtheyare,ﬂmpablicsector
employees should not be deprived of this freedom as a

means of govermment getting across its pessage, no
matter how worthwhile that message may be.
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8. evance o i jghts Taw i ional

'mosejudgaintheleadingfreadanofassociationcassmpaworded
serious persuasive value to international cbligations assumed by Canada
appeared more disposed to granting Charter protecticn both to collective
bargaining and the right to strike. Four of the six judges participating in
the trilogy judgments did not discuss the intermational law. McIntyre, J.
based one of his characterizations of freedam of association partly on
Collymore v. Attormey General, [ 1970 ] A.C. 538, but that was really a use of
camparative law, since that case focussed on the Constitution of Trinidad and
Tobago, not cn internaticnal instruments.322 It is possible to comtend that
the absence of cammerntary about international human rights law means that this
source has little weight or persuasive merit. An altermative perception would
hold that as a minimm, the absence of commentary by the majority of trilogy
judges concerning the relevance of :intenntioﬁal law means that the question
remains open.’?® If a future bench decides that this legal resource is
relevant, they may also be persuaded by Chief Justice Dickson’s view that
international law provides safegquards for a right to bargain collectively, and
that Canada’s Constitution ought to abide by this standard.>2

A high proportion of Dickson, C.J.C.’s coverage of international law
concentrated on the right to strike., Since it was determined by a majority of
the Court writing in the trilogy that no rignt to strike is enshrined in the
Charter, that topic will not be the subject of major attention here. As a
preamble to the specific imtermational human rights provisions which Chief
Justice Dickson sets out in his text, he stresses the importance of this area
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of international law generally (at pages 348-350). He states that the Charter
conforms to the spirit of the intermational human rights developments since
World War II and “incorporates many of the policies ard prescriptions of the
various international documents pertaining tn hman rights". He adopts John
Claydon’s forecast 22 that as the Canadian judiciary approaches the general
language of the Charter,

the more detailed textual provisions of the treaties
may aid in supplying content to such imprecise
concepts as the right to life, freedam of associaticn,
and even the right to counsel.

Dickson, C.J.C. notes that Canada is a party to many treaties or other
international agreements containing provisions similar or idemtical to those
in the Charter. By becoming party to these agreements, Canada has cbliged
itself to pramote amd protect the fundamental rights and freedams found within
them. Principles of constitutional interpretation, suggsts the Chief Mim,
require that these imternational obligations be "a relevant and persuasive
factor in harter interpretation". The similarity between the "policies and
provisions" of the Charter and the content of these international documents
carries ‘"considerable importance" for constitutional interpretation by
Canadian courts. Dicksen, €.J.C. does not believe that the judiciary is
legally bound by intermational legal norms. On the other hand, their
relevance and persuasiveness for purposes of constitutional interpretation are
enhanced by the realization that these norms "arise out of Canada’s
intermaticnal cbligations under human rights conventions" (pages 349-350).

Following the lead of Chief Justice Dickson, this thesis will cite an
additional work contributed (co-authored) by Jahn Claydon.32® A concise
pangnm,327 targetted at practising lawyers, nicely captures the essence of
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what a mumber of learned authors have written about the usefulness of

intermational instruments and adjudication in construing the Charter; 328

The relevance of internmational human rights "law" to
themte.rpretaﬂmofthemarterarisesmtof.
(l)the similarity in the wording of many of the
provisions of various intermational instruments and
the Charter; (2) the fact that Canada’s intermational
human rights obligations and other international
developments served not only as a necessary ard
persuasive context in which the Charter was introduced
and adopted, but alsc as a direct inspiration for
Charter provisions, including amendments designed to
strengthen the protections provided by the Charter;
(3) the necessity of interpreting Canada’s damestic
laws (including the Charter) to be in conformity with
both custamary and conventional law as long as there
is no contrary intention clearly and expressly stated
in the Charter - the "ambiguity rule"; and (4) the
micreaimdmwmﬂmwmofsmnarsystasto
apply the hJ.gh-level cgrz'gepts of the Charter to
specific fact situations.

Focussing again on the contribution made by Chief Justice Dickson in the
Alberta Iabour Reference, we cbserve that (at pages 350-354) he sets forth
articles from intermational human rights instruments relevant to our
exploration. He notes that as of 1976 Canada is a party to two United Nations
Covenants derived from the Universal Declaration of Human Rights, that were
adopted unanimously by the General Assembly in 1966:°-°

Prior to accession the Federal Gevermment cbtained the
agreamntofthepm,allofutmmﬂertookto
take measures for implementa tigioftlmcuvenantsm
their respective jurisdictions (page 350).

Article 8 of the International Covenant on Economic, Social and Qultural
Rights (the Econamic and Social Covenant) provides:

8(1) The State Parties to the present Covenant
urdertake to ensure:

(a) The right of everyone to form trade unions and
join the trade union of his dhwice, subject only
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to the rules of the organization concermed, for
the pranction of his econamic and social
interests. No restrictions may be placed on the
exercise of this right other than those
prescribed by law and which are necessary in a
democratic society in the interests of national
security or public order or for the protection
of the rights and freedams of others.

(b) The right of trade unions to establish national
federations or confederations and the right of
the latter to form or join intermational trade
union organizations.

(¢) The right of trade unions to function freely
subject to no limitations other than those
prescribed by law and which are necessary in a
democratic society in the interests of nmational
security or public order or for theagsotectim
of the rights and freedoms of others.

(d) The right to strike, provided that it is
exercised in comformity with the laws of the
particular country.

Upon close amalysis of the subarticles dealing with strikes and other

campenents of the collective'bargairﬁ.rg relationship, we see the following:

(1)

(ii)

(iii)

the right to strike (paragraph 8(1)(d)) may be limited by referral
to a country’s "laws";

the right of trade unions (as a oollectivity) to federate
nationally and internationally (paragraph 8(1)(b)) is
unrestricted;

the right of everyone to form and to join unions (paragraph
8(1) (a)) for the prawtion and protection of economic and social
interests may be restricted only in keeping with specified
principles; these principles bear some resemblance to those found
in section 1 of the Canadian Charter;
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(iv) the right of trade unions (as a collectivity) to "function freeiy®
is subject to no divect limitation; it is subject only to the

kinds of general restrictions referred to in (iii), supra.

Chief Justice Dickson does mot conduct a dissection similar to that
carried out above. It could be argued that the divergence between the
internal limitation clauses applied to strike rights (Art. 8(1)(d)) and those
applied to other bargaining rights (respectively, Arts. 8(1)(a), 8(1)(b) and
8(1) (c)) are significant. This argument concerning limitations is bolstered if
cne accepts the premise that in the labour trilogy, the Supreme Court shut
strike rights ocut of the Charter but left the door ajar for the right to
bargain collectively. International human rights law, on this analysis, has
yet to be applied to collective bargaining rights by a Supreme Court majority.

A factor not addressed by Dickson, C.J.C. is the presence of two
Articles in the Econamic and Social Covenant that buttress the worker
association rights found in Article 8.33%  article 4 contains a significant
variant of the different limiting clauses found within Article 8:

4. The State Parties ... recognize that, in the
enjoyment of those rights provided by the State in
ccnfomtymththepresentcwenant,thestatemay
subject such nghts only to such limitations as are

In the context of ocur inquiry, Article 5 of the Economic and Social Covenant
is also worthy of note:

5(1) . i e __preser ovena may be
interpreted as jmplying for any State, group or person
any right to engage in-any activity or to perform amny
act aimed at the destruction of any of the rights or
freedoms recognized herein, or at their limitation to
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4 _greater extent than is provided for in the present
Covenant.

(2) No restriction or derogation fram any of the
fundamental hman rights recognized or existing in any
country in virtue of law, canventions, requlations or
custam shall be admitted on the pretext that the
present Covenant does not recognize such rights or
that it recognizes them to a lesser extent.

As was noted supra, there is a companion agreement that Canada acceded
to in the same year as it agreed to be bound by the Econcmic and Social
Covenant. Returning to the reasons of Mr. Justice Dickson (at pages 352) we
find citation of Article 22 of that second instrument, the Intermational

Convenant on Civil apd Political Rights (the Civil and Political Covenant):

22(1) Eve:ymeshallhavethenghttom__f
associatjon with others, including the right to form
MMMMM
integests.

(2) No restrictions may be placed on the exercise
of this right other than those which are prescribed by
law and which are necessary in a democratic society in
the interests of national security or public safety,
public order (oiire public), the protection of public
health or morals of icn, of the rights and

The rights given to workers acting in concert are further strengthened
by Article 8(3) of the Econamic and Social Covenant and Article 22(3) of the
Civil and Political Covenant, which employ identical wording:

(3) Nothing in this Article shall authorize State
Parties to the Internmational Iabour Organization
Convention of 1948 concerning Freedom of Association
and Protection of the Right to Organize to take
legislative measures which would prejudice, or apply
the law in such a mamer as would prejudice, the
guaramntees provided for in that Convention.
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At pages 353-354 of the Alberta labour Reference, Dickson, C.J.C.
reproduces pertinent articles from the document named in the paragraph quoted
immediately above, known as Convention No. 87.°°° He first describes the
International Iabour Organization (I.L.0.) as a specialized agency of the U.N.
"cancerned with safeguarding fair and humane conditions of etploymrt".aaa
Dickson, C.J.C. sets out eleven Articles from Corwention No. 87,2 the most
relevant of which are restated here:

2. Workers and employers, without distinction
whatsoever, shall have the right to establish ard,
subject only to the rules of the organization
cancerned, to join organisations of their own choosing
without previous authorizaticen.

3(1) Workers’ and employers’ organisations shall
have the right to draw up their constitutions and
rules, to elect their representatives in full freedom,
to organise their administration and activities and to
formulate their programmes.

3(2) The public authorities shall refrain from any
interference which would restrict this right or impede
the lawful exercise thereof.

4, Workers’ and employers’ corganisations shall not
be liable to be dissolved or suspended by
administrative authority.

8(1) In exercising the rights provided in this
c:mentlmworkexsardaployersarﬂtlmrnspect;ve
arganisations, 1like other persons or organised
collectivities, shall respect the law of the land.

8(2) The law of the land shall not be such as to
impair, nor shall it be applied so as to impair, the
guarantees provided for in this Convention.
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10. In this Convention the term ‘organisation’

means any organisation of workers or of employers for

furthering and deferding the interests of workers or

of employers.

11. Each (State Party) ... undertakes to take all

necessary and appropriate measures to ensure that

workers and employers may exercise freely the right to

organise.

Prima facie, theseprwisia-sdoml_:addmdatotherightsguaranteed
for workers under the two U.N. Covenants examined supra. In large measure,
they describe activities of establishing organizations (which a majority of
the Supreme Court in the labour trilegy appeared to find worthy of Charter
protection). Details spelled cut in Convention No. 87 that were not specified
in the U.N. Covenants reviewed earlier are the right to "formilate programmes"
(Article 30-1) arnd "to organise" (Article 11), although these activities could
possibly be implied fram the Covenant wordings.

Dickson, C.J.C. observes (at pages 354-355) that the articles of
Convention No. 87 have been interpreted by various I.L.O. bodies, but that
these interpretations are generally not legally binding. He does cite
authority to the effect that, nevertheless, decisions of certain I.L.O.
camnitees "comprise the cornerstone of trade union freedom ard collective
bargaini.rg".338 thief Justice Dickson found (at page 355) that the "general
principle to emerge" from imterpretations of Convention 87 by I.L.O. bodies

is that freedam to form and organize unions, even in
mwlicm.mmmw

mj.tg - stnkes, subject tolelimts.
(Emphasis added)

Most of the ensuing discussion (at pages 355-359) undertaken by Dickson,
C.J.C. concerns decisions by I.L.O. bodies focussed on restrictions of the
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right to strike, and on substitutes therefor, such as campulsory arbitration.

At the end of his review of international humman rights authorities, he sums up
the entire discussion in a manner relevant to our pursuit of jurisprudence on
collective bargaining generally:

The most salient feature of the lhuman rights documents
discussed above in the context of this case is the
close relationship in each of them between the concept
of freedom of association and the organization and
activities of labour unions. As a party to these
huran rights doouments, Canada is cognizant of the
importance of freedom of association to trade
unionism, and has undertaken as a binding
international cbligation to protect to same extent the
associational freedams of workers within Canada. Both
of the U.N. human rights Covenants contain explicit
pu:utect:.m of the formation and activities of trade
unions subject to reasonable limits. Moreover, there
:.saclearccrsers.:smgstﬂweIL.o. adjtﬁicative

Dicksen, C.J.C. applied the foregoing principles, though not by direct
reference, in deciding that both the right to bargain collectively and the
freedom to strike were protected by "freedom of association" under the
Charter. Other judges previously had invoked intermational human rights law
as part of their rationale for ruling that subsection 2(d) of the Charter
includes both strike and collective bargaining rights. For example, some of
the same international provisions reproduced by Dickson, C.J.C. in the trilegy
had featured in the judgment of the Ontario Divisional Court in Broadway
Manor %0 and that of the Saskatchewan Court of Appeal in Dairy Workegs. 4!

Two saurces of edification mentioned in Broadway Manor were not covered
by Dickson, C.J.C. in the Alberta Iabour Reference. It will be recalled that
the Supreme Court of Canada has endorsed the use of legislative history in
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Charter interpretation, though not according great weight to these travaux
preparatoires.>*? ofleary, J. in Broadway Manor,’?> drew attention to a 1980
statement wherein the then Minister of Justice, Jean Chretien, gave the
opinion "that the rights we have agreed upon in international agreements
should be reflected in the laws of the Charter of Rights that we will have in

Canadan. 344

Moreover, the inclusion of a distinct right to "freedom of
association" was justified by the goverrment before the Special Parliamentary
Comuittee on the basis that the freedoms of assembly and association are
expressed separately in the Intemmatjonal Ceavenant of Civil and Politica)
Rights. 345

An additional source cited by Justice O’leary in PBroadway Manor relates
to Canada’s participation in a contimuing multilateral relationship centered
on the Helsinki Final Act of 1975, as part of the contimiing Conference on
Security and Cocperation in Burcpe (CSCE). An extract from the Concluding
Document of the CSCE Madrid Conference (1983), which inter alia confirmed the

1975 Helsinki Final Act was quoted by O’Leary, J.:

The participating States will ensure the rights of
m:m_fzeelytoatabhsh ardjomtrademucrs, Ql_g

intermational instrauments. lhey note fhat tlme
rights will be exercised in compliance with the law of
the state and in conformity with the State’s
matjopal law.  They will
encorage, as appropriate, direct comtacts and
conmmication apong  such trade unions and their
representatives. (Emphasis added).

O’leary, J. did not cament on the legal force of the Madrid Concluding
Document or of the Final Act. According to a memorandum from Canada’s
Department of Extermal Affairs, the Final Act is not a legally binding
instrument, but "constitutes political commitments undertaken at the heads of
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goverrment: 1¢=.'1ve~.1“.34"7 Clearly, for O’leary, J., it had persuasive value as an
An important recent endorsement of the desirability of being guided by
international hman rights law in Charter interpretation is that of Mr.
Justice MacGuigan, writing for the Federal Court of Appeal in Intermational

Fund for Anjmal Welfare v. Canada (1988), 83 N.R. 303 (hereinafter I.F.A.W. v.
348

Canada) MacGuigan, J.A. explicitly adopts ?° the view of Dickson, C.J.C.
in the Alberta Jabour Reference,>°C that international mmen rights nomms
"provide a relevant and persuasive source for interpretation of the provisions
of the Charter". I,.F.A.W. v. Canada arose from the desire of animal rights
activists to dbtain easier access to seal hunting areas to cbtain information
seen as vital to their public lokbying efforts. Requlations desiqned to
protect seal herds and sealers were in place to prevent incursions by boats or
airplanes. The trial judge, relying on the delineation of freedam of
expression contained in Article 19 of the International Corvenant on Civil and
Folitical Rights had found that "freedom of expression" under the Charter
included the right to seek and receive informaticn.>* On the appeal,
MacGuigan, J.A. agreed.>>2

A rather interesting departure of this case is that MacGuigan, J.A.
strives to show the interdependency of the categories of rights embodied
respectively in the International Covenant on Civil and Political Rights and
in the Intermational Covenant on Economic, Social and CQultural Rights. He
points cut that the preamble to each Covenant links it to the other Covenant,
thereby recognizing that freedam from fear and want, together with civil and
political freedom for everyone, are dependent on both categories of rights
being fostered in tandem., MacGuigan, J. shows sensitivity to the need to
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balance the campeting rights of freedom of expression and of everycone
(including seal harvesters) to Man adequate stardard of living" as provided in
Article 11(1) of the Economic and Social Covenant. On this point, he states
(at page 315):

Ttxerigtattoalivelitnodisaaeoftlxemst
fundamental if not the most fundamental of econamic
rights and may be said to be necessary to the
fulfillment of a hman being. In this sense, it may
perhaps be thought of as attaining the status of a
social right rather than a merely econamic interest.

Though a right to earn a living is not spelled out in the Charter,
MacGuigan, J.A. thought that the protection of it met the "high standard"
necessary for the government to justify restrictions on the Charter right to
"freedom of expression” urnder Charter section 1. His views in camnection with
the centrality of earning a livelihood mirror somewhat those canvassed in
dmapteré,gm, it would appear. In attempting to deflect the goverrment’s
use of Charter section 1 to justify the challenged restrictions, the appellant
activists in I.F.A.W. v, Canada arqued that the only permissible limitations
on their freedam of expression were those set out in Article 19(3) of the
Civil and Political Covenant, namely "respect of the rights or reputations of
others" and protection of national security, of public order, health or
morals. Though the learned Justice was willing to be quided by Article 19(2)
in arriving at an expansive definition of freedom of expression, he thought it
inappropriate to substitute the internal restrictive clause in Article 19 for
the open—ended derogation clause framed in the Charter at section 1.

There are of course detractors from the idea that intermational iaw
should be looked to for enrictment of the language of the Charter. For

example, certain courts have ruled that, regardless of the use made of
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international human rights instruments in developing the Charter, the latter
did not amount to implementing legislation for these agreements, and they
might therefore not be relevant for interpreting the Charter.322 on the
presumption that Canada did not accept responsibilities under the various
postwar human rights accords with the intention of ignoring or violating
1:1'13‘11,354 and that ithadﬂxes:;portofﬂ:eprwi:n&sinthisamptame,asf’
the approach taken by Chief Justice Dickson would appear to be preferable. At
face value, the internmational instruments reviewed in this Chapter. when read
in conjunction, would seem to require that parties to these pacts (of which
Canada is one) ensure the rights of workers to do the following: (a) to
organise; (b) to form and join trade unions (of the workers’ choice) - for the
pranction and protection of the workers’ econamic and social interests; (c) as
part of trade unions, to "function freely" subject only to limits similar in
nature to those formed by Charter section 1; (d) qua trade unicns, to federate
with other worker groups. The cpinion is offered that item (c), particularly,
covers areas left unsettled in Canadian constitutional law by the trileqy.
When reasoning whether and how to formalize a "right to bargain collectively",
fuumejurisprude:ﬂeislﬁcelytoascriherspectfulweighttoﬂﬁspaésage
fram the opinion of Chief Justice Dicksen in the MMQ@:_@:35&

The 4general principles of constitutional
interpretation require that these internmaticnal
abligations be a relevant and persuasive factor in
Charter interpretation. As this Court stated in R, V.
Bia M Drug Maxt ltd., [ 1985 ] 1 S.C.R. 295, at p.
344, interpretation of the Charter must be "aimed at
fulfilling the purpose of the guarantee and securing
for individuals the full benefit of the Charter’s
protection. The content of Canada’s intermational
human rights cbligations is, in my view, an

important
indicia of the meaning of "the full benefit of the
Charter’s protection”. I believe thatm
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bas ratified. (Emphasis added) =
The Chief Justice, this time writing for the majority has had occasien

pressing and substantial s, 1 cbjectives which may
justify restrictions upon those rights. Furthermore,
forpu:possof...thepmportiamityirquiry[mﬂer
Charter s. 1] the fact that a value has the status of
an international human right, either in customary law
orwﬂeratreatytowhidmCanadaisastateParty,
stmldqene.mllybeirﬂimtiveofahighdegreeof
importance attached to that cbjective, This is
consistent with the importance that this Court has
placedmtheprctectimofaq:loyeesasavumemble
group in society,356A

9.  Conglusjon

admledgedasmrmyofcastimtimlpmtectimthmmmeguamnteeof
"freedom of associatien" in sectien 2(d), namely the right to organize a unicn
and the right to join a union. >’ rargely pursuant to the Charter safequard of
freedom of expression (sectian 2(b)), the right to commnicate demards or
information on collective barqaining issues has attained constitutional
status.>®  The charter will, it seems, embrace collective participation in
bargaining activities that involve rlghts constitutionally enshrined for
individuals or that are legal when carried out by an individual.3%® According
toamgg&sted:aticmlebasedmucmtym, J.’s reasons in the Alberta Iabour
Reference, if"oouectiveha:gajnj;gﬂoranelmtofitweretobe
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acknowledged as being fundamental to Canadian society, Charter protection
might alsc be attracted to that overall cencept or to that particular
element.>®? Tt would appear that the only traditional function that has thus
far fallen by the way on the labour side of the equation is the right to
strike.361 That can be seen as a severe loss, however, since the strike
threat could be characterized as the workers’ most crucial bargaining chip.

Although labour leaders may not have been pleased with the Supreme
Court’s conclusion that the Charter’s "freedom of association" does not
harbour a right to strike, it can be claimed that collective bargaining
mechanisms that benefit employees in Canada have not been endangered by
constituticnal jurisprudence. There remain at labour’s disposal certain
rights, custamarily exercised and now canstitutionalized, to form a union, to
join a union, and to picket, as well as "freedam of assembly" (section 2(c))
and cther concomitant Charter rights. 'met::ade.unimmvenent(arﬂttmm
it, individual workers) can continue to bargain collectively and to work for
related remedial legislation. Moreover, despite the fact that the Supreme
Court trilogy found no place for a right to strike in section 2(d), the
practical impact of that ruling is hard to estimate. It does not appear that
govermments in Canada have adopted a host of post-trilogy laws cutting off
strike rights for categories of employees previously unencumbered in this
manner,

From a legal standpoint, one could mount an argument that the trilogy’s
refusal to grant Charter security to strike rights was not as far-reaching as
initially supposed. Assuming that the Supreme Cowrt did intend to erect an
across-the-board barrier to strike rights outside section 2(d), there may be
ways (speculated upon in Chapter 7, spra) for particular groups to utilize
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section 15 (re equality) to cbtain strike rignts, currently denied them by
legislation or by official practice, which other camparable groups have not
been denied.>®? As was mooted in Chapter 7, the likelihood of this arqument
succeeding seems low for large employee blocks with no widely shared traits
analogous to immutable perscnal characteristics. For groups made up
predaminantly of women or of disadvantaged minorities, however, such an
approach might have a chance of succeeding. It would seem all the more likely
that such equality-based arguments would bear fruit if used to cambat
instances wherein a host of (or all) basic collective bargaining rights are
denied to workers in particular job classifications, categories that happen to
be populated predaminantly by members of disadvantaged groups.

Aside from upholding core camponents of the collective bargaining sphere
(organizing and picketing), the courts thus far have displayed a
disinclination to dismantle or to chink away at carefully crafted schemes for
managing irdustrial relations, including the custamary collective bargaining
practices now built into them by statute. The judiciary have based their
reluctance on a mmber of grounds: deference to the wisdam of elected
legislatures in matters of social policy:; the view that the essential facets
of barqaining procedures, even in a legislated parameter, retain the character
of private sector deal-making; the opinion that a key ingredient (the Rand
Formala, and in the construction industry the "closed shop") happens to
"work"”. There is even judicial authority for the idea that unions, financed
by a campulsory check~off from supporters and non-supporters alike, may
properly use the resources not only to assist their bargaining unit members
directly, but also for wider social/political purposes.
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From the union viewpoint, it could be preliminarily contended that the
practical ramifications of the trilogy judgments on the labour relations scene
(except for the workers directly affected by those judgments) have not been
terribly significant. Certain employers or pro-business associations might
even say that the results have been disappointing, particularly concerning
efforts to import a "freedom not to associate" into the Charter. From the
trade union vantage, are there reasons to be fearful for the future of
collective bargaining rights in Canada? Canada labour leaders interviewed for
a recent book appear to believe so. The editors report that these union
executive officers are convimced that the Charter "is being used by the

enemies of the labour movement in pushing for individual rights to weaken

363

collective rights". With respect to the trilogy, one public sector union

official worried that because of it, a potential exists for goverrments to

negotiate a collective agreement and later to rta'rme;:_:;e.%4

Most labour leaders
reportedly feared that the trilegy rulings "will encourage govermments to take

away the limited collective bargaining rights of the pblic sector

wor ", 365

Other matters of concern because of their potentially injurious
effects on bargaining rights are efforts to cut goverrment deficits, the
privatization or shrinking of goverrment services, and the effect of freer
trade with the United States.’®® organized labour is also aware that the
Supreme Court has yet to pronounce judgment on the existence of a "right not
to associate".

Moreover, in the minds of labour advocates, there may remain a hangover
from the trilogy’s quite individualistic and passive view of freedam of
association. To a non-lawyer, and perhaps to same trained in the law, it
might not appear fully consistent with logic toc hold that "freedom of
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association" does not include same substantive content, allowing protection
for same concerted activity as an organized group, i.e. the attempted
performance or attairment of same of an association’s dbjectives:

If freedom of association ... protects the joining
together of persons for camaon purposes, but not the
pursuit of the very activities for which the
association was formed, then the freedem is ...

legalistic, ungenerous, indeed vapid ... while ... s.
2(d), at a minimm, guaramtees the liberty of persons

to be in association or belong to an organization, it
mist extend beyond a concern for associational status
togiveefchtiv'epmtectimtoﬂxei:nteragtstowh._i{g;
the constitutional guarantee is directed.
(Emphasis in original)

In the wake of the trilogy, it may be that freedaom of association means
not much more than "freedom of assembly", which is how one could view the
outcome of the Alberta Iabour Reference, given the appearance that the
majority did not adopt the ideas just cuoted from the reasons of the Chief
Justice.3®® oOne would not wish to quarrel with the notion that the Charter is
geared primarily toward guarding rights of the individual. Yet this
protection may sometimes best be dene through a mixture of individual and
collective rights, as is recognized by constitutional provisions on aboriginal
rights (sections 25 and 35), multiculturalism (section 27) and so forth. Same
rights such as those which adhere to or are part of collective bargaining are
meaningful only when exercised by individuals acting in concert.

Unlike situations where one person’s rights conflict with those of
another human being, in the collective bargaining context, it must often be
the case that acting on one’s rights enhances the rights of one’s fellows.
If, as this thesis has wondered, the trilogy’s ratio on interpretation of
freedom of association was applicable only to the right to strike (and
substitutes therefor), it may be open to a future bench to give greater
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recognition to that branch of rights that depend on joint exercise to be
meaningful (subject always to Charter section 1).

Reduced to a skeletal extreme, the definition of "freedom of
association" arrived at by the majority in the trilegy would rarely bestow a
Charter seal an any collective labour activity of a workers’ association ance
the graup is organized. Ie Dain, J. in the Alberta labour Reference notes
that under a totalitarian regime, one of the things suppressed is freedom of
association. This cbservation underscores a problem with any construct that
wauld give "rights" of association only to the formation and maintenance of
graups, and not to the content of certain group activities. Saome fundamental
group-based activites are more freely exercisable in a democracy, such as
political pluralism amd free trade unionism. The narrow view of freedom of
association does not differentiate these activities from others that
ordinarily take place even in dictatorships, such as those of sports and cther

recreational organizations that do not threaten state pwe.r.?'sg

For lower
status people, individuals from a cultural minority and others who are less
advantaged in a society, the only way to attain a voice or a measure of secure
standing is as part of a cluster of people similarly situated. For less
powerful Iuman beings, same "individual" rights are "empty vessels" except
when exercised as a group right.

An important axiom to recall is that "not all associations have the same
democratic effect and, therefore, are not deserving of the same constitutional
prdl:ectim“37° Nor, of course, do trade unions or the collective bargaining
process always operate in a democratic or high-minded fashion.>’! on general
principles, however, one could claim that the pursuit of the dbjects for which

employees associate ought to attract same constitutional recognition that
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distimguishes such activities from other pursuits that do not render a
significant contribution to the democratic workings of society. Same might
find it ironic that certain rights which have only recently emerged in the
public conscicusness, including some whose acknowledgement is perhaps long
overdue, have a place reserved by name in the Charter, while the right to
bargain collectively, whose importance in democratic societies has been
assumed at least since the Internmational Labour Organization was established
in 1919, must still tap on the constitutional window and hope to gain judicial
recognition and acceptance.

Even if constitutional recognition were to be accorded to some developed
version of a "right to bargain collectively", what form might it take?>’2
There is ample evidence in the trilogy judgments and in the constitutional
litigation to date that Canadian judges might be hesitant to examine every
"jot and tittle" of collective bargaining schemes for possible Charter
infringement. The judiciary could, however, follow the lead of Dickson ard
Wilson, JJ., in the trilegy, and measure alleged Charter infractions against
same general cbjective standards. No attempt at setting such standards is
offered here, kut they could presumably reflect attributes which, over a
munber of decades, have been central to labour relations regimes throughout
Canada. This legislation generally provides

a mechanism for the designation, by majority choice,
of one union as the exclusive bargaining agent of the
employees; a legally enforceable duty of the employer
to recognize, and bargain in good faith with, that
union; and the prohibition of employer ‘unfair labour
practices’ which might interfere with selection of, or
participation in, the union of employees.373

To elaborate, the statutory schemes, with few exceptions, recognize the
legitimacy of trade union activity in collective bargaining:
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to organize employees, to join with the employer in
negotiating a collective agreement, and to invoke
econamic sanctions, including taking a case to the
public in the event of an impasse,374

A measuring test designed by a higher court could include any or all of
the elements just outlined. Theoretically, a judge could add further base
fixtures: provisions for the the imposition of a first collective agreement;
stricter enforcement of "the requirement to bargain in good faith"; or even
greater substance to the content of the latter prerequisite.37® Based on the
reasoning of the dissenting judges in the trilogy, there are other instances
which might draw protection fram the Charter. Application of Charter
principles might protect workers where bargaining rights were denied outright
to a group improperly designated as "essential" service providers, where
inadequate substitute procedures were in place to compensate for a lack of
strike rights, or where emloyees were denied the right to negotiation or
arbitration on matters customarily negotiable or arbitrable.

If the constitutional sands shift to open space for amendments,
organized labour may then want to campaign for a direct Charter guarantee of a
right to bargain collectively, as part of section 2(d). A danger for
unicnists is that politicians may also agree to add a freedom of non-
association. An alternative approach is suggested by section 25 (concerning
aboriginal rights) and section 27 (re multicultural rights). The Charter could
proclaim that it shall not be interpreted in a way that ercdes principal
associational rights of employees.

While counselling that not every incident of collective bargaining
systems is of equal importance, McIntyre, J., in the trilogy, cbserved that
labour relations may have become "a matter of fundamental importance in our

scx:ie'l:y“.:w6 More than one comentator has suggested that freely functioning
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collective bargaining is essential to the health and security of a democratic

377
country.
indicated by the Supreme Court for attaching constitutional protecticn even to

In the most recent Quebec language rights decisions, one reascon

comnercial expression was that it serves both an individual and "societal"
value in a free and democratic society, allowing receivers of information "to
make informed economic choices, an important aspect of individual self-
fulfillment and personal automny".378 Placing a collogquial intexpretation on
this reasoning, the value of "well-informed shopping" has been granted some
constitutional protection, partly because it has both individual and societal
value. As some thoughtful commentators would advise, a right to collective
bargaining may be a fundamental underpinning of a free and democratic society,
likewise possessing value both for individuals and for the cammmnity. As they
have done for camercial expression, should the judiciary not contemplate
accordirg a measure of Charter protection for a right to bargain collectively?

It may be that the wisest option for organized labour is to accede to
the interpretation of the trilogy ascribed to by many, perhaps most, judges
and academics. This asserts that collective bargaining rights were held by
the Supreme Court to be outside the purview of the Charter. There are good
reasons to keep the judiciary out of the picture. The cuwrrent regimes of
collective bargaining in Canada are the result of lorng struggles and political
balancing. The trend in recent decades has been to govern industrial
relations through specialized bodies and mechanisms and to keep judges at a
distance. Furthermore, history teaches that in a crunch, judges are not
. predisposed to give priority to employees’ interests.

One difficulty faced by those who view fair collective bargaining as
basic to democracy and social justice is that recent constitutional litigation
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places trade unions in a defensive position. BAssertions of a putative "right
not to associate" by anti-union litigants, for example, threaten even the most
established labour relations linchpins. 1In key cases thus far, superior
courts have not endorsed this concept, and one (though not the only) reason
for their deference toward existing bargaining frameworks has been the view
that the trilogy barred the way to application of the Charter.

The Supreme Court has yet to rule on the purported inclusion of a non-
association right in Charter section 2(d), however, and it would be prudent to
offer alternative arguments on the point. labour’s representatives may chose
to make their primary position the view that the trilogy forecloses judicial
interference with labaur relations schemes through application of "freedom of
association" principles, and would state that in any case collective bargains
are untouchable, as being in the private realm. It is recommended,
nevertheless, that a secondary alternmative contention be put forth. If the
court is moved to apply the Charter at all, they should be invited to find
that central components of collective bargaining, as developed in Canada, are
cloaked with constitutional armour.

Clearly, it would be absurd to hold that there is a right to "non-
association" for an employee unless there exists a Charter-protected freedom
of association for workers. In the Canadian historical, societal, and social-
philosophical context, however, it would be more logical to conclude that
there is both an individual and collective right to collective bargainirg,
along the lines argued in this thesis, one that does not entail a "right not
to associate" as a necessary corollary.

Labour leaders have voiced concern that in a climate of Charter

interpretation which gives paramount place to individual rights and a reduced
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role to mixed collective/individual rights, in a period of reduced public
services, of legislated setbacks to employee bargaining rights, and of
pressures from freer trade, the best that can be hoped for is a retention of
the labour relations mechanisms now prevailing. It seems important to make
arguments in the nation’s highest court about the value and need for
collective bargaining in our democratic society. It would be ironic not to do
so at a time of apparently increasing worker rights in many less democratic
societies to which we rhetorically campare our Canada.

As always, the real game will be played in the public arena ocutside the
courtroom. Politicians, voters and judges all read newspapers and watch
television. One might speculate that the cause of organized labour would not
be hurt by, and would benefit from, making principled (albeit alternative)
arguments in both political and the Jjudicial fora as to why oollective
bargaining deserves to be recognized as a fundamental right in Canada’s
Charter of Rights and Freedoms. During this century, industrial democracy and
balanced collective bargaining rights for employers and employees have come to
be seen as essential to the general welfare in a democratic country. Our
constitution cught to, and perhaps does, reflect this truth.
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Is Oollective Bargaining Protected by
Canada’s Charter of Rights?

by Allan McChesney, April, 1989
Revised in part November 1989

ENINOTES

Notes to Chapter 1

1.

Reference re Public Service Employees Relations Act (Alta.} [ 1987 )
S.C.R. 313 (hereinafter the Alberta Iabour Reference); Public Servi

Alliance of Canada v. The Queen in ngl;nt oﬁ Canada, { 1987 ] 1 s.C.
424 (hereinafter P.S.A.C. v. Canada); Retail, ﬁlesalearﬂ@a_rhﬂt
Store Union Tocals 544, 496, 635 and 955 v. Goverrment of
Saskatchewan, [ 1987 ] 1 S.C.R. 460 (hereinafter Dairy Workers).

PR

The Supreme Court did not attempt to define "collective bargaining" in
the trilogy. Nor do the terse definitions stated in authoritative

sources provide much illumination to the tasks wndertaken in this
thesis:

Collective barcaining [is]) a method of fixing the terms and
corditions of employment by means of bargaining between an
organised body of atployea and an association of employers: [J.

Burke, ed., Jowitt’s Dictionary of Englich Taw (2nd ed.) (London:
Sweet & Mameu 1977), p. 371].

Collective Bargaining

58. Collective bargaining is the process whereby an employer
arﬂatrademonseektonegotlateacollectlveagrement In
almost all jurlsdlctlms, process must be undertaken ‘in
good faith’ and requires ‘every reasonable effort to make a
collective agreement’: [HW. Arthurs, D.D. Carter amxd H.J.
Glasbeek, Iabour law_and Industrial Relatjons in Canada (2nd ed.)
(Deventer, Netherlands: Kluwer, 1984) p. 33].

Our understanding of "collective bargaining” in cCanada is
emamedbytheaddedatplanatorysentememmelatterquotatlon A
fuller appreciation of what is at stake in the effort to assure
constitutional protection for collective bargaining mechanisms in

Canada is gained by quoting two other definitions found in Arthurs,
Carter and Glasbeek (pp. 32-33):

Collective agreement

57. Acollect:.veagmarmmtlsadoamentrecordqumetems
and corditions of employment and the rights and duties of the
employer, trade union and employees in a bargaining unit. In
almost all Canadian jurisdictions, it is legally enforoeable only
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6.
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throujh arbitration procedures initiated by the employer or the
trade union, and is deemed to contain certain statutory
prov:l.sa.ons - a minimm term of one year, the prchibition of
strlk&sarﬁlocka.rtsdurlrgthattem arﬂaxequ:.rerrentforthe
submission to arbitration of all disputes concerning its
interpretation or alleged violation.

Bargaining units

54.Abargammgmutlsthecmst1tuency defined by the
labour relations board or agreed upon by the parties, within
which collective bargaining occurs. The bargaining unit may
embrace workers sharing a single craft (a ‘craft unit’) or those
whose cammon denominator is participation in a particular
operation, plant or irﬂtstty (an ‘industrial unit’). In same
industries, bargaining is conducted in ‘multi-employer’ or
findustry-wide’ units. In each case, ﬂtebargam::gumtmstbe
‘appropriate for collective bargaining’, i.e. the workers mst
haveacaunonmternstmﬂmemtcaneofnegotlatlm All
workers within a bargaining unit have the right to participate in
the selection of the bargaining agent, the union which will
represent the bargaining unit, but once selected, the bargaining
agenthastheexcluswenghttospeakforallprwtarﬂfutue

employees in the bargaining unit.

As can be seen, no nmutshell definition could present a
sufficiently instructive plctm:e of even the most central camponents
of collective bargaining in the Canadian milieu. The paragraphs just
quoted, however, are adequate for purposes of this thesis. (See also
excerpts from authoritiw found at notes 164 and 374, and in note 165,
infra.)

See Chapter 3.1, infra.

Two important cases that did not make it to the Supreme Court were:
ice ! _International Union, Iocal 204 and PBroadwa
Manor Nursing Home (1983), 44 O.R. (2d) 392 and Newfourdland

Association of Public Employees v. The Queen in Right of Newfoundland
(1985), 14 C.R.R. 193.

The three judgments run 184 pages, of which roughly 3 1/2 in aggregate
are taken up by the reasons of 1e Dain, Beetz and Ia Forest, JJ.

There was considerable factum material, for example, covering
mtemat:.malmmannmts law, a subject not even touched upon by the
plurality.
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19.
20.
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22.
23.

24.
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Their shared views on this are in the reasons of Dickson, C.J.C. in
the Alberta Iabour Reference (supra, note 1).

See, generally, the works discussed at 3.1 and 3.2, infra.
Alberta Tabour Reference (supra, note 1), 413-414.

A few of the authorities that have been published since the
preparation of the first draft of this thesis tend to support the
viewsemressedhere(seet@ctarﬂmtsofmapters3,4arﬂ5).

'IhiswriteratterﬂedtheSumemrtof&nadahearingsasan
cbeerver. In the Dairy Workers case (see note 1), representatives of

Saskatchewan, Ontario, British Columbia, Manitoba, Alberta and
Newfoundland, as well as Canada, took part.

Public Service Alljance of Canada V. The Oueen in Right of Canada

(1985), 11 D.L.R. (4th) 387 (Fed. C.A.).

Statutes of Canada, 1980-81-82, c. 122.

(1984), 11 D.L.R. (4th) 337.

Note 12, supra, at 392 per Mahoney, J.

Reference re Public Service Emplovee Relations Act, labour Relations

Act and Police Officers Collective Barqaining Act (1985), 16 D.L.R.

(4th) 359.

There was a partly dissenting opinion in the Alberta Iabour Reference,
but in it, Belzil, J.A. reached the same result as that of Kerans,
J.A., writing for the majority.

Re Retail, Wholesale and Department Store Union, Iocals 544, 496, 635

and 955 et al. v, Government of Sasklatchewan (1985), 18 D.L.R. {4th)
)

609 (Sask. C.A.).

Statutes of Saskatchewan, 1983-84, c. D-1.1.

Cited at note 1, supra.

R.S.A. 1980, c. P-33, ss. 48, 49, 50, 55, 93, 94.

R.S.A. (1980) (Swpp.), c. I~1.1, ss. 117.1, 117.2, 117.3, 117.8.

S.A. 1983, c. P-12.05, ss. 2(2), 3, 9, 10, 15.

Among the items excluded from arbitration were matters such as
pensions, which normally are negotiable. One factor required to be

considered at arbitration was govermment fiscal policies (per Dickson,
C.J.C., Alberta Iabour Reference (supra, note 1) 881-4).
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Ibid., 390.
The reasons of McIntyre, J. are reported ibid., at pp. 392-422.

Ibid., 359-371.

|

B

id., 372-386.

|

%)

Ibid., 373.
Cited at note 1, supra.

Cited at note 13, supra.

P.S.A.C. V. Canada, no. 1, 452-453.
Id.

Supra, note 1, 453-154.

Per Dickson, C.J.C. at pages 437-439; per Wilson, J. at pages 455-458.

At page 438.

Per Dickson, C.J.C. at pages 439-451; per Wilson, J. at pages 455-458.

Tbid., 458.

S.S. 1983-84, ¢. D-1.1.

[ 1987 ] 1 S.C.R. 460, at 484.

At page 484-5.

At pages 466~475.

See n. 19, supra. Cited at page 475 of the judgment.

At pages 475-483.

At pages 485-496.

[ 1986 ] 1 S.C.R. 103.

Per Dickson, C.J.C. at 463:
The Act applied only to the workers in the dairy industry; it
provided for a neutral arbitrator; either party could ultimately
campel the other to sumit to arbitration without interference

from the goverrment; and the soope of the arbitration was not
legislatively restricted.
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One will recall that in the Alberta Iabour Ref :, the Chief

Justice found that the arbitration schemes imposed did rot pass muster
urnder section 1.

At page 463.

Notes to Chapter 3

49,

50.

51.

52.
53.

54,

55.

56.

57.

As stated at Chapter 2.3(a) supra, these were Justices Le Dain, Beetz,
Ia Forest and McIntyre.

CCH Canadian Limited, (1987) Focus on Canadian Employment and Equality
Rights, Volume 1, No. 16, page 125; Volume 1, No. 17, pages 127-128.

Ken Norman, "Freedam of Association" in Your Clients and The Charter-
Liberty and Ecquality, Canadian Bar Association Charter Program,
Montreal, October 23, 1987, 53 pages; Donald D. Carter, “Canadian
labour Relations Under the Charter: Exploring the Implications"
(1988) Relations Tndustrielles - Industrial Relations, Volume 43, No.
2, pages 305-321; Timothy J. Christian and Keith D. Ewing, "Labouring
wder the Canadian Constitution", (1988) The Industrial Iaw Jourmal,
Volume 17, No. 2 (June), pages 73-9l.

Alberta Iabour Reference, supra, note 1, 399-420.
From ibid., 390.

Another past-trilogy article written in a popular style does not deal
at all with the possibility that the Charter may hold some hope for
collective bargaining rights. It in fact warns workers aqainst
resorting to the Charter for any abjective: Harry Glasbeek (Professor
at Osgoode Hall Iaw School), "Workers of the World - Avoid the Charter
of Rights", Canadian Dimension, Vol. 21, No. 2 (1988), pages 12-14.

See note 51. Soame works on employment law and practice under the
tharter were unfortunately preparedab:.ttooearlytocove.rthe
Supreme Court’s "freedom of association" trilogy: George W. Adams,
I_ngct of the Charter on labour Relations, Personnel Association
of Toronto (1986), 40 pages; David M. Beatty, "Constitutionalizing a
Labour Code: Creative Uses of Camparative Law", 1987 Comparative labor
Law Jaumal, Vol. 8, No. 3 (Spring) pages 211—267, David M. Beatty,
the to Work: Desi a Constitutional Iabour Code
(Kingston and Montreal: McGill-Queen’s University Press, 1987) 240
pages.

See Carter (n. 51), 306. Prof. Carter is the author of numerous
publications, including Canadi ations
= the Emerqing Issues (Kingston: Industrial Relations Centre, 1987).

Re Iavigne and Ontario Public Service Employees Union (1986), 55 O.R.
(2d) 449, 29 D.L.R. (4th) 321 (Ont. S.C.).
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66,

67.

68'

69.

70.
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See, for example, publications by David Beatty and by Harry Glasbeek,
cited at notes 55 and 54, respectively, supra; D. Ewing, "Freedom of
Association in Canada" (1987), 25 Alta. L.R. 437; D.D. Carter (cited
at note 51, supra), pages 307-309; and J. Clancy, W. FRoberts, D,

Spencer, J. Ward, All For One - Arcquments from the Isbour Trial of the
Century on the Real Meaning of Unionism (Toronto, O.P.S.E.U, 1988).

"Freedom of Association and Camulsory Union Dues: Towards a
Purposive Conception of Freedam Not To Associate" (1988), 19 Ottawa
Iaw Review 1-48.

Ibid., 13-14 and note 43, supra.
Ibhid., 46-48.

"Labouring Under the Canadian Constitution”, (1988) The Industrial Iaw
Journal, Vol. 17, No. 2 (June) pages 73~91.

Any other result would have been surprising, since Professor Christian
acted as counsel for the Alberta Union of Public Employees in the
Alberta Reference hearings before the Supreme Court of Canada.

Op. cit., note 62.

Based on reactions voiced by pro-labour individuals at the time of the
trilogy’s release, as well as on the articles cited in the pages
immediately preceding this.

After campletion of this Chapter (3.1) of the thesis, there were
encountered other examples of writers expressing a contrasting view of
the trilogy’s cutcome. In a review of Beatty’s Putting the Charter to
Work, (n. 55) the reviewer states that "the labour trilogy ... finds
that the rights to collective bargaining and the right to strike are
not constitutionally protected": D. Eady, (1988), 46 Univ. of Toronto
Faculty of Iaw Review, No. 1 (Winter), pages 315-321, at 320.

Op. cit., note 62, at pages 81-82.
A subject alsc discussed in the works cited at note 58, supra.
At page 21, supra.

Although the commentaries discussed in Chapter 3.1 did not take the
sameapproadltoﬂmetnlogyasthattakmherem they were of much

assistance in examining the questions just posed.

Any related commentaries that posdate those found at note 51 will be
referred to in Chapters 5 ard 6.

{ 1987 ] 1 S.C.R. 313 at pages 399 and 407.
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77.

78,

79.
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McIntyre, J. pomted out (at pages 399-400) that this approach had

oeen taken in previous decisions, notably polphin Delivery Itd. v.
Retail, Wholesale and Department Store Union (1984), 10 D.L.R. (4th)

198 (afflmedbytheStpremecwrtofCanadaondlfferentgmHﬁs
[ 1986 ] 2 S.C.R. 573) and the trial and first appeal stages of
P.S.A.C. v.Canada(deca.dedconcurrentlymthetnlogy) [ 1984 ] 2
F.C. 562 (trial) and (1985), 11 D.L.R. (4th) 387; [ 1984 ] 2 F.C. 889
(appeal) .

By Christian and Ewing, op. cit., note 51, at page 81, note 54.

Norman, op. cit., note 51, at page 21, with the "status cuo ante"
being essentially the "first" approach referred to at notes 71 and 73,
Supra.

Norman, op. cit., note 51, at page 22 ard c.'nnstlan and Ewing, op.
cit., note 51, at page 81, explain that this is a "derivative"
Amnmn right. There is no express freedom of association in the U.S.
Constitution. The freedom was implied through American jurisprudence
as a way for groups to exercise the rights enjoyed by them as
individuals.

Pages 401 and 407 of the judgment.

McIntyre, J. refers to the opinion of Bayda, C.J.S. ard also cites two
American sources: T.I. Emerson, "Freedom of Association and Freedom
of Expression" (1974), 74 Yale L.J. 4; Reena Raggi, "An Independent
Right to Freedam of Association" (1977), 12 Harvard Civil Rights-
Civil Iiberties Iaw Review 1, at pages 15-16.

{ 1986 ] 3 W.W.R. 590 at page 612. The Alberta Court of Appeal held
in that case that legislative restrictions against law partnerships
between Alberta solicitors and non-resident lawyers violated the
freedam of association.

At pages 402 and 404.

Re_Service Employees’ Intermational Union, Iocal 204 and Broadway
Manor Nursing Home (1983), 44 O.R. (2d) 392.

At page 402.

Supra, note 18, (1985), 19 D.L.R. (4th) 609. Interestingly, Bayda,
C.J.S. held (at page 621) that the act of engaging in a strike does
not autamatically carry with it the intention to cause harm. He
stated that the aim of a strike often is to rectify an "injustice"
more than "to use econamic power to gain positive advantages over
ancther group". As Professor Norman put it: "The mental element
behind a strike is to forve an employer to agree to terms amd
conditions of employment. It is not normally to inflict harm",
(Norman, op cit., note 53, pages 13-i4, discussing Bayda J.A.’s
reasons).
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89.
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At pages 406-410, Pages 33-35, infra, discuss the slight possibility
that a fragment of the fourth approach might have been retained after
McIntyre, J.’s general rejection of it.

See note 83, supra.
See note 80, supra.

In arriving at this basis for rejection, McIntyre, J. was aided by
Peter Gall, "Freedom of Association and Trade Unions: A Double-Edged
Constitutional Sword", in Joseph Weiler and Robin Elliot, editors,
Litigating the Values of a Nation: The Canadian Charter of nggts and
Freedans (Toronto: Carswell, 1986) at page 247.

This sumary description cames from Christian and Ewing, op. cit.,
note 51, at page 81.

On this point, McIntyre, J. cites Paul Cavaluzzo, "Freedom of
Association and the Right to Bargain Collectively!, in Weiler amd
Elliot, op. cit., note 86, at pages 202-203.

See discussion in Part 3.1, supra.

At pages 409-411, Mr. Justice McIntyre disposed of the notion that
freedom of assoc1at1m for individuals acting jointly must quarantee a
right to strike, since individuals on their own may lawfully refuse to
work. I-liegaveworeasms The first is that it is npot lawful for an
individual employee to cease work during the currerncy of a contract of
enploymntarﬂthatheorshemaybeorﬂeredtopaydamgesforthe
unlawful breach of it. (McIntyre, J. cites with approval on this
point the words of Belzil, J.A., writing in the Alberta Cowrt of
Appeal in the previous stage of thls litigation: Reference Re Public
Service PEmployment Relations Act, Iabour Relations Act and Folice
Offjcers Collectjve Bargaining Act (1985), 16 D.L.R. (4th) 359). The
second reason offered is "that there is no analogy between the
cessation of work by a single employee and a strike conducted in
accordance with modern labour legislation®:

An employee who ceases to work does not contemplate a return
to work, while employees on strike always contemplate a return to
work. In recognition of this fact, the law does not regard a
strike as either a breach of contract or a temmination of

employment (page 410).

Iocking at the remaining example in Justice McIntyre’s 1J.st, a union
seelmgewdencecmcenmgernxmmtaldange:stohealthatme;ob
site or in an industry could conceivably be conducting a "scientific™
pursuit incidental to collective bargaining.
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As an illustration of this protection for group expression, McIntyre,
J. referredtotheSuprenecmrtofcanadajudgmentinnp_lm;_
Delivery Tid. v. M@_QM&E@M
580 (1987), 33 D.L.R. (4th) 174, wherein the Court stated that the
guarantee of freedum of expression in section 2(b) of the Charter
protects peaceful pz.cketmg on the ground that there is "always some
element of expressicn in picketing" (at page 187, per McIntyre, J.).
'Ihecutcmeofthecasecanmtberegazdedasaccxrpletemarter
victory for trade unions since the Court also held that in the
circumstances of the case the Charter did not apply.

The orlgmldlsp:teledtoacurtmtraumgorderpreventm
themmfrcmpmketmgathudpaxtythatmsmtalhedtothe
principal corporate party. The court based its decision on a finding
that the proposed secondary picketing would violate common law. The
Supraneca.zrtmledthatalthwghithadﬂ)enghttoapplyﬂme
Charter to the cammon law, it could not interfere in this case because
ﬂmecmﬁllctoomemedadlspxtebetweenpnvatepaxues, with no
presence of goverrmental action. Govermmental action was defined by
the Supreme Court as Maction of the legislative, executive, ard
administrative branches of goverrment, and not ... the actions of the
judiciary themselves": D.D. Carter, op. cit., note 51, page 310.

McIntyre, J. acknowledges (at page 403) that although these six
formilations embrace the concepts argued before the Court, other
notions of freedam of association might be developed.

On that question, Professor Norman makes these cbservations (op. cit.,
note 51, at pages 5-6}:

No Canadian institution is more in question, in the
aftermath of the Charter’s proclamation, than that of collective
bargaining. Litigation in this area, before both courts amd
labour boards, has produced more decisions on freedom of
association an:l its limitations than have all other areas of
dispute about freedam of association put together. 1In light of
this recent history, it is particularly strange that organized
labour did not put forward any significant effort to influence
the framers of the Charter. Weilerexplamthatthe(:anadxan
ILabour Congress (C.L.C.) decided that its priority at the time,
in the fall of 1980, was to concentrate its energies on the issue
of unamployment. Thus, only a short written submission from the
C.L.C. was received by the Special Camnittee, together with a
samewhat longer brief from the British Columbia Federation of
Labour. MCLC.'sdecmlmtolargelycptmtofthefmrg
process is criticized by Weiler as being "mommentally wrong",
glventhenarkedsuccesssofmanyomerspeclalmterestgmzps
before the Special Committee.

Here, Professor Norman was referring to Joseph M. Weiler, "The
Regulatlm of Strikes and Picketing Under the Charter®, in Weiler and
Elliot, op. cit., note 86, at pages 211 and 213. In adiiticn to the
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two submissions cited (from the C.L.C. and fram the B.C.F.L.),
research in preparation of this thesis revealed other verbal ard
documentary support submitted by ccnmnuty-based intervenants before
the caunltl:ee, recomending the inclusion of collective bargaining
rights in the Charter. (cited in Chapter 5.2, infra at n. 221).

(1986), 24 D.L.R. (4th) 536 at 553-554.

"Freedom of Association and Trade Unions: A Double-Edged
OConstituticnal Sword", in Weiler and Elliot, op. cit., note 86, 245 at
248, The mmber of sharp surfaces on a legal weapon is less important
than how the cutting edges are wielded. For a view more sympathetic
to employees’ associations than Gall’s chapter reveals, see: The
Canadian of Rights and : Double- Sword _for
Unions?, (Ottawa: N,U.P.G.E., 1986),

Article in Weiler and Elliot, cited at note 94, supra, at pages 226~
227.

[ 1987 ] 1 S.C.R. 424, at 453,

It is sukmitted that McIntyre, J.’s caments also provide a measure of
vindication for the analysis offered earlier of the Alberta Iabour
Reference in this thesis.

It is noteworthy that none of the authorities referred to in preparing
the early drafts of this thesis (seedzaptera)diswssedoreven
focussed on this passage from McIntyre, J.’s reasons. Since writing
the above, the author has discovered a case review note whose opinions
mmportantrespectscmmrmththoseexpmssedheremccmemm
the trilogy: A.J. Petter and P.J. Monahan, "Developments in the 1986-

87 Term" (1988), 10 Supreme Court Iaw Review 61-144, at 96-121.

As is indicated at note 133, infra, however, other scholars contimue
to take the view that the trilogy shut the door on the issue of
Charter protection for collective bargaining.

Notes to

101.

102.

103.

104.

R.S.N.W.T. 1974, c. P-13 (as amended).

The relevant provision (subsection 42(1)(b)) used the temm
"Ordinance", kut the judgment adopted the current practice of the
Northwest Territories goverrment, which is to refer to Ordinances as
"Acts",

mewnterhasbeenamenberofthebarforthemmmtmnones
since 1981, and was formerly the Executive Director of the Legal
Se.wicesBoardoftheNortlmt'l\enltona, ad as a result is
somevhat familiar with the N.W.T. court system.

(1985), 16 D.L.R. (4th) 359.
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110.

111.

112.

113.

114.
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Until recently, only the intervenant had ever sought to bargain on
behalf of employees of the territorial goverrment. The Association is
a camponent of the Public Service Alliance of Canada, who had
successfully persuaded the Commissioner and Council to accept the
concept of collective bargaining with its employees in 1969. The NWT
goverrment had never before faced the question of the creation of
separate bargaining units (judgment of Kerans, J.A., page 688).

(1988), 43 D.L.R. (4th) 472, at page 478.

See discussion at Chapter 3.2-3.4, supra. There is a further, but
less significant, item for comtention. Kerans, J.A. would be correct
to state that McIntyre, J. did not endorse the "fourth approach" put
into play by the Alberta Court, namely that freedaom of association
"enbraces collective activities which have attained a fundamental
status in our socxety" (Alberta Iabour Reference, page 406). Shortly
thereafter, cbiter, McIntyre, J. allowed that certain "fundamental
activities Whld'l may be carried out by people in cambination (such as
marriage) could someday receive the protection of the  Charter.
Taking the most liberal prospect of McIntyre, J.’s reasons, this could
mean that activities of imdividuals acting in concert might receive
Charter protection: (1) if they constitute organizational activity,
(2) are constitationally safequarded when done individually, (3) are
carried out in conjunction with an activity that attracts a
constitutional safeguard or (4) are found to be manifestations of
fundamental elements of Canada’s democratic society.

[ 1988 ] 5 W.W.R. 684, at page 695.

In view of his discamfort with forced statutory incorporation for a
union, it is interesting that just previous to amnouncing this
holding, Mr. Justice Kerans, discussing how section 1 might be applied
in hypothetical circumstances, said that "the kind of regulation
ordinarily prescribed for those who would gain the benefit of

association as a body with limited legal 1liability for members or
owners has self-evident justification" (pages 694-695).

(1988), 43 D.L.R. (4th) 472, at pages 476-477.

[ 1988 ] W.W.R. 456.

Ibid., at page 458.

Ibid., at page 463.

Ibid., pages 462-463.

Mr. Justice de Weerdt explained (at page 462) that the transfer of
mirsing positions was to take place shortly (on a reasonable

reckoning, 5 days after the hearing and 2 after the judkment was
issued). For that reason, he could not, as he would have preferred,
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delay his decision until after the release of the appeal judgment in
P.I.P.S. v. N.W.T. (see pages 53ff., supra).

See lavigne, note 57, ard works at notes 58 and 59, supra.

Since the writing of this Chapter, the Ontario Court of Appeal has
reversed White, J.’s ruling, on the ground that the litigation
involved "private" (i.e. non-govermmental) activity outside the reach
of the Charter. Lavigne and OPSEU, Ontario Court of Appeal, Jan. 30,
1989 (referred to in Chapter 5, infra).

"Award on Issue of Union Security in Ford Dispute", Labour Gazette
(1946), 46 123.

Ibid., page 127.

One has to accept that Mr. Justice Rand did not simply construct "his"
fornula out of thin air. His scheme adopted practices already
established in Ford plants in the United States: Rand Award, op.
cit., note 117, p. 127.

[1987 ] 1 S.C.R. 313, referring back to Dickson, C.J.C.’s

in R. v. Big M Drug Mart Itd. (1985), 18 D.L.R. (4th)
321 at 359:

Itlsmtnecessarytoreapmthemamzqoffreedanof

religion under the Canadjan Bill of Rights, because ... the
Canadian Charter ... does not simply "recognize and declare"
existing rights ...

The Queen in Right of Canada v. Beauregard, [1986]2SCR. 56 and
i Board of of j et al.

(1986), 57 O.R. (2d). The first dealt with judges pensions ard
invoked the Canadian_Bill of Rights. The latter, a Charter case,
involved mandatory retirement.

Perhaps because of the inevitable delays in the publication of report
services, this decision (reported in mid-June, 1988) does not cite the
first P.I.P.S. v. N.W.T. judgment. which preceded it. Nor do any of
the Northwest Territories Jjudgmonts refer to Re Hutton (See
discussion of the Northwest Territories cases supra, at pages 50-63).

The governing legislation for municipal forces is the Police Act
R.5.0. 1980, c¢. 381; for the OPP it is the Public Service Act, Rso
1980, c. 418. An issue urder section 15 of the Charter was raised
because of differentiation in treatment. Section 15 will be
considered in Chapter 7.

(1988), 62 O.R. (2d) 673 at 691.

{ 1987 ] 1 S.C.R. 424 at page 453, quoted sup:w: at note 100.
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It would appear that McIntyre, J. somewhat understated the effect of
the Act in P.S.A.C. v. Canada. By prohibiting negotiations on
campensation matters during the two-year period referred to, the
stamtewentabltfurtherthansmplypostpmngtheuseofstrm
and lock-outs. Nevertheless, McIntyre, J. may have provided further
indication of incidents of collective bargaining that might be
considered worthy of protection within Charter "freedam of
association": (a) "the role of the trade union as the exclusive agent
of the employees"; and (b) the requirement that "the enployer continue
to bargain and deal with unionized employees through the union".

Rosenberg, J.’s reasons for finding that the contested legislation was
not saved under Charter section 1 are stated at pages 690-691 of
(1988), 62 O.R. (2d) 673. They may be sumarized as follows:

1. No legislative cbjective was indicated or established for the
differences in barganing rights. 2. ‘There are no social
concerns to which the difference in treatment is related that are
"pressing and substantial in a free and democratic society". 3.
'meremmmyoftastmgmeﬂaerthemamdmenaremtmnal
and proporticnal, because there is no cbjective.

Numbers 4, 5, 6 and 7 reinforce points raised earlier in this thesis.

Notes to

129.

130.

131.

132.

J.M. Weiler, "The Regulation of Strikes and Picketing Under the
Charter", in Elliott and Weiler, eds., Litigating the Values of a

Nation, 211-244, at pp. 226~27, cited by McIntyre, J. at p. 417 of the
Alberta Iabour Reference (n. 1).

P. Gall, "Freedom of Association and Trade Unions: A Double-Edged
Constitutional Sword", in Ellictt and Weiler, op. cit., n. 129, 245-
260, at p. 247, cited by McIntyre, J. at p. 415 of the Alberta Iabour
Reference (n. 1).

One possible direction for change could be management-initiated
moves to emilate Japanese industrial relations through a more
cocperative labour-management relaticnship. These appear still to be
rare experiments in Canada: R.J. Adams, "North American industrial
relations: Divergent trends in Canada and the United States", (1989)
International Iabour Review, Vol. 128, No. 1, 47-64 at 50-53,

Arlipgton Crane Service v. Ontario Minister of Labour (S.C.0.)
(December 22, 1988) at page 51-52. ‘The other leading case is the
appellate decision in Lavigne released by the Ontario Court of Appeal
on January 30, 1989). These judgments concern primarily the purported
"right not to associate". Portions relevant to ocur enquiry will be
referred to infra. )

Henry, J. found that Ontario’s province-wide scheme of ocollective
bargaining in the construction industry, though statutorily mandated,
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did not render private sector collective bargaining a “govenm\ental"
matter subject to the Charter. In the result, the bargaining system
was not eroded, as it might have been, through ]I.ﬂlCJ.al application of
the right not to associate pleaded by the applicants in the case.

Earlier in this thesis, a mmber of commentators were cited who
sumarized the trilogy in similar fashion. As late as December 6,
1988, an article by Professor Allan Hutchinson of Osgoode Hall Law
School stated thus: "In three cases, the Supreme Court has held that
the Charter does not protect the right to strike or bargain
collectively". (Emphasis added). A Hutchinson, "How sacred is the
right to walk the line", Glcbe and Mail, Dec. 6, 1988, p. A7.

The editors of a 1988 survey of union executives’ opinions state
that these leaders are "unhappy, although not. surprised, over recent
Supreme Court rulings that the protecticn of the freedom of
association under the Charter does not extend to the right to bargain
collectively or the right to strike": P. Kumar and D. Ryan, eds.,
Canadian Union Movement in the 1980s: Perspectives from Iabour
Ieaders, Research and Qurrent Issues Series No. 53 (Kingston:
Industrial Relations Centre, Queen’s University, 1988), p. 4.

See also The lawyers Weekly, Vol. 8, No. 37, Feb, 10, 1989, p. 1:
"A series of Supreme Court of Canada decisions in 1987 gave the labour
movement further cause for comcern when the top court ruled the
Charter freedom of association doesn’t protect union’s rights to
strike and bargain collectively*.

N. Finkelstein, "The Supreme Court, The Charter and Labour Relations",
in N. Finkelstein and B.M. Rogers, eds., Charter Issues in Civil Cases
(Toronto: Carswell, 1988) 95-108 at 100.

Id.

Alberta Iabour Reference (note 1, supra) at 360.

Ford v. Quebec (A.G.) and Devine v. OQuebec, S.C.C., Dec. 15, 1988
(larguage). Singh v. Minister of Employment and Immigration, [ 1985 )

1 S.C.R. 177 (refugee determination).

Alberta Iabour Reference 372-386; P.S.A.C. v. Canada 439-551; Dairy
Workers 475-483 (all at ncte 1, supra).

P.S.A.C. V. Canada, ibid., 455-458; Dairy Workers, ibid., 485-496.
Alberta Iabour Reference, supra, note 1, 391.

[1986] 2 S.C.R. 713 at pp. 781-782.

Supra, note 1 at 442.

Petter and Monahan, op. cit., note 100, p. 112.
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139B.

140.

140A.

141.

142.

143.

144.
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D. Beatty and S. Kemnett, "Strlkn-ng Back: Fighting Words, Scocial
Protest and Political Part:.c:.pat:.cn in Free and Democratic Soc:.et:.as“
(1988), 67 Canadian Bar Review No. 4, 574-621 at 609.

Ibid., 615.

The authors do not, however, share the view of this thesis
concerning the ratio of the trilogy: "In each of these cases, the
court held, by a 4:2 majority that ... section 2(d) was not in any way
related to the freedam of workers to strike and bargain collectively".
(p. 581).

P. Rumar and D. Ryan, op cit., n. 133, p. 4; H. Glasbeek, "Workers of
the World - Avoid the Charter of Rights", Canadian Dimensjon, Vol. 21,

No. 2 (1988) 12-14; shirley Carr, "Equality Rights: Iabour’s

Perpsective" (Address to Employee Relations and the Charter of Rights
Conference, Toronto, May 14, 1985).

The problem of excessive uﬁlv:.duallsn, partlmlarly as
demonstrated by Justice McIntyre in the trilogy is examined
effectively in two recent articles by Michael MacNeil: "Courts and
Liberal Ideology: An Analysis of the Application of the Charter to
Sare labour law Issues" (1989), 34 MoGill Iaw J. 87-118; "Unions,

Politics and Iaw in Canada" (1988), 43 Relations Industrielles 847-
868,

Carr, ibid., p. 7

W. Craig Riddell, "“Canadian lLabour Relations: An Overview", in W.C.
Riddell, Research Coordinator, Canadian labour Relations, Research
Studies of the Royal Camnission on the Econamic Union and Develcpment
Prospects for Canada, Vol. 16 (Toronto: University of Toronto Press,
1986) 1-93 at 17.

M. Bendel, "Freedan of Association Under the Canadian Charter of
Rights and Freedams" (University of Ottawa Research Paper, 1984, 31
pages) p. 12.

Id. In the Alberta labour Reference, supra, note 1 at p. 414,
McIntyre, J. s;nkeofthedehcatecmpmisesmad)edbetwem
employers and organized labour: "The whole process is inherently
dynamic and unstable. Care must be taken then in considering whether
constitutional protection should be given to one aspect of this
dynamic and evolving process while leaving others subject to the
social pressures of the day ...".

"The right to strike lies at the very heart of the collective
bargaining process. If the right to strike is not constituticnally
protected, it is difficult to understand how other aspects of
collective bargaining could fall within the pwrview of Charter
protection”: A.J. Petter and P.J. Monahan, "Developments in
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149,

155.
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Constitutional law: ‘The 1986-87 Term" (1988), 10 Supreme Court Iaw
Review 61-145 at 101.

L. Panitch and D. Swartz, From Consent to Coercion: The Assault on
Trade Union Freedoms (Toronto: Garamond Press, 1985) p. 13. Others
felt that the restrictive measures of the early 1980s might be
temporary, thouwgh they were uncertain of this: M. Thampson and A.
Ponak, "Industrial relations in Canadian public enterprises", (1984)
International Iabour Review, Vol. 123, No. 5, 646-663 at 660-661.

Witness two of the leading efforts to carve out a "right not to
associate" in Canada, Arlington Crane and lavigne, cited at note 131.

Kmar and Ryan, op. cit., n. 133, p. 3; Adams, op. cit., n. 130.
Broadway Manor (1983), 44 O.R. (2d) 392 (Ont. Div. Ct.) reversed in

part at 48 O.R. (2d) 225 (0.C.A.); Dairy Workers (1985), 5 W.W.R. 97
(Sask. C.A.).

See note 223, infra.

H.D. Woods, Chairman, Canadian Industrial Relations, The Report of the
Task Force on labour Relations, Privy Council Office, Ottawa, 1968, p.
138. On the same page, the Task Force recommernded that the exemptions
of certain employees from the behefits of statutory provisions be
removed, "in order to extend access to fundamental rights to associate
and to act collectively". (Emphasis added)

Alberta Tabour Reference, supra, note 1, p. 403.
Ibid., 403-4.
Thid., 403,

Ibid., 334

H. Arthurs, D. Carter and H. Glasbeek, labour Iaw and Industrial
Relations in_Canada, (Deventer, Netherlands: Kluwer, 1981) pp. 34-35;
C. D’'Aoust and F. Delorme, "The Origin of The Freedom of Association
and of the Right to Strike in Canada™ (1981), 36 Relations
]‘gg_lg.:t_:;:._e_l_l;eg 894, at 894-897; L. Panitch and D. Swartz, ™lowards

Permanent Exceptionalism: Cozrcion and Consent in Canadian Industrial
Relations" (1984), 13 Jowrnal of Canadian Iabour Studies 133, at 136;
C. Backhouse, "lLabour Unions and Anti-Combines Policy™ (1976), 14
M_MLLEM_M 113, at 138-139; C. Lipton, The Trade Union
Movement of Canada, 1827-1959, (Montreal: Social Publications, 1967)
1-39.

Id.

Arthurs, Carter and Glasbeek, op. cit., note 154, 35-36; D'Acust and
Delorme, op. cit., note 154, 905-916.
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Arthurs, Carter and Glasbeek, ibid., 36-37.

Id. The authors remark that the principal features of the act "remain

vestigially visible in Canadian labour legislation down to the present
time" (p. 36).

G. Phillips, Labour Relations and the Collective Bargaining Cycle (2nd
ed.), (Toronto: Butterworths, 1983) 36; Arthurs, Carter and Glasbeek,
38.

'_I-'dl
id.

Arthurs, Carter and Glasbeek, op. cit., note 154, 38-39; Fhillips, op.
cit., note 159, 36-38; Panitch and Swartz, op. cit., note 154, 137.

Arthurs, Carter and Glasbeek, ibid., 39; Panitch and Swartz, ibid.,
141.

Arthurs, Carter and Glasbeek, ibid., 145. Between 1948 and the early
1970s the varicus Canadian jurisdictions enacted changes that inter
alia (a) increased the protection of the parties against unfair labour
practices; (b) extended collective bargaining rights to employees not
previously covered; and (c) safeguarded employees from same of the
effects of rapid technological change: Phillips, op. cit., note 159,
38.

W.C. Riddell, op. cit., note 141, 6 and 7. Same Crown corporations
were under gene.ral labmr relations legislation as early as 1944.
Saskatchewan permitted collective bargaining by goverrment employees
in 1944 and made its general labour statutes applicable to the central
provincial administration in 1945: J. Finkelman, "Public Sector
Collective Bargaining" (1986), 41 Relations Industrielles 691-703, at
692; and Riddell, 17.

The bhasic legislative scheme for public-sector bargaining in
Canada followed the private-sector model ... (1) A trade union is
certified as the exclusive barqaining agent for an appropriate
bargaining unit; (2) following selection by a majority of the
employees in that unit; (3) which requires the publlc employer to
sit down at the bargaining table and make a serious effort to
arrive at a collective agreement: (4) which, once it is in
existence, establishes the terms and conditions of employment for
the ent:.re unit; (5) so that disputes about the interpretation
and application of the contract are to be resolved only by an
adjudication procedure, rather than by mid-contract strikes; (6)
with the trade union’s control of the negotiating and grievance
procedures subject to a duty of fair representaiton to all of the
aployees; (7) in return for which the union is entitled to
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extract some form of union security arrangmenet covering all the
members of that unit. ([Weiler, note 186, infra at p. 218.]

Riddell, ibid., 17.

Historically, lawyers did not speak much of “freedom of association'.
Michael Bendel cbserved that although Canadians traditicnally have
enjoyed largely unrestricted associational freedoms, "the concept of
freedam of association as such was a phenomencn virtually unrecognized
by our Canadian law": Bendel, op. cit., note 142, 2.

D’Acust and Delorme, ibid., 916. (Emphasis in original).

Id. (Emphasis in original).

Ldl
Dairy Workers, supra, note 1.
Factum_of the Respondents, Daixy Workers, ibid., p. 14, para. 37 and

p. 23, note 62(a). In support of this umsual argument, which the
Supreme Court does not explicitly comment upon in the trilogy, one
might cbserve that at least since the time of the Black Death of 1348,
the English state exerted a measure of control over wages and hours of
work through legislation., Arthurs, Carter and Glasbeek, op. cit.,
note 154, pp. 34-35; D’Acust ard Delorme, op. ¢it., note 154, pp. 894-
897; Panitch and Swartz, op. cit., note 154, pp. 135; Phillips, op.
cit., note 159, pp. 25, 37.

Ibid., p. 14, para. 39.
]bid., mo 9-22.

Harry Arthurs states categorically that courts have been singularly
inventive in creating remedies to protect employers against organized
labour, and have virtually never created a right that might be
asserted by working pecple: "The Right to Golf: Reflections on the
Future of Workers, Unions and the Rest of Us Urder the Charter", in
Labour Iaw Under the cCharter (Kingston: Queen’s Iaw Jowrmal and
Industrial Relations Centre, 1988) pp. 17-31 at 18-19.

Rowlands Case (1851), 5 Cox’s Criminal Iaw Cases 466 (Queen’s Bench,
en banc), per Campbell, L.C.J. at page 489, set out at ibid., p. 12,
para. 32,

[ 1942 ] 1 All E.R. 142 (H.L.) per Lord Wright at pp. 158-~159.

C.P.R. v. Zambri (1962), 34 D.L.R. (2d) 654, at 656-657, per Locke, J.

Re Service Emplovees International Union and Broadway Manor Nursing
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Home (1983), 4 D.L.R. (4th) 231 (Ont. Div. Ct.) per Smith, J., at p.
258,

Riddell, op. cit., note 141, 7.

P.C. 1743, July 11, 1918, set out more fully in Cominco Itd. (1980),
80 CLIC 16,045, 716 at 718,

Treaty of Versailles, in The Treaties of Peace 1919-1923, Vol. 1
(1924), page 253.

One author, e.g., speaks of "the almost universally accepted
proposition that unions and oollective bargaining are necessary
carponents of modern democratic political systems": Adams, op. cit.,
note 131, 49. The corcllary is that "a system of democracy is
fundamental for the free exercise of trade union rights": Freedom of
Association - A workers’ education mamual (Second revised edition),
IIOo: Geneva, 1987, p. 93.

Woods, op. cit., note 149, 137-138.
Riddell, op. cit., note 141, 8.

Taken from the Preamble to An Act to amend the Canada Iabour Code,
S.C. 1972, c. 18.

Woods, op. cit., nocte 149, 137. Almost two decades later, the
Macdonald Cammission recammended that all goverrments in Canada
“provide a supportive legislative envirorment for the labour movement
and for collective bargaining": Report of the Royal Cammission on the
Econamic Union and Development Prospects for Canada (Supply and
Services Canada, Ottawa, 1985) Volume Three, p. 447.

Alberta Jabour Reference, supra, note 1, 334.

P. Weiler, Reconcilable Differences; New Directions in Canadian
Labour Taw (Toronto: Carswell 1980) 33.

Ibid., 31.

Tbid., 32.

Woods, op. ¢it., note 149, 96.

Affidavit of Professor Irving Abella, dated October 8, 1985, filed in
the Lavigne litigation in the Supreme Court of Ontario, supra, note
131, at paragraph 7.

P. Cavalluzzo, "Freedom of Association and the Right to Bargain
Collectively", in Elliott ard Weiler, op. cit., note 129, 189-210, at
203.
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It is not a purpose of this paper to pinpoint which, if any, specific
elements of coollective bargaining may be "fundamental" in our
democratic society, though this area of inquiry will not be avoided.

Iegqer v. City of Montreal et al. (Quebec Court of Appeal, June 9,
1986) noted under section 26 in Canadian Charter of Rights Annctated.

Singh et al. v. Minister of Employment and Immigration, [ 1985 ] 1
S.C.R. 177.

That right of access justifies any infringement on freedom of
expression or peaceful assembly that might result fram an order
enjoining picketing at court houses: B.C. Govermment

Union and A.G.B.C. (1985), 20 D.L.R. (4th) 399 (B.C.C.A.). Affirmed
October 20, 1988; [ 1988 ] S.C.J. No. 76 (S.C.C.).

Re Bhindi and B.C. Projectionists (1986), 29 D.L.R. (4th) 47
(B.C.C.A.).

Re Hsuen and Mah (1986), 31 D.L.R. (4th) 199 (B.C.S.C.).
(1986), 25 D.L.R. (4th) 1.
Section 29 reads:

Nothing in this Charter abrogates or derogates frem any rights or
privileges guaranteed by or under the Constitution of Canada in
respect of denominational, separate or dissentient schools.

The majority found significance in the words "or under®.

These were held to be laws enacted "under" constitutional authority,
including the plenary authority over education conferred on the
provinces by section 93 of the Constitution Act (British North America
Act), 1867.

Alberta Iabour Reference, [ 1987 ] 1 S.C.R. 313, at 401 and 406, as
derived from the reasons of Kerans, J.A. in Black v. law Society of
Alberta, { 1986 ] 3 W.W.R. 590 at 612,

With respect to this question, the Ontario Court of Appeal in lavigne
V. OPSEU (Jan. 30, 1989) saw the trilogy this way:

"all of the judgments appear to recognize the notion that the
freedam of association entrenched by the Charter is a freedam
intended to allow individuals to engage in activities together
and to pursue cammonly held goals which cannot be achieved in
isolation. Freedam of association is seen as a right which
inheres in the individual, but which can only be exercised
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jointly by a plurality of individuals carrying out associational
activities in cammon cause for a cammon purpose'. (Judgment, p.
36, per curiam).

Petter and Monahan, op. cit., note 100, 108-109.

Ie Dain, J. does not specifically address the search for an
individual /collective analogy when expressing general agreement with
McIntyre, J. at p. 390 of the Alberta Iabour Reference.

Cited at note 199, supra.

Alberta Iabour Reference, supra, note 1, 364-255. The Chief Justice
could have added reference to relevant sections of the Constitution
Act, 1982 that are outside the Charter: s. 35 (aboriginal rights) and
S. 36 (promotion of regional equality).

MacNeil, "Courts and Liberal Ideology", op. cit., note 140, p. 92.

Re lavigne and Ontario Public Service Employees Union et al. (No. 2)
(1987), 41 D.L.R. (4th) 86, discussed at pages 61-65, supra.

Ibid., p. 100-101.

Arlington Crane Service Limited and Ronald Panter v. Minister of
Labour and Atto General of Ontario et al., S§.C.0., Dec. 22, 1988.

Ibid. See, e.g., pages 52-53, 78-79, and 83 of the Judgment. A
similar approach was in Re Bhindi and Attorney-General of B.C. (1986),
29 D.L.R. (4th) 47 at 56 (B.C.C.A.).

Judgment reported at (1986), 55 O.R. (2d) 449.

"Agency shop" is another way of describing the "Rand Formula":
Berdel, op. cit., note 142, 14.

lavigne and OPSEU, Ontario Court of Appeal, Jan. 30, 1989, p. 39-40.
Ibid., 40.
Ibid., 41.
Ibid., 45.

Reference Re Section 94(2) of the Motor Vehicle Act (1986), 24 D.L.R.
(4th) 536 (S.C.C.) at 553-~554, per Lamer, J.

o i and Evidence of the ial Joi ittee of
the Senate ard of the House of Commons on the Constitutjon of Canada,

43:67.
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Ihid., 43:69 and 70.

Ibid., 43:69. Other intervenors had made recammendations in the same
spirit. A senior representative of the United Church of Canada
admonished that "a Charter of Rights ... cannot serve its intended
purpose unless it includes a section on the rights of workers to join
unions and take ocollective action" (Rev. Clarke MacDonald, ibid.,
29:81). The President of the Vancouver Pecples’ Law School advised
that explicit protection was needed for union organizing, because
"various doctrines of individual freedom can be used by the court to
deprive workers of the right and power needed to organize" (Diane
Davidscon, ibid., 32:11).

Quoted more fully just prior to note 94, supra.

Notes to Chapter 6

223.

224.

225,

226.
227.
228,
229,

230.

231.

The headings now found in the Charter, though integral to the document
ard relevant to its interpretation, are not determinative of a
section’s meaning: Law Society of Upper Canada v. Skapinker, [ 1984 ]
1 S.C.R. 357.

Conference discussions in 1983 mooted possible applications of section
7 to legal aid, to social assistance and to the public housing field.
Seealsotheearlyspwlatlmmp. Garant, "Fundamental Freedams and
Natural Justice", in W. Tamq:olsky and G. Beaudoin, eds., The
Canadian Charter of Rights Freedoms - Comventary (Toronto:
Carswell, 1982) 257-290 at 264-265 and 271-274, primarily thinking
about health and medical problems.

Two cases that dealt with collective bargaining under section 7 were
Metropolitan Stores v. Manitoba Food and Commerce Workers, [ 1988 ] 5
W.W.R. 544 and Newfoundland Association of Public Emplovees v. The

Queen in Right of Newfoundiand (1985), 53 Nfld. & P.E.I.R. 1. In the
latter, no direct rationale was offered for holding that section 7 had

no application to collective bargaining (p. 24 of the report).

Alberta Iabour Reference, supra, note 1, 365.
Ibid., 368.
Finkelstein, op. cit., note 134, 99.

Carr, op. cit., note 140, 9.

Parkaale Hotel v. Attormey-Genera) of Canada (1986), 27 D.L.R. (4th)

19 (F.C.T.D.); Horbas v. Min. of Employment and Immigration, [ 1985 ]
2 F.C. 359 (T.D.); Smith, Kline and laboratories v. Atto

General of Canada (1985), 24 D.L.R. (4th) 321 (F.C.T.D.).

Mpaperwﬂlmtattapttheardwustaskoffathanm;themam
of the phrase "and the right not to be deprived thereof except in
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accordance with the principles of fundamental justice". Nor will it
delve into the meanimy of "life". It will be noted that if, in the
ocpinion of the court, a legislative or requlatory scheme is manifestly
unfair, it may be said to violate the principles of furdamental
justice: R. v. Morgentaler, [ 1988 ] 2 S.C.R. 30 at 72-73. Section 7

has independent, substantive effect: Re Crain (1983), 6 D.L.R. (4th)
478 (Sask. Q.B.). _

"In the case of s. 7, it will be recalled, the Court has been at pains
to give real meaning to each word of the section so as to ensure that
the rights to life, liberty and sacm::.ty of the person are separate,
if closely related rights": w_Soci [¢) it} Columbia_ v.
Andrews, S.C.C., Feb, 2, 1989, per la Forest, J. at p. 3 of his
reasons. In sm v. M.E.I., [ 1987 J] 1 S.C.R. 177 at 205~208,
Wilson, J. indicated that "security of the person" may encampass more
than "physical integrity", and in Jones v. The OQueen, [ 1986 ] 2
S.C.R. 284, suggested that "liberty" means more than freedom from
physical restraint. In Mills v. The Queen, [ 1986 ] 1 S.C.R. 863 at
919-920, lamer J. interpreted "security of the person" to include same
safequard for mental aspects of human integrity.

Reference re Section 94(2) of the Motor Vehicle Act (B.C.), [ 1985 ] 2
S.C.R. 486 at 500 per lLamer, J.

Ibid., 503.

See, for example, Edwards Books, [ 1986 ] 2 S.C.R. 713 (S5.C.C.}; R. V.
Pinehouse Plaza Phammacy, [ 1988 ] 3 W.W.R. 705 (Sask. Q.B.);
Whitbread v. Walley, [ 1988 ] 5 W.W.R. 313 (B.C.C.A.); R.V.P.
Enterprises v. British Columbia (A-G), [ 1988 ] 4 W.W.R. 726
(B.C.C.A.), 1leave to appeal to S.C.C. refused Sept. 29, 1988
(hereinafter R.V.P. Enterprises); Hame Orderly Services v. Manitoba
(1987), 43 D.L.R. (4th) 300, leave to appeal to S.C.C. refused Jan.
26, 1988 (hereinafter Hame Orderly); Re Malartic Gold Mines and
o0 Securities Commissjon (1986), 27 D.L.R. (4th) 112; Berpard v.
Mﬂ&@m_&ﬂﬁﬂ (1988), 11 A.C.W.S. (3d) 209 (N.S.C.A.).

McIntyre, J. cbserves that with few possible exceptions, mobility
rights in section 6 being one, (see after note 270, infra), the
Charter does not concern itself with economic rights: "Since trade
unions are not one of the groups specifically mentioned by the
Charter, and are overwhelmingly, though not exclusively, concerned
with the econamic interests of their members, it would run counter to
the overall structure of the Charter to accord by implication special
constibirtional rights to trade unions". Alberta Iabour Reference,
Supra, note 1, 412, 'Itusobservat;m, however, predates a number of
"livelinood" cases discussed infra in Chapter 6.

Irwin Toy Iid. v. Quebec (A.G.}, S.C.C. (released April 27, 1989) p.
85.
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See, for example, Re Groupe des Elevewrs de Volailles de 1’Est de
l’Ontario and Canadian Chicken Marketing Agency (1984), 14 D.L.R.
(4th) 151 (F.C.T.D.); Skalbanja (Trustee of) v. Wedgewood Village
Estates (1988), 11 2 7.W.S. (3d) 298 (B.C.S.C.) (unless the contract
involves same activity which is itself a right protected under this
section).

R. v. Iopes (1988), 5 W.C.V. (2d) 26 (Ont. Dist. Ct.).
Arlington Crane, supra, note 131, 61l.

Ibid., 67; on the same point, see also p. 107 of the judgment.
Metropolitan Stores v, , hote 225,

ILabour Relations Act, C.C.S.M., c. 110, section 75.1.

Ibid., p. 556-558. One other grourd was section 2(d) of the Charter.
Ferg, J. (at p. 555) stated his view that the framers of t! : Charter
"never contemplated that s. 2(d) would protect what are purely
contractual interests, albeit specialized in this case". Justice Ferg
(at 552-554) also stated the opinion (quite possibly incorrect, as
this thesis has argued) that in the Supreme Court trilogy, "a majority
of the court found that freedam of association does not ... include,
in the case of trade unions, a guarantee of the right to bargain
collectively" as well as the right to strike. Ferg, J. said this
perceived ratio also applied to management in the case at bar, and
found that the challenged law was not reviewable under section 2(d).

ine V. Attorney-General) and Ford v. Quebec (Attorney-
General) issued by the Supreme Court December 15, 1988.

Smith, Kline and French laboratories, supra, note 230, at 363, per
Strayer, J

Medical Treatment and the Criminal Iaw, Working Paper No. 26 (Ottawa:
Law Reform Camission of Canada, 1980) p. 6.

P. Garant, op. cit., note 224, 271 and 274.
S.C. 1960, c. 44 (R.S.C. 1970, Apperdix III).

C. Lipton, The Trade Union Movement in Canada, 1827-1959 (Montreal:
Canadian Social Publications, 1967) p. 6.

Aff:}davit of Professor Desmond Morton, sworn 2 October 1985, filed in
Lavigne v. OPSEU (1986), 29 D.L.R. (4th) 321 (S.C.0.), p. 6. para. 16.

See pages 83-86, Supra.
PSAC V. Canada, supra, note 1, 450.
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Riddell, op. cit., ncote 141 at 80,

Cavalluzzo, op. cit., note 191 at 199.
P. Weiler, op. cit., note 186 at 213.

P. Weiler, jbid., 31, cited by Dickson, C.J.C. in Alberta Iabour
Reference, supra, note 1, 369.

Morton, op. cit., note 250, p. 2. para. 4.
Ibid., p. 2, para. 3.
Ibid., p. 7, para. 19,

Ibid., p. 7, para. 18. In lavigne v. OPSEU, supra, note 250, at
D.L.R. 387, and in lavigne v. OPSRU (No. 2) (1987), 41 D.L.R. (4th) 86
at 116, White, J. expressed the view that political initiaiives
(including support of the New Democratic Party) were "legitimate and
appropriate functions for a trade union", to advance the broader
interests of workers. (Seealsotheexcerptfranthelatterjmgmnt
at p. 66, supra). There is evidence that political activism by the
labour movement in Canada has produced beneficial results in terms
both of labour legislation and general social policy: R.J. Adams,
"North American industrial relations: Divergent trends in Canada and
the United States" (1989), 128 Intermational labour Review, No. 1, 47-
53 and 58-63; K.D. Ewing, "Freedom of Association in Canada" (1987),
25 Alta. Iaw Rev. 437-460 at 460.

I. Johnstone, "Section 7 of the Charter and Constitutionally Protected
Welfare" (1988), 46 Univ. of Toronto Faculty of Iaw Review 7-47 at p.
9.

D. Beatty and S. FKennett, "Striking Back: Fighting Words, Social
Protest and Political Participation in Free and Democratic Societies
(1988), 67 Can. Bar Review (No. 4), Dec. 1988, 573-621 at 599.

D.E. Guest and P. Deive, "Wy Do Workers Belong to a Trade Union?: A
Social Psychological Study in the UK Electronics Industry" (1988), 26
British Joummal of Industrial Relations 178-193; D.E. Leigh and S.M.
Hills, "Public Sector-Private Sector Differences in Reasons Urderlying

Ebtpressed Union Preferences" (1987), 16 Joumal of Collective
Negotiations 1-13; Adams, supra, note 130, 48.

Aams, ibid., 48-49.

"why Employees Vote for Unions" (1988), 11 Management Report, No. 6,
June, p. 5.

Beatty, "Labour is not a Commodity", in B.J. Reiter and J. Swan, eds.,
studies in Contract law (Toromto: Butterworths, 1980) 313-355 at 332.
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267. Ibid., 333.

268.  Ibid., 343.

269. See case discussion infra in this Chapter, and law Society of Upper
Canada v. Skapinker, [ 1984 ] 1 S.C.R. 357; Re Abbotsford Taxi (1985),
23 D.L.R. (4th) 365 (B.C.S.C.):; Weyer v. Canada (Feb. 16, 1988) 9
A.C.W.S. (3d) 78 {(F.C.A.), leave to appeal to S.C.C. refused May 16,
1588.

270. See the cases discussed infra in this Chapter, particularly law
Society of B.C. v. Andrews (S.C.C., Feb. 2, 1989).

271. (1985), 17 D.L.R. (4th) 385 at 412, per McEachern, C.J.S.C. (B.C.).

272. Wilson v. Medical Services Commission of B.C. (1987), 36 D.L.R. (4th)
31, per Lysyk, J.

273. Wilson v. Medical Commissjon of B.C., [ 1989 ] 2 W.W.R. 1 (B.C.C.A.,
per curiam). The Wilson court cbserved (at 25) that the Charter "is
mtasfamtecmmammammberofwatertlghtcmparmems only
aone of them presumably holding "mobility".

274. Ibid., 19.

275. (1984) 13 D.L.R. (4th) 436.

276. (1986) 27 D.L.R. (4th) 527.

277. In similar vein, see Martin v. A.G.B.C. (1988), 13 C.R.D. 525.20-04
{S.C.B.C.).

278. Arlington Crane Service v. Ontaric Ministry of Iabour (S.C.0.)
(December 22, 1988).

279.  Ibid., 119.

280. Ibid., 11s.

281. Support for a "right to earn a livelihood" comes from the Federal
Court of Appeal, per MacGuigan, J.A., in International Fund for Animal
Welfare v. Canada, discussed at note 348 ff. infra.

282. law Society of B.C. v. Andrews (S.C.C.) (Feb. 2, 1989, per McIntyre,
J., for the majority).

283. ack v. Soci of Alberta, S.C.C., April 20, 1989.

Notes to 7

284. Law Socjety of British Columbia v. Andrews (S.C.C., Feb. 2, 1989). In

at least two cases, the court found it unnecessary to discuss the
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meaning of section 15, though it had been argued: Devine v. Quebec
(Attormey General) (S.C.C., Dec. 15, 1988) (at 29-30): Reference Re
Education Act (Ontario) (1988), 40 D.L.R. (4th) 18 (at 27 and 60).
Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, section 42.
Andrews, supra, note 284. Reasons of McIntyre, J., 9-10. Though
McIntyre, J. (with lLamer, J.) dissented on the questlon of applying
Charter section 1, the majority joined with his views regarding
section 15.

Ibid. Reasons of McIntyre, J., 10-12.
Ibid., 12

Ibid., 12-15, 26-27.

Ibid., 19.

Eid.’ 27-

Ibid. Reasons of McIntyre, J., 18-27; Reasons of Wilson, J., 1 and 4;
Reasons of la Forest, J., 2-3.

Ibid. Reasons of Wilson, J., 4, referring to Ibid. Reasons of
McIntyre, J., 19.

Ibid. Reasons of Wilson, J., 4.

Per Wilson, J. at pp. 35-36.

Ibid,, at 42.

Ibid. Reasons of McIntyre, J., 15.

See Labour Relatiens Act, R.S.0. 1980, c. 228, section 2(a).

Ibid., section 2(b).

A lengthier list of examples from Ontario and elsewhere is provided by
J.E. Dorsey, in "Freedam of Association in Employment, Excluded
Employees, and the Canadian Charter of Rights and Freedoms" (1983), 41
The Advocate 233-244 at p. 233.

Carr, op. cit., note 140 at 2.

Weods, op. cit., note 149 at 140.

See text at note 294, supra.

Andrews, supra, note 284. Reasons of McIntyre, J., 19.
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Quebec Charter of Human Rights and Freedams, R.5.Q. 197, c¢. C=12,
section 10.

The Human Rights Code, C.C.S.M. 1987, c. H175, section 9(2) (j).

As an illustration of the wider camplexity, note that a chart
detailing legislated differences among collective bargaining
mechanisms (as of 1984) within the "Crown corporation” sector shows
real diversity among the 11 Canadian jurisdictions covered:
"Industrial relations legislation pertaining to Canadian public
enterprises”, in M. Thampson and A. Ponak, "Internmational relations in
Canadian public enterprises" (1984), 123 International Iabour Review
647-663 at 654-655.

Alberta labour Reference, supra, note 1, 391-392.
Arlington Crane, supra, note 278, 120-129.
Lavigne and OPSEU (0.C.A.), Jan. 30, 1989, 58-64.
Re Hutton (1988), 62 O.R. (2d) 676 at 690-691.

Tt is acknowledged that this simplified view ignores the potential
bargaining clout presented by threatening disrupticn of essential
public services. on the other hand, govermments now have an axtra
trump card, section 33 of the Charter (the "notwithstanding clause")
whimwaswedbyﬂmegcvermentofSas}catd:ewantobolsterback-to-
work legislation in the dairy producers-dairy workers dispute in 1986:
to ide for of a in t
i of _Saska Saskatchewan
Goverrment Employees’ Union, Bill. No. 144 of 1984-85-86, preamble and
section 9.

S. Sherwin, "Rights and Collective Bargaining, Part II" (1984), 19
Valparaiso Unjversity Iaw Review 96-120 at 119.

Wright and Attorney-General of Canada (1986), 56 O.R. (2d) 636
(Killeen, D.C.J.); (1988), 62 O.R. (2d) 737 (Div. Ct.).

Kurolak v. Min, of Highways and Transportation {Saskatchewan) (1986),
28 D.L.R. (4th) 273.

R, v, Stoddard (1987), 37 C.C.C. (3d) 351 (0.C.A.).

ic ice Union v. Ontario (Atto: -General
(1988), 65 O.R. (2d) 689 at 7il.

Petter and Monahan, gp. cit., note 100, 111-114.
1960 S.C., c. 44 (R.S.C. 1970, Apperdix III), section 1(b).
PSAC v. Canada, supra, note 1, 444-445.
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Ibid., 454.
Ibid., 4s8.

Ibid., 459.

Notes to Chapter 8

322.

323.

324.

325.

326.

327.

3zs.

Collymore interpreted freedom of association under the Trinidad and
Tobago Constitution, finding that it "means no more than freedom to
enter into consensual arrangements to pramote the cammon-interest
objects of the associating group". Sir Hugh Wooding, C.J., of the
Court of Appeal of Trinidad and Togago, qucted by McIntyre, J. in
Alberta Isbour Reference, [ 1987 ] 1 S.C.R. 313, at page 399.

This interpretation is not based on any authority, however,

The significance of international law was addressed by Dickscn, C.J.C.
in Alberta Yabour Reference, supra, note 322 at pages 348-359.

"Intermational Human Rights ILaw and the Interpretation of the Canadian

Charter of Rights and Freedoms" (1982), 4 Supreme Court Taw Review
287-302, at page 293.

Jennje Hatfield ILyon and John E. Claydon, "International and
Camparative Sources for Interpreting the Charter: A Selective
Annotated Bibliographic Guide", in A Practical View of the Charter for
Solicitors and Barristers (Toronto: Canadian Bar Association-
Ontario, 1986), Chapter 1, 39 pages.

Ibid., page 1.

- Attormey-General of Ontario, Sources for the Interpretation of
Equality Rights Under the Charter (Toronto: Govermment of
Ontario, Ministry of the Attorney-General, 1985);

- J. Claydon, "The Application of International Human Rights law by
Canadian Courts" (1982), 30 Buffalo Iaw Review 727-752;

- M. Cohen arnd A.F. Bayefsky, "The Canadian Charter of Rights and
Freedams and Public Internmational law" (1983), 61 Can. Bar Rev.
265-313;

- M.A. Hayward, "International law and the Interpretation of the
Canadian Charter of Rights and Freedams: Uses and Justification"
(1985), 23 Univ. of Western Ont. L. Rev. 9;

=  R.A. McDonald, Iegal Rights in the Canadian Charter of Rights and
Freedams: A Mamal of Issues ard Sources (Toronto: Carswell,
1982) ;

- D. Turp, "Le recours au droit intermational aux fins
d’interpretation de la Charte canadienne des droits et libertes:
un bilan jurisprudential® (1984), 18 R.J. Themis 353-411.
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These authorities (in addition to that cited at note 325, supra) were
also listed by Hatfield, Iyon and Claydon (n. 326). The following
swmhavealsobemmmssaimpmparatlmofthlsﬂmm' M.
Berdel, "Freedam of Association Under the Canadian Churter of Rights
and Freedams" (Ottawa, 1984, unmpublished); R. St. J. Macdonald, "“The
Relationship between Intematlonal law and Domestic Iaw in Canada", in
R. St. J. Macdonald, G.L. Morris ard D. M. Johnston, eds. Canadlan

ives on ti Law and tion (Toronto Univ. of
Toronto Press, 1974). A translation of the Bendel paper is published
as "la liberte d’association dans l’optique de la Charte canadienne
des droits et liberties", in D. Turp and G. Beaudoin, eds.,

ives Canadiennes et Droits de la Personne
Canadiens - Acts des Journees Strasbourgeoises (Cowansville, Quebec:

Ies Editions Zvon Blais) 1986, 321-349.

The article supplies a table of cases (updated fram tables fournd in
Turp, ibid.) showing that to June, 1986, 61 post-Charter cases had
considered international human rights law (pages 12-18). Many of
these citations would however involve instances where an instrument
cited was, unlike the Covenants, clearly not binding on Canada (e.q.
the European Human Rights Convention).

The Universal Declaration of Human Rights (G.A. Res. 217A (III), U.N.
Doc. A/810, at 71 (1948)) gave rise in 1966 to the Intermational
W_M (G.A. Res. 2200 A
(XIXT), 21 U.N. GAOR, Supp. (No. 16) 49, U.N. Doc. A/6316 (1966)), and
the International ccvenant on Civil and Political Rights, G.A. Res,
2200 A (), 21 U.N. GAOR Supp. (No. 16) 52, U.N, Doc. A/6316 (1966).
They came into effect in 1976 (per Dickscn, C.J.C. at page 350).

ImmlefJustlcemtesﬂmatﬁuspmcessofadvamefede.ml
provincial pledging is detailed in Intermational COovenant on Econamic
Social and Qultural Rights: Report of Canada on Articles 10 to 12
(Prepared by the Department of the Secretary of State) (1982) at pages
1-8. Since 1976, there have been reqular meetings of the Federal-
Provincial-Territorial Committee of Officials Responsible for Human
Rights, part of whose responsibility is to promote implementation of
the International Covenants. This researcher atterded these
gatherings during 1983 to 1985, as well as related ministerial and

working group meetings.

The published law report carries a minor misquotation, reading "of
public order" rather than "or public order" (page 351).

A centrally important implementation clause found in the Economic and
Social Covenant must be commented upon. Under Article 2(1), each
partymﬂertakstotakesteps"tothemaxmmofltsavallable
resources" to achieve progressively "the full realization" of the
Covenant rights, by legislative and other means. This call for
proqressive implementation is less forceful that a requirement that
national situations of State FParties conform immedjately. This
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335.
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338.
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argtm\entlsa:guablylesspermxaswelfastatemrtytalmaway
collective bargaining rights that are already in place.

The Civil and Political Covenant, with a few differences that are not
important for present purposes, contains general promissory and
limiting provisions similar to those discussed & re the Econamic

and Social Covenant. See Articles 2, 3, 4 and 5 of the Civil ard
Political Covenant.

Convention on Freedam of Association and Protection of the Right to
Organize (1948). Ratified by Canada in 1972. Kalmen Kaplarsky
canadaarﬂtheInternatmrnlIabmrmguz_aggg, Ottawa:

Canada, 1981, Appendix I, p. 144.

Comprehensive analysis of the origins and operation of the I.L.O.,
particularly as these pertain to freedam of association, is available
fram the authorities listed below. Those that focus on Canada and the
I.L.0. are indicated (*):

*M. Bendel, "The Intermational Protection of Trade Union Rights: A
Canadian Case Study" (1981), 13 Ottawa [aw Review 169-180.

*P,J. Cavalluzzo, "Freedom of Association and the Right to Bargain

Collectively", in Weiler and Ellmt eds., LAEMA:D&_QAM
Nation: Canadian t'_s (Toronto
Carswell, 1986).

I.L.0., Freedom of Association and Collective Bargaining: General

Survey by the Comnittee of Ewperts on the Application of Coventions
and Recammendations (Geneva: I.L.O., 1983)

I.L.0., of Association: Di of Decisions and Principles of

the Freedam of Association Cammittee of the Governing Body of the
I.L.0. (Geneva: I.L.O., 1985).

*K. Kaplansky, and the ti ization
(Ottawa-Hull: Labour Canada, 1981).

V. leary, The Internatiocnal Iabour Comventions and National law (The
Hague: Martinus Nijhoff, 1982).

Each of these resources was examined in preparation of this thesis.

His reasons state that Convention No. 87 came into force in 1972, the
same year that it was ratified by Canada.

Quoting M. Forde, "The European Convention on Human Rights and labor
Law" (1983), 31 Am, J. Comp. L. 301 at 302, referring to the Committee
on Freedam of Association (that examines camplaints of violations of
trade union rights) and the Committee of Experts (that assesses

goverrment reports on the application of I.L.0. standards in member
states).
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[ 1987 ] 1 S.C.R. 313 at 358-359.

Re Service FEmployees’ International Union _and Broadway Manor Nursing
Home (1983), 44 O.R. (2d) 392.

Re Retail, Wholesale and Department Store Union (Dairy Workers)
(1985), 19 D.L.R. (4th) 609.

Per lamer, J. in Reference re Section 94(2) of The Motor Vehicle Act
(1986) , 24 D.L.R. (4th) 536 at 553-554.

Supra, note 340, p. 439,

Proceedings of the Special Joint Cammittee of the Senate and of the
House of Commons on the Constitution of Canada (November 12, 1980)
3:28.

R. Elliot, "Interpreting the Charter -~ Use of the Earlier Versions as
an Aid" [ 1982 ] UBC Iaw Review (Charter Edition) 11-57 at 25;
Cavalluzzo, op. cit., note 191, p. 197.

_B_lgﬂd_way_l@_n_;;, supra, note 182, 441. The Concluding Document to the
Vienna CSCE roud, finalized in Jamuary 1989, which contains
censiderable amplification of the human rights aspects of the Helsinki
Final Act, contains no further elaboration on the workers’ rights rights
emunciated in the Madrid document. Wwhen asked (bythlsreseardaer)
why collective bargaining rights had not been enhanced in some way,
Ambassador Bauer, head of the Canadian delegation, stated that westemrm
countries had not made an issue of it this time around, because it was
feJ.tthatﬂnycwldmtadAGVAMmremthlsregamthanhad
already been formilated in the Madrid text. He added that, in
retrospect, thlsabsemeofnewmltlatlvesmghtmthavebeenthe
correct course, and the relevant provisions should have been perhaps
refined more. (Conversation at public consultation on the Helsinki-
CSCE Process, Department of External Affairs, Iester B. Pearson
Building, ottawa, April 3, 1989.)

"Background Paper - An Overview of the CSCE Process", Department of
External Affairs, November 1986, page 1 (of 7).

I.F.A.W. V. Canada (1988), 83 N.R. 303.
Ibid., 12.

[ 1987 ] 1 S.C.R. 313 at 349.

[ 1987 ] 1 F.C. 244.

(1988), 83 N.R. 303 at 314.
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PSAC v. Canada (1984), 11 D.L.R. (4th) 337 at 354 (F.C.T.D.); Re
Mitchell and The Queen (1983), 150 D.L.R. (3d) 444 (0.H.C.J.).

See the contemplation of this assumption by David Matas, "Damestic
Implementation of International Human Rights Agreements" (1984), 4
Canadian Human Rights Yearbook 98-117 at 93.

Regard the reminder by Professor Bendel (n. 336), 196 that before
ratifying I.L.0. Convention No. 87, Ottawa received the unanimous
approval of the provinces. See also confirmation that ratification of
the 1976 International Covenants on human rights took place in a
process of full consultation with the provincial governments: Noel
Kinsella, Chairperson, New Brunswick Human Rights Ocnmssmn, "The
Damestic Impact of the International Covenants on Civil and Political
Rights in Canada", Fredericton, N.B.: Conference paper, unpublished,
63 pages (1987) at rp. 6-18,

[ 1987 ] 1 s.C.R. 313 at 349.

Davidson v. Slaight Commnications Inc., S.C.C. (released May 4, 1989)
at pp. 14-15. The judgment cites t.he International Covenant on

Econamic, Social and Cultural Rights, supra, note 330, in rendering a
decision on wrongtul dismissal.

Notes to 9

357,

358,

359.

360.

36l.

362.

See discussion in Chapters 1-4, supra, particularly concerming the
Supreme Qourt trilogy of judgments listed at note 1.

Dolphin Delivery, [ 1986 ] 2 S.C.R. 573; B.C. Government Fmployees’
Union v. B.C. (Attormey-General), S.C.C., Oct. 20, 1988.

See discussion in Chapters 2-5, supra.
Id., particularly Chapter 5.
See discussion in Chapter 1.

The targets of restrictive legislation such as that reviewed in the
trilogy, public sector workers, could use arguments such as the
following:

"Employees in the public sector are in need of the same sort of
collective bargaining power as are employees in the pr:.vate
sector. Confronted with the frequently tmreallstlc promises
which politicians often make in their campaigns, the case can be
made that public service workers need even greater job protection
than private sector workers, since political forces may be even
more erratic amd mcm-:slstem: than those of the marketplace; it
is unfair to demand that workers have to bear the burden of rash
political slogans without having access to collective
; e
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S. Sherwin, op. cit., note 311, p. 119.

P. Kumar and D. Ryan, eds., Canadian Union Movement in the 1980s:
Perspectives from Union Ieaders (Kingston:  Industrial Relations
Gentre, Queen’s University) 188, 4-5,

Ibid., 4.
I_cxl

Id. and Update (newsletter of the National Union of Provincial
Goverrment Employees), Vol. 6, No. 7, April 5, 1989, p. 1.

Alberta Iabour Reference, supra, note 1, 362-363, per Dickson, C.J.C.

Based on arguments found in "Written Submission of the Alberta Union
of Provincial Employees", filed at the Alberta Court of Appeal level
of the Alberta Iabour Reference, 1984, pp. 7-9. .

As one labour leader reportedly camments, "It appears that for the
Supreme Court of Canada, a union is.no different than a bowling league
or a bingo club": Kumar and Ryan, op. cit., note 363, p. 4.

Cavalluzzo, gp. cit., note 336, p. 203.

It might be added that unions are not always truly representative of
each individual member. Nor do they always champion ker or his

personal liberty, security or aspirations.

One wonders if any significance should be deduced from this
phraseologqy chosen by Dickson, C.J.C. in linking picketing with
collective hargaining: "Picketing is a crucial form of collective
action ... It is an essential component of a labour relations regime
founded on the right to bargain collectively and to take collective
action". (Emphasis added): B.C.G.E.U. v. B.C. (A.G.), 5.C.C., Oct..
20, 1988, Reasons of Dickson, C.J.C. at 14.

Arthurs, Carter and Glasbeek, op. cit., note 154, at p. 145.
Additional guidance for defining what "collective bargaining” means in
Canada can be received fror passage quoted fram Paul Weiler in note
165, supra. i

H.D. Woods, Chairman, Canadian Industrial Relations, The Report of the
Task Force on Labour Relations (Ottawa Privy Council Office, 1968), p.

138. )

On these matters, though not in a constitutional contexi, -see:
Riddell (n. 141), 8; M. Bendel, "A Rational Process of Persuasion:
Good Faith Bargaining in Ontario" (1980) U.T.L.J. 1-45; B.A. langille
ard P. Macklem, "Beyond Eelief: Labour law’s Duty to Bargain® (1988),
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13 Queen’s L.J. 62~102; A. Forrest, "Bargaining Units and Bargaining
Power" (1986), 4 Relations Industrielles 840-850.

Alberta Tabour Reference, supra, note 1, p. 413.

"This exercise of freedom of association serves more than the
individual interest, advances more than the individual cause; it
prawotes general soc1a1 goals. of partlwlar mportanoe is the
indispensible role played by freedom of association in the functioning
of democracy" (jbid., per Dickson, C.J.C., at 396). "States which
suppress the rights associated with collective bargaining inevitably
go on to suppress other mman rights": "Brief to the Joint Oamuttee
on the Constitution of Canada - By the United Church of Cana

Ottawa: December, 1980 (Amerﬂ.lxom-’ltow op. git,, mrte
344 at 29A:18.

Ford v. Quebec (Attormey General), S.C.C., Dec. 15, 1988, pages 58-59
of the Court’s joint reasons.
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