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The7§re§tign_3nd/or the enforcement of legfslatlon has
tradltionalliﬂ beeﬁ -utllized ‘to cdeal wlth unagceptab]é
beha?}or oé socipl phenomena. As can be expected, however,
there :;-xre prof.oun'cl differences of opinlon concerning the
ofigrﬁs of leglislatien and fts ongoing process of amencment.
This. thesis discusses two perspectives regarding” how laws
are created. . The flrst schoo) of thought, known as the
//,/f-consensus pe-r.spécitl‘ve,~ posits fhat‘ norms and values are
' generally agreed upon3 and enshrined n leglstation.
Therefcre, the law is meﬁfly a qgflectlon of the ideology_of
the maJorlt; of the populace. The other school, kn&@ﬂ as
the ceonflict persyectlve,.presumeé £%at the legal order is

4

shaped by confllct amongst competing lnterest groups which
mhaﬁe vested concerns ﬁthat‘ they seek tos satlsfg.
Leglsiation, in this case, is a reflection of the interests
of thogse groups and individuals Vho have manaééd to secure
the power and the .resocurces nécessary to have thelr views

=3

embodlied in law. . "

This research project attempted to examine the
soclo-political factors related to the creation of the

Special Committee on Pornography and Prostitution (the

?raser Committee), the role of interest groups in lcbbyling

fcr~ayendments to the pornography legislatlion, the

/
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'shbsequent recommendations made by the Fraser Commlttee and

finally, the'govérnmeni’s draft leglslation embodred in Blll

C-114. -

This investigation was undertaken from a geﬁder—based '

conflict 'theory perspective which proposes that men‘have

mobilized much of the resources necessary to secure their

‘interests In law as they traditionally hold most of the

power, status and authority to do so. Hence, legislation
N T v

reflects primarily the interests and concerns of men as

!
opposed to those of women. The issue of -pornography, being

of primary concern to women, presents an interesting case

-

study within thls analytical framework.

This research prolJect examined and categorized a random
sample of brlefs presented tq_the Fraser Committee during
its publlc hearings. Each brief was classified Taté'one of
four broad categories based upon the following crlterla -

the definlition of pornography suggested, the perceived

effects of pornography on socie;y and individuals and the

- polldy recommendations proposed. The briefs qué classifled

m——

as being either of the feminist, the moral conservative or

the civil libertarian persuasion. The fourth category was

termed “undefined’ and reserved for those presentations

which éere‘not coherent in terms of the criteria to be met.

-

—

-
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Results of this data collection show that certainly

there was much conflict during the pornbgraéhy debate, this
— . . B -b

being due to the divers- view points amongst Ee three

identitied pressure groups. Stafistically, feminists”s

women’ s orgaﬁlzations were well represented during the

publiec hearings accounting for 53 .percent of all of the

~ ”

briefs in the sample. \

- —rt

Further analysis of the briefs and the Subsequent

rec dations made. toe the goverpment by the Fraser

\\

Committee shows that the concerns and interests of women

K

were easentially legitimized by the Commlttee.gﬁﬂcwever, the

examination of “the Committee’s recommendations and the.

proposed legisﬁation - presented by the’ Cbnservative”

government during -the ~summer of 1986 reveals that the

. recommendations " made by thg Fraser Committee were only

selectively met and Incorporated intc Bill C-114. This

phenomenon was interpreted'as being related to the fact that

]

a government oriented to patriarchal, moral-conservative

values was no; prepared to translate the concerns of
feminist organif&tions into a coherent body of legislati\n.
Rather the ébvernment produced tentative laws that.were mofe
liketly to reflect its dominant bo!itical_}deology and what

it perceived to be the interests' of the ma'.ibrity of its

L

-

supporters.

L
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Anyhserious discussion about pornography neceséir!ly

includes a dlscussion of morality, human relations, cul ure{

economics, ldeclogy and politlcs. Consequently, thfé(;hes1s
. i .

-

- ” .

will, at times, touch lupbn these areas. The issues-
surrounding the »ornography debé%

e in Canada are undoubtedly

complex and confusing.

- -

This fesearch prcjegt attempts to outline the-pollflqgl
process ofm law reform using pornography '}eglsiation ;n
Canada as a case study.‘ Central to thls examination-is an
investigation Into the;role played by in;eresf grougs.in
attemétlng to have the law shaped to reflect and embody
their specific concerns. Specifically, this thesis attempts

. to investigate the extent to whfch €he' Fraser Committee

_incorporatgd'the views of one group'as cppogsed to another in
its recommendations to the government'regérdlng poqnoéraphy,
TH; goverﬁment’s proposed legislation on pornography founqZb

in Bill C-114 will be examined in an effort to determine thg

extent to which the recommendations of the Fraser Committee

were lncorporated.

T

The methodology used in the collection of data conslsts

of a quantitative= and gualitative analysis of the briefs

presented to the Fraser Committee durlng the public hearings
held across Canada In 1984. A random sample of the briefs

s taken and each brlef ls classlfled-as'be!onglng to one of
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four broad categories (l.e. feminlist, moral conse™ative,

-

clvl? libertarian or undefined)> based on three criteria. .-

—

- These criteria are -~ 1) the definition of pornogqabhy

auggested, 20 the percelveg effects. of pornography on

~ -

soclety and individuals and 3> the pollicy recommendationg

proposed.

The first chapter conélsts of a retrospective review of

the Canadian Criminal Code legislation from. 1892 to the

. ( )
present day that is relevant to pornography. Specifically
- -

such legislation 1s found under the headings ‘Dffences
Tending to Corrupt Moré]s’. ‘Spreading False News’, “Hate
Propaganda’ and ‘Defamatory leel’: Eagentially aﬁendments
ln- the leéislation are monitored and related to various

social and political events.

- The second chapter of this thesis presents a review of

the qaterature that relates to the examination of

pornegraphy In Canada. The literature revie® undertakes a

discussion of conflict theory and attempts to argue for a
gender-based conflict theory by demonstrating the relatlvé
subordlination of women in Canadlian society. To ceonclude,
Chapter Two cuilminates with the development of working
assumptlons and hypotheses useful In guiding the coliection

of data and structuring the analytlcai framework.
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Chapter Three !s primarily descriptive ih nature. This
cgéptér cutlines the factors that leed-to the—creation of
the‘ Fraser Committee. Moreover, the most lmportént
recommendations made by .the Fraser Committee ére summarlzed
and the draft 'leg{s{gtloﬁ introduced last summer In

parliament by the then Minister of Justice is examined.

~

The fourth chapter outlines the methodology used in the
process of data collection. This chaﬁter also includes a
quantltative and qualitative discussion of the results of
the data énalysis. Mcreover, a discussion of the demands of
various lnterest groups s undertaken flrstly in terms of

the recommendations of the Fraser Committee and secondly, In

- terms of the proposed legislaticon entitled Bill C-114.

- The final chapter presenta a summary of the research
project and attempts to apply Spector and Kltguse’s (1973
natural hlistory model! of social problems to the law reform
efforts of interest groups Involved in the pornography

debate in Canada. The discusslgn focuseé.upon the galns and

- . L]

-

lcases of concerned groups throughout the political process,
and attempts to explain the phenomenon by using a

gender—-based confllict interpretatlion.

~
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This chapter presents a historical review of specific
sections of the Canadian Criminal Gode which in some way are
related to thev pérnograpgy debate 1“. Canada. This
retrospective examination of the Criminal Code deals
particularly with legislation foﬁnd under the headiﬁg
entitied ’bffenceé Tending to Corrupt Morals’, namely
sections 159 to 165. Section 162 is not included in this
review as it focuses .on the restrictions-—on publication of
reports of Judicial proceedings and., iIs therefore. not

gecessarlly pertinent to this analysis.

™
——
-

The legislation will "alsc be examined under section 177

entitled ‘“Spreading False ?ews’. Finaliy. to complete this
review, sections of the Criminal Qégg that deal wi;h
defamatory libel (s.281 to s.268 and s.274 to s.280) and
hate propaganda (s.281 to s.281.3> will be .discussed.
Sections 269 to 273 which refer to the publication of
proceedings of courts of justice, parliamentary proceedings
and reports of public meetings, are not deemed relevant to
this éxaminaﬂtion of the r;:'sbmin'al law and not included in

thisg review. The sections concerned with the spreading -—
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of false news, defamatory .llbe] and hate propaganda abg
incluaqd in thisg -ehapter because it has been proposed that
pornog}aphy ig hate {lterature directed agalﬁst womeﬂ (The
Engggﬁ__Rggg:;. 1985:28) . Currently, women’s groups are
demanding protection from pornography under the

-

above-mentlioned sections.

The purpose of thls chﬁpter is to review the changes
that have occurred in the leglislation cutlined apove. This
succinct histarical review will merely set the s;ené. and
thus, provide a background for further discussion of the

pornography debate in more recent Canadian hlstory.

Methodojogy

This retrospective review of reievant sections of the
Criminal Code was accompl ished through an examination of the
Statutes of Canada. Essentlially, the Statutes of Capnada
record the various changes made by Parliament to diverse

pieces of legislation. one of which is the Crimipnal Code.

To begin this review., the pertinent segtions'of the
Criminal Code were— examined in the 1986/1987'ed'1tion of
Mactin’s Criminal Code. At the énd of each section in the
Criminal Code, a reference to the vear. the éhapter and the

section of the Statutes of Canada is made. The Statutes of



Canacla outline the amencdments .that have been made in

Canadlan leglislatlion.

Thls examinatlon of the criminal! law begins with the

- creation of the Canadian g;lmlngl_gggg in 1892 and ends in

1987

- :
Code )

Each section of - the Criminal Code is discussed -

.geperately and is initially identified by the number used in

the 1986/1987 edition of Martin‘s Criminal Code.

a;_Qiign2:§_I:ugLng_Lé_sgnsggx_ngzﬁla

1

SECTION 159 - In 1892, s5.179 dealt with the publication

of obscene matter. and stated:

179. Every one is gullty of an indictable offence and
liable to two .vears”’ imprizcnment who knowingly.
without lawful Jjustificatlon or excuse -

a) publicly sells. or exposes for public sale or to
publlic view, any obscene book. or other printed or
written matter, or any picture, photograph. model or
other object, tending to corrupt morals: or ?

bY> publicly exhibits any disgusting object or any
indecent show:

c) offers to sell, advertises, publishes an
advertisement of or has for sale or disposal any
medecine. drug or article intended or represented as a
means of preventing conception or causing abortion.

2. No one shall be convicted o{'any ocffence in this
section mentioned if he proves that the public good was
served by the acts alleged to have been done.

-



s )

—/ | : ‘

3. It shall be a qguestion of law whether the occaslon
of the sale, publishing, or exhibition is such as might
be for the publlic good. and whether there is evlidence
of excess beyond what the public good requires in the
manner, extent or c¢circumstances in. to or under which
the sale, publlshing, or exhibltion ls made. so as toc
afford a Justliflcation or excuse therefore: but it
shall be a guestion for the jury whether there Is or 1s
net such excess.

4- The motives of the seller., publisher or exhibitor
shall in all cases be lrrelevant ‘(Statutes of Canada.
1892, C.29, 5.179>.

AY

The flrst amendment made to this section occurred i(n

1900 where, although the number of the section remained the

- same. the wordlng of paragraphs “a‘ and ’c’f and pf

subsgsection 2 was slightly altered. Essentially. the words
‘manufacture... distributes or circulates, or causes to

distribute or clrculate” were added to the legiSlatlon 1n

paragrap a‘ such that those who produce and distribute

obscene matter \would now also be subjéct to the wrath of the

criminal ilaw. rthermore. the word ‘typewritten’ is also

added to para Pph ‘a’ such that the law remains
representati of various changes 4in technology. Moreover,

in paragraph ‘¢’ the word ‘miscarriage’ is added. Hence, -

thls paragraph now provided sanctions for any one who

ssffers to sell., advertises, publishes an advertisement of
or has for sale or disposal any medecine, drug or article
intended or represented as_a means of preventing conception

or of causing abortion or miscarriage* (St&ﬁytes of Canada

<
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1900; c.46, s.179>. In suEsectfod 2, ﬁhe phrasé.“..;gnd
that there was noc excess in the acts.élleged'beyoﬁa.what
that public good requires’ <S.C. 1500, c.46, 8.179) was
added at the end of the subseétlon. Aside from these minor

changes, this section remalne%\the same.

In 1906, only the section number was altered. The

former s.179 was now knowg as s.207. Nonetheless, the

wording of the section remalned the same. In 1909, section
207 was altered again_ by repealing paragraph “a“. and

substituting this with:

a> makes, manufactures, or seils or exposes for sale or:
to public view, or distributes or circulates, or causes
to be distributed or circulated, or has in his
possesslion for sale, distribution or c¢irculaticon, or
assists in such making, manufacture, sale, expesure,
having.in possession, distribution or circulation, any
obsene book or other printed, type-written or otherwise -
‘written matter, or any plcture, photograph, model or
cther cbject tendling to corrupt morals, or any plate
for the reproduction of any such picture or photograph
(8.C. 1909, ¢c.9, s.207).

The 1900 and 1909 amencdments result In the expliclt
recognit{pn cf a new offence namely that of_ producing
obscene material. Furthermore, the modlficatlons made to
the ;;rdlng of the paragraph appear to have been -‘done to

account for certaln technological changes in the area of the

productio and the reproduction of obscene 'matepial.

Clearly, however, paragraph “a‘’ was expanded to include not
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only activltles related to the distribution and production
of obscene materlal but also to deal with the possession of
such ' materlal. Amendments Include the addition of such
words as ‘makes’, ‘has in his possesslog_ for -sale...”,
. ‘having in possession’, ‘asslists in such ﬁaklng..."and ’og

any plate £or the reproéuctlon of any such picture or

photograph”’.

’ 2 ]
Similarly, in 1913, paragraph ‘¢’ of subsectlon 1 of

ﬁﬁét&on 207 s repealed and substituted for:

l o ¢> offers to sell, advertises, publishes and
) advertlisement of, or has fcor sale or disposal any means

or lnstructions or any -medecine, drug or article-
l intended or represented as a means of preventing
conception or of causing abortien or miscarrlage; or
advertises or publlishes an advertisement of any means.
l instructions, medicine, drug or article for restoring
. sexual virillty or curing veneral diseases or dliseases

. of the generative organg_(s.c. 1913, £.13, s.8).

Unfortunately, the Debates of the House of Commens

Session Reports (qusard) lends no lnslgh; into the reasons
:;ropgsea'by the leglslators which suppor; changes to the
law. The Hansard merely documents this change 'in
legislation without aiscusélng any arguﬁents glven during

the debates of the House of Commons.

In 1949, sectlion 207 was repealed and substituted by

the following legislation:



-

207. ¢a) Every one is guilty of an indictable offence
and liable to two vears’ lmprisonment who -

a) makes, prints, publishes, distributes, circulates,
or has in possession for any such purpose any obscene
wrlitten matter, picture, mode} or other thing
whatsocever; or

b)Y makes, prints, publishes, distributes, sells or has
in possession of any-such purpose, any crime comic.

(2> Every cone is guilty of .an indlictable offehge and
tiable to tweo vyears’ Iimprisonment whe knowlngly,

without lawful justificati®on or excuse =~ /
al sells, exposes to publlic view or has in poSée531on
for any sSuch purpose any obScene writt matter,

picture, model or other thing whatscever:;
b> publicly exhibits any disgusting object or any

*indecent show; or

(=] offers to sell, advertises, publishes an
advertisement of, or has for sale or disposal any
means, instructions, medicine, drug or article intended
or represented as & means of preventing conception or.
causing abortion or migcarciage or advertises or
publ ishes an advertisement of any means, instructions,
medicine, drug or article for restoring sexual virility
or curing venereal diseases or diseases of the
generative organs

(3) “Crime comic’” means in this section any magazine,
periodical or book which exclusively or substantially
comprises matter 'depicting pictorially the commission
of crimes, real or fictitious.

(4> No one shall be convicted of any offence in this
section mentioned if he proves that the public good was
served by the acts alleged to have been done, and that
there was no excess in the acts alleged bevond what the
public good required.

{5 It shall be a guestion for the judge whether such
acts are such as might be for the public good, and

whether there_is evidence of excess beyond what the

public good required; but it shall be a question for
the jury whether there is or is$ not such excess.

(6> The motives of the accused shall in all cases be
irrelevant.

(7> It shall be no- defence to a change under subsectzon
one that the accused was ignorant of _the nature or -
presence of the matter, picture, model, crime comic or

other thing (S5.C. 1949, ¢.13, s.207).
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) Obvlgusly, the_ybrdlng ofwtﬁls section has beén altered
slightly. . Tﬁe first change in the Iegislétlon occuré in
subsection 1 paragraph ‘a‘ whlich was amended by adding the
verb ‘prints’ and theré;y‘maklng 1t .an offence for ényoﬁefto
print or copy -any obscene matter. Moreover, the additlion of
fthe verb ’‘prints’ to subsectlon 1 was deemed neceséafy such'
l‘ﬁgbat "the possession of this_obsceﬁb matter 5; the publisher
has fbwbe_rel;ted to his act of publishling" (Hansard, 1949
(2nd Session):2690>.  Furthermore, amendments to this
séétlion 'inciude the separation and distinction of the acts
of producing and distrlbhting obscene material. . The
production and dlsf}ibution of obscene material ls dealt
with in.subsectlon one and subsection twc respectlvely. One .
- interesting distinction between the two acts ls that those
who engage in the production of obgpene material (or selligg .
cf crime comics) may no longer maintain a defence of
~ lgnorance. fEssentlally, subsection one was _amendedr by
removing the words ‘knowingly, wlthout lawful Justlflcation
or. excusé’ and subsection seven was added because 1t was
argued in the Ho;se of Commons and by thg éttorneys general
of the provinces at that time thatr-these words made
prosecution under this subsection alfflcult (Hansard,

s
1949:1037>. |



The inclusion of the so-called ‘crime comic’ in the
legislatlon was based mostly on arguments that such
plctorial deplctlons of violence were becbming readlly
avallable In Canada. Furthermore, 1t was believed that the
relatively violent content of the ‘crime comics’ would have

a strong and harmful influence on Canadian youth (Hansard,

-

1949: 1036-1043 and 2687-2698>..° .The above mentioned

arguments were those most often cited during the debates in

the House of Commcném“ln 1949 . The current pornography

debate also Includes thls concern about the negative effects
possibly assoclated with the consumption of violent lmages.
However, as Boyd states, the "fundamental difference lh the
present.ls the focus given teo viclence against womgn“ (1984:

113,

In 1954, the old section 207 becomes secticn 150.

Essentially, the wordlng'?of gection 150 in 1954 is very

slmllaf to that of section 207 in 194%. Furthermeore, the

wordlng and content of the sectlon resemblés section 159

found in the Criminal Code today. "In 1953-1954, @ection 150

reads as follows:

Fl

Dffencesa Tending to-Corrupt Morals

150. <1) Every cne comélts an offence who
Obscene (a) makes, print, publishes, distributes,
matter. clrculates, or has in his possession for the
purpose of publicatlion, distribution or
clrculation any obscene written matter,
plcture, model, phonograph record or other
thing whatscever, cor

'Y
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(b)) makes, prints, publishes, distributes,
sells or has in his possession for the
purpoge of publication, distribution or
circulation, a crime comic

(2) Every one commits an offence who know—
ingly, without lawful justification or
excuse,

(a) sells, exposes to publlc view or has

In his possession for such a purpose any
obscene written matter, picture, mode!,
phonograph record or other thing whaisoever,
(b) publicly exhihits a d1sgust1ng object or
an' indecent ;show,

(c) cffers to sell, advertises, publishes an
advertisement of, or has for sale or disposal
any means, instructions, medicine, drug or
article intended or represeqted as a method
of preventing conceptxon or causing abortxon
or miscarriage, ort

(d) advertises or publishes an advertisement
of any means, lnsgructions, mediclne, drug or
article intended or represented as a methed
for restoring sexual virility or curing
venereal diseases of the generative organs.
(3> No person shall be convicted of an offen-
ce under this section if he establishes that ~
the public good was served by the acts that
are alleged to constitute the coffence and
that the acts alleged did not extend beyond
what served the public goeod.

(4> For the purposes of this sect;cn it is

‘a question of law whether an act served the
‘public good and whether there is evi-

dence that the act alleged went bevyond what
served the public good, but it Is a guestion.’
of fact whether the acts did or did not
extend beyond what served the public-good.

(5> For the purposes of this sectlon the
motives of an accused are irrelevant.

(6) Where an accused is charged with an
offence under subsection (13 the fact that
the accused was lgnorant of the nature or

the presence of the matter, picture, model,
phonograph record, crime comic or other thing
by means of or in relation to which the
offence was committed is not a defence to the
charge. 's

(7> In this sectlon, “crime comic" means a
magazine, periodical or book that exclusively
or substantially comprises matter deplicting
pictorially



-

\

(a’ the commlssion of crimes, real or
fictitlious, or

(b) events connected with the commission of
crimes, real or flctltious, whether occurring
before or after the commission of the crime.
(C.S. 1953-54, .51 s.150>. .

/

- One notlceable amendment to the section |is <§;>~———///

<

incluslon of the word ‘phoncgraph record’. Thiéramendment
appears to be in keeping wltﬂ-the technological! linnovatioens
of the time. Essentially, there was a.percelved need to
include phonograph records as well, within the realm tof
thingg or medla that could cémmunlcate ﬁbscene matter

(Bansard, 1959: 5543-5544). Moreover, the definition of a

‘crime comic’ is slightly altered to include any pictorlally_

depicted event®T That are related to the commission of crimes

and not only the expllclit commission of crimes.

In 195§, section 150 is, amended by adding after - subsection 7

“"the followlng subsection:

8> For the purposes of this Act, any publication a
domlnant characteristic of - which is the undue
exploitation of sex, or of sex and any one or more of
the followlng subjects nameiy crime, horror, cruelty
and violence, shall be deemed to be obscene (S5.C. 1959,
c.41, s.11>. | -

The Debates— of the _House of Commons reveal that

subsection 8 of section 150 was added to the Criminal Code

because it was felt that the existing legistation offered no

-

Intrinsic deflinltion of the term obscenlty. It was argued

that section 150 had merely stlpulated a 1ist of acts which
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he law ccnqldered‘to be offences tending to corrupt morals
(Hansard, 1959: S309>. Furthermore, the words ‘dominant

!
haracteristic’ are used such that "to b@ deemedaobscenc.

‘the publication (would) have to be dealt with-as a whole.

.Obscenity in an isolated passage of a publjication (would) no

longer be sufficient to describe it as obscene" (Hansard,
1959: 5309>. For the first time the concepts of horror and
violence are mentiAned. Essentialgy, the pairing of sexual
acts aﬁd vioclence is recognized in some maéeria]s deemed to

¥

be obscene ai this time.

~

-

In 1968-19569, an interesting amencment is made to the
law. Paragraph ‘¢’ of subsection 2 of section 150 1is

—

repealed and the following is %ubstituted for:

c3 Offers to sgell, advertises, publ ishes an
advertisement of, or has for sale or disposal -any
means, instructions, medicine, drug or articie intenced

or represented asg a__method of causing abortion or
mlscgiqiigii;;;‘iE)CT_i969, c.41 s.13>.

This amendment has effectively. removed the words
’preveﬁtlng conception’ from the law. This améndment was
believed necessary because although violations of section
150 subsection 2 paragraph ‘¢’ had seldom been prosecuted,
the legislation was criticized "by many individuals énd

organizations® as conflicting with modern thought and

practice in the area of family planning (Hansard, 1969 (2nd
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Sesslon):72015. No further changes have been made to the
content of this section. In 1987, section 150 is known as

section 159 (refer to Abpendix 1 for the complete textl.

SECTION 160 - In 1959, the Criminal Code was further
amended byladding immediately after’section 150 (gection 15§ f
ln 1987, sectlon 150a. Section 150a -was worded similarly
to section 160 found in the moét recent Q;Jnuiuu_igxig.iiovéf
the /" vears this section has ©been subjeét to several
amendments. Thesé amendments were maqe in 1959, 1968-1969,
1974-1975, 1978-197% and'ln 1984, mostly in résponse toc the
;econstltu{ion of “ various provinci?f courts. _The

reconstitution of these courts affected thié section as it

ls concerned with the Jjurisdiction of the courts. Sectlon

- "y
160 reads today as follows:
SN ~  WARRANT QF SEIZURE - Summonslfo occuplier - QOwner and
/ / author may appear - Order of forfelture - Disposal of
matter - Appeal - Consent - Definitions - "Court" -

“"Crime comic" - "Judge".

160. (1) A judge who i satisfied by information upon
oath that there are reasonable grounds for belleving
that any publication, copies of which are kept for sale
or distribution in premises wlthin the jurisdiction of
the.court, ls obscene or a crime comic, shall issue a
warrant under his hand authorizing seizure of the

coples.
(2) Within seven days of the issue of the warrant,
the Jjudge shall issue a summons to the occupier of the

premises requiring him to appear before the court and.
show cduse why the matter seized should not be
- forfelted to Her Majesty.
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(3>. The owner and the author of Lhe matter selzed and
alleged to be obscene or a crime comi®*may appear and
be represented in the proceedings in order to oppose
the making of an order for the forfeiture of the said
matter.

(4) If the court is satisfied that the publication is
cbscene or a crime comic, it shall make an order
declaring the matter forfeited to Her Majesty in right
of the province in which the proceedings take Bﬂac€,
for disposal as the Attorney General may direct.

(5 "If the court Iis not satisfied that the

”’bubllcation is obscene or a crime comic, it shall order

that the matter be restored to the person from whom it
was seized forthwith after the time for final appeal
has expired. )
¢6> An appeal lies from an order made under

subsection (4) or (5) by any person who appeared in the
proceedings . .

(a) on any ground of appeal that lnvolves a question
of law alone, ' .

(b> on any ground of appeal .that involves a question
of fact- alone, or - '

(c) on any ground of appeal that involves a guestion
cf mixed law and fact,

as if it were an appeal against convlctloﬁdor against a
judgment or verdict of acguittal, as the case may be,
on a question of law alone under Part XVIII and

"sections 601 to 624 apply mutatis mutandis.

(7?3 Where an order has been made under ‘'this. section
by a Judge in a province with respect to one or more
copies of a publication, no proceedings shall be
instituted or continued in that province under section
159 with respect to those or-other copies of the same
publication without the consent of the Attorney
General-. .

(8> In this section

"court" means

(a) in the Province of Québec, the provincial court,
the court of the sessions of the peace, the municlipal
court of Montréal and the municipal court of Québec;

(a.l1? in the Province of New Brunswick, Manitoba,
Alberta and Saskatchewan, the Court of the Queen’s
Bench; 1978-79, c.11, g.10¢1}); 1984, c.41, s.21(12.

(b> in the province of Prince Edward Island, the
Supreme Court, or
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(c¢)> in any other province, a county or district
court. “crime comic’ has the same meaning as in section
159; “Jjudge’ means a Jjudge of a court. 1959, r£.41,
8.12; 1968-1969, ¢.38, s5.8; 1974-1975, c.48, s.25(1).

SECTION 161 - In 1959, the Criminal Code was amended by
=

adding section 150bh immediately after section 150a. Since
1959, the section number has changed to 15?7\\However, the
content of this section"has remained exactly the same.

Section 161 deals with tied sales and reads as follows:

~
1y

161. Every one commits an offence who refuses to. seill
or supply to any other person coplies of a publication
for the reason only that such other -person refuses to
purchase jor acguire from him copies of any other
publication {that such other is apprehensive may be
cpscene or crime comic (S.C. 1959, c.41, s.12).

_SECTION 163 - In 1903, section 179a was inserted

immediately after section 179. Section 179a resembles

section 162 of the most recent edition of the Criminal Code

whibh deais with immoral theatrical performances. In 1903,
section 17%9a read:

1797 Every person jbho, being the lessee, agent or
person in charge or/ manager of a theatre, presents or

gives or allows to be presented or given therein any

immeral, indecent or obscene play, opera, concert,
acrobatic, variety, or vaudeville performance, or other
entertainment or representation, is guilty of an
indictable ocffence and liable, if convicted wupon
indictment, to one vear‘s rmﬁfTéonméht with cor without
hard labour, or to a fine of five hundred dollars, or
to both, and, on summary conviction, to six months’
imprisonment, or to a fine of fifty dollars, or to
both.
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2. \Every person whe takes part or appears as an
actor, performer, or assistant In any capacity, in any
such immoral, indecent or obscene play, opera, concert,
performance, or other entertainment or representation,
its oguilty of an offence. and llable, on s ary
conviction, to three months’ imprisonment, or to fine
not exceeding twenty dollars, or to both. :

3. Every person who sco takgs part or appears in any
indecent costume ls guilty of an offence and liable, on
summary conviction, to six mornths’ imprisonment, or to
a fine of fifty dollars, or to both.

4. In this sectition the word “theatre’ lacludes any
place open to the public, gratuitocusly or otherwice,
where dramatic, musical, acrobatlc or other
entertainments or representations are presented or
given. (S.C. 1903, ¢.13, s.179).

In 1906, section 179a became section 208. The wording
of the new éection remains the same. The punishments meted
for the offences remain the same as well. In 1954, the
section number changes once again.' At this point, persons
taking part in immoral tﬁgatrical performances are defined
under section 152 of the Criminal Code. By 1986, the
wording of this section does not provide for the specific

punishment of persons taking part in Iimmoral theatrical

'performances. Rather this sectlion simply states that anyone

who takes part in an immoral theatrical performance s

guilty of an offence. Today section 163 states:

—

163.(1) Every one commits an offence who, being the
lessee, manager, agent or person in charge  of a
theatre; presents or gives or allows to be presented or
given therein an . immoral, indecent or obscene
performance, entertainment or representations

(2) Every one commlts an offence who takes part or
appears as an actor, performer, or assistant in any
capacity, in an immoral, indecent or obscene
performance, entertainment in a theatre (C.C.
198671987, 3. 163, p.142).
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SECTION 164 - In 1892, the Criminal Code legisiated

against the usage of the pbstal system for. the transmission

or delivery of obscene material:

180. Every cne is gullty of an indictable offence and
\ liable to two vyvears’ Imprisonment who posts for -
/,) transmission or delivery by or through the post, -

¢(a) any cbscene or lmmoral book, pamphlet, newspaper,
picture, print, engraving, 1ithograph,— photograph or
any publication, matter or thing of an indecent,
immoral, or scurrilous character; or ‘

(b) any letter upon the outside or envelope of which,
or any post card or post band or wrapper upon which
there are words, devices, matters or things of the
character aforesaid; or L

. ¢c) any letter or circular concerning schemes devised
or intended to deceive and defraud the public or for
the purpose of‘ ocbtaining money munder false pretenses.
(S.C. 1892, ¢.29, s.180).

In 1906, the section number was changed from section 180 to
section 209. It is not clear exactly when section 180 was

altered to lts present form. The change in the wording of

~

the legislation would have most likely occurred socmetime
between 1927 and 1954. Today this section is called s.164

and reads as follows:

164. Every one commits an offence who makes use of the
mails for the purpose of transmitting or of delivering
anything that is cbhscene, indecent, immoral or
scurrilous, but this gsection does not apply to a person
who makes use of the malls for the purpose of
transmitting or delivering anything mentloned in
subsection 162 (4) (C.C. 1986/1987, s.164, p.148).

Essentially the only change that has been made to this
"gectlion concerns the reference to subsection 162 (43.

Section 162 deals with the restrictions on publication of

v,
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reports of Jjudicial proceedings ‘making it an offence for an

editar. master printer, proprietor or publ isher wh6 prints
or publﬁﬁhes "in relation to any Jjudicial proceedings any
indecent matter... that if published (is) likely to inJ;re
public morals" (The Pocket Crimjnal Coge, 1985: 82).
Subsection 4 of section 162 provides for the excepticns
concerning the regtrictions on publication of Jjudicial
proceedingsf Subséction 4 states that the restrictlons do
not apply to persons- who print or publish any material used
in confection Qith any Jjudicial proceeﬁingsuor communicates

it to persons connected with the proceedings:

2

(e¢3(i) in a volume or part of 'a bona fide series of law

reports that does not form any part of any other
e publication and consists solely of reports or

proceedings in courts of law, or ="

(ii) in a publlication of a technical character that is
, bona fide intended for circulation among members of the

legal or medical profession (S.C. 1953-1954, ¢.51,
s.151). !

SECTION 165 - Section 165 of the most recent Criminal
Code has not been altered since 19532. Because there was no
reference in the Statutes of Canada to thisg sectlon before
1963, it is difficult to determine when this section was

introduced and what changes in punishment have occurred. In

»

1953-1954, section 165 was known as section 154 and read:
/

154. Every one who commits an offence under 3Section
180, 151, 152 or 153 i=s gullty of an indictable cffence
and is liable to lmprisonment for two years, or

(b> an offence punishable on summary convictlon ¢s.cl
1953-1954, c.51, s.154). '
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Today thisésectlon reads the same, the bnly changes that
haJé occurred are in references made tc speclfic secthns of
the Crliminal Code. Therefore, every one who commits ‘an
offence under section 159, 131, 162, 163 and 164'could be
subject to the sanctions layed out In sectlon 165 of the
present Q:LmlniL_JQQgg. These sanctions have not been

altered since 1953 and remain exactly the same today as

coutlined in the 1953-1954 section 154.

SECTION 177 - In 1892, section 126 stated that:

126, Every one s gullty of an indictable offence and
is lliable to one vear‘s imprisonment who wil"fully and
knowlngly publishes -any false news or tale whereby
injury or mischief is, or is likely to be occasioned (o
any public interest (S.C. 1892, s.126).

In 1906, the wording of this section remained the same as in

1892, however the section number changed from s.126 to

s5.136. In 1953, the wording of this secticon was slightly

altered, as well as the section number. Moreover, the
punishment was increased to two Qears. Teday, the spreading
of false news 1s dealt with' under section 177 of the
Criminal  Code. Yet, the wording of this. section has

remained the same'sinﬁe 1953-1954 and it reads:

177. Every one who wilfully publishes a statement,
tale or news that he knows is false and that causes or--
is llkely to cause injury or mischlief to .a public
interest Is guilty of an Iindictable offence and is
llable to lmpriscnment for twé years (S.C. 1953-1954,
c.51l, s.1660. '
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B. Defamatory Libel

SECTION 262 - In 1892, the definition of a defamatory

" libel could be found under section 285 of the Criminal Code:

285¢1> A defamatory llbel is matter published, without
legal Jjustification or excuse, likely to linjure the
reputation of any person by exposing him to haired,
contempt . or ridicule, or designed to insult the person

. to-whom it is published.

{2) Such matter may be expressed either In words
legibly marked upon any substance whatever, or by any
object signifvying such matter otherwise than by words,
and may be expressed either directly or by insinuation
or ireny (S.C. 1892, ¢.29, s.285).

By 1906, the secti&n number _haci changed to section 317.
Finally, by 1953-1954, there is a change in ihe phrasing of
this‘éection‘and in the section number. Despite gﬁe fac?
that the bhrasing of this section has been altered, it seems
that the content of the section has essentially remained the

same up to 1987. Today this section is called 262 and reads

-

as feollows:

262¢1) A defamatory libel is matter published, without
lawful Jjustificatien or excuse, that is likely to
injure the reputation of any person by exposing him to
hatred, contempt or ridicule, or that s designed to
insult the person of or concerning whom It is
publ ished.

(23 A defamatory libel may be expressed directly or by
insinuation or irony

(a) in words legibly marked upon any substance, or

(b) by any cbject signifying a defamatory I1llbel
otherwise than by words. (S.C. 1953-19%54, ¢.51, 5.248>=

SECTION 263 - In 1892, section 2868 dealt with the
definitidn of publishing a defamatory libel. In 1906, the -

gsection numbers were changed from sS.286 in 1892 to s.318.
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Essentially, however, the content of thls sectlon has
remained the same up to the present. Although the layout of
the section has changed, thiswappéars to have been done only
for purposes of clarlty. The essential” elgments cf the
section are still there. Today section 263 reads:
263. A person publishes a libel when he
¢a) exhibits it in public, ™
(b> causes it to be read or seen, or
(c) shows or delivers it, or causes it to be read or
: seen by the person whom 1t defames or by any other
person. (S.C. 1953-19%54, c.51, s5.249>.
SECTION 264 - This section deals with the punishment of

a defamatery libel that is known to be false. In 1892, this

’

- .

law could be found under section 301 and in 1906, the
sect ion~aumber was:altered to s.333f The wording of this
section remained the same however. In 1953-1954, this
section was amended to provide for an increase in the
severity of sanctions. In 1892, the law read:
301. Every cne is gullty of an indictable cffence and
llable to two vears’” imprisonment or to a fine not
exceedlng four hundred dollars, or both, who publishes

any defamatory libel knowing the same to be false (S.C.
1892, ¢.29, s.301>.

R -

whereas in 1987 the law provides for:

264. Every one who publlishes a defamatory 1ibel that he

knows ls false s gulity of an indictable offence and

ls liable to Iimpriscnment for five years (S.C.
. 1953-1954, c¢.51, s.250).
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SECTION 265 - This sectlion proviaes for the punlshment

of a defamatory -libel. fn 1892,‘sectlon ébe gset out the

law. In 1906, the section numbers had changed to section

" 3324. The most notice&hle change in this legislation |is,

once again, found in the lincrease in the severlty of the

penalty. In 1892, the law stéted:

-

302. Every one ls guilty of an indictable offence and
llable to one year’s !mprisonment, or to :a flne not
exceeding two hundred dollars, or to both who publishes
any defamatdry libel (S.C. 1892, c.29, s.302).

—

-

However, in 1987, the law states:

265. Every one who publishes a defamatory llibel |lis
gullty of an indictable offence and Iis liable "to
imprisonment for two years (C.C. 1986-1987, s.265,
p.289). '

e e et

SECTION 266 - This section de&ls with thg punishment
for eftortion by defamatory libel. During 1892, this law
could be found under section 300. In 1953-1954, the sectlion
number is altered to section 266. However, the most
important change occurs in the penalties that are proposed
by the different sections. In 1892, the penalty 1Is
llability %o two vears Iimpriscnment or io a fine not
exceeding six-hundred dollars or both. On the other hand,
in 1987, the penaliy unﬁer the similar section (s5.266) makes

the offender liable to lmprisonmerit for five years.

-

»
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SECTION- 267 - This section is gpncerned with the sale of

periodiqals that contain defamatory libels. Again, the
content of this seétion remains fairly consistent from 1892
to 1987. Rather, the change in layout of the more modern
section, seems to have been done not really to alter the
content of the section but to make the 1987 section 267
easier to read. In 1892, this section was called section
297 (see Appendix Two for the complete text>. Today section

267 reads:

-

PROPRIETOR OF NEWSPAPER PRESUMED RESPONSIBLE - General
authority to manager when negligence - Selling
newspapers. ‘

267.¢1) The proprietor cof a newspaper shall be deemed
to pub]ish' defamatory matter that 1is inserted and
published therein, unless he proves that the defamatory
matter was inserted in the newspaper without his
knowledge and without negligence on his part.

{2} Where the proprietor of a newspaper gives to a
perseon general authority to manage or conduct the
newspaper as editor or otherwise, the insertion by that
person of defamatory matter in .the newspaper shall, for
the purposes of subsection (1), be deemed not to bé
negligence on the part of the proprietor unless it is
proved that

(a> he intended the general authority to include
authority to insert defamatory matter in the newspaper.
or

- (b he continued to confer general authority after
he knew that it had been exercised by the/rnsertxon of
defamatory matter in the newspaper. \

(3> No person shall be deemed to publish\a defamatory
libel by reason only that he sells a number or part of
a newspaper that contains a defamatory libel, unless he
knows that the number or part contains defamatory
matter or that defamatory matter is habitually
contained in the newspaper. 1953-54, c.51, s.253
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SECTION 268 ~ This _gection concerns itself with the

—

sale of bocoks containing defamatory matter. Few chaﬁﬁes

- -

-

have occurred to the original section 298 in 1892. The
content of this section has remained essentially similar.
The most obvicue change has been in the layout of the

section. Furthermeore, the-words ‘whether forming a part 6f

aﬁy periodical or not” which appear<fﬁjghe 1892 version of
. ‘ o

S.298, are replaced by the words “other than a neuspaagé’ in
the 1953-1954 version. Perhaps this change is due to the

fact that in 1953-1954, the definition of a newspaper was

—
-

outlined separately in section 261. Today, In 1987, section

268 states:

SELLING BOOK CONTAINING DEFAMATORY LIBEL - Sale by
servant.

268. (1) No person shall be deemed to publish a
defamatory libel by reascn only that he sells a book,
magazine, pamphlet or other thing, other than a
newspaper that containg defamatory matter if, at the
time of the sale, he does not know that it containsgs the
defamatory matter.

(2) Where a gervant, in the course of his employment,
sells a boock, magazine, pamphlet or other thing, cther
- than a newspaper, the employer shall be deemed not to
publish any defamatory matter contained therein unless
it Is proved that the employer author1zed the sale
knowing that

(a) defamatory matter was contained therein, or

(b)) defamatory "matter was habitually contained
therein, in the case of a periliodical. 1953-54, ¢.51,
s.254. (C.C. 1986, p.299).

Bl
e

SECTICON 273 - Thile sectlion discusses the defence_ of
public benefit. Again, aside frcom changes made to the

gsection numbers, the wording of this section has remained
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fairly consistent fr0@)1892 to 1987. Apy changes made to
the text of the section appear to have been made for

purposes of clarity. Sectlon 273 states:

—— ——

273. No person shall be deemed to publish a defamatory
libel by reason only that he publishes defamatory
matter that, on reasocnable grounds, he belleves |is
true, and that Is relevant to any subject of public
interest, the public discussion of which is for the
public benefit ¢C.C. 1986-1987, s.273, p.300>.

SECTION 274 - This section administers the fair comment
on pdblic figures and on works of art. As most of the
sections under the heading ‘Defamatory Libel’, this section

has not undergone any maljor revisions since its inception In

»

- 1892. Aslde from a few changes in the section numbers, the
werding and content of this section have been consistent.

In 1987, section 274 provides that:

274. No person shall be deemed tc publish a defamatory
-1ibel by reason only that he publishes fair comments

(a) upon the public conduct of a person who takes part

in public affairs, or (b) upon a published book "or

cther literary productlon, or on any composition or

work of art or performance publicly exhlbited, or, on

any subject, if the comments are confined to critism
’ﬁthereof (C.C. 1986-1987, p.300>.

SECTION 275 - This section provides for the defence of
truth for persons being tried for ‘defamatory libel. The
wordjng of the section has remained almost the same from

1892 to 1987. Today, section 275 states:
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275. No perscon shall be deemed to publish a defamatory
libel where he proves that the publlication cf the .
defamatory matter in the manner in which g; was
_ published was for the public benefit at the time when
it was published and that the matter itself was true
(C.C. 1986-1987, s5.275, p.300>. )

SECTION 276 - This section deals with the publication
of defamator} libel upon invitation or necessity. The
wording of the original section in 1892 (s.287> has been
altéred somewhat. - However, the essentiai content of thg
section remains the same. No changes occ@rred to the
section, except_for changés 1h the séction numbers and in
the overall laveout of the? section. Today, ’%ection 276

states:

4

PUBLICATION INVITED OR NECESSARY. .

- 276. Nc person . shall be deemed to publish a
cdefamatory libel by reason only that he publishes
defamatory matter

¢a) on the invitation or challenge of the person In
respect of whom it is pubiished, or .

(b> that it is necessary to publish in order to refute
defamatory -matter published in respect of him by
another person,

&

if he believes that the defamatory matter is true and

it is relevant to the invitation, challenge or

necessary refutation, as the case may be, and does not

in any respect exceed what is reascnably sufficient in

the circumstances. 1953-54, ¢.51, s.262. (C.C. 1986, pp
3006-201>. ‘ .

SECTION 277 4- This section deals with answers to

ingquiries. No major changes have been made to this section

since its inception in 1892. Once again, any changes made

to the wording of this section have been done, it would
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~ appear, tclimprove the clarity of the section., Section,Z??

of the most recent Criminal Code provides for:

277. HNo person shall be deemed‘%o publish:a defamatory
libel by reason only that he publishes, In answer to
inquiries made .to him, defamatory matter relating to a
- subject-matter in respect of which the person by whom,
or on whose behalf the inguiries are made has an
interest in knowing the truth or who, on reascnable

- grounds, the person who publishes the defamatory matter

believes has such an interest, if
(a) the matter s published, in good faxth,.gor the
purpose of giving -information in answer to the
ingquiries,-
(b> the persan whec publishes the defamatory matter
believes that it is true,
(c) the defamatory matter is relevant to the

T inquiries, and

(d) the defamatory matter does not in any respect
exceed what is reasonably sufficient in the
circumstances. 1953-54, c.51, 5.263. (C.C. 1986,
p.3013. ¢ -

-

SECTIONS 278 and 279 - These sections deal with giving
information to integ;sted persons and the publication of

material in good falth for redress or wrong respectively.

bLike most of the sections under the heading ‘Defamatory

Libel”“, no major modificationé have been made to the
Criminal Code. Therefore, thqu sections have maintained
the same essential elements from 1892 to 1987. In 1987,

section 278 provides for-

-

278. No person shall be deemed to publish a defamatory
libel by reason only that he publishes to ancther
person defamatory matter for the purpose of giving
information to-that person with respect to a subjgcxf
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matter in which the person to .whom the [nformation Iis
given has, or is believed on reasonable grounds by the
person who gives it to have, an interest in knowing the
truth with respect to that subject-matter 1f

(aj the conduct of the person who gives "the
information is reasonable in the circumstances, .

(b> the defamatory matter is reltevant to the

subject-matter,- and
(¢) the defamatory matter is true, or if it .is not
true, is made without ill-will toward the person who Is

defamed and is made in the belief, on reascnable
. grounds, that it s true. 1953-54, c.51, s.264. (C.C.

1986, p.301>. ° -

-

Simi]arlyf despite some minor changes in the section
number and in cerfaLn expressions, section 279 of the
oresent Criminal Code has not been greatly modified since

1892. Today, section 279 reads as follows:

o«

libel . by reason only that he publishes defamatory

. matter in good faith for the purpose of seeking remedy
or redress, for a private or public wrong or grievance
from a person who has, or who on reasonable grounds he
believes has the right or is under an obligation to
remedy or redqpss the wropg-or grievance, if

(a) he believes that the defamatory matter is true,

(bY the defamatory matter is relevant to the remedy
or redress that is scught, and

(c) the defamatory matter does not in any respect
exceed what is reasonably sufficient in the
circumstances. 1953-54, c.51, s.265. C.C. 1986,
p.301>. .

. SECTIONS 280 and 281 - Concerning sections 280 and 281,
which provides for proving publication by order of

”»
legislature and verdicts in cases of defamatory Ilibel

—

respectively, no reference was made in the Statuteg of

anggﬁ' to previous legislation. One ‘can only assume

’

therefore that these particufar sections were implemented

I _ 279. No perscn shall be-deemed to publish a defamatory
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scmetime after the 1953-1954 consolidation of the Q:lmlngl

o

Code. Thus, any analysis of the changes made to these

sections is impossible. For the complete text of sections
280 and 281 refer to Appendix Three and Appendix Four

respectively.
— . k

Q;.Hﬁ&gﬂEcggaganﬂa

In 1969, the Criminal Code was'amend;d by adding after
section 267 the heading and the sections dealing with hate
prqpaganda. The then section 267a, 267b and‘ 267c were
eventually renamed in 1970 where only minor change§ related
to the renaming of the section were made. Hence, sectlons

281.1, 281.2 and 281.3 were added immediately after section

281 of the Criminal Code.

SECTION 281.1 - This section deals with the advocation

4

of genccide. The concepts of ‘genocide’ and “identifiable .
\ .

\ . ™
group’ are defined in) thls section. Recently, tre

| v

" definition of '‘identiflable group’ has come under

considerable attack by concerned tobbylists and individuals
asllt fails to include groups distinguished by gender within
the realm of the legal definition C(see Report of the
Committee on Pornearaphv and Prostitutjon (Summary>, 198S:

26-27 and Lawlor, 1984:12). Moreover, this section also
provides for a maximum flve years Iimprisonment £for anycne
who advocates or prqmotes gencclde, For the complete . text

concerning this sectlon refer to Appendix Filve.
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SECTION 28%.2 - This section provldes,for_the willful

”

promotion of hatred ?aJ in a "public place where such
incltement may lead to a breach of the ﬁeace and b> In ééy
conversation that is not private. The sanctlions for such
behavior are, In both ca%es, punlishable as an indictable
offence with tliability to two years imprisonment or as an’
offence punishable on summary conviction. Secf{on 281.2
also sets out the varidﬁ? legal défencgs available to.oné
charged with the public incitement of hatred against an

identifiable group.or individual. The coﬁplete text of this

section is available in Appendix Six. - --

SECTION 281.3 - Thls section provides for the issue of
a warrant of séizure of material deemed to be hate

propaganda and the summons of those lndividuals involved as

the owner or author 6f such hate propaganda. Furthermcre,
grounﬁs for appeal are set ocut in thils section, as well as
various definitions. For the complete text .refer to

Appendix Seven.

-

This chapter has attempted to outiline the varlous
amencdments that have been made to the legislation retated to
pornography since the creation of the Criminal Code in 1892,

QOverall, few changés have been made to the sectlons of the
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Criminal Code “?hbéstlgated in this chapter. In the

instances where amendments to the law have occurred, such

/jmﬁﬁégg;;s were usually minor. Words were usually added to

certain subsections to account for a change in techno{ogy.
The inclusion of words such as ’typewritten’; ‘plate for the
reproduction of any such picﬁure or photeograph” Qr
“phonograph record’ demonstrate an attéypt by the
legislators to keep abreast with the various technological
innovaticns of the time. ﬁoreover, there appeared also to
be an increase ih awareneés on the part of the legisltators
that such material deemed cbscene may be communicated to the
populace through éeveral'forms of media (e.g. ﬁhe inclusloh

of the word “ phonograph record” 3.

Another interesting and important amendment to the law

occurs in 1968-1969 in the then section 150(c) (section
.

159Cc) today>. Eésentially, the words ‘preventing
conception’ thereby designating any form of contraception,
are removed from the Criminal  Code. Clearfy, such an
améndment to the legislation is a reflection of & more
general change in ‘ﬁorality. The groﬁing number of
proponents of family planning'crlticized the old.law and

demanded legislation that was in tune wiéﬁ more modern views

concerning child bearing.
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The flnal set of lmportant amendments made to the.

"leglslation reviewed in this chapter, lncludes a general

increase in the severlty of punishments for certain

. Infractions. Sectlon 177 concerned with the gpreading of

false news, saw a twofold increase in punishment for such an
offence. Likewise, sections 264 and 265 were amended to
pro!ﬁ?e more lengthy terms of impr lsonment for those who

publish a defamatory libel known to be false or otherwlse.

Nonetheless, on the Vhole, few substantial and maljor
changes were made to the leglislation concerned with offences
tending %to corrupt morals, defamatory libel and hate

propaganda.
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QF _PORNOGRAPHY IN CANADA T

The purpose of this chapt_er' is twofold. Flrstly_.\an
analysis is undertaken tc determine the applicability of a
conflict perspéctlve'to the pornography debate in Canada at
the present time. Secondly, this !iteratu:‘e' review 1is
instrumental in the development and\ the for‘mulation of
general working hypotheses and assumptions necessary for

systematically structuring the inguiry.

Specifically, this chapter begins with a qiscussion of
conflict theory. This overview focuses primarily on the
works of two theorists namely Austin Turk and Gedrge B.
Vold. The second part of this chapter examines a selected
number of_studlies which apply a conflict theory perspective
in the socioicgy of law. Thirdly, a Teview of the major
positions of the interest groups involved in the pornography
debate is done. Essentially the various perceptions of
pernography and the policy demands are succinctly described.
The fourth section_ of this chapter focuses sbeciflcally on
the cultural anc.i. poIl.tical position of women in Canadian
society. This section argues that women in Canada are still

viewed and treated as gsecond-¢clags members of our sSociety.
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¥ .
The positicon of women in a capitallst patriarchal soclety 1is
essentially one of submission whereby men maintaln most of

the.power and authority. Men, traditiconally. hold the top

political, soclio-cultural and economlc positions within the.

hlerarspy that controls and cdominates women (see Escomel.
1985: Carrlir: 1983; Valverde, 1985: Griffin, 1982: Flnn.

1985, 1986a, 1986b and others). The existence of this
hierarchy <(and the subsequent differential dlstrfbutlop of
power and’ authority> which structures 'the relationships

between men and women is argued from a cconflict theory

perspective and is hence conceptualized as gender conflict.

Finally this chapter concludes by stating the various

-

working assumptions and hypotheses that are formulated for

the purpcses of this research project. -
Confiict Theorv According to Turk and Volid

Essentially, confllict theory suggests that indivldua]s
and groups who hold the power in a society will enact laws
which will serve thelr interests and needs, irrespective of
whether otg;} segments of soclety concur (Brzozowskl, 1986:
ti>. Therefore,- from a confllct theory perspective,
legiglation and changes in legislation are prompted not to

establish a social consensus, bu; rather to serve the

interests of those who control the mechanisms necessary to
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secure change. A confllict model of soéiety may therefore be

p—

conceptual lzed based on the fcllowlng propositlons:

1- scciety ls ever changing or ject .to change,
2~ at every polnt in soclety there \Is dissent and

confllict, )

3- every element of soclety contributes to change,
and

4- society IS based on the repression of some of itis

members by others (Quinney. 1970: 147).

L
*

It |s this continuous process 6f change (wherebyllndfvlduals
or groups cbntend to secure thelr interests? that cgéates
conflict wlthln- soclety. 'However, It 1is Iimportant t;
recognize that not only those pﬁfsons who hold some sort of
powef wlthin socletal 1nstitut16ns may effectlvely use the
law to represent their interests. One criliticism of conflict
theory ls that it does not acgnowledge the possiblliity that
law reform, resulting from a struggle between the classes
and/or th; gender groups, may, ln some cases, reflect the
interests of those with relatively Tittle power angd not

simply be |mposed from above (Gavigan, 1986: 105 and

Hopkins, 1975: 618).

\The conflict perspective eméloyed for the purpocses of
this research will not be based on socio-economic class
conflict but rather on gender conflict. This ‘gender-based
confllct theory assumes essentially that men and women
experlence djifferent economic statuses and dlffering

socializatlon processes and thus their interests and
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expectatloné are disslij}ti too. Hence, 1t ls'proposed thaF

men and women will have qlfferenf deménds regarding the '

~

lssues surrounding pornography legislation. ~Thus., central
to this whole examination 1Is the contrasting of the

“interests of men on the one hand, and the lnterests of women

on the cther.

In 1958, Dahrendorf attacked consensus theory for bging
unrealistie and somewhat utcoplan (Dahrendorf, 1958).
Bahrendorf supported hls argument by noting that fundamental
changes which occur in societies can only be expi;{;;év;;w
assuming that certain indivicduals or groups in the society
do not necessarily concur with the apparent socletal
consensus. Hence, these indlviduals are ultimately able to
modify or feplace the existing soclal order. Dahrendorf

concludes:

(F>rcm the point of view of this model (conﬁ]lct
perspectlive), socleties and scocial organizations are
held together not by consensus but by constraint, not
by unlversal_ agreement but by coercion of some by
others (Dahrendorf, 1958: 127).

\

Slq/é the late 1960’s‘the emphasis in c¢riminology has
moved ﬁgﬁl a structural-functlionalist approach to a conflict
theory perspective (Rich, 1979: 178)>. Essentiatlly,
consensus theorists view society as a - "functionally
intergrated system held together in equilibrium* whe;spyi_ B

every element of society helps to maintain the system based
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on a general consensus of values (Quinney. 1970: 147>. This
- - /

~

shift In perspectives Is, in part, related té the radical
ideologies Iintroduced by largely Europegﬁ' marxian and
critical theorists and the increasing acknowledgement that
tradltiéhél dpnsensus‘theory has syézematically falled to
provide adequate answers to_ problems within the crimlnal‘
Justice system (Rich, 19;9: 178>. Austin Turk crlflclzes

the consensus notion of law for the purpose of socio-legal

research fbr the following reasons:

H

1~ "consensus th;ory introduces a cultural bias into
research by denying the disruptive and expleoitive
aspects of the law', ’

——

2- “consensugs theory tends toc eguate legal with
consensual methods of conflict management, which are
__presumed to be more effective than coercive means,”
and

3- “congensus theory appears to encourage research in
which natural law and/cr functional-systems
agssumptions are taken for granted' (Turk, 1976;

279). -
Turk argues for a "more neutral and emplirically grounded
conception of law" and he suggests that perhaps legislation
is a tool of power which can create and exacerbate conflicts
rather than aiding in resolving or mollifying them (1976:
176-179). Turk views legisliation as a result of efforts
made by various parties in corder to affect the processes by
which Jegal standards are produced (1969: 32>. Legislation

ig therefore a product -of social confilcts. for even those

who have the power to advance their own interests through
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the law, consideration must be gliven to the interests of
competing groups who secure similar political and economic
resources. By thié.Turk suggests that legality depends upon
thé‘ abllity of some social groupings to seize the
"mechanismé for creating, maintaining. ;hanglng and
destroying laws® Ti969: 32). Thus, for“thﬁse groups who

have contrel of :SF legal process, legislation will

~represent usually, what Turk calls, regulative compromises.

While for those groups that have somehow been denied control
of the legal process, legislation will represeﬁt edicts

under which these less powerful groups will. be dominated

(Turk, 196%9: 32).

In his book entitled Criminality apd Legal QOrder, Turk

states that the«coﬁflict perspective on ]aﬁ appears to be
the meost relevant for ggiminologiéal rééearch. Conflict
theory, as already mentionedr focuses upon the patterns of
conflict between essentially different groups namely what
Turk calis the authorities (those who ﬁake a difference) and

the subjects (those who are affected by the laws but affect

the laws relatively little) (Turk, 1969: 32-33).

For Turk, the law fepresents an instrument of social
and political power whereby individuals wlll use the law as
a mechanism for securing their authority and interests.
Power is deflﬁéd by Turk as the "control of resources in an

attempt to maximize the chance of acceptable solutions to

—
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potentlal'or.acthal conflict" (Rich, 1979: 55). Legislation
is therefore considered to be a means of power or resource
control whereby some people are better able to promote thelr
own Interests agalnst others. Thus, because people may
seek, glther qonsclousl}- or unconsclously, the resour%;g

necessary to secure thelr |nterests, they essentlally/are

seeking the mechanisms necessary to secure and exercise

power (Turk, 1976: 280). Turk proposes' five types of
resource éontrol or powers which are all part of the
cultural and soclal structural reallty of law. The £first

type o§ power that Turk discusses is pollce‘ power which
means having the law on your side in various conflict&al
sltuationé if an adversary refuses to conform to the law.
The police are pé;mltted to use coercion or power to compel
conﬁormify to the law. Thelsecond typé of power, according,
to ;ﬁrg. is economic power which may enhance or diminish a
person’s life chances or opportunities. This ls to say that
the ;Lss econcmic power one has, the less resource control
the perscon will have in order to secure his/her interests.
The third type of power is polltical po@er or ?he control of
decision making processes. The law is created by those who
have political clout and therefore pfovldes the format for
creating, lnterpreting and implementing norms. Essentially,
the laWw defines what ls considered to be right and what is
considered to be wrong. The fourth type of power |Is

ldecloglical power. Turk states that the law has an
"\

-
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sauthoritative force upon people‘s intellectual frame of

reference’ such that the law may promote acherence to the

pollitical order And' *gives prestige and approval to

traditional conéeptual frameworks while denyling legitimacy
to other conceptions through lggal rejection or refusal of
‘iegal recognition® '<1n Rich, 1979: 55). The law Is
therefore designed to promote adherence of the populatioﬂ\tp
the prevailing political ldeology. The final type of péwer
is diversionary po&er which is achieved through the control
of the mass media, entertalinment and perhaps even educatlon.
Turk suééests that those in charge of the mass media ére
well aware that the more sensaticnal aspects of the law and
its enforcement c¢an, in the name of “human interest” and
“information’ be presented’ toc capture . the public's
attention. Thus, the public’s pre-occupation with the law
may not only divert attention away from the more serious
coﬁcerns. but will also reinforceﬁthe concept of the law as

"an overwhelming scarcely challengeabie reality and

criterion of reality" (Turk, 1976: 282)>.

Turk‘s theory of power assumes necessarily’that the law

is not value-neutral but rather ls a reflection of the
interests of specl;lc persons or groups who can moblilze the
resources necegsary to secure their interests. Hence,
authc;ity structures are all essentially similar in that

such structures are "maintained primarlly by conditioning

i
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¢the dominant and subordinates to interact as authorities
and subjects), partly Dby consensus and ultimately by
coercion® (Iyrk.‘ 1969: 49, Basica&ly. there exists a
gemewhat coercive relationship between the authorities and |
the subjects within societles. Legislation is thus both a
source and a means of conflict accdrding to Turk. Turk
exemplifies how legléiation can be a catalyst in social
confiict in twelve propositions in his article entitled “Law
as a Weapon in Social Conflict’. These twelve propositions

can be summarized as follows:

) ’ ° N
1~ " The avalilability of legal resources isS, in itself, an

incentive for social conflict. When legal resources are
not avallable fo some groups they will be forced to rely
upon non-legal power to promote thelr interests,. Turk
exemplifies this point by. stating that the American
southern whites used extralegal and illegal metﬁqu in
"an effort to keep Negroes from using legal resources
that were granted to them for their emancipation.

2- Groups with the most legal and non-legal power may be
"ak¥e to exclude other more subordinate groups from the
legal arena and therefoSre deny weaker groups the
opportunitlies necessary to advance thelr claims and
defend their interests legally.

3- Legal power provides the opportunity and the means
necessary to accomplish a ‘“denial of- reallty of
conflicts by making it... difficult for (these .
conflicts) to be articulated* and thus managed.

4- When the power differences between two groups are less=
drastic, legal resources are more -likely to be used.
Turk states that legislatlion is relatively less
dangerocus or costly than non-legal power struggles.

5- Furthermore, the avallabllity of legal resources will
decrease the pressure upon  antagonistic groups to
resolve conflicts through the non-legal means that they
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can mobillze. Informal settlements are less llkely to

occur when groups or parties “have the option or hope of
Cacquiring? legal resources®.

The use of social categories in legislatlion- may
stimulate old conflicts and create new ones. The
recognition o©of such possibilities has been used ‘for
resisting the use of the law as a mechanism for sccial

‘change.

Legal procedures, especially the admissiblility and
inadmissibility of evidence, have been used often to
exclude or distort information and can therefore prevent
or interfere with conflict resolutions.

Legislation is primarily oriented "to regulating the
symptoms of conflicts® without concerning itself with
the less easgsily contreolled problems of dealing with the

~origin of the conflict. The legalizatlon of conflicts

only confuses the real issues.

In cases where communication between antagonistic
parties or groups is esgential in order to become aware
of common interests, “communication may be precluded by
the risk of disclosing injurious facts or by
...weakening the case at hand".

Légal settlemenESamay only be "illusory resolutions of
conflicts". ‘Moreover, digsatisfied “groups  may seek
redress through non-legal means and may be less likely

to use the law in the resoluticon cof conflicts.

The law may provide authorities wlth "the cloak of

claimed impartiality". It ‘has been noted by Turk that
lega] officials develop a partiality on behalf of their
own specific interests. " FPurthermore, even when

authorities make a consciousgs effort to be unbiased, "the

intent of .legislation can never be identical to the '
effect ‘'of the Jaw" as it is experienced by those -

affected by the law.
Changes in legislation that facilltate non-legal sccial,

‘cultural and political :changes will inevitably

exacerbate conflicts. As new legislation supersedes old
ideals and interests, those who identify wlth thege
older interests may feel threatened. At least in the
short-term, Turk proposes that the law contributes to
the creation of conflicts (Turk, 1976: 285-287).

ol
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It s thlsﬁconqeptlon of law as power (l.e. a resource whose
control and mobllization may create and, even worsen
conflicts rather than rescolving them) that is the basic
contribution made by Turk to the study of the soclology of

. 1l aw..

In Theoretical Criminology, George Vold (1979: 3015
presgpts a theory of 'éroup conflict to supplement ‘rather
than replace crimé_causatlon theories. Vold suggesfs that
persons tend to crganize themselves into groups such that
they may collectively further their own interests. Implicit
to this view is the fssumption that people are gregarious
beings whose lives are both a part of and a product of their
group organizations (Simmel, 1962 gquoted in Vold, 1979:

283).

Void makes a distinction between the concept of
‘collective behavior” and the idea of -individuals behaving
simultanecusiy. It becomes simple to envision, therefore,

the 5on§bant struggle of interest gfoups in maintaining and

////Qyﬁéefendlng thelir statuses amongst all other groups.

Groups are formed to serve the needs of the members
that compose them. otherwise they will disintegrate. New
groups are formed as new lnterests arise within a soélety.
Moreoéer. this cooperative organization 1s maintained

because the interests and needs of the group can best be
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accompllshed collectively. The goal of any group struggle
is to improve its relative statps. By improving lts status,
the group may be better able to secure its interests.
Conflicts between groups become therefore . one. of the
*principal' and essential social processes upon which the
continuing ongoing of society depends" <(Vaold, 1979: 284).
Furthermore, conflicts between different’ groups tend to
intenslify and maintain the loyalty of group @gmbers (Simmel.
1974 in.Vold, 1979: 285). Interest groups ére a necessary
link in the process of communication they tie those who rule

and those who are ruled (Pross. 1975: 1).

The obvious outcome of inter-group conflict s a
victory of one group and the defeat of another. However,

".Vold recognizes that another cutcome of Inter-group conflict

may be "compromise and withdrawal to terminate the confllict:

with no final! settlement of the issues involved" (Vold,
1979: 286>. -~ Vold notes further that generally there Is
rarely any compromise for those in a pos{ticn of relatlﬁe
weakness. The weak are usually overwhelmed énd subjugated
to the more powerful (Vold.l1979: 286). Theée more powerful
groups are able to somehow force subordinate groups to
compromige or to glve up their demands altogether, at least
in the short term. As Roby notes "groués which are unable
to shape the enacted law according to thelr interests may be

able to affect the enﬁprcement of the law or to amend

]
v



45

the law at a later date" nonetheless (1969: 84>. Vold
atates further that interest groups mﬁy seek the assistance
of the organized state to help them defend their rights and
protect their interests. Therefore, on the one hand,
feminls} groups ¢and other groups that support their views?
may ’a;gue that pornography ls esgentlally ﬁlaogynous and
must ;e controiled. On the other hand, civil libertarians
(and other grouﬁs that suppeort their views) may state that
all members of society have the right and freedom to consume
whatever form of media they choose. - Both feminist and civil
llbeftarian groups will seek to promote their interests and
for this reason, both groups wlll‘ resisﬁ any proposed
legislation that would maintain the interests of the other
group . Essentially-~then, whichever g;bup can acquiré the
most support from the state will determine whether ©or not a
ﬁew law is created Eo restrain the lnterests oé the opposing
group. In other words, as Vold poiﬁts out *...the whole
political process of law making, law breaking and law
enforcement directly reflects deep-seated and fundamental
conflicts be;ween interest groups and their more general
struggle for control...Those who . produce legislativé
majorities win control over the police power. and dominate
the policies that decide who is likely to get inveolved with

the law®" (Vold, 1979: 288).
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In furthering his argument. Vold suggests that youth
gangs'are reﬁlly minority groups that are “out of sympathy
with the dominanE maJoEity“ (in Reﬁnle, 1978: 144>. A yoq}h
gang may directly oppose the rules and regulations of the
adult wor}d; Likewise, feminist groups usually oppose the
values of a nmje:domlnated or patriarchal soélety. This
list of the relationship between dichotomous groups could be
extended further - for example therFrench‘speaking and the
English speaking, the Whites and the Negroes and so forth.
Thefefore. definitlons of criminal behavicr, or of what

should be criminalized, 1s really an outcome of groups
struggling for power. Hence, the éaactment and enforcement
of the law is perceived as the result of some process of
conflict and compromise whgreby each group struggles to
enhance their own relatlve positions (Vold, 1979: 301>.
Therefore, when the interests of cdifferent groups conflict
with one‘another, it is usually the group with the least
amount of political power whose pehavior wlill be

criminalized and whose lnterests may be neglected in the

leglsiatlion.

According to Vold’s theory of group conflict, the
behavior of an. individual ls viewed as 'lnclidental to the
course of action required for the group to malntaln its

place tn the struggle with other groups" (Void, 1979: 296).
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Both Turk and Volg are nen-uarxlst conflict theorfsts.
Non-Marxist theorists dliffer Iin some ways from Marxist
conflict théorlstsl Marxist conflict  theorists tend to
focus primérlly on the class structure with economics at its

basge. Marx, in his analysis, never really explored the

sources of the sexual ordering within socliety (see Galllher,

1978: 254 for a comment). Marx viewed the exploitation of
men and women as stemming from the same source - the class
structure o¢f society. He therefore agsumed that the

oppression. of men and women could be understood in the same
structural. terms (Eisenstein, 1979: 11O, Non-Marxist
conflict theory may prove to be more flexible therefore as
it generally examlnes thé roles that many different.groups
play :1n the legal process. Desplite the fact thE} Vold is a
non-Marxist theorist, he nonetheless agrees with Marxist
criminologists in thelr perception of soclety as being based
upon force, constralnt and domination (Rennie, 1978: 144>,
Hence, the conflict perspective views soclety as essentially
a forum for the struggles of varlous pressure groups in
promoting tﬁeir interests through the law and through the
mobilization of power resources as Turk would sqggest. The
reﬁalnder of thls chapter Is dedlca£ed—to investigating the
literature that relates to the pornography debate in Canada.

Thls debate, it i3 hypothesized, !s necessarily one where

group confllict flourishes and that_yltlmately, thoge groups
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which secure the most political and economic resources are
most likely to have their views reflected in gny legislailve

amendments that might ensue.
Studies In the Sociology of Law

‘There exists a varlety of methods emploved in the
analysis of law reform. " This section outlines two
approaches that have traditionally been utilized. These two

approaches essentlally use simllarc methodologies while

attempting to establish differling theoretical view pclnfs.

The ji;ﬁi_ﬁgé[gggh attempts to test the consensual
nature of society. Roscoe Pdund, a proponent of consensus
theorv, employed a historical approach to his examlnatloﬁ of
the development of legal philoscphy. Pound, ln two articles
published in 1914 and 1917, begins his discussion b;
examining Greek Jjuristic thought because he felt that
although the "...law, in a modern sense, begins withlthe
Romans, philosophy of law begins wlith thé Greeks" (Pound,
1914: 605>. Moreover, he claims that "since the Romaﬁs took
their philosophical ldeas from the Greeks, the Greek concept
of the end of law not only governed the Roman world but in

consequence In large measure governed the medleval world"
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(Pound, 1914: 605). Essentially the legal order is a device
which helpea maintain the soclal status quo "to keep each
man in his appointed groove and tﬂus prevent friction with
his fellows" (Pound, 1914: 606>. This discussion of ‘the
Greeks is concluded by stating that despite elements‘ of

conflict In Greek society, the ulthmate end of law and the

legal order was the malntenance of the status quo.

Accoréfng to Pound, the purpose of law being the -

upholding of the status gquo continued through to the Middle
Ages. During the subsequent period cof reformation, jurists
began to insist on replacing Roman and canon law with the

civil law of each state (Pound, 1914: 611>.

During the sixteenth century, Spanish . Jjurist-

theologians alsco had an effect on the development of legal
y ‘ ‘
philogscphy throughout the weorld. < The Spanish legislators

sought to reconcile a theory of equal yet independent states

to a theory of natural law "from which all rg]es of Jjustice
of every description derive their authority and of which
Raman law and canon law are but expressions within their
respecéive fieldgs" (Pound, 1914: 614)>. Legigslation should
be used as a ﬁethod of limiting the activities of men in the
interests of other men. Laws serve the purpose of balancing
the actlvities of individuals and their freedoms according

to Spanish jurlst-theologians. Therefore, the law is no

1
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longer seen as a device to maintain the social status quo.
Rather it is the legal ordgr that _serves to mglntaln a

natural. equality amongst individuals (Pound, 1914: 616).

- o

Pound goes on to discuss the development of legal t§ought

through the seéenteenth, éigteenth and nineteenth centuries.
n

During the seventeenth century, Grotius exﬁounded a new
doctrine composed of two main premisesﬁ On the one hand,
there was a theory of the reasonable Iimltatlons of human
éctivities based on the interests of other individuals. On
Ehé other hand, there was a theory of natural rights or

srather the intrinsic right qf individuals to act freely.
Pound’s analysis demonstrates how this theory of natural
rights .led ultimately "to a hard and fast scheme of

individual interests, bevond the reach of the state, which

the state was bound toc secure by law, it had Ilmportant

- consequences in breoadening the conception of Jjustice and

inducing _more liberal views as to the end of the law”
(Pound, 1214: 619>. This phenbmenon led to the development
of the idea of a social contract amongst individuals and the
individual and the state. Pound states that the creatlon of
the legal transaction was '"one of -the most important of
koman contributions to law, and in an age when trade and
commerce were expanding the law of such transactlo%s waé
becoming the living part of the law" (ggénd, 1914: 620).

The rights of individuals were upheld and the performance of

]
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duties was secured by Ehe contract. In terms of juristic
thought th{s theog;. of natural rights and of a soctal
contract "invited the lnquiry into the foundations of the
soclal status:quou (Pound, 1914: 6213). Hence, laws existed

to maintain an%‘protect indlvidual' interests.

Dufing the eighteenth century Jjuristic theory was based
upon four propositions:
i- There are natural rights demonstrated by reaéon.
- These rights are eternal and absclute. They are
valid for all men in all times and in all places.
2- Natural law is a body of rules, ascertainable by
reason, which perfectly secures all of these natural

rlights.

3- The state exists only toc secure men in these natural
rights. :

4~ Positive law is a means by which the state performs

this function, and it is obligatory conly so far as
it conforms to natural law. (Pound, 1914: 623>

Legislation was essentially a means of securing natural

rights.

Thug, for both the Eng]lsh and American jurists of the
eighteenth century, comon-law rights were lidentified with
natural rlgﬁis. Hen;e, common law was beliéved to exigt not
only to secure individual interests against theqpompetlng

[nterests of others, but also to protect individuals against

"the arblitrary invasion by ﬁhe state or society (Pound, 1914:

6253. .

ﬁ““'\._/
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Immanuel-Kant was the filrst to criticize the natural
law theory at the end of the eighteenth century. Kant
wondered "(i)f natural rlghts were lnﬁgrent_moral qualities
to be ascertgined by reason, granfing fhat reason “codld
deduce infalllbly from glven premlses,Ahow could reason glve
us the premises? If{ on the other Band, natural rlghts
rested on a social contract, how could the details or the

implied terms of a contract of a past generation bind the

men today?' (Pound, 1914: 627>. Kant was essentially

- searching for a principle which co ld explain the securlty

cf rights of lndlvidgals. He found hils answer in the
concept of the free will. Pound states that Xant viewed
laws as a 1nechanlém to reconcile conflicting free wllls‘

wheréby: -

(h)e held that the principle by which this
reconciliation was to be effected was equallty in
freedom of will, the application of a universal rule to
each action which would enaple the free will of the
actor to co-exist along with”the free will of every one
elge (1914: 628).

Therefore, by the end of the elghteenth-century the view of

justice as securling the status- dUo was shifted to a

conceptualization of Justice allowing a max | mum of

individual seff—assertion.

Jurisprudence was concelved as a separate sclence in
the nineteenth century distinct from other flelds of study
. othe

such as politics. Pound discusses flve types of juristic
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thinkers at this time. The first éraﬁp Pound names are the
metaphysical jurlsts (?917: 2033, Metaphysicél‘Jurists were
proponents of‘ﬁént’s theory. These thinkefs believed that
fhe end of mankind_was freedom. Hence, the concept of civil
liberty was a practical consequence of this ldea of the free

will and henceforth guaranteed a general freedom of action

for individuals (Pound, 1917: 204>.

The second school of thought was led by the English

‘utillitarians most of whom were legislators. The essential

principle of this school of thought was eﬁbodied in‘ the
conbept of securing the greatest happiness tc the greatest
number of individuals (Pound, 1917: 207). Jeremy Bentham, a
proponent of social utilitarianism, believed in "allowing
the maximum of free individuaﬂ action consistent with
general free individual actlo;“ (Pound, 1917: 207>.
Therefore, fhe end of law as perceived by the English
utilitarians was, in4/;ssence.' the same as for the

methaphysical jurists namely to secure the most individual

freedoms.

The third group to influence the philosophy of legal
thought was the historical jurists. Historical jurists were
more concerned w{th “the nature of law and the content of
legal systems than with the end of law" (Pound, 1917: 209).
Tﬁls group studied legislation ;f:om a historical-metha-

physical approach and held the concept of individual liberty

as the fundamental_prlndiple.

-

~
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The last group that Pound dlscusées';s.the spclal
individuallsts. The soclal Indlviduallsts sought lncdividual
liberty. However, they believed that individual liberty

could be obtained oﬁ}y through maximum governmental—control

_and through collective action (Pound, 1917: 224).

Although Pound’s analysis of the development of legal
philosophy indicates that confllicts do arise throughout the
ages, there |s nonetheless a consistent unanimlity "stemming

from a consensual resolutlion of confllet" (Brzozowski, 1986:

34D .

The second  approach utilized in the examination of
amendments made to legislaticon and the creation of new laws
also.;mploys a higtorical Eerspective. However, the goal of
such research is to explore whose lnterésts a?e served by
changgs in legislation. Therefore, legislation 1s not
viewed aé established on a societal consensus but rather on
conflict. 'Such studies which attempt to test a conflictual
model of scclety usually examlﬁe specific sections of
legislation, and attempt to identify the soclal climate and

interest group pressures under which the legislation was

enacted.

Hall’s study of the origins of contemporary theft
legislation begins ln‘1473 with a discussion of the Carrler

case which provides a concrete example of the selectlve use

-
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cf power in the interpretation and enforcemént of

leglslatidn; The facts of the case reveal that Carrier had

- been hilred to tfanéport several packages for a merchant. En

route, the packages were openéd and Carrier was alledged to
have stolen the contents of the packages instead of’

deilvering them. However, at -that particular time, such an

act was not clearly defined as peing criminal since. the

defendant was legally In possession of property which had

: ' -
been given to him for the purpose of transportation. This .

obvious weakness in the la@ Qas subsequently tesolved'by

introducing an amendment whereby the very act of opening the

pétkages'woulq terminate the defendant’s legal possession.
Prevliously there had been no precedent for this.

interpretation of the lgw.' HOwevep, it was now_possible to

- .

admlt into the law 'of theft acts &hat had otherwise been
dealt with as civil wrongs (in Hagan, 1980; 605).
Esgsentially, what Hal% ‘did was identlfy tbé social,
pollthgl and ecdnomic condltlong that influenced this
relnterpretation of theft laws. If a mercﬁant wished to
transport proéerty, he cqulg _normally protect himself by
asking a trpstworth& person to -do the job. However, with

the expansion of trade this became more dlffjcult”;qn@u

. merchants began to seek the protection of the state.

»
/
'

-
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Moreover, it was a known fact that the Klng was himse]f a

merchant, and therefore was very {nteresfed in the outcome

of the Carrier case. . -

The Carrier case was firét heard in the Star Chamber

s

which "made the likellhopd of roval controi extremely

probable" (in_Hagan, 1980: 606>. Hall concludes that the
mgst powerful political and economic éroupsuln England (i.e.
the Xing and the merchants) at the fimg influenced to some
extent this relnte;pretation of the law dealing wlth theft.
The King .ngt only -had a political commltment to the
ﬁrotection of mergﬂandise, he also had a p}rsonal Interest
to secure. In reinterpreting Hall’s ffn;ings. Chamb!lliss

concluges that the new leglislation could not be logically

Justified but that it was possible for the Judges'to create
\ . hy

-

Tegal filctions that gave credence to the amendmehté'such

that the lnterests of the new upper class were protected (in

Hagan, 1980: 606>. - . -

Slmilafly. Chambliss used a historical method in the
examination of Engllsh_vagrancy legislation. He at}empted
to establish whether or-‘ngt vagrancy' Ieglslatlon wag a
reflection of the interests of the ruling class. Thus.-this
investlgation was conducted‘ from a c?ylect theory

perspective.
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Thé emergence of the first vagrancy statute in 1349

it a crime to glve adlms to anyone who was unemp loyed
and vet otherwisé able to work. ‘Tﬁo years late;, in 1351,
the statute was. amended by stating that "none Q;;Tf go out
of the town where he dwelled in the winter, to serve thg

‘ : A
summer, if he may serve . in the same tqwn" (Chambliss, 1964:

238). The purpose of this amendment appears to be directed

" towards controlling the labor force. Chambliss claims that

the vagrancy statutes emerged as a result of changes in the
soclal structure caused by_ f%e.'Black Death yhich struck
England In 1348 and desimated the labor force. At this
time, England was hlghty dependent upon the supp]y QE_Ehéap,
unskilled manual labor. Conséquently, wages for the
persépally free laborers increased. Thié increase in wages
caused problems for landowners who could not atfford to pay
for persoconally free labor. Iherefore, thé vagrancy statutgs
forced laborers‘to—accept employment at a low wage such that

landowners were ensured an adeguate sgupply of labor a{: a

price they could affor¢ to pay (Chambliss, 1964: 2403.

In 1381, the Peasants’ Revolt reduced the need for
serfs. Egsentially England’s social structure was changing.
With the breakup of feudalism there was an increased

-

emphasis upon commerce and industry in a “free” economy

(Chambliss, 1964: 244). Subsequeritiy, th?re was a shift in

concefn bnithe paft of lawmakers from tﬁe Eontﬁo} of the
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in  transporting goods' (Chambliss. 1964:  248-249).
Therefore, Chambllss concludes. that the legisliation was
altered t;'accommodate the needs of those who ruled, namely
the landowners>at one period in time and the merchants at
andtger per!od when England' wés becoming meore
lhdustriallzea.'y Law refo;m. In terﬁs of vagrancy
'leglsLatlon. was clearly prompted‘by changes thap occurred

in the social setting.

-

Another study, condlucted by Oulnnéy, attempted to
examine the manipulation of the so-called Suncday Lawin the
Unlted States. The Suﬁdax Law was initially designed to
ensure a day of rest and to keep heoly the Sabbath when lt.
was originally enacted in 1237. However, Quinney notes that
during the twentieth ceﬁtur& the Sunday laws have been
altered tn terms of economlc considerations. 3lowly various
types of enterprises are belng allowed to conduct business
on Sundays. . Quinney démonstrates that a criminal taw which
was originally enacted to secure religlous cdncerns has
toda? been amended to 'control the 6peration of certalas
economic interests (in Brzozowski, 1986: 36). Quinney
perceives legislation as the result of the operation of
interests rather than an lnstrument that functions
regardless of partlicular Interests: Moreover, Quinney--
étates that though lgglslation may "control lnterests.*{t is

;n the flrst place created by interests...law lncorporates

"\
-
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lm+ transportling goods® . (Chamblliss, 1964: 248-249).
Therefore, Chambliss concludes that the legislation was
altered to accommodate the needs of those_yho ruled, namely
the landowners at one period In time and the merchants at
anotger period yhen' England was becomling more
Industrial ized. Law reform, in terms of vagrancy
legislation, was clearly prompted by changes that occurred

Iln the social settling.

Another study, c.onduc:ted by Quinney, attempted to
examine the manipulation of the so-called Sunday Law in the
United States. The Sunday Law was Iinitially designed to
ensure a day of rest and to keep holy the, Sabbath when it
was originally enacted in 1237. However, Quinney notes that
during the twentleth century the Sunday laws have been
altered in terms of economic conglderations. Slowly various
types of enterprises are being allowed to conduct buslness'
on Sundays. Quinney demonstrates that a criminal law which
was originally enacted to secure religlous concerns has
today been amended to control the’ oéeration of certaln
eccnomic interests (in Brzozowskl, 1986: 36J. Quinney
percelves legislation as the result of the operation of’
interests rather than an instrument that functions
regardless of particular Interests. Mcoreover, Quinney

‘states that though leglslétlon may‘“control interests, 1t is

in the flrst place created by interests...law lncorporates
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the interestgs of gpecific persons and groups; t 1s seldom

the product of the whole society® <Qulnney; 1975: 75).

In Canadat Goode examined the~politlical ideology of the
L.aw Reform Commission. -This 1976 study revealed that the
Law Reform Commission had adoﬁted a so-called value
conseﬁsus model of society. Furthermore, Goode suggests
that this philosophy was Teflected in the Commission’s

proposals to amend legislation.

Essentially, what Goode did was examine a number of

‘'working papers published by the Law Reform Commission.

Through content analysis of these working papers, Goode
found a rather common ideclogical thread based on what he
viewed to be two major assumptions. Firstly, in the working
papers the Commission seemed to imply that there exists in
society a fundamental agreement cconcerning the values which
society wishes to uphbld. Secondly; that such a consensus
ig reflected in ‘]aw-making and in the applicatlion and

interpretation of the law (Goode, 1978: 394).
\.

Goode concluded that the working papers of the Law
Reform Commission actually represent the application of a
particular ideology, what he calls liberal positivism, to
the framework of the criminal Justice process. However,

this view of society is seemingly lnconsistent with the
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exigting social reality ; one in which there is never ending
conflict and compromise between dlff;;:ng viewsa.

' Cook (196%9) examined the development of Canadlan
narcotics legislation ﬁrom 1908 to 1923. .Using a conflict
model interpretation and gathering data from the Debates of
the aouse of Commons (the Hansard), she d?cuments the

political process which led to the creation‘bf narcotics

legiglation in Canada.

The first anti-opium law was passed in 1908 as a result

‘of Mr. Mackenzie Xing’s personal investigation into’ opium

»

use in Vancouver. Subsequently in 191i, King, by this time
considered an expert on the subject of cpium, introduced a
more stringent Cpium and Drug Act. Cook states that this
second act “originated largely as thé result of King’s
personal and moral fervour® (1969: 37). From 1920 to 1923,
thére was much public agitation coEFerning the use of
illicit drugs. The Canadian government decided in 1923.that
convicted drug tr;ffickers would not be permitted to appeal
their convictions since "...this provision would not apply
to honest citizens but only to criminals who, as a rule, had
ne fixed residence or place of abode and thus simply
vanlshed after serving notice of appeal® (Cook, 1969: 44).
Morecover, Cook wrltes that as moral indignation of the

leglslators lncreased so did the severity of sanctions 'for

drug offences (Cook,  1969: 43).
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This study concludes byAstatlng‘that clearly Canadian
narcotic legislation was influeﬁced by such factors as the
stratification order, cult;ral bellefs and lnterraclél
conflicts. This legislation essentially reflected the
interests 6f the upper classes (a group that felt threatened
by the- use of drugs o©of the Ilower clags immlgrants) in

attemptling to gontrol Chinese Canadlans and others who

engaged in the use of 11llicit drugs.

In a more recent study, Comack (1985) proposes a
different interpretation of- thé corigins of Canadian drug
legisiation. This study argues that a Marxist perspective
would provide a better theoretical framework in which ﬁo
gain a complete.understanaing 0f the origins of the drug
legistation. ‘Comack essentially gquestions the accuracy of
Cook”’3g ceonflict jnterpretation of the law and finds that the
analysis faifs to adequately describe ﬁhe structural

variables surrounding the origing of the drug laws (Comack,

1985: "71).

Comack demonstrates that the massive immigéation of thé,
Chinegse to Canada was a blessing to various lndustries in
British Columbia during the nineteenth century. She argues
that.an adequate supply of cheap labor was required at the
time to develop the rescurce industries and the necessary
industriai infrastructure, as well as to "attract capltal

investments to the west coast" (Comack, 1985: 740.
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Essentially, the Chinese provided the - necessary human
resources. However, while the B.C.'capfta]lsts were reaping
the benefits of this pool of cheap labor, Canadian workers
began to view the Chinese as a serious threat which
eventually promoted racial antagenism and hence, a division
withiﬁithe working class. In face of the Canadian workers’
growing unionization, militancy and open opposition to the
exploitation -by the capitalists, the state used drug
legislation to contain and control class conflict. Thus, as
Comack suggests:
...the definition of the situation generated by the
state was that an “alien element’ was responsible for
the deteriorating situation in British Columbia. It
was not, in other words, the fundamental material
conflict between capital and labor that gave rise to
- problems and tensicns within the system but the.
invasion of “foreign agitators’, “immoral outsiders”
and the like. The Opium Act further reinforces this
definition of the situation. In egsgence the
criminatltization of opiate use amounted to the creation
0f a social problem by the state (1985: 82-83>.
Before 1908, the use of opium by the Chinese was not
generally considered to be a social problem. In fact, the.
provincial and federal - governments were collecting
considerable revenue from the importation of opium
Iﬁdicating, ag Comack states, "an awareness and implied
condonation of the practice" (1985: 83). The

crlmlnalizg&}on_pf the use cof copium resulted, as would be

expected, in the black market drug trage where prices were



. 64

lucratively inflated. Hence, the official prohibition of

opium use sSeemingly aggravated the problem of drug

-

:consumpfion. Comack ¢onciudes her study by stating that:

-

There appears to be a clear and ineécapable connection
between legislatlion aimed at the ‘immoral”’ habit
practiced by the Chinese and the ldeology of an “allen
element’. QOpium-smoking became an easy symbol for the
dangers and evils embodied In the fantasy of the
“Yellow Peril”, and the opium legislation heiped to
affirm COriental lmmigrants as a major cause of soclal
problems. .. Congsequently one c¢ould argue that the drug
lawgs were not so much directed at the Chlnese but
rather helped to lidentify them - and buy  extension
“foreigners’ and “allens’ - as a source of the problems
cenfronting B.C. soclety. In doing this the laws
de-legitimized further the competing view of the
socialist movement, which insisted on defining labor
isgues in class, not racial, terms (1985: 83).

Sutherland (1950) examined the diffuslon of sexual

psychopath laws in various U.S. states that had been enacted

since 1937. He recognized sgseveral propositions which were

implicit in gexual psychopath legisliation. These

propositions are:

1-

the danger to women and c¢hildren from sericus sex crimes.
ig-very great because the number of gsex crimes is large
and is increasing more rapidly than any other crime;

most sex crimes are committed by oversexed indlividuals
and "these persons persist in their sexual crimes,
throughout their lifetime";

sexual psychopaths "always give a warning that they are
dangerous by first committing minor ocffences (and) that
any psychiatrist can diagnose the (budding sexual

psychopath accurately) at an early age, before they have
committed serious sex crimes';

"gexual psychopaths who are diagnosed and [dentified
should be confined as irrespongible perscons untlil they
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are pronounced by psychiatrists‘ to be completely and
permanently cured of thelr (digease)" (Sutherland, 1950:
1425, : .

Sutherland’s study focuses primarily on the role of

psychiatrists In having legislation created and passed:

(tdhe psychiatrists, more than any others, have
been the Iinterest group back of the laws. a
committee of psychiatrists and neurclogists in
Chicago wrote the bill which became the sexual.
psychopath law of Illinois...(it> was enacted with
little opposition in the next session of the state
legislature (Sutherland, 1950: 145>.

i
-

Sutherland links the dlffusloh of—sexual psychopath laws to
the following conditions. Firstly, a fearful societal
cll@ate ls creat;d mostly by the medla and reports of a few
spectacular sex érimes. Within the community, Iindividuals
and groups react in a conflicting manner. Each group wiil
suggest a dlff;rent way of dealing Qith the percelved‘
. problem of the Iincrease in sex cripes. Secondly, an
official committee is appointed and‘ sometimes guided Ly
psychlatrists. This commlittee collects information on sex
crimes and the most appropriate methods of dealing with the
problem. Tentatlve sexual psychopath legislation iIs drafted
and presented to the legisltature and the public as the "most

sclentiflc and enllightened methed of protecting the public

agalinst dangerocus sex c¢rimlnals" (Sutherland, 1950: 147).
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‘Hence, when one group of lIndividuals has most of the power
W’ .
in drafting laws, conflict theorists would suggest that the

resulting legislation will reflect the values and interests

of this group . ' S s

1

Anthony Plat® (1977) studied the establishment of the
Juveni]e Justice system In the Unlited States from a confflct
theory perspective. - Essentlially, he argued that the
creation of the judicial system for JuQenlIes during the
nineteenth 'c;ntury lead to the subljugation of more youné

pecple to arbitrary and degrading punishments. Hence, the

“child-saving movement’ was not successful in humanlzing the

criminal Jjustice system. Rather Platt states that:

The child-saving movement was not a humanistic
enterprise con behalf of the worklng class agalinst,
the established order. On the contrary 1its
impetus came primarlily from the middle and upper
classes who were Instrumental In devising new
formg of social contfol to protect their power and
prlvilege. The c¢child-saving movement was not an
isciated phencmenon but rather reflected massive
changes 1In the mode of production, from
lalsgez~faire to monopoly capltalism and in
strategles of soclal control, from ineffliclent
repression to welfare state benevolence. This
reconstruction of economic ' and goclal
ingtitutions, which was not achleved without
conflict within the ruling class, represented a
victory for the more ‘“enlightened'" wing of
corporate ieaders who adveocated strategic
alliances with wurban reformers and supported
jiberal reforms (1977: xxJ.

Platt argues further that the chlld-saving movement

‘attempted to "achleve (saclal) ordé‘, stabillty anékggnggol

s E



&

67

+
while preserving the existing clags system and distribution‘
of wealth" C1977: xxil). 'Mos£ of those who supported the
movement were £o some. extent wealthy and powerful. Sihce
the movemeht could not have achieved significant reforms
without the finanéi@! or political clout of the weaithy, the

supporf of these individuals was imperative for the success

of the movement.

rd

Despite the fact that many. of the reformers were
probably sincerely concerned about the treatment of
Juveniles with;n t;e criminal Jjustice systém. they generally
accébtea the basic political and ideological strudtuée of
society and ‘typically did not seek to alter economic

conditions and structural inequalities <Plétt, 19775.

_Roby (19692 in her study of prostitutjon_laws in the
stéte of New York focuses on the political nature of‘jaw
making and law enfbrcement. Essentially, what Roby dia Qas
divide the formulation and enforcement of prostitution laws
into'five stages. These five stages were:

1- the creation of a ccmmissidn to write a2 proposal to amend
the pertinent section of the_New Xork Penal Law,

2- the introduction of the‘proposal as a study bill in the
New York State Assembly and Senate, and the public hearings
. on. the proposed law, A~ ~

3- the enactment of the Penal Law,

4~ the enforcement of and the public reactions t¢ the Penal
Law, agd -
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5- the subsequent proposed amendments to the legislation.

1

This study attempted  to "analyze the political —
processes which were part of the formulation of the law" ‘}
(Rcby, 1969: 85). By studying one article of the Penal Law
which was pﬁblitly debated, the resezrcher was able to
“infer many of the factors: influénclng the Commission’s
declislons® <Roby.-1969: 86>. Data were collected by means
of tinterviews, éummary analyses of the prostlitution Eases
reportecd in the Criminal Court of New YogﬁRCIty ana of data
on arraignments aﬁd dispositions, discorderiy conduct and‘
loltering cases found In the Statistics O0Office of the

Criminal Court, and an examinatlon of the proceedings of the

public hearings on the Proposed Penal Law (Roby, 1969: 862.

Resuits cf this study demonstrate that durling the flve
étages. the power of interest groups seemed to shift from
one group to another. Furthermore, Roby noticed that one
group (a coalition) exercised some form of power with
regpect to émendments macde to one sectlon of the law, while
anoéher coalition did 5b with another section. Howevef.
even 1if leglslation was :}ac\sd, the 1nterests of certaln
powerful persons or groups were\yns rum n‘aP in deciding if
the law was to be enforced and to what “extent the law was
enforced. For example, after consfderable debate amongst
various pressure gtoups,Ja clause deailng wlth the patronage

N b
of prostitutes was lncluded in the New York amendments,
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However, Roby relates this lnclusion of the “patron’ clause

to the .fact that the group who’forced the clause (a small

number of organizations and individuals represented by the
president of the Amerlcan Social Health Association and a
retired chiéf probation officer of the New York City

Magistrates Court), had some vested interests. lnvolved in

the creatlon of such legisiation (Roby, 1969: 108). To

conclude, Roby suggests that the creatlon and enforcement of
léglslatlon deallng wlth prostitution in New York involved a

politlcal procesé Qheteéy a relatively small 5um5é§h-of

- pressure groups 'attempted to legisliate the behavior of a.

group of persons to secure their own interests whlich were
largely polltical and ecconomic in naturel For example, some
New York business people and hotel ‘owners claimed that

prostitution was directly llnkea to the commission.of other

E?&mes such as breaking and entering, muggings and extortion

-

(Roby, 1969~ 995. These business people and hotél owners

wanted the penalty for prostitution to remain imprisonment

up to a maximum o©of one vear as opposed to the proposed

change in the penalty suggestihg imprisonment for a maximum

-of fifteen davys. Accordln§ to Roby, the buslneés pecople and

the hotel .owners were unsuccessful in having the legislation'

amended because the Commlittee on Codes feared that nging

+

prostitutes a -one-vear gsntence would lead to overcrowding
A
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in the Jalls\and the senators on the Committee did not feel

that the act of prostitutxon warranted a one vear Jall-

sentence (1969: 103).

Roby concludes that behavior is not ‘automatically’
defined_as being criminal. Rarher,‘es already stated, 1t
would appear that there exists a political process whereby a
reIatlvely smatll number of inferest groups attempt to have
legislatlion changed In a manner that‘ﬁhey desire. This
situation is obvigusly conflictual in nafure. Througﬁout
-the 'development of the New  York Penal Law deallng' with
prostitution, many interest groups and concerned lndivlduals

worked in an effort to have the leglslatlon drafted ' and

enforced in the fashion they deslred {Roby, 1969: 103).

Another study'somewhet similar to Roby’s was undertekgh
by' Snider in 1985. Snider examlined the passege of
legislation designed to reform the 1 aws concerning!sexual
offences in Canada. Thls study beglns wlth an analyslis of

the origins of the feminist movement and the Law Reform

,-’-’\_\J ‘
Commission, and ends with a descriptive discussion of the

public debates on the matter in the House of Commons. Thus,
the author of this study begins with - a retrospective
analysls of\sexual offence leglsglatlon and the origins of

the reform movement. Secondly, an analysls ls conducted of

the leglslative changes “and ratlionals for these changes,
-

based on a study of parllamentary committee %eetlngs.':> v

/

2l
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Finally, a mécro—!evef 'analysis of the direction of the

changes highlighting their significance in the understanding .

of the reform process |s undertaken (Snider, 1985: 337).

Snider - examined the demands .of various groups which
presented briefs to a Standing Committee or Justice and
Legal Affairs. She subsequently cilassified the groups into

four categories. These four categories were the following:

1- women’s groups,

'2- members of the law' enforcement community <(eg.

prosecutors and chiefs of police,
3- defence lawyers, and
4= homosexuals.

. , P
Essentially, Snider ocutlines the political process of

law reform and ultimately examines how the recommendations

by the various groups are: reflected in the new legisltation.
Snider concludes by staging that although the amendments
made.to the legislation concerning sexual assault, on the
surface, appeared-to‘be a victofy for the women‘s movement,
upon closer examination this may not be an accurate
interpretation. The \}eform of legislétjon dealing with
sexual assault has effectively led to greater social dontrol
"over the large and impotgnt under classes" (Snider, 1985:
353). Hence, the groups whose views were most like those of
the state representatives (eg. the law enforcement agents)

were found to be given the most credence. Snider states
% . ’
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"not surprisingly, thelr <(the law enforcement agents)

. interests coinclided exactly wlﬂz those of the. state, and

virtually all their recommendations were lnétltuted"
(Snider, 19é5: 350>. However, had the members of the law
enforcement communlity proposed more |lberal amendments to
the law, Snider contends that they would not have celished
in such success (1985: 352). In terms of the leglslative
chénges proposed by the women’s groups, it would appear that
their demands were only selectlvely met. Essentially, those:
demands for law reform made by feminlsts were lrcorporated
in the amendments when they were instrumental In securing
the dominant ends of those who maintained the monopoly of

power to create leglslaticon that reflects thelr lnterests.

This review of several studles 'in the consensus/‘
conflict debate demonstrates that most ‘Ldve examined a
sp;cific plece of legislation and have éttempted to infer
the social, political and economic factors related to
gspecific leglislative amendments. This approach‘ has been
referred to as the Instlitutlonal Iinterpretation of history

(Hall, 19523.

-

Pornograshy

The issues concerping the present pornography debate in
Canada are certainly very emotlionally charged and complex.

Any dliscussicn of pornography eventually leads to the

A

RN
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reallzation that thlis Is an area where there exists no

absclute moral, legal or soclal consensus (Taylor, 1984: 2.

It has been suggested that perhaps a consensus regarding the

‘tegal control of pornography did -exist in the . past.

However, Bertrand recognlizes that such a coﬁéensus, 1f in
: A

fact It ever really existed, has essentially been eroded by
time (1985: 243). Today, various Interest groups, concerned
about pornography and lts impllications on the broader social
structure, have come to the forefront'and haﬁe expressed
their particular concerné.' The current débate has focused
prlmarily on such issues as harm, freédom of expression,
freedom from expression, censorship, the decline in the
moral_standards of the natloﬁ, the protection of the nuclear
fémily, the degradation and oépressioh of women and the
like. Nonetheless, many Canadians remain yet unaware of éhe
actual level of conflict which characterizes the climate of

the current debate. As McXay and Dolff state:

Rt

.-.{many? would register surprise at the methods of
expressing opinions, bellefs and attitudes regarding
pornography. Reasoned and informed debate has for many
participants become subordinate to stridency,
inflexibllity and an unvielding proposal and defence
for a particular position. Advocates of ‘unacceptable”
positions are subjected to perscnal insult not for what
they are, but rather for what they represent. For
many, it ls good versus evil, we agalnst they, In the
combative climate for means by which soclal influence
can be exerted to enact changes in law and policy
(1984: 12).
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| Essentially, three distinct viewpoints or expressions
of Interest can be discussed in opinions regardlné the
_pornography dgsue (a more indepth discussion of these
viewpolnts is undertaken in a later chapter). Groups of

individuals expressing these viewpolnts are characterized by

/GEZ]r philoscphical position regarding pornography and are:

ldentified as 1> the clvll/libertarian position, 2> the
moral conservative position and 3> the feminist position
(gee The Report of the Special Committee op Pornographvy and
Rmxﬁujyghml_;_gglél, 1985: 15-22 and Kalte, 1984: %-9).

These posltions are briefly examined in the following

sectlion.
ff,;\

In the mid 1970‘s,* the |-feminlst movement became
concerned over the amount of vy?féle,'physlcal vioclence that
was directed tﬁwards women, and is represented and glorlifled
through the media (Escomel, 1985: 39). One of the first
indictementas of pornography occurred in 1976, after
promoters-of a rock music album put ué a blllboard {n Leos
Angeles showlng a boﬁnd and prulsed woman with the Qords
"I‘m Bléck and Blue From the Rolllng Stones - And I Love 1It"
(Frlendly, 1985: 59). The,fbllowlng year, twoc pornographlc
movies wéée shown 1n New fork. One film was entit]ed Nazi

Love Camp ?nd the other Snuff (which purports to show the

actual murder of an actress (see Dixon, 1984: 1-237.,

-

-

*

W
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Feminists picketed both films. both of which left town
early. A little closer to home, in Quebec., pornography
began recelving more attention by.femlnlst groups in 1979.
'The catalyst was an article published in ¢Chatelaine by
M}chellne Carrier describing the ﬁany aspects of the
_pornographlc industry (Quebec, 1981: 1>. In a later piéce

of work, Carrlier (1983) argues that pornography is at the

ideclogical root of women’s oppression.

Feminists throughout North America propose that
pornography ls the propaganda of mlscéyny (Canada, 1985: 26:
Maltaise, 1984: 38: and many others’? - misogyny being the
ha&ted or distrust of women. Similarly, Nell Malamuth has
also suggested that por;ography is the "eroticization of
violence" <(ln Frlendly, 1985: 60J. The feminist movement
views pornography as hate literature directed against women,
and in some cases, children and meﬁ; What is essentlally
wréng with pornograpﬂy is that it degrades and dehumanizes

" women because of the way they are portrayed. Often t'.he1
igsue which the feminists protest is not the explicit sexual
content .of pornographic material. but the objectification
of woman and her body. Pornography merely aggravates the
d’fferences and inegualities that already exist between men
énd women In our soéiety (Canadian Advisory Counclil! on the

Status of Women: 1>. This movement stresses however the

fact that the representation of expliclt sexual activity is
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'3
not what is obJectéd to (Canadian'Advisory Councli on the
Status of Women: 3).”_The\fem1n13t movement |s primarily
concerned with images of degradaticn and the combinatlon of
sexual activity and violence which is felt to ultimately
lead to négatlve attitudes regarding women and violence
against women (Canada, 1983: 20; Stlckney, 1983; Clarke and
Lewis, t979: 140 and Robertson, 19?9 for a review of the

regsearch done on the effects of pornography amongst others).

Moreover, feminlsts are coﬁcerned about the cobvious
power play that exists in all areas of production ana
consumption of pbrnography which is essentiaily a reflection
of the uneven étructural-qlgﬁrlbution of powef between men
and women. Eac; group responsible' fof the® production, -
distribution and conéumption- of pornography has a vested
interest to secure - the producers want the business and the
capltal gains; theose who consume porneographlic material
fulfill a need and thus receive pleasure; and the models who
have agreed to participate have usually made scme monev.
The eccnomic dimension of the pornography lndﬁstry is quité_
blatant. Furthermore, because most o©of the prodhcers and
vlrtualiy all the 'consumers of pornography are male, and
mest persoﬁs portrayed in a degrading fashlon in such films
are fémgle, the dif{erential alstributlon of pow%} between

the sexes becomes quite obvious in pornography.. The sexual

stratification that exists In the broader zsocial context is
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clearly reflecged.and malntained In pornographlc materlal
(Finn, 1985, 1986a, 1986b5. Patrlarchy.-’femlnlsts would
argue, is supported and malntained through the‘
obJectlficatton‘of women’s bodies and the portrayal of women
as lInferior to man. It is the exisgstence cof a-patriarchal
social structure that feminlsts are concerned with and which
pd}nography sustains. Atwood suggests that perhaps tﬂere is
a link between the political repression of women and
pornography (1983: 101>. Feminists desire a change in the
gender stratlfication of our soclety, such that the-control
and_—power- of male dominated institutions over women is
minimized. Essentially, feminists argue that the portraval
of "women belng bound, raped,- Seaten, tortured and
kl]led...for_ gexual stimulation and pleasure should be
pbanned, because...these portravals encourage and condone
these crimes against women In the real ‘world" <(Russell,

1978: 304).

X} In order to hinder the proliferation of pornographic
materiafé, a sgsegnent of the feminlist movemént advocates the
censorship of all types of pornogéaphy which ls
distinguished from erotica by its viclence and degrading
portraval of women .. It s the issue of censorship which
divides the feminist community. There are thosé who

advocate: censorship and at the other extreme, there are.

those who are opposed to the use_of censorship in the .
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control Ef porneography. Egagentlally Soth groups fee] the
same way about pornography (Callwood, 1985: 1223. However,
women agalnst censorship argue that the legal contrel of
pornography would. leave the oppressive structures ﬁf our
' society perfectly intact, if ﬁot strengthened.'.Thls last

statement is best exemplified by Kostash:

The state 1s hardly a neutral, let alone prowoman,
ingstitution that c¢an be captured and directed toward
our (the feminist movement’s) projlects; 1t ls sgpecific
to the development 'of capltalist patrlarchy: its
capture .and transformation requires’a revolution <(1985;
37>.

The censorship of pornography 1s considered sexist because
it actually places power in the hands of men to look after
the lnterests of women and thus ‘"replicates the
powerlessness of women" (McCormack, 1980: 8). Furthérmore.
1t has been alleged that the women who are appointed to
censorshlp boards <(usually by men?> are often caéefully
selected to reflect the sexist views of the patriarchy
(McCormack, 1950: 8. Another argument agalnst censcrship
proposes that 1t is not only sexist in form but also in

content.

(t)he evolution of censoﬁshlp over the past century has
been toc make an arbitrary distinction between erotic
art and pecrnography which hasg, In effect, allowed the
educated elites to enjoy Ulysges:... while depriving the
semi-literate of thelr erotlic entertalnment. The
distinction between so-called erotic art and
pornqgraphy based on some vague principles conceals a
basic distrust of the masses: the erotica of the elites
expresses a civiiized sensuallty, while the erotica of

- — -
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~ wholesalers may be the outcome (English, 1980: 24>.
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- the masses ls a prolection of thelr 'lust... To censor
pornography then, 138 to penalize the poor doubly;
first, by withholding their entertainment ¥from them,
and second, by stigmatlizing them for not having more
refined taste. (McCormack 1980: 8.

Moreover, the censorship of pornography may only result in a
thriving black market and create é'nmnqpoly‘of crganized
crlme (Escomel, 1985: 41). Prohibltihg pornegraphic
material may simply lncrease people’s curiosity, which could

in turn Jjustify higher prices pald for peornographic material

and thus, hlgher pfoflts for producers, distributors and

—

Regardless of thelr views about censorship, most
feminist groups advocate the greater use of legal measures

coupled by various political and social strategies to combat
: <

and eliminate sexlsm within society (Jhe Special Committee
on Pornoagraphy and Prostitution, 1985: 193

B. The Moral Conservative Pogition /
\\ /

Lord Patrick Devlin, a British Jjurist, remarked that
the. structures of most societies are made up of “both
politlies and morals (1968: 9). Devlln, a proponent of whgt
may be termed a2 moral conservative pogition, firmly argues
that there exlsté consensus amongst memgers cf goclety
régarding what is morally right or wrong, amd hence, what is
permitted or disallowed in law. This socletél cénsensus,

Devliin called “public moralfty’. It ig through legislaticon
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that morality s preserved. In essence, soclety “"has a

pflma facie right to legislate against immorality as such"

(1968: 11>. An established morality is therefcre necessary

. .
to the welfare of a society. Societal disintegration occurs

when no consensus exists amongst reasonable “Individuals,

regarding what constitutes morality. VDevlin states that:

-

...history shows that the locosening of moral bonds is
often the first stage of disintegration, so- that
society is Justified in taking the same steps to
preserve its moral code as it does to preserve |its

government and other essential instifutions. The
suppression of vice is as much the law’s business as
the sguppression of subversive activities;... It 1Is

wrong %to talk of private morality or of the law not
being concerned with immorality as such or to try to
set rigid bounds toc the part which the law may play in
the suppression of vice. There are no thecretical
limits to the power of the State to legislate against
treason and sedition, and likewise I think there can be
no theoretical limits to legislation against immorality
(1968: 13-14). ) °

Freedoms are, therefore, to be folerated as leng as
they are "consistent with the integrity of society" (Devlin,
1968: 186). If the boundaries of tolerance are crossed, aé‘
is certainly the case with pornography, this disgust or

repugnahce cannot be ignored by legislators.

Dworkin (1983) in _her book entitled Eigb;—Wing Women
exposes the paradoxes utilised by what she calils the Right
in order to sustaln traditional male/female roles. The
Right provides women with, at most, symbolic restralnts_on

male aggression and dominance by offering the following:

-
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Form - women are not glven.the same opportunitlies as men
to develop the skllls necessary to functicn autonomously
in the modern world. Wemen. do not have the same
educational and intellectual forums made, available to
them as men do, women are deprived of physical strength
and of self-conflidence through sociallization processes.
The Right camouflages this reality by "offering women a
simple, fixed, predetermined, social, biological and
sexual order. Form c¢onguers chaos. Form banishes
confusion. Form gives lgnorance a shape, makes it look
like something instead of nething.”

Shelter - women are socialized into believing that they
must care for a man’s home because wlthout men, women
would be hcmelesgs. “The Right claims to protect the
home and the woman‘’s place in it."

Safety - for a woman the worild ls a very dangerous

. place. Women must ensure against giving men the ‘wrong

- impresslon’ (l.e. no provocative clothing, sensuous
looks and so forth). The Right recognizes the “"reality
of danger, the validlty of fear. . The Right then
manipulates the fear. The promise is/that if a woman is

. obedient, harm will not befall her."

\

L]

Ruleg - the Right, by creating and enforcing traditional
norms and meores, tells women what is expected of them.
*The Right alsoc promises that, despite  their absolute
sovereignty, men too wili follow specific rules.”

tove ~ a w is loved for being a woman - for doing
what she is told to do. Obedience is an expression of
love as is"sexual submission and childbearing. The men,
in return, must ensure the material welfare of women.
Hence, "to reduce the cruel inadeguacies of mortal men,
the Right offers women the love of Jedus... the one male
to whom one can submit absolutely - be Waman as it were
- without being sexually violated or psychologically
abused" (Dworkin, 1983: 21-23>.

Moral conservatives are primarily concerned with the

decline in morality and the disintegration of the nu;Gear

family. Representations of sexual activity outside the

confines of Qeterosexual‘marriage'are'cdhsidered potentially

harmful to adults, but especially to youth. Thus, thé

)
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concern of moral conservatives with pornography becomes

quite obvlious.

Pornography, in éssence.'may be instrumenta!

in- leading to: ® “destruction of the soctal” fabrlc "where

traditional, and perh Christlian, values, mores and roles

L]

musi be upheld and mainta}ned. ‘ﬂoral cqnsertativps, un]lﬁ?

feminists may,? in fact, argue for the maintenance. and

<«
-

promotion of patriaceghal values.

In Canada, many, if not all, moral coﬁéervative grégps
and individuals base thelr views upon®*a Christian doctrine
(Escomel, 1985: 38). These interest éroups‘are by and Harge
composed of both mgnland women .. However, groupé.such as

Real Women provide an exce!lent‘ekample of women wheo support

" "Qur society knows the value of freedom*, /Stdate those

of the civil libertarian position, "and we are committed Yo
/

liberty as a general defiﬁing and reéulatlng prlnclplé of
» . .

our moral and political liveéﬁ (Dixoh. 1984: 2). Dixon goes

on further to state that™ "as.a culture and a natlon,

Canadiang have a phlldéophyz we' know gomething about”

ourselves and what we want. We know that freedom is

[N . - ’

: ,
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something essential to our sense of ourselves and may well

be the first of all goals that we seek" (1984: 2). \\

For civll llbertarlans, the lssue is one of freedom.

»

. Freedom refers to the "abllity (of an Individual) to act In

te;pg'of one’s interests, desires, and tastes, it Is the
ability to act In order to reallze one’s aims, whabngr they
may be" (Golding, 1975: 53). -Civil libertarlans acknowLFdée
the fact that formal soclal organizatlen 1s inevitably
coercive and thérefore, freecdom, In the ultimate sense, can
never truly be had. Rather ﬁodern democratic societles
attempt to implement the ’}deal of freedom” reccgnlizling the
problem that freedoms can only be more or less guaranteeq as
protgcted rights. Howeler, protected ;;gﬁts; by definitlon
imply the potential wuse of coercion or;_force against
individuals who impinge upon the protected rights of cothers
(Golding, 1975: 54). Hence,. the protected rlghts (l.e.
freedoms) are often “bought at the expense of somebody

else’s liberty" {(Golding, 1975: 54>. -

John Stuart Mill, a famods philogsopher, wrote regarding

the issue of llberty:.

...the sole end for which mankind are warranted,
individually or collectively, in interfering with the
liberty of action o©of any of their number ls
sel f-protection. That the only purpose for which power
can be rlghtfully exerclilsed over any member of a
clvilised communlty, against his will, s to prevent
harm to others. His own good, either physical or
moral, i1s not a sufflclient warrant... The only part of

c
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the conduct o©of anyone, forh;which he Is amenable to
soclety, 1s that which concerns others... Qver

himself, over his body and mind, the lndividual |is
soverelgn ¢ln Golding: 1975: 55).

*

Thus, the fundamental position of civil libertarians is that
there are spheres of conduct whereby the Staté and lts law
have no Iegallor moral.Jurisdlctlon unless, as Mlli argues,
the action results in direct and observable harm to §thers.
If the‘behavior or action 'is merely an lncoqyenlence tc an
individual, a group or society, this lnconvenience must be
tolerated *for the_ gsake o©of the greater good of human

freedom" (Golding, 1975: 58).

Today, the pornography debate has created-a- forum for
civlil libertarians where they argue that citizens have a
guaranteed right to freedom of expression. Furtheﬁ%ore,
actions that are not demomnstratively harmful should be
preserved - and by implication allowed (Plxon, 1984: 3.
Specifically in terms of pornography, a qeflnite link
between the consumption of sSuch maférlal and harm to
indlviduals has not been emélrically demonstrated <(Dixon,
1984: 7). Hence, éensorshlp of pornographlc material is not
advocated. In Canada, the British Columbia Civil Liberties
Association’s position regardlné censorship is recommended
only on the basis of evidence that shows that consumption of

peornography causes direct harm and not because it s

regarded as hateful (Dlxon, 1984: 3).
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‘Research which attempts to link the consumption ‘of
pornégraphy to violen£ behavior against women has genercally
been criticized harshly by civil llbertarltans 'pn
methodologlical grounds. Scme feminlists have suggested that
these methodological requlrgﬁents, argued for by‘ civil
libertarians., are far more rigorous than would be }equlred
for research on other social phencmena. Mabowey (1984)> has
criticized the liberal approach tolmorallty because of its
"improper !nsistence on the proof of a clear and present
danger: and'QEtause it étfessés the right of individuals at .
the "éxpense of the collectlivity" (p. 21)0. Censcrship i3
therefore not advocated by civil libertarians because there
ils not substantial evidence to link the consumption .of
pornography to violent, actlng;gut behavior. — Hence
censorship is viewed as a repressive means that would
infringe upon the guaranteed rights of freedom of expresslion
(Racine, 1985: 59). Censorship is feared by thlis group
beéauae its use may Ieaé“;o an abuse of power by those who
maintain the control mechan}sms ugpdjin censoring sgexually
expliclt materlials. ‘The main con;ern for thosé of the
civii/]ibertarlan poslticon Is that more harm may be done by
banning than by permitting pornographic mateflal to exlist
uncensgsored. Therefore, according to this groﬁp. “the
democratic communlity 1s bound to protect the freecdom of
expresgssion of those who produce pornograpgy. and the rfghts

of thoge who wish to view 1t* (Dixon, 1984: 73.
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The relative subordination of women Ln'modern socletles
around the world appears to be an everpresent reallity

lrrespective . of the soclal, - politlcal and, economic

compositions of various countries. In contemporary states
. \ - -

men dominate women through gender related norms. Schur

-

echoes thls view by statlnq_&hat: _ -

From beauty norms to female' crime-processing, from
maternity norms to male crimes agalnst women...all
these and many more women-and-deviance patterns are
linked together. They are all shaped by, and
constitute important parts of, an overall® system of
subordination and devaluation (1984: 9. '

The subordination of women iIs based on a system -cf gender
stratification whereby women are always at the bottom ¢f the
hierarchy (Escomel, 1985: 37 and _Coderre et al., 1984;'3>.

Historlically, the dominance of men over women had -

_essentlally been ignored. Gender stratification was

overlocked because the male-dominated social order was
simply taken for granted (Coillins, 1985: 8}). Therefore,
can we not perceive the oppression of women -as founded

essentially in the structural and, ideclogical Ebsltlon of

‘women within patriarchy and its ideologlcal Jjustiflcation

(Eisenstein, 1979{ 2437

In Canada the porﬁbgraphy issue is one of great c¢oncern

-_‘for womeh . hhaf’dlstlngulsh s pornography and various c¢ther

offences against women fr n/all other 11legal actsg (such as
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theft or murder),.is the blatant attack by pornography upon
one “segment of the population namely women (Shanal, 1986:

49>.  Smart (1976), in discussing sexual assault and

prostitution, states that these forms of sexual deviation

may be viewed as mere extensions of cultural attitudes
N

towards sexuality and women* in general (p. 107). Clearly,

h
this statement may be ?%oadened to include the issue of

pornogqaphy. Onily since Erecently has the relative

subordination of women within the social structure been

-seriously addressed. The obvious ocutcome of such

_investigations has been the rejection of the assumption that.-

sexual stratiffcation reflects the naturai order of things.

The issue of pornography requires women and others to

examine not only the relationship between the genders, but

also the wider capitalrist patriarchy which constitutes/lhe

- setting for the lnteraction betaéen the genders.

in many ways pornography contributes to the
subordination of women by promulafting and reinforcing
images~and misogynistic attitudes regafding‘the position df'
women within society. FEminisfé regard tEE. presenfp o{
pornography as evidence gf a social malalée that is 1lnked
to the broader capitalist pafrlarchal social structure. The
message of pornography is mainly what concerns feminist
gréups. In pornography, as in the broader socltal structure,

the portrayal of gender identity refers to power for men and

a—

e
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powerlggsness for women (Gates,” 1978: 13). Pornography is
simply a more explicit reflection of misogyniétlctattltudes

-

that “are. widely -prevalent in our soclety. Pornography
promoées the ldea that woman is a mere cémmod;ty ready to be

bought and consumed by any man who desires her (Boyd, 1987).

In furthering his argument, Boyd states that:

-

...5ex s a product to be purchased. " Pornography

- shares with prostitution this buying and selling of
sexual life, urging a conception of gender relations in
which human -beings are valued for their breasts and
respective. genitalia...(Pdornography and prostitution
cannot be €asily distinguished from other promotions of
gender relatlons, insofar as the _imagery of malége
dominance is concerned. And yet by specifically making
one‘s genitalia or breasts the subject of'a commercial'
‘transaction, pornography and prostitution transform
human sexuallity into alienated labor (Boyd, 1986:
128-129> . ’

vo——

Pornography says that it is fine to beat a woman to keep'her
in "her-place“; to degrade her, to objectify her bedy and fo
ridicule her attempts to strive for equality amongst her

male contemporaries. However, these messages are not sclely

found in the most degrading and violent hard-core

pornographic magazines and videos. Lisa Steele (1985) has
pointed to"~advertising and has considered’ it' to be .-

pornographic. In discussing the adds for Calvin Klein

. I

The young man is quite muscular; the young woman who 1s
also basking in her briefs, is very thin. He is at
ease, but alseo powerful in his pose, and photographed
frontally; he is erect In his posture. She seems less
relaxed, photographed from the side, her reclining

underwear she writes:

—

—— -—



89

- flgure positloned diagonally in the frame: spine is .
arched.. .gender difference is highlighted”in such a way
as to visually reinforce the very tréditions of male

dominance... the Calvin KXlein enterprise is not mo&?\J’\k
interested in promoting androgyny and symmetry - thus

equal{ty - between the sexes ‘than It ils In
nationalizing its bank accounts. The company knows as
well as any of us that lts sales might drop

dramatically if its customers were less anxlous about
. their own sexuality (p. 66).

. \ : ' !
Images of male dominance are found everywhere in popular
culture and continucusly. relnforcg the concept of femafe
subordination. Valverde argues that it is the capltalist
pétr}archy that gives pornography its ppwer'(19§§: 1520.
Moreover, she argues that mgéculine bellefs and practices .
‘are encouraged and glorifiéd by pdfnography.- However,
-instead. of focusing on how tb define pornography. She
contends that we must view pornograpﬁb as a sociél précéss
Cexamining how pornography operates In concrete 'situations)
and then, perhapshwe will knodTwhat it ls._g/éssentiallf.
Valverde makesﬂtwo pointg. Firstly, she states that the'
heggmcny of pornography seeks to create a femgfe deslire in
'its own image. This image purports to “shqw Qoman‘ as
"asplring to the p&sitlon‘ﬁf cbject of the oppressor’s desire
(ValveFde, 1985: 153%. The final point is that pornography
is not,neceséérlly the most misocogynistic or patéiarchal form
of ‘culture. Rather there are equal ly offensive patriarchal
forms of culture (such as advertlsements of everyday goods?

that must be Investigated and that will render broéde;

insights into women‘s oppression (Valderde,l?BS: 153).
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Geraldine Finm’s (1985) phllosophical‘ analysis - of
pornography focuses on the'rolé of men as observer-subject
(i.e. thrqﬁgﬁlmen’s consumption of pornography) and'exam;nes
the role of pornogfaphy wlﬁhin a -patriarchal soclal
structure. She begins her discussion by‘;£atlng, as most
femin[st writers do, that po;noérapﬁb reproduces the

hierarchical differences that exist between men and women,

and subsequently promotes the lidea that women are objects

" available for the consumption by a subject which Is

essentially male (Finn, 1985: 82). Cor;espgndin§T', women
become, what Finn terms the observed-cbjects in'pofnography
as'they are, in fact, observed by men. Thérefore{ man is
regarcded as the observer-subject and woﬁan as - the

observed-object. Finn states that:

(Pornography) presents images of women, but only to
designate men and the ®dclal relationship between them
and the ohject-woman-viewed. Paradoxical as it may
seem, pornography does not reveal Woman, though in 1t
Woman reveals all, because Woman does not disclose
herself as subject in porneography. 0On the contrary, it
is Man who is revealed in her objectification: For the
Woman he observes s the objectificatiom of his idea.
She is after all Man-made: not a real prostitute, but a
product o©of the masculine Imaginaticn, the Word made
Flesh and inevitably bearing the mark of her creator
(1985: 83>.

Hence, men are constructed in pornography as the creators,

P |
spectators and owners of women’s bodles. It 1s <thls

ownersﬁip which glves men a sense of power and domination

- 2

over women. Mofeover, Finn afgujs that pornography offers

i

/
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- men a ‘Sort of security from having to interact wlth real

-

wdmen. Firstly, the consuﬁptlon of‘bornography protects men

from prostitutes whom the author clalms are women who are

—

sublects (i.e. control Ters) of their, own sexuality.
Pornography severs any real-life link to a real-life person.
This distance between the observer and the observed

incrggses men’s control by reducing the prostitute to the

sight/site of men‘s sexuality (Finn, 1985: 86). Secondly,
gy

pornography allows men to participatg within a larger

community of men who alsc consume pornography, and who can

therefore exchange women albeit only .symbolically. Finn

argues that "{(mden it seems must e&change women to reallze
themselves as men, i.e. establish their gender-identity as
mascul ine, and earn the recognition and, meore importantly,

the alliance of pother men" (1985: 8%5).

In terms of the broader social context, Finn states
that "{i>t iéithe power of patriarchy, men‘s will inscribed
on women’s bodies, which excltes the porﬁographers" (1985:
875. Therefore, pornography is about power - the power of

men to dominate and control women:

(pratriarchy reguires such a regime and thrives on

sexual incitement: on the identificatlion of self with
— gex, Sex with pleasure and pleasure wlth potency

(dominance and submission? (Finn,fﬁﬁBS: 905.

Y ’ /

In conclusion, the author proposes ;hat members of

soclety must begin to refuse the sexual codiflication of
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their 1dent1ties and of their pleasures. Furthermore, as
1nd1v1duals we must stop appraising one anoéher as obJects,

using superficial cplterza such as appearance as a guideline
-»

—— -

‘of worth. Rather the author states that we must present
puréelbes to the world "in all our amblvalence and
ambiguity” (Finn, 1985: 92). .

-

in terms of abolishing patriarchy the.key lies not 4;\
the dreétlén of a ‘new man’. Instead we must destroy'fhe

concept _of man that we, as a soclety, have all created and

reproduced. It is'only in doing so that patriarcﬁy will be

ruine® thereby allowing for a society where men no longer

need pornography.

The evident sgbordination of women within t;e formal
social structure obviously reinforces women’s inferior
position. However, it is important to E; ize that the
dominant culture also reinforces women’s ocial status
through informal norms and étereotypes. Since the
pernographic indpétry is nbt only dominate ] men’s

financial- interests, but is ‘also directly linked to the

promotion of the most damaging cultural sexism, It quite

'_clear]y conétitutes an issue which cannot be investigated

without .considering the reality of . gender-based group

conflict C(kos, 1987). o ¢

Q
¢
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Recabltulating’ the dlsdusslon of Tﬁrk’s soéietal
dichotomy consiating of th; aptho;;tles or Ehose who compose
the dom}ngt ?ecisloﬁim;klhg g;ouﬁ. on the one hand, and the
subordln#te category or ‘those who are affected by the law
but whé affect the law reTativer’llttle. on—- the .other hand, .
we can clearly relate this dichotomy to the status of men
and women in Canadé. It is general'knbw]edgc that men in
Canadian socijety are those who hold the majorlty of"
decis}on-maklng positionslig‘governﬁent, business and other
formal ;qencles. Clearly, the sexual stratification of men
and woﬁén exists inﬂpanadlan society. However, this is not
té suggest that we can or should dichotomize the conflicts
between the interests of men and women on such’'a cut and
dried basis. It is assumed that in ;erms of” the pornography
debafe in Canada, we will witness the phencmencn of strange
politicai alllances amongst varloqs groups Iin an effort to
promote their similar interests. For example, men who_
suppert the emancipation of women may Jjeoin forces. with
feminist groﬁés. Furthermoré, we may hgve conservative
groups . which may also assocliate ‘tﬁémselves with the
feminists in promot{ng certain poliéles. ‘These three groups
may come together wlfhzcommon demaﬁds - for exémple they may
-eall for the cengorshlp . of - pornographic materi;l.

H - -
Nevertheless, the underliying reasons that these groups may

have concerning their demands may differ greatly.
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Certain géneral-aséumptions have been formulated based

-

upon and validated in e@fifer researth presented in this

literature review. These assumptions are ocutlined beiow:’

~

kgroun v h -
- ’ " \ -

1- Similar to  other discussed earlier attempis at law
reform, . the pornography debate 'in Canada creates a
forum for much social conflict whereby differing groups
attempt to create and enforce . legislation that is
reflective ,of . their partidular political and
philosophical positicns. . -

2- This éonfTTEt surrounding the porn&graphy cdebate stems
from a more funcamental sogietal conflict namely that
of gender, conflict. .

3- . This gender conflict is rooted in the different life
éxperiences of men and women, the different
socialization processes of ' men and women and the
different perceptions of male and female sexuality
resulting from the unequal distribution of power and

- status amongst men and women.

4- The, present Criminal Code. provisions dealing with

pornography represent the views of men in a capitalist
patriarchy. ..

}
As well,?mveral working hypotheses have been developed

on the basis of this literature review and are used mainly

tp focus and guide the process of data cocllection. Due to

the limited nature of this research project, the‘hypotheses'

that could be tested are those that are quite narrow in
scope and therefore, a} this stage, it would neither be

Justifieq nor practical to formulate more general, properly

thecretical hypotheses regarding the relationship between g

diffedent variables. The following specific suppositions

~

- g . - -~

L .
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will be assessed through the systematic categorization and _ -

s

the examlination Qf the briefs presented to 'tﬁé‘ Special

Committee on Pornography and -Prostitution durlng'the bubllc'

hearings held thcpuéhout Canada in 1984. The hypotheses

are:

1- The presentations made to the Fraser Committee were
generally based upon three philosophical traditions.
These philosophical traditions are the «cilvil
tibertarian, the moral conservative ,and the feminist
peositlions. ' ' : -

2- Due to the great and expliclit feminist concern with

; pornography, most presentations made during the public

hearings of the Fraser Committee were reflective of the
feminist positicn in terms of the definition of
pornography proposed, the perceived effects of
-pornography and the policy recomméndations suggested.

4 k- 4

3- Those presentations made to the Fraser Committee during
the public hearings which were of the civil libertarian
or the moral conservative views coincided, in some
cases, with the specific demands and concerns expressed
by those who support the feminist position. However,
the demands and concerns of the civil llibertarian and
moral conservative groups sStemmed from  different
philoscphical premises and did not share the feminist
point of view,

4- The Fraser Committee’s recommendations to the federal
government reflected an effort to acknowledge and
incorporate the demands of those numerically dominant

groups who vojced their concerns from a feminist point
of view. . T

S~ The tentative legislation introduced by the Conserva-
tive government durling the summer of 1986 did not
reflect the general orlentation of the recommendaticns
proposed by the Fraser Committee but instead, was a
direct expression of a partisan ideological bias.

~,
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while some elements of the femlnist demands were
incorporated they were placed In an alilen phllcsophical
context and deprived of their original meanlrg. The
patrlarchal government was not reagy to recognize
feminist organizations as fully legitimate pollitical

pressure groups.and to translate their concerns into a
coherent leglslation.

Conclusions

The flrst two sections of thlé chapter Fempt to
demonstrate that a conflict theory approach to the study of
law reform in the area of éornographyfls both relevant and
appllcable.- Furthermore, a gender-based SOnfllct
perspectlive ;ls also applicable due to the relative
subordination ‘of women ir .Canadian society. The third
section of this chapter reviews briefly the three major
positions of the interest groups involved In the present
pornography debate. The fourth section dlscusses the
relative subordinatlion of women in Canadian society. More
specifically, this subor‘@natlon of women is shown to be
relafed to pornography whereby pornography- 1é instrumental
In malntalnlng the a{tltudes that perpetuate the notlon of
the ;;Tétlve powerlessness of women. Pornography.
therefore, merely.reflect: the reality of women within the
broader soclal context of the \capltallst patriarchy.
Finally, this literature review leads to the formulation of
a number of assumptions as well as =specific working
hypotheses, or ;upposltlons.'to be tested in a study of the
Ffﬁser Committee’s public hearings, fiﬁal' recommendat ions

and the proposed draft legislation embodied in Blll C-114.
.
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This chapter focuses primarlily on the Fraser Committee.
To begin, the creation of the Fraser’Commlttee is contex-
tually located. Easentlaily, th¥_ varlous soclial and
political factors which led to the creatlon of the Fraser’
Committee’s implementation are discussed. Secondly, the
terms of reference and the Committee’s mandate are outlined.
This chapter goes on t6 provide an overview of the
recommendations subsequently made to the Canadlan government
regarding the pornography questlon. Finally, the draft
legislation embodied in Bill C~114 that was Introduced
during the summer of 1986 by the then Minister of Justice

John Crosblie is examined.

The Social and Politicaj Context of the Establishment of the

Fraser Committee

7
In 1978, the Standing Committee on Justice and Legal

Affairs of the House of Commons, chaired by Mr. Mark
MacGuigan, re\:ported- on the subject-matter of pornograp;hy.
At this particular time, Canadians were agparently becbmlng
Increasingly concerned over the quantity and .;ature of
sexually explicit material avallable tﬂroughout the country.

Consequently, various members of the House of Commons
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lﬁgfoducgd'prlvate member‘s bills to deal with the percelved

" problem of pornography. ‘The introductlon of these bllls

(C-206, C-207, C-239, C~-241, C(C-318, C-325, . C-348, C-399%
C-400 and C-402) led to the question of pornography being

re%erred to the House of Cdmmons Standing Committee on

‘Justice and Legal Affairs (see Report of the Standing

Committee op Justice and Legal Affairs, Issue No. 18-19783.

The Standing Committee -heard evidence from varlious

sectors of Canadlan soclety. Those who voiced their

concerns to the Standing Commlttee repeatedly discussed the
increased avallabliity of sexually expllcit materilals.

Furthermore, there was, at thls time, an awareness that thils

- sexually expllc;t_maferlal was clearly exploltive of women

and children. This notion of harm was echoced In the Repoét

of the Standing Commlittee:

... (women> are portraved as passive victims who derive
1imitless pleasure from Infllicted pain,— and from
subjugation of acts of violence, humillation and
degradation. Women are depicted as sexual objects
whose only redeeming features are thelr genltal and .
erotic zones which are prominently displaved in minute
detall. Alsoc of concern to this Committee and to all
Canadians has been the recent Influx of publlcations
depicting and describing the participation of c¢hlildren
— in sexually expllcit acts... This so-called "klddie
( porn" Iis reprehensible and clearly unacceptable |In
contemporary Canadian soclety. It 1= exploltgve of
.¢hlldren. Very- llttle of either type of sexually
expliclt material involves men as™a main feature... The
effect of this type of material 1Is to relnforce
_ male-female stereotypes to the detriment of both sexes.
It attempt=s to make degradatlon, humlillation,
victimization, and violence in human relationships
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appear normal! and acceptable (Report of the Standing
Committee on Justice and Legal Affairs, 1978: 18:3-=4).

Eleven recommendatlions were put forth by this Standing

Committee. They are outlined below:

i—- Police forces at all levels, in both Canada and the
United States, must engage in a vigorous effort to
apprehend and prosecute the producers,
manufacturers, distributers and importers and
sellers of sexually expllclt.material. .

2- Canadlian -Customs musat undertake an Intensive
campaign of detectlon and prohlbltion of the entry
into Canada of sexually expllcit material.

3- The necessary persconnel should be tralned and the
neceasary equipment should be acquired by the
Customs and Exlise Branch of Revenue Canada in order

to enforce Recommendation Two across Canada in a
coordlnated manner. 4

Report of the Standing
Committee on Justice and Legal Affajrs, 1978: 18:5).-

These first three recommendaticns dealt with the lmportation
of "pornogfaphlc m#terial. Apparently.m much of the
pornographic material thét s available in Canada |I=
produced in and imported from the United States, and to some
extent, from Europe. The Standing Ccmmitteé encouraged
police forces at all levels and customs officials to engage
in a vigorous campalgn against the producers, manufacturers,
dlstributors and importebs of pornography. The q;emalning
recommendatioﬁs are as follows: '

4- Sectlon 159(8) of the griminal Code should be
amended to define obscenlty more <clearly by

Including any materlial involving children C(anyone



who IS or appears to be under 16 years of fage)> or
the undue degradation of the human person within the
crliteria.

5- Expert witnesses should not be permitted to glve
ebldence_ regarding community standards during a
trial.

6- The Attorney General should Dbe permitted to
over-rlide an accused’s option for mode of trial, and -
request a trial by Jury in cases prosecuted under

gection 159 of the Criminal Code.

7- Sectton 166 of the Criminal Code should be amended
to make the procurement of children for the purposes
of prostitution or participation in the production
of sexually explicit materials an offence punishable
by ten years imprisonment. : .

8- Legislation should be created to ensure that
gsexually &expllclit materials be discreetly
advertised, displayed and sold to adults and under
no -clrcumstances should youth or c¢hlldren be exposed
to such material.

9- Secf\on 165 of the g:lmlngL_gggg should be amended
such that anyone convicted of a first violation of
section . 159 1s guilty of a summary conviction-
offence or of an indictable offence and is liable to
imprisonment for flve vears, and for any subseguent
offence, to imprisonment for ten vears. In the
instance of procedure by indictment, to a fine
established at the discretion of the court.

10- An order of forfeiture should be applied to stop
further <dissemination of any suspect sSexually
explicit material while criminat charges are

- pending.

11- Section 165 of the Criminal Code should be amended
to provide for the automatic forfeiture of anything
selzed from a person convicted under sections 159
{Corrupting Morals) or 164 (Mailing Cbscene
Materials). 4 :

Justice and Legal Affajrg, 1978: 18:5).
‘These recommendations were deemed necessary In light of the

growing demands voiced from women” s groups which argued that

"the obscenity legislation did not take sufficlent account
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of -the insult and degradatldn to women which i=s contained in

pornographlé materials* (Minutes of 'the Proceedings of the
. / 3 :
Standing Committee on Justice and Legal Affairs, 1979:

9:23). Hﬁieover.-there was an obvious concern regarding the
questlon' of child porﬁography and the s=sexual abuse of
chlildren. However, from what can'be found in the Minutes of
Proceedings of the Standing Committee, 1t would appear that

thege recoifmendations were altogether rejected by the then

Minister of Justice Jacques Flynn (ning;gg_gi_ﬁnggggglngg_gi

the Standing Committee on Justice and Legal Affairs, 1979:

\ ———
-

9:242.

~

A couple of years later another Standing Committee was

created to investigate the question of street soliciting for

the purpose of prostitution. In 83, this Standing
Committee, chairecd by Mr. Claude-André Lachance, put forth

five recomméndations toc the federa3 gove ent suggestling

amendments to various sectlons of the dealing
with street =sollé¢lting for the purpose of prostitution.
Moreover, this Standing Committee recommended the creatlion

— A

of another committee, within three years of the ccmlng into
force of the proposed Crimipal Code amencments, to review
the problem of prostitution in.Canada and to Bubmit a report

to Parliament which would include a statement of changes

™ )
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'*/ such I committee would deem necessary . (Report of the
Standing Committee on Justice and Legal Affaics, 1983:
126:11). u R . -

———

Consequenttly, in June of-1983, the Special Commjittee on

Pornography and Prostitution (cited as the Fraser Cdmml‘zeeD

was establlished to investigate tbe:p;oblems asgclated with
pornography and p;ostltutlon, and to conduct soéiolegal
research to prqvide.a foundation for lts work. However,
-prior to the establishment of -the Fraser Committee, the
federal government had been accused of vacillating on both
the issues of pornography "and prostitution.  Cohcerned
Ilndlvlduals and lobby groups were left disappointed when the
recommendations éf the Standing Committees dealing with
pornography in 1978 ~and prostitution In 1983 were
disregarded. However, the lncreasing concern and political
volce of feminists and varLous communify ékéups was
certainly instrumental in keepling the pornograph; and
prostitution debate on the political agenda. As one member

-

of the Fraser Commlttee states in retrospect:

{

The creation of the Fraser Committee was thus seen by.
those who were eager for action as (at besat) a stalling
tactic and ¢(at worst) a farce (McLaren, 1987: 40).

It would appear that the then Minister of Justice Mark

MacGuigan was confronted \Jlth a situation which required

“the more honorable obJective of undertaking a careful and
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dellbergte study of both these social phenomena with the
view _gf- developing more rational and less emotional
responses than-had been vaﬁn;gd up. to that polﬁt in time...
(n>o other optloné open to thq Minister for .formulating
policy‘ seemed llkely to produce satisfactory or timely: .
results® (McLa:gﬂ.‘198?: 40>. .The previous reports of th;a
Standing Comm!ttees qf Jusflge and Legal Affairs could have
perhaps been utilized to amend. legislation dealing Jlth
pornography and .prostltutlo . However, in terms of

. »
pornography, the time lapse had left asome of the assumptlions

of the T978 report outdated (McLaren, 1987: 41). Regarding _
prostitution, the 1983 report was narrowly confined tb,
investlgating street soliciting aﬁd therefore was not
éufflclently sensitive_to prostitution as a broader soclal
issue. in Canada. (McLaren, 1987: 41)5. Morecver, lt‘hwéé
thought that thé.hearrngs held by the Standing Committee on
prostitution did not rendef a wide ra‘nge-_of vie.w.s on the
toplc.- Thus, from the polnt of view of the §6vérnment. the
Fraser Committee was creétédl to deal with the issues of

e

pornography and prostitution in a more ‘“"sensitlve and
: , . \
comprehensive manner® than the two previous Standing

Committee reports had done (McLaren, 1987: 41).

*

Terms of Reference and Mandate of the Fraser Committee

The Fraser Committee was created by - the Trudeau

government and was, as previously stated, established to
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respond to_publlc concerns about pornography and

prostitution. As the Committee states in lts report, it

~ -

regarded the most important aspect of its woﬁrk to ascertain’

the views of the public on the issues (The Fraser Report,
1985: 9>. Frledland points out that virtually all Royal
Commléslons established by the government mgke an.a_ttempt to
consult with the public (1978: 234).. Hence, if the federal

government ls more wll]iné to at least symbolicalliy permlt

)

committees to make recommendations to amend legislation, it /
follows that the comnittee s9gystem-wil! not be ignored by

interest groups (Friedland, 1978: 235).

-

The F_r'aser Committee w.as composed of four women and
three men, and was chaire,d by British Columbia Lawyer Mr.
i?aul Fraser. Initially there. was| ‘some publihc conce::; over
the campocsition of the Conmlé% Some individuals
criticlized- the cholce of Couml‘fttee member= by stating that
these people held and refl-ected the political and social
interests of the then Liberal government in pwe;/(HcLaren,
1987: 42>. -Anothér asgessment of the E‘réser Committee

member= was made in an editorlal by the Edmonton Sun on

Saturday, June 25,"1983. The article stated that:

° ¢tdhe C ittee jtmelf is a travesty. It ls a stacked
deck of\ professional men and women - feministsey
lawyers, professors -~ to whom prostitution itself lIs
probably an anathema (in MacLaren, 1987: 41).
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to some extent the establishment of the Fraser

Committer was somewhat: controverslal,

were

I

3- To a

a——

The speciflc terms of reference of the Fraser Ccmmlttee-

-

ast out'ln its Report as follows:

1- To consider the problem of access to pornographys

It effects nd what |s consldered to be
pornographic In da. -

2- To consider. prostitution in Canada with particular

reference to loltering and street soliclting for
prostitution, the operation of bawdy houses, Jlving
off the avails of prostitution, the exploltation of
prosEltutes and the law relating to these matters.

certain public views on the ways and means to
deal with these oproblems by invitilng written
submissions from concerned indlividuals and groups
and by conducting.meetings in major centers across

—the country.

4- To consider the experience and attempts to deal with

these problems in other countries, including the
United States, European Econcmic Community and
selected Commonwealth countries such as Australia
and New Zealand.

5- To consider alternatives, report' findings and

recommend solutions tc the problems associated wlth
pornography and prostltution in Canada (The Fraser
Report, 1985: S-6). ’

: +« ) - : )
To fulflil]l these terms of reference, the Department of

'Justlce, after consultation with the Fraser Committee,

commissioned varlious research proJects.:/These studies were

1]
published in the Department of Justice’s serjes of Working

Papers on Pornography and Prqptltutlon and were useful in

famillarizing the Fraser Comlttee with the |smies ana thé

various aftempts 4o deal Qlth the.problems in other
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countries. Furthermore, extensive legal research was

‘undertaken by the Fraser Committee’s Director of Legal

Research *q the following areass:-

- Comparative legislation d Jd;lsprudence in the
Unlted States, the United Kingdom, Australia and New
Zealand. _..

2- The provisions of the Criminal Code and related
Canadian jurisprudence.

3- The provisions of the Charter of Rights and Freedoms
as'they relate to pornography and prostitution.

4- Canadian municipal by-1aws and related
Jurisprudence.

i
- 8- Srevious proposed Canadian legislation and
estions for law reform. .

6- Review of reports of varlous Canadian Parliamentary
Committees, Law Reform Commission, American, English
and Australian Commissions and Commliitees on
cbscenity, pornography, fllm classification and
prostitution. (The Fraser Report, 1985: 8).

\\\ " The public hearings held by the Fraser Committee weré

lpstruméntal in allowing concerned individuals and Interest

: - groups to express thelr views and submlit written briefs to
i\

the Committee fo;\iurther consideration. Befq;e actually
beglnning the public héarlngéh the Fraser Commltte; decided
to publish an Jssyes Paper for public circulatloq which
would descrlbé:and publiclize the lassues and would ultimately
aid In focusing discussion during the meeting=s. The publlic
hearings were conducted from January 1984 to June 1984 in
twenty-two centers throughout Canada. The public hearings

were held in every province and territory of Canada, in
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large citles and in small thns. In an attempt téigscertaln
‘"the viewpoints, reactions and suggestions of Canadians
living In alvl parts of the country and in all sizes of
communities (The Fraser Report, 1985: 10). Furthermore, fér
thoéé individuals who did not desire tc make a public
submission before the Commlttee, private “interviews were
"conducted. During these private. lntervlé;s Comm!ttee
members benefited from the experience and Iinsight of
prostitutes, former prostitutes, ﬁerformers. parents of
young preostitutes, social workers and dtherg_(xhg_jxggg;

Report, 1985: 10). Moreover, in terms of pornography,

members of the Fraser Committee also made an effort to view

materlial that was deemed to be pornecgraphic and that was

circulating in -Canada at the time. Flnél]y, the Fraser
Committee undertock consultations with various federal and
provincial Departments and Commissions In an effort to
consider nct only the views of the public, th also those of
administrators, bureaucrats, researchers and others involved
with the effects and the regulation o©of pornography and

prostlitution.

On April 23rd, 1985, the seven hundred and flfty-three
page, two volume WLMM&:: containing

one hundrgg and flve recommendations was released.
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Recommendations on Pornography
The Fraser Committ&e-proposed a total of flfty-elght
re;ommendatlons concerning pornography, ‘suggesting
legislatlive amencdments And innovations to the Criminxal Code,
the Customs Tarliff, Canada Post, the Broadcasting and
Communications Act, Human Rights. Law and the Flim
Clasélflcatldn and Censorsh{p regulatlions. The Fraser
Committee, in making lts recommendations, was gulded by the
fundamental principles’ of , équallty. responslblllty;
individual llberty, human dignity and the appreclation of
sexuality (ihg_jxggg:_gggg:;. 1985: 24-26>. In terms of
equgllty. the Committee recognlzed_that‘TE§T§1atlon dealing
with pornography must embody the notion of legal, social and
economic equality between men and women. However, a child

cannot be treated as the full legal equal of the  adult and

-—— ' -

therefore must accept a curtallment of- her/his capacity to
act as a free agent. Simlilarly, the Commlttee assumes that
mosf adults make decisions freely and are thus responsible

for thelp_ggtlons. In contrast, children are considered to

e more vulnerable and thus require 'soclety’s protectlon

when dealing with porcnography. In terms of individual

‘ liberty, the Fraser Committee felt that the state must

impinge upon the lives and conduct of lndividuals when their
behavior is deemed unacceptable, results in harm to others,

or threatens the dignity of the person. Moreover, the
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Committee recognized the fact that Individual rights may, at

tlmes.*cpnflfct with other guaranteed rlghts such ih human

f/ws}gbity and voluntary wmsexual activity (The Fraser Report,

-#/J/ - 198%5: 26). ‘ With regards _ to pornograghy, the Fraser

Committee acknowledged that fthe Flght of some £b equality
will sometimes run dlreétly counter to éhe rlght of others
to create and enjoy the creations o©of others" (The Fraser
Report, 1985: 26). Anq finally, tge recommendatlons of the
Fraser Committee were premised on the acknowledgment that

‘human belngs generally enjJoy and benefit from open and
caring relatioenships characterized by mutuality and respect.

-

This principle extends to those who are under the age of 18
years as well. Hence,h égildren are regarded as sexual

beings by the Fraser Committee.

-

* The following i=s a summary of the malin recommendations
put forth by the Fraser Committee to the federal government

regardling pornography:

i- The .term “obscenlty’ should be replaced by the word
‘pornography’, care being exerclsed to ensure that the
definition of the prohiblited conduct, material or thing
ls very precise.

2- Pornography should be classifled according to the harm
invoived or the acts depicted. Controls on pornography

should be organized on the basis of a three-tler system
namely: - i

A- pornography causing physical harm,
B- sexually viclent and degrading pornography, and
C- expllicit pornography the definitlon of which would
- lnclude "visual pornographlc material in which is
depicted vaglinal, oral, or anal |ntercourse,

v
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masturbation, lewd touchlng of the breasts or the
genltal parts of the body or the lewd exhlbitlon of
the genitals" (The Fraser Report, 1985: 672).

- \

The use of the postal system to mall pornographlc
material which describes or deplcts chlldren under the
age of 18 years or advocates the sexual abuse .ef
chlldren should become a new offence.

Live shows in which explicit sexual conduct is depicted
should be allowed on the condition that an approprlate
warning is given regarding the nature of the

- performance.

Sectlon 282.1¢4) dealing with the definitiom of
identiflable group in t hate propaganda section. of
the Crliminal Code should be broadened to include sex,
age and mental! or physical disability. Hence, graphic
representations which promote the mnRiscgyny of women
should also be covered in the legislation deallng with
hate Iiterature. .

Regarding the Customs Tariff, the nature of
pornographic material should be precisely deflned to
control the importation of pornography.

Customs Canada should mailntain Jurisdlction to clear
fllm and video recordings for importation into Canada.

The application of existing legislation to pornography
lssues should be explored by Human Rights Commlissions.

A new section of the Criminal Code should be enacted to

deal with the production, disseminaticn and. possession

of materlial advocating, encouraging or presenting as
normal! the sexual abuse of chilldren. The penalty for
such an offence would be !mprisonment for up to ten
vears.

In termas of fiim classification and censorship, the
Fraser -Committee suggests that film reviews should
contlnue to be done at the provincial level whereby
such review boards could refuse to permit exhibition in
the provlnce of fllms which are contrary ‘to the
propeosed Criminal Code definltion of pornography.

Provincial fllm review leglsl%tlon should contaln
explliclt standards to governs the review boards”
activities In the classificatlon and censorshlp of
£l1ms (The Fraser Report, 1985: 671-681).
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Moreover, a number of general recommendatl!ons were made
by the Fraser Committee which are equally applicable to the
areas of pornography and prostitution lnvolving both adults
and‘chlldrén.- These éenqral recommendations propose that
the federal_ and pngviﬁcla}l governments sﬁould engage in
efforts to strengthen pothr_thelr--moral and flnanclal

\ o
commltment to removing economic and social inequalitles

between women and men, and dlsé:{flnatlon on the basis of
sexual preference. Furthermorei the Fraser Committee
éuggests that adequate soclal programs must be mad?
available to assist women and youth in need of speciallized
gservices. These speciallzed'aervlbes mlight lhclude, for
example, both mental and physical health sefvlces. aS'weil
as education, employment and advocacy programs. - And
finally, speclflcally In terms of education, adequate
programs must be designed to 1) increase the general
understanding of sexual relétions and 2) to promote further
appreciation of the impact of the mass media In creatling and
maintalning attlitudes about human behavior (The Fraser
Report, 1985: 703).

Ihe Draft Legisjation

]

'On June 10th, 1986, the then Minister of Justlce Mr.
John “Crosbie .lntroduced in Parllament- legisiation to
completely revise Criminal Code sections and the jtem 9f the
Customs Tariff which deals with pornography (Canada - News

RBeleame, 1986). rﬁIhlg(proposed leglistlation was embodled in
Bill C-114. | B

&
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Similarly to the recommendations of tbe- fraser
éoﬁ§lttee,rhill C-lléhproposed.a definition -of pornography
under section 159 of the Criminal Code which would ldeally
lead to a preclise classification of pornographic matertial.
Essentially, the tentative legislation made provislons for
dealing with four types of levels of pornographlc material
unlike the thoge-tier syst;m that the Fraser Committee
proposed. The four levels of sexual}y explicit materlals
would be: 1) degrading pornography, 27 peornography that
shows physical harm; 3> sexually viclent pornography and 4) -

gimple pornography.

Bill C—1}4 proposed a genef%l definition of

-~ -

pornograQQf. Pornography would be defined as:

-Any visual matter showing vaginal, anal or oral -
intercourse, ejaculation, "sexually vioilent behavior,
bestlality, incest, necrophilia, masturbation or other

T gexgalactivity (An_Agt to Amend the Criminal Code ang
, 1986: 2.

It fiiﬁspséntlally this last part, namely the words ‘other
i

ae actlvity’, which most troubled feminists, artists,
clvil llpbertarians and others due to the vagueness of- the
expression. Clearly, feminlsts who adveocate the creation of

gex-positive images felt threatened by the defintition.

Likewlse, c¢lvil libertarians and artists, for obvious
reasons, were aiso concerned with the new legislation (gee

Diamond, 1987).
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Furthermore.ldesplte this attempt to make a dlstlnctlog’
between the different types of pornographlc material, the
proposed leglslation provides the exact same penaltles for
coffences regardless of the nature of the porpographlc
material. Thus, everyone who distributes pornography,
regardiess of the level of vicolence or sex contained within,
is guilty of an dJdndictable offence and Is liable to a
maximum term of Imprisonment of f{ve years. Moreover,
everyone who sells, rents or displays pornogréphy is liable

te imprisonment for a term not exceeding two vears or s

gulity of an offence on‘summary conviction.

This tentative Jegislatlion also provided the accused
with varlous defences regarding the educatlional, sclentific
or artistic merit of the material. As well, this bill h#id
the ‘eighteen vears of age’ limit making it the flne line
which dlvldés those who may legélly consume pornographlc
material and who may purchase so-called sexual alds from

those who may not.

Chlild pornography was clearly a concern in this
proposed legistation. The chlld pornography pfovlslons vere
designed to apply to chlldreh under 18 vyears of age
simllarly to the recommendaﬁTan of the Fraser Committee.
Hence, the dlstrlbution, importation, and productlon of
child pornography could result in a penalty Ef up to ten

years imprisonment. Likewise, the use of a child in the
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productlon of pornography carried with it a penalty of up to
ten vyears tmprfsonment. Also prohiblfed was the
distribution, sale, rental or .display of pornography
advocating child sexual abuse. d;ce again, the sanctlion

meted out for such an §ffence was lmprisonment for up to ten

vears. The simple possession of pornography advocating

child sexual abuse Qas punishable on summary conviction.

In terms of theatrical performanées, every owner,
lessee, manager or person in charge of a theatre who aliows
to be presented a pg;formance_that advocates as normal the
sexual abuse of children is liable to lmprisonment for up to
ten vears; a performance that involves in a sexual context
the physiqfl harm ;p a person is llable to imprisonment for
up to flve years:; a performance that involves violent or
degrading acts (e.g. bondage, bestlality and the like> |is
llable to 1mprlsonmen£ for a term of up to five vears or on
summary convictlon (Bill C-114; 1986: 11). Finally,
perforﬁances that present sexual acts generally (e.g.
masturbation, Iintercourse and so'forth) are illegal ar i may
have been punishable by up to twe years lmprisonment or on

pr———

summary conviction. -

Furthermore, Blll C-114 also wlddened the definltion of
jdentiflable group’ to include groups distinguishable by
sex. This aspect of the proposed legislation was clearly In

accordance with the demands of wamen‘’s organizatlons and
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with the earlier recommendations macde by the Fraser
Committee. In _terms of the Customs Tariff, a new ltem was
added which would have made it i1llegal to lmport lnto Canada

all forms of pornography lncludlng hatelg;opaganda and child

pornography.

_ Reaction to_the Proposed Legislation as Portraved in the

Media

The lntroductloﬁ of Bill C-114 In the House of Commons
_Lgft members of parliament and theg public in an uproar. The
controversy centered primarily on the deflnltlén of
pornography sSuggested. However, In terms of child
pornography and child sexual abuse, public regction to the -
Bill was generaltly fgvorable. Members of both oppogitlon
partieg and chilld service providers were cited as praising
the government initliatives in these areas (Bindman and
Warburton, 1986: A16; Sallot, 1986: 1). One Liberal critlc
John Nunziata called the proposed bill “good legislation
dealing with the young" (Warburton, 1986: 4)>. Bill C-114
was apparently designed to target ‘kiddie porn”
particutarly. In fact, “Crosble described the new
legislation as a virtual panacea, stating that -it would “end
(the> sexual abuse of children and exploitation-by adults”
(Warburton, 1986: 4> and “restore human dignity" (Bindman
and Warburton:-1986: 1. Furthermore, this relatively tough

legislation was deemed necessary and in a sense, was
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legitimized by Crosble when he stated further that "it’s a
stgtément by the governmgnt of behalf of the people of
Canada that these abuses are unacceptable in Canada today
Snd'wtll not be toleréted“ (ﬁlndman and Warburton, 1§86: 1
and also Sallot, 1986: A4>. Thls last statement by the then
Minister of Justice appears to imply a hothn of consensus
amongsé Canadians regarding the protection o¢f children.
Quite probably., in terms o; the pornographlic exploitation of
children, fhere may very wel]l exist a gene;al.consensus in
Canada on the lésue. Nevertheless, what 1s interesting is
the usage by Crosbtie of the same argument - suggesting this
image of.’consensus amongst Canadians’ - to galn support for
the remalinceér of the bill which, In certaln areas, -was
clearly fardgpre controverslial. As one journallist suggests,
“Crosbké’s officlals could not produce any evidence that
_supported the Minister’s contention that he was merely
resgondlng to the demands of a lnaJorltg of Canadians by
introducting Bill 6-114 in Parllamen%;“SCalamai, 1986: 1).
In making reference to adult pornography, C’::osbie
stated that "the pinup has now become deplctloﬁs cf scodomy,
incest, besﬁiallty. sadism, mascchism and degrading sexual
conduct,'and_soclety must a}ct to prevent this going} any

further* (Sallot, 1986: A4). Moreover, Crosbie’s reading of

the public oplilnion was tBat *the Canadlan publlic does not
. ~ .
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want this monstrous anterial freely avallable ... (tlhey

want pornography stopped" (Steffenhagen, 1986: All).

- According §% media reports, the‘adult pornography

amendments  were criticlzed by the Liberals, the New

Democrats,(;emlnists and others as belng far too breoad and

——

all encompassing as "vyou can fltﬂany'visual material into

the definition" (Blindman and Warburton, 1986: 12. Yet
\ .

thease amendments to the obscenity provisions of the Criminal

Code were advertized by the Conservative government as

replacing the “current wvague* legislation with "a more

precisé definition of pggpography" (Sallot, 1986: A4>.
However, critics of the prééosed law dubbed the pill “the
type of! legislation that would make Queen Victoria very
happy" (Bindman and Warburton, 1986: 1) and as a ‘“glant
chastity belt around all forms of pornography fn Canada..."
(Stéffenhagen. 1986: Al1l>). another quocted critic, Loqise
Dulude, president of the National Actlon Committee on the
S?}tus of Women, called the proposed definition “puritan®
and commented on the government’s inltiative as “reaching
much too far in the hope of making political capital out of

this very sexy Iissue" (Bindman and Warburton, 1986: Al63.

/
Likewise, a Toronto lawyer and president of the Video

Retajlers Association argued that Blll C-114 “"will roll us

back tc the nineteenth century... Crosbie is a time

traveiler, only he’s going backwards" (Alaton, 1986: Al4).
' '

!
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Another commentator viewed the anti-pornography legislation
as a ‘"dangerous product of right-wing, fundamentaiist,
puritanical thought" (McLaren, 1986: 1). Clearly, this

— .
proposed deflnlition of pornography troubled both civil

libertarians and feminists allke. Members of the Vancouver
Coalltlion Agalnét Medla Pornography stated that they "waqted
laws that outlaw the degradation of women... we didn’t want

laws that were going to be Victorlan and outlaw healthy

human sexuallty" (McLaren, 1986: A23.
- : -

The proposed definition of pornography which incliuded
the words ‘other sexual activity” equated erotica with other
mecre violent /@;;ab of pornography. This definition of
pornography clearly overwhelmed e other more progreséive
agpects 0f the bill dealing with the protection of children
and’ the iﬁclusion of women within the definition of
" “ldentifiable group’ under'the hate propaganda provisions of
the Criminal Code. Generally, critics of Bill C-114 saw |t
-as an “abuse of poQér“ on the part of the Conservatlvg
government and an attempt tc impose on others "their view of
taste" (McLaren, 1986: A2). An edltorial in the Globe and
Mall concluaéd that the *government’s suppressive attitude
towards deplictiong of sex between coné?gg?ng adults is a
puritanical throwback that makes a mockery of the

leglislation® (‘A tory view of sex’, 1986: A6). Similarly,

i1t was suggested thag perhaps the Conservative government

h
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did not even want the legislation to be passed. As Maude

Barlow, a former advisor to Prime Minlister Trudeau, arguedi

. There 13 good reason to believe the proposed blll is a
sop to the Progressive Conservative’s right-wing... The
government could then _quletly succumb to raglng
opposition against it, let it fade between sessions of
Parllament, and sadly tell its right-wing that: *“Well,
we tried" (“PCs confuse hate and sex, Activist says”,
1986: A4).

Bill C-114 was glven two readings in the House of

Commons and subsequently died on the order paper when

Parliament was paroded.
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THE FRASER COMMITTEE‘S PUBLIC HEARINGS
AND INTEREST GRQUPS

" Central to the examination of the development of any
plece of legisliation Is a discussion of the roles anp.c]aims
made by lnterest'groups; The aim of thls chapter is to
descrlibe the demands of the interest groups and conqerned
individuals who presented briefs during the public hearlﬁgs
of the FFaser Commlétee.- This chapter begins by setting out
the methodology employed in the collection of pertinent data
and then proceeds to a discussion of the demanﬁs made by thé

various interest groups and concerned indiwiduals.

Methodology

The iranscripts of the public hearings held by the
Fraser Committee from January to June 1984 throughout Canada
are contalned in a ccllection of thirty-five voluﬁes.-~The
transcripts recorded in the thirty-five volumes are only of
those groups and concerned _individuals who made public
submigsions to the Fraser Committee. Non-appearing

submissions are not included in thigs collection.

The data for this chapter was gathered by randomly

-

selectling elghteen {or approximately half) of the

thirty-five volumes. The briefs examined in these eighteen
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volumes represent only those submissions made regarding
pornography. Briefs that dealt with prostitution were not
taken into coqslderation. Where a Lrlef discuased both the
"issues of pornography and prostltutlon,‘ohly the-comments'
made regarding pornography were of interest and hence
recorded. The eighteen volumes from which the briefs were

taken represent the public' hearings held in fourteen

Canadian centers namely:

Calgary ' London

Edmonton Windsor

Vancouver Montreal

Toronto Sherbrooke

Victoria Winnipeg . 3
wWhitehorse Fredericton /
Halifax Thunder Bay

In order to systematically collect . the pertinent.
information  that concerns this research praject, a
simplified application of content analysis was utillzed such
that the material wunder Iinvestigation would be more
manageable and amenable tc'codlhg. The instrument employed
took the form of a questionnaire. The use o©of this-
guestionnaire made it possible to classify the briefs o? the
publlq hearings héld by the Fraser Committee into four
distinect cétegories characterized by their philosophical
orientation. Ihese four_catégories are naﬁely: 1> civil_

libertarian, 2> moral conservative, 32 -Eeminist and 4)

undefined. These categories represent three philosophical
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tradltlions which are by no.means exhaustlve ;Zf all view )

\

points concerning pornography represented In the hearings i

.

but aa_thp Fraser Committee states:

...-these (the three phllosophical ‘traditions) are

) foundations on which the presentations we heard at

the public hearings were based. d(Moreover), these

phllosophical traditions are at the root of the

\\/_ princlples which we belleve must Inform any

~ attempt to reform our legal and soclal responses

. to pornography and prostitution <(The Fraser .

Report, 1985: 2

r

The categories are purposely broad so as to allow for a
range of views Qlthln e3ash category. The Fraser Commlttee’s
flndlng concerning the three dominant vie?g represented
during the hear}ngs Is_ éonsiste;; with . the prevalling
viewpolnts found in and dlscuss;d in Chapter Two. The first
suaposltlon (B1)> formulated at the end of fhat chapter’hés\

thus been confirmed.

The questionnalre utilized consisted of_. three

v

qupstldns. However, In order to classify the briefs into
one  of the four categories, so-called model answers that are
characteristic of one of the three pbllosophlcaa traditlons
were developed. Essentlélly. key terms or concepts which
reflect the partlicular philosophical viewpolnt as_discussed
in the first volume of the E;gﬁff ifﬂgcg frémr paées IS.E%’
22. and in the earlier Ilterature view, are isclated Ané
become criterla which represent the partlicular phllosophy.

»
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The following. represents the questions posed and the model

*

answers: ‘ _ —

QUESTIQN ONE
~0:

What Is the-'deflnltlon of pornography suggested?
A, Civil Libertarian

"The civil libertarlan tradition recognizes the elements

of sex and violence wlthln pornographlc material and vet

! defends one’s right ™ Individual consumptlon and expression

(see Dixon, 1984: 2>. Essentlally, the nature opf the

material in question_ is not what l!s at issue, rather the

l clvll libertarlan ls primarlly concerned wlth the freedom of
individuais to consume whatever they please.

- Regardless of porno:}aphy’s character, it ls tHe fact

that pornography s produced to stimuiate sexual feellngs of

l fantasy that is subversive to the moral! values of the

‘' community (The Fraser Report, 1985: 18).

C., Feminist -

. The following definition has been proposed by the
Canadian Advisory Council] on the Status of Women:

(plornography [s any representation of sexual
conduct where one or more persons are elther
tacitly or obviously coerced to particlipate, are
harmed or mistreated puaycheloglcally or
physically, where there is an unequal distributlon
of power of one person over another, implicitly eor
explicitly, due to elther a difference In age or
. to the contextual factors (The Advisory Councll on

- the Status of Women, 3, this author’s translation

fraom Frenchl. ) .

, Thomse who support the feminist philosophy (broadiy speaking)
are not concerned ®=mo much with the erot{c content of
pornographlc material but rather with the degradation and
violence against women, and the negatlive portrayal of women.

AN

-—l?
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QUESTION TWQ
What are the effects of Qornography as percelved by the
groups ands/or individuals throughout the public hearings?

A, Civiil Libertacian

A definite link between the consumptlon af pornography
and physical harm or the threat of physical harm to
individuals must be clearly demonstrated <(Ihe Fraser Report,
195: 16>. According to the civil libertarian view, no such
relationship has been empirically demonstrated (Dixon, 1984:
7).

v Vv

The moral &onservative view 1s concerned. that
consumption, of pornocgraphic material may lead to the moral
dlsintggrafﬁon of socliety. Pornography does not portray
acceptdble sexual conduct. -The sanctity of the family must
be preserved and sexual relations should take place only
within the context of marriage (The Fraser Report, 1985:
18>. Furthermore, moral conservatives tend to argue that
there i3 a 1link between the consumption of pornography and
the acting out’' of gexually violent behavior and abusive
behavior against the person, and even criminal behavior
(e.g. such as the illicit use of drugs>. i}

C. Femi

Pornography is thought to cause social harm because it
is at the rocot of the development and reinforcement of
misogynistic attitudes especially amongst men (The Fraser

., 1985: 21>. Furthermore, feminists argue that *there
is enough data to demonstrate that women are victimized Dy
the swexism lnherent in pornography...* (The Fraser Report,
1985: 21)., Feminists suggest a link between pornography and
violenc ~§6ainst women and children. Furthermore, frequent
exposure to this material may have an adverse effect on male
perceptions of women (The Fraser Report, 1985: 215.
Essentially, pornography sets women apart as being different
and characterlizes them as the legitimate objects of not only
male sexual pleasure but of male frustration and vicience
(The Eraser Report, 1985: 19). :

QUESTION THREE

———

What policy recommendations are proposed by the groups or
individuals during the public hearings?
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A. Clvl] LiRectarlan

“The law hams no acceptable r_ple in prevénting the
production, distribution, sale or possession of pornographic
material, unless some recognlized harm can be attributed to
it. It ls leglitimate for the law to lntrude to prevent
physical harm being done or event threatened to -those who
participate in pornographlc productions. Moreover, the
law... may ensure that pornographic materlals are not
marketed in such a way that they cause Ilnvoluntary offence
to members of the public. (However), the law has no role In

" curbing the sort of alleged... moral dlsintegration of
socliety...® (The Fraser Report, 1985: 16).
“

B, Mora] Congervatjve -

The law proscribes the moral conduct of soclety.. Even
when individuals freelg choose to consume pornographic
material in private and of no direct harm to anyone else,
the 1law should sanction againat immoral conduct.
Essentially, the "state has a right to step In and prevent
personal immorality where it clearly offends the sense of...
decency of the majorlity gf the community. Moreover, the
criminal law... has an ortant symbolic role teo play in
stating what the common morallty will not tolerate....
Furthermore, they (moral conservatives) accept’ some
pragmatlc reservations of these princlples, such as those
which satem from difficulty of enforcement® (The Fraser
Report, 1985: 18). Hence, the ambit of legisliaticon to

.contreol pornography (s very wilde. Censorship of
pornographlc material is generally advocated (Escomel, 1985:
38). . +

C. Feminist —_
Legal measures should be adamantly used, as well as

political and social strategles tc combat and ellminate

sexism within society (The Fraser Report, 1985: 19). A

' change in focums in the substantive law s required.
Therefore, in terms of pornography, what is necessary is a

*new emphasis on proscribing the violence and degradation of

women and chilldren which pornography contalns" (Russell,

1980 and The Fraser Report, 1985: 19). It must be made

A easler for an individual to challenge the preoduct of the
pornographer through legal avenues. Most feminlists advocate

the complete cenmsorship of pornography, but not the
cenmorship of erotica which is differentlated from
pornography In that 1t purports to show healthy, caring

, gexual relationships between two equal individuals.
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Using the classification scheme outllned above, a total
of 169Ibrlefa were examined. I found that S3 percent of the
brlefs (90 of 169 briefs) that were presented to the Fraser
Cdmm1£;ee were .classlfied as belonging to the feminist
category when th;mdqflntglgn of pornography suggested, the
percelved _effects of pornbgrapﬁy and the policy
recommendations proposed were taken lntc\con;iéﬁr;tlon. The
remaining briefs were categorized as 29 percent (49> moral
conservative, 11 percent <(18) civil llbertarlan and 7
percent (12> unidentifled. Those briefs that could not be
placed in a speciflc category usually éontalned
contradictory statements and were presented by lIndividuals
on -their -own behalf or they were presented by groups who
voiced very speclflic concerns <§or example the Vancouver
Island Cooperative Preschéol Assoclation and the Asscociation
of Canadian Té!evlsion and Radio Performers) ;not generally
expressed durlng publlc forums 'regardlng pornodqaphy.
§ontrastingly, those brlefs that wére classifled withl% one
of thj)khree remaining categories usually clearly reflected
the vlews_tradl;lonally held by such groups. The position

of the group or lndividual was generally qulite obvious and

-hence all three criterla were met. The onl§ groups which

caused one to geriocusly ponder how to categorize the
presentation were thos2 of & more conservative-feminlast
persuasion. Those groups and indlviduals were not so-called

radical feminists or socialist feminists, vet they were



127

concerned about the plight of women. Often these groups and
Indlviduals reallized the need for change but they were
generally willlng tb work within the existlng structures and
institutions that already exlist. Examéles of such groups
were the University Women’s Club of Vancouver, the
ﬁhltehorse Udlted Church Soclial Justice Comﬁlttee.and the
Anglican Church of Canada and Diocese of New Weotminster in
British Columbla. Such moderate feminists, so to speak,
were generally classified as feminists even though only two
of the three criteria for classiflcation were met. For the

two remaining groups .- l.e. the moral conservatives and

civil libertarians - all thrpe criteria were met.

The percentage breakdown of the categorized briefs

reveals that clearly women‘s groups and feminlists (both male

and female) were well represented throughout the public

‘hearings. Two groups compoéed solaly of men (A Group of Men

Agalnst  Pornography in Hallfax and a group called Men
Against Sexiasm in Winnipeg) i{n this sample made submissions

that were categorized as feminist. However, there were more

Individual men who presented briefs to the Fraser Committee

that were also clearly femlnist.

The main issues raised during the public hearings were:

-1- Concerns over the lhcreased avallabllity of

pornographic material and the increasing violence
within pornography. .
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z2- The Implied increase in the number of ople who are
exposed wlliingly or unwillingly to such m terlal.

3- The resulting harms to individuals and s?clety (Ihe
- Fraser Report, 1985: 63J. e :
An analysls of the one hundred and sixty-nine brilefs (169> .
found in the sample of eighteen volumes, reveals a wide
range of oplinlons amo_ngst Canadians. However, as pr-":viously
stated, the model answers developed for the questionnaire
genera‘bl? reflected the demands of most groups from the
three"lphllosopt{ical traditions. The briefs were relatively
easy fi‘iclasalfy as they were quite blatant in terms of the
posm—cm advocated by the group or lndivldual . -

“

As already mentloned. 49 of 169 briefs were classifled

_as belonging to the moral conservative category. The

following percentages are based on the 49 conservative

briefs.

"The definltion of pornography suggested by moral

\

conservatlvés usually included criteria “such ~ as any

deplction of \sexual activity outside of the san‘r.;tlty -of

marriage (2 briefs or 6 percent) and the pairing ,!of violence:-

and sex (20 briefs or }1 percent). Furthermore, as the
Alberi‘.a Federation of Women Unlted for Families suggests,
¢ ...the alleged distinction between hard E:oi-e pornography

and so-callied erotica or soft pornography* is essentially
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Ee.jected by moral conservatives., (Canada, 1984, vol. 1:
113). Thl.s fallure to make a q1§tlnctloﬁ between
pornography and erotica was 'échoed by seven of - the
forty-—nine briefs that were classifled as moral conservative
(i.e. 14 percent). Only 8 percent (4> of the moral
conservative briefs made a distinction between pornography
and erotica, similar to ‘the dlatﬁtion made by feminists.

while 33 percent (16), did not even attempt to propose a

‘definltlon'of pornography. QOther submissjons to the Fraser

Comml ttee suggested that pornography Is a ‘soclal evil”’ iIB
percent or 9 briefs) or defined It as hate literature

agalnat women and chlldfen fB percent or 4 briefs).

. In terms of the percelved effects of pornography, most .
of the submissions would agree wlth the‘ following statement
by the Pentetl:ostar Aasembly of C;npada stating that
pornography is a soc'la‘-l-evl'i‘ which harms “the individual,

the fe{mlly, the social structure of 'thé natlon and
undermines values that are essential to society” (Canada,
1984, vol. 7: 140).~ Thls view was echoed by such groups as
the Roman Catholic Archdiocese of Toronto, a group called
Canadians for - Decency In Togonto and many concerned
individuais .who made preséntatlons on thelr— own behalf.
More specifically, 51 percent (25> stlated that the
consumption of pornography leads to the moral degenzration

of the individual consumer while 47 percent (23) thought'
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that pornography harms aocletf as a whole. Others suggested
that consumptlon of pornography leads to violent acting-out
behavior agalnst lndividuals (9§ten women and chlldren) or
undeflned criminal behavior (45 percent ‘Sr .22 cases).
Thlrfy—five percpnt_' (17> of the moral conservative:
presentations found In this sample. argued ,tﬁat' the
consuﬁptlon of porpographrc materlials by young'people can
have detrimental effects upon the values and attitudes of
these 1mpresslon&q1e'1ndiv1duals. Only 33 percent (16> of
the pFe;enters before the Fraser Committee explicitly stated
thaflpornography affects.thexfocketal percept{on_of women.
Pornegraphy was perceived as weakening the bonds of the
traditional family and harming men by telling lies about
women and thelr sexuality in 31 percent <(15) and 10 perceﬁE

(5) pf the cases respectively.

The pollcy recommendations suggested by moral
conservatives were quite varlied. No one specific
recommendatioﬁ toock precedénce. Ihlrty-thre; percent (16D
of the briefs suggested that all sexuall} explicit material
be censored. Likewise, 33 percent (16) rsuggested that
leglslation dealing with pornography be strlcteréln terms of
penalties and that a more specific def!nltldﬁ of éexually
explicit material be created. Only 18 percent (9) advocated
that all sexually explicit material be totally banned.

Where youth and chlldren were concerned, 27 éercent (13>
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frlt that any new legislation dealing with pornography
- -~ . ﬁ - ‘

should protect young people from having access to

pornographic or sexually expllclt:nmterlals. Furthermore,

. ) o~
imple possession of child

16 percent (8) demanded that
pornography become an offence. Overall, 57 percent 28> of
the presentations suggested that . the federal ‘government
enact leglélatlon that would speclfically deal wlth tae
protection of youth and chlldren from pornography. Other
legislative amendmeéts proposed included suggestlions to
change the "Broadcast Act to lnclude obéﬁene material under
Its realm (16 percent or 8>, to akend the Customs Tarliff
such that the importation of pornographic materla__:would
become more difficult (16 percent of 8 and to lmplement
speéific.guldellnes for the Canadian Radio Television and
Telecommunlcations Commission (CRTC> such that obscene'
materlal—couid no -longer be televised (12 percent or 6.
Furthermore, 1t was recommended by 16 percent (8> of the
presenters that efforts be made to educate the populace

:egardlng the harms assoclated wlth the consumption of

pornography.

The Civil Libertarians

Onlz_ 11 percent (18) of the total briefs were
classifled as civil llbertarlan. The following discussion
presents percentages that are based on the total number of

briefs classified as civil ilbertartan.
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Generally, .clvil libertarians fdund all pornographic
material to be legally a?ceptable. usually with the
exception of the explicit sexual portrayals o<of children.
Such groups and individuals, including a few gay rights
organizatlons, generally Argued agalnst éovernmenf
Interference in the rights of individuals (see The Alberta
Human Rights Asscclation, Canada, 1984, vol.1: 2. In fact,
an analysis of the brlefs that were classified as clvil
libertarian reveals that a total of 83 percent (15) argued .
for no government intervention or regulation of pornographlc

materlal.

~ Seventy-two percent (13> of the submissions made to the
Fraser Comm!ttee suggested no .definition of pornography.'
Others (17 percent or 3) vaguely stated that pornograp%y is
whatgver an individual éerson deflnes it to be. Some of the
civil llbertarians <11 percent or 2) did recognize the

violence and subjugation of women lmpiiclt in pornography.

Civil llbertarians generally falled to acknowledge,

‘however, any llink between the consumption of pornography and

the -harm to soclety !n general, and to women and chlldren
speclifically. In 28 percent of the brlefs (5> there was no
suggestion of any link between pornography and violent
behavibr. On the other hand, in 33 percent of the brlefs
(6> the presenters expliclitly stated that there was no

demonstrable evidence which suggests that there is in fact a
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link between the consumptloh of pornography and acting-out
violence against women. Oniy in one instance /gkd a
pregsenter propose that pornography may be harmful to yocuth

and-chliidren. Generally however, !n the words of some civi)

‘libertaripns:

-

-

Harm must be demonstrated - freedom of speech =
4& the real lssue, not harm. Harm must be measurable

(The Libertarian Party of Canada, 1984, vol. 7:
129>. i

Pornography caters to the lurld fantasles of some,
thus keeping them away from prostitutes or from
becoming potential rapists... Pornography can be
therapeutic by contributing to a more fulfilling
sexual relationship In a lackluster _sex 1|lfe
(Concerned citizen, Canada, 1984, vol. 1:
123-124>. .

La pornographie nous suggere des comportements
sexuels explicits... la porno est trés valable...
elle nous libdre de nos secrets et elle nous
déculpablilse <(Concerned citizen, Canada 1984,
vol. 14: 26). ] .

-~

The views that pornography diverts some people away from
committing crimes of violence against women by providing an
outlet for é;;resslve ana éexual energy and frustrations and
that 'pornography can be therapeutic was proposed by 6
percent (1> and 28 percent (5) of the . presenters

respectively.

As previously stated, an overvhelming majority of clvitl
libertarians (83 percent or 1S briefs) argued for no
government intervention in the area of the manufacture,

distribution and sale of pornography. Seventeen percent (30

-~
-—
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suggested that/éieedom of expression should be upheld at all
costs. Likewise, only 17 percent of the presenters
,sugqestéd that there should be speclific la;rs enacted to
protect chlldren and yo;xth ffcm expoe;ure to pornography.
Other recogmendatlons made by clvil libertarlans to the
Fraser Commlttee ranged from Ideam such as men. and womeh
worklng together to create a non-sexlist soclety, bette; sex
educatlon In the schools and the *modest control of

pornography -l'n the area of dlstrlbutlon'. (Concerned citizen,

Canada 1984, vol. 4: 146). - b

‘The Feminists

Fifty-three percent (90 brlefs) of the total brlefs
were classalfied as feminist. Once again, the following
statistics are based on the ninety briefs belonging to this

A

Sroup.

Among mordl conservatives and civil libertarlans there
is a wide range of opinlons regarding what is acceptable
sexually explicit materlal. - Likewise, there was a plethora
of definltions of pornography suggested by -feminists.
Although it would be Interesting to list all the deflx.'tit—l-cms
that were proposed during the publlc hearlings, perhaps this
is not necessary. There appeared to be common themes
amongst the definltions of pornography suggested. The

positions of 40 percent (36) of the feminlst groups was to
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dlatlndulsh between pornography .and erotica. Erotlca can be
defined_aé "sexually expliclt materlal which contains no
vlolence" or coercion and in ‘wl';__lch the partléipants (are)
there by cholce* (The Fraser Report, 1985: 63). Erotlca
should depict "mutually pleasurable sexual _ expression
between two pecple whoe have enough power toc be thgre~ by
positive cholice* (The University Women‘s Club of Calgary,
Canada, 1984, vol. 3: 66). Feminlsts were generally totally
o;posed to vlolent-ﬂr pornography which was defined as
containing_one‘ or all cf the foliowing elements - a sexual
context comblned with violence, .degradation, domlinance,
humilliation, objectificatlon, dehumanizatlon, abuse and/or
hatred whereby men are deplicted as the aggressor (l.e.
powerful and strong? and women as the subordinate or victlm
(l.e. powerless and weak). With respect to.the sample taken
in this case, 72 percent (65> of the fen'lln!st presentations
endorsed one or more elements of this definltlol}'r. In 24
percent of the casmes (31) pornography was explicitly
recoqﬁlzed as being a form of hate llterature dlrect?d

\
against women.

In 59 percent of the briefs (53) feminists argued
against pornography by stating that it affects consumers’
-attltudes about women, ‘children and sexuallity be
perpetuating. fal=e 1magea.about them. Moreover, feminists

sqggested in 48 percent of the briefs (43> that the

N
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consumpt lon of pornography leads to male violence against

women and chlldren such as sexual assault, incest and wife

battering. Thirty-six percent of the feminist submissions

"to the Fraser Committee (32) clalmed that pornography

perpetuates the the subordination of women by objectifving,

dehuminlzlﬁg and degrading them. In terms of children,

'pornogr'aphy was viewed to harm them by exposing them to

false images about sexuality and by having them participate
in Vpo;nographlc materials (23 percent or 21 briefs).
Flﬁally. pornography lessens the quality ;f 1ife of women by
heightening the fear of victlimization of women and condonés
the pairing of smex and violence iccordlng to 21 percent (19

and 19 percent (17> of the presentations respectively.

Unllke the wide variety of definitlons of pornography
suggested, there appeared to be & maljority consensus
regarding the question of__what should be done about

pornography. In 66 percent of the presentations (59) made

.to the Fraser Commnlttee, the control of pornography was

requested through the use of censorship.

Other recommendations which feminists and women’ s

groups proposed were:

1- Forty-three percent of the briefs r(39) suggested that -
the word ~‘obscenity’- be replaced by the word
‘pornography’ under sectlion 159(8) of the Criminal Code
and that the definltion of poérnography should focus on
the sexism inherent in such material. Furthermore, the
legal definition of pornography should.

" : ; B
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distinguish 1t from erotica. Moreover, this definltion
should be incorporated into atl other bodles of law and
deal with pornography.

Thirty-four percent of the cases (31) arguad for the
creatlon of specific laws to protect children from the
exploltation of ‘kiddle porn’.

Thirty-two percent of the cases (29) argued for the
inclusion of groups distinguished by gender/sex and
chlldren within the déflnltlion of ‘ldentifiable group”
under the hate literature provisions of the Criminal
Code . o -

L
Y

Twenty=-nine percent of the submissicons <(26) requested

" that the penalties against the dlstributors,

10-

o 11-

manufacturers and sellers of pornographlc material be
increased.

Thirty-two percent of the cases (29) proposed that more
funding be made. avallablie for research intc the effects’
of pornography -and to support educational lnitlatlves
whilch would promote antli-sexist attitudes and
sex-positive images and literature.

Twenty-one percent 19> stated that the government must
establish guidelines to define what |is acceptable
materlatl. These guldelines would be useful for
establlishing the uniform classification of fllims and
videos ‘and for the functloning of review boards.

Twenty percent (18) stated that access to popnography
by minors be prochlblted.

Nineteen percent (17> argued for the complete ban of
violent pornography and of ‘kiddlie’ pornography.

Eighteen percent (16) suggested that a speclfic
definltlon of pornography be Incorporated into the
Customs Tariff to ensure that such pornographic
material does not enter Canada.

Seventeen percent (15) suggested that the Canadian
Radio Television and: - Telecommunications Commission
(CRTC) implement speclific guldelines such as expioltive
and degrading material not be televised.

Eighteen percent (16) suggested that the Broadcast Act

be amencded such that women and chlldren are also
protected from abusive comments on the radio.
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N
12- Twelve percent (11) argued for the abo]ishment of the
use of the comunity standards test.

\ .

13- Thirteen percent 12> propésed that Human Rights

legislation be amended to allow women to initiate civil
suits againgt pornographers.

14- Ten percent of the submissionz (9) stated explicltly

that a section should be added in the Criminal Code

making the simple possession of child pornography an
offence.

-

As is qulite evident, there was a varied range of ldeas
presented to the Fraser Committee during the public hearings

-

'on‘thq subject-matter of pornography.
) | o

The censorship of sexually explicit matérial was a
-major issue. On the whole, feminists clearly advocated the
practice cof the bensorship of pornography - material which
they distinguished from erotica. Furthermore, support for
the control of sexually e*p]lclt métg;}al througﬁ censorship
was volced by those o0f the moral conservative persuasion as
well. Moral conservatives, however, generally did hot make
a distinction between pornography and erotica. Rather any
‘type of material with sexual overtones was considered
offensive by moral consefvatives. NeQertheless, it is,
regarding the issue of censorship that we clearly w1tness a
strange political! alliance amongst grcups which generally
diverge on a number of other soclal lssues. It was found *

that despite the fact that women’s organizations and moral

congervatives differed with resgrds tc fheir perception of
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the effects of pornography or sexually explicit material
upon the socla'! fabrlc, they clearly stood together in terma
of thelr pollcy recammendations for the greater use of legal
sanctions and the censorship of pornography:
Constrastingly, the only groups who did not view the

censorship of pornographic material a's necessary were. clivll

V‘IIber"tarlana, ‘feminista agalnst censorshlip’, artists ‘and

. some homosexuals. Civil libertarlans argued that the state

alr-ea.dy interferes far tco much in the lives of Canadians.
Hence, legal controls were not advocated. On the other
hand, of the feminist brliefs taken in this gsampilie, only 6

percent ¢(5) of the recommendations did not suggest the use

. of censorship. Generally so-called “feminists against

censorship” felt that censorship would merely perpetuate the
very forms of social control which maintaln the

-

subordlnation of women (see Burstyn, 1984). Homosexuals, on
Loy . ’/,"——'

the other hand, "f.'e'al:_'ed that—~ their sexually explicit
literature wpuld be targetted along with exploitlive
pornography. due to the pervasive climate of Homophobla' that

exiasts in Canada teoday.

On the lissue of the exploltation and use of
children 1in the production of pornography, for the most
part, thae:‘e__T was a consensus regarding the use of greater
legal remedles to deal with the problem. Moreover, it wams
feit that children should be protected from exposure to

‘ﬂ\

Ve
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‘mexually expliclt materials. Only Iin a couple of cases (2)

did the préééntets think that the exposure of youth to
pornography was harmless. These two presentations were
classified as civlil 1llbertarlan, but were by no means

representative. of  the views of the majorlty of civil

—— -

libertarians.

The demands of the irarious groups . which mad;e
submissions to the Fraser Committee  during ‘its public

hearings were met In varying degrees In the Committee’s

flnal recommendations tq the federal government.: One of the

maln recommendations to the government was to replace the

term.’obscenlty’ with the word ‘pornography’ and to ensure
that the new legal definitlon of por;iography be very
preclise. Clearly, this recommendatlion was prompted by the
demands o‘f feminists/women’s gr;oups which advocated such a
Ehange In degal teminology. No other group ﬁzade such a
c‘lalm}a]though some moral conservatives did request that a
more mpeciflc definltion of obscene \material be created.
Moral conservatlves, on/m{:hole, did not feel the need to_
ume the word ’pornograéhy’ as oppoged to ‘obscenlity’ In the

law,

The three-tler classification gystem of pornogr;aphy
suggested by the Fraser Commlttee was not specifically
proposed by one individual or group during the public

hearlngs.“ HMver. the awvareness of the Comnittee that some
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pernographic materlial is sexually violent and degrading and
purports.fln some lnstanges. to cause physical harm to the
partlcjéants ls again reléted to the demands and concerns of
femln}st organizations. ‘ﬂost moral conservatives felt that
any matter ;hat is even slight!y sexual In nature Is
obscene. Feminists, on the other hand, were primarcily
. concerned wlth such lssues as degradation and the physical
and emoticnal abuée found in pornography. For clvit
libertarians the nature of pornography, sexually explicit or
obgcene material Is generally a non-lssﬁe. Thus, the
'three-tier classification system of pornography ‘can be

related to the claims made by feminists.

The suggestion by the Fraser Committee that the
definition of “ldentifiable. group” fbund_ in the hate
propaganda' section of the Q:imingl Code be widened to
include groups distinguished by gender Is again clearly
liﬁked to the demands of women’s organlzations. No other
group from any of the two other broad ldeclogies suggested

such an amendment to the Criminal Code.

In terms of setting up very spec}flc guldelines to
define and handle pornogfaphlc material at the Canadlian
border, both moral conservatives and feminist groups
demanded that the Customs Tariff be amended Iln order ‘to
become more effective. This recommendation therefore is a

reflection of the views of both moral conservatives and
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feminists. On this particular lssue one clearly witnesses

the strange political alilance between ideocloglcally

) opposing groups maklng a slml_lar claim while Justlfying It g

‘

on dissimllar grounds. ) - }_,

The recommendation that Human Rights Commissi_ons deal 3:

with sults initlated by women agalnst pornographers |is L

obviously another example of the Fraser Committee’s \

awareness of the plight of women. This recomnendatiori.l was

. . s

suggested and sdpported by feminlst groups and individuals.

Both moral conservatives and feminists, and even some

-

civil 1llibertarians, were conc_erned about the effects of

pornography on chlldren. Hence, lndividuals and groups frg_n__

all philosophical traditions suggested that specific laws be
created to protéct children and youth from pornography.
However, only moral conservatives and feml'nlst‘s proposed 7
that a new offence be created making the simple possgsslon [
of child pornography an offence. Consequently, the E}rgei-/
écmn'ltt_ee did r:eccmhend stricter laws regarding the exposure

of children and youth to pornography, and the,
criminallization of the simple possession of so-called

“kiddle porn”. 3
Regarding fym:' and video classification, the Fraser

Commlittee subgesbed that all material which is contrary to

the proposed W definition of pornography be



143

"banned. Both moral conservatlves and feminists suggested

‘this recommendation _durlng the public* hearings.
Furthermore, clear and preclse classliflcation dﬁidellnea_fbr
provinclal Feview bpards were recommended by the .Fraser
Commltteé. ?H}s idea was suggested by feminists such that
matter that may be “eemed erctica may be permitted to be

shown while any type of pornography will be banned.

The Fraser. Commlttee also suggested that the federal
government create and_promote adequate soclial services and
remove the economic and social lneqhalities between women
and men. Clearly, thls recommendation was argued for and

supportgd for by women‘’s organjizatlions/feminlists,

" Furthermore, the Fraser Committee proposed that educaticnal

programs designed te heighten awareness of sex-role
sterectypling and to provide adequ§te'1nformatlon regarding
gaexual behavior bé implemented by the federal government.

Clearly, once again, this reccmmé;aatlon was- advocated by
feminists and, in some cases, by a few clv!] llbertarians as

an alternative to the complete ban of pornography.

Overall, 1t 12, quite obvicus that the Fraser
Committee’s recommendatloné cleérly took into consideration
the demands of women’s groups/feminlsts and essentially
legitimized thelr concerns and claims. Moral conservatives
dld manage to have some of thelr vlﬁws incorporated into the

recommendat lons. Howevef, they generally were successful
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when thelr claims corresponded to thozme by feminists. -Ciwvil

libertarians were overall unsuccessful in having'mtheir

s o
posltion reflected in the Fraser Committee’s

recommendations.
‘ .

This section willl essentially compare scme of the main
demands put forth by various pressure groups with the
Conservative government’s proposed leglislatlion on

pornography entitled Bill C-114.

It was the proposed definition of pornog;aphy which
presented some major problems for the federal government. |,
The new definition of pornography was based on a four-tier
.classlflcation system recognizing elements - such ' as
degradation, physical harm‘and sexual violence all of which
feminists ha#e argued are thmful to the perceﬁfion and
standard eof living of women. Specifically, ‘it was the
definition of ’simp]e pornography’lwhich included the words
"other gexual activity' that proved tréublesome to feminists
and civil libertarians alike. Thig part of the proposed
definltion which reflects the more puritanical viewpoint of
the meoral cqnservatlves was viewed as beling all-inclusgsive
and threatening to the promotion of sex-positive images that

feminists advocate.
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Bill C-114 made vérlous provisions to deal wlth chiliid

T

pornography and the ﬁrotectlon éf youth from exposure to
pornography. Thi= p_ropoaed‘ leg!slaﬁion was clearly
supported by yorai conservatives and by women’s
organizations/feministas allke. Furthermore, the i.'elatlve\l'y
severe penaltles assoclated with the .new laws were also

advoéated by moral conservatives and feminists.

Blll C-114 also broadened the definition of
“identiflable group’ under the hate propaganda provisions of

the Criminal Code to Include groups distlinguished b?
>

" gender/sex. Obviously, the proposed amendment to the law

reflecfs the claims made by women.

Finally the proposed leglslatl_cm would have
strenghtened the Customs Tariff to make -lt illegal to import
lnto Canada all types of pornography. At first glance, this
proposal was advocated by moral conservatives and feminists.
However, keepi'ng in mind tzhe vagueness of the s;xggested

definition of pornography, such a.n'amendnent would not be

supported by feminists. The all-encompassing nature of the

definition of pornog;apl{y would clearly-threaten the entry
into Canada of certain material=s that feminists may not find

offensive but that moral conservatlives might.

Thus, the proposed legislation on pornography

~. .
introduced by the Conservative government during the r

\

——

—
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of 1986 was more llkaly to refiect the demands of moral

s £
conservatives than those of the two other ideological

groups. Feminlsts’ demands were, overall, more likely to be
incorporated into the tentative leglislation when they were

mimilar to those of moral conservatlives.

Discussiop of Hvoothesen N
Hypothesis Bi - It has been confirmed that the present;tlons
made by varicus droups and Individuals to the Fraaef
Commlttee were based upon three philosophical tradltiong
consistent with the finding=s in the literature review on the

pornography debate founq’ in Chapter Two. The Fraser

Comittee itself concluded In its report that'these three

perspectlves (i.e. feminist, moral conservative and civil’
libertarian) were most representative of the views ps;sented
at the public hearings. Furthermere, the content analysis
of the publlc hearings held bf/:he Comnlttee conflirmed that
most of the briefs coutd be-chessifled as belonging to one

of these phllosophical traditions. :

Hypothesjs B2 - fhls hypothesis has been confirmed as well.
Most of the presentaticos made'duriﬁg the public hearings
(63 percent or 90 of 169 _Briefs> were of the feminist
position as copposed to any other ldeological group. The

classification of each brlilef was based on the definition of
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pornography suggested, the peréelved.effects-of poénoqraphy

and the policy recommendations made.

’ ' . .
Hypothesis . B3 -~ In some instances the views of civil

libertarians and moral cohservatlves dfd,.ln.fact. colnclde

‘with the concerns voiced by feminlists. This atrange

e

political alliance occurred when two groups (primarily moral
conservatives and feminists) made the same clalm and vet
their demand stemmed from a different ldeological
background. Thizs' is to say thaf two or more broups may have
similar concerns but they are ba;ed in different raticnals
and perceptlions of the prgblem. For example, moral

conservatives and feminists wanted pornography censored but

for different reasons. This hypothesis is thus confirmed.

Hypothesis B4 - The Fraser Committee did, quite clearly,
make recommendatlions to the federal government that
incorporated the demands and claims made by feminists. For
example, the widening of the definltion of ‘identifiable
gfoup’ under the hate propaganda provisions of the gnlmlngi
Code, the use of Human Rights Commissions to pfotect women
against the degradatiocon inherent In pornography, the
creation of specific legislatlon_deallng with the protection
ocf youth from pornography, the use of the term pornography
as opposed to ‘obscenity’ In new legislation and =o forth
are all recommendations that were based upon the demands of

*

women’s organization/feminists presented during the public
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hearings. Essentlally tﬁp Fraseg,gommlttee Iegltlmlged the
coﬁcerns of women regarding the {ééue of pornography. " Once

f
again the hypothesis is conflrmeq&

Hypothesis BS - The tentative legislation embodied In Bill
C-114"did not give serious consideraticn té the demands of
women’s groups. Rather the proposi Bill gave credence_to
the 1n%erésts of moral conservative groups -~ this is
especially noticeable in the weording of the suggested
definition of pornography. Some of the demands cof feminists
were lncorporated in the proposed leglglatlon but such
demands were only selectively included and.were those that

most reéembled the viewpoints ¢of moral conservatives.

A further attempt at interpreting these flnd1n§§ is

offered in the final chapter.

r-“'\..../
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CONCLOUSIONS AND INTERPRETATIONS

This ‘.study(: of the pornography debate In Canada
eassentially "‘attempted to answer relatively specific _resegrch
questions 'developed at the outset of the project. This
project sought to lder;tify the varlious types of interest or
lobby groups which volced their opinions concerning the
present pornography —Ieglslation. Then, the gquestion was
posed regardling what views of the interest groups were diven
more credence by the Fraser Committee during the public
heari'ngs and subéequently. what wés the prevalllng—-tdne of
the Fraser chmnl’l;tee’s recommendations on pornography.
Finatly, to what extent were ‘the recommendations on
pornog-faphy incorporated |nto ithe proposed Bill C-1i4
presented in the House of Currno_ns{\_durlns'; the summer of 1986.
Esssntially, these broad research questions were useful in
guiding the study and eventually led to the formulation of
more specific working assumptions and hypotheses. Moreover,
a gender-based confllict theory framework was useful |In

structuring the analysls of the collected data.

This =tudy begins with a retrospective overview of
obscenlty and related Criminal Code legislation from the

creation of the Crimipal Code In 1892 up to the present

.
day. Thls smsectlon was useful In “setting the scene’ so to

./
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speak, and it was esmentially an Important point oOf

dellaarture. "This historical review of the Criminal Code
_Teglslatlon related to pornography was purposely restricted
to that body pf leqlslatlon-fob practlcal considerations.
Althohgh this study does discuss other bodles of law that
ars equally as important as. the Q;hnﬁuLL_gggg, It was not
deemed necessary to do a historical review of such a wide

and varied selection of laws. -

Sections under the heading of ‘0Offences Tending to
Cerrupt Morails’, and the sections under the defamatory !ibel
and the hate propaganda prévlsions were examined. It was
found that relatively few changes had' occur;Ed in the
legislation since the‘greatlgn of the Criminal Code 1nI1892.
Amendments toc— the legislation were usually minor and
consisted primarily of " increases 1In the, severltf of
penaltles or in technlical rewordings done to stay ab;east of
technological lnnovations occurring at various t4;es.
However, the most important amendmnent to the obscenity law
occurs in 1968-1969 whereby the words ‘“preventing
conception’ - referring to any form of contraception - are
removed from the Criminal Code. This change in legislation
was certailnly a\\:ictory for those women‘’s groups and
proponents of family planning who had lobbled against the

previous law.
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Aside from these relatively -small amendments to the
_M legislation, not many legislative lnnovatlions

were created to adequately deal with or co_ntrol pornography.

The second chapter of this study presents a llterature
revl_i,'eiw Rhat relates to the examination of éornograp_hy in
Canada. To begiln, -a discusslion of the pgslt'lons of two
conflict theorlists i=s undertaken. Essentlally; conflict
theofists argue that thoﬁe inqlviduals who hold the power
and the resources necessary will attempt ,to secure their
interests lrrespecthfe of wheﬁher or not othe:; segments of
the population concur. Thus, from a confllct theory
perspective attempts to reform legislation will cccur not
necesmarlly for the betterment of soclety, b:lt rath_er.-to

gserve the interests of those who control _the mechan | sms

useful in implementing c-l:anges such as legistative

amendments. . o - -

The secohd section of this chaptér presents a number of
studies In the socioclogy of law.' These studies either
supported a consensus notl"on of law or a confllct position.
However, the latter' has been confirmed by a great number of

empirlc;l studles.

The third section of the second chapter reviewed the
major ldeological positions of the three most lrﬁportant

groups concerned w!lth-pornography laws. These three groups '
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were identified‘as feminists, clvﬁ] libertarians and moral
conSﬁrvatives. Each group played an“;mpoftant role in the
pornégraphy debate, albeit in. differing degrees, and
eventually contributed to‘the'inevitable conflict. Clyil
libertarians generally argued for littﬂa'or no government
v

intervention in the area of pornography. Although such a

: i .
position would likely be viewed as extreme by most

Cansdians, the c)vil libertarians may have sensitizeq the
public teo the fungdamental principle of necessagily balancing
the rights of one group with the rights of another.
QOverall, it would appear, ‘however, that the civil’
Iibertarians had reygtlye]y litéle impact on’ the
;;cpmmenaations propogea by' the .Fraser Committee and
subsequently on the tentatlv; legislation iﬁtrcduced last
;ummef. ' . |
Clearly the role of feminists and moqaf conservatives
was more influential in the whole process. Perhgps because
feminists and moral conservatives had a greater vested
_intefést in seeing pornography controlled, they were more
iikely to have their c¢laims met by government officlafs. It
is important to note that thé notion of greater soéiah

i

centrol is an a&ttractive one for most governments, and
i

therefore claims which demand greater sccial control may be
more likely to be Iimplemented. Hence, because feminists

" generalty' advocated gréater social control of pornography
» .

this may explain the selective incorporation of some of
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‘their claims In Bill C-114 (for example the creation of new
sections .deallng with chiid pornography and sirigter

penalties). .

Moral COnservétlves generally fared better than
feminists in having thelr views ;eflecﬁgd in the proposed’
Biil C-114 desplte the fact that the recommendations of the
Fraser Committee cléarly supported the c¢laims made by
femfﬁlsts. This phénomenon may be related to the fact that
a CohservatiQe government.rs'far.more likely to implement
legliglative schemes that are simllar to 'its-policlles and

polltical ideology.

The llterature review culmlnates with the development
of worklné assumptlions and hypotheses used primarily to

7

guide the procesgs of data collection.

The third chapter 1s a-descriptive one which outlines
the gocial and political context leading to the
establ ishment of the Fraser Comgittee to: deal with the
problems of pornography and prostitution In Canada. The
discusalon then moves to' an examination of the terms of
reference and. and the mandate of the Fraser Cémmrtgge.
Then, the most Important recommendations made by the
. Committee regarding pornography are summarized. . Flnaltg.
the draft legistation embodied in Bill C—114 is examined and

discussed, and a relatlvely modest review of the medla

L}
-
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coverage regarding the ﬁubllc’s reaction to the proposed

legislation is undertaken.

In the fourth chappgr, the methodology used 1In the»
col]ectlgn of the data is- presented and explalnea. In
esgence, the categbrizatlon of the briefs presented to the
Committee during the public hearings depended upon 5 set of
three criterta. These c¢riteria were -ajl met in most
classified caseé and an _attempt made to explain the few
exceptions. Overall, 1t was quite easy to classify the
briefs based on the model answers that were deveioped for

categorization.

Subsequently, the results of the data collection are
given in a discussion of the main demands or claims made by
elther the feminists, the moral cdhservatlves or the civil

libertarians.

Recapitulating the research questiéns that were posed

inltially, in light of the gathered information they may be

answered as follows.

There were three main types 6f interest groups wheo
attempted to have.thelr claims recognlized and implemented in
leglslatibn. Thegse three groups have been ldentlfled as the
feminists, the moral! conservatives and the civil
libertarians. In tetms of the views that were glven

1

credence by the Fraser Commlttee and that were reflected in
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the recommendations to the government, it was found in the
sample taken that more of the briefs were preseﬁted to the
Fraser Committee were femlnlst.than moral conservative or
civil libertarian. Moreover, it would appear that the
Fraser Comnfittee also made an effort to leglitimize the
. claims made by womén’s ‘organizatlions® by maklng
recommendatioﬁs which by and 1arée reflected the concerns bf
these groups. Fina}ly. the analysis of the 'propqsed
legislation embodied in Bill C-114 reveals ~that the
recommendations of the Fraser Comnittee were not fully
implemented or reflected.in the Bill. Rather, the proposed
legistation, it would appear, was created toc satisfy various

political and ideclogical considerations.

In the final sectlon of this thesis an attempt will be
made to analyse the described process of debate, lobbying
and legistative efforts related to pornography. To engage
in such an analysis, a natural history model ofi soclal
problems develoﬁgd by Kltsuse and Spector (1973) and Spector

and Kitsuse ¢1973) will be utllized.

Spector and Kitsuse”s HNatural Historvy Model of social

Probiems .

Spector and Klfsuse’s (1973, and Kitsuse and Spector,
1973) natural history model of social problems appears to
offer™a' comprehensive and systematic tool for the deve!lop-

-

-
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ment of an analytical framework which will be useful in

making sense of the role of lInterest groups involved in

efforts to amend leglslétion in Canada. Spector  and

Kitsuse’s natural history model was developed partially in
responge to the shogtcom!ngs‘of two major approaches in the’
study of soc}al problehs. These two theoretical approaches,
ags mentioned by Spector and Kitsuse, were Merton‘s (1971)
functionali=sm and thé value-conflict approaqh advocated by
Waller (1936>, Fuller 'and Myers (194la. b) and others.
Easentially, Kitsusé and - Spector argued that both
theoretical approaches “harbor é;uclai ambiguities as to the

distinctlve nature of the phenomenon of social problems and

the kind of theory one wou]g'have to develop to account for

It (197%: 418). In response, Kitsuse and Spector propoée

that what must be addressed by those concerned with soclal
problems are the subjective elements of scocial preblems
namely the “process by which some groups successfuliy define
a condlition as a problem within their society* (1973: 418>.
The theoretical approach suggested would _ therefore

neces=arily involve three maln components: -

1- A theory of interests whereby it is recognized that
groups which participate In the process of defining
social problems “do so in order to pursue or protect

thelr own soctial, political, economic and other
interests”.

2- A theory of moral indignation whereby some groups
attempt to define a situation as a social problem
because it offends their sense of values. -
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©3- A theory of natural history which conceptualizes social

problems not as static conditlons or Instantenous
events - but rather as a seguence of activitles that
progress through different stages (Kitsuse and Spector,

1973: 418).

The following discussion will attempt-to outline the
natural history of the pornography debate In Canada.
Implicit within this discugsion wlll be references to a
gender-based conflict interpretation found ln sone feminist

literature. This gender-based conflict approach suggests

‘that the relative subordination of women is based on a

system. of ,gender stratification whereby women are always at
the bottom of the gender hierarchy (Escomel, 1985: 37 and
Coderre et al. '1984: 3). In contemporary states men have
traditiohally dominated women through class and gender
norms. Moreover, until rencently the dominance of men over
women has usually been lgnored. Gender stratificatlion has
been overlooked because the male-dominated seclal order is
simply taken for granted. The oppression of women is thus
percelved as founded esgentially in the structural and
ideological position of women within patriarchy (Elsenstein,
1979: 24) whereby men‘ hoid the power and the' resources

necegsary to secure their intereats.

In Canada the pornography issue is one of great concern
for many women. As previously menticned, what distinguishes
pornography from various other offences i3 the blatant

targetting by pornography upon one segment of the population

r
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namely women (Shanai, 1986: 49>. Oniy untll recently has thé
relative éuborainatlon of women withln the social structure
been seriously addressed. . The obvious outcome of su?h
lnbestlgatlons has been the reJeE;ion of the assumption that
‘sexual stratiflcation reflects the natural order of things.
The issues suréoundlng pornography require women and others
to examine not oniy the relaticnship between the genders,
but also the wider capitalist patriarchy whlch constltutes

the setting for the interactlion between tﬁe genders.

The following is an application of Spector and
Kitsuse’s natural history model to the pornography debate in

-

Canada outlined In this study.

A. Stage One
Stage 1. "The attempts by some group(s? to assert
the existence of sgome conditicon, define it as
offensive, harmful, and otherwise undesirable, %o
publicize the assertions and stimulate controversy
and to create a public or political issue over the
matter" (Spector and Kitsuge, 1973: 147).

This stage beglins when one or several group(s}
attempt(s) to remedy a condition which they/it perceive(s)
as undesirable. Clearly, in terms of the pornography debate

L
In Canada, women‘s organizations were at the forefront of
the debate by ensuring that the issue of pornography remain

on the political agenda. Feminists increasingly began to

recognlze_}he misogynistlc messages and the degradation
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{nherent wlﬁhlh pornography. Furtherﬁore. they 5egan to'
linﬁ the portraval of women in pornography to the broader
social, economic and political reality which condones powe;
the domination of women 'S; men (gsee Gates, 19785. . The
recognition was that women, as a social category, occupy the

lower ranks within the sexual, political, economic and

cultural hierarchies.

In Stage Oﬁe. Spector and Kltsuse distinguish between

twe types of groupe which,may advance comp]g}nts regarding a
paq&i;ufi?‘§6§?gjp;henoméﬁonl These two types of groups are
either interest gfoupé (i.e. those groups Ghlch are.dlrectly
affected by t;; condition and take action In thehg owh
interests? or ﬁora] crusaders (usually those'not dléeétly

subject to the condition which Is undesirable but Qho find

it affersive) ¢(Spector and Kitsuse, 1973: {48).

Women‘’s crganizations obviously have a vested interest
in co&p]alﬂ?ﬁg about the prevalence and degrading nature of,
pornography. Vomen’s groups became concerned with the
harmful conseguences that 'pornagraphy could have on the
éﬁality of life of women speclifically, and subsequently, on
sociéty as.-a wheole. Thus, ln acceordance with Spector and

. Kitsuse’s definition, feminist/women‘’s organlzafions may be

viewed as interest groups.
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On the other hand, moral conservative groups may be
defined as moral crusaders. Although they toc have a vested
lntéqest in attempting to eradicate pornography, they aré
not élrectly affected by the problem. Unlike the feminlists
who question the broaQer scclal =structure which malntains
aﬁd proﬁoteé the subordination of women, moral conservatives
ln protesting against pornography attempt to uphold the
tradltfonal values, sexual mores and the family satructure

which they view threatened by sexual{y explicit matter. In

essence, moral conservatives do not question the status quo.

.

Stage 2. “The recognition by some officlial
organization, agency, or Institution of the
group(s) legltimate standing. This may lead to an
cofficlal investigation of the matter, proposals
for reform, and the establlshment of an agency to
respond to those claims and demands® (Spector and
Kitsuse, 1973: 147). -

The assertions of the  women’s organizations were

" aufficlient teo warrant - the establishment of the Standing

r

Cgmmittee on Justice and Legal Affairs in 1978 to deal with
the question of pornography in Caﬁ&da. More recently, the
official investigation into the matter was undertaken by the
Fraser Commlttee. Spector and Xitsuse would:suggest that at
this polint- when governmental  agencles réspond to the
complalnts of some group, "the soclal problem.'actlvlty

undergoes a considerable transformation" (¢1973: 151-152).

The transformation beglins with the formal recognition of the
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group. Once the group(s) .is/are recognlized, they/it will be
likely to be . asked to- participate In the officlal
proceedln&% on the problem ETor example by meeting with a
commlttee concerned with the issue). However, as s the
case wlth the pornography issue, the esfabllshment of a

Committee represents to some extent the end of feminlsts

control over the lssue. As Spector and Kltsuse wrltes

Although the group may be called to testlfy before
the committee, they find that they are cast in the
role of providing Information rather ' than
negotiating and deflining the nature of the
problem. The committee may seek out other
opposing views on the teople, reducing the origlnal
group(s) to simply one volce among many. When the
hearings are over, the members. of the committee
will be the new expertas and authoritlies on the
sublect. While the origlnal group may comment on
the report of the committee, 1t is that report
that will define the lssues, summarize the facts,
put varlous groups in perspective and In their

places (1973: 153).

During the public hearlngs held by the Fraser
Committee, the prevalling tone of the submissions was.
clearly refiective of a-feminlst position. Whether only a
particular coalltion of feminlsts presented briefs to the
Commi ttee, thereby being representative of a certa.ln segment
of feminists, remalné uncertain. Hohethelegs, women’s
organizations and individuals who advocate. a feminlst
position on the pornography lssue were overall qulte -well
represented during the public hearings. Simllarly, ln terms

of the views that were reflected in the recommendatloﬂs;;or
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lawlrefonn concerning pornography, 1t was found that the
Fraser Committee did, in fact, give serious consld;ratlon to
the demands of women’s organizatlons. By and large .thg
‘concerns of women were well reflected in the recommendatlons
.of‘the Fraser Committtee. For example, a stricter, more
clear definition of pornography, the abolishment of the use
of the term -‘obscenity’ and the I1ntroducticn of speqlfic
laws deallng wlith chlldr;n were frequent demands made by
women’s 'organlzathps. Furthermore, moral conseréatlve
-..groups and women’s groups tended to agree on various pollcy
initiatives ,neceséary for the con;;ol 65 pornography.
Hence, the views of the moral conservatives are also.to some
extent reflected in the Fraser Commlittee reccmmendations.
However, the fundamental principles upon which the.- Fraser
Commlttee based 1ts recommendations appear more-lndlcative
of the principles that femlnists would advocate than those
of moral conservatives. The fraser Committee essentially
legitimises feminist complaints regarding pornography.
Women‘s organlzatlons and femlnigts were overall qulte
pleased ‘Jléh the recommendatlicons of the Fraser Commlttee

({see Canadian Advisory Councl] of the Status of Women, 1986:

1 and Rlggs, 1985: 35).

However, the fact that the Fraser Committee gave

—

credence to the .demands of women does not neceasarlily

. suggest that the Comnittee was attempting to deny or
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disregard the demands of other groups such as clvil
|lbectarians. Rather, It would appear that the Committee
did reascnably attempt to consider all view points and to
make recommendations which would reflect a compromise
betwesn the demands of all groups ffor exanmple tg'e Committee
recognized the need to consider the balal"lce. between the-
state’s impingement upon the rig_ht’)s__”of the individual and
the gua;anteed freedom of individuals). It seemed, however,
to ta.ke into consideration the fact that feminist groups
were the most active and|numerous a.tﬁong all gr;gupa lobbying
for change. On the _other hand, one could speculate that it
was also politically necessary for the Fraser Committee to
consider all view points and to avoid alienating any of the
groups involvecd. Clearly the Report of the Fraser Committee
is a slgnl“ficant' plece of work as it not only attempted to
incorporate the views of ‘all three maljor ideoioglcal
pogltiohs, but it also acdvocated moderate politlical change

and social improvement through various educational schemes.

Stage Two ends when the complaints about the soclial
phencmenon have become domesticated and routinized by some
formal agency that "develops a vested interest In dolng

something about the complaints, though not necessarily

dealing with the conditions the complaints are presumabiy

about* (Spector and Kitsuse, 1973: 154>. There are various

organizations establ ished to deal with the problem of

e
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pornography (for example Media Watch). However, as= one
varlant of feminist théory would suggest the énly way to
eradicate the pornography problem is to cﬁange the very
social structures which perpetuate .th; subordlnation pf
women.'dAttempts to reform have consistently focused upon
methods of handling the problem Qlthin the Iinstitutional
structures t:‘adltlonally' dominated and empowered bir men.
Many of the organlzatlong.set up té,deal with the grlgvances
to v;:grk within the' confi_nes of the

y

structure that perp;tuates the subordination and the

of women are forced .

victimlzatlon of women. As one critic of the -Fraser

Committee wrltag:

Qur strategy cannot be merely to work within the
system. We must challenge the aystem that
promotes an ldecliogy of women-hating. The
(Fraser) report, instead, accepts that incremental
changes can be made wlthin the system which will
ulitimately better women‘s position (Riggs, 1985G:

373. )
7 .
Stage 3. *The re-emergence of the c]aiﬁs and
- demands by the group(s>, expressing

dissatisfaction with the established procedures
for dealting with the Iimputed' conditicns, the
bureaucratic handling of the compiaints, and the
fallure to generate a condition of trust and
conflidence in the procedures as sympathetic to the
complainta* '

Stage 4. "The rejection by complainant group(s)
of the response or lack of response of the agency
or instltution- to their claims and demands, and
th development of actlivities to create
alternative, parallel, or counter-institutions as
responses to the establ ishs?l procedures" (Spector
and Kltsuse, 1973: 147).
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This modél.has;sugéésted that when éocla] problem
activities culmlnate in the creation and establishment of
procédures te deal with e¢laims, these activities may
'dlminish and even disappear.. This Is to gay that gn
official response to a claim may give the protest group its
.“flinest héur‘ so to speak. However, it may also lead to the
end\sf the group’s control oQérthe claims that «dt raises.
As Spector and Kitsuse (1973) write, “the‘respcnse to their
complaints may take the edge off fhelr protest that ‘nothing
is.belng done’" and hence claims making activities may halt.
However, 1f a group or many groups remain dissatisfled with
the formal response to their demands, they will ultimately

develop alternative responses to the established procedures.

After the recommendations of thé_Fraser'Caﬁmittee were
made public in 1985, Biill C-114 was created in response to
the increasing pressure put on the federal government to
enact leglslation to deal with the problem of pornography.
The establishment of the Fraser:Commlttee was not enougp.
Groups, especially those with ~moral conservatlive and
femlnist.stances, wanted thezggyernmént to take a staﬁ\,on
the issue of pornography once ‘and for ail.
tentative legisgslation embodied in Bill C-114 more closely
reflected the views of moral conservatives than the demands
voiced by women’s groups. Although the 3111 provided draft

legislation that would crgate new criminal offences ‘dealing

with child pornography and made provisions to Include grodps

However, the \v/_/~4

4
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distingulsheé by sek within the definition of “identifiable
group’, the most lmpoptant and contrgverslal éec£ion of the
Bill related to the general definition of pornography
‘suggested. Under Bill C-114 the proposed definition of

pornography was as follows:

. -
-

Any visual matter showing vaginal, anal! or oral
‘intercourse, ejaculation, sexually violent
behavior, bestlallity, lIlncest, necrophilia,
masturbatlon or other sexual activity (An Act to
) th ustom 1£f,
1986: 2).

It was the inclusion of.the words other sexual activity’

which -caused .much reaption amongst feminist groups and

~others. - Thegse ‘words clearly rendered _the proposed

definition unclear and all encompassing. Feminists often
argued for a- distinction to be made between erotica and
A - - :

- - -
pornography, and for the promotion ¢of sgsexepositive images.
. = .

The  proposed definition of pornography was clearly

-

troublesome.

With regards to pornography, .the Fraser Committee

attempted to implement substantial changes for .women within-

 the existing lnstitutional'struétures by transferring the

. debate from a  discussion of the rights of consumers of

pornogréphy and -the sexual ccntent of pornography to a

-~ - -~

discussion of the concerns and rights of women and chlldren.

Bill C-114. on the cther hand, appears to be, at bg§t a

i

.

conservative government’s interpretation of what Canadlan%gi
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demanded regarding pornography and, at w{:t‘st, a stalling

tgctlc used to molilify the concerned lndivlduals who were

requesting a speedy aqd effective goverﬁmeﬁtal response to
the pornography issue. Blll C-114 was not necessarlly a
reflection of what concerned- Canadlians wanted but raéher a
reflection of what a select few - moral conservatlives -
wanted. The recommendations on pornography méde by ‘the

Fraser Committee did attack some of the most blatant forms
of sexiam | found In the pFesent obscenlty legislatlon.
However, thege recodfmendations were only selectively
relterated ln‘the érpposed Bill C-114 thereby maintalning
the patriardLEI applicatlion of the law and moral
conserﬁatlve or fundampﬁtallst‘T&eologles: In essence, if
Bill C-114 Q&re pagsed, q?t much would chaﬁge regarding the

condition of women. . Instead the proposed Bill C-114 would

merely expand the power and ldeclogy of the conservative

,'rullng‘apparatus In the articuiation and disposition in the

realm of the sexual® (Brock, 19856: 8).

Thus, those groups, such as fem!ﬁlsts, which demanded
legyslatlve and structural changes, are not vyet satisfled
with attempts'fo reform. Feminlsts will continue to seek
changé both by worklng wlthlh the male-dominated
institutions and outside such instltutionm. However, the
creation of the Frasér Commlittee and the lgxroductlon'of the

proposed legislation having occurred im ver7 recent history

)
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makes 1t dlfficult' to predict the ultlpate outcome of

efforts of the various groups which have a vested interest
Iln seelng pornography eradicated or crimlnallzed. The fact
that the now Infamous Blill C-114 dlied on the orﬁer paper may _

suggest that the federal government was not very serloua in

“ implementing lnnovative.  legal changes to deal with the

pornography problem. Rather, 1t would appear that the

federal government was really trying to save face by

" creating the lllusion that it was attempting to do something

about the problem. Thlis notion was clearly sﬁpporteddby a
medlia analyslis of the public reactlon to Bill C-114 (see

Chapter Three).

Feminists and others are well aware of the fact that
the gstabllshment of Speclial Committees is somewhat
controversial. As the Calgary Status of Women reiﬁarks

during the public hearings of the Fraser Committee:

-Before we begin talking we (would) like to speak
about commissions and the relationship with the
government which appoints them. We have glven
many briefs .over the past several vyears, but
conditions for women de not seem to be getting
much better as a result of our ana]ys!s and
recommendat lons.

Usually the people chosen to alt on
caomnissions and comnittees of this sort are
well-meaning, concerned indlviduals who are 1ight
vears ahead of the politiclans who appoint them,
both in understanding of the [ssues and in their
Intent. We do not question the motives and
intentlions of the people of thls Committee. What
we are calling into questicn, however, are the

— motlves and Intentions of the pollticlans who run
this country. We have seen llttle evidence that

-3

~

. &
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~ they have the best interests of women at heart.
In fact quite the contrary. They seem more
interested In maintalning the status quo, 1in
malntaining their power over our llives and our
bodies. The white, male political, Judicial and

. business sgystem works best for those who created
them, and who maintained them, not for women, poor
people or people of color (Canada, 1984 <(val. 2):

F0-91).
The falluré of Bill C-114 to iﬁcludé many of the more
“advanced” views proposed by the .Fraser ‘ Committee
demonstrates an unwillingness on the part of the fed;Lal
government toc challenge the status guo. The government, by
introducing Bi1l C€-114, was ﬁrlmarily concerned with lits

appearances that ‘it was doing something about pornography”’.

The somewhat liberal recommendations of the Fraser Committee

'could be perhaps interpreted as threatening the politiecal

and ideclogical power of the then Conserﬁétlve government,
and hence such recommendations could not plausibly be fully

implemented or advocated in .any resulting legislative

inititatives.

-~

’

The issue of pornography over the past nLne yeafs has
remained on the political agenda priﬁarily due to the
efforts of feminists and to some extent, to the efforts of
moral conservatives as well. Nonetﬁpdess, the pornography
issue is essentially one that concerns women particularty
and thus, women’s organizatlons_have a vegted 1ntere$t }n
having something done about th; problem. Therefore, for

women, their definition of the problem has been sustained

i

0
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througi-uout. the cdeveloment of the I|ssue a\nd their vocal
concerns have been heard albelt sometimes to deaf ears.
When the recommendations of the Fraser Commlttee were
released women’s groups were ‘generally pleased. However,
when Blll C-114 was introduced “in the House of Commons it
was clear that the interests of women. were not at the heart
of the matter. Rather 1t would appear that the federal®

government was primarily concerned with maintaining a

favorable fagade suggesting that 'lt was addressing the
problem of pornography !n Canada. Bill C-114 was

egsentlally written to respond to the demands of moral

conservatives and not necessarlily to those advocated by

femlinistas. In fact, the Ottawa Cltizen claimed in a couple
of articles that the then Justice Minlister John Crosbie’s
proposed pornhography leglslatien was drafted after *a
concerted and. .unpublicized I1cbbying campaign by church

groups” (Cowan, 1986: 1 and see also ‘Fraser’s Anti-porn

proposals tco lax for Togles, says Crosbie’, 1986: AS). The

most Influencial Interest group was reportedly the
Interchurch Committee on Pornography whose membershilp
included Roman Cathollc, Baptlist, Anglican, Mormon and
Methodlist churches ana The Salvatlion Army, and whose

position was almost certalnly rooted In religious doctrine.

Hence, due to the speciflc nature of the lssue of

pornography and the fact that the debate ls still In its
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early stages, it is dlfficﬁ!t to predlict the exact extent tq_
which Spector and ‘Kitsuse’s natuFal history model is
applicable. This difficulty T?, in part, due to the
relatlve_recentnesa of the Qhoié iaw.reform proceas In the

area of pornography. At thls point, however, the model |\=

clearly relevant up to Stage Three where evidence tends to

suggest that the pornography issue has not, as of yet, been

Fd

effectively dealt with especiallzﬂfrom the point of view of
feminists who appear to have a greater stake than aill other
groups in reforming not only legisiation but alsb the
institutions which ‘perpetuate the subordination of ﬁcmen.

and therefore maintaln the conflict between.genders.
LR
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APPENDIX ONE
OFFENCES TENDING TO CCRRUPT MORALS

CORRUPTING MORALS - Idem - Defence of public good - Question
of law and quegtion of fact - Motives irrelevant - Ignorance
of nature no cdefence - "Crime comic" - "Obscene".

. - } L
159. (1) Every one commits an offence who

(a)> makes, prints, publlishes, distributes, sells, or
has in his pogsession for the purpose of
-publication, distribution or circulation any
obscene wrltten matter, plicture, model, phonograph
record or other thing whatscever, or

(b} makes, prints, publishes, digtributes, clirculates,
or has 'in his possesaion for the purposes of
publicatlion, distribution or circulation, a crime

« Comic. ’

(23 Every one commits an offence who knowingly,

without lawful Jjustification or excuse,

(a> gsells, exposes to publﬁc view or has in his
possession for such a purpose any obscene written

3 matter, plicture, model, phonograph record or other

. thing whatsoever,
(b> publicly exhibits a disgusting cobject or an
’ indecent show,
(c> offers to sell, advertises, publishes an
_advertisement of, or has for sale or disposal any
means, Iinstructions, medicine, drug or article
intended or tepresented‘as a method of causing
abortion or miscarriage, or
(d) advertises or publishes an advertiseme® of any
means, instructions, medicine, drug or artiale
intended or represented as a method for restoring
sexual virility*or curing venereal diseases or
cdiseages of the generatlve organs.

(3>- No person shall be convicted of an offence under
this section if he establishes- that the public good was
gerved by the actg that are alleged to constitute the
offence and that the acts alleged‘did not extend bevond what
served the public good. ,

(4> For the purposes of this section it is a question
of law whether an act served the public good and whether

-there is evidence that the act alleged went beyond what

served the public good, but it is a question of fact whether
the acts did or did not extend beyond what served the public
good. A

- -

¢
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(5S> For the purposes of this section the motives of an
accused are irrelevant.

(6) Where an accused is charged with an cffence under
subsection (1) the fact that the accused was ignorant of the
nature or presence of the matter, picture, model, phonograph
record, crime comic or other- thing by means of or In
relation to which the offence was committed is not a defence
to the charge.

(7> Inﬁthls section "crime comlic" means a magazine,
pericdical or: book that exclusively or substantially
comprises matter depzctxng pictorially

({a)> the commission of crimes, real or fictltious, or

(b events connected with the commission ©¢f crimes,
real or fictitious, whether occurring before or
after the commission of the crime.

(8> For the purposes of this Act, any publicaticn a
dominant characteristic of which is the undue exploitation
cf sex, or of sex and any one or more of the following
subjects, namely, crime, horror, cruelty and vioclence, shall
be deemed to be obscene. 1953-54, c¢.51, s5.150; 1959, c.41,
s.11; 1968-69, c.41, s5.13.
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APPENDIX TWO
b 297. Every proprietor of any newspaper ls presumed to
be criminally responslible for defamatory matter inserted and -
publlshed therein, but such presumption may be rebutted by
proof that the particular defamatory matter was inserted In
such newspaper wlthout such proprietor’s cognizance, ™ and
without negligence on his part.

2. General authority given to the person actually
inserting such defamatory matter to manage or  conduct, as
editor or otherwlse, such newspaper, and to lnsert therein
what he in his discretion thinks fit, shall not be
negligence within this sedtion unless it. be proved that the
proprietor, when orliginally gliving such general authority
meant that it should extend to lnserting and publishing
defamatory matter, or continued such general authority
knowing that it had been exercised by lnserting defamatory
matter in any number or part of such newspaper. '

3. No one ié’guilty of an offence by selling any
number or part of such newspaper, unless he knew either that
such number or part contained defamatory matter, or that
defamatory matter was - habitually contained in such

. newspaper. (S.C. 1892, ¢.29, s5.297).
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APPENDIX THREE

PROVING 1=’UBLIC?-\TICJ!\1 BY ORDER OF LEGISLATURE - Directing
verdict - Certlficate of order.

280. (1) An accused who is alleged tc have published a
defamatory 1llibel may, at any stage of the proceedings,
adduce evidence to prove that the matter that is alleged to
be defamatory was contained ln a paper published by order or

under the authorlty of the Senate or House of Commons or a
legislature.

(2> Where at any =tage in proceedings keferred te in
subsection (1) the court, Jjudge, Jjustice or provinclal court
Judge 18 satisfied that matter alleged o be defamatory was
contained in a paper published by order or under the
authority of the Senate or -House of -Commons or.- a
legislature, he shall direct a verdict of not gullty to be
entered and shall discharge the accused.

(3 For the purposes of this section a certiflcate
under the hand of the Speaker or clerk of the Senate or
House of Commens or a legislature to the effect that the
matter that is alleged to be defamatory was contalned in a
paper published by order or under the authority of the
Senate, House of Commons or legislature, as the case may be,
1s conclusive evidence theregf. 1953-54, c¢.51, s.266.

——
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APPENDIX FOUR--

VERDICTS IN THE CASES OF DEFAMATORY LIBER.

281. Where, on trial of an indictment for publishing a
defamatory libel, a plea of not guilty is pleaded, the jury
that Is sworn to try the 1ssue may give a general verdict of
guilty or not gullty upon the whole matter put ln issue upon
the lndictment, and shall! not be required or directed by the
Judge to find the dgfendant guilty merely on proof of
publication by tne defendant of the alleged defamatory
libel, and of the sense ascribed thereto in the indictment,
but the Jjudge may, ln his discretion, give a direction «or
oplnion to  the Jjury on the matter in lissue as in other
criminal proceedings, and the jury may, on the issue, find a
special verdict. 1953-1954, ¢.51 s.267 (in C.C. 1986-1987,
8.281, p.302

)
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APPENDIX FIVE

HATE PROPAGANDA

~ ADVOCATING GENOCIDE - "Genocide®* - Consent -~ *Identiflable

group“. -

- 281.1 (5) Every one who advocates or promotes genoclde
iz guilty of an indictable offence and 1s llable to
imprisonment for five years. “

(27 In this section “"genocide" means éhy of the
following acts committed with intent to destroy In whole or
in part any identifiable group, namely:

(a) killing members of the group; or
(b)Y deliberately inflicting on the group conditions of

life caliculated to' bring upon its physical
destruction. ' :

(3> No proceeding for an offence under this section
shall be instituted without the consent of the Attorney
General. .

(4> In this section "identifiable group" means any
section of the public distinguished by c¢colour, race,
religion or ethnic origin. R.S.C. 1970, c.11 (lst Supp.),
s.1. (C.C. 1986, p.284).
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\@APPENDIX SIX

PUBLIC INCITEMEWT OF HATRED - Wilful promotion of hatred -

Defences - Forfelture - Exemption from -selzure of
communication facllities - Consent - Definitlons -
"Communicating” - "Identiflable group" -. “"Public place" =«
"Statements".

281.2 (1> Every one who; by communicating statements In
any publ]c.place,  incites hatred against any identifiable
group where such incitement is likely to lead to a breach of

the piigpf\is gullty of

(a’> an lndictable offence and is liable to Imprison-
ment for two years; or _
() an ocffence punishable on summary conviction.

(2> Every one who, by communicating statements, other

" than in private convetsation, wilfully promotes hatred

against any identifiable group is guilty of
{(a> 2an lndictable offence and is liable to Imprison-
ment for twec vears; or
(b> an offence punishable on summary conviction.

(3> No perscn shall be convicted of an offence under
subsection (2 ?

¢ad 1if he establishes that the statements communicated

were true; © :
(b> ;;;yirl good faith, he expressed or aJttempted to
tablish by argument an opinion upon a relxgxous
subject;

(e> If the statements were relevant to any subject of
public lnterest the discussion of which was for
the publlc,benefit, and if on reasonable grounds

- he believed them to be true; or

(d> if, In good faith, he Intended to point out, for
the purpose of removal, matters producing or
tending to produce feellngs of hatred towards an
identifiable group in Canada.

(43 Where a person 'is convicted of an offence under
sectlion 281.1 or subsection (1) or (2 of this sectlion,
anything by means of or in relation to which the offence was.
cemml tted, upon such convictlon, may, In additlon te any
other punishment Iimposed, be ordered by the preslding
magistrate or judge to be forfelted to Her Malesty in right
cf the province In which that person is convicted, for
disposal as the Attorney General may direct.
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(5> Subsections 185;6> and (7) apply mutatis mutandis
to section 281.1 or subss=ctlion (1) or ¢(2) of this ‘seTHion. '

-{6> No proceeding for an offence under subsect on (20

-shall be instituted without the consent of the A{Sorney

General.

(7> 1In this section .
"communicating" includes communicating by telephone,

broadcasting or other audible or visible means:

"Identiflable group" has the same meaning as it has in
section 281.1; . .

"opublic 'place? includes any place Lo whi the public-
have access as of right or by invitation, express or
implied; :

“statements” includes words spoken or written or
recorded electronically or electromagnetically or otherwise,
and gestures, signs.or other visible representations. R.S.C.
197C, c.11 (ist Supp.’, s.1.

-——V

%
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APPENDIX SEVEN
r

'WARRANT OF SEIZURE - Summons to occupier - Owner and author
may appear - Order of forfelture - Disposal of matter -
Appeal -. consent - Definitlons - "Court" - “Genoclde" -
"Hate propaganda" - "Judge". St

-

281.3 (1) A judge who is satisfled by information upon
path that there are reasonable grounds for believing that
any ‘publication, coples of which ™ are kept for sale or
distribution in premises within the Jurisdicilion of the.
court, is hate propaganda, shall issue a warrant under hils
hand althorizing seizure of the coples. {

_ (2> Within seven days of the isSue of the warrant, the
Judge shall issue a summons to the cccupier of the premlses
requiring him to appear before the court and show cause why

the matter seized should not be forfeited to Her Majesty.

‘ ¢3> The owner and the author of the' matter se;;ﬁé and
alleged to be hate propaganda may appear and be represented
in the proceedings in order to oppose the making of an order
for the forfeiture of the sald matter.

(4> 1If the court is satisfied that the publidation is
hate propaganda, it shall make an order declaring the matter
forfeited to Her Majesty in right of the province in which
the proceedings take place, for dlisposal as the Attorney
General may direct.

(S If the court is not satisfled that the publication
is hate propaganda, it shall order that the matter be
restored to the person from whom it was seized forthwith
after the-time for final appeal! has expired. _ -

(63 An appea! lies from an order made under subsection
(4) ox=-<£5) by any person who appeared ln the proceedings

az on any ground of appeal that involves a question
- of law alone : -
wh{b> on any ground of appeal that involves a gquestion
of fact alone, or :
(¢> on any ground of appeal that involves a questlion
of mixed law and fact, N
as. lf 1t were an appeal agalnst conviction or agalnst a
Judgment or verdlict of acqulittal, as the case may be, on a
gquestion of law alone under Part VXIII, and sections 601 to
624 apply mutatlis mutandis.

oo
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) No proceeding under this section shall be
instituted without the consent of the Attorney General.

(8> In this section

"court" means

¢a) In the Province of Quebec,
(i the court of the sessions of the peace, or
(li> where an application has been made to a

"Judge of the provincial court for a warrant

- under subsection (13, that Jjudge;
(a.1> in the Provinces of New Brunswick, Alberta and
Saskatchewan, the Court of Queen‘s Bench; 1978-79,
c.1i, s.10 cga. .

NOTE: Paragraph (a.1) enacted by 1978-79, c.ll, s.10<(1),
in force in Alberta, June 30, 1979; proclaimed in force in
New Brunswick, September 4, 1979; and to come into force on
proclamation in Saskatchewan.

(b> in the Province of Prince _Edward Island, the
Suprene Court; or
(c?> 1in any province, a county or dzstrlct court;

“genocide" has the' same meaning as it has in section
281.1; —

"hate propaganda" means any writing, sign or visible,
representation that advocates or promotes gencclde or the
communication of which by any person uld comstitute an
cffence under section 281.2;

"judge" means a Jjudge of a court or, in the Province of
Quebec, a judge of the provincial court. R.S.C. 1970, c.11
(1 st Supp.>, s. 1; 1974-75, c.48, s5.25(13.

-
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