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INTRODUCTION - .

The aim of this study is to.examine the relevance of
. sincerity in the mixed-marriage promises, focusing, in
partiéular. on its understanding and emphasis in the present
legislation. This will be done through an anélysis‘of the

leglslatlon to be ‘found in the Codex ITuris Canonlci and in

other related documents studied in their historlcal context
and doctrinal setting; likewise, through an analysis of
' jurisprudence, and of the Conciliar aﬁa‘post Conciliar docu-

L———

ments. Such a study will enable us to trace the changing .
notion of this requirement of sincerity, and to determine its
significance in_the present and proposed future 1egisla£ion.
' ". As a condition for dispensation from the mat;imonial
impediments of mixed reiigion and disﬁarity of worship, the
legislation of Canon 1061 required these pr§mises of the
couple: the non-Catholic partner, baptiéed or unbaptized,
was to promise that‘he would not endanger the faith of his
Catholic partner; and both partneré were to promise to baptize
and bring up all their children exclusively in the Catholic
faith. The legislation also required that the dispensing
superior have moral certaint& concerning thé fﬁlfilment of
the promises by the_couﬁle.

In some of the pre-Code dochments indicated as sources

of Capon 1061, the dispensing superior had to have moral

i



INTRODUCTION _ vii

.certainty not only concerning the fulfilment of the promises
in the future but also concerning their.sincerity at the time
when they were belng made. Hoﬁever, the-legislation of Canon
1061 did not explicitly demand this moral certainty on the
part of the dispéﬁsing superiof.

After 1920, the sincerity of the mixed-marriage
éromises became a subject of much discussion and dispute.
Canonists ques;ioned whether or not ipsincere promises, made
by one or both of the partners in-order to obtain a dispensa-
tlon from the impediments of mixed religion’and dlsparlty of
worship, would render the dlspensatlon invalid, and indeed
the marriage itself, if the latter impedimént were involved.
Some argued for the validity of the dispensation, some agains;
it; still other? preferred to consider the ‘question as-a

dubium iuris and hoped for an authoritative interpretation.

The matter was further complicated by the fact that,
after the promulgatlon of the .CIC, numerous documents relating
to the mixed~-marriage promises were i;sued by the Sacred
Congregations of the Holy Office and for the Propagation'of '
the Faith. Although none of these documents purported to -
settle the dispute over the necessity of sincerity for the
validity of a dispensation, proponents of both views drew

supporting argumenys from. them.
>
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Sacramentum (1966), the Catholic partner was required to make

" INTRODUCTION T o viii

" The relevance of the sincerity of the'ﬁixed-mafriage
promises was examined, from 1921 tofl958, by the Sacred
Roman Rota in a number of cases,-anh in a 1949 case, by the
Tribunal of the Vicariate of Rome. Five of the Rotal deci-
sions touched on EB$ matter only iﬁdirectly, and, of these,

two argued for the validity of a dispensation, and three

against. There are, however, three other Rotal decisions and

one by the Tribunal of the Vicariate -of Roﬁe which dealt
directly with the relevance of sincerity in the mixed-marriage
promises. In these cases, marriages were declared null on
the grounds that 1nsincere promlses 1nvalldated the dispensa-
tions from the impediment of dlsparlty of worship.

It is against the backgrou;d of such controversy and
jurisprudenﬁe that we have to examine the Conciliar and post-

Conciliar developments concerning the 51ncer1ty of the mixed-

marrlage promises. Hence, At is not surprising to note that

"in .the first draft document related to the mlxed-marrlage ‘

legislation, proposed by the Conciliar Preparatory Commission
for the Sacraments, the promises prescribed by Canon 1061
were modified to read: " /...J promises sincerely" ("sincere _

/
cautionem praestiterit”). This phrasé)has been retained in

most of the Conciliar and post-Conciliar documents d%aling
with the promises.

- Late}, according to the Instruction, Matrimonii

—
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an explicit promise, and the non-Catholié was to be-invited

- to promise sincerely and openly that,'at least,- he would not
impede the fulfilment of the promises by his Catholic partner.

Subsequent to Matrimonii Sacramentum,:the S.C. for the

Doctrine of the Faith granted a number of dispensations in
instances where no promise could be had from the non-Catholic

partner, but where the Catholic was sincerely prepared to do

his best to procure the bgptism and upbringing of the children
‘in the Catholic faith. A further investigation of the
relevance of .sincerity in the promises was carried out during
the 1967 Synod of Bishops in it$ discussions on mixed
mdrriages.n

Accordlng to the Motu Proprio, Matrimonia Mlxta (1970),

in seeking a dlspensatlon from the impediments of mixed

religion and disparity of.worshlp, the Catholic partner is
required to make a declaration céncerning hié intention to
- safeguard his faith; he is also required to make a 31ncere

promise to do hlS best to procure the baptism and Catholic

upbringing of the c¢hildren. Many of the Episcopal Directories,
implementing the nerms of Matrimonia Mixta, have retained the

expression, sincere promise to do- his best, in one form or
another, although they contain a wide variety of interpreta-
®ions as to what this sincere promise might imply in the

Eoncrete situation of a mixed marriage.
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From the. information»available to date concerning

the proposed new legislation on mixed marriages, it ‘appears - \\
that, in seeking a dispemsation, thé Catholic would still” -~/
have to make a declaration of intention concerning the 7 N

protection of his own faith, and also a sincere promise to

do his best to.procure the pathollc upbringing of the
: ; .

. - ! . <
children. A _ -

The notion‘and'significance of the sincerity cftthe
mixed;marrlage promises appears te have changed gradually
during and after the Council. The following factors seem to .
have.exerted an influence in bringing about a change: the
Catholiec Church's desire to bring its mixed-marriage legisla-~
tion in line with the conditions of our time; the desire for -
unity among all Christians, and the Catholic Church! s |
recoganition of the salvific means also available 1n other . -
ecclesigl communities; the recognition of the right of every
person to hold firmly to his Séfiér relicious beliefs and
convictions; and the emphasis placed on the common God-given
role and responsibility of the parents for the religioue
upbringing of their children. o

In the light of the above.principles enunciated by
the ponncil, the sincerity now required in the mixed-marriage
promises seems t0 have a new relevance, & new dimension. It

is no longer considered primarily in its relation to the

4



INTRODUCTION ' xi

validity df‘a ﬁispensation. Rather, the obligation to. safe-
guard his-faith rests on the Catholic himgelf; th; non-
Catholic éértner is only to be informed of the obligations
of the Catholic partner. The‘deqlaration and sincere promise
of the Catholic are primarily a means through which he is
made aware. of the obligation imposed on him by God himself,
- an obligation deriving from hi®\own faith-commitment and his
belief in the Catholic Church. In the fulfilment of his
,obligation, the Catholic needs tv,;;EP respect for the faith
and religious convictions of his partner; he needs to take
into account the shared rights and dutiesloﬂ,both parents
toward the children, and also the over-all good of the
marriage and the peace and harmony in the home.
This study proposes to trace these developments and

changes in the notion and relevance of sincerity in the mixed-

, marriage promises.. It will be divided into two parts. In .
order to plaée the Conciliar and post-Conciliar developments
in their proper context, we shall first examine the legisla-
tion in the pre-Code documents cited as sources of Canonlloél,
and the legislation in the CIC itself; ?hen, we shall study
the post—Codg legislation and Rotal jurisprudence, all of

. which will provide a proper understanding‘qf the pre-Conciliar

'situatioﬁ. | ‘

The main interest of our study, however, is in the

present legislatidh which is primarily the result of Conciliar
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and post-Conciliar developments. The study of these develop—

ments will involve an analysis. Qg the Vota, Schemata,

deliberations, and decisions of ‘the Second Vatican :Council,

bl

of the provisions of.the interim norms in the Instruction,

Matqimonii Sacrémentum; of the dispensations granted by the

S.C. for the Doctrine of the Faith. subsequent to the abosg.

Instructlon, and of the dellberations ;Ed recommendations of

the 1967 Synod of Blshops. \\

The current legislation is to\be-iqgﬁf in the Motu

Proprio, Matrimonia Mixta. But this document g;pyides only
general norms which the Episcopal Conferences are to implement
according'to the pafticular ﬁeeds and situations of their
respective territories.s Hence, a number of Episcopal

Directories will be studied together with Matrimonia Mixta.

The study,og these general and particular legislations will
enable us to evaluate the proposed new legislation.

At the conclusion of our study, we will be able to
answer the question we had in mind when undertaking this
work: how do we explain the change in the notion,
significance, and relevance of the sincerity in the promises
in view of the Church's eonsistent affirmation that in every

mixed marriage the "divine law requirements® must be fulfilled?
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THE PRE-CONCILIAR SITUATION
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" CHAPTER I
SOURCES OF CANON 1061 OF THE CIC

The attitude of fhe Catholic Church toward mixed
marriages - marriages involving a Catholic and a non-
Catholic, baptized or unbéptized -- has been, in general, one
of opposition and disapproval. The Church at times even dis-
couraged Catholics from entering into such gnions. Indeed,
it was only when the Catholic partner could not be dissuaded
from entering into such a marriage that the Church agréed to
1ift its prohibition, and did s¢ as an act of tolerance,
provided certain Qonditions were fulfilled. *

The Church has firmly and consistently justified its
attitude to mixed marriages. It felt that they very often'
;laced both the faith of the Catholic pa;iner and that of the
offspring in jeopardy. The concern over mixed marriages.
stemmed from its own understanding of its role in the world:
in the plan of salvation establish;d by Christ. Firmly
convinced of the necessity of the faith for salvéﬁion, it felt
duty-bound to safeguard the faith of its members, to try to
lead all people to the.true faith, and to ensure the baptism
and upbringing of all children in this true faith, which it
beliejgd was to be found only in the Catholic Church. In

addition to these ecclesiological reasons, the Church’s

h e R =



SOURCES OF CANON 1061 OF THE CIC . 2

understanding of marriage as such justified its stance. It
taught mg;riage to be sacrga and sacramental, symbolié of
Christ's un{on with the Church. This symbol, in its view,
was more realized and its permanence betterlassured when
there was barmony in the faith and religious practice of the
couple. | ‘

Although the Church was forced to make special
provisions for marriages involving royal and noble families
from the early seventeentﬁ century, most of its legislation
on mixed marriagés was enacted from the eighteénth century on
when civil authorities began to grant juridical status to the
many Protestant Churches, and when the Catholic Church begén
its missionary activities in remote lands. This bbdy of
legislation reflected ;ts attitude toward mixed marriages and
its concern for those who entered into them. Yet, the
legislation which evolved over the centuries was modified by
circumstances and experience. While the earlier legislation
reflected the Church's hon-tolerant attitude toward those who .
- were considered to be heretics aﬁd schismaticé, the later laws
reflected a more tolerant and welcoming attitude toward the
unbaptized. In all} howevef,'it was ﬁhe Church's pastoral
geal and mission; as it perceived them at a_given time or in
particulér'circumstances, that-brought about the legislation,

its evolution and modificatioﬁ.

FIRPRPREPE S



‘\ - . SOURCES OF CANON 1061 OFs THE CIC  ~ - . 3.

Since authoritative and scholarly studies are avai11

. b

able in this area,l-we do not intend to deal here with the

rad

historical evo htion'of thé mixed-marfiage legislation or -'/////,/

even with %he evolution of the mixed-marriage promises

'regarding heir content and form. Instead, in order to place

the legislétion of Canon 1061 of the CIC Telative to mixed-

marriage promises in its proper historical context and -

doctrinal setting, we shall beéip our study with an analysis

of its immediate sources. , T
The 36 items listed as sources? of Canoé 1061 cover

an extensive period, 1748-1906. These documents can be

classified into.two general categories: Papal writings and

Curial texts. DMore specifically,rthey comprise Apostolic

1 See, for example, H.J. Feye, Dissertatio Canonica
de Matrimoniis Mixtis (1847); I.H. Bangen, De Matrimonio Mixto °
(1860); J. Planchard, "Dispense de disparité de culte et de
religion mixte - pratique, indults et instructions du Saint~-
Siege™, in NRT, 15(1883), pp. 393-441, 500-531, 573-601;.

- F.J. Schenk, The Matrimonial Impediments of Mixed Religion

and Disparity of Worship (1929); r¥. Ter Haar, Mixed Marriages -
and Their Remedles (l933}; A.J. Connick, "Canonical Doctrine

concerning Mixed Marriages - Before Trent and during the
Seventeenth and early Eighteenth Centuries™, in The Jurist,
20(1960), pp. 295-326, 398-418; R.G.W. Huysmans, fDe Ortu
Impedimentorum Mixtae Religionis ac Disparitatis Cultus", in
EIC, 23(1967), pp. 187-261; "De Viecissitudinibus Impedimenti
Mixtae Religionis a Reformatione Protestantica usque ad
Codicem Turis Canonici", in EIC, 25(1969), pp. 205-291.

2 A11 references to the sources are to P. Gasparri -
I. Sarédi, Codicis Juris Canonici Fontes, 9 Volumes (1923-
1939). Hereafter cited simply as Gasparri, Fontes. -




SOURCES OF CANON 1061 OF THE CIC A

Leﬁters, ﬁncfclical ﬁpistles,‘Epistles, Rescripts;
Instfﬁctiogslﬁnﬁ Responses from the Sacred Congregations of '
the Hoiy Office and for the Propagatioﬁ:of the Faiph, and’
from the Sécrétafiate of State.- Vefy few of the documents’
"were addressed to the Universal Church; mosﬁ of them were to
deal with s?ecific problems and situations in EuroPe;-yet
some were addressed éo bishops: in othe;‘barts of the world.
The scope and~dmportance of these documents go well beyond a
study of Canon 1081, since many of them are’also sources for
a number of other canons.* Although these texts touch upon
one or another aspect of mixed.barriages, they do not all
cOnt;iq specific legislation on thig subject.-. Together, they
serve to illustrate the attitude of the Churth toward mixed
marriages, the reasonséfor its oppdsition'ﬁc them; and the -
circumstances and conditions under which it permitted their
celebration. . ‘

, We shall examine in a particular way those documents
which have immediate bearing on the gquestion of the sincerity

in the promises. Placing them chronologically in their

. i

3 These titles are as they appear in the Fontes.
Some of the names attributed to these documents do not
correspond to the present day understanding of their-
classification. See F.G. Morrisey, The Canonical Signif- |
icance of Papal and Curial Pronouncements, /Hartford, Conn./,
Canon Law Society of America, [L1975/, <3 DPe.

l, See Gasparri, Fontes, IX, Table B , pp. l4-327.
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/h\‘gvt . .
T, hi ical context, we intend to illustrate what these
'documents state, or at least imply, individually and

collectively, concernlng the sincerity,of the promises.

L

Benedictus XIv, ep. encycl. Magnae Nobis,
: 29 iun. 1748

. The encyclical epistle of June 29, 1748, addressed
to the bishops of Poland, had as its purpose to correct some
misconstrued opinions and practices. The encyclical alleges
that there was a false notion in Poland that the Holy See had
been granting dispensations from the impediment.of mixed
religion without prior abjuration of heresy. "It also cond;mns
the alleged practice of those who sought mafriponial dis-
pensations withoutaséecifically ;eﬁtioning that one of the

' partners to the maré;age was a non-Catholic. ‘
After reviewing briefly the teachings of the earlzer

Popes on mixed marriages, the encyclical contends that the
Popes have consisteﬁtly required the prior abjuration of
heresy as a condition for dispensation. If, however, some
dispensations were granted without prior abjuration, the |
.Pope argues, they were Very rare, involved.marriages between
royal families, entailed serigus and urgent reasons affectingr
the public good, and weréagranted only on the conditions that
the Catholic spouse wou;d not be led astray by his partner,

that he would consider it his obligation to retrieve his

partner from error; and that the children of both sexes to be
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born of the union would be raised in the Catholic faith.”

Pius VI; rescript. ad Card. Archiep.
' Mechlinien., 13 iul. 1782 :
The rescript of July 13, 1782 was ocgasgoned by a

. particular situétion'in Belgium. Civil legiélation was

- enacted requiring the assistance of pastors at all mixed
marriages. Faced with the conflict between ecclesiastical
and civil laws,‘the Archbishop of Malines referred. the mattér
'to.the ﬁoly See.

In its dispositive part, the reply restateé briefly
the teachings of the earlier Popes on mixed marriages. Then,
in the legislative part, the Pope; in order to avoid further
conflicts with the civil authorities, gives permission to
pa;tors to assist, simply as a material witness, at these
marriages, but only on the followinggsonditions: that the

-non-Catholic'partner take a written oath, signed in the
presence of two witnesses, to ensure the religious freedom
if-af the Catholic and the upbringing in the Catholic faith of

all the children to be born; that the Catholic partner himself

5 "/l...J insuper adiectas semper fuisse opportunas
cautelas, tum ne Coniux Catholicus ab Haeretico perverti
posset, quin potius ille teneri se scéiret ad hunc pro viribus
ab errore retrahendum; tum etiam, ut proles utriusque sexus ex
eo Matrimonio procreanda, in Catholicae Religionis sanctitate
omnino educaretur”, in Gasparri, Fontes, II, 387, p. 149. :
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take a written oath, signed before two ﬁitnessés, that he

would not féll away from his faith, that he would bfing up
,in the Catholic faith all the children to be born, and that

he wonld strive efficiently for the conversion of his spouse.6 '

S. C. de Prop. Fide, instr. (ad Vic.
Ap. Sveciae), 6 sept. 1785

The Vicar Apostolic of Sweden fequested from the Holy
See permission to allow pastors to assist at mixed marriages
and also to impart the nuptial blessing. The instruction
from the S. C. for the Propagation of the Faith, September 6,
1785, contains the reply to this request,la reply dictated
very much bylthe partifular situation in Sweden. Lutheranism
was very strong. The instruction éven alleges that it wastthe
‘favoured religion of the civil authorities, and that there was
a concerted effort on their part to arrest the growth of the
Catholic Church. Civil law required all or at least some of

the children to be raised in the religion of the father.

6 "/...] ut exigat et recipiat a contrahente haeretico
declarationem in scriptis, qua cum iuramento, praesentibus -
ducbus testibus, qui geEebunt et ipsi subscribere, obliget se
ad permittendum comparti usum liberum religionis catholicae
et_ad educandum in eadem omnes liberos nascituros sine ullia
sexus distinctione; /.../ ut et ipse contrahens catholicus
declarationem edat a se et duobus testibus subscriptam, in
qua cum luramento promittit, non tantum se nunquam apostataturum
a religione sua catholica, sed educaturum in ipsa omnem prolem
nascituram, et procuraturum se efficaciter conversionem
alterius contrahentis acatholici", in Gasparri, Fontes, II,
471, p. 657.




-
- LY

SOURCES OF CANON 1061 OF THE CIC g

The iﬁstrucyion refuses permission to impart the
nuptial blessing. However, it authorizes ghe Vicar.Apostolic
to allow pastors to assist at marriages when moral certainty
could be-had through the promises that the danger to the
faith of the Catholic partner waé eliminated, and that all

children would be raised in the Catholic.faith.7

S. C. S. Off., instr. {ad Archiep.
Quebecen.), 16 sept. 1824

Among the series of doubts proposed to the Holy
Office by the Archbishop oftﬁuebec, one concerned the peti-
tion for baptism by a woman married to a non-Catholic. The
Holy Office replied to the Archbishop that, after he had
informed the woman about the inwalidity of her marriage on
account of the impediment of disparity of worship, she could
be admitted to baptism. And if she, after her baptism, chose
to remain married to her former partner, the bisho? should
see that the practice of the Holy See concerning mixed

marriages be observed, practice regarding the manner of

-

7 "™™a quando pur mai avvenisse il caso, in cui potesse
il Vicario Apostolico assicurarsi con morale certezza, che in
uno di questi tali matrimonii fosse escluso il periculo la
perversione del coniuge cattolico, e si fosse col precea®nti
patti assicurata l'educazione cattolica di tutta la prole,
potrebbe pur allora tollerarsi, che egli vi assistesse, /f.../"
in Gasparri, Fontes, VII, 4606, p. 158.
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"celebration and- the requirement of the pro'mises.8

Pius VIII,-litt. ap. Littéris altero,
25 mart. 1830 .

- In 1825, the Common Law Code of Prussia (1794) was
extended to the provinces of Rhineland and Westphalia, which
embraced the diobeses of Cologne, Trier, Mﬂnéter, and Pader-
born.” It required that all children of mixed marriages
born in the provinces subject to the provisions of the above
Code be raised in the religion of the'father_or that the .
decision concerning the religious upbringing of the children -
be left to his discretion. The law also forbadg pastors
assisting at mixed marriages to demaqd any promise from the
partners regarding the religious upbringing of the chi;dreﬁ.
This difficult situation was brought to the attention of Pope
Leo XIT {(d. 1827). His successor, Pope Pius VIII, wished to
deal with it in the apostolic letter, addressed to the_Arch-
bishop of Cologne and the bishops of Trier, Miinster, and

Paderborn.

g8 ®/...J Atque in primis prae oculis habeat Episcopus,
ac, prout fieri potest, servari curet praxim S. Sedis, regulas-
que ab ea praescribi solitas cum ob graves causas in huiusmodi
matrimoniis dispensat, mimirum: /[...7; ut pars catholica
gravissime moneatur de obligatione quam habet, quaeque nunquam
el cessat, curandi conversionem coniugis et educationem prolis
utriusque sexus in catholica religione; ac demum ut catholica
prolis educatio etiam in pactum iuramento firmatum deducatur”,
in Gasparri, Fontes, IV, 866, pp. 150-151.

9 See I.H. Bangen, De Matrimonic Mixto, pp. 17-19.
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The Pope, notwithstanding the diffiéultf posed by
thg civil legis;ation, reasnerts the teaéhings_of his pre-
decessors and the consistent‘requirement‘concerning the
provision for the religiocus freedom of the Catholic, the -
conversion of his partner, and the religious upbringing of
the children in the Catholic faith. The Pope adds that
these provisions touch upon divine and natural laws, and
that anyone violating them sins not only against canonical
legislation but alsoc against divine and natural laws. As a
strong motive to énsure the baptism of the children in the
Catholic faith, tﬁe Pope adduces the teaching that outside

the true Catholic faith no one can be saved.lo

Gregorius XVI, ep. encycl. Summo
iugiter, 27 maii 1832

*

The encyclical epistle of May 27, 1832, addressed to

the bishops of Bavaria, was prompted partly by the enactment

10 " [...] Romani Pontifices /...7 suisque
dispensationibus adiicere consueverunt conditionem expressam
de praemittendis matrimonic opportunis cautionibus, [...J
Nostis /.../ ipsas omnes cautiones eo spectare, ut hac in re
naturales divinaeque leges sartae tectaeque habeantur,
quandoquidem exploratum est, catholicas personas seu viros,
seu mulieres, quae nuptias cum acatholicis ita contrahunt, ut
se aut futuram sobolem periculo perversionis temere committant,
non modo canonicas violare sanctiones, sed directe etiam,
gravissimeque in naturalem ac divinam legem peccare. /.../ et
' maxime opportunum erit eamdem /mulierem catholicam_/ adhortari,
ut meminerit firmissimum illud nostrae religionis dogma, quod
extra veram catholicam fidem nemo salvus esse potest™, in
Gasparri, Fontes, II, 482, pp. 734-735. -
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4

/
of civil legislation ¢rdering pastors to assist at all mixed

marriages, even when the couple réfused to make any promise
concerning the religious upbringing of the children. The
law also threatened pastors with the withdrawa} of all sub--.
sidy if they failed to comply. ¥

Despite the difficult situation created by the c¢ivil
law, the Pope exhorts the bishops and priests to uphold firmly
the law of the Church on mixed marriages. He reaffirms the
teachings and legislation of his predecessors, emphasizing
also the divine and natural law obligation of the parents to
baptiée and bring up all their children in the Catholic |
. faith, adducing once again the teaching that outside the

Catholic faith and Catholic Church no one can be saved.tl

——\\.

11 " /... Romani ipsi Pontifices /...J suisaue
dispensationibus consueverunt adiicere conditionem expressam
de praemittendis matrimonio debitis cautionibus, [.../.
Ignotum Vobis non est, /.../ quam impensc constantique studio
maiores Nostri inculcaverint eum ipsum, quem illi negare
audent, fidel articulum, qui est de catholicae fidei atque
unitatis necessitate ad consequendam salutem. /...J Quare si
res ita postulet, revocare in illorum /fidelium] memoriam
oportebit notissimum illud naturalis divinaeque legis
praeceptum, quo non peccata solum, sed pericula etiam ad
peccatum proxime inducentia vitare iubemur, uti et praeceptum
aliud eiusdem legis, quo parentibus iniungitur, filios educare
in dis¢iplina et correptione Domini (Eph., VI, 4), ideoque et
erudire ipsos ad verum Del cultum, qui unice in catholica
religione est", in Gasparri, Fontes, II, 484, pp. 740-743.
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Gregorius XVI, litt. ap. Quas
’ vestro, 30 apr. 1841

The bishops.of Hungary had apparently informed Pope
Gregory XVI of the practice in their dioceses where mixed
marriages, entered into without dispensations and the usual
promises, weﬂ@? olemnized and blessed by pastorél ngy had
- also brought to the attention of the Pope that, because of
the very grave and difficult circumstances in Hungéry,.they
had adopted a tolerant attitude which permitted pastors to
assist, as material witnesses, at mixed marriages, when the
Catholic partner insisted on the marriage while. persisting
in his refusal to give the usual promises.

In his apostolic letter, sent as a reply to the
biéhops, the Pope commends them on their effort and'zeal to
correct the-abuses in their respectivé‘dioceses regarding
the law of the Church on mixed marriages. He repeats brie{ly
the teachings of his predecessors and states that %he promiées
are founded on divine and natural laws. Taking'into account
the particular and difficult circumstances explained bf the
bishops in their letter, the Pope allows pastors to assist,
as material witnesses, at marriages, even when the promises
prescribed by the Church could not be had; he agrees to this
grov;sion as an act of tolerance and in order to anid

greater evil and scandal. The Pope adds that even in these
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circumstances the bishops and pastors should find Wways to ¢
protect the faith. of the Catholic partner and to admonish
him of his obligation regarding the conversion of his partnef
and the religious upbringing of.the children in the Catholie

faith.1l?

-

S. C. S. Off., 30 iun. 1842

~

Although manf Papal an& Curial-documents referred to

mixed-marriage promises as opportunae cautiones, none of them °

gave any more specification’ on their nature. When the Holy

Office was asked what exactly was meant by cautio opportuna,’

its reply, dated June 30, 1842, was that. it is a promise made
or drawn up in the form of an agreement or a pact to produce

the moral basis for a prudent judgement concerning the truth

v

12 ®/...7 ut, si /...] haec Apostolica Sedes mixta
istiusmodi matrimonia quandoque, permisit, "id gravibus dumtaxat
de causis, aegreque admodum fecerit, et nonnisi expressa_sub
conditione de praemittendis opportunis cautionibus, /...J.
Quae certae cautiones in ipsa divina et naturali lege fundan-
tur, in quam procul dubio gravissime peccat quisque se vel
futuram sobolem perversionis periculo .temere committit. Leeo]
His tamen in circumstantiis, /...7 maiori etiam conatu et
studio per Episcopos et parochos elaborandum est, ut a )
catholica parte perversionis periculum quoad fieri poterit,
amoveatur, ut prolis utriusque sexus educationi in religione
catholica, quo meliori modeo fas erit, cautum sit, atque ut
coniux catholicae fidei adhaerens serio admoneatur de '
obligatione, qua tenetur, curandi pro viribus acatholici
coniugis conversionem, Zf.;]",,in Gasparri, Fontes, II, 497,
pp. 7 9-7910 . )

~
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. o -
of its fulfilment.l3 .

5
Gregorius XVI, eﬁ. Non sine gravi
23 maii 1846 | :

In a letter dated March 4, 1846, the Bishop of
Fribourg iﬁformed Poﬁe Gregory XVI of his concern over the
frequent occurrenceso;'mixed marriages in his diocese and
the interference of the civil authorities in this matter.

He sought also some clarification regar&ing the nuptial
.blessing to bé given at thése mérriages. Tﬁrough his epistle,
the Pope reaffirmS'the pdsition of the Church on mixed mar-
riages and statés a}sé how its prohribition and the exacting
of the promises ére tb meet the requirements of divine and

natural laws.14 -

13 ™Quid accurate et strictissime sumpta significat
cautio opportuna? /.../ Talem promissiomem, quae in pactum
deducta praebeat morale fundamentum de veritate executionis,
ita ut prudenter eiusmodi executio expectari possit™, in
Gasparri, Fontes, IV, 890, p. 167.

14 "Compertum enim exploratumque est, catholicos, seu
viros seu mulieres, qui mixtis nuptiis temere contrahendis,
se ac prolem inde suscipiendam in perversionis periculum
iniiciunt, contrz naturalem divinamque legem peccare. Quam
sane legem sartam tectamgue tueri contendit Ecclesia et haec
Apostolica Sedes, seu in generali ipsarum nuptiarum prohi-
bitione, seu in cautionibus, quas iure suo exigit, /...J7%,
in Gasparri, Fontes,. II, 503, p. 805.
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Secret. Status, -instr. 15 nov. 1858

The instruction of November 15, 1858, sent to all the
bighops of the world by the Secretary of Stéte, is a restate-
ment and“summary of the Church's teachings an&'legislation on
miied marriages. Regarding the prbmises, the instruction
asserts that they can never be dispensed with,‘asnthey are
founded on divine and natural laws. The décument-further
explains that no solemnities are permitted with the
celebration of these marriages.in order to reﬁiﬁd Catholics
of the Church's strong opposition .to such unions, an&;also
as a means of deterring them from entering ints such

marriages.ls

S. C. 5. Off. {Helvetiae), 21 ian. 1863
\ ' ' "

In some provinces of Switzerland,- civil law required
the children to be raised in the religion of the father. In

view of this, the Holy Office instructed the bishops in those

15 "/...J Quae quidem cautiomes remitti, seu dispensari
nunquam possunt, cum in ipsa naturali, ac divina lege funden-
tur, quam Ecclesia, et haec Sancta Sedes ‘sartam tectamque
tueri omni studio contendit, et contra quam sine ullo dubio
gravissime peccant, qui promiscuis hisce nuptiis temere con-
trahendis, se ac prolem exinde suscipiendam perversionis
periculo committunt. Insuper in tribuendis huiusmodi dis-
pensationibus, praeter enunciatas cautiones, guae praemitti
semper debent, et super quibus dispensari ulle modo nunquam
potest, adiectas quoque fuere conditiones, /...7", in
Gasparri, Fontes, VIIX, 6454, p. 482.
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provinces not to grant dispensations unless it was at least
~ . | X ' .. .
morally certain that the Catholic partner sincerely desired

—

and was able to carry out the pbligatibns.and promises.16

S. C. de Prop. Fide, litt. eﬁcycl.
11 mart. 1869

In order to dispel some misunderstandiﬁgs deriving
from the instruction of the Secretary of‘State, November lS,.
1858,%7 the S. C. for the P}opagation of the Faith followed
it with a letter of its own. It alleges that the instruction
was‘misinterpreted in' many parts, and that dispensations were
being granted without just and grave causes. * Concerning the
promises, the letter states that they should‘%e exacted
always, since they are required by divine and nétural laws
as a means of eliminating the danger inﬁrinsic to mixed

marriages.l8 N

16 "Che nei luoghi ove esiste la legge che i figli
debbano seguire la religione del padre, nel caso che questi
sia eretico, non si accordi mai la dispensa, se non consta
moralmente almeno che la parte cattolica simeeramente voglia,
ed efficacemente possa adempire le obbligazioni e cauzioni®,
in Gasparri, Fontes, IV, 973, p. 247.

17 See Gasparri, Fontes, VIII, 6454, pp. 481-486.

18 mCautiones enim illae ideo naturali divinoque iure
exiguntur atque exigi debent, ut pericula intrinseca quae

mixtis insunt matrimoniis removeantur", in Gasparri, Fontes,
VIiI, 4872, p. 408.
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S. C. S. Off., instr. (ad Kic; Ap. Ocea- -
‘-niae Central.), 18 dec. 1872

In a letter dated May 8, 1872, the Vicar Apostolic .
of Central Oceania proposed a series of'doubts to the Holy
Of fice concerning the marriages of the unﬁaptized in his -
territory. One of the doubts'conéerned a péssigie marriage
between a neophyte and an unbaptized woman. In its
instruction of December 18, 1872; the Holy Office replied
that, if the woman refused to be converted to the Catholic
faith, the éicgr Apostolic could grant a dispensation from
the impediment of disparity of worship, but only on these
éonditions: that the neophyte strive earnes?ly for the
conversion of the woman; and that she promise, under oath,
to see that the children would be raised in the Ca&holic
faith, and not to impede the religious practice of the

r

neophyte or of the children.19 Y

&

19 " /.../ quatenus vero converti renuat, [aispensat]
ab impedimento disparitatis cultus, sub hisce tamen in hoc
altero casu conditionibus eidem neophyto imponendis, ut omni
studio curet conversionem mulieris a se electae, et interim
promissionem iuratam ab ea exigat, se curaturam, ut proles
educetur in religione catholica, neque ullum unquam illatu-
ram esse impedimentum sive sibi, hoc est ipso neophyto, sive
proli in religionis christianae exercitio", in Gasparri,

- Fontes, IV, 1024, p.334.



SOURCES OF CANON 1061 OF THE CIC 18

S. C. S. Off., 1litt. (S. Germani),

* 17 febr. 1875 ‘

In 1its letter to‘the Bishop of Riﬁouski, the Holy
Office stated that the requirement of the oath in support of
the promises by the non-Catholie couldrbe omitteq in éertaip
,cqses,'as it 1s only an ecclesiastical prescription. Wﬁ#t
is essential for the dispensation is that® the promiées be so
sefioﬁs as té produce moral cgftainpy in the bishop that they
would be kept. However, an oath in support of the promises

may be demanded if this moral certainty could not be obtained

otherwise.20

S. C. de Prop. Fide, litt. (ad Ep.
Ottawien.), 17 apr. 1879
Through its letter of April 17, 1879, the S. C. for
the Propagation of the Faith replied to the bishop of Ottawa -
that, in spite of thgﬁgaverse civil laws alleged by him, the

20 "La conditione del giuramento (da prestarsi nei
matrimoni misti dalla parte eterodossa nel premettere le
solite cau31on1) ¢ una prescrizione veramente ecclesiastica
dalla quale pud talvolta prescindersi se le circostanze lo
consentano. Ché per farsi luogo alla dispensa nei matrimoni
misti & essenziale solamente la promessa delle solite cau-
zioni, la quale dev'essere cosi ,Seria, che il Vescovo riesca
a formarsi la certezza morale che sara dal coniuge eterodosso
osservata ed adempiuta fedelmente; e dove egli o perge
‘qualita del soggetto, o per altre circostanze non potesse
acquistare simile certezza, pudo a buon diritto domandare che
la promessa sia munlta di giuramento™, in Gasparri, Fontes,
Iv, 1039, p. 355. :
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bishops should obtain the promises in writing as usual. It
further warned the blshops not to grant dispensations when
they were convinced that the promises were no; made s:.ncerely.2l
S. C. S. Off. (ad Ep. Aurelianen.),
6 iun. 1879

Replying to a query by the Vicar General of the
diocese of Orleans concerning the manner of éxacting the
.promises, the Holy Office replied that they should be made,
signed and attesﬁed by‘oath in the presehce'of an officialis
in the diocesan curia. Iif maklng the promlses in the curia
proves to be absolutely 1mpossxble, then, with the prior
permission of the bishop or hig officialis, they may be made
in the presence ,of the pastor. The dispensation, however, is
not to be granted before the document contaihing the promises

is received in the curia. There should also be moral
< : - ’

~

&

21 "[2..] i Vescovi di cotesto dominio debbon procurare
di ottenere che (nei matrimonii mlstl) le consuete. cauzioni
si diano sempre in iscritto, come gla si pratlca, qua.nte
volte in qualche caso particolare siano convinti che ie’
medesime non fossero prestate con sincerita di animo, non
concedano la dispensa®, in Gasparri, Fontes, VII, 4894,
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certaintf concerning the fulfilment of the'promises.22

-

.S. c. S.HOff., instr. (ad omnes Ep.
. Ritus Orient.), 12 dec. 1888
Becaﬁse of some confusion_and certain difficulties

regarding mixed marriages: among the faithful of the Oriental \>
riteS; Pope Leo XIII commissioned the Holy Office to prepare
an instruction to be sent to all the bishops of the Oriental
fiteﬁ. This instruction,ldated;December 12, 1888, is a
document dealing witﬂ many aspects of mixed marriages in‘
general terms. Iﬁ_explains.the tﬁeological basis for the
Church's opposition to'tﬁem; it clarifies the nature Qf the
impediments of mixed religion and disparity of worship, and
restates the teachiﬁgs and legislation found in othe% Papal
writings and Curial documents. :The requirement of the
promises is emphasized very stnengi}g and the instruction
asserts that no human authority can permit a mixed marriage

’

' without these provisions, since they are required by divine

\

22 " /...] nempe contrahentes curiam episcopalem adire
«debere [...7. Si vero curiam adire-absolute nequeant, [...J
coram parocho supradictam promissionem subscribant; ita tamen
ut non antea dispensatio concedatur quam documentum -
promissionum seu cautionum a parocho assumptum ad curam epi-
scopalem perventum fuerit. Ceterum praeprimis cavendum ne
cum iis dispensetur qui moralem non praebent certitudinem se
datas promissiones fideliter esse observaturos™, in Gasparri,

Fontes, IV, 1064, p. 383. <

<
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and natural laws. %3
Secret. Status, litt. 7 iul. 1890

In Hungary, a civil ordinanée was enacted which
ordered pastors-to infqrm the non-Catholic ministers of the
baptism of children born of mixed marriages. The Archbishop
of Esztergbm, on behalf of the bishops of Hungary, asked the
Secretary of §tate whether the -pastors could comply with
this civil ordiﬁance, and als;rwhether, in the affermath of
the ;;dinance, the bishops could still use their faculties
-ﬁo dispggge from the impediment of mixéd religion. In his

letter of July 7, 1890, the Secretary of State replied

‘negatively to both queries. He further added that the

\

MY .

bishops could grant dispensations only if the promises were

23 "Cum christianorum coniugium unionem inter Christum
et Ecclesiam exprimat, monente Apostolo Paulo - Sacramentum
hoc magnum est, ego autem dico in Christo et in kcclesia -
(ad EpE., v, 3§I aperte patet sanctum prorsus esse vinculum
maritale, quo inter se ipsi copulantur. Cum autem fides sit
omnis sanctitatis radix atque fundamentum, pariter nemo non
videt, coniuges ut mutua sese unione sanctificent, sicut in
© reliquis, ita et potissimum fide cohaerere debere. Mirum
proinde non est, si inter cetera quae matrimonium impediunt,
etiam illud accensetur quod mixtae communionis impedimentum
proprio nomine appellatur. Z...J7 Exigendae ‘enim praeterea
sunt opportunae a contrahentibus cautiones /...] Has autem
cautiones ius naturale ac divinum cum postulet, nulla unquam
humana auctoritate mixtae nuptiae sine ipsis permitti possuni.
Positis igitur canonicis causis, ac praehabitis memoratis
cautionibus, quibus arcentur quae legi naturali aut divinae
adversantur, /...] dispensatio /.../ impetranda est, [eoed™,
in Gasparri, Fontes, IV, 112, pp. LLO=4L2.
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Qiﬁe formally by both partners and if the bishops'were

morally certain of the sinéerity of the promises and their
fulfilment._24 '

S. C. S. Off., 10 dec. 1902

Because of a civil law which forbade soldiers to make
the promises in whatever form, ‘the bishop of a particular
‘territory %ound it difficult to grant dispensations when a
Catholic gffl wished to mérry a non-Catholic soldier. .He,
therefore, asked the Holy Office whéther he might grant dis-
pensations when the non-Catholic refused to make the promises
in any form, and also whether the statement of the Catholic,
made under oath, that his partner has privately agreed %o
comply with the requirement would suffice. B

Through its letter of December 10, 1902, thg Holy
Office replied.megatively to both queries. It further added
an explanation on the manner of making the promises. Ordinar-
ily they should be made in writing. The dispensation could
not be granted uwpless there was moral certainty that the

promises would be fulfilled. If in certain extraordinary

2L */...7 Prima in eo est, ut tam pars catholica quam
acatholica formaliter omnes praestet cautiones quae naturali
et divino iure in matrimoniis mixtis exiguntur;- Altera est,
ut moraliter certi sint Episcopi de sponsionum sinceritate
eorumque implemento, non obstantibus litterls circularibus
a gubernio datis", in Gasparri, Fontes, VIII, 6455, p. L486.
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clrcumstances the bishop felt morally certain of the
sincerity of thé promises at the present and their fulfilment
in the future, and if they could not be made in ‘the usual
manner on account of sbmé special reasons, then the granting

of the dispensation was left to the conscience and prudence

of the bishop.25

¥ ¥ ox ¥ ok ok ow X ¥ XK
[

From the above analysis of the sources of Canon 1061,
we ban draw the following general conclusions:

What emerges very clearly from these documents is tbe
overfiding concern of the Church for the faith of the Catholic
partner and the baptism and religious upbringing of the
children in the Catholic faith.' This céncern appears to be
inspired mainly by its own teaching that there is no salvation
outside the Catholic Church.

The Church felt that mixed marriages very often

placed the faith of the Catholic partner and that of the

25 "/...] Mens est: Quod si in aliquo casu extra-
ordinario talia concurramt adiuncta, ut Episcopus valeat sibi
comparare moralem certitudinem tam de huiusmodi cautionum
sinceritate pro praesenti, quam de earum adimplemento pro
futuro, speclalesque omnino adsint rationes impedientes ne
consueto modo cautiones praestentur, ipsius conscientiae et
prudentiae. Caeteroquin non obstante decreto regio,
opportunae exhibeantur in scriptis cautiones, sicut hucusque
factum est; neque detur dispensatio nisi Episcopus moraliter
certus sit eas impletum iri", in Gasparri, Fomtes, IV, 1262,
pp. 538-539.
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offspring in danger. Because of this danger intrinsic to
such marriages, they are forbidden by divine and natural
laws. As long as this danger persists, they can never becdme
licit. Indeed, for these marriages to become licit, the
divine and natural laws impose two conditions: ‘that the
danger to the faith of the Catholic be eliminated or at
least made remote, and that the baptism and upbringing of
all the children in the Catholic faith be ensured. The
Church insisted that it could not dispense from these con-
ditions, because they are imposed by divine and natural laws.
However, it never did explain these principles of divine and
natural laws. It would seem that the claim to these
principles of divine and natural laws is a reflection of
current ecclesiology, a reflection of the Church's own under-
standing of her role and mission in the world.
Commenting on this claim to the principles of divine
law, Fr. L. 5r§y makes the following remarks:
Ever since the problem of the religious

education of children born from mixed marriages was

debated in the Church, i.e., from the 17th century,

the Holy See has taken one official position, and

only one: it is a matter of divine law that all

the children should be educated in the Catholic

religion. This principle was never formally defined,

or infallibly stated as dogma, but there was never

any departure from it. The practical conclusion was

consistently drawn by Popes and their immediate

collaborators in Rome: 1if the Catholic education of”

the childreg was not assured, the marriage was
forbidden.? - :

26 L. Orsy, "Mixed Marriages", in America, lﬁ;(1967),
p. 243. —
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Likewise, Fr. B. O'Higgins notes that,

The claim that the promises are based upon
divine law does not mean th2t appeal can be made
to any scriptural statement of a relevant law,
in the form of propositions, but rather to the

revelation of the divine plan of salvation and of -
the El%$e of the.Church of Christ in that plan

As éﬁﬁgrdinary means of fulfiliing the conditions
imposed by the divine and natural laws:hthe Church demanded
the prgmises - cautiones28 - from one or both of the
partners. Although these promises are merely ecclesiastical
provisions, the Church claimed that they have theif basis in
divine and natural laws,-since the former-aré'a means of
meeting the demands of the latter. The object of the prom-
isé% is threefold: the integrity of the faith and the
reiigious freedom Of\EhQ\CthOliC partner, and the baptism

an'd religious upbringing of the children in the Catholic

.. 27 B. O'Higgins, "Mixed Marriages: The ‘Cautiones”,
in IT_O.J_ 41(1974), p. 281.

28 The documents use, at times, conditiones, cautelae,

nd cautiones indiscriminately. Cautiones are sometimes
referred to as promissiones, sponsiones, pacta, and patti.
In general, however, conditiones and cautelae refer to the
requirements imposed by divine and natural laws, and cautio-
nes to the ecclesiastical prescriptions exacted as an or-
dinary means of fulfilling the conditions. It is from the
conditiones that the Church cannot dispense. Thus, when

~ Some of the documents state that no one can dispense from
* the cautiones, what is really meant are the conditiones.

See F. Wernz - P. Vidal, Jus Matrimoniale (1928), p. 192,
footnote 31; G. Vromant, De Matrimonio (1938), pp. 131-132;
M.C. Coronata, De Matrimonic et de sacramentis (1957),
op. 328-329; F.M, Cappello, De Matrimonio (1961), p. 293.
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_ faith. In order to'ensure'these better, and also to lead
the non-Catholic from error to tﬁé\true faith, the Catholic
partner was at times even obliged to promise to strive for
the conversion of his partner. L -

The manner in which these oromises were exacted
varied according to circumstances and situatioms. As each
sxtuatlon presented its own pecullar ‘'problenm, a strlctly
uniform pattern could not be followed. In countrles where
civil authorities had enaoted contrary législation,.the
pattern had to be altered. Sometlmes an. odth was requlred
in s#ppofé of the promises; at other times, wntnesses were
needed to fortify them, ordlnarlly they had to, be glven 1n
wrltlng. In all cases, however, the 1n51stence was the same.
that the Catholic partner be granted rellglous freedom,and
the Catholic upbrlngdng of all’ ohildren born.of that union
be guarantéed. - o ‘ | » - |

As a‘rule these‘promises were always required. Only
with these did the Church, feel that a mixed marriage became
licit, and orly after these promises would it allow ite
mlnisters to assist licitly at one of them. However, in the -
face of c1v11 opoosmtlon to the promlsee, or in the face of
other. extraordinary c1rcumstances, the Church was compelled

to follow a compromlslng and tolerant path. In such dlfflcult

cases it had to rest assured that the requirements of the
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T

SOURCES OF CANON 1061 OF THE CIC T 27

divine and natural laws wére met by means-oﬁhér than the
formal promi Sts. :

Because of the sérious‘nature and scope of thase
promises, the Church expeéted them to be made sincerely and -
seriously. The formalities and solemnities attached to these

promises were to guarantee the sincerity and serious intent

" of the couple, all of which gave the dispensing superior

L ]

,mdfal certainty concerning their eventual faithful execution.‘>

This moral cgrtainty, in turn, gave'assurance that the

conditions of the divine and natural laws were fulfilled in

the case of a mixed marriage.

While the need of moral certainty concerning the
fulfilment of the promises is insisted upon in man&‘texts,

the need of the present sincerity is mentioned explicitly

only in three documents.<? However, we must remember that

these documents are dealing with the promises in the context

of adverse civil iegislation. Since the legislétion was

‘opposed to the making of the promises, there was reason to

' fear that the promises would not be sincere. Hence, emphasis

was placed on the duty of the dlsnenSLng superior and on the
couple, regarding the present sincerity and future fulfilment.

To use these documents, or any.of the above, to argue that

'

' 29 See Casparri, Fontes, IV, 973, p. 2&7 VII, L8914,
pp. 470-471; VIII, 6455, p. 480.

,r
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pre§ent sincerity is required, or.nﬁt required, for a dis-

‘pensation30 would be failing to take into account the whole

historical background against which they emerged; it would

be ignoring what they purported to do. The prescriptions

"contained in these documents can only be ﬁrﬁpe;ly understood -

and correctly interpreted when they are taken in t

particular context.
There seems tO ﬁe no coﬁcérn in thgse sourcésifor

such questibns as the invalidity of a dispensation on account

of the lack of the prom_ises,3l or the invalidity of a

30 For a list of authors who have used these documents
for their arguments, see F.J. Schenk, Matrimonial Impediments,
pp. 247-253; D.d. Boyle, The Juridic Effects of Moral Cer-
titude on Pre-Nuptial Guarantees (19A2), pp. 111-112;

J. Hagan, oincerity and the Fre-Nuptial Guarantees [19197,
pp. 66-93, -11%, ~1L3, and passim; W.X. en, "The In-
sincerity of the tCautiones? - Disparity of Worship™, in The
Jurist, 16(1956), pp. 72-75; B. Beck, De Cautionibus sincere
praestandis in Matrimoniis quibus obstat lmpedimentum Mixtae
elirionis aut Disparitatis Cultus (1950}, pp. 19, 37-38, Th-

R
75; and passim; S.D. Lourdusamny , Pre-Nuptial Guarantees
Aceording to the Jurisprudence of the Holy Offlce.(Iggg),

-

31 ‘The response of the Holy Office, dated .June 21,
1912, stated, for the first time, that the promises were
required foxr the validity of a dispensation in mixed marriages.
See Gasgparri, Fontes, IV; 1293, P. 558. . S _—
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" dispensation on account of insincere or fictitious promises.32
The cquestion of the oalidity of a dispensation was not the’
most vexing concern for the Church in the eighteenth and
nineteenth centuries. These were trying and difficult.years
for the Church; it was a pefiod which required progressive
compromise, tolerance, and understanding in order to avoid
greater evil and scandal. The Church had to face the ever-
increasing problém of mixed marriages, entered into with and

. without dispensations, and officiated at by Protestant min-
isoers and even civil magistrates; .it had to deal with the
‘growing opposition of the civil authorities to its legislation
on mixed marriages. ' Its main concern, in this particular
situation, was for the faith of the Catholic and the religious
upbringing'of the children in the Catholic faith. The Church
was forced to find ways in which it could, without viclating

the divine and natural laws, permit licit celebration of a

w -

mixed marriage, and also to allow its ministers to assist

licitly at such a ceremony.

32 Among the pre-Code authors, we find only three who
considered the sincerity in its relation to the validity of a
dispensation.- E.P. Van De Burgt, Tractatus de Matrimonio,
editio secunda, Ultrajecti, J.R. Van.Rossum, 1875, p. 285, and
A Vermeersch, "Quaesita Varia - Casus Sinensis de Cautlo—

- nibus", in Periodica, 7(1914), Supplementa, p. 2, exnressed
the opinion that sincere promises are reoulred for the validity
of a dlspensatlon. In repty—to ‘a proposed doubt, Anonymous
author, "QCuestions de sciences ecclésiastiques”, in L'Ami du
Clergé, 33(1911), pp. 910-911, expressed the view that a dis-
pensation would be valid even if the promlses were given

" insincerely.
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With the background of the foregoing analysis-and

conclusions based on it, we can now examime the notion of

:Sanerlty o be found in the legislation of Canon 1061.

~

30



CHAPTER II
 LEGISLATION OF CANON 1061

The over-all purpose and scope of the Codex Iuris

Canonici was described by Pope Pius X, in his Motu Proprio,

Arduum Sane Munus, of March 19, 1904. The purpose was to

bring together +he laws of the Universal Church, and to
arrange them in an orderly manner, eliminating obsolete and
abolished ones, and adjusting the rest, wherever necessary,
to current circumstances.l Thus, the primary purpose of the
codffication, according to the Pope, was to collect and
systematize the legislation of the Church, which, untii that
time, was spread ovér_a vast variety and number of documents.
In aﬁcordance with this plan, and within the general

frame-work of the CIC,2 the laws of the Church governihg

1 n /... At illustres Ecclesiae Praesules L...J] magno-
pere flagitarunt ut universae Ecclesiae leges, ad hoc usque
tempora editae, lucido ordine digestae, in unum colligerentur,
amotis indeque cuae abrogatae essent aut obsoletae, aliis,
ubi opus fuerit, ad nostrorum temporum conditionem propius
aptatis; /[...J", in Acta Sanctae Sedis, 36(1904), pe 550.

2 See Pope Pius X, Motu Proprio, Arduum Sane Munus,
pp. 549-551; P. Gasparri, nStoria della codificazione del
diritto canonico per la chiesa latina™, in Acta Congressus
Turidici Internationalis VII Saeculo 4 Decretalibus Gregorii
TX Et X1V A Codice lustiniano Promulgatis Romae 12-17
Novembris 1934, volumen Quartum, Romae, Apud Custodianm
Tibreriam Pont. Ilastituti Utriusque Iuris, 1937, pp. 1-10;

S, Kuttner, "The Code of Canon Law in Historical Perspective”,
in The Jurist, 28(1968), pp. 129-148.

.
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mixed marriages also found a unified formmlation and arrange-
ment, mainly in the legislation of Canons 1060-1064, and
1070-1071.. These canons represented a concise summary of the
common teaching ‘and consistent practice of the éhurch regard-
ing mixed marriages. Prescriptions contained in Papal
documents anﬁﬂgyrial instructions and.responses, even
directed to Fhé’particular needs of a coﬁntry, were brought
together, ;;ified and ordered in such a way as to serve as
universal laws to govern all mixed marriages.

The mixed-marriage legislation in the CIC reflected
the Church's prohibitive attitude throughout history toward
these unions. It stated explicitly tkat such unions are
forbidden by divine law itself, if they placed the faith of
the Catholic partner aﬁd of tﬁe children in jeopardy (Canon
1060). TE? legislation expressed the Church's concern for
and vigilance over those who enter into them. It also
restated, with emphasis, the'measures the Church always
imposed in order towelimiﬁate the dangers involved in such
marriages. We intend to concern ourselves here particularly
with these measures, promises - cautiones - prescribed by
the Church in Canon 106l as the ordinary means of eliminating
~ the dangers involved in mixed marriages. More particularly,
our interest here is in the element of sincerity to be found |

in these promises. ' ‘ T
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The_legislation of Canon 1061, faithfully reflecting
its immediate sources, substantially repeated the former laws
on the promises, but with some mpdificationé. It states that
the Church does not grant a dispensation from the matrimonial
: impediﬁents of mixed religion and disparity of worship3
unless:

1. there are just and érave reasons;

2. the non-Catholic promises to remove the

dangers to the faith of his Catholic partner;
and both promise to baptize and bring up all
their children exclusively in the Catholic faith;

3. there is moral certitude concerning the
fulfilment of the promises.

The legislation also required-thét these promises, as a rule,
be in writing.* '

The two promises express very clearly énd adequately
the deep coﬁcern of the Church, manifested through its
history, for the faith of the Catholic and the baptism and

upbringing of the children of mixed'marriages in the Catholic

4

3 Legislation regarding the promises is the same for
the impediments of mixed religiom and disparity of worship.
See Canon 1071. :

L Canon 1Q61: 8 1. Ecclesia super impedimento mixtae
religionis non dispensat, nisi: 1.0 Urgeant iustae ac graves
causae; 2.9 Cautionem praestiterit coniux acatholicus de amo-
vendo a coniuge catholico perversionis periculo, et uterque
coniux de universa prole catholice tantum baptizanda et edu-
canda; 3.° Moralis habeatur certitudo de cautionum implemento.
& 2. Cautiones regulariter in scriptis exigantur”. '
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faith.L In order to safeguard the faith of his Catholic
partner, the non-Catholic is required to assume an obligation;
while according to most sources this obligation was undertaken
in the past mainly through a promise not to interfere with the
faith and religious practice of his partner, with the

_ iegislatibn in the CIC it is to be undertaken through a
promise embodying a positive act, a persoﬁal obligation, to
remsve:whatever might endanger the faith of his Catholic
consort.’ The obligatiecn of the Catholic himself to pérsevere
in his faith, mentioned in some of the soﬁrces, is not stated
expiicitly in the new universal law.

The second promise'was_to guarantee the baptismfand
upbringing in the Catholic faith of all children to be born
of the‘union. To this end both- partners were required to make
the promise. There seems o have been nothing really new in

this requirement..6 This and the previous one were referred

-

5 See J. Peﬁrovits, The New Church Law on Matrimony

6 We cannot agree totally with the authors who claim
that this explicit promise from both partners is something new -
in the legislation of Canon 1061. According to them the pre-
Code laws demanded an explicit promise only from the non-
Catholie partmer; the intention of the Catholic to baptize and
bring up the children in the Catholic faith was presumed.

See, for example, J. Petrovits, The New Church Law on Matrimony,
pp. 117-118; F.J. Schenk, Matrimonial Tmpediments, ppP. 230-237;
S.D. Lourdusamy, Pre-Nuptial Guarantees, p. 0l.
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to as beiég founded on divine and natural laws.7" According
to the particular naﬁure and scope of the documents, they
emphasized 'sometimes the obligation of the Catholic, and at
other times of the non-Cétholic, but most often spoke of the
oingations inéumbent.on both partners.. '

| The previous legislation generally attached to the
promises various fo;palities and solemnities, like writing,
oaths, and witnesses, as a means of ensuring the sinceriﬁy
of those making them and their serious intent -to carry them
out. Such formalities provided the Church with moral
certainty that the promises would be kept, and, cdnsequently,‘
+he conditlons of the difine and natural laws would also be
met. OSince these promises were said to have their basis in
divine and natural laws, the necessity of moral certitude
regarding their eventual fulfilment was recognized in most of
the sources. The legislation of Canon 1061, dropping all the
formalities attached td the promises, simply stated that the

dispensing superior should have moral certainty concerning

N

,‘/

-

7 "Cum saltem duae memofg;ae conditiones iuri naturali
et divino ex iudicio prudenti debeant esse in tuto collocatae,
R. Pontifices in concedenda dispensatione super hoc impedi-
mento constanter. iubebant exigere diversis formis veras et
opportunas cautiones de praestandis conditionibus essentia-
Tibus id est tales promissiones et assecurationes quae prae-
bent morale fundamentum iudicii practici prudenter expectari
gosse executionem illarum essentialium conditionum™, in .

. Wernz - P. Vidal, lus Matrimoniale, pp. 192-194.

-
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their fulfi;.gent. No specific form of exacting ipr giving
the promises is determined, except a general preference that
they be in writing.

h-\ Although the legislatipn in the sources gegerally
;éﬁuired the Catholice to strivéifor the conversion of his
gg}tner, from the over-all tenor; intent and puﬂ%&se of the
documents, it appears that this obligation was not placed on
_the same level as the other two, having their basis in divine
‘and natural laws. Hence the sources themselves place
differing emphases on this obligation of the Catholic. The
Church was not so much concermed with the conversion of t%i)
‘non-Catholic as it was with the faith of the Catholic and the
baptism and upbriﬁging of the childreﬁ in the Catholic faith.
The legislation in the CIC had separated this obligation of.
the Catholic frﬁm the formal promiées required for dispensation.
Canon 1062 describes this obligation as oﬁe to be undertaken
by the Catholic in charity and prudence.8 Likewise, the
promise occasionélly demanded grom the couple thit they would
not seek a non-Catholic minister to bless their marridge is

also dropped as a requirement for dispensation. This aspect

8 Canon 1062: "Coniux catholicus obligatione tenetur
conversionem coniugis acatholici prudenter curandi®.
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of the mixed marriage is legislated in Canon 1063.9

\ The foregoing brief analysis of Canon 1061, and
especially of the promises embodied in it, brings us to the
question of the relevance and significance of sincerity in
these promises. ~However, the first most obvious feature we .
note in Caron 1061 is that there is no explicit méntion of
sincerity at all. The partners to a mixed marriage are
required to make the two promises, and the dispensing supe-
rior is required to have moral certitude regarding their
eventual fulfilment. No mention is made of the actu&i
sincerity of the couple making the promises, nor of the moral
certitude, on the part of the dispensing superior, concerning
the present sincerity of the promises. What, then, is the
significance of sincerity, if anf, according to the
legislatiozt:f/sgybn 10612 In the following pages we intend
.to s%udy thisquestion.- -

- The silence of Canon 1061 on the present sincerity
has been considered to be insignificangﬁby some authors,
because ﬁhe legislation repeats substantially the pre-Code

laws on the promises. They argue that the legislation of

9 Canon 1063, 8 1. "Etsi ab Ecclesia obtenta it
dispensatio super impedimento mixtae religionis, coniuges
nequeunt, vel ante vel post matrimonium coram Ecclesia initum,
adire quogque, sive per se sive per procuratorem, ministrum
acatholicum uti sacris addictum, ad matrimonialem consensum
praestandum vel renovandum”.
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Canon 1061 does not introduce any departufe from the previous
law requiring present sincerity. In support of their
contention, they invoke Canon 6. Thus, for example,

F.d. Schenk states that,

Canon 1061, B 1, n. 3 does not explicitly
contain the requirement of a moral certainty as
to the sincerity at the time they are given, yet,
since-the law in this regard appears to be the
same as it was in the law before the Code, there
seems to be no significance in the silence uf
the canon. By virtue of canon 6, nn. 2, .4, this
requiremena is to be regarded as still remaining
in force.t .

Likewise, D.J. Boyle makes the following observatdon:

The silence of the Code in this matter has no
telling significance. Nor can canon 6 be advanced
to challenge this contention. Number 6 of canon 6
which may appear to threaten this stand, can, on
closer scrutiny, be advanced rather in support of
the retention of the pre-Code clause than for its
rejection. Moral certitude of the fulfillment of
the cautiones necessarily includes in it a moral
certitude of the present sincerity of the parties
who furnish the cautiones. Hence the pre-Code
clause if implicitly contained in canon 1061,

8 1, 3°.i1 |

Indeed, a number of pre-Code documents containing

legislation on mixed marriages -- some mentioned as sources

10 *.J. Schenk, Matrimonial Impediments, p. 249,
footnote, 154. . ,

11 D.J. Boyle, The Juridic Effects of Moral Certitude,
pp. 94-95. .

-
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of Canon 1061, others not mentioned --12 made éxplicit the
need of present sincerity on the part of those making the
promises, and also moral certitude of it on the part of the
dispensing superior. But, still a larger number of seurces
did not cogtain any such explicit clause. Hence,'in trying
to relate the legislétion of Canon 1061 to the pre-Code law,
we must admit, at the very outset, that, in the documentary
sources of Canon 1061 as indicated in the Fontes, there is
no unif@erm prescription, "pre-Code clause®, requifing
explicitly the present sincerity on the part of those making
the promises nor of its moral certitude on the part of the
dispensing superior. As a matter of fact, there is no single
pre-Code document which ;ontains all the-eiements of Canon
1061 as expressed therein.

The fact that the need of actual, present sincerity
was not mentioned explicitly in the majority of the sources.
in no way implies that the Church was satisfied with promises
whi were not sincere. The contrary is true. The Church

exp¢cted’ these promises to be made sincerely; it expected

- 12 See Gasparri, Fontes, IV, 973, p. 247; VII, 4894,
pp. 470-471; VIII, 6455, p. L86. One document not mentioned
among the sources, but cited by many authors is the response
of the 5.C. Holy Office to the Primate-Archbishop of Hungary,
dated July 21, 1880: " ... Ut superior ecclesiasticus ‘
moralem certitudinem habeat sive de cautionum sinceritate pro

praesenti, sive de earumdem adimplemento pro futuro®, in
NRT, 19(1887), p. 7.
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- ’r a
them to be faithfully carried out; it even instructed some

bishops not to grant dispensationslwhen-the present sincerity
was in doubt and when moral ceitalnty regarding the eventual
fulfilment of the promises was lacklng,13 it attached to the
promises formalities and solemnities to ascertalg their
sincerity, seriousness, and faithful execution. The bhurch
viewed these promises as the ordinary means through which it
could rest assured that the demands of ‘divine and natural™ .
laws were met, and, consequently, it could permit the Qicit
celgbratlon of a mlxed marriage. A What we should like t&
emphasize here is the fact that the relevance gnd
significénce of sincerity iﬁ the promises cannot.and should
not be examined solely in the light of a few select document;
in which it is mentioned explicitly, but in the light of the
sources in general, considered together in their histori;a; _
setting. ~

) Ouf brief analgsis of the sources led us to the
conclusion that the Churchlcertainly expected the promises
to be sincere and thatlthey would be carried out faithfully.
This was so, because the sources contained not only

leglslatlon but also lts reason, ratio legis, its theologlcal

justification, and also 1ts historical setting. These

-

13 See Gasparri, Fontes, IV, 973, p- 247, IV, 1064,
p. 383; VIi, 489k, ppe 470-471.
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ﬁocuments, togetﬁer, bore'witness to the Church's continuing
effort to adapt its legislation on mixed marriages to various
places and conditibns. They represented gﬁ? day—to-dayélife
of a Christian community in various places,(and the
prescriptions in these documents were not divorced edimrely
from the concrete life situations from which they emerged.

Such close links between law and the ratio legis, its history,f

purpose and motive renders its understandihg and inter-
pretation pfoper and its application fair.

On the contrary,.the Church's mixed marriage legisla-
tion, previously.scattéred over a number of documents, but
now systgmatizeﬁ, arranged, and concisely expressed in a few
canons, as we have in the CIC, is slightly divorced from its
historical setting, concrete life situation, and motive and
éurpose; the reasons for specific prescriptions are not stated
explicitly; nor are all the prescriptions theologically

justified. Hence arises the need of studying the legislation

of Canon 1061, or any canon in the CIC, in relation to its



immediate sources. ¥

/ In order to e e the significance of sincerity in
} ' . .

\

the promises preséribed b:.anéh ;061, we need to consider
cqrefullf the wholevlegisl tion,-of whiéh ﬁhe_questioq of
sincerity is only a part. Wé must consider the unde}lying
reasons for the legislation :fts object, gcope and pﬁrpose.
The general conclusions we drew from our analysis'of the

15

sources™” are to be kept-in mind.in this consideration.
While Canon 106l formulates the ordinary means pre-

scribed_by the Church to elikinate the dangers intrinsic to

= 14 S. Kuttner descri:Ls this particular feature of
the CIC thus: "/...7 Placing the accent on historical con- ,
tinuity as he did, Gasparri and his collaborators were clearly
conscious of the historical dimension of the canonical miles
and doctrines which they sought to restate in the more modern
vesture of a new code. Nonetheless, we must emphasize the
fact that, with the promulgation of the Code, all texts of
the earlier law lost their formal character as "laws" -- even
where in substance they continue to govern E;esent—day_
discipline in the form of the new canons. other words, .
¥hey became instruments of interpretation -- certainly the
most authoritative, but only so because of the legal force of
the canons of the Code, no longer binding themselves. For
this reason the volumes of the Codicis Iuris Canonici Fontes
always remain a private collection. e ve here an almost
paradoxical fact: the Code, although it preserved in substance
a’ great part of earlier legislation, nonetheless inevitably
led to a sharp division between history and law -- much more
so than had ever been the case in the past. In the course of
the Church's history no legislation had eéver been enacted
which completely absorbed all preceding discipline and
formally abolished all earlier collections. The Codex was
the first to do this; as a result -- though certainly not
intended -- history became divorced from present-day law®,
in "The Code of Canon Law in Historical Perspective®, p. 139.

15 See above pp. 23-30,
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mixed margéages in general, iﬁ implies the theological pre-
supposition and principle that the Church cannot permit the
"licit celebration of a mixed marriage before provisions are
made for the integrity and protection of the faith of the
_Catholic partner and for the baptism and upbringing of the

children in the Catholic faith.t®

Thus, although most of the
formalities attached to the promises, in the legislation con-
tained in the sources, are omitted in Canon 1061, the

substance of the legislation remains the same; ﬁhe object «©f

the legislation, ratio legis, too,‘remains the same.l7

Through this legislation, the Church expected to achieve the

same ends as through its previous laws: the protection of

16 */...7 Ut haec rite intelligantur, recolimus
Ecclesiam omrino non posse dispensationem in mixto coniugio
concedere, nisi certa moraliter sit prohibitionem iuris
naturalis in casu cessavisse. /.../ Exinde intelligitur quo
sensu haec duplex formalis promissio sit de iure naturali et
divino, scilicet gquatenus est necessaria ad habendam moralem
certitudinem de cessatione prohibentis juris naturalis et
"divini", in P. Gasparri, De Matrimonio (1932}, Vol. I, p. 265.

17 "Cum saltem duae memoratae conditiones iuris ,
naturalis et divini ex iudicio prudenti debeant esse in tuto
collocatae, R. Pontifices [...J] iubebant exigere diversis
formis veras et opportunas cautiomes /.../ id est tales
‘promissiones et assecurationes /.../ Huc spectant pacta et
promissa scripto vel coram testibus, imo eétiam coram notario
et cum interpositione iuramenti facta. Quae praescriptiones .
iuris praecedentis in particularibus documentis aut in
responsis SS. CC.  contenti in can. 106l illam acceperunt
iuris communis sanctionem, ut cautiones omnino sint exigendae
antequam petatur et concedatur dispensatio, et ut praeterea
ita exigantur atque in talibus circumstantiis dentur, ut
moralis habeatur certitudo de ipsarum implemento™, in F. Wernz
- P. Vidal, Ius Matrimoniale, pp. 192-195.
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the faith of the Catholic and the guarantee for the religious
upbringing of the children in the Catholic faith.

As we saw in the previous chapter, many of the sources
insisted that the promises are based on divine and natural
lé%s, and that they are related to them at least indirectly,
since they are the ordinary means employed to meet their
demands. This is why the Church consistently demanded these

promises in ordinary circumstances; this is why it expected

T

their eventual faithful exec¢ution. In order to rest assured
%hat the-conditions of divine and natural laws are duly
fulfilled, it needs to have moral certainty regarding the
~efficacy of the means prescribed. It often referred to these

meansg as verae et opportunae cautiones. And it described

this means as a promise, made or drawn up in the form of a
pact or an agreement to produce the moral basis for a prudent
judgement concerning the truth of its fulfilment.1e
The Church's concern, then, with sincerity in the

promises as well as ‘with moral certitude regarding their

- eventual fulfilﬁent seems to be rooted on the same theo-
logical presupposition: the promises are the ordinary means
prescribed by the Church to fulfil the conditlons imposed by

divine and hatural laws on every mixed marriage; they are a

18 See Gasparri, Fontes, IV, 890, p. 167.
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means of ascertaining, &s far as possible, that the

prohibition of divine agd hatﬁféi laws has ceased in the
case of a given mixed marriage, and, consequently, the
Church can permit the licit celebration of a mixed marriage.19
In the ;ight of the above theological and juridical
principles governing‘mixed marriages, the silence of Canon
}d}l on the need of sincerity does not seem to have any
signifiéant bearing. Although the legislation does not men-
tion explicitly the need of sincerity, it makés explicit
demand of moral certitude concerning the fulfilment of the
'_ promises. The actual,presént sincerity of those making-the '
promises would’ seem to be the logical and real’basis of moral
certitude concerning their eventual faithful execution.
Hence, some authors have considered the former as verf much

part of the lattef, one deriving from the other: <r

19 See J. Chelodi, Ius Matrimoniale (1921), pp. 59,

83-8L; G.H. O'Keeffe, Matrimonial Dispensations (l927§,

g. 84; F. Wernz - P. Vidal, lus Matrimoniale, pp. 192-195;
. Gasparri, De Matrimonio, Vol. I, p. 265; F. Ter Haar,

Mixed Marriages and their Remedies, pp. 81-89; G. Payen,

gg Matrimonio in Missiomibus (1935-1936), Vol. I, pp. 650,
35- ' ’
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Moral certitude of the fulfillment of the
cautiones necessarily includes in it a moral cer-
titude of the present sincerity of the parties who
furnish the cautiones. £...J In the very nature
of things one could hardly be said to be morally

, certain of the future fulfillment of a promise
when he lacks such certitude of the present
sincerity of those making the promise._ The former
is very much part of the latter. [+++/ what
assurance can a bishop who dispenses have of the
future fulfillment of the cautiones, regardless of
external factors, if he cannot assure himself that
the Partiss themselves are sincgre in their
promises? :

Many more authors, however, without even mentioning the
silence of the Canon regarding sincerity, comment on moral .
certitude regarding the present sincerity as they comment on

moral certitude concerning the fulfilment of the promises.21

- 20 D.J. Boyle, The Juridic Effects of Moral Cer-
titude, pp. 94-95.

) 21 M"Haec moralis certitudo non habetur, nisi ex
formali promissione partis acatholicae de relinquenda parti
catholicae plena libertate in exercitio suae religionis et
promissione utriusgue partis de universa prole in sola catho-
lica religiome baptizanda et educanda, ita ut de hiius pro-
missionis sinceritate in praesenti et de elus executione in
futuro dubitari, omnibus perpensis, nequeat; /{.../", in P.
Gasparri, De Matrimonio, Vol. I, p. 265. "Non potest pro-
cedi ad dispensationem et matrimonii celebrationem nisi rite
constet de observantia conditionum. Quare cautiones non
solum iniungi, sed exigi omnino debent, et ita quidem .
praestandae a nupturientibus, ut Superior ecclesiasticus

non meram probabilitatem aut spem aliquam habeat, sed
moralem certitudinem sive de cautionum sinceritate pro
praesentli sive de earundem adimplemento pro futuro; nec ulla
ratione fieri potest ut coniectura aut spes quae unice in
bona voluntatis contrahentium dispositione fundatur, locum
requisitarum cautionum tenere valeat®™, in F.M. Cappello, De
Matrimonio, pe. 294. See also A. Blat, De Sacramentis (197L),
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Before concluding our examination of the notion and
sié#ificance of sincerity in the promises, as embodied in
Cénon'106l, we should'like to mention another aspect of this
sincerity, namely, its juridical relationship to the dis-
pensation. It is Quite”possible that the promises are made
sincerely by the couple, but the dispensing superior does
not feelhqorally certain that they would be fulfilled; the
contrary is also possible, namely, the promises are not
sincere, but unawqfe of that, the dispensing superior feels
aofally,certain'that they wouid be fulfilled, and grants a
dispensation. |

The first of the aﬁove hypotheses does not seem to
present great difficulty. If the dispensing sﬁperio: does
not feel morally certain of the fulfilment of the promises,

he cannot grant the dispensation:

-

21 (cont'd) p. 560; F. Ter Haar, Mixed Marriages and
their Remedies, p. 94; G. Payen, De Matrimonio in Missionibus,
vol. I, ppe. 65&-855; A. Sabetti - T. Barrett, Compendium
Theologiae Moralis, Editio Tricesima quarta, Cincinnati,
Frederick Pustet, 1939, p. 873; J. Chelodi - P. Ciprotti,

Ius Canonicum de Matrimonio (1947), p. 69; M. Th. Vliaming -
T, Bender, Praelectiones luris Matrimonii (1950), p. 148;
M.C.. Coronata, De Matrimonio et de Sacramentis, p. 337..




LEGISLATION OF CANON 1061 _ 48

This moral certainty is demanded for the
validity of the dispensation itself. This is
clear law. Even in the presence of good faith
on the part of the spouses themselves, the dis-
pensation would be invalid if the dispensing
power lacked the reguired moral certaingy of
their fulfillment.< .

As far as the second hypothesis is concerned, authors agree,
in general, that if the insincerity is known prior to the
granting of a dispensation, the dispensation should be
denied.?? But, if the insinéérity of those making the prom-
ises is known only after the dispensation has been granted,24
and after the marriage has been celébrated,_would this

recognized inéincerity invalidate the‘dispegsation, and also
. - ;," : |
. 22 R.J. White, Canonical Ante-Nuptial Promises (1934),

p. 38. See also P. Ter Haar, Mixed Marriages and their Rem-
edies, p. 94; F.M. Cappello, De Matrimonio, p. 29%4.

23 "Should the indication show that their /promises)
fulfilment is impossible under the contemplated circumstances,
- or should the insincerity of one or both contracting parties
be apparent, the persons in question could not be considered
worthy applicants for a dispensation™, in J. Petrovits, The
New Church Law on Matrimony, p. 118. " /...7 If such in-
sincerity be brought to light before the time when the ‘dis-
pensation is to be granted, then the dispensation must Be
refused, for the required moral certitude in such a case can
certainly not be said to exist™, in D.J. Boyle, The Juridic
Effects of Moral Certitude, p. 147. See also R.W. O'Brien,
"The Sincerity of Pre-Marital Promises"™, in AER, 135(1958),
pp. 59-60; M.C. Coronata, De Matrimonio et de Sacramentis,
p. 339; H.A. Ayrinhac - P.J. Lydon, Marriage Legisiation in
the New Code of Canom Law (1959), p. 107.

24 D.J. Boyle is of the opinion that, if the in-
sincerity is known after the dispensation has been granted
but before the celebration of the marriage, the marriage
should be delayed. See The Juridiec Effects of Moral Cer-
titude, pp. 147-148. .
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the marriage if it involved the diriment impediment of dis-
parity of worship? Quite simply, the question is whether or
not sincerity is a condition for dispensation; or negatively,

whether or not insincere promises invalidate a dispensation.

question of the relationship betweén the sincer-
ity q;/éiza;>smi§§§_§gd)%he validity of a dispensation has
been one of the mosﬁ disputed among cadonists. As of 1920,
authors were divided sharply on the matter, a good many,
arguing in favopr of the valigity of the dispensation, and
an equally good S&bber arguing against the validity.25
Propoﬁents of both views advanced supporting arguments frém
pre-Code documents, legislation in the CIC, nature, meaning,
and‘purﬁosﬁ of the promises, post-Code legislatiom, and Rotal
jurisprudence. | L
' ) 'Proponénts of the former view argued that in no Papal
or Curial document is it stated explicitly that sincerity is
required fof the validity of the dispensation. Hence, as

long as the promises are exacted and given, and as long as

_the dispensing supefior has moral certitude regarding their

25 A 1ist of authors who shared one or the other view
is found in D.J. Boyle, The Juridic Effects of Moral Ger-
titude, pp. 96-97, footnote 20, p. 101, footnote 32; J. Hagan,
Sincerity and the Pre-Nuptial Guarantees, pP. 61-65; N.J.
Reily, i’%ﬁs:i.ncere TCautiones'! in the light of Recent Rotal
Decisions™, in The Jurist, 13(1953), .pp. 35-36; B. Beck, De

Cautionibus sincere Praestandis, pp. 6, 25-26; S.D. Lourdusamy,
FPre-Nuptial Guarantees, pp. 137-139. T
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1

fulfilhent, the conditions for the dispensations are met.
The sincerity or the actual good faith of those making tﬁe
promises does not affect the dispensation; if they give in-
sincere or fictitious promises, they are of course guilty,
but the dispensation is not rendered null by that. Moreover,
it is difficult to conceive that the Church would make the
validity of a diépensation, and much less a marriage, hinge
on such a vague and purely subjective element as sincerity
which can hardly be ascertained in the external forum. Again,
requiring siﬁcerity as an essential element of the promises,
=cautiones, would, in reality, amount to a juridical absurdity,
because the very purpose of these cautiones-is to protect
against insincerity. Finally, there are at least two decisions.
of the S. R. Rota, upholding the validify of the dispensation
in spite of the insincerity of the promises.

Proponents of the latter view argued that although‘no'
documents state explicitly that sincerity is required for the
validity of the dispensation, it is certainly implied in them.
There are, indeed, documents which mention explicitly the need
of the sincerity in the promises. DMoreover, moral certitude
of the dispensing superior regarding the eventual fulfilment
of the promises is a prudenﬁial judgement arrived at on the

-presumption that tho;e making the proﬁises are apting in good

faith and sincerity hic et nunc. Every promise is presuméd
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to be a-sincere promise. The general juridical presumption
in rescripts that the petition is founded on truth - si preces

veritate nitantur - is applicable also to the question of

sincerity in the promises. Because a promise consists of an
actual willingness to assume and carry out an obligation,
wherever this willingness is lacking, no.real promise exists.
Hence, insincere bromises are no promises at all. Tﬁe very
insistence of the Church on the promises in all orainary
circumstances and on the need of moral certitude, on the part
of the dispensing suﬁerior, regarding their eventual.fulfil-
ment; is clear evidence that the Church expects true and

sincere promises - verae et opportunae cautiones. It even

defined this cautio opportuna as a promise, made or drawn up

in the form of a pact or an agreement to provide the moral
basis for the prudent judgement on the truth of its eventual
execution. Again, the Church's consistently prohibitive
attitude toward mixed marriages and its severe and strict
legislation governing thenm arersuffi?ignt evidence and
indication that it'requires sincere promises. These promises
are the ordinary means prescribed- by the Church to fulfil the
conditions of divine and.natural laws imposed on dixed
marriages in genéral. The Church cannot permit the liciﬁ

celebration of a mixed marriage unless and until it is morally

certain that the conditiops of divine and natural laws are

b
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met, that the danger to the faith of the Catholic is

eliminated or‘at'léasﬁ ﬁade'remotg, and the baptism and up-

bringing of the children in the Catholic faith are guaranteed.

Insincere promises cark hardly be considered to be the proper

and effective means to fulfil these conditions. Finally, it

wohld, indeed, seem contrary to the whoie purpose and spirit

of the legislation that the Church would grant a valid dis-

pensation from the matrimonial iméédimentSiof mixed religion

and disparity of worship without, at the éame_time, attenﬁiﬁg'

to the veracity and sincerity of th promiées» ' ; \
The very controversy over the need of sincerity for \\\\_

the validity of the dispensation haé itself been the subject :\\;

of serious studies. In addition to numerous periodical .

harticles and sections of larger related“works,-z6 there are

at least two bookélength:studies entirely devoted to this

-

. - . J : .

26 Brief summary and synthesis of the arguments
advanced by both sides of the controversy is found in: D.d.
Boyle, The Juridic Effects of Moral Certitude, pp. 96-113; W.
F. Allen, "The Insincerity of the fCautiones'®, -~
op. 73-75:; S.D. Lourdusamy, Pre-Nuptial Guarantees, pp. 140~

145.
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controversy.27 These studies contain critical reviews and
syntheses of the arguments advanced by -proponents of both
views. Since the findings of these studies are readily
available, we do not intend here to carry on ou£“examination
of this aspect of the sincerity any further. For all .
practical pufposes, thgﬁgghtroversy was settled‘by 1951 in
the-light pf some fesponses from the S. C. Holy Office, in-
directly touching on the matter, and more directly through )
the jurisprudence of the S. R. Rota. fhe examination of
these responses and other post-Code legislation as well as
the jurisprudence of the Rota is the subject matter of our

next chapters.

' , 27 J. Hagan, Sincerity and Pre-Nu tial Guarantees
(ungublished doctoral dissertation, ii-183 pp- ) contains a
brief historical survey of the development of the cautiones,
and a critical analysis and. presentatlon of the arguments
advanced by both sides of the controversy. His own conclu-
sion ‘that sincerity is required for the validity of a dis-
pensation is based mainly: (1) on the contention that the
pre~Code law required sincerity for the validity of a dis-
pensation, afd since Canon 1061 contains substantially the
same lepislation, Canon 6, n. 2 is applicable; (2) on the
response of the S. C. Holy Qffice, dated May 10, 1941; and
(3) on the affirmative Rotal sentence, coram Brennan, dated
January 26, 1948. B. Beck, De Cautionibus sincere Prae-
standis (also a doctoral dissertation, but published, xi-~
IIT pp) presents the arguments advanced by both sides. He
too arrives at the conclusion that sincerity is required for
the validity of a dispensation. His conclusion, however, is
drawn from a broader basis. He argues from the attitude of
the Church toward mixed marriages in general, and toward the
promises in particular; from the history and nature of the
promises; from the pre-Code and post-Code responses and
Instructions of the Holy See; and from the jurisprudence of
the S. R. Rota.
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CHAPTER III
. POST-CODE LEGISLATION

The numerous documentg issued by the Holy See sub--,
sequent to the CIC can be classified into four major groups;
(1) those affirming the necessity of the promises from both
partners, in ordinary circumstances, for a valid dispensation;
(2) those establishing the manner of exacting the promises ifi
ofder to ensure that their subsequent fulfilment would not b;
impeded; (3) those interpreting the extent of the promise
regarding the baptism and upbringing of all the children in
the Cathoﬁic faith; and (4) those making ﬁrovisions for
particular pastoral needs in China, the Minor Sunda Islands,

and Jépan.
7 (1) Necessity of the Promises.

In a series of responses, the S. C. of the Holy
_Office stated that, in ordinary circumstances, the promises
from both g%rtners are required for the valid granting of a
dispensation, and also that priests could not assist licitlf

¢ -
at a mixed marriage, if the necessary dispensation had not

N
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been obtained.l One of these responses calls for part?cular
consideration here. To a doubt regarding the invalidity of
a dispensation and the declaration of nullity of a marriage,
if only the non~Catholic made the promises? the Holy Office,
on May 10, 1941, replied affirmatively. This reply seems

to add a new element for the understanding of the importance

‘', 0f sincerity in the promises. After stating that the dis-

pensation was invalid unlesé the Catholic partner also made
the promises, at least implicitly, Et explains the mind of
the Holy Office regarding the formal promises, indicating, at
the same time, that implicit promises would se sufficient for

the validity of a dispensation:

-

1 See Replies of the Hol{ Cffice: to the Archbishop
of Prague, dated November 26, 1919, in C. Sartori - B.I.
Belluco, -Enchiridion Canonicum {1963), p. 295; to the Bishop
of Zagreb, dated July 6, 1929, in C. Sartori, Enchiridion
Canonicum, p. 296; to the Prefect Apostolic of Peng Yang,
dated June 8, 1932, in Sylloge (1939), 172, pp. 4h2-4i43.

-

\../“"{

Y/
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‘ The mind of the Sacred Congregation is:
although the Holy Sea has from time immemorial
required, and now strictly requires that in all
mixed marriages the fulfilment of the conditions.
be safeguarded by a formal promise explicitly
demanded and given by both partners (ca. 1061,
1071), still the use of the faculty to dispense,
whether ordinary or delegated, cannot be called
invalid if both partners at least implicitly gave
the promises, that is, if they placed acts from
which it could be concluded and proved in the
external forum that they were conscious of their
duty to fulfil the conditions, and that they
manifested a firm purposgﬁﬁé perform that duty.?

The latter part of this staﬁémén§ contains a description of
an implicit promiée. According to the Holy Office, not any5
promise would be sufficient for the validity of a dispensa-
tion; but both partners ﬁust place acts from which it could

be construed in the external forum that they were aware of

‘their obligation to fulfil the conditions, and also tpaﬁ they

manifested their firm determination to perforﬁ that duty.

Although no specific mention of sincerity is made in

-

this reply, the emphasis on the need of the fulfilment of the

2

conditions, presumably of divine and natural laws, and on the'f

external manifestatior by the partners of their firm

S

determination to carry out this obligation would certainly’

2 "/...7 Mens autem est: /.../ usus facultatis
dispensandi, sive ordinariae sive delegatae, invalidus dici
nequit si utraque pars saltem implicite cautiones praestiterit,
i.e., eos actus posuerit e quibus concludendum sit et in foro
externo constare possit eam cognoscere obligationem ddimplen-

di conditiones et manifestasse firmum propositum illi obli-
gationi satisfaciendi /.../™, in AAS, 33(1941), pp. 294-295.

[
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indicate that these promises ére expected to be true and
sincere. What is té be manifested extermally is the aware-
ness of the obligation on the part of the coupleland also
their firﬂ”resolve to carry it out. If the awareness and
determination are-Iécking, their external ménifestation does
not seem, in the mlnd of the Holy Office, to be suff1c1ent
for the fulfllment of the conditions. Some authors qbve ar-
gued from this reply that insincere promises would invalidate
a dispensgfion.3 Also two Rotal decisions declaring nullity
of a marriage on the ground of insincere promises have drawn

arguments from it b
(2) Manner of Exacting.the Promises.

In order to ensure more effectively the fulfilment of
‘é propises, the Holy Office issued a decree on Jgnuary 1k,
1532. It ruled that disbensations from the impediment of
- mixed religion and disparity of worship could not be granted

validly, unless the promises were made in such a way that

3 See, for example, J. Hagan, Sincerity and the Pre-
Nuptial Guarantees, p. 150; B. Beck, De Cautionibus sincere
Praestandis, pp. 38-39, 73, S.D. Lourdusamy, Pre-Nmptial
Guarantees, pp. 161-165. For a detailed commentary on this
reply, see J. Creusen, "Annotationes™, in Periodica, 30(1941),
PP. 319-326.

L See S. R. R.: Decisiones, 43(1961), c. Felici,
pp. 261-262, No. 34; 44(1962), ¢. Brennan, p. 131, No. 20.
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nobody could impede their fulfilment, even by recourse to
civil laws to whiéh either partner was subject and which were
in foree in their actual place of residence or in the place
where ££e§ intended to move. In other words, if the fulfil-
menthf the promises can be better aséurg§, when they are
given also a legal status, then the Church requires the
promises to be made in such a way as to acquire that status.

“ This decree seems 10 underline a number of points
relating to the promises: the promigses are 8f great impor-
tance in the eyes of the Church; they touch upon divine and
natural laws; the partners to a mixed marriage have the grave
obligation to carry them out; and, finally, there is need of
moral certitude on the part of the dispensing superior
regardiﬁg the subsequeqt fulfilment of the promises.5 The
decree,_with its'severé tone and serious content, occasioned
a great deal of comcern and anxiety as to its intent and

pﬁrpose. It beéame the subject matter of many short and long-

5 &/...] Ne lex tam gravis, naturalis ac divini iuris,
magno cum ocentium animarum detrimento, frustrata maneat,
[.-.7 qui super mixtae religionis ac disparis cultus
impedimentis dispensandi facultate aucti sunt, attentionem
excitare et conscientiam convenire, ne dispensationes huius-
modi unquam impertiantur, nisi praestitis antea a nupturien-
tibus cautionibus, quarum fidelem exsecutionem, etiam vi
legum civilium, gquibus alteruter subiectus sit, vigentium in
ioco actualis vel (si forte alio discessuri praevi eantur)
futurae eorum commorationis, nemo praepedire valeat, secus
ipsa dispensatio sit prorsus nulla et invalida®", in 4AS,
24(1932), p. 25.
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6

works. It was even seen by at least two writers as implying
that the good faith or sincerity of the partners is required -

for the validity of a dispensation.’ In two subsequent

—

responses, the Holy Office indicated that this decree did not
alééghthe situation in countries where civil laws did not
recogniZe the binding force of the promises, even if they were
drawn ub with due observance of the formalities required by
Ceivil legislation.8 In these countries the Church was
satisfied with the formalities prescribed by the legislation

in the CIC.

6 See, for example, P. Bernardini, "The Decree of the
Holy Office respecting Ante-Nuptial Agreements in Mixed Mar-
riages™, in ER, 88(1933), pp. 185-190; F.M. Cappello, "Anno-
tationes™, in Periodica, 21(1932), pp. 100-105; E. Jombart,
"Les promesses et garanties 3 exiger dans les mariages mixtes
(Décret du 14 janvier 1932)", in NRT, 59(1932), pp. 363-366;
W.I. Lonergan, "Church Laws on Mixeéd Marriages®, in America, -
47(1932), pp. 59-61; V.T. Schaaf, "In how far does the recent
Decree regarding the Cautiones apply to the United States?n,
in ER, 86%?932), pp. 408-411; R.J. White, Canonical Ante-
Nuptial Promises and the Civil Law @193#5.

. 7 See W.I., Lonergan, "Church Laws on Mixed Mafriages“,
pp. 60-61; L.P. Foley, "Sincerity of the Promises before Mixed
Marriages™, in HPR, 33(1933), pe. 743. -

8 See Replies of the Holy Office: to an Irish Bishop,
dated August 4, 1932, and to the Ordinaries of several
Vicariates in Nigeria and Cameroons, dated November 9, 1934,

in X. Ochoa, Leges Ecclesiae post Codicem Iuris Canonici
Editae (1966), Vol., I, nn. 1116, 1242.
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(3) Extent of the Promises.

The second promise demanded by the legislation of
Canon 1061 is that both partners to a mixed marriage éee to
* the baptism and upbriﬁging of all their children ("universa
Droles") exclusively in the Catholic faith. This promise
was understood @enerally to include all c;hildren born of the
union. However, in a number of post-Code documents, mainly
granting Faculties to the Ordinaries to sanate m%&ed mar-‘
riages, the promise was extended also to children already

born {("tam natae gquam nasciturae“].9

The Holy Office was asked whether the legislation
of Canon 106l regarding the baptism and religious upbringing °
of the children meant to include oﬁly the'children to be borm
or also the ones alréady born before phe celebration of the
marriage. In its decree of Jamuary 16, 1942, it replied

that the promise included ogly the children born after the

9 See "Facultates pro locorum Ordinariis circa
matrimonia mixta, Sabbato die 16 septembris 1922%, in NRT,
50(1923), pp. 128-129; "/Communicatio Cardinalis Praefecti
S. C. de Prop. Fide Ordinariis missionum, diei 2 jul. 1930/",
in A. Wang, De Dispensatione super Impedimento Disparitatis
Cultus maxime in 9inis (1951), PPe TI-12; T/Responsio 3. C.
de Prop. Fide ad Delegatum Apostolicum in:Turcarum republica,
4 septembris 19317", in V. Dalpiaz, "De sanatione in radice in
matrimoniis mixtis", in C. Bernardini fet aliif, Consultationes
Turis Canonici, Vol. II, Romae, Pont. Institutum Quinque luris,

> Do -~ " /Facultates ad locorum Ordinarios, die 1 .
Tanuarii 194177, in X. Paventi, "Brevis Commentarius in
FPacultates S. C. de Prop. Fide™, in CPR, 23(1942), p. 63.
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celebration of the marriage. The decree, however, added.
that the couple should be reminded of their grave obligationm,
deriving from divine law, to provide also for the Catholic

upbringing of the children already bor-n.l0

.

(4) Equivalent Promises.

" The immediate historical background of the mixed mar-
riage legislation.in the CIC, as we saw earlier, wazijzz\\\\\\\
plight of the Church in Europe in the post-Reformation period. )

The Church's attitude toward those who had separated them- ,

selves from the "™one true fold", and its concern for the
!;rotection from error of those who remained loyal tg it,
account, to a great degree,.fqr the severe tone and strictness
of its legislation. Nevertheless, already in the period
. during which most of the pre-Code legislation on mixgdééar-
riages emerged, in order to avoid greater evil and further

-

scandal, the Church had in certain circumstances mitigated

: 10 */...J Et ad mentem; mens autem haec est: quamvis
per se, ad normam praefati canonis, cautiones non exigantur
de prole forte iam nata ante matrimonii celebratlonem, omnino
monendos esse nupturientes de gravi obligatione iuris divini
curandi catholicam educationem etiam dictae prolis forte iam
natae®, in AAS, 34(1942), p. 22. For a detailed commentary
on this decree, see J. Creusen, "Annotationes™, in Periodica,
31(1942), pp. 176-183. On August 15, 1947, a communication
from the S. C. for the Propagatlon of the Faith was sent to
all the Ordinaries asking them to delete the phrase tam natae
from the Formula of the Faculties. See C. Sartori, Iluris
Missionarii Elementa, Romae, Secretarla Missionum Ord. Fr.
Minorum, 1957) De Llk. -
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some of its strict demands. When tﬁo promises, in whatever
form, could not be had from both partners, or even from the
Catholic, the Church‘feft compelled to:permit the celebration
of a mixed marriage.;.In such situations, however, it ehsured
the fulfilment of divine and natural law obligations by
remlndlng the partners, or at least the Cathollc, of such
obligations and their duty to fulfil them.ll

;' While the iegislation in the CIC was to be applied
unlversally, the Churcn, agaln, felt compelled to provide
solutions for situations not contemplated in the general laws.
In countries where Catholics were- of extremely small number,
and where the tlme-honoured customs of the people were in
conflict with the legislation of the Church .on mixed mar-
riages, .it had to provide guidance and directions for its
missionaries. The apparent absoluteness and severlty of the
leglslatlon regarding the promlses confronted these
missionaries with very difficult dec151ons. They had to
decide whether to insist on the promises and even refuse dis-
pensations with the effect that some Catholics would be
forced to remain unmarried or to mitigate and modify the
legislation to meet the pastoral needs. Under the

circumstances} the Church felt compelled to re-examine and

ll See Gasparri, Fontes, II, 497, pp. 788=791, above
Pp. 12-13,
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ré-formulate the substance of its legislation whereby its
purpose could be achieved without insistence on all the
formalities the Church itself had imposed. Out. of such
trying concrete pastoral realities emerged what came to be

known as the-f"equivalent promises™ (cautiones aequipollentes) .

‘Because of particular circumstances and situations
in China, the Minor Sunaa Isiands, and Japan, the Holy See
instructed the Ordinaries there thap, when it was impossible
or not expedient to bbtain.fbrmal promises from both partners
to a mixed marriage, the equivalent promises would be
sufficient for the valid granting of a dispensation. In view
of the circumstances, whatever could be obtained from the
partners, or even from one of them, to ensure tﬁe protection
of the faith of the Catholic and the religious upbringing of
the children in the Catholic faith was to be considered as
equivalent to the usual formal promises. We intend here to
analyze, at some length,-the documents containing these
instructions, placing them in their historical setting and

ch;onoldgical'order.

a) S. C. Holy Office - Indult - April 5, 1918

On April 5, 1918, the Holy Office g;anted an_indult
to the Vicars Apostolié to Cﬁina. The introductory part of
the document provides. us with the information surrounding

the indult and also the motives prompting the Sacred

»

PRN LY
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Congregation to grant it. Subsequent-to the decree of the
Holy Office, of June 12, 1912, declaring nullity of dis-
pensations from the impediment of disparity of worship due
to the lack of the usual prom:ises,l2 certain Vicars Apostolic
to Cﬁéna brought té the attention of the Sacred Congreggtion
‘the difficulties £Zey enggpntered in obtainingz the usual
promises.

Upon inquiry among all the Vicars Apostolic, the‘Holy
Office realized that the difficulties reférred to were not
peculiér to any particular region but éommon to the country
at large. The circumstances im China at that time were
these: (1) on account of the paftiéular situation, especiall}
‘ of women, in that count}y, marriages between Catholics and
the unbaptized, especially between Catholic men and unbaptized
women, were mostly unavoidable; (2) it was often impossible
and most difficult to obtain the promises from an unbaptized
woman; frequently it was‘even harmful; (3) by reason of custom
in that country, only the promises madé by men were so binding
that their eventual fulfilment was morélly certain.

In view of these considerations, the Holy Office felt
that a certain relaxation of its decree of June 12, 1912 was
necessary. In arriving at this decision, the Sacreéx\

Congregation was eager to point out that, although th

]

R

12 Sece Gasparri, Fomtes, IV, 1293, p. 558+«
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promises were demanded by divine and natural laws, the manner
of exacting them was to be determined by the Church according
to various circumstanéés, In the legislative part of the
indult, the.Sacred Coﬁgregation determines precisely the
manner of exacting thé promises in thesehparticular
circumstances. It ruled that: (1) as far as possible, the
decree of June 12, 1912 should bé faithfully observed; if
the promises from an unbaptlzed woman “could not be had in
writing, they could be obtained even orally; (2) if even the
oral promises could not be had, then it was left to the pru-
;dence and conscience of the Vicars Apostolic to determine,

in individual cases, whether or not the promises were
contained equivaleﬁtly in‘the serious promise of the woman
to embrace the Catholic faith or in her enrolment among the
catechumens, or finally in the laws and customs ;f the people,
according to which the woman.had no power over the religious
. upbringing of the children, which depended solely on the will
of the father; (3) in all these cases, howevef; the
obligation of the Catholic to make the usual pr0 ises
remained unaltered; and (4) no dispensation was to be

granted unless .there was moral certainty regarding the
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fulfilment of his pfﬁmises.l3

The provisions of the indult reflect the pastoral
concern of the Church and its attempt to accommodate the
legislation to particular needs. Because of the impos?
sibility, or at least extreme difficulty, of obtaining the
usual promises, even orally, from an unbaptized woman, the
demand of the promises from both partners for the wvalidity
of the dispensation was mitigated. However, it makes
adequate provisions to safeguard the faith of the Catholic
and to ensure the baptism and upbringing of the children in
‘the Catholic faith. The substance and intent of the
legislation do not seem to have been changed, but its
formulapion and application have been adapted to meet £he

needs of a particular area.

b) S. C. Holy Office ~ Reply - February 19, 1938
Certain customs of the Minor Sunda Islands prevented,’
in effect, the Catholic upbringing of the children. GCatholic.

13 "/...7 Quapropter inspectis peculiaribus istius
regionis circumstantiis, eadem Sacra Congregatio praescribit
quae sequuatur: /...J/ Siquidem vero neque hoc obtineri
queat, remittitur prudentiae et conscientiae uniuscuiusque
Vestrum, indicare, in singulis casibus, an cautiones ipsae
aequipollenter contineantur sive in seria mulieris promissione
amplectendl Catholicam Fidem, [...7: firma tamen, omnibus
hisce casibus, obligatione exigendi cautiones a parte
catholica, et non concedendi dispensationem nisi moralis
habeatur certitudo de ipsarum-implemento™, in CPR, 19(1938),
pp. 103-104. For a brief commentary on this indult, see
G. Vromant, De Matrimonio, pp. 136-137.
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parents lost all right over their children-regarding thelr
religious upbringing when they became of age, and they were
even obliggd to hand some of their younger children to un-
baptized ég}ents or tutors or even Mohammedans‘;hé would,

. foreseeably, prevent their Catholic upbringing. The Vicar
Apostolic of the said Islands asked the Hoiy Office whether,
in view of these cuétoms, missionaries may join Catholics in
marriage, when the rgiigious upbringing of all children in
fhe Catholic faith could not be guaranteed, and also whether
dispensations from‘the impediment of disparity of worship
may be granted validly, when the couple could not promise
that all their children would be brought up in the Catholic
faith. On February 19, 1938, the Holy Office replied to the
Vicar Apostolic affi;patively on both questions, on condition -
that the couple_wére prepared to do all in their power to
procure the baptism aﬁé upbringing of all their children in
the Catholic .faith.

An explanatory.note, sétting forth the motives
prompting the decision and explaining the conditioné for dis-
-pensations, was also attached to the reply. It reaffirmed
the traditional teaching on the promises and, at the same
time, took into account the particular situati;n in the said
regioﬁs. After providing the missionaries with some practical

gﬁidance and directives, the explanatory note lays down the
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principles involved in the dec§§ion_6f.the Holy Office.ld
. iThe obligatioﬁ of the parents to procure the baptisﬁ
and upbringing of all their childreﬁ”i? the Catholic faiéh
is one imposed on them by divine an@_nﬁéﬁrai laws. There-
fore, they should be prepaxed to do:everything in their
powér to achieve this eqdi 6nce they have sincerely done
e%erything they could toward this end, they can rest assured
" that t@ey have fulfilled their obiigétion, even if their
.sincere good will'and earnest efforts éid not produce the
intended result, on account of factors beyond their control.

‘Although their obligation is imposed by divine and natural

laws, these laws do not\hold them responsible to do the

s

14 ™/[...] quoad secundam partem (seu in aliis casggus)
AFFIRMATIVE dummodo' partes paratae sint facere quod in se
est ad obtinendam gatholicam educationem universae prolis.
NQTAE EXPLICATIVAE Huius S. Congregationis in datis ad pro-.

sita Dubia Responsis mens ea est, ut ex una parte gravis
paredtum oblightio catholice baptizandi et educandi prolem
firma omnino et integra maneat, ex altera autem parte fide-
1ibus et catechumenis ne graviws onus imponatur, quam quod
Dei- et naturae lege ipsis impoggtum est. /[...J Dei enim
lex, qua parentes ad catholicam® is prolis educationem
obligantur, non ad impossibilia iYlos ligare intendit. Neque,
si faciunt sinceye quod possunt facere, ipsi non sunt causa,
cur proles cathoiiecgggptismate et catholica educatione pri-
vetur. [...J Quapropter quantumvis ex una parte fidelibus
ac catechumenis gravissima parentum obltigatio prolem catho-
licam educandi inculcari debeat, ex altera parte -eis non
gravius onus imponendum est, quam auctor naturae et gratiae,
Deus Ipse, imposuit; neque ab eis exigendum est, uf si, post-
quam. quae facere potuerunt fecerunt, ‘ad catholicam
educationem in tuto collocandam,.eam obtinere non notuerunt,
aut innupti maneant aut exisfent sacramentis et gratiis
.Ecclesiae privati®, in leloie, 206 bis, pp. 562-566.

- 1
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impossible.. If possibl§;ICatholics should contract marriages

with persons who would not constitute a proximate obstacle
to the Catholic upbringing of the children. However, the
divine and natural laws obliging them to the Catholic up-
bringing of all their children do not prevent them from
exercising their God-given natural right to marry and have
children, even if it is foreseen that they would not be
brought up in the Catpelic faith. The moral principle of
double ef?ec£ is applicable to this situation. According to
the understanding of the Holy Office, this God-given natural
right of every man and woman to marry and have children seems
to take precedence_ov?r the obligation imposed by the same
laws regarding the Catﬁolic upbringing of ali the children.

. In view of these fundamental principles interpqgted
and -enunciated by the Church, it could not lay any.heavier \\
burden on the parehts o; on the partners to a ﬁixed marriage 3
than the superior laws fhemselves would warrant. . Hence, it ///
flelt that marriages could be permitted, and dispensations /
from the impediment of disparity of worship coﬁld be granted
validly,‘eveﬁ if it is foreseen that all the children would
not be brought up in the Catholic faith. In view of the R
pértiéular circumstancéé, as mentioned above, the Church .
seems to.have concluded that the requirements of divine and

natural laws regardiﬁg the.religious upbringing of the
[~ 3 . : .

=~

E\\_________._—
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children were met adequately by the readiness and willingness
of the couple to do everything'in their power to achieve that

end.

¢) S. C. Holy Office - Reply - April 21, 1938

In the Plenary Meeting of the Oédinaries of Japan,
held in the spring of 1937, a draft letter to be sent to the
Holy See was approved.15 The letter ;ad as its set purpose
to inform the Holy -See of the status and conditions gf the
Church in Japan, of the difficulties, even adverse effects,
faced thefe in implementing the législation in the CIC
regarding mixed marriages in general and the requirement of
the formal written promises in particular. The Ordinaries
felt that in most éases it was impossible, or at least not
_expedient,'to obtain or insist on the formal promises from
both ﬁartners.- Hence, they sought extensivé Faculties to
deal with the situations, and more specifically they fequested
from the Holy See permission to allow mixed marriages by
observing only what was strictly required by the divine law.

The Ordinar;es based their request on a number of

theological presuppositions and Jurldlci% prlnciples. They

argued that the formal promises are not of divine, but only

15 For the draft of the lettr, itg hlstory and cir-
cumstances, see J.P. Labelle, "Les cautions équipollentes -
concédées au Japon", in RDC, 16(1966), ppe.- 160-180



TN
Ny

POST-CODE LEGISLATION 71

of ecclesiastical law. As such, in the past they were ﬁot
always required, and they.can also be modified by the
legislator. The end of the promises can be attained also by
eqﬁivalent promises. Therefore, in Eertain cases, it is
possible to be satisfied with equivalent promises rather
than insisting on the formal ones. As the Ordinaries stated
that the promises were only of ecclesiastical law, they were
anxious to point out what they'%onsidered to .be of divine
law in the mixed—marriaée promises. According to them,
What is of divine law is only the obligation
of the Catholic partner to do what in him lies to
transmit to his children, together with natural

life, also supernmatural life through baptism and
upbringing in the Catholic faith.lO

16 "Il se pose donc la question: Ne serait-il pas
possible - sans faire lé moindre tort a celles des exigences
du Code fondées sur le Droit divin = au lieu d'insister sur
les cautiones formales (regulariter in scriptis) de se ‘con-
tenter de cautiones aequipollentes? En dtautres-termes: Ne
suffirait-il pas dans les cas nombreux ol les circonstances
laissent prévoir que la partie catholique - pourvu qufelle
agisse prudemment - ait toute liberté d'exercer sa religion
librement et d'élever ses enfants dans la Foi, ne suffirait-
il donc pas dans ces cas que la dispense soit donnée sans
cautiones ‘formales, ces circonstances en elles-mémes étant
considérées etre une garantie suffisante? En posant cette
question, nous supposons que les cautiones formales consti-
tuent une matiére juris ecclesiasticl, et que, par conséquent,
comme elles n'ont pas été exigées toujours, elles peuvent
étre modifiées par le législateur; bref: qu'elles ne sont
pas juris divini. - Juris divini est uniquement le devoir de
la partie catholigque de faire son possible pour propager avec
la vie naturelle aussi la vie surnaturelle a ses propres en-
fants par le baptéme et 1'éducation catholique™, in J.P.
Labelle, "Les cautions équipollentes™, p. 165.

-7
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In other words, in the view of these'Ordinaries, the divine
law requirement in a mixed marriage consists solely in the
obligation of the Caﬁholic parther to.do his best to procure
the baptism and upbringing of his children in the Catholic
faith. ' | .
The letter was sent to the Cardinal Prefect of the
'S. C. for the Propagation.pf the Faith who, in turm, for- _
wé&@ed it to the Holy Office. In its reply of April 21, .1938,
the égsred Congregation stated that, in view of the extya-
ordinary conditions prevailing in Japan, the Ordinaries there
may grant dispeﬁsations from the impediment of mixed religion
and dispafi;y of worship with eéuivaleqt proﬁﬁses,‘when the
formal promises could not be had, or when it was inexpedient
to insift on them. It also reminded the Ordinaries of their
grave obligation in conscience in dealing with such matters,
and'also'in requiring Fhat the Catholic partner be sincerely
7prepared to do everything in his power to procure the baptism
and upbringing of all the children in the Catholic faith.17
In order to assisﬁ the Ordinaries further in this.matter, aqgiﬁ
also to aid them in dealing-w@th possible situations where

" the baptism and the Catholic upbringing of the children may

17 *f...J affirmative, graviter onerata conscientia
Ordinariorum localium, et dummodo pars catholica sincere
parata sit/praestare-quod potest ut proles catholice baptizetur .
et educetur. [...J", in Sylloge, 206 bis, pp..561-562.
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be impeded, independently of the good will and earmest
efforts of the couple, the Holy Office attached to this
reply a copy of its reply and explanatory nole, seny a
little earlier to the Vicar Apostolic of the Mingt” Sunda
Islands whe;e analogous situations existed. . Kv

This reply of the Holy Office to the Ordinaries of
Japan appears to be a turning point in the understanding
and interpretation of the divine law obligatign.in mixed
marriages, the content of the promises, and_élso of their
siﬁcerity. Whét the Ordinaries requested of the Holy See
was to allow them to permit mixed marriages fy observing
only the d;vine law mandate. This mandate, according to
them, consists gplely in the obligation of the Catholic
partner to do his best to proéure the bapﬁism and upbrigging
of the children in the Catholic faith. And this mandate is
fulfilled when the Catholic partner acknowledges and accepts
this obligation. The equivalent promise is had when such
acknowledgement and acceptance are really bresent. In its
reply, the Holy Office seems to confirm the description of

the divine law mandate as provided by the Ordinaries, and

~also the substance of the equivalent promise as‘explained by
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'them.l8 For it allows them to grant dispénsat@ohs from the
impediments of mixed religion and disparity of worsh;p,
provided the Catholic partner is sincerely prepared to do -
his best to provide for the baptism and upbringing of all
the children in the éathblic faith. '

Although a copy of the reply and explanatory note toh
the Vicar Apostolic o} the Minor Sunda Islands was attached
to this reply, the reply itself makes no mention of any
promise, in whatever form, by the non-Catholic partner. No
mention is made of any formal promise by the Catholic. Nor
is there any mention regarding moral certaiﬁty on the part
of .the dispensing superior concerning the fulfilmenﬁ of the
.obligation by the Catholic paftner. .Likewise, there is no
recommendation that the Catholic choose a marriage which
.would better ensure the religious prringing of the children.

The pfescriptions of Canon 106l regarding the promises seem

18 J. Tomko offers the followingz comments on this
matter: "Tale concetto del diritto divino ha trovato piena
conferma nella risposta del Sant!Uffizio, in data 30 marzo®
1938, rimasta famosa nella storia della giurisprudeza canonica
in questa materia. [/.../ Le cauzioni equipollenti di cui si
fa menzione nel rescritto, consistono nelle circonstanze
dalle quali il dispensante raccoglie, anche senza promesse
o dichiarazioni del nubente, la certezza morale che sara
adempiuto ¢id ,che la leggé divina richiede. Viene quindi
confermato che la legge divina, secondo la risposta, esige
la disposizione sincera, nella sola parte cattolica, di %are
il possibile per assicurare ai figli il battesimo e »
1'educazione cattolica™, in Matrimoni Misti {(1971), pp. 54-55.
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to be reduced to one single demand: the sincere determina-
tion of the Catholic partmer to do what in him lies toward
fhe Catholic upbringing of his children. This would further
imply that the divine law mandate, under the circumsténces,
is considered to be fulfilled adequately through the sincere
determination and readiness of the Catholic partner to do -
his best to procure the upbringing of the children in the
Catholic faith. !

d) S. C. Holy Office - Reply - Janﬁary 27, 1949

In July 1948, the Bishop of Kinghsien, China, brought
to the attention of the'Holy Office that, in certain parts
of Ghina under Communist occupation, it was impossible, or-
at least very'diffiCUlt, for Catholics to comply with the
leglslatlon reg&:dlng dlspensatlons from the matrimonial
) 1mued1ments, partlculatiz\of age and disparity of worship.
Regarding the latter, the bishop asked the Sacred Congrega- .
tion whether, under the circumstances, Catholics were still
bound by the impediment of disparity of worship if, through_*
forgetfplness, ignorance, or some other incu%ﬁhble cause,
the uéual romises were not given, or they were even refused
by the non-Catholic partner. The reply of the Holy Office,
dated January 27, 1949, referred the bishop to its repl} of
April 21, 1938 to the Ofdinarieé‘of Japan, instructing him

to make use of the provisions of the equivalent promises
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19

contained therein. .
By~order Qﬁ;;he/ﬁérdinal SEE&etary and the Assessor
of the Sacred Congregation, portions of the Efg}y were

.explaiﬁed by Father Francis Hfirth, Consultor of the Holy

Office,. and made part of the document. Father Hiirth thus

: »
described the equivalent promises referred to in the reply
to the Ordinaries of Japan:

Equivalent promises, according to a certain
reply of the Hogy Office given to Japan, are had,
when the Catholic partner manifests sincerely a
firm resolve to do everything in his power to
procure the baptism and upbringing of all the
children in the Catholic faith. If the non-
Catholic partner refuses to have and manifest

the same resolve, the equivalent promises, &
according 58 the reply cited, are not thereby
destroyed. .

Here we have the first authoritative declaration of the

—~

. . (. T . .
equivalent promise as contained in the reply to the Ordinaries

of Japan. That reply spoke of the sincere readiness or

determination {"sincere parata sit"™) of the Catkolic partner

to do everything in his power toward tgs Catholic upbringing

-

19 See Periodica, 38{1949), pp. 187-188.

20 "tCautiones aequipollentes' secundum aliquod S.
Officii Responsum, datum pro Iaponia, habentur, quando pars
catholica sincere manifestat firmum propositum faciendiex
sua parte quod facere potest, ut universa proles in fide
catholica baptizetur et educetur. Quodsi pars acatholica
recusat, idem propositum concipere et manifestare, 'cautiones
aequipollentes! secundum allegatum Responsum eo non destru-
untur®, in Periodica, 38(19#9%? p. 189.

N VR
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of the children. That reply made no-mentiog.of the role, if
any,‘ghe non-Catholic had to play in regard to the eguivalent
promises. This authoritative declaration, fﬁrthe;more, seems.
to make it abuqﬁantly clear that the sincerely manifested,
firm resolve of the Catholic partmer to do his best to
pfovide for the Catholic upbringing of the children would
alone constitute the equivalent promises. Any cooperation
of the non-Catholic in this matter seems to be irrelevant;
even his refusal to have such a resolve or to manifest it
does not seem to threaten the presenée of the equivalent
promises. '

This declaration, again, seems ﬁo be very much in
line with the perception, by the Ordinaries of Japan, of the
aivine law obligation. Thué, from the declaration of.the
Holy Office regarding the equivalent promises, it could be
argued that the divine law requirement in a mixed marriage
would be fulfilled solely by the sincere good disposition of
the Catholic partner, by the sincere manifestation of his
firm resolve to dp what in him lies toward raisiﬁg the chil-
dren in the Catholic faith. However, another statement of
the Holy Office seems to queéﬁion such an inference.

. By order of the Assessor of the Sacred Congregatioez-
Father Hirth added(a fgrtherldeclaration concerning the ;/
equivalent promises) This declaration, beatring the date of

1 -

A

~ —
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,February 21, 1949, was sent to the Bishop of Kinghsien, as a
supplement to the reply of January 27, 1949. It stated:

Equivalent promises are to be considered
sufficient for contracting mixed marriages, only
, considering individual cases, it is morally
certain that the sincere, manifested will of the
Catholic partmer to baptize and bring up all the

children in the Catholic faith would also be
accomplished (etiam effectum habituram esse) .2t

This additional declaration seems to introduce a new. element
into the meaning of the equivalent promises. In. addition to
the sincere, manifested will of the>Catholié, there ﬁst also
be moral cerﬁainty regardiqg the end result, the effective
accomplishment of this sincere will, the fulfilment of the
equivalent promises. Logically, then, according to this new
frovision; wherever such moral certainty would be lacking,
the equivalent promises could not be considered sufficient
to permit a mixed marriage.

Why this new declaration? What does it really add

to the previous one? Apparently there were some who argued

21 "Nam die 21 Febr. 1949 de mandato Exc. mi ,
Assessoris S. Officii transmissum fuit sequens de cautionibus
SUPPLEMENTUM: ‘!Cautiones aequipollentes' tunc tantum
sufficientes habendae sunt ad matrimonium cum parte pagana
aut parte baptizata acatholica ineundum, si, considerati/fs/
singulorum casuum condicionibus, moraliter certo constet:
manifestam sinceram partis catholicae voluntatem de universa
prole catholicé baptizanda et educanda, etlam effectum_
‘habituram eseé®, in F. Hftrth, "Adnotationes®™, 1n Periocdica,
38(1949), DP. 193. See also A. Wang, De Dispensatione super
Impedimento Disparitatis Cultus maxime in Sinis, p. 30.
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thaﬁ the reply of January 27, 1949, because it referred
specifically to that of April 21, 1938, provided not.only
for situations in which no formal promises were given by the
non-Catholic partner, but also for those in which there was
no moral certainty that the equivalent promises would have
their ;ntended result; it even provided, they said, for
situations where it was morally certain that the end result '
would be quite contfafy to what was promised._ Some argued
thaﬁ, according to the declaration concerning the equivalenp
promises, moral~ceftainty of ﬁhetéctual, sincere determina-
tion of the Catholic to do his best was alone sufficient; and
moral certainty of the successful execution of that determina-
tionlwas not neces.sa.ry:22 Father Hfirth refers to this

dispute and invokes the second declaration to point out that,

22 For the different aspects of this dispute, see, for
example, J. Dubany, "Una Respuesta del Santo Oficio sobre los
Impedimentos Matrimoniales™, in Revista de Derecho Canonico,
5(1950), pp. 643-666; G. Raamsdonk, De Cessatione Impedimenti
Disparitatis Cultus in Extrdordinariis Territorii
Gircumstantiis (1955), pp. 82-97; P. Ma Hsiao-Hsien, De
Matrimoniis a Fidelibus sive inter se, sive cum Acatholicis
Tempore Uccupationis Communlistarum Praesertim in 51nls,
Contractis (§%5§); op. 49-73; L. Ting rong Lee, Facultates
Apostolicae (1962), pp. 258-259; J. Defourny, "De Necessitate
Certitudinis Moralis in Cautionibus Aegquipollentibus®, in
The Japan Mission Bulletin, l9§ﬁ2§5), pp. 496-504, 577-

3 A - ; J.r. Labelle, Cautiqgibus Aequi-~
pollentibus™, in The Japan Missiodary Butietin, 19(1965),
ppP. 255-258; "Les cautions équipollentes concédées au Japon®,
pp. 196-198; J.G." Gerhartz, "Die Katholische Kindererziehung
in der Mischehe und das gBttliche Recht™, in Theologie und
Philosophie, 42(1967), pp. 563-565. . j P

[N
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in the mind of the-Sacred Congregation, moral certainty
regarding the fulfilment of the promises is also required.
However, he concludes his own comments on this declaration
by stating that the entire legislétion regarding the promises,
beyond the natural obligation of the parents to raise their
children in the true religion, is of ecclesiastical law.23

In spite of the apparent reasons prompting this
second declaration and its relative merits, it seems to have -
ignored the extraordinarf conditions in vieﬁlof which fhe
provisions of the equivalent promises Qére introduced. Cross
references to the replies to the Minor Sunda~Islands and
Japan wou%g_imply that the Sacred Congfegation viewed'ﬁﬁe
extraordinafy conditions in China as quite analogous, if not
similar, to the conditions in +the other two places. In all
three cases, in general, usual formal promises could not be
had from one or both of the partners, and there was the
danger, due Eo the particular customs of the peopley law of
the land, or political situations, that all the children
would not be raised in the Catholic faith, regardless of the
sincere good will and earnest efforts of the couple. In view
of these considerations, the declaration of the Holy Office

that the equivalent promises, in order to be considered

23 See F. Hiirth, "Adnotationes, pp. 193-194; see also
J. Tomko, Matrimoni Misti, p. 55
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N .
sufficient for a mixed marriage, should be coupled also with

moral cértitude concerning their effective accomplishment
seems to have confused the 51tuatlon. _This is evident from
tHe fact that the Sacred Congregatlon felt compelled-to give

further clarificatiqn on the matter.

e) S. C. Holy Office - Decree - December 22, 1949

The provisions of the equivalent promises and the
authoritative declarations regarding their use were inter-
preted differently, even misleadingly, infmany parts of
China. - In order to remedy this situation, and also to
provide an authoritatiﬁe declaration on the whole question
of the promises and. thilr application in China, under the
circumstances, the Holy Office issued a decree on December 22,
1949. It ruled that, in 'spite of the reply of January 27,
1949, and the supplement of February 21, 1949, as long as the
said conditions continue tO last in China, the legislation on
the promises was only for licéity and not for validity of a
marriage with a non-Cﬁtholic; The decree, however, emphasized
that the grave obligations of the faithful, imposed by natural
and positive laws, to procure the baptlsm and upbringing of

all their children in the Catholic faith remained firm and
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uhimpaired.za

This decree seems to state thét all provisionslof
ecclesiastical law regarding\the promises in whatever form,
and the moral certitude of their eventual fulfilment can be
dispensed with under certain conditions. What cannot be
dispensed with, what must remain unmitigaﬁed,‘unalteréd, and
unimpaired is the grave obligation of the faithful to do

their best to procure the Catholic upbringing of all their

children.

e

f) S. C. Holy Office - Reply - April 27, 1961

Through his letter of Debémber 15, 1959 to the Car-
dinal Prefect of the S. C. for the Propagation of Faith, the
Bishop of Fukuoka, Jépan, asked for some clarifications on
the mannergof’dispénsing from the matriﬁonial_impediments of
mixed réligion and disparity of worship, and also on the
equivalent promises. He stéted that he was prompted to seek
these clarifications because of the particular circumstances

affecting mixed ma;;iages"inhﬁis diocese and because of the

2L "[...7 Quod attinet ad praestandas cautiones, de
quibus tum in Decreto tum in Supplemento, eas abhinc,
durantibus iisdem .condicionibus, requiri’ad solam liceitatem,
non ad validitatem matrimonii cum parte acatholica
contrahendi, firma semper et integra manente gravi legis
naturalis et positivae obligatione catholice baptizandi et
educandi universam utriusque sexus prolem", in X. Ochoa,
Leges Ecclesiae (1969), Vol. II, n. 2093.

.,
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various interpretations among the authors regarding the use
of the equivalent promises., The‘bishop asked specifically-
whether, in order to'apply validly the equivalent proﬁises,
maral certainty was ;:Eﬁired that the sincere, manifested -
will of the Catholic partner to baptize and bring up all the
children in the Catholic faith would alse be accomplished.
The Holy Office, on April 27, 1961, replied to the bishop
that, since it was a disputed matter among authors, he could,

in conscience, choose one or another -Tf the reputed authors.<5

g) S. C. Holy-Office - Reply - January 7, 1965

On April 18, 1964, the same bishop presénted_a case
to the Holy Office, involving an arranged marriage between a
.newly converted gi?l and an unbaptized man. The sﬁecific
issues involved were these: (1) the Cathollc partner
promlsed to do her best toward the Catholic upbringing of the
children; (2) the non-Catholic refused to make formal
ﬁromises,‘but was willing to allow the children to be raised
in the Catholic faith; but (3) it was foreseeable that the
children would not actually be raised as Cathollcs,

1ndependent of the good will and efforts of the couple.

25 See J.P. Labelle, "De Cautionibus Aequipollentibus™,
PP. 255-258; "Les cautions équipollentes concédées ay Japon'™,
PP. 192-199.
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In view of these coﬂsideratiéns, the bishop asked
whether the marriage could be permitted‘applfing the’
equivalent‘promises. He explained, at some length, the__
reasons for his doubt, and, in doing so, he reviewed the:
interp;etations of various authors and responses of the Holy
Office particularly reéarding moral certitude of the eventual
fulfilment of the equivalent promises. The bishgp concluded
that, in his view, the marriage éould be permitted. He also
- pointed out that his view found confirmation in the text of
the Conciliar Schema on Marriage (1964) . The Holy Office,
on January 7, 1965, replied to the bishop that dispensation
from the impediment of disparity of worship could be granted
in view of the equivalent promises already made, and after

reminding the petitioner of her religious obligations toward

Kerself amd—se the children.Z20

* ok ok % %k % Xk X ¥ X

Cur review of the history,and content of the
" equivalent promises enables us to draw some important con-
clusions. Although the equivalent promises were provisions

made to meet specific needs of particular territories, some

¢ «~

26 See J.P. Labelle, "De Cautionibus Aequipollentibus”

Pp. 255-258; "Les cautions équipollentes concédées au Japon”,
pp. 200-206. '

2
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general principle% seem to emerge from them. In its attempt
to deal adequately with the situations in these territories,
the Church felt compelled to examine mare thoroughly its own
legislation regarding the promises. Its understanding and
interpretation of the divine and natural law obligation of
the parents to raise all their children in the Catholic faith
seemed to be in conflict with the natural right of every
person to marry and have children. But the Church's gradual,
deeper understandlng of the nature and extent of the divine
and natural law obligation of the parents regarding the rell-f
gious upbringing of their children enabled it to clarify
faurther what was of divine law and what was of ecclesiastical
" 1aw. Such a clarification helped it to establish what was
esgential regarding the promises and what was subject ©o dis-
pensation. The whole legislation regarding the promises can
be dispensed. That from which oneacannot bé dispensed is the
divine law obligation. In trying to deal .with the above situa-
tions, the Church seems to-have arrived at a more precise and
specific notion.of the divine law obligation in mixed mar-

_ riages. This requifement, vltimately, seemed éo consist in
the obligation of the Catholic partner to do his best to |
procure the baptism and upbringing of all the children in the

Catholic*faith. Finally, the Church seems to have concluded

that this divine law obligation is fulfilled-by the sincere
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manifestation of the Catholic's firm resclve to do everything

that in him lies to.see to the Catholic upbringing of the
children. The Church's insistence that the Catholic partner
ghaanifest

sincerely his firm resolve, or that there be/a sincere,

be sincérelx pfepared to do his best, or that

manifested will to achieve this endyfseems to indicate the
iﬁportance it placed on sincerity Eh relation to the fulfil-
.ment of the divine law obligation. |

These conclusions point already to the thinking
behind the Conciliar and post-Conciliar developments on the
sincerity of the mixed-marriage promises. However, before
studying these developments, we shall examine briefly how
sincerity in the promises was interpreted in the juris-

prudence of the S. R. Rota.



CHAPTER IV
JURISPRUDENCE OF THE S. R. ROTA 2

.Since the S. é; of the Holy Office has had exclusive
competence to deal with all matters pertaining to the imped-
iments of mixed religion and disparity of worship,l we cannot
expect to find an establishea Rotal jurisprﬁﬁence regarding
the mixed-marriage promises or their sincerity. The Rota
could try the cases involving these impediments only when so
commissioned by thé Holy Office. To date there are three
known cases on which the Rota has ﬁfonounced sentences on the
ground of invalid dispensations on account of insincere
promises. However, in a number of other cases trieé on other
grounds,2 it has made soﬁé comments on our subject. We do
not intend to give here all the particulars of each case;
rather, we intend to examine how the jﬁdges, in each case,
have interpreted the relevance of sincerity.

(1) The Decision of August 11, 1921 (Paris case):
because Roger had fallen away from the Catholic faith and

1 See Canon 247, 8 3; Reply of the Holy Office,
January 27, 1928, in 4AS, 20{1928), p. 75; G. Arendt, "De
Exclusiva S, Officii Competentia circa Matrimonium Mixtum.
(Can. 247). Historica Juris Adumbratio®™, in JP, 8(1927),

2 For a list of decisions on cases in which the mixed-
marriage promises were placed as conditions, see W.J. Doheny,
Canonical Procedure in Matrimonial Cases (1948}, Vol. I,

p. 054, footnote 433 p. 1009, No. 7.

‘&
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had become even hostile to'it, Viola placed the condition

that she would marry him only if he promised her full reli-
4 . .

.glious freedom and the Catholie upbringing of the children.

Roger accepted theée éondf%ions, but ?ailed'to honour them.
Nine years after the marriage, Viola obtained a declaration
of nullity from.the local tribunal on the ground of a non-
verified condition. On appeal, the Rota confirmed the
sentence. _

In_drder to establish that the promises, exacted by
Viqla affeéted the consent, the judges drew a parallel betweeg
the mixed-marriage promiseg and other promises exacted by one

of the partners as a conditio sine #ua non. The non-fulfilment

of the former would not affect the validity of a marriage,

but that of the latter would, because they are attached to

‘the consent itself. It is in this comnection that the judges

stated that even if the non-Catholic partner made the mixed-
marriage promises ;nsincefely, it would not affect the
validity of the marriage, because the consent of the Catholic
is not attached to these promises. The situation, however,

would differ, if it could be established that the Catholic

partner exacted these promises as a conditio. sine qua non and

(12N
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that the ﬁon-Catholic made them insincerely.3

l (2) The Decision of March 3, 1942 (Bordeaux case):
upon obtaining a dispensation from the impedihent of dispar-
ity of worship, Gastéﬁ, a soldier, agreed to marry Georgia,
. & Jewess, on condition that he would n;t have to leave thqi~'
army; After sixteen years of marriage, Gaston petitioned
the local tribunal for a declaration of nullity on the ground
of a non-verified condition. Upon receiving a negative
Sentence, he appealed to the Holy Office, which remanded the
case to the Rota. Meanwhile Caston petitioned that the Rota
adjudicate the case also on the ground of invalid dispensa-
tion on account of the lack of canonical causes. On this
ground the Rota gave an affirmative sentence.

Speaking in general on the promises to be given in

.mixed marriages, their necessity for the dispensation, and:
moral’certitude regarding their fulfilment, the judges stated

that for the validity of a dispensation it is sufficient that

3 "/...J cum hae promissiones ab Ecclesia imponantur,
pars catholica his promissionibus consensum matrimonialem non
alligat, neque in essentialia contractus matrimonialis ingre-
diuntur. Quare, etiamsi pars acatholica ficte promittat,
peccat utique, sed quia consensus alterius partis his promis-

sionibus non subiicitur tamquam conditioni sine qua non,
matrimonium validum nihilominus censendum erit. Secus vero
dicendum quoties constet partem cath¢olicam has promissiones
petiisse tamquam conditionem sine qua matrimonium non con-
traheret, et simul constet partem acatholidam ficte promisis-

se ficteque promissiones iuramento confirmasse®, S. R. R.
Decisiones, 13(1929), c. Solieri, p. 214, No. 23.
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the pré;}Ees be given by both partners and that there be
moral certitude concerﬁing their fulfilmeni, even -if later
on it became apparent that one or both of the partneré had -
actﬁally giveﬁ insincere promises. In support of théir
view, the judges cited the decision of August 11, 1921.
They also poi Ced out t nowhere is it stated that the
validity of the dispensatibn depended on the objective .
sincerity of thosesmaking the promises or on the objective
truth of moral.certitude of the dispensing superior.# This
case will be studied again by the Rota (see beloﬁ No. 7).
Like the previous decision, this too onl# indirectly
touches upon the question of sincerity. Nevertheless, '
proponents of the view that insincere promises did not »
invalidate a dispensation and even the marriage itself

pointed to these decisions in support of their contention.?

reapse praestentur et ut 'moralis habeatur certitudo de cau-
tionum implemento! LooJ, quibus conditionibus impletis ipsa
dispensatio valet, etsi postea detegetur alterutrum vel
utrumque coniugem ficte illas promissiones dedisse /...J.
Sane; Ecclesia non dispensat nisi €2 nupturientes prae-
stent duplicem illam cautionem circa $ cautelas iniungen-
das et nisi dispensans morali cum certitudine censeat nuptu-
rientes adimpleturos esse id quod promiserint; sed nullibi

ritate ‘nupturientium et ab obiectiva rei veritate moralis
certitudinis quam dispensans habere debet", S.R.R. Decisio-
nes, 34(1951), c. Wynen, p. 135, No. 13.

5 See J. Hagan, Sincerit and the Pre-Nuptial
Guarantees, pp. 95-99; B. Beck, De Cautionibus sincere
Praestandis, pp. 20, 82-83; S.D. ourdusamy, Pre—Nuptial
Guarantees, Pp. 147-150,
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(3) The Decision of January 26, 1548 (Albany case):
this is the first known aecision declaring aullity of a
.marriage on the ground of an invalid dispensation on account
of insincere promises. It involved a marriage between
Joseph, a Catholic, and Maria, a member of the Dutch Reformed
Church.6 Though reluctantly, Maria made t?e usual promises;

and a dispensation from the impediment of mixed religiom and,

ad cautelam, disparity of ;orship, was granted. However,
prior to the wedding, Maria insisted that Joseph agree, in
the presence of a public notary, that‘all the children would
be raised as Protestants. Also upon her iﬁsistence, a
Protestant ceremony took place immediately aftq? the wedding. -
When a child was born, it was first baptized in a Catholic
churéh, against ﬁhe wishes of the mother, and then in a
rotestant church, without the knowledge of the father. Five
yedrs after .the marriage, Joseph obtained.a divorce on the
ground of adultery on the part of Maria. And seven years
later, he sought the assistance of the local Ordinary to
correct the situation, so that he could marry the woman, a

Catholic, with whom he was cohabiting.

6 Details of this case, not contained in the Rotal
sentence, are based on: [Anonymous/, "The Invalidity of a
Dispensation because of Insincere Promises™, in The Jurist,
9{1949}, pp. 50-51; N.J. Kelly, "Insincere fCautiones'",
pp. 33-56.
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The Ordinary entrusted the case with the Promoter of

- Justice, who petitioned the local tribunal for a declaration

of nullity bn_twp grounds: a condition against the spiritual

welfare of the offspring, and the.existence of  the impediment

: of disparity of worship_due to the absence of baptism in

Maria. In the course of the trial, the local tribunal became

doubtful as to whether there existed a dubium iuris regarding

the invalidating effect of insincere promises. The local

Ordinary; therefore, submitted the entire matter to the Holy

Office, which,';n turn, instructed the local tribunal to

proceed with the trial and pronounce sentence in the first
instance and then dppeal it.7 The local tribunal acted
accordingly and handed down an affirmative sentence on both

grounds on which the marriage was attacked. On appeal, the

Holy Office remanded the case to the Rota. Rejecting both

»~ .

grduhds_on which the marriage was first attacked, the Rota
confirmed the sentence on thé ground of an invalid dispensa-
tion from the impediment of disparity of worship on account

of insincere promises.

After reviewing briefly the-legislation regarding
the mixed-marriage promises in general, tﬁeir necessity,
moral certiﬁude of their fulfilment, and the divine law

requirement to be satisfied through them, the judges took

7. See N.d. Kelly, "Insincere 'qautionesf", De 39.'

[y
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up the question of sincerity. They referred té6 the reply of
the S. C. for the Propagation of the Faith to the Bishop of
Ot tawa, dated April 17, 1879, which insﬁructed him not to
grant dispensations uniess the promises were given sincerely;
they also took note of the comtroversy regarding the
vluvalldatlng effect of insincere promlses, and they referred
to the two Rotal declszons, those of August 11, 1921 and
March 3, l9hZﬁ=wh1ch remarked that insincere promises would
not invalidate a dispensation and marriage.

The judges, then, affirmed that, in their view, in-
sincere promises invalidated a dlspensatlon, because through
such promises the conditions of the divine law could not be
fulfilled; through such promisés the danger to the faith of
the Catholic partner is not eliminated, nor .the baptism and
upbringing of the children in the Catholic faith guaranteed.
They also refuted the argument that nowhere is it stated -that
sincerity is required for the valldlty of the dispensation.
They argued that this requirement.is contained in the very
nature.of the promise itself. A promise, by definition, is
the external manifestation of an actual will to do something
in the futuré.' Hence, insincere promises are no promises at
all, because they do mot contain the actual will or intention

» Lo carry out what is externally expressed. Briefly, when a

promise is required, it is understood that it be a real and

o
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“"—insincere promises. It involved a marriage between Maurice,
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sincere one) It is this kind of promise that the Church

demands for a lid dispensation. Therefore, if ‘after the

‘promises are given it becomes apparent that one or both of

the partners manifested contrary intentions, the promises
are thereby destroyed; no dispensation\can be granted,
because no promises exist; and if a dispensation has been

granted, it becomes invalid, because the promises are a con-

.dition for its validity.8

(L) The Decision of April 4, 1951 (Brooklyn cése):
this is the second.known decision declaring nullity of a mar-

riage on the ground of an invalid dispensation on account of

a Catholic, and Sonya, a Jewess. Maurice persuaded Sonya to

sign the usual promises by telling her that they were mere

formalities to be complied with. With a dispensation from

' g " [...] Tamen certa vid3tur sententia, quae negat
validitatem dispensationis, eo quod per insinceras cautiones
apparenter tantum, non realiter, conditiones verificantur;
manet enim contumelia Creatoris. Namque si promissiones
fiant -cum animo eas non implendi, nequit dici de facto remo-
tum periculum perversionis coniugis vel saltem educationis
prolis extra catholicam fidem. Nec obiiciatur sinceritatem
nullibi exigi expresse ad validitatem concedendae dispensa-
tionis. Exigitur enim ex ipsa natura cautionis /...J. In-
sincera promissio veri nominis promissio non est, cum nullam
contineat actualem voluntatem aliquid faciendi. Uno verbo,
promissio quando exigitur intelligitur serio praestanda,
secus promissio non est, nec tamquam talis consideranda quo-
ties fictio exterius verbo aut scripto manifestetur, idgue
probari possit. /[...J/", S.R.R. Decisiones, 40(1958}, Ce.
Brennan, pp. 40-41, No. 7. i :
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the impediment of disparity of worship, their two-year old -
civil marriage was cogéalidated. Seventeen fé&?s’fgg;;:/nj7
they obtained a ddifce. Mauriqe petitioned the local‘,/f
tribunal for a declaration of nullity on three grounds:L
exclusion of children on the part of Sonya; invalidity of the
dispensation on account of insincere éromises; and a non=- .
verified condition he claimed to have placed that Sonya make
the promises sinéerely. The local tribunal refused to con-
sider the Secqﬁa ground, but tried the case én the other
groundé 4hd gave a negative sentence. On appeal, the Holy
Office remanded the case to the Rota, insiructing it to try
it in the second instance on Phe two grounds accepted by the
lower court, and in the first instance on the gyound of an
invalid dispensation on account of insincere promises.9
Against'tﬁe opinion of many authors and alsq/ggainst
the opinion of those who held that there éxisted a dubium
iuris, the judges affirmed that it is certain that sincerity
is required for the validity of a dispemsation, and that
proﬁises made insincerely invalidated a dispensation andlmar-
riage. They cited the decisich of January 26, 1948, and ..
adduced the ﬁrguments gontained therein. In addition to
these, three new arguments were put forﬁard to support their

view. / . . : ~

9 See N.J. Kelly, "Insincere 'Cautiynes'“, p. 48.

T P T
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From the reply of the Holy Office, May 10, 1943, the
Jjudges argued that, for the validity of a dispensation, the

legislator attends not only to the external manifestation of
‘f

thosé making the promises, but also to their internal will

' nd determlnatlon to carry out the resolve. According to the

_sald reply, for the validity of a dlspensatlon, both partners

S ‘ must make the promises at least 1mp11c1tly. They must place

acts from which it could be concluded and established in the
external forum that they are aware of their obllgatlon and
that they have manifested their firm determlnatlon to fu1fll
it; the external as well as the internal elements are
3 necessary.

 -\\:) The judges drew their next argument from the fact

. that the legislator requires, for the validity of a. dlspensa--
tion, moral certitude of the fulfilment of .the promises.

, Accordlng to them, the very foundatlon of this moral cer-
titude is the objective verac1ty of the promls;s, promises
made insincerely destroy this foundatlon. This argument,

‘ dérlved from the need of moral certitude, gaigs additional

- strength from the reply cited above. The judges aréued that,
in view'of this reply, what is to be con51dered prlmarlly is.
the end intended by the legislator. What is really important |
is not the state of mind of the dlspen51ng superior, rather

it is the determlnatlon and flrm resolution of those making
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the promises” to cérry out their obligation. The accumulation
of arguments and circumstances simply énable the dispenging
superior to conclude that those making the promises are aware
of their obligation and that they are firmly resolved to
fulfil it.

Finally, the judges drew a corroborative argument
from the fact that the ﬁoly Office instructed the Rota to try
the case also on the ground of invalid dispensation on account
of insincé:g promises. In this action of the Sacred Con-
gregation, they found a cdnfirmation, at least indirect; of

their view that no dubium jiuris existed on the invalidating

effect of insincere promises; in other words, the action oﬂ§
the Holy Office implied that, in its view, sincerity in the

promises is required for the validity of a clisper.lsation.:LO

\W,

10-" /..J Patribus certum visum est non posse ad
valorem dispensationis @ustineri cautiones insincere seu .
ficte praestitas: nempe ut dispensatio et matrimonium valeat
cautiones esse sincere praestandas /.../. Legislator ad
valorem exigit promissionem, non tantum scriptum aliquod
documentum, vel, si documentum.exigit, ideo exigit ut
certitudinem sibi comparet promissionis. Promissio autem est
actus voluntatis, quo quis ad aliquid faciendum omittendumve
se obligat. Ubi talis voluntas deficit (et deficit certo in
eo qui simulate agit), promissio non habetur, negue propterea
obligatio moralis, quae promissionem consequitur: frustratur
igitur intentio et scopus legislatoris, promissionem ad
valorem exquirentis, ideoque et cessat dispensationis
beneficium: /...J ad valorem dispensationis /.../ lex exigit
moralem certitudinem de cautionum dimplemento. ITIamvero admissa
simulatione in praestandis- cautionibus, corruit profecto
fundamentum qué moralis haec innitatur haec certitudo /...7.
Citata sententia Albanen., coram Brennan, censet merito per
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(5) The Decision of February 19, 1952 (Detroit case): -
this decision involved a case in which the sincerity of the

mixed-marriage promises was placed as a conditio sine qua non.

When Henry, an Episcopalian, proposed to Sylvestra, a devout
Cagholic, she made it ci;ar to him_that'Shé would marry eonly
'i; he aéreed to taking ten instrucfioné on the Catholic faith
and gave proof that he had a favourable attitude to it, and
sincerely made the promisés reéarding her religious freedom
and the Catholic upbringing of the children. Although Henry
seemed to agree tc these conditions, it was later proved thaf-
he was not sincere in his actions and ﬁromises and that he
had deceived Sylvestra. The marriage ended unhéppily within
three months. Sylvestra obtazined a declaration of nullity
from the local tribunal on the ground of a non-verified
condition. On appeal, the Rota confirmed the sentence.

The judges made only‘éome passing remarks on the
promises and the need of their sincerity. However, they
stated that insinc;re promises invalidated a dispensation

from either of the impediments. Their remarks were drawn

- 10 (cont'd) insinceras cautiones manere adhuc
contumeliam Creatoris, quam contra legislator intendit per
exactas cautiones avertere /f.../. Ne praetereamus denique
(id quod nostram conclusionem obligue sed valide confirmat)
frustra quidem dedisse S. Officium facultatem videndi etiam
de invalida dispensatione ob insinceras cautiones, si inde
ab initio causa, ob oblectum dubium iuris, tali sub aspectu,
dimittenda esset™, S. R. R. Decisiones, 43(1961), ¢. Felici,
pp. 261-262’ NO. 31{-0 '
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mainly from the decisions of January 26, 1948 and April 4,
1951. 4As the marriage between Henry and Sylvestré involved
" only the impediment of.mixed religion, the invalidity of the
dispensation did not affect the marriage. The burden of the
sentence seems to consist” in establishing that a Catholic
can exact sincerity in the promises from his non-Catholic

partner as a conditio sine qua non.-i

(6) The Decision of February 26, 1952 (Brooklyn case):
this is the confirmation of the decision of April 4, 1951.
The judges began the.In iure section by describing the
pfomises. They are a means prescribed by the legislator to.
meet the conditions imposed by divine law. GConsequently, if
the promises are made insincerely, the conditions of divine
. law remain unfulfilled. In spite of the controversy and two
decisions touching indirectly upon the matter, the judges
held it aé certain that insincere promises invalidated a dis-
pensation. Arguments from the;two earlier decisions, those
of January 26, 1948 and April L, 1951, were repeated-as well
as from the reply of the Holy Office, May 10, l9hl.- In

, 11 "In mixtis nuptiis inter partem catholicam et partem
acatholicam baptizatam lex jubet, ut cautiones a parte acatho-
lica signentur et quidem sincero animo, tamen, diversimode ac
in mixtis nuptiis propter cultus disparitatem, /[...J si fictae
cautiones praestentur, dispensatio super impedimento mixtae
religionis est irrita quidem, at nuptiae non irritantur©,

S. R. R. Decisioc, c. Fidecicchi, February 19, 1952, in ME,
’p- - .

<
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addition, the judges argued that it is inconceivablg_that
the supreme legislator, while reéquiring the promises for the
validity of the dispensation, would be satisfied with merely
apparent and feigned promises. The acceptance of such prom-
ises would lead to ail kinds of abuses in the ecclesial
legislation.

'A new argument was drawn from the fact that the Holy
Office confirmed a decision of the Tribunal of the Vicariate
of Rome, declaring nuliity of a marriage on the ground of an
invalid dispensation on acé&unt of insincere promises, without
femanding it to the Rota.12 _

Since this-.decision of the Vicariate Tribunal,
April 9, 1949, touched directly upon the subject matter of
our study,.we should .like to examine it here. A marriage,
involving the impediment of disparity of worship, was

declared null on the ground of an invalid dispensation on

12 "Cautio dici potest remedium a legislatore
constitutum ut Creatoris contumelia avertatur seu ut amoveatur,
- ex parte coniugis acatholicl,-periculum perversionis partis
catholicae et proli forte oboriturae consulatur per baptismum
et catholicam educationem, Nisi proinde cautiones sincere
praestitae sint, manet prohibitio iuris diyini, seu non
verificantur conditiones ad dispensandum reguisitae. [..J
Omnibus perpensis, dispensationem invalidam fieri ob ficte
praestitas cautiones, certum est. /...J Haec esse S, Officii
mentem ulterius confirmatum existit ab eadem Congregatione,
ubi ratum habuit sententiam a Tribunali Vicariatus Urbis
editam, die 9 aprilis 1949, qua nullum declarabatur matri-
monium ob cautiones ficte praestitas. /...7", S. R. R.
Decisiones, 44(1962), c¢. Brennan, pp. 130-132, No. 20.




JURISPRUDENCE OF THE S. R. ROTA - 101
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account of insincere promises. The Defender of the Bond
-appeéled directly to the Holy Office. The Sacred Congregation,
however, ratified and confirmed the sentence of the Vicariate
Tribunal, without remanding it to the Rota for another trial.

In deciding the case, the judges argued that the
Church, while requiring the promises for the validity of the
dispensation,‘agfends not only to the external manifestations
but also to the internal determination and resolve of those
making the promises. The external manifestation i§ pres;med
to correspond to the internal dgtermination. Insincere prom-
ises imposed no obligation on those making them, and the
Church certainly does ﬁqt intend to dispénse under the
circumstances. This line of argument found ampié support in
the reply of the Holy Office, May 10, 1941. The Judges drew
their final argument from the Rotal decision of January 26,
1948.%43

13 "Patres aestimarunt hanc postremam sententiam
tenendam esse, nam haud praesumendum est quod Ecclesia in
exigendis cautionibus ad valorem, non attendat ad factum
internum, quod quidem praecipuum est in actibus humanis; et
si exigit factum externum, hoc non fit nisi ut per ipsum
attingat factum internum. Deficiente consensu seu interno
actu voluntatis, Ecclesia abs dubioc non concederet
dispensationem, quapropter concludendum est ipsum factum
internum etiam c¢Qu siderare. [.../ Insuper, attenta
declaratione S. C. S. Officii diei 10 maii 1941, Judices
aestimarunt in casu exclusum esse omne prudens dubium. /[...J
Jam autem quomodo .componi potest firmum propositum sese
obligandi-cum-cautionibus. ficte praestitis? /.../", Sententia
Tribunalis Vicariatus Romae, c¢. Gomez, April 9, 1949,
Diritto Ecclesiastico, 6011949), pp. 178-179. _
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As pointed out above, in the action of the Holy Office

in dealing with this case, the Rotal judges found a confirma-

-

tion,- however indirect, of their view that, according to the

-

mind of the Sacred Congregation, insincere proﬁises certainly

" invalidated a dispensation. A similar conclusion has been

drawn also by other canonists. 4

17) The Decision of March 28, 1952 (Bordeaux cdse):
this is the éonfirmation of an earlier decision, coram
Filipiak, January 14, 1950,15 which reversed the decision of
March 3, 1942 examined above. The ground on.which the case

was adjudicated was the invalidity of the dispensation on

- account of the lack of canonical causes. What is pertinent

in this latest decision, for our purpose, is the_fact that
the judges took issue with the view expressed in the first
inétance regarding the invalidgting effect of insincere
promises. They stated vefy clearly that, in their view, the
promises sﬁould be made sincerely, and if they are made in-

sincerely, the dispensation ana'ﬁhe marriage would be invalid.16

1, See N.J. Kelly, "Insincere 'Cautiones'™, p. 46; w.
F. Allen, "The Insincerity of the *Cautiones'™, p. 79,

| 15 8. B. R. Decisiones, 42(1960), c. Filipiak, pp. 27-
32, No. 5. -

°

16 "/[...7 Firmiter et Nos tenemus cautiones a iure ,
praescriptas sincere esse praestandas, ita ut, si ficto animo
dentur, dispensatio inde concessa et matrimonium irrita sint™,

S. R. R. Decisiones, 44(1962), c. Staffa, p. 197, No. 30.



o : g

JURISPRUDENCE OF THE S. R. ROTA 103

(é) %ﬁe Decision of July 10, 1958 (Roman case): upon
obtaining a dispensat{on from the impediment of disparity of
worship, Agnes, a Catholic, married George, a Jew. After
some years of unhappy marriage, Agnes petitioned the Tribunal
of the Viecariate of Rome for a declaration of nullity on the
grounds of exclusion of children and sacrament, due to a pact
agreed upon by the couple. The Vicariate Tribunal gave a
negative sentence onlboth grounds. On appeal, the same
trigﬁnal tried the case in the second instance and gave an
affirmative sentence on both grounds. The Defender of the
Bond appealed to the Holy Office, which remanded the case to
‘the Rota. The Sacred Congregation instructed the Rota to try
the case in. the third instance on the grounds of exclusion of
children and sacrament, and in the first instance on the
ground of an invalid dispensation from the impediment of
disparity of worship. ' The Rota gave a negative sentence.

While examining the possible|éround of invalid dis-
pensation in the case, the judges made some remarks on the
need of the sincerity in the promises. They referred to the
decisions declaring nullity; they also pointed out that the
Defender of the Bond, citing the decisions of Auzust 11, 1921
and March 3, 1942, bad argued that the opinibtn that insincere
promises invali&ated a digpensation was not certain. The

judges, then, followed the same line of argument as in the
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three decisions declaring nullity. They érgued that 'he who -
hromises insincerely promises nothing. Such prdﬁiéés, there-
fore, would not fulfil the conditions of divine law. Further-
more, ié is inconceivable that the Church, while requiring
the promises for ﬁhg validity of the dispensation, would be
satisfied with mere external ¥ormalities without attending to

the real, internal disposition of those making the promises.

The judges also took into account the fact that some canonists

who had previously argued for the wvalidity of a'aispensatioﬁ

in spite of insincere promises have, of late, changed their

17

opinion.

Fox ox R % o ok ox ox oK i ' L

The three Rotal decisions declaring aullity of mar-

riages on the ground of invalid dispensation on account of,

‘-

-insincere promises caused mixed reaetion among-canonists.

Many saw them as settling the controversy, and hence changed

. their opinion. The decisions as well as the interventions

17 "Si autem insincere seu fictae cautiones datae
sint invalidam esse dispensationem tenet recentior
iurisprudentia Rotalis [...7. Qui enim ficte promittit,
nihil revera promittit, ideoc nihil cavet circa conditiones
iure divino requisitas. Absonum vidétur censere Ecclesiam
contentam esse verbis mere externe ab insincere promittente
prolatis, veluti si sufficeret nuda formalitas -exarandi
actum solemne cuius praetermissio secum trahit invaliditatem
dispensationis. /...J", S. R. R. Decisiones, 50/19687, c.
Pinna, p. 448, No. 145. ' ‘

!
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of the Holy Office in these.cases were seen by many as an

7

indirect revelation of the mind of the Sacred Congregation

and as an indirect confirmation that a dubium iuris regarding

the invalidating effect of insincere promises did not réally
exist.18 4 small number, however, still held that what had

taken place, in view of the Rotal decisions, was a change in
Jjurisprudence and not in legislation, and, consequently, the

dubium juris perdured.l® One canonist even clalmed to have

information to the effect that the Rotal judges felt certain
about. the invalidating effect of insincere promises, notwith-

standing the controversy and the dubium iuris, because the

Holy Office had privately revealed.its mind to one of them.<C,
For the purpose of our study, wé should like to take
particular note of the doctrinal basis on which the main ar-
gument in these decisions seems to be rooted. What emerges
clearly and repeatedly from the arguments is that sincerity
_15 connected intrinsically Wlth the nature of the promlses,
thelr scope and purpose, and their relatlonshlp to the d1v1ne

law obligations as means to an end. The promises are the
: o

18 See N.J. Kelly; "Insincere !Cautiones'?, p, 51; W.
F, Allen, "The . Insincerity of the 'Cautlones'", Pe 80.

19 See F, Nogues, "Un nouveau cas de nullité matri-
moniale?™,. in RDC, l%u9§l), DPp. 202-221, 336-354,

O See L. Bender, "Cautlones Non Since ";:in ME,
80(1955) pPpP. 320-323. : . iij
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-

_'means prescribed by the Church to fulfil the condltlons
1mposed by divine law. Only real sincere promises, external
manlfestatlons of actual intent and will to carry out the

resolve, can be considered to be sufficient to attain this

end.
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PART TWO ‘
CONCILIAR AND POST-CONCILIAR DEVELOPMENTS



CHAPTER V

‘CONCILIAR VOTA, SCHEMATA
DELIBERATIONS AND BECTISTONS

-

On January 25, 1959, Pope John XXIII announced his
intention to convoke a Synod for the Diccese of Rome and an
Ecumenical Council for the Universal Chu;ch. He hoped that
tﬁese events would help bring about the greatly desired and

expected ("auspicato e atteso™) "aggiornamento™ of the CIC,

embodying practical norms for the application of the deci-
sions emerging from them. The Pope also expressed hope that

thesg events ﬁould further the desired.unity among all
dg;istians.l ."_ e —-\\ '
‘To implement his prdposed pian, the Pope instituted, A
on May 17, 1959, pﬁe Ante-Prepératory Commission for the
' Cduncil, appointing Cardinal D. Tardini as its President.
This Commission wa$ entrusted with the task of contacting )
bishops around the world to solicit their suggestions and
* .proposals, of gathering the observations made by-the various
Roman Congregations, of formulating, in consultation with
the Faculties of Theology and Canon Law of Catholic
Universities, the general topics to be presented for dis-

cussion in the Council, and of'recpmmegding_the kinds of

T

1 See 4AS; 51(1959), pp. 68-69.




@D CONCILIAR VOTA, SCHEMATA, DELIBERATIONS AND DECISIONS 108

commissions and committees necessary to carry out the
prbximate preparation and work of the Council.2

In response to;Cardihal D. Tardini's request,>
Bishops, Major Superiors of Religious Orders and Congrega; -
tions, and Catholic Universities suggested topics to be
included in the delibqﬁééions of the Couﬁ%il; they also .
proposed chanées to be%@bnsidered in the revision of the CIC.
These suggestions and pfoposals were grouped according'to
their provenance and‘yere synthesized-énﬁ.arranged according
to the Béoks of the g;g.“ The proposed cﬁanges in tpe mixed-
marriage legisiation, as contaigéd in these volumes, reflect._,?'
the particular pastorél.problgms:and situations in various
parts of the wb:id.5 An analysis of theﬁe proposals is well
beyond the scope of ouf stgdy. Wé-intend to examine only

those which have some Bearing on the questibn of sincerity

in the promises.

2 See Acta et Documenta Concilio Qecumenico Vaticano

B do, Series 1 (Antepreparatoria), Vol. 1, Acta
- Summi PontIf¢cis Joannis XXTIII %1960), pp. 22-23.

3 See Acta ‘et Documenta, Series I, Vol. II, Consilia
et Vota, Pars 1 (1960), pp. x-xi.

L See Acta et Documenta, Series I, Vol. II~IV, Consilia
et Vota (1960-1961); Appendix Vol. II: Analyticus Conspectus
Coasiliorum et Votorum {1961). -

I

5%See Acta et Documenta, Appendix Vol. II, Pars 2,
pp. 145-1%3, - ' ol
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i,- The Blshops' Conference of Germany suagested that the
prescrlption of Canon 1061, 8 l, n. 3, regarding moral cer—
'-tltude be altered to read that ‘there be founded hope ("spes

-fundata“) of the fulfllment of the promlses.6 This same -
| suggestion was offered also 1nd1v1dually by Cardinal J.
Frings (_K_!Sln),7 and Bishops F. Hengsbach (Essen) and J.
Angerhausen (Auxfliary,'Eesen),s_-As‘a means of securing a
better jndgementfqn-tne willingness and readiness of the’
couple_ﬁo'fulfil'the prqmises,'Bishop W. Kempf (Limburg,
Germény) fuggested,thén dispeneationslfrem ;hé impediments
of mixed religidn and disparfty of worship be granted only
after the 9ou§le hafe been properly.instructe& by ‘the pastor
on ﬁne neeninv df Chrfetian marriagea9 Somewhat_along this
llne, Blshop F. Charrlere (Lausanne - Geneva -. Fribourg,

<

Sw1tzerland) p01nted to the’ need of laying stress on moral

certitude of the fulfilment of the promlses.%o
The situations in Japan and China prompted two bishops

* from there to'view the matter differently. Bishon P. Yo~

‘ 4 6. See Acta et Documenta, Series 1, Vol. II, Pars 1,
po 7 7.. - . S

7 Ibidem, p. 613.
g Ibidem, pp. 600, 720.
9 Ibidem, p. 620,

10 See Acta et Documenta, Series 1, Vol. 1II, Pars 2,

pe 39.
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Taguehiq(Osaka, Jaban) probosed that, in view of the preaent )
//pdltlons favouring greater 1ndiv1du%l freedom, no- expllcit
promises be demanded from the non-Catholic; that marriages
may- be celebrated simply with moral certalnty on the absence
of danger to the faith of ‘the Catholic partner and on the
willlngness-of the non-Cathollc not to 1mpede the rellglous
freedom of the chlldren;'but that the grave obligation of ‘the
Catholic to do his.best to secure the conversion of his
partner and the .Catholic upbringing of the children be
retaineci.ll Accofding to*Bishop J. Oste (Jehol, China), most
ften the non- Cathollc partner made the promlses 51mply as a
formality, having no 1ntentlon to blnd himself for the future.
Hence, he suggested that the pu?pose of the promises would be
be?ter ensured, iflﬁhey‘were exacted_only from the Catholic,.
and -if the non-Catholic simply agreed to give his partner
- freedom to carry out his religious_duties.lzfi
A rataer strieter view regarding the legislation eh
.mixed marriages was expressed by two blshOpS from North .-
America. Bishop J.M. 0'Neill (Grand Falls, Canada) suggested
that the Holy See abollsh the practlce of dlspenSLng ‘from the

impediments of mixed rellglon and disparity of worshlp. The

o . 11 See.Acta et Documenta, Series'l, Vol. II, Pars 4,
p. lo. ' ' :

12 Ibidem, p. 508.

1
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reasons for §§s suggestion were that the ieg;slation in the
CIC imposed ‘an unbearable burden on the consciéncé of the |
bishop, because, in many cases, it is not poééiblé to'obtain
ho}al certainty regarding the fulfilment of the proﬁises;
. and also that farelf is there any canpnical cause for dis-
pensation, the usual reason being the éouples' desire to
marry:t3 Bishop L. Pursley (Fort wajne, U.S.A.} suggested
that the impediment of mixed religion be made a diriment .
impediment. He expressed the view that most often the non-
Catholic; egpecially a woman, made only Ensincere promises;
as she kneghthat the Catholic would agree to the marriage
only if she gave the promises. The Bishop also'argued-tﬁét
often the non-Catholic partﬁers have really no intention of
carrying out the promises.lh

Althoﬁgh all of these suggeétions do not fouch
directly upon the sincerity of the pfomiées, in some ways
they seem to express concern over their veracity.and'
sincerity and their eventual fulfilmenf. These suggestions
indicate that some bishoés felﬁ the matter to be important,
deserving further consideration. We shall now examine how

such concerns and suggestions found expression in the

13 See Acta et Documenta, Series 1, Vol. II, Pars 6,
P. 31l. )

14 -Ibidem, p. 325.
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documents prepared for deliberations in the Council.

Through his Motu Proprio, Superno Dei Nutu, on June 5,

1960, Pope John constituted the various Preparatory Com-

- missions for drafting the preliminary Schémata; at the same.

- time, the Pope also constituted a Central Commission for

coordinating the work of all the Commissions.*? The Com-

mission for the Eastern Churches drafted the first document

-

related to mixed marriages.. The text on the Canonical Form
of Mixed Marriages, prepared in 1961, stated:

* [In order that the Ordinaries may dispense
from the canonical form/, the dispensation from
the impediment of mixed religion should be

" obtained first, for which the usual promises must

. be made at least by the Catholic partner who 1is
sincerély prepared to do what in .him lies toward
the baptism and gpbringing of the children in the
Catholic faith.l ' :

It could be pointed out here that the legislation of Canon 51

of the Motu Proprioc; Crebrae Allatae (1949) is identical with

that of Canon 106l of the CIC, with no explicit mention of

15 See AAS, 52(1960), pp. 433-437.

16 m"Ad pfaecavenda matrimonia invalida christifidelium
rituum orientalium, qui cum acatholicis baptizatis -- rite
obtenta dispensatione ab ‘impedimento mixtae religionis
cautelis praestitis saltem ex parte catholica sincere para-
ta praestare quod potest ut proles catholice baptizetur et
educetur --, matrimonia contrahunt, /[...J," Disceptatio de
Ecclesiae Sacramentis - Schema Propositum a Commissione de
Ecclesiis Orientalibus, 1V De Forma Canonica Celebrationis

Matrimoniorum Mixtorum, in Acta et Documenta, Series II
{Preparatoria), vol., 11, Pars 2 (1962), p. 263.

(

.
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sincerity. in relation to the promises. The revisions and
modifications which this §g§g§é/underwent until it became
part of the Decree on the Eastern Churches do not pertain to
our study.17 We simply wished to point to .the fact that the
earliést Conciliar document related-to mixéd marriages made
explicit mention of sincerity in relation to the promises.
The 1962 Schema on Mixed Marriages, prepared by the
Commission for the Sacraments, substantially repeated the,
. legislation of Canon 1060, with some modifications. It

replaced the expression, "sectae haereticae seu schismaticae

adseripta®™, with "communitati religiosae non-catholicae ad-

scripta”; likewise it replaced the expression, "perversionis

ericulum", with "periculum defectionis a fide". Regarding

Canon 1061, the foliowing new formulation was proposed:

17 For a short treatment of this matter, see B. Konda,
The’Changing Attitudes of the Catholic Church towards Mixed
Marriages (1971). il .
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The Church does not dispense from the
impediment of mixed religion, unless:

a) there are just and grave reasons;

b} the non-Catholic promises 31ncerelz that
he would not turn his partner away from the
Catholic faith or impede him in the exercise of
his religion; 'and both partners [promise sincerely/
to baptize and bring up all the children exclusively -
in the Catholic faith; ' g

¢) there is moral certltgde regardlng the
fulfilment of the promises.t

The introduction of the word, sincerelx,-to'describe the

manner of making the promlses ("51ncere cautionem praestlte-

rit® as opposed to "cautionem praestlterlt“ of Canon 1061)

galns in 31gn1flcance when wé recall the controversy which
existed among canonists regarding'the need of sincerity in
the pfomises, and more pafticularlyathé argument of some that
smncerlty was not required exp11c1tly.__ ' -

The members -of the Commission offered varlous comments

on the proposed changes. . Cardinal A. Bea of the Secretariate

for Christian Unity suggested that the provision regarding

18 "Ecclesia super lmpedlmento mixtae rellglonls non
dlspensat, nisi: a) urgeant iustae ac graves causae; b)

. Sincere cautionem praestiterit coniux non catholicus de

comparte non avertenda a fide catholica neque impedienda a
suae religionis exercitio, et uterque coniux de universa
prole catholice tantum baptizanda-et educanda; c¢) moralis w
habeatur certitudo de cautionum 1mplemento“ Dlsceptatlo de
Impedimentis ad Matrimonium - De Matrimonic Mixto, Schemata

Proposita a Commissione de Disciplina Sacramentorum, in Acta
et Bocumenta, Serfes IT, Vol. II, Pars 3 (1968), p. . l 7.

¢
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‘the promise of the non—Cathollc be altered to read. the non-
'_Catholxc promlses serlouslz that he would 1n no way 1nterfere
':w1th—tde freedom of conscience and rellglpus-exercise of his
'partner and'also that he would not object to the Catholic
~upbr1ng1ng of the chlldren.l9

The explicit mentlon of sxncerlty in relation to the

_promises was commended by Cardinal F. Spellman (New York, \\

U.S.A.) as a conflrmatlon of the recent Rotal Jurlsprudence\\f\

:@alntalnlng that 51ncer1ty in -the promlses is requlred for
"the valldlty of a dlspensatlon.zo Cardinal V. Gracmas

( Bombay, Indla) suggested further clarification on 51ncerity
in the promises. He proposed that it be stated exp11c1tly
whether or not insincerity on the part |of one or both of the
partners would invalidate the dlspensatlon. Such a

' clarlflcatlon, ‘he argued, -would be helpful in adgudlcatlng
matrlmonlal cases on the ground of insincere prom:.ses.21

Cardinal J. Frings (Kbln, Germany) and Bishop V.d.

Perrin {Arras, France) suggested that the prescr}ptlon

requiring moral certitude be altered to read: there is

19 See Acta et Documenta, Series 11, Vol. II, Pars 3,,

p. 1192.
| " 20 Ibidem, p. 1198.
21 Ibidem, p. 1201. -

-

LA
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‘well-founde@_hope of the fulfilment of the promises.22

The Preparatory Commission for the Sacraments had
prepared six Schemata on the various aspects of marriage.
However, on Januagy 25, 1963, the Central Commission decided
~that all the Schemata on mar;iaée should be reduced to one.

”

Accordingly, a new Text on Méiriage, consisting of a proemium

and five chapters, was draftéa. Chapter II, On Mixed Mar-

riages, was prepared by members from the Commissicns for the

Doctrine of the Faith and Morals, the Sacraments, and the

Secretariate for Christian Unity. This new Schema on mar-

riage was sent to the Council Fathers, in July 1963, for
their comments and observations.Z-

- The document contained some significant changes

régarding the promises. Among the principles according t;

- which mixed marriages should be regulated, the new text

stated:

LY

22 See Acta et Documenta, Series 11, Vol. II, Pars 3,
pp. 1198, 1217. -

23 See Acta Synodalia Sacrosancti Concilii Vaticani
Secundi, Ve}. III, Pars & (1976}, pp. L1LB-1145.
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Divine law prohibits marriage between a
Catholic and a non~Catholic, if there is
proximate danger to the faith of the Catholic. -

Likewise, divine law obliges the Catholic
partner not to fail in his .duty toward the
baptism and upbringing of the children in the
Catholic faith.<k

The Church is prepared to grant a dispensation from the imped-

iment, provided:

1}’ there are just and grave reasons;

2) the Catholic partner promises sincerely
- that he would fulfil his duty regarding the
Catholic upbriﬁ;ing of the children;

3} likewise, the non-Catholic promises not to
turn his partner away from the Catholic. faith or
impede him in the exercise of his religion, and
also not to oppose the baptism and upbringing of
the children in the Catholic faith;

L) there is wéll-Sounded hope of the fulfil-
ment of the promises.

2L "Ipsa lex divina coniugium inter partem catholicam
et non catholicam vetat, si inde periculum immineat ne pars
catholica a fide deficiat. Ipsa quoque divdna lex catholicum
urget iugem ne suo desit officio prolem baptizandi et
educandi fide catholica®", Schema Decreti de Matrimonii
Sacramentoy in Acta Synodalia,- Vol. s rars 8, p.

"Quapropter necesse est, ut: 1) adsint iustae et
ispensationis causae; 2) pars catholica sincere

hem praestet se OfflClO curandi baptismum et educationem
olicam prolis satisfacturam esse; 3) pariter cautionem
praestet coniux non catholicus de comparte non avertenda a
fide catholica neque impedienda ab eius religionis exercitio,
atque se non repugnaturum ut proles catholice baptizetur
eiusque catholicae educationi provideatur; 4) adsit quodue spes
bene fundata de cautionum expletione™, Ibidem, p. 1072.

graves
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ng Schema stated explicitly that the obligation to
raise the children in the Catholic faith is imposed upon the
Catholic partner by divine law itself. Accordingly, the
proposed'norﬁ placed the primary responsibility.for the reli-
gious upbringiﬁg of the childr:j/on the Catholic partner
himself; his obligation is sta ed before that of his partner;
he is the one who has to ﬁromise sincerely fhat he would
carry out his duty.i\The non-Catholic's promise, in this
regard, is one of non-opposition, one of non-interférence.
In addition to requiring the Catholic to make a sincere prom-
ise, the documeht had also incorporated the sﬁggestions made
by some bishops that the requirement of moral certitude be
altered to a requirement of well-founded hope of the fulfil-
ﬁént of the promises.26

Numerous observations on the proposed changes were
made by the Fathers. In order to emphasize further the
'responsibility of the Catholic partner and also not to offend

the conscience of the non-Catholice, Archbishop M. Bdudoux

26 The significance of these changes is described by
J.M. Flader thus: "/...J Como novedades mas importantes
pueden sefialarse la 1ntroduct16n de la palabra sincere, por
la que queda claroc que garantlas insinceras invalidarian la
_\dlspensa, ¥y la nueva exigencia de solo spes bene fundata en
-vez de certeza moral, lo cual facilita la tarea de Urdinario
que concede la dlspensa, y concuerda mejor con la realidad
de que es muy-dificil obtener la certeza moral en todos los
casos", in Los Matrimonios Mixtos ante la Reforma del Codigo
de Derecho Canonico (1971), p. 99.
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-

(St. Bonifacé, Canada), in the name of the Canadian Bishdps
and Experts for the Council, proposed the following modifida-
tion: in addition to his sincere'promise to fulfil his duty
toward the -Catholic upbringing of the children, the Catholic
partner should also affirm that he has moral certitude
regarding the fulfilment of tHe promises; and no promise is
to be demanded of the non-Catholic.27 )
Patriarch Maximos IV Saigh (Melchites ofAAntioch)
raised the question as to how=thE‘Catholic partner could be
asked to promise something which does not depend entirely on
him; he cannot be aéked to promise more than he is able to do.
We should be satisfied to, demand from the Catholic that he
. promise sincerely and honestly to do what in'himllies toward
the Catholic upbringing of the children. Regarding also the
promise of the'noP—Catholic, the Patriarch raised the question
. as to how a non-Catholic, sincere and*firmly convinced of his
faith, could be expected to make such a promise.28
Bishop J.- Satowaki (Kagoshima, Japan) suggested the
introduction of the ;-)rovision of ®he equivalent promises‘into

the-propbsed norms. He wished this provision to be added

immediately after the clause requiring well-founded hope of

27 See Acta Synodalia, p. 1092.
28 Ibidem, p. 1096.
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the fulfilment of the promises. When it is not possible or
expedient to exact formal promises from the non-Catholic, the
Ordinary may, in particular cases, grant dispensations,

provided the Catholic partner is sincerely prepared to do his

best to secure the Catholic uﬁbringing of the children. The,

-

Bishdp argued that‘if'the non-Catholic is not really gincere?
he would be giving only feigned or apparent promises.29

) A rather strictef manner of exacting the promises was
proposed by Bishop J. Van Cauwelaert (Inongo, Zaire). He
preferred the Cathoiic to make an oath to the effect that he
would fulfil his duty regarding the religious upbringing of
the children, and also a promise, a guarantee (cautio), con-
‘cerning’the sincere intention of the non-Catholic not to |
iﬁterfe?e with the religious exercise of his partner and not_
t- object to the Catholic upbringing of the children. .
Agcording to the Bishop; ﬁhe oath is made to God as witness,
but the-promise, the'guarantee, is given on behalf of the
non-Catholic.o0

These ﬁbservations'made on the Schema illustrate the

differing emphases some of the Fathers placed on the promises

and on their sincerity. Before concluding our analysis of

29 See Acta Synodalia, p. 1110.

30 Ibidem, pp. 1113-1115.

L
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. them, we should like to noﬁe how the Cqmmission v%ewed one
géneral line ofgobservations, Some bishops objected to the
appeal to divine law in refefiing to the obligation of the
‘Catholic .partner to bring up the children in the Catholic
?falth. Some’ argued that divine law is rather a pastoral norm
to be adapted'to various conditions than a law in the strict
sense. Others contended that divine lam;obliged both partners
to follow each one's conscience, and that in our day and age
we cannot resort to the argument of diyine law as something:
rqse?ved exclusively to the Cat_.hoiic.c Still others pointed
out thai, in the past, concessions were made by the Hoiy See
and by bishops permitting the upbringing of children outside
the Catholic faith, and that such'concessions could not have
beén made if divine law were reélly involvedn
In spite of these objections, the Commission felt that

the obligation incumbent on the Catholic regarding the reli-
gious upb ;pging of the children does not derive solely from
ecclesiastical law, but arises objectively from divine law.
As for the concessions made by the Holy See in extraordinary
c1rcumstances, the Comm1551on argued that in those cases the
mandate of divine law was not being dispensed from, but a
manner of dealing with difficult situations was being
established. In those situations, the Church concluded thét

the sincere readiness of the Catholic to do his best to



-
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secure the baptism and upbringing of the children #m the
Catholié faith satisfied the requirement of divine law, from
which the Church cannot and does not intend to'dispensg. In
the light of these considerations, the Commission féit that
the Catholic teaching on so important5a méﬁter wouid-be

affirmed more- clearly by the retention of the clause in the

Schema.3l

On January 23, 1964, the'Central Commission decided
that the entire Schema on Marriage should be reduced to a

Votum containing only general recommendations to be considered

for the revision of the CIC.3% . In this Votum, the whole
matter regarding mixed marriages was condensed thus:

In-order to care for the conditions of persons
in a more apportune way, safeguardingz the demands
of the divine law, the canonical prescriptions
governing the impediments of mixed religion and
‘disparity of worship be adapted in accordance with
the norms established by the Council in the Decree
-on Ecumenism.3

This document was sent to the Fathers, in April 1964:

3i See Acta Synodalia, PP. 1152-1153,
32 Ibidem, p. 1149.

33 "Quo opportunius condicioni personarum consulatur,
ad matrimonia mixta quod attinet, salvis exigentiis juris
divini, leges canonicae de impedimentis mixtae religionis et
disparitatis cultus accommodentur attentis peculiaribus normig
quae Sacrosancta Synodus statuit de Oecumenismo™, Schema Voti
de Matrimonii Sacramento, in Acta Synodalia, p. 1178,
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The decisién to reduce the Schema to a simple Votum
did not gain.huch support from the Fathers. Many complained
that the text was too shorﬁ, phat it coqtained nohhing con-
crete for the future legislation, and that it left every-
thing indecisive and obscure.BLf In view of this criticism,_'
an eRlarged texth, incorporating, as much as possible, the |
suggestions made by the Fathers, was prepared. This was
distributed to.the Council Fathers, on November 10, 1964, to
serve as a basis for the deliberations. ' o

The enlarged Votum contained a generéi'statemént on
the mixed-marriage legislation, and prescriﬁtions'regarding'
the promises, canonical form, and litu;gicai celebration. |

The portion of the document pertinent éo our study reads:

reflect the conditions of persons in a more
opportune way, safeguarding the demgnds of the
divine law, according to the nind of the Decree
on Ecumenism and the Declaragion oOx Religious
Liberty, it is to be especially des
prescriptions regarding the marriagesof a

Catholic with a non-Catholic, and of a Catholic

with an unbaptized person be separated. -Hence,

the following are to be observed: :

a) In seeking a dispensation from the - -
impediment, the Catholic.partner is gravely bound -
in conscience to make a sincere promise to do '
what in him lies to secure the baptism and up- .
bringing of all the children in the C%tholic faith.

>

dithe

) -
;
/

N

35, See Acta Synodalia, pPp. L79-480.
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- At an opportune time, these promises to be made
by the Catholie must be explained to the non- .
Catholic, and it must be established that he is not

=" opposed to them; likewise, the non-Catholic should
also be instructed on the essential purposes and ,
properties of marriage, which are not to be excluded
by either partner.35 . ' '

The obligation of the Catholic partner toward the.
religious upbringing of the children found a clear and
articulate expression in this Votum. .The Catholic partne
to a“mixed mafriage is gravely bound in conscience to make”

a sincere promisefto do what in him lies ("in guantum pot-

erit™) to secure the Catholic upbringing of all the children.
The wltimate séurce of this obligation, as the'docuﬁen;'seems
to imply, is the divine law itself. This obligation is
incumbent on the Catholic as mediated through his own

conscience. ‘Hence, he has the primary duty and responsibility

35 "Ad matrimonia mixta quod attinet, quo opportunius,
salvis exigentiis iuris divini, leges canonicae condicioni
personarum consulant, ad mentem Decreti de Oecumenismo nec-
non declarationis de libertate religiosa, optandum est prae-
cipue, ut separentur praescripta circa matrimonium partis
catholicae cum parte baptizata non catholica et partis catho-
licae cum parte non baptizata. Dein vero sequentia serventur:

a) In ommibus matrimoniis mixtis ad impetrandam
dispensationem impedimenti, pars catholica, graviter onerata
conscientia, promissionem sinceram praestare debebit se, in
quantum poterit, baptismum et educationem universae prolis
esse curaturan. _ ) )

De his promissionibus a parte catholica faciendis,
partem non catholicam {tempestive) moneri oportebit, atque
constare eam illis non repugnare; item certior pars non
catholica fiat de finibus et proprietatibus essentialibus
matrimonii a neutro contrahente excludendis™, Votum de Ma-
trimonii Sacramento, in Acta Synodalia, p. 469.

AN
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to fulfil this obligation. The sincere promise demanded of
him by the Church does not seem to impose any additional
obligation on him, rather, it would appear to be desigqed to
aid him in reélizing and carrying out an obligation he ‘
already has. '

The Votum was introduced for discussion, on November
1%, 1964. In his Relatio, Archbishop J. Schneider (Bamberg,
Germany) pointed out some of its features. As far as'mixed
m;??}ages are concerned, he noted, the Commission felt that
the qeglslatlon of the Church should be subject to the divine
law, as the former is to serve the latter. He also pointed
out that, although~éome Fathers had suggested to appeal to
the conscience of the couple rather than to divine law, the
Commission could not accept that suggestion, because it feared
‘that such a step wouTd obscure the true mission of the Church
and the reality of the matter. The Archbishop further noted
that, while in the earlier Votum, because of its brevity,
particulars regarding divine law and the innovations to be
introduced in the ecclesial law were not exposed distinctly,
in the present text the fundamental principles fér the in-
novétions are broached. Regarding the promiséé, in particular,

R
he indicated that the new provision seemed toc be quite in

harmony with the emphasis on personal responsibility, which

N
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people of our age seem to value'highly.36

With the foregoing imtroduction to the Votum, we ¢
now analyze some of the deliberations of the Fathers. ‘ |
Cardinal J. DB8pfner (Milnchen, Cermany) warned that any
legislation on gixed mafriages should not violate or even
obscure the divine law, which opliges the Catholic not to.
place himself in proximate danger to his faith, and also to
be prepared to do what in him lies to secure the Catholic
upbrlnglng of all the chlldren. Thése exigencies of the
d1v1ne law should always be satlsfled the Church can never
‘dispense from thqm. Therefore, the Cardlnal argued, the
legislation of the Church should always be such as to aid
the Catholic partmer to fulfil faithfully the mandates of
the divine law. In view of ﬂhese considerations, he agreed
fglly with the proposals regarding the promises, because,
accordiné to him, they respected the divine law and also
complied with the principles enunciated in the Decree on

Ecumenism and the Declaration on Religious Liberty.37

Cardlnal‘J. Ritter (St. Louis, U.S.A.), on behalf of

A

many bishops, pralsed the proposals regardlng the promises,

because he felt that they reflected the solicitude of de

316 See Acta Synodalia, p. 481.
37 Ibidem, pp. 627-628.
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Ghurc£ to reépect the divine law and also the right of the
individual. He observed that the new disposition Yould en-
" hance the understanding of the divine law. By insisting on
the personal responsibility of the Catholic for his own faith
and for that of his children, the new disposition illustrated
more clé;rly and more concretely the meaning of the divine
law. Briefly, the proposed changes regarding fhe promises,
while respecting the divine-law and peréonal responsibility,
also lessened the possibility of offense to the conscience
of the ndn--Catholic.38

On behalf of the Swiss Bishops, Bishop F. Charriére
(Lausanne - Geneva - Fribourg, Switzerland) expressed approval .—
of the proposals. However, he insisted that the obligation
of the Catholic, deériving from the divine law, is so grave

that the phrase, as far as in him lies, should be eliminated

while referring to it. He_feared that such expressions might
tend to diminish thé gravity of the obligation in the minds
of the faithfui.d _ | N
Bishop P.Y. Tagﬁchi (Osaka, Japan), on behalf of many
Bishops of Japan and of other nations, agreed with the

proposal that the promise be exacted only from the Catholic.

- .

38 See Acta Synodalia, pp. 629-630.
39 Ibidem, pp. 654-655.
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In support of his approval, he pointed out that, because of h
_ the particular atti;ude of the non-Christians in Japan, if
the formal promises were exacted of them and even given‘By
them, they would not be sincere“promises.ﬁo | |

A considerable alteration to the proposals on the
promises was suggested by-Bishop A. Carli (Sesni, Italy).
He preferred the qﬂiféation of the Catho%ﬁsﬁto be formulated
thus: the Catholic partner, gravely bound in cdnscience,

shall give a cautio (Mcautionem praestare debebit™) that he

would secure the Catholic upbringing of all the children.
The Bishop raised the question as to why the traditional
cautio was changed to a simple sincere promise. Ke also

suggested that the clause, as far as in him lies, be deleted,

because he feared that it weakened the force of the legisla- ' _ B
tion and that it might provide opportuniﬁy for slackness.X! '
The relationship between the sincerity.of the prom-
ises and the validity-of é dispensation also was questioned
in the course of the deliberétions. A suggestion to abolish
the diriment impediment of disparity of worship was made by
Archbishop F. Dorrego (Tangier, Morocco). It was prompted by

the potential difficulties involving invalid dispensations on

LO See Acta Synodalia, p. 657.
41 Ibidem, p. 706.
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account of iﬁsinceredpromises. The Archbishoﬁ argued that,
as the validity of the dispensation would depend on the
sincerity of the promises, in partlcular cases it could cause
adxlety, both for the couple and for the Superior who granted
the dlspensatlon, regardlng the validity of the marriage. In
order to ayoxd such anxieties, and in the spirit of the Decree

’%cumen;sm,’he favoured the abolition of the diriment
' impediment of disparity of worship.*2 Bishops J. De Reeper
(Kisumu, Kenya) and D.S. Lourdusamy {Bangalore, India)_
suggested that.it be clearly stated wﬁether or not insincere
promises would invalidate a dispensatdon. Bishop J. De Reeper
also souéht clarification aé to whether the favoﬁrable
attitude of the non—Cathollc to the promlses of his partner
was required for the valldlty or only for the llceity of a
'dlspensatlon.43 '

A slightlj differeﬁt attitude to the Qroposals on the

promises was expreesed by Bdshop H., Tillemans (Merauke,
Indenesia), on behalf of the Eeisc0pal Conference of Iﬁdonesia.

He feared that the clause, gravely bound in conscience,

sounded so legalistic as to imply that the obligation was

being imposed from outside by law rather than deriving from

L2 See Acta Synodalia, p. 681.
43 Ibiden, pp. 717, 735.




h

4 ~ . '
EUﬁCILIAR VOTA, SCHEMATA, DELIBERATIONS AND DECISIONS 130

w
the matter itself. According to the Bishop, the phrases,

sincere promise and as far as in him lies, indicated

sufficiently that the matter is bf great importance, touching
upon one's conscience. He also felt that the fulfilment of
this obligation would be better emphasized by appealing to ‘
the respongibility deriving from one's faith rather 'than by
burdening one's coz:Lsc:'.eznce.l"']+ : ‘

A number of bishops suggested that the clause, .as

far as in him lies ("in quantum poterit®), be deleted. Some

felt that this clause was superfluous; as it is'uﬁderstood
in all positive laws. Others feared that it weakened‘thé
" gravity of the 6bligation, and that it might provide occasion
for slackness in those making the promises, and aiso that it
might be an incentive for the Catholic to yield to the '
pressures of his partner who might be opposed to the Catholic
upbriﬁging of the children.%

The delibérations lasted for only two days. The
Votum as a whole was not voted on by the Council Fathers;
likewise, the recommendations made during the dgliberations

or in writing were not subjected to any vote. On November 20,
«

Ll See Acta Synodalla, pp. 759-760.

L5 Ibldem: PP 658, 668, 695- 696, 698, 713, 7ll+: 723,
739-740, 740-75T. |
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1964, the Fathers decided to defer the Votum, together with
the recommendations, to the Holy Father, so that he night
act on it.l\‘6

o o¥ X N o ¢ % o%k o

Concluding our analysis of the Conciliar developments,
we should like totmage the following observations. In
contrast to the prescriptions ef Canon '1061, the Conciliar
documents explicitly required sincerity in the promlses.
Between the Schema of 1962 and the Votum of 1964, a progres-
sive change took place as to the persons required to make the
promises and also as to their content. The major factors
which seem to have helped to bring about that change are
these: the teaching of Vaticen II on the ﬁeture of the Church,
and, more partlcularly, the Conciliar understandlng of the
Church as the People of God, having dlfferent degrees of
membership in 1t, as deflned in the Dogmatic Constltutlon on
the Church,#7 and the principles enunciated in the Decree on

8

'Ecumeni sm¥ and in the Declaration on Rellglous leerty.hgff -

45 See Acta Synodalia, pp. 670, 675.

L7 See AAS, 57(1965), PD. 5-67

48 Ibidem, pp. 90-107. -
L9 See AAS, 58(1966), pp. 929~9Ll.
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The obligatig‘;f of the Catholic partner to_do what in
him lies to secure the baptism and upbringing of all the
‘children in the Catholic faith became gradually specified as
one of the requlrements of .the divine law in mixed marriages.
Although the flnal Votum did not speclfvahat is of dlvuﬁﬁ
law in such cases, it implied that the provisions contained
in it were to meet the exigencies of the divine laﬁ. Some
members of the Commissions and later some Fathefs considered
the promises and their sincerity in terms of the validity of
the dispensation. However, the sincere prqmi;e of the »5\
Catholic partner was generally considered as responding
adequately to the deman@s of the'divine law, to the emphasis
placed on individual responsibility, and also to the respect
due to the conscience and religious convictiogs‘of the noﬁé

Catholic partner. .



CHAPTER VI

THE INSTRUCTION MATRIMONII SACRAMENTUM
AND SUBSEQUENT LEGISLATION

1. Matrimonii Sacramentum.

The Instruction, Matrimonii Sacramentum, issued by

the Sacred Congregation for the Dbctrine of the Faith, on
March 18, 1966, became. effective on May 19 of the same year.l
In its dispositive part, the document restated the consistent
position of the Catholic Church regarding mixed marriages,
while, at the same time, acknowledging the need for adapting
its legislation governing them to current circumstances.

The Chuﬁgh realizes that, especially in %1ew of the social
and cultﬁhal milieu of % present day, the sanctity of mar-
riage and the faith of the Catholic partner need be safe-~

guarded by all means {"omnino in tuto ponantur®™), and also

that the Catholic upbringing of the children needs to be
cared for with the greatést possible diligence and effective-

ness {"maxima, cqua fieri potest, diligentia et efficacia

curetur”). Hence, in keeping with the spirit of the Decree
on Ecumenism, the Catholic Church finds it opportune to

mitigate the rigour of its existing legislation on mixed
¢

1 Matrimonii Sacramentum, in AAS, 58(1966), pp. 235-

239.

.’
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marrlages, not with regard to what is of divlne law, but
with regard to certain ecclesial laws which the non-Cathollcs ‘
find offensive. ‘
. In its legislative part, the Instruction set forth
‘norms regarding (1) the promises; (2) the canonical form;
(3) the liturgical celebration; (4) pastofa; care; and
(5) the abrogation of censures. These norms, the document
stated, were only experimental, but would be inserted in the
revised CIC, if they stood thé test of experience. The :
Instruction concluded with some brief exhortations. Pastors,
in pérticular, were‘invited to explain the new regulations
designed  to meet the needs of the faithful in our day and to
promote cordial relations between Catholics. and non-Catholics;
this explanation was to be given with charity toward
Catholics, and with reverence toward the non-Catholics,
respecting their religious convictions. The Catholic partner
to a-mlxed marriage was exhorted to strengthen his faith and
also to give good example to his partner and to the children.
The.iarious aspects - historical, theological, jurid-

jecal, pastoral, and ecumenical - of the Instruction have been
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studied by many.2 Hence, we do not coﬁsider it necessary to-
include here a detailed commentary on the document. Instead,
with a view to examining the significance of sincerity, we
%ntend to study the norms governing the promises, which were.
contained in the first two paragraphs of the legislative part:

The need to safeguard the faith of the Catholic
partner must be kept constantly in mind, and the
children's upbringing in the Catholic faith must
be assiduously cared for (See Can..l060).

The Catholic(partnerts local Ordinary or the
pastor must impress on him seriously his obligation
to provide by all means ("omnino cavendi) for the
baptism and upbringing of the children in the
Catholic faith. The fulfilment of this obligation
shall be ensured through an express promise by the
Catholic partner. [...

The non-Catholic partner must be informed of
the grave obligation of the Catholic to safeguard,
preserve, and profess his faith, and to BéptiEE“\\ -
and raise the children in it. .\

— /

2 Se¢, for example, R, Banks, "The Instructionjon'
Mixed Marriafes™, in HPR, 67(1966), p. 129-1343 G. Baum,
nMixed Marrifge - An Ecumenical Issue, in The Beuménist,
4{1966), pp.\73-76; J. Bernhard - H. Legrand, T fInstruction
Matrimonii Saeramentum sur les mariages mixtes", in RDC,
16{1966), ppe 56-73; dJd. Funk, MAcerca de la Instruccion de la
Sagrada Congregacion 'Fro Doctrina Fidei' sobre s Matri-
monios Mixtos™, in Revista del Derecho Canonico, 16(1966) ,
ppe 317-343; J.G. Gerhartz, "Die Mischehe, das Konzil und
die Mischehen-Instruktion®, in Theologie und Philosophie,
L (1966), pp. 376-400; -J. Madden, "Mixed Marriages - The
Instruction of the S. Congregation 'Pro Doctrina Fideil'",
in ACR, 43(1966), pp. 153-161; L. Orsy, "Mixed Marriages:
The New Instruction®, in The Dublin Review, 240(1966 67),
pp. 358-377; J. Berger, "Those rre-NMarital Promises™, in HPR,
68(1358), pp. 575-579; T. Davey, "Mixed Marriages: A Note .
on the 'Promises'™, in CR, 54(1969), pp. 559-567. -
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. In order to ensure the fulfilment of this
obligation, the non-Catholic partmer is to be
‘invited to promise sincerely and openly that at’ .
least he would not impede it. If, however, the
non-Catholic felt that he could not make such a

gromise without violating his consciente, the .

rdinary must refer tge matter to the)ley See

with all the details. : /

In keeping with the spirit of ecumenism, no mention®
is made in the Instruction of the most severe prohibition of

the Catholic Church ("severissime Ecclesia ubigue prohibet™)

to mixed marriages involving a Catholic and a person belong-

ing to a heretical or schismatic sect ("sectae haereticae seu

schismaticae adscripta®™), and of the prohibition of such

unions by divine law, if there is danger to the faith of the

Catholic partner and to that of the children ("si adsit

perversionis periculum coniugis catholici et prolis, coniugium .

3 "Prae oculis semper habeatur periculum fidel a
coniuge catholico propulsandum esse atque prolis educationem
in religione catholica sedulo curandam (Cfr. can. 1060).

L "Loci Ordinarius vel Parochus partis catholicae
gravibus verbis inculcandam curabit obligationem omnino
cavendi de futurae prolis baptismo. et educatione in religione
catholica; cuius obligationis adimpletio firmabitur per eiusdem
partis catholicae expressam promissionem seu per cautiones. /..
"Eidem parti facatholicae/ nota fieri debet gravis
coniugis catholici obligatio tutandi, servandl), profitendi
propriam fidem, in eaque baptizandi et educandi prolem forte
nascituram. v K : '
_ nQuoniam huiusmodi obligatio in tuto est ponenda,
ipse nupturiens acatholicus 'invitetur, ut sincero apertogue
animo promittat se id esse minime impediturum. .Si vero pars
acatholica putat se hanc promissionem sine laesione propriae
conscientiae praestare non posse, Ordinarius casum cum
omniblis adiunctis ad Sanctam Sedem referat", Matrimonii
Sacramentum, pP. 237. E

.
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ipsa etiam lege divina vetatur").h Howemgp?‘with its

reference to Canon 1060, the Instruction reaffirms the over-
riding concern of the Church for the faith of the Catholic @
and the upbringing of the children in the Catholic féyth. (_J;
This concern is expressed by way of introduction to the
promises, thereby indicating their object and purpose.

. Although'the Instruction pointed out that changes
were being made only wi;h regard to ce:tain ecclesia;_laws,
and not with regard to what is of diviﬁerlaw, nowhere in the
document was it stated explicitly what this_latter enpailed
or what could hot suffer mitigation. The reference to
Canon 1060 seems to be the key to the understandihg'of this
distinction. .In a'ﬁeganive wé&, the Canon.asserted that
divine law required that the faith of the Catholic partner
and of the bffspring be saféguarded before a mixed marriage
could be celebrated. The Instructioﬁ stated, in a positive
way, that the need to safeguard the faith of the Catholic
‘mhst be kept constantly in mind;land that the Cathélic‘up-
bringing of the children must be assiduously cared for. From
this statement, then, it would seeﬁ that tﬁis requirement is\
what cannot be mitigated, that this mandate is what is of

divine law.

%

In view of the new norms, the Catholic partner is \\X

solely responsible for his faith; he has the grave obligation ‘

L See Canon 1060.
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N

to.safeguard, preserve, and profess it. To this end no

promise was demanded of him.

informeé of this obligation, but no

children in the Catholic faifh. In this duty, too, the

primary responsibility wa$ placed on the Catholice. After |

being instructed seridusly about this obligation, he had to

make an express

omise regarding its fulfilment. To ensure
s "

the fulfilment of the obligation by the Catholic, the non-
Catholic, after being instructeq\ébout it, was to be invited

to promise sincerely and openlvy that, at least, he would not

impede it. The promise he was invited to make seems to be
one of non-opposition and non-interference; he was to be
invited to recognize the obligation of his partner and not
to place any obstacle in itélway. Nonetheless, he was not
obliged to make such a promise, if it were to violate his
conscience.

The need of sincerity was mentioned explicitly in
relation to the promise which only the non-Catholic was in-
vited to make. However, what seems to be primarily invelved
here is the respect for the conscience and religious con-

victions of the non-Catholic. The invitation to make a sincere

N
and open promise seems to suggest an appeal to his faith and
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conscience. Because he was not obliged to make a promise,
there was actually no room for any insincere or fictitious
one. If, in good conscience, he could not promise sincerely,
he was expected to refuse the invitation. This norm, then,
would seem to have been deéigned also to help the non-
Catholic to take his faith seriously and to live up to it.
Bishop A. Mussio attached great significance te this norm,
when he said: .
It /Matrimonii Sacramentum ] tells the non-

Catholic member of a mixed marriage that the Church

-respects his conscience, his right to consideration,

and supports his adherence to Christian principle.

If understood rightly the decree [Tnstruction]Pshows

the concern of the Church that the faith of all

those involved in a mixed marriage be preserved as
God would have it done.

Some writers have examined the significance of
sincerity in the promises according to the new norms. Father
U. Navarrete took the position that the promises were no
longer required for the validity of a dispensation from the
impediment of mixed reiigion and aisparity of worship. He

concluded that there was at least a dubium iuris regarding

the matter. He further argued that the great significance
of the new norms governing the promiées was that they have
definitively solved the vexing question of insincere promises,

and that they have thereby eliminated one ground for nullity.

T
5 A.Mussio, YA Bishop Speaks™, in Mixed Marriage - An
Honest Appraisal (1966), p. 110.
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According to Navarrete, marriages could no longer be attacked
on the ground of insincere promises; for, when the promises
themselves are not required for the validity of the dispensa-
tion, their insincerity can hardly be a ground for nullity.6
Cgallenging Navarrete's position, Father H. Straub
argued that the proﬁises were still required for the validity
of the dispensation. According to him, many passages in the
Instruction indicated that the concern of the legislator over
the fulfilment of the divine law mandates remained unchanged,

especially in view of the fact that -the Catholic partner was

required to make an express promise. He agreed with

Navarrete on the possibility of a dubium iuris, although he

himself claimed to have none.’ In his reply to Straub,
Navarrete reaffirmed his position stating that, in view of
the over-all context and content of the Instructicn, the
promiéés and moral certitude of their fulfilment were no
longer fequired for the validity of a dispensation.8

The view that the promises and moral certitude of

their fulfilment were still required for the validity of the

. 6 See U. Navarrete, "Adnotationes ad Instructionem
*Matrimonii Sacramentum'™, in Periodica, 55(1966), p. 761.

7 See H. Straub, "Controversia de Mente Instructgonis
ﬁMatsimonii Sacramentum' Quoad Obligationem Praestandi Cau-
tiones™, in Periodica, 56(1967), pp. 486-489.

8 See U. Navarrete "Responsum Patris U. Navarrete,
S.I.", in Periodica, 56(1987), pp. LE89-50L.
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dispensation was expressed by J.M. Flader.- As for the
promises, he argued his case mainly from the inclusion of

the phrase, sincerely and openlv, in the promise of the non-

Catholic. He stated that one of the arguments of those who
held that sincerity in the promises was not required for the =
validity of the dispensation was that it was not so stated:

explicitly. ’Buﬁ, by describing the non-Catholic's promise

as sincere and open, it appears that the,legisletor”has
definitivelynsolved-therdoubt on the need of einceritx in -
the promises, as the Rota has done.ie three of its deeisions.
Furthermore, if the promisee wefe not.requifed'for the , ‘ >
validity of the dispensation, there was no reason for the ‘
legislatof to.make_explicit ﬁention of .sincerity in the

promise.

We should like to make a few comments on the arguments

advanced by Flader. It is true that sincefiﬁy was mentioned

explicitly in connection with ﬁhe promise of the non-Catholic. !

-

But it camnot be argued from this that the promises are

required for the validity of the dispensati'n even though

one could probably argue that sincerityfis required in %
promise. According to the Instruction, only the Catholic
partner was required to make a promise (cautio); the non-

Catholic was only to be invited to make a promise, and was

9 See J.M. Flader, Los Matrimoniocs ﬁixtos, pp. 149-150.
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expecteé.té refuse to do so, if it were to violate his
‘conscience. In this latter eventuality, alternatives were
' alréédy contemplated in the document. It seems that Flader
.could have had.a sﬁronger case, had he argued that the
proﬁise of the non—Cathoiic had ﬁo be really sincere,

-becéuse it was so stated explicitly. But, ‘by qmﬁhasizing //”’ :

the inclusion of the phrase sincerely and openly, and : /{
- combining it with the once disputed question of the 4
) invélidating.effect of insincere promises, Flader seems to .
" have failed to appreciate the over-all significance of the
promise to be made by the non-Catholic and its place w;thin
the general context of the Instruction.

The iast norm regarding the promises provided for
situations-where, independent of the good will of the couple, - .
lthe Catholic upbringing of the children would be impeded by
factors beyond their control. According to this norm, the
provision of the equivalent promises, made earlier for some
“mission countries, was extended to all équntries where‘such

" situations might exist. We should now like to p;oceéd to
examine how the ﬁoly See settled the cases in which the non-

‘Catholic could not, in good conscience, make the promise.

- A
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2. Replies'from the S. C. for the.
~Doctrine of the Faith.

Although the Instruction had enjoined the Ordinaries
to ?gfer the:conscientious-objectiog cases to the Holy See,
no official data is available to indicate how many cases
ﬁh{? referred and how they wére dealt with. There are
repérts of the approximate number of cases processed within
a certain period in France, Eﬁgland, Holland, and Germany;lo'
one writer has gathered information on the Chancery Practice
in the Unite& States;ll aﬁbthe? claims that since 1967.the
Holy See regularly granted dispensations from the promises.12

Our goal here is %o examine the mind and attitude of the Holy

See to the conscientious-objection situations in general,

study its practice'in individual cases, and try to establish
the generél principles involved in its decisions, In view
of this, we analyzed some known cases, as presented by the

Ordinaries, anq the‘replies from the S. C.-for the Doctrine

10 See R. Beaupére, "Mixed Marriages - The Education
of the Children”, in Cne in Christ, 4(1968), pp. 189-192;
P. Hellbernd, "De Praxi circa Matrimonia Mixta in Germania
Celebrata Seguenda™, in Periodica, 59(1970), p. 18l.

11 See V. Doyle, The Pre-Nuptial Promises in Mixed
Marriages (1968}, pp. 199-210.

12 See J.L. Hickey, "Christian Ecumenical Marriages:
A Major Pastoral Concern™, in Journal of Ecumenical Studies,
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.of the Faith.1l3 -

The cases we stgdied extended over a period of ten
months (May 1966 - February 1967). They involved petitions
for dispensatibns from the impediments of mixed religion

and, at times, ad cautelam, disparity of worship. Dispensa-

tions were sought either for the celebration of a marriage
. or for the convalidation of an attempted one. In most cases
.dispensations were granted; but there are a few instances in

which they were refused. In consideri?g each case, the Holy
| See seems to have attached great importance to the magner in
" which the local Ordinary pwésented the case, gave reasons in
favour of a dispensation, and recommended it.

In deciding to grant or refuse a dispehsation, the

Holy See seems to have considered the attitude of the non-
Catholic as of no great imporﬁ, provided his refusal to
promise waé on grounds of conscience and he realized the
obligation of his Catholic partner. It appears that dis-

pensations were granted solely in view 'of the attitude of

the Catholic. In all instances where a local Ordinar¥y

13 These are found in: E.N. Surges, "Recent Roman
Replies™, in The Jurist, 28(1968), pp. 197-205; T.L. Bouscaren
-J.I. O'Connor, Canon Law Digest, Vol. VI (1959), pPp. 597-
605; T. Davey, "Mixed Marriages: 4 Note on the !Promises'™,
pp. 564-565; J.G. Gerhartz, "Mischehen ohne Kautelen - Zur
r8mis¢hen Dispenspraxis bei ungesicherter katholischer
Kinderegziehung", in Theologie und Philosophie, 44{1969),
pp. 70-82.
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assured that the Catholic partner seemed to have strong
faith, thét there appeared no danger to it resulting from
the projected marrizge, and thaz,he seemed sefious and
sincere in his promise to do his best-to secure the baptism
and upbringing of the children in the Gatholic faith, dis-
pensations were granted. When the intention of the Catholic
regarding his obligation toward the religiqps upbringing of
the Ehildren was not manifest, the case was remitted to the

Ordinary for clarificat%&g as to what’ the Catholic partner

was prepared or able to do regarding that duty (guid pars

catholica facere poterit pro educatione catholica prolis?),lh
and the granting or refusal of the dispensation depended on

&
whether or not he was prepared to do all he could to fulfil

-

his duty.
The following is the formula of the rescrfpt used in
most cases in which dispensations were granted:

In this matter, I inform you that this S. Con-
gregation commits to your prudence and conscience -
the concession of the dispensation (granting of
the sanation), provided the Catholic partner prom-
ises formally that he would fulfil his obligation
to provide by all means (obligationem omnino
cavendi) for the baptism ancd upbringing of the
children in the Catholic faith; and you have moral
certitude of the fulfilment of the promise.

14 See E.N. Surgeé; "Recent Roman Replies™, pp. 202,

205; T.L. Bouscaren - J.I. O'Connor, Canon Law Digest, Vol. VI,

Pe 504.

N
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Furthermore, the non-Catholic partner is to be
informed of obligations whereby the Cathollc
is bound conscience.

e pastor, for his part, shall be vigilant to -
that the gatholic partner fulfils these ‘
obligations. '

In\a Response to the Archbishop of New Orleans,
December 6, 1 7 the Sacred Congregation for the Doctrine

of the Faith stated that by "promissio omnino cavendi®™, as

contained in the rescript, was meant the same as "to do all

16

what he is able to do". This interpretation seems to be

of great importance, because dispensations were then granted
- in the following cases: when it was the declared intention
of the non-Catholic not to bring up the children as
Catholics;l7 when it was morally certain that the children

would, in fact, be brought up as mon-Catholics;l® when it

15 "Ad rem Tecum communico hanc S. Congregationem
dispensationis (sanationis in radice) concessionem prudentiae
et conscientiae kxcellentiae Tuae committere dummodo pars
catholica formiter promittat se impleturam esse obdigationem
omnino cavendi de futurae prolis baptismo et educatione in
religione catholica; et Excellentia Tua.moralem certitudinem
habeat de eiusdem promissionis implemento.

"Praeterea pars acatholica certior fiat de
obligationibus quibus pars catholica pro sua cénscientia
tenetur.

"Parochus, sua ex parte, invigilet ut pars
catholica easdem obligationes adimpleat", in E.N. Surges,
"Recent Roman Replies™, pp. 198, 199.

16 Ibidem, ppe. 200-201.:
17 Ibidem, p. 203.
18 Ibidem.
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wWas uncertain in what Church they'might be brought up; :19 an
even when the Catholic had declared that he would not subject
the marriage or the harmony of the family to undue strain- in
order to secure the Catholic upbringing of the children.<0
According to the mind of the- Holy See, then, the determlnlng
factor for the granting of a dlspensatlon was the sincere .
willingness and readiness of the Catholic partner to do all
he was able to do in the circunmstances to fulfil his duty.
Hence, the other elements such as moral certitude regardlng
the fulfilment of the promise, the non-Catholic's. awareness
ofrthe obligations of his partner, and the pastoral vigilance.
over the fulfilment of the obligations by the Catholic did
not seem to have any decisive role.

It could be noted here that the operative phrase,

[y
to do all what one is able to do, used in the rescripts is

not found in the Instructlon itself, but is drawn from the
Conciliar Votum (1964), describing the promise required of

the Catholic partner. 21 It should also be recalled that a

number of bishops had recommended the deletion of ™in quantum

19 E.N. Surges, "Recent Roman Replies™, pp. 202-203.
20 Ibidem, p. 201,
21 See above PpP. 123-124, N




~

THE INSTRUCTION MATRIMONII SACRAMENTUM 148

peterit™ from the Votum.22 Thus, the Instruction, although

departing from the Votum in this egard, was later
implemented by the Holy See, at least in part, according to
the Votum itself.

Turning now to the cases in which dispensations were
refused, we find that the all-important determining factor
in the decision was the weak faith of the Catholic partner
and his refusal to manifest clearly his willingness and
readiness to do all he was able to do toward g¢he Catholic
upbringing of the children. We should like to cite here the
texts of two rescripts:

(1) As the case is presented, the reply of

this S. Congregation must be negative, unless the
man in gquestion sincerely promises to do every- .
thing possible to secure the Catholic baptism and
upbringing of future children.

(2) In this régard I inform you that the

requested dispensation cannot be granted in the
instance: unless the Catholic party seriously prom-
ises that he will provide, in as far as he shall
be able, for all the children to be baptized and
educated as Catholics.23 :

These replies again corroborate the fact that the sincere and

' gerious promise of the Catholic to do what he was able to do

toward the Catholic upbringing of the children was the

22 See above p. 130.

23 T.L. Bouscaren - J.I. O'Connor, Canon Law Digest,
*Vol. VI, pp. 598, 604.




kd

THE INSTRUCTION MATRIMONII SACRAMENTUM 149

essential condition the Holy See piéced in considering a
positive reply.

From the many replies received in the various di-

oceses in'Germany,”one writer draws these general cBnclusions
regarding the jurisprudence of the Holy See on this matter:

- In the beginning there was some doubt in
diocesan Curias regarding the cases to be referred
to the S.  C. for the Doctrine of the Faith. :But,
gradually we came to realize that the criterion
for an ‘affirmative reply was the good will of the

" Gatholic partner or the sincerity with which he
promised "that he would fulfil ‘the obligation to
provide by all means for the baptism and upbringing
of the future children in the Catholiec faith", as
the S. Congregation generally stated in the
rescripts. The S. Congregation did not make much °
distinction between the cases involving the refusal
of the promises and those involving the canonical
form; nor did it make any distinction between the
cases of mixed religion and those of disparity of
worship. .

The same writer also claims that, while the earlier rescripts

stated that the Ordinary should have moral certitude regard-
/

ing the fulfilment. of the promise, the later ones stated

that he should have moral certituderrégarding the sincerity
of the promise.

We were not able to obtain a éopy of a rescript
containing this change. However, it would seem to be one'of

terminology more than one of substance. First of all; moral

o

2L P. Hellbernd, "De Praxi circa Matrimonia Mixta in
Germardia”, pp. 180-181; see also J.G. Gerhartz, "Mischehen
ohne Kautelen™, pp. 82-8i.
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‘certitude mentioned in these rescripts does not seem to be

- de effectu secutdfo, i.e.*kon the actual baptism and up-

%ringing of the children in the Catholic faith. Rather, it

regards the fulfilment of'the Catholic's promise to do what
he is able to do in the circumstances; it concerns the good
will, good disposition, and actuai sincerity with yhich he
promises; and, again, it would seem that this moral certitude

is the Evid&kce the Ordinary is able to gather of the

‘determination of the Catholic to do his duty as far as it in

him lies. In view of these considerations, it could be

argued that what was stated exp11c1tly in the later rescripts

-

was actually what was meant in the earlier ones. Nonethe-
less, the change in terminology should be noted.

In the light of the Curial practice we have just
examined, one more question needs to be considered: ﬁhat'of
divine law’ The InstruQ:;on stated that only certain ec-

clesial laws, amd not whg'uis of divine law, were being up-

dated. Although it did ﬁpt state explicitly what 3
divine 15;, it implié&'that it consisted in safeguarding the
féith of the Catholic partner and in caring for the Catholic
upbringing & the children. But dispensations were granted
on the Strengﬁh of the Catholic's promise to do what he was
able to do, altﬁo it was foreseeable that he would not be

&ble to do much in some circumstances. How, then, is the

i
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divine law requirement regarding the .upbringing of the
children to be understood and respected?

In view of the practice of the Saéred Congregation,
it seems clear that the divine law requirement does not- ’
consist in obtaining or even in ensuring the baptism and
rearing of the children in the Catholic faith, but rather in
ascertaining that the Catholic partner is aware of this se-
rioﬁs obligation incumbent on him, and that he is seriously
and sincerely prepared to do what in him lies to fulfil thaﬂ
duty in the particular c1rcumstances. Such an understanding
and interpretation of the divine law mandate in the mlxed
‘marriages is’ ‘not entirely new in the jurisprudence of the_
Holy See. It was formulated in coﬁﬁéctibn with the equivalent
promises; it appeared, in one form or another, in the
Conciliar documents and'deliberatidhs; and it will be one of
the main points in the discussion on mixed marriages in the

1967 Synod of Bishops, to which we shall now turm.

A (\

3
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CHAPTER VIT ‘ -
THE 1967 SYNOD OF BISHOPS

Legislation governing mixed mqrfaages was one of the
subjects discussed in the Synod of Bishops, held in Rome from
September 59 to October 29, 1967. The discussions on m;xed
marriages lasted from October 16-21. They reflected the
complexity of the problem in geﬁeral as well as the particular
pastofal situations, and pointed ﬁo the advisability of having
onig a very general legislation with the possibility of
specific determinations to meet local needs. The variogg
opinions and suggestionslwhich emerged during t¥e discussions
were formulated in;B propesitions and voted on by the Synodal
Fathers. Fo£ the purpose of our study, we intend to examine
here only those déliberations which touched upon the promises
and their sincerity. Sincelthe official acts of the Synod

have not yet been published, we must rely on other sources,’
_ . 1

o

1 See G. Caprile, Il Sinodo dei Vescovi (1968), pp. 329- ‘%)

some of which have reproduced extensively the original documents.

438: this work contains all the questions and summary and
paraphrase of all the discussions, and an account of the daily
workings of the Synod; U. Navarrete, "™Matrimonia Mixta in k\
Synodo Episcoporum", in Periodica, 57(1968), pp. 653-692:

this article cites portions of the documents and gives a ;/,/
general summary af the discussions; G. Zizola, Il Sinodo dei '~ .
Vescovi (1968), pp. 173-191, 353-377: this work contains a
complete translation of the position paper, and also of the
Relatio of Cardinal Marella.

t
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A position paper (Quaestiones quaedam de matrimoniis

mixtis), prepared Jjointly by members of the S.'C. for the
Doctrine of the Faith and the Secretariate for Christian
Unity, was sent to zhe bishops, in July . 1967, to serve as a, "
basis for discussions. It consisted of an introduction and
eiéﬁt questions, each followed by various arguments.2 The ‘%B
1ntroductlon reaffirmed the Church's constant concern and
v1g;lance over marrlages in general and mixed marriages dn
partlcular. The Church acknowledges that one mixed marriage
differs from another and requires partlcular attentlon..

- Nevertheless, it feels that certain general pr1nc1p1es should .
be kept in mind in rg-examining the leégislation in its theo-
logical, juridical, and pastoral aspects. The.Church treats
quite distinétly a marriage between a Catholic a baptized
non-Cathollc and one between a Catholic and an unbaptized
person; this ‘distinction finds its expression in the canonlcal
impedlments of mixed rellglon:and-dlsparlty of worship. Like-
wise, the maffiage of a Catholic with a non-Catholie of an
Eastern Rite is not treated in the same way as one between a

Catholic and a baptized Christian who does not belong to an

Eastern Rite. In the light of these principles, eight

2 estiones quaedam de matrimoniis mixtis, in
Ar enta de gquibus disceptabitur in rimo geperali coetnu

Synodi Episcoporum, Romae, Typls Polyglottis Vaticanis, 1967,
Pars altera, Pp. 82-91.
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questions weré proposed. They encompassed the terminology
{questions 1 & 2), the promises {question 3), the retention
of the canonical impediment (question 4), the canonical form
(questions 5 & 6), and pastoral care (questions 7 & 8).
. The question regardfng the-promises reads as follows:
. In order to grant a dispensation from the
impediment, is it sufficient for the competent
authority to have moral certitu@e: .
~ (1) that the Catholic partnef is in no danger

of defecting from his faith and that he is
prepared to do everything possible ("praeparatam

esse omnia, pro posse, faciendi") to have the

children Baptizeg and brought up as Catholics;
(2) that the non-Catholic is aware of the’

obligation in conscience of his partner and does

not, at least, exclude the baptism and upbringing
of the children in the Catholic Church?3

Reasons favouring the proposal are:

(a) To impose more as a general norm would be
to demand too much and would perhaps not
sufficiently take into account the conscience of
the non-Catholic partner; to demand less would be
tantamount to neglecting the Church's duty of
geacging and safeguarding the integrity of the
! ait .

&

3 "Utrum ad dispensandum super impedimento sufficiat
guod auctoritas competens certitudinem moralem habeat:
(1) partem catholicam nullum pati periculum deficiendi a
propria fide, et praeparatam esse omnia, pro posse, faciendi
ut proles catholice baptizetur et educetur; (2) partem autem
non catholicam cognoscere obligationem conscientiae alterius
coniugis et baptismum educationemgue prolis in Ecclesia
catholica saltem non excludere?®, cited by U» Navarrete,
"Matrimonia Mixta in Synodoc Episcoporum", pp. 661-662.
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(b) This formula appears to be a good and
fitting one, because it implies that the
competent authority could reach moral certitude

- either through some juridical formalities

_ observed by the couple (rcautiones™), or from
the particular circumstances (cautiones
aequipollentes™). It also implies that the non-
CatEoEic is not bound to make a promise before

" ecclesiastical authorities; moral certitude
could be had through other means: for example,
through a romise made directly to the future
spouse. 1?. 7 :

Reason against the proposal is: .

The Church, having learned from experience,
has, in the past, demanded much more from both
partners. : o

We cannot fail to note here that there is actually

no mention of any promise as a condition for dispensation.

‘According to the proposed formula, the only requirement for

a dispensation was moral certitude in the competent authority

L "(a) Plus aliquid -imponere, pro norma generali,
esset nimium gquid expostulare et forsan non sufficienter
attendere ad conscientiam partis non catholicae. Minus quid
expetere idem esset ac negligere Ecclesiae munus docendi et
"integritatem fidel tuendi. : ‘

"PFormulatio haec bona et conveniens videtur cum
in ea subintelligitur auctoritatem competentem sibi hanc
certitudinem moralem acquirere posse: vel per solemmnitates
iuridicas factas ab utroque coniuge (cautiones), vel etiam
ex attento examine circumstantiarum (cautiones
aequipollentes). Subintelligitur partem non catholicam non
necessario teneri ad promissiones coram auctoritate
ecclesiastica dandas sed certitudinem moralem etiam alio
modo obtineri posse v. g. per promissionem directe coniugi
factam. /[...J", cited by U. Navarrete, "Matrimonia Mixta
in Synodo Episcoporum®™, p. 662.

5 mAttendendum est Ecclesiam saeculari experientia
edoctam multo plus expostulasse sive a parte catholica sive
etiam a parte non catholica", Ibidem.

-
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regarding: (1) the protection of the faith of the Catholic,

(2) his readiness to do everything possible ("omnia, pro
posse") to provide for the Catholic upbringing ofﬁ the
children, (3) the non-Catholic's awareness of his partner's
obligation in conscience, and (4) at least, his positive
non-exclusion of the Cisholic upbringing of the children.

The promises, whether they are more or less juridical

{"cautiones" or "cautiones aequipollentes™), were mentioned
only in connection with the argument favouring the proposal.
There they were mentioned in an explanatory manner, and as
the plausible means of acquiring moral éertitude referred to
in the question.

The discussion® on mixed marfiages was intréduced by
Cardinal P. Marella (President, Secretariate for non-Christian
Religions}, on October 16. In his Relatio, the Cardinal
déalt with the concern of the Church over those involved in
mixed marriéges; the biblical; patristic, and canonical
prohibitions to such unions; the need for adapting the
Church's legislation to mé;; the needs of the pfesent time;
the nature and pﬁrpose of the promises; and the relevance of
the canonical form. We should like to state here the salient
points from his comments on the cautiones, as they reinterpret

their nature, scope, and need.
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According to the Relatic, the cautio is the assur-

ance {"securitas, garanzia®), obtained in a manner prescribed

by law, on the safeguarding of the divine law ("tuitionis

iuris divini"). Understood in its formal sense, the cautio
is the assurance itself; in its causal sense, it is the
manner of giving this assurance. (Cautio, understood-in its
formal sense, is
the assurance of the dispensing authority in

judging that the conditions of the divine law are

verified, i.e., the Catholic partner would not

suffer the loss of his faith and that all the

children would be brought up in it.

In the cigsal sense, cautio is

the manner or the means, suitable enough, to 5
provide the assurance mentioned above.

This manner or means, determined by the Church according to
various circumstances, could in practide be a juridical
formality by which the couple guarantee the dispensing
authority that they would fulfil the obligations of* the
divine law., This formality could be, according to cir-
cumstances, a promise, an ocath, a declaration, a pledge, etc.,
all of which are referred to in the ecclesiastical documents
simply as "cautio™. This manner or means could also be the
particular circumstances in which the couple find themselves,
and which, without any juridical formality, gua}antee that
the divine law would be respected. These circumstances are

referred to in the ecclesiastical documents as "cautio
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aequipollens“.6

Thg ultimate scope and purpose of the cautio in the;
‘causal sense is to provide moral certitude regarding the ob-
servance of the divine“law. It matters rittle, therefore,
whether the Church obtains this certitude through some
juridical formalities observed.by the couple or from other
sources, like the conditions of persons, time, and place.
ﬁowever, this moral céa}iﬁﬁdé on the part of the dispensing
.authority is absolutely re@uired for the valid granting of a
dispensation. . This is evident from the very nature of the
'matter, the practice of the Holy See, and the disposition of
the law.
A number of responses from the S. C. of the Holy
ice were cited in order to illustrate that the,éhurch'
3§§:1§ insisted on the need of moral certitude regarding the
fulfilment of the promises as condition for dispensation.
Interestirgly enough, one of the documents cited (Reply of
the Holy Office to the Bishop of Cork, Ireland, &une 23, 1909)
does not requiée moral certitude of the fulfilment of the
promises, but instructs the bishop to grant the dispensation,

provided he is certain of the actual, vresent sincerity of the

6 See. G. Caprile, Il Sinodo dei Vescovi, pp. 341-342;
U. Navarrete, "Matrimonia Mixta in Sinodo Episcoporum™,
pp. 662-663; G. Zizola, Il Sinodo dei Vescovi, pp. 368-369.
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promises ("purché 1tOrdinarioc sia certo che al presente le

promessge “sono sincere, conceda“).7

The cautio which is absolutely necessary for the
ecclesiastical authority to grant a dispensation is to be
understood in its formal sense, i.e. the assurance that the

conditions of the divine law are verified ("securitas tuitio-

nis iuris divini"). This assurance -for the dispensing autho-

rity amounts to his moral certitude, without which he gannot
grant a dispensations This is why in some of the documents
of the Holy See it is stated that the cautioﬂes are founded
on divine and natural laws, and, as such, could not be dis-
pensed from by any human authority. These words could be
understood correctly only if the cautio is taken in its fofmal
sense. The cautio in the causal sense is the ﬁeans addpted
by the Church, according to circumsiances, to ascertain that
.thg conditions of the divine law are verified. In confirma-
.tion of this distinction between what is of divine law and
what is determined by the Church according to various
circumstances, the response of the Holy Office to the i
Ordinaries of China, December 12, 3917, was cited. In this

document a clear distinction was made between the cautio g

imposed by the divine natural law, which hence could not be

’ 2 See G. Caprile, IL Sinodo dei Vescovi, pp. 342-343;
G. Zizola, Il Sinodo dei Vescovi, PP 369-371.

4
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omitted, and the means or formality with which the guaraﬁtee
is given, and which the Church indicates according to¢ various
‘clrcumstances. - The Relatio then pointed out that such a
dlstlnctlon is contained also in the leglslatlon of Canon
1061. <

In view of these explanations of the cautio, its
nature, purpose, and necessity, two concluding statements
were made: (1) from the practice of the Holy See, and in

view of the legislation of Caron 106l and Matrimonii

Sacramentum, the cautio understded in the formal sense, i.e.
moral certitude in the dispensing authority that the divine
law would be respected, is absolutély rnecessary for a dis-
pensation; (%) the dispensing authority can obtain this
assurance or certitude not exclusively from a juridical
formality observed by the couple, but also by other means
1nd1cated in the documents of the Holy See, although not
mentloned explicitly in the CIC, and which are properly

called "cautiones aequipollentes".8

The Relatio then posed the question as to whether, -

~as a rule, the cautiones aequipollentes would be sufficient

for a dispensation, or whether the cautiones should be

8 See G. Caprile, Il Sinodo dei Vescovi, pp. 344=345;
U. Navarrete, "Matrimonia Mixta in Synodo Episcoporum”,
pp. 664-665; G. ZizoYa, Il Sinodo dei Vescovi, pp. 3712373,
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required ordinarily in a juridical form, and the cautiones

aequipollentes be reserved to those situations where one or

74

both of the .partners might be reluctant to give them formally.
Concluding his comments on the cautio, Cardinal Marells -
" pointed to the need for understanding properly the expression

everything possible ("omnia, pro posse") in connection with

the obligation of the Catholic partner toward his children.
Portions 6f the Explanatory Note, sent to the Ordinaries of
Japan, in 1938, were cited to illustrate the point.9

Although the Relatio did not deal directly with the
promises,‘much less with their sincerity, it seems to have
reaffifmed, im different terminology, the consistent thinking -
of the Church behind the.mixed-marriage promises. In our
analysis of the sources of Canon 1061,10 we pointed out that‘

many documents of the Holy See used conditiones and cautiones

interchangeably, although, in effect, the conditiones were
understood to be the mandate of the divine law. This mandate
is what no human authority could dispense from, even if it

was referred to, at times, as cautiocnes or cautelae. In

- general, the cautiones were understood as the means determined

9 See G. Caprile, Il Sinodo dei Vescovi, pPp- 346-348;
U. Navarrete, "Matrimonia Mixtz in ynodo kplscoporum",
"P. 665; G. Zizola, Il Sinodo dei Vescovi, pp. 373-376; see
also above pp. 67-70.

10 See above p. 25, footﬁote 28.

¢
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by the Cﬁurch, ordinarily in terms of promisés, pledges,
guarantees, in order to obtain moral certitude of the fulfil-
ment of the.dividé-law. .By means of these_promises and moral
certitude concerqing their eventual fulfilment, the Church
felt morally assured that the conditions of. the divine law.
were verified. |

" Although the promises were the means ordinarily
employed by the Church, it always recognized that moral cer-
titude on the fulfilment of the divine law could be had
. through other means. The cautio in the formal sense, as
explained in the Relatio, is what is to be obtained or
acquiréd by the cautid in the causal sense., Their relation-
ship, thus, is that of a means to an end, as the cautiones
were understood traditionally as a means to fulfil the

conditiones, the mandate of the divine law. It is precisely

because of this relationship that the promises were to be
true and sincere. The Relatio itself admitted that, whatever
means or manner are chosen according to circumstances, they
should be capable of providing moral certitude that the
requirement of the divine law would be met. In view of these
considerations, the Relatio does not seem to have departed
substantially from the traditional understanding of the

cautiones, but appears to have further illustrated and

elaborated it.
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Although many”Fathers spoke on the question of what
should be exacted of the partners as a conditién for dis-
pensation, sincerity in the promises does not seem to have
entered directly intélthe discussions. Only two of the
Fathefs appear to have even mentioned it. Cardinal R. Santos
(Manila, Philippines) agreed that moral certitude of the ful-
£ilment.of the divine law would be sufficient for the dis-
pensation, although he admitted that the means of obtaining
this certitude could vary. He then pointed out that the
guarantees or promises, written or even given under oath,
“would mean nothing unless they are given sincerely.ll‘ Bishop
N. Edelby (Melchites, Antioch) pointed out that a sincere
promise-to do what in him lies toward the Catholic upbringing
of the children could be exacted of the Catholic partner.
However, he suggested that too much'emphasis should not be
placed on the Catholic baptism, as long as the children are
baptized validly and incorporated into the Church-.l2 In
spite of the explicit mention of sincerity in these inter-
ventions, nothing very significant could be concluded from it.

What appears to be most significant in the delibera-
tions of the Fathers was their common accord on an affirma-

tion of the divine law obligation of the Catholic partmer to

11 See C. Caprile, I1 Sinodo dei Vescovi, p. 382.
12 Ibidem, p. 39T%

4
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‘ do evérything possible to p;bvide for thé Catholic upbringing
:bf the. children. It was genefé}ly,agreed that no:.dispensa-~. ‘
tion could.be granted without msrél_CQrtipude of thé fulfil- K\\;
ment of the divine law requirement,fEOQinions,'however, |
differed as to the manner of écquirihg this éertitude. With

few exceptions, the maga;ity declared in favour of the
equivalent promises, provided they afforded a true moral
certitude, and not a simple presumption. It was sﬁggested

by some that the Catholic part;er be ordinarily required to
promise seriously, sincerely,’and explicitly, in writing or

at least orally, to do what is possible for him to safeguard

his faith and that of'the'children. Others wanted him to
manlfest, in some form, his readlness and flrm determination.

to do everythlng p0531ble to fulfil his duty toward tnéﬁ;
;Catholic upbrlng}ng of the children. In this regard, however,
some felt that the expression everythiﬁg possible should not

~

3
be insisted wpon to the exﬁ%%;&i% disrupting the peace and

harmony of the fapily.

On the question of what was to be-exacted from the
non-Capholic in order to ensure the fulfilment of the
. obligé;ion of his partner, opinions variedlwi@el}. Allgagreed,
on the principle of freedom of conscience, and ¢n the'épirit
of the Decree on Ecumenism and of the Declar&tign on Religious

"Liberty. .Ehere was common accord that no promise was ‘to be

‘.7

exacted of the non-Catholic. As to the minimim that could be
) Y /
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: demanded of him, 'some felt that the greatest concesszon the

Church could make in this regard had already been made in

¥atrimonii Sacramentum. Others felt that the nonﬁpathollc's
awareness of his partner's obligation and of his dgsposition
at least not to exclude positively and avgriori thexcatholie
upbringing of pheAchildren would be sufficient. Still_others
felt thet his awareness of his partner's obligation would
alone be sufficient for the disgsggatidn.

‘ In the final vote on Question 3, takeﬁﬁgg:pétober 28,

a vast magorlty expressed approval of the flrst part (Placet.

137, Placet iuxta modum: L2, Non placet: 6; Suffragia

"nulla: 2); a smaller number, still a majorit}, gave approval

to the second part (Placet: 92, Placet iﬁxta modum: 72,

Non placet: 13, Suffragia mulla: 10).13

F X R R X ® ¥ ¥ ok X

The major preoccupation in the deliberatiocns and
decisions oftthe Synod was not, as evidéncea from our anal-
yeis; the question of the promises or of their sincerity.
“The Synodal Fathers were to explore the ways of revising the
legislation in v1ew of the Conc111ar documents and the

pastoral experlence gained from thg appllcatlon of the

13 See U. Navarrete, "hatrlmonla Mixta in Synodo
mplsconorum",app. 667, 669. .

- " . . .
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provisional norms of Matrimonii Sacramentum. In this effort,

they seem to have brought into clearer light the crucial

. oL £ )
issues involved in mixed-marriage legislation. In his inter-
vention at the Synod, Cardinal B. J. Alfrink (Utrecht,

Holland} expressed very concisely the dilemma facing the

. &L .
Church in dealing with the matter:

The problem of mixed marriages has first of
all a theological aspect in the duty of the
Catholic party - a duty stemming from the divine
command - to preserve his faith and to bring up
his children in this faith. Thern there is the
pastoral aspect: the Church is concerned that
those who marry should find their human happiness
in walking together along the way of the Lord.

- In the third place there is a juridical aspect,
and the juridical regulations should be a help to
the theological and pastoral considerations and
should never take precedence over them.

In the light of the above considerations, and viewed
as an aspect of the Church's continuoué effort to find just
and effective means to minister to those involved in miked
marriages, the deliberations and decisions of the Synod could
be said to have further clarified and confirmed the theo-

logical, pastofai, and'juridical aspects to be kept in mind

"in any future legislation. A concrete reflection of these

clarifications and confirmations would appear in Mata;monia'

‘Mixta, whiéh we shall study next.

14 Cited by P. Hebblethwaite,-Uﬁderstanding the Synod
(1968) , p. 87; see also G. Caprile, Il Sinodo dei Vescovi,
pe. 379. )




CHAPTER VIII

THE MOTU PROPRIO MATRIMONIA MIXTA
AND THE PROPOSED NEW LEGISLATION

L]

1. Matrimonia Mixta.

On February 19, 1969, Pope Paul VI appointed a speci?l
Commission of Cardinals to study anew the mixed-marriage
legislation and to prepare a document which would further
reform it in view of the experience gained from the applica-

tion of the provisional norms of Matrimonii Sacramentum and

in the light of the discussioné of the 1967 Synod of Bishops.

Toward the end of 1969, the Commission presented the document
t the Holy Father. On-January 28, 1970, it was distributed

| to the Episcopal Conferences, whose observations were examined

by the:Commission, around.the end of March.l The final text

© was published under the date of March 31, 1970, taking effect

on October 1 of the same'year.2

1 See P. Felici and I. Willebrands, "/Matrimonia
Mixta/™", in Communicationes, 2(1970), pp. 108-109; J. Tomko,
"De Litteris Apostolicis 'Matrimonia Mixta'", in ME, 95(1970),
ppe. 174-175. This author served as Secretary to the
Commission. :

2 Matrimonia Mixta, in AAS, 62(1970), pp. 258-263.

L
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In its introductory part, the document? seésrforth
some general principles and facts regarding the entire matter.
A marriage between a Catholic and a non-Catholic, baptized or
unbaptized, is a mixed marriage. However, neither in
doctrine nor in law does the Church place on the same level
a marriage betweeﬁ a Catholic and a baptized non-Catholic,
and one between a Catholic and an unbéptized person. The
Church has always expressed concern and exercised vigilénce
over mixe%,marriages, and does so especially today on account
of the coﬁditions of our present times. It continues to dis-
coﬁrage them, because, rather‘than serving asmeans of promoting
Christian unity, thgy tend, in general, to:cause'division
within the Christian family. Nevertheless, since the Church
wishes to respect £he natural right of man to marry and have
¢hildren, and also to be faithful to its pastoral ﬁission
and duty to assist‘and care for those involved in mixed mar-
riages, it attempts to provide legislation designed to

respect the natural right of man as well as the principles of

divine law.

%
3 For commenﬁ%ries, see, for example, K.T. Kelly, ™A
New Deal for Interchurch Marriages - Comments on the Recent
Motu Proprio™, in CR, 55(1970), pp. 621-645; U. Navarrete,
filommeintarium Canonicum ad Litt. Ap. Motu Proprio Datas
'Matrimonia Mixta'?, in Periodica, 59(1970), pp. 423-469;
P. Timmerm&ns, "New Norms for Mixed Marriages"™, in AFER,
12(1970), pp. 341-345; J. Tomko, "De Litteris Apostolicis
'*Matrimonia Mixta'", pp. 171-187; W. Daniel, "Mixed Marriages-
The New Promises™, in ACR, 48(1971), pp. 196-210.
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The principles of divine law are then enunciated:

The faithful should, therefore be taught that,
although the Church somewhat relaxes ecclesiastical
discipline in particular cases, it can never:
remove the obligation of the Catholic partner, '
which, by divine law, namely, by the plan OfWe
salvation instituted through Christ, is imposed %
according to the various situations. \

The faithful should, therefore, be reminded
that the Catholic partner to a mixed marriage has
the duty to preserve his own faith, and, there-
fore, is never permitted to expose himself tq a
proximate danger of losing it.

Furthermore, the Catholic partner in a mixed
marriage is obliged, not only to remain steadfast
in his faith, but also,.as far as possiblg
("quantum fieri potest™), to see to it that the
children be baptized and brought up in that same
faith, and also receive all those aids to etermal
salvation which the Catholic Church provides for
its members.% A :

The document acknowledges that, in view of the divine

law obligation of the Catholic partner, the matter of the:

4 "Edoceantur ergo fideles Ecclesiam, quamvis in
particularibus casibus vinculum ecclesiasticae disciplinae
aliquantum relaxet, numquam tamen posse partis catholicae
- obligationem auferre, quae lege divina, ipso videlicet
ordine salutis per Christum instituto, pro variis casuum
adiunctis imponitur. N

"Tdeo fideles commoneantur officium esse penes
catholicum coniugem propriae fidei conservandae, ac propterea
*ipsi numquam licere proximo illam amittendl periculo sese
offerre.

"Praeterea in matrimonio mixto pars catholica
obligatione tenetur non solum perstandi in fide, sed etiam,
quantum fieri potest, curandi, ut proles baptizetur et in
eadem fide educetur atque omnia salutie aeternae acclpiat
subsidia, quae Ecclesia catholica filiis suis suppeditat®,
Matrimonia Mixta, p. 259.
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upbringing of the children is a particularly dlfflcult one,
because "both husband and wife are bound by that~respon31bility
and may by no means ignore it or any of the obligations
connected with jt".? However difficult this problem might be,

the Church endeavours to face it through its legislation and

pastoral care. -

-

 The Motu Proprio then points to the fact that a
uniform canbninal discipline on nixed marriages today is not
possible, but that it must be adapted to various cases and

circumstances. In order to iliustrate how concerned the
Church has been to adapt its legislation to our times, the
document reviews the progressive aﬁtempts on’the part of the
Church from the time of the Second Vatican Council nntil the
pfesent. The introductory part concludes with the‘statement
that the norms to follow are in accordance with the mind of
the Coaciliar Decree on Ecumenism and of the’Declaration on
Religious Liberty, and also in careful consideration of the
wishes expressed in the 1967 Synod of Bishops.

The legislative part of the document comprises 17

norms. They deal withgthe nature of the impediments (norm§ 1
& 2); the dispensation (norms 3 & L); pastoral instruction

{norms 5 & 6); the canonical form (norms & & 9); liturgical

-

5 Mntrimonia Mixta, p. 259.
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celebrations (no;ms 11 & 13); Jjoint pastoral care (morm 14);
the abrogation of penalties (norm 15); convalidation (norm
16); thébcompetence of'thé'EpiSCOpal Conferences (norms 7, 9,
10.& 12); and the possibility of recourse to the Holy See
(norm 17). | ’

The prevailing spirit of the document aﬁpears to be
ecumenical and pastoral, Although the Church digcourageé
mixed marriages, it does not prohibit them most severely, as
stated in Canon 1060. Likewise, there is no mention of
persons belonging to a heretical or schismatic sect, but the
impediment of mixed religion exists for a marriage between a

Catholic and a baptized non-Catholic ("inter duas personas

L]
baptizatas, quarum altera sit catholica, altera vero non

catholica™). The reason for the prohibition of such a union
is that by nature it is an obstacle to the full spiritual

communion of the couple ("cum natura sua plenae spirituali

coniugum communioni obstet™). The Church is prepared to dis-

N -
_peunse from both impediments, provided there is a just cause

("dummodo iusta causa_habeaturn), Although it is awarg?of.
the difficulties der#ving from mixed marriages, it attempts
Lo overcome them by its legislation and pastoral watchfulness,

skill, and care.

a The document makes no explicit memtion of the divine

aw prohibition of a mixed ,marriage, if;there is danger to
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the faith of the Catholic partner and of the offspring, as

stated in Canon 1060. However, the question of divine law
appears to be brought out sufficiently by reference to it a
number of times. First, the document stateé that the Church's
legislation governing mixed marriages should observe
scrupulously the principles of divine law while respecting
the natural right of every person to contract marriage.6
Secondly, it admits explicitly that, although the Church
somewhat relaxes its own discipline in particular cases, it
can never dispense the C;tholic partner from the obligation
imposed upon him by divine law.7 Finally, the document
affirms that, in adapting the Church's legislation to the
conditions of our times, care should be taken that divine

law is not violated.8

Matrimonia Mixta appears to be unique in its concrete

descriotion of the divine law.9 While the earlier documents

referred to the need of respecting or safeguardlngxhhe divine

law, this Motu Proprio seems to spell out what it is, how it

is imposed, and what it entails in the concrete situation of

6 Matrimonia Mixta, p. 258.
7 Ibidem, p. 259.
g8 Ibidem, p. 260.

9 See J. Tomko, Matrimoni Misti, pp. 86, 121-122.
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a miggd marriage. The divine law is described és the éery
" plan of salvation institutgd through Christ (ipse ordo

salutis per Christum institutus), which imposes certain
obligations upon every individual, upon all those wha

- participate in'that plan, according to the various situations.
It would seem that, in this description of the divine law,
there is also an ecclesiological dimension, because the
document seems to imply that the Church itself is part of
that plan of salvation, and‘that, ultimately, it alone has
the mandate to interpret the extent and requirements of the
divine law in concrete‘situations.lo Accordingly, the Church
declares that, in a mixed marriage, the Catholic partner ié
obliged, by divine law, to preserve his own faith, not to
expose himself to a proximate danger of Iosing it, and to
see, as far as in him lies, that the children be baptized and
brought up in the same faith. F;om these obligations, the
Church feels, it cannot dispense; rather, it has the duty to -
aid the Catholic to be mindful of them.

The following requirements, then, are the means
established by the Church to aid the Catholic partner, to’
remind him of his obligations and also to support him in
fulfilling them: | (

\ .

10 See Lumen Gentium, par. &, in AAS, 57(1965),
pp. 11-12,

N\ \
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(norm 4) In seeking from the local Ordinary
dispensation from an impediment, the Catholic
partner shall declare that he is ready to remove
dangers o# falling away from the faith. He is
also gravely bound to make a sincere promise %to
do everything in his power ("gravi obligatione
tenetur promissionem sinceram praestandi, se.
omnia pro viribus facturam esse¥) to have all
the children baptized and brought up in the
Catholic Churech.ll

The declaration and the sincere promise demanded of the
Catholic partner are actually a restatement of what was
described earlier as his.divine law obligation. The declara-
tion concerns his own faith, and the Sincere'promise refers
to the religiqus upbringing of the'chilaren. Through these
the Catholic partner is being asked to give concrete '
expression and testimony to .the awareness and acceptance of
his responsibility beforg God to live his faith and to pass
it on to his children. Hence, by exacting'this declaration
and sincere promise'from him, the Church does not seem to
plaéé any additional obligation on him; rather, they seem to
" be designed as a reminder of his personal obligations and

responsibility, and as a support in carrying them out .1?

11 "Ad impetrandam ab Ordinario loci dispensationem
impedigienti, pars catholica declaret se paratam esse pericula
a fid¢' deficiendi removere. Eadem insuper gravi obligatione
tenetlr promissionem sinceram praestandi, se omnia pro viri-
bus-facturam esse, ut upiversa proles in Ecclesia catholica
baptizetur et educetur™, Matrimonia Mixta, p. 261.

12 See J. Tomko, "Aspetti teologici della problematica

dei matrimoni misti®, in La Collegialita Episcopale per il
Futuro della Chiesa 11969], PP. EE% L57; J. Coventry, minter-

Church Marriage 1¥, in The Way, lk(i97h$a p. 145.
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The obligation to preserve, profess, and propagate
his faith is incumbent on every Catholic.13 It appears to
derive from his own faith, his acceptance of it, and his’
understanding of its role in the plan of salvation instituted
through Christ. He is bound by this obligation always and
everywhere, and no one can dispense him from that. In view
of,thége considerations, the Church has consistently warned ‘
him of the possiﬁle danger to his faith in the context of a
mixed marriage. Marriage is an intimate and total community
of life and love,lh and, if the couple do not share the same
faith and religious convictions, the conjugal comfunion could
not be said to bé total,15 and there could also be danger to
each other's faith,l6 leading up to religious compromise and
tolerance at best and'indifferentism at worst.

In the present legislation, therefore, the Catholic
partner is asked to assume actively theﬂ;esponsibility

regarding hi§ own faith. His obligation is stated explicitly-

13 See Lumen /Gentium, par. 8, 11, 1k, in 44S, 57(1965),
11-12, 15~ +19; Gaudium et Spes, par. 48, in AAS,

2521966), gp. 1057—1E69; Apostolicam Actuositatem, par. Il, in
AAS, 58(1966), ?p. 847-849; Cravissimum EducationiS, par. 3.
ﬂ, in é,-é-_s,: 58 1966\}: PDe 731“:320 ‘ i

14 See Caudium et Spes, par. 48.

15‘See Matrigonia Mixta, pp. 258, 259, 260-261. ‘
A 16 See P. Felici and I. Willebrands, "/Matrimonia
Mixta/", p. 110. . 8

L
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and absolutely. While his duty towaid the children is

described in such conditional terms as as far as possible

and to do everything possible, no contingehcy is admitted in

—

his responsibility regarding his own faith. Rather, in order

to give evidence {hat he is aware of his duty and is
determined to persevere in his faith, he is required to make
a.declaration of his readiness to remove dangers of falling
away from it. T -

-

FOXROF R R ¥ ¥ Xk X X

o'

The Motu Proprio, in its introductory part, stated .

that, by divine law, the Catholic partner in a mixed marf&age

is obliged, as far as possible ("quantum fieri potest"), to

see that the children be baptized and brought up in his "own
faith. In order to remind him of this obligation and alsq,
to ask him to recognize it publicly, the document now states

‘
that he is gravely bound ("gravi obligatione tenetur") to

make a sincere promise ("promissionem sinceram praestandin)

to do everything possible ("se omnia pro viribus facturam

esse") to have all the children baptized and brought up in
the Catholic Church. It could be noted here that this
formulation appears to have been derived from the 1964

Conc:i.].:i.a:x:gg Votum.l7

) 17 See above pp. 123-124.

.
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Matrimonia Mixta reaffirms the grav;\ZEIigation of

the Catholic partner toward the religious upbringing of his
children. However, the manner in which this responsibility )
may be carried out in the concrete situation of a mixed mar-
riage seems to.ailow for certain coﬁtingency. While the
previous.legislation appears to have insisted on the Cath-
olic;s duty to,procure or pfbvide for the baptism and
Catholic uﬁbringing of the children, the present one seems
to insist on his sinéere intention and determination to deo
- everything possible to achieve that end. He.is not being
aéked to guarantee that the children would actually be raised
as Catholics, but to undertake seriously and sincerely his
respénsibility regarding these obligations and to be prepared .,
to do what he can in the'cgzérete circumStances, although his
best efforts may not always be successful. As a matter of
féct, there appears to be an acknowledgement in’ this neﬁ
provision that his sincere efforts may not always bring about
the desired geal.

| The obligation of the Catholic toward the children
seems to be formulated in relative and conditionél terms,
because it must also be understood in relation to Ehe faith
and religious convictions of his partner. The Catholic

should respect the conscience of his partmer, as he too has

the duty to live his faith a%g pass it on to the children.

A
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Neither partner ;hou%g_be*&eprived of the right to raise the
children; neither should shirk this responsibility.ls. In
view of these considerations, the Catholic.partner could oﬁly
‘be asked to‘promiée sincerely to be prepared to do what is
possibie according to‘thé various §i£uatiqns. Monsigqor Je

< . . ) ,
Tomko describes this obligation of the Catholic in these

words:

The promlse is of grave obligation, and it
showld be sincere, not superficial or fictitious,
but genuine; and it should be.made truly
conscious of one's responsibility. It could be
noted that this promise binds the Catholic
partner not only at the time of the dispensation
or the celebration of the marriage but throughout
his life, so that he should always see to ihe
Catholic upbringing of the children /... A

x ok ook ok ok H oK X %

We should now like to examine what, according to the

Motu Proprio, the non-Catholic is expected to do, so that the

Catholic partner could fulfii,his\obligations’towafd the
children. Notm 5 states: -

*

18. See Matrimonia Mixta, p; 259‘ Dignitatis Humanae,
par. 5, in AAS, 55(1966) , p. 993; see also the proposed new:
Canon 332, In Communlcatlones, 101978}, p. 105.

19 J. Tomko, "De Litteris Apostollc1s "Matrimonia
Mixta'", p. 181.
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At an opportune time, the non-Catholic partner
. should be informed of these promises /declaration _
'and promise/ which the Catholic partner has to .
make, so that it is clear that he is truly cognizant

("adeo ut constet ipsam vere consciam esse™) of 20
the promise and obligation of the Catholic pavtner.
The legislation in the CIC (Canon 1061, 81, 1 & 2) deﬁénded
that the non-Catholic promise ﬁo remove all dange:s to the
faish of his partner, anénalso to have all the children bap-

tized and brought up sblely in the Catholic faith. In view

of Matrimonii Sacramentum, in oréér to ensure the fulfilment
of the obligations of his Catholic partner, the non-Catholic
was to be informed of them, and was to be invited to promise
Sincerely and openly,thét at least he would not impede it.
"According to the present legislation, no proﬁise whatsoever
-Is demanded of him. He is.only to be informed of the
obligation and promise of his partner, so that he be aware
of them. What seems to be implied in this new provision is
the divine law obligation of the'Catholic partner on the one
hand,  and, on the other, the principles of Ecumenism and =
Religibus Liberty, and also the responsibility and right of
the ﬁon-Catholic partner to-the religious upbringing of the

childfén.

20 "De his promissionibus/a parte catholica faciendis,
pars non catholica tempestive ceftior fiat, adeo ut constet’
ipsam vere consciam esse promifsionis et obligationis partis
catholicae”, Matrimonia Mixta, p. 261.
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.

In the Conciliar Yotum (i964) and in the decisions
‘of the 1967 Synod of Bishops, it was desired, as a requirb-
mehﬁ for the granting of a dispénsation, that the non-Catholic
be not opposed to-the'promise bf his partner and not exclude
the baptism and;upﬁring;ng of the children in the Catholic
Church.?l No such requirement is mentioned in the Eggé
Proprio concgrning E}s attitude to the promise and obligation
of the Catholic partner. This omission appears to be of some
significance. For, it would seem that it is in view of this
modification that no mention i1s made in the document regard-
ing the need of any moral certitude of the fulfilment of the
promise by the Catholic, because the success of his sincere
efforts will depend on the attitude of hig partaner, which,
according to the present legislation, need not necessarily
be determined at the time of the promise, dispensation, or

marriage. It could be determined in the course of their
marriaze. ‘  '°

In the light of the present legislation, then, it
could be argued ﬁhaﬁ, even if it is not certain that the
children would be brought up as Catholics, or even if it is
foreseen that they would not be, the Catholic partner's

sincere promise to do everything possiﬁie would be sufficient

for a dispensation. This line of argument could be confirmed

21 See above pp. 123-12L, 15k.
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by some of the replies of the Sacred Congregation for the-

r]

Doctrine of the Faith subsequenp to Matrimonii Sacramentum,

where diSpenSations'were granted solely on the strength of
the Catholic's determination and intention to do his best,

although it was foreseen that all the children would not
actually be brought up as Catholics.?2

.

R & % % % ok ¥ % % ok

Before concluding our examination of the Motu Proprio, -

we should like:to_touch briefly upon another aspect of the
present legislation, that of the relationship bétween the

declarapion and sincere promise to the granting of thé dis-
pensation. Norm 7 refers to the declarations and promises

‘which are always required ("declarationes et promissiones,

quae semper reguiruntur®™). However, commentators, in general,

agree that these are not required for the valid granting of

a dispensation. They also express the view that moral -

' certitude regarding the fulfilment of the promise is not

22 See above pp. 146-147.

FaY
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rquifed.for a dispensation.23

At least three commentators have raised the question
of the relationship between the sincerity of the promise and
the validity of a dispensation, and have concluded that in-
sincerity would not affect the validip}-of the dispensation
and that it could no longer be a ground fox"1'I1uZLlity.21+ In
this,connection,.however, it could be noted that, .in view of
the emphasis Matrimonia‘Mixta seems to place on the personal
responsibility and obligation ‘of the Catholic partner, his
sincerity should be presumed and should not be called into
gquestion at é later date, even if the children were not

raised as Catholics. Indeed, the Motu Proprio itself seems

23 See U. Navarrete, "Commentarium Canonicum de Litt.
Ap. 'Matrimonia Mixta'", pp. 440-448; A.J. Bevilacqua, "Some
Problems regarding Episcopal Faculties"™, in The Jurist, 31
®S71), pp. 658-559; E. de Bhaldraithe, "A Point of Law in
the Motu Proprio on Mixed Marriages™, in CR, 56{1971),
pp. 399-401; M. Petroncelli, "Presupposti dei Matr. Misti e
Limiti tin Iure Condito'", in Ius Populi Dei, Vol. IITI(1972),
.ppe 430-431; J.E. Lynch, "Ecumenical Marriages™, in
Proceedings of CILSA,. 3511973), pe 40; "™ixed Marriages in the
aTtermath of 'Matrimonia Mixta!", in Jourmal of Ecumenical
Studies, 11(1974)}, p. 646; I. Ting Pong Lee, "Novissimae
Facultates Missionariae", in CPR, 54(1973), p. 348; F. Bersini,
nLa Legge vigente sui Matrimoni Misti", in ME, 99(1974),
‘p. 113; J. Coventry, "Interchurch Marriage I", p. 148; B,
O'Higgins, "Mixed Marriages: the 'Cautiones'", pp. 220-221.

2L, See B. Filipiak, "De Matrimoniis Mixtis™, in Il
Diritto Eecclesiastico, 82(1971), pp. 164-165; P.J. Shierse,
"New Mixed Marriage Norms", in The Catholic Lawyer, 17(1971),
p. 128; G.T. Barberena, "Los Matrimonios Mixtos en Perspectiva
Ecumenica®, in Lex Ecclesiae (1972), p. 378.

; /
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to suggest that his sincere ‘promise must be understood in

- relation to many other factors.

-

BT OX ¥ % & ¥ % x X

As a final point in our study of Matrimonia Mixta,
it could be stated that a significant clarification seems to
have emerged from the Motu Proprio on the meaning and extent

Gai~;g§ divine law obligation regarding the upbringing of the
chi

dren of mixed marriages. The document appears to suggest

that it consists solely in the Catholic partner's awareness
of his grave responsibility énd his determingtion.ﬁo do his
best to achiefe that goal in the concrete circumaggnces; any
guarantee or assurance or even moral certitude thét the
children would actualiy be raised as Gatholics\does not seem
to be of divine law.?? As we shall see later, many Episcopal -
Directories would attach great importance to this aspect of
the document in their 1nterpretatlon and appllcatlon of it
for their respective terrltorles. Against this background of

lul

Matrimonia Mixta, we now intend to study ‘the Propos

. /
legislation on mixed marriages.

25 See J. Tomko, "De Litteris Apostoll¢1s 'Matriﬁbnia

Mixta!", p. 177.
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2. The Proposed New Legislation.

26

According to a report'in Communicationes, the

Coetus de Matrimonio delayed the revision of Canons 1060-106L

and 1070-1071 until the promulgation of Matrimonia Mixtas

Upon its promulgation, new canons were drafte@'and.adapteg‘
for the Code, according to the very. spirit and, as far as

possible, even the letter of the document ("ad eiusdem mentem

imo, quantum fieri potuit, ad eiusdem 1itteram“).27 Thus,

the Coetus approved the pertinent norms of the Motu Proprio

as the new canons. As for the nature of the impediments, the
reason for prohibition of mixeé marriages, the motive for
.dispensation,‘competence of the Episcopal Conferences, and
pasioral care, it codified, with vefy little or no adaptation,

norms 1-3, 7, 12 and 14 of Matrimonia Mixta; and, as for the

dispensation, declaration and sincere promise, the Coetus

codified, verbatim, norms 4 and 5 of the Motu Pr:gprio.28

The complete text of the revised canons on mixed mar-

riages is contained in the Schema on the Sacraments (1975):29

26 See Communicationes, 5(1973), p.70.

27 Ibidem.
28 Ibidem, pp. 70-72.
29 Schema Documenti Pontificii Quo Dlscipllna Canonica

De Sacramentn.s?ecognoscmur, [Romae/, lypis Poliglottls
Vaticanis, 1975.

)
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distributed to the Episcopal Conferences, Roman Congrega-
tions, and Ecclesiastical Faculties, for consultation and
comments. The impediments of mixed religion and disparity
of worship are tregtea in Titulus VII, De Matrimonio, Canons
- 276-280 and 285-286; Canons 276 and 285 dealing with the
nature of the impediments and the reason for the prohibition
of mixeq.marriages, Canon 278 and 280.describing the
competence of the Episcopal Conferénces, andtgpnon 279
pointing to the need of paste?al care are all derived sub-
stéfrially, and in some cas;s literally, from norms l,‘2, 7

12 and 14 of Matrimonia Mixta. Through Canon 286, the

provisions of Canons 277-280 regarding the dispensation,
declaration, and sincere promise are extended also to the
impediment of disparity of worship. As these canons do not

seem to contain any significant alteration from the norms of

the Motu Proprioc, they require no comments here.

Canon 277, describing the.circumstances ﬁnder which
a dispénsation,may be granted from either of the impediments,
reads as follows: |

8 1. The local Ordinary may dispense from the
impediment of mixed religion, provided there is a
Jjust and reasonable cause and the conditions out-
lined in par. 2, 3 and L are fulfilled.

§ 2. In seeking a dispensation, the Catholic
partner shall declare that he is ready to remove
dangers of falling away from the faith; he is also
gravely bound to make a sincere promise to do all
in his power to have all the children baptized and
brought up in the Catholic Church.
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~

8 3. At an opportune time, the non-Catholic
partner should be informed of these promises
which the Catholic partner has to make, so that
it is clear that he is truly cognizant of the
promise and obligation of the Catholic partner.

. 8§ 4. Both partners are to be clearly instructed
on the ends and essential properties of marriage,
not to be excluded by either partner.3C :

The Canon refers to Matrimonia Mixta, norms 2-6, as its

source. However, some differences, both "in spirit and in
letter", from these norms are apparent in this proposed Canon.

The Motu Proprio required a just cause ("dummodo ius-

ta czusa habeatur") for a dispensation; but Canon 277 requires

a just and reasonable cause ("dummodo iusta causa et
. ]
rationabilis habeatur™). This alteration does not seem to

‘g'ube very significant, as a just cause will also be a reason-

able one in the ordinary sense of these words.
—

.
‘

30 "Can. 277 (CIC 1061). 8 1. Ab impedimento mixtae
religionis Ordinarius loci dispensationem concedere potest
dummodo iusta causa et rationabilis habeatur et impletae sint
conditiones de quibus in 88 2, 3 et 4.

"8 2. Ad impetrandam dispensationem, pars
catholica declaret se paratam esse pericula a fide deficiendi
removere; eadem insuper gravi obligatione tenetur
promissionem sinceram praestandi, se omnia pro viribus
facturam esse, ut universa proles in Ecclesia catholica
baptizetur et educetur. .

) "8 3. De his promissionibus a parte catholica
faclendis, pars non catholica tempestive certior fiat, adeo
ut constet ipsam vere consciam esse promissionis et
obligationis partis catholicae.

"8 4. Ambae partes edoceantur de finibus et
proprietatibus essentialibus matrimonii, a neutro contrahente
excludendis", Schema de Sacramentis, p. 78.
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Although Matrimonia Mixta states a -number of times

that the declaration and sincere promise are always required,

nowhere is this requirement mentioned as a condition for the

t

dispensation, with a si or dummodo or similar expression.3l

r

As a matter of facf\\t e Motu Proprio treats in two separate

paragraphs of the nee for a just cause and tQPQneed for the

declaration and sinceye promise; and dummodo appgars only in

the first paragraph relation to the just cause.

Again, according to the Motu Proprio, the need to

inform the non-Catholic of the obligation and promise of his
partner does not at all seem to be a requirement for dis-
pensation. The document appears to require this intimation
quite independently from what the Catholic partner is required
to do while seeking a dispensation. Likewise, the need for
instfucting the couple au the ends and essential properties
of mérriage does not in ény way seem to be a requirement for

dispensation. Although these two norms of Matrimonia Mixtd

follow immediately the norm regarding the declaration and
sincere promise required for the dispensation, they do not
seem to be part of that requirement, and their relation to
the dispensation is only indirect in view of the common
responsibility of the couple to respect each other!s religious

convictions and to accept marriage as the Church sees it.

31 See Canons 1l and 39, CIC.
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Norms 5 and 6 of the Motu Proprio, then, would seem to be

designed for pastoral and instructional purposes rather than

as requirements for the dispensation. As we shall see later,

L 4

the Episcopal Directories, in considering a dispensation,‘
would take into account, in most cases, only the declaration
and singggg promise of the Catholic partner.

Cansﬁ‘277, however, renders norms 4-96 of Matrimonia

Mixta in the same vein as three conditions without the ful-

filment of which, at least by implication,-a dispensation
Eould not be granted. In the present formulaﬁion of the
Canon, the conditional dummodo seems to extend not only to
"the need for a just and reasonable cause, but also to the
declaration gnd sinpere promise, the intimation to the non~
Catholic, and the inSﬁruction of tge couple. 'This, however,
appears to be a departure from the provisions of the Motu
Proprio, as the Canon seems to exgct more than provided for

by the document. Yet, in one of the more recent issues of

Communicationes, we find reference to an attempt to rectify

and clarify the situation.

In view of the suggestions received on the proposed
canons, the Consultors for the Commission for the Codifica-

tion decided to suppress the prohibitive impediments.32 In

‘32 See Communicationes, 9(1977), pp. 132-134.
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the light of this change, they also felt that the.Canogs oﬂ
mixed marriages had to be reorganized.33 We are interested (
here mainly in the proposed revisioﬁ of the Canons governing |
the dispensation, declaration, and sinceré promise. N

In the April- 29, 1977 meeting of the Coetus,'it was
decided‘igét the formulation of Canoﬁ 277 'should be altered
to read:Tn [..7 the Catholic partner shall declare. /i../
and also make ‘a sincere promise /.../". The reason for this
revision, the Coetus argued, was that it wouid indicate more
clearly that these are two conditions for the dispensatioﬁ

{mita clarius apparet duas esse conditiones ad dispensationem

impetrandam™) .ok

The rélationship between thése conditions and the dis- *
-pensation, however, was clarified during the discussion oﬁ.
Canon 278. A suggestion was made to t@e effect that it be
clearly stated in the Canon whether or not the promises

{"promissiones®™) were required for the validity of a dis-

pensation. To this suggestion, the (onsultors responded:

~

33 Commdnicationes, 9, p. 353.

-~

, 34 "De Can. 2(= 277 schematis) -- Unus Consultor
proponit ut in § 2 dicatur: '... declaret ... removere, atgue
promissionem sinceram praestet se omnia pro viribus etc, ...';
ita clarius apparet duas esse conditiones ad dispensationem .
impetrandam. Propositio omnibus placet®™, Ibidem, p. 355.
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. Fro e tenor of the law, it is evident that
only a just cause is required for the validity of -

the dispensation ("ex tenore legis clare evinci

ad validitatem requirli tantum lustam causam") ,

and that. the norm governing the promises does not

affect the validity of the digpensation ("ideogque

normam de 'promissionibus' nox afficere validitaten
dispensationis®).s>

Hence, the Consultors concluded that nothing was to be added

to the Canon in this regard.

In the light of the discussions, Canon 277 was
revised to read as follows:

§ 1. From this prohibition /of contracting
a mixed marriage/ the local Ordinary may dispense
if (si) there is a just and. reasonable cause; and
provided (dummodo) the following conditions are
fulfilled. .

1) The Catholic partner shall declare that he ~
is ready to remove dangers of falling away from
the faith, and also make a sincere promise to do
all in his power to have all the children baptized
and brought up in the Catholic Church.3 o

‘35 "Suggestum etiam est ut clare dicatur an
'promissiones!, de quibus sermo est in canone, requirantur
ad validitatem dispensationis vel non. '

"Consultores respondent ex tenore legis clare
evinei ad validitatem requiri tantum iustam causam ideoque
normam de !promissionibus® non afficere validitatem
dispensationis, quare nihil est addendum-in canone”,
Communicationes, 9, p. 356.

<

, 36 "Can. 2 (= Can. 277) & 1. Ab hac prohibitione
1oci Ordinarius dispensationem concedere potest, si iusta et
rationabilis causa habeatur et dummodo impletae sint conditio-.
nes quae sequuntur: -

1) pars catholica declaret se paratam esse.pericula
a fide deficiendi removere atque sinceram promissionem prae-
stet se omnia pro viribus~facturam esse, ut universa proles in
Ecclesia catholica baptizetur et educetur®™, Ibidem, p. 357.
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The rest of the Cdnon has undergone no revision except in
the alteration of "pars non catholica™ to Maltera pars"” -

(n. 3}.37

The revised Canon calls for some brief comments..
Although-it was agreed among the Consultors that only a just

cause is required ("requiri tantum iustam cau?gm") for the

validity of the dispénsation, that cause is again described

. . \ -
in the Canon as just and reasogable cause ("si iusta et

rationabilis causa habeatur").

B According ‘to the Consultors, tﬁe formulation regard-
ing the declaration and sincere promise was altered in order
to 1llustrate more clearly phét,these are two conditions for
the dispensation. This alteration, however, seems to place °
both the declaration and the sincere promise on the same
level., This appears to bé contrary to the mind of the Motu

Proprio. It dealt with the declaration and sincere promise

separately on two

nt levels in order to emphasize the
various degrees of obligations, in order to indicate the
absolute character of one's obligation toward his own faith
and the relative character of his obligation toward the
religious upbringing of the children. As we shall see later,

in keeping with the mind of Matrimonia Mixta, most of the

Episcopal Directories treat the two obligations with

37 Communicationes, 9, p. 358.
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differing emphases. ‘
Although the thqu;tors pointed out that the nomm

gdverning the promises {more precisely, declaration -and

promise) does not affect thétvalidity of the dispénsation,
the ;h;ee numbers (1-3) of Canon 277, describing the con-
ditiéns for the dispens;;ion are introduced byxgummodéig In
view of the explanation_providpd by the Consultors, nn. 1-3
are not for the validity of the dispensation,'fegardless of

their introduction by dummodd. This would.certainly be more

in keeping with the provisions of Matrimonia Mixta. It is

worth noting -that in the 1978 issue of Communicationeswe find

reference to an attempt to clarify this point further. The -
proposed new formulation of the Canon leaves out dummodo,
and provides that the local Ordinary is not to grant a dis-
pensation unless the conditions mentioned in the subsequent
numbers are verified. Accordingly, the ;evised text reads:
From this law /prohibiting mixed marriages/
the local Ordinary may dispense if there is just
and reasonable cause; he may not grant a dis-

pensation ("eam ne concedat“% unless the follow-
ing conditions are verified.J8

k4

38 "Ab hac lege loci Ordinarius dispensationem
concedere potest, si iusta -et rationabilis causa habeatur;
eam ne concedat nigi impletis conditionibus quae sequuntur:.

[...J", in Communicationes, 10{1978), p. 127.

-




CHAPTER IX

THE EPISCOPAL DIRECTORIES I:
THE DECLARATION AND SINCERE PROMISE

In its introductory part, Matrimonia Mixta acknow-

ledges-that a uniform canonical discipline on mixed marriages
is not possible today, but that it must be adapted to the

Yarious\gircumstances and situations{l In view of this, the

Motu Proprio, after establisiing certain norms and require-
ments to safeguard the principles of di%ine law, enjoins the
Episcopal Conferences to make provisions for the application
qf these norms in their respective territories:

(norm 7} Within its own territorial
.competence, it is for the Bishops' Conference to
determine the way in which these declarations and ‘
promises, which are always required, shall be
made: whether by word of mouth alone, in writing,
or before witnesses; and also to determine what b
proof of them there should be in the external
forum, and how they are to be brought to the
knowledge of, the non-Catholic partner, as well as
to lay dows whatever other requirements may be-
opportune.

1 See Matrigonia Mixta, p. 259.

2 "Conferentiae Episcoporum est, secundum proprii
territorii competentiam, statuere modum quo hae declarationes
et promissiones, quae semper requiruntur, faciendae sint,
sive ore tantum, sive etiam scriptis, sive coram testibus;
tum rationem definire qua de ipsis et in foro externo constet
et pars acatholica certior reddatur; itemque edicere quae
aliaésint, pro opportunitate postulanda®™, Matrimonia Mixta,
pP. 261. X
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This provision of Matrimonia Mixta has been considered by

many as one of its most noﬁewérthy featﬁres, since it seems
to leave a great deal of flexibility and latitude to the
Episcopal Conferences in applying the legislation to the
pastoral needs of their 17egi:on5.3 The Holy See is onl;/to
be informed of the decisions taken by the Conferences.h

A detailed comparative study of the various“Epis-

‘copal Directories, however valuable it might be, is beyond

the scope of our present research.”’ Our main task here is

to examine how, in the process of the implementation of the

general norms, the vaxious Episcopal ‘Conferences have inter-
preted the obligatiofds of the Catholic paftner and what
significance e attached to the declaration and

sincere promise required of him.

3 See, for example, T.J. Connolly, "Mixed Marriages",
in ACR, 47(1970), p. 270; F. Timmermans, "New Norms for Mixed
Marriages", p. 345; J. Tomko, "De Litteris Apostolicisg
'Matrimonia Mixta'™, pp. 185-186; Matrimoni Misti, p. 86;
(Anonymous], "Matrimonia Mixta: Some Episcopal Directories",
in One in Christ, 7(1971), p. 217; J. Hotchkin, "Mixed Mar-
riage Keview and Preview"™, in HPR, 71(1971), p. 344; J.E.
Lynch, "Ecumenical Marriages™, p. 38; I. Willebrands, .
"Oecuménisme 1970, Rapport du Cardinal Willebrands", in DC,
68(1971), p. 619; G. and E. Marcheselli, Matrimoni
Interconfessionali e Camui.nitd Cristiana (1973), pp. 121-122.

L See Matrimonia Mixta, p. 262.

5 Two articles analyzing a limited number of
Directories are available: R. Beaupére, "Les épiscopats
d'Occident ont précisé la nouvelle législation des "Tmariages
mixtes'™, in Informations catholiques Internationales, 373
(1970), p. 19-22; [Anonymous),"Matrimonia Mixta: Some
Episcopal Directories", pp. 216:?33. ~
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For the purpose of our study we gathered information

concerning the implementation of Matrimonia Mixta'by forty

representative Episcopal Conferences. Seven of these had
not issued any Directories, but left the local Ordinaries to
establish guidelines‘for.their respective territories.
Information received from three of the Conferences was nou
particularly relevént or useful to our purpose. The thirty
Directories6 which we were able to study showed a éﬁnsider-
able diversi%y; they seemed to represent a wide range of
attitudes and interpretations reflective, obviousiy, of the
pastoral situations; and they seemed to differ one from
another both in form and in content.’ ¥
Most of the Directories have done simply what the

Motu Proprio demanded of the Episcopal Conferences:

established the modalities of the declaration and promise,
. decided the manner for proof of them in the external forum,

and adopted the means of bfinging them to the attention of

the non-Catholic partner. Some.Directories have only taken

into comnsideration the marriage between two baptized persons;

¢ 6 These Directories are by the Episcopal Conferences
of: Argentina, Australia, Austria, Belgium, Canada, Ceylon -
(Sri Lanka), Chile, China, England and Wales, France, Germany,
Holland, India, Ireland, Italy, Japan, Malta, New Zealand,
North Africa, Peru, “Rhodesia, Scotland, South Africa, Spain,
Switzerland, Tchad, Thailand, Togo, United States, and Zaire.

{
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others, while considering both impediments, have made no ‘dis-
tinction regarding the requirements; yet others ggré‘made
special provisions for marriageé between a Catholic and an
unbaptized person. A few of the Directories have commented
on, the document in general and on the declaration and pronise
in particular in their theological, juridical, ecumenical,l
and pastdral perspectives. We shall give particular con-
sideration to these after examining how the Directories have

complied,_in general, with norm 7 of the Motu Proprioc.

1., Manner of Exacting the Declaration
and Promise.

According to Matrimonia Mixkta, the'Catholic partner is

required to make a declaration of readiness (M™pars catholica

declaret se paratam esse") regarding the'protection of his

own faith, and a sincere promise ("promissionem sinceram")

concerning the religious upbringing of the children (norms 4

& 7). However, in norm 5, the document speaks of the °

_pfomises (promissiones) which the Catholic partner has to

make, obviously referring to both the dqglaration and the
promise. This confusiop in terminology appears also in some
of the Directories. Thus, some require two promiges; others,
although they mention the declaration and promise separately,
refer to them later as the promises; still others speak of

two declarations or one declaration of intent encompassing
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ol

both‘bbligationé;

There appears to be a gengral preference for written
declaration. and %romise. Most often this amounts to the
Catholic partner's signing a prepared statement or formula.
A small number of Directories require the presence of wit-
nesses, who, too, are to sign the document. Only éral
declaratibn and pfomise are demanded by some. Here we find
a wider variety.. In some instances;~a prepared statement or
formula is read by the Catholic partner; in other éases, he
is free and is even encouraged td\formulate his own. In
some other cases, he responds to the questlons put to him by
bhe priest, in order to ascertain his awareness of his
obligations and also.his positive attitude and disposition
to them; the priest uses a prepared formula or is free to
make his own. Whether the declaration and promise are made
orally or in writing, they are always madé in the presence
of an ecclesiastica; authority (local Ordinary or h;s del-
egate, parish priest or his delegate, or deacon), and his
attestation is consideréd proof that they have been made.

In all instances, tﬁey are to be made in the course of the
pre~nuptial inquiry, instructions, or preparation. |

The Directory of the Chinese Bishops! Conference
contains a ﬁarticular,provision in this regard. .As a rule,

the declaration and promise are to be made in writing.
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. However, if the non-Catholic partner has serious objection
to having ;he& in writing, they could be made orally before

the priest or before two witnesses; and this fact is to be

the Matrimonial Register.7

< 2. Necessity of the Declaration
and Promise.

-

J

The Motu Proprio uses four different phrases to

indicate the need of the declaration and promise from the

Catholic partner: he shall declare {"pars catholica declaret"),

‘he is gravely bound to make a sincere promise {(Mgravi obliga-

tione tenetur promissionem sinceram praestandi™), these prom-

ises which the Catholic partmer has to make ("de his

promissicnibus a parte Catholica faciendis™), and, these
\ —

declarations and promises, which are always required ("hae

declarationes et promissiones, quae semper requiruntur®)

(norms 4, 5 and 7). We pointed out ezrlier that commentators
agree, in general, that the declaration and promise are not

recuired for the validity of a dispensation.8

7 "Tales autem promissiones aut declarationes
generatim scripto fiant. :

"In casu autem quo pars acatholica serio opponatur
talibus promissionibus aut declarationibus seriptis, fiant
oretenus. Quo in casu fiant coram sacerdote vel coram duobus
testibus. Factum vero istud notetur in libro matrimoniali
Lo.J", Ex Actis Conf. Ep. deibus 2/4-30 iunii 1970, norm L.

g See above pp. 181-182.
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Tt

" Of the thifty Directories we examined, twenty-nine
require some form &% declaration of intention and promisé,
some form of manifestatioh of an awareness and commitment,
in a more or less juridical form, from the Catholic partnef
concerning his obligations toward his own faith and the
religious upbringing of the children. The Statement by the
Dutch Episcopal Conference appears to be unique in its form
and content. It is a joint declaration by the Dutch
hierarchy, the Dutch Reformed Churches, and the Dutch
Lutheran Church.9 In this agreed Statement, no declaration
or promise, in whatever form, is required of the Catholic
partner. We shall refer to thig document in more detail later.

A few Directories make explicit mention of the need
for the declaration and promise, some in general terms, others
in relation to the dispensation and permission for a mixed
marriage. Thus, the Japanese Directory states that, according

to Matrimonia Mixta, the Catholic partmner is required to make

two pfomises ("duo promittere debet").lo Hence, before a

dispensation is granted, he. has to promise, according to the

formula, to preserve faithfully his Catholic faith and also

9 A Joint Declaration by Dutch Catholics and
Protestants, May 8, 197L, in One in Christ, 8(1972), pp. 93-96.

10 "Secundum Motu Proprio *Matrimonia Mixta!l
(31/III/1970) pars catholica duo promittere debet: Loo. M,
Normae pro Matrimoniis mixtis, May 1970, norm 1.
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to do his best toward the baptism and Catholic upbringing of

the children.l™

The Canadian Directoryl2 points out that,

The celebration of a mixed marriage cannot be
authorized /...] when the Catholic party refuses
to promise to be faithful to the Catholic faith
and to see to the Catholic baptism and education
of children to be born from the marriage (norm 6).

According to the Directory of England and Wales,13

In leaving it to the Episcopal Conference to
determine the way in which the declaration and
promise are to be made the Pope insists again
that this declaration and .promise are always

Tequig?d if a dispensation is to be granted
p. L]

The Pastoral Cuide, issued by the Episcopal Con-

ference of New Zealand,l“ states explicitly that,

11 The formula of the promise is available only in
Japanese; the English translation was obtained through the
kindness of Fr. J.P. Labelle, SS.

12 Mixed Marriage Legislation for Canada, approved
by the Canadian Catholic Conference Plenary Assembly -
September 20-24, 1971.

13 Mixed Marriages. A Revised Directory by the
Episcopal Conference of mnpgland and wales, 1577.

14 Pastoral Principles and Norms of the Motu Proprio
"Matrimonia Mixta", nresolutions of New Zealand Episcopal
Conference, April 1971. A Pastoral Guide, Issued by
authority of the New Zealand Episcopal Conference, June 1976.
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Only when the Bishop has received the
Catholic's promise to avoid anything that would
endanger the practice of the faith and to do all
in his or her power to have the children
baptized and brought up in the Catholic Church
will he grant permission to celebrate a mixed
marriage /p. 53.

The Episcopal Conference of North Africa deals only
with the mixed marriages involving the impediment of dis-
parity of worship. In their Directory, the Bishops state
that, for matters regarding marriages between a Catholic and

. . L
a baptized person, they have decided that one should refer
to the French Directory. Regarding therdeclarition and prom-_
ise, the North African Directory requires the priest to
discuss the matter with the Cathélic partner and give
assurance that he has accepted in all sincerity the demands
of the Church. And this, the Directory adds, is a condition
for thé’validity of the dispensation.l5

Amohg the directives established by the Bishops!

Conference of Peru, we read the following statement: "The

promise of the Catholic partner, which is necessary in every

15 "Le prétre établira un compte rendu suffisamment
élaboré des entretiens qu'il aura eus et de leurs conclusions
sous forme de déclaration d'intention; il donnera l'assu-
rance que les exigences de 1'Eglise sont sincérement accep-
tées, ce qui est une condition de validité de la dispense™,
Directives pour ltapplication de MOTU PROPRIO sur les maria-
ges mixtes, /no date/, number 14.
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case,.shall be in writin_g“.l6
The Statemeﬂt by the Scottish hierarchy insists that,

When permission is granted by the Church for
a mixed marrizge, safeguards to the faith of the
Catholic partner, and safeguards to the faith of
any children who may be born of the marriage,
are still required. These promises must be given
by the Catholic and intimated to the non-
Catholic.17 : .

Citing norm 4 of the Motu Proprio, the Directory of

the Bishops! Conference of‘Togo argues that the expressions
thére indicate thaf the two conditions are required for the
validity of the dispensation. Hence, the parish priest who
petitions the dispensation is té S}Ve assurance that the
above conditions have been verified.18

| According to the Directory of the United States,19

the declaration and promise of the Catholic are "necessary

16 "La promesa de la parte catdélica, necesaria en
cualquier caso, serd formulada por escrito”, Disposiciones

Viegentes de la Conferencia Episcopal sobre Matrimonios
Mixtos, Promulgada en 1572 (16-1X-72), norm 6.

17 The Directory of the Scottish hierarchy was read
at all Masses in Scotland, on October &4, 1970; it is available
in The Tablet, October 10, 1970, p. 991.

- 18 "/...] Ces expressions montrent que ces deux con-
ditions sont exigées pour la validité de la dispense. I1 im-
porte que les curés qui préseatent la demande de dispense se
portent garants que ces dispositions sont réalisées™, Motu
Proprio "™Matrimonia Mixta" Etablissant les Normes Relatives
aux Mariages Mixtes et Dispositions communes de la Conf'érence
Episcopale du Togo, 21 janvier 1971, p. 6. - -

19 Statement of the National Conference of Catholic
Bishops on the lmplementation of the Apostolic Tetter on
Mixed Marriages, danuary 1, 1971.




THE EPISCOPAL DIRECTORIES-I ' 203

for dispersation from the impediment to a mixed marriage”

(norm 5).

3+ Sincerity of the Promise.-

Matrimonia Mixta states that the Catholic partner is
Q .

gravely bound to make a sincere promise ("promissionen
sinceram™}. DMost of the Directoriés have incorporated this
phrase in the formulae aﬁd comments and have emphasized it.
" However, two Directories seem to attach additional importance
to the sincerity in relation to the dispensation, thereby
also imposing added responsibility on the priest. The
Canadian Directory requires that,
) " The priest wholﬁrepares the couple for mar-

riage will inform the Ordinary that these promises
T\\Lwere sincerely made and that he is morally certain

jthat the Catholic party will do his best to be™.
\Eiithful to his obligatiqns. .

\\Eﬁa\gglpbration of a mixed marriage cannot 6&
authorized in those cases where it is clearly - .
evident that the Catholic party is not sincere. in

making the promises /...J7 (norm 6). : v

Commenting on the promise, the Directory of the
United States adds: .

The promise of the Catholic must be sincerely
made, and is to be presumed to be sincerely made.
If, however, the priest has reason to doubt the
sincerity of the promise made by the Catholic, he
may not recommend the request for the dispensation
and should submit the matter to the local
Ordinary (norm 9).

Y
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In our analysis of the Motu Proprio, we suggested that, in

., . view of the emphasis the document seems to place on the
spersonal responsibility and obligation of thé Catholic part-
ner, his sincerity should be presumed.20 It is true that
the document makes explicit mention ‘of sincerity. Neverthe-

v . . .
%Less, from the general tone and spirit of Matrimonia Mixta,

it would seem that the emphasis is not so much on the Teed
for any "juridical sinceriﬁy" in relation to the dispensa-
tion as on the Catholic partner's over-all readiness to
acknowledge and assumethis obligations.

4. Manner of Informing the

non-Catholic Partner. ‘\

A wide variety appears in the means sugéested for
bringing the obligations of the Catholic to the attentioﬁ of
ﬂhis partner. In some instances, th? declaration and promise
ége to be mdég/also in the presence of the non-Catholic; the
French Directory prefers a "joint declaration of intention®,

when possible. Some Directories require the priest who

. 20 P.J. Schierse offers the following comments regard-
ing this matter: "The presumption of sincerity on the part -
of the Catholic in making the promise is a nuance which .
bespeaks a renewed personalistic approach and, therefore,

to a certain extent is a change from the presumption of law
evident in the 1918 Code which presumes institutions rather
than persons™, in "New Mixed Marriage Norms", p. 128.

/s
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prebafes the couple for marriage'to assumé the task; others
impose the obligation om the Cathollc partner himself; yet
others leave it to the ;espon51bllity of the priest to see
o it in whatever way hegthinks proper. A few Directories
demand a written ié?tement f;;m the non-Cathollc regardlng
his knowledge and Eyareness of the obllgatlons of the
Catholic partner. In all cases, the attestatlon of the
priest is considered proof that the non-Cathollc has been
duly informed. In general, the Directories require the
intimation to be made as scoon as a marf¥age is contemplated,
or at least during the preparation for it. Some point out
that such.a step would also enable the couple to reassess
their association and contemplated marriage.

The Japanese Directory contains an additional provi-
sion in relation to this matter. In virtue 6f the Faculties
granted to Japan in 1938,21 regarding the equivalent prohisés,
the intimation to the pon—CathP%iQ\iiuld be omitted if it

\\\j;Eﬁne:_hg_dggg_E; if it is inex#edient to do so. The parish
priest is to note in the formu;é of the promises of the

Catholic whether the non-Catholic has been informed of the

obligations of his partner or the notification has been

21 See above p. 72.

A
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omitted.?% i | N
In contrast to this, thé Directory of Peru requires
the non-Catholic to be informed of more obligations of his

Catholic'paptner thah mentioned in the Motu.Proprio.

Accordingly, the non-Catholic is to be informed of theﬁfol-
lowing obligatiohs of his partner: to fulfil the reliéious
- duties of the Catholic Church; to see to thé baptism and
Catholic upbringing of the children; and not to present
himself before a non-Catholic minister to give or renew the

. R . 2
matrimonial consent. 3

5. The Non-Catholic and the Dispénsation.

Matrimonia Mixta is silent as to what course of

action should be taken if the non-Catholic 0pposeé'the

22 "Si notificatio de promissionibus partis catholicae
parti acatholicae facienda, fieri non possit vel non expedi- .
at eam fieri, omitti potest, utendo facultate adhibendi
cautiones aequipollentes an. 1938 Episcopis Japoniae concessa.
: "Quare in Formumla promissionum partis catholicae
Parochus adnotet an certo constet de notificatione ad partem
acatholicam vel an haec notificatio, adhibendo cautiones
aequipollentes, omissa sit", Normae pro Matrimoniis mixtis,
norm II, 2.

23 "También la parte acatolica debe ser de inmediato
informada sobre las obligaciones que un cdnyuge catbdlico

"tiene, a saber: Cumplir con las obligaciones religiosas de
la Iglesia catélica, cuidar el Bautismo y educacidén de los

hijos, y no presentarse para el efecto de pronunciar’o
renovar el consentimiento matrimonial ante un ministro

" acatdlico", Disposiciones Vigentes, norm 7. .

—
N
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fulfilment of his partner's obligations, or if it is féfeseen
that the good‘intgntions and ea{nest efforts of the Catholic
partnef_would not bring about the desired goal. We suggested
earlier that, in view of the general tone and spirit of the

Motu Prqg;io; and in the light of the replies from the Sacred

Congregation for the Doctrine of the Faith subsequent to

Matrimonii Sacramentum, dispensations could be granted

;ndependent.of the disposition of the non-Catholic and
without moral certitude regarding the baptism and Qatholic
upbringing of the children.?* Some Directories, however,
have, considered this situation,differently,‘

The Directory of England and.Wales views the situa-
tion thus:

Problems can indeed arise if the non-Catholic
is determined to prevail upon the Catholic to
abandon his faith, or is determined that the
children (or some of them) shall be baptized and
brought up outside the Catholiec Church. This
problem is acute when the non-Catholic adopts
this attitude from conscientious conviction. [...J/
if the attitude of the non-Catholic remains so
closed to the Catholic baptism and education of
the children that it makes a non-sense of the
Catholic's undertaking to do "all in his power?,
then the matter must be referred to the local
Ordinary because the need to refuse the dispensa-
tion may well have risen (pp. 15-16).:

In keeping with this statement, in the application for the

dispensation, the p;iest is required to declare that,

2L See above pp. 180-181.

-
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In his opinion the non-Catholic will not
oppose the Catholic's fulfilment of his declara-
tion and promise in such a way as to make them

- meaningless (p. 19).

4

P

¢ Also the New Zealand Directory séems to take a similar
stand regarding this matter. It states:

[...J] what is to be done if it appears that
the non-Catholic is determined to prevail upeon
the Catholic to abandon the Catholic Faith, or
is determined that some at least of the children
shall be baptized and brought up outside the ’
Catholic¢ Church. This problem is acute when the
non-Catholic adopts this attitude from conscien-
tious conviction.

In such a situation it is not enough for the
Bishop to know that the Catholic has declared his
readiness to preserve his faith and has promised
to do his best to ensure the Gatholic baptism and
upbringing of any children of the marriage.
Information regarding the strength of faith and
religious practice of the Catholic, together with
an account of the outlook of the non-Catholic,

wiél also be required before a decision can be
made.

It is not desirable to attempt to legislate
for every eventuality. The Bishop will give his
pastoral consideration to the facts laid before
him and will act according to his conscience 1in
deciding whether or not to grant a dispensation.

By way of Norm, therefore, we agree that if,
to the knowledge of the priest, the non-Catholic
is opposed to the fulfilment of the Catholic's
obligation, the full situation must be explained
to the Ordinary when application for the dispensa-
tion is submitted. Though such cases are rare,
they are nevertheless extremely difficult, and
the dispensation may have to be deferred for
further examination, or refused (pp. 18-19).

We cannot fail to note here that these statements are iden-

" tical with those contained in the 1970 Directory of England
. o
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and Wales;zs o
According to the Directory of Peru, the non-Catholic
should be informed, as early as possible, of the obligations
of his partner. The parish priest is required to enquire
prudently of the non-Catholic's disposition and attitude
regarding this matter. If he agrees to grant freedom to his
Catholic partner to fulfil these obligations, he must give
written evidence to that effect. If, on the contrary; he is
unable to agree to these for reasons g¢f conscience, the
Ordinary will review tﬂe entire mattey in individual cases
to establish whether it is a simple o Jjection to a formal'
nromlse, or a refusal to participate in the r&%;glous up-
brlnglng of the children, or a total and decisive exclus;on
to the extent that the children w111 be baptlzed and brought
up in a non-Catholic confeSsion. The Ordlnary, after
examining all the circumstances and taking into account the
danger to the common good, will resolve the case
conscientiously, as regards the impediment ecclesiaééical
law, and without violating the d;vine l?w. At the same
time, taking into consideration the desire of the couple and

the public good, he will determine whether or not the matter

25 See The Tablet, November 7, 1970, p. 1088.
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should be handled with more or less reservation.26
These provisions of the above three'Diréctories seem
to reflect the particular pasﬁaral situations and problems

in their regions and the bishops! attempt to dégl with them.

However, it could be.pointed out that these provisions

appear to restrict the-'openness and flexibility contained in

the Motu Proprio; they also seem to ignofe the emphasis it
places on the individual and personal responsibility of the
Catholic partner. Father J. Coventry seems.to point out

very cleafly the danger involved in adopting such provisions:

] 26 "El parrocho, con la debida atencidn, preguntari
a la parte acatdlica qué piensa al respecto, y qué linea de
conducta piensa seguir.

"Si la rarte acatdlica manifesta que deja en
libertad al futuro cényuge catélico gara el cumplirmiento de
las obligaciones indicadas, se dejard constancia escrita de
tal aceptacidnm. 3

"Si la parte acatélica estima no poder aceptar
por motjivos de conciencia, el Ordinario hari un atento
examen de todos los aspectos del caso particular: si se
trata de una simple negacién de promesa formal, o de
participaX en la educacién religiosa de los hijos o de una
eclusién total y decida de manera que los hijos sean
bautizados y educados en el culto acatdlico.

"El Ordinario, examinando 1las circunstancias y
teniendo en cuenta el peligro de dafio comin, resolveri con
criterio de conciencia, en cuanto el impedimento es de
derecho eclesiistico y no lesiona el derecho divino. Al
mismo tiempo, tomando en consideracidn la voluntad de las
partes y el interés publico, determinari, si la tramitacidn
debe hacerse en forma mids o menos reservada", Disposiciones
Vigentes, norms 7-9.
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If dispensations were granted only when the
bishop thought there was at least strong
probability that the conscientious position of
the Catholic would in fact be complied with by
the other Christian, the quite consistent theo-
logy of conscience of the M. P., would be
challenged, and its _most reconciling gesture
would be withdrawn.

It could also be pointed out in this connection that the
provision contained in the Conciliar Votum (1964), in

Matrimonii Sacramentum (1966), and in the recommendations of

1967 Synod requiring the non-Catholic to have an attitude of
"non-objection® and mhon-exclusion® has not been incorporated

in Matrimonia Mixta.28

While these three Directories contain provisions
which seem to restrict the openness, latitude and flexibility

embodied in the Motu Proprio, thesDirectory of Togo contains

a provision no longer required according to the legislation

of Matrimonia Mixta. According. to this Directory, whenever

the non-Catholic partner is a Moslem or a Fetishist, he 1is
required to promise to respect the faith of his Catholic
partaer and to grant him freedom to practise his religion.
The parish priest or his delegate should obtain this promise

in the course of the marriage preparation, and he should make

27 J. Coventry, "™ixed Marriages", p. 73L4; see also
G. and E, Marcheselli, Matrimoni Interconfessionali e
. Comunita Cristiana, p. 12<.

28 See above pp. 123-124, 136, 154.



THE EPISCOPAL DIRECTORIES I 212

note of it in the dossier, which should also include the ~
signature of the non—Catholic.29

This provision, regafdless of its pastoral relevance
and effectiveness, imposes upon the non-Catholic partner an
obligation not required by the general law. It is true that

Matrimonia Mixta leaves to Episcopal Conferences discretion

"to lay down other requirements may be opportune”.

Neverthele gqcluding phrase of norm 7 seems to

point more details regarding the provisidns contained
in norms 4 and 5, than to the competence to introduce

additional conditions and requirements.30
6. Declaration of Readiness.

The Motu Proprio requires the Catholic partner to

declare his readiness to remove dangers of falling away from
g ¥

P

29 "La Conférence épiscopale demande enfin que si la
pvartie non catholigue est musulmane ou féticheuse {nous ne
disons pas animiste ou simplement pa%enne, mais féticheuse,
ctest-i-dire initiée a un fétiche) on lui fasse prendre
1'engagement de respecter la foi de son conjoint catholique
et de lui laisser la liberté de pratiguer sa religion.

. "lLe curé ou le prétre délégué fera prendre cet
engagement lors de la préparation au mariage et le marquera
sur la feuille d'interrogatoire que la partie non catholigue
signera™, Dispositions communes de la Conférence Episcopale
du Togo, p. 7. ‘

30 See J. Coventry, "Mixed Marriages"™, pp. 733-734;
U. Navarrete, "Commentarium Canonicum de Litt. Ap. Motu Pro-
nrio datas 'Matrimonia Mixta'", p. 440; J. Tomko, "De Lit-.
teris Ap. 'Matrimonia Mixta'", p. 186.
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the faith (norm 4). The document itself, in its introductory
part, provides sufficient comments on the nature of this
obligation. Of the Directories we examined, the Australian
Directory alone contains a detailed discussion of the over-
all faith dimension of the Catholic in relation to his life
in general and his marriage to a non-Catholie in particular.
Comments made in other Directories are derived substantially

from the introductory part of Matrimonia Mixta.

The Directories of Australia, England and Wales, and
New Zealand refer explicitly to the divine law as the source
of the Catholic's obligation and point to its absolute
character. The Directory of England and Wales seems to add
also an ecclesiological dimension in the interpretation of
this source. It points to the role of the Church in helping
the faithful to acknowledge the divine law obligation
according to the various situations. Commenting on the
obligation of the Catholic to safeguard his faith, the
Directory states:
This is divine law, and it is absolute. .The
Church could never make it right for a Catholic
to enter into a marriage which he or she knew
would constitute a proximate danger of losing
the faith.
On the other hand, decisions as to when and

in what form pecple are to acknowledge that this
divine law applies to them rest with the Church

(p. ;Qi.
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The Directory of Thailand3: does not seem to take
into account the degree of distinction made in Matrimonia
Mixta concerning the obligations of the Catholic toward his
own faith and toward the religious upbringing of the children.
His duty to_prese}ve,and safeguard his faith is described in
conditional terms as his obligation toward his children.. In
order to obtain .a dispensation, the Catholic partner is
required to sign the following statements:

1. vé:holemnly promise to do all in my power

to remo the danger of my falling away from the
Catholic faith.

2. I solemnly"promise to do all in my power
according to circumstances to have all the children
born of this marriage baptized and brought up in
the Catholic Faith /p. 37.

One could probably argue that a distinction is contained in
these statements, as the first says "all in my power" and
the second, "all in my power according to circumstances”.

Whaﬁ we should like to emphasize here is the fact that the

Motu Proprio uses the phrases, "gquantum fieri potest®™ and

"omnia pro viribus", only in relation to the Catholic's duty

toward the religiocus upbringing of the children, and not

toward his own faith.

31 Promulgation of the Episcopal Conference of
Thailand Concerning the ipostolic Letter of Pope Paul VI
issued "Motu Proprio” determlnlng Norms for Mlxed'Marrlages,
/no date/.
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With this general introduction to the Episcopal

Directories in their application of Matrimonia Mixta, we

shall mow examine how they have interpreted the meaning and

extent of the sincere promise of the Catholic partner.

-



CHAPTER X '

EPISCOPAL DIRSCTORIES II:
THE SINCERE PROMISE TO DO ONE'S BEST

The diversified treatment, by the various Directories,
of the sincere promiée required of the Catholic partner is
the most relevant for our study. The principles which need
to be taken into consideration in the interpretation and
application of the prdvision regarding the promise seem to
be these: the Catholic partnef, by divine law, has she
obligation to share ﬂith his childréh the faith he holds to
be true; the non-Catholic, too, would have a similar
obligation; the conscientious convictions of both need to be
.respected; both have a natural right to marry, to have children,
and éo determine the kind of religious upbringing the children
AsHould have; both parents are equally responsible for the
religious upbringing of the children. We shall now‘examine
how the various Directories have interpreted and applied
these principles in their implementation of the general law
governing the promise.. wWe shall study them under three major
aspects: obligation deriving from the divine law, obligation
deriving from one's faith, and the obligation and promise of
the Catholic partner versus the common responsibility of the

ycouple.
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1

1. Obligation Deriving from the Divine ‘Law.

The 'Directories of Australia, England and Wales, .-
Ireland, and New Zealand stress that the obligation of the
‘Catholic partner is imposed by divine law binding ‘him =21l
his life, from which nobody can diépense. 'Nevertheless, tﬁeA
manner in which these Directories seem to perceive the same
obligation allows for different degrees. -Thus, for exampié;
_the‘Australian Pastoral Guidelines™ state:

The obligation to ensure the Catholic baptism
and upbringing of the children is also of divine
law, but it is not absolute. It must be considered
in conjunction with two other rights, namely, the
Catholic's natural right to marry, and the shared

- rights .of both parents concerning the baptism and
upbringing of the children.

_Because of the several rights involved the
Catholic cannot do more than pramise that he will
"do all in his power to have 21l the children
baptized and brought up in the Catholic Chureh™.
This promise imposes a serious obligation; it
must be made sincerely and will continue to bind
throughout the marriage (numbers 11 & 12).

The Directory of England and Wales stresses several

times the nature of the divine law obligation:

L~

1 Pastoral Statement on Mixed Marriages, Australian
Episcopal Conference, August 24, 1977; Mixed Marriages.
Pastoral Guidelines for Priests, 4 Su ement to "Pastoral
Statement on Mixed Marriages", Australian Episcopal Con-
ference, August 24, 1977.

~
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Again, commenting on norm 4, it adds:
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The fact remains that the obligation is of
divine law. It is an implication of the fact
perceived by Catholic faith that the Catholic
Church is central to the plan of salvation
instituted by Christ. It is beyond the Church's
power ever to dispense a Catholic from the .
obligation to see that as' far as possible the
children will be baptized and brought up in the

‘Catholic faith.

What is of Church law, and therefore able to
be modified or dispensed by Church guthority, is
the manner in which the ‘Catholic must formally
undertake.to fulfil this already existing
obligatien (pp. 10-11).

-

¢+

It is important to realize that these obliga-
tions doqiot arise from the declaration and promise
requested by this norm. The obligation is already
there from the law of (God. The Church, because
of her pastoral responsibility, requires the

eclaration and .promise to ensure that each
individual Catholic .acknpwledges the obligation,
beﬁgre the Church approves of his or her entering

a Qx?ed marriage (pp.&iyéiﬁ). ‘ ' .
/ The Statement by the Irish hierarchy seems to em-
(/ - |

~phdsize mostly the seriousness of ‘the divine law obligation:

e which neither Pope nor Bishops can change.
4§§pwhy the regulations emphasize that the

' \\\?hisThere are, however, religious principles *at
stak

Catholic party at a mixed marriage must do all
in his ‘power to ensure the Catholic baptism and
upbringing of~all the chiddren of the marriage.
At the Synodd 0B 1967 the Bishops were emphatic

" that this was a principle of divine.law.

A Catholic can never be dispensed from the
duty of handing on to his children the faith
that is in him. Nor can he be authorized to
withhold from his children the full riches of
Catholic devotional and sacramental life. The

e —_—
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Church's position in this matter flows from the
very nature of Catholic faith.

In its introduction, the New Zealand Directory points
out that,
The Church has always discouraged mixed mar- -
riages and continues to do so. She is prepared

to make appropriate provisions for them when due
safeguards of conscience are established L...J.

o

The safeguards concern principles which
derive from Divine Law (p. 13). :

Part of its commentary on norm 4 is the same as that in the
1970 Directory of England and Wales, which reappears with
very little alteration in the revised {(1977) Directory from
which we cited earlier. We shall cite here only the other
’(pa;ts of thét commentary from the New Zealand Directory:

The obligation of the Catholic party springs
from Divine, not Ecclesiastical Law. /...

While in practice much has always deﬁended
on the Catholic's fidelity to his or her promise
in this regard, the dnus of fulfilling the
_ obligation now falls squarely and completely on
the conscience of the Catholic (pp. 16-17).
These two Directories also suggest that divine law
obliges a Catholic to chbose a partner, if possible, who
would not oppose the fulfilment of his obligations. Thus,

the Direétory of England and Wales states:

-~

: 2 Statement by the Irish hierarchy, October 1970, in
The Furrow, 21(1970)}, P. 733.
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We should like to emphasize that it would be
a- pity if young.people were to imagine these
principles of divine law apply only after mar-
riage. They lay an obligation in conscience
upon a Catholic to choose, whenever possible, a
partner who will not be opposed to the fulfilment
of these obligations (p. 11).

It could be noted here that this particular extension of the
divine law obligation was not mentioned in the 1970 Directory.
The New Zealand Directory states that,-

_ Young people should be taught that these
principles of Divine Law apply not only after
.marriage, but plt an obligation in conscience
on a Catholic o choose, whenever possible, a
partner who will not be opposed to the. fulfilment
of these obligations. The Catholic's choice of
a partner shoyld include a judgement on his
ability to fuifil, in company with his partner,
his obligatigns from Divine Law (pp. 13-1%).

Without hentioning explicitly divine law, the
Canadian and Swiss Directories point out that nobody can dis-
pense the Catholic partner from his obligation in consc¢ience,

and that this obligation remains throughout his life.
2. Obligation Deriving from the Faith.

_ It is‘significant to note thaﬁlsome Directories have
considered the obligation of ﬁhe Cathol%c partner alsc in
relation to his faith in general and his faith in the
Catholic Church, thereby also adding an ecclesiological
dimension toc the obligation. The Australian Directory places
the obligations of the Catholic partner within his over-all

faith-commitment. Accordingly, it states:
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Thus the promise of the Catholic to live his
"own faith and to do all in his power to share it
with his children is simply a declaration that
the person is a Catholic and that he takes his faith
seriously. . >

Marriage in church is no mere civil affair.
It is also a public declaration of faith, before
the entire Christian gommunity, by at least one
of the persons standing before the altar. The
couple cannot honestly stand there if neither
has that faith. /...7 :

Before deciding whether or not to ask for
marriage in the Catholic Church, the Catholic
should consider seriously why he wants. to be

" married in the Catholic Church - whether it is
because of his own faith. [...J/ .

_ He should ask himself whether he belibkves in
God and considers God important in his life;
whether he believes in Christ and wants to receive
His help in the marriage; whether he considers
the blessing of the Church:important at his wedding; -
whether he sees his marriage as something sacred.

In requesting to be married in-the Church,
he is answering yes to all of these questions.

If he can say yes to these questions, then
the promise to live his faith and to do all that
he 1s able to do to share this faith with his
children is part of that yes. The only require-
ment is that this promise be a serious and sincere
one. If it is truly serious and sincere, then,
while the obligation is a lasting one, the law
laid down by Pope Paul has already been fulfilled
(pp+ 13-16).

Aécording to the Austrian Birectory, the Catholic
partner is to be presented with the following declaration

during the pre-nuptial instruction:

S
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my Qarriage, I will remajn steadfast in

my Catholic faith. I recognize \that my faith
requires of me ("Ich erkenne an,' das mein

Glaube von mir verlangt") that see t¢ the .
baptism and upbringing of our, hildren in the
Catholic faith Z...J7.2 ”,/// '

As an explanation to this declaration, the Directory adds:

Every person has the obligation, accord-
ing to his abilities, to hold to what he con-
siders to be true and good. Hence, the Cath-
olic, acknowledging the Catholic Church as
founded by Christ and containing the 'fullness
of grace and means of salvation' (Const. on _
the Church, n. 8), has the obligation in con-
science to remain a member of this Church and
bear witness to it {Const. on the Church, nn.

8 & 1) .4

Again, commenting on the Catholic's obligation regarding the
upbringing of the children, the document states:

The Catholic is obliged to do all in his
power ("alles ihm m¥3gliché zu tun") to pass
on to his children the raith he holds to be
true and also the membership in his Church.?

The Directory of England and Wales refers to‘the
obligation of the Catholic "as an implication of the fact
perceived by Catholic faith that the Catholid Church is

central to the plan of salvation instituted by Christ™ (p. 10).

3 Ausfithrungsbestimmungen der Osterreichischen
Bischofskonferenz zum Motuproprio "Matrimonia Mixta™ wvom 31.
MErz 1970 mit praktischen Erlduterungen, 1970, in Uster-
relichisches Archiv ffir kirchenrecht, 21:1970): Pe 34G.

4 Ibidem, p. 350.
5 Ibidem.
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The French Directory points out that it is in the
o
name of his faith("Le catholique reconnaitra qu'au nom de sa

foi") that the Catholic partner will acknowledge his grave

obligation in conscience to do everything possible ("tout ce

qui dépend de lui") to see that his children receive baptism _

and upbringing in the Catholic Church and also that they
participate in the devotional and sacramental life of the
Catholic Church.6 :

Likew{se, the German Directory glso states that the

Catholic, because of his love for his faith ("aus Liebe zu

sinem katholischen Glauben gedringt"}, is\obliged net only

to live that faith fully in his marriage, éut also to share
it with his family and pass it on to his children.’ It
further explains the obligations of the Catholic in relation

to his faith. These explanations, however, are the same as

6 Les Mariages Mixtes. Nouvelles dispositions pour
les diocéses de France, approuvées par 1'aissemblée pléniere
de l'Episcopat francais (Lourdes, octobre 1970}, in DG,
67(1?785, P. 112L. Portions of this document are available
in English translation, in [Anonymous], "Matrimonia Mixta:
Some Episcopal Directories", pp. 216-233.

7 Auftihrungsbestimmungen der katholischen Deutschen
Bischofskonferenz flber die rechtliche Ordnung konfessions-
verschiedener khen (23. September 1370), in *. Reinhard,
TVlschehe™ —Aber Wie? (1971}, p. 58. A French translation
of the Directory is available in DC, 67(1970), pp. 1033-1040;
“portions of the document are available in English transla-
tion, in [Anonymous], "Matrimonia Mixta: Some Episcopal
Directories™, pp. 216-233.
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Eg the Austrian Directory from which we cited above.
The aspects of the faith and of the-ecclesial dimen-

sions are clearly brought out in the following Text of Prom-

ise in the New Zealand Pastoral Guide:

Since I believe that Christ entrusted the
fullness of grace and truth to the Catholic
Church governed by the successor of Peter and
the bishops in union with him, I promise to do .
all in my power to have our children baptized .
and brought up in the Catholic faith [p. 57.

A detailed treatment of this relationship between

the Catholic‘s obligations, his faith, and the ecclesiolo-
gical considerations is found iﬁ the Directory of the United
States. Commenting on the joint responsibility of the couple
for the religious upbringing of the children, it states:

In this the Catholic partner is seriously
bound to act in accord with his faith which
recognizes that, "This is the unique Church of
Christ which in the Creed we avow as one, holy,
catholic, and apostolic. /[...J/ These elements,
however, as gifts properly belonging to the
Church of Christ, possess an inner dynamism
toward Catholic unity"™. (Const. on the Church,
n. 8) This faith is the source of a serious
obligation in conscience on the part of the
Catholic, whose conscience in this regard must
be respected (p. 5).

3. The Obligation and Promise of the Catholie
Partner versus the yommon Responsibility of the Couple.

Métrimonia Mixta acknowledges explicitly the 4if-

ficulties involved in the religious upbringing of the children
of mixed marriages,land, at the same time, insists on the

’/

A"
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duties and responsibilities common to both parents in this

regard:

The problem of the ch en's upbringing is
a particularly difficult on&, in view of the fact
that both husband and wife afre bound by that
responsibility gnd may by no|/means ignore it or
any of the obligations connefted with it. How-
ever, the Church-endeavour o face this problem,
just as it doses thg others, by its legislatioh
and pastoral care.

We now intend to study how the vdarious Directories have en-

deavoured to face thi;,ﬁspblem,, articularly in view of the
' | 1

obligation and promise of the Catholic partner.

The Motu Proprid uses twol expressions to gqualify the
obligatidn of the Catholic partner regarding the baptism and
the upbringing of the children in the Catholic faith: the

ngquantum fieri potest™ of the introductory part, and the

"omnia pro viribus" of norm 4. - These phrases have been

rendered differently by the various Directories. The

Canadian Directory alone adopts the expression, Lo do one's

utmost, which seems to be a more exacting one than ‘either of
the Latin texts. Most of the Directories have incorporated

one or the other phrase rendering it as: as far as possible,

g8 "Ad liberos autem quod spectat educandos, cum ambo
coniuges hoc munere obstringantur illudque, una cum omnibus
conexis obligationibus, ipsis minime fas sit ignorare, res
"difficultate non caret: cui tamen, quemadmodum ceteris,
Ecclesia legibus suis et cura pastorali occurrere studet”,
Matrimonia Mixta, p. 259. '
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to do what is possible, as far as in him-lies, to do one's

best, to do everything possible, and to do all in one's

power. These expressions seem to have become crucial in the
understanding and iﬁ%erpretations'of what the'Catholic part-
ner is actually required to do in the concrete circumstances
of his marriage.

The Australian Directory, taking into account the
various aspects Sf the Catholic's obligation, offers the
following comments:

While the sharing of faith with one's children
is most important, so too is the unity of the
family, and we recognize that there can be con-
flicts between the two. [o..d

The religious upbringing of the children
always and in all cases remains the responsibility
of both parents. Consequently, in prayer before
God, a couple should try to make joint decisions
about their children's upbringing, decisions in
the fulfilment of which they can both share. Both
should remember that to do all in one's power does
not mean a stark alternative of all or nothing
(po 16)0 \\'\“‘*—\I

AN
The Directory also -encourages the couple to discuss the

matter seriously well in advance and even ask themselves
whether they should renounce the plan of the marriage because
of irreconcilable religious convictions:

The fact that the non-Catholic now makes no
pronise before the priest is all the more reason
for the couple to discuss the matter themselves.
Avoiding discussion is only postponing the problem
to a time when it can be far more destructive. /...J
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Nor should we forget that although the non-
Catholic makes no promise before the priest, he
too is of course bound by the divine law

These points are further elaborated in the Pastoral Guide-

lines, where we read:

Thé rights and obligations of the partner
who is not a Catholic towards his own conscience
in the matter of the baptism and upbringing of
the children must be fully respected. They
remain intact, subject of course to God's law.

A couple who cannot reach an agreement about
the baptism and upbringing of the children which
is acceptable to their respective consciences
must seriously consider the advisability of
marrying. Such a basic conflict Seems to present
a very serious obstacle to the future peace and
harmony of the marriage. N

However, because of a person's.natural right
to marry and because of the limits to the
opportunity to marry, pastors must not assume
too reddily that a marriage is automatically ex-
cluded even in a case where there seems little
possibility of the Catholic baptism and upbringing
of the children. Each case must be carefully .
examined and the local Ordinary consulted.

Neither divine nor ecclesiastical law demands
moral certainty that the promise "to do all in
one's power"™ to have the children Yaptized and
brought up as Catholics will be successfully
implemented (numbers 9, 13-15).

The Austrian Directory requires the Catholic to state -
that he will respect the conscience of his partner. After )

describing the obligation incumbent on the Catholic, the

Directory adds:
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Since the upbringing of the children is
always the task of both parents and since one
must not force either of them to act against
his conscience, this obligation means doing all
that is possible in the concrete situation, '
acting in the way which seems best in con-
science ("besteht diese Verplichtung darin, das
in der konkreten Situation nach bestem Wissen
und Gewissen m8gliche zu tun').”

In view of this interpretation, the Directory also admits
that, regardless of his promise and earnest efforts, the
Catholic partner may face situations in which he will have

- to permit the upbringing of the children in a non-Catholic
Church. Even in this case, the Directory adds, he is still.
bound by his obligation and promise, whicﬁ will assume a
different meaning:

In this case, he should not be unconcerned
about the childrea's religious upbringing,
because the authentic religious life of both

~ parents 1s necessary for it.

When the children are baptized and being
brought up in a non-Catholic Church, the prom-
ise made by the Catholic means:

that he intends to play an active part in
the Christian life of the marriage and of his
family; : —

- that he will encourage the religious up-
bringing of the children; -

that, by his exemplary life, he will draw
the children to the Catholic faith;

) 9 Ausffihrungsbestimmungen der Osterreichischen
Bischofskonferenz, p. 350.

4
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that he will deepen his faith in continuing

to study it, so as to have a fruitful dialogue
with his partner on matters of faith and to be
able to answer the questions of his children;

that he will pray, togetherrﬁith his family,

e S, a1 %ay b onen 10 *° O &
’

The Belgian‘Directory insists very strongly on the
joint responsibility of the couple for the religious up-
bringing of the children. It encourages them %0 discuss
between themselves well in advance their obligations to .
remain loyal to their respective faiths, and particularly
their responsibility for the children's religious upbringing.
In the course of the marriage preparation, the pfiest is
reguired to remind the Catholic partner of his 3b£§gations.
He will, then, promise to fulfil these obligations; he will
also promise to take into account the obligation of his
partner to remain loyal to his faith.and the responsibilities
which it entails. %

The Belgian Directory also admits the possibility of
the non-Catholic upbringing of the children, since both
parents are responsible for their religious upﬁringiﬁg.

Hence, it explains what the promise of the Catholic would

mean in such situations:

10 Ausffihrungsbestimmungen dér Qsterreichischen .
Bischofskonferenz, p. 350.
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Thus it can happen that at the end of a
serious discussion the couple may decide, after
asking advice, that the children will be baptized
and brought up in the faith of the non-Catholic
partner.

Even in this case, the Catholic partner will
be bound by his commitment to remain firm in his
faith, and he must be in his home a faithful
witness to a fervent Christian life in the Cath-
olic Church. His witness can be expressed in a
life in which a sense of prayer and service are
held in honour. Thus he will contribute to the
growth of the Christian life of the family.
While respecting the convictions of his partner
and his children, he will endeavour to make known
the Catholic Church and to encourage an openness
to its life of faith.ll |

The Canadian Directory stresses many times the common
responsibility of the couple regarding the religious up-
bringing of the children. The Catholic is required to prom-
ise to respect the faith-commitment of his partner; and he
is asked to make his—promise only after serious discussion
with hié partner. The Directory also encourages the couplé
to renounce the plan of their marriage, if their religious
convictions would not allow them to make a mutually accept-

able decision on this matter:

11 Note pastorale concernant le mariage d'un catho-
lique avec un baptisé d'une zutre confession chrétienne, 12
octobre 1979, in DC, 67(1970), p. 1133. Portions of this
document are available in English translation, in [Anonymous],
"Matrimonia Mixta: Some Episcopal Directories", pp. 21@;E3§]
}
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The Catholic party, after having discussed
the matter with the other party, will promise
to do his utmost to see that children to be born
of the marriage receive Catholic baptism and
education, while respecting the religious con-
victions of the non-Catholic partner and without
placing their conjugal life in jeopardy.

"To do one's utmost™ in the particular
circumstances of this marriage means that the
parties should arrive at a decision agreeable to
both, after sincere discussions which take place
with due respect for the religious comvictions
of the partner. No one can dispense the Catholic
party from his obligation in conscience which
lasts for life. Whenever the religious con-
victions of one side or the other are irrecon-
cilable, serious consideration should be given
Lo abandoning their plan of marriage (norms 4 & 5).

The Diredfory of England and Wales recommends that,
before the marriage, the couple arrive at.a.decision on the
religious upbringing of the children. At the same time, it
insists that the Church camnot remain neutral or passive in

this matter, as though the couple have the exclusive right

in this area:

We strongly advise that al couple contemplating
marriage should agree before the wedding about
the baptism and education of any children they
may have, and the priest should encourage them
to do so. This however should not be used as a
means of reguiring of the non-Catholic an assurance
which the new law does not require of him. As we
have noted earlier, the Church has great concern
for the future of the children of all marriages
which she is asked to sanction. To relegate her
to & neutral or passive role, as though parents
have exclusive rights in this area, is unjust to
her position. Rights are .founded on duties and
the Church has her own duty to Christ wherever she
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is asked to authorize a mérriage in His name,
It would be a grave error to suppose that the-
?hurch)has abdicated her responsibility here
DPe. 15).

This active concern of the Churchuis again stresséd in’rela-
tion to the common responsibility.of the parenté. This
responsibility is explained in rather cautious terms. The
non-Catholic's aut? seemg to be recognized as respecting the
"right of tie peréon", and not the "error™ he is presﬁmed to
be in. The Church's concern ig described in view éf the

ecclesial dimeqsion'of_the Sacrament of Marriage:

In a mixed marriage the children are children
not only of the Catholic but alsc the children of
the partner who does not share the Catholic faith.
Error may have no rights; people do, and we must °
respect the rights of others. Hence the Holy  _
Father's precise stdtement of the divine law that
"the Catholic ... is obliged ... as far as possible
t0 see to it that the children are baptized and
brought up in ... [the7 Catholic Church". .../

We wish to insist that for all our reverence
for the parental rights of a non-Catholic married
topa Catholic, we do regard the Catholic baptism
arnd education of the children of a Catholic as a
matter of great concern. We are conscious that
the intrinsic purpose of a Sacrament is here in
question. In its new dignity matrimony "applies
to Christ and the Church"™ {Eph. 5, 32). Within
this profound context the Church sees this
sacrament as destined for her renewal and growth.
The Catholic Church therefore cannot be in-
different about the decision of the spouses
concerning the baptism and education of their
children. [...7/

We fully recognize that respect must be paid
.to the parental rights of the non-Catholic, as to
those of the Catholic whose conscience must have
regard to the teaching of the Church (pp. 10-11).

=
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Commenting on the Catholic's promise, the Directory staﬁes;

We must obviously insist again that the
promise concerning the children must be sincere.
But the podint that needs to be emphasized now
is that the content of the promise has changed
from what was required before this Motu Proprio.
It is now a sincere anc deliberate undertaking
to "do all in one's power"™, that is to say,."all *
one can do in the actual circumstances of the
marriage™, "without jeopdrdising the marriage",
"within the unity of the marriage™, For the
reasons we spoke of in commenting on (1) the
legal requirement now stops short of the
assertion that the Catholic baptism and educa-
tion of the children will be achieved (p. 15).

<

It could be pointed out here that this interpr?tation of the
promise was nét contained in the 1970 Directory. The 1970
Directory also did not admit the possibility of the children's
baptism and upbringing in a non-Catholic Church. The revised
Directory admits sioh % possibility and explains what the
: \
promise of the Catholic would mean in those cases. This
explanation is identical to that found in the Austrian
Direc{bry, except in the formulation of number 2, which alone
we shall cite here: _
Where the children, despite all the Catholic's
_efforts, are baptised and being educated in the
faith of his partner, the promise made by the
. Catholic still has meaning. It demands /...7:
(ii) that he will do all he can in the actual
circumstances of his marriage to draw the children
to the Catholic faith: [...J (pp. 16-17). ’
The French Directory contains the following statement

on the joint responsibility of the parents and also on the

meaning of the-Catholic's promise:

-
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The serious decision on the principle of
baptism and, where it is the case, the choice
of a particular Church or community for the
child, should be taken jointly, in mutual
respect for conscience. - \\ i ;

It is possible that this profound reflelc- Q—J)

- tion may end in the impossibility of recondiling
mutual respect for objectively informed con-
sciences either as far as the profession of
faith is concerned, or in what concerns the
baptism and upbringing of the children, and
will lead one or other of the partners to
renounce freely the proposed marriage.

Apart from this case, the realization of
the promise required of the Catholic may some-
times endanger the essential good of his mar-
riage, especially the unity of the couple and
the peace and harmony of the home. P

However serious the obligation which always
remains ("si grave cu'en soit l'obligation qui
subsiste toujours” » 1t can.be a tted that the
execution ol the promise should not be urged in
this situation, while explaining that doing "all
in one's power" ("faire tout ce cui dépend de
iui™) is not for the Catholic fartner a simple
alternative of all or nothing.1l<

The meaning of "to do all in one's power™ is further il-
lustrated in one of the proposed joint declarations for the
couple, which reads zs follows:

We know that the promise required from one
of us who is a Catholic "to do all in his power
for the baptism and upbringing of his children
in the Catholic faith™ has to be carried out in |
the concrete circumstances of our home. This
means Ghat, in mutual respect for each other's

\ 12 Les Mariages Mixtes. Nouvelles dispositions,
p. 1124,
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reasons and religious convictions, we shall
together make a decision which we can both
- approve in conscience.l3 -

According to the German Directory, the parish priest
is required to ask the Catholic partner the following
questions:

Are you aware that as a Catholic you have
the obligation {"Sind Sie sich bewust, das als
katholischer Christ die Pflicht haben') to
baptize your children in the Catholic Church
and bring them up in the Catholic faith? Do
you promise to fulfil this moral obligation so far
as 1s possible in your marriage ("soweit das in
Ihrer Ehe m8glich ist')?l4

The explanations of the meaning of this promise, the joint
responsibility of the parents, and also the significance of
the Catholic's promise when the children are being brought
up in a non-Catholic Church are the same as those in the
Austrian Directory we quoted earlier.

| The German Directory alsoc adds that one cannot make
general rules for the religious upbringing of the children
which apply to all cases.' Preferably it should be decided
before the marriage whether the children are to be baptized
and brought up in the Catholic Church or not. But a dispensa-

tion should not be refused on the ground that this point is

13 Les Mariages Mixtes. Nouvelles dispositions,
p. 1131.

14 Auffihrungsbestimmungen der katholischen Deutschen

Bischofskonferenz, pp. 60-0l. “‘*\~\____]1\‘
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not clarified. The Directory also rules that the children

should be baptized as infants; interconfessional or dwal con-
fessional upbringing is not advisable as it encourages
indifferentism.ls

The Statement by the Dutch hierarchy was made jointly
by the Dutch Reformed Churches and the Dutch Lﬁtheraﬁ Church.
It requires no promise or commitment, in whatever form, from
the Catholic partner, but leaves the decision and responsi-.
bility regarding the baptism and upbringing of the children

entirely to the couple:

The choice of the church-community in which
parents present their children for baptisa is
their own responsibility. All sorts of cir-
cumstances may influence this choice, but in any
case the future education of the children must
be taken into account. Ze../

Interchurch colples need to study seriously
together when coming to a decision as to how they
will educate their children. They must both have
a positive attitude towards this and the intention
of educating them in the spirit of the Gospel of
Jesus Christ in conformity with the promise they
made at baptism. It is desir%ble that they are
oriented towards one Church.l

The Directory of Switzerland contains statements

which seem to take into account every aspect of the Catholic's

promise:

N 15 Auffthrungsbestimmungen der katholischen Deutschen
* Bischofskonferenz, p. O2.

16 A Joint Declaration, p. 96.
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The Catholic partner is obliged in conscience
to remain united with his Church, which he
pelieves to be founded by Christ. But his part-
mer also has to be loyal to the faith he
recognizes as true.

‘The Catholic, after dialogue with his part-
ner, promises to do what is possible to ensure
("promet de faire son- possible pour assurer™) .
the Catholic baptism and upbringing o the
children, while respecting the religious con-
vietions of his non-Catholic partiner and without
endangering the harmony of the marriage {("sans
mettre en danger l1a communauté conjugale"}.

We rejoice to see that a common Christian
faith makes possible a common Christian upbring-
inz. It 1is, therefore, necessary, in the first
place, that the couple would want to bring up
their children as Christians. )

‘ But Christian upbringing reguires baptism

and membership of the Church. Because there is
no Christian upbringing without membership of a
Church, the partners to & mixed marriage have a
difficult decision to make. '

The religious upbringing of the children is
a duty shared by both pariners. That is why the
Catholic partner-cannot alone commit himself to
baptize and bring u his children effectively in

the Catholic faith (®C'!est pour uwoi la rtie
catholique ne peut prendre, a elle seule, 1fenga-
cement de faire baptiser et d!eduquer effective=-
ment ses eniants dans sa foi catholique"). He

. must, nowever, desire to work toward the Catholic

baptism and upbringing of his children as far as
that is possible in the concrete circumstances of
his marriage {"pour autant gue ceé soit possible
dans les circonstances concretes de son mariage”) .

To do his best ("Faire son possible™) in the
concrete circumstances means: in sincere
dialogue and in respect for the reasons and reli-
gious convictions of the partner, to make a
decision which both can approve. Nobody can dis-
pense the Catholic partner .from this obligation
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of conscience whigh, after the celebration of
the marriage, remains throughout his life ("Per-
sonne ne peut dispenser le conjoint catholique
de cette oSIigation de conscience qui, apres la
célébration du mariage, demeure pour toute la

vie"). When on the two sides the religious con-
victicons cannot be reconciled, it will be

necessaxy to renounce the proposed marriage.l7 .
We should l:ié\Fo point out here that norm 5 of the Canadiaﬂ/f\\

Directory bears a-very close resemblance to this last .

&

paragraph.

o ©

Among the pastoral directives contained in age Direc-
tory of Tchad, we find the following interpretation of the

promise of the Catholic:

Paragraph 3 regarding the formulation of
the promises stites the duty of the future
Catholic spouse to commit himself to do all he
is able to ("2 faire tout ce qu'il peut") for
the baptism and Catholic upbringing of the
children.

We believe that if the father is Catholic ‘
this will not ordinarily cause any difficulty
in Tchad, because generally in Africa children ‘
follow the religion of the father. Difficulties,
however, can exist in the contrary case, and
this fact needs to be taken into account.

In any case, the serious decision on the
principle of baptism and, where it is the case,
the choice of a particular Church or community
for the child should be taken jointly, in mutual
respect for conscience. /This statement is
identical with that found in the French Directoryl,

17 Directivesdes Zvéques Suisses, 16 septembre 1970,
in DC, 67(1970), p. 1032. Portions of this document are
available in English translation, in [Anonymous], "Matrimonia
Mixta: Some Episcopal Directories™, pp. 216-233.

-~
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L1

One cannot exclude the case in which the
conscience of the future non-Catholic spouse
would not allow him to agree ‘immediately to
the baptism and Catholic upbringing of the
children. In that case, one-should let things
develop gradually and ask the parents to pursue
their reflections together to do their best for
the Christian formation of their child.

In most cases it will be possible for the
couple to come to a common decision at the time
of their engagement. and during their preparation
for marriage. In other cases, they will decide
to pursue together their goal also after their
marriage, allowing themselves to be guided by
their mutual love and sincere fidelity to their
Christian faith.18

18 "Le paragraphe 3 relatif & la formulation des Pro-
messes fait un devoir au futur époux catholique de s'engager
3 faire tout ce qu'il peut pour que ses enfants nés ou 2
naitre soient baptisés et élevés dans la Foi catholique.

: "Nous pensons gque si le pére est catholique ce
point ne fera ordinairement pas au TCHAD de difficulté, car
généralement en Afrique, les enfants suivent la religion de
leur pére. Des difficultés pourront exister dans le cas
inverse. Il faudra en tenir compte. De toute maniere, la
grave décision concernant le principe du baptéme, et quand
il y a lieu, du choix pour 1'enfant d'une Eglise ou commu-
nauté deéterminée, doit étre prise en commun dans le respect
mutuel des consciences. On ne peut exclure le cas ol la
conscience du futur époux non catholique ne se sentirait pas
le droit drfaccorder tout de suite le baptéme et 1l'éducation
catholique de l'enfant. Dans ce cas, on laissera marir les
choses et 1'on demandera aux parents de poursuivre leur
réflexion en commun, et de travailler de leur mieux et en-
semble, 4 la formation chrétienne de leur enfant. Il sera
possible en beaucoup de cas aux futurs époux de fixer leurs
intentions communes au moment des fiangailles et de la prépa-
ration au mariage. En dtautres cas, ils pourront décider de
poursuivre ensemble leur recherche méme aprés le mariage, se
laissant guider par leur amour mutuel et un désir sincere de
£idélité & leur Foi chrétienne™, Document dtapplications du
Motu Proprio sur les Mariages Mixtes, Zno date/, p. O.
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Taking into account the possible limitations of what
the Catholic partner might be able-to do in the concrete
circumstances, the Directory of Togo gives the following

interpretation of his promise:

The Catholic partner must promise to do
his best ("elle doit promettre de faire tout
son possible™).

What is possible, however, is a question of
moral assessment ("Ce possible est une guestion
d'appréciation morale™) according to the cir-
cumstances of the person, family environment,
and time.

If the situation is favourable, especially
if the non-Catholic partner consents to the
baptism of the children, it is quite evident
that the Catholic is obliged to have them
baptized immediately in the Catholic faith.

If, on the other hand, the non-Catholic *
agrees to the baptism, but excludes the
Catholic upbringing, then the Catholic part-
ner will not have them baptized. In this
case, to do his best ("faire tout son possi-
ble™) will consist in the' following:

-

He will prudently and progressively .
initiate the children, from their very early
age, to the Christian faith; and, when they
become of age, he will, if possible, enter
them in a Catholic school where they will be
educated in a religious environment; and,
above all, he will give them examples of his
faith and Christian life in such a way that
the children, as they grow up, will desire to
follow his examples.

Hence, dispensations may be granted, even
if it is foreseen that the Catholic partner
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will not be able to de-more ﬁhan what _is
mentioned in the previous paragraph. 9

The‘Directory of the United States stresses the
rightskand common responsibilities of the parents, the need

to come to a joint decision without violating the conscien-
tious convictions of one another, and alseo the source of

the Catholic partner's obligation:

l...J parents have the right and respon-
sibility to provide for the religidus education
of their children. This right is clearly taught
by Vatican II: "Since the family is a society
in its own original right, it has the right)

4

19 "Quant & la partie catholigue:

"Il lui est demandé: ‘'elle doit promettre de
faire tout son possible!. Ce possible est une question
d'appréciation morale selon les circonstances de personnes,
de milieu familial et de temps aussi. _

"Si la situation est favorable, surtout si la ,
partie non catholique accepte que les enfants soient bapti-
sés; il est bien évident que la partie catholique a le devoir
de  leur faire donner le baptéme sans attendre et de les faire
éduquer dans la fol catholique.

"Si'la partie non catholique accepte le bapteme k.
de ses enfants mais exclut leur éducation catholique, la
partie catholique ne devra pas les faire baptiser et 'faire
tout son possible' consistera en ce qui va etre dit:

n"le 'faire tout son possible! deman&éra a la par-
tie catholique de former des le plus jeune Zze lfime de ses
enfants, dans la mesure ou la prudence le lui permettra de
les initier progressivement dans la foi chrétienne, a l'age
scolaire de les faire entrer si possible dans une école ca-
tholique ol ils seront éduqués dans une ambiance religieuse,
et surtout de leur donner l’exemple de sa foi et de sa vie
chrétienne, afin que “ses enfants de31rent, en devenant
grands, suivre son exemple.

"On peut donc donner la dispense meme si l'on
sait que la partie catholique ne pourra pas faire davantage
gue ce qui vient d'@tre dit au paragraphe précédent”, Dispo-
sitions communes de-la Conférence Episcopale du Togo, p. 5.
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freely to live its own domestic religious life
under the guidance of the parents. - Parents,
moreover, have the right to determine, in
accordance with their own religious beliefs,
the kind of religious education that their
children are to receive™. (Declaration on
Religious Freedom, n. 5)

It is evident that in preparing for a
mixed marriage, the couple will have to reach
decisions and make specific choices in order
to fulfil successfully the responsibility that
is theirs toward their children in this
respect. It is to be hoped for their own sake
that in this matter, the couple may reach a
common mind. /. If this issue cannot be
resolved, there a serious question whether
the couple should marry.

In reaching a concrete decision concerning
the baptism and religious education of children,
both partners should remember that neither
the®eby abdicates the fundamental responsibility
of parents to see that their children are
instilled with deep and abiding religious values.

In this the Catholic partner is seriously .
bound to act according to his faith /.../ This
faith is the source of a serious obligation in
conscience on the part of the Catholic, whose
conscience in this regard must be respected
(ppe 4-5).

[ 3

The meaning and also the limitations of the Catholic!s

promise are explained in the Directory of Zaire in the follow-

ing manner:

If it should happen that the promise of
baptism and the upbringing of the c¢hildren in
the Catholic faith risks causing tension. between
the two Churches or the two families and
jeopardises the harmony and peace in, the home,
then the Catholic partner will promise to do his .
best ("de faire tout son possible”) for the chil-
dren to have a Christian upbringing.
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Baptism will be postponed until such time
when the children themselves can choose it.
Meanwhile, the Catholic partner will do his
best ("tout son possible') so that the chil-
dren will Ireely choose the Catholic Church.<C

FOoR X X X X X & ¥k X

In retrospect, the admission by Matrimonia Mixta

that a uniform canonical discipline on mixed marriages is
not possible, but that it must be adapted to the various cir-
cumstances and situations, appears to be vindicated through
the Episcopal Directories. They illustrate very clearly
that difficulties related to mixed marriages vary from place
to place. Accordingly, we find considerable differences in
the interpretation and application of the general legisla-
tion; the particular pastoral situations in a territory seem
to account for what appears to be a stricter or broader

interpretation. Some have emphasized the pastoral aspect of
<@

20 "3'il s'avére que la promesse de faire baptiser
et éduquer les enfants dans 1'Eglise catholique risque d'en-
gendrer des conflits entre les deux Eglises ou les deux fa-
milles et de compromettre l'entente et le bonheur dans le
foyer, la partie catholique promettra de faire tout son possi-
ble pour que les enfants regoivent une éducatlon chrétienne.

"Le baptéme sera retardé jusqu' a l’age ou les en-

fants pourront le choisir eux-mémes. La partie catholique
fera cependant tout son possible pour que les enfants choi-
sissent librement 1l'Eglise catholique®™, Décision de la Confé- |
rence Episcopale Nationale du CONGO concernant les numéros 7-
G et 10 du MOTU PROPRIO "Matrimonia Mixta® du 31 mars 1970,
23 octobre 1970, directive l2. '
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the legislation, others its juridical aspect, yet others its
e cumenical aspéct. Some have emphasized the divine law
aspect of the Catholic's obligation for the religious up-
bringing of the childrep to the extent of ignorihg the right
and responsibility of the non-Catholic partner. Some others
have emphasized the divine law obligation incumbent on both
partners for the religioﬁs upbringing of their children.

In view of such diversified treatment of the general
legislation, we also find various nuances in the understand-
"ing and interpretation of the principles involved . in the
.general legislation. The obligation of the Catholic partner

to share with his children his faith, the divine law ‘source

"R

" of this obligation, its faith and ecclesial dimensions, and
its personal and conscientious aspects have been emphasized,
in varying degrees, by the Directories. Likewise, the rel-
evance and significance of the Catholic's sincere promise to
do his best have been interpreted, with different degrees of
emphasis, in view of the joint responsibility of the coypié,
the mutual respect for each other's religious convictioﬁs,
and the over-all good §f the marriage and the peace ané

harmony in the home.

Ay
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The question we asked ourselves when undertaking
this study was: how do we explain the evolution we find in
the understanding of the notion and relevance of sincerity
in the'promises, in view of the Church's consistent affirmg-
tion that in every‘mixed marriage the divine law requirements
nust be fulfilled? Our study has led us to the following
conclusion: parallel to the change in lhe legislatioh on the
mixéd—marriage promises and in the emphasis on their sincer-
ity, phere has also been an evolution in the Church's own
perception of what was often referred to as the divine*iaw
mandate in a mixed marriage. Both the theological reflection
and the positive legislation seem to have been influenced by
each other. Whenever its legislation appeared to be |
pastorally ineffecpive,'thé Church re;examined the meaning
and extent of what it thought to be the divine law mandate
in 'a mixed marriagg?\with a view to providing more'adequate
laws based on sound doctrine and rooted in solid theologﬁcal
presuppositions.

In the pre-Code and Code legislation, the Church
maintzined consistently'that it was of divine law, in a

mixed marriage, that dangers to the faith of the Catholic

partner be eliminated, and the children's baptism and
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.upbringing in-the Catholic faith be guaranteed. The Church
never explained fully the divine law basis of these require-
‘ments. - Fr. L. 5rsy points out quite correctly that
In the past, there was a certainty about the
. existence of a divine law, but there was not so
: much theological ihvestigation, if any, into the
- meaning of the "divine law". The expression was
consistently used without a critical assessment
of its theological significance.
However, the Church's appeal to the divine law seems to have
been derived chiefly from the following ecclesiological pre-
suppositions: (1) the Church was convinced that its role in
the world was to be the only sacrament of salvation; (2) it
believed that it alone possessed the fullness of the true
faith without which faith nobody could be saved; ;7
he C

Church considered all those who did not profess t

faith to be in error, and felt duty-bound to lead them \i
the.tfﬁg faithfégd, thus, to the wa& to salvatioqL,;LnZ;igy'
of these presuppositions, objective truth was given prio;;ty
over any personal rights and conscientiously held beliefs;
consequently, both parents, regardless of their religlous
affiliation, were considered bound by divine law to have all
their children baptized and brought up in the Catholic faith.
A major change in the legislation regarding the

promises was introduced to meet the pastofal needs of the

1 1. arsy, "™ixed Marriages", p. 243.
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Churéh's missionary endeavour, particularly in China, Japan,
and the Minor Sunda Islands, beginning in 1938. In the
process of this change, in addition to the presuppositions
mentioned above, a new prireiple was adduced, namely, the
natural right of every person to marry énd have children.

In view of the factors influenciné the change in the
législation, the divine law obligations also received a new
inté}pretation and a further specification. The fulfilment
of thesé obligations now rested solely on the Catholic
pa;tner, who, at the same time, could not be held responsible
for the fulfilment of all the obligations in the ‘same manner.
Indeed, whén.circumstances prevented him from having his
¢hildren baptized and brought up in the Catholic faith, the
divine law could not oblige him to do the impossible. Thus,

the Church came to the conclusion that the divine law

obligaﬁgbns allowed for different degrees: the obligation
-tozsaféguard'one's own faith is absolute, but the duty to
share that faith with one's children is relative and con-
ditibgél. The Chskch also concluded that the divine law did
not require a guarantee that all the children of a mixed
marriage 3ould be baptized aﬁd brought up in the Catholic
faith, but only a sincere proﬁise from the Catholic partner

that he would do his best to achieve that goair
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The present_legislétion states more clearly what is
divine law, what are the obligations it imposes on a Catholic
partner to a mixeé marriage and how it is mediated. The
diving law is the very plan of salvation established by
Christ, and, thus, the obligations imposed by it are related
to this plan. This divine law receives concrete determina-
tiqps and specifications according to the various situations
in &hich people find themselves. 4s far as mixed marriages
are concerned, these obligations consist in the Catholic
partner;s duty before God to live his faith and bear witness
to it; and in his sincere determination to do his best to
share that faith with his children. Particular legislation
enacted by the various Episcépa; Conferences has further
specified what the divine law would require of g Catholic in\\\iéf,xf
the concrete circumstances of a mixed marriage. : %Q(

Various principles enunciated by'the Second Vatican
Council seem to have contributed to this particular percep-
tion of the divine law obligations: (1) the teachings of.
Vatican II that the one Church founded by Christ subsi'gg in
the Catholic Church with its fullness of érace and meags of
salvation, but that other ecclesial communities too possess

salvific means {Lumen Gentium, par. 8; Unitatis Redintegratio,

par. 3-4); (2) that every person has a right to hold firmly

to what he believes to be true and good (Dignitatis Humanae,
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par. 2-#);'hence, in a mi£§d marriage the partners should
respect each other'!s religious convictions and the
responsibilities they entail; (3) that both parents are
‘equally responsible for the religious upbringing of their
children; they have the God-gif;n right and duty to fulfil
this obligation without any undue pressure or interference

(Dignitatis Humande, par. 5); (4).that the obligation

regarding the religious upbringing of the children camnot be
-considered in isolation, but should be placed'within the
context of the over-all good of the marriage, an intimate

and total communion of life and love, of which children are

the supreme gift (Gaudium et Spes, par. 48-50).

‘ Thexperception of the divine law obligation as
reflected in the present legislation seems t0'point-§lso to
other aspects related to our question. The Catholic Church
perceivés itself as central to the plan of salvation
established by Christ. Conscious of its role and mission in
the world, it feels dutybound to aid its members in ful-
£illing their obligations'before God to %ive their faith and
to share it with their children. Again, conscious of its
role and mission, the Church claims responsibility to inter-
pret the nature and extent of the.divine law.in concrete
situations. However, this law is promulgated in each

individual through his own conscience: "On his part, man
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perceives and acknowledges the imperatives of the divine law

- through the mediation of his conscience" (Dignitatis Humanae,

par. 3). In view of this, the obligations of the Catholic
partner to a mixed marriage, and the declaration and .sincere
promise demanded of him can be better described as a personal
duty and responsibility in conscience; they can now be
referred to as a spiritual mission imposeé on him by his own
faith-commitment, and deriving from the v;ry fact that he is
" a Catholic. . ’

In our study we have not endeavoured to evaluate the
Church!s perception of the divine law requiréments'as- "
reflected in the present legislation. Nor have we tried to
examine the ecumenical aspects and implications of the laws
on this matter. These could be areas for further study and
research. We have been able to illustrate how, in a very
specific area, both the theological reflection and the
positive legislation were influenced by each other. The
Church enacfs iegislation which reflects its own grasp of
its role and mission in the world at a given time in history.
Being a continuously evolving mystery, and constantly cailed

to renew itself to meet new challenges, the Church has no

other choice than to make historic optioms.
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SUMMARY

This study is an examination of the evolution in the
understanding of the notion and significance of sincerity in ¥

+he mixed-marriage promises. It was carried out through an

analysis of: the legislation to be found in the pre-Code

Papal pronouncements and Curial texts studied in their

historical combext and doctrinal setting (Chapter I}; the

legislation in the Codex Iuris Canonici (Chapter II); the

post-Code legislation (Chapter III); the Rotal jurisprudence y

(Chapter IV); the Conciliar vota, schemata, deliberations,

and decisions (Chapter V); the Instruction, Matrimonii-

Sacramentum,and the subsequent replies from the Sacred Con-

gregation for the Doctrine of the Faith (Chapter VI); the
deliberations and decisions of the 1967 Synod of Bishops

(Chapter VII); the Motu Proprio, Matrlmonla Mixta (Chapter VIII),

and its application by the various r_.pn.scooal %onfere.nces
(Chapters IX and X).
The study concludes that the recuirement of sincerity

in the promises has received different interpretations and

P

emphases over the years. In the pre-Code and Code periods, °

it was seen primarily in its relation to the validity of a

dispensation. However, +the introduction of the cautiones

aequipollentes into the mixed-marrildge legislation, which

seems to0 have paved the way for the present legislation,
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gave a new meaning and dimension to the requirement of
sincerity in the pr%mises. Then, the principles enunciated
and implied in the documents of Vatican II helped to bring
about further clarifications and specifications regarding
the requirement of sincerit& in the promises. ' According to

the present legislation to be found in Matrimonia Mixta and

itsrapplication by the varigus Episcopal Conferences, the
declaration and sincere promise demanded of the Catholic
nartner appear to be a remindgr to him of his grave obliga-
tions before God to safeguard his faith and to bear witness
to it, and also to dn his best, in the cnncreté circumstances
of his marriage, to share that faith with his children.

This study also concludes that, parallel to the
evolution in the understanding of the notion and significance
of sincerity in the-promises, there has also beén a gradual
change in the Church's own perception of what was often
referred to as the divine law requireménts in a mixed mar-
riage. While in tne earlier legislation tne Church simply
appealed to tne divine law mandate without any exp%anation,
the present legislation states more clearly ﬁhat is divine
law, how it is mediateds”and what it requires of the Catholic
partner in the context Sf\a-mixed-mairiage.

' The evolution in the Church's percepti%n of what it

thought to be the divine law mandate in a mixed marriage

\
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appears to be an example of how the theological.reflection
and the pogitive legislation have been influenced by each
other. Likewise, this paréllel evolution also seems to
indicate how the enactment of a particular ecclesial
legislation is the concrete manifestation of é historic
option: <the Church enacts legislation reflecting its own
grasp of its role and mission in the world at a given time

-~

in history.





