EVOUTIOR OF 7T STATUS P HONeBuiLoIos OHCY
IR

INTERNATIONAL LAV

¢ (O
&‘u Outawa

o
Q(‘

N

00024

0



EVOIUTION Dx LA rOSITION DES HONaDLILLIGAR-NTS

DANS

L. DROIT INTSRRATI NAL YUBLIC

D,Ph, (Sei,rol, )Thése
Presentée &
1'Zgole des Hautes utudes Yolitiques
de
1'Universit( d'Ottaws

par

Hwal-Chun I#,
LII.B. .u.A’ (801. 12010 ).D. Pho ‘30101101' )

Juin 1943



EVOLUTION OF

THE STATUS OF NOB-BALLIGOR.HCY

Ix

INVUERRATIONAL LAW

PhD.(56.r0l,) Thesis
presented to
sghool of rolitierl Saience

University of Ottawa

TP B

HWAL~CHUN iU,
1L, 3B, .Mvo ‘3001’010 ).Phabo (30.1’01. )

June

1943



UMI Number: DC53420

INFORMATION TO USERS

The quality of this reproduction is dependent upon the quality of the copy
submitted. Broken or indistinct print, colored or poor quality illustrations
and photographs, print bleed-through, substandard margins, and improper
alignment can adversely affect reproduction.

In the unlikely event that the author did not send a complete manuscript
and there are missing pages, these will be noted. Also, if unauthorized

copyright material had to be removed, a note will indicate the deletion.

®

UMI

UMI Microform DC53420
Copyright 2011 by ProQuest LLC
All rights reserved. This microform edition is protected against
unauthorized copying under Title 17, United States Code.

ProQuest LLC
789 East Eisenhower Parkway
P.O. Box 1346
Ann Arbor, Ml 48106-1346



3 _QF BOBDELLE: 0¥ ¥ U9 RLARLNAL LA

of Jon 1

(Pace)

h&@dmw..o.ocoooonooo-..o."ntooov- T

Chapter 1:-

Chapter I1I:-

Chapter III:-
Chapter 1IVi-
Chapter Vi-
Thapter Vi~
Shaptey VII:-

Shapter VIiliw

Chartsy 1Xi=

Jhapter Xt

BIBLIORALEY

the Importanee of Anejent A g8 aud the
hinege TradiSional Poatv ne on
AoneDelll J0Y6l0Yeessocr -scse-tcrsnnasdnadl

The dtatus of Lon-belilerengy in ti.e
Chuen Ohu <dhan Kuo . es of Anolent

uhmouoooach-co--.o.- -« &..Qy‘.otc‘g%"'%

The Statug of Hon-beluu-cramy in tie
detern Anglond and L1ACL1e 4 508440060 00-=d8

The 3tatus of lion.belll orongy in the
todern Acets Prior $0 1914 AelevecvneePdenllif

Ihe Sringiples of Internationsl lsw
Of HOU”&HW..-; [ XX & N 3 3 B 3 N I Y N U] -a-w'-'l“m'

The Status of Jne-delll *erumy

The Jtatus of Her-bollizerensy froc
World var 1 To World 4ar 11 (2)eeee 208--B56

Reoant Theories Respeotin:; The Status
‘7f EO&MHL;;&!‘QW.;. [ XX RN RN RN KN og.»gﬁ?“g%

Conglugiong The Fudure of the Jtatus
of lon~belligerensy---The Tweory of
Joat Oanmmm Partinlity (1)-—
Ie Srelininary Oonplderationfyeen oo 3807316

Comaluniong The future of w0 Liatus
of Pon=-tel L erenoy---Tre Thoory of
Just CGolleotive Zartiality (2)e-
I, Pro Theryy
111, Tve l.aghine
IV. ™e Ppacticnh .]’.t:’o O Juh SN T 1+



INTRODUCTION



FVOLUTION OF

THE STATUS QF NON=BELLIG RUNCY [N IUTURNAWT waL LAW

INTRODUCTIuH

On Vegember 15, 1u41, eight duys after tho Japanese
attack on rearl jarbor and the United :'tates' duclaration of
war on Japan, lresident Roosevelt in l.is message to the Congress
frankly confirmed that "The course of events which have led
directly to the prescnt crisis began ten years ago....by the
invasion of langhuria, which was part of China" and that "This
barbaric aggression of Japan in wanchuria set the example and
the pattern for the sourse soon to be pursued by Italy and
Germany in Africa and in Iurope....and to bring about the ultimate
enslavement of the rest of the world,” #1f The significance of
this emumerntion, as explained by Professor 3. R. Chow, the
authority on internati-nal law in China, as well as many other
eninent international jurists, involves that "It wae Japan whicgh
actually started the vesond dorld War ten years agos and it was
tle failure of tne league of ﬂatlona—-und..to a lesser extent,
of the United ~iates-«to aurb Javenese agzgression in the Far :ast
wri:ich encouraged the muropean argressors to go sahead witi. their

audacious design for wprld domiretion.,” #Bys

This explanation precisely can be extended to oover

another reason that the failure of tife peace-loving nations and

#1# Internstional Conciliatlon, o, 377, Yeb. 1947, ..., 44«43,
#28# crofessor S. R. Chow, "The is0ifig after the war", Foreign
sffairs, Jetober, 1lv4l,



the league of Nations in dealing with the Japauese aggression in
1981 was eLiefly due to the oonfliot between two rival thoughtg--
one is"neutrality", the other is "collective seourity", while
naintaining her traditional neutrelity, ond being e con-member
state of tia league, ti® uUnited states then was ur-ing the prose-
cution of a collective intervention, #3, While being a leading
member-3tate of the league, Great Britain declared neutral in the
war then ra;ing between China and Japan through her Foreign -eore-
tory, Sir John 3imon, on Yebruary 27, 1933, by saying that "There
is one great difference between 1914 and now, and it is this: in
no cireumstances will this Government authorige thias country to

be a party to the stmuzgle,” #44# This conflict of thoughts almost

#3# crrofessor >, R. Chow, "NHew Fr-sress In International Low",
1934, Chaptera 14-19Y (8ino-Japanese Conflict und the learue),

A41loughby, "3ino-Jdapanese Controversy and the lLeszue of
satione', 1935, Chi.ese edition, 1936, (transinted by .'wai-
Chun Iu, eto..

Borchard - nd sage, "ide.trallty rF.r t.e Unlted _-tistes”, 1940,
pP. 270, 308,

Stimson, "The Far Zastern COrigis”, 1936,

Ietter of tie United St.tes' .linister at Ber.e to tr e Sesret--
ry-Jensral of tre Lesgue )£ lations, )ffiocial J-urnal, Vol.
I, ». v0, 1937, (.peeiul session of sssemo.y, marel,193%,

Ietter of tne seoretury-Genarsl of the league on June 14,

1933 to t @ United -tates aud the otier non-.czber :tnies,
fficial Juurnal, Special sssembly Resenrds, 1933, Vol, V,
Pe 1.s

#4# 2756 rarliamentsry leb,, 5th ser,, aol, 58, 1933,

Borchard am lage, "Je.trality for t.e United -~ tes", p. 271.

3tifon, "Phe Far sastern Orisia", 193G,

ome anglisl internsti.... jJurists even ur:;ed un ifssu:nec of

reagugnition to tne purpet 3tate "Maneiukuo" by saiing that

"winether internstional law poruits not to pecoznize s new

independent civilized Jtate i3 a queation,” (Yrofeasor ‘erbert

Artuur “mith's letter, Londou Tiwes, iov, 13, 1934,) aud that

"in tle Covenant of t e league of dutl.ns or in any other

conventions or treaties or in the British laws, co ol:use 18

provided with a power aspable of oompelling the British king

to givu up his right of independence,” (Sir Jobrn .'iscrer .ilii-

anp' letter, lLondon Times, Nov. 13, 1974.)

sember MajJor Beaumont Thomas in tle Louse of Commons also

argued thut Grent Britain should grant recogniti n to the

go-galled "Manoiukuo” on accuouut of tue interest of British



repulsed tie ontire progress of the institution of colleotlive
security made by an international common eifort before 1931 and,
therefors, gave rise to a series of aots of a; greusion committed
thereafter by Japan and her Axias partenors, such as; trhe unilateral
denunaiation of the Ireaties »f Versailles and Locarno (1935 &
1936), the conquest of Abyssinia (1986), tie inturvention in the
Spanish oivil war (1956-1937), the further invasicn into China
(tre beginning of the present oino-Japavese war, 1037), tle absorpe
tion of Auatria (1936), of sudstenlend (1938), of Jzeshoslovakia
(1939), of Memel (1939),and of Albania (1579), t e “usso-Finnish
war (1989), a series of Cerman invasion in Yoland, Penmari, 'olland
Belgium, Luxemburgz, Horway, i'rance, Yuposlavia, Crecce, Russis,
ets, (1939-194@) and the attack on fearl Jarbor, iongkong, the Phi-
lippines, kalaya, the Dutgh Indies, ete,, whioh co.;leted the
formation of the Second Jorld wJar (1941).

But during the co.rse of these events, even after 1339,
such eonflict of thoursits remained, and still remains, unsettled,
In the theoretical debate, irofessor Rdwin Boronard of the Yale
University and .ir, #illiam :rotter Lagze purposely published a book
entitled "Heutrality For the United itates” in 1940 in support of
Frofessor John Bassett Loore's view of neutrality #5, with an
intenticn to counterattack the theory of international interventio:

ism (collestive sanstion) led by rrofessore licolas Politis, 6f

2484, (London Times, linv, 30, 1924,)
See also :iwai-Chun lu, 'T.e Jretrine of ~ecogniti n [
Internstionsl Law", 1941, Cnapters I & IV,

#6# loore, "An Appeal to Reagon”, Joreign Affairs, July,1933,
Vol, XX, Ho. 4, pp, H47-588,.

#64 +~olitds, "le Neutralité et 1 .ulx", 1935 (Carnegle translatie
4nglish edktion, 1035),



and George Scelle #7¢# of the Université de laris, Professor
William &, Rappard of the VUniversity of Gone;g,/Profeasor Terah
Iauterpacht of the University of Cambridese, 79+ Professor Quiney
Wright of the Universit,y of Chieazo,#10# Professors Charles G,
Fenwick and Pagletcn of tiLe lLew York University ,1ll; and Lord
Robert Cecil,+12; In fact, the Covenant of tne lLeague of Hations
of 19192n:ho Briand-Xellogg fact for Renuneiation of sar of 1928
remain with the Hagus Conventions of 1907 respecting neutrality,
without any change or coSrdination, The leajue sanstlion system
was bravely tested in 1935, though in the same year the United
States promulgated a Heutrality Aot, Fraragusy, Japan and Ruasia
wore declared aggressors sepsrately in 1934, 1937 and 1940, FKe-
vertheless Belgium deolared her restoration of mneutrality in 1936,
The Argentine Anti-iiar Pact of 1933 wa2 purposely conoluded with
due rogard to neutrality; it goes without saying that the Havana
Convention of 1928 inciudes a long gode of maritime war and neu-
trality, On the outbreak of the Zuropean var in 1939, many states
including Denmark, latvia, Fioland, iithuania, _stonia, Yugoslavia
Spain, Rounania, Bulgarias, hollnnﬁ, Norway, Belgium, -weden, Cubs,
Bresil, Chile, Guatemalm, lLiexico, the United States, Bolivia,

#M# wcelie's kemorandum,"Theury £ Interustional Government”,
New Commonwealth usrterly, I,(1935-1936), pr. 18 6t 5€Qe..
see also Bouryuln, "Coilectiive lecurity", pp. 25, 476.

#8# R.,para8, "The uest for Peuce™, 1v40,

+9% ILauterpacht's Report, "Tie linti n of Heutrality in a vystem
kroviding for the Represelon of War" in "wome British views
on Collective lecurity", Part, II, (Peb,,1935), sce ulso
Bouryuin, ;p. 24, 79, 134, 412 et Beq,..(British Lemo, #3).

#10# wright, "The Puture of leutrality”, Interuational Coneiliation
No. 242, 1928,

#11# Penwick, "imerigun Neutrsllity, Trinl & F.ilure”, 1940,

#124 Cecil's letter to london +imes, .eurings on i, 3. Res, 98,
Committee on Foreign lela tlons, house of Recrese tatives,
73rd Oong., lst sess. (kareh 28, 1933)pp, +4~25. Boreuard
& Lage, pp. 308 & 273, 8ee also . . Lessu.e from lordon,
on et, 30, 194z, re..rting Cecil's stntement,



Uruguay, reru, Dominican lepublic, bNicars -ua, Panamna, lara uay,
Argentine, Iran, Afghanisten, Thailand, snd Iirish .ree -tate,
issued declarations of neutraiity, .Juniary, Greece and Jspan

gonsidered themselves neutral with.out such & declsration, ,13,

Between th:7two rival trends, there arose, in addition,
new events of intermediate character, such as t'e Reclarastion of
cav.na of Jatober 3, 1939, aud tr.e United States' lend-lease
arrangements sinoe 1939, w:ich are considered asts violating the
traditional d otrine of neutrality ou ¢tis 'ne . nd and acts
improving the doetrine on the otier, The nost strange things
seem to be the declarati ns of "non-beliieroncy” by Italy (1939),]

#14s
S,ain (June 13, 1940, after tic italy's declarati n of waﬁénnd

+
Denmark (June 27, 1941, afier veruaiy's declaration of war on Ru-

i 16%
.81la),/ Though kr,fes:.or Borc/ard descrihes sush use of the word

"non-belligerensy” "as & modcrn excuse for vinlating the laws of
neutrality and as a hope $hat warlike mcts ¢nn be committed while
eacaping the consequences of bellizerency”, r17# the United ltates'

ittorney--eneral, wr. obert .. Jaccson,,1l8; and ir,feussor Fenwiak

#13; La.terpac.t, in note 1, r.e 530, 'mrenioim's Inte -.ti)rnal
waw’', vol, II, 6tsn ed,, iv4vu, mentioned Bulssri. s one 2
the St.les refr.ialng frem ismuing 3 480l ration ~f neutro-
ii%y. we may find in Léak & Jes:up's "ue trdlity Laws ,

Re ;ulations and {reaties of V. rious Countries”, 1939, (with
supplemeuta uy to 1v40), p. SBR, th.t the ,roallmati n of
neutrality »f DBulgaris Iin t e iuropesn var w.s made on Je,«
tember 16, 1939,

#14# ppenhein's Internationml aw, 1940, vol, 11, p, 515,

renwick, " merican Neutrality, Yriml & Failure”, 1v40,p.143.

#1654 4American Jourua: £ lnternatiomsl ..w, ‘et, 1940, pr.718-719,

#16¢ .merigan Journal of Interr:ti ual Isw, 'et, 1941, p, 678,

#17# Boreu.rd,"d.r, Heutr.lity nd Nan—bexlifer>ncy" Americ .n
Journal 2 International Law, Jot. 1941, p. .24,

#187 Jackson, "Address’', befors the intern ti“nxl Bar luuuciqtijn
at .. :vauo, Guba, Larah ?7 1941, o do I, bgy :ril 141,
PPe. 349, 358, 348-359,



of Hew York#19# are obviously in support of it, In theory, for
yearsg there have been already 4iffepent supgestions of sueh interw
nediate character with a view to eateblishing & status between
neutrality and belligerency and improving the traditionsl dootrine
of neutrality, Irofessor Paul de la Fradelle of the Universitd de
Faris§20# rrofessor Yhilip ¢, Jeusup of the Colunbia Universityf2li
Dy, ueorge Uohn, the Chief of the international lLaw .aciion of the
vanish foreign Jffioce,. “zete. are smong ti:e writers of this group,
Judge Ake Lamarsjold of the Perunnent Court of ‘nternational Justice
(1986-3937), when in the 38th session of the v nference of the
International lLaw Association at Budapest in 1934, rlso declarmed
that "You will have noticed that, except when the texts compelled

ne to use the word 'neutrality', I ! ave been careful to use another
word: the status of non-helligerency....l ':ve chcogsen the otier
expression merely because I wanted to urnderline that the status of
non-belligerency under the Kallogg Prnct 18 not necessarily identical
with the status of neutrality in pre-war international law',#°3#

Therefore, t.e problems respecting tie status of none
belligerensy today nhave not only been whother tus non-belligerents
are going"to assist in VLo gonservative developmunt of the 0ld law
in parmony with nmodern warfare at sea, or withdraw anmd give over X
the scas to tL.e countrol of the bhelllzercnts, or discard neutrality

altogether and embrace the m ral conocept of jJust aud unjust wars”,

;194 Fenwiock, "Ameriosn lLeutrality, %ri-l & Failure", p. 143.

7204 De l» rradelie,"Tne .volution of <egutre.ity ', vo.lective . eocu-
rity,(Bnurquin' ed, )pr. 408, 404 et sesg. 455,

7813 Jeasup, "Meutrzlity", Vol IV, 19356, p. 207 et asegq,

jeo# Corn, "Neo-Heutrality”, 1939,

#28# Report, 38th Yonference, p, 31, mr., Hammarsjold's view on the m
use of the word "mon-belligerenoy" seems to be in goincide:..ce
with mine,



as Mr, L, L, dWoolsey says,#z4# but also whether one or more types
of non-bellizerenty status hetweecn neutrality and belligerency can
be found ih the pamt practice and law in tie scelety of mmtions
and whigh one of them is desirable to be acce;ted in the future in

view of justice and human common 3uod,

But, in this conmectinn, it should be sharply observed
that the term "non-hel dgerercy’ as declared hy italy, Spain and
Denmarck and explained or agg.cd by Lk, Borohard, Jackscn, ets,,

is misused.

In the first place, there Lasm been no such term as
"non-hellizersnocy” of a legal charscter in the modern intermational
law, In neither Professor 5, R, vhow's "International aw", nor
Faushille's "Tralté de Droit Inte rnati-nal Fublic”, rnor Le Pur's
"vréois de Droit interrs tional “ublie", nur tcelle's "Précis de
Droit des Gena", nor Foiznet et Dupont's “"MHanuel ¢l(mentaire de
Droit Internations: “ublie", nor Cosentini's "Code International
de 1a palx et de la zuerre", nor Calvo's"Le Uroit International,
théorique et pratique”, nor LloNair and lauterpasht's "Op.enheim's
International Iaw" (only on jage 5156 of volume II of the 6th edition
Professor Lauter na! t mentioned th.e new case of the declaration of
non-balliereney ~f Italy), nor L.iggins' "ilall's A Treatise m
Interra tional qu", nor lLawrence's "ihe Frinai;les »f International
Law", nor mcﬂair'é "The Law of Treaties", #or Ippatein's "The
Catiolic Tradition of ths lLaw £ bations", nor Ludéon's "The Wrrld
Court” ard"forld Yourt Recorts", nor Unrner's "Interrational lew

and the World Jer", nor Wilson's "Handb ok of Interrationsl Iaw",

#24# .oolsey, "iae Falliacies of -e.trality", mnerican Juurnasl of
International Law , 1230, pp. L06~:.2,



nor oore's "A Digest of interuational Law”, nor :eruley's "The
Zesentials of International +{ublic Law and ‘roanization”, nor
Brigga' "IThe lew f lationa”, nor lfankuchen'’s "i Documentary Text.
book In Internationsl law", nor Butler and iacooby's "The Jevelopre
of Iaternational law" can be found the word "non-belligerenoy", The
ohly word res:eocting the status >f a non-belli erc:ég in a leggl

genge is "neutrality”.

In tue Becond place, as shown in the following ehapters

1eYe are mamy possible types of tils non-belligerent status; the
traditional lezal concept of neutrsiity represents only one type of
the status of a non-belligerent, In other words, the different type
of siem non-bde.ligerent status as a whole shall be termed the siatus
of'non-belligerency”; non-bellizerency is not t.e status between
neutrality amd belli erency, but in general sense an antonym to
"belligerency”" snd comprises tie status of neutrality., .hen on the
outbreak of a war, Ltates shall be classificd into such two groups
a8 bslligerents and non-belligerents, if auy. IThe status of belli-
gerontas in International 4iaw is cslied "vellizerency™; the status

of non-bellizerents in internatlional law shall be oalled "non-belli-
gerenay"”., lone-be .lizerency o~n be classlficd iunto such two groups
as neutrality and unneutrality (or partiality). Heutrality and
unneu trality separately cun be furt-er classiflied into groups ascord-
ing to practice and law, Therefore, t.¢ wirrd "non~-bdellizerency”, if
used for qualifying a cartiocular case, would be a fallaoy asnd mean~
ingless, It would le2ad to a miswdcrsta..ding whioh would prevent
the ap earance of a losigal clacsification of tle status O>f none

belligerents.



Ag most international Jurists concentrated their
attention on the defenoce of"neut rality”, or "collsotive wveourity",
or "qualified neutrality” and few initialed a Btudy of the status
of non-be :1icerency generally, including the treatment of neutrali-
ty, this paper %8 thus drafted and presented, On consideration of
the problems involved in this field today, as stated above, the
study 18 prooceeding rouchly in two ,arts: one is an analysis -f
the evolution of the none=belligerent status leading to a conclusion
on the types of hon-belllgerency; the otler is a study of the
solution of the problem of non-belligerenay, a the retical dis-

cuasion, leading t0 a suggested theory as the conclusion,



Chapter 1I:

THE IKrORTARCZ OF THE ANCIULT AGS AND THE
CHIRuLSE TRADIWI NAL DHCIRINE Ul HUN=BELLIGER.NCY
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Chapter 1:

THE IKDPORTANCE OF TH.) ANCIGNT AGES AND

THE CHINESE TRADITIONAL DOCTRINE ON NON=BilL.IGsRENCY

In recard to the discussion of the evolution of the
status of non-belligerency, one can hardly not besin it with the
ancient eyoch,

In the first pliamce, the internationsl relations of

modern wseatern world can be traced 1o that of its classlcal ages,

Ag rrofessor ulchaeli I, Rostovtseff of the University of retrograd
and of Jisconsin said,"The system of the modern .uropean Siates is
in no way a creation of the so-called ..iddle A;es, .dst of the mode
ern suropean States are nothing but a development of the provinees
of the Roman ‘mpire. The natural frontiers of Spain, France, Italy,
even Britain of today are the ancient frontiers of Italy and the X
Jestern “oman provinces duréng the Toman .mpire, lLodern Germany
covers the territory of the Roman province, Germania, as it was
Planned by the genlus of Ceesar and Ausustus, Austrian territory
before the war coincided with the boundaries of the Noman Danube
provinces, On the other hand the foundetions of civilized 1life in
modern ‘urope wore lald during the olns#ical period and the type

of our Curopean and “merican mentality was inMerited by us from our
classical predecessors. Thus, if we try to understand one or the
other of our fundamental institutions, or 1f we endeaver to explsin
the most important features of our political, econonio, social and
intellectural life, we are bound to go bacsk to the nain souwees,

i.0,, to the achievements of our classisal predecessors, Internat-



il

ifonal relations and the main idéas whioh form the substance of
our international law present no exception to this general rule,
I affirm that the type of our internatlonal relatlons, the 4iff.
erent tendencies existing inﬁhia domain and the most important
moral and legal ideas whioh form the baeis of our international
law formed the foundation of the international relations of the
ansiont world as well, I cannot discover any capital difference,
ilodern surope moves on the same lines on whioch the snecisnt world
moved for centuries....Some of the ingtitutions and ideas,..were
fully developed in the ancient world, Others may be traced at
their very beginning only, and it was the destiny of later epochs
to develop them more fully,"/2by

In the second place, in the anciont epoeh, there
ococured already an advanced civilization "in the centre of the
world”, as the Chinese people tradigionally calleéd, or "in the
Far ZIast", as the nodern Wespern peoples eall, That ::7the
ancient puminkumd part of Chinese civilization., Some historians
have #aid that the first"League of lationm™ of the oivilized
world 1is in ancient China, about three thousand yvesrs azo, 4t
least we can safely say that there had heen a distinguished deves
lopment of "international relationa” among the dominion-states, (
the feudal states under the Emperor of Chow Dynasty, all of whieh
were of the same nation, the Chinese, like provinces of a single
nation-state,) the so-called "Chuen Chu Chan Luo" Ages (770-221B,0,)
, which brought the Chinese nation s traditional dostrine on both

belligerency and non-belligerenoy for the following thousends years,

#26¢ TRostoviseff, "Internati:nal Yelaticns in the Ancient world®,
in «alsh,"The History and Nature oMf International “elations
"' 1922. 3’,3}3. 32—5::‘



i2

having even survived the two revolutions of 1911 and 1926 and
infiluenced China's present foreign poliey,

But the 1deas of the Chuen Chu Chan Kuo Ages in this
field can be s5t41l traced to further ancient ages, Flve thousand
jears ago, Great Imperor Hwang-7Ti had already fought a war for
Justice, with s view to crushing the powerful tyrant Tse-Yu, He
succeeded sndy therefore, founded the -mpire of China, He himself
invented compass; the ‘mpress Lo-Choo invented silk; and later
e¢xplosive vowder was invented and smbimkik nediocine science was Hl
founded, These four form the so-called Four Ureat Inventions of
Ancient China, 4in the following years, the idea of justice con-
tinued to be kept and was notably expressed in the system of the
succession to throne par excellence, not par sanguinis, For ins-
tance, Emperor Yao of Tang Dynssty was succceded by .mperor Shuen
of Yu Dynasty. It was only because Shuen was a good man that he
was @selected by .mperor Yao as his successor, imperor Shuen of
Yu Dynasty was succeédded by cmperor Yoo of Hala Dynasty, Yoo and
nis father Kuen both were officials &in the Court. Jmperor Shuen
ordered the execsution of Kuen on aesount of his failure in regu-~
lating the then deluging Yellow lRiver, but selected him son, Yoo,
a8 his successor on acoount of the son's good behavior and great
success in dealing with the delugiiige. It is remarkeble that, while
working on repulsing this River cataclysm, Yoo travelled the country
for thirteen years and never entered his home, though passing there
three times, The throne of .mperor Yoo was succeeded to by his
son Chee; it was because Chee was the best man in his time, not
because Chee was the umpcrar'é son. But 1t was taken ag an example

by the later XEinga and thus the system of the succession to throne
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var sanguinis was founded. The 1des of justice was also expresaed
in the oscurance of two famous revolutions, One is that .mperor
Tang of ShangDynasty, when he was a prince in lUsia Dynasty, fought
and sxecuted the tyrant tmperor Chih (the last omperor of lisia
Dynasty). The other is that _mperor .oo of Chow .ynasty, when

he was 5 prince in Shang vynasby, fought and executed the tyrant
Imperor Tsou (the last emperor of Shang Uynasty), All these exan~

ples were set in the age three or four thousand years ago,

Since the foudation of Chow Dynasty, through the
efforts of the o0ld Frince wen of Chow (in Shang Dynasty, the father
of Prince Woe, later the fhrst emperor of Chow Dynasty, 1128-249
B,C,), Hmperor woo and the prime ministers Iu~-San, Chou-kKung,
I-ing, ets,, the orineiple of juatice was well exposed, developed
and codified together with the prrinoiples of social &8 well as
political order, Such principles of justlice, notably known as
peage, roliteness, respect, common good, equity, generomity,
fraternity, honour, loyak$y, equality, co-existenae, toleranoce,
self-sacrtfice for all, rule of law, rule by viritue, lawful liber-
ty, disoipline, service to soclety, sanction againast oriminal
aggressor, ete,, and later the doctrinea of Confuciuas and ilenoius

greatly influenced the "Chuen Chu Chan Iuo Ages" in an interna-
tionai gense, A4S a general tendency in this period (over five
hundred yeare), the people and the @ominion States would judgze &
the cause of any war with their common idea and effect a collecti-
ve or individual sanction agaimst the wrong side. It was certaine
1y natursl to have establighed the institution of a "league of lia-
tions", Only at the end of this period, oacurgd the struggle for

a strict unification as a result of the people's desire and dra-
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dition; besmause even in this period the peoples of the ddminion-
states, which were the same Chinese people, were continuously and
unanimously loyal to the Zmperor Chow and becsuse, legally speaking,
Chow Dynasty ended in 249 B,C,, only twenty-oight years before the
beginning of Chin Dynesaty,

The common idea prevailing in the Chuen Chu Chan Zuo
Ages, HENBEEE after criticized and cnlightened by Confueius and
lenclus, has further played a considerable influence in the Chinese
sttitude toward war and internstional relationa over two thousand
yeara, That is why the Chinese people and thalr Imperor gave the
Catholic Fathers s warm weloome since the beginning and treated
therm cven as guest-officials in the imperial court. 26§ That is

7267 See any of the Chinese hooks on the histor, of China, history
of Ming Dynasty, eto..
See also rrifessor E, R, Lughes of the University of Oxford,
"The Invaaion of China by the western world”, 1938, Chap. I,
eapecially pp. 1,7,9,12,13,& 158, in which rrofessor Hughes
says,”""In the year 1723 there was a Chinese in Holland who waa
hoth a learneéd man and a merchant, two things that ought by
no means to he incompsatible; but whieh thancs to the profound
réspzot that is shown to money, and the 1little regard that the
human species 40, and ever will, pay %0 merit, are beeome BO
anong us”, These, the opening words of Voltaire's "4 Conversatl.
on #ith A Chinese”,(see Voltaire, "Romances, Novels, and Tales?
vol.1,London, 1806,) serve well as an introduction to the his-
tory of oultural relations hetween tne o8t and China,,..nearly
two thousand years, from tne fifth century V.C. to the six~
teenth gentury A,D,, furope and China were reaching out to
f£ind each other and 4id actually meet for pur oses &f trade,
yot under conditions which miiitated azainst the interchange
of ideasé¢ The arrival of the Jesults in Peking in 1601 marks
the beginning of the modern period when cultural iuafluences a8
well as trade bogan to £ind thelr way....the ups-ot wsg .arco
+olo's seventeen years in China, part of t.e time as s hich
official of the Khen (“mperor Kublai Khan of Yuen Dynaatyﬁ.
theNesee vobn OFf konte Corvino wes ment with a letter from
fope Nieholas IV to Kublei Knan (before 1305),.,and,.,the
Praneiscan ~isslon fiourished.,..Bho8e were the dmys of the
Inguisition in Southern Hurope and Americm, they hmd no scrup-
les about the use of violence, Yhus to the Chirese they appear-
ed as nothing but marsniing pirates,,..The two grest cultural
streams of sast and usest might remlly intermingle, The point
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als0 why the Chinese people and thelr Government eould not under-
stand that the commercial interests of the Eritish people and
theiy Government were so importent and urgent that they would
have rather to achiewe their expansion by a war poliey, subsequent
to an opium polioy, even at the sagrifice of the sovereignty,
independence, territorial anéd administrative integrity and life

mof another nation!

The British Goverument and the Governments of some

other Jestern nations seened to regard forelgn commerce &8s a

1 of contaot was the Jesuit iLission in Peking., The issionaries
wore not only teachers of their religion but some of them
were trained scientists and as such were welcomed by Chinecse
scholars, They were also the nmeans of introduckbkmming
Chinese Bcholars to urope through their colleges in Italy
and france, Une such scholar was even found in Oxford in
1687, There were some 80 Chinese Wowks on C:ineh, (see
Andrew Clark, "Yhe Life and Times of Anthony .ood", vol, iii,
P. 236)., There was here the opportunity in both turope and
China for a fortilising of mind ang s8pirit with fresh idecas
born from the older phillosophles of ench culture, In the
«08% this actually hagyened. The Cathollic missiouaries and
their Chinese colleagues supplled & steady stream of works
on China,..how widely this influence penstrated and much how
the thinkers of the Enlightenment owed to Chinese humanism
and natural philosophy ! ....this philosophy...shoulé have
bsen one of the foroces whiolh brought about the ¥ronch Tevo=
lution, In the ast the sclentific treatises published b
the Jesults created mmmk much i,tereot and were included {n
the collections of learned studies to be founded in every
well-8tooked library...”

F27# Hershey, ".ussentials of Internationsl law und Urpanisaticn”,

1927, p. 249.

#28# Oppenheim, "international law", vol. I, 1937, pp, 261, £62.

#29# Lauterpacht, "Boycott in Internatio..al Relations", RBritish
Year Book of internsational law, 1033, ., 132,

730# Eyde & delhle, "Boysott in Poreign Affairs”, Ame-ican Journal
of lnternational law, Jatiuary 1933, vol. 29, no, 1, pp. 2,3

#31# Pauc: ille, "Traité de Drolt Internationsl .uvlie", tome I ,
1, pe 4u7,488; tome L, 3, p. 701,

4324 Professor S5, R, Chow, "Internationnl Law", 3ra, ed, 1.37,
Chap, II. trofecaor Chow,"Lectures on Internstionsl Law",
1933-34, National Wu-lan University, China. CSec also Fwai-
Chun Lu,"Boycott In International Law", 1235, udstional
Wu-Han Unlversity, and "World rolitics"-~ge:i-onthly of
the Ieague of Hations Association, China, vel. 2. No.,
1938,

2
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right sgainst other nations, This argument was also, and still
is, s false, According to the principles of the so-called inter-
national law, rrofeasor Amos &, lershey of Indians University seid,
"The right to commecrce or intercourse,.is..rather a necessary con
dition for modern progress and develoument than a right in the
legal sense of this term,..the right of intercourse is,,.a
legal right as againat third powers.,...4 State night ocornceivaebly
refuse all diplomatic and commercial intercourse with the out-
gide world,..rhe right of mutual cowmnerce or intercourse is far
from absolute, It is limited by other eassential and fundamental
rights which take precedence or restriot its application,";27#
trofessor lassa Francis lLawrence Oppenheim of the University of
Cambridge 8aid,"4if the facts of international life are taxen into
gonslderation, it beoomes at once apparent that sush a funda ent
al right of intercourse does not exist, A4All the consequences
which are said to foliow from the ri. ht of intercourse are not
at all consequences of a right, but nothing eolse than consequen-
ces of the fact that intersourse between the stales is a condi-
tion without which a law of nations would not and could not exis
esssdo Bpecial right or righte of intercourse betwesn the states
existengh according to the .aw of Nations. It is because such
special rights of intercourse 4o not exist that the states con-
clude special treatias regarding natters of post, telegraphs, #%
telechones, rallwgys, and commerce," ;28
Professor Hersh Lauterpacht of the University of London sald, M
"BCommérce between nations is but an internationai fact or a
pronise, not a legal right or obligastion,,.That thae Yovernment

of a State even tolerates the people to Loyeott a co.murcial
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treaty contraoting state docs not necessarily constitute an
act violating treaty obligations....for a state 4oses not cone
glder the act of concluding a commercial treaty a willingneas
to give up 1ta general frecdon in its commercial activities,"
FR9F

Frofessor C, C, iyde and Louis B, dehle said, "2 state may derive
$t8 liberty to &enounce its foreign commercial relations from
its indepondent sovereignty without any regard to any external
influence." r3U:

Professor raul fauchille, directeur de l1l'Institut des lautes Etudes
internationales (école international de droit international), sald,
"Ceux qui reconnaissent toujours une influence prépondérande a

1'idée de 1'indépendance des ﬂtatqheconsidérent pas le boyoott-
age comme un acte néceasairement 1llicite;,...Il semble diffiei i«
d'admettre la responsabllité dé 1' tat, car dans la haycottage
les particuliers seuls interviemnent: un ..tat ne peut oblige~-
ses nati naux ou Scs8 habitants & conmrcrecer avec les citoyen de
tel pays donné, lorsqu'ils ne le veulent pas, sl par ses
traitée avec cc gays 1'.tat sermet les relations conmercisies
avec 1lui, 1l ne lul garantit ias qu'elles s'établiront et ge =
continueront."” 31/
¥rofessor ., R, Chow of Hational u-kan University, China, even
omits the so-called right of comrmerce and intercourse when he deal
with the fundamental rights and obligations of a state in his
authoritative work,"International Law", and oniy referred thereto
in his”lectures on international Law” by saying that "The problen
of cormerce and lntercourse is but a problem of poliey, not of

16W....5 State 18 bound not to forbid the people to trade with
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8 foreign country as a result of the cxisteuce of a coumercial
treaty; but it is also bound not to forbld the people not to
trade with the treaty oontracting country as a resuit of the p
people's right of liberty., In other words, a State has no righi
or obligation to cPmpel its citizens to trade with sny foreign
nation," 32 It goes without saying that no treaty obligstions

existed hetween China and Great I“ritain hefore 1842, 33,

According to practice, no relation botween the United
3tates and Soviet Russia was established before 1933; no inter-
sourge any longer existed hetween Switgerland, Lollasnd, Belgium
nd Soviet Russia since 1935, On September &, 1939, Union of
South Afrioca severed diplomatic relations with Germany; on Sept,
19, 1939, Iraq severed diplomatic relations with Germany; on Feb,
2, 1989, the relations between Russisa and Hungary were broken; on
June 12,1940, the relations between Italy and oLgypt were broken;
the relations between Great Britain and immmfm Roumania were broker,
on Feb, 10, 1941; the relations betwsen Great Britasin and Bulgaria
were broken on iarch 5, 1941; the reiations between CGreat Hritain
and Hungary were broXen on April 7, 1941; the relatinns between
Greeceand Bulgaria were b -oken on April £3, 1941; the relatiouns
between “usslie and Slovekis were broken on June 22, 1941; the
relations bewtween Russia and Hungary wers broken on June 24, 1841,
the relations between(Vivhy) France end Ruféia were broken on June
30,194); the relations between Finland and Ureat Britain were
broken on Aug, 1, 1941: the reiations between Japan and .oland were

gevered on Oct, 4, 1241; the relations MNEMNEKX

MY of ipaq with
Franee and Japen were immmmg severed on lov, 1<, 1941; the relatio.

between Norway and Finland were severed on lee, 7, 194}. the rola-
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tions of Colomdia, =gypt, Lexico and -oland with Japsn were gevered
on Dec, 8, 1941; the relatiouns of Hungary and Fouriania with ..gypt
were severed on Desc, 10, 1941; the relatlions of .oxico with Japan,
Germany and Italy were severed on Yec, 11, 1941; the relations betw-
¢en Hungary and the United States were severed on Dec, 11, 1941,
the relations of Colombia with Japan, Uermeay and ltaly were seve-
red on iea, 19, 1941; the relations of liexico with Bulgaria and
Hungary were severed on Dec, 283, 1941; the relations of Venezucla
with Japan, Germany and Italy were broken on Des, 31, 1941: on

Jan, 6, 1942, c<gypt suspended her diplomatic relations with Prance;
on Jan, 82, 1942, the Pan-American Conferenoe adopted & resolution
reconnending & gmmmmlk general severance of the Pan-American mmwwiwim
countries' rolations with the Axis powers: on Jan, 22, 1942, the
relations between Spain and roland were broken: on Jan, 24, 1942,
$he relations of Feru and Uruguay with the three Aixis powers were
broken; on Jan, 26, 1942, Bolivia severed her relations with the
three Axis powers; on Jan, 28, 29 amd 30, 1942, Brazil, Lquador &nd
Faraguay severed thelr relations with the three ixis powers: on
Feb, 5, 1942, Iran severed her relations with Franse (Vichy), On
feb, 22, 1942, the relations between Italy and Saudi-4irabias were
broken, Un April 14, 19428, the relations between Iran and Japan
were brokan: on April 23, 1942, the relations between South Africa
and franoce (Vishy) were broken; In liovember 1942, the relations of
France (Vichy) with Canada and the United States were eventually
broken, It i8 slso remarkable that the United States announeed the
abolition of hor commercial treaty with Japan in November 1941,

B3¢ Ferbert Arthwr Snmith, "Great Dritain and tle Law of latl ns",
Vol. I, pp. 17=18,
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As for China, the “hinese relations with Soviet Russia had been
gevered before 1933 and in 1U41 her relations with Germany and
Italy were dsclared broken, Lany other measures taken by inde-
pendent States for resdrioting forolign trade, sush ae the pro-
tectionist tariff, sanitary precaution, state oontrol of trade,
eto,, are alpo wellknown, 34,

Therefore, neither positive law nor practice nor Jjustice
gould justify the BEritiah Wayr on China in 1840, That war was no
doudt an aggresasive war, an instrument of the British eapitslist
and imperialist pikkmg policy which set an example for the subse-
quent invasions by the vWegtern Statesd It was, and still is,
gertainly in contradiotion & to the Chinese thousands years old
traditional idea of justice, an idea which began to be generally
agcepted by the wemtern ngtions only twenty years ago,

How inevitable the eventualltics would be ? lHere I
should introduce one of the United States' Poreign Foliey Asso-
ciationm's Ueadline Books, entitled "Var In China", written by kr,
Varian Fry with maps and oharts by Hyr, Henry Adams CGrant in 1938,
In that book, Ly, Fry has given a o0lear and objeotive sxplanation
of the faots and tendencies since that age, He says: "At first
the iiings were williing to let the -uropeans travel and trade any-
where they like in China, But afte;72;pleaaant exporiences with
the Western merchants, they Qecided they 4id not want them running
all over their empire after all, So they refused to let thenm

travel in China or enter any harbour but Canton, 4And they nade

#84# American Journal of Internstionel ILew, 1970-1942,

HEwal-Chun iu, "The Doctrine of Recognition in International
h"“ » 194l| PP" m‘le . 16 ™
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strict rules adout trade with the suropeans even there,...when
the Lanchus had established themsslves &t Yeking (now Peiping),
they opened all China to .uropean trade (1685), But the Xuropean
mershants adused the privilege so outrageously that the lianehus
soon came t0 see the wisdom of the liing's more cautious poliey,
Onoe again all the ports except Canton were closcd, and at Canton
new regulations were nade which were sven stricter than before
(171%) ¢ o okiany people think opium smoking was invented by the
Chinese, That ims another wrong idea about China, The truth ie
that the Chinesc first got opium from India. They use it.as we

4o today, for nmedicine, But the Dutoh morchants who had settled
on the island of formosa mixed it with tobacco and smoked it,

and the Chinese apparently learned to smoke it from ther, By 1800
the .unglieb were doing a blg business selling opium to the Chinese,
The trade was forbidden by she Chinese law, but this did not
prevent the merchants of the dest from contimuing to profit from
ite In 1939 the wanchumGovernment decided to stamp out the opium
trade ongce and for all, They avpointed a man named Lin (MY His
#xcellenoy Governor-General of the Frovinces of Kwangtung and Xu-

angsl, Tes-lisu Lin, who was one of the most respesctable and able

officials of tho time) as High Commissioner to end the opium MIREEN
traffio, and Commiseloner Iin immediately ordered all the nerchante
at Canton to surrender their opilum to him,.....w8ll, the ~nglish
won the Jar (1840-42), and when they won it they made the Lanchu
Zmperor's representatives sign a treaty whioch not only shanged

the status of foreign merchants in China, but set in notion a
samgunsn progess which gradually undernmined the foundations of
Chinese society, drove the Kanchus from their ilLrone, aud left
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China @ivided and &isorganized for many years,....The Treaty of
1842, which the Chinese officials ooncluded with thc Eritish, weas
the ¥ignal for a series of wars and trcaties in which the Kanchus
gradually lost or signed away nore than halt thefp Bupire and
many o0f the rights whioh every nation considers essential to its

sovereignty, or independenge,” 35,

The process met in motion a8 hinted by kr, Fry obviously
involves the (Great liational Renaispance Liovement of China, the rige
of Chinese nationalimm, the First Revolution of 1911 which upset
the corruptive oriminal, the kanciu Government, and fifliahed the
heavy task of transforming the five thousand yearqold smpire into
sm a republie, the Becond Revolution of 13526 which upset the o014/

imperial
bursaucracy and the former sourt officisls including the war lords
and made posaible the begimning of the prosecution of the dootrines
0of the Leader of the Revolution and father of the Republic, Dr.
Sun Yat-Sen, the extraordinary speed of national reconstruction
under the National lLeader Usneraliseimo Chiang Xal-Shek, the fara
of 1981 and 1987 on the Aggressorm, the movement of the abolition
of the unequsl treaties since 1842, the perticipation in the heavy
responsibility of maintaining the world's just order, eto,, Now
that the :ar sgainst the Japanose fApggressor has beon coing on over
five and one half years, the victory over the cnemy is near, Now
that the lsading Western aggressive states sinee 1840 to 1926 have
ammounced on Oot, 9, 1942 their sincere intention to immediately
put into efiest the abolition of the unequal treaties of the past

hundred years, new egual treaties have been Bigned separately

48b6# dry, "dar Ln China®, pr. 8, 10-12,
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between China and 8reat Brituin at Chungking and hetween China
and the United itates at Washington on tho saie hAmg 1llth day of
January, 1943, Now that &ll th.: pceople of Chlua are strongly
united and mentally unificd, wil.ing to die Lor ticir country,
their sacred casuse and thelr [Lational Leader, the revolutionary
trangitional age which covered more than thirty sears since 1911
has been satisfactorily olosed, Uow that the ilational Leader
Usneralissimo Chiang Kai-Shek as the Supreme Comuand of the United
lIations' Forces in China Theatre, including China, Irench Indo-
China and Thaliand, smwimsg have becen gsharing thc .ieavy task with
the leaders of the United States, Ureat Britain and Tussis for
the 1decal o2 collective seourity snd the common good of all the
psoples of the world, the future of the huian cor.munity seens
optimistie, All these conaequences, though significant, are
naturally by no neans strange.

may be
But there is one thing which Mm/really strange to many

peovle of the world. That is the faet that, though having been
suffering a long unjust opy.rcesion of hundred years from the
Jestern States, China s8till holds &s the basks of her pr.sent
foreign policy her traditlional doetrine of just peace, The present
foreign polioy of China, thc¢ foreign polioy of her ruling party,
the Aationalist Party (Xuo-.:ing-Tang), i8 to follow what Dr, Sun
Yat-Sen had inetructed in his "Three Ureat Dostrines For Our Nation"
(3an iiin Chu 1), It Lad been further outlined by the Special
Asoebly of the Hationalist Party om April 1, 138 and approved

by the Hational reople's olitioal Council in the same year, It
comprchends five fuadamental priaciples, as declared by the Special

Assembly, effective both in the duration of mmm the War and after
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the war: (1) "In accordance with the principles of national
indepsndonce snd autonomy, to unite sll the other nations and
states of the world who will ombrace the same goal as ours for

a common struggle for the world's peace and justice;” (2) "To

do the best to preserve and strungthen such organizations and
conventione as may maintaln and guarantee international just
peace”; (3) "To unite all the forces and powers for the suppression
of the Japsnese acgression and the establishment and guarantee
of a permanent just peace of _astern Asia"; (4) "To promote our
friendshiy and spiritual harmony with our friendly nations and
states"; (5) "To denounce and abolish all the puppet political
inatitutions and all thelr intcrnal and cexternal acts which were,
are, and may be, brought about within the territory of China by

Japan” .36

One of the basic ideas of the Chinese foreign polisy
is that the ./estern nstionalism, as introdused to, and adopted by,
China, must be refined and chansed into a new term "Generous
Hationalism" in ordesr to be adaapted to the Chinese traditional
ideal of internationalism (or we ray sdoptiword.anothae¥, "univer-

ga)ism”, 1f it 18 not shared by other meaning,)=--a world, in

4367+ "The Outline of ti.e {rogram-e For ti.e .ar .f .olf-pressrva-
tion and lational Reoonstrustion| ndoptod in conformity with
Dy, Sun Yat-sen's Doctrines (-an iin Cla I) by the Special
Aspembly of tie Hationalist larty (Iuo Ling Tang) on A.ril
1, 1938 and approved by idnticnal reople's .Loiitical Council
in the same yesur, comprises seven parts: (I) General Prine
aiples; (II) Poreign WEWWESHEE olioy; (III) lilitary {lan;
(IV) Political Acfairs; (V) Economic Llan; (VI) rlan For
People's jiovement and organization; (VII) Tlan For Zducation,
#37# In 1884, Dr, Uun Yat-‘en, boing ninetesn years old, hegan
to lead the revolutlionary wmovement, though a revolutionary
and renalssance movement moved alreudy long before that year,
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which every individual, every aation anéd cvery state, if it
sontiduss to exist, mmimm on the basis of equality, live together
peaseiully and prosperously with a just order cstablished by

the common wili of the peoples, Thersfore, Ir, vun Yat-Sen
founded a plan of three steps for the prosfecution of miam his
Jirst Doctrine, lationallsn--Generous Hationalism, The three
steps are: JrFiret, to upset the oorruptive criminal--lanehu
Goverument; Jecond, mim to emancipate China £from the fetters

of the vestern Powers-~- national renaissance; Third, in acoord-
ande with the principles of national independence and autononmy,
$0 unite all the other nations and states of the world who will
embrace the same goal as ours for a comion strugsle for the
world's permanent just peave, The work of the First Step was

at least started in 1864#37; and finished in :.11, The work of
the Second Step was effestively started in lu26 and likely has
been done on the eve of the 31ist birthday of the Chineae Republie
(October 9, 1942), The work of the Third Siep secems now to have
been in its beginning,

this forelgn policy whieh reflests the Chinese tra-
ditional view of world peace and of non-belligerenocy was exposed
by Pr, Sun Yat~Jen in his Dootrines very frankly and has been
thoroughly explained and authoritatively defined by Professor
S, Re Chow, the Chinese authority on &nternati nal law and the
supreme legal and diplowatic adviser to the Hational Government
and the Mational Leader Ueneralsssimo Chiang Kai-Shek.#38#

#8384 Profestor 3, R, Chow, "“he Chinese Mnreign ~oliey", an
authoritutive expiunation to sart I1 of the "Outline of
the Srogeamme Foy the dar of Jelf-preservation and
Hational Reconatrucstion”, published by tie Uinistry of

Information, Beadquartere of Nationalist rarty, 1936,
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Dr, Jun says ia lLls "ihrec Great Unoirines sor Our
Hatlon" (ian Min Chu I);

"Thero is anotler virtuo possecssed by the Chinese pcople, that
la, to love peace, ...onug the states aud natious or the modern
world, only China devotes horseli to the cause of peace, all
othera sre fomnd of war, roldlng a cause of imperialism with a
visw to destroying and conquuring other eountrics, Though in
regent years, owing to thc Leavy sacrifices suffered in many
terrible wars, some stales have been working on a cause of the
renunciation of war by mcaens of miom sunnoning peace conferenccs,
eeses @b their notive of such efforts is passive, 48 a rosmlit
off t'.¢e foar of war, not a resuit of the nature of their peoples,
The Sl inesc poople Lave loved jcace for thousands years:; it is
purely out of tre nature of this natioNe...

"If China Lecor.cs sirong and puwerfygl, we wust not only enancipate
ourselves aud rcstors our forwer position in the world, but
8lgo vear a great responaibility to tie world, (£ China would
not accept thie responsibllity, & powerful Chinu would become
rather s danger to the world. Jhat responsibility is this 7
In veew of the fact that tt: way adopled by the Powers is to
conguer otlLer rations, 1f e powerful China wante to copy those
imperialist powers' policy of concuest, China would also become

the object of a world revolution, Thus we nust first determine

Crungking. -rofesgor o, B, CLow, Lu.B., .eb,{udinourgh), -,U.
(taris), the estecmed w«nd inspiring leador of the ,resont gene
eration of Chiuese studenis of political and social solicness,
born in 1827, kmm alzo kwmm professor and desn of the faculties
of law and politicel sclence in tio dislioguished lesdin~ uni-
versities,including National Fekin: University, lotlonsl Central
valversity and Nationasl .u~-an oniverslity, for more than twenty
sears, concurrently, the president oi the Lchool of Uragunte
studien of ligtional Wu-.uan University, director of the Deyart-
ment of Soclal Sclenaes of lational Suprcme Research Council,



& policy of 'helping the weak and the declining', the fulfil-
ment of whiockh must be cousldered a natural duty of our natiou,
e must help the weak natione and counicrattack the oppressor-
powers, If all our pecople are resolvud to adopt this aim, X
China will deserve its powerful fudbure; 1f rot, China will be
hopeless, in a word, now, when we are not yei powerful, we
must hold the goal of 'helping the weak und the deelining';

in the future, when we are powsrtul, we nust remember our days
of sufferings brought about by the political,economical and
arued aggression and cppression of the iwmperialist powers;

wken other weak or small nationsa suifer the same, we must crush
the imperialism for thew, 7This is the proper way to achleve
our traditicnal goal of 'rulirng the Liate to perfection' and
'eonducting the world iuto a silate of just order', If we want
to enable us to ruls our state to perfeotion and to conduet the

world into §m a stale of just order, we must first restore our

president &f Uationsl Institute of rolitical “cienoes, Chair-
pyan of the Coumittes oun Forleng iflairs of lLationsal Leounle's
¥olitica: Council, Zditor-in-v:ief of ‘cci-l .clences uarter-
ly of dgtionsl +u=-.an Lalversity, rLolegute of China to tone
-acific Telations Confervncea, ete.. *is works inoludes:
"{nternativnal law' (let cd. lvey, 4th o, 1Y37,):; "iod.rn
srobloms of International Law"(1931); "Tre Heys Yr.oress In
internatis wl .aw" (LuLe)); 'Le Coutlrble parlementaire de la

roliti ue ¢tr.npdra, en Angleterve, en Franec ¢t aux Jtats-HEEA

Unig" (1080, agob, -~urial)y "u Listory ol wodern Internationsl
Rel:t1'ns" (1lst ed. 1927, 7nd cd. 1933): "Lav" (18t ed, 1923,
5th ed4, Llu33); "len ..ccwurens on the wne usl Yreanties betwsen
China and Foreign :owers"( let cd. 1v:8, Zrd ed, 1937);
"hevolutionary wiplowacy” (1u8¢); '* sistory of wodern
Suropean Dirlomacy™{ 1st ed. 1927, 7nd ed, 1(32); ™A Political
sigtory of wodera ~urope" (luls); "iacifle aTter the .ar"
(Foreign Affairs, Octoher 1942); "4 Pormancnt Urder For the
ca0ifie” (an savay suvwilted besore t.e -asific ‘elaticis
Corfer.nce of 1942 at .onte Tremb ant); whem artigies in
vooial weleaces .uarterly, watlonal wue-nan VUniversity, ete..
His treatises on internatlonel lww, modcrn “urosean History
and politicsal sclience rhuve been widely uged in colleges and
universities for the past twenty years,
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own nationalism and our natiun's former position, .e nust unite
the world on the basis of our traditional virtue of loving just
peace in ordsr to realize the ideal of a peaceful world with k=
just order, This 1s tho great recsponsibvility isllin- u:on the
common shouldor of our four hundred mililon people....This is the

real s8pirit of our Chinese nation,".'30,

irofessor U, R, YLow, in his "The Chinese KENNEENAEENEME
Foreign rfoliecy", says:

"The States of the world have separately a foreirn poliey of

tholr own,..T'he foreign policy of our Chinese “epublic is

based upon the spirit of Generedsbationaliss,.....with an

ideal of international peace,....08 instrucded by our Leader

(Dr. 3un Yat~ien),...Therefore,....when we are not attacked,

we will not attack, Those nations and states who sympathize

with us and trest us sincerely and rfwkiomiiye friendly, will be
regarded by us with the same sincereness and friendiiness,

Those nations and states who will fight for peace and justice,
will be cousidered by us our comrades;and we wil: unlte with thenm
for the pmmmmxwmt maintenance of world :ecscs, Je only aim at

the preservation of <hina's independence and sutonory aund the
world peace, All the States who do not stand in the way of

our independcnce and autonomy, ere assumed of our most sincere
friendsiiPcees
"Gur standpoint is that we must preserve our independence and
autonomy first and then fight for world peace and Jjustice,
Independunce and autouomy certalnly Loy the basis of the

foreign policies of all nations; world peace and justice

489; ogn ..in Cuu I#, mrt Ii"oati-nalien, Lecture VI, (ori-
ginal ed, iy » iagsey rene aut .n lish Q@./]ﬁﬁu da)
also
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certainly form the ultimate 1deal of international poliitice.
These two 1deas are by no means incompatible, but in support

of each other., Unly those states who are independent and auto-

the cause of

nomous are capable of serviug/world peacc sand justice; only a
peaceful and just world 1is capable of guaranteeins permanently
and offeotively the independence and autonomy of all states and
natlons....a8 long as the fundamental change of human nature is
not effected, the houndary between nations and between states
always survives, But?ﬁhe other hand, the so-exlistence of natiuns
and states,...living together on the basis of equaiity, mutual
‘14 and respect and cooperation,...pursuing their common good and
promoting a relaticn of proner solidarity, 1s aslso the way to the
progress of husan clvilization and p68CO...eee
"Thug, the means by which the ideal of world peace and justioe is
10 be remlized, 1s to unite other nations and states for a common
8truggle.ce.. .0t only we do not invade others, but also we prepare
for helping the weak nations that is considered our dudy. e love
peace:; we want other states and natinns aleo t0 enjoy j-cace, Je
search for justice; we want others also to obtaln justice....or
the reslization of this ideal, therefore, we would support and
strengthen all international orgcanizations and conventions that
ggzséﬂthe cause of just peace, We consider them the basus of the
institution of collective security....voll.dtive socurit, ic the
funda:ental conditioqpo international pences: only an international
institution of coliectiive security can bring about the real
security of nations and guarantee the permanent nsmoc of the

international comuunity¥,.....The 1deal of coliective seclrity is

never repulsiva;,..it is 1n sccordenoe with our Jhinesec tradlitional

1deal of internati nalisn...«811 clvilized -e0:lss should not
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ltvb.uqlt. L2 they renember thelir sufferings in mwmm the past
wars and are aomvinoed of thely ocommon intereat whieh can be

enjoyed by all under the inssitution of world pesce and justice,"”

407

AS a eonclusion, she Special Asseubly of the sationsl~

ist Party, in Ats Manifesto of 1938, solemnly deolares:

#40f Ekrofessor 5, R, Chow, "Th. Chinese Jorelgn i0.icy", (. 2b=

fa1f

#42f
#

i

ot

a3. 1s¢ : <rofe.sor Cuow's article "Cnina and voilecte
ive Sedurity” in .orld roiitics (a semi-rn nthly rublished
by the League of NHations 4ssoeiation of China), vol, 3,

Ho, 1, 1ud8, ppe 1=10, This srticle was trunslated into
snglish by "China Forum”( China), published on may 28, 188,
An which :irofessor Chow says:

"In modern international relations, tne wsaiing of alliances,
balance of power, =nd arrament race have become a universal
phenomenon, By these meuns tiac different nations seek to
protect their own existunce, ilndcpendence, und power in

the worldes.oBut this is not real und liasting jeuce, It

1s an armed peace that is ;regnant with dsngerous jossi-
Dilitieneseoihe exintence eud laodependence of all countries
a8 well as international peace must be built on the foune
datious of Golleetive seeurity.....frem the positive point
of view, the new order of collective security iu.cludes at
least four fundamental congepta

(1) visputes between nations shall be submitted to arbitra-
tdon or to a court of internationsl Jjustice or settled tiro=-
ugh other pesceful wesns

(2) Hatlens shall mutualiy respect each osier's politigal
sovereignty and territorial integrity and refrain from all
acts of aggression;

(3) There shall be anMM internationsl orgenization with
authority to settle international disputes and oheck

nlton% and

(4; Coliective and individual assl atance shsll be  iven to
relieove the loases apd dumages sustained dy tlhe victin
nation in case of sn aggression vsm well as the losses mam
boxrne by the nations shut participute ip curbing the
aguressor-nation....”

sen also irofeseoy Chow, "ihe ilew .rogress in iuteruational
Law™, chapter VIII "ihe legal “estriction on themisht of War!
Pe 2B0=884,

Ghamberlain, in Soreign Affalrs, Julym 1931, See slso:

Hy Ay L, #ismher, "la rolitigue .trengdre de la urunase
Brétagne™, conference f£rit & la Pondation Unlversituire
de Bruxelles, 1929,

Cambon, in Joreign Affoirs, Jan, 1u30,
Euhlma, in foreigm Affairs, Jsun, 1u3l,
Radck, in Foreign Affairs, Jan. 1u34,
stimeen, in Yoreign ~ffairs, april 1933,
Iakii, in forelign Affairs, Joi, 1430,
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"China, as self-sonvinced of her weakness and poornees, has heeu
ever gonoentrating her efforts in uational recoustruetion, with

& view to achievAng her liberty and equa!ity among nations, Inuring
$his unprecedented national calamity, we have resolved to shoose
the same way of hard struggle by our own strength to reliev. us
from tshe brink of ruin, ve will not at all depend our future

upon, or even expeasd, any fanoy luek, de will repulse any ;lan
whioh might cause us to fall into = habit of depundense, But we
have to remind tie Great rowers of theworld that world peass is
indiviaible, The interest of part is ipso facte the interest of
all., Therefore, a nation which devotcs itself to the sommon
segurity of mium nations, is ipso facto to devote to ite own
gseourity, A4All natioms must sooperate in : united cffort for the
sake of guaranteeing peace and punighing azsressor, Thii?thc only
way to ropress the airsady occurmlired War in the .astcrn Asla,

‘his is also the only way to relicve the world from the present
grave crisie. If all other nationa ghare with this viewpolnt

and go into asction immedistely nnd accordingly, no doubt the result
will be appreciated mikhkimimmby both China and world _cace,”

Thise is the Ak permanent base of the Chinese foreign

policy and her fundamental idea respecting non-belliger noy, It

18 gerteinly an inter.sting comparison that, while the Powers ave
devoting themselves 10 a sclf-inserestim.orel n olicy as exprosscd
by Austén Charmberlain 'e "The ..ruauent Bases or Jritish Yorelgn
Polioy‘?}ﬁulea Cambon's "The Permancnt Bases of rrench Foreisgn
Foliey",#42, Richard Von Kuhlma'e"The rermenent Basis of uerman
Forelgn reliey",#43# Karl Fadek's "The Bascmp? Seviet .oreign -oll-

oy, . 44,3timson's "The Dasés of Americin ‘orel<:n O™, vl e
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REilkujiro Ishai's "The Formanent rases of Jnpmiese .'oreipgn
roliey", 46 eta,, the weak China, nov.rtholess, even thou h
having been suffering an unjust oppression of huudred ,ears fros
the .estern rowers, frankly holds a world policy of just _uwace!
It is precisely that the modern “Linese peoyle have derivcd their
thought more from their thousands Joarg 0ld trs:itional belief in
international relations than from the actual vutside world, The
peace-loving nature of the Chinese nation is really irresistable,
One can not help reflecting that the powerful influence played by
the Jhuen Chu Chan kuo Agos of the ancient China is immcnce,
Therefore, china is no doubt ti'e first internationalist state or
nation of the world, :he is also the first state announocing a
foreign policy of Just peace and the only state in the oivilized

world,enbracing s thousands jyears old tradition of internsticnaliem,

it 18 inconvenient here to introduce the theories in
this field held by the Chinese yrofessors and theorists sincefth.
sncient ares, - owever, we should not r.iss the distinguished 1intere
national practices whwhioubsichms, in particu ar of the #Statua of
non-belligerency, achieved during tie Jhuen ’hu ”hanluuo ages, LT
hafore the discussion of that of the Eumkmuw anciantgzzzu, thoush
in a gtrict scuse that period the inatitution of 1is at most
equivalent to the Gorian “onfedoration hefore 1 56 or the “riticsh

Gommonwealthm after 1931,

#47¢ This spems tu .e tie only e 1o0d in t'c ' inese ..l .to-,or
even,ti.¢ “iagtern civilizeu worldg.rior to 1840, in which
there ocourred "internationul relations” amor - 90 ---ny
eivilized"staten™, Gespite t'at 11 of 1 esa oi-tes welon =d
%0 the anme Jhinese ,eople of Jhow syuasty.
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Chapter I1I:

STATUS OF NON-BELLIGUR NCY IN THE
GHU<N CHU OHAN EUQ AGES OF ANCIENT GHINA,

In the foregoing pages we have been given a brief
deseription of the evolution of the Chinease conaeption of non-
belligerency through the past five thousand years sinece 3,000 B.C,,
as expressed in their traditional idea of justice and their for-
eign policy. Now we may make a more intensive study in the most
important part of China's history, where we may find a dlstinguished
civilization in this field of her own, The said part is the Chuen
Chu Chan XKue Ages (770-221 B,C,), the later part of Chow Dymesty
(1122-249 B,C.,), In that periocd powerful feudal states nominally
under the weak Emperer of Chow were, to a certain extent, like in-
dependent states, though they were of the same cultural haskground,
the same Aighly oivilized Chinese nation and the same speaking and
writing language., It was they who formed a oivilizetion of inter-
national relations, including the lawa of war and of non-belligere

oncy.

Sinoe this period ooccupled over five hundred years,
a period which seems to be even longer than the period of the
development of the present international law, it had divided itsclf
into two parts: one earlier 1s called "ChuenChu Period", ocecupying
about four hundred years (770-374 B,0,); in this period, Jjustioce
is more powerful in international relations, The later is called
"ChanKuo Period” (376~221 B,0,), ocoupying about one hundred and
fifty years; in this perlod, justice is less powerful, as wars of

oconquest ocourred, a result of the desire of the Chinese people
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for re-unifioation,which was done by Prince of Chin (First
Emperor of Chin Dynasty) in 221 B,C,,

In 224 B,C,, the 22nd year of Prinee Cheng of Chin,
three yoars bdefore the completion of the re-unification of China,
Prince Cheng of Chin asked the 014 karshal Wvang Chieh to command
an army to attack Prince Fu~tso of Isoo., The old Larshal, in his
first estination, requested for an army of 400,000 men, but in a
later estimation, changed into 600,000 men, Irince Cheng asked for
explanation with wonder, The 0l4 Larshal .wong excellently snswered:

*In the ancient ace, acoordiné?tha customary law, the operation
of war must begin to be condusted afder &ll the belligerents
have established thelr own fronts; the establishzent of the fronts
must be worked on after all the helligerents have agreed upon
a date for such pmapswmiksm preparedness; the condust of war
must be subject to the prinoiple of neocessity for the accompl-
iehrent of military aima, without inflicting heavy casualtles
or even grave wound on enemy individusl., The purpose of war
should be limited to the punishment of a oriminal.state or an
aggreagsor-gtate, without any intention to conquer or aggrandize
territory. <oven the belligerents of both aideg should not for-
get politeness and tolerance toward each otheré¢ Therefore, the
Emperors and Kings of the ancient times would not establish a
big army. .ven the Duke wWan of Chi (cires 690 B,C,) l.ad only
& Tirst line army of 30,000 men (military sonscription system
adopted by China already in her ancienti times), of whish only
part was put in use, 3But in modern times (begfore 224 B,C,),
tle Great Powers have sdopted war as an instrunent of their own/

gelflsh
polioy. They attempt to use thelr mighty power to oppress the
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weak states. They attempt to use their blg armies to orush
the small armies of theiy enemies, They would kill their
snemies whomsoever, should they have met, They would attack
their enemiea' territories whichsoever, should they have reached,
The camualties often reach the amount of hundred thousands,
The sidge to a city often lasts sewsral years, Thus the system
of esonacription has been widely induced:; farmers have to carry
guns; bhoys and lads have to be enlisted, Under this tendeney,
& few countries naturally can no longer maintain a small army.
sgpecially the 8tate of Tsoo is situated on a territory vast and
rich in the south-east; no sooner an order is proclaimed then an
army of one million can bhe built up, I am afraid that the amount
of 600,000,whioch I asked for,might not be sufficient to meet that
epneny, kLow could a 8till smaller amount stand ?" The lrince
Ching highly admired the old karshal of his exoellent view and judge-
ment and entirely agreed to his plan, #48;

This statement of the mih learned old karshel Wong Chish
can be regarded as a revicw of the gemeral tendency in the Chuen
Chu Ohan Kuo Ages, as the subject in questlion is concerned,

Under this tendenoy, the 1deas, oases and practices as
the status of non-belligerenay is oconcerned duping the Ages, may

be summed up as follows:

(1) In the 11lth year of Imperor Yiu of Chow (771B.C.),
the Chief of the barbarian state Chiuw-yong, when lended troops to
arquis Shen during the latter's war with Zmperor Yiu, 1ssued the

#48f "Tong Chow L& Xuo Chi" (A History of :zsstern Chow :mpire inp-
clud Chuen Chu Chan Kuo Ages), edited by lrofessor T, H.
Teu, (Shanghai, China), Vol, IV, pp. 174-175,
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following declaration: "ithereas the Emperor of Gh1n2 rugigg not
in ascoordansce with the peaple's desire, and whereas the Marguis
Shen has asked us for assistance, I hereby solemnly deolare that
I would devote myself to the suppression and punishment of the
evil-Emperor of Chow and to help the Erince of Helr Apparent to
reian, $49;

(2) In the 1lst year of smperor Ping of Chow (eirca
770 B.C,), larquis .an of wWal despasched an army to assimlst
Lord Kung Sung Wak who was at war with Count Iseng of Cheng, de-
claring that "Count Taeng of Chengls anti~justice; I resolve to
help Lerd Kung Sung,” But after the issue between the original
belligerents had been explained to Marquis Wan dy Count Tsang,
harquis Jan immediately recalled Lis troops, deelaring that"as
the injustice is on the part of Lord Kung Sung »ak, I should not
help the unjuast side"..50f

(8) In the lst year of mperord Wan of Chow (719 B,0.),
the Duchy of Sung and the Marquisates of loo, Chen and Teal assisted
the Marquisate of Wal with troops in the latter's war on the Farldom
of Cheng. The motives of the four eountries in giving such military
aasistance was not identical. Sung had private iesue with Cheng;loo
had been rewarded in advanse with a precious gift from waily Chen
and Tsal immimis were smaller countries and had to follow Wal, The
Allfed troops were defeated by Cheng,ibl1#

(4) In the 5rd year of Hmperor Wan of Chow (71¥ B,C,),

#494 "14 Kue Ohi", Prefage by T, i, Wsu, Vol. I, p.. 12, 17.
From Hote 49 to liote 130, consult also such Chirese Classile
books en history, law, polliticems, phllosophy, sciense, sutogra-
ph, ete,. a8 "Kuan-tze", "Yien-tze-Chu.en~Chu”, "“i:an-tze”,
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The Earldom of Cheng and the Duchy of Sung were at war; Cheng
charged Sung with her impoliteness and unlawfulness against
Emperor fan of Chow, The lMarquisate of Chi, while having
previous treaties of alliiance with both Cheng and Sung, went to
assist Oheng, The lkarquisate of Loo, after being assured by
Chang of a territorisl reward, gave Cheng military aid, Sung
also gained military assistance from the liasrquisates of Tsal
and Wal by precious gifts, though al had a previous treaty of
alliance with Sung,52#

(6) In the 3rd year of .mperor Jan of Chow (717 B.C,),
the liarquisates of Tsal and val were at war with the carldom of
Cheng and asksd the non-belligercnt state Tal for the passage
of troops, Tal refused and resolved to maintain her neutrality
with foroe, .53#

(6) In the 3rd year of imperor Wan of Chow (717 B.C.),
the neutral state Tal was attacked by Tmal and Wal on acoount of
the former's refusal to the pasasge of troops., The belligerent
Cheng went $o relieve Tmi; but after Tsal and .ai'a troops were
driven off, Tal was ooccupicd and annexed by Cheng, i#b4f

{(7) In the 8th year of I‘mperor fan of Chow (712 B,C,),
Cheng snd Heu were at war, Chi and Loo gave Cheng military assis-
tance in compliance with their previous treaty of alllance,i5b5#

1 "Pgo-Chuan", "KunoeYu", "Kuo-Chek”, "ILu's Chuen-Chu", “Kung-
tze-Chia~Yu", "Shuey-Yuan", "ley-liu-Chuan", "Wu-Yuey-Chuen-ii
Chu”, "Shi~Gee", "lLey-lhien-Tsusn", eta,,
#62¢ I8 Kuo Chi, Vol. I, pp. 32-35,
gsa# I4 Xuo Chi, Vol, I, pp. 34-85.
64% 1i Fuo Chi, Vol, I, pp. 34-35,
£55# 14 Xuo Chi, Vol. I, pp. 36-38.
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(8) In the 8th year of umperor Wan of Chow (712 B.C.),
Chi and Tmen were at war; Cheng afforded Chi military assistance
in ocompliance with their previous treaty of alliance, #6564

(9) In the 10th year of mmperor vwan of Chow (710 B,0.),
Chi and Fo-yoong were at war, Chi asked Loo, Wail and Cheng for
sssiastance, Only Cheng gave military asssistance in compllance
with their previous treaty of alliance., The others maintained
their neutral status. 57/

(10) In the 8th year of lmperor wWan of Chow (712 B,C,),
dmperor JWan of Chow and the smarldom of Chong were at war, Emperor
dan asked Chen, Tasi and wal for military ald. 7Tsal and Wai sent
troops for assistance, Chen, being a friend of Cheng and et the
ssne tize morally unable to disobey :imperor VWan, maintained a
substantial neutrality. Emperor Wan was defeated, 584

(11) In the 20th yesr of :mperor «an of Chow (700 B,C.),
the sucaession by tue new Count of Cheng was effected by the
assistance of Sung, Sung asked for a reward 8o highly precious
a8 to violate the territorial integrity and the independent
govereignty of Cheng. The failure in seeking a compromise led %0
a war, Loo blamed Sung 's unjust demand and went to assist Cheng.
169

(12) In the 22nd year of Emperor Wan of Chow (698 B,C.),
Chi and Gee werec at war, The lMarquis of Loo, being 2 relative of

564 L1 Kuo Ohi, Vol., I, pp. 36-38,
:‘257# Li Xuo th, YVol. I. Phe 42-43,
pgi Iy Kuo Chi, Vol, I, pp. 45-48,
#69% 11 Kuo Chi, Vol, I, pp. 53-56,
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the Chief of Gee, gave Ges military assistonse, Cheng, being

a friend of Loo, went to help Gee too, Ohi asked Wai and Yen

for military assistance, Wal, being a weaker state, dared not
disobey Chi and therefore gave up her neutrality, Sung had a treaty
of aliiance with lLoo and Yen, but, wimhing to gain the friendship
from Chi, went to assimt Chi against loo, Ges and Cheng, Yen was
an enemy of Chi snd her gsecurity was guaranteed by a treaty of
allisnce concluded with Loo arnd Sung, But Yen also wished to
gain the friendship from Chi and, therefore, resolved to Join

Chi disregarding her treaty of alliance with Loo, Thus, the
Karquis of Loo reproved the Count of Yen, when he met him at a
battle frony, by saying that: "The obligation of mutual assistance
between the three parties, Sung, Loo and Yen, is precisely embodiel
in the Treaty of Alliance at the Uity of Koo Chiu, Jung's disre-
gard of her treaty obligation® has given rise to my present act
of armed punishment., IHow ozr 8x0ellency want to follow what
Sung 414 and try to gaina temporary friendship from Chi, I wonder
if Your Sxcellency should have given up a desire for your per-
manent seourity ! " The Count of Yon felt abashed and adopted

an attitude of neutrality by withdrawing his troops, The war was
lost by Chi. #60#

(13) On the 1st of iarch, the lst year of ‘mperor ILi
of Chow (681 RB,0,), karquie 4an of Chi surmoned an "international
Conference™” at the City of Yo-Shing, Upon the proposal of his pri-
m8 minister Kwan Chung, Marquis Wan declared that this conference
ghould be s "oconference of dress", without troops acoompanying the

#60F# 14 Kuo Chi, Vol, I, pp. 54-57.
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delegates,—a sign of mutual trust, This proposal was unanimously
aqceepted,. Theresf were five countries sttending the Conference,
An"Anternational conventlon" as ooncluded on the same day (liaroh
1, 681 ByC,), the text of which reads:
"On this First Day of i.aroh, the First Year of lis Imperial
kajesty Emperor Id of Chow, llarquis Shiao-rei of Chi, Duke
Yoo-3hu of Sung, Earquis Shien~Woo of Tsal and lLarquis Ke of
Teu, in complisnoe with the inatructions of i Yis Imperial
Kajesty the Holy Tmperor (of Ghow), meet at the City of Po-
Shing, solamnly agreed to and d&eclare that the Eigh Contracting
Yarties undertake: (1) to maintain the world order; (2) to
help any country wiioch is weak or &8 in s danger of decline;
(3) to afford efleative assistauce to &ny state as against the
aggression Prom any powerful aggressor: and (4) to impose an
irmediate aollective military sanction upon any party to this
Covenant whommoevér, should the party violate this Covenant,"
761#
This i8 called by some historiens "the first league of
Eations" of the world, the first internmtional institution of
¢olleotive mecurity. After two thousand and five hundred years,
the present Covenant of the league of liations of 1919 oame to bheing.

(14) In the 3rd year of Emperor 1i of Chow (679 B,C.),
darquis ¥an of Chi su-monsd the Second Assembly of the "states" at
the City of Yoo. There were eight countiies, Chl, Sung, Loo, Chen,
#al, Cheng, Hsu and Chow, represented on., Marquis ¥Wan of Chi wes mR
elected the Fresident of "the league of Nations", i62%

F61F 11 Xuo Chi, Vol, I, pp. 89-91,
g# Ii Euo Chi, Yel, I, p. 97.
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(15) In the 10th year of Emperor Hwal of Chow (667 B,C,),
Harquis Wan of Ohi summoned the Third Assembly of the "League of
Nations", at the Jity of Yoo, There were five countries, Chi, Sung,
Loo, Chen and Cheng, represented on, 637

(16) In the 11th year of Fmperor Hwai of Chow (666 B,C,),
Harquis Jan of Chi imposed a measure of military sanction upon the
Larquis of vai, because wWai had waged an agpressive war on fmperoy
Hwai of Chow in the 2nd year of “mpewwmror Hwal(680 B,0,). #al max
accepted mmrimutm a proper punishment, ;644

(17) 1In the 15th year of mperor Hwai of Chow (662 B,C,J,
the Larquisate of Yen was invaded by fo-Yoong. Chi afforded Yen
imnediate military assistance and defeated the ag;ressor Po-Yoong,
#65.}

(18) In the 12th year of :mperor Hwal of Chow (665 B,C,),
the Visopunty of Tsoo invaded Cheng., Tsoo was not a menmber-State
of the "league", while Cheng was & member-State thereof, Chi led
& military sanction on the non-member State Bsoo, There were eight
countries Joining the act of military sanction: Chi, Sung, Loo,¥%hen,
#ai, Cheng, Tsao and Hsu, Tsoo was defeated by the armies of the
eight sanctioning states and accepted a proper punishment, A4fter
the war of sanction, Chi summoned the fourth Assembly of the "lsague"
at the City of Tsao-lin, There were uine countries represented on;
Chi, Tsoo, Sung, Loo, Chen, val, Cheng, Tsao and lsu, A Dealaration
expressing thelr loyslty toc world peace and their eovenant obliga-
tions was proclaimed, ,66; This precedent implies that the"Leasue

#6854 Li Fuo Chi, Vol, I, p. 10,

284# L4 Yuo Chi, Vol. I, pp. 98~101.
g&ﬁ# 14 Euo Chi, Vol. In bp, 106"114:‘
#66Ff Ii Kuo Chi, Vol. I, pp, 125-128,
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of Hations” was not only umed for the preservation of the secuwity

another
of?mamber statem a8 against external agz ression from/msm@nember
statem, but also for the preservation of the seourity of all menme
ber states as againat external agyression from non-member states,
This prinoiple seems, to a certain extont, complying with the
spigit of the Artioles 1)l and 17 of the Covénant of the ~cague of
Hations of 1919 A,D,, The effectiveness and universallty of the
act of collective military sanction led by iarquis Jdan of Chi were

algo admirable,

(19) In the 14th year of .mperor Hwai of Chow (663 B,C,)
kiarquis Wan of Chi sumnoned the Fifth Amaembly of the "lsague of
Hations™ at Shou-GChee, ikight couniries were represented thereon;
Chi, Sung, loo, Chen, Wai, Cheng, Hesu and Tsao, 3 Resolution
expresaing their loyalty to worléd peace and order was adopted,
Unfortunately Cheng withdrew #from her seat before the conclusion
of the Amsembly, /67#

(20) In the 15th year of imperor Hwai of Chow(é62 B,C,),
Harqulis Wan of Chi led an srmy to assist Count Tsang of Yen to
ecounterattack the barbarian aggressor San-Yoong upon Yen's appesal,
The £1lied forges conquered San-iooung and ococupiled a vast territory.
larquie dan of Chi rave the conguered territory to Yen and refused
to accept any reward from Yen for the military assisbeance, Count of
Yen (Tsang) was 1n high apprecietion of Chi's kindness and her
virtue of self-gaorifige for other's good, ihen Karquis Wan of Chi,
lesding his strong army, left Yen for home, Count Tsang of Yen
agoempanied with him with a8 view to seeing him off at the boundary

#6%4 14 Xuo Chi, Vol, I, pp., 129-130,
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(This was an international custom of courtesy in China's tra-
dition,). They went on and talked 20 intimately that they could
not fell being outside the border of Yen and fifteen miles within
the border of Ohi., Immediately Marquis Wan of Chi mtopped Count
Tgang of Yen, expressing gratitude for his sincere politeness

and saying, "According to the customary law of courtesy since the
ancisnt times, a chlef of feudal state shall not be allowed to
ge¢e hlas guest, who is the ohief of another feudal state, off at

& place outsids his own oountry, Howﬁggzr .xcellency have been
accompanying with me so far, it is really a speciel kindness of
you and an impolitenesgs of mine, Therefore, 1l cordislly present
you this fifteen miles portion of my territory, Kindly accept it
and excuse me for my impolitenesas, Good-bye.,? OCount Yen failed
in refusing to accept that plece of territory and, therefore,
built & aity on that terridory nsmed "Yen Liu" (City of Thanisgiving)
in kkm pemory of karquls Jan of Chi's kindness and his excellent
and admirable leadersuip in the comgunity of "states", All the
other states, when Laving heard that larguis Van -f Chi saved

fen from aggression, but 4id not accept territorial or any other
profitable reward, highly apnreciated of his virtue and willingly
followed him to estahlish and preserve the world's just order.;68#

(21) In the 7th year of impwror Hwai of Chow (670B.C.),
karquis Min of Loo was asssssinated In a clvil war, iiar uis .an
of Chi 44id pot want t0o profit by this opportunity to conguer Loo,
but helped the leglitinmate Heir Apparent to sucoeed to the throne.

SRR #6094

68# 14 RKuo Cri, Vol, I, pp. 107-114,
69¢ 11 Xuo Chi, Vel, I, ppr, 116-118,
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In the 17th year of :mperor Hwal of Chow (660 B,0,),
tha barbarian Pei~T4 invaded tle warquisate of Jai, killing Larguis
Y1l of Wai in war and robbing off sverything bhefare escaping,
Earquis wan of Jhi d4i& not want to profit by thie opportunity to
songuer Wai, but, inssead, helpec the legitimate Lelr Apparent to

guoceed to the tarome, #70¢

In the 19th year of imperor Hwal of Chow (658 B,C.),
th e barbariasn Feil-Ti invaded the Larquisgate of Shin, Though bdoth
the belligerent rides were non-memher states, Marquis Wan of Chi
suzmoned the Sixth Assembly of the "leagus" at the City of Ni-TPo
and, upon the appeal of Shin, imposed a collective nilitary sanctlon
on reil-Ti, Aa allled force was gomposad of the armies from five
sountriss: Chi, Sung, Loo, Tsao and Teu, They drove off the aggroesoy
and helped Liarquis -oo-Yan of Shin to rebuild his capital, The
aohievemente of liarquis dan of Chi in the above stated dealings
werd widely apprecliasted and honoured., That 1s why ilarquis Wan of Chi
is regarded as the greatest leader of the "internatio.al community” in
the Chuen Chu Chan Euo iges, .71

(22) In the 218t year of zmperor kwal of Chow (656 E.C.),
karquis Jan of Chi sumuoned the Seventh .ssembly of the "League" and
led 2 collectivo military sanction,with the armies of seven nember Ehm
statea, Chi 3ung, loo, Chen, .al, lisu and Tesao, on the oovenant-
breaking stute Cheng; because Cheng withdrew from the isssmbly held
atmk the city of Thou~lhee, in the l4th yeaur of ‘ijyeror iiwai of Chow,

Cheng mm accepted a proper punishuent in the next yesr, ;72;

1y

gglcgf I4 Kuo Chi, Vol, L, pp. 130-124,
¥ 14 Fuo Shi, Vol. I, op. 123-1.4.
#72f¢ 18 Xuo Ohi, Vol. I, pp. 131~-132
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(23) In the 22nd year of Emperor Hwai of Cuow (656 B,C,),
Marquis dan of Chi summoned the =ighth iasembly of the "League" at
the City of Ning-lio, £ight gountries were represented therson:
Chi, Sung, Loo, Chen wai, Hsu Tsao and Cheng, i73:

(24) 1In the 85th year of Zmpepor Ewal of Chow (662 B,C,),
Marquim Wan of Chi summoned the Nineth Assemdbly of the "league" at
the City of Tiao, FEight countriecs were Pepresented thereon: Chi,
Jung, Leoo, Wai, Cheng, Chen, Tsso and Hsu, This Assenbly issued
a 00llestive recognition to the sucocession by the new Emperor
Shang of Chow, 74

(25) In the 1st year of :Zmperor Shangz of Chow (651B,C,),
Karquie Wan of Chi sumnoned the Tenth Assembly of the "ieague" at
Kwei-Chiu, Rine countries were represented thereon: Chi, Sung,
Loo, Wal, Cheng, Chen, Tsao, i'su and a new member state, the
Harquisate of Gine, A seored Declaration expressing the solidity
of their mutusl friendshiy and loyalty to pesce and order was
proclaimed and signed dy all the members of the Assembly., 4As e
traditional custom, the parties %o & treaty, when signing, must
take an oath with blood in order %o express thelr faithfulness,

omission

But this time, whaen signing the Yeclaration, iar.uis Wan of Chi
n§abontion 0f the act of taking oath with blood so

suggested the
as to make known his loyslty to justice and his trust in other
nember states, The other member states answered with warm support.
#7154

(26) After the 1lst year of iImperor Shang of Chow, the
Marquisate of Gine, being attacked repeatedly by the Duch¥y of Qua,

gv Iy Kuo Ohi, Vol, I, pp. 151-132,
#7 Ii £uwo Chi, Vol, I, pp, 132-133,

4984 14 Kuo Oni. Vol. I, wp. 133,
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began to plan for permanent peace and security, Once, when

Qua and Gime were at war, Gine asked the non-belliger .nt Chiu-Yoong
for military assis$anse, Chiu-Yoong accepted Gine's .recious

gift and promised, Gine also gave the non-belligerent Duchy of
Yoo another precious gift and asked for a permission for the
pagsage of Gine's troops in order to attask Chiu-Yoong from
another side, Duke of Yoo promised, After having conquered Qua,
Gine suddenly took the ppportunity to have conquered the non-bell-
igerent Yoo, ¥76¢

(27) In the ymmmm years under the reign of -mperor
Shang of Chow (651-618 B,C,), Duke Moo of Chin ceounquered all the
imown countries west of China, In thosewars, the countries
situated east of Chin were maintaining a’status of neutrality.BEEM
#7174

(28) In the Brd year of dmperor Shang of Chow {649B.C,),
when Chiu-Yoongz invadecd Emperor 8¥ Chow, Chin, Gine and Chip des-
patehed armies to ssaist _mperor Of Chow to win the war,  78%

(29) In the 5rd year of :mperor Shang of Chow,
Marquis Wan of Chi summoned the tleventh Assembly of the "League”
and, upon an appeal from a non-member state, "Gee”, imposed a
collective military sanction on another mem non-momber state,vayl,
who was waging an aggresalve war on Gee, The armies m of .ight
gountries, Chi, Jung, Loo, Chen, .ai, Cheng, lsu and Teao,were par-
ticipating this war of sanction.#79# The result certainly wmas
gatisfactory. This 18 an example of the application of the cove-
nantg obligations of theP2lesgue™ to as ressive wure waged betwsen
two

m non-member states, in compliance with

the ocause of the world's just vesce,
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(80) In the 10th year of mmperor -hang of Jhow
(642 B, C, ), Duke Shang of Sung falled to become a new leader
of the"international"community, on ascount of his poor virtue;
but he had summoned an "internationsl" gonference to sccord
resognition to the new Marquis Chao of Chi, who succeeded Larquis
Jan, Four oountries were represented thereon: Sung, .ai, Tsao and

Psu, 7 80f

{31) In the 13th year of Emperor Shang of Chow
(639 B.C.), Viscount Sen of Tmoo summoned an "international "
aonference at Foo-Doo, with a view to re-eatablishing an insti-
tution of world order, Eight countries were represented thereon:
Tsoo, Loo, Chen, Tsai, “heng, HEsu, Tesso and Sung. Viscount Sen of

Tsoo was elected Fresident of the Asmembly, %81#

(32) In the 1l4th year of smperor Shang of Chow
(638 B,C,), Oheng was invaded by Sung and obtained military
assistance from Tsoo, Sung was defeated,. 887

(33} In the yeers under the reign of Imperor Shang
of Chow (651-617 B.C,), Cheng invaded the _arldom of +a., wal
and the Chief of the"state" Ize afforded . s military sssistancem
and defeated the aggressor Cheng, .83

(34) In the 19th year of .mperor Shang of Chow (633

B,C.), Gine declared war on Tsao and asked the neutral Wal to

#16# 1A Kuo Oni, Vol, I, pp. 136-138,
#7734 14 Xuo Ohi, Vol. I mppewikia p, 145,
ive# 14 Kuo Oki. Vol, II, p. 10.

#79% 11 Xuo Oni, Vol, II, p. 11.

#80¢ 14 Euo Ohi, Vel, II, pp. 31-32.
#6824 11 Xuo Ohi, Vol, II, p. 36,

2g2d 14 Kuo Onl, Vol.II, pp. 37-38.
#6884 14 Kuo Chi, Vol, II, pp, 57-58
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allow the passage of Gine's troops, ‘ial rejected this demand,
Gine atiacked Wal firet, i84#

(35) In May of the 20th year »f .mperor Shang of
Ohow (632 B,.0,), Marquis Ven of Gine surmoned a Congress of
"gtates" to form & new "League of liations" (First Assembly) at
the City of Chien~-Tu, Ten countries were represcnted thereon:
Gine, Sung, Chi, Cheng, loo, Chen, Tsai, Tsu, Beu and .ai,
Marquis Ven of Gine was eleocted President of the"League", They
signed & oovenant which reads:

"The Hiszh Contracting Yarties solemnly undertske to maintain
the world peace and order and to preserve the territorial
integrity and independent sovereignty of all the Members of
the League, In case any Member-state mkmimkmawhn should
violate this Covenant, 1t shall be sudbjeet to the severest

sanction," #85¢

(36) In Octcoher of the 20%h year of .mperor Shang
of Chow (632 B,C.), Marquis Ven of Gine summoned the Second
Assembly of the "lLeague™ at the City of MM Wen, Ten countries
were represented thereon: Gine, Chi, sung, Loo, Teai, Chin,
Chong, Chen, Tsu and Ceu, This MMk Asgembly imposed a military
sanction on the oriminal Count Kong of Tmao and instituted a
apecial court of law for punishing the oriminel larquis Tseng of
Wal through judicial procedure., Both the chiefs of Tsso and Jai
were interned for a mkmmlong time in addition to sertein other
neasures of punishment, This Assembly alsoc imposed a collective

gatf Ii Euo Chi, Vol, II, pp. 67-83.
86# IA Xuo Ohi, Vol, I¥, pp. 83-85.
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military sanction on the covenaut-Breaking State Hsu, KLine
countries despatehsd troops to partioipate in this operation:

Gine, Chi, Sung, lLoo, Tsai, Chen, Chin, Geu and Tsu, Hsu accepted
proper punishment, Cheng unfaithfully withdrew from the oolleative
action of military sanction.. 86/

(37) In the £2nd year of Lmperor Shang of Chow (630 B,C,),
becauss of Cheng's withdarewal from the eollective military sanotion
on Hgu two years ago (632 B,C.), a military sanstion wae imposed by
ths "leagus" upon Cheng, Cheng ascepited proper punishment, In the
meantine, the Viacounty of Teoo joined the "League of Hations",;/B7#

{28) In the 25th year of Emperor Shang of Chow (627 B.C.),
Marquis Shang of Gine imposed a military sanction on the Duchy of
Chin and defeated Chin in a fierce bettle at lionte Shiao-Shang; Be-~
cause Chin, being a member~state of the "lsague”, assisted Cheng to
resist the militery sanotion imposed upon by Gine on behalf of the
league three years ago (630 B.C.), #8684

(39) Dn the 25th year of Zmperor Shang of Chow (687 B.C.),
Larquls Shang of Gine imposed a military sanction upon Hsu and Tsai
on acoount of the latter's violation of the "League" Covenant,?#89:

(40) In the 2nd year of Zmperor Ching of Chow (617 B,C,),
Cheng and Chen were invaded by Tsooc, Gine summoned & "league's
army” composed of the troops from Gine, 3Sung, Loo, WVal and Hsu for
assistance agalnst the agzressor Taoo, But too late, |90F

#0864 I4 EKue Ohi, Vol, II, pp, 88-92, 84, 70-72,
#87# Li Kuo Chi, Vol,II, pp, 95-98,

# Ii Xuo Cnd, Vol, IX, pp. 99-106,

#6894 14 Kuo Chi, Vol, XI, pp, 110.111,

#9 1L Kuo Ohi, Vol, II, ¥p. 124,
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(41) In the 18t year of imperor Kwoa of Chow (612 B,C.),
Gine summoned the Third Assembly of the "League" at the City of
Sin-Teen, 3ix countfies were represented thereon: Gine, Sung, loo,
Chen, Wai and Cheng. After impossd upon by Gine a military sanotion,

Isal was present teo., #¥91:

(42) In the 1lat year of imperor Kwon of Chow (612 B,C.),
Loe was attacied by Uhi after & dispute and made an appeal to the
"league”, Gine summoned the Fourth Assembly of the "league" at
the City of Hu-P4, 3sight countries were represented thereon;
Gine, Sung, Tsal, +ail, Chen, Chong, Tsao and Hsu, Chi accepted
proper punishment after beinz imposed upon a oollective military

sanotion, .92

(43) In the 14th year of imperor Chien of Chow (572 B.C),
karquis Dow of Gine sumuoned the Fifth Assembly of the "lsague”
and imposed e coliegtive military sanction on the aggressor-states
Tsoe, who was invading Sung, and Cheng, who was s smmmswk Covenant-
breaking state, An army of 200,000 men of the "lesgue" was oomposed
of the troops from eight countries: Gine,Sung, Loo, Wal, Tsao, Geu,
Tsu and Teng, and defeated Tsoo and Cheng, #9BF

(44) In the 13t year of ..mperor Ling of Chow (571 B,C,),
Marquis Dow of Gine summoned the Sixth Assembly of the"Idague"
at the City of Chi-Ti and imposed a colleotive military sanction
on the Covenant -breakinz State “heng, Iliine countries psrtieipated

in this operation: Gine, Tung, Loo, .al, gao, Geu, Tsu,Teng and W,

291# L1 Zue Chi, Veol, II, 127-128,
924 14 EKuo Chi, Vol, II, pp, 128-129,
$#98#% 14 Kuo Chi, Vol,IXI, pp. 31-32,



bl
Cheng and her ally, Tsoo, were beated and forwed to tsrms,;94%

(45) In the 1st year of imperor Ling of Chow(571 B.C,),

Marquis Dow of Gine summoned the Seventh Assembly of the "league"”
at the City of Chi-Tmek, 795#

(46) In the lat year of <uperor ling of Chow (571 B,G,),
narquis Dow of Gine summoned the .Sighth Assembly of the "league™
&t the City of Chih, 796,

{47) After the 13t vear of Imperor ling of Chow (after
571 B,0,), the barbarian Po-Yoong was permitted %o join the "Leagus”,
harquis Dow of Gine, on behalf of the league, signed a Protoomol
with ro-Yoong, which reads:

"The State ro-Yoong is hereby reoognized to enter into the "league
of Hations"™ within the :impire of China an:73;§2%¥;kau to observe
the Covenant obligationa, to defend the northern border of the
Zmpire of China, and to preserve the territorial integriiy of
all the Xember-states of the leagus, In cese any party should
violate the Covenant, it shall be subject to the severest

sanotion,” F97#

(48) In the 9th year of :mperoxr Ling of Chow (563 B.0.)
Karquis Dow of Gine led a colleotive military sanetion on Tsoo who
was attascking Sung, Five countries participated in the operation
of this sanotion: Girne, Sung, Loo, Tsao and Teu, TBoo was defeated,

#98¢#

#94¢ 14 Kuo Ohi, Vol, IIIL, p. 33,
95# I4 Kuo Chi, Vol, III, pp., 34-37,
$#96# 11 Kuo Ohi, Vel, III, pp. 34-37,
9Y# ILi Kuo Chi, Vol, III, p, 34,
$98F 14 Kuo Chi, Vol, III, pp. B7-39.
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(49) In the 10%th year of imperor Iing of Chow (562 B,0,
Karquis Dow of Gine led a oolleotive military sanction on the Cove-
nant-hresking state Chemg., Cheng was defeated. ,99s

(50) In tte 10th year of Zmveror ldns of Chow (562
B.C,), Marquis Dow of Dine summoned the Nineth Aseokbly of the
“Ieague” at the District of Tong-ien., Twslve countries were repre-
sented thereonm and participated in a collective military sanetion
upon Tgsoo, These twelve countiries mare: Gine, Sung , Loo, wai,
Ghs, Tmso, Geu, Teu, Teng, 5ik, Gee and Shao-Tsu, Tsoo was forced
t0 terma and Chenz sAncersly came Yaok to cooperate in the"Lleague™.

In tis meantime, Chin despatched troops to help Tsoo, but without
result, 100y

(51) In thm 12th year of impsror ling of Chow (560 B,0,)
Marquis Dow of Gine led the other eleven lLigmber-stia’es of the
"league™ o0 impose a collsetive military sanctin on Chin who helped

Tsco $o resiamt the "ILeague's” sanction., Ohin nade peace with Gine,/
#101.

(62) In the 15th year of imperor Iins of Chow (657 B,0.)
Marquis Ping of Gine sumroned the Tenth Assem™ly of the "leacue" at
the City of Shu-Lian, Twelve countries were represented thereon;
Gine, Sung, Loo, #ai, Cheng, Tmao, Geu, Tsu, Teng, Sik, Gee and Shao-
Tsu, Chi was not only absent, but alsoc invated Loco, Therefdre, a

collestive military manction was applied and brought Chi to terms./
é: 102‘:&“
(68) In the 16th year of Imperor iing of Chow (557B,C,),

¥arquis Ping of Gine summoned the Ileventh Assembly of the "league"

#9¢# 14 Xuo Ohi, Vol, III, p. 39,

#100# I8 Xue Ghi, Vol, I11, pp, 29-41,
£101# 14 Kuo Chi, Vol, III, pp, 42-43,
#1024 14 Kuo Chi, Vol, LiL, pp, 46-50,
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at the 04ty of Tan-Yuan, Ohi was among those represented thera%n./
Froz )

(54) In the 22nd year of urmpe~or Ling of Chow (550 E.%.),
Harquis Ping of Gine summonsd the Twelfih Assembly of the "league "
at the City of Yi-.¥i, Chi was among those depresented thereon,;l04j

(55) In the 26th year of 'mpwror Iing of Chow (B547B,C.),
Earquisg Ping of Gine summoned the Thirteenth Assembly of the "Leayue"
at the Citgféan-Yuan. Chi and Chenz were among those represented
thercon, A Covenant-breaking state, Jai, voluntarily same to the
Asgsembly and emked for proper puuishment; wpon this zooed behavioy,

»al was excused, . 10L;

(56) In the 26%th year of Imperor Ling of Chow (546 B.C.),
The prime ministers, Rt, Hon, Chao-Wu of Gine, Rt, Xlon, Shan-3u of
Sung and Rt, Fon, Chu-XKien of Tsoo, were intinate friends ani,thsre-
fore,made a joint vroposal for an snti-war pact fn order to mediate
the ever-lasting conflict bhetween Tsoo and Glne, two gweat powers.
The proposal was widely acceprted, Thus a Peacs 8onference was sum~
moned and a Yact For the Renunclation of War was signed a% the City
of Si-lien by seventeen countries:; Gine, Tsoo,Sung, Loo, Wai, Cheng,
Chen, Hou, Tsai, Teu CGeu, Teng, 5ik Duen, LHoo, Sen and lee., Accord-
ing to this Paot: (1) The Parties undertake not to mimph resort to
war as an instrument of national poliey; (E) The Parties undertake
to sdopt the measure of collestive military sanction against the
agzcressor; and (C) The term "Agcressor® shall be defined as the

rarty who attachks first. Som@provisions relating to the measures

#108# 14 Kuo Ohi, Vol, III, pp. 46=-50.
#104; 14 :uo Chi, Vol, IILI, p. &67.
£108% 11 Yuo Ohi, Vol, III, pp. 70-72,
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to0 he adopted for the peaseful settlewent of disputes were also
embodied in the Anti-var laot, , 1064

(57) In the 4th year of .mperor Jin of Chow (541 B,0,),
8 second Peace Conference was summoned at the Oity of Lwa, Ten
gountries were represented thereon: Gine, Tsoo, 3ung, Loo, Chi,
Wal, Chen, Tsai, Cheng and Heu, They signed a Protocol stating
the renewal of the Fact For Thr “enunalation O Jar conaluded in

the 26th year of Emperor ILing of Chow (546 2,0,),.107%

(68) In the 14th year of Zmperor Jin of Chow (531 B,C,),
Viscount Ling of Taoco lnvaded wad songuered Teal and Chen in dis-
regard of her treatly obligations and world peace, In the meantime,
the other parties to tue ract for the Renunolation of «ar conoluded
in the 26th year of umperor Ling of Chow (546 B,C,) and the Lerber-
states of the"leazue of Nations" were militarily weak. Therefore,mikk
the prime ministers offzij countries concerned were summoned by The
Right Honourable Han-Chi, Prime Minister of Gine, to meet at the
City of Chu-Sow and resolved to mend a joint note to Viscount Ling
cf P800, reminding him of the treaty obligations and the maintemansge
of world peasce and justice., 'The lote reads:

"Ag8 in oomplianca with the sacred obligations stipulated in the
Pact Por The Remunciation Of Viar concluded at Si-lien and renewed
at Ewa, the Marquisate of Gine and the other coutracting parties
have bdeen adopting strictly a peamce polisy, It ie understood
to he excusable that the present military operations in Chen

end Teail conducted by Your ixcellency ere given rise to by a

crime on the part of thoee two countgies, Yet, after the

#106¢# 1i Kuo Chi, Vol, III, pp, 72-74, 92.
#107¢# 1i XKuo Chi, Vol, III, p, 82,
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exeoution of a proper punishmant which :as been made already by
the foroes of Your Excellendy, it seems doubtful that there still
exists any more necessity to continue the station there of ths
foroes of Your ixoellency, In view of the Treaty pbligations to
help the weak states which corply with Justioe and to adopt the
princliple of peaceful settlement of disputes, we ummemsmpmhikstmin
dxaxlerichis cannot but feel great regret. Peling afrajid that the
mobilization of foraees might be in wlolation of the Covenante, we
are, therefore, directed by Their Uxcellencies to remind ¥Your
fxcellsncy hereby of our previous friendship and to mske an eppeal
to you for those States under your military ocoupation, Our
appreciation should be the same as of those States, 1f Your Excell-

ency would be 30 good enough as to prescrve thoir existence,”

This Note was answered orally by Viscount Ling of Tsco, who maid,"Chen
and Tsal are my dspendencies, All of you just keep neutrality, BNo
intervention here 1is required or Jjustified,....My military conguest of
those States will be finished soon,”

After a few years, when Tsoo was defeatzd by Ju, Tsal and K

Chen wore restored, ;1085

(59) In the years under the reign of .mperor Jin of Chow
(544=~620 B.,C,), Marquis 1sao of Gine summoned the Fourteenth Assembly
of the "lengue"” &% the City of Pin-Chiu., Thirteen countries were
represented thereon: Gine, Chi, sung, Loo, Wai, Cheng, isao, Géu, Tsu,
Teng, 54k, Gee and Shau-Tsu, The Assembly adopted & Resolution ex-
pressing the oconstant loyalty of all the liember-states to the Covenant

#108# 1i Xuo Ohi, Vol., ILIX, pp, 89-92, 97,
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of Chien~Tu sonoluded in way of the 20th ,ear of smperor Shang of
Chow (632 B,%,), This Apsemdly also ordered Lo intern the Reprosente
ative of Loo on account of Loo's iluvasion in Yau and Geu, Loo

aczcepted a proper puniashment, 109,

(60) In the years undcr the reign of imperor Jin of
Chow (544~580 B,C.), Marquis Gen of Chl summouned an"international”
oconference &t the City of YA~ling to deal with the revolution in
Loo., #2110y

(61) In the lat yesar of .mperor Geen of Chow (519 B,C,),
du and Teoo were at war, Chen, Tsai, :Au, Shen and iisu went to help
T80Q, The other countries were mailntaining neutrality, #111#

(62) In the 14th year of ‘mperor Geen of Chow (506 B,J,)
Gine summoned the rFifteenth Assembly of the "Jeague of Netions" at
the City of Tzso-Ling, Seventeen countries were represented thereon:
Gine, Sung, Cki, Loo, +al, Chen, Cheng, imy,"sao, Geu, Tau, Ten-iu,
Terz, Sik, Gee, Shao-Teu and Taai. Tsal nade an appeal to this
issembly charging Tsoo with acts of azgression. The issembly failed
to sdopt effectual messures to deal witk it, #1184

(682) In ths 14%h yesr of tmperor “een of Chow (606 B,0,)
Tsal and Teoo were at war, u went to help Tsail upon the latter's
request, Th??gzmous anmd learned Marshal 3un Woo of the time, also
one of the moat 4istinguishad founders of Chiana's tradition oh

military adminiatration, tactics and stradé,y, commanded Wu's army

#109¢ 11 Zuo Chi, Vol, IlI, po. 103-104,
#110¢ 14 Xuo Cni, Vel, IIL, p, 108,

#111¢ L4 Kuo ¢ni, Voli, III, pp. 128-123,
#1124 4 Kue CShi, Vol., IIL, pp. 138 et meq.
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of 60,000 men defeated Teoo's powerful army and oonquered Tsoo,
Viscount Tzso of Tsoco escaped into his friendly ncighbouring
oountry, ilarquisate of Suey, wu's army was pursuln; him into
tke neusral Suey too, but retreated soon after being assured by
3uey that Viscount Tzao of Teoo Lad passed already through there
into elscwherem (a practice on the prinpiple of"contihucus voyage"”
on land), Wu's army went further into another neutral Chengm and
also retreated without result, iventually Wu promised to rreserve
the existence of isoo upon the request of Chin, whieh made an armed

interven$ion and mediation., #113#

(64) In the 24th year of -mperor Geen of Chow (496 B,C,)
darquis Jin of Chi invited Marquis Ting of Loo to meet at konte
Chaco, At first, Karquis Jin of Chi intended to intern Marquis
Ting of Loo for the make of making profit. But a8 soon as he dis
covered that it was Confucius, then Irime i.inister of Leo, who
accompanied whth Karquis Ting of lLoo, he immedistely changed kis
mind and cordially returned loo three citlies,whisch were seized by
Chi, whth a view to expressing sincere friengship., 4 Treasy of
Comity was signed, This example shows how the"States" in the
Chuen Chu Chan Kuo Ages were forced and directed by an idea of
justice, though relatively ocecasional wars of conquest oocurred

in the meantime, #1144

(65) After the 3lst year of tmperor Ge.n of Chow
(4898,C,), when Loo invaded Teu, Chﬂaigned a Treaty of 2llianoce
with Wu and oconducted & joint militsry operation againet loo,

ills# Li Xuo Chi, Vol, III, pp. 138-1053.
1144 I4 Kuo Chi, Vol, III, pp. 158-159,
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Loo expressed her desire for peace to Chi and succecded in conclud-
ing a separatﬁpeaoe with Chi, Ju was angdy at Chi's unfaithfulness
and violation of her treaty obligationemmwiim and, therefore, attask-
ed Chi, Loo turned to join Wu, Chi surrendered to wu, s1l1is#

(66) In the 38thL year of :mperor Geen of Chow (482 B.C.)
Wu summoned a successful "international” conferenoe at the City
0f Hwan-Tze with a view to re-establishing a "Ieag.e of Nati-ns
#116#

(67) In the 42nd yesr of imperor Geen of Chow (478B,C,),
the State Yuey declared a just war on wu. The lrine Liinister of
Yuey, Rt, Hon, .en-Chung, issued a statement accusing Irince of
Wu of unjust acts by six points: "(A) K1lling Marshall and Frime
Minister Wou-Tze-Shu of Wu, who wae a loyal statesman, (B) Killing
the Court Official Hon, Xong Sen Sun, who was persusding the I'rince
of Wu to serve the common good, (0) Adopting the proposals of
dishonest offioisls, (B) Repeatedly attscking Chi and Gine, who
had nommitted no orime, (E) Invading neighbouring countries without
Jjust cause, (F) ruling the gountry without the intention to serve
the common good of the people and without suffivient inteliigence
and wisdom," 117

(68) In the lst year of :mperor Yuen of Chow (475 B.C.)
Pringe Kou-Chiem of Yuey summoned a successful "internstional” oon-
ference at the ity of Shoo-Chu and formed & "League of Nationa",
Chi, Gine, sung and Loo were partloipating therein, Frince Kou-
Chien of Yuey was elected tie fresident of the "lLeague", ;118

116# 14 Xuo Ohi, Vel, [IL, pp. 179-180.
116# 1Ly Xuwo Chi, Vol, IV, pp. 6-7,
117# I4 Kuo Ohi, Vel, IV, pp. 11-14,

118# 1Li Kuo Oni, Vol, IV, pp, 1l-14,
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(69) In the 17th year of imperor Hsien of Chow (3525.0.
€y and Chao were at war, Chi helped Cheo on the latter's request,
The other ocountries were maintaining neutrality, /1194

(70) In the 28th year of smperor iLslen of Chow (341
B,C,), NNENEN Wey and Kan were at war., Ohi helped !'an upon the
latter's request, The other countries were maintaining neutrality,
#1204

(71) In the 36th year of umperor Hsien of Chow (333
B.G,), Prince of Chao summoned an "international "econference at
Yuan- Sugy, with a view to sstablishing a "lLeague of Hations" for
eollective gecurity., The Princes of Tsoc, Chi, .ey, Yen and Han
Wnanimously agreed to the mmiim plan, 4 Covenant was signed by the
aix states.mxtmin It reads:

"The High Contracting Farties solemnly undertake: (4A) to treat
each other as brothers; (B) to help each other im case of sutf-
ering s calamity or an external aggressioné??%) to impose a 00ll-
ective military sanction on the party who violates the Covenant,”

This Covenant was written in sewen identioal copiles, six of which
were to be kept by the six contracting parties and the seventh one
was to be sent to Yrince of Chin together with a joint Hote of the
"lesgue®™, The First Assembly eleoted Irince of Chao the Presldent
mitmth and Rt, Hon, Soo Chun, Prime kinister of Chao, the Zecretapy
General, The five Frinces other than tirince of Chao also eppointed
So0 Chun their prime minister separately, Therefore, Joo Chun be-
came the Secretary General of the "l#ague" and at the sane time the

Prime Minister of the six Princes, #121#

#1194 11 Xuo Ohi, Vol, IV, pp. 49-51,
#1207 Li Kuo Oni, Vol, IV, pp. 51-54,
#1217 I4 Eyo Ohi, Vol, IV, pp. 6385,
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(72) In the years aféer the 36th year of .mperor
Esien of Chow (333 B.C,), Prince of Teoo summoned the Second and
Third Assemblies of the "League". Prinongsoo was elcoted suce-
essively the lresident, DBecause Chin repeatedly invaded .oy, a
colleotive military sanoction led by Prince of Tsoo was applied to
the non-member state aggressor Chin, #1224

(73) In the years under tho reign of mperor Hen of Chow
(314-256 B.C,), wars occurred between Chin and Yen, Tsoo and Chin,
Chin and Han, Chi and <ung, 7sco andChi, Bhi and Wey, Chin and Chao,
eta,, In those wars, most of the other non-beliigerent ocountries
were maintaining neutrality, 123

After
(74) MEE/the 17th year of Zmperor Nan of Chow ¥298 B.C.),

Prianzfchl, P00 and Wey declared war on Frince of Sung and aocused
him of the following unjust acts:"(A) to some to power by en unjust
way; (B) to conquer weak and small countries by force: (¥) to adopt
waif as an instrument of polisy and for pleasure; (D) to invade
other countries in disregard of world peace and justice; (u) to
enjoy persenal 1life at the saorifice of the sommon good of the peopley
(?) %o infringe the rights of people; (G) to ill-treat and kill
loyal court offieials; (H) to disregard the co-existence and equal
status of all the States:; (I) to flatter the powerful Chin by way
of sasrifiodng the seaurity of the other states; (J) to rule the
sountry without the virtue of a ruler; that is, not to rule under
the guide of people’s interest.” (ten points of oriue)fl2s#

(75) In the 318t year of .Lmperor Nan of Chow (284 B,0,),

ﬁ I& Kuo Chi, Vol IV, pp, 66-68,
En0 Ghi Vol. IV, Pp. 69=131,
F124% Li Kuo -Chi, Vod, IV, pp, 89-90,
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Yon and Chi were at war. Chmo, Han, vwey and Chin went to help
Yan, Ts800 maintained nsutrality and shered the profits,after the
way,with Yen and her allies as » reward to neutrality, 125:

(76) In the 53rd year of _mperor lian of Chow (262 B,C,),
Prince of Chin, after having obtained Chi and Tsoo's promise to
maintain neutrality, declared war on Han., Nan surrendered the
gountry to Yrince of Chao and made an apreal for mimm punishing the
aggressor, Chao despatci.ed a powerful army of 450,000 men under
the commander-in-Chief Tsao~Kua, son of the famous liarshal Thao-Tuen,
to meet the forces of Chin, In the Battle of Chan-ling, the famous
Xarghal Pei-Chi of Chin led a smaller arny defeated Chaeo's troops
decisively., kore than 400,000 men of Chao's army hecame prisoners
of war, with their commander-in-chief Tsao-Kua killed on duty., The
prisoners of war were unexpeotcdly 8o many that the smaller army
of Chin ocould . ardly guard them at the front or send them into the
camp in a nearby city. Therefore, for the sake of the seocurlity of
Chin's smaller army and owing to the teohnical difficulties in
dealing with the prisoners, the Chin's famous commander limarshal
Pei~-Chi, after due conmideration, was compelled to issue a confident
order to kill all the Chao's prisoners of war, an amount of circe
450,000 men, on one night, except 840 youngest soluiers who were
allowed to return to chao { The heads of the dcad primoners formed
& hill, later called "iei~Chi Wai Hill" and the wvalley, on which
the atream became rod with the dead's blood, beslde the "hill"™ was
later oslled "Valley of Grlevanoce"”, Five years later, in the 58th
year of Smperor Nan of Chow (257 B.O,), Larshal i¢i-Chi of Chin was
ordered by Frince of Chin to cormit suioide on ascoount of his coll-

#1264 14 Ruo Chi, Vol.IV, pp. 92-93,
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eague's trisk, s result of the jealousy of his military talent,
distinguished achievement and "international"prestigze, But,before
going to death, iarashal Pel-Chi confessed: "I Lad been doing my best
t0 serve my country., What real orime I Laé committed 7" After a
while, he sighed again with regret: "According to Jjustioce, it 1is
right to put me to death, In the Battle of Chan-Ping, more than

themselves
400,000 men of Chao's army surrendered/to me; I played a triok,
though not without reason, to put all of them to death on one night,
fhat orime had those 450,000 men committed ? I should die, no
doubt, according to justice,” He willingly died with his neck on
sword, though he was ordered to die not on & proper orime, This
historical story proves that the 1dea of justice still operates even
through the wars of eonquest, 126

{77) In the years between the 53rd snd 58th years of
Zmperor Nan of Chow (262-257 B,C,), Chin attacked Chao again, Teoo
and Wey helped Chao to dafond upon the latter's reyuest, Chin's
troops retreated, #127i

(78) UWn the 80th year of “mperor Nan of Chow, that is,
the 52nd year of Prince Tsaco-Bhan of Chin, (255 B,C,), the allied
forces of Tsoo, Han, Chao, Wey, Yen and zmperor Nan of Chow waged
a counteratteck on Chin, dbut were defeated, Imperor Nsn of Chow was

made Duke of Lian by Pringe of Chin, #128;

(79) XAfter the 56th year of Prince Tsao~Shan of Chin,
almo
that 1:,}the 1lat year of Prince Tsang--hang of Chin, (249 B,C,),

1264 14 Euo Chi, Vel, IV, pp. 116=-121,
7# 14 Kuo Chi, Vol, IV, pp. 120-131.
#123# Li Kuo chi. Vol, IV| Pre 134-135,
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Chin oontinued to conquer Han, Chao and .ey, Yen and Tsoo went

t0 help them to resimt Chin and defeated Chin's troovs, #129#

(80) In the 5th year of rrinve @heng of Chin (242 B,C,)
Chao, Yen, Han, .oy and Imoo despatohed an allied army, under the
command of tﬁf?ggino iinister Chuen Jen of Tsoo, to counterattack
Chin, but lost the war, In the 26th year of tfrince Cheng of Chin
(221 B,C,), Chin's army conguered the last surviving country Chi of
the Chuen Chu ¥han Kuo Ages under the EmmEman commnna:i/Marahal

teng Pun, son of the famous 0ld karchal Vang Chieh, #1304

After this re-unifioation of the Chinese poople into
a single State, Chin dynssty deban with the new titlsd "First
dmperor of Chin", that iam, formerly Prince Cheng of Chin (221 B,C,=-
arnd the vast China was divided into thirty-six provinces, l'any
other 2004 refcrmation snd new systems were slgo ndorted, It
was not until after more than two thouzand years,/i%ggiﬁigﬁi/tho
concluzion of the Treaty of Nanking with Great Britain, the reocog-
nition by Chine of the existerce of another advanced clvilization
in the Jestern World, that Chine hegan to meet other civilized
prekensenkaRey hor Interna-

ticnal life in a “uropesn type real soclety of rmatione, As Professo

statos and to rens wpiwms

Gactano Lrpea of the University of Palermo aud ofF Rons, the dis-
tinguished modern polltical philomo her who founded thkes famous
"Théorie de la claxge dirigeantie pcliticue", says Jn his ":istoire
deg Doctrines lolltiques, Depuis 1'inti uitd jus,u'd nos jours"™ (
Paris, 1936)/KM : "iEntre lu XVile et le XVIile siscle, i1 se pro-

duisit une grende tranaformati n dsus la conception de l'univers,

#1294 1Li Euo Chi, Vol IV, Lp, 139-141,
#130; 14 Xuo Chi, Vol, IV, pp., 146-179,
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Cell fut le résultat des zrands proxrés effeotués dans les scienses
naturelles qui tirent leurs premidres origines des ddecouveries de
Copernic, ocomplétées ensuite par ocelies de tyoho-Brahé, de Gaslilée
ot de Newton, Peu & pveu ces découvertes e8'imposdrent & tous les
penseura et donndrent naissance & 1l'astronomiec ot & la physique
sclientifique, A cette renaissance intelleotuslle contridbudrent
aussi les découvertes de terresnouvelles sBurvenuesg dans les deux mk
siécles précédenta, A la sulte de ces ddoouvertes l'opinion se
répandit (4 tort ou & raison) gue certaines nations, jusqu' alors
oonsldérées comme barbares, possédalient une civilization plus an-
cienne et sur certaina point méme, supérieurs a cette de 1l'iurope.
Ia Chine notamment fut conaidérée comme telle," ‘131, Professor

He A, Smith of the University of London further saye in hies "Great
Britain and the law of Nationa®": "to the case of China,,..Great
Britain attempted to establish diplomatio relations with China by
despaschimg of Lord Mecartney's mission in 1793.,..expected Chins
to conform #o the gemeral principles of internationallaw....The
decisive defeat of the Chinese in the so-called “Opiuﬁ Har" of 1840
led to the Treaty of Nanking in 1842 and the estsblishment of formal

diplo~etic intercourse,”;132;

Themm above s8lated eighty cuaces, drawn from an original
research in the about one hundred and ei;hty ware during the Chuen
Chu “han iuo Ages, have gshown clearly the eussential phases of the
civiligation of encient China respectin: international relaticus,

war, non-belligereney, ete,. (ne mi ht well find it interesting

#3314 Monaa, "diptoire des J.cirines .oliti ues", si. 200-201,
#132# Smith, "Great Pritain end ti.e Law of letiong”, 1938, Vol, I,
p_&) [ 17"' 18 -
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to compare that snocisnt poriod with the rise and charsoteristics

of the modern international community under the -uropsan type
international law., In tkat anciocnt age of China, the "States"
almost never clalmod or arsued fov abanlute govercignty, though
they are actually soverei;n statos; thoy foutht, nu a tendenoy,
for two things: Uni®icati:n 5% Thina a4 Justics{lnel 2ing the
peorle's oownon good), They hal sucescded in hot', Tt i3 no

doubt that tho raai.l, historiesl, osultural, rhilosophlesl, wim
201itioul 9nd other possibls 4ifferent bacirounds mads an inevie
table distinatl:cn beiwesn the ways followed by t'e Chinese and

the Jeatern peo.les. DBut it can he safely Baid that the struggles
for absolute sovereignty by the mofern Jestarn Stmtes which drought
apout the moder:n doetringes of internsti-nal neutrality and war
songtitutes one of the amc3t lL.uporbant fmctore courterattacking the
world tide of internationalisz since 191° A.D,, ‘e may be nmore
interested in another conysr-tive study between that avolent arze

of Chine end the i&dle /.83 of the .ostern Worldm,w:-ich will be
dealt with a little lster than the analysls of the cmsss concerning

non~belligerency of the Kuropear emncient ares,



Chapter III1;

THE STATUS CF HON-BELLIG. R NCY
IN THE WESTERN ANCIERT AND HMIDDIE ACES



66

Chapter III,

THE STATUS OF HONwBULLIGoRENCY IN
THE WIESTLRN ANCISRT AND . IDDLE AGES 3

The Chuen Chum Chan Kuo Ages in the Anoient China (770-
22l B,0,) was roughly equivalent to the gges of the Snolent Greeace
(7th~-3rd century B,C,), While Erofessor kosaa briefly referred
to this Chinese ancient period by saying that "Probablement vers
la méme époque, d'autre royaux importants d'humanité, qul crééront
chaoun une civilisation originale, au moins en partie, s'organisérent
politiquement dans le centre et le nord-ouest de la Chine, A 1l'époque
ol véout Oonfuoius, c'est-8~dire dans le 7¢ sidole avant Jésus-Christ,
les peuples qui avalent adopté la civilisation ehinoise étaient
divisés en divers royaumes locaux," #135; Professor Rostoviseff says
in his "International Belations In the Anelent World" that "in the
ancient world, generally, the natural attitude of one state towards
anfther was that of potential and astusd emmity., !lenc¢,war, not
peace, wes the foundation of international relationa,,...fhe modern
world considers the natural ocondition of life in our society to be
the state of peace, Var 1a nothing but a temporary suspending of
this natural ocondition and is regarded as an abnormal state,..In
the sncient world the foreigner, from the political point of view,
is an enemy,...0ivilizellms 1ife formed for a long time small islands
in the ocean of barbarism, Thus for anancient oivilized state,
neighbour was equivalent to foe, The anclent state evolved through

$#135# logoa, "Histoire des Doctrines Yolitiques", 1936, Cha.itre III
"les CGrands Empires Orientsux"; see also Chpitres V, VI,
VII and VIII-
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the progess of integration of petty political formations and this
process assumed the form of ever-remewed wars, To this is due the
eonstant state of wear between the different aivilized states, aven
of the same nationality, The goneral idems of war as the natursal
status influenced the forms of Lnternstiona#relatlona and shifted
from Smein one foous of civilisation to another,....in the modern
worid,,.the family of -uropean nations grewup not from conditions
war ¢f all againat all; modern European nations were children of
the mighty and united Roman Empire, whose nain foundation was general
peace for the wholes united oivilized world,.,.outaslde of it wes barb-
arimm,~--no law, no right, The natural gondition of this Roman
world-state was peaos~-pax Romana",#134# The terma "ancient world"”
and "modern world" as indicated by FProfessor Rostoviseff here imply
obviously "ancient JWestern world and "modern veatern world", Other-
wise his entire statement would be a falsey beocsuse what about the
rise and characteristics of the "modern world"” as 18 desoribed by
¥rofassar Rostovtaeff 13 qulite similar to what already occcurred in

a period of the Zastern anscient world, that is, the Chuen Chu Chan
Euo Ages of ancient Chins, the beginning of whioh (770 B,C,.) was even
more than two hundred years earlier than that of the flourishing
Apcient Greece (5669 B.Ce~=e),

Thus, spesking of the world gencrally, one may properly
disouss the evolution of the status of non~belligercney by dividing
the world's history into four great periods:

(1) ANCIERT Acis (before 476 A.D.): This period shall

#1344 Rostoviseff, in 4alsh, "The History =nd L.ture of International
Relationa", 1922, pp. 85-36,
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be treated on two phases:

(A) The Chuen Chu Chan Kuo Ages of the ancient China (770
221 3,0, )===in the long ending age of the 873 years 0ld Empire of
China's Chow Dynasty and before the impire of China's Chin Dynasty.
~~wsThe international tendeney in this period was toward just pesce =
and colleotive security (internationalism), There was a common
concept of justioe among the "states", There was an almost continuous-
ly operating system of "the lLeague of Nations", The war e8 an ins-
trument of national poliey was condemned and renunciated openly either
by unilateral declarations or by "international” conventions, The
non-belligerenta, though sometimes maintaining a status of sllianase or
of neutrality, but, as a general tendency, naturally made judgement
on the cause of a war and decided to help the just side either indi-
vidually or sollectively, The states would not follow the leading
states that were merely powerful, but thet were respectable by wvirtue,
The eizhty cases olted in the MMK preceding chapter have well explained
to us,

(B) The destern Ancient izes (before 476 A,D, )---inmcluding
Anolent Greece (before 27 B,C,) and incient Rome (27 B,C,--476 A,D,)
~ewaThe internstional tendency in this period was toward the balance
of power or imperimlistic conquest which aimed at a general and NEXK
lasting pesce, but not a universel and Just peece, "The Lellenistie
eapoch was by no means a triumph of right over might... but the triumph
of foree over right,.,.Force and fortune were the watohmwords of this
epodh,...The fundamental point 4in Roman international practice and
theory was that Rome, in her estimate of justice or injustioce, of
legality or 1llegality, of all acts of an international character,
$ock not an international but exclusively the Roman point of view,
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The mole quenstion for Rome 18 always: Doe® one or another act
ocorrenpond $o the politioal and judiociael siandards prevailing in
Rome T Does it or does it not fulfill the requirements of Roman
morals and religion ?,,..Rome never modified the essence of Greek
international principles and never adopted the fundamental ideas of
Greekx international law,...By foroe of arms, Rome secured for herself
a unigue position in the family of eivilized nations,...’he ordered
and expeated to be obeyed." r135;

In view of the theoretical base of this period, we may quote
the Corinthians apeeches on the 0ld prineiplem of Greek morals on
the eve of the great Feloponnesian var (431-404 B.C,) in 433 B,0,,
as transmitted by Thuoydides 3~ "Do not say to yourselves that one
thing is Jjust, but that PR in the event of war another thing is
expedient; for the true path of expedienocy 1s the path of right....
To 40 no wrong to a neighbor is a more gertain source of pmmm power
than to gain a perilous advantage under the influense of s momentsry
illusion," #136# In <32 B,0, the Athenian ambassador in reply to ar-
gunenta of the Spartan lMaglstrates expressed the similar view: "An
Empire was offered to ua, can you wonder that, scting as human nature
always will, we sccepied it and refused to give it up azain, eonstrain
ed by three all-powerful motives---ambition, fear, interest 7 vwe are
not the firast who have aspired to rule; the world haes ever held that
the weaker must be kept down by the stronger., iAnd we think that we
are worthy of power, abd there was a time when you thought so too;
but now, when you mean expedlenay, you talk about jumtioce, Did

justics ever deter anyone from taking by foroe whatever he oould?#137j

Thueydildes, I, 42; Rostoviseff in walsh, pp. 65,56,

g# Rostovtsef? in Wmlsh, pp, 27, 38, 5B, 60, 68, 63,
#1374 Thuoydides, I, 76; Rostovtseff in valsh, p. 56,
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This Sophiatical prinoiple of the predominance of the interests

of the State over the interests of law and Jjustice, right as to
yield %0 force, reminds us on mm one hand of the disoussion of
the same Dproblem by the sophist Thramymachus and Soorates in one
of the 4ialogues of Flato (the Republioc, I), and on the other hand
of so many proolamations and pamphlets published Auring the ¥dorld
dar of 1914-1918 by the Germans, That soeme why the develoyment
of the vWestern world was oonducted on a way so different from that
of tie ancient Jhina, where a traditional prineiple of Jjustice and
peace had already been formed through the sucoesaive efforts of the
4ifferent philosophers and rulars in the past thousands years hefore
770 B0y,

Therefore, the wars in the .Jestern ancient ages were constantly
like these: (1) Ia the Trojan Jar of 1184 B,C,, King Lienslsus of
Greek lacedos monia oonguered the Stade of Troy (Ilium) in Minoy
Asia, (8) In 750 B.C., Phoenicia was invaded by Assria and then
absorbed by Persia. (3) Inthe First iessenian .iar of 743-724 B.0,,
Sperta canquered Monneninn; and the whole of Peloponunesus, (4)

In 720 B.C,, Assyris attacked Israel andigypt, (5) In the Second X
Mesgenian Jar of 687-670 B,0,, <parta attacked liemsenians azain but
without great succesm, (6) In 560 B8,0,, Persia conquered Lydia,
(7) In 538 3,0,, Fersim conquered Babylon, Syria, Falestine and
Phoenioia., (8) In 629 B,d,, Persia inveded ngypt. (9) In 490 B,.C.,
Peraia attoked the AthensNNRMNEN and wae defeated. (10) In the
reloponnesian dar of 431~-404 B,0,, Sparta led her allies to attack
the Athens and her allies with great susccess. (11) In 387 B.0C,,
Sparta attacked Persia and brought about the sonquest of Greece by
Persia. (18) In 342 B,0,,%the Romans sttacked the SJemnites and
latins with success, (13) In 338 B,B,, iiacedonia defeated the
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Thebans and oconquered Greece, (14) In 334 B.C,, lLimcedonian King
Alexander (a studemt of Aristotle) conquered rersia and absorbed
the other parss of Greece., (15) In the years between 333~--330 B,0J,,
Macedonisn Xing Alexander conquered Siocily, Palestine, Fhoenioia,
Tyre, Egypt, Abylon and Indian ocaucasus, (16} In 317 B,C., the
Carthagsimnians defeated Syraousans and conguered Sieily. (17) In
295 B,C,, the Romans defsated the Samnites, (18) In 276 B.C,, the
Pyrrhus defeated the Romana, (19) In the First runic Jar of 263-241
B.C., the Romana defeated the Carthaginians, (20) In the Second&
Punig var of 216-202 B.,C,, the Romans eventually defeated the Cartha~
ginians again., (21) In 164 B,C,, Macedonia attacked the Romans and
was whinmisshk defeated by the Romans. (22) In the Jugurthine Yar of
112-106 B.8,, the Romans defeated the King of Iumldia, Jugurths,
(23) In 102 B,C,, the Romens defcated the Teutons, (24) In the
First &ithridatis var of 88 B,C., the Romana defeated the Ling of
Pontuse, kithridates, (25) In 69 B,C,, the Romans under Coesar
Armenia
aonqueroé/lg..il7 (26) In 49 B,J,, the Romans under Coesar eonguered
Egypt. (27) In 408 A.D,, the Romans defemted the .iest Goths King Alare,
(28) In 436 A,D,, the Franks conquered the Rhine State Alemanni.
(29) In 451 A.,D,, the Romans defoated the Hungarians, ,138#

In the Jestern mamm ancient wars like thesze, the status of non-
belligerensy seemed to be exaotly sush as Profesaors Oppenheim,
Moliair and Lauterpaecht say in "Internstional Lawd; "If war broke out
between two nations, third parties had to oho%;: between the bellige-

rents, and become allies or enemies of one or wfother, This does

not mean that third parties hai mctually to take part in the fighting,

#1384 GCsorge Weber,”Uutlines of Univeérsal likstory”, translated from

gg;man edition into lknglish by i, Beur, 1851, london. pp. 26-
[
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Hothing of the kind was the case, DBut they tad, if necesaary,

t0 render assistance: for example, to mllow the .nusage of
belligerant foroces through their country, to supply provisions

and the Rike to the party they favoured and to deny ail suah
assistance to the enemy, <~everal instances are snown of efforts
on the part of third parties to take up un attitude of impartiality;
dbut belligerenta never recognized such iwpartiality," ,139; It
goes without saylng that no non-belligercnt was embracing an idea
of justice and went td assist the just side as those 418 in the
above said ancient China and those trled to do after the vorld Var
of 1914-1918, ;140%

$#139# Oppenheim, "Internationsl law", 5th ed, 1940, Vol. II, p,
488,

#140# Though in the .estern ancient sres, some th-ou~hts on the
distinction between Just and unjust war be.en ito tend to
take plece: Thucydldes himself considered war " a most
lawful act +ien men t.ze vengence uyon an enemy snd an
azgressor.” Pluton oonsidered war a" nccecaity to enlarge
our borders...The .riginal healthy st:le is a0 loncer suffe
icient...The oountry whioh was enough to support the
originsal wemiklly inraebitants will be tuo sm.l1l mow,"”
Aristotls referred to "art of war” and held that war oughtl
to be :.ractised "agslnst men who, tiough intended hy nature
to %e governed, will not submit, for war of such kind is
naturally just;...fhe object of war nmust be the estsblishe
nent of peaoe.& Juch are loosely-stated set of political
snd philosopkical ideus which could not make competition
with the sophistical 1daas,

Tl.ere wae & ooneept 0f hma Justun Biellum of the Romans
which made a distinction between the institution of war

a8 nn element of tue ratiov naturalis or natural world
order, and individual vars, The former is accepted as
part of the unwritten lswe of nature wi ic,. men may not
alter; recourse to arms in a given case, hpwever, may be
ad only for an injury suffered and after the refusal of
the wrongdoer to atone for it,...A @ar commenced in asccorde
ance with the rules of the fetinl proceocdings wans Tjustum)
whioh means legally correct,,..sanctioned by religicn =nd,
conseyuently, could dbe expectey to recelve divine bless-
ings", Josaenhim Von £lbe, "The uvolution of the Concept
of the Juat varmip International Law", wmericsn Journal
of Internationsal Law, Ogtober 19393, pp. G65-66T,

This primitive ides of Justice alsocould not influence

the very nature of the Roman practice,
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But on the other hand, under this tendenoy, there had been some
cocasional cages which are remarkable:

(1) Professors Oppenheim, .iollair and Lauterpecht have alreedy
admitted that "This does not mean that third partiece had sotually
to take part in the fighting," and that "several instsncee asre iknown
of efforte on the part of third mamimm parties to take up an attitude
of tmpartiality,” This statement, az also dssoribed by Geffohen in
his “Holtssndapff" (iv, pp. 614-615), should 1uply that the ooncept
and practlece of neutrality had already existed in the .estern ancient
ages a8 that today, In the wars of today, the so-called laws of
Neutrality have never been strioctly observed eitier by the parties
who consider themselves just or by those who are considered unjust,
88 will be shewn in the subsequent pages, Some of the so~called laws
of lieutralkty have not even yet bee%?ggtéglished.-lti Some have not
yet been universally signed or ratified. In the mudern srasctice, a
neutral ocan atay as a neutral without a declaration of neutrality; and
the neutrals, either declared or undecdmred, sre by no means safe
from rxternsal violation., The cases dnmiam arising from the two great
world wara of 1914-1918 and 1937~---%t0 d&nte have stron:ly proved this
view, Yet many modern writers treat the modern neutrality as neutrae
11ty in disrezard of ahm the possibility of 1ts external violation,
while the ancient neutrality as unneutrality, hesause of the posaibili~
ty of its extornal violation ! OGuch treatment 1s oortainly unfaly,
Thus we can say that in the sestern ancient ages, the ~7enoral tene
dency of the status of non~belligerendg was partl:l and that there
was 1o international law of neutrality., We cannot say that in the
said ages there was nelither the 1dea nor the preotice of neutrality,

Therefore, sush conclusion as held by Professors Cppenheim, leNair

and Leuterpacht, ets, that "neutrallity didnot exist even in practice,
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for bhelligerenis never reaognized an atiitude of impartiality on
the part of other states", ia a false, . 141/

(2) Professor Jestlake in his "Internationsl iaw" (II, 1st cd,
161.) observed with tke couclusion tnat "the fact of neutrality must
be a8 014 a8 war itself,”

(3) Professor rolitis further says in his "Houtrality and Feace'
(1935, p. 11) that "Heutrality is as 018 as wae itself, There have
always bheen some 8isles which would take no part in the quarrels of
others; moreover, there have been «lWays: certaln relations Letween
bedlligerents and non-belllgerentas governed by varisble ocustoms and
rudimentary rules, Traces of what wae to be called during the past
three senturies ti:e "law of neutrality”, have been cccasionslly founA
in ancient history, ¥or instance, in India znd Greese. But there was
hardly any room for neutrality in the .ractise of “ome, whose rule
wag that {n its wars third states must declare themselves for or againe
8%t it—we-must be its alllod dm or its ocnermies,”

(4) In the 13 century B, C., {in thc endingz age of ihang Dynasty
of China), a aeries of ocivilized and independent states sueh as “gypt,
Hittites, Creta:. litaani,dssyria, Babylonis, .ilam, Pslestine, Thoe-

oomnbinatlions
niokay , ete, effected various political IDHCNEIMEREMWN/,different
defensive and offensive alliancee, treaties and lively diplomatic ace
tivities, Tre illustrative aase is the quite elaborate threaty of all-
iance concluded between Ling Rameomes of toyrlt and hattusili II of
the Hittites in 1280 B,C,., 342
(5181447 B,0,, treaties in Gree@e had usually been leading to s

restoration of conditions of peace between two or more states. The

#141# OJppenhesm, Vol, II, p. 488, suci slatement as of Professor
Hershoy t "the very mim ldes £ neutrality as o .rinci;le
of public law or condugt appears to h..ve heen mimmps «lmost

unknown $o the nations of Anti.uity and the peo;les of Lhe B
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most eloquent testimony for the common roocognition of a national
unity dy all the Greeks i1s the regular clause in many treaties
which usually appears at the biggnning &f the document, forming
a kind of introduotion, This is the clause about the mutual
guarding of ocommon Greek sanctuaries, The first point in the memias
statules of the projected league of Creek state® proposed by Fericles
dsalt with this common guardimg-ship and a common reconstrustion of
Gresk sanotuaries destroyed by the Persians, Just at the beginning
of the treaty between Athens and Spmrtg of April 12, 421 B.C,,
which atipulated a peace for fifty yeara, susch clause can be also
found, In addéition, treaties respecting the guarantee of inviola-
Bility of different Greek cities were no &oubt frequently eonsluded,
#143¢

{6) When Rome came in clese contaot with Greek world Antioclus
IV, King of Syria, attempted $o eonquer Lgypt. He was with his army
in Egypt and was moving towards Alexandra, Suddenly his ExR way was
barred by the Roman praetor, Popillius, with his staff, but without
an army, The King of Syria immediately emded the war aghinst Egypt as
a result of the Foman intervention,#l144f

(7) In the 4th century 4,D,, the 3axons drove the Sallan franks
into the border of the Roman lmpire, The Roman :-mperor Julian consi-
dered it an invasion and offered armed resistance in order 1o main-
tain the security and neutrality of the Hmpire, The Franks were
only allowed to remain under pledges of fidelity,.f145f

m i3d4dle iges, at least prior to the publiostion of the Consolaw
to 48l kare in 1494", is much safer, see llershey, ".ssentials
of International Law and Organization", 1027, pn. 665,
#1424 Rostovieeff in Jalsh, pp., 40-43,
148f Rostoviseff in ¥Walsh, pp, 48-49,
#1444 Rostoviseff in Walsh, pu, 63-64.
#1456¢ Dr, David Jayne Hill, "4 History of uiplomacy in the Interna=
tional Development of rurope”, Vol .I, 1905, p. 28,
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(8) In 576 A,D,, the West Goths (Visigoths) were driven by
the Huns to the border of the Roman “mpire and were allowed to
enter in and stay with the arms surrendered, #146#

(9) In 452 A.D,, the Euns established a confederation in North
Italy under At%ils, Chief of the Huna,#147#

Therefors, even in the Anoient Ages of the \estern world, can
be found some d4ifferent types of non-helligerent status in time of
war, The d4ifferent types of non-belligerent status ink the Chuen
Chu Chan Xue Ages of Ancient Chins are certainly understecod to be
possibly found in the adove atated eizhty cases,

(8) MIDDLIE A3 (5the--15th centuries A,D,): The so-
called Hiddle Age is usually considered to cover ten centuries,from
the fall of the estern Roman :mpire {476 A.,D,) to the discovery of
America (1498 A,D,), According to Profescor liosca's observation,
this period can be divided into two sub-periods: (i) From 5th eentury
A,D, to 11th century A, D,~-~--in this period, the Catholie Church m
effected great influence upon the politiea of the time; (B) Prom
11tk century A.D. to 15th century A,Dy=---in this period, there were
repeated unjust attacks from the ambitious political hesds on the
Chureh and a conflict between aristocrats and waes. ;148f

The general tendency in the Middle Ages was the atruggle
for just peace,---a tendency, to a certain extent, similar to that
of the thousand years eaRlier Chuen Chu Chan Kuo Ages of Ancisent NNNEM
China. The contributions offered by the Catholic Church in this perw-
iod are admirable and ever memorableg-

#1484 3111, YVol,11906, p. 29.
iiasg 11, Vol, 1905 Y. 30-31,
Hoaaa, "Hintoiro dnu Doatrines loliti ues", 193G, <hap, XI-XIV,
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In the first place, the Roman :mperors excroised direct
political away over sc many nations that they ceould recognize no
international law in its modern meaning, In their time there was &
hardly an international looiaty;/:ggu oman and Parthian fupires
betwoon thenm divided the oilviliszed world in which international
relations on anything liks an equal footing were possible, A4And
the Jjustly celebrated Homan jurisis, who oonferred upon posterity
the hesitage of the Roman oivil law, never worked out a system off
international law, To be sure, the jurists expounded the ius
gentiun (the "law of nations"), but it was common law based on the
ius nasurale (the "law of nature"), for the benefit of foreigners
1living within the smpire, rather than international law in its
rmodern significance, On the other hand, the Catholic Churseh of the
Middle iges exeroised universal political dominion so indirectly
afid with 80 many qualificationa that it could not and would not
arrest the growth of theoretically e, ual and soverdhkzn states
throughout Europe, Such state constituted potentially an interna-
tional scciety within which real international law eould develep.
Therefore, as rrofessor Carlton J, H, Hayes of Columbia University
says, "It was, in fscet, the Catholle Church which laild and blessed
the corner-stone of modern international law",;149, This 18 the

first contribution of the Cathollic Chureh to the modern soclety of

mt’.on‘.

The mecond contribution of the Catholic Chureh 11 thise
period is the definition of "ius gentium” as the"law of nations”
and the distinetion between "natural law” (lus natursle) and the

#1497 Hayes, "Medleval Diplomasy”, in .alsh, "The .iistory und Nature
of InternationalBielations”, 19-2, pp. 75-76,
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"law of nations”, A famous spanish Churehman early in the 7th
century A,D,, Saint Isidore, iArehbishop of Seville, in his great
enayclopedia work popularly eallcd "The Etymologies" reserves the
term "ius gentium® for what we should now desoribe as international
law, 80 that here for the firet time we find that term fairly
translatable by "law of nations®, All the remaining matter of the
"fus gentium" of the Roman jurists, namely, the law common to all
nmations (ius commune omnium nationum), he ineorporates in "ius nature
ale”, In other worde, Isidore of Seville distinguishes olearly
botween "fus naturale” and "ius gentium”, The latter, he says, has
%0 40 with "occupation of territory, the building snd fortification
of cities and oastles, wars, captivities, enslavements, the recovery
of rightes of poetliiminy, treaties of peace and others, the scruple
which protecis ambassadors from violence, and proRibitiona of narriage
betwesn peraons of different nationality,”" This contribution is of
laating importance; because the Isldore's definition of ius gentium m
and his distinction bhetween "natural law" and the "law of nations" =
were acsepted by his numerous later commentators end in the 12th
gentury A.,D, were incorporated in Gratien’s great esode of canon law,

Hengeforth they were trulsms of ecolesiastical jurisprudence,:; 1503

The third contribution of the Catholic Church in this
period is their efforts in establishing pease and order, fThe Church
performed a peculiarly significant service by her constant eftort@ﬁe
ourd private warfare and to impress upon the minde of her children
af the wvalue of law and of peaceful methods of settling disputes,
The psx ecelesiae, whioh as a definite institution is first heard of
at three ecclesiastical synode held in 4lfferent parts of southern

#1504 Hayes, in sulBu, P. 76,
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aud gsentral France in 990 A,D,, was intended to 1:;:en the evils
of private warfare by placing non-combatants under/special protect-
fon of the Church; it forbéde, under pain of excommunicasion,
every act of private warfare or violenoce azainst eccleaisstical
buildinge and their environs, and against certain clamses of persons,
such a8 cleriocs, pilgrims, merchants, women and pmwammik peagants
and against cattle and agricultural implementis, The pax acclesiae
speedily spread throughout France and Burgundy, and dlocesan leagues
hegan to be organized for its maintenance, The bishop or count
on whose lands peace was violated was vested with Judioial asuthority,
and was directed, in case he was himaself unable to exesute sentence,
to summon to his assiatance the laymen and even the claeries of the

diocese, all of whom wore raquired to take a solemn oath to observe

and enforce the peace,

Another instrument for establishing and enforeing pease
and order contributed by the Catholio Chureh is the system of Truee
0f God whioh wes sreated in the 1lth century 4,0, a8 & supplementary
sytem to the pax acclesime. In 1027 A,D, at the @all of their
bishop a synod of looal clergy and laity met in the country of
Roussillon, in the Pyreness, and agreed that no man should assail m
another on the lord's Day, In 1040 A,D, and 10956 4,D, this system
was enlightened by sn assembly under the presidency of the Arche
bighop of Harbonne and by lope Urban II's decree, In 1063, 1082 and
1089 A4,D,,it was adopted 3n Flanders, Germany and Southern Italy,

In 1119, 1123, 1139 and 1179 A,D, 1t was reaffirmed by the Rheims
Council and Latersm Gounsils, The means mmpikigmik employed for
enforcing the Truse of God remained esssntially the same; spiritual
peunlties, such a8 excommunication, special acclesiastical tribunals,
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sworn leaguss of peace, and assistance from the temporal power,

0f the pax ecclesiae in general, and of the Truce of GCod
in particular, the indirect results are significant, "Boclesiasti-
oal pesve™ proved to be the forerumner and prerejuisitem to "royal
pesce”, The provisions of the Truee of God were often incorporated
verSatinm in municipal and distpiot statutes, such ss the laws of
Barcelona (1087 A, D,), the imperial laws of the Holy Foman Empire
under Henry IV (1085 8,D,) end the laws of France under Saint louis
(Louis IXN ¥1257A,D,)¢ In the ecclseiastical courts, justice was
determined by the methodils and prescoriptions of the canon law, which
always relied upon resson and equity. And prior to the revival of
Roman law in western turope, the canon law of the# Cetholie Church
must be oredited with inspiring and fostering the growth of royel
justice and royal law, #151#

In the fourth place, the Catholic teashing of chivalry
and the Catholie preaching of the Orusades brought about importent
eonsequenches, The Church was elevating and csonseorating the power
of the sword dy means of the orusades and the spirit of chivalry.
The orusades whioh made war a weapon of ¢ommon defense rather than
an instrument of mutual destruction, tended in oonjunstion with the
operation of the Canon law and the pax eoclesias to supplant the
reign of force by a reign of law, As Dr, Hill says in his "Higtory
¢f Diplomasy™; "by its protection of the helpless and innocent, m
which was made the ambition of the Christian Knight, 8Shivelry was at
the same time emnobling the practioce of arme and preparing the
forces which were to overthrow feudalism as a sooial institution,

#161# Hayes in Valseh, pp., 76=79,
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The recognition of the rights o5f the humble, the assoclation of the
erusades in a common cauge, the Tormation of codes of honoup, the
emancipation of men from feudal dbligations as a reward for thelr
heroic deods, the return to thelr plsces of origzin of a new olass

of free men, were all to constitutlililie 2 new leaven for the reorgan-
izsation of society, A new spirit, more reiined and more enlightened,
was borme back to feudal Europe from the battlefieslds of Asia,"#158#

In the fifth place, diplomasy, too, owes muoh to the
Church, especially to the Papasy. From early times it beoame oustom-
ary for the Pope to despatoch special envoys {legati) from Rome to
attend acclesiastical counolls or to investigate oonditions in cute
lying provinces, and as time went on and the FPapmey found itself
compelled to amsume certain political and judlicial powers, its legates
discharged political, as well es strictly m ecolesiastical, funetions,
In view of the special importanse attaching to the relations between %
the Papsoy and the Byzantime Fmpire, particularly sfter the Teutonio
invasions, the Fopes maintained more or lees permarent ambassadors
at the imperial court at Congtantinople, who were oalled "apoorisisrii
or "responsales”, The first of these "apoorisiarii™ seems to dbe
Julian, Bishop of Cos, accredited by Saint Leo the Great to Emperor
Marcian (450-457 4,D.).

I Throvghout the
later Middle Ages the Popes frequently sent specirl smbassedors ("le-
gati a latere," if they were cardinals; "legati misai", if they were
below Cardinsliitial rank) to the Holy¥ Roman Imperor and to the kings
of Englend, France, Castile, iragon, lapies, Hungary, ete., Although

#152; Hayes in Walsh, D. 79.
Hill, "Bistory of Livlommey”, Vol, I, 1vw0B, p. 272,
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thefe ambassadors were sent for pariiculsr ecclesiastical purposes,
the monarchs to whom they were accrodited gradually adopted the
prastice to their own ends, Thug, "in diplomaoy, as in the estab-
lishment of law and the suppression of private war, the luropean
states profited by the example of the Catholic Chureh,"§153#

The sixth sontribution of the Catholic Chureh iz the
¢ntadlishment of a foundation for universal peace, In the 12th
gentury i.P,, "a nmost promiming internati nal societ: was taking
form under the auspices of the Caﬁholie{Ghuxapféi;iéfiéh;. Tribes
were becoming crystallized into natione, Nations were bheooming
oonsolidated as indenendent and sovereisn states under kings, The
kings, in conoert with the ecolesiastiocal authorities, were bullding
up, within their rospective &ominiones, a system of law snd justioe,
and were osurding private warfare, Among the new states, moreover,
commercial end 4iplomatic intercourse was developring, and alresdy
there oxisted the embryo of an international federation, 2 league
of free Christisn nations, For such & leazue the grouni-work was
prepared iu the community of national interests provided by the
commont Catholio faith anfl b§ the universal similarity of institutions
and methoda throughout Christendom, in the great co-operative enter-
prise of the Crusades, and in the srowing practice of submitting
international 4disputes to papsl arbitration,

It is of course a tragedy of the Liiddle Ages that on
this groundwork no superstrusture of an effeotive international les-
gue was rearedy 1t is traseable to three mejor fastors: PFirst (1),
the Catholio Church of the liiddle Ages, as of Antiquity or of modern

#163¢ Haymse in Walah, pp. 79=80,
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timesn, was primarily a spirituealand moral teacher, Only inecidental-
ly 414 it oonoern itaself with politisal and eoonomio and internation-
al questions, If it had devoted itself as inaistently to politieal
solence and pudlic law as to moral and dogmatic theology, it might
concelvably have acoomplished as muoh in fashioning as effeetive
League of Nations ae in ohristianizing and oivilizing barbarous
Teutonic tribesmen, Second (8), the tendenoy of the Teutonic tribes
to becous natiomal independent states, theoretically equal,and the
gontemporaneous tendency of the Catholie Churah to serve as a cement
holding these national states together,, worTnko impeded by the
surviving concept of universla sesular dominion, especially by the
pretensions snd smbitions of the Holy Roman kmpsrors, In particular
after the revived study of the Roman law in the 12th gentury AD,,
the 0ld imperial notions wers resuscitated and exploited by persons
who were seeking to undermine the popular foundations of national
monarohy or %o abridge the ocustomary rights of the Church, Dante
(1265-1581 A,P,), Marsilius of Ladna (0O, 12870-C, 1342 A,D,), and
#1l1l4am of Ookham (0,1280-0,1349 A.D,) were among the writers for
the new imperial claims of the national monarohs, fThanks to eccles!
astical opposition, surope was saved from s return to Capsarism,
from the ambitious dreesms of Benry VI, Frederilick II and Iouis IV,
Third (8), the intensification of nationalism and national exelu-
giveneas in the l4th and 15th senturies A.,D, brought about national
absolusism, fTierace nationalism, and rampant imperislism, #1544 Only
aftey the World War of 1914-1918 4,D,, the world's renewal ol the
Catholis Chureh’s efforts in the li1ddle Agzes seemcd wummm to have

been sommencing,

#164f Hayes in Walsh, pp., 81-85,
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The seventh and the greatest eontridution of the
Catholio Church in this Age, as in particular concern of none
belligerent status, is the formal aoncept of"just war?! She gave
material confent to the formal concept of justum bellum of the
Romans, The inastitution of war is at first challenged by the
early Church; her adherents boldly predict that the conversion of
the world will lead to the eatablishment of perpetual peace, War
is held to be a oonsequence of original sin; no Christian may,
theresfore, enlist as a soldier, Vvhen, after Constantine's conver-
sion, state and army ceased to be instruments of persecution against
the Christian subjects of the Roman Empire, the stigma which the
originally pacifie apirit of the Churoch had attzﬁea to war greduslly
dAsappeared,. #ar, under sertsin sonditions, was regognized am a
necessity; the Christian consept of the just war furnighes rules
for limiting and guarding it in aocordance with the mmm precepts
of the new religion.#156f Saint sugustine (354~430 4.D.) is credited
with haying firat molded it into the form of & seientific systenm, |
As he gconsidered, "Theologleally, the institution of war is explained
a8 a means of punishment whieh God infliets upon the sinful world;
it appasrs as a sort of "police action" taken by the sovereign Julge
$o0 restore order and to lead the people back to the obedience of
the law.,..2 war must be just in the substanENtive sense of the term,
Just wars are..,waged to redress a wrong suffered, Thus, wars
must always be preceded by an injury....Just war,,.is either a
punitive action or in the nature of a oivil suit for damages,
Punishnent and measures of damases are determined by the purpose

#156f Joaghin Yon Elbe, "The Ivolution of the Conce:t of the Just
dar In International law", American Journsl of International
Iaw, Octobex 1939, p. 667.
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of the just war; its aim is not primarily victory, dut the establi-
shnent of Pesoe.,..0r ordered haymony, where all things have their
alleotted peace, Thus, the sonsept of Jugt pesoe is from the outset
¢losely associated with the 1dea of the just war, Lo specifio rules,
however, are ss yet laid down with respect to the sontent of the
peace; 1t must, in general, reatore the injured righte and lead to

a wall-ordered concord among men." #156;

The Scholastic Gootrine of the just war as expaunded by
the greatest moralist of the lilgdle Ages, Saint Thomas Aquinas (
1226-1274 :,D,), 12 built upon the prineiples of Augustine whose
teachings are reduced to three fundamental rules: A4 war in order
to be just, must (1) be waged under the authority of a prinse =a the
responsible leader of a nation,...(2) it must have a just cause, and
{3) the belligerents must he nﬁimnted by the right intention, namely,
to advance the soqd or to avoid the evil", Vhile to Augustine the
injury itself provides the just eause for war, Thomas Aquinas Aemandg
some fault on the part of the wrongdoer: his oulpability which deser-
wves punishpent is the jumtifying reason for going to war, The just
war is primarily in the nature of a punitive action against the wrong
doexr for him sudbjeotive guilt rather than his objectively wrongful
aos, Again, its aim must be pease in the Augustinian sense of the
term, vikm,, the maintenanss of justiee in the interest of the common
good. #157#

A olimax in the evolution of the Liedievel dootrine of

#1564 XElbe, in jmeriean Journsl of International Iaw, Oct, 1939,
PP, 667"%9.
John Eppatein, "The Catholie Tradition of the Lsw of Hations",
1986, pp. 68-T79, 92.93,
#1567/ Elbe, in 4merican Journsl of lnternational Law, Jot.1939,p.669
Eppstein, pp., 92-93, 83-87,
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just way i3 reashed by Francimous de Vittoria (1480-1546 A,D.) who
in his “De Indis et de Iure Belll Relestionés" (1532 A.D,) expressed
the Heo-3cholastie Dootrine of /ar by saying thet: "The State's
right to wage defensive war is required dy the order of soociety...
The Prince's personal belief in the justiee of his cause is inguff-
icient, JSoldiers and citizens are bound to cxamine the Jjustice of
a war and to refuse service in one which they are convinced to be
unjuat,,...all those having political responsibility,,.are bound to
examine into the cause of an unjust war,.,.,,.The in:erests of Christendon
or International Roclety as a whole may themselves invalidate an
otherwise Jjust cause of war....The prince engaged in a Jjust war in ent.
itled, after vistory, to demand damaces, restorati n and guarantees,
apd to inflict punimhment which, however, may 'not exceed degree and
pature of the offense.' What goe® beyond those limits ias unjust,"#158#

Among other theorists in this f£ield, supporting the view
of just war, sre S%, John Chrysostem, St,Ambrose, Ayala and Gentilis,
#1594 And the great practicsl mowements towards this end were likely
s represented by the seven Crusades: (1) Pirst Crusade, (1096~1099
AD.), led by the Fops Urban I who opened a oonference in Clermon in
Prancey (2) Second Crusade, (1149 4.9,), led by 5%, Bernhard, Abbot
of Cleirvaux, in Burzundy, upon the approval of the Yope; (3) Third
Crusede, (1192 A,D,), led by Prance, upon the approval of the Pope;
(4) Pourth Orusade, (1203-1204 A,D,), led by “ranse, upon the approval
of the Pope; (B) Fifth Crusade, (1288 4,1,), led by German Emperor
Pyederick II, but not recognized by the Yope (GregoryIX); (6) Sixth

#1564 Llve, in merican Journsl of Internuti n 1 Iaw, Oct, 1939,
DPe 674~876,
~ Eppetein, pp. 99~107, 122-123,
#159¢# ZEppstein, pp. 656-128,
Elbe, in imerican Journal of interaational Law, Oot., 1)39,
PL. 667-678,
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Crusade, (1244 4,D,), led by the #renoh King Louis IX upon the
approval of the rope; and (7) Seventh Crusade, (1270 %.,D.), led
by French King louls IX again, following which a treaty was aigned
the Turks )
with /NN respeoting Jerusalem, #1607

While in the Kiddle Ages the Catholie Chureh 8evoted hers
self to the ideal of world order and just war., Wars of conquest and
ageression were,on the other hand, waced from time to time in prac-
tise, as a@elult of the abowe stated three factors whioh destroyed
the precious foundation paved by the Chureh for an ideal internation~
alist world institution. Among such wars are: (1) In 486 A.D, the
Franks eonquered the country between the Seine and the Loire. (2)

In 8574.D, the Goths began to conquer Rome, (3) In 640 A,D, the
Arabis lohammedans conquered Talestine, sSyria, Antiogh, Damasecus,
Jerusalem, Fersia and Upper HNNEEN Indus and merehed onto Lgypt,
Rome and Spain, (4) In 772 A.D, the Yranks' King Charlemagne waged
war on the Saxon Confederation for thirty-pwwmmone years, (5) In
988 4.0, Saxony attacked and defeated the Hungarisns, (6) In 1075
A,D, the German-Roman imperor Henry IV eonquered the Saxons, (7)
In 1085 A, D, the German-Roman Jmperor Lenry IV waged an aggressive
war on the Fope Gregory VII, (8) In the years between 1158 and 1176
4,D, the German Roman -mperor Frederick Barbarossa and the ;talians
in ¥ilan and Lombard were at war frequently, (9) In 1273 A,D, the
German Roman “mperor Rudolf conquered the Ling of Bohemia, .oravia

and Austria Ottacar, (10) In 1298 A,D, Thuringie defeated the

#160# deber, "Outlinea of universal ..istory”, py. 142-143, 145-149,
Edward Gibbon, "The Decline and Fnll of the Roman Empire”,
Vol, I, (160476 ,u,), Vol. II, (476~1451 2,D.), pPpe 1074w-
1099, 995--1082,
Though Hayes claimed that "the federation of netions and the
Crusades themselves were to be taken for the greuter -lory
of ?ramo," wal’hg PP 84?"""850
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Geymsn Roman tmperor Adolf, (11) In 1299 4.D, the Osmans attacked
Greese, (18) In 1310 A.,D, the Uerman Roman imperor Henry VII attack~
ed Italy, (18) In 1315 A,D, Austria attecked, and was defeated by,
the Swiss, (14) In 1402 A,D, the Osmens tmpire defeated an allied
army of Hungary, Burgundy, France, Germany and Bohemia, but was erush.
od by the lionguls (Tatars), (15) In 1415 A.D, Gnglsnd declared war

on Prange and Franoce was relieved from peril by Josn d'.ire, Detween
1388-1444 4,0, Englend and FPrance were at the so-called "Hundred?ears'
War”. (16) In the years betwecn 1451~1481 A,D, the Ottomsn Lmpire
songuered the Eastern Roman Empire and attaoked Greece, (17) In

1476 A,.D, Burgundy attacked, and was defoated by, the Swims, (18)

In 1500 AP, Prance conquered Milan, ,161#

In this state of affairs in the lilddle <ges the Btatus
of non-belligerents, therefore, was, generally speaking, hardly to
be impartial, Those non-belligerents in the wars in the Age either
had to decliare themselves for or against one slde as those d4id in
the Roman Age, or, being membere of the politieal and religious
smpire, could neither be disinterested in a conflict which disturbed
the harmony and general interest of the community, nor indifference
to0 the struggles of the Chursh, nor remain neutral in the wars of m
ehristianity against the infidels or in those of érthodoxy ageinst
heresy, #168#

But still some remarkable facta, ineluéing dhe practioe
on the conaept of nautrality, deserve to be mentioned:
(1) In 859 A.D,, when the French-Cerman Wer was at con-

olusion, the “atholic “hurch in Frence had summoned & aonfercnse at

#1&1{ Weber, "Hutlineslof Universal History", p, . 1824-191,
F168# PYolitis, "Neutrality and FPeace", p, 11.
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Mots (in kay) which adopted, and submitted to the Yerman Ying Iewis,
a peadce proposal for the Fremeh King Charles, as an act of intervone
tion in the gonfliet between Germany and France. This act of inter-
vention suceessfully effeoted the peace of Coblensz of June 1, X860
Audly by which Germany gave up her gains scoured from France during
the wWar, The Lotharingia ¥roper's King lLothair was also a mediator,
r163¢

(8) Om July 1, 869 1,D,, Pops Adrian II, wkshing to
pursue a middle course in the controvarsy on the marriage of King
Lotheir of lLotharingis Proper, which agitated the three kingdons,
Brance, Germany and Lotharingia Proper, deolared his neutrality,f164#
This is supposed to be the first oase, in which & third perty makes
a declaration of peutrality, 4nd one can hardly say that in the
M14dle Ages no concept or pratice of neutrality took place,

(3) In 1159 3:,D,, after thc death of Pope Adrian IV,
Alexander III was elected the Fope by the Cardineis and supported
by Prance, Spain, ingland and all other ghristian states except Ger-
many, The rJestern Roman iZmperor Frederick I set up Vietor IV ss the
Pope (Antipope), but was condemned by most statea, Then Frederiok
I"invited"lope ilexander III to lesave Rome; The Rouwans were =angry
at this violent act, In December 1167 4.,D, a oonfederation, named
Lombard Lea;ue, was formed by fiftecn n"grth Italian oity-states
under the leadershidp of rope Alexander III and the King of Milané
The fifteen North Italian oity-states were: Berzamo, Bologna, Brea-
eia, Oremona, Perrzra, lodi, Milan, Hodens, Padna, Tarma, Piamgenza,

Treviso, Venios, Verona and Vicenza. According to this Ieajue

#163# Hiii, ;g il1story of «uropean Diplomsoy”, Vol, I, 1905, pp.
?J'- 44;
#164¢ 813, Vol, I, 1905, pp. 142, 144,
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sovanant, the parties bound themselves by & solemn oath to reaist
the aggression of any one who should sm attempt to deprive them of
the rights they had asquircd under the mmpm emperors from Charles
the Great to khe aoccession of {rederiak I, Frederick I, gherefore,
escaped to Germany. later, some more states Jjoined the Leazue,
Predarick 1 was defeated by the allied army of Lombard League and
Bloily .F165¢

(4) On June 25, 1183 A,D,, as Frederiok I wus willingly
to Join the Lombard league in order to ashieve a permanent peace,
the Yeace cf Constance was conoluded and ratified by the Diet of
Constance in the form of an imperisl 8oncession signed by the Fmperor
and the othar parties, Aceording te this Aot, the citylstates
secured the rizhts they wished, such as the right of association,
the right to fortify and to possess munitions of war, the right
to choose their consuls, the ratifiocation of all sonoessions made
by preceding emperors, the enjojment of all usages snd eustoms
exercised ab antiquo, ets,; on the other hand, the Lombard communes
became vassals of the orown, with extensive rights of local FXKNEERNNN
Jurisdliotion and administration; they becams free and independent
prlitical communities---city-states within the fmpiree---soon to
ripen into full-pkwml-nledged republios with sll the accessories of 1
war and diplonacy belonging to independent powers, /R66f

(5) In 1255 A.,D, the Consolsto del kare was promulsated
gt Conmptantinople by Venioce for the convenience of maritime trade
and adopted by Pisans, Genoese, Neapolitans, .ragonese and some other

states, Thip 4ot, though effective only in the Mediteraneamn region,

#165# Bil1, Vol, I, 1908, pp. 291292,
#186:; HL1L, Vo1, I, 1905, pp 304,
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is the "first example of law international auony tho nations of
Burope,” in particular mmmmmmm of the concern of non-belligerent
status in time of maridime war, Acoording to this Aat: (1) When
an eneuy cargo i8 taken in an eunemy's vessel, both are good prize;
{(2) A neusral Oa¥go in an enemy's vessel 18 subject to ransom; (3)
An enemy's mmmmmiim oargo in s neutral vessel is good prize and must
be delivered by the neutral vessel in a port avanilable for the eaptor,
Iater the principles as osmbodled in the Act were further enlightened
and adopted by the Dutoh in the Hundred Years' Jar in 1438, by .ngland
in her maritime wars, and by a number of treaties in the 17th century,
They were also supported by Grotius, Bynkershoek and locecenius and
transplanted to France and to the shores of the Baltlic, serving as
the foundation for the"Jugemene 4'0léron™ and the "laws of isby",
Thug "bezan upon the sea 8 law of nationas which later times extended
to interoourse upon land, and raised to the dignity of international
jurisprudence,” Therefore, "it is untrue to gay that the eoneeption
of neutrality was unknown throuchout the Middle Apes." F167#

(6) In 12554,D, some German loeal princes, iaing, K81ln,
Worms, Speyer, Strasburg, Basel, &éto., later more than sixty city-
states, formed the League of the Rhine with a view to safeguarding

their cormon sesurity and commercial rights, #168%

(7) In 1259 a0, the Haneeatio league was formed by the
North German States, with a view to adopting aseommon poliey in

commerce ss well as in diplomaoy, #160f

#167f Hi1l, Vol, I, 1905,pp. 36Be-363. Churles Calvo, "le Droit
Intarnational Théorique et Fratique,” 3rd ed. 1880, tome IIXI,
Seg, 2208, Geeffrey Butler und :imon maeeoby, "The Devalop_
ment of International Law", 1528, p., 259, Hershey, ":ssen-
tials of International Xaw and Orpanization" 1987, p.668,

#1684 Hil1x, Vol, I, 1908, p. 353,

#189F# HL1l, Vol, I, 1905, p. 353,
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(8) In 1199 A,D, france ocon,uered :bnyland, ingland
then secured assistance,by rew treaties of alliance,from Germany
and Flanders, ¥Franoe also secured external assistance by way of
treaty of alliance with Western Roman Emperor. In the famous
Battles of Bouvines on July 27, 1214 France Zefeated her enemy troops
decisively, Flanders, Normandy, Touraine, Anjou, liaine and Poitou
all wesame allies of Franse, #1707

(9) In the War of 1327 A,D, betwesen France and England,

the Pope mediated a reace with success, 171,

(10) In 1337 A,D, Eing B4ward III of Englend, pursuing
a polioy of slliance-net against France, formed the leazue of Valen-
ciennes (ingland, Counts of Hainault, Brabaut, Berg, Zeeland, Celder-
land, Juliers, Iimburg, Cleve, Lark and Palatine of the Rhine were
the pembers,)and signed treaties of alllance with Germany, Republiec
of Genoa, the Kings of Castile and Sicily, the Counts of Geneva and
Savoy, the Barons of Franghe-comté, the Citles of Ghent, Bruges and
Ypres, the Vuke of Hainault and Gelderland and the Duke of Brabaut,
The vayr on France was waced by England on July 18, 1338,#1724

(11) In the var of 1338 A,D, The Republic of Venioce,
being & non~belligerent, I:naed ingland forty galleys on August 27,
1340, upon the latter's requeset, in order to recruit the ngliash
fleet, #172#

(12) In the War of 1338 A,D,, when having ackuowledzsd
that France ssked Genoa, en Lnglish ally, for ald, ingland immediate-
iy iuvited Venisce "to exercise her good offices to induce Genea to

#1704 1111, vol. I, p. 388. #1717} Hi11, Vol. I, 1v0s, pp. 9-10,
$172# H111, Vol. II, pp. 18-21. #173¢# 1411, Vol, II, p. 25.
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maintein at least a striot reutrality.".'174.

(13) In the War of 1338 AL, the !nglish allies,
such as Germany, falled to strictly observe km their treaty obli-
gations, On March 19, 1340 A,Y,, Flanders signed a treaty of
alliance with ingland and Joined the .ar, ;1767

(14) On December 13, 1431 8,D,, the Pope mediated a
truce for six years between Burgundy and France with success,. /1765

(15) On September 821, 1435 A,D,, the Peamce of Arras
was signed by PFrance and Burgundy, The latter promised to maintain
neutrality in the Anglo-Frensh War, #177#

(16) On Fovember 22, 1494 A,D, Charles VIII, King of
Prance, imsued a kianifesto at Florence, declaring that he zave
solemn nanuranoo%that he intended no harm to the City of Rome oy
the Papal State and that he only demanded free passage and the
right to purshase supplies for his army in her war on Turkey.#178#

The different types of the status of non-belligerenoy

a8 shown in the above cases are interesting,

#1744 HL11l, Vol, II, 1906, pp. 25=-26.
#176F 1411, Vol. II, 1906, p. 86,
#1764 1111, Vol, II, 1906, pp. 7071,
#1774 HL1L, Voi. IX, 1906, p. 71,

F178t H111, Vol., II, 1306, »n, 186,
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Comapter IV :

THE STATUS OF HNON.BELLIGERENCY
IH THE WESTERN MODERN AGES PRIOR TO 1914 4,D,

The Third Period is the Modern Ages prior to 1014 A,D,,
The so-malled Modern Age is usually considered to commenoce with
the formation of the modern states M(16th century), In view of
the general tendenoy respecting the status of nom-belligerency,
tiil period can be divided into two parts; {1) Prom the 16th cen-
tury to the 19th century A,D, , which ended politiecally in 1914 A,D,,
#179#e~e=The world was making efforts to bring about & prineiple,
or s law, of neutrality; (2) Sinoce the 20th century, the World Var
of 1914-1918 A,D,, NNUINEEY ~--- The tide of anti-neutrality has been
sriging with 8 movement of internationalism, Fherefore, we may
eall the Modern Ages prior to 1914 A,D, the Third Period of the
evolution of the stetus of nom-belligerency,and the iicdern Ages
gubsequent to 1914 A,D, the Fourth Period of the evolution of the

statue of non-belligerenoy.

With respect to the Third rericd, Ie Consulat de la Mer,
&8 above sald, bsd paved the way to an international principle or
inw of neutrality, Many other countries than Venice and some treati-
¢3 had asdopted the principles therein embodied, kany theorists were
impressed by it tco, But in the years of 1588, 1543 and 1584 A,D,,

Prance issued ordonnances to have adopted & more etriet aystem;

#179¢ Profemsor Momca explained in his "Histoire des Dootrines
Politiques” (1936, Chapitre XXVIII)} that: The oultural or
politieal divimion of history by century is not exustly
in accordance with that by the calendar year. For instance,
the so-called 18th century in politicel history ok cultural
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(1) An snemy's cargoin a neutral vessel shall be confiscated; (2)

A npeutral cargo in an enemy's vessol shall be oonfiscated,

The Iigne Hanséatique, being usually to have possessed
some exgeppional privileges in this gonnection, granted by France
as ghown iun the years of 1464, 1484, 1636, 1664 and 1504 A,D,, had
oonocluded a treaty with france on ¥ay 10, 1615 A,D,, in which the
vessels of the ligne Hanséatique ocan navigate freely at any time
in any ocase and can protect the enemy's oargo therein, Sueh slauses
were also embodied in the Freneh~Dutch Treaty of 1646 A,P, and the
French-Spanish Treaty of 1650 4,D,., The prize courts followed the
Ordonnances accordingly. #180#

In tue war of 1522 4./, between England and Cermany on
one hand and France on the other, Pope Clement VII had long been
neutral: and in tle Spring of 1524 A, D,, he had sent Nicolas Schom-
berg, Bishop of Capus, on a mission to Frence and Spain, in the hope
of effeoting a zeneral peace, ;-181s

During the Thirty Years' wWar (1618-1648 4.D,), "Contarini,
whose experiensce as ambassador of Venice at the Hague, in England,
in Franee and at Oonstantinople hed won for him a great reputation
a® & 6001, subtle and capable negotiator, hald also to protest the
interests of his Republie by maintaining as far as possidble the

history or the like 1s considered to cover the ycurs between
1716 4, (the death of Louis XIV) and 17%89.,D,(the Frensgh
Revolution) or 1815 ,D,(the coneclusion of Hajyoloonie Jars),
not to ecover exactly 1701-1800 :,Y.,, fThe so~culled 19th cen-
tury in the came cases 1 considered to cover the ,ears he-
tween 1815 4,0, (the conslusion of Niupoleonio .Jurs) and 1914
ADe{the eve of the Jorld far of 1v14-1218 ,D,), sSince 1914
D, or 1918 s,D,{after the World .ar I), the 20th century is
considered to bommence,

izagi Galyoe, "le Droit Internationsl", tome III, Sec, 8207 & 2208,

18 HAl1, Veol, IX, 1908, p. 373,
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egillibrium of the powers, Avart from this, no just conplaint
eould be broughit against his perfeot neutrality, although the
Frenoh at first flattored themselves that he was favourable to
Frange and aflterward complained, when they found that he was not
gsubject to their wiahes." #1lu2#

The Pope, too, during the Thirty Years' wWar, maintained
a status of neutrality, #183#

After the Peace of Westphalia, the War between Spain
and Frange was s$1ll going on, Portugal and “ngland (1657 A.D,)
joined the French nide, The auxiety for peace in Yermany emforaed
upon the Smperer Ferdinsnd III the pledzge of neutrality by whiah he
wes bound not to afford assistance to the Spanish branch of the
Bouse of Hapaduryg., #1844

In tre mame var of 1657 4,0, hetween Spain on one hand
and France, Zngland and Fortugal on the other, France intended to
forde Holland to join the ¥rench side by means of fregquent seisures
of Puteh vessels carrying Spanish goods, The 3tates.General of
Eeollsnd (The United Provinees of the Netherlsnds and Brandenburg-
Prussia) had veinly striven to renew their treaties with France on
the prineiple that the noutzral flaz covers the m:rahanéise. But,
determined not}o be thus forced into an unnecessary war with 3Spain,
the Republic resolved, on the contrary, to meet the imperious ine
gigtence of France with imcreamed armaments for the protection of

its commerce., #185#

#188F B ant,"Histoire", III, p, 11,
HZ , Vol, 1I, 1906, p. 598,
#1ssf HI1), Vol, II, 1306, p. 598,
ilagg H{11, Vei. IIL, 1914, p, 18,

18

E{1l, Vol, I1I, 1914, p. 18,
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On July 11, 1671, as part of the mohievement of
bouis XIV's poliey of alliance-net against Holland, the Eleotor
of K8hn signed a seocrst treaty with France in which be promised
to maintain noutrality and uave permission to the passage of
¥reneh army through his territories, The Declarations of Wer on
Holland were issued by ingland on Karch 29, 1672 and by Franoce on
April 6, 1672, Some other states joined later, ;1867

In the same year of 1672, ingland made 8 separate
reace with Holland on February 9, 1674, Therefore, while fully
realizing the immense valuz >f neutrality of ungland, Louis XIV's
next hest advantage was in possessing ite neutrality., 48 the King
and the Yarliament were in perpetuasl confliot, Kivcg Charlee II
of inzland kept tngsland neutral through the King's prerogative
of prorsguing or dissolving Parlianent, /i87s

In the same War of 1672, “rance made a separate peace
with Hol.and on Rugust 10, 1678, in whieh France accorded full
1iberty of trade to the Jutch shipa, eoven with the enemies of France
(rights of neutrel), #188#

In 1681, Louis XIV promulgated a maritime law re-stating
the “rench traditional principle of the confiscation of neutral
carzo in enemy's vessel, with & view to inflicting damase on the

English sea trade, #189#

In 1683, centemplating still further inroads upon hoth

#186¢ 4411, Vol, III, 1914, pp, 99-102,
#1874 Hil1, Vol, IIL, 1914, pp. 141-144,
$1 4 Hi11, Vol, IIL, 1914, pp. 151-152,
1 MY Calvo, "ie Yroit Internationsl", tome III, Jes. 2208,
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the “mpire (Germany) amd the Spanish Hetherlands, Louis XIV was
deairous of gecuring at least the neutrality of the United Provine
ces (Holland), Holland refused, #190#

In the Ireaty of femce of uUspiember 20, 1630, hetween
France and Holland (the United rrovinces), ¥rance promised to
permit"a Rree ship discharges its ocargo, in case of war, 1f 1t did
5ot consist of contraband of war', 191y

In the years between 1654 and 1780, the ppinciples s
embodied in the Consulst de la mer were widely rejected: and ¥rance
concluded treaties with thirty-six csountries, ostablishing a new-
principle: "vaissgeau libre, marchandise libre, et vaisseau ennemi,
marchandise ennemi," Among tke thirty-six treaties, oanly fifteen
can be found; the notable ones sre: <The ‘renchyBpanish Treaty of
Nove 7, 1659, the Yrench~lenmarak ireaty of reb, 14, 1663, the
iprenah~Lortuguese *‘reaty of uaren 31, 1667, the ‘rench-sweden Lreaty
April 14, 1672, the “renck~.nzlish Treaty of April 11, 1713, the
Frenob~Duteh Treaty of April 11, 1713, ets., }192;

In the ¥olish, Russian and Panish attempt to attaack
Sweden in 1699, Frederick III of Prussia decided to mmintain his
neutrality. 193#

In the ~weden war of 1715, sngland warned the belliger-
ents for their 8isrogarding the preservation of neutral cormerce,
Sweden oontinued her attitude of indifference to the British come

Plaints rezarding the injury to neutral commerce, #1944

#190# 1113, Vol, III, 1914, pp. 162-163,

19 Hil1l, Vel, III, pp, 248-244, =
198% OCalvo, tome IIL, Ses, 2209,  /193# 111, Vol, III, p, 293,
#19 Hi11, Vol, I1I, pp, 348-349,



99

In the War of +“olish Suoccession of 1733, *rance was
dissatisfied with the neutrality of lngland, dJceording to the
famous Walpole's poliocy utilitarlanI8tId of peace aad neutrality,
which hes become one of the traditionsl policles of .ngland, it
wag an advantage for English commercAal and ocolohial progress to
avoid as far ag possihle a waste of life and money while England's
rivals were draining their resourcss and mmim exhausting their ener-
glez in making a few territorial oonquests of doubtful permanence;
the aim of England should be to grow rieh and strong by bullding
up ocommerce and developing eoloniee, This poliey ¢an he changed
enly at the moment when & world-struggle for cormerce and solonies

was to besin in earnsst ! #1955}

In the 18th gentury, the coanfliet betweon sngland and
Spaln, in which france had gradually permltted herself to become
involved, had 1ts origin &n questions eoncerning sontraband trade,
v1964

In the ZLreaty of Vorasilles eonsluded botween FPrange
and Austria on lay 1, 1756, iustiria promised to maintain neutrality
in the War 1in America; France promised %0 maintain neutrality in
the far in Hollend, i 197#

Oon Jan, 16, 1756, the 8d-0allsd "treasty of neutralizaé
tion"=ewthe ireaty of Westminster---wss concluded betwsen Prussia
and England with 2 oonfidential view to preventing Prance from
inveding Hanover sné preventins Russia #ron invading Pru@sia and

81lesin, #198#

1 H113, Vol, III, pp. 441-442, 446-447,
198# EL11, Vol, III, p. 447,
19 A111, Vel, IIL, pp. 523-524,

Y
198Ff HL11, Vol, I1X, p. 519,
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In 1768, Russia's srmy pursued Polisgh troops inte
Turkey, a neutral WM non-beliigerent; Turkey resiptod Russian

aggressive troops with armed forces ana & declaratiou of war,#199#

England, while formerly followinr the rrinciplem as
enbodlied in the Consulat de lu mer ~-- theo non.confisoatioﬂPf the
non-military carpzo in an eneny's vessel, be ar tn ndort a new
principle in her Jar of 1756 with ®rance bdoo, The new principle
was that a neutral vessel can be confiscated "par adoption"---when
it serves enemy (a belligerent), w¥ith this principle, “ngland
confiscated a Dutol vessel in 1756, The purpose of this prineiple
was precisaely to gut the tranaportajion and trade between the
neutrals and Prench colonies in order to strengthen the English
blockade, Therefore, many writers deemed this prineiyle agsresaive,
In 1780, the First irmed Neutrality was thus brought sbout, #2C0;

The Firgt ‘ruwed leutrality of 1730 was bLrought about
by tLe cause of the seizure of two Russian vessels loaded with wheat
and bound likely for Cibralrar. On Feb, 28, 1780, _mpress Catherine
of Pussia, urcn her Price Minister Panin's proposal, issued a
Deolaration with five points: (1) "Il est permis aux navires neutres
de naviguer de port en port, et le long des obtee appartenant sux
Etats belligérents sans étre Adétenus:;” (2) "Les marchsndiscs ennep-
ies sént 1lidres sous pavillon neutre, & l'exception de la contrebande
de zuerre;" (3) "Pour déterminer ce qui doit &tre considéré oomme
oontrebande de guerre la iussie 8'en tiont aux articles 10 et 11
de son traité aveec 1l'Angketerre en date du 80 juln 1766, suquel elle
accorde foroe obligatoire & 1'égzard de tous les belligérents;"” (4)

ﬁ;ysf Weber, "Outlines of Univarssl History", »pp, 541-342,
2004 Calvo, "Ile Proit laternational”, toms 111, Lee, 2. 10,
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*On ne considérars pas un port ocomme bloqué tart qu'il n'y aura

point dc danger réel et effé}if & son entrée, c'east-a-dire tant
q4'11 n3 sera point cerné par 1'onnemiy? and (5) "ees principes
serviront de rézle dans los progédures ot des juremoents Ges tri-
bunaux des prises maritiwes.” The Russian uwovernment further
declared the Baltlc Sea the usre Clausum, mer fermée ou intériemse,
where no eondugt of war was permnitied, “he States who joined this
Dealaration were: Denmarck (July 9, 1760), -weden (Aug, 1, 1780),
Holland (Jen, 3, 1781), rrussia (¥ay 8, 1761), sustria (O, 9, 1Y81),
Portugal (July 13, 1782), les Veux Sieiles (Feb, 10, 1783), Frarse,
Spajin and the United States of imerica., All these 3tates agreed to =&
the obligation to maintain this principle of neutrality wkth armed
forse, Pacing so0 many States, ingland had to yleld, On Sept, 20,
1786, after the palx de Vermaillea (1783) which ooneluded the
Ameriosn Jar of Indenendence, a treaty was sizned by Franoce and the

United States supnorting the genersl principle of armed neutrality,

Hot long after the Russian priaciple of neutrality was
widely accepted, in the French levolutionary *ar, the Allies arbi-
trarily extended the contentis of contraband of war in order to
bloekade France., 4B & reprisal, the french Convention Nationale
isgued a deoree on Lay 9, 1793, declering the prohibition of neutral
vessel transporting corn and meat to the enemies and the abolition

of the prineiple of "le pavillon eouvre la marchandige,”

This decrec offered a long waited for opprortunity to
the rsstoration »f English treditionsl prineciple since 1756, On
June 8, 1793, %12 Bnzlish Govervment 18sued a decree to order the

Peglish fleets to selze all neutral wessels bound for the enemy so
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as to strengthen the blockade against France !

Though England and all the pther ocountites following the
restored English prineiple explained that this new step was provi-
sional and exaseptional, Russia refused to participate and issued a
Deslaration in 1800, insisting upon her principle of neutrality:

(1) Only in case blockade is effective and made known and violated

by foree or attempt of a neutral, the seizure of a neutral vessel
nay be juatified, as this cause is conesrmed; (2) Neutral merchantmen
"en eonvoi sous l'escorte d'un navire de guerre”, shall mmkExEEErWiE
makynaicksisenikxis be exempted from wvisit provided that the chief of
tle gonvoy shall make a statement, whieh should be considered author-
itative, certifying the non-existence of any contraband of war in the
ships gonvoyed, But in 1801, after the Russian Emperor Paul's death,
the alliance of the neutral states, whc wished to Ruarantee their

sommersial interests, led by Russia was broken, #201f

Denmarck was one of the states supporting Russia's princi-
ple of neutrality, but soon attacked by England with a declaration of
way as the most effestive way to settle the arguments coneerning neutrl
ality ! #202#

On June 17, 1801, England had succedded in gaining a
sompromise with Russia resolving the problem of neutrality, That
wag the eonclusion of the ﬂnglo-ﬁussia Heritime Convention which
mostly adopted Russia's prineiple by agreeing to the confiscation
of the eontraband of war and enemym property and a modifisation on

the syatem of visit to eonvoy. On Oet, 23, 1801, and March 30, 1802,

1201 Calvo, "ILe Droit International"”, tome III, Sec, 2212-2215,
202# Calvo, tome IIL, Ses., 2215,



Denmarok and Sweden adhered thereto separately,

However, this eompromise, being not completely favourable
$0 neutrals and incompatible to English traditional dootrine of
superiority over seas, was soon given up. In 1601, knglish House
of Lords expressed an open objeetion, In 1807 Russia declared it
abolished and the principle of armed neutrality of 1801 restored,
England would negotiate no more treaty of neutrality with any state
in order to avoid any extermal restriotion on her freedom of action |
#2054

Following the controversy between France and <ngland and
betwoen Englend and Russim, there arose s new country partiocipating
in this struggle. It was the United States of America, who wished
to have her pecurity and independence preserved by a poliey of neu-
trality. In the dar during the French Revolution, Brance enjoyed
some military privileges in the United States as mmm a result of
her Treaty of 1778 with the latter, Ingland protested sush status
of unneutrality. President Washington, therefore, issued a procls-
mation of nsutrality on April 22, 1798, calling for an "impartial and
amicable” attitude of the Americana toward all the belligerents, Oﬁ
June 5, 1793, the Amerloan Government sent identleal notes to France
and England demanding their respeoting her neutrality and observing
cortain regulations; though France insisted upon her previous treaty
privileges, the Ameriocan attitude was fiyrm, The American tradition
of neutrality was thus founded and later asupplemented by the Act of
June 14, 1797, the Aot of Maroh 3, 1817 (when in case of South American
Reyolutions), the First American neutrality code of April 20, 1818,

a combination of the Aats of 1794 and 1817, the Aot of Lareh 10, 1838

#803# COalvo, tome III, Seo, 2216-2218,
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(after tha Caroline Case), the judfosal decisions and interpretations
of the Amsrican sourts of law during the years between 1884 and 1895
(when in case of the Rebellion of Cuba), the regulations of the
Justice Department brought about in the years after 1910 (when in
case of liexico Revolution), the sct of April 22, 1898, the Aot of
March 14, 1912 (when in case of some oivil wars), the Aot of Larech

4, 1915 (during the =Zuropean var) and the Act of June 15, 1917,#204#
After the World Jar of 1914-1918, there still have been more such
Aots which will be dealt with later,

In the NHapoleonie Wars, General Bernadotte of Sweden,
an ally of #rance, in 1805, disre ardins Pruesia's neutrality, press-
ed forward through the Brandenburg Marcravate of Anspach-Bayreuth up-
on the Isar, This violation of neutrality irritated the King, Fre-
deriok 7illiam III, to such a degree that he entered into closer
relationship with the alldes, and assumed a threatening aspect with-
ous, howsver, actually dealaring war, #205# On the other hand,
England deoclared some principles of mmmm neutrality in some of hew
treaties concluded around 1806, These principlss are: (1) Beutral
veseel can not proteet enemy eargo; (2) Mo exemption from visit is
zranted to sonvoy; (3) Blockade begins with s &eclaration of sush
acty Oounter-prinsiples were declared by Napoleon in his Déoret de
Beriin of Hov, 81, 1806, in whish he ordered a drastie blookade
againat England and which was further supplemented by his Déoret de
¥ilan of Des, 17, 1807, which oconsidered neutral vessels snemy vessels
ghould the former tolerate the visit or taxation by the latter,

#2044 Calvo, tome III, 3eo, 22819y-2226, 2:27, 2240,
imerican Journal of Internati.nnl Law, 1985, ("Neutrality
laws of the United States.)
#8064 deber, "Ouslines of Universaid History", pp. 384-385,
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England adopted similar acts in violation of customary internationel
Jaw of neutrality, Sueh asts were embodlied in the Orders in Coummil
of Kay 16, 1806, Jan, 7, 1807 and Nov, 11, 1807./2064#

After the Oongrees of Vienne, ¥ngland adopted the
"Foreign Snlistment Aot"™ in 1819, purporting to maintain her neutra-
11y in the Revolution of South Amerioa, But England soon violated
her own law of neuSrality after 1819, when she furnished Greese with
minitions of war and volunteers in the Greek Rebellion against Turkey,
Ank this Act was no$ applioable in case England was at war or an
allisnoce of &4 bdelligerent in a war, In 1870 this Act was modified,
#eov#

Besides the Swiss perpetual neutrality re-affirmed in
the Treaty of Vienns and the Belzian perpetual neutrality resogniszed
in the london Conferense af 1830, the DPeclaration of Paris of ipril
16, 1856 opened a new age of the development of the prineiple of
neutrality and is regarded as the first international written law
of neutrality, according to which: (1) "la course est et demeure
abolle;" (2) "la pavillon neutre couvre la marghandise ennemie, &
1'exception &e¢ la contrebande de guerre;" (3) "lIa marchandise neutre,
& l'exception de la contrebandie de guerre, n'est pas saisissadble
sous pavillom emnemi;"” (4) "Ies blocus, pour §tre obligatoirea,
doivent Stre offsotif, clest-é-dire maintenus par une forse suff-
isante p;ur interdire réellement l'aceds Adu littoral de l'ennemi,.”
The purposes of this Beodaration were;(l) "que le &roit maritime en
tenps de guerre a été pendant longtemps l'objet de contestations
regretablsn; (£) que 1'incertitude des droits et des devoits en catte

#206f Calvo, tome ILI, Gea, 2241--2244, v

#209# OCalve, tome III, 3se, 2845--2250, 2277, The Few Foreign Enlist.
meng Act, ado on Aug, 8, 1870, ie cmlled the British
Neutrality Charter,’
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patidre domie lieu entre les neutres et les belligérentsid des
&lvergences d'opinion qui peuvent faire naftre des diffiocultés
sériouses ot méme des conflits;"(3) "que 11 y a par conséquent
avantage & £tablir une dootrine uniforms sur un point aussl in-
portant...., & introduire dans les rapports internationaux des
prinoipes fixes & cet ézard," There were thirty-two ocountries
raving adhered to thia Declaration, ineluding all the ocountries
other than Spain in Furope and all the American States other than
Mexico and the United States, Spain and Mexico were following
the United Statesk to insist upon the right of arming and using
privateer and the inviolability of private property in time of
magitime war which wers strongly expressed in the Note sent by
the United States' Secretary of State Larcy as & reply to the
invitation of the parties to the Declaration. Therefore, the
United States, lLiexieo and Spain adhered thereto with reservation,
#208#

This Declaration had heen applied and observed in some

#808§# 'Te orizinal signatories of the Veolarstion of Faris in the
Congresa of Paris were seven: France, England, Russia, Turkey,
Austria, Sardinia and Prussias,

The thirty-twp States who adhered to the Peolsratin were:
Bado Bavidre, Belgique, Bréme, Bolivie, Br¢sil, Brunswiok,
Chil4, Confédération Arsentine, Denemark, Equateur, Ltats-
Romains, uréce, Guatemala, Hambourg, Haiti, Hemse, Iubeak,
Kegklembourg-Sohmwerin, Mooklembourg-Strelitz, liouvelle-Gren-
ade, Oldenhourg, Fays-Bas, Pérou, Portugal, salvador, Sax
(trois duchés), Sex Royale, Sudde et Norvéze, Suisse, Uruguay,
Jfurtemberyg,
The states who andhered to the Declarstion with reservation
were three: the United Statesm, Spein and lexioco,
See Professor S. R, Chow,"A History of .odern European Diplo-
waoy”, 1938, pp, 163-164, 166, Calvo, tome III, Seo, 2256-59,
There were twelve treaties, concluded between 1858 and 1885,
embodying this Declaration,
See J, B, iiocore, '"Digest of International law", Vol, VII,
P 563 et Bulv,,
Jemssup & Dedk, "Treaty Provisions Defining Heutral Righta and
Duties", Senate Dooument No, 84, 765th Congreea, lst session,
PPe 100«101,
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of the wars subdsequent to 1856, such as the Italo-Fronch-Austrian

War of 18569, the EPrussisn~Austrian-Danish vWar of 1864, the Pr¥gsianp/
alian-

Austrian War of 1866, the rrussianeirench War of 1870, and the Russo-

Furkish Yar of 1877, #2098

During the Civil War of the United States (1861-1868),
there had been a famous award of arbitretion concerning the contro-
yoersy of the so-called Alabama Olalms between the United 3tates and
Great Britain, This award was brought about by five arbitrators:
Sir Alexander Cockburn on behalf of the znglish King, ly, Charles
Francis Adams on behalf of the Preuident of the United States, Comie
3¢lopis on bhehalf of the Italian King, Mr, Jasques Stasmpfli on be-
half of she lrrepident of'ﬁuitlerland and Baron &'Itajuba on behalf
of the Brazilkan .nperor, Gn September 14, 1878, at Cendve, and
acoepted by the parties to the eontroveray., J4ecording to this award,
not only England was regiired to submit a fund of U3§15,B500, 000,00
in compensation for the loss suffered by the United States in the
three cases of Alsbama (1868), Floride (1862) end Shenandosh (1864),
it almo a series of three prineiples of neutrdl ity was adopted and
provicusly agresd to by the idnglo-American Treaty of Washington on
kay 8, 1871, The three prinociples were: (1) The Government of a
nsutral state has a right within its jurimdioction to prohibit on its
territory the act of arming any vessel of either dbelligerent and
prohibit any suspected vessel to sall off in order to prevent it
from partioipating in the war operations of other oountries; (2)
A2l bvelligerents shall not make use of neutral ports and territorial
waters foy military bases; and (3) A neutral governuent shall sdopt
gggh neagures ag necessary to strietly prewent ite citizens from

#3098 Calvo, tome IIX, Seo, 2261, 2862, 2293-2295, 2297,
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violating meutral oblizations, The Calyo Dootrine of state res-
ponaibility and compensation was also & result given rise to by
this award aw descrided in his "Ie Droit International, Théorique
ot Pratique”,(tome IIX, Ses, 2285-2286), though the award itself
kad ik already sldopted part of this Calvo Dootrine, #210f%

The sesond international convention coneerning neutrality
48 the firat Hague Conventions of July 29, 1899 (Convention With
Respeot to the laws and Customs of wWar on land}, in Beetion IV of
which regulations were stipulated for the Internment of belligerents
and the care of the wounded in neutral countries (Artieles 57-60),
Twenty-aix states were represented on the Conference and signed the
Convention, #211# The purposes of this Convention were declared
t0 be that "tout en rechershant les moyens de sauvegarder la paix
et de prévenir les conflits armés entre les nations, il importe de
se préooouper également 4u cas ou l'appel aux armes serait smené
par des événements que Leur sollieiiude n'auralt pu détourner;”
and that the High Contraoting Partiez were "animés du désir 4o ser-
vir encore, dans cette hypothdse extréme, les intéréts de 1l'humanité
et lesm axigonces progressives de la civilizatton.“ #212#

The third, the most important, international convention,
containing an international code of neutrality, is the second Hague
Conventions of 1907 (Final Aot and Conventions of the seoond Inter-
national Pesce Conference), In Part IV of these Conventions the

#210¢ Ualvo, tome III, Seo, 22683--8289§ re the three prinelples &
the award, see Sea, 2279, 2288-8289; re Calvo Doctrine, see
~ Sees, 2285-2286.
#2114 Theme Swenty-six states are; China, Germany, Austrd-Hungary,
Bolgium, Denmargk, Spein, the Unitod States, liexico, Franse,
Great Britain, Greece, Italy, Japen, Iuxemburg, Hontenezro,
the Netherlands, Persis, Portugal, Roumania, Russia, servia,
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psutral rights and duties in sase of a war on land are regulatedl
(Chapters I«=V), In Part VII of theme Conventlons the neutral rights
and duties inpase of a mavitime war are regulated, IForty-four states
were rcprelon;od on the Conference and signed the Conventions, 213}
The purposes of these Conventiona were declared to be that the High
vontracting Parties were "en vue de mieux préoiser les droits et les
devoirs des Fuissances neutres en cas de guerre sur terre et de
régler la situation des belligérants réfugiés en territoire neutre,
déairant égalenment définir la qualité de neutre en attendant qu'il
soit possible de régler dars son ensemble la situation des partioculi-
ers neutres dans leurs rapports avec les belligérants;” and that

the High Contragsting Parties were further "en vue 4o diminuer les
divergences d4'opinion qui, en cas de guerre maritime, existent en-
core au sujet des rapports entre les Puissanges neutres et les
Puissances belligérantes, et de prévenir les difficultés suxquelles
aes divergenoes pourralent domner lieu; consldérant QUes.eeell ¥ Beee

une utilité incontestsble & établir, dans la mesure du poseibdle,

1 3iam, Turkey, Bulgaria, bSweden and Norway (personal union),
Tiue vonference was held from hay 18 to June £9, 1899, see
R, B, Kowat, "4 Highory of buropean Diplomsoy', Vol, I, 1815--
1914, (1933}, p. 289.
"Jonventions des rremidre et Deuxidme Conférencea International-
es de la Paix & Le Haye, 'ctes ethonuments",-~4Yellow Book
published in 1910 by the Foreign Uffice of His ikajesty's
Imperisl Government KEEEENENNThe Pmpire of China, at Pékin,
tart I, conférenge de la raix de 1899, p.l1-7,

#218# Chinese Yellow Book, 1910, p. 2. Préambule,

£313# The forty-four states are: China, Cermany, the United States,
Argentine, ‘ustro-Hun;ary, Belfgium, Bolivia, Brazil, Bulzaria,
Chilt, Colombia, Cuba, Denmarak, Dominioan “epublic, Fouador,
Spain, Frange, Great firitain, Breede, Guatemals, laiti, Italy,
Japan, Luxemburg, liexioco, Montenesro, Nioarsgua, NHorway,
Panama, Paraguay, The letherlands, leru, Persia, Fortugal,
Roumaniu, Russia, Salvador, Serbia, Slam, Sweden, Switzerlsnd,
‘Purkey, Urugusy and Venezuels. The lonference was held from
June 15, to October 18, 1907,
Ses Chinese Yellow Book, 1910, lart II, CJonférence de la paix
de 1907, pr. 36-71,
liowat, Vol, IR, 1818-1928, p. 289,
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des rigles communes pour ls cas ol malheureusement la guerre
viendrait 4 éclater; oonsidérant que, pour les cas non-prévus par
la préasents conventlon, il y a lieu de teniy compte des prinoipes
généraux 4u droit des gens;,...oonsidérant que c'eat, pour les Iui-
ssanges neutres, un devolr reoconmu §‘'ayppliquer impartialement aux
Givers belligérants les rdgles adoptées par elles; considérant que,
dans cet ordre 4'idédes, oes régles ne devralent pea, 2n principe,
§tre shangées au cours de la guerre, par une Puissanoe neutre, seuf
ianl 1e ¢as od l'expérience aoquise en démontrerait la néoessité

pour la sauvegarde de ses Arolts." #8144

The fourth internetional convention with respest to
neutrality is the Declaration af London of 1209 f’ebruary 26, ("De-
claration conoerninz the Lawe of Naval war", the official text of
which ie in Frenoh), This Declaration confirms and regulatea the
general rules concerning the relations between beliigerents and
neutrals in case of a maritime war (Chapter I-IX), Ten atates were
represented on the London Uonference of 1909 snd sizned the Declara~-
tion, They ere: Germsny, the United States, Austro-Eungary, Spain,
Prance, CGreat Britain, Italy, Japan, the lietherlands and Russia,
The purposes of this Deslaration were dcaelared to be that the High
Contracting Farties were "gonsldering...,.what are the generally
reocognised rules of international law within the meszning of Artiale
7 of the Comvention of 18th Ootober 1907, relative to the establish-

ment of an international prize oourt; recognizinz all the advantages

#8144 Chinese Yellow Book, 1910, pp. 138, 174, ~rrcumbule, Convention
congernant les droite et les devnirs des pulsseances et des
personnes neutres en oas de guerre sur terre; Préambule,
convention conecernant les droits et lea devolrc A28 puissances

neutres on cas de guerre maritime,
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which, in the unfortunate event of a naval war, an agreenent as

to 2aid rules would present, both as regards peaceful oocmeroce,

and as rogards the belligerentis and thelr diplomatic relations with
neutral Governments; oonsidering thatr&én&ialngpg,prinoiplna of
international law are often in their practical application the
subject of dlivergent proosdure, animated by the desire to insure
hengororward a greater measure of uniformity in this respesot; hoping
that & work so important to the ocommon welfare will meet with general
sprrowal,"” Though the Declaration has not heen ratified, "the
signatory powers are agreed that the rules contained in the followlng
chapters correspond in substance with the generally recognized prin-
oiples of international law,"#215¢# Some attempts had been made to
apply this Declaration of 1909 to the .orld .ar of 1914-1918, and
some countries had spontaneously and unilaterally deccolared to pbserve
the provisions of the Declaration of 1909 in their proolamations of
neutrali ty, NEEEERNGARKAN 216

A third Hazsue Conference was planned to be summoned in
1917, but was interrupted by the .Jorld far,  E17F

#215§ LIrofessor Llewellyn Pfenkuehen of wimeomsin, ". Dooumentary

Textbook in Internationcl Ilaw"”, 1940, pp. 894--911,
krofespor Herbert~Brigge of Cornell, "Tne law of Nations,

Zagea, Documents, and Notes," 1938, pp. 208--016,
Jessup, "HReutr .lity", Vol, I1I, 1036, p. IX,

#216# Frofeesor James J1lford Cirnmer of Illtnois, "Internatioral

law and the vorld war", 1920, Vol, I, pp., 29-3b,

Brigss, pp. 910-916,

Vedk and Jessup, "leutrality Lewe, Regulations und <reaties”,
1939, p. 357 et soq,

#817# Dr, James Brown 3cott, "Bevelopment of Diplomsoy in cdern
Tiwes", in “alsh, "The !{istory -nd Hature »{ Inlerr-tinnal
Relations", 1922, p. 131,

Chinese Yellow Book, 1910, ("Conventions des Trenldre ot
Deuxidme Conférenceg fnternationules de la Puix b la lHaye,
\ctes et Doouments."), p. 69,
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During the years betwesn the 16th and 19th eenturies
there wass no 4oubt that many theorists persuaded and supporied
the prineiple of neutrality. Sueh theorists were led by VWolff, Vattel
Bynkershoak, Helnecoius, le lLiartena, Gessner, Wheaton, Hubner,
Phillimore, Massé, eto,, Their theeries will be dealt with later,

Under this general tendency to the formation of an
international law of neutrality, nevertheless, there were also

counter-movenents against the pure positivist wiew and neutrality,

(1) In the first place, the thought of justice was re-
maining aotive anmong jurisis, DNeutrality was regarded as unjust,
The Fathor of Internationsl law, Mk, Hugo Crotius, though referred
40 the status and rizhts of neutrality by using sueh terms as
"medii", "mon hostes™, "De belll statu inter non hostes™ (De 1'
état de geerre entrs les non-snnemis”), ets, and saying that "J°'
appelle "non ennenis” oeux qui ne sont ni de l'un ni de lL'autre
partim 6t ne doivent rien en vertu d'une allimnee & selui-ei ou
A celui-ld; 8'ils doivent quelque chose, ils sont alliés et hon
minplement amis™, 218f carried the notion of the just war from the
Mifdle Acges into modern timee ané mede of it an issue of modern
international law, He was seeking a legal distinotion between
"pighteous wara" and "unrighteous wars", HEe said, "tls distinetion
between just and unjust ecamuses has a definite legal effeot with
respect to those who are on neither side in war, they must refrain
from lending acsistance to the one who supports & wicked ocause
and froa plamcing obstasles ir the way of the party which wages a
just warye..There is no sizte so powerful that 1t mey not scmetine
need the help of others outside itself, either for purposes of traag,

or even to ward off the foreesm of many foreiegn nations united against



113
1teees.A11 things are uncertein the moment when men depari from
law,...7his maintenance of the svcinl order,,..is the source of
law properly so called. To this sphere of law belong the abstalining
fram that whioh is anothers, tiec restoration to another of anything
of his which we may have, together with mny zein which we may have
recsived from it; the cbligation to fulfilil promises, the making @
mf &ood of a loss lucurred through our fauit, and the infliocting
of penalties upon men according to thelr deserts.....lew, even though
without a sanotion, is not entirely void of effssct. Uior justice
brings peacs of conmoience, while injustice causes torments and
angulsh, suca as Flato desoribes, in the breast of tyrauts, Justice
s approved, and injustice condemned, by the comnon agreement of
good men, But, moet important of all, in God injustice finde an
enemy, jaatioe a protector.... ne has juatice on his sidejthey
often attribute victory ohiefly to this cause,"” In the dedication
of his great work, "VJe jJure Belli ac Pacis", publisred in 1626, to
Louis XIII of Franace, Grotius sddressss the King as "ecveryhkwhere
known by the name Just no less thsn that of Louis,,..Just, when oall
back to 1life laws that are on the verge of burial, and with all your
strength set yourself azainat the trend ol an aze which 13 rushing
heeadlong to destrustion;,..when you offer no violence to souls that
hold views different from your own in matter of religion;...when by
the exeraise of your authority you lizhten the burden of oppressed
peoples," #219%

#218/ Grotius, in Culvo, "Le Droit Interantional”, tome ILI, See,
2188,

#319¢ Crotium, "Law of .Jar =nd Yeace", Prolecomena, (uxtract from
the translation of ilugo urotiua' De Jure Belli ac racis Libri
Tres, publisied in 1325 by the Zarncgle :ndowment for Inter-
national Peace) and Introductory Lote by Fr-fessor G.G,.
dilsm of Harvard, imeriean Journal of International law,
April, 1944, pp. 206, 209-210, 213-214, 216,
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Bynkershoek, in his book published in 1737, though held
that "meutral behavier is an absolute duty unoonneoted with the
Justics of the war™, also followed Grotius by saying that "If two
nations with which 2 third stade is alllied are wasing war with each
other, the latter is obhliged to side with the party that was unjustly
attacked,” #2207/

(2) In the seocond place, the thoucht of jJustice was
remaining agtive among States, States always attempted to jusitify
their wars with cogent reasons of law or equity, in obviocus response
to 3 deep-seated spiritual need of human nature to hase political
actions on just and equitable grounds. .221# TFor instance, (4) In
the Declaration of Sept, 4, 1427, the Duke of liilan declares that
he takes up arms agsinst the Duke of Savoy "oonfident in the Divine
mercy which always favours the just cause,"/222. (B) In 1672, King
charles II of Englsnd's Declaration of Jar s:ainst the Netherlands
ends on the saize note of"oonfldence whioh we Lave in God that he
will assist us in our just enderprise.”;2u3/ (C) In 1689 Zngland
declarad war on France with the reason that "English subjeet had bheen
persecuted in France 8ontrary %o the law of nations because of thelr

religion,” J224f (D) In the Znglish War of Jenkin's far of 1739 mumhn

Joachim Von ilbe of Yale, "Jvolution of the Concept of the
Just /arM in Internstion.l law", unmerie .n Journsl of Inter-
national law, Oot, 1939, pp, 678-680,
Oppenheim, G6bh ed, 1940, Vol. II, p. 489,
#2204 Bynkershoek in =lbe, in American Journal of international Law,
~ Oet. 1939, pp. 680-681,
#821¢ dlbe, in ‘e J. I, L,, Oct, 1939, p. 685, "The
Josef L, Kung of the University of Toledo, Jfi¥oblem of Movi-
sion in Interration,l luw", A, J. I. L., J-n, 10239, p. 4B,
#822¢ Du Mont, "Corpe Universel Diplomsticue du Droit des Gens",
Yol. EX, 2, p. 193,
#2234 Dwm Mont, Vol, VII, 1, p. 163,
Britisk Deolaration «f «~ar wgains: Frerce, Lcv 17, 168S,
bu Mont, Vol, VI, 2, p. 230,
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sgalinst Spain and Franse, English Foreign Secretary Robert Walpole
deslared that "The war was unjust, impolitdc and dishonocurable”,
though his this statemant was made in view of that "in case of

war France would nnit: g:lmn and that England oould not hope foxr
aid from Holiend, Sweden or the Hmperor.” #225¢ (E) In his famous
snd respeotable Deelaration of 1764 soncerning the problem of
Palland, King louis XV of France declared; "he consldered upon
that osocamion only the mdvantages of the Republic; that he enter¥l-
tained no other wish or desire than to ses the Polish nation main-
tained in all 1its righta, in all its possessions, in all its li-
berties, and espeoially in the most precious of its prerogatives;
that of ziving itself a King by a free election and a}mluntury
0ho0i06e,..+1It 18 for the nation itself to determine its ochoioce by
sonsulting its own advantage, without rezard to foreign influences;
and His Majesty will recognize as King of Poland and as an ally of
his orown, and will even sustain and protect, whoever shall be
eleomied by the free choice of the nation and sonformably to tis
laws and constitutions of the oountry,” #826# (F) In 1812 the King
of England entered the War against the United States "under the
fafour of Providence, relying on the justice of his oause,"#227#
(@) T™e Iroclsmation of the King of Prussia of liarch 13, 1813 against
France declares a cause of justise.#228# (H) In 1828, Russia
dcclared war on Turkey with the reasons of"the proteetion of her
righta in the Ievant" and "the maintenance of rempect for treaties.”
faz9#

#2254 HALL, Vo1. 111 1914, p. 447.
{2264 Marsangy, ls Ohevalier de Yergennes", II, p. 254,
Hil1l, Yol, 11X, 1914, pp. 628-629,
74 Britisn and Foreigm State Papers, Vol. I, 2, p, 1508,
87 British and Foreign State Papers, Vol. 76, p. 1295,
2 Manifesto of the Imperor of Russis, April 14-26, 1828,
British and Forelgn State Papers, Vol, 15, p. 965.
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(X} Uruguay speaks of "injured rights® in her war against Buenos
Ayres,#230# (J) In 1846, the United States declared war on kiexico
with the reasons that "they feel theg wrongs which have foroed on
them the last rxesort of injurcd nations" and that "they exert them-
selves in preserving order"., #231f (K) In 1853 the Russeian occupa~
tion of the Danudbian principlialities was considered by Turkey"ambmmm
violation of treaties and consequently a casus belli.,...our arms
in the holy andg just caume,,.” The Crimean iiay, then, broke out,
#2827 (L) In 1869, the Emperor of Austria considered that "the
indisplimitable fights of nmy orown,...and the integrity of the realm
Pplaced by God under my care,.., both are threatensd by Sardinia's
inimical acts in 1850m" the camus belll of her war on Sardinia,#233#
(M) In 1859.71(‘3:1‘0111" addreesed to Austrian Represeniatives at
Roreign courts declares a cause of justice too.#234# (N) In 1866
the Italian Lanifesto of War with Austria reads: "You may rely more
2irmly upon the sacredneas of your rights,"#23865# (0) In 1879 the
Declaration of vwar by Chile against Péyrum contains about the same
gpeeah, #236# (P) In 1885 the Froclamasion of War by Serbba against
Bulgaria reads, "the Just oause of serbla...the sacred causs of
Serbia”, #2574 (Q) In 1885 the Froclamation of the Prines of Bulgaria
reads about the same.¥238f (R)"During the 17th and 18th centuries,
the political principlem of ths mmintenance of the Luropean balance
of power frequently furnished a just ocause for war",#239¢ (S) "The
State
#2304 British =nd ¥oreign/Papers, Vol., 27, p. 1214,
#2314 P;:o%?lon of iiay 13, 1846; Br, & For. State Papere, Vol,34
#2%2# Russsn Declaration of War of Oet, 20--Nov, 1, 1853,
Br. & For, State Papers, Vol. 61, p, 1056,
#2385/ ianifesto of Austrim, April 28, 1859, Br.&For.State Parers,
m cxﬁi’uﬁvéxpﬁpﬁi'?'zg, 1859, Br.&For, Staté Papers,Vol,57,p.230
#

I%alian lanifesto of June 18, 1866, Br, & For. State Papers,
Vel, 63, p. 58B,




117

canviction, as svidenced in the practice of states, that wars are
fought for just esausesa, was strong enmough to raise at the end of
the World War (1914-1918) once more the question as to the guilty
paxty,” #2404

(3) In the third place, a movement towards the establi-
shment of an intermational institution of colleotive geocurity and
intervention remained going on: (4) In the Treaty of Osnabruck (also
in the Treaty of iLifinster), brough$ sbout by the Pssee of Westphalia
of October 24, 1648, #241/ RENSPMENENX Paragraph V of Artiole XVII
reada: "All and each of the Contrasting Parties of this Treaty shall
be held to defend and maintain all and each of the dispositions of
this pesce, against whomsoever it may be, without distinotion of
religion,?! "As a guarantee of faithful exeocution, the treaties of
Westphallia were accepted as a fundamental law by all the contractants,
who were empowered and bound to defend thelr provisions, Thus, for
the first time, Zurope received what may be fairly d4escribed as an
international constitution, whioh gave to all its adherents the
right of intervention to enforoe its arrangements..,..The Treaties
of destphalia were accepted by Catholios and Protestants alike ss
forming the fundamentsl law of Europe,” #242# (B) On Mareh 10, 1814,

9236# Br, & For, State Papers, Vol, 70, P. 184,
#2374 ZFProolamation of Nov, 2-14, 1885, Br, & For, State Pa ers,
- Yol, 76, p. 1291,
2384 British & Foreign State Papers, Vol, 76, p. 1295,
289# Zlbe, "Evolution of the Goneopﬁ of the Just Wur in Internaticne-
al im;", American Journal of Internations1 law, Oot, 1939,
P. 687,
#2404 Blbe, in 4, J. I. L,, Oot. 1939, p. 687, 685-887,
In the Prango-Rusaisn Treaty of Alliance of 1894, the word
"aggression” seemed for the first time to Dbe used in a treaty,
see Diakinmon, "The Internstionsl ‘'narchy, 1904-1914", (1926
PPp. 108109,
#241f# ‘the moope of the Peasce of Festphalis 1s shown in the 10th
apd 1lth paragraphs of irticle XVII of tue Tgeety of Osna-
brugk sz follows:
"On the part of the Liost Serene Zmperor (Yermany) are
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the Fast de Chaumont was concluded by England, Russia, Prussia
and Austria with a view to guaranteeing the peace established by
the Tgaitu de Viennsgp (C) On September 26, 1815??§ra1té de la
Saint-Alliance was declared dy the Emperor of Russia to have been
concluded by Russia, Prussia and Austris, In this Treaty the High
Contraoting Parties undertook to preserve justice, peace and re-
1igion (Artiole I), to treat all and each of the Parties as brothers
(Article II) and to weloome all the states other than the parties,
vho embrace the sams wish snd desire, to adhere to this Treaty
(Article IIX), (D) On November 20, 1815, the Paote de garantie was
eonocluded by Great Britain, Russis, Austria and Prussia, with a
view t0 preserving the pesce established by the Traité de Vienne
and to establishing a system of consultation, sccording to whish
they would oonsult with one another immediately on matters of
genersl concern when @dsoasion oalls for., (E) On Marsh 81, 1816,

iuoluded Ain tihis Pesce nll His iajesty's sllies and sdherents,
nemely the Catholie King (Spain), the licuse of sustria, the
sleotors of tihe lioly Ruman =zmpire, and with them the Duke of
Savoy and the other states i{ncluding the free and immediate
Yobility of the mald dmpire ard the ilanseatic cities, slso
the King of England, the King anf Kingdoms of Denmark and
Rorway with the annexed provinces together with t..e Duke of
Sohleswlz, tie King of Poland, the Duke of Lorraine and all
the NEMBIDMAY Frinces and Republics of Italy, the states of
the United Frovinces (Holland, ets.) and the Swise Cantons,
the Grisons, and tne Zrince of Transylvania,

"On the part of the lost Sereme wueen and Kincdom of
Sweden all their allies an@ alherents, namely, the iost
Ohristian King NNEEE(Prance), the Elestors,Prinses and
States inoluding tie free annd immediate LHoblility of the lmpire
and the Hanseatic cities, slmo the King of fingland, the King
and KingQoms of Denmark and Horway with tihe annexcd provinces
together with the Duke of Sehleswig, the Xing of Poland, the
King and Kingdom of Iusitanias (iortugal), the Grand Duke of
komgovy (Russis), the Republie of Venise, the United Provinces
(iollend, eto,), the Swiss, the Grisons, and the Princem of
Trangylvania,”

Thus prasetically the whols of Lurope was included in the Peace,

exgept the Ottoman Hmpire,

see almo Hill, "A History of kuropean Diplomasy”, Vol, III,
1914, ©». 604, note; 2,
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Emperor Alexenler I of Russia made & proposasl for general disarma-
ment, declaring that the nations,being drothers, no longer needed
armmament, (F) In October of 1818 the Gongréa @ 'Alx-la-~Chapelle
was held . BN In dhe Congress Great Britain, Russia, Fruesia and Aus-
tris agresd to the return of Franse to HZuropean concert under the
bamis of equality., (G) In the Oongrde de Troppsu of October, 1880,
England, Russia, dustria, Prussia and France brought about by
na jority vote (Englidmd objeated) a protocol declaring thaty the
countries arising through revolution were to he treated with non-
reeogcnition and no legal cuarantee on their safety and that either
peaceful measurs or coercive foroe was justified to be resorted to,
when interventlon is called for by the threat of revolution in any
other oountry, (H) In the Conference de laybach of Desember, 18820,
Zpgland, Russis, Austria, Prusgia, France, laples and some other ma
statens of Italy adopted,by majority vote,resolutions that the
Revolution of Haples shall bhe suppressed andi that the Conferense
entrusted Austria with this misaion, (I) In the Congrés &e Véron
of 1822 Zngland, Austria, Russia and France,by mafority vote, adopt-
ed resolutions that the Hevolution of Spain shall be suppressed and
that ths Congress entrusted #rance with this misaion., (J) In 1810
Mr, Bolivar, one of the leaders of the Revolution in Spanish Ameriea,
began to have an idea of Pan-Americanism, On September 32, 1885,
the Yoverrment of Bolivia sent identical notes to the South Amerisan
countries, proposing to summon s Fan-Amsrican oonferensce at Panama,
with 2 view to forming a confederation as au institution of colleet~
ive security, On June 19, 1986, the Traité d'Union et de Oonfédér-
ation perpetuslle was concluded by Bolivia, Peru, liexico and the

re text of the Treaties of .estyhalia: see Vapt, "las zrands
traité du régne de Iouis XIV", 1693-1809, Paris,
Pnilippl, "Der destphBlische Friede, ilnster”, 1898,
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Gsntral American statos, By this Treaty, a system of collective
arxy under the oconfeferation was drought about; an Assemblfe ginéral
4o Plénipotentisires was formed and regulated tc meet anmually,

The f£irst Asssmbly was determined to de held in Mexico, The United
8tates failed to join in because of the objeotion from the Senate;
though Fresident Adams declared in his kessaie of Dec, 6, 1885 his
intention to sdhere thereto. It wae certainly a tragedy that the *
Treaty of Union and of perpetusl confederation was ratified only by
one ENEMN party, Bolivia, #248f Yet the successful development Af
thip systen after the iorld vWar of 1914-1918 aleo certainly reminds
us of the memorable contribution of kr, Boliver, #244#

(4) In the fourth place, thers were many facts such as
the individual intervention or colleotive intervention of non-belli-
gorents during the years between 16th and 19th centuriesgy (A) Im
1538, the Pope mediated & peacs between France anf Germany with sucoc-
ess, #245# (B) In 1609 King Henry IV of France mediated & peace
between Spain and the Letherlands with success, 246+ (C) In the War
of 1632 between 3weden and Austria, Heilborn, the non-belligerent,
becane an ally of Sweden and Franoe also afforded mmskwhamms finan-
oial assimtance to Sweden, #247# (D) In the wlar of 1658 between

f242f 1411, Vol, II, pp. 602-604,

#2437 Professor ¥, Renouvin de 1'Université de Parim, "iimtoire
Dipiomatique", (1815-1914) 1930, (published by lentre Furop-
éon do 1la Donation Uarnegie Your la paix internationale),
lecon IXe, IIXe, IVe, p. 18-=51.

#2444 Bn Ostobver 1518, a treaty wne consluded between King Menry
VIII of Enslan& and King Francie I of ¥rance, mcsepting the
prinaiple of a universal peace, as a result of Thomas Wolsey':
paeifie polioy of balance of power, This Treaty was made open
to the adheremoe by other states, On Jan, 14, 1519, King
Charles of Spain sdhered to the universal peace,

See Hill, Vel, 11, p, 307,

§245; vwaber, "Outlinem of Universal History", p. 224,

§846# eber, p. 251,

#2474 ‘Weber, p., 269,
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Sweden on the one hand m’}’?ﬁ""&ii’f&, Poland and Prussia on the

other, & collestive intervention of England, Sollend and France,

the ao;-callea "First Rague Concert", was led by lingland, as chiefly
a result of one of English traditional polioies, Thomag Wolsey's
pacific policy of balance of power, "maling England the arbiter of
Burope by holding the balance cf power between the Continental
monarchies," founded in 16513 under the reign of King lenry VIII,
Though France dksazreed ::?an armed intervention, an allied naval
force of England and Lolland wes formed in accordsnce with the Anglo-
Duteh Treaty of July 24, 1659, the so-called "Second Eague Congert®,
Thanks to this intervention, the war between Sweden and tle Danish
allies ended with the Pemce of Oliva on Lay 3, 1660, 248# (E) In
the War of 1660 between Sweden and roland, Denmark intervened by
attacking Sweden, 249F (F) In the undeclared English ‘iar of 1664
on Holland, Prance, an ally of Holland by their Treaty of Alliance
of 1662, was not pleased to fulfill her treaty obligations as an slly,
on acecunt of the impolitenesgs of the atiitude of the Dutoh repre-
sendative; instead, ‘rance wediated a peace between the belligerents

with success, #250.; (G) In the".isr of Devolution" of 1657 between

#r48¢ H1ll, Vol, IIL, pp. 45~49, In resard to this Sweden War of
1658 azainst Lenmark, .ustrii, Poland :nd Brandenburg, The
Chevalier de Yerlon, ¥rench ismbassador to Sweden, thus re-
ports in his Lémoires the intentions of Charles X sonfided
%0 himself: "1 shall destroy Copenhagen;,.,then I shall tran-
gfgr tle privilepes of that city to Lalm¥, or to Landsscrona
in Scania, and nake my residence in that province, whioch will
become the centre of t.e State, +Ifter that, I shall render
myself abaolute master of the Baltio, end for that purpose I
shall bave a fleet of 8 tundred war-shipg,..,.. Yhe oconquest
of NHorway will follow that of lenmark....Finally, I wish to
20 %0 1ltaly with a poweriul =urny sné navy, like a 8seoond
Alsrie, $o place the City of Rome once more unéer the power
of the Gothe," (Hill, Vol, III, p. 47 note,)

9# \Vieber, "Outlim s of Universal Himtory", pp, 2872873,
2507 HA11, Veol, III, pp. 71-73.
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France and Spain, the Triple Alliance of .ngland, liolland aml Sweden,
formed in 1668, mediated a peance with suscess (Peace Treaty of
AMx-1a~Chapelle, 16681, by whioh Frenoh ambition in Spyain was
cheoked, #851# (H) In the War of 1672 between France and ingland on
on the other,
the one hend and Hellanﬂ?mihrmany (sustria)/ Brandenburg-lrussias, a
simnon-belligerent, concluded m treatyes of alliance with Holland
and Germsny (Emperor leopold I) "for the maintenansce of the Pemce
Of testphalia, the protestion of the zmpire, end the defenge of the
peass treaties of the Pyrenees (concluding the French~Spanish War of
1659) and Aix-1d-Chapelle." In 1673 Brandenburg-Prussis, a oco-belli~
gerent of Holland, being dissatisfied with Holland's failing in the
fulfilment of her obligation to finanece mmm Brandenburg's ampm arny
in the common war, turned to conolude the Treaty of Vossem with
¥ranos in whioh Brandenburg pronised not to aid Yrange's enemy and,
in reply, France promised to afford hely to Brandemburg's demands
azainst Holland, #262¢ (I) In the same war of 1678, =ngland, France's
ally and co-belligerent, afier having defested the Duteh navy, made
& meparate vesce with Holland through the good oifices of Spain,
Instead, King Charles II of England attempited to mediate a pemce
between France and Holland, #2568+ (J) In the same war of 1678,
England, France's ally snd co-belligerent, after having msfe a Ge-
rarate pesmce with Holland, further ooncluded a ¥reaty of Alliance on
Decamber 31, 1677, and foroed france to terms § #2064 (K) In the
Dutah dgr of 16879, Angland,phe non-belligerent and an ally of France,
mediated a peace between Irance and the Netherlsnds with success by
saying B to King louis XIV of ’:'_ranae that, had France refused the
nediation, ingland would have to renounge her treaty of alliance with

#2514 H41l, Vol, IIX, pp, 78-79, #&bef 1111, Vol. III, pp,llB-4,133,
#e53¢ BHill, Vel. IIL, pp. 1845, 141, #2544 KEill, Vol. III, p, 150,
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¥rancs and help the Hetheriends #256f¢ (1) In ti:e ifreneh-Spanish

War of 1683, Holland mediated a pemce with success,i2566# (M) In the
War of 1688 between Yranse on the one hand and tngland, Holand,
Germmny, ote, onthe other, Sweden mediated a peave with success,

In the remce irestsy of Ryswick of Ogtoder 30, 1697, between Franae
snd Germany, France resoghised the independence of/Dxemhy of Lorraine
on the condition of a right of passage,#25%7+ (N) In the Anglo-Spmnish
dar of 1787, Austria, an ally of Spain, seeing no profit obtainadble
EEXERE from joining it, only asevercd her diplomatic relations with
Englandy #258f (0O) In the Austro-lrussian War of 1740, France afforded
arred assistance to Frussia, #2694 (F) In the Bavarian iar of Suso-
ension of 1778 hetwsen Irussia and Austris, Russis and Franese mediated
a psace with euccess. #260f (Q) In the VWar of Independense between
England and the United States, Frsnoce intsrvened by affording the
United States armed sssistance and renderei a war of reprisai from
Boglend., #261# (R) In the Seoond Turkish war ¢f 17687-1798 between
Ruasia and Turkey, Sngland and Irusais intervened; Sweden took the
opportunity to attack Russia, DRuesia lost the war. #262f (8) In

the ésr of Revolusion of 1821 in Italy between Laples and Ausbiha,
Frusaia and Rugsis interyened LY helping Austria (as a result of
thﬁROIOIutian of the Congrds de laybash in 1820), #263# (%) In the
KiBES “ar of Revelution of 1832 in Spain between Smin and Franse,
the Congrds de Verons intorvensed by helping France, #2644 (U) In
the war of Revolution of 1887 between Greece and Turkey, England,
m&:?d?umo intervened by helping Greece, It was strange that
England, declaring a princlple of non-intervention toward the Reyo-
lution of Spanish Ameries, alopted a poliaey of intervention toward

#855¢ Wober, p. 891, #256¢ H41l, Vol, ILI, pp, 165-6, #8674 Hill,
VYol. IIL, pp. 824-6, £42-4, 244-246, #asev Hi1l, Vol., IiI, p. 450,
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the Revolution of Greess, while Russia and Pruseia, Laviug maintained
the prineiple of intervention toward the revolutions in Kaples and
Smin, adopted a polioy of armed sssistence in favour of the revo-
lution in Greece ! The intervenfion of the Powers in the Revolusion
of Greece was pmmhpiy probably, at least so deslared, being carried

on with a goal of humanitarianism infavour of the freedom and inde-
pendence of the Ureek nationy yet the lonaon Conference of 1830 uccord-
ed recognition to the independence of Greece on such prerequisites as
the limitatiom of Greece's boundary to a small Btate and the limit-
ation of Greece'm constitution to & monarohy in deapite of the free
will and desire of the Greek people ! In 1832, the rresident of she
REENRENE Provisional Govermment of the revolutionary Grecce was
foroed t0 have abdicated tn favour of a foreign man called Prince Othon
as the King of Breece, selected by the friendly Powers of the CGreek
people ¢ Therefore, after this tragedy of the Greek revolution of
independence, i, Ypailanti, the poor and sympathy-worithy leader of

the Greek Revolution, impressed us with the following words:; "la

Gréce sera un jour délivrde des Tures, mais jamais elle ne sers 4él1-
vrée de¢s grandes puissances !" #2654 (V) In the War of Rewolution in
Spanish America, the United States intervened in the esonflists be-
tweon the :uropean Fowers and the Spanish Auericas by declarinz the
Konroe Doastrine, basked by the British principle of non-intervention
in domestio affairs, #266F¢ (W) In the Belgian War of Independense of
1850, Prance aided Belgium and Sngland attempped to intsrvene with R
France., In the lon@on Conference of 16830, the Powers acoorded Belztum

#2B9# 1411, Vol, III, pp. 448, 489, /2607 JIeber, p. 322,
gm Jeber, P. 382¢8.#2624 Weber, pp. 342-348, §263; Weber, p. 416,
264 Jeher, p. 417,
Professor Renouvin, "Histoire Déplomstique”, logon Ve,
Professory Renouvin, "Histoire Diplomatique”, IVe lecon,
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reoognition and Belgium prowised to maintein a status of perpetual
neutralisy, #267# (X) In the Turkish-Egyptian Jar of 1832, the navy
of England, & non~helligerent, bombarded the igyptian forces at
Gonstantinople ) #268# (Y) In the furkish-iLgyption .ar of 1839,
England and Russia intervened by declaring their objJestion to Zgypt!
's absorbing 3yria, In 1840 _ugland allied with Russia, Austria

and Pruasia to opprress :zypt again, In 1841 the Pcwers turned to
agrse with the absorption of Syria by Zgypt & 208, (2) In the Var
of 1844 bvetween Frange and ..0rooco, =uglaud intervenecd by deolaring
her objection to any indemnity or territorial demand against loroseo
by France when peace was to be made, 270, (44) In the lLexico-Texas
«ar of 1846-1848, the United Staies afforded assistange to Toxas,
while Bugiand afforded assistance to Lexico., :271; (<B) In the cone
fliat between Fiédment aud Augtria in 1848, knglard ani France help-
ed Austria to force Plédmont to terms, ;:u72 (.0) In the Crimean
wWar of 1854 between Russia and Turkey, sngland and Franoce carried on
an intervention favourable to Turkey, sfter ithe dseclaration of war
on Russia by .ngland and fraac:? 1854, Sardinia joined tke allies,
Augtria and rruesia interveued oo, Jiter Russia surrendered liol-
davia and . allachia to Auatria without an armed confliet, Ausiria
intended to maintainr ﬂatatus of non-belligerent, but was foroed by
England and France to join the allies, . 273, (iD) Ia the Crimean
¥ar of 1lub4, ~weden, & non-beiligerent, promised to alford bases to
England and france for attacking Russia's Capital (ireaty of Nutusl
Agsistanoe in Hovember of 1855, during the War), .274;% (ZE) In the

Renouvin, Vile legon, 270F Renouvir, VIIIe locon,
27 Rencuvin, IXe leqon,
; Renouvin, Xlle et XIilIc Ilegons,
chouvin, XIVe 8t XVe legoufl,
;Bf4f Renouvin, XIVe et XVe lecons,

#Begﬁ Renouvin, VIe legon. {268, Renouvin, VIIe lecon,
1


http://loe.cn

126

War of 1859 batween Sardinia and france on the one hand and Austria
on the other, Enzland mediated a peace ; and [russis intervened by
massing 400,000 mon at the Freuch border on Rhine, ,275; (7F) In

the War of 1861 between Mexisco on the one Land anéd -ngland, France
and Spain on the other, the United States declared her Lonroe Dootri-
ne azain, 276, (4G) In the War of Succesaion of 1850 between Den-
mark and Prussia, Russia mediasted successfully a veace with the
cooperation of the Ionfon Conference attended by -nglend, France,
Sweden and Austria, 7277i (#f) In the Prussian-Austrian War of 1866,
#vance mediated dremcs with sucoess, #278f (2I) In the Russo-Turk-
ish War of 187Y, kEngland, France, Yermany and justria intervened by
foreing Russia to terms, #2794 (%9) In the Sino-Japanese Wgr of
1894, England, France and RMussis intervensd by preventing Japan from
Beising Mukden-FPeninsula (Officlal name: Limo-Tong FPeninsula) from
China, #2807 (2K) In the Dtalo.'urkish War of 1911, Germany mediat-
ed s pesce with succees, #281f (Z1) In the First Balkan jar of
1912, & conference at London led by Enzland and france intervened,
Roumania, bYeinz s neutral, demanded ccmpensation from Bulgaria with;
out success, #282# (7k) In the Second Balkan 'ar, Roumania joined
to attack Bulzaria, who was rsceiving assistance from Germany, #283#
{2R) In the thiyd Balkan Warg (‘ustro-Serdlan War, an introduotion
t0 the World wWar) of 1914, the Triple Alliance and the Triple iZntente
were drawing the intereated atates and nationa to take nides, while

#2756, Remouvin, "Listoire Nipil.mitique”, XVIe et XVIIe lecons,

#876# Renouvin, XIXe lscong

1277, Renouvin, XXe et .<Ie le-ouns,

2784+ Renmouvin, XXIe lecon,

fav19, FProfemsor 3, R, Chow, "4 dimstory of -.odern Durope.n Diplomgey)
1932, ppr. 280-303,

#2880y rrofessor, 3, R. “how, "Yen wectures on tue vuequal Yreaties

of Ghine", 3rd, ed, 1932, p. 81,

§881# Professor Uhow, "4 History of liodern Xuropean Diplomsey”,

pp. 875-883,
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some of the neutral states were maintaining a noutrality favourabdble
to the Entente Cordiale, Some states, who were allies of one or
the other side, declared themselves neutral EERMEEANor departed
from the status of ally WAREEPR or turned to the other simde,SEEEEING
oA

(5) In the f1fth place, there were some cascs in whish
belligerents disre~arded the prinairle of neutrality, (4) In 1631 A.D,
Brandenburgz and Saxony wore menaced by Sweden and Austria with a
goeraive paasace of troops, +axony jrined Sweden to fight Austria,
#2854 (B) In 1675 France forced Sweden, a reutral non-belligerent,
%o have bsoome an ally and a co-belligerent; frussis Zoroed Denmark,
a neutral non-belligerent, to afford military aid s;ainst France too,
#2864 (C) In the Jar of 1702, France forced Turkey, u neutrsl, to
Join in the .War agsinst Russialf and/gggg;g, also a neutrsl, to join
in the var against Germany., Thue Russia was attacked by Sweden,r287#
(D) Befare the first Turkish Jsr of 1768-1774, Russia's army pursult-
ed rolandé's troops into Turkey, a neutral non-belliferent, and vren-
dered the war, 288y (L) In 1780 a leazue of armed reutrality was led
by Russia. Holland wes then a zreat sea power, Inzland :revented
Holland from adopting a policy of neutrslity by declaring wer on
Holland ! liolland, %herefore, could not maintain her neutrality.#389#

Fesat crofeseny U. P, Chow, A ligtory of .oderu duropeun Diplomaey",
PPe 0G4=3U0,
#2883 Professor L. R, Chow, "4 Hlstory of ..odern suropean Diplomasay",
ppl 59?""408.
#8843 rrofessor S, R. Yhow, "4 History of .uvdern .uropewn Diplonmacy”,
PPe 409«42F,
seq also kowat, "s Lievory of .uropesn viplomeocy”, Vol, 18iD~-
1914, :
#2887 Jeber, "Dutlines of Universls Listory", pp. 167-258,
#2868 1411, "A History of Purove.n Diplomaey", Voi,IIL, pp. 138-139,
faory A411, Vol, ILI, pp. 298-297.
8 Jﬁmro ppl '421“5420
¥2894 Jesber, pp. 352-33Z,
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{R) In the Napoleocmis vars, England and Sweden asked Denmark for
alliance, ﬁ:ﬁnrk refused. kngland and Sweden attacked Denmark with-
out respest to the latter's neutrality. #890f (G) In the Napoleonio
Wars, Yrance demanded Portugal's giving up her sllianse with kngland
and joiming the sontinental bloekade. Fortugal refused. France
attacked and eonguered her, #2914 (H) In 1832, the Folish troops were
defeated and driven by Russia into Italy, The Yolish army attempted
$0 upset the Xing of Sardinia and raise a revolution in the entire
Isaly. #29o¢

(6) In the sixth place, it 18 strange that under the
tendenoy of nsutrality, that is, impartislity and abstention, there
ogourred cases of so-sjlled"qualified neutrality”, which, strietly
speaking, certsinly fall into the oategory of unneutrality (one type
of non-belligersnoy)., (A) By a Sreaty of Amity and Commerse sonsluded
in 1798 between the United States and Prance, the United States grant.
od Frensh privateers and their prizes the right of sdmismion inte
Aux:iua ports Quring war and undertook not to ﬁ/:hu:h p“rlﬁgig &
of the enemies of Franse, During the Var between Great Britaln and
Prances in 1793, Great Britain complained of the admission of Frensh
privateers to American ports, the United States met the complaint
by sdvancing their treaty odbligations.£2987 (B) Denmark had by
seyeral treatios, espesially by s treaty of 1781, undertaken to fur-
nish Russia with a certsain number of men-of-war and troope, In 1778,

£90# eber, "Butlines of Universal History”, pp. 390-391.
29 Weober, p. 892,
#2987 eber, p. 394,

#2987 Oppenheim, "International law” (Vol, II, 6th ed, 1940, by
leuterpasht, pp, 626-527.)
¥ni re, Vol, , 900, 139,
Wheaton, Sea, 425,
In reapect %o opinions concerning the neutrsl status w8 such
not a8 nputrality, see Fauchille, "Traité de Droit Interns-
$ional Fublie”, tome IX (Vol, IV), 1921, p. 640,
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during the VWar between Russis snd Sweden, Yenmark fulfilled her
treaty obligations townrds Russia, and, ne¥drtheless, deolared
herself neutral, Although Sweden protested against the poasibility
of such gqualified neutrsality, she noquiougi. and 41id not eonsidey
herself at war with Demmark, #294# (G) In 1848, during the War
between Germany and Denmark, Great Britain, falfilling a treaty
odligationm towards Denmark, prohibited the exportation of arms to
Cermany, but permitted exportation to Uemmark, #298# (D) In 1900,
during the South African War, FPortugal, to comply with a treaty
obligation towards Great Britain re;arding the passage of British
froops through Fortuguese territory in South Afriea, allowed the
passage of a British forae which had landed at Beira and was destined
for Rhodeais, #296# (E) In 1915, during the World VWar, British and
Frengh troops mamm landed at Salonika, part of the %erritory of
Greece, then a neutral, in order to aid Serbis, whiech was also an
ally of Greese, Greece protested, but 414 not oppose the landing,
#ag7# () In April 1517, Oosta Rica offered her ports and waters
for them use of the navy of the United States (who at that time had
become a belligerent)., Guatedala followed suit, and Brasil, Uruguay,
Salvador and Feru expressly modified their territory regulations in
this direation, Uruguay, for instance, issued a deoree announeing
that she would refrain from applying the rules of neutrality agalnst

#29 Oppenheim, Voil, If, 1940, p, 527, Phillimore, III, Seec, 140,
#2964 Oppenheim, Vol, II, 1940, p. 627, Rivier, LI, p. 379,
#296# Oppenheim, Vol, II, 1940, pp, 527, 549 et uec,
Baty, "International law in South Africa", 1900, p.75,
"fThe Timea' Himstory of tue war in South . friea", IV, p. 366,
Mnrtens, B,R,G,, . ser,, Xvill o 185,
#2974 Garper, "International lew and the World «ar", Vol .IL, Seo,.466.
- Oppenhélm, Vol, 1L, 1940, pp. 527, 549 et smecq.
#2984 liyde, "International law =3 interpreted by tLe United liates",
Ilp. 765' 766«'
Oppenheim, Vol, IX, 1940, pp., B27, 628,
Harverd Research, 1939, pp. 880-863,
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suy Amerigan state engaged,in the dofense of 1ts rights, in a

war with states in other continents, #298# (G) In the Austro-Cerman
Sreaty of Alliance of Oos, 7, 1879, the High Contracting Parites
undertook that "in case either party were attacked by some state
other than Russia, the other party should observe at least a
benevolent neusrality.” #£99+ (H) In the Treaty of Triple Alliance
of May 20, 1868, irticlelVE runs: "In oase a Great Power non-signa-
tory t0 the present tre;ty should threaten the seeurity of the
states of one of the High Contracting Parties, and the threatened
party should find itself foroed on that account to mske waragainst
1%, the two others BEE bind themselves to observe towardsthelr ally
e benevolent neutrality,"” #300# (I) In tis Treaty of the Three
Emperors (German, Austrian snd Russian) of June 18, 1881, Artiesle

I runs: "In case one of the High Contracting Parties should £ind
1tzelf at war with a féurth Gremt Power, the two others ehall main-
tain towards it a benevolent neutrality, and shall mukmkelk devote
their effortas to the looalization of the confliet, This stipulation
shall apply likewise to a war between one of the three NWN Powers
and Turkey, but only in the cane where NNNEK a previous agreement
shall have been reached between the three Courts as to the results
of the War." #301# (J) In the "Reinsuranse Treaty" of 1887 between
Germany and Russia, Germany promised that whereas, by the Austro-
Yeyman Treaty, Gormany was bound to defend Austria against attsok
by Russia, by this new treaty she would observe a benevolent neu.
tr?nty 1f Fussia were attacked by Austria, ZHeeiprosally, Russis

#299# G, Lowes Dickinmon, "The International Anarehy, 1904-1914",
(1926),London, p, 74.

#3004 Diekinson, p, 84,

#301# Diekinsen, p. 77,
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would observe benevolent neutrality if Ggrmany were attacked by
France, &n an additional protosol, CGormany promises"her bvenevolent
neutrality and her moral and diplomatic support", "in case the Lmperor
of Russia should find himself under the necessity of defending the
entrance of the Black Sea in order to saferuard the inéerests of
Russia,"+302: These cases prove not only that :?gonoept of a status
other than neutrality exists, but also that a previous treaty can pro-

tect & status of unneutrality,

(7) In tie seventl: place, a universal and exclusive inter-
national law of neutrality itself Lad not been either astually or
nomidbally brought about, It was only a principle enmoted in sonme
treaties promised t> be obserwed by some of the nations of the world,
Hot all theBENES nations of the world signed or ratified the treaties,
such as the leclaraticn of raris of 1856, ti® lague Conventions of
1899 and 1907 and the leclarati-n of ~ondon of 1909, The ﬁdﬂun‘;as
not even ratified by a singleBtate, Some parties signed or ratifled
these trecaties with reservation or later denounced.#3037 Article 20
of the Haguw Convention respecting the Rights and Duties of Neutral
Powersmm and Persons in case of war on Land of 1907 runs}

"lea disposition de 1o présente convention ne sont applicahlea qu!
entre les Pulssance contractantes et seulement sl les belligerents
font tous parties & la Convention." . 304, Artiole 28 of the Harue
Conyention concerning the Rights au@@utiom of Heutral Uowers in nave
al War of 1907 runs; "leas disposition 4e la présente convention ne

sont applicables qu'entre les Puissances ocontractanées et seulement

si les beliigerents font tous parties & la Convention,306#
Y

R

#3024 Diokinason, pp., 79-80,

#3084 Ohinese Yellow Book, 1910, pp. 19%0-209, Oppeniein, II, », 739-48
¢ Jessup, "HeutrAlity", Vol, I.I, 1936, irefacs,(by Jessunl.
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It goes without saying that thig seven years old so-called inter-
national law of neutralisy was already torn in pieces during the

World var of 1914-1918, #3067

#304f Chinese Yellow Book, 1910, p. 140,
#3067 Chinese Yellow Book, 1910, p. 186,
+B806% Garner, "International Jaw =nd tie vorld dar", 2 Vols, 1920,
Jessup, "Neutrality", Vol, IIl, (The world .ar reriod, by
Purlington), 1936,
Borchard ?%A Lage, "Leutrzlity For the United Sintes"™, 1940,
Part .
mOr7iﬁae » "The :merican lefence of Heutral RightsN,1914-17,"
1939).
Fenwick, "dmerican Heutrallty, ¥rial and Fallure", 1940,

0ta,.
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Chapter V:

THE FRINCIPLuS OF THE SO-CALL.D INTLRKAPIOLAL LAW
OF KEUTRALITY

In the preceding chapter, we have seen the efforts
devoted to the formation of an international law of neutrality
during the years between 16th and 19ih centuries, the trhird perded
of the evolution of the status of non-belligerenoy, with oertain
success, As this @o-called law of noutrality was aoniposed of
treoaty-laws as well as customary laws, we have better now to nake
8 drief survey of it, in particular of its nature, score and

sontents, as had been generally agreed upon befére 1914 A,D,,

I. BLefinition:

The moderr lezgsl status of neutrality implies the

impartislity of one state toward two or more bhelligerent states,

In popular thought, it means keeping out of war: it is the sondition
of those whe remain at peace while cthers are fighting.,. Fromn
more technical point of view, neutrality is a legal status involw-
ing certain rights and duties possessed by belligerente and neutrals
against eaoh other, #307# This definition is approved of by the
HEsgue Conventions and many leading international Jurists, In the
Hague Convention Bonserning the Bishts and Duties of Heutral Powers

in Haval var, the Préambule says: "C'est,pour les puissanges neutres,

#807# " Philip O, Jessup, "Neutrallty”, in Encyoclopedia of the
Sooial Selences, Vol, XI,
Jesgu):, "Heutrality", Vol, IV, (To-day aund 1 morrow), 1935,
Pe Be
Pfankuchen, "Toeumentary Textbook In Internati.nal Iaw"', 1340,
Pe 84%.,
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un devoir reconnu 4'appliquer impartislement aux divers belligérants
1es rdgles adoptées par elles," #3083 Professor “runcesco Cosentini
ée 1'Université de Turin, im his work, "Code International de 1la Paix
et de¢ 1a Guerre”(Essal 4'une codifleation intigrale &u Droit des Gens
en 2089 Artioles, 1937, HE Ouvrage proposé pour le FPrix Nobel, 1987),
agrees; "la neutralité consiste dans l'abstention de tout acte 4°
hostilité contre 1'un ou l'eutre 2es belligérants, ainsi gque de toute
mesure pouvant constitusr un avantage au profit de ltun 4'eux ot
sontriduer & mon succds," #809F# Profeseor Nioolas Politis, in hie
"Heutrality and Peace”, (1985) says: "Neutrality desiznates the
eonditicn of that state whioch, while war is being carried on between
two or more other gstates, remains outside of the struggzle and strives
$0 preserve with each of the belligerents, so far as is possible,

the normal relations which it maintained with them before," #310#
Professor Paul Pauchille says in his "Tralté de Droit International
Publie"(1921);: "Ia neutralité est la sitvation d¢ tout stat qui reste
étranger § la guerre survenue entre Geux ou plusiours autres Etats,
Clent l'eximtenoce de 1l'état pacifique impartial d'une puissance
envers chacun des belligérants,”#311# K, Charles Calvo, in his "Ie
Prois Internutionsl, Théorique et Pratique"”(1880), sonaluded that
"]a neutralité est la non-pmrticipation & une lutte engagé entre

deux ou plumieurs sutres nations," #312#

84411 further classic dafinitions and theories of neutra~
11ty can be found in M, Hugo Grotius' "De Jure Belli ac Pacis (18%5),
in whioh he cornsiders that "J'appelle 'non ennemis' geux qui ne sont

#3084 COhinese Yellow Book, 1910, p. 174,

#809# Cosentini, Ilvre xn Sea, 1947, p. 321,

$8104 Politis, "la Meutralité et Ia Paix", Carnegle :ndowment
English edtion, p. 3.

#8114 Pauchille, tome 2, (Vol, IV), pp. 655-»636.

$31e4 UCalvo. Tome III, Seo, BEBEyMG 6% K
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nim de 1'un ni de 1'autre parti et ne doivent rien envertu 4'une
allience $ celul-ei ou & celui-ld; s'ile doivent guelque shose,

{1s sont allice et non simplement emia," #313J Later, Gessner said,
"a neutral state should not be partial to any belligerent and may
énly continue its 0ld frisndly and commercial relations with them,"
Galiani =aid, "la position &'un prince qui, se trouvant en &tat de
paix, d'amité ou 4'alliance avec &'sutres souversins . ui ¢taient en
palx entre eux, continue & rester dans le méme ¢tat & ledy égzard,
quoiqu' une rupture soit survenus ou que 1a~guorre ait éolaté entre
eux,” De liartens said, "4 moins qu'un Etat ne =oit temu de prendre
part & la zuerre entre deux puissances en vertu du lieu particulier
qui 1%unit & 1'une d'ontre elles, soit en qualit¢ de membre 4'un
systdme d'Etats confédérém ou §'un Etat composé gui entre en guerve,
goit pour avolr contraoté avec slle une alliance ézale ou inégale,

11 est parfaltement en droit de continuer ses relations amloales
envers chacune des deux puissances belligérantes, c'eat-d-dire de
regter veutre,” Hautefeullle said, "la nation qui, faisant usage

8o sa liberté naturells, de son indépendance, reste en paix lorsque
d'sutres nstions se font la kRuerre, qui continue & entreteniy avee
les deux narties belligérentes lem relations d'amité,de commerce, ou
gimplement de soclalits, d'humenité, existant avant l'ouverture des
hogtilitéem,"” Pradler-Fodéré considered that "indiffrents abstention
ne guffit pas," Vatitel, in his "Le Drolt des Cens"(livre 2, See,104),
held that a neutral state,"demeurant emis oommune des deux partics, mm
né favorisent point lea armes de l'une au préjudice de 1l'sutre,..,

Ia véritzble impartialité oconeiste & refusecy des secours aux deux

sl

#315# Calvo, "le Drolt Imtermational”, tome 11I, sec, 2186, p. 363,
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combasan$s, et mon J leur em donner dane la méme mesure; 4'ailleurs,
i1 seruit impossidls de 1z fair avec éulité;‘lou némes choges, le
mine nombre de troupes, le méme quantité d'arues, de nunitions, ete,,
t;nniu dans des cirmstanén 41ff¢rentes, ne foyment plus des
seaours équivalents,” Wheaton and Halleak followed Vattel's opinion,
Eudmer oxpounded Vattel's theory by saying thet "la neutralité eonsiaste
dsas un insstion sutidre relativement & la guerre, et dans une impart-
1alité exacte et parfaite manifestée par des falts & 1'¢zard des bell-
igirenta, en tant que cette impartialité a rappokt & cette guerre
ot aux moyens Girects ot immsdiats de la faire,” Fhillimore adopts
the prinocipls of "impartiality and abstention™ by saying that a nation,
who furndshes with nmen or money to belligersnts of both zides, san
be comaidered impartial, but not neutral. Heutrality does not ineffeet
involye the doing of a Lavour equally to belligerents of both ﬂi:lel.
It requires complete ahatention from partieipation either dirvestly
or indirectly in the war. Carden and Fiore also referrved to "impart-
islity". EKlliber, in his "Droit"(Sea, 284), ssym, "On appells neutre,
eelui qui dans une guerre ne préte assistence & aucuns dez puissanses
belligérantes, JIa neutralité oit la condition gqui en résulte pour
lul par rappert 4 ces pulssances..,.il ns doit ae permetire & lui-mime
2l 4 ses mujets la moindre gotion qui pourralt favoriser ou alder
dansg les opérations de guerre l'une des parties helligérantes,...
¥En vertu des lois de neutralité 1l ns peut par conséguent préter
seoours de guerre & 1l'un des deux ennemis, ni permetire & ui sujets
d'en préter, notampent an qualité d'armateurs,” Azuni ssid, "la
sentralité est ja comtinustion oxsote de 1'état pacifiqus dfune
pdssange qui, loraqu'il s'allume une guerre entre deux ou plusiewrs
nathons, s'abhatient absoliument de¢ prendré part & leur querelle,”
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lussé supplesiented Axunim's opinion by saylng that "la neutralité
n'est parfaite Qutautant que cette méme puissance ne change rien

A ‘sa conduite pasifigue envers les p;rﬂu belligérentes et sonserve
d lour égard une serupuleuse impartialité,” EHeffer slso said,"On
peut 46£inis la neutralité comme étant la continustion impartisle de
1'état paoifique 4'une puissanse, ou son sbstention de %Sout acte a°'
hostilitd direots ou indirests envers les belligérants,” Bynkershoek
says in Ais "Quoest®,(11d, I, cap. 9,) "Il est &u devoir des neutres
ée faire en morte de¢ no pas intervenir dans la guerre st de rendre
éztle et exacte Justice aux deux parties, o'est-d-&ire pour se qui
% rappert & 1a guerre qu'ils ne préférent pas une partie i 1'sutre,
Un neutre n's rien 4 faire aveso la justise ou 1'injustios de la guerre
; 11 ne Iut pppaptient pas d¢ tenir la bdalance entre mes amis gui se
font la guerre ni d'accorder ou de¢ refuser plus ou moins 4 l'une ou
4 1'autre partie, selon gu'il oroit sa eauss plus ou moins juste ou
'm:u;u. 81 je suis neutre, je ne puis pas servir 1l'un afin #o
faire du tort i 1'sutwe,...0elul gqui connaft ees devoirs 4% qui
prend une part & la lutte cosse HHRENE d’ﬁu nsutre; i1 intervient
entre les deux combattants, devient 1'allié e 1'un et 1'enmemi de
1'autre, wt ne pout plus prétenire 4 jouir des bienfaits de la paix,
S4{ 1'un dee combattants était son ami, 1'état ne peut pas méme Jul
acoorder oes faveurs que les relations 4'amité conseillemt en tomps
&8¢ paix; tout acte de partialité toléré et permis avant la guerre
‘d8evient offensif une fols que 1a guerre a éolaté, et le neutre ne
peut pas macorder ou refuser du secours plus ou moins & l'un qu'd
1isutre sans perdre 1'syantsge de 1a neutralité,” Blintschll said,
8l neutralité sonsiste 4 ne point pavticiper & la gusrre engagée
entre les tiars ot & mainteniy la paix sur son propre territoive,



1358

‘198 6%ats neutres sent ceux gui ne sont pas parties belligérantes
4 ne prennsnt part aux opévations militaires ni en faveur de¢ l'un
4ot Yelligérants ni au détyviment de¢ 1l'asutre,” Sir Alexander CGoskburn
sail, "neutralité ent 1'é4tat qu'oosupe par rapport & deux nations
‘i so font la guerre uns troisidme, qui reste en paix aveo toutes
1sw deux ¢t s'adstient d¢ sscourir 1'un ou 1l'sutre sombattant,.”
Murning said, "Afnst, les mations neutres, comme le terms 1'indigque,
sons celles qui en tenps de¢ guerrs ne sont engagées ni 4 'un 88té ni
de 1'autye de 18 Iutte," PFunck Brentano and Sorel expressed the
vane view; they said, “les états neutres sont seux gqui ne premnent
suwouns part 4 une cusrre soutemus par 4'sutre états, bien que leurs
intéréts y soient directement ocu indirestement engagés;par eonséquent,
s neutralité ecnsiste dans 1'abstention de tout aste de guerre,”
314

In & word, it seoms undisputed that, from the end of the
17th sentury 40 1914, intemational jurists generally considered
non.participation in war the essential osonditionm to neutrality, The
only point in dispute seemed to be the "complete impartiality”
towards belligerents, 3Jome writers naintaipud a theory of sbsolute
impartiality; some writers insisted upon the reservation for the
tgltllnnﬁx of previocus treaty obliszations, #315f Its solution seems
possidly and obviously %o be found in the Hague Convention Congerning
thﬁ Rights and Daties of Neutral FPowers in Navel War of 1907, 4in
whieh the Préambule says: "it is, for neutral powers, an admitted
duty to apply these rules inmpartially to the several belligerents,,,.
the following common rules,..oan not however, modify provisions
1a4d down in existing genesral treaties,"§318# In practisce, when in

#3144 Calvyo, Some III, Sea, 28187--2208, et 2320,
#315¢ Calvo, tome III, Sec, 2186, p. 264,
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1798, during war between Great Britain and “iranoe, Ureat Britain gom-
plained of the admission of Frensh priwateers to American ports, the
United 3tates met the oomplaint by advansing their treaty oblizations
as stipulated in the Ireaty of §mity and Commeres of 1778, In 1788,
Suring war betwesn Russia and Sweden, Denmark fulfilled her previous
treaty obligations by furnishing Russis with a certain number of men
ME of war and troops and nevertheless declared herself neutral, In
1848, during war between Germany and Denmark, Great Britain f1f1lled
hexr previous treaty cbligations by prohibiting the exportation of arms
to Germany, but permitted sush exportation mimsmmm to Denmark, In 1900,
during the South African War, Portugal fulfilled her previocus treaty
obligations by allowing the passaze of British troops, In 1915, dur-
ing the World War, Greece allowed the passage of British and Frenoh
troops, In 1917, Costa Rica Affered hor ports and waters for the use
of the navy of the United States, Guatemals, Bragil, Uruguay, Salvador
and Peru followed suit, #317# '

Therefore, as Proffesor Fauchille sgys, "En prinsipe, 1a
neutralité est l'exeroime &u droit & la liberté et & 1'indépendance
appartenant & chaque Etat, En prineipe, chaque Etat est lidre de
partioiper & la guerref exiatant entre a'mtrq?a‘bionn. ou &'y rester
absolument étranger.——-mals cette liherté &'option peut, exeeptionn.
ellement, étre enlevée & un Etat, Boit & raison d'un traité 4'adliance
anférisurement oonolu aves 1'un des belligérents, moit A raison '
uns neutralisation conventionnells, consentie & perpétuité dans un

#518# Ohinems Yellow Book, 1910, pp. 174,176, "lee régles communes
sulvantes,..ne sauraient, 4'ailleurs, porter aucune atteinte
sux stipulations des traité géndraux existants,...”

#3174 Ses the precedming notes Nos, 293-298,

Oppenheim, "Internationx«l lew", Veol, II, 1940, 6th edition,

pp. B26+5E
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Intérét général,” though he himself sonsiders that "dans le premier
css, magembupsaafideny 1'Etat, se trouvant 1'allié® 4'un belligérant,
s peut pas Stre neutrs; dans le second oas, il doit demeurer étrang-
or 4 la guerre ot rester nsutve,” #3184

IZ. Nafuze And Souxgg:

4 combination of impartiality and abstention with excep-
¥ion, as adove stated, is probably the fivst characteristies of
neutrality,

The exeroise of the Bovereign right of liderty of inde-
pendent state seems to be the segond characheristics of neutrality,
Unmless a previous treaty stipulatismm it expressly, no duty exists
for a state, ascording to International law, to remain neutral when
war breaks ocut, It 18, in prineiple, a matter of gmikady polisy,
not of 1law, It,thus,may be also said that, in prineiple, a state
has a right $o remain neutral in a war, All states which do not
wxprously declare the contrary by word or aetion are supposed to
be neutral,snd the rights and &hties arishng from neutrality oome
into eximtence, and remsin in existence, through the mere faot of a
state taking up an attitulde of impartiality, and not being drawm
frito the war by the belligerents, 4 special ascestain of intention
%0 repain neutral is not, therefore, legally mecessary on the part
of nsutral staten, although they often expressly end formally pro-
elaim thelr neutrality, #8194 The Hague Oonvention uoneerning the
Rights and Puiles of Neutral Powers in Neval War of 1907 reads:
Tyour las oas non prévus par la prisente convention, il y e liem

#3184 Fauehille, tome zxﬁel. I¥), ». 640,
#3194 Oppenheim, Vol, I+, 1940, p. B15,
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de tenir oompte des principes généraux &u droit dcs gens,,.,..dans eot
ordre 4'idées, @es rdzles ne devraient pas, en prinoipe, &tre chang-
ées au gours Jdo la guerre,par une pulssonoc neutre, ssuf 5ans le
cas ol l'expérience asquiae en dcémontrerult la ndcessitd pour le
sauvegarde de mes droits,"#320i The meid "droits" certainly may
be conmidered to involve ths right of liberty of a sovereipn and
independent mtate and leaves a door widely open to a status of un-
neutrality for the unlimited cases of "neeesaity” and safezuarding
"rights”,

The third charaoteriatios of neutrality seems t0 be the
eolrdainated cempromisme brought about between belligerent and neutral
rights, Ais belligerents and neutrals both wish to exercise their
sovereign rights of liberty, a compromise is necessary, Frofessors
Philip C, Jesmup and Fransis Dedk of Columbia University say in their
"Neutrality”® (Vol, I, "the Origins™, 1935), "The problem (of neutral-
ity) has always been the resonailiation of the ineompatible interests
of neutrals and belligerents, or, rather, a compromise between these
irreconcilable interests, The neutral has sought to maintain his
frecdem of trade; the belligerent has sought to sut off all supplies
from hiz enemy, The desire to seisxe goods of the eremy may be
aseribed to either or both of two purposes: (1) wemkening the eneny
by striking at both his import and export trade and thus contributing
to his defeat; (2) obtaining supplies of whish the sapturing state
is in need,"#321# Profdssor Borohard of Yale Uniwersity says in his

320# Ohinese Yellow Book, 1910, rp. 174,175,

3 Jessup & Dedk, "leutrsality", Vol., I, p., Xii.

227 3Borchard & lage, "Neutrality f r tie United Simtes", pp, Vi,
7.9,8, 1b,
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"Heutraldty For the United States”,(1940) "Neutrality,.,.finds its
source in oandor, in the 2bli-ation mExmekixmediez:monke to hold

the scales even, to remain a friend of both bellisercnts, to lend
support to neither, to avoid passing Judgement on the werits of their
war, i+ assures both belligerents that they mare dealing with a
friend, not a disguised enemy, <Tus belligerents muset know who is

in the war and who is not, In return for obligations assumed by

& neutral, the belligerents undertake to reapeat his righte as a
neutral, including the riéht to $emain out of other people's wars,..
a NBNEB ooBrdinated compromise was brought sbout between bhellligerent
and neutral rigchts,...This system has rightly been called a eompromise
between two otherwise irreconcilable claimg---the alaim of the bell-
igerent to stop all trade with his enemy, and the olaim of the neu-
tral to continue all trade with béth belligerents,” #3274 Therefore,
for iustance, while international rules forbid a neutral government,
under penalty of being considered hostile, to supply arms, ammunition,
and implementa of war to either belligersnt op to lané him money or
%o supply any commodlties to a bhelligerent, the private citizen or
corporation, deemed the natural agent of trade, was restrieted by
international rules only to the extent necessary to insure that

he would not supply militarily goods to the delligerents, While

the neutral government dces not assume the responsibility of poli-
oinz shirments, enforcemsnt on normal freedom of private trade was
left to the visit and sesrsh of belligerent oruisers, IY return for
a goncession o0 permit trade in nommilitary goods, the neutral
goverument agrees to permit the belllgerent to capture--if it can---
its oitizens' military goods 4estined for the enemy, Iz return for
the neutrals' attempt to avoid the prohibition of trading between
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& belligerent sountry snd 148 colony, a trade at liat time clomed

%0 them even in time of peace, by bLrsaking the voye.e iuto two
parta~--from the colonies to 2 weutral port aud tihen frow the meutral
port to the parent country, belligeronts develoged & Lody of rules,

mown ag the Roctrine of"Coutinuous Voyasel

These oharacteristiocs indicate hoth the nature and

source of the international traditional doetrine of neutrality,

The term of "neutrality” is derived Lrom the Iatin
"asuter', The Rommns spoke of neutralllis =28 "wedil”, "amiei", or
"pacati”; and their vocabulury remained in use sll through the kiddle
Ages, @(rotius (1685) in the one shourt chapier which he gives to
the matter referd to "medil" and his theory of uneulrality is imperd
fe0t. Bynkershoek {1727) is oblized to coin the awkward parage
"ncu~lostes"™ when he wishes 3o ve exuat, It seems that llLe inter-
national jurists who Zirst used the worrd neutrality are ZHotero, who,
in 1598, added one ciepter entitled "Della neutralita” to his dook
"lella ragion di stato", snd Heumsyer dc Ramsla, who, ir 1630,
before the publication of Grotius® "De Jum Delli ac Facis™, published
a bock entitled "Von der Heutrslitat und Assistenz oder Unparthon;
ligkeit in Kriegessiten,” In the 16th century, Machiavelll, Guicei-
apding and Varchi referred to "neutralitd”, At the end of 15th cen-
tury, the word "neutralité" was inserted into treatiss Ln Frenoch
languaze, Eing Charles VIII of ¥rance (1482-),in hia lettre patente,
undertook to recard Liégeois "neutres", ¥Ying Frangois I of ¥ranse
despatched & lettre de neutrality to 1'évéoh: de Cambrai in 1548,
Since the 18th ocentury, when Vettel, wrlting in 1758, Bpokes of
peutre and neutralité; in 1759, Hibner published his "De la 3aisie
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des Batements Neutres;" the words became toohnical terms and were

used by all writers and speskers who had oeocmsion to refesr to the
-ub J.Oﬁ ° ?7523#

I, DPivieion:

In view of 1ite precise dofinition and mature as stated
ahowe--~abstention and impartiality, a classifiecation of neutrality
seeme to be superfluous, Yet intsrnational Jurists, for tlm sake
of study, usually make its olassifioation in different ways, Hubner
held that there oan be, on the one handy a "neutrallté générals”,
which applies to a}ll wars, and, on the other hand, a "neutralité
particuliére”, which only applies to a partisular war or iB benefi-
¢lal $0 either or both of belligerents, Lllber distinguished 1t
into suol two categories as: neutralité naturelle and conventionn.
elle; or neutralité volontaire and foreée; or neubraiitc compldte
and limitée; or neutrallté¢ général and partialle; or neutrulité
armée and non-armée; or neutralité continentale and maritime,
Heffter distinguished neutralité striote from incompléte; général
s T A
exiraordinaire et perrmansnte ou perpetuslie, et une neutralité
volotaire, ordinaire et temporaire,” #326# Oppenheim referred to mim
alpo perpetual neutrality, general neutrallty, partisl neutrality,

voluntary neutrality, donventional neutrality, armed neutrality,

p (1910)
igpaf  Towrence, "“he Principles of Internntional Law"./yva)588~589.
Jrotius, "De Jure Belli ac rasiws’, Book ill, Ch, XViI, 3,
Synkershoek, "(uoestiones Juris Bubliei”, RBook I, oh, 9,
Holland, "International rosition of tue Suez Clenal", Fort-
nightly Review, July 1833,
Vattel, "Drolt deas Gens", book IIL, oh, VII,
Fauckille, %tome 2,(Vol, IV), p, €39,
Kys in Revue de Drolt International, tome XXVII, p. 592,
Nys, "le Droit International”, 1912, tome III, pp., B36, 538,
4824# Calvo, tome III, mee, 2299, #5254 Fauchille, tome 2, p.640,
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benevolent neutrality, perfect neutxrality and qualified neutrality,
J5285 But both Irofessors Fauchlilile enéd ®ppenheim as well as
Professors S, R, Chow, Calvo, Ullmann, Despagnet, Rivier, Taylor,
Fiore, Kleen, Hall, rnillimore (with slight reservation), ete,,#B27#
the ma jopity of modern writers, maintained that its different ways
of classification as ®stated above are of little siznificance and ins-
tead disturd she very nature of nsutrality, that "a state was
either neutral or not", that "it violated 1its neutrality if it ren-
dered any assigtanse whatever o a belliigerent from any motive
whatever”, that " & state which had entered inte such obligations
a8 those just mentioned (previous treaty oblizations) would in

tine of war frequently have gonfllieting duties; in fulfilling its
treaty obliumtions, it would frequently be obliged& to violate its
dudy of neutrality, and vice versa”, that "a& qualified neutrality
hes no lomger any raison d4'étre”, that "neutrality must in every
csse be perfeot” and ioat, ﬁhereforc,"ﬂlle doit étre rejestée

comme eontraire & la notion méme de meutralité: dans gelui-ei, on
s'abatient ou on ne s'anstieni pas; si on fournit une assistance, =
on n'eat pes veutre, qusls que aoient lee motifs qui expligquent
aotte ssslistance; sl on s'abvstient, on est neutre, quelles que goi-

ent iss ciraonstances qui entourent cotte abstention,” #338#

#3267 Oppenheim, Vol, II, 1740, p,, 528-528,

#8874 iauohille, towe 2, p, vil, Upuenhelm, Vol, II, 1940,p, 525-6,
¥rofessor 3. R, Ohow, "Iniernational lew", 1937 ed. p. 318.
Ullosun, s8ec. 190, uvuagagnel, uo, bLub6, “ivier, ii, p.378,
Calvo, tome IV, mea. 2594, Toylor, sec, (18, Kleen, L, #21,
Fiore, 1ii, no, 1541, iall, sec, 216, 219, lhillimore,iil
sec. 188, (in mseo, 139, he thirkse that it would be too rizid
to couslider acts of "minor” =rtiallty which are the result
of conventions previous to tre war «cts vislatirn neutrality),
A fow writers, who malntained that a fulfilment of tre-ty
obligations would not constitute a violation of neutr lity,
are Heffter (ses, 144), lanning (p, 225), Wheaton (Ses, 425-7|
Bluntschli (mec, 748), Halleck (11, p. 162), ete..
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Theopetically speskling, lhe above ocommon view of the
oe Jority of modern writers is certairly sound, thourh in practice
the word "neutrelity” has long been misused in many ways and eome
obacure stipulations in conventional laws have heen leaving the way
open to the poasibility of different attitudes es misht be adopted
g elther wrongly or rightiy by neutrala, 3894

The only preferable claseification, 1f one desires to
follow one, in view of the very nature of neutrality, seems, as
Calvo suggested ,#330f to be the distiretion betwsen "neutrallit(
naturelle” and "neutralité conventionnelle", HNatural neutrality
is the neutrality of s state whigh is not bound by a zeneral cr
special treaty to remain neutral in a war, Cenventional neutrsllity
18 the neutrality of a state by treaty bound to remein neutral in
a war, In other words, natural neutrality ie s oconditi-n in which
the adoption of the policy of neutrality is an absolutcly free act
as a result of states' sovereicon right of liberty; while sonventional
neutrality is a eondltion in which the adoption of the polisy of
neutrality is subjeaet to a treaty obli ation as a result of interna-
tional contract. The legal oifects of both of these two Linds of
neutrality, so far as neutrality itmelf is oconcernsd, are the same,
#331%

In most omses neutrality is natural, C-nventional neu-
trality is usually broutht about by either Bilateral or nultilateral

treaties, In the Austro-Cermau Yreaty of Aillance of Jet, 7, 1879,

7386y valvo, tome IlL, meo, 2299, Oppenheim, Vol, II,1940,pp.525-6,
Pauol.i1ls, tomo 2 {Vol, IV), p. UAZ,
+329; BSee ¥otes nos, 316, 317,
4330% Calvo, tome III, sec, 23289,
#3381 Ho meoount is mmde of the tre.ties of neutrality thot contain
gtipulations concerning not real neutrality,
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a olause of neutrality ia contained, In tne Reiusursuce ‘reaty

of 1367 Lvetween "wasla wid Suouesy, & cladse ol neulrality is also
embodied, '8 roJards mulvllaveral treallcs gonceruing ueutrality,
the Traaty o2 Triple ..lilsnce »7 liuL w.d the Jreavy »f the Three
Luperors (Lerman, Ausatrian and ‘usslan) of June 1, 1881, embodied
clauses of {this counocern, OSuch treaty provisions are the usual way
by wtich conventional neutrality is cxpressed, DBut all the examples
as Bhown abeve are counventioral provisional neutyality, applying

t0 a2 particular case of war, Thore is 8189 douvsuntional perpetual
neutrality, For iostecce, Te Treitd d: Viemenne of 1815 affirmed
the status of perpetual neutrslity of OSwitzerlsnd, In the Treaty
of London of 1831, Article VII reazda: 'la Belzsique, dans les limites
qui lui sont regonnues, forwmersa uu Jtat indbépendant et perpétuellie.
meut seutre, T1ls uerg tenus Ad'observer oeiLis neutraliié & 1'égard
de tous les autras Ttats,” I t.c rcaty o. loudou of 1889, the
sage olauge was lusortod,as a result of Holland's recognition, The
Praité ¢e Vierne ol June 9, 1835 (arbvicles $,8,9), couderred s status
of perpstual neutrelity on anctiler slsie, il République de¢ Crasovie,
The Treaty of Tondon of April 19, 1839, brouvglt ahout one more state
rerfaitenert neutre, lixembur., Iwenty ;e:rs later, tle Treaty of
Londor of loyember 14, 1868, required Jreece to be a perpetual neu-
tral statefArticle II), ‘he .reaty of londou of Lareh 29, 16064,

further confirmed the lreaty of .ondon of Noveuver 14, 1363,5332#

2o v =

#2824 Bee lotes Hos, 2£9-308, Julvo, tome 111, meo, 2:504-2314,

On Augugt 1, 1885, Clirgul.r doto Jud Ged, alouod by Jougo Free
S1s te, dooclaring mhmk its status of rerpetual neutrality, as
. repult of the provislons in Shapter I11 0f the Generali sct
of the Conference ~f Derlin, signed on Fehruary 26, 1885,

Jee¢ British ard - oreign Itate Yapors, Vol, 76, p. 4,

Dédu and Jessup, "heutrality laws, Ferulations and Treaties™,
1939, pp. 70-71,

re the problem of "dongo Free State” as & re-l"state"? see
Hwal~Chun Ia, "the Dootrine of Recognition in International

Law", 1941, University of Ottewa,
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Singe neutrality is an attitude of impertiality and
abstention, deliberately taken up by a state and acquiesoed in by
the belligerents, it cannct begin before the outbreak of war beasomes
known, It is only then that third states can make up their minds
whether or not they intend to remain neutral, As soon as they de«
terminek to adopt an attitude of impartiality, and the belligerents
sequiesce in their choige, the duties deriving from neutrality are
incunbant upon them, A declaration of neutrality is not indispens-
ables to the comnencement of the statug of neutrality. It has long
beon the usual prastice of belliperents to notify the outbreak of
war to third states so as to epable them to make their desimion,
but formarly this was not in strict law nesessary, KEnowledge of the
outbreak of war, however obtained, gsve a third stete an opportunity
of eoming to a decision, and, if it remnined neutral, its neutrality
dated from the time when it first knew of the ocutbreak of war,

But 4t is spparent that an immediate notification of war by bell-
igerents is of great importance, as exocluding all doudt and con-
troyersy regarding inowledge of the outbreak of war, ZFor a neutral
state may in no way be made responsible for aets of its own or of
tts subjectis which have been performed before it knew mf of war,
although the outbreak of war might have been expested, For this
reason Artiols II of Hague Convention III1 enacted that belligerents
must without delay send a notifioation of the outbreak of war %o
neutral powers, and that the oondition of war should not take effeot
in regard to neutral Powers until afier receipt of a notifisation,
unless it was establimhed beyond doubt that they were in fact aware

of 1its outbreak,
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is olvil war Eutwmsmmemwiemsus becomes real war through
reaognition of the insurgents as m belligerent powers, nsutrality
during a civil war begins for every foreign etate from the moment
recoghition is granted, #333#

When a status of neutrality has commenced, efither with
or without a declaration of neutrality against the belligerents, the
neutral state usually makes another kind of deslk ration of neutrality
against its aitisens, proclaiming and promulgating regulations ooncer;
ning the enforcement of the principles of neutrality,or perhaps
establishes some organs entrusted with the work mfor ensuring
neutrality, as 413 the United States and Ohina in the earlier part
of the World dar of 1914-1918, liany atates enacted already so-called
"neutrality laws" within their damestic oodes or separately, 3ome
states have to follow their treaty obligations soncerning neudrality
embodied in political or ocommercial tresaties, Except treaty obliga-
tions, International law leaves it to the discretion of each state
40 take the measures necessary to ensure neutrallity, #334#

For ingtence, up to date, (1) States that enacted muniscipal
neutrality laws within eonstitution or oivil or psmal code or gonsu-
lar cole or code of military or neaval Justice or other domestio
codes, are: Argentine, Austria, Belglum, Bolivia, Brasil, Chili,
Colombia, Costa Rica, Puba, Demmark, Dominiean Republie, Souador,

El Salvador, France, Uermany, Greece, (uatemala, Haiti, Honduras,
Italy, liberia, Iuxemburg, liexico, The Netherlandg,lNicaragua, Horway,
Panama, Paraguay, Peru, Poland,,Portugal, Spain, Switzerland, Turkey,
v, 8, 8, R,, Uruguay, and Venesuela, (37 mtates)

(2) States that enacted separate permanent laws or acts

respsgting neutrality, are: Austria, Belgium, Brazil, United Kinglom,
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Australia, Canada, Ivish Pree State, New Zealand, Chile, Colombia,
Costa Rlea, Osechoslovakia, Demmark, Dominiean Republic, Equador,
El Sslvador, Estonis, Finland, France, Germany, Yreess, Guatemals,
Honduras, Ioeland, Iraq, Italy, latvia, Libveris, Iithuania, Mexieo,
The Hetherlands, Nicaragusa, Norway, Panama, Peru, Rumnia, Siam,
Spain, Sweden, Switzerland, Turkey, W, 3, 3,, Uruguay, Venezuels
and Yugoslavia, (45 statesl and nations)

(S) States that had enacted separate temporary neutrality
decrees, are: Argentine, Austiria, Belgium, Bolivia, Braesil, United
Kingdom, 4ustralia, “anada, Irish Free State, Hew Zealand, Bulgaria,
Chile, China, Coleombia, Cubs, Venmark, Dominiean Republie, Louador,
Kgypt, El Salwsdor, Estoniae, Finland, Frange, Germany, Greecs,
Guatemals, Haitsi, Hewaii, Honduras, Iran, Iraq, Italy, Japan, latvia,
Iiberia, luxemburg, Mexico, the letherlands, lNisaragua, lorway,
Pansma, Paraguay, Peru, Zoland, Fortugal, Pumania, Siam, Spain, Sweden,
Switszerland, Turkey, U,5,5,R,, U.8,4,, Uruguay, Venezuela and Yugo-
slavia, (56 states and nations)

(4¢) States that had promulgated rules respeating neu-
trality within their proclamations of neutrality, are: Argentine,
Augt¥ria, Australia, Canada, Union of South Africa, China, Denmark,
Japan, Liberis and Peru, (10 states and nations)

(6) States that had proelaimeé formml declarations of
neutrality against belligerents, are: Argentine, Belsium, Bolivia,
Bragil, United Eingdom, Australis, Bulgaria, Chile, China, Uolombia,

$333¢ Oppenheim, Vol, n 1940, s\p. 529-530,
#5347 Fauahille, tome 2 (Vol, IV), Dp. 644, 646,
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Cuba, Penmark, Dominigan Republis, Esumdor, fstonia, Finland,

Prance, Germany, Greece, Guatemala, Haiti, Hawail, Joniuras, Iatyis,
lexioo, the Netherlands

I{thusnia, Iran, Italy, Japan,/Bicarahua, Norway, i’nnama. Pnraguay,

Peru, Portugal, Rumenia, Siam, Spain, Sweden, Switzerland, U,S5,8,R,,

U,8.4,, Uriguay, Venesuols, and Yugoslavia, (46 states and nations)

(8) States that, in time of war, are zuided solely by
tle general prinaiples of the interrational law of nsutrality wikhout
domestio legislation, are: Albania, Ethiopia and Hungary, (3 states)

(7) Treaties congerning neutrality are numerous: China
hat eonsluded/eight susch tresties with the United States of Ameries
(Treaty of P::c&:‘gity. and Commerce of July 3, 1844, emd of June
18, 1858), i‘r:xfm (Preaty of Amity, Commerce, and Navigation of Ost,
24, 1844, and/Juns 27, 1858), Sweden and Horway (Treaty of Pesse, Am-
1%y, and Commerce of Mareh 30, 1847; Treaty of Commerce and Hevigation
with Sweden alona ox July 8, 1908), Italy (Treaty of Amity, Commerce, mm
and Havigation of Oot, 26, 1866) and hptgt(’al.‘g::y of Pemoe and Amity
of 1872), The United States had consluded/forty-seven such treaties
with Erance(1778, 1800), The Netherlands (1762), Sweden (1783),
Prusais (1785, 1888, 1799), Morosso (1786, 1836), Great Britein (1794,
1871), Algiers (1796, 1815), 3pmin (1795, 1819), Tripoll (1796, 1805)
Tanis (1Y97), Sweden dnd Horway (1816, 188¥), Colombis (1824), Central
Amgrican Federation (1885), Brasil (1888), kexiso (1831), Chile(1832),
Vengsuela (1836, 1860), Greece (1838), Peru and Bolivian Confederation
(1836), Sardinis (1838), aousdor (1£36), China (1844, 1868), New
Granada (1846), Guatemals (1849), E1 Salvador (1850§1870), Pexu(1851,
1866, 1687), Russis (1854), 8leily (1866), Bolivis (1858), Japan(1858),
Hatti (1664), Deminiean Republie (186%7) and Italy (1871). France

had concluded at least thirty-one such treaties with U.S8.4,(1778,1800),
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Meoklendurg Sehwerin (1779), the retherlands (17¢5), “nglend (1786),
Russia (1786), Hamburg (1789), Spain (1795), Portugal !1%333},31c11y
(1805), Brasil (1826), Tunis (1830), Tripoll (1830), kexieo (1831),
Chile (1832, 1846), Bolivia (1634), Texasm (1839), Venczuels (1843),
Eouador (18483), China ( 1844, 1858), New Granada (1844, 1857),
Guatemals, (1848), Costa Riea (1848), Dominiean Republis (1858),
Honduras (1857), Z1 Salvador (1858), Niasaragua (1859), Peru (1861),
and Turkey (1930), Sngland had conoluded at least twelve suoh treati-
o8 with france (1786), Russia (1793, 1797), Spain (1793}, Portugal,
(1810), Zmpire (1793), U,3,4, (1794, 1871), Sweden (1803), Brazil
(1887) and Tunis (1875), ‘There ars some multilateral treaties also
embodying clauses of neutrality, sueh as: the Hague Conyentions of
1899 and 1907, Convention soneerning Aly Navigation of 1919, Conven.
41on concerning Freedom of Transit of 1981, Convention eonserning
Rézgime of Haviiable aterways of International Concern of 1921,
Convention Jorme erning Prineiples and Iolicies to be Followed in Matt-
ers Conocerning Chinm of 1982, Convention soncerning Navigation of
the Xlve of 1922, Convention Congerning Freedom of Transit and Havh-
gation of the Straits of 1923, Convention Conserning the Development
of By&raulic Power Affeoting More Than One State of 1983, Convention
Congerning Transmission in Transit of Eleotric Power of 1923, Con-
vention coneerning Internmational Régime of Maritime FPorts of 1983,
Convention conserning International Régime of Rallways of 1983, the
Havanas Convention concerning laritime leutrality of 1988 (U.3,A,
ratified in 1952), Convention sonserning Commercial Aviation of 1928,
Conventiion concerning limitation and Redustion of laval Armaments of
1930, the Argentine Convention eoncerning Anti-Way,Non-sggreasion,
and Conoilistion of 1933 (which contalins neutrality olauses and wes
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ratified by some member-states of the league of Nations), Oonvention
eoncerning Mreedenm of Transit and liavigation of the Straits of 1936,
Proocds-verdal soncerning Submarine Warfare of 1936, MNyon Agreement
against Submarine Attaock of 1937, Vgolaration rezarding Rules of
Keutrality of 19258, ste,, In meny of these conventions, Toninions
are tLe sismatories, From 1778 to 1938, $wo hundred and seventy-two
treaties respecting neutrslity are possibly to be scllected, Their
influence on the discreticn of each state to take the messures nece-

ssary %o enmure neutrality is simmificant, #3354

Beutrality ends with the cessation of wey, or through
a hitherto neutral state bezinning war against one of the belligerents
, or through one of the belligerents commencing war against a hitherto
noutral state, Duties of neutrality exiet only so long aB state re-
maing neutral, A nmere violation dces not ipso facto bring neutrality
to an end, That war breaks out between one of the belligerenta and
8 hitherto neutral state simply bvecause it does not suit the bellige-
rent any longer to recognize iis impartial sttitude, or because it
does not suit the neutral to remain neutral any loncer, constitutesn
ipsc facto a vioclation of neutrality; for & neutral oucht not, in
principle, to abandon 1t except for a reason not conneoted with the
cause of the war in progwess, nor ought £ helligerent to draw tle neu

tral into the war, i‘336#
Y. 3 tion:

Any act viclating the general principle2 snd laws of

#3836 Dedk and Jessup, "Reutrality Lewp, Rezulations, and Treaties™,
1615 ppe DBorchard & Iape, p. 276,

#3864 Oppenhaim, "Internationsl law", Vol, If, (1940, 6th ed, by
Isuterpasht) pp. B38-534,
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noutrality will saammbgnetahe cive rise to lezitimate reprisals

inocluding war and sompenmation, #2237

VI, Hgutral Rishts and Ditlea:

(1) Duties of belligerents;- (4) Belligerents shall
not apply the law aof war to the nationals off neutral states who
1live in the belligerent states without any ect of hostility, (B)
Bglligarents shall not seize on enemy ships the neutral goods which
are not contraband of war, (0) Belligerents shall not dmmmwmymmem
commit any est oif hostility asainst all neutral ships and shall not
seise anpmy _;oods on neutral ships, (D) Belligerents shall not
gapture enemy ships in the territorial wators of neutral states and
ghail not make any modofieation to the rules applying to pacifie
commerce., (o) The property on high seas i8 inviolable, The merchant
ships cf beliizercnts as well as of neutrals shall not be subdbjeat
to confiscation or destruction by belligerent navy except in the case
of immkey carrying contraband of war,

(2) Rights of belligerents:- (4) A helligerent lLas a

right to resort 1o coercive measures to prevent its ecneuny from mm

#3837+ Professor S, . Chow, "International Lew", 1937 ed,, Oh3 & 21
veeclaration of wondon, 1.09, srts, b2 & 4,
Galvo, tome III, gea, 2285-2289,
burouRrrd & lﬂba, ?\. 5-5.
Oosentini, "Code Internstional de la Palx et de la Guerre”,

1937' ;11'10. 1966 P. 524.

On Jan, 8, 1941, iriﬂh Free State srotested that German
planes had bombarded Irish ter-itory, On Jau, 7, 1081, Cermany
veplied by saying that Germany would pay compensetion, if
tue Irish ¥ree State oould prove that the boubardment was
sk commitied dy German planes, (A, J, I, L,, April, 1941,
Ppe 378~378, On June 13, 1942, Irish free Staote demanded
indemnity Miof Germany for the sinking of the ship "City of
Bremen, Om July 7, 1948, srgentine deoclared that Germany had
sxpressed apology and pald compensstion for the sinking of
the boat "Vistoria®, (A,J,I,L,, Oot. 1942, pp, 122-130), On
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samakbky recoiving ald from a neuiral, (B) Belligerents may apply
tis law cf war to &ll tho neutral ships which participate in hostille
ties ¢r espionare, (C) Delligerents may repress the tranaportation
of all contrahan§7ggawar by epplying the law of war to ghips that
disresard tlhile prohibition, (D) Belligerents have s ri;:ht to repress
the viclation cf an effeective blooisnde, (is) Belligorents have a
right to viait ships o: high Beas and in the territoriel watere of
ballicerents, with a view to assuring treir lemcal statuc and the

rature of their cargc,.

(3) Neutral ri-htai- (4) lNeutral states may legitimately
continue to exerocise the rishts whioch an independent stmate exeroises
in time of peace, (B) Heutral stares may adopt all their military
forces to defené their neutrality. (C) A neuiral state may unite

all other neutral siates to dofend theiy common noutral risl tu,

(4) Neutral duties:~ (A) Heutral ststes shall refrain
from participating in XEEM war and shall not direotly or indireotly
inorease the forases of either belligerent or afford any assistance,
such as the passage of tgoopa of belligerents, aid in the materials
of war, publiec loan, eto,, except periaps in pursuance of a prior
treaty oblicationm, (B) Heutral states shall not tolerats on theiy
territories (land domain, territorial waters, aerial domain) any
agct of war, (C) Neutral states shall not permit their oitizens or
inhsbitants within theiy Jjurisdioction to a2id the onemy of either
belligerent party as in accordance with strict neutrallifig oblipations
The citizens of a neutral state who ald a belligerent nust take

tu.6 consequensces aud Wwill not be protected by their own government

Seps. 16, 1941, fanama demanded indemnity of Gep for tre Bink-

£ two Panama shipew (Sesss & Lontana), (..J.1,L,,Jan, 1082,
;?%22. o 300 also ¢ following note no.'ﬁgE. re ‘osdes,
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from the peneltles which the agurieved belliwerent may infiiaet,

(6) s0ts vl neublrsl siaves coumidered rostile:- (4)
t0 mammmm suocour either belligerent by esending troovs or warships
or by subsidies in any forn, (B) to permit or tolerate the passeue
of the srms of either belligerent on neutral land, (C) to permit
the warahips of a helligzerent gtale to obtain war supplies or equi-
pment in neutral ports or neutral territorial watess, oxeept in the
sase of urgent necessity., (D) to faoilitate the formmtion of either
bellizerent army, (T) to vermit s belligerent war ship %0 sell its
prizes in neutral ports or neatral territorial waters, exscept in ca-
88 of taxing refu-e provided that aueh permlit to refuge does not
facilitate tho nmilltary operations of either bellizerent, (F) to
vermit tie oivizens of a neutral stmte to he volunteers in bolligo;
rent arnles or to participate in any hostile aot,

ro~
{(6) Aats of neutral sitales/concilable with neutrallty:-

(A) T™e passaze of belligereat troops on neubral tersitory without
the permisgin of the neutral ata‘e, [B) Thie citizens of a neutral
state as volunisers ian ¢ither belligerent army without the permismsion
of their own neutral government, (¥) Impartial trade of arme and
munitions of war mmde by neutral ocitizeus at own risk without the
protection of thelir government, (¥) All seis favourable to either
belligerent not prohibited by domestic law, (&) The aid afforded

to belligerents for transporting the wounded and sick across the
neutral territory. r3350#

#5387 Comentini, "Clode Intermatiorn 1 3e ls Paix ol &e la Cuerre”,
1987, pp, 381--389; Articles; 19564, 1968-1967, 19906-1998,
Encyalovedia o2 the §:.21-1 “clencer, Vol. 71, "eutrality",
by Llrefessor Jessuy,
Pfankuahen, "4 Doocumentery Textbook in International Ilaw",
1940, p. 849, Foignet & Du,ont, Ile & IVe smsction,
p. 597-812, 634-670,
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In rezard to the fundamental prirncisles of neutral
richts in naritine war, the following sSeven rulzs may he taken as

a ;008 surmary:

(1) "Paper” blockads aro ille.;al, £ blochadc to be
binding muet ve oSfectively maiatulied Dy ao: alequale” .aval foree,

(5) wven eacny guods oo 8afe wn a weutrol ship, LT they
are a0t cvutravaud and il tuoy are mnt destlued Lor o blockaded ports
"fres suipa muke froe ooas'',

(3) lieutral goods are uafe even vl an enemy ship, 1f
they are not contraband and if they are not destined for a blockaded
port,

(4) A fortiori, noutral -oofs are snfo on a neutral ship
but only if whoy ara not coniraband and if they are 1ot destined for
a blockaded port,

(5) Contraband oods are dividel into two ogategories;
absolute and ooaditiocnsal,

(5) Abaclute cuotraband comcists 27 oodg exclusively
uged for war and destined for an eoncny gountry, eve: if passing
theouzh & neutral gouatry en route; the rule of"eontiuuous voyaze”
applies,

(7) Conditional contraband conslists of soods which may
heve a peaseful use but which are slso suBsecpiible of use in war
and whigh are 2eatined for the armed foroes or a government depart-

mont of & bellizerent atate, The rule of "gontinuous voyage" doces

not apply., F359%

#2094 Jessup, "Heutrality, Its History, “conomics and law”, Vol,
111, {t.e .orld dor Jeri-a", Ly turlin-tsr) 1536, <refage,
e X, Brokard & lage, rr, 16-17,
.8 Bemim, VA Diplomatle ..istory of tLe Lnitesc Ciales?,
1938, p. 591.
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THE STATUS (F H(B-BRELLIGERKECY
FRQGL WORID WAR I %G WORID WAR II, (1)



Shaptex Vi:

PHE STATUS OF HON. BTLLIGKREROT
FRAY WORID WAR I T0 WonRid #AR IX, (1)

NHotwithstandin: that the hardly developed principles
and laws of neutrality, through tire four ktundred yearz hetween
18th and 19th centuries, had ained _rourd in 1907, a unew univerasal
moverent toward interratiracllsr and collectivae goguriby has
characterized tre 20th century, the Fourth Period of the evolution
of the status of non-belligerencay, It -nes without sayivg that,
during she Jorld ¥ar of 1914-1918, only seven yoars aftqr thely
formal ¢stablishment, thnse lLardly developed rules l.ad already
been éestroyed in various cases, in perticular of the vioclation
of Belgium'sm neutrality, the unlawful deatruction of neutral trade
and the partisl attitudes of many imerican Republics in favour of
she United States since April,1917 (see Jote 208),

In the Introduotory Hote for the “Zxtract of Grotius!
"law of War and Peace", Irofessor George Grafton Wilson of Harvard
purposely reminds the world that "In the dedication of his ¢reat
work, Ve Jure Belli ac Paeis, to Louis XIII of france, Grotius
addvesses ihe ¥ing as “everywhere kmown by the name Just no less &
than of Lowi&,...Just, when you call back to life laws that are
on the verge of buriml, and with all your strength set yourself
agatust the trend of an age whioh is rushing hesdlong to dastruﬂt;on
;;....whnn you offer nc violence %o souls that hold views different
from your own in matter of religion;,,,when by tho exercise of
your suthority you lighten the burden of oppressed peoplead,”....
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eseoiiintory in the more than three centuries since Grotius wrote
soons %o have demonstrated the correctmess of his view in spite

of the fact that many a state has not yet realized that the state

is "truly fortunate whioh has justice for its boundary line", In
1625 Grotius significantly said "there im no stete 8o powerful that
i% may not sometime need the help of others outside itself either for
purposes of trade, or even to ward off the forces of many fdreign
n.tionn‘unitod against 1t," To thome desirous of understanding the
fundamental prinoiples which have mmkidmim motivated some of the
greatest atateasmen of modern time and the basee upon which a state
which is to remain essentially sound must rest, a reading of Grotius'
Prolegomena to the law of War and Peace is ocommended," #340f

T™his is ke a ocorrect demonstration of the gaia general
tendency of the world in this new period sinse 1914 A,D,, That is
to may, the world has EEINENENBEEREREENEBEER heon devoting its
efforts no longer to the vegulation of the natural fast of war and
the coBrdination of the customayry rules of neutrality, but to the
oritic on, and the solution of, the fundamental prodlems of the
railon’h'itro of Mmms war anﬂ?g;utrallty, with an i1dea of just pesce,
Thig fundamental chanze is sigmificans, because, on the one hand, it
represents a new progress in International law and, on the other
hand, beoause it endorses the memorable efforts and ashievements
rendered during the Middle Ages, #34)¥

#840¢# 7ilson in :merican Journal of International Iew,April 1941,

Pe_ 20D
Borahard'rightly explained, 8o far as the status of non-bell-

igerenay is congerned, in his book "Neutrality For the
United 3tates" (p., 279), by maying that "the way to pesce
lay 1n”tak1ng the right side. This was ¢alled internation-

alism,
#3414 lowat mays in his "4 History of EZuropean Diplomsey"(Vol, II,
1914-1925, ps 179) that "In the United States the great
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The first fact, serving the new tendenoy, is no doubt
the "Fourteen Pointas For A Peace Acoeptadle to the United States"
pronounced on January 8, 1918 to the United States' Congress by
Presldent Woodrow Wilson, one of the greatest statesmen of modern
time, The text of the FTourteen points of the Wilsonian principlem
reads:< "The program of the world's peace , therefore, is our pro-
gram, snd that program, the only possible program, as we Bee it,
is this;

1, Open covenants of peace, openly arrived at, after whigh
there shall be no private internstional understasndings of any kind,
but diplomecy shall proceed always frankly and in the publie view,

2, Adsolute freedom of navigation upon the seas, outaide
tepritorial waters, alike in peace and in war, exoept as the seas
may be olosed in whole or in part by internationesl action for the
enforcement of internstional covenants,

3¢ The removal, so far as possible, of all economie
barriers and the establishment of an equality of trade conditions
among all the nations eongenting to the pemce and associating them;
selves for its maintenance,

4, Adequate guarantees given and taken shat national
arnezents will be reduced to the lowest point consistent with
domestis safeky,

5+ A free, open-minled, and absolutely impartial ad-
justment of all eolonial olaims, based upon a striot observansce of
the principle that in determining all sush questions of soverelignty
the interests of the populations congerned must have equal weight

contest to0k plaes,..over,..,the Covenant of the League of Bations,

It i8 impossible to say who was the originmtor of the league;
wilson, Smate, Cesil, Bourgeois had their part, But the idesa

wag not new, Dante's "De lionarchia", the .rand Dessein of
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with the equitable olaims of the zovermment whose title ia to be
deternined,

6. The ovacuation of all Russisn territory and such =
pettlenment of all questions affeoting Russis as will secure the
best and freest cooperation of the other nations of the world in
obtaining for her an unhsmpered and unembarrassed opportunity for
the independent determination of her own political development and
national policy ané assure her m of & sincere weleome into the
sooiety of freo nations under infititutions of her own chooming; and,
more than a welaoome, asailstanse also of every kind that she may need
and may herself desire, The treatment sccorded Russis by her sister
nationg in the months to eome will be the acid test of their good
will, of their comprehension of her needs as 4istinguished from their
own interesis, and of thelr intelligent and unselfish sympathy,

7, Belgium, the whole world will agree, must be evacusted
and restored, without any attempt to limit the sovereignty whieh
she enjoys in common with all other free nations, No other ®Bingle
act will serve as this will serve to restore confidence among the
pations fn the laws which they have themselves se¢t and determined
for the government of their relations, with one another, Without
this healing act the whole @truoture and validity of internstional
law is fosmever impaired,

8, All Frenoh territory should be freed and the invaded
portions restored, and the wrong done to Frange by Prussia in 1871
in the matter of Alsace~Iorraine, whisch hes unsettled the pease of

Hemri (uatre, unr: reanonodlsohomoa f%ﬁ a league, The War,
ns pur bro the old idem powerfully to the fore,”

ME#t ﬁﬂ, “A‘ﬁplmtu Bistory of the United Statea“.. PPe 618-
621, 4B regards the United ctates' public and governmental :

opinions that the Allies’' cause was"rigzh$] see Mowat, “A Hiutﬂéy
of Europeen Diplomaey", Vol, II, (1931) pp. 86 et suiv,
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the world for nearly fifty years, should be righted, in order that
peace may onoe more be mmde secure in the inmterest of all,

9¢ A readjustment of the frontiers of Italy should be
effooted along elsarly resognisable lines of nationality,

10¢ The peoples of Austro-Hungary, whose plase among
the nations we wish to see safeguarded and assured, should be aeoord-
ed the Lreest opportunity of sutonomous development,

1l, Rumania, Serhia, and iliontensgro should be evaguated;
oscuplied territories restored; Serbis meeoxded freec and secure acaess
$0 the Ses; and the relations of the several Balkan states to one
another determined by friendly eounsel along historieslly established
linss of alleglanse and nationality; and international gusrantees
of the political and econamis independence and territorisl integrity
of the soven Balkan states should be entered into,

12, The %Purkish portions of the present Ottommn Zmpire
ghould be assured a aecure smovereignty, but the other nationslities
which are now under Furkimh rule should be assured an undoubted
soeourity of lide and an ahsolutely unmolested opportunity of auto-
nomous development, and the Dardanelles ashould be permanently opened
ag & free paggage to the ships and commerce of all nations under
international guarantes.

18, An independent Polimh State should be erested, whieh
ghould inslude the territories inhabited by indiaputably Pelish
populations, whish should be assured a fres and aegure aoccess to
the sea, and whose politiosl and esonomie independenss and territo-
ria} integrity should be guaranteed by internmtional soyenant,

14, A ganeral agsociation of mations must be formed under
specific covensnis for the purpose of affording mutual guarantees of



163

pollitical independence and territorial integrity to gresat and small
statas slike,” #348¢#

The secsond faot is the so-omlled "Var-Guilt"and "Way
Criminals® clsuses in the Treité de Versailles of June 28, 1919
(Articles 251, 287-230) which, for the first timeg in mofern history,
pronounced war as a orime and inmpogsed responsibility and penalty on
war oriminals, Article 831 of the Ireaty reads; "The Alllied and
Assowiated Governments affiym and Germeny accepts the responsiMliity
0f Gormany and her allles for sausing all the loss and damage to
which the allied and assooiated Governments and theiyr nationals have
beenr sulfected as a conmequence of the war imposed upon them by the
aggression of Germany and her sllies,” Thias artigle rankled mosi
with the Germens, Fart VII, "Penalties", Artieles 287-230, may be
quoted as follows: "The Allled snd Agasociateld Powers pudblisly
arralsn Willdam II of Hohengolleyn, formally Geyman Emperor, for a
supreme offence againgt internationsl morality and the sanctity of m
treaties,” A special tridual of five julges, one appointed by esch
of the Principal Allied and Aesocieted States (Ameriean, British,
Prench, Italian and Japanese), was to be ocomstituted to try the
ssccuded and to "fix tis punimshment”, "thersby assuring hin the
guarantees essentisl to the right of defence,” An address was 1o
be presented $o the Govermment of the Fetherlands for the surrender
of the ex-Kmiser (Article 227), It is regrettable that the Govern-
ment of the Netherlands refused %o extradite the acoused; hesause,
roeplied the Dutoh CGovermment, it would de eontrary to international
usage for them to surrenfer a "politisal refugee,"The Geyman Governd
ment (Article 228) also reeoguized the right of the Allied amd
Associated Fowers %o bring before militery tridbunsls psrsons acoused
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of having comaitted aets iu violation of the laws and oustome of wer;
it underiiflitook to hand over such asoumed persons as the Allied
and Asacciated Powers should specify by namejthe lista prepared
by the Allles included the names of the Crown Prinoee, of Hindenburg,
o2 Iudemdortf, and of almost every prominent fizure on the German
#1de during the war, After a compromise was reached, the German
Governmneut agreed to bring twelve of the aceused (against whom defi-
nite and flagrant breaches of the jaws of war were allsged) before
the German Supreme Court at leipzig, the Allied Governments asting
a8 prosecusors, The trisls took place in 19281, 8ix of the asccused
were convicied, and seutenced to terms of imprisonment, TYet as
Erofessor Mowat saye; "The trial of Williem II of Hohenzollen, with
the best legal brains of all the zreat states u"ﬁ'ﬂn the facts
and documents, snd defending theiy views, would, whatever the
verdist, have becn the moat striking exposition of internationsl
law &nd morality which it is possible to conceive, It is reslly
rezrettable that the cause of good international relations lost a
great ohense," f343+

The third faet, the mosi importaut, is the conelusion
af the Covenans of the lesgue of listicns, Faxt I of the Pease
Treaties of 1919 and the sonstitution 0f the Iesgue of Nations
(e2fective on January 10, 1980),

$348F Lowmt, Vol, II, 1914-1925, pp, 168-169, 150.154,
Gy Mo Gathorne-lardy, "A Short History of International
Affaire, 1920-1938", 1939, pp. 26-87,
EJ.Hs Carr, "Intarnahonal Relations Since the Pease Tresties]

1938, pp. 46~48,

The moral delinguencgss of Germany, siressed in Great Britain
and Franoe, were, in particulaw, the violation of Belgian
neubtrality, Ve wanton devastztion nf ths ocoupied territo-
riea, »nd the killing of civilians by bombing from the air
and by unresgtiricted submarine warfare againet merchent shipasl
lea!’r. Ps 4B,
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The "Preambls" of the league Covensnt roads: "The High
Contracting Parties, In order to promote international cooperation
and Wﬂ‘o international peace and sedurity by the asceptance of
obligations not to resort to war, by the preseriptfon of open, jJust
and honourable relations between nations, by the firm establishment
of the undersiandings of international law as the astual rule of
conduot among Governments, an® by the maintensnce of justice and a
ficrupulous respest for all treaty obligations in the dealings of
organized peoples with one snother, agree to this 8ovenant of the
leazue of Hatious,”

Artiols I reads: "Any fully self-coverning state, WEHNEK

Dominion or colony....may become 8 member of the I8a uG,..."

Artiocle 2 reads; "The sotion of the lcague under this
Covenant shsll be effected through the instrumentality of an Assembly
and of a Counsil, with a permenent Secretariat,”

Article 5 resds: "##1) the Asmembly shall consist of
#hm Representatives of the members of the league,...(#23) the Assemdly
shall mset at stated intervals and from time to time as oceasion
BAY require....(#3) the Assembly may deal mt its meetinge with any
matter within the sphere of action of the league or affeoting the
pence of the world, (#4) At meetings of the Aasemdbly, each member
of the league shall have one vote, and may have not more than three

Representatives,”
Article 4 reads: "(#1) The Couneil shall consist of

Bepreseutatives of the Frinocipsl Allied and Assogiated Powers, to-
gether with Rnpresanwmv;;ﬁaleatea by tho Assembly from time to

time in its disdretion,,..(#3) The Council shall meet from time to
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tins as ocaeslon may require, and at least onoc a year,...(#4) The
Gouncil may desl at its mestinzs with any mattor within tin sphere
of action of the league or affeating the peace of tho world,...($6)
A% meetings of the Council, each memher of the Ieaguo represented

on the Gouncil shall have one vote, and may have not more than one
Representative,"”

Artiele § reads: "Excert where otherwise expressly pro-
vided in thig Covenant or by the terms of the presont Treaty, deci-
sfons at any meeting of the Asmembly or of the Councll, shall require
the egreement of all the members of the Ieague represented at the
neetingeses”

Article 8 reads:; "The membera of the isarus reoognise that
the maintensnce of pesce requives the reduction of national armaments
%o the lowest yoint consiptent with national safety and the snfuroome

meng by oormon action of international odlizotions,..,"

Article 10 reads:; "The members of the league undertaks
to resreot and preserve as agairst external aggresaion the territo-
rial integrity and existing political indepandence of all members
of the Isazue,...”

—

f

Article 6 reads: ",,.(i8) the expenses of tho League
ghall be borne by the members of the Iamgue in the proportion #ecided
by the Assemily...."

Article 7 reads: "(#1) Tho secat of the Ieague 1s establ-
ighed at Cenevs,,,(f4) Representatives of the members of the ILeague
and offiolals of the Ieague when engazed on the business of the
Ieague shall enjoy diplomatio privileges snd imuunities, (#5) The
buildings and » property oceupled by the leasue ov fte offlslals
or by Represeniatives atteniing ite meetinge shall be inviolable.”

Aytiole 1l reads: "Any war or threat of wnr, whether
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Amaadiately affeoting any of the members of the League or not, is
heredy declared a matter of congern to the whole league, and the
leagus shall take any action that may be deemed wise and effestual
%o safeguard the peace of mm nations,..,.”

Article 18 reads: "The members of the lsague agree that
if there should arise between them any dispute likely to lead o a
rupture they will submit the matter either to arbitration or Ju&i;-
olial settlemant ot to engquiry by the Counsil, and they agree in no
case to sesort to war until three months after the award by the
arbdhitrators or the judiocial decoision or the report by the Couneil..y

Article 13 reads: ",,,The members of the Leazue azree
that they will oarry out in full good faith any award or dsoision
that may be rendered, ani that they will not resort to war against
a memhey of the Isague whish complies therewith, In the event of
any failure to carry out suoch an award or deoision, the Counsgil
shall propose that pteps should be taken to give effeot thereto,"

Article 14 reads: "The Council shall formulate and sub-
=it to the members of the lesgus for adoption plans for the estab-
lishwent of a ;ommnt Coupt of International Justisce, The Court
shall be competent to hear and determine any édispute of an inter;-
national chavacter which the parties thereto submit th it, fThe
Gourt may also give ank advisory opinion upon any dispute or question
nﬂ;nl to 4t by the Couneil or by the Asgembly,”

Artiole 15 yeads:",,,(##6,9,10) the members of the
League szree that they will not go to war with any party to the
d1apute which oomplies with the recommendations of the report (made
by the Oouncil or by the Assembly)....(#7) If the Counoil (or the
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Assemhly) faills to ressh a report whish 18 unmnimously agreed to

by the mombers #i thereof, other than the Representatives of one

or more of the parties to the dispute, the membeyrs of the league
ressrve to themselves the right to take such astion as they a&_mll
sonmider negessary for the maintenance of right and justice,,,(#8)
12 the dispute betwesn the parties is claimed by one of them, and
is found by the Counoil, to arise out of a matie y which by interna-
tiomal law is solely within the démestis jurimdietion of that party,
the Ccuneil ahall so report, and shall make no recommendation as to
its settlement,"

Artiels 16 reads: "(#1) Should any member of the league
resort %0 war in disregard of its covenants under Articles 18, 13
or 15, it shall ipsc faoto be deemed t0 have committed am amt of
war against all other memhers of the lIeague, whiah heresby undertake
immediatsly %o subjest it to the severance of all trade or finsnsial
relations, the prohibition of all intersourse between their mmtionals
and the nationals of the comenant-breaking state, ani the prewention
of all fimancial, commeycial or perscnnl intercourse between the
mationals of the covenant.breaking state and the nationals of any
other wtate, whether a member of the leagus or not, (#8) It shall
be the dusy of the @ounsil in sush case %o resommend to the several
GCovernmenta aoncernsd what sffeative military, naval or aiy foree
the members of the Isague shall severally eontribute to the armed
forees to be used 0 protectmk the oovenants of the Lesgue, (#3)
The members of ths Isague agree, further, that they will mutually
support one another in the financial and economic measures whigh
are taken under this Artisle, in order to minimise the loss and

inoconvenience resulting from the above mesmures, and that they will
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mituslly support one another in resisting any special measures
ained at dne of their number by the Covenant-breaking state, and
that they will take the nocessary steps to afford passage through
thair territory to the foroes of any of the members of the Ieague
which are sooperating to proteot the covenants of the league, (#4)
Any member of the lgacue whioch has violated any covensnt of the B
league may be declared to be no longer a member of tre Jeague by
a vote of tle Council conourreéd in by the Repbesentatives of all
the other members of the leacue represented thereon,”

Article 17 reads: "(#1) In the eveny of a dispute
betwesn a member of the leazus and a state which is not a member
of the Ieague, or between states not members of the lLeague, the
statem or states not members of the leazue shall be invited to
accept the pbligations of moembershid in the Isague for the purposes
of such dispute, upon such conditions as the Counecil may deem just,
If sueh invitation is sccepited, the provisions of Articles 12 to
18 inolusive shall be applied with such modifications as may be
desmed necessary by the Couneil, (#8) Upon suoh invitation being
glven, the Council shall immedistely inastitute an enquiry into
the eircumstances of the dispute and recommend sugh sstion as may
deem et and most effectual in the oirsumatances, (#3) If a state
g0 invited shall refuse to acoept the obligmtions of membership r
in the Iesague for the purposes of sudh dispute, and shall resort
t0 war against s meuber of the League, the provisions of Artiolse
18 shall be applicable as ageinst the state taking sush setion,
(#4) I2 both parties to the dispute when so invited refuse to accept
the obligations of membershlip Ain the lLeazue for the purposes of

such dispute, the Couneil may take such measures and make such
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recormendations as will prevent hostilities and will result in
the sottlement of the dispute,”

Article 18 reads: "Ivery treaty or lunternational engage-
ment entered into hereafisr by any member of the iea ue shall be
forthwith registered with the Seoratariat and shall as soon aJ
possible be published by it, No suoh treaty or internationsl engaze-
ment shall be binding uatil so registered,”

Article 19 reads: "The Asgsembly may from time to time
sdvise the reconsideration dy members of the league of treaties
which have begcome inapplicable and the consideration of Lnterna;
tional eonditions whose contimuance might enfianger the peace of the

world,"

Artiole £0 reads: "(§1) The members of the Ieague
severally agree that this Covenant 18 accepted as ebrogating all
obligations or understandings inter se whieh are ineoonsistent with
the terms thereof and solemnly underteke that they will not hereafter
enter into any engeazements inconsistent with the terms thereof,

(#2) In case any member of the league shall, before bscoming a
rember of the leagus, have undertaken any obligations inconsigtent
with the terms of this Covenant, it shall be the duty of such member
$0 take irmediate steps to proocure its relesse from such oblizationsy

Articls 21 realiss "Nothing in this Covenant shall be deem;
ed to affect the walldlty of internationsl engagements, such as
treaties of arbdbitration or regionsl) understandings like the lonyoe
Dootrine, for seouring the meintenanee of peace,"

Article 22 realdss "(£1) To those colonies and territories
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which as a gonsequence of the late war have ceased to be under
the sovereignty of tie States which foyme®ly governed them and
whieh are inhabited by peoples not yet able to stand by themmelves
under the stremuocus sonditions of the modorn world, there shgould
be spplied the prinoipls that the well-being and development of
such peoples form a sacred trust of eivilisation and that securities
for the performance of this trust should be embodied in this Cove-
nant, (#3) The best method of giving pratical effest to this prin-
6ipls is that the tutelaze of sush peoples should he entrusted to
advenced nations who, by reasocn of thelr rescurces, thely experience
or their geographical poaition, can best undertake this responsibi-
1ity, and who are willing to aocept it, and that this tutelage should
be exepoised Ly thom as Mandatories on behalf of the lesgue,.,,"

Artioh*zs %o 5 deal with the mattiers of international
aolperation and the unification of fnternationai organizations,

Article 26 reeds: "(#1) Amendments to this Covenant will
take offeoct when ratified by the members of the Issgue whose Repre-
sentatives oompose the Jounsil snd by & mejority of the members of
the league whose Representatives eompome tie Assembly, (#8) No
guoh amendnents shall bind any membex of the league whigh shgnifies
its Gimssent therefrom, but in that mase it shall geame to be a member
of the league,” #2344

#3444 With regard to the full text of the Uovenant of the Ieagzue
of Hations, 1ts wvarious voied amendments, but not yot in
force, and the proposals for its amendment, see;

"Ipgential Facts About the league of Hations", 10th ed, 1939,
published by t» lLeacus (in Fronoch and English editions),
Rart I,

S, Engel, "leagus Reform"(an Analysis of Official Proposalas
and Dissusaions}, Gensva Research Centre, 1940,

The Statute of the Permanent Court of Internstional Juatice
was passed by the leazue Assembly on Deec, 13, 1920, =



17e

The Iesgue of FNations hegan to funation in 1920, The
Aspenmdly meet ammuelly, Specisl Assemblies were summoned in 1926
(for the almismsion of Germany into the league) and in 1933 (for
Sealing with the Jino-Japaness Conflict of 1931), At the eonolu-
gion of the 15th ordinary Assembly in 1934 (mim after the mdmigaion
of U,2,8,R, into the Isague), the number of the member of the Ieasue
reachsd 80: Afghanistan, Union of South Afriea, Albania, Argentine,
Australia, Justria, Bolgium, Bolivia, United Eingdom, Bulgaria,
Cansda, Chile, China, Colombia, Cuba, Czeshoslovakia, Denmarik,
Dominican Repudlics, Eeusdor, Kstonia, Ethiopia, Finland, France,
Cermany {(withdraws) mamkifwkehmh notified but not yet effeotide),
Gresase, Muatemala, Haiti, Hungmry, Honduras, India, Iran, Irag,
Ireland, Italy, Japanf{withdrawal notified but not yet effestive) ,
latvia, ILiberia, Lithuanis, Iuxemburg, Mexico, the Netherlands,
New Zealand, Bicaragus, Norwey, Paveama, Parazuay, Peru, Foland,
Portugfal, Moumanis, Salvador, Siam, Spain, Sweden, Switzerland,
Porkey, U,S,3,%,, Uruguay, Venezuels and Yugoslavia, The states

A Protosol of 3ignature of the Statute of the Pewmanent Court
of International Juutiag was pummek signed on Dec, 16, 1930,
includ the"Optional Clause” for accepting the sompulsory
urisdietion of the gaid Court,
rofessor Hans Kelsen snya in his "Iaw And Pesce In International
Relations"(1942), "...0xperience teaches that atates submit more
easily to an internatlonal court than to an internstional govern-
ment, Treaties of arbitration have proved wp to now to be the
most effedtive., Seldom has & state refused to execute the deoi~
aion of a sourt which it has regognised in = treaty,,.The idea
of law, in epite of everything, seems still to be strongeyr thLan
sny other ideology of power,,..leth us rather concentrate and
mobilize the energles of those who are wedied to the 1dea of
peace for the establishment of an international eourt with som-
pulscry jurisdiction, thue preparirk the indispensable prerequi-
site for the mchievement of sny further progress,.,”"(pp, 169-170),
#3454 FProfessor S,R, Chow, "Develorment of tre Organization of
the lsagzue of Bations", Sooial Sciences Juarterly, Hational
Tu~Ean University, The Republic of Chine, Vol, IV, Ho, 4, 1934,
PPa 755-T744 A Xiat of states Menbers of the leasue for 1928
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not wembers of the league (in Oot, 1934) were the Unitei States of
Amerion, Lgypt (entered into the Ieague in 1937), Hed ez (ocalled
Kingdom of Ssudli Arabia since 1932) and a few minor states suoh as
Omen (in Eastern Arabia Pennisula), BK the Republic of Andorss
(between France and Spain), Duchy of Lonaco (in South Zastern France
near Italy), the Republiec of San karino (in lorth-iastern Italy)
and liarquisate of lichtenatein (between Austria and Switzerland),
The nppnnn‘uon*for membership of the last threc wore refused by
the Firat Assembly of tlm Ileague of Nations in 1930 on sccount of

PRERMKERENN the extraordinarily small size of
their territory, ¥345¢ After the outbresk of the Hsmmonkwauikdmusm
Buropean War in 1939, the Twentieth Assembly of the league took

rlace as usual, It was only after the Armistice of June 228, 1940,
between France and UYermany and of June £4, 1940, between France and
Italy, that the Seoretary-General of the leazue, M, Avenol, resigned
(on July 26, 1940) and left the Seeretariat to three other senior
Isazue ofiicials, The Ieague's aoctivitiem, therefore, wee thende
suspended,

promotion of

certrin suecess in the
CROMOENE /international

R R N s s

Apart from ite
eponomic and techniocnl coBperation end &f the gystems of arbitre-
tion and judiocisel settlement, the lsa-ue of Ratlone aontributed much,
iy through the settlement of politicel disputes, to the 1nternation;-
aliat institution of collective security, The Jeasuve of Rations
settled, or help to have mettled, the Dispute ococnoerning Vilna betw-
eon Poland and Idthuania in 1920; the Dispute aoncerning Uppu;-‘

L

is embodied in "Esmentialm Fscts sbout the Isague of Hations™, 1939,
With regsard to the daiffleulty in treating these extraordinarily
spzll states, soe ludsdn in Amerlcsn Journal of Internationsl ILaw,
1924, pp, 448-450,
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Silesia between Germany and Foland in 1921; the Dispute coneerning
Aalarvd Islande between Sweden and Finland in 1981; the Corfu ineident
in 1983 (between Italy and Creece); the Bulgarian-Creek Digpute in
1926; the Bolivian-Peruvisn Diepute fr 1989; the Peru-Colembian Dispu-
te in 1983; the Inoident of Jamr in 1986; the Dispute conscerning

the Inoident of ¥arselille bhetween Hunrawry and Yugoslavia in 19035;

and the re-ad justment of some disputed boundaries suoch &8 between
Poland and Czechoslovakia, bhetween Czechoslovakia and Hungary, and
between HEungary and Yuzoslavie, The probléms of Albania and Memel
were also settled with the assistance of the league, #346¢

The League's most siznificant contributions in this 2ield,
in partioular of the conoern of the status o non-bslligerensy, seen
40 be represented by its gromsly succeseful dealings with (1) the
Sino-Jepanese Confliet of 1931, (2) the Bolivia~Parsguayai War of
(the first dealared war after the .Jorld Jar IJ 1933, (3) the Italo-
Ethiopisn undeolered war of 1986, (4) the Sino-Japanese inmieclared
war of 1937 and (5) the Ruseo-NNHNNDMHNIEEETinniah undeclared war

01?959.

(1) The Sino-Japensese Conflict of 1931liw-=in the esase of
whioh, for the first time, Article XV of the leagus Covenant was
invoked and applied, though the failure to sutsomatisally invoke
Article XVI of the Covenant prevented the aonfliot from an effestive
gettloment., The orizin of this eonflict 18 oalled "iiukden Inoident"
(8hould be oalled "Shenyang Incident”), or “Nine-(ne-vight Inoident”,
It i that, on the night of September 18th, 1u3l, Jepan began a

B

$346*% oonsult: Offleiml Journal, published by the Ieague of Lations,
Poreign Affairs, published in Bew Yorxk,
Amerioan Journal of Internstional Law, published in Jas: lugbon,
Survey of, & Doouments on, Iaternationsdi ‘fialirs, Iondon,
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systenatic armec attack on kukden (Shenyang), Capita&l of the
Provinge of ldiao-Ning, one of the Uasstern Three Provinces of
China, On September 2:, 1931, the Chinese Government nade an
appeal to the Ieayue by invoking Article XI of the Covenant,

The Council of the Ileaxue ordered, on Ootober 24, 1931, the
withdrawal of the Japsnese Z2orces from China within two weeks

and resolved to despatch a Gommisign of cnquiry on Vegember 10,
1981, After Japan, in disresard of the Iearne's order, extended
her armed invasion to shanghei, & port in Central Chica, on the
night of January 28, 1938, the Chiness Govérnment mede anothew
appeal to the leazue by invoking Artisles X and XV of the
Covenant on Jan, 29, 1232, and requeated to refer the case to

the leazue's Assembly on Jeb, 12, 1932, The League, upon the
aprrovel of the Chingae Goverumment, swaioned & special Assembly
on llareh 11, 1932, by inveking isrtieles III and XV (#9), and
adopted the Stingon Dovtrine of lioneregoguition of Junuery %,
1932, which reads: "The 408embly....dcolares that it is ingumbant
upon the memberg of the leasue of Hations not to recognize any
situation, treaty or agreement whiclk nay be brought sbout dy means
contrary to tle Covengrt oi the lLeague of Nabtlions or to the Paot
of Paris,"” It is remarkable that Japsn, after Laving cosupled
the supposed larger part of Chine's bastern Three lrovinges (
Iiao-Iing, Ei-Rin and Eei-Tung-Kleng), had mede ber pupjet-state
"ianohukuo" declgred to have bees establimhed on Fed, 18, 1988,
and sccorded it recopnition on Sept. 15, 1932, On Feb, 24, 1983,
a final Resolution was sdopted by tlhe league .Jssembly (Spesoial)
baged upon the provisions of Artiole 4V (#4), the Report of the
Iytton Comulisaion of unguiry and the Four Roports by the Consulay

Commigsion in Shanghad, Agcgording to the conclusions of the
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Isazue Assexbly's Resolution of Febd, 24, 1933, (4) All the disputes
between Chlua and Japen are dezmed possidle to Le solved by means
of arbitration; (B) fhere l& no respolsibility on the part of China
for the situationa slice ard subsequent to the Mukden Iuoident of
September 18, 1031; (C) The wilitary operativms .u China performed
by/Jspaness forces are deemed not au set »f seif-defenae, wor an
act not indonsistent with aArtigle XII of tbe leagus Coveuant; (v)
The ao-called "haachuiuo? came 40 being not from a spontaneous move-
ment of autonomy aud independence by the people; (i) The Chiunese
boysott movement subsequent to the Lukden Insident of Soptember 18,
1981, falls into the catezody of reprisal, The Ieague Asgembly's
Resolution of Feb, 24, 1935, further recoumonds, in view of the
proper way to the settlement of the Dispute, (4) Jepan shall forth-
with withéraw Ler arned foroes from Chine ané restore tho soverelgne
ty and territorial and edministrative inte rity of Ckire; (B) China,
tor Laving resunel her sovereigndy and sdaministratlion in hLer
-~agiern “hree Irovinoces, shall pay due re_ard t¢ the lezitimate
intereats of Japan as well as of other states In those provinces
provided that suck measures shall by no neans violate the aoverelgn-
ty and territorial and afministretive integrity of Ching; (C) The
Doctrine of lon-recoznitisn applies to all the situations, faets
and sgrecmenta in, and aeoncerning, Chins brought about by the armed
foroes of Japang (D) Afier theame recommendations Laving oeen accept-
ed by both partice, tie enforcemont of them shall be effeoted
through direot pmegotiation between China and Japan with the assist-
ange of a Coummittes Zor Negotiation conposed of fourieon astutes
tnoludins kRussia and the United States, appointed by the Assenbly,
On the seme day, following tkhe adoptiocn of the Assembly' Resolution,
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China, aiter oriticized the Recormendations, leclorcd *o noceut

the Resolution, while Japan relused t- accert,

The Leagus Assembly, also on the same day, in acoordance
with Article III (#8) of the Covenant, resolved to institute a Far
East Advisory Committee of Iwenty-one for thie supervision of the
development of the Far Bastern situations, The United States dos-
ratched an observer to the Committee upon the leanzue's invitation,
On March 27, 1933, Japan notified the league of her intention to
withdraw from the league of Nations; this withdrawal was effective
on ¥arch 27, 1985, though,legally speaking, the Isague should not
admit Japan's withdrawal before she complies with the league's
Resolutions snd Covenant obligations {Art, I, (¥3)), On the other
hapd, Japan continued her armed invasion in China by Attasking the
Provincs of Jehol, Ffreoisely Japan had not only, a8 a nmatter of
fact, broken her engazements under the Kellozg raot of 1988 and Fhe
Bine Power Treaty of 1982, but resorted to war in violation of dpt-
1eles XII and XV of the leacue Covenant, theredby the members of the
leasue were certainly thrown upon the obligatioun to autemmtically
exrly the sanctions to tre Japanese Argressor as Lrovided in Article
XVI, Yet nothiné?g;g been done by the leajsue, arert from o tenyorary
and unsuccessful effort on the part of Great Sritein to epply g
linited arme embarso, "The shoek, therefore," e My, U, ¥, Cathorne~
Hardy says, "which the incidcnt andninigtered to the whole system of
colleotive mecurity was tremendous..,lt i#, however, arzuable that
{n such cirgumstances the intervention of the leaue, and its expro-
ggion of an impotent dispapprovel, was worge than useless, sinee it

tended to comsolidate pudlic opiniom in Japan behind the militarist

aggressors, The "moral sanotion” of an adverse foreign opinion
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Sanerally produge this result,” It waa this universal amk moral
and legal support which enabled China to have reserved hery legsl
right t0 recover those loat territories, 347rs

(2) The Bollvian-Pare-uayan iar of 1927 :~--in whioh
magse a formally declared war wes intervened in by the Tearue in
disregard of the Eague Cenventions, On June 15, 1922, an armed
conflioct bdesan already detween these two nember-states of the
Isazue for the Gran Chaco Dispute, On May 10, 1932, the Parasuayan
Government issued s deo-ee declaering that a state of war exigted
between Bolivia and Paragusy, The Seoretariat of tte Ieague of
Nations Lad received notification of the fishting h1%he Chago from
both Polivia and Peraguay, before the end of MEMM July of 1932: the
iencue Council dccided MK in September of 19322 o appoint a Cormittee
of Three to follow the develomment of events asnd dempmtched a tele-
granm to the two parties remindinz trem that they were "lesally ard
honouradbly bhound” by their obligations under the Covensnt "not to
have rocourse to armed force" for the settlement of their dispute,
Iz February of 1932 tie Dritish Governuent, with the support of the
Z?rench Govermmsat, proposed that the Council of the Ieaygue should X
take astion under Artlels XI of the Covenant in order to prevent
the esupply of arms to Bolivia aund lraraguay, The Council viewed this
proposal with favour, and in order to furnish a legal basis for
aotion the Chaso dispute was fornelly submltted to 1he Counocil, undew

¥347+ Yrofessor S, R, Jhow, "sew Progress In Intlernsiionel Law™,

Narters IV-LIX, ("The Jucidcat of TaBtorr Touvizecs wad
tie lesuue oi Hations' ), 1934,
o e willowgiuy, "-lno-dup.usce Controversy sud tue league
of Hatlons", 1935, (Chinese ciitl:n tr.ueluled by :wai-Chun
I, ete., 193€),

Gathorsne-l'ydy, ". Short iistory of Internntioncl A7 falrs”,
1920-1938, (1989), pp. 320, 501-334,

Ieague's @ffiolal Journal, Special Assembly Records,1933,VYo01l,V,
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Artiele XI of the Covenant, by the Committee cf hree on Larch 6,
1333, After the declaration of war formally issued by Yaraguay on
May 10, the Council considered that, though Yaraguay might have put
heraelf technically in the wrong, #he had in faect done nothing more
than given farmal recognition to the state of war which hed been in
exigtence for ten monthe, 8c that it would be uureasonable to treat
her as if sghe, and she alone, had just committed a bressh of the
Sovenant, This view was supported by the British Covernment &n opp-
osition to the French view that it was in the eneral interests of
world peace that Parasuay should be deoclared the szgressor., On uay
20, 1933, the Council unanimously resolved, upon the proposal of the
Committee of Three, as a result of the invosatinn of Artiole XI,
thet (1) the settlement of the conflict ehould be entrusted to the
Leacue, that (2) homtillites should be suspeuded, that (3) Parazuay
gshould withdraw her deolaration of war, and that (4) the Couneil
would despatsoh & commisaion to the Chaoco to negotiate, if desirable,
an agreement for effecting the cessatinn of hostilities and to pre-
rare an agreement for arbitrati-n, Wher the Paragueyan delesaie Yad
virtuslly rejected the nropoasl Jor an nehilrel se tlerment, the
remregserntative of Bolivia reruesgted the Uoauncil to igks actiom in
acoordance with Article 21V of t.e Tovenant, In the wnidile ¢f June
of 1934 Boliwvia took the further gtep of ssking the wasue to refer
the digpute to Azsembly under .‘vriticle XV, The Becretarist of the
Iea~ue placed this question on the arendla for the 15th Brdinsry
Agsenbly which whwitewm was comvoked fon Seéptember 10, 1934,

As a wmtter of feot, the Uouncil 414 not deoide to suspe-

rd the sttempt which taed alveady becn initisted to mecure s general

ggreement among srmg-exporting sountries to prohibit the supply of
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arm8 to the diaputants, XFor thce Committee cf Thyec had pointed

out in a report to the Council &t the end of November, 10323, that
reither Belivia nor Farazuay monufsctured srmaments, so that they
vore entirely deverdent for the mmintsriance of thelr arned atrength
upor eupplies from adbroad, By thc end of iay, 1933, the United
Statee had prohibited the export of arms to Bolivie and l.ragusy,
apd favourable rerlies to the Committee of Three's inguiry regarding
a general embarzo had besn received from 83 of 31 countries to whish
telegrams had been dospatoheg oh the 80th of Lay, The guestion
whether it was possible te p®oceed with the embargo after Bolivia
had appealed wnder Artisle IV was examined by legal experts, who deci.
ded that, as the embarzo was a seprarate and independent neasure
which would be taken by Governments in their individual eapueity
and not dy the Council of ti.e lencue a8 a brdy, the invecation of
Articls XV 4id not afiest the situntion, By the middle of Ausunt

of 1984, the Committee nf Three des-atohed another silroular oorrmuni-
cation %o the Goverrments, and resecived affivmetive renlies from
adout 18 “overnments, FKearly all members of the leaguegy as well as
ths United States imposed an embnrco in supplies of war meterisl to
both belligerents, <The war ended in 1935, with a new Ameriocan effort
at mediation, 7348

(3) ‘ine Ltalowcthiopian undeclared War o0f 193Fse-=in
whiaeh case, for the first time, Article XVI of the Covenmnt of the

- - e

§3484 Arnnld Joseph Toynbee, "Jurvey of Internatiovrnel ‘Lfairs, 1933Y

(1584) pp. 893, 400, 4Ub, 411, 418, 417-421, 434, 438,593-438,

ToH, Carr, 'Iateraational Toluiloug Ulnge the Jeace Urevaties”,
1988, p. 174,

Boreirard ang la_e, "weutrality #or the united Hletes”, 1940,
PPe 275=273,

Ieagud of Latious, 0,185, .. 76, 1934, TII, (liny 12, 1034),
De. 124
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léaguie was luvoked sud applied, though a failure to oontinue the
sanotion by adoytiug the wiliiary measures,provided i{n ‘ections 2
of the Artiocle, prevenied the a.grieved party from reliief, The
origius of the war ware the Itallan aramed occupatisn oi the Abyss-
inian oity, wWalwal, in 1984 ard a further lar;ov-scale invasion into
Abvyssinia by Italy'as srued Zorcss sinee Ostober 3, 1°.5, The Hyss-
inian GCovarnment made appeals to the loawue by invoking Artiole

XI (#8) of the Jovemsat on Jam, L., 1385, 4rtlels XV os May 20,1235,
Article X and Articlas XV (#3) on .zptember 5, 1lu35, and Article XVI
on Ugtover L, 1935, OUn Oetober 7, 1935, tihe league vounsil resnlved
that (1) the responsibility for tke failure to reaash a compromise
by mediation mgm fell upon Italy, ou accovuwat of her unlawful free
action in disrecard of the Covenmat, that (2) war had actually
ocourpdd betwsen Italy and Abyssirias, that (3) such wilitery oper-
ations were praocisely inconsistert with .riicle 1£ 5f the Lea wme
Covenaut, that (4) the obli-stions under Ariicle VI of the Cove-
mant Incunbant ujson the nemoer-stales are obviocus awut oleay, 8o

that the meonber-~s8tu .88 could not ne lecei their obli-ations, if they
would not violate the Covenart <nd tiwt () it ig desirable to

refer thizs ocase o tie .[usernly Tor &b ,iin, - courdlinaled cormon m

ateps,

‘e hsmeubly (15th Uréinary concinuca) ucsepted the
sopuunicasion and repurt submittea by the Council uncer Article IIX
of tme Coverant oum Oat, 9, 10365, Oun COet, 10, 1955, a CoBrdinmtion
Committee (CommittedFor CoBrdiration of the Lemsurcy takem undey
Article XVI of the Qovenant) was sppointed by the Asgembly, composed
of all the members of the Lec ue (652 Of 58; the others, 6,JuER were

either parties to the case or refraining Ifrom participstion omn
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accouat of their wesk.ess (Austria, Husgary, Albanie and baraguey).
At the midulght of Kovewmber 18, 19456, lhe lea ue's colleative eaono-
mnle ssneiion azaiust Ltaly cegan, It wenl ou ti.rvugl: eisht months,
Or July £, 1306, lie league awsewdly resolved Lo raite the sangtion
tnd declired that the dooirire of (ou-recognlition applied to the
situsiuicns ig dbyssinla brought aboud oy Italy's arwed forees, Aby-
gsinie, while sinzly lust the war, was declared to be muvsorbed dnto
the Itallan Impire oa lay 9, 1936; but its legal stgtus as a statel
8180 & mgnber-gtate of the Ieague, remained without shange., Imperor
Sellassie of Abyassinia wout to have atayed in London, walting for
his expeciable future,

The failure in this first sanctions experiment wmar
chiefly due to political obstacles~—--failure to adopt colleotive
military measures, A8 Dr, Albert 3B, Highley saysg &in his "The Firat
Sanctions Experiment, a Stully of leagus Procedures™, "Speaking
broadly, few difficuliies of a jurely technical nature were enoounter-
ed in the application of sergtions acainst Italy, The obstobles
which caused the most trouble snd whioh in the ond desiroyed the
systen were predominately politieal in nature,...lt certainly seems
that the obstascles in theiy way are gigantig---partioularly if they
are not supplemented by military sanctions or, at least, by a
known willingness %o use military sanetions if necemsary: The yreal
key to the asuccessful application of mmmm sanctions 1s loyal and
vigorous leadership by the grant powers applying them plus a deterw
minaticn tp make them suoceed, Othorwlsa there is no hope of obtaine
in~ and refaining the essential cooperation of tho lesser powers and

of bringing the mgeressor to termu,”

Yot 1t seens algo certaln that the first sanctions expe-
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riment itself ought to be considered significant; it opened a new
age for intermationaliam and the international wule of law; it
proves that an international collestive sanction is not impossible;
it has shown the way to improvement, Above all, that most peopls
have been attacking nmothing but the weakness and insuffisienoy of
the operation of sanction, just refleots a common deaire for a more
satisiasctory sanction syatem; it is this common dcsirey whioch repre
sents tle general tendensy of human efforts in this eentury and is
kseping the door open to an adwanced development of internati nalism,
It goes without saying that the sanction, either n-rally or pubstan
tislly, had inflicted heavy losses and grave suffevings upon the
agarengor, KB49#

(4) The Sino-Japarose undcclared \ar of 1937;---in the
case of whieh, for the first time, Artlcle XVII of the Lezoue Cove-
nant was invoked and spplied.---the Tes-us's asommon soetion of de;
fence againgt the aggression of a non-unenier-state, The undeolared
war on China by Janan bessn with the Iukouchiac Incident on the
ni ;b4 of July 7, 1937, when the Japanese troops bei:an to attasck the
Chinese troops at the Oity of Wan-Iing near IuKoulhiao Bridze, By
thic time “hira was resolved to yleld no longer, but o hegip hoy
long exzected war of resistence, Tine National Suprene leadse, NEEEE
Gencralisgimo Jhisng Kai-Shek, Fresldent of the ‘xeoutive Yusn, in
1 g cech made on July 17, 1937, emphasized that "national existence

[

T—

#3494 Royel Institute of Internsticnal /f uirs, "Documents on Inter
ugtlonal Affairs", 1936, Vol, IX, Ewei-Chun Iu, "Italo-Gith-
lopiam Conflict apd ths Tea-ve »f l'ationse", 1946, Soecilsl
Sclences uarterly, uational Wu-lan Unilversity, china, Vel,
VI, No., 4, Highley, "the First 3sneticas .xiorirent”,Geneva
“ezearch Contrs, 1838, pp, 122, 127. Tappard, "The Quest
Por Peace”, pp, 877-278, After Italy dcclared to join Ger-
nay 1. the Buropean dar on Juns 10, 1040, .., eror Sellassile
of Abymsinia, with the anid from Great Britain, defeaiod EEEK
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snd international eo-existence were the twin aims of the foreign
polioy of the Chineme Hational Government,....China was not seeking
wiy;: she was morely meeting attasks on her very existence, On the
other hand, she was still sesking peace, Whether it would be peace
or war depsnded entirely on the movements and aotivities of the
Japansse troeps,” #5350 The movements and aotivities of the Japanese
troops were conducted to war; therefore, a large-seale war has heen
being earried on for more than five years and entered into its sixth
year, while the ultimante viestory of Japsn i{8 Btill extremely doubtful
aud eertainly unprofitable,

Being a loyal member-state of the league of Nations,
China male an appeal to the leazue,on September 12, 1937, by invoking
Articles X, XI and XVII of the Covenant, The league, upon ths
approval of China, referred the case first to the Far Eaat Avvisody
Committee set up by the Apsembly on Feb, 24, 1933, On the othey
hand, the Assenmbly,on September 28, 1987, condemned the aerial hol-
bardment of open towns in China by Japanese aireraft, On Ost, 6,
1937, the league Asmembly adopted the Reports submitted by the Far
East Adyisory Committee and declared; (1) that the Assembly requests
its President to take the nscessary action with regard to the proposed
meeting of the members of the league which are parties to the Nine

Italian troops and restored his country, On July 12, 1940
Great Britain declared the withdrawal of her reaogniiion o
Italian annexation of Abyssinia in November of 1988 and
resgognized Abyssinisa =8 a full al]%;

#8504 The speesh of Generalissimo Chiang Kai-Shek iz referred to by
the First Report of the Sub-Committee of Far Hast Advisory
Committes, adopted by the Assembly of the Ieague of Nations
on Ootober 6, 1937,
0ffiolal Journsl of the league of Rations, 1937, Records
of Assembly ieetings,

Chinese White Book, Ho, 56, July 1938, published by Ministry
of Foreign Affmirs, listional Government, the Republis of
China, (Chungking), pp, 8, 2-3,

For facts concerning the outbreak of the War, see also the
Piret Report, See also Official Journal, 1937---,
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Power Treaty signed at Washington on February 6, 1922; (2) thatr
the nilitary oparauan- carried on by Japanmmm against China by
land, aea and air/cut of all proportion to the incident that occca~
aloned the oon!liet; (3) that ::?can be justified neither on the hm
basia of existing legal instruments NEEN nor on that of the right

of self-defence; (4) that they are in contravention of Japan's
ohligation under the Nine Power Treaty of Feb, 6, 1922, and under
the Pact of Faris of August 27, 1988: (5) that the establiahment

of the understandings of international law as the actual rule of
gonduet among Govermments and the maintenance of respeot of treaty
obligations in the dealingm of organised peoples one with another
are matters of vital interest to all nations; (6) that"the present
situation 4in China is a metter of soncern not only to the}ggates

in eonflict but, to a greater or lesser degree, to all state=NNWNN;
the restoration and maintenance of peace is the fundemental purpose
for whiah the lLeague exists, It kas thus the duty as well as the
right to attempt to bdring about a speedy restoration of pesee in

the Far East, in acodrdance with existing obligatione under the
Covenant metuu treaties;"(7) that the wide terms of Article III
(#3) of the Covenant authorise the Asembly to deal at its meetings
with sny matter within the sphere of action of the Ieague or affeot-
ing the pesde of the world; (8) that Artiole XI provides that the
Ieague shall take any action that may be deemed wise and effectual
to safeguard the pesce of nations; and (9) that"the Assemdly express-
es its moral support for China, and recommends that members of the
Teazue should refrain from taking an sotion which might have the
effeot of weakening China's power of resistence and thus of inoreas-
ing her diffioculties in the present conflict, and should mmk also
gonsider B how far they can individually extend aid to China,"
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On Febh, 2, 1988, the Counoil recalled the Assembly Reso-
Iution of Osvs, 6, 1937,and encouraged the members represented on
the Cotinsil to oarry on the measure of oconsultation with other simi-
larly interested powers in order to bring adbout a just mettlement of
the conflict, On lay 14, 1938, the Council expressed azain "its
aympathy with China in her heroioc struggle for the maintenanse of
her independence ané territorial integrity, threatened by the Japanese
invasion, and in the suffering whieh is thereby inflioted on her
peoplse,”

On 3eptember 80, 1983, the leazue Counoil declared the
ap:nuuon/Anauu IVI snd XVII of the Covenant and reoalled the
Asn.mhly'ﬂosolution of Oat, 6, 1987, The OJounsil's Resolutionm says,
(1) "T™he Japanese Govermmens, having been invited,under Artiale XVII
paxacraph 1 of the Covenant, to comply with the oblications devolving
upen the members of the Igazue for the settlement of thely disputes,
has declined this invitationy™ (2) "The military pperations in which
Japan is engaged in China have already been found by the Assembly to
be 11licit,,...and the Assemdbly's findingm retains ita full forge;"
(3) "In view of Japan's refusal of the invitation extended to her,
the provisions of Article XVI are under Artiele XVII, paragraph 3,
applioadls in present conditions and the members of the ILsague are
entitled not only to aot as before on the bhesis of the saild finding,
but also to adopt individually the meaag;:u provided for in Article
XVI;" (4) "Although the eoordination of/measures that have been or
my be taken by Governments ssnnot yet be asonsidered, the fast none
the lsss remains that China, in her herole struggle against the 1n;
vader, has a right to the sympathy and aid of the other members of
the Ieague, The grave international tension that has deweloped in
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anqthey rart of the world cannot make them forget elther the suff-
erings of the Chinese people, or their duty of doing nothing that
pight weaken China's power of resistence, or their undcrtaking to
oonsider how far they can individually extend aid to China," #351#

¥hile the leazue could have done 80 far the favour to
China, the Furocppan ¥War broke out in September of 1939, On Desember
¥, 1941, the United States declared war on Japan, following the
Incident of Pearl Simblams Harbour, On December 9, 1941, China
formally declavred war on Japan, Germany snd Italy, On Decemher 10,
1941, both ths United States and Germany declared war on each other,
On Des, 11, 1941, both the United States and Italy declared war on
¢ach other, A oollective war lL:as taken the place of & aolleetivg
sanction, with a view to restoring the pmmmm world pease once for
all, #3524

In this conneotion, some cases res-
pecting the snforcement of the League' resolutions eoncerning Article
XVII are remarkadble, notadly, the close of Burma Roed and the
French-Japanese colperation in Ino-China,

(A) The alose of Burma R%ai:;é-me Roed, generally
speaking, is the road between Rangoon, a larze sea port of Burma
(a dependensy of China before 18685, with 500,000 Chinese residents),
and Eummin, Ompital of the Prowince of Yuunan of China; strloetly
speaking, 1t is the rosd betwoen Kunmin and Ieshimo, a city of Burma
boydering the Proyvinge of Yunnan of China, Since her important
gea ports fell into the Japansse hands in the war, China's interna-

#2514 Chinese #White Book, Nos, b6 & 57, published in July & Ootober
of 1988, Chungking, Officiml Journel, 1937-1938,

§852¢ PFoy the Berie g8 of events, sec American Journel of Internation-
al law, 1988-ww,
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tional communication and the transportation of war supplies from
abrosd began $¢ depend, to a large extent, upon this road, Assording
to the Isague's Resolutions of September 30, 1938, China has a legal
right %0 denand the opening of that road for the passaye of war
mydinn supplies o Ghina; sand Great Britain bhas am legal obligation
to assept sush demand, Lt i8 regrettable thet, on June 17, 1940,
an agrremant was reashsd between Great Britain and Japan, in whioch
Great Rritain pronised to clo#e Burma Road for three months, ainge
July 18, 1940, Fortunately, this surprising fact ended on Ost, 17,
195408 the Road was re-opened an usual, Afiter Dee, 7, 1941, the
outhreak of the war between Japan on the one hand and Great Britain,
the United Stateds, etc, on the other, Prime kinister Winston Churehill
of Great Britain repeatedly expressed,én some public m cecasions,
regret and apology for this ast of delingueney, #3654

(B) The French-Jepaness coBperation in Indo-Ching;~eew
There 18 a railway between Haiphong, a larze sea port of French Indo-
China (a & dependensy of Ohina bdefore 1868, with 300,000 Chinese
residents), and XKummin, the Capital of the Prowinee of Yunnan of
China, There are some international highways in that distriet too,
S8inge the war of 1987, up to 1940, Indo-China beeame eoven more
important than Burma Road, in view of China's outlet, The legal
aspects of the relatiens between China and Franoé are the same as that
between China and Great Britain, On June 19, 1940, Japan demanded
a cessation of arma traffis to Ohina of Franee, From the legal
point of view, this demsnd was strange, becsuse the war between China
and Japan was not deglared. Aeeordingz to Internationsl Iaw, no neutral

$353% Amerisen Journal of International Iaw, 1940-1941,
sea apeeahes delivered before the Parliament by Prime Minister
Churebill safter Japan joined the European iar by taking Germany's
glde, =mee aimo: Pry, "War in China", 1938, p. 14,
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anit belligerent lesgal rights azsinst emoh other can be elaimed
before a &eslaration of war, #8647 The Japanese demandm, therefore,
wans legally beaseless., That is to say, France had a legal right

to rejeat it, Yot the French Ambasaador at Tokyo on the same day
issued a declarsation indisating the general principles on arms
traffio; on Sepbember 1 and 17, 1940, Japan further demanded a
right of pasage through and on the territory of Indo-Chinay on
September 232, 1940, an agreement was signed by Prance and Japan

t0o gramt the latter such Mk right, in imspite of the United States'
warning and deelaration of non-resognition, Thus Frensch Indo-China
imauma bezan to begome a military base of Japen for attasking China,
a fedlow-member state of ‘rance in the league. On Jan, 31, 1941,
another azreement was aigéed by Franee and X Japan to grant the
latwer the right of monopoly over rise and some kinds of war meteria-
12 in Indo-China, On May 6, 1941, abother agreement was signed by
France and Japan on economic coBperatlon in Indo-China, On Dee,

10, 1941, an asgreement was sizned by>Frango and Japan for the defen-
ce of InXo-China, On Jduly 18, 1942, a fudther afrecment was signed
by ¥rance and Japan for economic affairs, All of theme agreements
end facts,brought about after the outbreak of the Sino-Japanese WA:
somokis and the adoption of the Ieasue's Resolution, oould be rejeoted
by France lawfully, But France chose the worst, despite her"duty
of doing nothing that might weaken China'a power of resistense” and
her ™undertaking to consider how far they oen individually extend
eld to China,” Therefore, Framce, while having had a legal right

to refume the demsnd of Japan and a legal obligation to afford

#854# Oppenheim, Vol, 1I, 1940, p. 529, Hague Convention, III,
1907, Artialn 2, For tne series of eventms, see Amoriosn
Journal of International Ilaw, 1940-1943, Yry, “war in China",
1988, published by the Forelgn Polioy Association, U.8,,p. 14,
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Jartial assistance to China, had ghosen to give up that right and

%o violate that obligation, Frange not ouly vefused a voluntary
armed aid offered by hexr fellow-member state in the Leayue foyr the
defence of her saecurity (Chine suggested to offer an army of 400,000
men o help ’rance in delending Indo-China against a possible Japanese
invasion), but :;::/diareaardad her friendship with herjneighbouring
fellow-nember state China, France hsd okosen to openlyghelp the
declared aggressor to attmck the aggrieved ! It goes without saying
that Prance, being a member-state of the Ieague, unlawfully failed "
%o adopt Andividually the measures provided for in Article XVI,”

The oonseguences of sush aots of delinquensy were ne doubt
extremely grave and intolerszble, DNot only China'a larse gquantity of
war gupplies stosked in Indo-China were thereby seized by Japan, but
algo the lives and property of the 300,000 Chinese residents in Indo
China were, and stil}l are, tlereby mubject to heavy losses and 11l
treatment, Not only no more war supplies might be redsived by China

to the bhask of China
therethrough, but also a donstant menase/from the Jepanese forees
stationed thersa bezan to take plage, BSeventy~elght years sgo, the
imperialistic Governuent of France lost the war with China, but took
from China Indo-China, China, by her traditional spirit of peace,
$olerated the case and maintained friendly relations with France,
How France obose to use that territory, which formerly belonged to
Chiuva, as & bassm of China's enemy for invading Chins, even at the
sacrifice of the Covenant and Resolutions of the Iesague of Nations,
of which “rance had been for iwenty years,since the beginning of that

institution, a leading supporter |

an
What/honourable or just thought san make it justified ?
In the Alsbama, Florida snd Shenandoah cases (1863), the United States
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losses eventually rendered for indempity an amount of US$1E,B500,000,
excluding intereat, from England, In the case of Panay Insident
(1987), a Un&ggd States' sunk gun boat rendered for eompensation

an smount ogyaa,4oo,ooo from Japan, In the oase of the British
mistake in dropping several bombs on the terrifory of Switzerlant

on June 1l.18, 1540, Great Britain patd for compansation an amount
of 1,110,000 Swiss Francs, on September 17, 1941, lany other similar
d¢ases oan be found too, #356§ Yet one can hardly imazin the materisl
and spiritual losses suffered dy China in the emee of Indo-Chinag
though she reserves her rignt to demand indemnity and eompensation
frem Franse, Thus no wonder the Hational ENENEEE Supreme Ilsaderg
Generalizsimo Chiangz Kai<Shek, mukammiipeinnimmuiy soon after the
Japanese troops lamded on the territory of Indo-China as a result of
the conolusion of the French-Japanese Treaty, solemnly declared:
"Such acts of unfriendliness and delinguency as gormitted dy Franee
and thereby the material and spiritual losses suffered by us will
make a deep impression always on the people of China and will be
endlessly kept in meno¥y by our non%anﬂ grandsons,”

(6) The Finnish-Russian undeolassd war of 1959;-—£1n which
case Artiele XVI (#4) of the Ieagus Covenant was, for the first time,
invoked ard applied, The immediate origin of the war is the Rusaian
desire of a reatification of frontisrs which were within twenty &
miles of leningred, After NENEN Finland's refusal, Russia started,
om levamber 29, 1939, bombing the Finnish Capital end attacking at
various pointes along the Finnish-Russian border, Finland imgediately
launahed upon & herols resistance, The war was an undeclared war,

1ike the Sino-Japansse War of July 7, 1937,till Dec. 9, 1941, On

e,

#8554 OCalvo, tome III, dec, 2288, 4#.J.1,L,,Jan, 1942, Jathorae-Hardy,
0. 831, Borehard & lage, B¥, 372-3,215,293-5, 142,150,156,



192

Dec. 3, 1939, Finland male an appeal to the Leazue, Russia made

a puppet Finnish Government and then declared that the league shalld
not make any intervention, bessuse Russia did not resogmize the
Fianlsh Government which made the appaal to the Isague, Yat the
Isague Couneil accepted Finiand's appeal and referred Lt to the
Assembly cn Des, 9, 1939, The Assembly dsclared Russia the Aggressor
on Dec, 14, 1959, On the zame day, the Couneil adopted s resolution
declaring Rusala to be lo longer 8 member of the Ieazue, in view of
her invasion in Finland in violation of the Ieazue Covenmnt, Ko
other etfg;ual measures of sanctlon were to be taken, except the
Council's request for aid to FPinland, In the vote of the Couneil
for this resolution, the vote of the either party was not oounted,

while Yugoslavia and China refrained from voting, #3564

The above five oases, though the settlment >f whieh was
far from gatisfaction, reprcsent the terdemey of the Isajue of Nations'
erfforts toward loternationalism, Juch efforts were never possidbly tri-
ed before the world Jar I of 1914-1218, OUnly the oxperinent itself
degorves admiration, 211 sush achievements as tie legal and moral
support of the viotim, the Jjudyement of an asgressor, the adoption
of the s;;ém of solleotive,and individual, sanction, the suppression
of war, even declared, the exp@laion of the aggressor, even a great
power, from the Booiety, eto,, Asmixis has been leading to a fruitful
development of the Ieaus system, which fundamentally &istinguishesn
this century from faforc. eapeoially in view of the status of non;

belligorency,

#3568 American Journal of International law, 1940,
Borahard and lage, "Heutrality For the United States™, 1940,
pDe 896, 414--481,
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The significanee of the institution of the lea;.e of
Yations in thls period lies no$ only on 1*s own achieveisnts during
the twonty years after the World uar I, as in tho preceding pases
said, but also on its constant eneourascment snd assistance efforded
to the birth of many other instruments of the same cato:ory, the

influence of which is far-reachinz,

Therefore, the fourth fact, undser the general tendensy,
following the formation of the Ieague of Nations, is the Draft Treaty
of Xutual Asslstance of 1988, It was the frult of long labours
undertsten by the Temporary kixed Copmission ifor the Redustion of
Arpaie nte and regarded as a "prolongation" of the Covenant, Luad
it been accepted, it mizht lave necessitatea anendnents to the

lstter (Covenant), #3557y

The fifth is the Geneva Protosol for the Pacifio Settle
ment of International Dispute of 1984, #358# Aceording to Article I
of that Protosgol, the signatory states were to meke every effort to
seoure the amendment of the Covenant alonz the lires of the Protoeol,
and tp. Assenbly requested the Council to approint a cormittec for
the @rafting of those amendments,#3693 Such & "harmonimetion” of the

#257$ Recoris of t.e Azseubly, leetinrg8 of the Jommittees, lidlnutes
of the IIIlrd Committee, p, 199,

Text of %18 Draft Treatg, se~ 1bid, pr. 203-£06,

#¥358¢# Text,in Becords of the Bth Assembly, rlernary lMeetings, pp,
496—502. The Aagemhly rad rezues%ed 133 First Commitiec "to
gonsider, in view of possible amendments, the artigles in the
Covenant relating to the settlewert of diaputes" an@ its
Third Committee "to kxamine the pbligations contained in
the Covenant in relstion to the guarantees of security
which 2 resort to arbitration and a reduetion of aruasments
may require., ibid, p, 77. The two Commnitteecs thereupon
drafted the Irotocol,

#389¢ Ibid,,p. 225, The Council 414 so in Ootober 1924; Oflieial
Journal, 1924, p, 16857, In view of the xew British Covern~
mantlia refusal of the Protocol, howsver, this preraratory
work was postponed; 1bis4,, 1925, p. 461,
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Covenant with the Geneva Protosol, 1f effectcd, would have requlred
far-rsaching alterations in the provisions o the former regarding
the reduotion of armaments, the paoifioc mettlement of disputes,

and ‘sanctionas, #3607

fhe sixth is the Locarno Treaties and the Drafti llodel
Treaties, After and owing to the failure of the Ceneva Protocol
the Iocarno Treaties were coneluded, They were recarded as an
aprlication of the prinaiples of the Protocol on rezional lines,
They were approved by the Counsil and the Assenbly and on this
baais model treaties relating ito sesurity and the Proific aettlement
of dimsputes were drawn up. (1988),7361y

It 18 alsoc remarkable that there are definiticns of
self-defence and argresaion stipulated ir the Trcaty of utual
Guarentee of Osotober 16, 1925, whioh was concludzd by ‘erinany,
Belgium, Prance, Crsat Britain and Italy (effective sinee Septerher
14, 1928, when Cermany hecame a newber state of the Ten-ue of Nations)
for the purpose of matisfyins theid "desire for mecurity and pro-
teation which animates the psoples upon whom fell the scoursze of
the war of 1914-19187 for "the abrocation of the treaties for the
neutraligation of Belgiun™ and for "the sincere desire of glving
$0 all the siznatory powaera conoeerined supplementary guarantees_
within the framework of the Covenant of tlie Leajue of Hations™,
Article 8 of the Treaty reads: "Germsny and Belsium, and almo
Geymany and Frange, mutually undertake that they will in no gese

#3608 D, 2, Miller, "The Geneva Protocol,” 1985, ppe 106~w=& 271---,
3, Engel, "lesague Reform™, 1940, pp. 23-24,

¥361; Offieial Journal, 1986, pp. 991, 994,
Recoyrds of tus Tth Assenbly, tlenary meetings, p. 180,
Records of tim 9th Assembly, ~lenary keetings, pp. 490 et segq,
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sttask or invade each other, This stipulation shall not, however,
app¥y in the case of ; (1) The exereise of tha right of legltimate
defance, that ia to may, resisteuse %0 a violetion ®f the undertaking
oontained in the previous paragraph op 40 a flagrant brezeh of
articles 48 or 43 of the said Treaty of Versailles, if such breash
constitutea an unprovoked act of azuression &id by reason of the
assembly of armed forces in the demilitarised zone immediate aotion
18 pecesdzary.ee" Article 4 reads; "(3) In case of a flacrant vio-
lation of article 2 of the prosent treaty or of a {la.rant dreach

of Articles 42 or 43 of the Treaty of Versallles by one of the high
sontracting partiea, each of the omtiier aontracting partles heredy
undertakes fuwaediately to aome to the help of the pardy asainst

whor such a violation or breach has peen dirceted as s oun &5 the whai
said Power hag bean able to satisfy ltself that this violation eonsti.
tutes an unpravoked act of aggression and that by reason either of
the oromsing of the frozatier or of the outbweak of hostilities or

of the assembly of armed foxrces in the demilitcrized zune irmediate

action 18 NEBERARrY,..." 3637

The seventh is the General Aot for the Peeifis Settile~
ment of International Disputes of 1928, adopted hy the Agsembly of
the Leasue of Nations snd acoeeded to by twenty-thres League members,
It crovided a oompleted symtem for the pmeific settlement of inter-
national 4isputes and thus supplemented Articles 12 to 15 of the

#3564y wanlay 0, Hudgon, "Infermaitlonal Tegislation", Val, III,

1936-1927, (1931), pp. 1690-1695,
artlele 9 reads: "The present treaty shall impose no oblizes

tion upon any of the British dominions, or upon Indias,
unless the Goyernment of such Dominicn, or of India,
signifies 1ts acceptance thereof,”
(Huﬂ7on, "International lezimlation", Veol, ILI, pp. 1694-
1695).
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Isague Govenans, #368#

The eighth is the Briad-Kellogg Pact of 1928 (General
Treaty For the Renunoiation of War), the pesrties to which condemn
resourse to war for the solution of internationsl sontroversies,
and renounce it as an instrument of national policy, whereas the
membders of the league, aocording to the Preamble of the Cowenant,
agreed only to"the acceptance of (eertain) obligations not to resort
to war', #8364 It is remarkable that the Ileazue Assembly had already
expressed on aovorai?ocaaaionn its support of the prohibition of
aggressive wars, On September 19, 1927, the Asaembly unanimously

adopted a resolution deoclaring (1) that all wars of aggression shall

#3654 Reacords of the 9th Assembly , Flsnary lMeetings, pp, 188, 492-
497, Toxt also in the Ieague of Uations' Treaty Series
Vol, 93, pp. 3485 et meq. and Hudson, "International xagia-
lation", Vol, IV, pp. 2529-2b44,
0ff1eial Journal. Speeial Supplement, No, 192, pp. 58 et seq.
O0fficial Journal, 1939, pp, 200, 201,

§%64F# Text of the x.llogg_ruot in Hudson, "International legislation!
Vol, IV, pp. 2523-2526, It was ratified or acceeded to by
64 states,

Engel, "laague Reform"”, 1940, p. 25.

Brofgssor S, R, Uhow, in nis'eHew Progress In International
law"(1924), has already held that the phrase "the acceptance
of obligations not to rasort to war "in the Preamble of the
Isazue Covenant ahall he replaced by the phrase "acceptwmmm-
ing the ebligasion not to remsort to war", (Chapter VIII,
"the lLegal Restriction on the Ripght of War", p, 283,)
Profesmor Juinoy Wright and the International law Assogistion
olaimed” (A) that the Paot recognized in easch rstifying state
the right to éetermine for itself when the Pact had bheen
violated, and thus a right ¢to disoriminate against suoh
violatoyr as an aggressor; (B) that eagh ratifying state had
thus a treaty right to deny to & violator the righta of a
belligerent snd to eo-operate in measures of disorimination
against a violators...{3) that it established a legal basis
upon which each ra%ifying state might refuse to recognize

as valid in law (a) de facto situations drought about in-
violation of the Paot, such as those arising from military
aongquest, (b) treaties brought about by means whioh were

in vlo:a%ion of the Pact,"

Wrights, "Meaning of the Pact of Paris", American Journal

of International Law, 1953, p., b9.

Budapest Articlea of Interpretation”, 38th Report, Interns-
tional Iaw Agsociation, 1934, pp. 4-6. Ffankuchen, p., 549,
A, J.I.L,, April 1941, p. 355,
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be forbidden, ard (R) that all disputes hetween states shall be sub-
400t %0 a peaceful mettlement; further earlier, in 1925, she Assembly
bad declared that "a war of aggreasion should be rezarded as an
international orime"; though these resolutions are without legal
Mnding forcs yet, Another remarkable point 1s that, as Professor
Shotwell says, the Paot has "defined aggression and defense without

a definition", that is to say, the settlement of disputes by recourse
t0 war in disregard of Artiscle II of the Ppot (obligation to peaceful
settlement) is aggremsion, not self-defence.#365¢ The™harmonigation"”
of tte Covensant with the Paris Paot had already been proposed at

the 1928 Assembly, but was decided upon only at the following session,
The Committee of El.vpn set up by the Council for that purpose son-
fined itself to the dfaft amendments which it conmidersd to be ntriet;-
1y necessary, It proposed the modofisation of the Preamble and

of the Articles 12 (#1), 13 (#4), and 15 (#6 & #7) of the Covenant,
With the exseption of those relating to Article 15 (#6 & #¥Ybis),

theze proposala were in the main agoepted by the First Committee of
the 1930 Assembly, The latter transmitted the drafts of the two
committees to the member-states for their observations. As many
members made the ratification of the proposed extension of their
phligations "oonditional on the entry into foroe of the Conwvention
for the Reduction of Armsments snd, as the Disarmament Conference
failed, the quession of bringing the Covenant into harmony with the
Pact of Paris remained unsettled.ir366#

#8654 Reaords of the 6th Assembly, Plenary lieetings, p. 130,

A,B, Keith, "Wheaton's Zlementa of International Iaw", 6th
Englisb edition, Vol, I, p. 608,

Eayl Strupp, "Eléments du Droit International Fublie", tome
IX, op. 492-493,

lyers, "Origin and Conclusion of the Paris Pact", pp., 25-26,

Professor S, BR. Chow, "New Progress in International Law",
ch&pt‘!‘ VIIIQ PP, 265272,
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The nineth is the Briand's Plan for Deropean Union
of 1989, which purported to secure the “"close acoperation between
the Governments of Europe..,for the preservation of peace,...within
the framework of the Ileague,"” 4 Commission of Hnquiry had been
formed to follow the proposal in 1930 and met in 1931, but has
since remained, in faot, adjourned, #3567+

The tenth is the draft Disarmement Convention of Sept,
22, 1933, in whimh there are a European Security Pact and three
Aots on the Definition of the Aggressor and on the Eegtablishment of
Paots oonstituting Aggression, The main odjests of the Huropean
Pact wore"to prevent states from resorting to war, with or without
dsclaration” and to "inorease the efficiency of the mutual assistance
oblizations” (established by other treaties), The first part of
the Disarmament Convention deals with the above-mentioned possibility

Shotwell, "War as an Instrument of Mational Poliey", Pr. 209-
219,
Brierly, "Some Implioationm of the Paot of Paris"™, British
Year Book of International lawl, 1929, p, 209,
$868# Records of the 9th Assembly, Plenary Leetings, pp. 70, 91, (by
tha Iithusnian Deleyation),
Regords of the 10th Assembly, Plenary Meotinge, pp. 168-169,
Off£iciel Journal 1930, pp. 77-80, 101,
Report of tis Committee of Eleven to the Council, Offieial
Mimutes of the Committee of Eleven, Doe, C, 160, M, 69, 1930 V,
Reaords of the llth Assenbly, hkeeitings of First Committee,
PP, 163-169] Plenary Meetinga, pp., 2823-227,
Recordg of the l12th issembly, rlenary iieetings, p. 224,
The question was referred later on to the Committee of Twenty
.i@to
Engel, "lengue Teform”, 1940, pg. g8-26, 3%,
#367# Recorda of the Lllth Assembly , Plenary leetings, p. 126,
Recorda"gz the }2§h Agaembly, Plenary Meetings,,
Lngel ague Reform"™, p. 26,
#5684 Dissymament Conference, D,/C, G 36y p,/C, P, 12; D
Pe 3: gxndoraon Roports. D.]O. « 108, et 106(&3;
D, 163(1),
Conference Documents, Vol, II, pp, 679 et seq., 685-686,
602-607, 601-602,
Engel, "Isague Refowm"™, Pp., 27-28,

171(1),
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of consultation in the event of a breash or threat of breach of
the Paris Pact, #368#

The Eleventh 18 the Argentine Anti-War Treaty of Non-
azgrenaaion and Conoiliation of Ogtober 10, 1933, the eonslusion
of which was outside the framework of the league, as & contribution
of the ingtitution of Pan-American Union, dut largely in rasponse to
the Asaambly Resolution of September 26, 1928, 1t was characterized
a8 an "9fXfort to admpt the special apirit and traditions of South
Amgrioa to the concsptions of Genewa,"” The Isasue Council complied
with the proposal of the Argentine Government to place the Treaty
before the Committee set up to bring the Covenant anto harmony with
the Pact of Paris, #369#

After an examination of the Treaty, two points are
remarkabled (1) Article 3 of the Treaty provides that, in case of
nonoampliance with the obligations of nonaggression and pagific
settlament contained in the preseding articles, the soniraeding states

— z:aE:aopt in theiyr charaoter as neutrals a gommon and solidary
attitude," and ::i:?:ﬁkﬁ exercige the politieal, juridiocal, or
sconomic meang authorized by international law", The final slause
of the same article carried the provigo that thim was "subjeet to
the attitude that may be incumbant onr them by virtue of other
collective treaties (olearly inoluding, Lf not confined to, the
Comenant of the ILeahue of Nations) $o whish such states are sign-
atories.” (2) One of the prineciples of the Argentine Treaty, namely,

the non-recognition of territorial arrangements not obtained by

#3694 Hudson, "International Iegislation", Vol, VI, p. 448,
offioial Journsl, 1934, pp, 134-136,
Phe question of"harmony" was refarred to the Committee of
Twenty-eight. Engel, "lea ue Reform", p, 37, 28-29, 25-26,
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paslific means has besn affirmed already by the Assembly Remolution
of March 11, 1932, adopted in the doslin: with the Sino-Japanese
fonflict, That Resolution reads:; "1t is insumbabt upon the members
o the Ieague of Nations not to recognize eny situation, treaty or
ngA:;ent which may be brought about by means contrary to the
Oovenant,” This interpretative resolution is but a logieal con-
sequence of Article 10 of the Covenmnt, slthough it is not entirely
covered by the text of tLi&s provision, #370;

At the Intersmmix’‘merican Corfercnoe for the lMaintenance
of Poame, held at Buenos Aires in 1936, the same purposSe of main-
‘adning a“"common and solidary” neutral attitudie is affirmed in the
tarms of Artiwle 6 of the Convention to Coordinmte, Extend, and
Assure the Fulfilment of the Exs$sting Treaties between the Amerioan
states by the clause that this shall be "without prejudice to the
upiversal principles of neutrality provideda for in the case of an
international war outaide of SAmerica and without affeoting the

dusies oontracted by those American states members of the Ieague

of lations," ) i‘a lﬁ' )

RERSEEEEN NG

21 countries !..ve ratified or accesded to the treaty.
Zurepean staties that ratified or sdhered are Bulgaria,
Osechoslovakia, Norway et Roumania, Ameriocsn states that
ratified or adhered are Argeantine, Brazil, Chile, Colombia,
Juba, Dominican Republic, =1 Salv.dor, Jcuador, Guatemala,
Haiti, Lexieco, ilicara,ua, ..n.na, Peru, tie Unlted States,
Uruguay, et Venezuela,
Borchard and Iagze, "leutrality For the United States", p,332,
ki, de Madariaca, (Spain), before the Council, Official
Journal, 1934, p. 134,
#3704 Fenwiok, "Americ.n Heutrality, Trial and Failure"”, 1940,
1, 186
Hﬁgg gsisen,."Legal Teahnique In International Ilaw™, Geneva
Research OJentre, 1980, p. 80,
0f£fieisl Journal, Special Supplement, Ho, 101, pp. 87-88,
#3717 Yenwiak, m"Awmerican leutrallt;", p. 22,
Text, lnmAmerican Journal of International Law, XXXI(1937),
Supplement, 53 et seq, Tan-American Union, Congress and
Conferenoeém Series, No, 22, p. 37,
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The twelfth is the genoral geondermation of the Italian
proposal for a Four Power Paot in 1933, In that proposal, kussolill
suggssted a close cooperation of the four lwwers (France, Cermeny,
Great Britain and Italy) in all politiesl and nom-political ques-
tione by means of the oreation of a super-council or a "direotory of
the Great Powers laying down the law for the smaller nations", within
the framework of the leasue at the sacrifice of the principle of
the equality of stetes, Lussolinl also held that "the eontinued
gollaboration of Italy with the learue of Nations shall be oondi-
tional upon a raciml reform of the Leasue in its constitution,
orzanisation, and ohjectives within the shortest possible time.
Seosretary-General Avenol, the highest League offieial, in his
speech before the House of Commons of Des, 11, 1933, replied}%he
Italian propogal by saying that "it is essential to realize that
the alternative before the world is not a cholce between the league
and some better system of international relations, but between the
league and complete anarchy," The only Governmental statement
made at that time by the Ieasue member, in reply to the Italien
propoaal, was the Dutch ilemorendun of Jan, 13, 1924, in which the
Duteh Government emphasizes that it saw "no necessity for modifying
the Covenant™ and that 1t "would protest asainst any proposal
ealeuleted to infringe the principle of the legal equality of

members,” #372#

- o

#2712# tUngsel, "Ies-ue Teform", p.. 29-01, Text, in"We . onthly Sump-
ary of the Isegsue of Nations”, 1933, pi. 295-300. "Doouments
on International Affsirs, 19337(1034) pp, 242248, 230 et seq.
"Survey of Internati nal Airsirs”, 1937, ppe 807—--, 253}
1936, Vol, I, p. 14, note 1, london Times, Jeec, 7, 1933,
Shotwell, "On the Rim of tie Abyss", 1936, pp., 306-6,0fficial
Journal, 1934, pp. 288-Y, bhotwell, in Uew York Times, .ay
6, 1934, Sec,8, p. 3, G, Kidd, "Refora oL tre Tea we of Haticmm
ong, Changes in the lea ue, ragt and cropesed”, introdustion
by .. Wright, (He;eva Special Studies,Vol, V, los, 7-8)1934,
pp, 27-28, L haprit Internstional, 1934, pp. 274=-2706, Bgstin
nL'gffaire 4'2thiopie et les dlolomates) prris,1937,p. 53,
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Chapter VII.

THE STATUS OF NON-BSLLIGERENCY
¥RQI WORID VAR I TO WORID WAR II (2)

It has been stated in the preceding chapter that
the number of the members of the Ieazue of Hations had reached
60 at the end of 1934, when only the United States and Fzypt
were non-member-states, After the admission of Egypt as a member
state on kay 26, 1937, the only state, at least important state,
which, embraeing the principle of traditional neutrality, has not
yet had the membership of the league of Nations, is the United
States, though the faots are generally acknowledred that the
leasue of Nations was founded by the assistance of the United
States, that the non-political activities of the Les~ue have been
long joined by the United States, #373# and that even in politieal
affeirs the United States had participated as an observer in the
leascue's meetings and committecs since 1931, for the settlement
of the Sino-~Japanese conflicts. Also notwithstanding that the
United Siates had, through her Secretary of State Hull, on Ostober
26, 1955, expressed to the Fresidont of the Coordination Comnittee
of the Ieague her sympathy with the actione talien by the Ieague's
sanctioning states, #374# that, on Fovember 16, 1935, she even
proposed to participate in an intervention for enforoins the
peaceful settlement of disputes, 3757 and that, on November 15,

1938, she resolutely olassed ocopper, trucks end tracteors as

#8784 See "The Unjited States end .orld Organisatlon” in Interna-
tional Conoiliation, Hew York, every year,
#v4# DHew York Times, OQotober 27, 1935.
7654 Yress Releasee XIII, Hovember 9, 1935, pp. 3567, 3G9,



203

easential war materials 8o to encourace ihe league's aotion of
sanction asainst 1t.1§f7§§e league's prestize seomed depressing
ginge the withdrawal of Japan and_of Germany ef{feotive separately
on Kayrch 87, and Ogtober 14, 1936, 1he teeuns 0ld internationalist
institution and framework were at atake, The anti-internationalisn
mevemsnt seemed to have sained ground,

ouy
Yet not more than/dimm jycars later, the Second World War

arogse, beginning with the Sino-Japanese undeclaroed VWar of 1937, and
has been undertaking to clear up the obstacles in the way of the
continuous progresa of the internationalist inatitution,

In the first place, Fresident Roosevelt made what has
beoone known as his "quarantine"speeoh in Chicago on the same day,
Gotoder 65, 1937, when the Lemgue's Far Lasat Advisory Committee
pronounced Japan the Aggressor and treaty-brealker and iuvited the
gisnatories of the lNine-Xower-~Treaty to assembl$, in sompany with
some non-members, ,377i Le denounsed the war-makers and persuaded
e peace-loving rations to mele a songerted effort to quarantine
the one tenth who were intent upon war., In this effort he pledged
the United States to tak:/part. Although the Unitod States was not
a party to the lsague Covenant, he deplored "deiinite violations of
agreemgnts eapecially the Covenant of the ieajue of Nations, the
RBriand-Kellogg Pagt, and the lLiine-Power Ireaty.," Arousing the shades
of Wilsonien idealism, the <refAident invoked "internationsl morslity”,
"Pringiples of the Prinoce of Peace", "World humanity”, "loral cons-

ciousness”, and the "heart of mmnkind", AS he says in that speech:

#3764 Report of the New York Timee correspondent from Ceneva oh
dovenber 30, 1335,
#3714 The Hew York Times, October 6, 1937,
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'...}nt no one imagine that dmerica will escape, that it may expeest
mérey, that this Jeatern Hemisphere will not be attecked and that
it wil) continue tranquilly and pescefully to osrry on the ethies
and the arts of olvilisation,...the peace-loving netions rust make
8 conaerted oeffort tp uphold laws and prineiples on whigh alone
peace can rest secure, The pesase~loving nations must make a soncert-
ed effort i{n opposition to those violations of treaties and those
imgnoring:s of hunane instinots whioch to-day are crsating a state

of internationa} anarehy and instability from which there 18 no es-
cape throush rewe isdlation or neutralityescsesihere is & solidarity
apd interdesperdence about ti® modern world, both technically and
merally, which mskes it impossible for any nation to completely
isolate itself from economic and polibioal upheavals in the rest

of the worll,.,¢slt i8, therefore, & natter of vitael interest and
concern to the people of the United States that the sanetity of
internationnl treaties and the nmmintensnuse of internstional more~
114y be restored,....lt seens to be unfortunately true that the
epidemic of world lewlessness is spreading, When an epidemic of
physiocal disease starts to spread, the community approves and jJoins
in a quaratine of the patients in order to proteot the iemlth of

the sommunity a-afuet tho spremd of the diseass,..Amerisce hates war,
Americs hopes for pesce, Therefore, Amsrica astively engazes in

the searash for peace.," #378#

In the second place, the Stade vopartrent of the United
Statea promptly issued 1its jud_ement that Japan hadé violated the
Jing~Power Treaty and the Kellogg Past, and thus found itself "in

$378# LPress Releases XVII, »p, 275 et seq,
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goneral ageord" with the Assembly of the learue of Nations, Prime
Kiniater Chamberlain of Creat Britain forthwith promised to bask
the United States in ita effort to stop apcression, Senator
Zittdan, Chalrman of the Committee For Woreim Affairs of the U.S.8.
Senate, also denounced Japan's "unlawful, immoral, and brutal
occnduct in China"™, and ocalled on the world to boysott Japan, #B379i

In the third place, ile Unite. Staies accepted the invit-
ation from the ILeazue Por the swmonli,; of {the Srussels Conference
vhiock opened on Lovember 3, 1987, Lichteen of the nineteen ?owers
(Fapan refused to join) were represonted tlereon and pledredy on
Eovember 24,1937, their allesiance to remce, cooperation, end the
sanctity of treatiea, The State Depmrt-ert nf the United States
issued a stadement, throuzh the address ocn "Our Forci-n loliey"™ by
Secretary of State Hull, in Netional Press Jlub, on hareh 17, 1938,
referrinz to the contribution malde by the Brussels Conference that
"The Conference made a substantial ocontributicn toward keeping
alive the principles of world order and cf respect for the pledred
word., Its declarations pleced a new emphasis upnn the deep concern
of reaceful nations over any developments that threaten the prescrv-

ation of peace,” 7380y

In the four pieaee, on January 3, 1938, President Roose-
volt mass agéin about the guarantee of colleotive security in his
address to vonureds; "eeeeiid Bpite of the determination of this naticn
for peace, it has beeome olear that aocts and policies of nations in

#8994 Press Releases, XVII, prp. 284-185.
Borohard and lace, "Heutrality lYor the United Statea", o, 369,
#3804 g0é Records of Druassels Zonfersnce, 1937, publisned by the
Igaygue of hHations,
Departusant of Siste of U,85,4, Publicationm No, 1146,
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other parte of the world Lave far-reachin- e¢ffeots not only upon
their Lumediate neighbours but also on usS,....B5ut in a world of hizh
tension and disorder, in a world where stable civilization is actually
threatened, it becomes the responsibility of emch nation whieh
mtrivea for peace at home and pease with and amon: others to de
stron; enough to assure the observance »>f those fundanentals of
peaceful solution of econflicds which are the only ultimate basis

for orderly eximstence,....’here is a treud in the world away from

the observance both of the letteyr and the apirit of tresties, We
propoae to obsarve, as we have in the past, our own treaty obliga-
tions; but we camnot be certain of resiprocity on the part of others,
Pisrezard for tresty oblizations ssem to have followed the surface
trend eway from the d&emoaratic representative form of governmens,

I% would seem, therefore, that world peace throush international
azreenenta 18 most safe in the habds of demooratis representative
govermuenige——or, in other words, pease 18 mogt greatly Jjeopardized
in and by thoge nations where demoorasy has been disearded oy has

never developed,” "381F

In tue fifth place, Jeo etary of Btate Uull of the

United 3tates ané some Hther officisals &n several cocasions repesat-
edly made declaratine attacking ngutrality and supporting jpstice
and order, On Au:ust 16, 1938, lLr, iull said: "the World War left
a legmcy of deepseated ralad justrents within and among unatlions,

But out of it also emerged a pasalonate desire among peoples every-
where for enduring pesce, order and progress," ;382F On Lareh 17,
1938, he more deliberately seld, "Ia commor with all other nations

361§ Iress Releamses, XVIII, (Jan, 8, 1938), pp. 31-32,
82¢# De;artment of State, Publicationmfo, 1225,
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woe have, since the ond of the Vlorld .ar, assumed s solemn obliga;
tion noy to resort to force as an inatruncnt of naticnal poliey,

411 this sives us s moral richt to cxpress our decp econceyn over

the risin; tide of lawleassness, the growin-~ disresard of treaties,
the inoreasing reversion to the use of force, and the nunerous

other ominous tendencies whioch are emer-ing in the sphere of
internstiosonal relations,...The naindsnance of these principles

that are of coancern to 2ll nations alkke cannot and should not be
undertaken by any one nation alons, Prudenss and common mivitingaiakam
gonse dictate that, where tiis and >tl.cr nati rs Lave common Imkmmms
interests and common objsotives, we ashould not hesitete to exschange
information and to confer with the Jovermments of such other nations
and, in dealin: with the prodlems ooufroating each alike,to proseed
glonz parallel lines-w—-<this Govermrent retsining at all times ite
indenendence of judgoment and freadom of metiom, For nations whigh
seck paacs to assume with respact Lo eash other attitudes of eom-
plete aloofness would serve only %o encourage, and virtuesliy invite,
on the payt of othaer nationg lewlessly inalined, p.olicies and sotions
most likely to endan _er peacO,.e...: 0 have aifirmed on every possible
ocaasion and have urged upon all nations the supreme need for keepw
ing alive and for practicing sound fundauental principles of relati;
ong among ¢lvilized nations, We h&ve aever entertained and we have
not the glishtest intention to entertain any sueh notion s the use
of Ameriocan arned forces for "policing the world”, DBut we equally
have nét the sli-htest intentior of reversing a tradlition of a
gantury and & half by abandoniiyz our deep coucern for, and our
sdyocacy ef, the establishment everywhere of internatiounal order mmimm
under law, based upon the well-recsgnized prineiples to which I
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bhave referred....The momentous question---let ne repeat---is
whether the dostrine of force shall beoome enthroned onae more
and bring in its wake, inexorably, international anarchy and EEnkn
a relapse into barbarimm; or whether this and other peaceful nations,
Zeryently attached $o the prineiples which underlie international
order, shall work unceasingly---singly or in gooperation with each
othar, as circumstances, their traditional polieies and practices,
and their enlightensd self-interest may diatate~-~to promote and
preoserve law, orxder, morality, and justise as the unshak:glo bases
of civilised international relations,...."#383#

In his letter to Vice-President Carner of Jan, 6, 1938,
Sesretary of State Hull also said: "The United States was deeply
interested in supporting by peaceful means influences contributhey
to preserwmtion and snsourazement of orderly processes, This interest
far transcends in importance the valus of Amerlcen trade with China
or Amerioan investmente in China, It transoends sven the guestion
of pafeguarding the immediate welfare of Amerisan citizens in China,"”
#384F His expressions of official dissatisfastion with the neutra-
14ty laws followed, He oritisized imolationism as an attempt "to
eonfine 8ll activities of our peoyple within our own frontiers, with
incaloulsble infury to the Atandard of living and the general welfare
of our people, oy else expose our nationals and our legitimate
interests adroad to injustice or outrage wherever lawless sonditions
arime.” #3854 In his speech on May 28, 1939, Seeoretary of State Hull

New York Times, Jan 11, 1938,

Repordt of Press Conference, April 22, 1938,
Hew York Times, April 23, 1938,

Department of §tat., Publication Bo, 1146,

§§8 Department of State, Publication Ho, 1146,
84
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further says: "There is no more Aisastyous 1llusion than the thoue
ght that a policy of national isolation would make it easier for

us to solve our great domestic problems, The exaot reverse is true,.,
seoS0me argue in favour of national isolstion from snother point

0f vieWew<namely, that dy withdrawing from normal relations with
other nations we can insure for ourselves freedom from risk of
embrollment in war, Here again the exact reverse is true, It is

not through a poliey of isolation but rather through supplementing
our domentic effaorts by playing our appropriate role as a member o%
the family of nations that we can hope %o solve &hws problems whiaeh
confront us to-day within our own frontiers,"#386# On June 3, 1938,
Sesretary of State Hull, addressing the Temnesseec Bar Amsosciation,
repudiated national isolation as = & means of seodrity, but sonsider-
ed 1t a "fruitful source of insecurity.” £387# On Dune 6, 1938,
Assislant Seoretary of State Sayre remarked; "the Uhited“States canno?
affordml to be a cipher in this erueial period of the wodld's history.
We must he raesoluts and prepared if mmmmmm negessary to withstand

the aggression of the lawless," #388;F Not long afterwards, Senator
PAttman {zsued his personal deglaration of war sgainst Germeny, Italy,
ard Japan, He said, "l. The people of the United States do not

like the Covernment of Japan, 8, The people of the United States

4o not like the femwmmmm Government of Germmny, 3, The people of

the United States, in my opinion, are aghinst any fowm of dictatorial
government, communistic or fascistis, 4. The people of the United
States have the right and power fo enforce morality and justice in
scoordance with peasce trsaties with us, And they will, Our

#2864 The New York Timee, liay 29, 1939,
#3687} Department of State, Publication No, 1190, p. 14,
$386# Department of State, Publieation No, 1186, p. 3.
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@overnment dcer not have to use military force and will not unless
nesessary,” #3894 On Jan, 4, 1939, in his address to Congress, a
proposed erusado azainst agzressors on behalf of religion, demoosrady,
and good faith was 4eclared by President Roosevelt; es he says; "To
save ono we must now make gp our minds to save all,", #390f All
these expressions of official opinion are devoted to the cause of

interrationalien,

#3689Ff The New York Times, December 23, 1938,
It is remarkable that Fr, Pittman seemed to have overlooked
the traditional principle of non-intervention ia the domestio
affalirs of foveign eountries, 2 esovereign and independent
nation has a right of liberty to choose whatever form of itis
own governmant, In a soclety of nations under the rule of
law, supplemented with a systen of effective sanctions, it
is not necessary and is even impossible to change the brain
or thought of an individual netion in view of mainteining
the social order and general peasce, Oh the other hand, it
secms hardly to sonclude on behelf of the interest of a
nation Mma in a partioculsr azce of its development that a
particular politioal institution is the most perfect and can
be well applied to all nations at the same time in disrezard
of their different tradition, different taste, different need,
different dbackground, ete,. The value ofapolitical institu-
tion is provistonsl, recional, snd hiastorical,and depends on
rartioular sonditionsy Professor liosca has explained this
point very well in his dlastinguished work "Histoire des
Deooteines Politiques"E; though o 180 hardly;deny /%o
that a democratic control‘ of forelign po y ig, to a ain
extent, more favourable to the preservation of the world's :
just pemce, in dempite of the fmot that the ENNEENEN isolation-
istic democoratic control of foreisn poliey had helped the
activitiesd of the aggressors andll thdmrising of wars of
aggression, since 1931 or even Bince 1919, (re discussions on
the democratic asontrol of foreign poliey, read: Professor S,
R, Chow, "le Contrdl Parlementaire de la Folitique Etrangére”,
(1921, Sagot, Paris) and JProgress In International Iaw",
Chap, X, 1984, Comm~- “Hew: ercial Press, Shanghal), see aleo
Buell, "International Relations", WSE p. 733,
On Auzust 27, 1938, the 34th Sesslon of the Interparliamentary
Union at Lague adopted a Resolution that, se a way to pro-
moting international good will and cooperation, every nstion
has a right to determine the foym of its own government againat
any intervention by forelgn government or people, 8ee:
Ameriean Journsl of International law, Jan, 1939, pp. 165-179,
¥he third point of the Atlantic Charter of 1941 also referred
$0 the freedom of a nation to chooss the foym of 1t8 own gover-
nment, Anyone may not fail to find something sm bdamable in
forelign oountries,

#3904 Houme Document Ho, I, 76th Congress, last session.
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In the sixth place, since 1937, the United States had
already started a program for big navy and army with a view o
backing her above stated poliscy, The"extravagant"inoreasess inmwmm
aruy and navy appropriations in the eight budgets of 1933-1941 are
shown a8 the followAng: 1933+1934~--3640,366,000; 1934«1985-—-3789,
931,000; 1935-1936---$981,684,000; 1936-195%-=-$935,114,000; WAk
1987-1956-~-$1,087,841,000; 1938~1939~—-$1,119,810,000; 1959-1940-~
~~$1,734,848,253; 1940-1941--~$3,116,169,000, The 20 % inorease
in the navy in 1936, the plan for an army of 4-5 millioms, the plan
for industrial mobilization and $he 25 % inorease in the 1940 app-
ropristions for srmy and navy are eonnutont%i adventures abroad,
Admiral Sgark, Chief of Naval Operations, supported his demand
before the Faval Affairs Committee by political-moral arguments
cangerning treaty-breakers and internstional faithIeksmess and then
stated that the United States would have to have s Navy large enough
t0 proteot everything on this continent plus outlying possesgions
against a combination of "our potential enemies in both oweana",
referring to Japan, Germany, Italy and Russis.as a coalition,#391#

In the seventh place, though the War between China and
Japan was undeclared ana, therefore, not subjest to the applioation
of the Hague Conventions on uneuirality, the fact that the United
States adopted some anti-Japanese measures before Dea, 7, 1941, wam
no doubt based upon a falth in, und a movement of, internationalism
and jJust peace, On July 1, 1938, a ciroular letter was imssued by
the Department of State to arms manufacturers and exporters registered

866

9 John T, Flynn, "vWhom Are We Getting Ready to Ficht ?" in the
fooid Hew Republie, Jan, 22, 1940, p, 11B. 3tone, in Forelun Polisy
Association, Bulletin XIX, Ko, 13 (Jan, 19, 1940), p. 4.

The Hew York Times, Jan, 18, 1940, Borchard and lace, "Neu-
trality For the United States”, pp., 584-386,
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undier the NHeutrality Aot, informing them that the Dopartment of

of State "would with great rogret issue any licenses suthorizing
!Iporta$1op, direst or indirect, of any airoraft, aircraft armaments,
siroraft engines, eiroraft parts, airoraft accessories” eto,, "$0
countries the armed forgces of whioch are making use o2 airplanes

for attack upon civilian populations," #392} On August 27, 1038,
Secretary of Sta%e Hull declered that the signatory-atates of the
Kellogg Pact were requested to adopt peaceful measures for the
setilement of itheir disputes, #3937 In August 1939m the Department
of State announced a polley of discourazlng the sale of airplanes,
equipment, ete,, to countries "which are engzezed in unprovoked
bombing or machine-gunning of civilian populations from the air,"$394#
On July 26, 1939, Notice was given to Japan by the United States
Government that the Amerigan-~Japanese Treaty of Commerce would he
terminated as of Jan. 26, 1940, Afterwards & govermment loam of
Us$25,000,000 to China was made,.i3957 On April 25, 1941, the United
States msde another govermment loan of US§50,000,000 to China, (On
April 26, 1941, Great Britain also signed a losn agreement with
Ohina,.#396#) On Karch 21, 1942, the Unitegag;;toa made another
governme nt loan of US$500,000,000 to China,/ On June 2, 1942, Chins
and the United States ®igzned a lemBe-lend agreement, #398#( On June
11, 1942, Ruseia and the United States signed a lease-lend agreement, )

In the eighth plase, on the cocasions of the German
o
absorption ot'Austria,ica.ahoslavakia, and of liemel and the Italian

2927 Department of State, Bulletin I, p, 121,

595% Americ.n Journal of International law, Jan, 1939, pp, 165-179,
#894:¢ Departuent of 3tate, Bulletin I, 714,

96# Borohard and lajo, p. 291,

9%6# A, J. I. L,, July 1941, pp. 542-054,

ow$ A.J3,1.,L,, July 1942, pp. 480-488,
izogf A, J. I. L., October 1988, pp. 686-£94,
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absorption of Alhania, in 1938 ané71939, the Unlteu Staics'Under-
gseoretary of State announced that "It 18 manifest that acts of
iﬁntonlluwiossness and me of ardbitrary force are threatenin: werld
psace and the very strucsture of modern oivilization, The Anpexkneax
{mperative need for the mbmmmwaidwm observance of the prinoiples
advocated by this Government has been aloarly dcmonstrated by the im
developments which have taken plsoe during the past three days,"#3994

In the nineth place, afier the outbreak of the European
War in 1989, the United States anopted_a new Neutrality Aet on Hov,
4, 1939, replasing the Neusrality Aact of 1937 (on the arms embargo
basis) by putting all trade on a cash-ané-sarry basis, in order to
fagilitate the purnhaao#ot the United States implements of war by
Great Britain andg Frann; and prevent that by Germany, €t0e. This
fast was ingonsistent wish the traditional prigaipls of neutrality,
the Hague Uonvention of 1907, ithat to alter the rules of neutrality
during warfare on the basis of alding the ineffiaienoy of ons
helligerent to protect its purchases of arms by forbidding all
sxportation of arms %0 the other belligerents is an absolute violation
of neutrality. Om April 37, 1940, a supplemental bill to bestow
upon the EFresident power to embarzo exporis and imports to and from
any states violeting the Hine Power Treaty, On iiarch 29, 1939, the
United States Government issued an order to embar;o eéxport of
essentisl raw naterials to Jepan, #£400f On Lareh 8, 1940, another
Aat was adopted to extend the lending facilifies of the Ixport-Import
Bank for non~military purposes from one hundred to two hundred
millions, Of thés 100-million~-8cllsy inorease in the lending

#5994 ZPress Releases, XX, pp. 196-200,
Bopoherd and Iaze, pp, 399404,
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facilities of the Bank, 65 millioms werc promptly allocated to
favoured oountried at war oy in danger of war: 20 millions to
Finland, 15 millions to Sweden, 10 millions to Neorway, and 20
milllons to Chine, The so-ocalled non-militery supplies were said
that they would inolude fuel,pil, and gasoline, Such naterials,
conaidered non-2ilitary here, were consllered military azainst
Japan and Germany, the unjust side, #4Q1% Bestdes these perhaps
called umneutral measures, the United States, in addition, permitted
finished bomdbing planes to he supplied to Great Britain and Franse,
even letting the 4llles heve 2,100 planes orizinally ordered for

the United States army, The British Covernment was reported to
have supplied funds for the enlar~ement of American powlder and
airoeraft plants under contract to supply Britain and France with
theiy entire output, That is to say, the fundie of a belligerept
are used to make the United States a hase of millitary sdpplies, On
June 23, 1939, the United States sisned an asreement with Great
Britainmprdvieing for exchanze of British rubber for American cotton.
This aggeement was effective singe September 3, 1939, after the
outbreak of the Zuropean War, #408f On Oast, 3, 1939, the Declaration
of Paname was brougLt about by the Pan~Ameriocan Conference olaiming
a 300-600 mile immunity zone a;ainst belligerent sotion"fromm land,
sea, or air"” around the American aontinenis, excluding Canada,
Precisely no belligerent aceepted it, Great Britain condemned 1t
as impracticable on October 13, 1939, and deolared to reserve her

belligerent rights on January 15, 1940, ¥rance and Cermany 4ia

#4014 Borohard rnd laze, bpp, 402-403, 410-411,

#408% Borchard and Lage, Pp. 411-413,
Press Relesasesn, , Dp. DAY-E549, 28, 1940,
Hew York Times, Hov. 18, 1939, Kluckholn in N,Y.[limes, liarch/
Apscoiated Fress dispatoh, New Haven Register, larch 15 & 27,

1940,
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the same on February 15, 1940, #4037 1t is notable that in the
famous battle between the Kearsargs and the Alsbame off Cherbourg,
18684, in dhich Franoce sought to nave the ships conduct their fight
seven or eight miles out, Sesretary of Btate Seward said: ‘‘tne
United States 40 not admit r right of ¥rance to interfere with
their ships of war at any distanse exoeedingzg three milema,” #7404y
Thias time the United States, leading her imerican fellow-countries,
probably based her poliay of the so-salled "safety zone" ¥pon
helping the shipping and the safety of cargo of the Allies, That
45 peorhaps why it was supplemented with the polioy o# "gshoot on
#izht" on Sept. 11, 1941,#405¢# Furthermore, Oh Sept, 8, 1940, an
AnglowAmerican cxohange of Kotes mllowed Great Britain hmmmim , a
belligerent, to take over 50 destroyers from the United States,

a neutppl, and the United Btates to lease, in deturn, seven strategio
bases near the Atlantic ccast of Amerios from Great Britein, #4067
om Tec, 3, 1940, the United States, while having declarscd neutrality
on Hov, 156, 1940, after tre outdreak of the ltalo-Greek \ar, assured
Oreece of mmrtial assistance, £407f On Dee, 16, 1940, 2 plan for
Joint defence was acsreed upon betweon Canada, a helligerent,and

the United States, a neutral, #408# On April 6, and 8, 1941, the
United States feclared her promisse to affokd all poasible aid teo
Oreece and Yugoslavia, $409F# On Aucuet 2, 1941, after the outbreak
of the Rumsso-Cerman War of June 22, 1941, the United Statos_promiaed
to afford partial economioc aid to Russia, #410F MNEEK On Oot, 30,
1941, the United States and Russia excohanged Notes on leass-lend
arrancements Loy one billion, #411#

$408# Department of State, Bulletin X, No., 16 (Ust., 7, 1939),pp, 321
--388¢ Bulletin ¥} Bo. 3b,(Feb., 24, 1940), pp, 199-205,
Amerisan Journal of International Iaw, April, 1940,

Pre Dedllaration of Panama gontains a reservation that it is
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In the tenth place, after the outbrecal: of the unde-
Blared war between Ruseie and Finland on Fov, 29, 1939, Iresident
Roesevelt, on Dec, 1, 1959, dcolared that "sll peace-loving peoples
8t5111 hope for relations throughout the world on the hasis of law
and ordey, and unanimously condemn resort to military foree,...by
virtus of an attack by a neighbor many times strongey they have
besn gompelled to yield territory....the ending of this war does
not yet elarify the inherent rizht of small nations to the main-
tenange of their intesrity azeinst attack by superior foree,"”
Therefore, the United States made a loan of US{ 20,000,000 to Finland
and permitted the supply of fighting planes to, and reoruiting for,
Pinland, Ou Dec, 14, 1939, 8B8ecretary of State Hull personally notie
fied every manufacturer of airplanes and airplane parts of the adopted
Policy of "moral embargo" mmiskk against Russia, enclosing & sopy of
the FPresident's atatement of the same nature, The Navy Uepartment
had ylelded priority to the Government of Finland in the acquisition
of some forty-four American naval fizhting planes, #4127

to apply only "8 long as (the siznatories) maintain their
neutrality”, :
Bsrchard s Ia-e, "Heutrality P'ry the Unitcd 8tates",pp.413-4,
Yenwick, "™Snerican Heutr-1ity", pp. 129, 154-135: 181-183,
§204$ J. B, Loore, "Digest of Internstional law”, Vol, I, p, 724,
05# On Sept. 11, 1941, the United Btates Lnvernment ordered its
navy %o shoot on sizht ony Axis submarine whioh ensered the
United States "defence waters”, On Jov. 1, 1941, the United
States warships Greer snd Kearney fired at German navy, Germany
ordered ner navy to reo;ly siace then, «, J, I, L, Jan, 1948,
P, 122-130, ‘
#406# Americsen Journal of Iinterrnatioral lew, Jan, 1941,:p, 146-153,
| July 1941, »p. 542-564, 1 “
#407# Ameriean Journal of internstionnl “ew, April 1941, pp, 372-578,
¥ A, J, I, L,, Avpril 1941, pp, 372-378,
#40gﬁ be Jo Is Ls, July 1941, pp. bie-bbl,
)\‘. J. I' L.’ Oct. 1941' PP. 674"685.
4 J¢ I, L., Jan, 1942, pp, 12.-150,
12# The Rew York Times, Deo, 19, 1939 Harch 14, 1940,
Dopnrtmggfégé Stete, Bulletin 1I, ENRHENK p. 295, Dulletin I,
PP. 6 ® .
Borchard and Lage, "Neutrality Pod the United States™, pp, 4l14-

-481,
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In the eleventh plase, sinee 1989, the United States
pilitical leaders 8till went on to develop the ldeas of invernational
§ustice and the international rule of law, un Keb, 80, 1939, venator
Pittman @eclered in his radio speech that "the Auweriassn peoplem, while
they hate war, they are not afriad to 4ie for chrietianity, morality,
justics and lidberty", OUn Sept, 21, 13389, the opening day of an
extraordinary msession of Jongress, Iresident Rooseovelt 8aid in his
address that ",,.the ettempt to legisiate neutrality....nay operate
unevenly and unfairiy---may mpummiess actually cive aid to an aggressor
and deny 1t to &he wviotim,"#413# The best explanation of the United
Btates polloy sasenms to be the address dellvered before the 365th
Annual Reeting of the 4.erican Society of International Iaw on April
24, 1941, by Beoretary of State Cordell Hull, the President of that
Scoiety. In that addresas, hull saye; "Too many people assume that
the present strucgle 1a merely an ordinary regional war, and that
when 1t cores to an end the side whioh is visetorious will ¢olleot
indemnities but otrerwise leave the defeated nations more or less
as they were before the confliet bezan, This assunmption would prove
entirely erroneous should the szgressor Fowers be the winnors, As
wazed b, ther: tris is n~t &n ordinery war, It is a war of asseult
by these would-be c¢ongquerers,employine every metho# of barbariasm,
upor nations whick clinz to their risht to live in freedom and which
are resistirs in self-defence,,,.,.fo nation anywhere hae the sliﬂptest
reagon to feel that 1t will te exempted from attack by the invader,
any more than, in a town overrun by bandits, the wealthiest olitizen
might expeot to be immune from attaok.,..'0 1% 18 in Austria, Cgecho-
slovakis, foland, NHorway, Yenmark, Holland, Belzium, Albania, Iax-
emburg, Frange, Rumania, bungary, Bulzaris, Yugoslavia, Many right-

#4124 Key Pittmen, "Our Foreign rFoliey”, Congress Record, Seps, 21,
1939,LLXXV., pp. 8-10,
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thinking mople have not becn able o conceive that this would happen,
2o them it has mscmed inoredibdle.....The conolusion is plain, How,
aftesr some fifteen nations have lost everythinv: that mekes life worth
Uving, it 18 high tine that the rewwmining free mm countries should
axm $0 tie fullest extent and in the bx_'.tefeat time humanly possible
and act fer their sslf-preservation,.,.aid muet be supplied without
besitation to Great Britain and those viher cuuntries that are resist-
ing the sweep of the general conflagmation,,.... . very new songuest
makes sveilable tv the asgressor sreater rosources for use against

the remaining free peoples..,.overy free nation anywhere is a bastion
of strength to all the remeining free peoples everywhere.......there 18
no posaible safecuarding our security, except by solid strength,
placed when and where it is most effective.....I Lave abaolute faith
in the ultinate triumph of tre prineiples of humanity, translated

into law and oréder, by which fweedon and justice n=né seourity will
again prevail,” #4414y

Therefore, in the twelfth place, another grewt achievement
was broucht about bt the United States' active participation in the
world's efforts in the development of internationalism, That is
the mo-callsd "stlantio Chartey'----the "Joint Declaration of the
President of the United States (Pranklin D, Roosevelt) and the
Prime l.inister of the United Linodom (wWinston 8, Churchill)" on
August 14, 1941, It reads:; "Illhe rresident of tle Unlted Jstates and
the Prime Linister, kr, Chureuill, renrreseniing His Lajesty's Govern-

ment in the United Kingdom, have met at sea,.,.uave had several

e e W b 4y RO 0 AT G

#4144 DProgeecdings of the Amerisar “nolety of Internntional Taw at
its 35th Anmual Leeting, neld et wushington, P.C.. April 24-26,
1941, yp. 9-1% ("The United 3tates and the .Jorld Situation"”,
by Cordell Hulll,
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conferences,,.have considered the dansers to world oivilizadion
ariging from the policies of military domination by conquest upon
whigh the Hitlerite Government of Uermany and other governments
sasogiated therewlth have embarked,,...deem it right to mske known
certain common principles in the national polieies of their reapoot;-
ive sountries on whigh they base their hopes for a better future
for the worla, )

First, their oountries seek no aggrandizement, territorial or
other;

Segond, they desire to see no territorial changes that do not
agcord with the freely expressed wishes of the peoples concermed;

Thixd, they respect the right of all peoples to choose the form
of government under whieh they will live; and they wish to fee
sovereign rights and self.govermment restored to those who have
been forcibly deprived of them,

¥ourth, they will endeavour, with due respect for thelr existing
ochlizations, to further the enjoyment by all states, great or small,
vistor or vanquished, of access, on equal terms, to the trade and
t0 the raw materials of the world whichm are needed for their economie
prosperity;

Pifth, they desire to bring about the fullest colladorasion bdetween
8l) nxtions in the economic field with the objeot of mecuring, for
all, improved labour standards, ecomomic advansement, and social
security;

Sixth, after the final dsstruetion of the Naszi tyranny, they
hope to see emtablishsd s peace whish will afford to all nations the.
means of dwollinz in safety within their own boundaries, and whish
will afford assursnce that all the men in all the lands may live out
thelr lives in freedom from fear and want;



220

Seventh, such a peace should enable all men to traverse the
high meas and oceans without hinderance;

Eighth, they bdelieve that all of the nations of the world, for
realistic as woll as spiritual reasons, must come to the ahandonment
of the use of foree, 3inee no future pwace oan be maintained 1f
lgnd, ses, or air armaments continue to be emgg§ud by nations which
threaten, m or may threaten, acgression ocutside of theiy frontiers,
they believe, pending the estsblishment of a wider and perrsanent
systen of general security, that the disarmament of sush nations is
esséntial, They will likswise aid and encourage all'other wkien
rracticalle measures which will lighten for peace-lowing peoples
the orushing burden of armsments,” #415#

Following that step, in the thirteenth plaas, omne other
inportant instrument was schieved, That is the so-called "Deslaration
¥ United Hations"-—we"4 Joint Deslaration by the United States of
America, the United Kingdom of Great BEritein and Horthern Irelsnd,
the Union of 3oviet Soeialistic Republies, the Republic of China,
Augtralia, Belghum, Cansda, Costa Rica, Cuba, Czechoslovakis,
Dominican Republic, El Salvador, Greece, Guatemala, Eaiti, Honduras,
India, Iuxembourg, the NHetherlands, New Zealand, Nicarazus, Norway,
Pansma, Poland, South Africa, Yugoslavia™ (26 Nations), on January 1,
1942, at Washington, It reads: "The Goveruments signatory shereto,
having subsoribed to a common program of purposes and prinoiples
embodied in the Joint Veclaration of the President of the United
States of America and the Prime Minister of the United Kingdom of
Great Britain and Horthern Ireland dated Ausust 14, 1941, known as

#4154 Department of State Bulletin Vol, V, Ho. 112, p. 125, Aug,
18, 1941, A, de I, L Oct, 1941, pp. 191-192,
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the Atlantie Charter, being oonvinced that complete vistory over
their enomies i3 easential to defend life, liberty, independsnce

and religious freedom, and to preserve human ri hts and justioe

in their own lands as well as in other landa, and that they are

BOw engaged in a commen struggle acainst savage and brutal forees
seeking to sudbjugate the world, declare: (1) Each Goverument pledges
1t801f to employ its fullmek resourges, military or esonomie, against
those members of the Tripartite Pact (Germany, Italy, Japan) end

its adhereats with which sush government is at war, (2) Each
Government pledzes itself to coBperate with the Governments sign-
atory hereto and not to make scparate armistlice or peace with the
ensnies, The forezgoing dsslaration may be adhered to by other
nations whigh are, or which may be, rendering material asaistanse
and contributions in the struggle for victory over Hitlerism,” On
Jan, 5, 1942, the following statement was Peleased to the press by
the Department of State of the United States : "In order that
liberty=-loving peoples silenced dy military force may have an opp-
ortunity to support the principles of the Declaration by the United
Hations, $he NEERNEERENKENRR Government of the United States, as the
depositaxry for that Declaration, will reeeive statementa of adherence
to its prineiples from appropriate authorities which are not govern-
ments,” Mexiso joined it by the note of her minister for foreign
affnirs %o the Secretary of State of the United Btates on Jume b,
1948, (after Mexioo declared war on the three Axis poweras), The
Commonwealth of the FPhilippines Jjoined it by the note of its Presi.
dent lanuel Queszon to the Secretary of State of the United Btates
on June 10, 1948, #4164

#416F% UY.S. Executive Agresment Series, No, 236,
peyartment of 3tate Bulletin, Jan, 10, 1942, Vol, VI, No, 133,
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In the fourteenth place, the 1deas of just pesace and

injermationalism are also expressed in the leading mutual-ail-
agreenqnts betwean the so-ocalled United Natiouns, In the lLutual
A4 Agreement signed by the United States and Greamt Britain on

Fehe £3, 1948, the proakble reads; "Whereas the Governments of the

United States of Amsrica and the United Kingdom of Great Britain

and Horthern Ireland deolare that they are en;sged in a coBperative
updertaking tozether with every other nation or people of like
mrind, $0 the end of Maying the bases of a just and enduring world
Peace mecuring order under law to themselves and all nationd;....

that the defensea of the United Kirigzdom against aggression is vital
to the defense of the United Spates of Americae,...And wherecas the
United 3tates has extended and is eontinuing to extend to the United
Eingiom aid in resis¥ing agcression,..." #417f In the Lutual Ald

#4274
#4184

#1o#

Pe 44; June 20, 1942, Vol, VI, HNo, 156, pp. B46, 547,
imeriean Journal of Internationszl law, July 1942, pp. 191-192,

Soen after having returned from a visit to the uidale Exst,

Russia and China, windell .ilkiey the representative of

President Roosevelt of the United States, made a radio speegh

asking President Roosevelt to confirm that the stlantie Jharter

applies to all psarta of the world including Asis ~nd the Far

in8te Jeveral days later, the President, in reply, eonfirmed

it. In view of the provisions of the Atlantic Charter and of

the Joint Dealaration of the United Fations, this appeal for

confirmation seems superflimuous, U,S5,S5,R, adhered to this

stlantic Charter on Septemlber 24, 1941, see; Department of

State Bulletin, September 27, 194i, pP. 233,

Resolution adopted by the Inter-Allled Oouneil a.t Ilondon,

3ept., 24, 1941,

Depgggmnnt of State Bulletin, Feb, 28, 1942, Vol, VI, HNo, 140,
[ ] *

Emerionn Journal of Interunational law, July, 1942, pp. 170-173,

Department of State Bulletin, June 6, 1942, Vol, VI, No. 154,

507,

zaariaun Journal of Internati nal law, July 1942, pp. 165-167.

The gontents of this Azsreenent are about the Bame .8 that

between U, S, A, and CGre:t Britain,

Depertment of State Press Releases, lo, 286, June 11, 1942.

Ao Be I. L,,July 1942, pp. 187-190,

The contents of the Russo- merlcan Mutusl Ald Agreecment are

about the same as that of the Anglo~’imerican snd Sino-American

oned.
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Agreement aigned by the United States and Chira on June 3, 1942,
ths Ixeanmbls reads: "Whereas the Covernments of the Unlted Ssates
of Amerioca and the Rspublic of China deolare that they are ensaged
in a colparative undertaking, together with every other nation or
psople of Rkke mind, to the end of laying the bases of s just and
sndurinz world peace seouring crder under law to themselves and all
nations, 4nd whereas the Covernments of the United States of
Amsrica and the Republis of China, es signatories of the Declaration
by United lations of January 1, 1948, have subscribed to a oommon
program of purposes and principles embodisd in the Jolint Declaration
zade g ob August 14, 1941, by the Fresident of the United States
of Amerioa fnd the Prime Linister of the Unites g.’mgdom of Great
Eritain ané Horthern Ireland, known as the Atlantic Chartery And
whereas the Iresident of the United States of Amerlca hes determined
see..that the defense of the Republic of Chine mgainst aggression is
vital t0 the defense of the United States of Amerioca; And whereas
the United States of America Las extenied and is gontinuing to extend
$0 the Republic of China aid in resisting aggression;....."F#418%
In the Mutual A18 Agreement signed by the United States and Russia
on June 11, 1942, the preamble reads about the same as that of the
Sino-Anerican Lutusl Ai1d Agreement, referring to the "Atlantie
Chartsr”, "Veclaration of United Nations”, "just and enduring world
peace seouring order under law to themselves and all nations" and
"sgainst aggression", #419f The world-wide aggressive, on the one
hand, and, on the othey hand, antl-aggresalion war ls Btill goingz on,
The goal of the war, as from the most nations' point of view, is
precisely the further development of the two decsded ol&/internation—
coneeptions of
alism and just peacs,
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Yot At munqnet be overlooked that, same a8 the earlier
Doxiods, undar the above atated general tendency of the status of
non=belligerenay in thias period since world var I (1914;1918),
sounder-movenauts in favour of the preseryation of_thii&oa of
asutrality had taken place and have been remaining,

(1) First, the Covenant of the Iearue of Natinns of 1919
1t801f reserves cocasions for not unlegitimate war and, therefore,
reserves the possidility of the status of neutrality and of the
application of tke Hazue Oonventions on neutrality, (A) The Preanble
reads: "the sceeptance of (oertain) oblirationsg not to resort to war]
(B) Article XV (#7) reads: "If the Counsil fails to reach a report
which is unanimously agreed to by the members thereof, other than
the Representatives of ons or more of the parties to the dimpute,
the members of the Isague reserve to themselves the right to take
sush sotion as they shell consider necessary for the maintenance of
right and Justice,"” (C) According to Article XV (#6), the membera of
the Ieasue may go to wni with any party to the éisputg whieh does
not comply with the recommendations of the Counsil's report, (D)

As no definite prodedure and ocompulsory measures are stipulated in
either Article XII (#1) or XIII (#4) or XV,$o meet the oase of any
failure to carry out the award or desision or report sherein referred
to, the parties to a dlspute may resort to war after three months
after the sward by the arbitrators or the judileial dsoision or the
feport dy the Oounotl (Art, XII (#8), (E) Aceording to Art, XI(f1

& #2) and Art, XV(#1 & #9), when no "reguest” is made by either
fartj to a dispute or when neither parties nor the members other
than parties to a dispute sutmit the dimpute to the leszue, it s

eeffainly that the war between the parties oan be carried on, (F)
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Aesording to Article XII(#1) and Awticle XV (41), 1if thLere should
arise a dispute likely or declared by either party not to lead to

a rupture, the league's intervention and the procedure stipulnted

1# thé Govenant are not applicable and, therefore, war can be safely
earried ob, (G) Acoording to Artiole XV (#6), if no party to a dis;
pute accepts the Council's report, war is allowed to be sarried on,
(E) According to Art, XV (#10), if the Assewbly failed to roash a
report, or if the report failed to be accepted by either party or

by both parties, war is allowed to take place, (I) ArtiolﬁIWlll(#a)
reads;: "If the dispute between the parties is elaimed Ly one of tham,
and is found by the Counsil, tolarise out of a metter wiieh by inter-
national law is solely within the domestis jurisdietion of that
party, the Council shall eo report, and shall make no recoumendstion
as to its settlement," VWar is here #llowed to be waged. (J) Aecord-
ing to Artiele XVII, when & mambaraatate carries on an aggressive
II& of canquest on a non-member state without & dispute, the war is
legally free, (K) Aacording to Art, XVII, when a noun-member state
wages an azgressive war of conquest on another non~nenber state
without a dispute, the war is legmlly free, (L) A oivil war which
has led to the raoognitio: a real war by foreign states remains

to be subject to the Hague Conventions on war aid on neulrality,

(M) Article X which reads: "The members of the leajus undertake....
%0 preserve as against external aggression the territorinl integrity
and existing political independence,,”, gives grouni to a war of
self.defence, The war so wazed a8 in the eyes of non-member states
{8 an oxdinayry war where the Hegue laws of neutrality applies, (X)
The armed econfliot osrried on by the"armed forsces tv be used for
péoggcting the Covenant of the Ieazue” as stipulsted in Article XVI
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(#2) im certainly not "war" but lezal sanction (punishuent) ae in

the eyes of mambag-statae; but it 1s also certainly "war" as in the
eyes of non.member-states as soon as the Tearue declares that ar@ed
confliot a "wary azaingt 8ll the other members of the Lea-ue"(Art,

VI (#1)), The non-member<state outfiide the conflict Las a legal
right to xake oclaims on the obssrvance of neutrsl rights, if the

Hague Conventions are here applicablew (if all the belligersnts and
non-bellizerents are partiss to the Hazue Conventlons or anfy other
conventions on neutral rights.), (0) When military measures are to be
taken by the Couneil in acaordance with Article X (#2) or Artiele

XT (#1), the consequences znd the legal sepacts are the same as that
8aid in sbove (N), The Covenant says nothing yet precisely and
obvibualy concerning the renunciation of the trzditionsl prinoiplea

of neutrallity and?ige application of dreaties onlyﬁzl n:?tiea. The
Covenant neither regulates the relations botween the militarily
sanctioning states and the non-membor-statez outside the "war”;

though the Lea:us hnn/:iizzﬁz a pregemient by epplying the Cowvenant

to 8 non-member-state in 1237, and thoush skmufiewmeswg 1t is doubtful
wkhether thae Ccocvenant is lez@Ally of rirsht to resulate odhlirationa
ircumbant upon noun-member states, The theory that the 018 conventional
laws of neutrallty, while certainly bheinz appllcable to the cases

of war &g implicitdy solerated b the Covenent of the Lenrme, is
1raoplicable, under the stipulati-ne cf Artiecle 20, to the omses of
the lan . e's war of millitary sanction, is, therefore, open to question;
it ie 8 fact that the Lemgue never denocunced or mrdified such treatiqy
a8 the Eagus Convemtions of 1907, but implicitly redosnized them; f
tiere are many states members of the Ieaszue whilch enaoted domestie
neutrality daws and declarod neutrallty in cades of war in the past

two decaded by inveking the Hague Oonventions of 1907, A distingtion
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or a dimgrimination made between the applications of the Lague

Jonventions would constitute an act violating the Couventions.r420%

(2) Second, the status »f verpetual neutrality of
Switserl&ng wafl recoznized by the Counedl of the Leagne nf Nations
when, af#dr consideradble negotiati-ms and a referendum to the 3wias»
eleatorate, ashe was adiniticd,on March 8, 1980, s an Hri-sinal memder
gtate on the understindiiz thot she "shall not he foroeawto p&rtioi;
rate in a nilitery action or to porrit the pessare of frreirn troops
or the preparation of 1litary oterprises upon her perrltory". In
February 1921, the Swlss Goverarent declined t~ afford pasaaze
throush 3wlss territory f5r an internatis>nal posliee foree to dbe
com»-8ed of troops to be suprpliel dy severnl members -f the Iea~ue,
which 1t was proposed to sa3ni to Vilna under the 2uthority of the
Council of the Ieague for the purpose of suserintendinz the taking
of a plebigoite, During the application of ssnctions aceinst Italy
in 1935 and 1935,Switzerland interpreted the adove cuoted condition
of her admisgfon as meaning that the partieipeti~n ov her pavt }n
economic weagures was conditioned upon their not endanc-ering her
militery neutrality, In ilay 1938,%the Council of the Tenque mdopted
a resolution in whlgh it took nnte of the 'rtentiocn of Switzerland
not to participate in any way in the future ian the exeoutli-n of the

#420f see also opinions of; Professor-S, R. Yhow, "Mew irogress In
International Iaw", 1934, Chap, VIII, pp, 250-284, Professor
Eans Kelson, "Iegsl Teshnique In Interuationsl law", A Pextual
Critique of tre Tea ue Covenant, Gereva Research Centre, 1939,
Pp. 66-135, Profeszoy John B, Whitton of the University of
Pringeton, "la Heutr:litl et la Boeleté des ilati na", Reocueil
des Cours, Académie de Droit International de la Haye, 1927,
II, tome 17 de la colleotion (1923), p. 479 et Say.. Professor
Fauchille, "Traité 6e Droit International Public”, tome 2,
(Vol, IV), p. BB2-G655, Oppenheim, "International Inw" (by
Lolaly and Iasuterpacht), Vol, IIR, 6th ed, 4940, pp. BO6-511,
Engsl, "Iisague Reform", 1940, Dedk and Jessup, "Heutral ity
Laws, Regulations end Treaties", 1939 (--1948).
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provisiona of the Covenant relsting to sanotions whethey nilitary
or escnomie, 4B/

(3) Third, since the sonelusion of the World Way of
1914-1918, Oanada has beemm suogeasively claimins its sovereicon
rizght of maintaining neutrality in case of a war between fypeat
Britain and other countries, In 1919, Britain desireé that the
Paris Peace Treaty should be ratified for Cenada on the sdvise of
the Britisr ministers; but Canada objeoted and the retifioation
wag deleyed on the demand of Cenada until the Canmdian Parliament
gould be orlled to consider it and until a Conadian Ovrder in Counoil
was adopted”that His Ma jesty be humbly moved to anprove, ascapt,
eonfirm and ratify the 8218 Treaty of Peace for and in vesypect of
the Dominion &f Carada,” Durin: the preage necntintirus,evrangements
were tentatively made for s treaty between the mited Finvdom and \
Prance and tre alausse that "the present treaty srall impose no
oblization upon any of the Dominions of tne Beitish Zmnive, unlees
and untill it is approved by the Parliament nf the Dérminion ?oncerned}
was inserted, The Incarno Treaty of Mutual CGuarantee of Oct, 16,
19285, contained the same olause (Art, 9), The Peace Treaty of
Iausanne with Turkey did not ocontain the clause and Canada yefuscd
to ratify chiefly because she had not been asonsulied in the negow
tiaticns, The great mignifigance of this olsuse is that by a war
treaty the United Kinglom would be under s war oblisation to a
foreign state amt Cansda would or would not as she plemssed, And

#4281, Mémorandum de la Suisse du 8 Lévrier 1919,
liensace from the Federal Counclil of Switgzerlsnd to the
Federal Assaeubly, August 4, 1919, pp, 198-210 (unglish ed,),
Measage of the Swimss FPederal Couneil of Dea, 2, 1935,
Memorandwa submitted by Switzerland to tre Couneil of tne
lsague on April 29, 1938,
Oftxezal Jourual, 1938, pp, 368, 365,



g29

e logloal sonclumion is that,if, in pursuance of such a treaty,
e United Kinglon should becoms at war, Canada, who was not a
party to. the treaty, would rensin at peage-—wwould be neutral,

The Imperial and Oomstitutional Goferences of 19835, 1926 and 1929
alss referred to this question by the €ollowing points; (A) A
treaty affesting ane yart of the Empire should be stated to be

made by the King on bekalf of that part, The Oanadian-imeriean
Tyveaty of 1984 on preventing smugszling reffrred to one of the parties
as "Him Britennis lMajesty, in respest of the Dominien of Cansda™,
(3) Pall powers ave t0 be ismusd by the Kingg on the advice by the
covermment songerned indisating the part of the Empive for whish
‘they are %o siga, (C) Btlateral troaties imposing odligations on
e part of the Mapive only should be signed by & Representative of
the Government n; that part, Such treaty will sffest ono part only,
(®) It is the wyight of the C“overmment of esch Dominion to advise

the Orown in all natters relating to its own affaivs, In 1939, the
fast that Ganada declsred war on Germany (Seyt, 10) seven days later
than Grest Erisain (Seps, 5) Masdbkasspweyan 18 coysidered to further
prove Cannda's ypamkhims possession of the right of maintaining
aoutralisy .

Therefore, one Canadian lesding jurist, the Honourable
Jehn 3, Ewart, IL.D,, K,0,, Says in his "Canada and British Wars"
that "Oangda’s status with refercnee to foreign affairs is in pro;-
cess of rapid develoyment, Recent practisce indieates that the

Duhration nede by Switzerland before the Assembly on Oot,
Of.hchl dournal, Special Supplerment, No, 138, p, 106,
Borgeand, "lIa Heutralité suisse au sentre de 1a 80016té desn
Hations”, 1 and ed,, :
Reappard, "I.'m de de h Suissge dang 1a Sogiété des Nations",
”“' mc 68‘”6‘
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statement ‘when the Umitad Kingdom is at war, Cananda 18 at war! im
not vow unqualifiedly twue, OCansda is situated in the North Americen
Continent, He» foreign poliey ought to be based upon that indis-
pukables faet, She ought to adatain from engulfment in tho affairs
—eagOW Wore Shan ever perturbod.--of Lurope and the Neayr Esst, She
cught %0 give no pledges with veferense $o future asstions"”, His

son, My, T, 8, Bvart, in his pamphlet "Has Canada the Right to Deoclars
Joutwglsvy” €2900) ml Bis letter of Mgy 7th, 1985, to the Honourable
?; Moakew TA\Aviey, 3D, K, 0,, digoussing the problem of "“Canade
and WM™, Enys SR mo¥e substantially that,” Conmidering the
prastice relative to treaties, which is not oonfined to sommeroial
treatissus inoludes those of all kinds, and the conolusions stated
by ¢he Imperial UJonferences, and asonsidering, too, that by the
Statute of Westminater Canads has full and complete lezislative
powers, there is no doubt whatever, that the United Kingdom mey be

at war, vhile Oansds is at pesce with the consequent corollary that
Canada might properly deslare neutrality,,...The obligation that the
Orown 1s indivisidle is not sound as it has alvendy been divided,...
The Orewn would therefore act x constitutionally in giving assent

to 4eclaration of meusrality on behalf of Careda,” ILork Tweedmmuir,
Governor-Genersl of Cansda bdefore 1939, also said, "Canads is a
sovereiza nation and ocannot take hey attitude to the world doeilely
from Britain oy from the United States or from any bdody else,"
Another lesding Cansdisn, My, B, X, Sandwell, Editor of "Saturday
Hight Weekly”, though waging attssk on RHorth American Smmmiinkahimm

Mowat, in British Yesr Book of International law, 1923-1924,
PPe 90-94, ’

Oppenheim, Vol, I, bth ed, 1937, p, 204, Vol, II, &th ed,
1940, pp. 510-511,

men., tome 2 WOL IV). Pe 6b3,

Wwhitton, dans Recueil dem Cours, tome 17, 1987, p. 522,
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Oontinentalism,and though msupporting the eontimuense of "olose but
Infefinadble relationshiy between Uanada and the other British
dount®ies™, says dlmsk in his "Canada and the United States Neutrality"
(1989) that ",.¢sEire...has not only asserted the right to maintain
noutrality hut has actually done so, The procedure sdopted in Canada
for ontering the war demonstrated that the constitutional position

of the Dominion of Canada on this subjeot is identical with that of
Eire; for Oanada sontinued to be noutral, and was accorded the pri-
vilsges of meutrality hy the United Jtates, for seversl days after the
doolaration of war by @reat Britain, The sonstitutiamal poslnt of

the complese freedam of Canada to go to war and to abatain from war
by her own deciaion, without any reference to that of Creat Byitain

is therefire definitely established,” Thus the sonsclusive answer,
fundamentally solving this gquestion, seems to be that glven by the
authority on constitutional law in Canada, the Honourable P, Maurice
Olliyier, ED,L.C. (House of Commons), Professor of Constitutional
law st the University of Ottamm, who, in his "Ie Cansda, Pays Bouverain
?", says; "Nous possédons, en effet, tous les attributs de 1l'Etat
souverain, droit de légiférer sans restriatlion, droit de conolure des
traités, &roit de représentation diplomatique & 1'ftranger, droit
4'abolly lem appels au Conseil privé, droit &‘extraterritorialité

ot, enfin, droit de déolder quelles modifioations devralent §tre
apportées & notre constitution..,.le Cenada est &evenu un "ch
ind¢pendant”, en "unilon personnelle” aves l'Angleterre, par l'adoption
du Statut de Wostminatar en 1931.," The Honourable Psul Fontaine,X.O,
(Department of Jumtioe) of 1'Université de Paris et 1l'Ecole libre

des Solenses Politiques de Paris, President of Cansdian National
Institute of Isw, Professor of International Iaw at the Uniceraity
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of Ottawa, and the Reverend Dr, Deairé Bergeron, Profesmor of Inter-
sational lew and Vice-Director of L'Egole &es Soieuces Politicuesg de
1(Uniyersité 4'0Ottawe, also endorsed this oonclusion, #4824

(4) Pourth, since the sonclusion of the World var of

1914.1918, s%11) many treaties concerning neutrality have been
sensluded as shown in Chapter V, #4234

#4224 See Note No, 362, John 3, Ewars, p», 88, T. S. Ewart, pp. 25,

27 and supplement; his letter, in Ollivier's book, p. 225-227,
B, K, Sandwell, pp, 82, 31,
Ollivier, "le Cannda, Fays Souverain?”, 1935, pp. 9-10, 214-215,
285827, #ee also his book *Liivenir Jonstiiutionmal du Canadal
19385; "Coura de Droit Sonstitutionmdl”, 1939-1940, Egole des
Scienses Yolitijues, Univermsité 4'Ottawa,
Pontaine, "Cours de Droit International Publie”, scole des
S8cilsnesns rolitiques, Université 4'0stawa, 1939-1940,
Bergzeron, "Cours de Droit des Gens”, Lcole des Sedences Politi-
qués, Universisé a!Ottawa, 1989-1940,
Dry WeF i, Kennedy, L,C,, frofessor of Constitutionsl law at
the University of éoronto, a eolleague of Professor Ollivier
in the Royal Commission on DominionyProvineiasl Relations (Siroy
Commission) of 1937, in his book "The Comstitution of Oan.da,
1584-1937", (1338) expressed the same view by saying that
"Without doubt Canada is a nation, snd beyond question Canada
owna a Bovereisnty, The situstion orestes both new problems
and new vigions,,.. bsolute movereignty in the laet resort
proves 10 be an illusory b¥ mo8t perilous glaim in fage of the
fagts of interdejendence,"(p, X)
gee also; R, Kk, Dawson, "Ths Develoruent of Jominion Status,
1900-1?56",)(1987); ® Jonstitutional Issues In Canada”, 1900~
1931, (1933),
My, i. Ho81 Pieldhouse, in his "Can.da's Foreizn Poliey", (The
Fortnightly, July 1959 dewonstrates that there are two fund-
amental principles of Canadals foreign poliey: (1) one is the
independence of Can.da'a foreizn poliwy from the control of
Great Britain, Canafa will decide by 1tself matters on foreign
relatious, Great Britain can not do -nything concerning
Canada without Canada's consent, In September of 1936, Prime
iinister LaoKenzie King of Canadn delivered a specch in Cenevs,
deolaring that Canadisn FParlianment has a right to decide how
far Cangda wlll partieipate in a war wazed by Creat Britein on
a foreign country., (2) The other is to svold the involvenent
in a Iesgue's war or a British war,
Prime Liinigter LacKenzle King of Canmda announced on February
19, 1987, thet "Our renunciation of the Monroe Dostrine afford-
ed Canads an additional reason for increasing her armaments,
Perhaps our repudiation of neutrality and the danger to Canada
fn haying to ghoose between Great Britain and an independent
neutrality in the event of a British-latin-imerican war justify-

inn
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(B) Pifth, the General Treaty For the Renunciation of
War (Briend Kellogg Past) of Augugt £7, 1988, wus bornm under certain
sonditions, though adbout sixty nations had adhered thereto, and |
though it generally asondemms resourse to war for the solution of
Anternational eontroverslies and renounces war sas an instrument of
national poliscy in their relations witk cne enother, In & Hote of
dugus$ Z1, 1988, the Russian Govermment, though expressing its
willingness to adhere to the Treaty, wvigourously oriticised mm it
booause of its silence in regard to disarmsment, because of its
Aninpanienms indefinitemess, and beocause of its"reservations”, The
Egyrtian, Kersian and Turkish Governments, though wiliing to adhere,
declared that they eould not aseept the reservations to the treaty,
particularly in rezard to the British konroce Dostrine, The British
Monyroe Dogtrine as explained in the British reservation to the Kellogg
Paot was very far-reashing: ",..there are certain regions of the world
(unspecified) the welfare and integrity of which counstitute a spegial
snd vitel interest for our peace and safety, Uis kajesty's Govern-
pent have been at pains to make it elear in the past that interference
with these regiona cannot be suffered, Their protestion against
sattesk is to the British Gupire a measure of self-defense, It must
b.?nl::::ztood that His liajesty's Government in Great Britain acoept
the new treaty upon the distinet undersianding that it does not pn;-‘
Judice their fresdom of maotion in this respect.”

By July 1929, neither Arcentine nor Brazil had migmmk
signified their intention in recard to the anti-war prot apparently
becauae of uncertainiy as to itas relation to the Mongoe Dootrine,
i

this further inorease in Cansdisn armament, It i8 not without
sigznificance that practically every measure foy the so-aalled
maintensnce of peace adopted under the speclous and resounding
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Seoretary of State Kellogg, in his statlement of June 23, 1928!
doclares that the Faot 414 not preolude a war of pelf-defence;

that sash power was the mole Judgze of what constituted self-defence,
and that the Treaty could not he ednstrued to impaly existing

treaty odligmations, like the Suroppan lLosarno Treaties and the Covenant
of the Leazue of Netions, The Committee of Foreizn Relations had
reported that Wthe United States recards the Lonroe Doetrine as

a part of its national seourity and self.defence,” The use of

forcs by the Unitea States under the lMonroe Dootrine is oonceivadle
under at least three ociroumstancea: (A) To repel the military invasion
of a latin-American state by a non-American power, (B) Po intervene

in latin-imerioan countries where disorders threaten foreigcn interests,
(C) To prevent the exeoution of sgreements betwecn Iatin-American

and non~-Amgrican powers mroviding for the establishment of naval -
bages, otc., Which in the ¢pinion of the United States might endanger
its security., The Frenah Government, whioh had stood out for limit-
ing its anti.war agreement to a pledxe not to fight a war of"aggress-
ion", was not willinmg to accept the formulas of the multilateral
treaty wntil 1t was clear that it alone oould oonstrue ita own noee;
ssitien of self-defense, As a result of the interpretative notes,

the leading parties to the anti-war paet made it aolear that the
renunciation of war as an instrument of natianal poliey did not apply
in the following oases; (i) In self-defence, whigh may inelude acts
taken to enforae the lionpoe Dostrine or the British Monroe Dogtrine,
(B) Against any atate whioh breaks the treaty. (C) In exeoution of

phrages 0f recent yearse has haed as its Lirst effect am sreat
ingrease in the arnaments of all countries,”

The Haew York Times, February 20, 1937,

Boychard and laze, "Neutrality For the United States", 1940,
Br. 340,
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phlizations under the Igague Oovenant, (D) In excoution of obliga-
$ions under the Locarno agreements, (E) In excsoution of oblizations
undser treaties guaranteeing neutrality whioch probadly eovers the
international agreement of 1815 guaranteeing the neutrality of
Switzerland and congeivabiy the Frerch alliances, (F) In the ware of
"self-defence™ or "Gobperative defence” am mo judged solely by any
party %0 this Paoct waging suoh war,

In addition to these unlimited reserwations for the
wars of "self-fefence", there is no elause referring to "undealared
wars” and "military coercive measures”; there is no slause renouncing
the Hague Conventions on war and on neutrality of 1907 (beesuse of
the abolition of war); there is no olsuse stipulsiing measures and
progedure for sanction, Therefore, in the case of any deolared war,
either allawed or not by the Psct, while therein no proecedure oan
be invoked and no obligation to inpose sanction is re;ulated, the
well provided stipulations in the Hague Cenventions of 1907 would
naturally thereto apply., In psactice, Japan had wa.ed two unjeglared
wars on China in 1931 and 1987 and has detached zreat arcas of her
territory. Italy had waged undeolared war on Ethiopia in 1935 and
had eonguered the laj)wmy, Rusaie had waged undeclared wars on Chins
in 1929 and Finland in 1939, Italy adopted pilitary ccercive measures
aginst Greece in 1923 (Corfu Ineident), Japsn adopted military
coercive masures a:ainst China in 1988 by lasnding troops oh the
Chinese provinse of Shangtung and osoupying Tsi-Nan, the Capltal of
Shancgtung, after bombardment, On the ocacasions of the Sino-Jzpanuse

$423# See Hote No, B3b.
Dedk and Jeasup, "ldeutrality Laws

Rezulations and Treaties
of Various Countries”, 1959 (1948).
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Rusaizna Conflict of 1929, the Jino-Japaunese Confliect ~f 1931 and

the Peru-Colombian Confliot of 1933 (Letleia), the United States

bad consulted and gsooperated with other states on the basis »f the
Pant, dut without success, Thus as Professor Oppsnheim, 28 well as
Mc Hair and lauderpacht, say8 in his "International Taw”, "the Preaty
has provided the starting point for important chances in the law of
neutrality, These chan _es, however, must be effeoted by com.on

mpka action of states themselves, and unot by jurisis en_aged in draw&:
ing logisal oonsequences from the Trwsty, Nelther ocan they be
brought about by wnilateral action of any sin_:le simte,....The Treaty
as suoch has not alteredi the law of neutrality," #424¢

#484$ Professor S, R, Chow, "New Prorress In International law",
Chapter VIII, Oppenheim, Vol,Il, 1940, pp., 612-514,
R, L, Bemis, "A Diplomatio Hintor¥ of the Unitec Statoa"%
1958, pp. 783-725., Ry L, Buell, "internsticnal Relations”,
1930, pp. 660-662, -
Pfankuchen, "4 Docunentesy lextbook in Intermationul Taw”,
1940, pp. B49-551,
w, ¥, Rappard, "The usst For Pesce Since the world ' r",
1940, pp. 168-172,
The american Secretary of Siate's lote pf June 23, 1928,
5 all the prospectiva parties to the" aty" re:ds:
"fhere is nothing in the Ameriocan dreft of an anti-wor treaty
which reatricts or impairs in any way the ri ht of imdemwam
self-defence, That ri ht is inherent iu every soverei:n
atate and is implicitm in every treaty, Every mation is
free at 2ll times nd re ardless of tresty provisions to
defend its gervitory from sntteck or invasion and it alone -
is conmpetent to Geoide whetier sirsumstances require recourse
to war in self-defonce,”
James T, Shotwell, "w - r ~2 an Instrument of lati-nal Polloy”,
1929, p. 41,

#4854 Menley O, Hudson, "The world Court", 1921-1938, (1°38)

o 84.86,
££nlo 0, Hudein, "World Court Rerorts", Vol, I, 1022-1226
- (1934), pp. 168-189, 179, 161,

#426F Dedk .nd Jeasup, "Neutrallty Iaws
of Various Countries”, 1939 (1943},
Borohard and lare, "leutrality Fr the United Siates", 1940,
P. 276,
3, G, dilmon, "iar and leutrality", Anmerican Journal of
International Law, July 1933, n»n.., 724-725,

#4874 Boronard and ia s, "leutralily For tie United States", 1940,
PPe 276-237%,
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(6) sixth, in 1985 the Permenent Court ¢f Internation~
al Justice decided the famous 5, S, Jimbledon Gase, involving
vermany's power to clome the LKiel Canal at the time of the Polish;
Russlian war of 1920, on the authority of the establisned rules of
neutrality, The Court found in its deoision of August 17, 1923,
that, in accordancs with Article 360 of tis Irematy of Versdilles
of June £&, 1919, "the Kiel Canal and iis approashes ahall be
maintained free and open to the wessels of commeree and war of
all) nations at pesce with Germany on terms of entire equality,!
that, therefore, "the Canal has ceased to be an internal and
natioral navi:able waterway" but had become so assimilated to
natural straits," that ever "the passaze of a belligerent manof-
war d4oes not oompromise the neutrality of the soverel.n state
under whose Jurisdliotion the waters in question lie,” and that
in any case Cermany had a duty by Article 380 of the Ireaty of
Versdilles, by which "the pasagge of neutral vessdls carrying
contraband of war is8 authorized”, %o allow the British vessel under
French Charter, S.3, Wimbleden, to prass, no matier it was carrying
munitions to Dangi; for transshipment to Poland, a belligerent
wazing war on Russis, DBased upon the fore oing opinions, the Court
awarded an smount of 140,749,556 franos for oompensetion paid by
the Germen Government to the Frenoh CGovernment aeting on behalf
of the Premch firm of charterers. #4¢%Lbf

(7) Seventh, ti.e nations of the American C ntinent
dealared thelir neutrality at the tire of the Chaso War betwsen
Bolivia und Parugusy. v4857F

(8) Eighth, the Unlted Statea' arne embargo Aet of

Pebruary 1934, Ohaoo arms embargo of 1935, Neutrality Statutmm
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of Augugt 1935 and Feb., 1936 aloptei the prineilrle of impartiality,
#427¢
(9) THineth, no country hes repealed its neutrality
lezinlation, #426¢

(10) Tenth, on Octobed 14th, 1926, a declaration on
the restoration of permarent noutrality was issued by Belfimm
Covernrent, statin- that Bel ium would in future pursue an exolu~
sively Bel-lan p:liey, would enter no allianees ané would,like
Switzerland and Follandm sdopt an attitude of complete neutrality

in tre Adisputes of her nei~hdb~urs, #4299,

(11) Zleventh, the Second wWorlé Var,as hécinning with
the Sino~Japanesge iar of 1937, has furnished with many oases coneern~
ing the support or tie violatisn of neutrality or the acts violating
internationalist institutioans,

(A) On Sept. 3, 1988, thse 40th Conflerence of Internstional law
Agsociation at Awsterdam ado ted a resclution conoernin; neutrality,

(B) On Sept. 13, 1938, the Swedish and Lutchr rcpresecntatives save
notise of their unilateral repudistion of the Ieacue's oblicathory
gosroive provisions,

{C) On Ost, 4, 1938, Franse (decided %o acoredit its now ambass-
ador to the Italimn _npire, theredby recoagnizin the_conquest of
Bghiopia, On NHov, 12, 1938, Cogta Rioag and on Nov, 13, 1938, Eszypt
granted the sauwe recognition, Xarmal British reoo;nition eame into
£orae on Hov, 16, 1038,

(D) On Now, 19, 1988, a freaty of amlty was siuned by Poland
and /Japanese puppet state ".anchukuo” at Tokyo ¢xtendi.i; resognition
40 3§:nchuﬁuo”:

(E} On Kov, 18, 1938, a Protocol was sizned by the Baltio states



at Risa relativa to neutrslity, OUn feb, 5, 1,39, an offiaial
copmuniqué Llssued by the Baltic Zuates statedm that the poliey of
sontinued neutrslity corresponds t7 the interssts »f the Baltie
gtates and sorves tha osuse of n»eace.

. (?) On Kov. 22, 1938, the Joverument of Lra. rcooynlzed the sover-
gelgnty of Italy ovar Lthiopia, On Pss. 82, 1938, Canada <ranted the
ssue ragoguitioa,

(G) On Dec., 14, 1938, the latvian Covernment issued a Beeres
declarin:s Ilatvia a neutral siate,

(d) On Jan, 10, 1339, Nungary bacaue the Gth netion to srant
reaosnition to the so-malleu 'Lanochukgo', The other five are Javyan,
#1 Salvador, Italy, “ermeny and Ioland, On Deas, 4, 1940, Rumania
(the 8th) formally redo;nized tue so-o0alled "uanehukuo", The 7th
is Spain, Om leo, 1, 1940, Jalesiine uovernment withdrew de jJure
regoguition of thiopla, Ui July 19, 1941, fiucland (the 9th)
reaoznized tis Jajaness puppet Sitate "kaachukuo", 0On Septemher
26, 1941, a Treaty of Comity and Coumerse was signea by Spain and
tha Bo-caliei ".anehukuo",

(I) On April 8, 1939, ‘eru snd Hungary anuounced their withdrewal
fron the Jeazue of Mations and continued collaboration with the
technioal bodiea, Albanis withdrew on April 14, 1939, Spain withe
drew on lay 8, 1939, On June 2, 1940, Chile's withdirauval became
effective, DRounanis announced, on ngy 11, 1940, and Venmargk, on
July 19, 1940, decisiona ito withdiraw, Venesuela's withdrawal becane
effective cn July 15, 1v40, wun April 18, 1941, rauncce anncunceed

oiflciully ita vitudrawal frow tie Lea_ue of datiins, Ieruwian,

#438f Borohard and leze, p. 377, _
74895 L, L. Carr, "International “olatiias Ulice ti:e remoce Tresties!
1938, p. 231,
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Bangarian and Spanisk withirawals becsme effeative on April 8,
10 and May 8, 1941, respectively., OUn June 17, 1941, Finland
sancelled memdership of the Ieacue of Nations,

(J) After the outbreak of the Furopean War,einse Sept, 1, 1939,
My states declared reutralidy, includin~ the Iea-sue members,
On Sept. 1, 1939, Demmarok, letvia, FPinland, Yuceoslavia, Roumanie,
Bulgaria?n%uba deolared thelir reutrality, On Sept, 3, 1929, the
Betherlands, On Sept, 4, 1939, Breaxzil, Chile, Cuatemala, Mexiaso,
On Sept, 5, 1939, Iran, ¥he United Ststes, Spmin, On Sept, 6, 1939,
Brususy, Feru, On Sept, 7, 1939, Dominicen Hepublte, Om Sept. 9,
1959, Guatemala, On Seps, 11, 1939, Psnema, Cn Sept, 15, 1939,
Parasuay., On Jept, 6, 1959, éwrentine and, Sept, 14, 19%9, Mexieo
sent their decliarationg of neutrality to the Jeaue of Notiong,
On Sept, 16, 1939, a Jommuniqué on neutrality was issued by the
neetinz in Brussels st which Bel:ium, Norway, Denmavrk,6 Swedem and
#inland were represented,mm On Sept., 19, 1939, a Communigqué was ¥
issued by the meeting at Copenhmaven at which Sweden, Nowway, Pinland,
Dermarck and Ioeland were represented, eonfivminc their will to
maintain a poliay of neutrality, sné expressines the ri~ht to
continues coumercinl relations with all States, On Nov, 4, 1939,
the United Stetes promulcated a new Heutrality Act, On Sept, 20,
1939, Pailan8 declered neutrality, Om Ooct, 18, 1939, Bolivia,
On Ost, 4, 1939, Ireland sent its deolaration of neutrality to
the Jemcue of Rations, 0On Ost, 3, 1939, the Panama Pan-Amerioan
Oonference adoyted a deoclaratinn of neutrality, On erch 16, 1940,
2 Communiqué wae igsued by the Conference of the three Ealtiec
gountyies onded in Pi~n, stated Mwwk their bellef #n neutrality
and their intention to adhere the pnliey, On May 11, 1940, the
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United States declared neutrality, On hay 12, 1940, Spain, On
lay 13, 1940, vuba and Brazil., Un June 10, 1v40, ile United States
declared neutrality (italy joined the Var on vhe A.lles on June 10,
1940), Om Mow, 15, 1940, the United States deolared neutrality
(Italo-ureek er on Oct, 29, 1940), uUn Larch 24, 1323?2523?&233“ -
View betwoen Kusaia snd Jurkey,pledghng neutrality il either nation
should be attackea, Un dpril 10, 1941, the United JSuvates Geglared
peutrality (Yusoslavia joined the .Jar against the Axis powers on
April 3, 1941). On April 13, 1941, Jepan and Rusoia signed e
P-year ngutrality pact at woscow and s joint froutier deelaration
regarding the Puppet siate "manehukuo", Ratifications exchanzed

on Lay 80, 194), On June 82, 1941, Turkey fAcclared neutrality
(Rusgo-uernan #ar on June 22, 1941), The same day, Swedcu,

On Juns 23, 1941, rinlandg (but on June 26, 1941, ¥inland gas at
war with Russia and,onpet. 6, 1941, explaineu %t Finlend had no
political cblisations to w.ermany), On Dea, 15/ 1941, +raunce{Viahy),
Purkey snd Ipeland announced their ueutrality, (in Yec, 7, 1941,
the United States and Japen were at war, On bDee. 9, 1941, China
forpa lly deelarec War on Japen, vermany sxd Itely, OUa Des. 10, 1941,
Germany and the United States were at war, Deo, 11, 1941, Italy
and the United 3tates were at war,

(K) On Auzust 26, 1939, “eruany zave assussnse to Bel ium, the
Betherlands and SwitBerland of her intention to respeot thoir
dorders, The sane to Vernmarck and Iditbusnia on Augumt 29, 1989,

On September 17, 1939, Russia nmade offiecial oconfirmuation of intent
to yemspectd Roumanisn neutrality and territory. Un Sept, 23, 1939,
Grest Britain promiped to respect Horwey's neutrality provided othey
stotes take the same M activn, On Jan, 1B, 1940, Sweuen and Norway
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adarsed Russia with violating thetir neutrality whon Russis was at

an trdeclared war with Finland, de~innin~ on Fnrv, 29, 19039, On Hawvch
8, 1940, Novwegtan Note to ‘rermany prntested the sinkin- of hey ships
sontrary to international law, On May 6, 1940, CGorunny ~awve assuy-
anoes of respest for 3wedish neutrality, On liay 10, 1940, Yermany
inynded Bel-ium, Ixtxamhour~ and the Netherlands,

(L) Om 3apt. 9, 1959, Australis yroclaimed as contraband all
supblies usadble by the eiory. On Ost, 26, 1939, the Mussisn Jovern-
ment refused t0 rece;nize the walidity of the British crntraband
rezulatiors and save noiice of intent to reserve the ri~ht to elaim
conpencation for any losses inocvrred in the enforaement of them,

On Bept, 30, 1939§ tha German Jovernment issued notice thet British
aymed merchantmen would be sunk without warnin- or measures taken

to assure the safetr of the arewr, On Nov, 21, 1239, Prime liinister
Ohamberlain of Great Britain amouvneed “exports o€ Uerman ~risin oy
a'?;shm" subiect to solzure by the Allfed navies, Frensh Government
nade sinmilar armouncement on Fov, 22, 1939, On Koy, 23, 1939, the
Netherlands made a formal aémarche to the British Frreim Offige,
refiervins all ri hts undor international 1law, Italian Communiqug nf
Nov, 24, 1939, rrotestod the blooiade rlmms, Japan snd Sweden pho.
testes on lov, 25, 1939, Iorway, Nov, 27, 1939, CUevmany, Nlow, 29,
1989, Prange issued u Aecrne nn fovy, 27, 17%9, ﬂimll&r to the British
one, The United States !l te of Dec, 7, 1939, remerved?ii;rht to
glatin repsration for the dama~es to Americen interests, Russlan
Bote of Deo. 10, 19%9, rescrved her richt to demard compensation,

On Fob, 14, 1940, /:3'&3101-1596 verman apokesman deelawed that neutral
vesnels going to Allled onutrol ports will be considered unneutral
and subjest to torpedoing, On Jan, 7, 1940, Avrensine protested
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$0 Great Britain, Frange, Peland and Germany azainst the use of
sutomatio sontaot mines outside territorial waters and reserved
the right to olain damaces in case of Argentine life or property
Jogs., Om Rug, 17, 1940, Uermany decreecd totsl bdlookede, Om Feb,
iY, 1941, and Marech 81, lulﬁzonﬁnuuon by Ohile of three
Panish ships wes protested, Om April 2, 1941.7Brazimn Bote
protested the bombing of a Braszilisn freighter on lMareh 2B, 1941,
off Alexandwta, Egypt. On Sept, 16, 1941, Panama protested the
German toppedoing of the steamships Sessa and Montana and presented
a 6lain for indemnity,

(M) On Now, 21, 1939, the new British Consul-General in Albania
laft Rome to take up his appointment, this eonstitutamg de fasto
recognition of the Italian Union with Albanis,

(§) On Dee, 15, 1959, the Govermment of Uruguay ordersd the
Garman posket battileship "Admiral Graf Von Spee" to leave Montevideo
by Dec. 17, after the ship had kmmm taken refuge from three British
oruisers (Ajax, Exeter and Achilles), Uruguay also protested, on
Peo, 18, 1989, to Ureat Britain snd Cermeny for having permitted a
Bgyal battle inside the 3.mile limit, GThe ¢aptain, on Dee, 17, 1989,
defore ordering the mouttling of the ship, smxigdm protested agzainst
being compelled %o leave without adequate time for vrepairs, The
Uruguayen Oemmuniqué of Peec, 18, 1939, rejeated the eomplains, On
Dew, 235, 1939, Arzentine received a German protest azainst the intern-
ment of the orew members of the "idmiral Gyraf Yon 3pee"”, The proteat
was re jesteody on Deas, 27, 1939,

(0) on Jun, 8, 1940, the Unites States sent s Hote to Creat Britain
protesting the seigure and gensoring of neuirsl mails, On Jan, 17,
mo, & British reply rejected it, A Frensh Commaniqué of Febd, 2, &



1940, backed the British stand,

(?) On Pedb, 14, 1940, the German stesmship Altmark was stopped
in Norwezian territorial waters for searsh, On Fed, 16, the
British oruiser Oossack's erew boarded the Altmark in Norwesian
waters and released 336 British prissners; Norway and Germeny
progested, The Norwezian Senate's Court of Inquiry opened hearings
on Fed, 83, 1940, at Hornshanze and Egersund to establish the faets,
On Fed, BY, the British Foreiazn Office considered the Norwezian
suzgestion to sublnmit the oase to an mternatim}al tribunal, The
ship Altmark arrived at Kiel on March 37, 1940,

{Q) On Peb, 39, 1940, nine Germans, seized on Jan, 81, 1940, by
Pritish warships from the Japenese passenzer liner Asams liaru, were
transforred to Japanese authorities at Tokyo,

(R) On Maroh 30, 1941, under terms of the 191Y Espionage Aot,
the United States took eontrol of 35 Danish, 2 Germen and 28 Italian
a8ips in the United States ports on the grounds of sabotage or
suspgcted mabotage, Gcmmﬁhly protested on Marsh 31, 1941,
Jatin American countries made leﬂrag. ne}.:ruru April 1, 1941, A no;g)(
German Note of protest (April 1,) dsmanded the release of the ships,
Brasil, Venesuela, Mexico and Uruguay detained Axis ships on April

5.5, 1941, On Apwil 7, 1941, Mexico rejeeted Cerman request for
ships' return, Mexico expropriated 12 German and Italian merchent
ships on April 8, 1941, The settlement of the claims is to be
dt#f:ro& until the end of the war, Om April 10, 1941, President
Roosevelt asked Congress for authority to take over any forelgn-
owned ships 18le in porxt, The Inter-American Pinanclal and Egonomioc
Advisory CGommittee at its meeting in Weshington on April 26, 1941,
adopted a remolution resognising esch American Republie's right %o
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mseise 14l1e forsign ships, 7Gennnn Note,f8slivered on lMay 8, 1941,
refused oconsent to the requisition of its ships meized oh March 30,
1941, On May 9, 1941, OChile seized Danish mhips, On liay 15, 1941,
President Roosevelt ordered the Goaat Suard to seize all French
#ips in port, On Dec, 1B, 1941, the United States mseized 14 French
shipe in the United States ports, Om Dso, 16, 1941, ths United
Staten State Department announced that the United States 111; take m
over the Normandie for which compenSation will be made lmtey,

(S) On July 25, 1941, the United States Ixecutive Order frose
Ghiness oredits in the United States upon China'sm request, Omn
July 85, 1941, the United States Lxcoutive Order also i froze
Japanese oreditd8 in the United States, On July 36, 1941, Japan
froze the United Statea oredits in Japan, On Dee, 7, 1941, the
United States further froze Jap-nese crediits, Un Dec, 9, 1941,
Brazil, Peru and Urusuay froze Japenese oredits, Thail creiits were
frogen by the United States on Dec. 9, 1941, Urugusy and Veneszuels
froze Axis funde on Des, 10, 1941, OColombia and Bolivia froze Axis
funds on Dec, 11, 1941, Panama froge Axis oredits on Deo, 13, 1941,
#az0f

Yove stranze and interesting are some particularly

suriocus cases in this period, detween World Wey I and World War II,
eoncerning the develomuent of the atatus of non-delligerensy. Suah
cases chiefly ocourred eince the beginning of the World War II (1937),

(1) There were cases in whieh both belligerents and non-

#4504 Dedk and Jesmup, "Beutrality Iaws
02 Various Countries”, 1932 (1943},
Ameyrican Journal ~f International Taw, 1939-1942,

The Hew York Pimes, 1939-194%2,

Pfankuchen, "Documentary Textb-ok In Internationel Lew",K 1940,
Brigge, "law of Bations, Cases, Dosuments and Nntes", 1938,
International Coneiliation, 1939-1942,

Reculati-ng and Treaties
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bplligerent referred to neutrality in undeclared wars, Foy inatance,
(A} Om Jan, 15, 1940, in reply to Russia's complaint, Sweden and
Borway aherged Russis with violating their neutrality, during the
Rusao-Finnish undeslared Var, {(B) On Oct, 28, 1936, Japan protested
in her Note $0 France azainst alleced shipment of arms to Chinma

snd warned of possible consequences unlewss prohibited immediately,
T™his oase has bdeen discussed in the presemding ohapter, It is
remarkable that both Russia and Japan hed heen declared "sgeremaor”
by U Ieazue, while Sweden, Norway and Prance were in the meentime
menbers of the leazus,

(2) Japan, being a party $o the Triple Allience (Germany,
Italy and Japaniy and a non-bslligerent, iasued,on Sept, 4, 1939,
such a statement as follows, after the outbreak of the European
War since Sept, i, 1939,: "In the face of the war that has just broken
eut in Europe, the Japaneme Uovernment intend not to be involved
therein, but will concentrate their efforts on the settlement of
the China affair”, lo word "neutrality” was referred,

(3) On Sept, 16, 1939, during the Cermen-Tolish War,
Run:@a, a2 non-bellicerent, ordered hwr troops to invade Poland, On
Sept, 22, 1939, a joint Russlien-Cerman @ommuniqué announsed that
the Pisea, Narew, Vistula and San Rivers will form the new fromtier
between the two countries, Both Russia and Foland were member-states
of the leacue of Hations, On Oet, 2, 1989, Beoretary of State Hull
of the United States issued a statement that the United States would
not recognigze the conguest snd division of Poland,

(4) Om Oot, 3, 1989, the Amgrican Republies Foreign
Mini{sters Consuliative lseting at Fanama Clty, sdopted declarations
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: Bee
oonserning & 300-mile safety/some, continental solidarity for the

Apericas and nsutrality (Declaration of Panama), It is gegerally
known that the international law resognizes a 3-mile sea zone off
eoast as territorial water, On Uot, 13, 1939?/British Adniralty
statenent termed suoh a sone impraoctical, un Uot, 30, 1939, Equador
fixed a 500-mile neutral zone, ineluding the valApdi;oe Islends,

(n Dea, 23, 1959, the 81 sumerican Republics, after cousultation, sent
a joint statement to France, Jreat Dritain and ceruany conocerning
nsutrality in imerican waters, Un Jan, 15, 1940, Great Britain in
reply rejeated the idea of a sone of aecurity and reserved "belligerent
rights”, Un Jan, 83, and Feb, 14, 1940, Frenoh and uerman replies
wore asnt separately, expressing the game wiew as Britain8s,

(5) /n day 10, 1940, %¥he British ocooupstion of Iseland
was announsed tn London, The announcement of April 10, 1940, made
by the British Foreign Office said that 1t had been informed that
the Icelandic Althinz (parlismment) had adc.pted resolutions deolaring
that the Gavermment of Iceland will assume foy the tine being all
Iselandic powera hitherto exeroised by the Danish King, Diplomatic
officials were named on April 25, 1940, to rtpyoeont Ioceland and the
United States in the new situation ereated by}g:rman oschpation of
Denmayrok, I$ is notable that Icelsnd was hitherto in a status of
personal unicn with Denmarck, Iceland was neutral, while Denmarck
was at war; Britain was a bellirerent in the meanméine, On May 16,
1941, the Ioelandic Farliament voted to sever personal union with
Demmarck, terminating the Act of Union of Nov, 30, 1918, The Danish
Prime Hinister expressed in a Note of June 6, 1941, his ascknowleize-
ment, On July 7, 1941, the United States naval forses oaoupied

eutral
Iceland at the invitation of the/Ieelandic Covernment !
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(6) oOn kay 18, 1940, the American Republies in s
Joint declaration dencunsed the invasion of tre Low eountries
(Belgium and Eolland), The American Republics were neutrals at
that time,

(7) After the outdreak of the war between Ttaly and
the Alll:;a%muh Government announsed on June 13, 1940, that
we
Spain/maintainmk a sgatus of"non-bellizerency?

(8) 4% the begiuning of the war between Gerneny end
the Aliles in 1939, Italy, a party to the Triple Allimnece, also
refrained from issuing a declaration of neutrality and srmounced
an attitude of'"non~belligerenoy?

(9) On Jume 15, 1940, Russian troops marched into
Idthuamisa, Russia herself announoed that Estonia and latvia had
azre=4 to free passace of Soviet troops and the formation of new
goverrments,

(10) On June 17, 1940, $he United States sent identical
Hotes to Cermany and 1taly atating; that, in accordance with her
traditional policy relating to the .Jeatern “emisphere, the United
States would not rescuznige thie trausfer of any geo raphic re:-ion
there frou one nun-imerican nation to avother non-Amerioan prwer,
The Governmerts of lreat Dritein, Fr:.nce and the Netherlands had
been informed of the same, It is welllmown that the Urited States "
traditional policy relatin; to the Western Hemisphere " is not
international lsw, nor a treaty, On Oct, 24, 1940, Rwkmswmatdeeswn
an Inter-American Emergensy Comuittee For Provineial Administration
of Furopean Colonies and Fossessions in Smerica was formed, On
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April 10, 1941, Presldent Roosevelt sizned the S, J, Resoluti-n 7
providinz for the non~recognition by the United States of the transfey
of territory from onem non-American nation to another non-American

nation,

(11) On July 6, 1940, an arranzement was oconoluded
giving Bermany the right to move unarmed moldiers end supplies o;

81l kinds over Swedish rallways to Horway, ©Sweden was a neutral,

(12) On July 5, 1940, the Frenoh Government of Harshal
Pétain broke off diplomatic relatinns with Grest Britain as a result
of the British attack o:?gronoh warships at Oran, Algeria,

(13) On July 8, 1940, sn Announcement wase zade ia
d#ashington that ureat Britain ned assured the United States/gg
blocksde of Frerch Lartinique, we.ls.y (n les, 18, 1941, Srengh
sartinigque and the United States reached an agreement providing
that she neutral status oi the ~rench possessions and naval vessels
in the western Lemigphere shall remain unchan,ed., On iay 9, 1948,

a Hote of the Umltea States to Admliral Robert, #renab iigh Commissio-
ner in the vWest Ipndies, outlined ovnditions whereby the French

possessions would remain under irench ccnirol,

(14) On Oot, 23, 1240, the United States formally
rrotested azainsat the bomdbing of American oil propertles in neutral

3sudi-Arabls by Italy.

{15) On Kov. 6, 1940, an announcement was made at
Washington that most/American oountries had agrecd to peruit the
latin
United States to ume the military, naval aud air baces to be prepared

ané manned by the nations in whieh they are located, Omn Dec, 13,
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1941, after the United States began to be at war with the Triple
A11liange, the Brasilian poris were opened to tho United 3tates,

On Deo, 13, 1941, Venesguela oponed her ports to the sulps >f tue
United States and other Amerlican nations at war with ithe Axis
rowers, On Deo, 24, 1941, lexico authorized the United States to
use Mexicam territory, water and ports, On Feb, 5, 1248, Uruzuay
declarsd that hev port facilities were open to thc Inited Jtates
whish she congidered a non-hellierent | Jo Lay 18, 1942, Panams
and the United Siates signed an ssrecuent at Ponana City ooxcerning
the use of Panaua defence areas by the United States foroes, On
kay 29, 1942, Colombia and the United States si_ med a nllitary

xigaion arre.ment at .Jashlu _ton, effective for 4 jears,

(16) On Peb, £8, 1941, a Communiqué issued at inkers
stated that "The two ucvernments (“reat Britain and Turhaygnp%gggré
their f£irm attachment %o the Anglo-lurkish Aliisnce"k and agredd on
o cammon poliey, On April 9, 1941, the British, Yugoslav and Creek
envoys were inforumed of Turkey's intention not to aseigt the Allied
eaume, On June 18, 1941, Geymany and Turkey signed a 10-year

fviendship pact at Ankoraratifications exohansed on July 5, 1941),

(17) Om spril 19, 1941, a British asgressive aruy
landed at Dassa, <rag, o protest oil rezions and epen sommunications
; The British virectoraws of Eropacacds iBsued a staveuent on
April 283, 1941, denying any breach of natlonal soversi mby, Iragl
Government protested on May 1, 1941, on srounds of the violation
of Anzlo-Irsgi Ireaty, Fi hting broke out?ﬁay 2, 1541, 4n arncunee-
ment of/ggztiah deelination of the Turkish offer to rediste, pending
the withdrawal of the Iraql troops, was made on lLay 6, 1941, On
May 31, 1941, an armistice was signed |
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(38) On ray 15, 1941, .erskal P/ tain anp unced thet
hig Cabinet 1ad ascopted terms for o sorene of "colluboration”
replacing the 2rmisticc a reemcnt., Om June 5, 1971, Jeoretery of
State Iull's siatement gave warnins of thLo consegquences to the
Prench-American relations of}ggllaboration with Cerrzny by the Fpench
Vichy Govermmert, Both Vichy Frence and the Unit.d Sintes then ware

nen-bellilserents,

(19) Oun June 21, 1941, Uruzuay proposed to the Ameriesn
Republics that they treat any of their members enyszed in war as
pon-belligerents., ‘he United States approved that propossl on July
1, 1941, Costa Rica, Bolivia, DBrazil and uexico approwea it on
July 3, 4 and 10; whils Argentine, in yaply on June 38, 1941, insist-
ed upon atrict neutrality,

(20) On June 22, 1941, the dey of the outhreak nf the
Rugso-Cerman ifay, Sweden decided to raintaln a poliey of neutrality,
On Jure 85, 1941, Sweden avreod to permit vassase of not nore than
one Cermsn syumy division, ™ July 27, 1941, the Pritish Poreirn
Seoretary Fden protested a sinst the permission for transit of Corman

troovse,.

(81) On dune 27, 1941, the Danish policy of'non-belli-
gerency” in the Russo-Yermaen “ar was re-affirmed; and diplomatic
relations were bdroken between Russis and Demmarck,

(82) On July 30, 1941, the British Foreisn Seorstary
sonounced that wreat fritalu had waxncg?;raninn overnment araingt
larze numbers of German "tourists", M August 1, 1941,7?;an13n

reply to Oreat Britain stated that all necossary neasures 'ad been

%eken to pressrve pesce and order, On August 25, 1941, the British
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aod Soviet military forces msde simultaneous sdvauceds into Iran,

On August 28, 1941, the rew Iranian sovervmont came into power

erd agrecd ou Sept, 9, 1941, t° .re expuleion »f the txin lerations?
8taffs aud the surrender oI their rationsls, W Sept. 20, 1941,

the Iranisn Coveriment pledied a vro-Allied peliey, The Nitbérawgl
of the 3ritish-Soviet a._ ressive troops from Toheren be 'sn or Oet,
15, 1941, Om Jan, 29, 1242, Iran si wed r trealy at Teheran hy
which Jreat Pritain ard Russia underteke to resyect the territorial
1nte‘rity, soverelisndy and politicel 1nde;enﬂenae of Iven, whioh

g8 yrece to try to cooporate freely ard/malntain internal ovder, The

treaty came into foroe on Feb, 5, 1942,

(25) On Sept, 4, 1941, the United States 3,8, Greer,
a destroyer bound for Iceland, wss attecked by a ermsn submarine,
On Sent, 6, 1041, the ofiiclel Jerme. news ajeroy admitted the
encounter and claimed that the Unite. Sistes vessel was the ajgressor
in 8 Cerman deamignated blockade zone, On Sept., 1i, 1941, in a radio
addresa Ireamident Roosevelt stated that he had ordered the nawy to
shoot on sight any Axis raider entering the United States dexXence
waters, On MNov, 1, 1941, & vermen statement formally declaered that
the United States attaocked Germany in the inocidents involiving the
United States destroyers Ureor and kearney, Umn Nov, 8, 1941, Hitley
ordered Uerman navy to fire on the United States ships only after
beinz attacked,

(24) On June 8, 1941,/"Fres Frenoh" snd British forces
entered Syria and Ierbanon, n thghgame 8ay, “ereral Catroux,/ggzdar
of "Pye: French" froea, Lgsucd s proclanati-n deelarin: tre peorvle

o2 8yria and ILebancn sovereisn and independent. On June 9, 1841,

‘rance (Vichy) protested, On July 14, 1941, sn armistice wes sizned
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&t Lsre, Palestine, betnan}ggomh (Viohy) and the "Free Fronchld
British forees, Franee (Viehy) ratified it on the same day, In
agsordance with the proslamation of June 8, 1941, whioch set a
$ime limit on the Freneh mandate over Syria, Ueneral Catroux
deglared on Sept., 1Y, 1941, the independence of Syria, with full
sovereizny, &Shelk Jaied-Din was proolaimed the First fresident
of the Syrian Republie on Sept, 20, 1941, The independence and
soverei nty of Syria were proclaimed on Sept, 26, 1941, On Oet,
6, 1941,}%:005n1tion of Syris was ~ranted by sgypt. On Oot, 28,
1941, Great Britain recognized it, On Hov, 26, 1941, in the name
of "Free Franse", General Catroux,at Beirut, read a sharter #eolari-
ng the Lebanon to be an indepsndent movereign State, iresident
Hacoast promised a loyal lsbamese collaboration with the Allies,

(25) Om Dea, 18, 1241, an snn~uneeneat was mede in Lon-
don of the oacupati.n of the P-rtu-usse “iror by the Tutoh and
Australian forces, Grsat Brital nctified Portu nl tjatygglitary
forges will te withArawn when the menace »f Jap n has ceegs: or
w.en rortu_al meirtelrs o adegqua‘e errisur, Une dmgmsysm Cortu-u-
esve woverncent lssued a glatoment apnounsin ' 1o despatel. of

troops for tie defence o0f the island,

(26) On Dea, 25, 1941, the "Free French" foroes meized
the Frenoh islands of 8t, Iiérre and lifquelon, off Newfoundland,
& move not approved by the Ynited States Gpywermmert, which asked
the Uanedian Uovernment what steps it was prepared to take to
resture e @uaius quo sute, 4 plebisoite showed, on Yes. 28, 1941,

98 % in favour of an alliange with the "FPree I'renah", Under-Secre-
tary of State Wellss of the United Ztetes told a press conference
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that the coup 4id not yiolate the Aot of Havana, It may be
remembered that neither Franoce nor Canada was a perty to the m0-
called Act of Havana. The ingident that the "Free Frengh" took
over the sald islands from the legitimate govermment of France
no doubt kelonss to the domestic affairs of France and lezally
prevents any externsl intervention,

(27) On Feb, 8, 1948, Uruguay declared thet her port
fagsilitlies were open to the United States whiech sho gonsidered a "
non-belligerent”,

(28) On Peb, 27, 1942, the United States announsed
that the Vichy Prensh Covernment had given asgurances that no
milisary aid will he given to the Axis Powers except as required
by the Armistice terma, On lareh 2, 1942, the United States
recognised the "Free French" control of certain island possessions
in the Pasific, On Mareh 20, 1942, the Vichy Government of Franece
nade representations azainst the recognition, On April 4, 1942,
the United States recognized the "Free French" control of the
Osmeroons and the Freneh Equatorial Afrieca, A consulate-general
of the Untited States will be established at Brazzaville; the
Vichy Fremoh Government protested against the appointment, On
April 15, 1942, the United States Note informed the Vichy French
Government of its intension to "enter into relations with those
Prensh oitisens who are in astual control"” of Frenoh territorles,
On April 14, 1942, the Prenoh Government's statement rejeeted the
United States Note, On April 29, 1942, Cuba granted de facto
regognition of "Free Prench” asontrol over five French territories,
On ¥ayreh 26, 1942, the United States aocepted the Frenoh (Viehy)
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afsuranges that the Frenoh fleet would not be handed over to Germany,

(29) On Karoh 12, 1942, the United States State Depart-
ment announced that the United States had sent representations to
the Vatican azainst the proposed establishment of diplomatic relations
with Japan,

(80) On kay 4, 1942, the British armed forees oecceupied
the Island of iiadazas;a., The United States Repartment of State
snnounced 1its approval and promised the United States assistance if
neoessary, On xay 5, 1942, the French Uovernment (Viechy) rejeated
the United States Note. On Lay 183, 1942, the British Foreizn 0ffice
announced that the Free French National Committee would assist in
the administration of the islands,

(31) On June 1, 1942, President Avila Camacho of lexieo
signed a declaration of war a;ainst the three Axis powers (Germany,
Italy and Japan), effeative aa of lay 22, 1942 (a precedent of the

retroactive effeot of a deslaration of war),

(32) On August 5, 1942, the Working Committee of the
411 India Congress Party approved a resolution promiging to beoome
an ally of the United Hations in return for freedom, Ilir, Windell
¥ilkie, the leader of the United States Republiean Party, after his
return froms a visit over the liear East, Russia and China, had gziven
a radio spesck reminding the ifmperialist atates of glving up imper-
falism and restoring freedom to the op.ressed nations, The British
Prime lifnister Churehill expressed later in Parliament Lhe British
intention mot to alter the status quo of the Empire; though the
present World War, whioh ias still being in larze-seoale wajed, has
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been repoatedly said to be fought for the acommon freedom of nations
and peoples and justice ! #431#

#4314 meriean Journal of Intern.tion.l Iaw, 1939-1942,

Tie New York Times, 1989-1v48,

Dedk .nd Jessup, "ieutrality lawe, Resulations .nd Treaties
of Various Countries", 1939 (1943),

Oppenheim, "International Law", Vol., II, 1940, 5th ed, by
Iauterpacht, p., 515,

%M“i% "smeriosn Beutrallity, Its Trial 'nd Failure”, 1940,
p. 143,

International Coneiliation, 1939-1942,
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Therefore, 1f we say the Third Period of the svolution
of the status of non-belligerency, from the 16th century to the 19th
eentury ending in 1914, 18 a period of struggle for neutrality, we
may say its Fourth Period, as fram 1914 A,D, to date, is a period of
#truggle for internationalism, We say"struggle™: it inevitably ‘
reang that there were, and thers are, &ifferent theories sonflisting,
These theoriea are numerous; yet they are possgidly classified aseord-
ing to the following titles:

(X) Theories attaaking neutrality;

(I) Theories supporting collective security;
(III) Theories attasking colleative seourity;
(XV) Theories suprorting neutrality;

(V) Intermediate theories,

(1) eories Attac Neu tv;

The writers who approve of the anti-.neutrality theorien
are very msny, Besides those mentioned in the preceding chapters,
such eminent jurists and writers as M, and Professors 8, R, Ohow,
Politis, lauterpscht, De La Pradelle, Boelle, Eagleton, Fenwisk,
Stimson, LoNaly, Brierly, Wright, Hudson, Carner, Molloy, Warrem,
¥adariaza, Jackson, Baruch, Beard, Wilson, ets, are among them,
Theiy opinions and ressons oan be grouyed as follows:

(1) "As a nsuter neither purchases {riends nor frees
himself from enemies, so commonly he pwoves 8 prey to the vietor;
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hoande it im held more sdvantaze to hasard in & gonquest with a
ocompanion than to remain in a state wherein lLe is in all probability
of being ruined by the one or the other," 438}

(2) "Neutrality is no longer possible or desirable when
the peace of the world and the liberty of {the peoples &re at stake,”
#4337

(3) "For a moral government and a moral people there
can de no neutrality when the issue is betweon one who breaks his
glven word and one who keeps 1t,,..Neutrality represents an insidious
attack upon the foundations of prosperity and peace," #434#

(4) "The neutrals learned during the World War that
the &xtent to whisch they sould oontinue their normal eoconnmic 1life
depended ghiefly on the degree to which they were esonomically
self-gufficient or to which they msmm possessed resources useful
to the belligerents,...vWhen the vital interests of two belligerent
groups are at stake, lessl and moral arzuments are avallable to
both sides for iznoring the interests of thode whe 4o not ehoose
to participate in the armed struggle,” (435§

(6) "Beutrality is the produat of internati-nal anarechy"
and "uas promoted militant hysteria and disorder and an acoompanying
deterioration of international relations.,” "If the present anarchie
situation, each state can judge for itself the rizht or the wrong
of the ocauge....al80 ought to asgume her responaikility in determin.
ing the right or wrong of the cause, even if it is an insuffieient

#432# olloy, "De jure maritimo et nav-11i", 1680 (bk,I,ch,ix,ses.9),
Borghard and Iaze,pp. 4, 19. (The United States envoy .t Iondon
Halt?r Hinea raze, .l1sn expressed an anti-neutrality view in
1914

#4833 President Wilson's Address - sking Con.ress to dcolare w.r,
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Judzement, and take sides for what it thinks ia the right.,"” #4367

(6) HNoeutrality is in violation of the leatue ingtitution,
"As between llembers of the learzues of Nations thers can he no neutrals?
The prorosal for re-statiny the law of noutrality was ocontrary to
Article 11 and 18 of the lea-ue Covenant, 437"

(7) Heutrality is "an ancient and now useless the-ry",
"In law, neutrality has therefore ceased to be an institution”,
"Beutrality is destined to disappear.” #438¢

(8) Neutrality is the nezation of law and order., Neu-
trality is a denial of the principle of colleactive reasponsibility upon
which any system of international law must rest, J~eutrality is ocon-
trary to the fundamental conceptions of law, #439;

on '‘pril 2, 1917, +hitton, in Proceedinss ~f ‘merican S~oiety
>f Intern.tional Law, 1930, p, 109,

Anmiasl Report of the Csrnegie indowment, 19%6, pp, 58-6, The
Hew York Tiues, 1937, warch 1, p. 10,

#4354 Jessup, "Reutrality", Vol, III,("The .Jorld «.r Period", by
Purlinzton) p. 152,

#4364 Hudson, in Proceedin~s of imeric-n Sceiety of Intern-tional
Iﬂ‘, 1936, p. 44,

Garner, in Proceedins »f ', 3, I, L., 1233, pr. 148-149,

Bacleton, in rrocecdings of . ,S.i,L., 1931, p. 222,

Borchard and la-e, ppn,. 250, 264,

#4374 Jessup, "Heutrality", Vol, III, p. 158,

i11ler, "The Draftin~ »f the Covenant”, Vol, I, p, 432,

¥hrlieh, "Collessive Seourity”, Intern-tional Studies Confer-
ence, 1936, p. 437,

ureat Britain's Foreiin 0ffice, "wemorandum on the Optional
Clause of the Statute of the ?ormannnt Court of Internation-1
Justice (Miscellenenus, #o, 12, (1929)), p. 10,

Hudson, in the Hew Y rk Times, L.reh 11, 1928,

Boye saym: "ILa participation .ux sanotions ée-nomiques n'eat
pourtant pas compatible avec 1'imparti.lité qu'une puissanoe
neutre est tenue de montrer, conformément aux conventions de
14 Haye de 1907, Hos V et XIII, srt., 9,” (T. Boye, " uelgues
rppects du développement des Réiles Ge la neutrallté™, dans
Recusil des Cours, {de la Havye), 1938,I1I, tome 64, ®p.219-220)]

J4384 Emgletom, im Procecdings of A, S, I, L., 1935, p, 133, ‘
Professor N. Yolitis, "la Neutralité et ls Palz", 1935, p. 179,
Professor G, doelle, In "volleactive Hesurity", p. 26,

#4394 Penwlek, in Proaeedings of /, 3., I, IL,, 1936, p. 149,
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(9) "igtually there can be, or there is, no law of
neutrality to-day", "“From the moral point of view, neutrality as
a principle is immoral,” #4404

(10) T%nreuorvv neutrality in other people's wars is
impractical or barbarous, #4141}

(11) Neutrality has heen entirely abolished, or 18 an
anachronism, There la no sush thing as neutrality. "Je erois que
1a neutralité eat équidistance ou elle est inexistante....Je orois
que nous sommes & la veille de 1m' abolition compléte de le neutra~
1116, Tent que nous n'surong pas aboli la neutralité nous n'surons

paB de paix dans le monde," . 442y

(12) 7The Kellogg Fmot Las put an end to the traditional
dostrine of neutrality, the duty of a neutrel to maintain impartia-
1ity between two belili ereunts, The Yast of Paris, binding all
important states, 1s tle imp rétant international law in this conneest.
ion, and a state whioh has one to war in violation of Liis provision
has clearly violated a right of the other partles entitling the
latter to undertake disoriminatory measures by way of reprisal,
"Probably the term nmeutrality in this connestion should be abandoned,
for the objective is not impartiality but keeping the aountry out
of war,” 4 breach does not oblise a}l stutes to depart from their

#4404 Warren and - leton, in Froce.dingse of American Society of
International law, 1933, p. 163.
R, He Jackson's Address before Inter-imerican Bar :Bsocisation
at Havan ., iL.arceh 27, 1941, :‘merican Journal of International
Iaw, April 194}, pp. 348-3b9, ;
4417 Stimson, in Prooeedins of 4, 3, I, IL,, 1986, pp. 121,126,129,
'4424# Baruch, in Hew York Times, Jan, 29, 1936,
Arthuy Kyock, in Hew York Times, Dee, 26, 1936,
SBenator Cornolly, in liew York Yimes, reb, 81, 1u37,
Oohn, "Neo-Feutrsllity", vp, 139, 140, 300,
Migs Orichton, "The Pre-iiar Theory of Heutrallty”, in British
Year Book of Internati-n:-1 Iaw, 1928, pp. 101 et seq,
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ooutral attitude but as permittins them to do 80; "...in so doing
$hey would commit breaches of the traditional law of neutrality,
but their Jjustifiocation for 80 4oins would be the fact that they

are doinz it in return for a legal wron: iaflloted upon ilem,"#443E

(13) War oan only be stopped by war and an ascressive
nation ean only be stopped by the use of force, 4447

(14) ™iuch of the 0ld conoasption of noutrality as e
poaaiblility 18 gone in the modern world if larze nations are
involved in war,..,.real neutrality in a lar-e saalc war is almost
imposgible, War to-day involves bhlookade and the commerae of the
neutral is as mueh undar fire as are the partiscipants," 445#

(15) "Neutrality offers no sertain road for keeping
out of war, The only certain way to keep out of a great war is
to prevent that war fyrom taking place, and the only hope of pre-
venting war or even successfully restristing it is by the earnest,
intelligent and unselfigh colBperation of the nations of the world
towards that end," #446#

(18) Deutrality ie contrary to morality and all kinds of
ganotiong., "Ie neutralité est amonagée dans le sens de L'ésB8isme,
S8a maxime sst'enrichisgesz' wous.,” "In reslité, 1l ne faut pes a'y
tromper. Ie rizime classiquo de 1z noutralitd cxelut toutes les

ocatégories de¢ sanctions, car s'ost 1'id¢e méme 8¢ sanotion qui emt

Brierly's addreseg "lloutrality of Stales under t..e Covenant
of the Iem-ue of feticns and the Kellosg Yact”, 1936,
.abarlags, fcadlmie Liplc.etique Interr.mtionale, Slances et
Travaux, p. 159,

$443" Velsir, in "Collective Scourity”, p.o. 4306-43C,
le #rizht, in Polity, reb., 18356, p. 6, 6ocl, 2,
Fenwick, "The Implicati n of Jonsultation", "Past of Paris",
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& la souree de leur inoompatibilité," 447y

(17) The consception of neutrality involves a weakening

of the system of aolleotive mecurity, "There would be no positive

assurange 0f seourity,....fsutrality is morally unjustifisble, In

ocase 0of an asgression in violation of international law, the neutral
state is in the same position as the private oitizen who witnesses a

erime azainmt national law and doces nothing, an act which in certain
countries including England, is punishable, In & moral, if not in

fo445
#4457

F446+#

#447¢

American Journal of International Iaw, Jat. 1u32, p. 787,
cassin, in "Jolleotive fecurity”, r. 437,
"Final Repord", in "vollestive Jeaurity’', p. 404.

Bacleton, in Proeeciin s of Amerlean Soolety of Internationsl
T .w, 1935, De 133,

-a;leton, Bpeech before relsn loliey Assceiation, kiarch 7,
1936, The uew York Times, ..archt 8, 12356, p. 26, ool, 1,
Department of .Htave's Lemorandum subaitted to the ..oume
Committee on Porei-:n Affairs, mm 1933,

Brrchard and leg e, pp. 30b6-807,

Stineop, in Progeedln.s of f, ", I, L., 19356, p. 129,

Charles A, Beard, iu Events, (Sepi. 1u37, pp. 157-168]) auys
that a State "cannot stay out of a Jeneral war if it oomes"w
and shat "only collective action can keep pease",

De Ia Pradelle, in Bour uin, "Coliective Seourity", 1935,

PP. 404 et mey, (or in tis original mimeographed text, p, 18).
Cohn, "Heo-Hautrality", wp. 300-301,

lorirer says: "le aroit est une byanche &e la norale gatil
tond a la santé morale de la communauté et ue ses régles
s'applicuent non seulement aux individue, mais gussi aux Etats,
Pour les individus, le devolr est olulr, 31 un ho.e sasiste
8 ung rixe ot 58'il venee (u'ill .eut sévarer los conbattants et
mettre fin 3 wne a resul m injuste, 11 o« le devoir éc s'inter-
poser et de ne pas demeurer specta%eur indiffirent, De ménme,
108 btats Gevralent se _vider sur le néne pri.cilpe.”

feBtlake also conaludes: "la noutrality¥ n'est pas woralement
justioluble,”

Le Baron Alb¢ric Rolin held:; "On doit se demander si clest
enfrrme & la morals ¢t & 1'int rét Lntoruastional universel
qutun stat puissant -1t le drolt de rester toujcurs neutre,
guelque flagrante, quelque (vidente que s80it 1l'injustice
cormige 8ous Ses yeux,"

See Professor A, Peasrce Higging, "Ja Contribution de Suatre
Crends Jurisies Britanni-ues su Vroit Isternational, loriuer,
wemtlake, Hall et Holiand,” Recueil des Cours, Asomdimie de
Proit Internati:nal d¢ la aye, 1932, II, tome 40, p. 16-17,
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an internatiunally legal, sense we may therefore conclude that
eolleotive sescurity and neutrality are mutually exclusive,” "The

moyre there 1s of the one the leas there is of t.e otler," "Very oftsn
the armed forges of lie a gressor will be so powerful ua quiekly to
erush and annex i:e afttacied <tale, Iu such ecircuusts.ces, collectlve
apgurity wuigh rec gnizss the ri it of (ualified veutrality is an
ampty phrasel Only s systen which reguires "s ocmplete forumal
fdentificati_.n of tlo members with the attacLed state” sives real
protectiocn, This will be the eventusl system of security, KHorality,
in the development ¢f international law and order, should he anamlo:zous
with that whieh reculates the relations of individuals within the
states, Otherwise viows are "suiocidal for the amaller states, as

dogmatio, and as nelve,” 1448f

(18) "The ideas of noutrality and of inlernstional
cooperation for tLe pmmmmmmatimm prevention cf mam swar are inseom-
patible; uneutrality is a product of international anarchy ané ias
no right to exiat in a suciety of states regulated by law,” "Heu-
trality csme to be ressrded as no longer the symbol of pwace, Al-
though it was formerly a good, it had onme to be ratier the cause
of ovil." 449

$448; ir.ofessor ., lauteriuc.t, in '-ome Pritish Views on Colleatiwe
Seourity". PPe 24, 85, 15 et seq,,
Bour 'wplicetive Security", 1udb, pp. L4, 79 ot se.,,
2 et Beq., 412 et se.,,
Joln, "seo-Heutrality', 1.o9, pu. 304-0006,
$#449F Professor N, Politis, "La Neutrslité et la FPaix", oh, II eto.,
P. 3[ ahc;.
See olso Jhapier I of thiB wrk, re: viiiua's forel:n poliay,
Professor L, Re “now, "vhins an& Jollective Seourity”, eto,.x
Fenwiok, "American EQHtr&;iuJ, Trial .xd cailure”, 10 40, Poe
147—1b3.
See alB0: A, iuae worrissecy, 'fThe neriocen befence »f ieutral
Rights, 1914~1917", (1939), pu. v, iX-rif, 5, 199, 2006, 80¢,
207,
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(II) ZTheories Supportin Colleotive Secourity:

Because the writers who attack neutrality are not
necessarily supporting the system of colleotive security, this
sehool is therefore to be formsd.w Sush jurists m as well as
Governments as M, and Profbaaora7§o§itgg?w&right, »a ;leton, Uarner,
Fenwick, Jtimson, Hudson, Corbett, .ewfang, eto, aud China, Hew

Zealand, sortuzel, Liberia, etc,, way be olsssed here, 4.ey hold:

(1) ™.embers of the learue can not he neutral, but rmet
take effective action to safe -uard the peace and if war develops
must sive moral, if not physical, support to the vietim of a~gression
a8 there d4fined, and to the police forces which (0 to his assistance
#450#

(2) "...The only way to maintain pesce and rospect for
law and treaty richts is by collestive actiun; and suchL aotion is
Ancowpatible with neutrality. The hellogg Pact will be respected one
ly if we deliberately and atron.ly teie sides a _ainst the violator
of the rfact; and this can only be done efieciively in conjubetion
with the other sisnatowies of tie ract, scting throush an established
machinery.” "An a_cressive pation can only be stopped by the use

of force,™ 4451y

(3) The mere threat of preponderant holy force would
discoura~e any potential aggressor end cause 1t to cease and desist,

eseThe Only hope,..18,.,unselfish cobperatin of the nations, ", 4624

#4504 . Jrizht, in Proceedin @ of ‘merican Snciety of Inte-ui.tiona
L.w, 1930, pp. 86-87, .
#451Ff ZEagleton, in Irocecain s >f A, 8, I. u., 1035, p. 138, 1.4
-pescl: before Forei m <olley Assrciation, Jew Y -rk Tives,
Lareh 8, 1936, p. 26, col, 1,
Bagzleton, " apizeti-n £ t'e Tormunity T Jations”, 'meriean
Journal ~f Interusti-n 1 law, ~pril 1943, 5, 25 9=241,
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(4) "I want to smee the law ®0 ohanied that it never
can be said azein that & neutral 18 under a legal oblization to
acoord the same measure of trestment to a belligerent who in the
opinion of the neutrsl is an a:gressor that_he acoords to one who
in his opinion is a vietim of an aygression," #453;

(5) "...Sanctions against a great power can be nade
effective only by military action."” "The only possibility of avoid-
ing war is through colperation,” "While all other naval powers are
insisting upon its revision in the licht of covenant obligations,
there would seem to be littls basis for an international sonference
or for any attempt at recodificstion," [4b54{

(6) "..The military sanetions,..,their practical appli-
eation,..is important and essential if the system of colleetive
sesurity....1s to prove really effective and pesce is to be safe-
guarded,,..The Chinese Government realizes the advantazes of yegion-
a8l paots of colleotive smeocurity and is prepared to accept the idea in
prinsiple, provided such pacts are,...to serve as supplement to,
and not as substitute for, any of its (Art, 16) important provisions,
The pumtmimm meassures provided for (in Article 16) possess three
reguipenents---nangly, asutomatioc, immediate and all-inslusive,.."
"The prosent sovenant will be ineffective in the future....unless
any sections that may be applied are supported by the eertainty that

Department of State's lLemorandum submitted to the House Comm-
ittec on Forei: n Affairs, 1933, Boreherd and Iage, p. 308,
Beard, in Zvents, Seyt, 1937, pp. 167-168,
f452f¢ Stimsom, in Proceediinzs of A, 3, I, L., 1936, pr. 121,126,129,
#4584 Garner, in Proeesdings of i, S5, I, L,, 1933, pp. 148-149,
#4547 Nanley O, Hudson, in The liew York Times, .Laro: 11, 1928,
Borohard and lage, p, 275,
Coudert, In Proceedin:s of American Soclety of International
law, 1935, p. 24,
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e members of tre League applyiny the sanctious are able and, if
neceBsary, prepared to use f.rge azainst force.,.we (llew .ealand)
are prepared to ayree to ftLe lustitution of au lnteruastional forae
under the ocontrol of the lea ue or to tlhe allocati.i to “he Lee -ue
of sim a definite pdoportion of the armed Tfurees of itg Lemuers to
the extent, 1f deslired, of tie whole of those foroes---land, sea

and alr,"” <&,

(7) ™A moral basis for international unity must be
found; law and Justice must bo made internati usl as well as
pational concepti ns.,...It is a fundamental interest whioh of
necessity results from the fact that we are livin: in a world with
other nations and cannot cut ourselves off from social and econonic
relationg with them, no matter what de rrec of forral politiecal
detachment we nay ocundeavor 4o naintain, Je have a rl ht to proteet
that intersst a alunst law-ureasors; and we have a duty to protect
it, For there can he no morc than an armel pesce aliead of us for
many vears 10 came unless we are willin: to undertake with other
nations the formulation of just rules of law and also williag, when

they lLave been formulated, to coBperate in maintainin- them,", 165

#45bi ..emorandum of t e Jhinese G vernment makln: certain su-ges-
4ions to laprove the .pplication ~f the irineiples of the
Covenant, on ‘u ust 27, 1936. , o

ilea ue -f hations Uiliclal Journsl, vpcalal “ujpplemernt Lo,
154, 1936, ppe 30-31,

Oommuuisation fron !.ew Je:land Government, July 16, 1936,

0fficial Journal, -pecial bupplement o, 154, 193G, p. 7.
Tie imgortance and vonlue of military suncti ns were ri 1 tly
stressed by thLe overmments ol vnina, Portu.al snd Low .ece-
land, Liberia :nd <H1lwnbla expresscd nhout tle s-e view,

En:rel, "lea jue Reforn", p_. 171-172, L

#4564 Fonwick, " meric n ieutrality, Trial and Vallure™, 1540,
PP 1510"153.




B2eY

(8) The future of neutrality will divide itself into

four mtages: the first is to be the abandonment of neutrality based
on distinctions botween just and unjust wars and the laying down of

a definition of aggression; the Beoond phase would consist in
rendeoring aid to the party attacked; the third would be the treat-

zent of war as an international orime, with penalties and leg

consequenses; the fourth would be the orgsnization of a permanent

fnternational military force, a8 was ori~sinally suxgested by Franse,
"The stazes...will not necessarily bde rsached in the order....In
proportion as the necessities of life brin: about the possibility of

realizing one or another of these reforms, the world will advance,

with more or lees perseverance and logzic, along the path of inter-

ngtional or:anigzation,..,human procress doces not follow a straight

unbroken 1line..,.7e are in one of these periods," 457#

#4573

~nlitis, "weutrality and reace"”, (Carne;ie indownent ed,)
1936, pp, 80-98, 93.

Profesgor 3, R, Chow, "The Paciflc  fter the iar", Foreiszn
Affairs, Ootober 1942,

Professor 3, R, Chow, "China and Collective Seourity",1938.

Zrofessor S, R, Chow, lLemorandum submitted to the Pacific
Relations UVonference of Vaa, 4-14, 1942, at Liont Tremdlant.

P.ftcr% "Pre re-uisiies to Peace in the Far ‘tu-st", 1940,

P, E, Corvett, "fost-War .Jorlds", 1942,

Swsn 2, Youn#, "International Relations in a st~ .»r World",
Proaoedéggi of ‘merican Society of International law#, 1948,
rp. b1~68,

Osocar Newfan:, "The Road to Peace", (A Fedaer tion of Lations)
1924, :

The New Commonwealth Institute, "Provislonal Proposals for
the Reform of the Covenant of the Lea_:ue of Hations™, 1936,

The Hext Five Ye~rs Croup, (Tytton, Groeh, .immern,ste,) "A
Peace Plan, --TProposal &nr tre Ieayueﬂ4Latter to the Iondon
Timesdy, Ausust 1, 1936,),

¥allery, "Typical Plans For PInst var Jorld Pe.ce”, Interna-
tional vonoiliatinn, .ipril 1941,

Shotwell, "4fter tie .ar", Iinterrnati,nal Conoilistion, January
1942,

Internationsl Coneilinti n, hpmk June 1941; Hovamber 194R%;
re: Orzenizati n £ Pe«ce,

' sropoBals made by Vice-iresident .aellace of t.e Ynitea States

and ex-Iresident Hoover, in Lew York Timew, Jan, 1943,
Publications of the Committee To Study the Orzanization of
Peace, New York, 1948-w-,
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(9) The plam for a better system of golleetive sequ~
t#@;;gp@t(}ann@ upon the following points: "1, désarmement eou-
plat, 8, l'interdistiom de 1la gusrre sous toute ses formes, 3,
1s réglement pacifigue obligatolre de tous les conflite interna-
4ionaux sans emception, 4, la suppression &e la &iplomatie ssordte,
5. le¢ sontrSle parlementaire de ls rolitigue extérieure. 6, une
politique commerciale lidre et ouverte, 7., la Soolété des Rations
dbyrait smbrasser toutee les nations san® exseption.....Dans cet
état &e choses 18éa), i1 ne resteralt plus de place pour l'institu~
tion ds 1a neutralité......Zn terminant, rappelons-nous les paroles
4'un homme qui, eomme Grotius, ne fut pas seulement un eitoyen de
son propre pays, mais un grand g¢itoyen 4du monde, le grand homme de
seience d'un pays fiadle & 1'14éal,.." #4586

(I11) Zneories Attackiny Collsotive Segurity:

The writers, on the other Land, holding theories sounter-
attacking colleotive seocurity, are: B LL, and Professors Boreharg,
Moore, John Fischer ./illiams, la. e, Coppola, «olfers, Beard, etec,,
They believe:

(1) "The belief that nations were eaoh other's keepers
or ths guardiasns of esah other's sonsolences would have been ro;
zarded as fantastia,...Realising that international law had behind
it no sovereign atate hut only the support of mm gustom and yolune
tary agreaement, nations refrained from subjesting it to exeesslve

straing, "

(8) "4 system of independent stiates of varying size

MBsd Jonm B, Wnittom, "Ds Neutralité et la Sociité des Natiomns”,
’ Recusil des Cours, de 1ls Haye, 1927, II, toze 17, p. 565,
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and power sould not, howsver, develop & leszal systen such as prevails
within each cne of the states,,..The system of independent states
is far too primitive for S0 organie a leral systen,”

(3) ",..Grotius and others,,..surgest a distdnetion
between Just and unjust wers; they sdvised neutrals to help the
Just, but when a digtinetion was fnpossible, to treat both sides alike
sseelt was impracticsl, The remedy would rave been worse than the
dimease,” [459f

(4) "...An international system on ideas ofisoereion
whiech in practice repudiste experience, promote exaggerated nation-
alism, snd further 4ivieion among peoples,™ 7460§

(65) "The 'idealists' supportins a plan which inevitadbly
had to employ starvation and force in behalf of a status quo that mam
might prove &isastrous, whereas any attempt to shan e that status quo,
however desirsble, was in prirciple condemned as im .opal and {llegal”,
$461F

(6) "The Ieasue's policies, military and economie, were
left in the hands of the smstituent memders, while the economic and
mili{tary enforoement of those policies was intrusted to the hands of
its fow prineipdl members, the Great Powers, The Conference at Geneva
dherefore had no power beyond that which the direeting nations were
willing to supply,...’he su;gestion that soverelsn stales,especially
populous states, could be successively ooeroced, and that the messures

of ooercion e>uld be oalled psaceful or could produce peace, was

-

#4597 Borshsrd and Is e, "leutrality ¥or t e United States", 1940,
pPPe 1, 2, 4-5.

#4604 Borchard and Ia-e, p, 18,

#4614 Borchard and la-e, p, 50,
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alveys a "pathetia fallmoy”. The alluring words "oollestive smecurity"
have by their very aseoeistion with Artieles 10 ané 16 produced a
degree of collective insesurity hitherto unknown," i462#

(7) "The ourrent delusi.n that interaational law
'le;alizes' war, and therefbre must yleld to tie war-tendin-~ and
i;rlika processes prascrihed by the Joveuant couprisliu; 'sanetlons',
boyootts, and war itself 1s nerely the leitiiate offmspring of the
new and consoling theory that peoples ray with Jorce and arus peace-

fully exterminate one another, provided they do not call it war,"#463#

(8) "Under the fear of boysottas every country will
l‘ék to make 1tself as independent as possible, militarily and
eeconomically, of other countries, Jhetler it considers sanctions
pragical or not,,...this does n>t make for tranquillity but for
fear snd hysberias,...™hus the threat of pntentisl sanedions stimulates

the ur:e for conquest," 464,

(9) "Ihis reversion to medieval conseptions which were
failures in thelr own time was clained as evidence of prosress, Yet
eonel? ove;lookaa practiocally every important factor in internati-nal
relati ms", "The new dcotors falled to supply eonfidence in the
afiftatanag efficacy of the uew presoeription,” "The Aumendment of 1921

#462¢ Iordé Iothlan, "Hew lee ue or No lea~ue”, Internati~nal Con-
011181’:1! 10. w‘as DGG. 19;]6. Ll 1)89 bl‘
Boronard and lage, pp. 51-52.
#463F J. B, woore, "An ‘preal Yo Ream:n," .oreipn -ffeirs, July 1933,
. . B8O,
#4844 Jagn Pigoler J1l.imrs,” Tie Refowr. f Lhe Crvesant oL tne
Les.ue"mill, liun. rrian cuarterly, II, 195.
Loré Iothian, "How Lea_ue »r fo les te , International Coneoie
1istion, 1986(Dec p. 52,
H, Rowsn-Robinson, "Sanctions Beons, a Flea and s 'lin for
the Reform of the leagué”, London, 1936,
Berehard ond lLage, p. 248,
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that "each state iz to be the judze of the question whether an
axgression hes heen committed and of what it will contribute in
the way of sanctions, though not yet universally ratified, has
disooureged the orizinal theory of Article 18 of the Covenant,”
%The reace-enforeinz national arusnenis ni Lt be used for purposes
wholke holiness mizht be dimputed and even debeted by war,” "The
opposite of melf-derence is a gression,...the attempt so to define
self-defence,...is8 Just aa futile 88 the attempt s8imilerly to de-
fine azgression,..." #465#

(10) Trere i1s "the paradox involved in a system of
6nllective sotion arainst the a gressor whieh fordbide nations to re-
sort to war for the defenae of theiyr own interests, that im, for the
causes which affedt them the most deeply, and,,,.makes it, on the
eontrary, their duty to throw themselves into the stru~-gle to ensurs
the respeat of sbstrazt rules which have no roots in theiy sentiments,
their» beliefs or thelr psssions," "Imis myth of sc0uUrity....thus
eonstitutes one of the sreatest obstasles to the establishment,e.ee.

of a veriteble peasce,,.." #4066%

{(11) "Afier having first been abolimshed completely,
neutrality is now admitted to lrave a larve role to play in cases
where the aggressor sannot be pioked or under the tolerated wars of
Artiole 16 of the Covenant, But even in the untclerated wars wtioch
&n aJgressor 1s pioked, the nations that 40 not ohoose to Judgze
can £til1l redain neutral while yet discsriminating between augresscr
and aggreesee, This 13 callea trLe'new neutrality", m™uite in the

#466# Brrchard and Ta-e, pp. £49, 2062-264; J, B, koore, in Hew
York Sun, Dec, 10, 1935; p, 24, "ippeal to Remson®, p, E70,

#466F# Coppola, "Collective HSeeurity”, lnternatirnal Studies Confer-
ence, PP 144145, Borchard and La(,eo PP 254255,
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swrrent tradition, it makes confumion worse founded, Conourrent
esonanlo unneutrality and military neutraliity a0 a8 PRFrEGOX.eeess
he xmew sohool undertakes to apply to its disoriminatory svstem

the worthy name of 'nnztrality.....unneutrality nagquarading in the
nsme 0f neutrality.” r867#

(12) ™Lo nation is fit to sit in jud cueul up n any

othey nasion™, #4o8%

(13) "Serious doubts prevailed even among the devotees
of collective security as to what mede a state an a :gressor: who
was fo determine the a; ression; aund what was %o be doue ab.ut i,

seeelt i8 impossible to define the objeolive eriteria,’ /4569,

(14) In the new su;gested scheme "for uniting neutrals
azainst both belllzerents with a view to ahorteninz a war and bringing
adout an early peace”, in whieh "the neutral 1s $0 be placed in the
position of goercing the belligerenta, by depriving them of the means

of subsistences, to conclude a quiok peace’, that is to say, "neutrals

#4674 J. B, .oore, "'‘ne uew IsoMiati-n’, imerican J.urnal of Interna-
tional Iaw, AXVII, 1933, pp. 007, o022 et ser,.
Boreuard and la o, pp., 257-82L8,
#468¢ rresident /ils.n of ihe Uniteag States' etate et, il 20,
1915,
B.relard aad la e P 250, )
#469% Bourguin, "imal Report”, "Jollective sSeaurity", Du. 452454,
simmera, "Ti.a ILea -ue of lHations and tre Rule uf law™, 1930,
Wolfers, in Yale Ilaw Journal, XIVI, 727,
Borohard and ia e, pp. 251-L50,
Soviet Deolaration submitted to Lisarmament Jonfereacs, Lkeb,6,
1733, Internstional vounslliution, -0. 92, -epte. 1930, pe 95,
Hoyman Davis' Froposal, The Hew York Times, kay 33, 1983,
Yresp R.lesses, .ay £7, 130, p. 390,
"The 3lippery -gression”, Tihe . rle¢ Tomcrrow, June 1930,
"Way and resce”, .mericsr Journal I Irfew.eti pal aw, XXVII,
1938, pp., 114-117, ) i
sagleton, im Fr.oeeedalu s of Jdmericar S.cloly of Inlernati-oal
h'g 1932' PQ mlg
Je Be —0OOre, " 1 ppsal To Pesgon’, Jeci n Cfalrs, July 1933,
Pe 5669~=q cart I "2 tre Vraft Jooventi - subuitted by the

United Kincdom, lea;ue of xati ns D-owrents, X(1933), p. 2,
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aré $0 have the 4imoretion to chan‘e their funotions from those

of abstention and impartiality to coercion and starvation, the
result can hardly fail to affect one belligerent more seriously
than another,...it# effect is bound to be diseriminatory and the
belligerent discrimineted a;aingt camnot fail to resard the result
as intentional," #470¢

(15) The poliey of cocercion for ahortening war in the
fora of discrdetionary embargoes on gommodities "needed in war" oy
"other military supplies”™ falls into the catezory of "the repression
of war by force™ which "ean only involve another and . reatey war",
#4715

(16) Lach nation has its "individual privileze of sel-
estion”" and "the privilege of indifference”, Nations have diffbregﬁ
"politioal.ﬁotivhs for a judgement? There are not few opportunities
for disagreement, "The posaible scope of the prineiple of eollestive
security has by attrition been redused to microscople proportions”,
#4724

(1¥) "Outaide pressure on a state provokes excessive m

nationalisn,” #4734

(18) "Bot all nations are able or willing to make the
neceasary sacrifices,...No lLeasue sush these ideslists gongeive is
possible unless the sovereizndy of its constituent mermbers is
terminated by theiy dissrmament and the surrender of their indepen-
dence, Inmesmuch as the world 18 not ready for this, the present

#4704 Borehard «nd lage, p. 267,
#471; Borohard and Iaze, Dp. 267-268,
72# Borehard and las;e, p. 270.
¥8# Borohard and legs, p. 273,



274

isague can have no more power than its constituent members are
willing to supply." #4744

(39) The system of oolleotive security as expressed in m
the Xallogz Past contributed 1liitle to the renunciation of war,
*In the past, war had been considered something like a diseage~—-
neither lsgal nor illegal; RBow by e world treaty, practically all
wars obtained the stamp of offioial approvel, The mere renunsiation
of war An the abstract in the first article of the treaty eould have
Wt 1istle scope for application in visw of the wars in the oonsrete
saoiioned by the accompanying interpretations of the treaty,"#475#

(20) "The provision found in Artiole 11 of the Covenant
was employed to prove that s war anywhere affected the entire world...
es.othis view had no substantial foundation in law,” It is8 a traﬂiti;
onal prineiple of international law that a treaty oan not apply to %
states not signetory thercte, #4764

(21) "The dcotrine of nonregognition of snnexetionB...,
eontridbutes very littles to peace, Chanse is natural, Until we f£ind
& vay of making ehan.ss amioably, the nonamieable method ssnnot be
succeasBilly outlawed....f gountry refusing to recognize a faad
mugt eithey content itself with making fases or must fight, Iittle
satisfaotion can be derived from either alternative,” #4774

(22) "VWe are not emart enough to settle the quarrels of

Europs entrusted in the blood rust of fifty centuries of warfare,

#474# Borchard and Isge, p. 275,
John Pimcher Wil.iams, "An Exemination of Proposals” (Iletter
to the lLendon Timeam, August 17, 1936),
#476% DBorehard =nd lage, p. 293,
#4764 Borahard and Je e, p. 295,
#4774 Borohard and le e, pp. 302-303,
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but I think we might defend our civiligation and have one here,”
"International wars will cease when oivil wars end," "Should we
attempt to aprly retrospsctively the prinsiple of staying or puniah;
ing the a;gressor we should be oblized to determine the wuestion
vhether the foreible oereation of that -reat acency of law and
eéivilisation, the Roman Zmpire, or the foreible procress of any
other great historis movement, should not have been prevented;
whether the formation of the Beitish =mpire or the extension of
¥rance and her colonial empire should not have been opposed; whether
the establishment of tho Ruasian .impire should not have been resisted;
whether the world should not have prevented the United States from
begsoning what @ it 18; also, whether the foreible asasociation in
earlier times of the vast asgreszation of states now known as Chins
4id4 not result from a neslest by other states of their duties and,
perchance, their opportunities,” #4784

(IV) a Su > Hau Lty

The writers who attssk eollective security are not neece-
ssarily to approve of the maintenance of the tradiilonal doetrine
of neutrality, and the writers who insist upon the survivel of neu-
trality are not necessarily aitacking the ideal of c¢olleotive secu-
rity, Therefore the writers supporting neutrality are deairable %o
be zrouped here separately, I[ii, and Professors Borohard, .ocore, Iaue,
Barelay, Jay, Adams, Jeffson, Baty, Gladstone, eto, belong to this

#4764 DBeard's (Charles A} specch bef re tie Liouse liaval Affairs Com-
mittee, 1938, iearing on i, R,, 9218, 7bth vonrress, 3rd sessis
on, P» 2189, Borghard and lage, p. 396,
J. B, loore, "An Appeal To Reason", pp. 659, 570,
¥y, ioPre secms %0 have nezlectoed that fasts ilmt no community
of civilized staten existed befdre the 19th gentury .., 0. in the
Zastern Asia, Shat tha only advanoed civilized state in the

Eastern Asis was Qhina, that China was, and is, a single state
through her flve thoumand years of olvilized Aife and written
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extezory;  they hold:

(1) DNeutrality was drouzht about by the fast that
"with the intensive oultivati-n of internationsl trade inecidental
%0 the industrial aystem, voluntsry consent was ;radually obtained
$0 rules for the zreater sscurity of peaceful trade, even in war-
time, and the mitigati.n of the Lorrors of war for noncombatants,"
#4794

(2) m"In a oompetitive world all conflicts eould be
ayalded, still less that any zood purpose sould be served by inter-
vening in the affairs of otiey nations or by judghng the merits of
their wars and taking sides aecordingly." "The remedy would have

boen worse than the dimeame,” f4B80F

(3) "Neutrllity Wwas necesgary to self-Amésmpapreserya~
$100,0¢¢..1% was a stabilizing influence in the wowrld,"#481F

{4) "Heutrality is over centuries rezarded by many
down to 1914 as the maximum achievement of international law,...It
has achieved its importance with the crowth of the mtate system,
onp‘eially after the sixteenth century. The rigut to stay out of
wars and to enjey the privilezes of neutrality was reeognized by
belldgerents only after a strug;le laasting over several centuriea,"”
"Heutrality is the most progressive braneh of modern Internati-nal
law, It 18 also that branch of Interpational lew in whigh the prac-
tice of melf-restraint takes the place of the direet sanctions of

hissory, that China had .er lon;"civil war"s-e between hey
‘provinses” ($echnlcslly ‘nd annstitutirnally, not "states™)
during her Chusn Chu “han Kuo Period, 770-221 B,C., <nd

foucht only darbartans around her five thous nd years agzo

and pometimes later, and thst the esteblishment of the o1ld
Empire of Ohina is o entirly different from what is now
known By us =8 "imperialism”, "Empire" in the “hinese meaning

is~State with an emperor”; "emperor" is ah rank hicher than
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domestic law most sffesiively...'hile the ri~ht of war simply the
right of the atronger, Shere was no room for neutral rishts,.. It
in the growth of a law of neutrallty, throuzh the modern possibility
o2 soncerted sotion amon; neutral states,whieh 18 brin.ing about
ieprovement.” "Hen of good sense pereeived that by building up
fhts palnfully won right to neutrality they Lmd made a stiking
"¢antribution $o peace, to sanity, %o the limitati-n of the horrors
and area of war, and by sugh limitation, to the framing of workable
treaties of pesce, An Lfmmunity a ainst war had thus been ereated,”
#4887

(5) Reutrality is “bameu upon "the necessity for candor,
for open sincerity in international dealin;s,, .beoasuse states over
which there is no soverei.n power must look ohiefly to themselves
for their seourity....fLe belli ercnts l.ave the ri_nt to know who
is in BA the war and who 18 not, who is an enemy snd who is a friend,"
#4834

(6) "The growth of trade and the dependense of the most
seafaring a8 well s8 landlocked nati ns on the exchan e of _oods,
otk for their eson mie life and their prosperity, brought about
gertain goumpromises by whiah private neutral traders were privileged
to continue their trade, even with the belligerents and thelr sitizens
ese o8 GOOPiinated oomprominss was brought about between belligerenta
and neutral righte," #484v

"king", A Chinese may wonder at the term "By tish unylre™
mwhich is adopted to qualify a mtate under & "King", not s
“British EZmperocr”, | vhiuese may almo wondcr t tre term
w'Frensh Colonial Enpire” whish 1s adopted to qualify a miomxm
Republic under a “Premidentinot an Impire under an Emperor,
kollemn"imperialisa"is .otually "invasionlsm] a rasult of
Insus$:-1al Revolusion and Capitaliem, not necess .rily leadin:
49 the oonguest of barbarous peoples, a gultural mission,

My, logre furthey icnores the reasone that a ocomplete restor-
ation of anecient ages is technically impossible néd trhat ¢t e
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() "In philosophBBM and in law the establishment of
of meutkrality and ‘Ats privileces has until rceently been ceonsidersd
2 vietory for oivilisation over brute foree, for law over snarehy,"
#485%

(8) "as 4% was the rigit of every nation to prohibit
aots of movereizndy from being exerocised by any other within its
limits, so0 it was the Aduty of a neutral netion to prohibit such as
would injure one of the warring powers, Hence, no suscor ghould be
giyen to either, unless stipulsted by treaty, in men, arns, or any-
thing else, direotly servin. for war, " #486;

prineiple of freedouw and equality of nations instead of the
gtatus quo of states may be re arded ss the ~nly reasonable
and failr way to solve ti:e gresent international snd racial
problems,

#479# Borehard un#d L.;e, p. 1.

#480f Borohard snd la.e, pu, 1, 5.

i‘ﬂl; Barqhard and ieze, p. 3.

462F Borehard and iae, pp, viii, 4, 5, 17, 18,
Sir Thom @ B.rclay's opinion in uwneyclopedia Britainniea, (11 ed)
B,v, "Neutrality?
Professor Fauonilie dmits that "On erda la neutralité pey-
manente de certains utats, afin de li:iter la suerre par sa
loealisstion," (“Hraité de Droit Internati nal Fublie™, tome 2
(vod, IV), p. 653,

f&&ﬁg B renard uné iae, P. 6.

#4847 Borchard and lage, p. 7.

#48bif Borehard sud lace, pp. 17, 19, W,
John Jay's correspondence to rresident Jasiiugston of tie United
wtates, “e.t. B3, 1794, . rks, LV, py., B8-DY,
Hyneman, "The First Amerioan Neuirality", 1984, ak.ii (re:
ti.6 attitude of J-uhington's cabinet)
In 1780, Jdonn 44-m8 .ad expressed a soummon sentiment wuen Le
wrote from raris to t:e rresident of Coujress: "Our bhusiness
with them (Iuropean nations), mnd tnelrs with us, is coummerce,
not politics, much less war,"
See Whurtonz "’he Revolutionary Diplomatic Correspondence of
..e United States) 1889, III, p, 623,

#4864 woore, “Prinoi?les of Americsn | Diplomesy”, 1918, p. 46.
(re; Jefforson's principles of neutrallty.)
Prenident Wilson of the United Staies sald on April 20, 1915;
"7 am Snterested in neutrality because there i’ gu..ethins so
mueh greater to do than fi nt; therc is a distincti n waiting
for this nation that nH natl-n :as ever yet i, tlat is the
distinetion of absalute self-control .nd self-mastery.”
See Baker amd Dodd, "ifublic fapers of voodrow wilson”,
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(9) It was “"unmeusrallty whiech helped to steer the United
States lnto the eanflliat®(191Y), “Tie one sure way to et into war
i8 %o take sides in eny dispute likely to lead to au open breaoh,"
f487#

{10) "A small nation mi ht lose its independensdw life by
a hostile attitude,...” "la neutralité suppose un équilibre des Etads,
qui empdche les forts de contraindre les faible, Cet équilibdre
manqualt, surtout & 1a momr, ol 1l y avait toujours une puigsanee
prépondérante,” #1885

(11) The law of neutrality, "reoordins from a~e to ase
the slow progress of humanity, has established the distinetion betwe-
en combatémnts and non~-combatants, enjoined the human tresatment
of captives, limited the destruction amd gonfiscation of property,
enlar-ed the bounds of comrerclal freedom, and furnished the rules
of decision by which intermational sourts have in csountless ¢ases
dotermined zrave digputes ard stilled the volce of strife,” "Unless
war ig t0 be replaced by unchecked violenee, masquerading undey the
name of self-&afence or "fedsral exesution", neutrality with its rig.
hts and obligations cammot be resarded as out of date." #489f

(12) "Is Znzland so uplifted in strength above every
other nation, that she can with prudence advertise herself as ready
to undertake the _sneral redress of wrongs ? Would not the eonseque-~
nces of such professions and prorises be either the premature ex-
hgustion of hey meams, or a collapse in the day of porformance ? Is
any Power at this time of day warranted in assumin, this comprehen~

sive odlization 7" F400F

oo,

#4874 Boronsrd and du e, pp. 55, 358, DBeard in wsvents, Sept, 1237,
Po. 167-168,
#4884 Boroiard and Iaze, p, 256, re Swies view, seg Schlrndler,
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(13) “leutrality always 1'as /8d,,..the highly moral
md expedient objeat of preventing the siread of war....In reality,
the better and rdwmminky spec.er thc means of coilimnications the more
pffectively ocan a govermment snforce iis neutrality....fthe supposition
that the law cf neutrality imposes moral hamingsxmismex indilfferonae
to the merits of armed oonfliets and makes any intervention in them
onlawful, I can only ocall baseless, The law of neutrality does not
require a neutral state to remain so, /A neutral state may, should
it so deaire, enter tre gonflict; but it canrot be both in and ous,
The law of neutrality merely applies the rule of oormon honesty, R
Parties to an armed conflioct are entitled to know who are in it and
who are nos," *491f

(v) Ictermedipte Theories:

48 some writers recopnize the value both of necutrality

and of sollective sescurity, intermediate theories have be-un to take

in "Jo  leactive deourity”, ?9. A24-425,
Fauwohille, tnrs 2 (Vol, IV}, p, 739, But Fsue~ille -180 holds
tnat "1'idée de neutralite, depuls ,u'elle existe, a évolud &
maints & ;ards pour s8' .dapter sux rd:. imes Juridi-ues successive-
ment 6tablis,” (p. 653,

¥489# J, B, iiocore, "International lsw and S»h.e Cur—-ent Illusions™,
PPe 36=37.
Baty, "The Puture of Irize law snd t e Uresiom of tre Se.s",
Journal of Comperative Ie islation, XIIL, 1931, 3rd ser, p,181,

$490# GCladstone's letter %o ‘eneral Srey, 'nril 17, 1869, Sec ..orley,
"Phe Iife of william Lwart Llsadstone™, 1904, II, p, 317,
Bryronard and la e, while approving of t:e British polioy of
"apdsndid isolation", .dapitted that "they apparently are unahle
to resist tho moral ur.;e to suppress 'a:rresgors’'l ---"Neutra-
lity For the United States", p, 395,
Consult also letters of JhagRes Jheney hyde nnd Yhilip O, Je-
ssup, the New York Tires, wept, 21, and Oect, 6, 1039,

k4914 J, 3, ~oore, " a A5.e.1 Ty Tcasou”, ¥ rei . A7 fairn, July 1933,
PP, 562 ot se.,,
Congult 1so Recueil des >ours, Acndémie de Yr it Internatioual
de 1a Haye, 1938, LI, tome 64, m. 151-230,
B LR SRAHOE A BE A
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pPlace, Lk, and Professors Jessup, Cohn, lauterpacht, Hyde, ete., may
be consldered belonging to this ocate -ory,

(1) Tee of 8 vo ati n vetwoen . cutrality wnd Coliestive

Soowritys essup

f4) "In internstlnal law, *le lco-islative ,ronccss is
the slow end ofter uawlieldly -rowth of f@internatl .2l cucti. or the
unanimous acceptaice >f s uew rule through treaties, Holiher of
these .rocesses l.as et suppleuenied neutrallty by .ew law of _ene-
ral application, although nodificati-ne for sone states lave been
introduced by that _everal treaty called i:.e¢ vove.aut 0f tihe lea ue
of Fationg, Tie tact of Parls, - ven more widely si _ned, may point
alon: new roads, but the roads have been only ru hly surveyed and
not yet hullt,...The wi+»1d ' a8 not et achleved & conpletely satis-
factory internat! nal le nl systes, but sueh as it is and lon has
bhdonm, 1t st411 exists; mneutrality 1s a part of it,"

(B) "The trouble with neutrality....Bs that it has been
based on the idea of »rotesting noutral trade/gézﬁnnn belligerents
without interferming with bellizerent operatinndy, ey, ....leutrality
should be re-considored in ihe 1li.-ut of this fagt.,. .it oan play
1ts part in tie ourrent developmentm of the prroess of international
colperation, with a realistie basle and with colperative application,
it may avoid sume of iis past weakuess....>iates Lave always been
at liberty 0 join in wars when they wisied to dv BOe....lf any other
Stale gves tu war in violatiou of tuat treaty (+mot vl raris) we
sre free %0 join in warrin> a -inst the trcsty-breaker; we are un-
der no lezal duty to do 80,...The United States....is quite free to
adopt a national policy in whioch neutrality will find no place.,.
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eos By Our view of our own Belf-intercutese.eculrality is a livin -
and ever changing sudjeot like biolo 7y, economlaou and all law....
neutrwality poliey m could safely suppleweul the Len ue systel. and

need not be anta onistic to it.,"

(C) "It will be well to zecp in nind two iup~rtant poine
t8.. .The first polnt 18 that the pri ary objeotive of a neutrality
policy is to kesep -ut of war, ‘! war can be ;revonted, well and o
od; 1f it draaks out betwoen uther coruntkkes, t'e United States
ghould seck Bo stay out, Its new neutrality polioy wmay help in
preventing war 1f_balliferunts knyw that they ¢ n nnt ot supplies
from this country, The underlyin: theury is co.'parable to that
hask of Article 16 of the Covensint sltl>u h it would opernte even
where jud -ement on the n ~yessor is i.prssible and wdHuld nperate upon
both or all belll rerents, If, as a nation, we are wiliin: to .0
out and f£i.t ti.e battles £ the week and oppresided all over tle
world, it is better Lo avow that poliey and prepare Ior it instead
of alldingz into it uader ot er AL uises, le.trallty should =m
geagse to be a road t0 WAree....Llrere is an honsarable cB0pemativs

important
road to reace by way of neutrality. Tho heoond/puint is %tle roal-
ization that a noutrality prlioy can not achleve the firét obhjootive
1f neutrality 1s still re -ardes a8 a peri d of prosperity,.....ar
anywhere is the concern and n.sfortune of peoples elsewhere....Tl e
cduatry a8 a whole drews no lustins econouic advanta e from neutra-

148Y....1f we choose Frofits Fo-day, we may well fini itlhat we will

have neithey rrofits nor Pemce Tomorrow," r492f

f4924 Jessup, "ieutr Aity", vol, IV, (Vi-duy <nd D0 rrow), 1936,
Dle 20‘7"’215¢
Jessup, "international wow in tie Prgt-sr orid”, in Prooscd-
ines of toe American unelety f Internatl nal law, .ppll 2B,
1942, pp. 46-B1,


http://ountsr.es

282

(A) Cohn, tic Dacish writer, i-nlsts udon non-parbi-

eipation in war, while at t:¢ sname tl e ge kir - t5 'ake s e ntri-
bution to war preventi-n, le rejects brth the traditional reutrality
and the system of sanctious dcvzlored under Artielec 16 ~f e 0 ve=
nant of tie lea ue >Ff Rsti s, S8 he says: "Jeo-routrality....is
directed ecymslly to sprouse t.e warli.e > r8ver. >f s-~ovins in . rticle
16, but not less to oppose L e return to wraditi usl peutr 1ity with
ita passivity In the fi-ht 2 -siust Ware..e.lt d0cu not abaadon the
1de6a oi Banctions aud co~intervention in uruer t. salelard pesce...
eoing 8t or anizing and earrying into prastice evenr 1. peacetime

Ates war preveution .easu-asg,”

(B) "It re arde tre systen of srticle 16 ~s a failure,
because it 18 tuo late to p.t saccti-ns into effcct when war a8 onoce
started, sinse the prevention of war, acocordin~ to Article 16, )
dependal entirely up-n a 8in;le ernd enorally unascertainable factoe,
a. gresaion, and finally bvecause thc o ster. of Articlo 10 opposes one
war by anotrer war, a et od whiol :.co-ncutr(lity ro ards as st onece

parcdoxical anéd imjracticable,"”

(C) Peferrin %0 8 -etrhia like prastienl mcheme for his
t. sory, he says nnly: "Thece elenments (of his theory)....are not to
be bamed upon the irternatioral law of war, hvt are to be lneorpor.

ated 1nto an amplified internati-nal law >f peutr.lity....It calls

Lorrissey says i nis "We Ancric . les use of Leutralk®i hés,
1914-1917", (1939, p. 207): "iven tr preserve ncutrality, co-
opuration is gecesuary. uvnly b laying plang I»r echn.nie
cooperation in time o1 war nd by 4i,1 matic ¢ ogeratior in
$ime of pesce may iLle Uslted Ztiates reosuce tic causes of
fricti.on which lead it fnts war," Sec 1smo ., B, Jowles,
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for a larze measure of solidarity....The f£i7ht a:ainet war and inter-
mativnel injustice must be wa ed cn a7 ALllopent rronts with the
cyeateatl encrzy and dy entirely new ncthndg,,...hostweihly | cWelcu~
trality embarks upon new wneth ds i.. the a ¢ lo., fi Lt for rl hi
assiost injustice, [.or peace a Aiust war, for frecedon a_alnst opp-
ression, for mutual assistance a ainst eneral extermination, and

for the prctesctica I the ecr nu.ic, m- ral, »ud cultural pro. ress

of mankind," 493

{z) Y J

(A} "oollectiwe svcurit, ani .oudy Lit, ire  alually
X01luBiVeeae. s Cu.plebe £ ral léentification £ t:¢  onbers with
the atlaciked sitave _ives rveal proteetl ne... .20 ig wil be Ve even-
tual ayste.. 0l Security...-1.e ¢2 ccprl n of . oulrallity involvec a .

weaienin 02 the syston (62l ecotive saeurity).”

(B) "The idea of neutrality tas certain advantares,
1% permits a certsir -radation, elasticity, and o-nsideration of
the ~reater or the lesser ~uilt of an af resskmmor, It averts the
ngoensity of res-rtin; at onee to the extremoc neasuros of a ~eneral
way, in unimportant cases, It prewenls a Ammim looalized condition
of way from spreading into a world conflasration, 1t eorresponds to
the oresent le.al status ~f the reoiprocal relations between the

gtates, <t proves that war is not the only means of srnetions whieh

e ——

“Zpospective Yovel  .uent of intaraati nnl aw in the westlern
Jemis here, .o iifected b t e . nr 2 Volrle’, Soiore. 8 Tow
gord of June B0, 1941, 1.8, toyery ent Urintin  OfTice,
1941, pp. BR¥. 2, 5, 7.

#4934 Je ~ e John, "Heo-seutrality”, 1J39, pp. 349-351,
Profecs.r Bour uln criticei.cd this tee vy, re 1t lous
expreasad in tie ba:lsy ie ~vondu., by s-.1. t +t"tuise
aeti n would lemd iu Lho ¢ .Lurary Glreciicn iro. that of the
prevention I war,”
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18 at tue disposnl .f the iea ue, and 1 sl a coiloetive oyastew of
sanctions, and , at the 8une tl-e, t. o neatralivy of the individusl

members, are not mutually emolusive,"

(C) "rartiality and newirality avrc n~t ~uilu-1ly oxelusive,
essThe Covenant rerely returns to *he e meepti n P ~21i-1ied neu~
trality, 4 speeial £w: of neutrality amon the oo ¢ ¢ bers docs

not requive imrartiaslity,”

(D) "le principe que les actes L11i¢ aux ne peuvent
produire des résultats juridiaques avanta-eux pour le 4¢linnuant est
pujet & 1'imvortante exception relative aux ré~les de ~uer-e et de
reutralité, In principe, 11 s'ensulvrait qu'une ruer—e entreprise
en vinlation du raeto de la Snheiété des notione et, en partioulier,
du Praité Général 46 Remdnociati-n & la ~iew-e, ne pzul rrcduire de
répultats Juridiues ivaata-oux pour 1l'a resseur, 7 comwris l'applics~
tion des ré-~les Ae la Tuerpe et .e la neutralitl{., 0Des ralsons 4'
bumanité et, d=ns uve coertaire mesurs, 1l'slrcerge d'or-aniame auto-
rité crar ¢ du devrir de 4 terni-cr le “ait dec 1'a rcousioy, rendent
néoesgaire le maninticn du fonotiosnne ent, ovsur les dewx porties, des
rd-lec 8¢ la ue~re, w1 @ cec co.divi-ug, 11 s'.nsult que les régles
de la neutralité d-~ivent naturelle-.al o..tluuer d'¢tre applinmudes,

& moins vue les .arties contractanics r'estinent éire dc leur droit
et de leur devolir do punir d'a resseur du tor’ qu'il leur a falt,
ex lul refusant, a titre de represalllecs, los avauta c¢g (¢ la neutra-

litéqn ,,'494.“

R RS- —

"hia wview ad heen -18n e¥ resned I Irilelc III  ° tre Saaye-
dra Ismap .reaty.
.any ~=corg dn e Untted » Uetes ol cenn T lél 8 rething
like whiB w.e.2Y¥.
#4944 | . lauter. acht, "The Hoti-n of Leutrality in Syston provide

in; for the Reyuression of .ar", in So e Uritid. Views on R
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(4) !hoo;¥ of Gcnvnn}ég%g; Partislity For the Prevoution
2 Map: yde

(A) 7At the present tie a belllserent sta'e may

without violating internstional law, supplyin itself from neutral
territory with most of the articles necessary to military success,
eesovarsm are to-day won or lost accordin, to the aid whigh co-es

from neutral territory,”

(B) ~or "remowin; armed confliot from the horizen,...
the real value of a eneral arran emert with _roups of states of
any continent, enablin~ a neutral mhmsma power to asouire the risht
without losin; 1ts neutral status (and possibly aleo undertske tie i
burden] to withhold the fruits of its territory, espcoially in the
form of military aid, from a contracting state which beco s a bell-
izerent in viovlati m of its Covenant....:e rave the obvi ug ri ht
wren a neutral to withinwsl 014 Iimpartielity the fruits of our
territory from both or all belli erenta, But we need so .ethins more
---==the ri ht, under a specified oontiundenoy, to be rartisl and to
take sides without violatin: a le zal duty towards the belli~ercnt
whomn we daecm 1t just to penalize and without becomin:; its enemy. The
acquisition of that riht oalls for a treaty,” .,495i

Coliective -—ecurity”, .art I+ (ieb., 1u35); mee 180 Borurcuin,
"Colective -~ocurity", pp. 24,25,79 et 8¢ ., 134 et aea,, 412
et seq., 15 el 8c ¢.
uppenhei., Vol, i1, Glr ed, p... B24-T28, .
.o Lauter_sc t, "Ré_les carrales du Lroit de 1la paix’, “coueil
des Jours, de 1la =a e, 1937% tire 62, p. 291,
Sohn eriticized .suterpsolt's t/eory b, sa;ln that 't ore
exists n: suer a re nent ro ardia 1t [ ualified ueutr lity);
tie 1dea >f neutrality is n t even we.tiacd i. 1 e Joveaant
of tre iea ue", ("He -ne.trality", p. 302,)

FAOBE O, J. «~yde, "Sa’e uardin .e ce~ -. Crustructiwe .u gesti n”
American Journal of internati nal law, 1928, pp. 2,2-269,
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PHE FUTURT OF TLE STATUS F H N-BUllIon liCYewm-
TRZ0RY OF JUST COLLLOPIV. vARTIALITY (1)
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Chapkey IX: CONCLUSION:
THE FUTURE QF THE §TATUS QF NON-BELLIGERENCY----
THSORY OF JUST COLLCTIVS (ARTIALITY (1)

The above stated intermediate theories are the new
theories in recent years, purporting to effegt a compromisze between
the main conmflicting: theories concernin; non-bellijserency, The
main confliaoting theories are Lhe theories of gsollective azcourity
and neutrality, whetlsr une of them can overwhelm the other, in

view of the premsent conditiona of the world, 1t secms hLardly to
A8y .

(I) DPreliminayy Considerations:

Yet some indisputabls gonglusions seem poussibly to be

drawn from historicel faclms or reasgon:

(1) In the first place, there are at least twenty-one
(21) types of the status of non-bellizerency, In time of not a
general war, the states may divide themselves into the following
groups, expressin- dlfferent attitudes :
(4) Original belllzerents i~--- The states that orizinally wage.
d/war, a contention between two or more states throush thelr armed
foroes, under whatever form, for the purpose of overwhelning each

other, and imposin: such corfditions of peaco as ile victor plesses,

(B) Non~belligerents ;~--——
(a) Lon-belliserenta that adopt a polioy of partigipating

in the war ; 1, 48 a result of treaty obli _atious, such as the
obligations prescribed in the treaties of alliance or of mutual

ageigtance or of collective security.
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2, As a result of free poliwy fron whatever motive
ot in wviolation of treaty oblizationa,

3, As a rssult of free policy from whateveyr motiwve
in violation of treaty obll ations, suoh as the treaties of renoune-
ing or restrictinz war or of neutralisy (there 1s no leral distinetion
between the so-called "bensvolent neutrality” end neutrality pure
and micple, ),

(b) Non=bellijerends that mdopt a polley of neutrality
(abstention and impantiality) :

1, As a result of treaty obli-atiocns, sueh as the
treaties of neutrality either bilateral or multilatewal,

2, As s result of free polisy from whatever motive
not 4in violation of treaty odbli~ations,

3. A8 a result of free poliey from whatever motive
in violation of treaty obli_ations, such as the tresties of sllianse
or of mutual assigtance or of sollestive seaurity,

(a) Bon-bdelligerents that mdopt a poliey of intervention,
without directiy participatio-n in war, though possidly with armed
foyroe 1. Impartial intervention sw——

A, Purporting to bringz about an earlier peace
between the belligerents by such messures as embarzo oy other peace-
ful forms of pressure: a, As a result of treaty oblications,
such as the treaties of renouneinz or restricting war,

be 48 a result of free policy from what-
evey motive not in violation of treaty obli.ations,

0, A8 & result of free polioy from what-
ever motive in violation of treaty oblizations, such as the treaties
of neutrality, either bllateral or multilateral,
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B, Purportinz to restrict the conduot of
belligerents in war in much a way as to demand ressrictions on the
war-gonduct of delicgerends or on the transfer of territory between
belligerents,

a, A8 a result of treaty obli-atinns,
sush as the treaties rozulating the eondust of war or the status of
certain territory.

be A8 a result of fre: poliey from
whatever motive not in violatin of treaty obli-ations, mmmkxm either
bilateral or multilateral,

6, A8 a result of free polisy from
whatever motive in violation of treaty oblizations, such as the treati-
os of neutrality either bilateral or multilateral,

Ce ZFor othey purposesy

8, 48 a result of treaty obligations,

b, 48 a result of free poliey from
whatever motive not in violation of trecaty -blisations,

6. A8 & result of free poliey from

whatever motive in violation of treaty obll ations,

2, Partial intervention:
A, By measures oconomic or soaial or diplo-
natic or any other than militar_y:

&y A48 a result of treaty oblizations,
sugh as the treaties of collective security or the previous treatics
of assistancs,

be A8 n result of Lrec polioy from
whatever motive not in vialatiog of treoaty oblizations,

Ge A8 a result of free poliey fronm
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whatever motive in violation of treaty cdbligations, sueh as those

troeaties of neutrality, either bilateral or multilateral, whieh

are no$ declared invalid and null by other covenants or sonventions,
B, MR By nessures military :

a, As a result of treaty obli-ations,
such as ths treaties of collective sesurity or the previous treaties
of assistance or of aliiance,

be 48 a result of free poliey from
whatever motive not in violation of treaty obligations,

Ce 48 a result of free poliey from
whatever motive 4in violation of treaty obligations, such ss the
treatiens of neutrality, sither bilateral or multilateral, that are

0ot declared invalid and null by other govenants or eonventions,

Therefore, neither neutrality nor sollective security
(internationalistie intervention) constitutes the only type of the
statua of non-belligerenscy,

(2) In the second place, the evclution of the status
of non-bellizerency dkvides itself Into four periods to date, In
the first perlod (before 476 A,D.), the smo-salled Anoient Ages,

a general tendency towards just peace and internationalism was to
have taken place in the Fastern World----the Anscient Ages of China
(770--221 B,C,), the so-called five hundred years "Chuen Chu Chan
Kuo Ages", that 1s, in the real sense, tle revolutionary periocd in
the ending years of the Chinese .mpire's Chow Dynasty (1128--821 B,C}
In the Western vworld, the  eneral tendeney ic the ancient Greek
(before 27 B,C,) and Roman (27 B,0,--476 4,D,) A es wes torards the
balsnce of power or iumperialistic conquest, although the ideas of
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Justice had on smome cosasions ocoursed, In the second period, (the
5ﬁh,(476 A,D,)--~15th, (1498 A,D,) centuries A,D,,),te Bo-aazlled
¥iddle Ages, the zoneral tendency was the stru~cle £ r just peace
«—=g tondency, to a certain extent, sinilar to that of the thoueand
yéars earlier "Chuen Chu Chan Kuo A res” of the ancient Crina, In
the third period (the 15th (1492 1.D,)---19th (1914 A.D,) centurios
AD,), the Bo-0called Lodern A:e before the World War of 1914-1918 A,
Dy, the general tendency was the 8tru;zle for neutrality., In the
fourth period (1914 A, D. to date), the so;ealled indern Are after
the Jorld Var of 1914-1918%4,D,), the zeneral tendency is the strusgle
for internationalimm and just peace ----a tendency, to o cewtain
extent, sinilay to that of the four hundred or more than ene thousand
years earlier Middle Aces and that of the more than two thousand
yoars earlier "Chuen Chu Chan Kuo Aes™ of the ancient China,

Thergfore, it scems uafely to say that neutrality re-

a short perind of

presents a gensral hucan desire only for/three or four hundred years
in bistory, while Jjust pomce and internationalisnm have reprosented
a zsmeral human desire for so long as coverinz all the ancient,
piddle, a8 well as modern ages, And even in that short period,
neutrality was not the only possible type of the status of non-belli~
gorengy, Ihe so-called International law of deutrallty came to
beioz ounly in the lower part of the 19th century (1856) or, more
properly say, in ihe begimning of the 20th certury (1907), the
endinz yeers of the IThird Period, and snon, durlin. the Jorld Jar of
1914-1918 4,D,, was violated and destroyed manifoldly by either the
bellizerents of both sides or neutral states,

(%) In the third plsce, that the realization of the netional
type of the rule of law in the international commnity constitutes
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the 1deal zoal of the internationalmistic collegtive seourity move-
ment seema iardly open to question, Thouph no authority can say

yot what should be the ultimate ideal ayatem of the rule over human
society, the national type >f the rule »f law as kawh baged on liberty,
equality, fraternity and discipline has never been oondemned by the
majority of the piviliged peoples, DPeace, justice and prosperity
rave been gradually obtained from it by all, Thus, as Irofessor
Isuterpacht says, morality mimkmi, in the development of internstional
law and order, sljjould ne analoguus with that which rexzulates the
relations of individuals within the states; only a system whish
requires "a complete formal identidication of the members with the
sttacked state” zlves real proteotiony it is not an inapplieadle
earrying-over, into the field of international law, of munieipal
penal~law concepts, #496/ Professor mwym Jessup says that "it must
he & world arder based upon law,...l had a survey made reasntly of

the ptatements of the leaders of the uovermnments of the United Hations,
0f leadsers in international thought, of lesfiers in the world of relii-
&lon and of spiritual leadership, amnd I find in all of tiese stste-
ments & primary insistanee upon the faot that 3he posi-war interns.
tional order muet be based upon law" ;497§ Frofessor Kelson, in his
"lew and feace in {nternational Relationa"(1942), eays that ",.experi-
epnse teaches that,...8eléom has a state refused to execute the deci-
aion of a gourt which it lL.a8 recognized in a treety, The idea of

lan, in spite of everything, scoms 8%till v be sironger than any
other ideoclogy of power," #4U8#

#4964 FHersh Lauteriacht, "Some British Views on Uoliective Security?
85, Pe 24
4974 Ph%gipvc. Jea;up, *Internati ;al Taw in the Prat-vWar World",in
. Procegdlngs of 4, S, 1, L,, April 8b, 1042, . 46,
#4964 Hans Kelsen, "law and lesce In International Relati ns", 1948,
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vhat should oonstitute the essentisls of tie ideal sys-
tax of the international ruie of law ? lany plaus i.ave heen made
pablie, Falrly speaicing, at.least four poirnis have to he adopted:
() To iave an intornational c-de of law, ;cvernls , tlc states of
the yorld with such a birdin £ roe ss municiirel laws "vernin- per-
sons, comprisinz all the ocprefully seleoted 0ld cust zcry and con-
ventlonal rules of"intermaticnal Law", and reflectin~ thc oommon gone
gept of justice T the irterrsti i al con unity forwied throuzh an
ad Justoent of tre jistice cconceptions of all tie lastern and Western
8ifferent states and nati ns, (B) o rave ar "international sovereisn
srsan, replacin: the old s;ystem of absolute naetiovnal sovereirnty, and
éompulsorily ruling over all sta'es and nations, (C) To have, under
the internatinnpgl soverei ndy, an irnternational constitutikonal law,
by which ﬁho le:islative, alministrative and judicial (includige sanc-
tion) bodies are to be brou ht about to exerolse the international
sovereiznty, (D) To have all nati.ns and states 5f tie world entitled
to live to ether witk equal liberty and lezal stetus under the inter-

in cages of siatem somposed of two or more nations,

national law; iﬂl‘lilltllll"}zle liberty of states should not be
maintained at the sacrifice of that of natirns; the liberty of the
stronzg states or nations si Huld n»Ht be mmintained at tho saerifice of
that of the weak ones; all oppressed nationg, ineludin< ninorities,
:::7§:tgzlld to emancipation or independcroe or free associstion with
any other nation or state either of}ﬁzma ori:in or not; an interna-
$ional cooperation, tne mutual respeot of nations and sistes, the
abolition of mutual misunderstandlin: and the B renunciation of dis-
ceriminative policies azaingt one or another should be achieved; and
the lansuaces of cortain nations should be adopted as intermational
comnon lemgug.e® sccording to their pojularity in view of the numbey

of paople who used %o prefey to use, the number of states and nasions
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that used to use, and the representation nf differont systems of advan-
ced
giviliszation,

However, whether such am scheme for the ideal international
rale of law can de completely carried into effect in the present
condition of the international comunity, it has lonz been open to
question, In theory, k, Cavagli¢ri says: there remains only the
poasiblility of sonseiving international law as "a system of pronises
Wiween go-ordinated and juridically equal subjeets", #7499+ L, Anzilotti
saye : %he rules governing the relationa of states are fundamentally
ditLferent from those governins; the relatisna of persons within the
state; within the atate, there obtains a relation of supremacy and
subordination, and the oreation of legal rules is exclusively, or
slmost exalusively, left to uruans exercisdn; power over the people
¢f ths state 3o that the legal rulex appears a8 & command issuin-
from abowe, wawreas the legal rules amonz states cannot be anything
else exsept agresments and promimes between equals; this i3 the reason
why within the etate instruments have been oreated for the eompuls ry
realization of the law by the judiciary, and the administration, where~
a8 irn international law such organs are elther rudimentary (i.e, ex-
pressed in self-help o in } int intervention of a number of states)
or entirely absent; this ig, snd must remaln, the true nature of the
rules of intermational law; the establishment of a power over atatles
would mean the end of international law, #500# Professor Kelsen, while
sharing part of li, Angillotti's view, says that "From our examination
of $he atrusture of international law, from our recognition of the

#4994 Cavyeli:ri, "Ilezi ni 4i Dirltto Inter.azionale", sarte wonerdle
1986, Pp. 44 et so..,
Iauterpasht, "The Funetion of Iaw in Interuati nai Community",
1933, p. 416,

#6500# ‘'nzilottl, "lorso 41 diritto inter. zionale” (. -onch tranelation
by Gidel, 1929), p, 46, lauter.mc:t," wieti n ~f law" K p.417-8,
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Aintimate connestion that prevails between its technical evolution
snd the progress of international organlzation, there emerses the m
ponsluslion that the forces working for world peace should not be
dergoted to aims whigh to-day, in view of the pressnt state of
international relations, are not yet attainable”, #50L# Professor
Soelle, when oritiocising rfrofesaor Strupp's "legal ilashinery For
Peaceful Change (Theory of Iquity Settlement)"(1937), also says that
"eseComme volontairiste et positiviste, toute régle de droit et toute
institution internationasle aysng exclusivement pour origine l'accord
des Etats, la convention ou le traité, L'institution goeisle y est
réduite 4 un strioct minimum, et le f£id¢ralisme international ou
superitatique y apparait une utopie, IL'orzanigation hiérarchisie de
1s comrmunsuté deqbouplcs n'y tient aucune plage et la souveraineté
étatique y reste intacte.....c08 défiolences proviennent (la Soeicté
Des Nations) non paB du carsctére utbopique du covenant, mals au
gontraire de sa timidité¢ st de la eontradietion gu'il porte en soi,
alors qulil orcanise én fait un systdme de f¢déralisme institutionnel
et prétend, en nére temps, sauve arderg la souveraineté intéprrale
glest-a-dire 1'a£bitra1re souvernenental..... uel organe mieux que
1'orcane représentatif de la communeuté iniernationale doute entidre
serait mieux & méme a'apprécler lc sens de 1L'int(rét collectif, o'est
~d-dire des sacrificea nécessalires au malntien de la paix sociale, oe
qui est l'essence méne de ce que l'on aprelle 1'(quité ? intre ooll.
eatiyités pvlitiqueé, entre ziats, 11 ne s'auit pas, coume entre
individus, de satlisfalre uniquement l'easprit de Jjustioe et de me
laisser allgy & une gorte de sentinentalimme individualigte,.,..Dans
1'état actuel des relations internationales, de plus en plus troublies

#5014 Kelsen, "law usnd Peace", p, 169.
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par les iniragtlonn eyniquement infli:‘es au lroit par les -ouverne-
menta dlotatopisux qui se mettant au-dessus de la récle de Drolt
international comue 118 se mettent au-dessus de la ré le de Droit
qonﬂtitutlonncl, i1 faut, oroyons-nous, prendre ,arti nettement,
L'44ée de BouVeraineté ot de volonté autarehique est incompatible
avec toute organisation sociale, la notion de souwveraineté nous
paralit méme antinomique avec la notion de yé:le de droit,...L'histoire
des inltitutions politiques est faite toute entiére de 1la lutte de k
1'irresponsabilité et de 1l'abaolutisme sontre la rézle de drolt, £t
1'histoire nous apprend aussi que, progressivement, les institutions
soclales ont m&té 1'arbitraire des gouvernements,,..S5i 1l'on veut la
paix sociale, 11 faut consentir & orier des ingtitutions ayant une
sompétence hiérarchique, supérieure & cellem des L£tats...," »502# ki re
such opinieons may be found in the tienries attaeking eollective segu-
vity an stated in the preceding shapter,

In practice, some facts whiaeh scem to ;rrve the ab we
stated points of view may he also found as follows:

{A) The 4iserininatory immicration lsws and sSome other laws res-
peoting the status of aliens of the United States, Holland (the Duteh
Indien), Australis and some other scountries arc custaininz the exist-
enge of internationsl misundesstanding and injustice whish, no doubt,
my theeaten to disturd international peace,

$#602¢#¢ Karl Strupp, "le_ sl i.achinery : v Pe.ceful Change"”, 1937,
Yréface &0 Ceor-e Soelle, Professeur & la :anoult! de Droit
de Paris, Associ( de 1'Institut de Droit Invernati nal, p, XV,
XvL, xvii, XXIII, X.00, X .VI,

Feawigk in his “AmericaB leutrality, Trial snd Faillure”(1940)
also admita that "whether,in the world wiioch will follow the
present war, even the fullest cooperation on the pert of the
United 8tates with other law-abiding nations will suocecd in
ereating & stable gomnmunity of nations and in developing rules
of law that can be enf roed by the collective will of the
eommunity esmmot be affirmed with absolute certainty,"(p, 150)
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(B) In rézard to the independence movement of the 300,000,000
Indisn Nation, whish was an 014 independent stale, NENNENENE Iresident
Rovsevels of the United Btates 414 not express any ural support,
though the Atlantic CHarter of Au.ust 14, 1941, sccme to have referred
$o the cause of freedom of nations, After the return from a wvisit to
the Hi@dle iGast, Russis and China, in 1948, Ly, Windell w?lkie made
an appeal to the renunciatin of i perinlism by a ratio apeech, Thourh
President Roosevelt, in reply, explained that the Atlantie Cherter
applies to the whole world, ineluding Asis, the British Prime ilinister
Winston Churchill deolared in Parliament on Bovember 10, 1942, that
the British vVovernment has no intenti-n to alter the status quo of the
Byitigh Empire, #503#

(C) After Japan beyan to extend her war to the Faoifle in 1941,
the Chinese refuzess were allowed to take refure in Austrdlia, At
the same time, the Australian vovermment declared that the "while

Augtralie” policy was not altered and will be maintalned,

(D) The Hation of Corea (Chosen),whieh lost her independensge in
1910 and :ad been keepin; active rer inde.endence mevement through
the past thirty vears, lLas already established a Provisional Govern-
ment in Chunzking for a long after the outbreak of this World War (
1957), 1Its status i{s sane as that of Yoland, Czeehm, Holland, Begium,
ete, in the World vWar I as well as this World iar II, Yet the United
Hations except Ghina, still withhold reoosnition,

#6505+ My, WyR, Flowman's War Review In Toronto Deily Star, Hev, 10,
1948, says: "Churohill told Parliament to-day, with an eye on
Weitkte, that he 414 not sssume offigs to preside over the

quidabion of the British lupire, BSritéin had no territorial
gtiignl, tut would hang on to what she had,” Toronto Dally
Stay reported on Hov, 19, 1942, that Toronto'’s Board »f Oonty-l,
"ansered at Willkie for Attack Upon Empires ¥ay Bar Civie Wels
come®, On Jan, 23, 1942, Pritish Forei-n “ecretary Eden replied
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(E) The "isolmtionists" remain stil! in the Unite: States and
some other aountries with firm stand; wost of the -outh American
Bepubliocs are still"neutral”,

(F) ZThe "yeservations" attaching $o the rasifieations of the:
Kellogzg faat of 1328, sueh as tie Amerisan konroe Dogtrine, the
British Monroe Dootriune, the free interpretation of self-defence,
8tde, are 8till valid. in {i.e <an-dmeriean Coufercuce ai Buenos
Afres ipn January of 1956, the gquestiun woetLer the United States
. Woudd suppaort the poligy of nox-iutervemtion amon,: American neutrals
should war bresk out on ths American mmmimmik Contineut or elsewi.ere
bad been referredm to, The draft submitied by tis Americsen Velejation

on Legs 7, 1986, was va,ue,

(G} In 1940, after the Lea ue 'f Nations declared Bussia an
aggressor, Rusuia was not brought to terms,

{E) 3Sines 1989, there iLave heeu many mumibmmaxfstiatess deolapsd
withdrewal from tie Ieacue of lations, such as Peru, Hungary, 4lba-
pda, Spain, Shile, Rounania, Deumarck, Venamuels, franee, finlend,
ete,. .

(I) Since 1933, there l.ave heen nine States “ranted rec-snitilon

zgressor's
4o the Japanese/puppet state ".anshukuo” in disre.ard of the Iea ue
_ in addition to Japan.
Covenarnt and the leatue Resoluti-ns, These nine states are:/Italy,

lgrmany, Foland, Hungary, Spain, Rupanis, Finland??%lkalvador.

ipn & cablegresn to the question frow Jhi.ese oirele tuat the
British Sovernme..t will appr ve of China's reo-very ~T her
territories seised by Japan in the past f-rty years, Le 4id
not refer to China's 1.8t territories .f Furm:ma, ete, (in
1896 seized by Jap.ni, {nd--hine (in 1862 By #rauce) and
Honzkong (in 1842, by Britainf, ste,, See Tir.nto Shing Wsh
Pao Dally News (Chiness), Jen, 283, 1942, cable frou Chungklng;
Internationel Yonclllation, June 1942i(indin);a,J.I.L,,1942,
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(J) The Hagus Conventions respesting neutrality is still,to
& eertain extent applied in thie World war,

(£) In tie Pacific Relations Uonference at lont Tremblant of
Dea, 4~14, 1942, a private proposal had been :ade public that, aftey
thds War, Indo-Ohina, instead of Lanohuria, is proferable to be
returned to China, $his proposal kas rejeoted by tre Dele -etes of
China, The man who msde this proposal precisely is without 2z normal
bhrein, Whether Indo=China, part of Chine's territory hefore @M the
Frensh invasion in 1858, will be returned toX Chins 1mmediately oy
will be mettled throééé?ﬁg%ztiation later, is another question,
Mamehuria, the Chinease Lastern Provincea,bg:/one of the moat important
Joat territories of China, shall be returned to China immedlstely,
For Manshuria this war wes begun, Shall we say that Franse shall
give up her present”occupied region" and be sompensated from Afriea ?
Ghall we may that Great Britain shall give up her Seotlend anéd be
compensated from Iceland or Huropean Continent ¥ Shall we say that
o United 3tates shall give up California, Ceorze Washington, ete,,
and be compensated from lexiso or Uansda ? Shall we say that Canads
shall dm give up the thres provinces of British Columbia, Alberts and
Sagkstahuan and be compensated smem fror. Newfoundland or Alasks ?
Some other proposals ¥m made by private persons su;gested that tie
Chinese threa Eastern Provinces (so-called ".anohuria”) are desirable
to be put under a system of intervational adm nsstration, This
proposal is also childish, Oen we su:;gest that the oscupied Fr@nee
o? Denmarok or Holland or Belgium or Cszechoslovakia or Poland or any
part of the British Commonwealth or of Russla or of the United Btaﬁss

or of Canmds sh2ll he pleced under lunternational admin;stratiouﬁ ?
Pklve“”‘“\
Even 80, we gee no resson !ﬁngiﬁvaéiéng an intesral natiog\fram
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unifieation or reunifieation, The people of those Provinees in

the Horth-iastern Ohinm are the same Chinese people, Certainly

all the Chinese paople, 450,000,000, will not let their nation and

state to he invaded or divided, Those childish proposals obhviously
withholding

represent a thought anti-internationalism,mgwimms/the realisation

of the ideal world rule of law,

(L) Furthermore, in the days around the New Year of 1943, sore
proposals fran the isolationiste in the United Stotes were reported
%0 have suggested that the lLease-Iend aid to China shall be postponed,
The Chiness Goyermment had never expressed its complaintm in the
walian unfeir dealinzs on the part of the United States with the
shipnent of arms to Great Britain and Russia as comparatively to
Ohina; though the United States as well a8 ureat Britain and Russia
h_d deoclaped that they have been fishting for justiee, for the opp-
ressed, for thesgsrisved and herocieally resisting China, and for
the qommon gzood, azainst the agpressor Japan, It le extrgim vg.y
strange that China's sush broad and generous attitude hay/;iven
rise to such isolationist proposals, Who would trust, then, that
tis Yorld War 18 being fou ht for the world's just peaee and the

1888) international rule of law 7 #504+

#8504 See Chapter VII, Yee niso Ameriean Journal of International
law, 1939-1942, The liew York Ti.es; Ta Kung Pao Vaily News,
Chungkings; Central Pally Rewas, ®hunsking, China,

Borghard and Iege, pp. 1, 2, 49, 241-248, 253, 261-265, 270-1,
257, 297-8, 332-3, 365, 36Y.8, 391,

Sugh faots are also remarkable ms tlat the vhimese Lilitary
¥isasion to the United Nations wase ir-nored by President Roose-
velts in Washington for nine monthe and, then, was recalles by
China's Hational Supreme Lesder Generallssimo Chiang; Kal Shek
in Dea, 1942, (I4fe magmzine, issue of Jan, 18, 1948,) &that
pome persons in tle United Btntee still advoca%e the mainte-
pances of a strong Japan after the War and even would keep Japan
in Manchuria and Xores zs well, The Chinese former provinoe

Tan-fan (Formosa), seized by J., n in 1895, is suszgested to
be put under an Anglo-limerican joint esontrol,
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The above stated oascs 3o not denonstrate that the

suthor wants to make judsement on the attitude or pollay of either
v
sountry therein interested, but are taken as e¥idonoe, whioh tells
and ispues between

that there are remaining many problems/between nations or/siates
amiting fair settlement through fmm friendly nesotiations; andgthat,
pending the negotiations, oy before the final settlement, an ideal

atate of international rule of law can hardly be realized or expected,

(4) In the fourth place, w.ether war should be outlawed
by the present international law, the answer is also twofold, On
the one hand, war muet be outlaswed in view of soclal order and the
safety of human life and property, In the vorld var of 1914-1918,
7,000,000 men were killed, 2,600,000 men were wounded; 1,575,000,000
people were f{nvolved, only 136,000,000 people escaped its flames;
£8,000,000 lives who were members of the families of the killed were
sruelly and irreparadly torn; 8,000,000 lives who were members of the
families of the wounded were more or less permanently and scriously
handiicapped; debts a-gresating UsHa4e,000,000,000 were ineurred by
the variocus sovermmenta in car-ying on the warg,debts whose serviee
and llquidation will place a very heavy burden of taxation upom
1,030,000,000 people-—~two thirds of the human race---for several
generakions to come; destruetion of property devoted to peaceful and
ugseful pursuits (not to mention the billions of dollars of war
materinls donsumed) agzgrecated US§BO, 000,000,000 or more; and only
the lowses of navy and airoraft on the part of hellierents and neutrals

All of thqg. old-faghioned md false ideas were correstei by
Fr-fessor S, R, vhow in his Lemorandum on "4 Pernsnent Order
Por the Paoifiec" submitted to, and his s cesh delivered bhefore,
the Paclfio Bslstions Conference of Dpoember 1942, at wonte
Premblant, See slsoc New York Herald Tribune, Jan, 1943, The
Chinese Tinmes, Toromto, Jan, 14-15, 1943, Pr fe.sor “how seens
to asree il to Vice-rresident Jallsce's Plsn f Deo, 29,1942,
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aggregated 13,650,814 groes tons, ineluding 568,537 gross tons for
draisers, 11,153,606 gross tons for submerines, 1,120,732 zross tons
for mines, and 5,039 aircrafts, Its indireot eficots are alsomm
Yemarkables~ The starvation of 10,000,000 people in Russia ané the
Ksar Easst, the messaore of 2,000,000 Armenisns, the death of 8,000,000
poopie from Oholeva, typhold fever and other pestilences, the sericus
unller-nourishnent and weakening of 200,000,000 people in Russis,
duptris and Germany, the break-down of the surrensy system of Russia,
Poland, Auptria end “ermany, etw,, Broadiy speaking, there is hardly
a country in the world that has not felt the indireot eife#ts of the
war in the dislosstion of its trade ané industry, and the inerease of
lawlessness and revolutionary assaults upon lesitimate suthority,#BOB#

In theory, as Professor Quiney ¥right reports, "A system
of international lsw rmst premise the right of statem to exist,
Every #tate has a duty to respeot the rights and powers whiash inter;
national Ilaw has attributed to each state and which in the legal mensec
sonstitute its existenge, These rights and powers assure the state
the opportunity to possess its domain to protest its nationals, to
govern within ite Jurisdiction, to enjoy its statue and whatever add-
i¥ional benmefits 1% may have acquired throuszh the lezml exercise of %
1%s powers, VWar is in eseence a denial of all of.theno rights, Each
belligerent is proposing to bring about the eomplete submiseion of
the other....rurthermore, the belligerent may limit many of the
vighés of neutrals,...Thore is, therefore, an inherent ingonsimtency

#8608 Oscay Newfang, "The Rnpd To World Peace”, 1934, pp, ix-xi,
Boycnard and +ave, "leutrallty For the Unlited Btates™, 1940,
Do 404
Fayle, "Seab>rue Trmds", III, P. 4GG.
Jessup, "Beutralisy”, III, (The #-rld War reriod, by Purlingten
')11935'
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in an internstisnal law which recosniges the vi.'t of states to
oxigt and at the same time sronts an Wulimited powor in states to
ioatitute & otate of war and an unlimited frocdon in Btaies 4o
remain neutral,” 7506/ More ver, modern jurists have insisted that
war 48 not deyernff hurman coniyrol and "regognlzod the possibility of
srtifioclial) oriteria to dete-mine le =al rogfonsibility for initiating
¥ars--- oriteria which can be applied without attemptins to solve
insoluble historieal disputes as to who is norally vesponsible for

8 particular war." F6O7#

Newevexr, on the other hand, war must be allowed to0 wemain
under She procent international eondition, in yiew of the premervation
of jumtice and negessity, The reasons are obviousy

Riret, thare i3 neither relation of supremacy ané subordination
noy arqnans exercising power over the people of the atate in the
International community., All bresohes of internationsl law end
political odaims of one state asainst another have to be dealt with,

P ggsenna of general prinsiple of eonpulsory ad judieatin, speeifie
cormitment to adjudicate, and eourt polise, through the only procedure
of diplomesy, The matier has been eventually, in practice, left to
the self.determination of eamh state, ILeoh one is jud.e in his own
cage, a oondition of snarehy whieh internationsl law hes tolerated,
even in case such gonventionsl law ap the Covenant of | o Iearue of
Bptiona, the Logayrmo Ireaties, etc, are violated, (The world vWar IX
has proved.) #508F Thum, wunless an idesl internaticnsl rule of law

#5608 », Wricht, "The Present Sistus of ieutrsiity”, Awerican Journal
of Interuvationa. law, July 1.40, pp, 398-400,
TH0TF Qe drid %, "Chanjes In { e vonseption of Jar", 4, J. I, Ty
Oot, 1924, 1D, 766~767,
#508# re the nature of tie present international community, see alsoi
lauterpasht, "The Punction of Law In the Internati mal Commani-
%77, PP 416-418, 429,
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As realised, war will be of necesalty to remeir me one of the coey=
cive measures to bae taken for tis settlemeut of international disputes

and meki just melf-preservation,

Sagondly, war itself, heing a political memns serving certain
political ainm, ie neither morsl nor irmoral, The recaponsibility
for war liee on the sauss of war, the political sims, The seven
Crudnten (1096~1099 A D,.; 1149 A,D,; 1192 A,D,; 1208-1204 A.D,; 1228
Aoly; 1244 A,D,; anéd 1270 A,D,) are war, The oriminzl punishment,
the funetior of polige and revolution sre, in the substantisl sense,
also war, I1lhe former sBerved the Coéd and justice: the latter serve
th» dememtic just socisl order and aocmon good, MENEE YWith regard
%0 the international relations, what we desire and denmnd is not
international "peace”, "law", apd "order”, but interuational "just
pepce”, "just law", aud "Jusd ordor”, Sinee tls Sino-Japancse War
of 1937, <hilna has Jloat 2.009,000 men and faced a problew of 50,090,
000 refugees; it goes wilhout amyin: kimR her loases in territory,
mui property, e4cs. Yot Chlns would £i Lt fro the besiuning end
has been enduria; the figl.ting tkroush five and one-half years, in
despite of any sacrifice { [For what ? No doubt, for justice, for
resisting the Jdapanese aggressor's unjust armed invasion singe 1931
and foyr preventing an aggresor or an oppressorX distated pesce, TIeace
is nsither surrender nor suojucmtion nor humiliation, Status quo
might be not healtiyy Iair and just, To preserve that internstional
peace and order of law would be a orime and an cvil, To renounce war
ag an instrument of national policy in that case would be neaningless

and unjust, ELvery wise man should Lave Leen oonvinced what the ~

s Wright, "Rne rresent Status of Neutr:«lity", p ., <01-402,
Brigrly, "Ire law of Natione", 1986, pp. 257 et se .,
Il yman kacKensie Buid before the Conference of the 1938 Session
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present oonditi n of the international oo wunity it is, Thus, unless
ab fdeal intornational rule of law is realized, way is eventuslly

préfernble to be adopted for the preservati.n of justive,

thirdly, besause war mey Lave different moral natures s following
tue nature of alfferent political aims, the dlstingtion between just
and unjust war must be made, wWhile just order and just reace should
be preserved, all anjust war mmi should be renounseday all juet wars
should be necessarily¥ tolerated, vwhat is unjust war ? Unjust war
is the war at whish one of tl.e belli~erent smides holds an unjust'
czuge, in case either of a:gression or »f defence or of no cause,
Frat is just war ? Just war is the war at whiech both of tre belli-
gerent sides hold a Just or 2 not unjuat cause of war, That a dispute
may be non-Justifieble in the mense that no eourt has Jurisdietion,
or skat there 18 the inadequesy 0of tle coriteris and proesdure for kum
determining the justiee of wars (even in case hoth sides are uujust),
or trat tiere is tne befogging of the oriteria whieh existed by the
dsgtrive of "ianviueible ilsnorance™ makes tie both sides' just war
poasible, .0609¢ Therefore, unless an ideal international rule of law
ia reelized, war is desirable to Le classed under two heads ; unjust
wvar and Jjust war, In view of uajust war, war must be renounged; the
unjust belligerent silde must be punished aud the Jjust bellligerent side
must be cutitled to whatever foreie¢n aid, In view of just war, waw

mugt he tolsrated,

nf tre American Socisty of Internsti nal law th.t "the internation-
al com.unity is primitive wnd Leter: enc.us;...tLors lo no egntral
guthority or »Hrcanized group excreising ¢ ntrol iu 1t:0000 1t
proeesural f.0ilities are defisitely litted;....mcd8 rt to the
extre-1a,.81 prosesure of violence .né war, u& su ¢9ptlon or subs-~
titute for law awd le.al procedure, is 8tlll possible and proper;y,
Froseedings of A'S_QIGIb. 1?58. PEe 7, 8&,£3.
$609# . Arizht, "The Present Status of Heutr-1lity”, p. 40%,
Jessup, "Heutraliiy", Vol, IB, py. 8-10. (by Jessup and Dedk),
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Pourthly, 4in the pressnt internstionsl community, melfwpreservation

iz no doubdt necesmary, Ye$, in view of the possible existence of
o unjust status ouo, the ware of "defensce” are not negesserily Just
and the wars of "a gression" are not necegsarily unjust, The dlstino-
tipn between "a grepsive" and "defensive" to-day is ohiefly based upon
the principle of the preservation of status quo, not upon juetiece,
Thersfore, 'defensive’wars are not nocessarily tolersble; and "mggress-

1Vp" warg are not necessarily subjeet to renuncinti-n,

Pifthly, when a state eizns no suoh treaty as respeotinu the re-
nunciation of war or inecluding olauses of sanetion, the state's froo-

certainly
dom to wage war/excludes any lezal intervention,

Thus, while war as a ustural fact only | as been"tolerated”
by she traditicnal international lew, eve§7§glg%ter the doprld ¥War I,
a iun@amgntally le. al settlement of tre problem secms desirable, War
ap a means of just cause 18 desirable to be lesally recon nizea, wear
as a nmeang of unjust cause is desirable to be lesally prohibited,
Iaw must be made to asdmpt to, thou h at the sane time must lead the
progress of, the existing condition of a comrunity and ean be improved
lﬁnn the social conditin cham.es, In order to make the international
law more systematic, couprehensive and perfeot, with legal righis
and obligations more definite and clear and lo:ie, for to-day, we
$e¢ no reason why frofessor Borohard worries over the Kelloyg Faet
by sayinz that "In the past, war haé beecn gousiderea so..ething like
a 44nsage ~--neither lozal nor illeral, low by a world treaty, prac-

%ically all wars obtained the stamp of offieial approval...” #510f

" - - e

Butler & accoby, 'Yevolo nont of International Law”,1928,p,114,
It 13 remarkable thet the Fope is veported to have degslined to
pass judzement on which side in the present war was "Just”,and
to have denied that one gould speak of any side as fighting a

" Jjust wer" B (Borchard,"var deutrality and lon-belligerenecy”,
Aed.I.T. Oot. 1941, p. 621.)
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(6) In the £1fth place, the same ~beervetions can be
APplied %0 the prodlem of neutrality, m the nne hand, neutrality

must bo ocutlawei by the mesent international law; beanause:

Pirat, neutrality is inconsistent with } silce, "The Fatheyr of
Neulrality®, 1, Vatdel, says : even the country invaded, fosminz
#% the mouth with an-er, may not jud e of the asssulter nf 1ts eountry;
"Hoew ne sorme voint wecus & nous plaindre de lui, comme &'un 1n£r:ot;
sar du broit des E:ggi;gﬁllﬁ the -~reat follower of Yattel, the United
Statet, adepted a/pPoliey of making profits ail the expense of the
jife andt death Btru-gle of othersy snd vecarded nentrnlity as & period
of prosperity, $512¢# The FEnglish Rohert Walpole's peliay of pesmce
or neutrality was dased upon selfish imperialism and utilitarimnism,
Wher, in the War of Yolish Succession in the upper part of the 18th
eentury, France had induced Spain to have contluded the so-salled
"fiprss Pacte de famllle”( a meorst al imnce araingt the Uerman Emperor
Cherles VI ond England) on Now, 7, 1733, the sympatr¥es of both King
Georze 11 arnd tem Quaéﬁ?g%iggwland were stronsly CUerman,and hoth dis-
1ixed the Prench; the mmjority of the ministry of the Fnslish “overn-
ment Inclined toward war as a result of the sentiment of national
porowr us well ne loyalty to the Emperor (Cermeny), But Walpcole, in
angwer to t'e fucen's mr-uments for war, replied: "iadame, theve are
iy thousand men slain this year In Turope, and not one fnslishman”]

Mis Welpole Polley was well explained by &im Dr, David Jeyne Fill,

#610¢# Borchard and imge, p, 293,
CNpirmt, “Chonree Gn the Usncert °F lnr", pn. THB-767,
J. B, ~nore, "An A pecl i~ Reason",
#1114 Vattel "mp'it -6 Sens”, ITI, ¢, 12, seo, 1°0
Van Vollanhavan "The Three Staros in the Bvolution of the Ilew
n?® Batl nﬁ"(Jalq,”xc U’hﬂ),pp.q6~29’ ~n8d "The law of Pemoe}
(Tondon,1986), .+ Wri-ht, "Ite ‘resent Stpius of Reutralityh
#8187 abnnup "ﬁenﬁrality Vol, IV, ppe. 212-213, p.fle
kiisa uriahton, "The Ire-iar Theory of Heutrality”, British
Year Boox of Internati nal law, 1928, pp. 101-111,
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who says: "Walpole's interest in peace was not inspired by any of
those moral ideals which in more resent times i.ave been invoked to
show the inherent wiokediness of war, His political philosophy was
frankly utilitarian....it wes an sdvantaze for English commercisl

and colonfal progress to avold as far as possiblep z waste of life
and ﬁonoy while England's rivals were drainin.: their resources and
exhsusting their emergies in making a few territorial eonquests of
doubtful permanense,.,.™he ain of England, he held, should bhe to

grew rieh and strong by building up eommeree and &eveloping solonies,
If ethers dosired to exhaustw themselvea in unprofitable quarreis, B
Englsmd should simply leavye them to thedr devices, and not drain the
Jublis treasury and shed the bleod of “mglishmen for purely imazinary
benefits, But,...while France was thus exereising a preponderaing
Anfluence upon the eourse of events, the pease polisy of Walpole wes
becotning every day more diffisult to maintein,...The time Lad come
when the parliamentary opposition saw its ohange to Lforee a ohange of
PO1ieY, . .00 the moment had arrived when a world-struggle for eomnerse
and ggloniea was 0 begin in earnest (" #5613% The neutrality poliey
of Soviet Russia, a8 shown remarkeably by her attitude toward Japan,
fermany, Loland, ets., was oritiocised hy Bernard ihaw scon after the
outdreak of the Russian-‘erman War of June 32, 1941; he seid, *Yester-
day, while we were waging a life and death struggle, somebody was o
sit and look; to-day, when that "somebody"‘haa been drawn into the
same struggle, we may in turn sit and look " #614: The injustice of
n'utrglity is further pointed out by Profdssor lauterpacht, who says
that"Boutrality is norally unjustifiable, In case of an aggression

?m Hill, "2 Hissory of Diplomsoy”, Vol. I1I, 1914, pp. 441~-2,446-7,
51474 Ottawa"Zhe Citizen", June 23, 1941, p. L.
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in violation of international law, the neutral state is in tho same
position as the private eitimen who witnesses a erime against national
I1aw and does nothing, an aot whieh, in eertain countries insluding
England, is punishable,” #515# Other arzcuments supporting the attack
on the injustice of neutrality cen be found in the pressding chapter
snd note no, 4566,

‘ Secondly, neutrality is incogsistent with the public order of law,
Civiliged people should have, anﬁ?/able to have, the ideas of right
and Justicey %The official expression of the comuon conceptions of
right and justice of a people, considerei to be the least requirenent
Tor their pudblic order, is lawy %he protector of lew is court with
police, The existence of the comnen ideas of justiee and right among
oivilised nations, same as the general prinkiples of international
law that are not yet anasted in treaties, cannot be denied or iguored.
W/ such common ideas and eustonary laws, one eivilised gountry
oan not ssy that 1t doces not imow what is richt or what is wrong,

what is just or what is unjust; nor can it say that it may not eare
of then, Based upon them, social order, either national or interns.
tional, 13 to ve formed, The dootrine of neutrality, as Professors
Politis, Fenwick, Eazleton, eto, pointed out, is the result of amarchy
and absolude sovereignty. It excludes the 1deas of richt, jumtice

and sangtion, Thus, neutrality and gublie order of law are mutually

exclusive,

Thirdly, neutrality may be insonsistent with seeurity,of elther

$5154 Ieutervaaht, "Some British Views on Collestive lecurity", P«.%.
Cohn, "ﬂomﬁcutral&ty Pe 504,
The Intsr-American Juri&ioal bommi'btee 8 "Preliminary Regcommern~
dstion on Pomtway Froblems NUNENUEEMEN of Sept. 5, 1948, seys
that "the psutrality polioYes.., in ® pite of its ;}uﬁti:ﬂ’i&bl@
domestic objestdver, war an indirect encouragement to'the aggre.
gsora”, International Joneilisti n, Feb, 1943, p. 106,
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the strong or the weak nations, The a; ressor may invade any non-
belligerent as it pleases, The countriesg now invadea, suci: as lToland,
Belgium, Holland, Denmarok, Norway, Russia, eto,, wore eithor dcolared
nsutrals or states preserved as agn:§:g72§:;easion by non-angression
Yreatien oy other promises alike, Obyiously, in a soeiety of nations
whichk $Solerates neutrality, the atat:::zgl pg:sibly $ndk easier to be
frvaded and sbaorbded by another state; in a society of nations whish
4% unier n system of sollestive security, the state therein.is imposs-
ivls or harder %o &igmppear throush an armed absorption by sunother sta;

%, #5164

Fourthly, neutrality mey be ‘neousistent with the inter.sts of
neutrals, For instance, of the totel naval and airoraft losses of
12,850,814 zross tons suffered by all the belii_ereunts aud neutrals
in the World War of 1914-1918, 55,666 | roms tons, 228,497 .roes tons
and 135,946 sross tons belonz to the United Svates, Urecoe and Brazil
prior to their entry into tie Wayry 1,180,316 jross tons belong to
Norway; 201,276 zross tons to Swesen; 243,707 %o Degmarok; 211,969 to
the Eetherlands; and 168,491 gross tons to Bpaini,%heno gountries were
Boutyrals, Thum,"the eocuntry as 2 whole &raws no lasting eoonomic adva-
mve from neutrality and &4 is fallnclous to build g poliey on the
augunption that 1t doces,” #5174#

#616# OCalvo, in his "le Droit Internati-nal, Thlorigue et Fratique”

"~ (1880, tome ITII, ueo, 2315, Bp, 452-453), says: "Cortains enge-
zemernts internationaux,..ne suffisent ni pour prévenir tout
danzer de oconflit, ni pour opposer des harriéres slrieuses aux
convonitises politi.ues ou sux exi snces sol-disant stratéii ues
d'une rrande pulssmnee bellic/rantey” In t'e same seotion he
says further: "4 e6té d'une miourité rclative 1la neutralité
sonysntionnelle stipulie & titre _(nérnlkt et permanente cons-
titue en remlité pour 1'Etat & qul elle est impusie une eharge
souvent oudreuse, et toujours une atielnte plus ou mning directe
4 son mutoncmie et & mon ind:«pendance, suegi cu'au besoin 4’
expansion inné chez tous lem psuples,”

#6174 Borchard and lare, p. 484, Jessup, "Neutrality", Vol,IV, p.213,



311

PATUALy, mince war ought to be outlawed, neutrality, eonsequently,
ought $o be outlawed,

31xthly, neutrality is not necessarily able to keep a sountey in
psage and out of war, Am idi, Jeswup, iorrisey, War-en, ete, well said,
"War anywhere is the concern and nisfortune of peoples everywhore;"
"0 long as we refume to cooperate with other nations in trying to
prevent the happening of a war, we are oing to remain in a distinetly
unoomfoyrtabls and precarious oondition, In & neighborBood of highly
inflazmabls buildings, to pely on the supposedly fireproof qualisy of
one's own house, and %o make no effort to prevent a souflasrstion
starting, is & dangerous means of trying tqd'play safe'l In prastice,
owing to that meutrallity "caunot insure the Unitea Siates a ainst
exbroilment”, the Uniteu States eventually entered into the wars of
Al 1798, 1612, 1914-1918,and 1937--, Thus, "neutrality came to be re-
gavdsd as no donger the symbol of peace, Although it was formerly
goed, 4t had come to be rather the cause of kmmik evil," #518#

long
But, on the other hand, it is obvious that, so gam/as

absolute sovereign®y and war remain, neutrality will have to also
remain, In time of an ordinary war, neutrality is cenerally rescog-
niged as having certain advants .esy It averts the necessity of resartf
ing at once to extreme measures of a jeneral war in unimportant cases,
I4 prevents s localized condition of war from spresding into a world
eonflagration, It corresponds to the preasent lezal status of the

regiprocal relations bvetween the states, It makes a belll.erent

#5183 Jessup, "Neutrality", Vol, IV, p. 213,
&Qgrza;;y, "fhe Amarioan Defence of Keutral Ri:;its, 1914-1017",
® 2 L J
thrlaa Warren, "Congress ond leutrality", in uinoy Wrisht
tedaitor), "Heutrality and Colleative S.aurity",- Chicago, 1936,
p. 183, CLolitim, "Beutrallity and Peace",K p, 31, ’
Wrigkt."The Present Status of Leutralily," pp. 409-410,
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nowing who is ite friendly state and who is the friendly stote of
1ts enemy, It Aimits the destruction snd confiscation of proparty,
I% enables a non-bellirerent to maintain ordinary friendly relations
with both of tre belligerent sides, whon & war is just for both of
them, #5194

(6) 1In the sixth plece, though, in view of the present
state of international relations, the ideal internsibionsl rule of
daw and the complete renunsiation of war and?ggutrality geen to be
znpolsipln t0 gain ground, buman efforts must be dirested to pursue
them through psactlcable and positive steps, despite any sacrifiss,
As trofessor lsuterpacht says, "fny mammm doctrine whieh, in relations
betweon mtates, postulates the individual iaterest of the single
state ag the ultimate standard of values and of le al oblization,
amounts to a ne;ati-n of international law, It disrecards the fsot
that, while in its internal relations the state is a law umto 1tself,/
while 1ite inp rtant interests are there the deolalve considera?!on:na
this is not so in 1ta capacity as subjeot to international law, ﬂpis
does not mean that international law diasrea:rds 1te imjortant inter-
ents, It maanslgggg these hishest interests are resosnized, messured,
and ad justed by international law by refercnce to the equal interests
of other states and to those of the international community as a
whols, Undoubbedly the ultimste purpose of law is to serve the
interests of those subjected to 1ts sway, But that canmnot nean that
svery important interest, so deemed by the state in question, san

elaim superiority oveyr rirhts, reco-nized by international law, of

Bl lauter acit a-reed to these advanta es of neutrallity,.
te1sf J» B, ﬁoarqg " nternational ILaw and Some Current Illusions™,
ppi 36"5‘7. ’
John, "Neo-Heutrality", p. 303,
m, Fri;ht, "The Presexnt Status of Neutr-1lity", p. 402,

Borchard and la 8, p. 289,
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other states, No doubt it is truo to may lhatv interuational law is
cade for silates, and unot stade for iuternatii.ual law, bubt it is true
obly in the senme that the statle is made for humen beingzs, aad not
hunan being:s for the siate, Interuatisnal law is nmade for stetes

in their totality, and not for the transient benefit of tl.e individual
state, S50 far as the State's vital inter.sts are oouncerned they are
invariably within the aphere of le al proteoti n by international law,
But they are so protected &8 part of tie inte uaticonal le .al order,
The manctity and sdpremscy which netaphysisal tie ries stiassh to the
state nmust be rojected in any scientific conceptirn cf international
law,” 5204 "Its (neutrality) dlsmévanta'e in perpetuating an inoon~
gistency and preventinz the healthy propress of intewnational law

toward effectiveness, may be nomentous or even dissstrous,” $521#

Under this gzoal, sertalinly 1% 1s unwise %o abaudon all the
past precious mohisvements singse the sonsluaion of the .orld War I in
this £i¢1d, DIrogress throuzh svolution is relatively slow; neeessary
gaorifices and A4iificulties are alno inevitable, 48 the cld immak
¥rench ..arshal sosh says, "Thsou h they be less bloody and yulnous,
the aiffioculties of pemce dei.and the same virtues as th:ss of war,
Order, aivic courae, l.e 8pirit of dlsclipline and sacrifice whieh mam
subcrdinete particular interests to U ¢ Zensral lulercst, the sonstant
effort of all in the work ---whatever be the rank which ocash one ogo-
upies in the soclal sesle --- are, umons many other thinve, the
esganiisl bapes upon which gtend the devclopuent and pros,crity of

between
petions,” bD4R¢ Thom, mé/two ovils, ome must o cvoee the lighter,

- oy tnns

#620¢ R, lauterpsoht, "The Funstion >f law In ¢/e International Gorm-
unity”, Vp. 450-431, On pp. 437-438, Pr fese v leuterpac-t
gaysa:; "law can never, on the ylane of uere Ifact, bec me an
¢ffective substitute for war, But thst does not mesan that
law 48 in itself a powerful constituent element of peace,...
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Fo olearer lesser is to be drawn frecm hlstorical facts than that

the protectl-n of neutral ri-rts depends not upon the law-abidins
attitude of mm Pelliserents, but upon the armed stren :th of neutrals,
When Great Powers are lined up a -ingt one an.ther, weak neutrals

aw¢ In a rreoarious pesiti-n, The vielous d-otr’ne npe:ly prosclaimed
in gertain quarters,that military ends Justifr tre 1-ngt rvthless
neans to attain those ends, malos the "Faw" o woak weed to lean upon,
®yen tre stronz ngutral, while it ray ho obls t9 ward of” attacks
upon 1ts ter-itory, ray find that 1f 1t 18 %0 avold hein - drawn into
tre war 1t will be c2lled up~n Mm to snerifice ri hite mmiy only less
imp-rtant nz71t than the inte rity of its neutrnl territory, The
gtr -n ; neutral stute nay 2ind itgelf obli-ced do go}gar t~ maintain its
ri} t2 inoludin~ 4its rizht not to 8o €t~ wy, Fenoce, it i3 wiser that
all the states of the world use thely power to prevent war by way

of achlevinz a world leznl order, followin~ the wxample of national

s mrunity, rat'er than to try to maintain a poliey of reutrality.

The most i _orougly nasutral p-liey that eouldéd b¢ maintained will not
prevent a gtate from fecling the effeata of the wiral andé geononie
ruln that 18 sertein to come in the wake of wayr,

Consaequently, "Hations wuat resosnize in their mutual
ralations the priority of the moral law, which ig the sare for netions
as for individuals; and they must make thclr conduot conform to the

fundamental principles derived from that law,” #522¢ "4 moral basis

the relyn L law...18 not tuo nly neans Loy seguring and
sreservin - pence amx - nati-rs, lovertheless it ig an cssential
aondition of peace,...Juridical 1o_;le inevitably leads to con-
demnati-n, a3 s matter of law, ~f ansrchy and privete foree,”

#681¢ . Wrisht, "The Prement Siatus o leutrallty"”, p. 410,

524 lolitis, "Heubrality and Peace", p. 98, i )

#523F “"Prelininary Regommendati n on 0stwar .robloms) Jormulated by
the Inter-imerlsan Juridical Jouuittee, Jept. §, 1942, see
Internati nal vonciliati n, .eb, 1943, p, 119,
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fop loternabionsl unity must be found; law ané jegtlee wust be wade
infpruatiunal a8 well as national QUnEeRtLoNBe,..it 18 a fundamental
inkexen} whigh of necessity results from the fset that we are living
in a werld with other nations aud eannot sut ourselvee off from

soelial and econordc relations with them, no matter what degree of

forms.l political detachment we may endeavour to nalritsin, We have

a richt to proteet‘that interest ajainst lew-breaker; and we have a

duty to protect 1t, For there can he nn more than an armed peace Wam

$524#

Fenwick, "American sieutrallty, “rial aud Failare", pp. 148-152,
Bo;ggara anéd Lage, "Heutyr 1ity ¥or t.e Unitec States™, pp, 415,
[ )
See also the cases (re Irn., Iraen, ete,,}! in Chepter VII,
Anothey case is remaerkable: In 1942, the Angslo-Ameriean allied
€ »cea lnvaded tie rerncoh Al:erie, ete,, Surins ti.e World
way II, The :rench uhief of 3tmn .e, Lara al Fétaln, protest-
ed, (sec nlmo the French attftude in 1240, bLelow,)
trey in a dis,sieh t: -:olland durinz tne =aropean war of 1914,
anld: "If a neutral p wer nllows ite sovereirn ri-hts to be
invaded by sune bellierent t3 t .e .rejudieo of t.e other, with-
out effective resistance, 1t cenrn~t complain 1if tie otrer
beliiserent pr.teots hiusclf by simil.r ueasures," (The New
York Tires, Feb, 23, 1240, p. 4,) Thie was applicable to the
Uniteu ~tates in 19515 aud 1016,
¥pance, in 140, msirteined that if a neutr 1 1s unable to
enfurce resyect Lor ite neuilrality 'n tie part of une bellige-
rent, the other may intervene"to fi.roe ohservance of that °
neutral's ri hts", T.is is a threat to all s8:al1) neutrals |
Jermany apparently took thie view i: occupyin« Denmarok and
sorway, after the British raé mined MBSWPE .crwoy's ter-ltorisl
wvaters, (%re New York Timem, Larc: 27, April 9, 10, 1940), :
Jeorotary-leneral svenol of tie ieajus I latlors sald in 1933
T4 is esoential to realize that tre alternative bef-re the

#>5rld ia not & onclee hetween the lea ue and no.e better

systen of internati nal relations, but between tLe Lea ue

auvd oouplele anmrciy.”

(Avenol's specch before ti e . use of Comm-ne of Des, 11
1555, sea also ice i .athly -w..ary L 1ie Leaue of Ha&icnn
1933, pp. 299-300,)

in, ei, "lea .c - ocf.rm', p. 30,

Pyofessor John B, /hitton, in Recueil des Cours de l'Académie

de Uroit Intermati mnl ée 1n raye (198%, tone 1Y, pe B67),

8 :

"gf%gmt’ PUPPOLOnE-HOUS KWEME 108 parcleg &'un homme
qui, oomme Crotius, ne fut pas saulemsnt un oitoyen de won
propre pay@ mais w: _yrnd oltoyen ou nonfe, lc rand houme
de sciense d'un papn fidéle & 1'ldcal:"de orols invingibleme-
nt, 8isait Pasteur, wue 1. science (de Uroit des Geus) et
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ehesd of us for many years to onne unless we are wiliin- to under-
take with other natirng the formulnti n »f ust rules of law aud
also wiliin; , when they have Leen [orrmulated, t> eovperate in

paintaiding them, " U245

e e AT ORI e, o O bbb

1n naix triszieront de 1'1 moreree ot do 1o uewre ¢t gue
les peuples s'entealdront non pour adtrulre alu pour 7difier)



Ghapter X:  CONCIUSIWN:--

THR FUTTRE QF T STATUS OF NON-BRILIGIN ROY- o
TEDORY OF JUSY COLLOGTIVE ARTIALITY (1)
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Chapter X: CONCIUSI UL :

LR FUTURS QF i SUAMS WF NOl-Duu I8BlCY---
s RY WF JoSt G010 uliiVe PARZLALITY (8)

(11) Tasury:

Based upon the fore oin, ovnsiderations, it seems
gertain that neithey the theory of idesal ocolleative security nor
that of neutrality ic prefersble, The four new interricdlate
thecries alsc carnot solwve the problen, Profecsor lLiosea has midkk
#add o his "Histcire dss Doctrines Toliticues” tiot ¢ p litleal
institution rust he based upon such & political tLeory u8 reflect-
ins the comwnity's coi.on thou ht > tie time beln. aad that the
digpatiefacti-n of an institution deaonstirates an inharwornlousness
between the %the ry aué the ocauunity's eomuon thousht, that is to
sey, the theory sust acoordir iy chur .8y Ir vicw ol tle ,resent
o-uaition of into-rati-nal relsotl .ro, thoro sppereutly .uetl neced a
pew theory of intermediate ciaracier ap a comprouise between the
new ideul mnd the 0l1d practice, between tho idesl irntcrnationel
rule -2 law and its precticabillty, The nost prederalle way to
such a compromime, cocunsifered tu be a neccssity, os I think, seens
40 be such an intermmkhumariediale iusstltutl.n as servin; the causes
that peace rust be reimed by tho rule of law and that 1l.e rule of
law must be reizned bty justice, The almw of huuan eff rgs nust be_
directed tc carry into of’eal the ldeal internaticasl rule of law,
while, on way to it, as the present o .ndition of internstional
relotions permits and requires, the world pecplos will, by a sollec-
tive sagtion, undertake %o renounce unjust nentrallty and to sdopt

just pertialitys Thls way suzgeate: 18 vased upon the amsgumptions
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that a clasaification of war and a distinotion between Just and
unjust wars are oonsidered to be possible, in view of the pest

two decaden' experiences in induoing the idea of justioce to the
international community, the modern le;al thought of reeogmizing
the pomsibility of artifiolal oritedia to determine lezal respone
sibility for initiating wars /iﬁﬁ mmem eneral similarity between
modern nations, either iu the uast or in tie Jest, in the idea of
Justice as expressed in thelir img munioipal laws and the reeognized
harmony of the Christian thouzht of justice of the Jestern lorld
with the
and Confueious philosophy nf justice, which represents the :Zastern
World, The so-called "just War" 1s the war, at whish both of the

§#E8 Chinese thousands years traditional

hailigerent sides hold a just cause or a not unjust cause, The
so-8alled"unjust war" is the war, at which one of the bellirerent
sides embdraces an unjust cause, either in oase a:gressive or de!hn;
3ive or without any cauvse, The mo-called "war”, a contention be-
sween two or more states or natiuvns through their arzed forees, for
the purpose of overpowering eash other, and imposing sueh conditions
of peage as the vistor plesases, implies either the so-salled "stato
of war®, oy "act of war®, or "suertlla war”, or the military gggg;
cive .emsures as tolerated by the traditional international law, /or
any other military operations and conflists of sugh naturs, In the m
case of an unjust war, tie unjust bellizerent side as well as those
states or nations that afford aid?the unjust bellicerent side mugt
be effsstively punished and the Just bellizerent side must de enti-

tled to, and must be effeetively given, whatever foreipn aldwmmmims

#sti ’ﬂright "ahanfgas In the Congepti:n of War", pp, 754-76%,

#5264 Raad Erefacsor 8, R, “how, "lew Pr yress In International Iaw?
1934, ¢hapter VIII "fre Ie:al Restrictin m the Right of
war". PY. 273-280, 284,
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in whatever fovm, In the case of a just war, the war must be tole-
rated and neutrality should bde maintained, In casc both pides

mizht be unjuat, a just collective impartial intervention must be
adopted to serve the cause of world peace and order, In all of
these oasen, :&e ringiple of colleotive and coeroive action should
ba adopted and/allowably supplemented by individual parallel actions,
and the old dootrine t?:g international law applies only to states
and condiders states/smmonly subjeots, should be so modified as

%0 enable itself to be apylied to nations yyyywidm in questi-n as

well, #627#

This 18, a8 I venture to offer and eall 1¢, "The Theory
0f Just Colleotive Partiality” or "The Thesry of Just Colleotive
Noutyality", which 13 expsoted to besome the sharnoteristies of the
coming F fth Period of the evolution of the status of nom-bellli -erency,
Yegiming with the sonclusiom of the World War IX (1987---),

v ——

#527¢ The subjects of Internaticnal iaw, other than sovereln states
and the slike, whioch '.ave "nly a asertsin positi-n ir interna-
tional law with certain ri_ ute and _bli;ati.ns, nay be classed
under two ocatezoriesg (A) Ealf s-verel n oollectivities; (B)
Individuals, The latter is tie result >f the recent devel pment
0of Internati n.l Iaw; and its status in internationdl Aaw is
not only esserted by such writers as .., Diens and Cavagidlrl
in Italy, 3chilckin: and .ehbey: in Cermany, Kelsen and Verd+oss
in Austria, Saldans in Spain, Basdevant and Dusuit, de La Pra-
delle, Scelle, Feaucrille, e Fur and Akzin in France, Krabbe
in the Hetherlands, ..ndelstam in Russis, slvarez, varner,
Ralston, Brown and Eacleton in Americam, Folitis and Spiropou-
lous in ureece, xolanlr and lauterpacht in tre .t Britain, Profe-
sgor S8, R, Chow in China, ete,, but also has been rec ~ nized
by the Permanent Court of Intermational Justioce and some other
international or_ans, ineludin: internsti.nal tribunals,end
municipal courts, mimmmphwkzwbw throuch their judicisl deocisions
and mpractices, For ingtance,

{s) The punishment of individual oonduct:---suck as phreates,
rersons who violated blockade mm or the re ulations of subna-
rine, ¢rirminel of war (see Treaty of Versailles, 1919, Chapter
"Pﬂm1t1°" ) ets,.,

(3) The Protection of individual ri hts:---such as uinorities,

Intérnational lahour Organization, the prohibitl n of slaves,
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Then (1) what should be the criteris of mo-omlled
"Justics” in the international cormunity %

There have bheen mary su gestirns, St, John Chrysostom
says, "the only kind of war in the proper cense is the ordiuary war
when soldlers on our side are attaoked by the barbarisns; in which
case there soems to be no doubt where the justice lies," St, Aubrose
laya; "Courase is in & sense more excclient than the rest, but it is
never a virtue that goes alone, For it cannot commission itself,
and there are times when ocoura e without justice is the sourece of
injustice, For the stronzer one 18 the more prompt to oppress the
woeaksr, 4ind I eonsider that, in the matter of war, eare must be
taken to see whether the wars are just oy unjust, Never 414 Davil_
declare war unless im he had first suffered injurious attaek,” 8¢,
Ambrose also drew a distiastion betwsen the injustice which consists
in the aoctive perpetmation of it and the injustice oonsists in failing
t0 defend someome else who is the victin of an injustice; as he says,
"there are two sorts of injustice: the one, of those who ocommitmm an
injury; the ether, of those who mmmmk 30 not avert the injury from
those against whom it is committed,” This 1s oalled 5t, Ambrose's
Lostrine of Puties, Cloere says, "there 18 no such thing as lawful
war without a just cause,,..tlere can be no right ground for waring
it axsept what I have set forth above as Just osuse of wers,..The
foundation of justioe i8 zood faith,” In other words, These theorists

ot g

labiscite in the caze »f self-dctermination nf nati-ns, ete,.

e) The right %0 Bue bef re t.e Permanent Court  f Internati-nal
Justige;--~-a8 reco;nizei by the draft-Ctatute nf tire Cour intorna-
tionale des prises nf tre He~rue Peace Conference of 1907,

(d) The re ulntions »f scre internati .nal sr ans sue! as thse
regulations sonstituting part of “"droit internatinnal lato sensu”,
divectly aprlying %o individuals,

(e) The international effect of individual conduetiw--8ugh s
boyeott, or anized or un-or anized,
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hold (A) that "the just use of force im fundementally a sosial

act, Both the duties of meintaining peace and of mutual assistance
against aggression are necescary sonsequences of the esmential
80¢iability of hmuan nature,"” (B) that "It is just to .o to war in
defence of cne's gauntry” and (C) that "It is a duty to intervene
t0 defand cthers aiainsgt injury and a.gression, and this for a gtate
is a just cause of war,”

Aogoording to the doctrines of St, Auustine, 354-430 A,D,,
the greatamkw coordinator of Chris#tlan 4 .ctrines upon pemee and war,
the first theorist who molded the doctrine of justum bellum into the
form of a sclentific aystem, and hias eminent followers suckh ag 3t,
Trhomas Aquinas, 1226-1374 4,D,, the reatest m ralimt of the Lifdle
Azés, eta,, () "The absense »f a superi r tribunal bef-re whieh a
prfﬁoe can seek redress can alone jJustify him in making war, except
when resisting actual attack;” (B) in addition, the following cone
ditfons rust be fulfilled before & war can be juet: (a) "It must “
have & just cause--—this can only be a grave injury rocelived (e.:,
setual iovasion, unlawful annexation of territory, ‘rave lLarnm tg eiti-
z-ﬁ; or trelr property, denial of peageful trade and travel), or 8 ar-
eat injustice perpetrated upon others whom it is a duty to help (e,
the mame injuries as above, violation of reli~i-us righte);" (b) "It
munt be necessary (i.e, the only available mosns of restoring justice

or preventing the continued violation of justice);" (o) "It muat be

{£) Te admissi~n of individual into Ve “r-rnigati-n or treaty
of gtatesi=-~auch as irticle I £ the vovenant .f the Ileacue of
Batfons, rec smizing certailn political collestivities other thau
states a8 subjects of internationnl law, the recognition of natio-
DB, Qtecr

See Professor S, R, Yhow, Wiew Proggess +n lnternatimal law",
Chapter IV & V, pp. 11R-167, )

Politis, "les Mouvelles Tandances du Droit Internati-nal™, 1.27,
chap, It, pPe 55~94,
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thé consequonce of a formal warsing to the offending state and
must be formally dsclared;” (&) "It nunt declared and wa ed

only by the sovereisn authorlty in the siate (i,6, one who has

no politiocal superi’r) and, if the defence of relisious rixhte

are involved, with the consent of ti.e Churéh;" (e) "The @&ood

%0 be atteined by war must be reasonably supposed to be :.reater
than the certain evils, material and spiritusl, whieh wayr entails;”
(£) "4 ri:ht intenti’n must actuste both the declaration, conduct
and conslusion of war, That futeutiom ean »nly be the restoration
or attainment of true peace;" (z)"Only B0 muek: violence may be used
a8 i3 necessary: in the case of dofeuse, oaly s0 mush &8 is nece-
ssary to repel the violation of asgressory” (C) "The moral res-
ponaibility for war lies upon the sovereisn authority, ot upon

the individual soldier or ocitizen; his duty 1s to obey, except in
a war which he is certainly convinced is wronj" "Bhe Guty of
!ll'lli repellin: injury inflioted upon anothar is the esommon ob-
lization of all rulers and peoples;" "Priests may not £i:hd even
in just war;" (D) "The rihte€ of war ie odiousy this right
exists in certain circuustanizes cannot be denied; but it is a
resrettable necessary; and tle miin objesct of rulers should be to
prevent the necessity arising,....,4 deolaration of war---ot.er than
a way of self-defence o ‘alusl sctual attask---is & penal act,
justifiable only if an injury has been comnitteu so reat as to mm
require the _reatest penalty.,” While to Augustine the iajury itsell

wr— —

Professor 8, R, “how, "Lodern Problems »f Internationsl Iew"
1331, ohe XIL, wpp. 269-272; eh, XILL,

Isuterpacht, "Boycott In international Relatiors”, British Yesr
Boek of Internationsl lLew, 1934,

Hlai—ahﬂn I, "Boycott m Internatioual law’, 1935, wwvtional
wu-Ean “niversity, <hins,

Ieasue Asserbly Report of teb, 24, 1333,

MoHnir, "The Law of Trenties”, 1938,
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provides the just cause for war, Thomas Agulnag ¢crends some fault
on the part of the wr-n:foer: his oulpability whioh deserves puni-
shoment 1s the Justifyin-~ reagon for ;oin: to wer, The just wor is
primarily in the nature of a punitive sotion a-:inst the wron doer
for his subjeotive gullt rather than his objeotive wron ful ast,
Again, itg ainm must be peace in the ‘u_ustinmisn sense of term,
viXxe, the malrtensnce of Justice in the interest of the sommon xood,

The sreat theorist, ¥ranciscus de Vittoria (1480-1546
A,D,), who reached a olinnx ir the evolution of the medieval dootrine
of the just war, and whose teaschinss on international law of war
oombine a oomprehensive exposition of the echievements of the paet
nillennfun with a olear foresi-ht into its future prodblems, says:
(A} "The state's rizht to wase defensive war ip required by the
ordey of society”,..{B) "The mtate in possession should not he
attadkzed by another upon any suestionable clain to igs territory.™
(C) 2 war for the practical purpose of proteeting an oppressed or
a wgaker nafion or people of whatever race acainst the oruel trest-
nent inflicted upor hmm it by an oppressing or stronser netion is
Just and righte (B} The poliey of conquest and oppression throuszht
the world is unjust, (z) "There miB a #ingle and only cause for
sammencing & war, nauely, & wrong reeeived,” (F) "The Prince
sngaged 4in a just war is entitled, after visctory, to demand damages,
reatorstion and guarant#es and to infliot punishment whish, however,
may not exaeed dagree and nature of the offence, What &oes beyond
thomse Jimi% is unjust,” Another theorist, Franeis Suares, (1548-1617

AD,) mays, "Wefonsive war is not contrary to love of nei-hbours,,.

Bmth, "oreat Britoir ard t e Iaw oF I‘:F:.t.i.“)ﬁﬂ". 2 V'lls, 1932,
Faugchille, tome 2 (Vol., 1IV), p. 311 et se. .s Op.en.ein, Vol, I,
Britigh North Arerics 2ct,1£867; Statute of Westminster,19Z1,
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seeSelfadefence is a natural richt,,...there ¢annot be a just war
without & le -itimate and necessary cause,,,.. his just »nd sufficient
cause in 2 wawm _rave injury that has heen com.itted aund which cannot

be repaired or aven.ed by auy other .euus,"”

On the other hsnd, soue writers guch as Bartolus (1514;
1357 4,D,) and legneno oonsidere: war reprisal, an exiraordinary
rongdy for injured rizhts which 1s just and lawful, Belll held that
e lawful war oanﬁeoame an unlawful wer on scaouni of “a apirit of
venzeance or for immoderate ains" on the part of the vietor; "things,
sities or othera, which ave captured in an unjust war do not beaome
the property of the csaptors, but must be rost red,” wentilis, who
first madg a distination hetweon the lecal aspects of Ul war problem
on the ons hand, &hsology and ethioes on tie other, says, "If it is
doubtful on which side juatiee is, and if esci. side sins at justioce,

nelther can be called unjust,”

Grotfus, who made of the ldea of bellum Jjusturm an issue
of modeyn international leow and wanted to find a law aceording to
which yishtsous wiaras eould be distinguighed Myom umrishteous, adopts
move or less unschan:sd the traditional donetrine of the just war
from his predecessors, As he Beys, Just causes of war are primayily
defense, resovery of property, and punieiment; unjust oauses, amons
ofhers, are the desire for richer land, the desive for frecdom on
the part of a state in political subjeetion, or the wish to rule .
otherls caningt thelr will on the pretext that it is for their gzood }
Odjsotive justice oan exist only on one eide; those who are on
neithgy side In war nust refmain from lendin: asaistanee to the one

who gupports a wigked esuse and from placing cbstaoles in the way of

thé party whish waces & just war, The deternination, however, where
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In 8 zlven came true Justice lles ig loft %~ thoir ~wn fud ement,
ﬁynkerthoek, in the 18th century, who, followin: “votius, carried
the notion of the Just war fron the 11ddle Sses into nodern tines,
malntalinsd a rule that "the only gorreet -round £ r war is the defen~

e or resovery of osne's own,"

In the 19th century, a ~reamt theorist, Génisot, says;
"II, In order that defenmive war, whereby 7nree is rapeated, may
be Just, 1t 1s suffiolent that this foroe be judced with prodabllity
at least to have been unjustly usedy But if the contrary is morally
sertain, satinfaction must be sroantei to the just demands of the
rarty deolarin; war, Fir it is impossible to have a war objieetively
Just on both sides beoause two parties cannot rave two aontrapy
rizhte with recard to the same thin~, Often, however, from laek of
certainty, a war may be subjeetively just on eaeh aide,,..IT1I, In
ordey that offensive war may be just the aavse must be 50  rave that
1¢ nas = real propordion t7 the warliis>ld 11ls whieh ean be f-reseen
ag sbout to afflist both bellierents, Such ;1ke sguses nay dbe fHund
on the side of the state about t: declare war, for cxaujileg the reco-
very of a provinse belonzing ¢t~ it whose rewovery is of ~reat noment
40 the publie -o00é&, the punisrment of ;rsve insult either to the
gtate or to 1ts ruler, etc,.,.. inally, the same faoculty or odlizat-
fon may srise from charity towarde other netions unjustly oppressed,”
Another theorist, Taparelii d'Aze:slim, says, "a mation ou-ht n-t to
dec¢lare war upon another before both of them have made known to one
another their mutual -rievances, the rihts which they clainm to
pogress and the satisfaction whioh nay be rsguired and -rarted by
way of friendly settlement,” The sreat philssopher Kent says, "4n

{niyry either done or threatened, to the perfect rigl s of e natinn,
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or of any of its membeys, and susceptible of no otier redress,
18 a Jumt cause of war," ( 4Abdy eu, 1806, Pe 164,

In the 20th century, the ecnclusicns of the theolorioal
conventione at Fribour: upon war in 1901 seyk, "s war declare: by
a state on ite own suthcrity without rrevious recrurse to the initer-
netioral irstitutions whioh exist canuot he & lawful sociml proosss,”
bivert Valensir and J, T, Delos 111d, "we rust tten cougider as the
aggressor the siste which,Peins under sn  bli stion to submit its
diff§renco with snother to s prowedure of conoiliation, zrbitration
or judicial scitlenent, deolares war in violation of ite en svements
or reeoris to arms rather than conform to an oblicatory sentence,”
Professor Shotwell, a contributor to ithe conelusin of the Lello:g
Peet, holds that "the violation of its (a state's) own prouise, in
the covenant, to accept paclific means of se!'ilement instead of force
is the si.vlest and olearest possible test of asoression,...vislence
by itself is not masyression, There ie wiolence as well in defence n
and poliee action, neither of whioh ocan be called ax-ression,,,.the
aggression is the power which in ;oins to war vioclates its alresdy
glven pledze to suttlowemk its disputes pescefully instesad,.. .the
neme orossinzg of a nation's ;eorsaphicmit frontiers is no sure test
of aggression, Iiowhere has thi# been more frankly stated than in
the British reply to :r, Kellorg's note (the Britiah ..onroe D otrine),
esssl@zitimate defense is not gonfined to repellins invasion within
s country's frontiers,” Kellozg, in his n>te of June 25, 1928, says,
JEvory nation is free_at 21l times 2nd reordless of treaty provisions
t0 defend 1ts territory frou sttoek cor invasi-n,"™ uiuey Wri 2.t says,
"in azpressor i8 a stete whieh may be subjesled Lo preveniive, deter;

rent or remedial memsures by other stales vecause od its violation of
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#n oblisation not to remort to forece,” In 1936 the ¥inal Report

of the *nmlrnational Jgudies Uonferense of the Iea ue of Nations
gongerning ®ollsative security referren %o a definition of sygression
by saying that a:gression is a state's resort to war in wiolation

of Article XI of the lea ue Covenant by an actual act of violenae
first » oonmitted on the ohronolo..ieal order, The Harvard Research
Draft Convention on the Richte and ?utios of States in 1939 dafinos
azgrension a8 "a resort to armed force by a state when suah resort

has daen duly determined, by’h:ane which thaet state is bound to ascept,
%o sonstitute a violation of an oblijation,” This definition su.gests
shat, unless the illeselity of e resort to force™has been duly deter-
mined by a means"®which the delinguent state™is bound to aocept”,

shird states ousht to donsider the situati-n "war", and ought to be
"nsutral”, In November 1940, the Cor..ittee To Study the Or;anization
of Peace, which Was or anized a fow days after war :rad started in
Burope in 1939 by some leadin; jurista of tie United States inoluding
many of the members of the Ameriean 5.ciety of International law,
adopted & Preliminary Report, indicating sone resommendations in
respect $0 postwar peace prosram, The Report emphasizes the followin-
points;- (A) "Recogsnition on the part of all peoples, larze and small,
gtrong and weak, of the rihts of others," (B)"A willin ness on the
part of all to make sasrifices for the general 00d," (C) "A belief
in the existense of a power in the world whioh makes for rishteousness]
(D) "Certain prineiples of moral and social gondust have been Aniver-
sally accepted, as a result of oenturles of hauan experience,” (E)

""he basis of peace is justice....dotermined by the judge.ent of the
somsunity.” (F)"Nations nust renounce the use of foree,..,except in

g¢lf-dofence,...The justifioation for self-defersce rust always be

ke subjest to review by an international oourt or other competent
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body." (G) "The right...$0 maintain asgressive armaments must be
saorificed,” (H) "Hations must accept certain human and oultural

rights in their constitutions and in international covenants,"

On the other hand, some Ainternational treaties and
sarpunitions referring to the oriterion of justice are also remarkable,
{x) T™he restrtotion on a statem's illezal resort to war imshwkawx i3
vagusly veeozrized in the Hacue Comvention of 1899 for the Pacific
‘Bettlenent of International Disputes, (B) The Oovenant of the lescue
of Hations of 1919 yedocnized the followingz as just principles: (a)
$he¢ principle of not resorts to war (Preauble), (b) the principle
of peacsful changse of status guo (Art, 19), (o) the prinsiple of
muitual respect and preservation as soncerning the territorial inte-
grity and the eximsting politiocal independense of states, ineluding
the prinoiple of non~-intervention #n the domestic affairs of other
Status, an armed violstion of which eonstitutes an unjust wer (Art,
10), (8) the principle of peaceful scttlement of international dis-
Rites, an wmrmed violasion of which constitutes an unjust war (irts,
n-u); {s) the principle of international rule of lsW----t0 respect
and- observe international lsw (Preawble), (f) the prineiple of fair
treatment of minority and baekward nations (Art, 22}, (z) the prin.
etyle of open 4iplomsey (Preamble and 4yt, 18), (h) the principle of
e applicatim of treaties to non~ocontracting parties (Arts, 11 and
17,68 & M), WP(1) the prinoiple of squality respeeting the status
of all states and nationa (Art,5), ¥R (0) The Losarnoc Treaty of 1925,
in 1ts Ayt, 4, refers to "unprovoked act of acgression”, "the orosaing
of the frontier”, mmd “the assembly of armed foroes"as the eonditions
fustifying & just defensive war, (D) The Kellozg Paot of 1988 reno-

\mees war on the one ¥and and set a rule of peaceful settlement of
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disputes on the other., (E) In some of the bilatersel n n-a gression
pacts concluded between various pmkenskmiiw countries, areement on
the meaning of a - ression is oontaineda, ~or exacple the Soviet
Rugsian vovernnent immummkenmphesnthas hos undcrtaken to ive m a
definition of the kinds of a :rressi n which are to he prohibited by
the non-a _cression pacts it h.as concludeds- (a) a deoclaration »f war;
(b) invasion withput declaration; (@) bombardment of territory or
attack on naval or air foroes; (&) landin: of ar ed frrees without
permission of the znvernment, eto,; (e) establishment of a naval
bdlocksde, (The pacts then 1list vari-us acts or —rounds whigh are not
to be deemed a "Justification £» attack", (¥) %The Atlantie Charter
of {uguat 14, 1941, which was subscribed tn by 26 Unite: lations on
Jan, 1, 1942, refersm to such Jjust prinoiples os kwmbmkdy (=) thet
there should be"no territorial olan es that do not accord with the
freely expressed wishes of the reoples corcernddmy™ (b) that it is
"$he ri tt of all peoples to choose the formw of zovernment under whish

they will live", (c) that "the s-verei:n ri> ts and

gelf-overnment” srall be restored to those who cave been frroidbly
déprived of themy" (4) that "all netions” shall be afforded the mm
mesns 0f dwellin; in safety within thelr -wn boundaries" and "aesuténoe
that all the men iz all the lands mey live out their lives in fresdem
from fear and wanty" (e) that "a peace should enable allmm men to
trayerse the hih seas and oceans without binderancej (f) that "all

of the nations of the worrld, for realistic as we;l ag apiritual reasons
zuet come b0 the abandonment of the use of foreey" and (g) that"in
view of - eneral security, "the disarmament of sush nations as threaten

or way threaten, aggression outside of thelr frontiers" "ia essential”,

§528i
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Yet, after an exanination of the above stated theories
on jJustice, there are certain polnts wiich sec; to Lave been more
or leea overlooked: (A) Those tl.eories meem tc have little touched
the abolition of absolute eoverei nty of atates which is essentisl
to the realization of the ideal just order of the world, (B) Those
theories seem to have little touched the conerete oriterion and
progedure for the chanye of status cuo, (C) Thope theories seem
to have little touched the last step and procedure invoked when &
fallure of peaceful chan: e of status quo, Jjustly olaimed by a state
or a nation, .as ocourred, (U) Those theories seem to have little
touched the laat step and proeedure invoked when an oppressed nation
desires to be emsnoipated and made independent, (E) Those theories
seern to have little toucted the last atep and procecdure iuvoked wken
& minority nation within a state desires to be independent or to be
atsorbed into, or united with, another state, eituer of the same
nation oy not, (the free unification of the same nations,and the free
unification of different nations), (F) Those theories seem %o have
1i%tle toucke: the last step and yrogedure invoked when the ill-treat-
ed forein residents within a state, pemwmkiiky cither with or without
that State's nationality, oall for an effeotuanl and fair settilement,

§b628¢# Jonn u.pstein, "The Vstholloe Qraaiti n oI hL.e L w of Nations",
1985, 525 pp. )

. Bn&iffol. "L¥~118e et le Lroit des “uerre"”, pp 35-37,
gt, Au-ustine, "Yontrz Faustui (Patrolo-ia ILatina, t, 42),Iib,
XII, oap. ixxxv (date 398 A,D,), --disousaing ithe problem
of jumtice of war; cap, IXX¥Y,--discussin:; tle responsibllis

ty £r war; oap, LX.VI,--discussing 1.6 ev.lution »f the
soneept of war, "Ve Civitate Dei", Lib, I, cap, XXI, (413~
423 AD,)--d1scussin; the unjust attask on those who are
law-abi&ingy Iid, III, osp, XiVIg--4igoussin- t'e terror
of warge Lib, IV, cap. VI & XV¢-~ldb, XIX, ¢ .p., Vilg-attack-
ins imperialist and selfish oonquest and annexatiin,
“rusget in ‘eptateusiur”, VI,10,a, (419 4,0,),--disgussine
tre Jjugtice of war,

8¢, Thomas Acuinas, "Summa: Seocunds Seound e", wu-eatio XL
{de Bello},
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In wnis eonnestion, St, Su ustine goundly, but only,
saym, “"the abasense of e superior tribunal before whigh a prince
¢an meek radress can alone justify him ir naking war, execpt when
resisting aotual attack,” Also Pranecisous de Vittoria s:-id4 only
that a war for the prastiocnl purpose of protesting an oprressed
natlon or people of whatever rage a-ainst cruel tre-tment inflieted
upon it by another oppresaor~2=:i: 18 juat and risht, Traneis
Suarez alac only says , "This just and sufficient cause (of war) is
a grave unjury that .88 been commitied and whieh saunot be repaired
or avenged by any otler means," Belll aays, "Things, cities, or
ofl.exs, Which are capbtured im an unjust way do uot beocone the property
of the oaptors, but nust be restorsed,” Jénicot says, "Offensiwve
RWAr may Dby JuBtye...f0r example tLe rewovery of & provinee belonging
%0 it whose resovery is of ureat moment to the publia zood,...Finally,
thay y,0harity towards otlLer ustions unj.etly opi.resssd,” IFrotius says,
"just caumes of war are priiarily defense, resovery n%ﬁroparty and
punishment; unjust wauses, amon; others, are the desire for rieker‘
lond, the desire for frec.om on the part of e state 1n politieal
subjection, or the wish to rule others aalnst their will on thLe
pretext that it is for their 08, Objective justice can exist only

i

Frangisous de Vitioria, Me Jure Belli”, _

igr, Pfeiffer, "Uuotrine Jurie Internati nalie juxt: Franciscus
de Vittoria,"

Prarncle Suarez, MYe Io:ibhus ac de Des le islat-reXP:XI1 de Fide,
Bpe ot varitate;#De Caritate Lisp,B XIII deo Bello, seet, I,
3,4,

vindcos, Wingtitutionss Theaolo igve .oralis™, o.p. VI, p. 309--§10,

Téparaéii d'Aze-1io, "Essai Thliorique de Drolt Daturel,” '

» “fl%‘ﬁ’ "Chwgeﬂ In m QOHQBP"; \2)11 'Jf i:hr". ﬁk‘J.x.Lg' Oct. 1924’
. 5

mng Juli;n Bishop of Arras, "ia 4 ctrine traditiouells de 1'
Eslige sur les ré:lea de la vie lnternati uele", (Je Pr-bléme
Intgrnational™ p, 340),

Shotwell, "War 88 an Instrument of Latioval Folioy ané its Renun-
eladion in the Paet .f Paris", pp, 206-209,
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on.-ene side; thome who are on neither side in war must refrain
from lending assistance to the one who supports a wioked cause and
from plaging obatacles in the way of the party whioh waces a Jjust
war", Bynkarshoek also says, "the only aorrest ground for war is
the defancs or resovery of one's own," Kent saye, "An injury either
40us or threatened, 1o the per.ect rights of ti.e nation, or of any
£ 4ts members, and ausceptible of no other redresg, is a Just cause
of war,"

Prankly spoakinz, the problem of tho criterion of inter-

national justice is touchins three pointa: (1) Is tme last resort
57111 view of the ocontinuange of

to war/nesessary in/the present sondition of the international eomm-
unity, before thé realization of an ideal just rule of low over the

. 80
world ? (2) Is status cuo/perfeot and satisfactory mm that it needs
not cranzing ¥ (3) If gtatus quo neeis shangin~,gecording to what

oriterion 1% ghould be worked out ?

The fixat point Las beer already observed in the preseding
section~——the preliminary consilerations, The geocond point seems to
need litile dimeussion, as the fact is clearly shown, TYet in view
of the facts tha$, on the one hand, sush general conventions as the
Covenant of the Isague of Hations and the Kellogg Paet prefer to
maintein the status quo and allow no effesctmmlual ooercive measure
alyg;st resort £nrfﬁ&chnng. of 1t by renouneing the use of foree at all
and at the pame time by providing no sanotion for unjust status quo
protectors ani that, on the othoraggggﬁ gg:hb:rézzzgﬂzgﬂa. B, ¥oove
and E, Borghard hold that war is ine'vitable/and that status quo is not

mmjust at all and does not deserve to be yreserved, a few words seen

Eagzlekon, "Opcanization of tie Community of Netiona", 4.J01.% ,4prd
‘41 1848, pP. 228241,
« 9right, "The Coneept of Aggression in Intermstionel Iaw", A, J,
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* nosesEary, Wrofessor loore's Intercstin-~ sxposition ras heen introw

duced in th2 preseding shapter, Profes.or Dirahard, W oen critisizing

Frof¥osor Politis' "RBe Foutralité et la Palx", espeeinlly esi pesized

that "In s world in whish the sirtus wo “as usen crcatcd by the use

of force, with malaistridutisr on every hani, it 4is disilrcenuous to

agsunme that snyone who tries to upset if{ ic a wural psriak, Tre

srran-ements oFf ;919 a~¢ & standin - Incontive to despair snd sn invie

tation %0 revolt,,,." #629F A1l of the idess as yrepresented by the

#5894 Borohard, "Nicolss Politis

Iele, 1235, spe U72-395,
o ¥riit, "Th e Present Status of Keutrality", A4,J,I,L,, July
1940, .pe 391~415,

Jeaehim Von wlbe, "The Hvolutiom of te Joncepd of the Just
«ar in Inte-uatisial waw", Ledelele, Qot, 1.3V, pp. 665-688,

Gentilis, "De Jure Pelli ILibrt Trss"[1593) in tle Clsseies of
Tntornational Iaw, Oxford, 19453,

Crotius, "De Jure Pelll mo Lacis", bk, II, c¢h, XXII, seos,
VIII-XI1,

Bynkershcek, " meesticnes Iuris Publioi Bibri Tus" (1737), in
Classios &f Internatlonal .w, Oxi.,-d, 1950, Vol, II, p, 15,

Bolland, "lectures on Internati-nal Iaw", p. 246,
¢r;§§§aor; BeRe vh w, "wew ro_ ress Iu Ianternati .nl Iaw",ch,

L]

Bosohard and 1d e, "Heutrality ! r tle Unitad Siates”, pp, 261
266, Prov.iruf, lesiré Ber eron, "Cour 4u Drait des GCens™,
Soviet Russia's lLeclarati n sub:.itted to ! isnri...ernt Jonferdnce
Feb, 6, 1933, Internati el Coneilistion, -ept. 1935,p,6B,

I‘aurice Bour uin, "Final Report,” Collective Security, 1936,

PPe 4£DB=454, )

Jaues Brown 3o00tt, "lesce Yirou-h Justice™, 1917,

Ja Deutrelité et la Psix", Aueriesn
Journal of Interuationsl lew, 1935, pp. 717-719,

Jo B, iLcore, "sn Lp,esl To Reapor", :orelr: Avfeirs, July 1933,
Die B59,670,

The Canandisn . yerrc:ent ox ressed its view n Article 10
thoe Jovennat 2 t ¢ lea ue Hf Lmtins 1. its reply t> the
Ieszue lLsserbly's Resolutl u of July 4, 1956, b, saylu; o4
those "Otatus uo _uarentees oi artiele 10" should be removed,
partioularly us tie provisi s {:= t.e revisicn ¥ treatice,.,
..contained in rticle 19, and wi.ich were in forn and faot
an espential couplement to0 tie provisi-uns ol sriicle 10,7
0f2ieinl Journal, 154& Pe Tha )

Engel, "les ue Reforn”, rr. 18, 23, £01-202,

The Prime winigier of Cansda, <ir Trbert Borden, at the Peace
Conference Ain 1919, lad, in & Lcnorandur of rarch 13, 1§19,
aubmitted to the Commiasim oxn tre Ileague, proposed tho dele-
tion of Article 10, beonuse, le Peldé, tie rutual ruarantee of
territorial inte rity mi bt lead to an im;osslble attempt to
fgavent trhe modification of unjust apéﬁuntenabla Trontiers .M

"Phe Draftineg of the J venant Vol, 1 abb,
Ri%%:; _"gig oﬁest for Peace," 5. 209, ' v e B
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ahowe stated conventions and writers are not perfeat and faiw,

In the fivmt plase,(1l) to preserve status cuo is essential to
the preservation of social order azaingt ansrchy; law is essentially
mede for this purpose,

In the seoond vlace,(2) status cuo is not neeessarily unjust or
just as a whole, but possibly part unjuast and pert just, Just part
ghould be preserved; unjust jart should be modified and oorrested
through reaceful mmikiwmwmk procedure Tirst and, as the last resort,
by sanotion or, if no sarnotiong provided for, foree,

In the third place,(3) In the muniocipal comrmunity of a state there
areé rich persons apd poer persons, Or clasges poor and rich; the
institution of law has been bhein= carried on therein more or less
satisfastorily; the adoption of the rule of law therein wes initiated
not after a communigt or other socialist revolution, This example
say explain that in the international community, somposed of rieh
states as well as poor states, the institution of the rule of law
gan be sdopted prior to a mettlement of luternational economie problems
and a re-distribution of territory am-on; netions,

In the fourth place,(4) law ie used for tre preservation of the
present socisl order, includin~ the prntecti:n of the rich as well as
the poor; but the funotion of le lslation dces pot gxclude the adope
tion of lawse *or effective shanie oL status quo,

In the Tifth place,(b) Historioal facts cannot be traced too far,
when the settlement of a problem of tie change of status gquo is searche-
ed for, In 1919, the seitlement of lt.e Freunch tarrzgorial elaimns
wes erfeoted in reference to the boundary of ¥rance/ubout Iifty years
850 (13703; In 1919, the restoration of Loland was eiffccted in refer;
ence to her boundary of sbout one hundred years ago (177241795},

If soes toe far, who oan restore the Roman lmpire together with the
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peoprles of that tire ¥ W&Who oan restore the fife tlousand Jears ago
Chinese Iupire tovetier with the burvbarinn tribes of that time ¢

In the alxth place,(6) the present prodler. 2T +the rovision »P
status guo oan only be sou ht to bo xmumAEK solve. on o busis,whioh
is at present ase ¢ nsidered just; znd, after the oroblen is so

may be
solved, 1t dm/believed tiwt no lon er and 1o r.ive will ¥m remain any
Just complaint in question, This is dertalily + e hest way to solve
to-day's such problens,

In ti.e meventh place,(7) The Treaty of Voersailies of 1919 to be
consldered "an iuvitation to revolt" is n t because of 1is funetion
of preservin; status guo, but because »f its funetion of preservinc.
an unjugt status quo,

In the eighth place, (8) Do naintein and preserve a just status ~uo
by law, baskei by effectusl saneti-ns, is more benefisinl te smaller
or weaker nations or states than to bi_zer or strop;er oneg, Accord-

in: to justice, no one should deny such status ruo,

Therefore, an idea of the distinction between just and
unjugt cranges of status gquo, territorial as well as of wmk the treat-
memt of nntions, must be adopted and a proper mmm prosedure for such
dealinezs mumpt be afforded, 4 just chence of status quo must be effect-
ed with the assistance of an effeotual systen of sanetion; in case
a just olaim for such change ig not properly dealt, or in ocase a
recognized just chen-e is not timely to be effected, the last resort
$0 war should be congidered just, On the otier i.and, an unjust cuan ;e
of statug guo must be prevented; tie resort to wer Ior an uLjust_chan—

ze should be considered unjust and subject to effsetive sanetion,

The third point, whot should be tie criteriaz for Jud~-ing

the justice of the chanze of status -uo, may be enbodied,for itas
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polution, in tho ariteria of the wistinetion uotioon just war and
unjust war, that is, tLe orileris ov jusbtioe in the prosent and

POAT-wax internation 1 ooeauw.ity,

Baged upon the fomwe -0in - thesrice, opiiions and his-
torical ané rescent frots, e cxposed in the prece - i: : chapters and
psracraphs, tre oblective critoric o frverns ti-nsl justice .-ay
be pointed as follows:-

the

(1) Mo oo-existence ard onurl Treol o of 11/:50ti-us of the
worls,

(2) Te co-sxistense ard enusl fro-docm of ~11 the g'ates of the
world, providei tiat the prineiple of (1) &s rot vinlated,

(3] ihe ecansipation of all the oppressed or ruled mations,
whigl 'ave bcen carryin-: on an or -aniged Lrdepentcnce L venent,

(A} The free walficatl u of peoples belon;i.: Lo one nation,
#hich live in aifdeeant staies,

f8) The free uniflcation of peoples belonuin: to different
nations, w.ich live ic different states,

(6) The equal treatment of i rei-a ppoples ané residents,

(7) The equal treatment of mi.ority ratious,

(8) The restorati.n of tue territories mud t & Lndependent
states, tre loss of w- ish was brou:ht about by arned f[.roe in the
past fifty yesrs (from 1943 baol to 1893, or one other reasonable
pariod w.ioh nay be set Ifor suoch restoreti-n by an a ro:ment),

{9) The right of all nations t. shoose the {»rn of cvernnent
under w.ich they live,

{10) The regtoratirn ~f soverei,m ri ;i te aud ezlf--overnnent
ﬂo th ose who have been f:raibly deprived >f trer,

(11) The economic equelity of amtions and ti.e free development
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of suonunia arffalrs within easu siate,

{18) die mutual resyedt to, sud the selfepreservation of, tue
territordal aud mdministrutive iute rity uuwd p litleal indepondence
of all states, provided that the priuciples of (1) to (11) are not
violateu,

(183) %he non-intervention in tne domestie affeirs oi a state or
ef a nation by other states or nstions, provided thal the prineiples
of (1) %0 (11) are not violstédh,

(34) The settlementwy of international disputes inoluding territo-
rial slaimg pot by resort to war, but by ieans of pacifie measures,
provided that pagifio reans are readily aiforded and effeastively
adopted and that the claime wimimis that accord with tbhe prineiples of
{1} to (18) arc baoked by the system of prompt res-rt to effectual
sangti-ns anéd ether effestusl preventive and revressiye measures on
the part of the ranizati-n of tne intermational oouuaity,

(16) The loyal observanse of international law, that i3 to say,
international treatics and promises whio.. are brou It sbout not hy
foroe, but by free will ahd s reement, and ere not in vi-lati-n of
the principles of (1) to (14),

(16) The freedom of all men to traverse tle hi-h seas snd ooceans
without hiondwauce,

(17) The assistance of states and nations by ovllestive and eff-
estive action to the oppressed nations and states upon such olaius
and request, a-ainst the oppressor,

{18) The assistance of states and nsti-ns by collsstive ani eff-
ectivo‘action to the siates and : . ti-ns lh2227lﬁve guffere: from a
violation of tre principles set Zorth in tie otier secti us herein

ocommitted by other states ~r unatli s,
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{19} e colleetive rreservation of a society of nati-ns and
states against external a:gression frorm migfhmm non-menber-siates
or najions of the mosioety,

(80) The adoption of colleotive and ef.eotive motion by a soolety
of nations and atates to intervene in tihe affairs of nom-member states
oy mations which takes astions inmconsistent with the world's aommon
conceptions of justice, peasce, and order, basea upon the prineiples
get forth in the other sesti-ns herein,

(21) ‘The sbandonment of the use of foree, ineluding war, deslared
oy undeclared, militaryy coerolve measures, and external argression
(an sctual attack on another nation or atate wiih armed foroes by
the orossing of frontier fram aiy or land or sea in violation of the
pringiples set forth in the other sections herein), exeept in ease
of %e preservation of the principles set forth in the other sestions

herein,

It geems that ge~tain points need more explanationg ]

Firset, the natural unit of the world comnunity, similar
t0 individual person as the natural unit of domestic s~ciety, is
not "state’ but "nation". lation is formed by & naturally ;rown and
dcvniopod zroup of people of same rase and blood, same tradition and
habit, ssme speating and written lan uae, and same faith, State,
whigh may be based upon not one sin;le nation, but more than two
naiiana, is relatively an artificlsl political sollectivity, The
traditional terms "law of nati ne" and "international lew" are not
sorrect, They ghould be ehanged into "law of statea” and "inter-state
law®, in view of the traditional thought of international law, In
Chinese, the term "Euo (State) Chi (vetween) Fa (law)" 1s without

such mistake, "Nation”, in Chinewe, 18 ".in (people)--Tsoo (sr.oup
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or soclety)" and"state” is "Kuo"(a combination of territory, people
and sovereignty), These two words in Chinese are never nisused,
The dootrine of risht of nam certainly, when applyin:s to interna;
tional society, implies a dootrine of richt of nation, The co-
exiztence of nations, like the oco-existensce of dwikbimmd individunl
persons in domestlc society, on equal basis is indisputably sound,
Seocond, the definition of "extermnal a:gression" as
suggested above is believed to be the most preferable and sound one,
Because aaztate in disre ;aré of & possible prosedure of paocifiec
lottlemant‘aommita an actual attaok b, érossing frontier is obviously
aggression, Some writers ar;ued that for strate: ic reasons a state
ey fisht a defensive war by first orosein- fyrontier, This is not
sound, For in a systen of PANEEENRE Just Collective Partiglity, in
which an effective assistance on the part of other "member-states”
is assured, the defensive siate needm not first oross frontier for
stratezic =ains )ihieh may disturb the Jullzement of a:gression,
Moreover, sscordinz to this definition, an asctual attack by srossing
frontier does not neeessarily constitute azeression, batlmay by Just;
and the defensive state, at the same time, may be unjust; besause
the other principles than that of pasific settlement as stated abowe
Rave to be obwerved; for instance, the emmncipation of an oppressed
nation within s state, the free unifisation of nations, ete,, Thus
this definition is relatively more reasonable and benefioiel %o all

nations without great danzer,

Following the above stated twenty-one points, we oan,
without zreat diffioulty, define what are just causes of war and

what sre unjust causes of warg
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(1) Just causes of war are:

(4) var of Self-preservationi---This is the armed
resistance wa_ed by one or more sta'es or nations s-ainst one or
more states or nations that committed an asctusl atiaek by orossin:
frontier in violation of the"Twenty-one Principles",

(B) var of Remedy:-;This is tle last resort to war in
agcordance with,kmm and for the preservation of, the "Twenty-one
Pringiples”,

(C) war of Sanotion:---This is the collective military
neasures to be taken dy an internatiocnal or;anization for the pre-
servation of the "Twenty-one Prinsiples”,

(D) War without lemzal restristion:--~-This is & possible
mr not in violation of the "Iwenty-ene Principles", as?result of

the doctrine of "invineible i morance”, and of the other sectlions ?efe-
~in,

(2) Unjust causes of war are:

(A) War of External Aggression:---This is8 an actual
attack by srossing frontier in violation of the "Iwenty-one rrinciples;

(B) War with legal restriotion:--~This 18 a war without
sn sotual sttask by orossing frontier, but in violation of tre "ﬁwanty;
one Principles”, suech as the violation of the freedom of seas, the
attack on opyressed nations or aliens within a state, oto,,

(C) iilitary sot with le :al restriction;---This is a2
military act in vioclation of the "Twenty-one Prinoiples”, such as
£11e :al assistanse to the aggressor or sovenant-breaker, or 1llesal
non-assistance to the vistim, eoto,.,

(D) War azaingt world's public peace and orderi--~This
is o wer not inylolation of the "Twenty-one Prinsiples", but disturb-
ing the World's peace and public order,

The terms "Just cause of war" and "unjust ocause of war",
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"fugt war” amd "unjust war”, must be clearly distin-ulsled, Lany
writers usé¢ these terms without due oare, For instarnce, when one
say® "to ficht n Just war", he means thet he has a just oause of
war, while his énenxy has an unjust cause of wary; when one says
“"that war is unjust™, he means éhat nne of higm belli-rercnt sides
exdraces an unjust cause of war, while the other bellierent sidem
zay embrace & just oause of war, Prerefore, the same war beoones
both unjust and Jjust, both a orime and not a orime, It is at least

a tedhniocal wromz and inoonvenient to students,

Thus, fol.owing the above stated distination of jJjust and
unjust causes of war, we may define what 1s just war and what is
unjust war sand their legal consequences:

(one side) (tLe other slde)

(1} Just cause >f war £ Just omuse of war ------ Just war.....the
Dootrine of Just Colleotive Neutrality aprlies, ]

(8) Just esuse of war / Unjust cause of War =--~-- Unjust war,...the
Doetrine of Jugt Collective Partiality applies,

(3) Unjust csuse of war £ Unjust cause of war ------ Unjust war,..the
dootrine of just collective i:partial intervention or
Just @sllentive Heutrality applies,

Then (2) what does "Colleotive™ mean ? It cowprehends
four elements: (A) Collestive; (B) Coercive; (C) Lajorityy vote; (D)
Supplementary rezional systen,

Te firast two are relatively siwple and nesd not -vieh
disoussiony because, without colleative action on the part of none

belligerents, the unjust mik belllierent side, wi.en formed by powere
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-ful states, would be hardly controllsd and brousht to terms by
mm overwhelning power; without gnsrcion, an eatablished owder of
‘Iaw can not be maintained and ~uaranteed, As Professor 3eelle says:
"1l faut donner compétence & un orzane soaial suaggtibln de dégaey
objectivement 1'int(r§t de 1ls ocomrmnauté fnternationalme toute
sntidre, ou bien on o&urt le risque de ne reviser que contre lea
faidbles., ‘'uels que s-lent les modes de goercition, qui peuvent 8tre
€'aillesurs infiniment wvaries et se vréter & de multiples combinaieons
dans l'ordre économique, pHlitique, fi.nanoior, et méme psychologique,
11 faut prévoir 1ci sl 1l'on veut faire oeuvre pratiéue, un syst¢me
de soercition,” The distinotion hetween war and internattonal police
must be kept in mind; 1l8ecal war is & crime; war wased to punish
the oriminal is not war but exercime of the police power, #530#
Professor Q, Wrizht also says: "The elfort to orzemize the world to
nrevent war by effective sanotions,,..,has nanifested a seneral real-
1zation that &n the modern world hogtilities anywhere are the coneern
of all states,” #531Ff Professor “a-leton says: "Certain prineiples
of moral and sreisl oconduot have been universally sccepted, a8 a
vegult of centuries of huran experience,...There sa: be an internation
al police to stop a~. ressors.....law can be enforeed only L1f the
power of the community, overwhelmingly . reatexr than the power of
"any of 1t8 members, is brought to bear when and where lawlesanessa
bezins,.,law 18 helpless.--unless it oan muster a superior foree,,.

human experience ~ives us no other soluti-n than the use of the

#6304 FProfessor Karl sStrupp, WIlo.al hactinery ¥ r Pemceful Chan:e”,
1937; Pridace de LrHfesseur Georce Seelle, p, XA,
Frafosfor Soelle's Lemorandun, "iheury of Internstisnal “overns
mens®, Hew Commonwealth uarterly, I, (1935-1936), pp. 18
6t BOQ..
Bourquin, "Yollective Security", pp. 25, 876,
#8814 e Wrizht, "The Present Simtus of eutrality", Anerican Joure

nal of International iaw, July 1940, p., 07,
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¢ambined and organised strensth of the whole comrunity asaingt whatever
membder thereof resvrte to foroe.,..If...wishes international law 3o
Rrrvive and provail, he must build an organize8ion bshind it to support
and naintain 1%...foros is used,..by the acommunity in support of law
snd Justice...if the community of nations cannot woluntarily and
reasonably agree upon a system which oan momopolize the use of foraoe,
the force will Y»e used by some person or netion to impose uponm all a
‘new orde?' in whioh subjurated peoples wil]l have no voice,” Thet
Pfeliminary Report of the United Stmates' Cormittee To Btudy tle Or an-
ization of Peace of 1940 made a sinilar prorosal that trere rnust be
the wil_ inzneam on the part of sll to make saorifice for the reneral
good and that the formati n of aldequate polliee forees, world-wide oy
rezional, and world-wide earnouic saictions, to prevent a-gression

and to support internstional covenants is neces.ary, TIrimee nust be
reid in order to secure the absence of war, That price is the orzen-
1zati-n of the community, and tle willinsmess of each mkkmm renber of
the eormunity to contribute his share of effort and, if neea be, of
blood to uplold tle law of the corrunity.#532# Frofdesor Poiitis also
referred to this point by sayin: that "if we are to have s esondition
of solidarity and permanent peace which is not utoplsn in character,
we must not shun ths sacrifices neeessary to obteain it,...finally
there would be the orzanizatim of a permunent internatinnal military
force, as wes suzgested by France," ;633" Profeamsor Fenwiek furthey
Bays, "Obviously a weak s8taie is not in a position to take such a
gtand without the support of the other members of the comrunity; for
it cannot be expected %> risk its national existence in an effort %o

uphold the prineiple of law or order, Unly the strongest of the

#8633+ da-leton, "Or. anizsti a of t'e Jonmunity of Nationa", A,JT,1.L,,
April 1942, pp. 2:9-841, The lrellaninary Re.ort, 1940,
#6334 Llolitis, "Neutrality and leuce”, Chep, V,
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powers can take sueh aotion indiyidually; and it is cleay that if
sush a power oould act in cooperati n with otler law-abiding powers
their oombined efforss miht constitute suah prodowinent power that

the potential outlaw could be rostrained wathout recourse 0 astual
foroe," #5347

The third element, tpe orinaginple of majority vote rulie
over all, secus open to question,jun view of toe dootrine of absolute
aoveral nty Ifrou whieh 13 deriwed the principle that new rules of
law depond £ .r thelr validity upon cunsent, in gractiee, scversl
exigting public iute-national unions coniinue to adhere 4. tue ruls
of unanimity f£Hr tu.e adoption of f;nal acts, Outataﬁding anong these
are the conferenae >I tiie Lni n Tor t.e Protestion £ Industrial
Property (1888), the aonfercuce of the Unton for ti.e Proteetion of
Istersry and irtiatic Jorks (1886), the .eneral 4saembly of the
Internati nal Institate of Azriculture (1906), the Goweraning Board
o2 the Pan~4éngrican Union, the -ermaneut Advisury Comnisaion Loy
Billtary, »aval and 2ir Juestions .l the leajue I Katious, and
where mpecial diplomstie osnfarences are ealled tuv revise eonveutions
of public undong deeiai.ns are fre uently, if not gencrally, by
unanimous eonsent, vertaln bodies nowlually reaching deoision by najo-
rity may, on cccaflion, be turown vaek .n wuanluity by reason of
eertain ovnvention stipulations, .or exauple, iu & few cases degi-
gious reached by uajoriiy reculre unaniuous § approval by the parti-
oipating powers before they cun Lave any lesal wvalidity, as in the
International Commigaslnn of the Office of Epizootics and the Inter-
national Coumigsion of the Internatiomal Buresu on lntellivence on

Logusts, In some other cases decisions are oblijatory only for these

-

#8344} Fenwick, "American seutrality”, p. 160,
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staten voting for them, as in tle @entral Commisaion £ r favi-ation

of the Rhime, Article V (#1) of the Jowe.snt >f tie Leaue of lations
elaso remariks shat "IZxoept where otherwise expressly provided in this
sovenant or miimmwiom b the terms of tho present treaty, deocisions

st mm any me=%in; of the Assenmbly or of the Jouneil,s nll reguire

the azreement of all tie . amhers £ the Lea—ue —e resente: at tre

meetin:,”

Yot, on the nther 'and, not only dnes it appear that
me jJority decision has been acoppted somewhat more widely than penerally
hag been apyreciated, but nlso tlhe trend of the last twenty years may
b gaid to be definitely toward a more oomplete acceptanse of t'e rule,
Strict adlLersnce t. tie rule of unani- ous ¢ nsent has become umsual,
In a number of bodies, unanimity is reguired for some Adecsisinns »f
importancey but other declsions may be taken by some form of maj rity
vote, such as in the Council snd the Asasembly of the lea-us of Nastions,
the Buropsan Comnission of the Danube, the Internatiomml Comiisasion of
the Elbe, tre TUeneral Conference of the ketrisc Union, the Internmational
Susar Oounoil, the Cape Spartel Ii shthouse Comuission, the Com ittee
of Control of the Tangier Zone, and the Fermmnent Teechniecsl Hydraulic
System Commimsion »f tre Danube, In a very ruch lar er number of
permanent international bodies in which states or administrations are
represented, all decisione of sonsequence which the or jan is pernitted
t¢ take are reasched by s me form of majority wvnte, such as in the
Internationnl Comnmimsi-n for Aly Navi-ation, the Gwewkwwiwm Cormittee
of Experts of the Railway Unlon, the “eneral Conferunse of the Relief
Union, the Couference of the Intewnati nal lydrorraprlc Pureau, the

Gonferense of the Internationnl Ishour Or oaization, the ‘overnin:

Boy of tte International Lsbour Or snization, the Senersl Confercuce
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of Courunications asd Transit, the Baltie eodetic Corr.ission, tue
Permenent Committec of tie Iniernatirmal CfTice of Jhoiistry, e
Techricsl Or -anizeti-ns £ $le Isa ue f Hations, the Con rems of

tre Unlversal I-stal Lni n, e Co..ress of the rfoptal Lnion »f the
Americas and Spain, tle Internatl nnl mfdkem Co_mittee of the Inter-
national Office of public Health, tie Confercnece of the Teleeormunicas
tions Union, the International Confsrcnee of Averican Btates, tie
Exeoutive Committee of t'e Interrational Institute of Refriceration,
the Yermanent Com:ittee of tie International Inetitute of A-rlsulture,
the 2dvis>ry Committee on Traffic in Opium ard ot .ey Trusxs, the
Advisory Committee on rrotestion of Childrern and Youns Peo.le, and
the Administrative Council of the International Exhibitions Union,

In a few cases wej rity decision rests upon express oconven=
$ion provisiun to that eirtect, such as in the Conferenae of the
Interuational Iabour Or_anization, t:e Baltic veodetic Voi..ission,
aid the Jeneral Jouuneil of tre laternational "elief Uniun, Luch more
frequently, the conventl us spesify that decisions lu reapest to
gertain satters may be reascned by .ajority, tie organs bein ; left
free tc determine the vobe eswential for decisi.u i. oller cascs,
This is tre case in respect t> the Intlerrationsl Coumidssgion Lor air
Havigatiop snd in the wovernin_ Bouy of twe Internati-mal labour
Oramnigation, in other coaventlions, such as those oreatsing the
Council and «@sembly of the ica ue I .atlons, the Yormauent Teohni-
cal Hydraulic System Co.missi.n of the vanube, e jhppyiesdmm Coi .-
{ttee of Control of ¥ e lan ler .oue, ené the Internati nal Su ar
Counal 1, the éralters atteupted v _rovide for all decimsiung, in
gome capes specifyin. rajority vote snd in others unemiulty, In

sddition, many exoeptions have devoloped in the practice of tre
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Council and Assembly of the Lea;.s of Nations to tle -eneral rule

of unanimity laid down in Artiocle V of the lea ue Covenant; it -~oes
without mayin; that Article V (#2) »f the Covenai.t remarks that

"All matiers of progedure at meetinis >f tie Amsembly or of thre
Counecil, inocludinx the appointient of comittees to investli.ate
partioular matters, shall be re_ula'ed by tl.e Assembly or by the
Council and may be decided by a majority of tie members of the League

represented at the meetin;,"

In many other sases, the terms of the eonventions forming
the dasie law of permanent international bodies ade silent on the
vo'e necessary for decipsion, providing either explicitly or by
f{mplication for determination of the matter by the orgzans themselves,
£op sxample, the Confersnce of the Union for the Protection of
Indugtrial Property sdheres striotly to the rule of unanimous
econgent; the same are the Con;ress of the Universal Postal Union,
the Corngress of the Postal Union of the Amerieas and Spain, the
Parmanent Committee of the International Office of Publie Health,
the Conferenee of the Telscommunisations Union./ggs Permnanent
Committes of the International Ijstitute of Asriculture, Lany
other bodies use majority decision, Where majority decision has
been established in sush ocases it generally rests upom express
provision in the internal reculations, Although sush resulations
Exre susseptible to change by majority sotion, majopity deeision has
in many cases hardened into a constitutional practice from whieh
1% would bes 4iffiocult to deviate, In at least one oage, that of
the Permanent Committee of the International O:fiee of Publie Hemlth,

majority decision rests entirely upon practice,
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Amide from the inoreased number of international orgens now
taking deeisions by mome form of majority vwote, other evidenses exist
to suggeat some tandenoy toward substitution of the naJority prineiple
for that of unanimity for determining t.e will of the wholse,

In the first plaee, in many of the permanent or;anizations whish
yob oling to unanimity for all or part of theiy desisi ns of aeonse-
quance, aoonsideradle disaatisfagtion Las developed with the rule;
among such easee are the Vonferences of the Uniun for the Protesti n
of Idterary and Artistic Works and the Umion for the FProtecti.m of
Industrial Iroperty, LLssentially notable are tie propoeals submitted
to the lea ue of liationa by its wvarious nember-states, ileven Covern-
ments (China, Canada, Irance, Unitea Kindon, U,S.5,R,, Belgium,
Swedon, Denmark, Colombia, Usthonis, and Finland) suggested the votes
of the parties should be imored in reekoning unanicity under Article
XI of the leacue Covenant, One (Horway) -overnment su ;geated najority
vote should suffice under Art, XI, and another (latvie) su_gested
najority decision under the article should be considered, Four Govern-
nents (Denmark, Finland, L rway, and Sweden) resoumended that deeisi-ns
0 requesnt advisory opinion from the Permansnt Court of International
Justiee ghould be taken by majority vote, One (Peru) suugested majo-
rity decision under Article XV,(#4), Two (Colombia and ILithuanis)
favoured majority decision under Artlele X to make that article work-
abla, Five (Zathonia, Ildberia, Iithuania, U,S,5,R,, and Iatvia) suge-
ested mlmk some form of malority deeision under Art, XVI, Two (Peru
and Bulgaria) favoured a oualified majority under Art, XIX; 4nd one
(Horway) belisved that a majority should sufiice under tie astiocle
gince the Assenbly is authorized to advise ratier tham to deside,

In the gsoond place, even the fermanent Court 6f International

Justice has encourazed rejestiocn of the ri;id unanimity rule, as
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shown in its opinion in the oase of the dispute hetween Great Britain
and Turkey conserning the form of resolution of the Counail on the
frontier of Iraq. The Court's opinion says, "It should be observed
that the very zeneral rule laid down in Artiole V of tle VYovenant
does not specifiocally oontemplate the sase of an sotual dispute whieh
has becn laill before the Council, On the oti.er hand, this contineney
is dealt with in Art. XV, (#6 & #7), wilch, whilet making: the limited
binding effsot of recommendations dependent on unanimity, emplisitly
atates that s Counsil'sm unanimous report need only be agreed to by
the iiembers t..orecf otuer tlan mi..e representatives -£f the parties,
The game prinaiple is8 applied iu the caues countemplated in pgragraph
4 of Article 16 of tie Cuvenant aud in tue first threec parasbaphs
w:iah, in accordauce with & res lution of tie Beaond Assembly, sre

%0 be inserted between ihe first aud second pars raphs of that
article”,

In t: @ third place, in thre terms of uany prstewar _utilateral
convernti ns whieh provide for nuo permeuent adminigtrative ~r-ans of
their own, an Iincressing nuubey of these provide for c-nslderation
of revision upon the Bu gestion of gome frastion £ the contractin:
partles; such as Art, 34 of the Convention for Iiritin~ the Bamu-
facture and Re-ulatin: the Piastribution of Nareotioc Iruss, July 3, ifm
1931, Art; 7 of the Arveement ooncernin: .anned ILi htships not on
thelx Stations, Oct, 23, 1930, Art. 29 of the Convention rerdin:
the Régime of the Stralts, July 20, 1936, Artk, 8 of tie Convention
on Stamps laws in oonneotion with Checues, ..arch 19, 1931, Art, 30
of the International Convention relatin; to the simplifieatlon of
Sugtoms Formalities, lov, 3, 1923, irt, 18 of the Conventli n for the
Rezulation of Wheling, 3Bept, 24, 1931, ete..
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In the fourth plase, provision jas been .ade iu nt least one
postewar (prst-wWorld Jar I) conventin of recent date, the @ nvention
resarding the Ré:ime of the Stralts, simed at .orntreux, July 20, 1936,
s2d4 retified on Yow, 9, 193G, by B&garia, @rano@, wroat Britain,
Greace, Roumenis, Turkey U,8,3,R, and Yu oslavie, for revision of
qsrtain artioles by rajority vote (Arts, 29, 14, 18],

Thus, in pradgtice, specifio asuthorization of uajority
rule appears much more frequently in post-war conventions than in those
drafted earlier, With certain notable exceptions, ma jority decision
in bodies estadlished in the pre-war period ias developed from inter-
nsl usaze, For the most part, those orcans whieh adhere strietly to
the rule of unanimous consent for all important decisi-ns are follow-
ing practices formed in pre-war period, only one such orgzan, the
Rermanent Adyisory Commission on wilitaryp Navel and Air uestions,
oing a post-war creation,

In theory, Srotius, Loeske, Rousseau, Rolin, ets, are in
éupport of majority rule, .ince the sesond half nf tre sixtéenth
eentury, this prinoip'e of rmjority rule 'as been sdopted by the ]
Encl4sh Parliament and followed dy all other democratie eountries,
Within states the emerense of a rec nized sommunity of interest
ascompanied dy sudstantial a-reement upon the meneral ends to dbe souht
in the sooial order made possible the ncoceptance of maj rity rule as
the most oonvenient way of ar-ivins at decisions, The situation 1is
pot different in the international sphere, The wost Llmp rtant reason
for unenimity rule in internstionel com unity is the protectlon of
gmall and weak states., But when the rule of majority 18 sdopted in
gsuch case as the sucgested theory and system of Just Collective FPart-

iality is concerned, the small and weak otales and nations are justly
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Frotected ratler than unjustly threatened, In view of the necessity
of satisfactory enf.orcement of sugh as Just system of eouwon proteotion,
majority rule is doubtless the yroferubls, 4s iy fessor Riches says,
"I% 18,..00apparent that the discardinu_ of the rule o:i unanisity i.as
sontributed markedly to the suscess of reny permanont internati.nal
bodles, In jeneral, those whioh have veen L. 8t Buccessful over a per-
104 of years are the ones whichk 1ave substituted rajority deeimion

for the rule of unanimous consent, at the same ti..e pernitting some
modificaticn o polltical eruelity, The faoctual experieunce of the
orzanigations,.,.indloates that coucessions, sugh as rodification »f
the unanimity rule and politisal egquality, are prerequite t~ the
mmmakkin coustrusti n of effestive internativnal joverauent,” #5354

The fourth element that supplementary re.;lonal system to )
the collective aotion is permissible, seczms need not much explanation,
Boy thc sake of technical and military conveniences, possible ready
an) effectual neasures %o heplp collective action sesms hardly open
to question, As the United Kin-~dom Government says, "one of the
great advanta.es 0f rezionsl paots is that their terms are known in
afvance, ag are the condltions in which they will apply. The value
of agrecments for colieative mction, as a deterrent to an agres: oy,
depends largely on the certainty that they wkll be applied. Tre
ungertainty of the operation of wider and o .re anbiticus schemes may

temipt an a gressor to hazard the risk that they will not be operated,”

e——- e

:  Cromwell .., Ricres, ".aj:ority Rule in Internati nel Orgsanixa-
FoBoi ti-n", 1940, pp. 1-30, 21-58, 291~.304, 306, 12,

0ffieisl Journal L v e Iea,ue f .atl ns, 1035, Speaisl Supp-
lement Lo, 154, (Tea ue lLoo, ', 31, 1934, VII,),

Publications »f¥ the fermonent Court I Internati ual Justice,
3eries B, lLio, 12, p. 31, ]

K, Ieuterpacht, "T e Yevel pment of lrternati nal lew By tue
Permanent Court of Internati.nal Justice”, pr, 47-50, .

inperican Journal of international law, Supplement, XXXI, 1,
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The Covernments of Australia, Czechoslovakia and Irag expressed the
similar view, <Thus, Australia, United Kin:dom, Czeshoslovakia,
Bominican Republia, Kouador, st nia, rrance, Iraq, Latvia, Iitiuania,
Yeru and U,5,5,R, are in support of re;lonal scourity syetem, while
New lealand, Venmark, Uorway, and Swe.en would nake no objestion to
it, i;anoe explained trat tl.e term: re:lonal "urderstandin - meant
that "any croup of powers whose uniom 1s bused upon _eo-raphical
situation or upon a comrunity or interests"; and that such treaties
would ;ive full efficaay to srticle XVI of the Lea ue Coveuant as
they supplement by military neasures the econ muic and finaneial
sanotio>ns w.ich alone mi 3 t not be suffisient, In -rder to awv-oid

the danzer, as t..e Canadian, Huniarian and Borwe 'isn -overn:ents
pointed out, that such a:re maents wi ht develop in practice into old-
faghioned nilitary allisncesy and minirize the splirit of eollective
military sanction, either of whieh would conatitute a rensnee to peace
in zeneral, the <oWernments of t; e United Kl. 4oz, Australia, Peru,
Denmark, Sstonia, Finland and Soviet Rumssia specified that regional
pacts must be consistent with the ?avenaﬂt and even subject t- the
approval or c¢ontrol of the Council, or of t:e Asseubly; a:d t'e
Chinese Uoverument as well as tle wovernuents of latvia and Idthuania
thus concluded that re.;ional paots should merely supplement, but not
be substiiuted for, tl.e Covenant, It is no d~ubt ttat, when a uni-
versal institution of Just Colleotive Fartiality iz esymblighed, the
nilitary cosrseive system embodled itherein for the preservation of

the institution would sccept reional measures as supplement, R
that is to say, as part of colleotive wilitary action, #536#

e

#6264 ‘nzel, "Tea ue Refor.:”, pp, 175-101,
Official dournel, 1b4, p.. 28, 82-86, 86, 89, 97, and Dosune: ts
CeS,7me 16, p, 72, 70, 80, 0,
18th aissenbly, Records of Ylemmpy ieetingys, pp. 86,89, b1,
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Then (3) what 18 the soope of tle partial :i.casures to
be taken by the International Institubtion of Just Colleeiive Parte
fality ¥ And what is the soope of its applioation 7

With resard to the pnsaible partial measures for sanetion
to be taken by the Institutimon a ainst tie unjust belliserent side,
we may mention at least six:-

(a) Partioipation in actual war by despatohing military, naval
or air forces,

(B) Lilitary assistance by supplying arms, war-ships, planes,
war materials, recruits, vol&%iers, ete,, and allowins passage of
troons,

(C) BSocial, economic and finanoial asuistancs, ineluding the
supply of all materials and .;00ds whatever,

(D) Non-recognition of all fapts brousht about by the forse of
the unjust bellicerent side,

(B) Whatever neasures indiwviduelly taken by states as supplement
to collective measures,

(¥) any other preventive mnd rervessive measures whioh mi-ht leed
to t-e effect of premerwvins the Inetitution, and of refreinins from
lending assiatance to the unjust belligerent side and from placing
obstecles in the way of the just belll erend slde,

The first threc cate orles I measures must he employed
gollectively at the sane time; thouh the de rses of the siren;th
of different powers participatin; therein should be taxen into eoie
gideration, and rezional syatem wey .0 into aotln iznedlialely to
gupplezent the collestive aotion, IThe fourth, collsctive non-reeo:-
nition, is merely & mgasure pur ortin: to keep the 1llepml status

of unjust faots for future reocovery, HNom-rec:znition alone, as
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Professors Arnold .clair, Puilip . ardhall Browu a.id those of 1!
Institut de Droit lutornatiuinl ar jued, is uaelesaﬁﬁogi Le other
hand, as the Lifth oatex wy of .eas res shows, colleslive action

Goes not exalude ressures individually taken; every individual

stute, ingludiug every lndlvidual ocitizen or associtti.n, is desirable
10 $a_.e¢ whatever :oasure as he oan lhiik of and adogh, ) serve the

e mron cause, %o fulflill his duty to huan vein g and justise, and

o suppleient the oollecilye acstisn Low an earlize ¢o 1 vietory,
The sixth cate ;ory > measures i8 of { e sa e noani. ; ag + e £ifth,

In a word, the 1last tiree cateories ~f easures ave merely to Bupp-
lement the fivst three cate -'ries, A1l of tiese .a8d heen 1 're oy

less arplies to the Sino;Japanese cases of 13Z1 and 1937 and the
Italo~-Ethiopian Case of 1935, thou th nrt ¢ n.pleteliy, The experience
proves that t'.e loyalty of siates to tie prese-vation ~f the "insti-
tusion”™ plus tie col_ective military measures are negessary sonditions

t0 success, Other explunati ne nay e frund i, the preceding pa~es,

Jith regard to the scope of tre appligation of tie
Ingtitution of Just Colleetive Partislity, ae also having been explain-
#d in the precedin: mhmptmwm pe:es, f ur cater ries of nases are

Bu rgested

o

19th Asweizbly, Records L -lenary .ceti. s, p. 80,
Offielal Jrurnsl, 1956 p 755.
In the 3rd A aexbly 17 S ¢ Ieca e, <ansda pr posed an
ameniment,acaordin, to wuian t 2] uou“cil in ﬂﬂViB?ug upon tie
meend £ r tre fulfil.ent £t e ¢r)visf\r T 'rt, 10 £ e
$ovenmat, snrouid "taie into accHrunt tie politiaal nd 2@ 0T i
phieal olroumstaices I ¢ ch stnte, ” (%rd assc bl¥, Tce rd. of
t.e weetin, s of First vow itteo, Pe e

#63%; . olalr, "Tie Stims n L otrine -7 I nerec, nitisn, ' i"te m
Itﬂ le al ispects”’, Britist Year Broi of f.‘l"ue'r atl nal Tow,
1933, 1, e O60=7'e Brown, "Tic¢ ved nitiuva ooLow Ciades and
f.ew iovernments’, ..d, I.J., 133G, poe 08BY-G94,
LY Ingtitut de Lroit In.awnatlvuaJ drugscls, Resoluti ns, 1.36,
Hwal-Chun Iu, "Tue Dietrine L Pee¢ nitin In Internatinnal Lovwry

Univeraité d'Ottawa, 1941,
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(4) 4 just war at which both belli jersut sides cannot we provel
unjult for tue time beinge
. (B) An wujust war at whlek oae of tie belli-erent sides is unjust.
(3) An uajust wer at whieh bot. bellicersat sides are anjust.
() One or both of ti:e belil jereut sides iu auy .ne uf the above
three camer belins nod~wenber states ui the lustilatiocu,
(3) Avy siate wiich violatos tue lovemaut of Just Colieciive lart-

fallty or soes to0 ulli rd auscistauce to the uujust wclill erent side,

In the first case, & co.lective and strict nentrality
nust be adopted and naintained by the non~belli<erents, in -~rder to
effeot the maintenanse of gorron friendship and the 1iritation of
warfare through the prinei-les of ahetention end impertislity, In
the Becond case, Collective pmartlal assistanee muat he effectively
affordod to the just belii jerent sido, In t.e ithiwd cnse, enllective
impartial intervention, eiti.er ne ;ative, such ad colleetive arus
enbaro, etc., or posftive, cuci. as collieetlive bayeott, arned inter-
venti n, etc., is desirable t Le adopteu, wil' a view to preserve
world pease end public order, Dut wen, iu a war ?etween two or nuore
Jreat powers, intermveantion is likely impossible or 1t preferable,
in view of a co.bined streu:th s> wosk as unable to uect the counter-
attagk from the belll eents, the non-bellijercnts are desirable to
maintain a status of collestive neutrality which will possibly pre- '
gserve thelr com .on neutral interests; because, wien t elr common neu-
t;al interests are enamced by one side, they may eeck cormon defernce
from thenselves or, if necessary, rescvrt 1o reprisal by collectively

going to the other side,

To the fourth cuse, the drotrine or intervention in. non-

contracting staten ia adopted and apyplled, for the sake of preservin-
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the world's Justice, peace anu -rder, in doriestie society, lawa,
though not enacted upon the gpproval of every persoun, are to be

t'e atipuiati- nsw of
eompulsoryly applied to all persgonm s> far ac/the laws are so made,
Individual person is not aliowes to sey that he docs n-t like %o
obey that low because e did n> t partiocipaie ir ' at enactr ent, le
bas to obey it by reasin of tie rai..tonance of social rd.ry it is
elso 8 re3ult of the princiyle ~f rejority rule; t.ere is almust no
real unaninity rule 1. _u.icipal corzmnity: coercinon is indispeunsahble
with seneral order, [Iu %tle intervmtional e» w lty, t e truth is
the same, % Huzh %.¢ n nber o gtates anu nations 1. lutew.ational

som—unity is relatively Zur sraller ik

e A8 il co.yparison

with t e uumber of persons in ' uiniol.nl cor unity, In the past

lundred years ppmp part of the world's states oppressed the old
eivilized Eopire of Chins gnd forced her to accept t e rules of the
destern internatl nal law, dJapan, Turkey and -.any "se.i-civiligzed"
and "uncivilized" nations met the sae, As cIrofessor Wililam Edward
Hall frankly ad.itted, “"turopean states will be obli.ed, partly by #
their sense of honour, partly by thelr interestis, 1o we L uided by
their own artifiaisl rules in dcalin’ with scmi-civilized statles, when
the latter have leasrnec enouzh to make the demand, lon: Lefore a re-
eiprocal obedience to thnse rules can he veagonably expcoted," #5385
Despite that uall's Know}gje in Chinu's lon; and advanced civilize-
tion and ) istory is surprisin 1y poor &nd that his aucacius and child-
igh attitude and opinionsg i.. his book are extru.raicarily utran e,

big ti.ese words correctly prove mkEm the disordored aud solfigh bhases
of tie "suropean Wnternsational iaw”, wtich shiould be pul under &

eodification,accordin; to justice aud lo_ ie, ocarvied .n by the

[ o . e v A s

#6384 Hall, "4 Treatise >n Intern tiual law”, Oth e , 1924, by
Flgglne, po. 48-49,
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eooperation >f Eastern and estern jurists, and an international
"majority” rule, though used in a wron way, .ftor the .nrld “ap I,
and Rusglu's
ti e Unided Statea'/atiitude toward the lea, ue of Bations obvioualy is
sinilar to that of Ching, etec., toward the Huronean international law
one hundrey yesxs a0y but irifeles 3, 4, 1., 17, 16, »f ¥ ¢ learue
Coverant failed to e sormmad developed to beomiec a sirou~ system of
ma jority rule f:reibly over the United States, “ussis, .o, , which
no doubt, ss lgll will mo couslider, shoulu be gaulisd "seni-civilized
states”™ aud firoed to terws"lon; beilure” they "Lave learued enough"

and can "reasunably expeet s reoi, rocal cbedicuge 1o those rulesi”

Scnme otiler exan les of ti ¢ mafority rule iun this sense,
in opcogiti-n to ti e >ule tiat o treaty can not epply o non-contracting
rarties, osr be found in tie followin: casecs:

{8) Tia Con.dttes of iz orts sat up by the Tes_ . e -7 Vstlons in
1820 £o» * & stucy of the (lspute o-nceyruiv, snland Islands, applied
the Treat, 5f 1855 raspectia, the dewoliti.n of Liliary v cks in
Aalaid Tslande o t. 9 nonejarty = a e, Iweden, 2y rsariu -0 that that
Tresty was o "trus oblectlve Lew” u-d "a part € Baropeci law",

(B) T.s Treat, of Verssillas rec.celli_ too ruualrsiizuii n of Klel
Ugnal, tho ,arties to whleh werc only 28 aluies, ¥u3 c..Sldores by
the Peruguect Cours of luternati nnl Jusiioes "a. loler.ntionel water-

m..‘. .f-.).'f' L-}ie ';'Janﬁri L :/f &ll t)‘t(‘; Uatl 14K "L‘ ’U:"lt/ Wy 3435. 3591

Objectively speaking, majority rule ltself is, saue a8 war,
a meansg, the virtue of which devendms upon 1te ain, Jhen aiming at
just causes ag above nutlined, majority rule is ri:ht, Just and nece

spayy, that is to say, that the internati-nal songtitution of Just

#6394 rofessor S, R, Jlow, "Hew .ro ress in Internati-nal law", oh,
VI, (the Developuent of Internatlonal ieislstion”, p. 209,
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Gollective rartiality appplies (o uoimuclber® sta.os, 1o just sl
nese s8ary,

The fi1fth case is ‘bvis>usly a 1o ‘ieal ¢, serususe of

the second oase,
(III) The ..achinery :

Finally, tie ®Theory of Just Colleotive Partiality oan
be rcalized in three ways: (1) by an indcpendent ¢ nvention o neluded
by thoge powers whieh will adopt the Theory: or (2) by =a LOdifiQa;
tlon of the Hasue Couventioms of 1907 respeetin: neutrality; or
(3) by a modificati-n of t e Covenant ~f the Lea ue £ 'mtions of
1919, For the convenionce of w:riin  »ut the conarete rlan, 1 pre-
fer to adopt now tre third way----a ondificatin nf t' e Les o Covenant
go far as this field 1s concerned: Dbecauss thls arven %t is tlh.ec most
perfect both in pirit and in oontent anHn- all t' e 521d ennventi ns
respectin; tro establisnment of world pease and »ricr, But ny purpose
of mo doing 18 »aly to sot 1 exs plo, 7 feh cetal.aly @ ny be Toll wed

4

by elt . ar of tle two Lilcy o, 8

Of the 26 articles of tie Iea ue Covenant, mly 4 are
of this ccnoern (Articles 10, 16, 17 and 19), ! owover, %4h:e modifi-

cation T these four articlos is still not c.. u-hg

(1) 4t leaut 13 casos of possible war as tolerated by
the Covenmat, but .iot ce 'twinly Just, or aith 4t rocice provisions,

ahould be wemoved or re:ulated, <Loese 13 cases a-e: () Art, 15{F#6,7)

—

weialr, "due runetioar ail Lil erin characier ol Treatica",
Britis:. Yea~ Book of Iutervatioual Law, 1930, pp., 1006-118,
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Where a report by the Commoil cannot be unaninously agreed to,

(B} Ars, XV, #6; where the members may o to war with the party
which does not comply with the recormendations of the report, (C)
Arse XV, Art, XII, $#1, Art, XIII, #4; where no definite prosedure

and effeotdal coereive measures are provided for the enforocement

of the re .ort, the decision, or the award., (L) Art, XI, #1, & #2,
Art, XV, #1, & #9; where may be no request, () Art, XII, #1,

Art, XV, #1; where a dispute may not likely lead to a rupture, (¥)
Art, XV; where both parties uay not accept the report, (G) Art,

v, #10; where a majority vote may not be reached, (H) Art, XV,

#8; where one party may clain its domestio jurisdietion, (I) Art,
IVII; where no provision is nade for the acggression of a membeyr state
against a non-member state, (J) Art, X¥II, ,1; whe~e the non-nember
party may refuse the invitation; (K) Art, XVII; where no7§§33?§§on
is muade for the conflict betwesn nonemember states, (L) Civil war;
'h;re the rule of strict neutrality shall be applied to/;tatea, is
not referred to, (L) war of self-preservation of st:ggzlgﬁo; whish
is not clearly stipulated in Art, X, These points have been explained

in Chapter VII,

(2) The criteriam of justice &in the international sommunity
ag ptated above should be inserted into the Covenant, either into

the preamble or by a separate now article,

(B) A new artiele providing for the oblication to comply
with international law shall be inserted into the Covenant together
with & "Gode of International law" as an appendix, The Code shall
be worked out Shrousgh the cooperation of Hastern snd Western jJurists,

representing the common thouvht of the two ~reat civilimations, and

embodying a newly modified law of neutrality with a view to mecting
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new arts of war ar all those other rules and principles which
have been, or may be, generally accepted by aell the nations, It
should be such a oode whish can be re; arded as a produst of the
Eastern (Chinese) and western (Christian) Civilizations and nay

really deserve the name "International Iew" and universal respest,

(4) A new article shgdld be inserted into the Covenant,
providing that in all cases of war, which are not rezulated by the
Gowonant, shall be treated with collestive and striet neutrality on
the part of all the non~belliserent member-states and that, for tie
preservation of suesh neutrality, all kinds of meapures may be taken
ocollestively for reprisal., The Couneil shall meet immediately in
such eases either upon the request of a member~state or upon the
report by the Seeoretary-Genersl and decide, by a majority vote,
what effestusl collective action is to be taken, In case all other
mmasures talien by the Council are ot effectual, it shall autonati-
cally and immediately order %%o non~-helligerent member-states to
tako}ggao,lhioh 414 not vislate the neutral ri~.ts of the non-belli-

gerent member-sta tes,

(6) 4 new artiecle should be inserted into the Covenant,
providinz that in cage of an unjust war at whioh both the Bides are
unjust, the Counsil shall meet inediantely either upon the request
of a member-stale or upon thexmmpwminixmnoaxiew report by the
Secretary-OGeneral and adopt, by a majority vote, such measures as
i1t deoms proper to bring about peace throush an impartisl intervenw
tion, If such an intervention is decmei not efreotual by the Council,
all the non~bhelligerent member-states shall collectively maintain

neutrality, Should such neutrality be violated by elther of the

two bsllizerent sides, tle consequent provisions »f above (4) shall
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be applied,

(6) Artiole X shall be revieed and supplemented amocord-
ing to the following:-

(A) The principle tiat "the Lembere of the lea ue undertake to
respect and preserve as akuinst extcrnal a rression the territorial
intesrity and existin; prlitical independense of all ..embers of tre
leazue™, 8hall bhe implied to erhody the prineci:les of "not to oLan e
the status quo by force","not to res rt to war under whatever form,
not to resopy to military orercive measures," and "non-intervention
in d-omestio effairs”,

(B) The fol >win, excepti ns shall be reserved: (a) the vi:.t
of war of self-prese-~watinn, (b) the riht of war of remedy, (o)
wars ordered or authorized by the iea ue, (&) wara not in vi lation
of the oriterla of justice, and (e) the prinociple of peaceful ohan.e
of status quo.

(C) The war >f self-preservati n shall not be incmsistent with
the criteria of jJjustice,

(D) The prineciple of non-interventi-n in domestie a.fairs shall
inply that a member-state shall not intervene in another member-state'
political or economioc or any other thou ht end institution and shall
not divect or promrte or encoura-e either expressly or inplieitly
anotl.er member-state’s people to carry on a revolutionary or any
other movement a ainst their Covernment, unless with the permissi n
of that Govermment, S3hould susch oase?%gzen place, t'e victim siatle,
after failin: to effeoct o settledent by dircot ne otiati-n, shall irake
appeal to tlie lLea ue Council, Tre Couneil, upon the srrival of sueh
appeal, 8hnll immediately make due investi-ation, Afier !avin-~ reen -

nized the truth of ti.e appeal, the Council shsll send a warnine to



the covenant-breaking state and require it to take due sleps to
satisfy the vistim state within two weeks, >Should such warnlng be
ignored, the Council shall automatisally refer the case to the
Asgenbly, The A sembly shall autometisally and l.mcdlately invoke
different measures of sanction as embodied in srt, XVI, step by
step, as may bs chosen by a majority vote, till the viotim statels
inderendense ard territorial, soverei n and administrative inteirity
18 remtored,
an external

(E) In case of any threat or danjer of/armed a.gression, sugh as
mobilizatiog?:r mass of armed forcesa, Hr any other &8 may be Aeemed
80 from the military point of view, the threstened party shall make
an appeal 4o the lLea _ue¢ The Sesretary-temeral, upon the arrival of
the appeal, shall immediately make dua investi-ation and, after havin-
resogniged the threat, report to the Couneil, The Council shall
immediately send a warnin; %> i'.e threstenin ; state, requirin-; it to
respore- the status quo ante within three weeks; in the meantime, tie
Gouncil ahall order the lea ue's uilitary Chief of Staff to take
prompt preventive action, The iea ue's WMilitary Chief of Staff shall %
{mmediately order, in the name of the Counoil, the Governments of
sertain member states to despstoh desirmated amount of f£ircees $o0 help
the defensce of the ti.reatensd siate, till tle trreat is ren ved,
Bhould the threatenin~: state i n re the Iea ue's warnin:;, the Couneoil
shell imuedlately report to the Jssembly, Ti.e Asuombly shall i medliase.
ly invoke the different measures of sancti n as enbodied in Art, XAVI,
step bqstap, as may be chosen by a majority voto, t11l the status .uo
ante 13 restored,

() In case of any armed external a jgression, tie vietim state

shall resist by force and appreal at the same btime to the Lea ue,
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The Secretary-Genersl, upon the arrival of the appeal, shall imme~
&iately make due investigation, After having resoznized the acgwesaion,
the Secretary-General ahal]l immediately report to the Counoil, The
Oouncil shall immediately send s warninz, requiring the azgmressor

%0 osase fire within three days and restore the statue quo ante within
throe weeks, In the mesntime, the Counoil shall order the victime
state to take parmaliel action wit:h the a.gressor by eecasing Wimm
armed rosistgn'vr and by restorin: the status quo ante, and report to
the Assembly, The Assenmbly, in ease the Council's warnin: is iznored
by the agzressor, shall im:ediately and eutomatically invoke Art, XVI
and order the lea -ue's military ochisf of ataff to take prompt repreas-
ive action, The Isa~ue's kilitary Ohief of Staff shall, in the name
02 the Assembly, order the Governmenta of certain states to deapateh
fenicnated amount of forases to help the vietim state till the status
¢uo ante is restored,

(G) The lember-states of t.e Lea -ue shall not w~esosnize any faot
drouzht about by force in wviolation of the Corvenant, Should any
n.mboﬁ ;:olatQQFhis obliation, the vietinm siate isw entitled $o take
;ny measure for reprisal or to recuest the Asserbly to condider it an
azgressor and, therefore, immediately inwvoke the neasures of sanction
a8 embodied in Art, XVI, step by step as may be ochogen by & majority
vote, The Asmembly, after havint made due investiatl n and recosnized
the righteousness of the request, shall follow it im.ediately,

(H) The victim state, when resistin: an armec external aggression,
ia entitled to seoure assigtance under whatever fornm from other
member-states or non-menmber-states provided t at such assistance shall
be not inconsistent with the spirit of the Covenant and shall end with

the restoration of the status quo ante,
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(1) The Ieazue Council shall acoept tte demend f tie vietim
state for indemnity and, by a2 two t:ivde v te, decife the amount
of the indemnity or adoptﬂ\the? form of non-territ rial o7 pansation,
#hould sush condltivgﬁv:-:g}%gubo acceptsd by tte a gressor, the
Couneil shall, dy a maj pity votc, a»point one member-state to lead
its own foroes cr allled forces to gonfiseate & desirnated am unt of
the ag-resaor's armg, implenents of war and war-materials and deside
the principls of tte distributi“n'of such confisented thinss among
the yictinm and sanstioning stiates,

() Should a member-state mmmwhmwimken/thc not of external armea

have oco.rittled

azgresaion within one year, the O rineil shall, b, a two thirds vote,
after the gonoclusi :n of the suprression >f the second s ;sressi n,
immediately aproint a member-state to station a desi~rnated amount of
frrees at some stratecic places ~f the a~ ressor-state at least for

three years, The exnenses of the seid forces shall be paid dy the

REEYreS80Y-81at8,

(7) Article XVI should be revised aud supplemented asocord-
inz to the foliowin;:=-

(4) 7Die moasures of sancti.n listed in the prece’in; sesti n
ahall be inserted into this Artiocle,

(B) Any oasa of viilati.n of the Coveaant,to whieh t e easures
sanotion, es embodied in tie ot:er articles I the Covcnant,are
inapplioable, shall be subjeot 1, L' e applicatli 1 I tho roasures ot
thie Article, 1f necesuary, aflter war:lu .,

(C) The permissi 1 to witldraw fro. the lea Je shell be :ranted
only in those cases w.ere t'e witl Arawin, 3late lLas fulfilled all

its fimnancial a8 well sa8 le;al obll ;ati ng ss atipul Lol in the

Coyenant, The abive said "le wl" obli sati ns imply tiat the withdrawal
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or tha notlce of tie¢ withdrawal of a :enbor-s*ate eun "nly be offected
after tie setiloment of all the disputes or oascs £ 1ts enneern,

or after all parties to a dlspute or a case !ave a reed +t~ Lts
withirawal and will leave the unsettled oases oy disputes pendin-,

(P) The measures as provides T r in this “rticle shall be selected
for mpplication, accrrdin_: tn tl.e nature of n “lwen oagse, by a ajo-
rity vote either of the Cbuncil or of the Assembly, provided tuat
the measure adorted shall be one deemed affectual to a settlement,

(E) In oese a member-siste mmmewh resorts to force in a dispute,
in &isre ard of its covensnt obli stiona, tl e rther party is entitled
to request tie Asserdly to invoke “he measures of sanction, The
Aspembly, upon suech recuest, shrall, by a rajority vote, decide th?
steps of effectual manoti~n, ti1l the status wo ange is restores,

(P) In case of a wiolation o the Covernant, bein: neits er o
dispute nor a res rt to war, t e 3ecretary-leneral shall, after having
noticed the case, lmmediately direct tle attention »f the interested
gtaie ¢t> 1t and request the interested s'ate t. reply witiin two weeks,
Should much request be im-red, the Sco etary-Gen.rnl shall irreidiately
repsrt to the Council, The Council shall send?wurnin; azsin and re-
quire 1t to comply with the Cowenant within two mosmks r-nths, Should
this warninz %e i _nores, tie Co.ineil shall inmedia’ely rejort to tie
Asgenbly, wh.ich shall imrediately selest, by a majority vote, the
neasures of sanotion for application, $111 the Covenant is reapeoted,

(¢) Any member-staie, which does not oomply with the collsctive
action of sanction or with the Lea _ue's otier order for preventlye
or repressive aotion, throuszh the Jouncil or Assembly or tl.e »ilitary
Chief of Staff or any other or;an setin_ in the name &f the Asgembly
or Council, a8 pr;:iibad in the Covenant, shall be subjeect to the



366

applicatin of the Ressures of sanetion and tho Counail may adopt
any other measure effestual to ti.e¢ resewvation of tie .roseouti n
of sanction, such as warmmwesmedt .¢ provisional occusation f t at
Btate, tue requisitin of fhat state's war supnlics without compensa~
tion, eto..

(E) The sancti-ned state shall be required by t e &ssembly to
pay indemnity under whatever form, t:e content of which slall be also
fixed by t.. e 4ssembly., The distribution of tie indemnity shall he
made in proportion to t e losses on t.e part oI the sanctinnin;, in-
cludin: t.e victim, siates,

(I) The sanction im; osed shall he raised, after due settlerent,
by a two thirds vote in either t.e Counoil or in tie A.sembly,

(J) The neasures of sanotion vay be supplemented by re sional
security systems and actions,

(X) The Assembly shall, by a majority vote, set up two permanent
cominittees: one is Fer..auent Joumittee for Coordinetism of the Zcono-
mio i.easures >f Sanction, the otier is FPermunent ~ilitary chief of
S8taff for JSanoti-n, These ser.anent eoumitiees shall be entrusted
with the wérk of study of interested teohnical prublexs and the power
to execute tie remslutionsm of the CSouneil or of the Asce:bly eoneerne

inz sanotiHn,

(8) Article XIX shall he revisen and supplemented macord-
ing to the foll!owing:

(A) The ohan~e of status quo s'all be allowed only in the Tollowin,
cages; (a) ‘Preaties whioh have become inapplicable, (b) Interna-
tional oconditions whose oontinuanee mizht endan-er the pesmce of tie
world, (o) An oppressed or ruled nation which desires to besome an

iniependent state and has carried on an or jenized independence unove-

ment, (d) An op resseu atate w: Lok desires 1o restore its territorial
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not 1u violation °f tie criteria ~f justice
v BOVerign and administrative iutexrity aud indepeudcuee/, (o) The

free unifioation of peoples,eitLer of same mation or éitferent nations,
itvinz in different siatea,

(B) Such request wede by a nation or a state siall be submitted
to the Assembly tosether with a slate.eat on ite conerecte demanas,

The Assembly shall accept it and refer it to tre Perwvanent Court -f
International Justice for investi mti mn, study and reco endati-n,

Tre Court mhall ask for opinions the interested states and nations and
adopte a report with recooumendations by a mmaxtaimk rajority wvote.
Based upon the Court's report, widieh shall be ..ade within three mwmntls,
the Agseubly mhall decide, by a two tl.irds v.le, w.etier o not it
would recoznigze the request as ri ht, iu view of ithe Iwenty-one Prii-
ciples of justice and the limits se%?in the pregedin:; para._raph,

(C) Should tne sscembly .ave 80 recoyuilzed, it shell formally
request for apprrowal from the iuterested stetes or rations of suoh
ghgn ‘e, The interested states or nati wus 8.all ooply witl. tiis
request and car~y on direct ne ;rtiations with tie appealin; siaies
or nation f>r the settlement,

(D) Should tie interested stimtes or nations not couply with the
Assembly's request, the Assembly shall imredlstely and sutomstlioally
authorize the a_ _ealing siate to resort to war or to seck foreimn
milditary or ehy otier assistance, or adopt the geasures provides for
in article XVI for the enforoement of such chan e,

(E) Should the apsembly f£ail to effect such rec »:miti n sué should
the appeslins state or nati n Isil to continue to insist up.n iis
demand with sufficient reasons, such appeal s!.all bot be submitted
%0 the Lea ue ajain within wme next sewen years, exoccpt backed by

two thirds member >If the Lea. ue,
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(F) Should the Ascembly,intenti-nally violatén~ the oriteria of
Justice and the Covenant stipulati ns, fail to ef{éct such a reeorni-
tion and should the anpealin- state or nation be able to subnit
sufflolent reasons, proof and fact for certifyin - the ritteousness
of i1ts demand, the a pealin: state or nati’n s!all be entitled to
ragsort to war and t- seek whatover i rei-m aid £ » reredy,

(G) Should the mpmimmkmy appeslin- siate or. nation res> rt to war
for a chanse 1in disre ;ardw of the above peaceful proce-ure, t.e  ecore-
tary-General shall report, after raving un.tiged go throuch due inves-
tization, to the Asseubly, The As.e bly shall im:eGiaiely order ’
the aprealing party to restore t.e status quo ante witLin two weaeks,
should the appealins party i.u red this rder, the ﬂssgubly shall
imnediately adopt the goereive measuresc as provide: £ r in Artiele
IVI or in any oti er article .I the Covenant, till the status cuo ante

i8 restored,

(9) 4 new Artiecle should be inserted into tie Covemant,
providin: the »nrocesure for tle enf- reemunt ol ﬁhe prirvciple of equal
treatment of peo;les, includln minorityes, Torid-n rosidents and
forel m visitors, /fter Bavin- discovered such 111 or unequal treatf
nent, the vietim state or nation is entitled to appeal to tie Learue,
The Pec -etary-leneral shall lrmediamtely nake due investi ati-n and,
i1? so comfiried, report to t'e Counecil, The Council siall immediately
request® the interested siave to submit within Uires weeks a statement

for explanation, Despite il at either tie interested state complies
with the Council request or uol, i e Cuouncil shall, sccording tg tre
eriteria of Justioce and tre nmaterials in hand, rate a jud erent, After

peayin; judzed @ by o majority vote, that the npp sl is rioht, the

Oouncil shall imnediately recuest the irterested state to mlter ite
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minieipal law or ; lley, aco rdlng to tio reex ecndated ,riuciples
based upon justice, within six weels, ohould the intorosted simte
isn>re tle Council’s request, tlhie Counoil shall lrmedliacely rejort
to the Amgsembly, an® the {asenbly shall irsediately and nutleonotically
auth.rize the appeslin: stete or netion to res rt to waiever neasare,
ineluding reprisal and way, e:leetual tu renéerin - justica,

™e paracraphs (E), (F) amd {.) under the precedin; Article XIX

are alpo appliceble to the oases under this rew artiocle,

(10) Article XVII wismidwia siould be revise. £ad supple

euented asccording: to 4t-e foliowing:

(1) 1Ia case of a dispubte or sn act of exte:nnl ayned a8 gression
or vielation ol sovereli nty or threat to such act, ocourred hetween
a mer.ber-stic.e ané a u.n-pemnver-s.ate, the ?eoretarJu e..ornl sha;l
Lediately wake due luvesti stisn wne ther deoport t- t e Couneil,
The Council shall i..edlately, in Cisre_ard of tie attituce of tie
intereated nember-sia e, iuvite the ilnleresied non-neuler-atate to
£01low the proccdure a.:d measures as provided lor Lo the THwenant,
In v e menatime, t ¢ Iea_uoc suall accest any a, jecal Tro. the non-menm-
ber~s.ate, Lf tre Lub-we 'cr siate a_rees to t ¢ ea .e's invitation,
the <ouncil shall lumeclgtely rep el tc W ¢ Sssenbly. The Assendly
ghiesl Lwweulsavely Lovify the indbe-eslied Lomber-soaly £ad woloome the
G810, _ube 0L tie nobewguber-s.ate tu the dosenbly, Lo cass shall be
doalt with by fovokiia. the i.terested provisi.os of the Covenant; the
neaxber and 1he-..g.bor states luter:sted shall have equal ri hte and
sbhligaticns therofroke

{3) In gase of a dGisgute ocourrsd detweoun a . erber-gic ¢ aué a

non-mewber-atate, should the uon~wmenber-siate reifuge to accept tue

League's inyitation or not sppeal to the lea ue, and should, at the
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sag tlne, n? war oacurred, tie _ea ue cholly lenve it withoutény
intervengion,

(C) 1In ocase of (2), Whe-e t.e non-zenber-s.ale, wnile refusin-
to accept tl.e Lea ue's invitati nn oy nnt magmeddam alkin @ appesl
to the lLee ue, resorts to war s mimst the .enber-staie, the Council
shall, after lavin:- recelved t ¢ me.ber-s.alc's ar e 1, uake due
investizstion Immediastely and theun rep rt 4 the .'gse.bly, Bhe Aos-
erbly shall irmedlately apply tie messures of sancti n aséprovide&
for fn the relative article mof tie Coryenant to.rehress the 1non-rier
ber 8ta'e, till the status quo ante is rostored,

(D) In case >f (»), where the non-nember state, w.oile refusin
to accept tie league's invitati n or nst makiua appeal to tie lea ue,
is attacked by tLe menber-s.ate, the Councail sl.all coutinue to roadi-
1y socept a posslble appeal frow the a_grieved uou~.0..Dcr siave and
thersfore exteund the protection under the Covenant to 1t, provide
that, aiite» the svaitus uwo ante is restored, tho niu-.e. Ler stale
will submlt tie dispute to 1. e Lea;ueg Thern the prcce .dre provides
for in (C) Bhall be a.plied hereto,

(s) fu case of (.), but betweca non-mienber-s.a’ e¢s, the Sescretary-
Jeneral shall i:medistely meke due invegti_atln &.¢ then report to
the Counsil, The vouncll shall, lu Cisrv_ard of w.etl.cr appeals
nave,or unot, reacred, invite i.e two .artics to agtht t o dispute
or ocage to ti.e les ue, 1. w.e two portics accést,t e Councill siall
iumedistely report to the Asserbly. T.e¢ éHoeubly shell i.mediastely
welcome the deleates oX the .arties to tve Jsmcibly, The relativd
Covenant provisi.ons shLall be epplled thereto, Tie psrbties shall
have equel ri.his ané obliations under ihe C venavt,

(?) In cage of a dispute beltweeu nou-isguber sta'es, wWiere ali

the parties refuse %o amscept the Leasue's invitati n, but ressrt no
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lea ue .
war, the Swmeski/snall leave it without any interventi .n,

(G) In case of (F), but where one party res rts to war, the
deeretary-.enersl shall make due investigation end then report to
the Council, the Couneil shall inuedistely wmmmmikixwew, by eongult-
ing the information at hand, deoclare the .arty resortin_ to war the
azgresaor by & majority vote and hmmm require the agrussor to cease
fire and begin to restore the status uo ante within two weeks,

The other party shall be re-uirea to resort to parallel astion,

Should onec
or both of the parties iimored the request, the Council shall imm-
mhimmily ediately report to the Asgembly, The Asse bly shall immedie
ately, By consultinz the new information at hand, re-deslare one
pirty the a gressor, by a .ajority wvote, and require one or both

of the parties to cease fire and to bexin to restore status ~uo ante
within one weck, Should one or both of the parties i mHre ti e
Assembly's requirenent, the Asse:bly shall irmmediately adopt the
measures provide: for in Artiele XVI emminst one or b th of tie
parties, till the status ~uo snte 1s restred,

(H) 1In case of a dlspute between non-member states, where no
war occurs, and where only one of the parties accepts the Lea“Ag'
invitation, the Council shall leave it with#éut any &ntervention,

(I} 1In ocase of s dispute hetween non-nember s$ates, where the
party refudinz the Lea. uefs invitetion resorts to war a ninst thre
party acceptinz the lLea ue's invitation, tre Council shall, upon
the arrival of the a.peal fron tie viotim state, irmediately adopt
the procedupe stipulated in dbove (C),

{J) 1In case of s dlspute between non-member states, where the

party sccepting the Ien ue's invitation resorts to war a:ainast the

party refusinz the Lea ..e's invitati-n, the Counoil shall irmediately
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s Wpam the arrival of a possible appeal fron the vietiu pariy,
2dop$ the procedure stipulated in above (D),

(K) The term "war" implies war under whatever form, inoluding
nilidary aomerciwe measures,

(L) 1In case the Leajue needs the assistance fronh non-member sta-
4 in dealing with a dispute, an invitation may be sent to that non-
momber state by th.e Council by a t.ok ti:ivrdis vote,

(1) The Oouncil shall,by a two thirds vote, cocept or invite s
non-member state' participation in the non-politiocal sctivities of
the League,

(11) The provisions of above Artieles (2), (4) and (5)
have a priority $o0 all the other artiecles in appliocation,

(IV) The Pramgticability:

Whether this The> ry es well as the plan as stated above
is practiqable in view of the present condition of international oou-
punity is smmiiome certainly another problen deserving consideration,
Yet, sfter having had gglgxam&nation of the manifold reasous given
in the preceding Ohapter/and the "Preliminary Considerations" in
Chapter IX, this Theory as well as the plan secms theoretisslly %o
B¢ the only way to hu.an pro ress., The developuent and prosress
of the present international society must be dirested to pmrsue such
goals am the ideal rule of law and just peace, as nearer as possible,
The sdoption of an idea of justioce, based/ggigf%{e equal freedom
ané go-oxistense of nations, ené a distinetion between Just way and w

unjust war, between Just and unjust neutrality, should eornstitute the
fxmediate lesst progress of the international sowrunity, in addition



33

$o the rule of law, which the human bein-zs, who consider thenselves
"elvilizei"”, rust try to sshleve, no matter what price be paid,

Pease mumt be an order on jJustics; order must be basked by force;
force"is"sacrifice; no sacrifice, no just peace ! The soven Crusades
furing the eleventhm and twelfth eenturies as well s the present
3ino-Japanese ¥mm lon; War stron-;ly prowe this truth,

In praotice, fortunately, the ove ~f the conelusion of
the present .orld var 1]l whikixpuskisldy ney keep us far more optimistie
than that of the conslusion of the World YWar I, Before tie oconslusion
of the World War 1, there had been neither internationalistie institu~
%ions, nor thel r lon: experiences, nor their advocates with over;
whelaing influence, though there was suoh an eminent international
Jurist as Professor John Westilake, who said in his "International
Iaw"(Vol, 1L, 1st ed, 1907, 2nd eu, 1913) that "Neutrality is not
morally Jjustified unless interveuntion in war is unlikely to promote
justioce or could do mo only at ruinous cost to the neutral,” #B540#
On the ove o£ the conolusion of the present .Jorld vwar IL, we have
nad them all, The Joint Yeclaration of 86 nations on Jan, 1, 19482,
is no doubt an endorsement of the oause and achievements of inter-
nasionalism in the past two pmwmm decades, A new worlgfjuuticq hasg
been repeatedly and atrongly recinded of by the World's spiritual
leader, the Popej eupedially on the Christmas Lve in 1941, lis Holi~
ness Pope Pius X1l says: "For if, to the vijor which shapes tle
material order, there be not united in the m-'ral order the bhiihest
reflection and singere purpose, tnen, undoubtedly, we will see
verified the judzement of 3t. Susustine: 'They run well but they
have left the track; the fapther they run the ~reater 1s their errvor

for they are -olnz ever farther from their ocourse,' llor would it
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the
bo . the first time that men who, in/expeotation of belns orowned

at war's end with the leurel wreath of vietory, have dreamed of
&iving to the world a new order by pointin: oyt new ways whioh in
their opinion 1lemd to well-being, prosperity, and prosress, Yet
wheneveyr they have ylelded t- the temptation of imposin; their own
interpretation, sontrary to tie diotates of reason, moderation,
Justice, and the hobility of nan, they have found theuselvee disheart-
qued and stupified in the contennlation of the ruins of delude: hopes
and miscarried »lans, Thus, I ist ry teac.es that treatics of peace
stipulated in a spirit and with conditions opposed both to the diletate
o3 of mo#slity and to senuine political wisdom have kad but a wretched
and shortmmmkp-lived existence, and so }ave revealed and testified

to an error of caloulatisn,.,.Such a new -rder, whieh all peopleg desi
ire to see brouzht into bein; after the trisls and the ruins of this
g War, must be founded on that Lmmiovable snd unshakable yook, the
Boral law w:ich tie 8reator Himself has nanifested by means of the
natural order and which He .as ensraved with indelidble characters in
the hearts of men: that moral law whose observance must be ineuleated
and fostered by the public opinion of all nations and of all gtates
with such s unanimity of volce and eneyr -y that no one may dare to
eall into doubt or weaken its bindin; force,...Consequently, mamm
recapitulating and inte-rating what we have expounded on other oocca-
gilons, we insiat once asain on certain fundamental conditions easenti;-
al for an internatio-nal oxder which will ~suarantee for all »ecples

s jugt and lasting peace and whioh will be a bountiful sourse of
well-being and prosperity, Within the linits of a new order founded
on moral principles there is n: roon for the vislation of the freedon,

$§6404 Westlake, Vol, p, 90,
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intesrity, and security of other states, no uattey what nay be their

territorial extension or their capacity for defence....it is,.,.indig-

pensable that in the interests of the common ood tre powerful states,
as all others, should resvest tre ri:hts of those sreller slates to
political freedom, to eoonoriic developrnent and to the adequate pro-
tection, in the case of conflicts Letween nati-ns, of that neutrallty
which is theirs according to the natural, as w2ll as interuational,
law,” #641#

Amonz the reeent leadin- internatirnal jurists, Professor
Paul Psuchille seems to be the first or one of tie faithful advoeates
of a more or less similar view to the Theory 0f Just Colleetive Part-
1alisy, In his "Traité de Droit International Publie"(1921), Profess-
eur Fausiille says: "S'il faut dire -u'un Etat cui n'est 116 vig-d-vis
d'aucune des pulssances belligérentes payr un lien conventionnel a
en prinoipe le 4roit #e rester neutre, oonvient-il eependant d'admett-
ye qu'il ait toujours un pareil droit ? En sc plagant au point de wue
de la Jjustice et de la Baine ﬁQiaon, ne doit-on pas déeidey ~u'un
Etat n's pas oe droit cuand il se trouve en présenee d'une agrission
panifestement injuste, d'un évident abus de la foree, d'un eriant
attentat em droit des ens, commis par une nation forte eontre une
nation faible, On a soutenu que, dans ce cas, les Etate ont le &evolr,
sinon pleinement jJjuridigue, d4u moins morsl, de ne pas demeurer dans
1'inastion, d'intervenir dans la guerre, Ume attitude 8'effasement
abgolu et 4'ézolsme national, a~t-on remnarqué, ne serait pas conforme

& 1'1dée de la communauté juridigque entre les natims oivillsés oue

#8434 Onrigtmes Lessae >f Pope Pius XII, Degermber 24, 1941,
International Conailiation, ¥o, 377, feb, 1942, pp. B7-89,
Trhe Rew York Pimes, Dec, 25, 1941,
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1a Mupert des auteurs modsrnes admettent; elie serait, d'autre part,
sigate~t-on, eontraire & 1'intérét bien entendu do ehacue Ltat, un
sktaque Ainjuste qui atteint aujoﬁxd'hui un ktet pouvant dewain en
stteindye un awtre," #5484 Besides Hauchille, Professors Jessup,

Dedk, Butler, kasoodby, Ballis, ete., hold that the inadequasy of tlLe
sriteria wmhioh existed by tis Gootrine of "invinaible ignorance”

whigh muggested that a war might be Just on both sidea, 7#543# FPro-
Hasor Shotwelld, in his yadio-speech "after tie Jar", on Yee, 13, 1941,
ingisted upon that "The post-war world will not be ready for anythin:
sopplendid as the immedliate establishment of a stronser and more uni-
versal Iessue of Hations,,,..fH0 thoushtful person is any longer in doudbt
as %0 the need of such an over-all or.anization, coordinating the
various aotiyitied to whioh we have referred, and mpeaking with the
suthority of Peace itself,.,.flissymmiks There must be no i.perialism
under the Anzlo-Saxon system any nmore than under the Weri@N,eeeesses -
Permanent peace lies in folliowin: the methods of demooracy which are
those of sooperation and understandin;:, and of e ual justice to all,"
#644# The Preliminary Recommendation on Pst-War Problems formulated
by the Inter-imericsn Juridical Committee at tl.e request of the Third
Neeting of ninisters of Foreiwn Affaire of the Arerlean Republies,

Rio de Janeiro, January 1942, si-ned by :l., Afranio %e iello Franoo,
Oharies G, Fenwieck, F., Nieto del Rio, O, E, Stolk, and P, Campos Ortiz,
adopted,in its conolusion, further admirable theories that ",,,law and
order should be bhased in the future, to the end that a just and perman~
ent peace may be estadlished amonz the nations,.,." and that "Eations

gsa Psuchille, tome 2, (Vol, IV), p, 640-i41,
Jemsup and Dedk, "ileutrality", Vol. I, pp. 8«10,
Butler and ilmecoby, "eyelopuent of International lew”,p, 114,
o Wright, "The Present 3tatus of He.trality”, p, 408, :
#544# Snotwell, in International Conocilisti n, Jenusry 1942, pp, 34-38,
e Hew York Pimes, Vece ber 13, 1911,
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oust resognize in thely» mutual relamtions the . riority of tre noral
law, which is the same for nations as for individuals; and they
oust make thelr oconduct eonform to the fundamental peineiples de-
rived from that law, Ixisting rules of poditive law rust not be
regarded ag fixing permanently the status quo, but rati.er as tie
necessary basis of international order and st.bility pending the
adoption of rules more in accord with the new needs of the interna-

tional community," #546#

Anong -covernment of‘icials, Secretary of étate Cordell.
Bull of the Wnlted States, also President of tte Ar.erican Soelety
of International Iaw in 1941, in i.is speech Bef re the Sockéty's
35th Annual Leeting on April 24, 1941, at wWeshin-:ton, mede s dis-
tinotion between an "ordinary war" and "a ressive war", He sald;
"Too many ppople assume that the present struzle is .erely an
ordinary mm recional war, and that when it co.es to an end the side
which is viet rious will collect indermities but otherwise leave
the defeated nations more or less as they were before the confliet
bezan, This assumption would ,.rove extirely erromneous should the
azgresgor Powers be the winners, As waged by the: this is not an
ordinary war, It is a war of assault by these would-be conruerors,
enploying every method of barbarimm, ypon netions whieh eling to ]
their richt to live in free.on and which are resistin; in self-defensefl
#6464 Robert H, Jackson, the Unite States Attorney--eneral, in his
apsech before the Inter-Acwerican Bar Assooiation, lavana, nn ..arsch

27, 1941, dealared that "the absolute cate ory of neutrality on the

#6464 International Jonciliatiom, feb, 193, Lo, 387, p, 119,
#5464 1iull's epe:eh, in Proesecin;:s f American 5 ciety of In‘ar-
national Ilew, 1941, D. 9,
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ons hand, and belligerensy on the other hand, will not square with
the test of actual state practice, and that, as judrzed by that
prastice, there is a third catezory in which certain asots of nlrtial;
ity are legal even under the law of neutrality...,The only sanetion
that seems available in our ti.es is tihe frecaom of the ri ht-thinke
ing states of the world,...to sive a material implewentation to their
moyal and nationally offieial jud ements as to the justice of a
WAr,see+0 need not now be indifferent as hetween the w-rse and

the better osuse, nor deal with the just and the unjust alike,.,.

A gysten 0f international law which can impose no penslty on a law;
breaker and also fordbids other states to aid the vietinm would be
self-defeating and would not help even a little to realize mankind's
hope for enduringz peace,...li.ese speak a lan:ua 6 understaniasble

to those deaf to the precepts alike of Christian civiligation and of
lwgal oblisation and ssholarship,” #5477 In addition, President
Roosevelt of the Ugited States in Lhis ..essa;e aent-to the armed
foroes and auxiliary services >f the Allie# on Dee, 24, 1942, mention-
ed a:zain the idea;"in defenge of fweedorm and justioe and human rizhts"
which apjeared in yis famous Chiea-0 "Quarantine Speech” five vears
ago (Oot, 6, 1937), #5484

Other fasts whigh are remarkable are that not a small
nunber of states in Asia, Anerica and EBK Lurope are still mailntaining
"neutrality”, some resorting a collective sotion for itx,(Pan-Aueriean)
and that declarations of neutrality,after the outbreak of the present

Wwar in Burope, are pumerous, 7The iia ue Conyentions respeotin: wanemw

#8474 Jaokson's speech, in American Journal of International law,
April 1941, pp. 261, 358.
#sa8f e Hew York Times, Deo, 25, 1942,
Boreohard and hﬂe’ PPle 367-370,
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rputrality are still valid, .very state, above all, secus by no
means to have been prepared to sive up the cdaim for preserving
the exercise of full sovereli mby;mmg soie wiwiwmyx slates even
will not yet sive up theiy domination over other nations,

A1l these faots, on the eve of the conslusion of the
yresent World .Jar II, thouzh 8till not uueh hopeful in view of a
puccess in the realizati n of an ideal Jjust rule of law in the inter-
national com-unity, piggglihe need and practicability of an inter-
mediate theory like mm/Just Collective Partiality, or Just Collestive
Neutrality. The pr:gztogi results hitherto ashieved tend really
towards the establishment of a tent as to thel formal le :slity of a
war rather than the setting up of standards for evaluating its int;
rinsic justice, though the sharaoterizati-n of agressive wars as
orimes fraquently recure in offieial and semi-offieial pronouncements,
A% the same time, the reviwval of the medifvgi sonceptin of juatioce
onmk war b, the Versailles Treaty, wiish recosnized the "wap-guilt”
and the principle of punishment, became already the starting-point
for a movemenl once more,,as i, Joachim Vol Elbe says, to ¢istinguish
between Just and unjust wars, F5497 BENHERSE i profound change in
tre zeneral attitude towards war has coourred, Therefore, this

Theory, at least, and the law for it, muet,and now may, follow it,

In concludin.: this study, I would remind the world of _
three things which are eusential to the successfulness of our effort
towards the above maid goml, The first is tue dusy I loaderéhip in
this period on the part of ureat Jowers and all tie =mwikimwmm states
who are earlier to be convineea of the neceasity of the world's yYsmh

#5494 Klbe, "dvelution of tie Uoncept of Just .ar in International X
lew", Ameriean Journal f International Taw, Oot, 1839,p.687

“688.
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realization of a just pease, 4Ag His Holiness Pope Fius XII says,

"i% 18 inevitable that the powerful states should, by resson of

their greater potentialities and thelr ; wer, play lead.n: r8les,”
$B50¢ A zroup of at least 26 natims, who are "earlicr convinoed",
as shown in 1942 (Jan, 1) at Washinztonm, ineludin~ “reat Powers,
should be able to achiecve somethin: by their deter:ination and eong-
tant efforts under due dircotion, Iord Cecill of Chelwood of Crest
Britain, chief draftsman of the C-venant of tie Lea ue ~f Nations

fn 1919, and winndr ~f the Nobel Peace Prize, #551# Vice-President
Henry A, Wallace of tre Unitei States, eto, #5524 have nade se.arate-
ly provposals for world policin: system by the cooreration of the

four Jreat Powers, Ureat Britain, the United States, Russia and Ohina,
in 1942, The formatirn of a "Bi: Pour" Supreme Couneil ~f the United
Nations has heen reported toh:;7ugg:? way in January 1943, #b5563#

Weo sinmoerely hope that they will run well and not leave the track,

The second thin: is the world's unificetion of spiritusl
civilizations by the parallel efiorts .f tLe Catholic Church of the
West and China of the Last, The Fope's reoomition >£ the coineidense
batween the Catholic Uootrines and the five thousand years old tra-
ditional Chinese philosophy, yarticularly corcerning the coneept of
justice, made an luvaluable ooutribution to the hopeful mnovement of
achievinz the world's just peace, The respectable Catholie Fathers'

mamorable ;004 impresasion on the

#650# sope rius XII's ..e.sam. e, in Ioternati cal vonsiliation, Feb,
1942 89,
¥55 1 Jecil's E%utCment in Dewltt ..acuenszie's repurt ifro. ILondon,
oet, B0, 1942, A,i,, T ronto Daily Star, vot. 30, 1948,
see also Toronto Veily Star, Yee, 29, 1942, (lLondun, FUP), Plmns
for Tryin: War Criminals,
5624 .inllace's speech, in Hew York Times, Dea, 29, 1942,
gee also ¥x-President Hoover's Addrese on "New Approach to
feace”, in New York Times, Dec, 17, 1948, !oover says,
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four hundred ank £if%y nilllon Chinese poople durin: the past hundreds

a and Chinn'c deopatohin: envoy in/
1942 -
to the Pope's Court surely add more 40 tiis coutrilbution, Reeedeckks

The inportanee
of fuch apiritusl unification im shown by the reunification of China
more than two thousand years azo, Tkourh the peoples of the world
to~day are not of one same nation as was the case of the Chinese
Chuen Chu Chan Kﬁb Azes, the disappearance of the idea of racial
disorimination in addition to a universally identical cultural and
spiritual backzround would solve the wumminkmmy problen, A combina-
tion of thess two 2reat spiritual oivilizati-ng would sweep off all
mental obstasles in the way, The peoples of the world must be united
spiritually under the leaderahip of the Pope, loyally and steadily,
'"he wawibk 7Jestern -eoples, particularly, should not for;et the great
achievenents of the Cotholic Chureh in respeat to the establishment
of domasatic social order, the suppression of private wars and the
unifiocation of the European states and nstions in iiddle Ases, That
was really a regrettable trazedy whieh gave rise to the subsequent
an eminent historian,
great wars and the ssorifice of milllons of lives, as/Profdessor
smikéaw Carlton J, H, Hayes of Columbia University says: "While the
Catholie Church remained as the only source of oonstant protestion
agsinst kashisvellianiam, the Frotestant Revolution of the 3ixteenth
Gentury and the consequent disruption of Christendom split and weak-

snsd the one force whioch wiht possibly have offered resistance tp

"vayrt of the fallure %7 win t.e peace last time wans because
we listened to tie slo_an of "win the war Iirst nad diseuus
cence afterwards,'"

Jee also Frrfessor 3,R.Jhow's article in Forel.n 4ffairs, Oat,
1942, snd speech before the mont Tremblsat Pacifis Relations
Gonferenece, Dac, 1042, (Paper lio, 3, vhina Ununeil of the
Gonference.) d@e: -1so flew York Hersld Tribune, Jan, 1943,
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renpant nationalism (narrow and audecious nsti najisc. and raeism),
greedy imperialism, aud immoral diplomasy, with the revoly of
dopsl-ern Europe.a:aiust the capagy and tne vath-lie Jhurch, the

last bulwark of godlaevnl internationalian went down in ruins, and
there arowe fullwgrown in its stead the state-system of wodern
wurove with sll its faults and all its vices, The eveuts of the
fifteenth and sixteenth eenturies brou-ht into bold relief the truth,
as .».r, David Jayge :ill puts 1t, "that, as in the eonstituti n of
ginzle silales tihe diasolution of monarchy pressents no other alter-
rative than rnarchy or self-government, so in the relmtions of
inderendent sovereignties, war and dipwlomacy beeocne the inevitable
gubstitutea £-or e:.pire,”(.il1l, 1158), . en the Loly Roman .. pire
fatled to exercise a enersl seculayr dorinion, as it failed in the #
frwrteenth century, and wheun tie rapacy was no 1l n ey universally
reo -nized as a tribunal ol laet res rt, as befell in tre sixteenth
century, the security of nati ns hencef:rth became wholly dependent
upon armed frroe >n the one handg or upon intelli ent sssociatisn
for mutual safety upon the other, Unhappily for nodern JSurope, the
agpiration after territorial s randize .ont became the passi n of
the . reater Biates at the very nouent when the vatholio Chureh,phe
traditional -uardisn of peace and internati nal comity, was least
able to defend the rich¥s and liherties which it had sousht to proteet,
Intellizent a:goiatton for mutual support waes aascordingly pushed into
the limbo »f forzotten dreaus, A4And internati - nal war has loum9§

lay er ti:an internationsl pwsce ln the anuels of 1. .dern history,"#66&#

(suppleme.t 1o $549%: Barand .u, "le 3ystéme Juridicue de 1la
S.o0icté des watl ue pour la Priventi n de la “uerre(Tarism,
19%33),p, 280 ot se .. V. renhein, Vol, Il. PPeliT=8, J ¥ ili~
1 o8, "Chapiers sa Jurceat Interuational iaw", (N,Y,,1929),

Pe 72, e lea ue »f netl.ne rublieati us, VII, iolitienl,
1938, ViI, 1,(Pec, *. 7. 1938, VviI), p. Bl. Report of the -
Special Committee tn Study the 4sp.llestl n I tie rrinel I
es of the Lea_ue Civeunsnt, Peb, 2, 1V38.:
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lastly, I wuld renind ncalr the world T tre words

of housieur Pasoal, as cited by .rofossemwr Fayp,aré 7 the Université

de .ondvej.

"La justice sans 1a force o8t irpulesonte,
la forgce sans la justice est tyrannique,
La ‘uatilce sans force cst c-ntreditte,
varoclll qu'il y a toujours des nméchans,
la frrce sans la justioce est mcousée,
Il faut donoc nettre ensemble ls justice et 1a forece,
8t pour cela Taire gue oc gui est juste soit fort,

ou que ce qui est fort g it juste.," FEEBL

(" wudl-Jbun Ta)

EpERE

#5544
#555#

"lgr Cruncil Plan f Al1ies wvolvin - with Russia and China”,
e lew York P4 .es, Jau, 16, 1w 3, (Mop vt Dy Je..e lawrence
f£yor1 inar in ton), “The Renort snys alsos "Fresident Rooge-
velt .as neon tr,in, v, porsuwade £ri.c  Loalt.er Jlurchlll
ty 4ive up ris o wosition t» any discussion now ~f poste

war plannin_,...viuse = pricceip.l psoode . oue Iromed out

wiruld he the post-war stetus »f the British Commonwealth
terrigodbies, especinlly India," , L
Hsyas, ".ediaeval Diploiacy”, in wnlsh, "The itlst ry a@.d lae
ture >. internatl nal Telotions”, WRE, .. -89,
Pensfes do Pssceal, in Tsoraréd, "The Ouest Y »r Peace”™, 1940,
front po e.

o et — P o
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PRION OF Tui. SUAJUS o SON-BELLIWSRLLCY IH IN. SRNATIUNAL 1AW

(EhoD, (Sei,-01,) Thesis---by Hwal-Chun Iu)

Contributions of this atudy:

[1) "The first book on this subjeot in the world market,

{2)

(8)

(4)

(5)

(6)

Original Resesarch:-

{A) An orizinal study of the Uhinese theory and prastiee
in this field since Ber ancient times,

(B} An orizinal study of the «Jestern theory and practive
in this field since ithe anclent times,

(C) An rizinal study of the new factsfand theories up to

,cases,

date (World Var II).

(D) A systematic collemtion of maperisls which may faei-
litate the work of study in this field by other

wrliters,

First to make a classificatinn of tie status of non-belli-

serenay tozether with a survey of its evolution sinece

the anclent times to date,

the
A new theory toether with its machinery and m/criteria of

Jjustice,

The exposition of the 3rand contributi .ns of tle Catholio

Chuych since the Lilddle Ases,

Other critics and opinions are iven on nany oeccasions,



