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THE PROBLEM _

The problem of punishnent resides 1n the plausibility‘
of 1ts Justification Philosophers have grappled with this
problem for centuries and the arguments they have offered to
Justify the 1nstitution of punlishment appear to be elther re-

tributive or utilitarian in nature.

Writers on the legal justification of punishment polnt.

out that- punishment may be justified by retribution3 deter-
rence and reformation

Literature on the subject identifies the retributive
theory of punishment with 1ts conndetion with guilt, and the
utilitarian theory wilth its deterring and reforming effects.

For retributivistsl ‘the intrinsic value of punish-.
ment 1is punishment itself No other effect should be ex-
pecPed of it, such as deterrence and reformation In fact,
retributivists object to the application of punishment for
these purposes, contending that to do so, would imply the
justification of punishment of innocent people. .

- By contrast, the utilitarian argument.cffers‘a more

flexible approach to the problem of punishment, the utility

of which is established by its deterring and reforming ef-

15.1. Benn, "Justification of Punishmeézz, Encyclopedia of

Philosophy, P.E. Edwards ed., New York: Macmillan & Free
Press, 19%7, 8 vols., vol. 7, p. 30

—1-
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fecﬁsl, the ultimate end of which 1is to bring happiness‘to

the greatest number, not only by physilcally remdving the of;
fender from the community2! but also by removing from him .
the desire and capability to offend and, through his example,
also deter others from crime; | -

Retributive3 and utilitarian' theories remain vehemen-

-

L3

1Ibid.,'p, 31. See also G. Ezorsky ed., Philosophical Per-

spectives on Punishment, New York: State Unlversity of New
York Press, 1972, pp. xi-xvii.

2“The power 1s taken away'by'physical'}estraint. To take a-

way from an offender the will to offend again, is to reform -
him; to take away the power of dffending is to incapacltate
him." J. Bentham, The Principles of Penal Law, J.;Bowring
ed., Edinburgh, 1838-03, vol. 1, p. 366. (Hereafter cited
as P.P.L. and page number). ' '

- 36.w.F. Hegel, "Punishment as a Right", Thé_Philosophy of

: Right, T.M. Knox trans., London: Oxford University Press,
1969, sec. 100. ) _

H.L.A. Hart, "Prolegomena to the Principles of Punishment", -
Punishment and Responsibility, Oxford: at the Clarendon
Press, 1968, pp. 1-13. : '

K.G. Armstrong, "The Retributivist Hits Back", Mind, vol.
70, 1961, pp.- 471-490. ‘ .

. ‘\ -
H. Morris, "Guilt and Suffering", Philosophy East and West,
. vol. 21, 1971, pp. 419-434,

uK. Marx, "Capital Punishment", Marx & Engels: Basic Writings .
on Politics and Philosophy, L.S. Feuer ed., New York: Double-
day, 1950, B. 4B8. -

T.H. Green, Lectu}es on the Priﬁciples of Political Oblipa-
tion, London: Spottswoode, Ballantyre & Co., 1960, pp. 180-205.

J. Rawis; "Two ConcepfS'of Rules"™, The Philosophical Review,
vol. 4l ;955, pp. 3-32.

T.L.S. Sprigge, "A Utilitarian Reply to Dr. McCloskey", In-
quiry, vol. 8, 1965, pp. 264-291.
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ly' opposed to one another. Many authors on the subjeét con-,
.tend that the quarrel lies in the justification of punish- “

ment and the kinds of punishment retributivists and utilita-

rians mete out.

What 1s lost from sight is the fact that the dispute,

s

~although endless, 1s a famlly one. The two schools of thought

.

have divided between themselves one definition of punlshment,

so' that either one is correct in claiming to be more orthodox
- 1- . . .

than the other.

The Oxford English Dictionary defines the verb "punish" -

. ‘ : . . N P
as - . ' : o - qj
’ . . V . * ‘ . A\l l/‘r.{b.

.1l. to cause (an offender) to suffer an offence; to .
subject to judlclal chastisement as retributive

or requifal; or as a caution against further
transgression; to inflict a penalty on.

2. to requite or visit (an offence, etc.) with a
penalty inflicted on the offender; to inflict a
penalty (for something)
While  the retributivists adhere to one part of the de-
. finitiom, that punishment should be inflicted because a - -law has
been broken, the utilitarian's view is that punishment ils a
caution against further wrongdoing
Utilitarians view the retributivist stance on punishment
as based on the "lex talionis" principle, while retributivists
regard the utilitarian position as aiming, if necessary, at -~
punishing innocent people 1n order to deter would-be wrongdoers‘

-
&

lThe Oxford English Dictionary, unabridged ed., Oxford : at

the Clarendon Press, 193671, first published in 1933, 13 vols.,
vol. 8, p. 1603.
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~and, in the process, bring greater happiness to the grééfest

number.
This conflict has become cruclal in recent studies of
Bentham's position on'pugishment. More specifically, J.D.
Mabbottrzand H.J. McCloskey2 identify Bentham with the utili-
tarian theory of punishment, in rejecting which they advoéate
a retributive stance as a more humanitarian way of dealing
with the problem of punishment, because 1t emphasizes gullt
and desert. Mabbott contends that boﬁh reformation and de-
terrence Justify tge punlishment of the innocent, as 1n the
case of a person believed to be guilty, and condemned, by
those likely to commit fhe same crime in future; or in the
-~ case of a manlwho is repdtedly bad, although not necessarilly
tiﬁg-cﬁimingl, but charged as such. His objJectlon to deterrence
)and ‘reformation is based on the argument that thelr proponents
only seem to consider the_consequenceé of punishment, and not
its rightful appiicat}on. A person could be justly punished,
but this would hot ngiessarily deter othefg; or he ﬁight be

reformed wit eing punished. Furthermore, on Mabbott's

view, punish

rarely reforms criminals, and never deters
others, according to the evidence of prison authorities dis-
couraged by the failure of punishment.

Because Mabbott identifles the utilitarian view of the

17.D. Mabbott, "Punishment", Mind, vol. 48, 1939, p. 152.

2H.J. McCloskey; "A Non-Utilitarlan Approgch to Punishment”,
Inguiry, vol. 8, 1965, p. 254. :

K
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ends of punishment with the.Justification of the means, he
rejects the utilitarian theory on th? grounds that punilsh-
. .ment need neither deter nor reform. He feels that the uti-
litarian theory 1s‘unable to deal with the justification of
| punispment. Although his arguments lean heavily on -Justifi-
cation, tﬂey betray him as actually questioning just that.

Twenty-six years after the publicaéion of Mabbotti's
article, McCloskey continued the attack against the utilil-
tarian position, arguing that 1t aimed at preventing future
ecrime, with very little thought belng given to whether the
culprit is the actual offender. For him punishment is jus-
tifiable only in the case of someone who, being é responsi-
ble agent, commlits an offence.

McCloskey rejects not only the utilitarian justifica-
tion of punishment, but its purpose as well. Hls positlon
15 thus as inadequate as Mabbott's, for it does not confront
the whole theory of the utilitarian system of punishment.

.The retributionist position is more tenable because 1t
inflicts punishment when a crime has been committed; utilita-
riané, on the other hand, support sufféring as a form of
"social surgery or qu§rantining."l This is hardly an argu-
ment to_qustify punishment as useful and hence just. On the

>4
contrary, 1t accommodates unjJust and undesirable punishment.2

,1Ib1d.;-:p/. 254)
2What is’ shocking about this, and what most utilitarians now
seek to avold admitting to be the 1lmpllication of utilitaria-
nism, is the implication that grave injustice in the form

o .cont'd
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74}’; A.C. Ewing also finds the utllitarian position on pun-
}shment unsound _s%nce a purely deterrent theory leads to
drawbacks and papadoxes. |

(1) as long as there are any criminals left undeterred,

punishments should be made as severe as they can possi-

bly be; (2) there is no special connection between

guilt and punishment; (3) 'if in any case the punlshment

of the innocent should deter as much as a punishment of

the guilty which would cause equal pdin, it 'would be

equally Justifiable.l

More recently Mabbott and McCloskey have gained the sup-
port of C.K. Poubko, who argues that’, since according to the
utilitarians the value of punishment lies in its deterrence,
it can be inferred that such a value would justify harsh pun-
ishment for trivial offepnces. But considering that the utili-
tarians regarding both punishment and offence as evlls operate
on the assumption that prevention of mischief promotes happi-
ness, they assert that the amount of punishment should not

exceed the evii of the offence. From this Eoupko draws the

conclusion that:

of punishment of the innocent, of those not responsible for
thelr acts or harsh punishment of those guilty of trivial

A offences, are dictated by thelr theory. We may sometimes
best deter others by punishing, by framing, an innocent man
who 1s generally believed to be gullty, or by adopting rough
and ready trial procedures, as 1s done by army courts martilal
in the heat of battle in respect to deserters, etc.; or we
may severely puplsh a person not responsible for his action,
as often happens with military punlshments £0T Gcnardice, and
in civil cases involving sex crimes where fhe legal definil-
tion of insanity may fall to cover the relevant cases of in-
sanity. Sometimes we may deter others by imposing ruthless
sentences for crimes which are widespread, as with car steal-
ing and shoplifting in food markets. (Ibid., pp. 253-4).
lA.C. Ewing, The Moralilty of Punishment, Montclalr, N.J.: Pat-

terson Smith, 1970, first publ'd.in 1929, p. 55.
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punlishment for Bentham 1s Justified if 1
deters and if.the suffering involved({is not .
greater than that which would result
were not punished.l
Yet examination shows that while all ese scholars re-
gard Bentham as the maj)Jor representative off the utilltarlian
school and supporter of its theory of punighment, none of

them has investigated whether his actuzal position dh this sub-
ject differed at all from that of traditional utilytarians.
In addition, sihcg there 1s no study showing Benthalp's view
as retributive, he has beén absociated_only witﬁ“f e utilita-

rian schoolﬁi

The purpose of this thesis is to deliﬁeaté the confllct
between the interpretation of Bentham's positlon pn the prob-
lem of punishment by contemporary philosophers, and his ac-
tual contribution to the problem. We shall support the hy-
pothesis that Bentham's theory of punishment aimed at preven-

tion of crime.

lC.K. Poupko, "Political ‘Ideas Underlylng the Utilitarian Ap-
proach to Punishment", Philosophy Today, vol. 18, 1974, p. 288.




INTRODUCTION

Since Mabbott published his article.in 1939, scholar-
ship on punishment has concentrated, almost exclusively, on
the problem of‘its justification, causing two sides to be
formed, one supported by retributivists, the other by uti-
1y tarians, neither one of which has ventured to question
hat, specifically, Bentham s position on the matter en-

talls.

.-

Because preclous studles onvpunishment only alluded
to Bentham's work on the subject, mainly on the assumpfion
that his stance would be, perforce, utilitarian, one can-—
not but observe that contemporany philosophers have either
underestlimated or misunderstood the significance of his con-
tributlon to the problem of bunishment, especlally capital
punishment

‘ In order to illustrate Bentham's position adequately,
. we shall deal with his approach to various kinds of punish-
ment. Emphasis will be glven to the death penalty because
this apnears to be his greatest contribution, which has been
overlooked by contemporary writers on the problem.

One of the authentic sources for the formulation of
Bentham's theory of punishment is his letter to Rev. John
Forster. In it, Bentham acknowledgea therinfluence of
Cesare Beccaria and Claude Helvetius 1in expounding his pfin-

ciple of utility, in promoting the happiness of soclety,

-viii-
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and as a means to determine what is right or wrong. He also
admits that both William Eden and John Howard influenced him
in advocating the change from fransportation punishment to
hard labour, houses for which were to be built thiroughout
England. We shall illusﬁrate how Beccaria's influence and
Bentham's own k;owledge of law led him to reject William
Blackstone's vliew of the laws of England.

wé also gather from this letter that Bentham 1s pre-
occupled wlth the formation ofla plan for a éeneral reform
in Jurisprudence, by doing which he 1is fin;;ly "determining
upon fixed principles  (what ought to be the.law) the best
law under every head of Jurisprudence." Also, in this re-
form he ihvestigates "who should make law?" (the monarch or
Parllament), and how "ex post facto” punishment are applied.

in reading this letter, ﬁe realize that Bentham classi-
fies offences into those against the person, property, repu-
tation and condition. He suggests that his theory deals with
different kinds of punishment.

. Finaliy, this letter also provides us with information

on the fexts Béﬂthém used to formulate his theory.

Bentham first outlined the purpose of puﬁishment in A

Comment on the Commentaries, and later expounded it in A Frag-

ment on Government, Panoptlcon versus New South Wales, The

Principles of Penal Law, An Introduétion to the Principles of

Morals and Legislation, and Of Laws 1n General.

From these works relevant passages will be extracted, de-
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scribed, analysed and interpreted. These wrltings are speci-
fically selected because through them Bentham aftempted to
answer the question: What 1s the purpose of punishment? We
shall pursue the eiplanatory "why" underlylng his writings.
Qur purpose is not to criticize the various interpreta-
tions of Bentham; in fact, this thesis does not concéntrate
on criticism at "all, rather 1t attempts to explain, analyse,
syntheslze and describe, historiéélly, the problem of the pur-
pose of punishment according to Bentham, relying as much as
possible on hils own style and words.
This thesis is.not however meant to be, in any way, a
definitive statement of what Bentham either says or implies
in any of his writings. Rather, it suggesté that he con-
tributed to the problem of punishment far more than his
critics give him credit for. That 1ls why we hope that the
readers will return to Bentham's work with the intention of
ascertaining for themselveé some of the claims made in this
thesis. Tt is only-after such an investigation that Bentham's
position on punishment, and-ips purpose, may clearly emerge.
The thesls will.be dividéd into six chapters.’ The
first is a background chapter whose purpose 1s to provide us
with the necessary knowledge fqr unéerstanding Bentham's no-
tion of punishment. In the second, we shall establish
Bentham‘s positionrin refgting‘the objectives of the New
South Waies project, ﬁisapplied punishment§ and'Bléckstone's

notion of the three forms of government , the British Constitu-
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tion and supreme power. In the third chapter we shall brief-
ly examine Bentham!'s perspectivé on punishment, together with
the retributivists' and utilitarlans' positions,” in order to
offer a general view of the problem. In the fourth, we shall
demonstrate how moral sanctions and legal punishments prevent
crime. 1In ﬁhe fifth, we shall examine the role of torture
and imprisonment 1in pfeventing erime through physical, moral
and religious means. In the sixth chapter we shall analyse
Bentham's position on capital punishment in order to estg—
blish the reasons behind his rejection of 1it.

Finally, we shall formulate the conclusion to be drawn
from this study. § ‘

The bibliography will-be divided 1into four parts: works
by Bentham, works on Bentham (although some books and articles
are’only partially on him), works on punishment and ones on
uti;ifarianism. |

This selection has been made 1in order to provlde a
general perspective on util;tarianism in relationship»to éun—

ishment and, 1in pérticular, a perspective on Bentham's posi-

tion.on.the problem at hand.



"~ ABBREVIATIONS

- c.C. = A Comment on the Commentaries

Corr. = Correspondence

F.G. = A Pragment on’ Government

I;P;M.L. = An Introductlion to the Principles of
Morals and Legislation '

0.L.G. = Of Laws in General

P.P.L. = The Principles of Penal Law.

P.V.N.S.W; = Panopticon versus New South Wales

Works = The Works of J. Bentham, J. Bowring ed.,

(1838-43), 11 vols.

S
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. CHAPTER ONE

THE GENESIS OF BENTHAM'S IDEA OF PUNISHMENT

Bentham's concept of punishment is interwoven with his
view of law reform, penal reform and parliamentary reform.

;In order to syntheslze these 1dea$ a@equateiy; we
shall briefly analyse the influence of Beccaria,leden and
Howard2 on Bentham's thought. Finally, we shall extract

3

Bentham's idea of punishment- from his criticism of Black-

stone's view of laws.
. ’ h ]
From Bentham's letter to Rev. John Forster we learn
that he was preoccupled with the writings of a Théory of -

Punishment. He states that he has consulted Cesare Beccaria's

(1738-1794) book; On Crimes and.Punishment? and the Empress

of Russia instructions for 1aw, and acknowledges that they I o
have gtven him fresh incentive and further light on the sub-

Ject of punishment.

lJ.'Bentham, Corregspondence of J. Bentham, Collected Works of
J. Bentham T.L.S. Sprigge ed., London: Athlone Press, 1968,
vol. 2, pp. 98-114.

2Ibid. .

3J. Bentham, A Comment on the Commentaries and Fragment on
Government, Collected Works, J.H. Burns and H.L.A. Hart eds.,
London: Athlone Press, 1977. (Hereafter referred to as C.C.
and page humber).

uBehtham also acknowledges Beccaria's influence on punishment

and the Greatest Happiness Principle in P.P.L. vol. 1 pp.
hhh_5,
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In his letter1 Bentham also suggests that both his and
'Beccaria'; books would answer questions pertaining to crimi-
nal jurisprudence. He 1s consequently delighted that the
Government of Moscow, which requesteé thaft some jurists stﬁdy
several questlons regarding this ﬁopic, finds these books of
great interest.

Bentham is primarily interested in the formatlion of a
plan for a general reform in jufisprudence, "determining upon
fixed principles (what ought to be the law) the best law

under every head of jurisprudence."2

Beccaria's Influence

Beqcaria's alm was to correct the western Judicial sys-
tem by abdlishing capital punishment, long #entences and pro-
cedural injustlces. For‘this reason his book3 has a great im-
oact on the west?rn penal Procedure and greatdinflueﬁce on
Bentham's thought. |

Bentham édopted from Beccarié the view that punishment

is Justified 1f it prevents crime. Through Beccaria's notion

of the Greatest Happiness Principle and punishment?; Bentham

1

“Bentham, Corr., op. cit., p. 100.

°Ibid., p. 100.

3C. Beccarla, On Crimes and Punishments, H. Paulucci trans.,
Indianapolis: Bobbs-Merrill, 1963, first published in 1764.°

u"If we glance at the pages of history, we will ‘find that laws,
which surely are, or ought te be, compacts of free mén, have

been for the most part, a mere tool of the passions of some,

or have arisen from an.accidental and temporary need. Never

have ‘they been dictated by a dispassionate student of human.
nature who might, by bringing the actions of a multitude of

men Into focus, consider them from this single polnt of view:

the greatest happiness shared by the greatest number." Ibid., p.8.
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formulates the utilitarian concept of punishment, according
to which: "The good of the community cannot require, that
any act should QE made an offenée, which 1s not liable, in
some way or other, to be detrimental to the community."l
He arrives at thils position by applying two principles,
practical and ethical: the practical enforcement of pru-
dence by legislation belongs to the fieid bf public ethics,
whilch alms at the happiness of the community; whille private
ethics leads man's actions towards his own happiness.2

Beccarla influenced Bentham's position on punishment es-
pecially in the areas of purpose of punishment, the notion of
infamy, the use of torture and capital punishment. We shall
see thls in the subsequent chapters.

Although Bentham acknowledges that he 1earnt‘the princi-

ples of utility from Beccarla and Helvetius3

, this notion was
not forelign to the British philosophical trgditidn; in fact,
it 1s very possible that some of Bentham's utllitarlan for—
“mulations, especially-his idea of communél pleasureu, tgok

shape after reading the Earl of Shaf‘tesbury‘s5 book, An In-

lJ. Bentham, Collected Works of J. Bentham: An Introduction to

the Principles of Morals and Legislation, J.H. Burns and H.L.A.
Hart eds., London: Athlone Pr., 1970, p. 188. (Hereafter the
book will be referred to as I.P.M.L., and page number).

2Tbid., p. 282-6.

3Bentham, Corfespondeﬁce, vol. 2, p.

anrl of Shaftesbury, An Inquiry Conterning Virtue, Selby-Bigge

ed., British Moralists, 2 vols., New York: Bobbs-Merrill, 1964,
first published in London, 1896, vol. 1, p. 40. :

JAnthony Ashley Cooper, 1671-1713.



=N

The Genesls of Béhtham's Idea of Punishment

quiry concerning Virtue. He was also familiar with F.

Hutcheson's book™ (1694-1746), On the Nature and Conduct of

the Passlions and Affectlons, in which he demonstrates that

man's actions aim at the public good; and with D. Hartley

(1705-1759), who in his book Observations on Man tries to

explain the orlgin and nature of passions in general, and
introduces the ldea that passions are states of considera-
ble pleasure ar pain.2 Bentham was also acquainted with W.

Paley's (1743_%805) book The Principles of Moral and Poli-

tical Philosophy, in which he defines virtue as "the doing
good to mankind, in obedience to the will of God and the

sake of everlasting happiness."3

Bentham would agree that
~God's will and the desire for everlasting happlness con-
stitufe moral obligation.

Bentham concurs with David Hume‘su (1710-1776) rejec-
tion of the laws of nature becausé Hume has clearly ex-

plained how man 1s at the mercy of two masters: pliasure

and pain.5 Bentham and Hume maintain that man is control-

lF. Huctheson, On the Nature and Conduct of the Passions and

Affections, Selby-Bigge ed., British Moralists, 2 vols, New
York: Bobbs-Merrill, 1964, first published in London, 1896,
vol. 1,'p. 393. '

2D1 Hartley, Observations on Man, 2 vols., New York: Garland
Pubns., 1971, vol. 1, pp. 368-9. '

3w. Paley, Pfinciples of Moral and Political Philosophy, Selby-
Bigge ed., British Moralists, 2 vols., New York: Bobbs-Merrill,
1964, first published in London, 1896, vol. 2, p. 357.

4

J. Bentham, A Fragment on Government, in A Comment on the Com-
mentaries and A Fragment on Government, Collected Works, J.H.
Burns and H.L.A. Hart eds., London: Athlone Press, 1977, p.
439. (Hereafter referred to as F.G. and page number).

5
( . - -

Bentham, LI.P.M.L., p. 11. N,
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led by interest, and not by natﬁfal laws. People observe law .
.Insofar as law protects their interest3  So too, gur'politi—

cal duties are ﬁothing but a convéntion,,and the premises of
- obedience and promise are rooted in p&biic opinion. Bentham’

and Hume reject‘ghe social contract theory because they think
- -conventlions are mdre bindingl. Nevertheless, Bentham, accept-

ed Beccaria's view on punishment desplte this latter's ad-

hereﬁce‘to the soclal contract theory of state.

We hﬁva made“specific reference to these writers' works

because Bentham lived and wrote between 1770-1830, and it 1is

likely that they had some 1lmpact on his formylatibn of the

s
EL . o

Greatest Happlness Principle. _
In addition, the letter to Forster alludes to William <4 -

Eden‘sfbill in Pafliament alming at changing transportation

“punishment into hard labour to be served in England. But

Benthé& dlid not think the biil weﬁt_far enough. While, though,

this bill rekindled Bentham's belief in this reform, John |

Howard's book, The State of Prisons in England and Wales (1777),

strengthened his falth in it by-shﬁWing him the ﬁay. . Bentham

remarks:

His book 1s a model for method and for tHe soTt of stile
that is competent to his subject. He caprries his plan
with him in his head. He is set down,at “the door of a
prison, makes enqulries under a certain number of heads
which exhaust the subject, does his business and drives
off again to another. His thoughts, his conversation,
his wrltings are confined to this one object. Prospects,.
palaces and pictures he passes by with an indifference
equal to that of the Cynic and much better groun_ded.2

1Bentham, F.G., pp. 439-447; D. Hume, Treatise of Human Nature,
T.H. Green and T.W. Grose Eds., 4 vols~, Aalen: Scientia Vig.,
1964, first published in London, 1882, vol. 2, pp. 300-28.

2Bentham, Corr., op. cit., p..106.
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Bentham observes that Howard is extremely busy and lives
a hard life; he admlts that his fleld work has greatly in-
spired him, although his ploneering ldeas were,at first quite
difficult for Bentham.

Undoubtedly, Eden's book, The Principles of Penal Law,

his hard-labour billl and Howard's book influenced Bentham to
venture into ilntroducing the panopticon prison system.

Bentham bgganlgg develop a notion of punishment in re-
action to Blackstone's1 Qiew of the laws of England in general,
and municipal law in particularg. In our discusslion we shall

confine ourselves to Bentham's crificism of Blackstone's in-

terpretation of municipal law, set out in the Commentaries on

the Laws of England, and delivered as a set of Oxonilan lectures

concer, jhg the laws of England. These lectures covered the

3

follbWiﬁg areas: law in general, Municipal law~, common'law,
statute law, interpretation of law, and parts of law.
According to Blackstone common law is an ensemble of

established rules and maxims that state, for example, "the

lpirst Vinerian Professor of English Law at Oxford. He was the

author of the Commentaries on the Laws of England.

2By municipal law Bentham means statutory law as opposed to
Blackstone's laws of Nature. Because England has one central
government, municipal |law 1s natlonally compared to provincial
or state law in -Canadg and USA.

3J. Bentham, A Comment the Commentaries and A Fragment on
Government, Collected Wbrks, J.H. Burns and H.L.A. Hart eds.,

London: Athlone Press, 1977. (Hereafter referred to as C.C.
and page nuymber). ' . :
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king can «do no wrong." ﬁe views sta£ute law as being public

or private, declaratory or remedlal, whose functions are en-
larging and restralning. He notes that since legislature

allbws great room for partiallty and oppression, lawaghould

not be interpreted as being legislativei_ For Blackstone, law -
comes from Néﬁure, the Revelation, Nations and Municlpalities.

' Blackstone points to the following as being the essential parts
of law:.Declaratory, Directory, Remedial and-Sanctional. Bentham
found faults with all these notionéu We shall examine his re-
action later. We shall now tﬁrn to Blackstone's notion of law

. . o
in general and municipal law in particular. -t

LN
Blackstone '

Blackstone‘defines law in{general as "a rule of action,
which is prescribed by some supésior, and which the inferior
is bound to obey."1 Because hisxﬁiéﬁ of laws is derived from
those of nature, he defines municipal law as: "A rule of
civil conduct préscribed by the supreme power in a state, com-
manding what i1s right, and prohibiting what is wrong."2 In-
stead of explaining what municipal law is, he dwells on the
vEéw that soclety originafed from a single family to develop

first into natural and then into political soclety.

The Nature. of Law
Blackstone interprets law in general as moral law, gra-

vitational law and laws of natidns. He identifies the origln

Ibid., p. 5. : | . ”

— &

Ipid., p. 38.
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and characteristic of these laws with the creation of matter. _

When the supreme being formed the universe, and
created matter out of nothing, he impressed cer-
tain principles upon that matter, from which 1t
can never depart, and without which it would
cease to be. When he put that matter into mo-
tion, he established certain laws of motion, to
which all moveable bodles must conform.,

He points out that®man conforms to these laws because
God created him with, free will and the faculty of reason to

follow the immutable laws of human nature.

‘The Purpose of Law

Blackstone divides'the'function of law into four parts:
Declaratory, Directory, Remedial and Sancticnal. He explailns
that the declaratory part2 défines the rights to be observed,
while the directory spells'out the-consequénces of non-obser-
vance of those rights. The purpose of the remedial part 1s
to restore a man's private rights, or redress his private
wrongs. The sanctional or vindicatory part of law 1s what
establishes the penalty to be applied to aﬁyone who commits

public wrongs, or neglgcts his dutles.

Bentham
After considering Blackstone's overview of laws, we shall
turn to Bentham. He maintains that common law should not serve -

as law because nobody would know the validity of 1its obligation.¥

lBentham, c.C., p. 8.

°Ipid., p. 59.

%

‘R.H. Graveson, "The Restless Spirit of English Law", Jeremy

Bentham and the Law, G.W. Keeton & G. Schwarzenberger eds.,

Westport: Greenwood Pr., 1970, first published.in UK, 1948,

ch. 6, pp. 101-121. 1In this chapter Graveson tells us that
cont'd
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Bentham believes that the role of statute law is to restraln
man's conduct, and criticizes Blackstone for not considering

"what 1s it a statute should enlarge'in.order to be an en-

iarging statute or r in order to be a restraining one."l

For him the leglslature ghou d interpret the law; and the end

of law should be the .suppres on/ahkmischief. .Finally he polnts

out that Blackstone forgot to mention that part of law which
.

lays down the punishment for any public wrong or neglect of

one's duty. With these general comments in mind, we shall

now proceed to his definition of municipal law.

Bentham defines law as follows:

A law may be defined as an assemblage of signs de-
clarative of a volition conceilved. or adopted by the
sovereign in a state, concerning the conduct to be
observed in a certain case by a certaln person or
class of persons, who 1n the case in question are
or.are supposed to be subject to his power: such vo-
lition trusting for its accomplishment to the ex-
pectation of certaln events which it is intended
such declaration should upon occasions-be a means
of bringing to pass, and the prospect of which 1t
is intended should act as a motive upon those whose
~conduct is in question., '

Bentham's definition of law elucidates that law should
be the will of the legislator. Accordingly, he feels that on
the one hand each of the following terms: Command, Command-

ment, Order,'Injhnction, Precept, Decree, Statute, Ordinance,

Bentham's emphasis lays on the méthod of making law;, not on
its content, a fact that coloured most of his theories and

madg-him an iconoclast with regard to the English system of
caég\laﬂx}n general and the doctrine of precedent in particu-
lar. -

oy _ ’
Ibid., p. 135;

2Ji Bentham, Of Laws. in General, p. 1.
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Edict, Constitution, Regulation, Estaplishment, Institution,

and Mandate1 conform to his definition. On the other, he }
realizes that they do not, but he uses these words 1ln order

to give the term Law "a general idéé."2

-

The Nature of Law

Bentham does not see how Blackstone, interpreting moral
laws,; gravitational laws and lays of natlons as derivative
~of laws of nature, connects them to«the principle of Jjustice
and human felicity.3 The difference between Blackstoneland
Bentham is that the former identifies the laws of England
with those of nature, while the latter's concept of law i1s
legislative. .

According to Bentham, Blackstone, lnstead of "teaching
us Jurisprudence, chose to lecture us in Divinity",u especial—
ly on how the laws of nature are related to the Divine.

For Bentham, natural laws do not sanction a person's
behaviour; rather, 1t is consclence..and fear of law that a-
chieve this purpose. Consequently, Bentham's concern with
Jurisprudence 1s tq show that‘the will of the legislator re-
presents the sanctional part of law.which restfains through
conscience and respect of law.

Bentham eriticizes Blackstone's use of the words "right"
and "wrong" because it does not agree with their legal defini-

tion. For Bentham, the word "right" denotes an act which

l1pig., p. 10.

“Tpid., p. 10.

3Bentham, c.C., p. 18.

uThid-‘ n.21.
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conforms to law, and "wrong" one that is likely to briﬁg pun-—
ishment as 1its consequencé. For this reason Bentham find;

_ Blackstone's statement "the king can do no wr'ong"1 (aqpaxim
of common law) invalid, ambiguous, paradoxical, and meaning--
less, and advises that the statement should rather be inter-
preted to say: "the king cannot_do any act that 1s wrong
without subjecting himself to punishment."

Bentham also object to Blackstone's definition of com-
mon law as established customs and maxims because people.would
not know what they are, and their Validity would be hard to
prove. He argues that, for established customs to be legal,
they must undergo the legal process to make them oﬁligatory
so that punishment can be applied if they are not observed.

Bentham advises that the definition of law should care-
fully state what is law and what is not, in order“to d@tér— |
mine wvalidity, utiiity and observance of the law. He belleves
that a clear un@grstanding of law in general would lead to a

L3

more precise interpretation of law in particular.

, Bentham rejJects Blackstone's definition of law as '"rule

of civil conduct prescribed by the supremé power 1n a statg
N

commanding what is right and forbidding what is wrong"2 - be-
cause this def%nition implies that sovereignty is external

or has a theocfatic origin. TFor him the definition fails to
show the connegfion between municipal law and the supreme po-

Q
wer that makes it, and how the law commands and fordibs.

Ibid., p. 180.

Ibid., p. 38.
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He rejects Blackstone's view of municipal law because
it implies the presence of a supreme power that can be traced
back to the despotic rules of feudal or Roman times. He ob-
jects to external sovereignty because it would allow monarchs
and judges to ‘be law makers, thus justifying tyrannical and
oppressive‘laws. Misrule and injustices arise out of the
monarch's" corruption and abuse of power, both of which find
justification in common law, as happened in feudal times.
Bentham attributes the failure of law to 1ts partlal, tyran-
nical and oppressive application on the part of the Judges:

.a fact that brings him to declare: "I might move for shutting
up Westminster Hall and for throwing all law books into the -
fire."l It would be hard to disagree with him.

Laws of nature form the core of ﬁlackstbne‘s thought;
he interprets laws as divine; he relates natural soclety to
civil government, and aqcepts that the common law should serve
as the law of the country. Since Bentham doubts Blackstone's
view of law, he questions: where 1s 1t prescribed? how can it
be prescribed? what is there in it to prescribe? who made 1t?
who prescribed it? of whom is it the will?

Because Blackstone adheres to the laws of nature, he
faills to notice that_ghe effectlveness of tzs,law is in the will o

of the leglslator.* Instead he interprets the dijfctory and san-

lhentham, C.C., pp. 18-19, 143,

°Tbid., p. 43.

* "

L.J. Lysaght, "Bentham and Legal Theory", Northern Ireland

Legal Quarterly, ¥l. 24, 1973, pp. 385-398. 1In his article

Lysaght presents the four ways which, according to Bentham,
cont'd
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ctional parts of law as vindicatory, and identifies them with
_punishment, rather than reWard, whose purposes are:
1. The quiet enjoyment and protection of all our
civil rights and liberties, which are the sure
and general consequence of the municipal (law)

are 1n themselves the best and most valuable
of all rewards.

2. Were thé exerclse of every virtue to be en-
forced by the prospect of particular rewards

3. The dread of evil is a much more forcible prin-

clple of human actions than the prospect of
good.1

Beqtham obJjects to the fi;st argument as not holding
sufficient_truth to achleve the purpose, and adds that the
second one may have truth, but it i1s so uncouthly presented as
to make its meaning ambiguous. The third 1s so loosely worded
that, as a consequence, one hardly knows whether to agree or
disagree with 1t. On the whole, thérefore, Bentham objects
to Blackstone's concept of the purpose of punishment whicﬁ,
according to Bentham, should cause people to observe that mode
of conduct which, if pot observed, Gould have punishment as a
consequence of'the transgressioﬁ.

Bentham criticlzes Blackstone for falling to indicate
that the role of the vindicatory part of law is to establish
what acts are right or wrong, and what would be the conse-
quence of non-compliance. For Bentham the efficacy of law
resides 1n the penalty annexed to 1t. This is why he affirms

that the sanctional part of law cannot stand without the di-

express "the will of the leglslator, namely, command, non-
. command, prchlbition and permission.

Bentham, C€.C., p. 73.
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rectory one. The sanctional part will establish, for ex-
ample, that "you shall be hanged" -as being the expression of
the will of the leglslator, while the directory one is com-
pleted in itself as a logical proposition "you shall be hang-
ed if you steal™, thus suggesting the condition for the will w\\—

of the legislator.

The Purpose of Law

" The purpose of law should bé to restrain the conducf of
criminals, and therefore Bentham objects to Blackstone's con-
cept of the function of some éspect of law, such as the de-
claratory, directory, remuneratory and vindicatéry. He pointé
out that when the declaratory aﬁd directory aspects of law
proclaim "Thou shall not steal™, both lack the sanctional part
which lays down the condition "You shall be hanged if you
steal". Bentham does not believe the vindicatory aspect of
law to be 1mportant, rather that 1ts main strength lies in the
penalty annexed to it. Bentham putsAa strong émphasis on the
sanctional part of law: he maintains'that its purpose cannot

be vindicatory* because, like all law, 1t is the expression

of the legislature.

.3 : .
David Lyons, "On Reading Bentham", Philosophy, vol. 47, 1972,
pp. -Té-79. - In his article Lyons tells us that Bentham con-

celves law primarlly as a system of soclal control whose -
special features and place in human life provide it with the
greatest potential for producing positive good, but also with
the capaclty for bringing about great evils. He adds that
Bentham regards law essentlally as a system of restrictive
rules (commands, prohibition). Furthermore, he observes that
Bentham quite clearly argues for the practical necessity of
punlshment against reward, and for using legal 'sanctions in-
stead of relylng on extra-legal sources of motivation, mainly
on the grounds of rehabllitation and efficiency.
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»

Leglslators and their Laws are sald to compel and
oblige; not that by any natural violence they so
constraln a man, as to render it impossible for him
to act otherwise than as they direct, whilch 1s the
strict sense of obligation: but because, by declar-
ing and exhibiting a penalty against offenders,
they bring to pass that no man can easily choose

to transgress the Law; since, by reason of the
impending correction, compliance is 1n high degree
preferable to obedience. And even where rewards
are proposed as well as punishment threatened, the
obligation of the Law seems chiefly to cansist 1in
the penalty; for rewards, in their nature, can only
persuade and allure; nothing.is compulsory but pun-
ishment.1 .

In Bentham, Law is binding.only 1f it is an act of

parliament. The leglslature be supreme, and no court
should have the power to overturn it tentlons> ccord-

ingly, in matters concerning law, legislature "shall jbe the

standard", because it conforms to the interest of e people,

thus making law more just than judges' declsion

‘When the gullt of the offender is in questlon: »iz.
whether he has done the act charged, whethé§/H€yis
liable to the punishment demanded, whether The act

he 1s charged with if done by him (?) is an act for-
bidden by the Law, 1f forbidden whether forbidden

under this Punishment, in case of doubt, the Judge
should always be disposed to favour that construc-

tion which 1s favourable to the accused; that con-
struction the effect of which is to exempt him, in

whole or in part (according as the doubt respects the
commission or the descriptlon of the offence on one
hand, or the description of the punishment on the
.other) as the case is, from suffering.

When the guilt of the offender is not in guestilon,

but merely the propriety of the mode of charging it,

of the allegations made or steps taken to bring him

to punishment, then the Judge should have no such bias.2

Bentham's criticlism of Blackstone is Justified because i\

"he clearly demonstrates how Blackstone cqnfuéés the laws of Q

~a,
—

nature with legislative ones, common law wilth statutory laws,

>

ltbid., p. 79.

2Ibid., p. 145.
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and establlished customs and maxims with statutes, thus allow-
iﬁg power-to be absolute and_Judgeg and common law both to
sefveﬁgé the law of the country. According to Bentham, sover-
eignty over law should belong to the legislature, and laws -
should be the product of 1ts wlll, whose aim should be the
protection of the community. élackstone's faults are maihly
of definition, especia}ly with regard to munielpal law, which
Bentham finds particularly vague and meaningless, and which
he redefines1 as follows: “

1. munlicipal law should command a right action, and pro-
hibit a wrong actilon; |

2. the action 1t commands must be already right, and the
one it‘prgéi?its already wrong;

3. comﬁaﬁding what shall (or i1s to) be right, prohibit-

ing what shall (or is )_ be wrong.
, ~

~
~
-

S

CONCLUSION  “~-.

We have seen that when Bentham é%cepted fﬁngrincible
of utility as a measuremeht of right and wrong, he did so
in objection to Blackstone's maxim: "the king can do no wrong."
For Bentham, the 1ldea ofiright implies conformity to law, whille
wrong 1is an act liable to.punishment.

He maintains that confo:mity to law 1s emplrically in-

fluenced by pain and pleasure, while he finds that natural laws

“I1pid., p. 53.
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cannot be thus lnterpreted, and that 1s why he rejects them.

" Not orily does he advocate that law should be statutory

.and the expression of the will of the legislator, so that its

validity, utility and observance be clearly defined, but also

that 1t be Just, since its purpose 1s to control human actions.



CHAPTER TWO

BENTHAM'S REFUTATION OF -
THE NEW SOUTH WALES PROJECT, MISAPPLIED PUNISHMENTS

AND BLACKSTONE'S CONCEPT OF SOVEREIGNTY
' N

iIn thls chapter we shall invest%gate Bentham's reasons
for réjectin;\the New South Wales project,'énd th he thought
some punishments to be misappled. Also, we shall examlne™ -

“his reasons‘for objecting tolBlackstone‘s concept of tﬁé three

forms -of government, the British constitution and the supreme

power.

Bentham's Rejectlon of the New South Wales Project

Punishment by which criminals were banlshed from England
to Austrélia was known as punishment.by transportation. It
was introduced because jaills in England became overcrowded and,
as a result, the British Government decided to banlsh the worst
criminals to Rustralia. "In January 1788 the ships reached New
South Wales, and the first settlement was planted."1

Bentham states the four aims the British government tried
to achlieve through transportation punishment, and later demon-

strates how they all failed. He writés:2

1J.A. Williamson, The British Empire and Commonwealth, London:

Macmillan, 1956, first ed., 1935, p. 244,

2J. Bentham, Panoptlcon versus New South Wales, J. Bowrlng ed.,

New York: Russell & Russell, 1962, first published in Edinburgh,

1838-43, vol. 4, pp. 173-248. (Hereafter the book will be re-
_ferred*to-as " P.V.N.S%W. and page-number).

=18~
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lst example -'preventiOn.of similar offences on the
part of individuals at large; viz. by the repulsive
influence exercised on the minds of bystanders by
the dpprehension of similar suffering in case of
- similar delinquency. . : N

2dly, reformation - prevention of similar offences - o
on the part of .the partilcular individual in each ‘
instance viz. by curing him of the will to do the

like 1n future

3dly, incapacitation - prevention of similar Offences
on the part of the same individual, by depriving him
~of the power to do the like.

4thly, compensation or satisfaction viz. to be af-

forded to the party specially injured where there 1s
one.

After studying these objectives for almost ten years,
Bentham became convinced that none of them could be achieved
‘through transportation punishment Consequently, he wrote a
letter to Lord Pelham, Minister of the Treasury, detailing
his arguments and suggesting the panopticon penitentiary sSys-—
tem as an advantageous alternative to replace the New South

Wales project.

frevention

Prevention of crime depends on whether, through punish—
ment , criminals are made aware of.their wrongdolng. This can
happen when they are exposed to public ignominy or to the
horrors of solitary confinement, darkness and hard diet in
prison. Only 1if these methods succeed, we can say that the
criminal has been reformg%:and deterred from further trans-
gressions. Bentham's own helief is that consciousness of
wrongdoing 1s the ultimate factor that prevents crime, since

it 1s rooted in the moral and religlous awareness of the cul-
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-,

prit. He writes:

... a man for the acceptance of any such offer - to

commend him for the refusal of it - 1s to employ

'so much of the force of the popular or moral sanction,

in a direction diametrically opposite to that of the

‘action of the political sanction; diametrically op-

posite to the interest of soclety - of every society, .

pout that of malefactors "

His position is based upon the comparison he madelJbe-
tween the different outcomes of the New South Wales andéthe
American penitentiary system ' He*oonsiders the latter more
efficacious because it pivots upon the moral and religlous
' o
awareness of the prisoners. He - cannot understand how trans-
porting'criminals to New South Wales'could elther reform them.
or prevent crime in England, since 1n the first case they were

not -exposed to the ignominy of punishment, and 1n the second

people had no direct experience of the consequences of crime .

Reformation

Another reason for Bentham to‘favour'ﬁhe panopticon
system 1s that 1t conﬁemplates, as part of 1ts programme,
religious instruction,‘which Bentham considers éxtremely
important in the process of reforming criminals. He doubts
whether in New South Wales prisoners would be exposed to
the same disclpline and its positive infldence in reverSing

thelr attitudes and opjectives. He nypothesizes that, 1if

this were done, then delinquency "would have beén shut out,

|

l1bid., p. 226.
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. not merely by spirit’ﬁal bars, by m b-ar;s, but by I:;hysical
ones."l

To fglfill this'purpose.of punishﬁent in ﬁew‘%qyth
Wales,_Behtham believes that not only are civil and military
officers_needed, but also religilous ministers.: SEill, he
doubts whéther thei£ presence would be of any cohsequence,-
cdhsidering the lax atmosphere of the peﬂal colony in which
nordiscipline, éspecially reliéious, was enforced by théiﬂ}
aﬁthoéitieé.' Rather, hg points out that the only ihterest
-shown by the governqrs.qf New South Wale; was in'the benefi£
derived'froﬁ thelprisonérs' labour.

Another prqblem in New South Wales‘wés the consqu—
tionlof alqohql py-the convicts, thus making rehabillitation
ﬁore difficﬁlt.- The lack of religlous instruction, wﬁiéh .
was present in the American penitentiary system,;alsa in:

“hibited rehabilitation. quing'a.Qisit to the States, Bentham
observéd that because of "a loﬁg aﬁdléOntinual practice of

moral habit's"2 ninety-five perceht of the convicts were re--

formed:

-Inpapacitation‘

" Bentham points out that in New South Wales whégﬂéﬁﬁ:h
viets fiﬁish the ?érﬁ of'their.sentenceé,.gepefayly they are
_heither incapgcitaﬁed nor fefprmed, thug showing thaf tﬁe

project 1s a dismal failure. We have seen that Bentham's

o

_

Ibid., p. 174.

°Bentham, P.V.N.S.W., vol. 4, 'p. 235.
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notion of prevention of ecrime is rooted in the principles of

moral and religicus consciousness. But he has observed that

there was a total absence of_tﬁése principles amongst con-

- victs in New South Wales. He contends that, by disregarding

-

these, reinforcing laws may lead'to:injustices. He asserts

that giving convicts extra punishment implies a new system

of compulsive colonization -which is attained at the expense

of jﬁstice.

4

The fixation thus performed, there comes upon the back
of it another punishment - a punishment of prodigious-
ly greater magnitude - a punishment added by one knows
not who, added by an invisible hand, added by the hand
of power (for in default of literal deslgnation we must
resort perforce to figurative) - added by the hand of
power, without a hearing, and to all appearance with-
out thought. In truth, so oblique was the course by
which the object was pursued, that no adequate 1dea of
it can possibly be conveyed by-any conclse form of
words: a description of it wWill be attempted a little
further on.q .

Furthermore, he considers keeplng ex-convicts in New

South Wales, when they have finished serving their sentence,

a violation of the existing laws, and compares thils manner

of law enforcement with threats.

A strong man has thrown a weak man into -a dungeon,
turned the key upon him, and left him there toc starve:
not a syllable to forbid his acting, not a syllable to
forbid his coming out. The wretch lives for a week or
so, and then-expires. Physical obstacles, which
rendered. 1t impossible for him to escape and live, are

. employed in preference to 1lneffective threats. What

follows? - that while he lives, it is not false im-
prisonment? that when he dies, 1t 1s not murder? No;
but that the imprisonment 1s so much more rigorous,
the murder so much more barbarogs.2

™~

1

\.\‘
Tbid., p. 18?2<

°{bid., p. 188.
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Although the Act of 1779* which established the New
South Wales project, set the sentence to be seven to four-
- ﬁeen years, in pfactiéq transported criminals weré nbt re-.
turned £o England. Bentham interprets this punishment to
be oppressive, a fraud and a-"solemn mockery of justice 1
He guestions why parliament strains itself in the effort to
redefine a statute that canndt be obeyed. He is bitter
that nothing has been done €0 correct these injustices

The price, in the way of injustice - the whole price

is thus pald for the expected benefit: and it is but

an lmperfect degree that the benefit 1s reaped. The

proportions of penal Justice are confounded; the

polson .of perfidy is infused into the system of

government and still the obnoxious vermin remain un-

extirpated. P

Bentham 1s aware that, if the sentences were served

in Ehgland, more people would be aware of them and possibly

demand a rectification of the law.

Compensation

| By compensétion or satisfaction Bentham means that
c¢lause by which the criminal pays back-the injured party fobr
- the loss or any other suffering hls offence has caused him.
Bentham interprets compensation as past or future éatisfac—
tion. In the former case, reparation is less than the evil
committed, in the latter, 1t is equivalent to the offence be-

cause 1ts function 1s to prevent more crime in future.

¥Sir william Holsworth, "Bentham's Place in English Legal
History", California Law Review, vol. 28, 1940, pp. 568-586.
In his article Holsworth observes that Bentham was mainly
concerned with correcting abuses and anomalies of law, and
reforming and restating the offender by direct action of
the leglislature.

Ypi4., p. 189.

°Ibid., p. 191.
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The idea of compensation being, in such a case, SO

novel - novel to a degree which you yourself, Sir,

have even been forward to acknowledge - the absence

of it cannot, consistently with Justlce, be objected

as a blemish to that system of punishment, of which

the scene was laid In New South Wales.l

In sum, Bentham rejects these four objectives that Jjus-
tified ‘transportation to New South Wales because punishing
criminalé there does not prevent crime in England; attempts
to reform and incapacitation result in injustices, and, the
convicts'! earnings were so low that they could not possibly
repay for the damages and other losses they had caused.

He, then, introduces his own objective, the economy of

[y
punishment.

Economy of Punishment

Bentham eriticizes the British government for spending
large amounts of money for each convict in New South Wales,
while the panopticon penitientlary sysfem would result in
éohsiderable loiir expenses, and allow each convict to pay
for his maintenance through his labour. In New South Wales
the government not only had to look af'ter the convicté, it
also had to pay for the maintenance of the colony.

Bentham}s concern with New SouEh Wales is to‘ekpose

7
the need for penal reform. For example, A View of the Hard-

Labour Bill reveals that Bentham2 is preoccupled with.the re-
form of penal law; the bill, he says, does not adequately

déal with the problem of reform. But Bentham feels that the

l1pid., p. 200.

2J. Bentham, A View of the Hard-Labour Bill, J. Bowrihg ed.,
New York: Russell & Russeil, 1962, first published 1n Edinburgh,
1838-43, vol. 4, pp. 3-35.

-~
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clause referring to the transportation of convicts to New
South Wales, in 1775, gave rise to anract of parliament as
a consequence of which long prison sentences were broken
down into a-multitude of shorter ones. Bentham iooks upon
Ehis as "one of the most signal improvements that havefgver
yet been made in our criminal 1egislation."l His sarcasm
hardly escapes notice.

Bentham rejects the New South Wales project because )
gb f;ils tb prevent crimes in Engiand, as people there are j \
nog directly exposed to the ignominy of punishment. He obi
serves that lack of close supervision and control over congxxu
viets has resulted in fafiure to Torm them, leading in-

stead to excesslve punishment which, Bentham complains, 1is

applied at the expense of justice.

Misapplied (Mis-seated) Punishments2

Bentham examines four -modes of punishment: vicarious,
transitive, collective and random, in order to demonstrate
the abuse and‘misuse of the law by the British Judicilal sys-
tem of his time, which allowed th punishment of innocent .

people on the basis of thelr natural or acclidental relation-

ship with the author of & crime.

Vicarious Punishment3

Vicarious punishment 1is inflicted on a substitute

when 1t is not possible to punish the actual culprit, as in

l1p14., p. 5.

Bentham, P.P.L., vol. 1, pp. 475-490.

31b1d., p. 479.

~
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the case of a person that commits-suic1de and whoszﬁ;elatives
ge?‘punished. '

’ Bentham thinks that, since the family has already been
deprived of one member, adding punishment is not only a super-

fluous aggravation, but might also impair thelr subsistence.

Transitive Punishment

The punishment falling upon the children, parents or
other relative of the person gullty of a crime 1is known as
transitive punishment. Bentham objects to this kind of
punishment in thq(fb&iowing way: ] g

Let us suppaézw for the purpose of the argument, that

every man lovés his wife as much as he does himself:

on this supposition, ten degrees of grain (or by what
other name soever it shall be thought proper to call
so many aliguot parts of punishment) must be lald
upon the wife, in order~to produce, the effect of
five grains laid directly upon the husband. On this
supposition, then in 49,999 cases out of 50,000, half

the punishment that is laid in this way, 1is laid on
in waste., -

Bentham advises that the wﬁole stock of direct punish-,
ment be exhausted upon the'éfﬁender, and that innocent people
be not used as scapegoats.

‘ Although he 1s convinced that in the éase of rebellion
or treason, transitive punishment would prove unnecéssary to

restrain criminals, he affirms that:

Let the crown be empowered, immedlately upon the at-
taynder of a rebel, to seize into 1ts hands the

l1pia., p. 481.
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possessions, real as well as personal, of his wife,
his children, and his other descendants too; with
a power to continue the selizure from year to year
upon special mention of each person, in so many
proclamations to be issued for that purpose: and

+ this too, under whatever title such property may
be held, without suffering the law, as it 1s now,

for glving to property such modifications as render
it unforfeitable.l

Bentham concedes that fhe selzure of the criminal's
proberty is appropriate in the casé of treason, and also be-
lieves that by doing so the gulltless people are cleared.
However, he does not recommend that the Crown be given the
power to punish the family of the c¢riminal because, since
treason is an offence against conscience and arises from
all sources, 1t 1s no more a family offence than robbery or
murder. Consequently he cbjects to the punishment of the
guiltless family members since theifdsuffering would be with-

out reason and in waste.

Concerning- certainty, Bentham contends that this mode

N

of punishing is deficient except in the case of rebellion.
He holds this positlion because a man ﬁithout a famlily has
nothing to forfeit "and it will be found that the punishment
wlill be inoperaéive in nine hundred and ninety-nine cases
out of a thousand is good for nothing."2
Regarding equability, transitive punishment 1s less ef-
fective because, to a man who has ne thought about hils wife,

children, or has taken a dislike to them, whether they are

Iipig., p. 482.

°Ipbid., p.- 482.
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punished or not is a matter of indifference to him.

Regarding frugality, Bentham points out that this pun-
—
ishment is defective, and 1t only produces boundless evil.”

Consider the chain of domestic connexion, and calcu-
late the number of descendants that a man may have;
the suffering communicates from one to another, and
destroys the peace of the most extensive families.
To produce a direct punishment, which may be esti-
mated as unit, indirect and mis-seated punishment
must be created equal to ten, twenty, thirty, a
hundred, or perhaps a thousands, & C.q

Bentham believes this way of punishing to lack the

property of exémglaritg, because the innocent who 1s punish-
ed[;;ffers a secret and unavalling misery.

Always according to Bentham, transitive punishment
lacks popularity because it is directly opposed to the
general sentiments of sympathy and antipathy.

When the delinquent is punished, the public venge-
ance is satiated, and receives no satisfaction
from any ulterior punishment: if he be pursued
beyond the tomb, and his innocent family be offer-
ed up as victims, feelings of pity are excited;
and indistinct feeling accuses the laws of in-
Justices, humanity declares 1tself against them,
and on all sides the respect for the laws 1s
weakened.2

Colléctive Punishment

Collective punishment 1s that which is imposed upon a
large group of people on the assumption that the‘delinquent
or delinquents are amongst them. For example, when a mdb
in Edinburgh seized and killed a guard, the Lord Provost of
the town wés punished for lax leadership and the corporation

fined. Bentham considers the Lord Provost's punlshment as

Ypid., p. 483.

°Ipid., p. U83.

&
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"in propriam personam", becausé his negligence deserves it,
while he sees the punishment of the corporation as unjusti-
fied: "The fine on the corporation was a collective punish-
mént, falling on as many persons as might find themselves in

1

any shape prejudiced by such fine."” ‘He contends that:

Now, from such a punishment, considered in itself, it

is not probable that any great effects could have been
expected. It served, however, to point the moral sanc-
.tlon against the offence, and to help to express,as in

the words of the act, the "highest detestati®dn and ab-
horrence" of the criminal transaction.2 -

In another case concerning collective punishment,
Bentham tells us that for some years, in the borough of.New
Shoreham, a group of voters belonging to a Christian society,*
sold seats in parliament for that borough. In the long run,
thgghqi?e punished for that practice. Although he maintains
that this punishment is "proprias personas", he thinks that
this punishment is unjustified because it 1s not treated as
an "ex post facto"¥¥ punishment. Consequently, he calls 1t
self-defence, because it is punishment against an evil still

impending. Moreover, "he considers this punishment to have

been in "alianas personas."

'Bentham, P.P.L., vol. 1, p. 483.

°Ibid., p. 484,

¥pnccused of corruption. s

¥*H ,F. Jolowicz, "Jeremy Bentham and the Law", Current Legal
Problems, vol. 1, 1948, pp. 1-14. -

In his article Jolowicz shows that Bentham tries to make
law an exact sclence controlling human actions, and that in-
telligent legislators must use law as a means to induce in-

" dividuals to do that which would produce the greatest happl-
ness for the greatest number.
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Consldered in this light, it was not expedient, since
it was not necessary; for the innocent not only could
be, but actually were, distinguished from the guilty.
But in whatever light 1t may appear, consldered with
reference to the particular persons subjected to that
trifling disadvantage, as a measure of reformation it
cannot be too highly»praised. It stands as the pattern
and groung-work of a great plan of consitutional im-
pyovement. 1 ‘

Perhaps Bentham would be tempted to justify collective

-

punishment 1f 1t could achleve two alms: that the gullty be
punished along with the innobent; and that.the suffering of
both the innocent and the gullty be not greater than the be-
neflt of the punishment.. He 1s aware that the first 1s easy
to aetermine, but tha second 1s not.

in the example glven above, Bentham Justiffes the pun-
ishment of the Lord Provost because the neglect of hils duties
resulted in great evil; but he believes the suffering of in—
nocent people to be totally unnecessary and thelr punishment
more expensive, than the prevention of a similarlcrime in

future.

Random Punishment

When a delinguent and another person who is a total
stranger are punished together, this punishment 1s called ran-
dom, since the latter has been involved by chance. Benthah
illustrates this kind of punishment with two examples:

An individual commits a secret murder, and sells you

an estate: twenty years after he is discovered, pro-

secuted, attained, the king, that is, somebody who

assumes hils name, selizes the estate. If you have de-

vised it, changed it, sold it - if, besides yours, it

has passed through fifty other hands, 1t makes no dif-
( ference. If it was your wife who\pad been murdered,

Y1p1d., p. 484,
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it would make no difference: you would lose your
wife by the crime, and your fortune by the punish-
ment.

1

In anothér example Bentham says tﬁat 1f a farmer sends
his son with a wagon, and the son falls down and 1is run over
and killed by 1t, the king or somebody on his behalf would
selze the wagon. He sees this kind of loss as unfair, be-
cause 1f 1t had been a ship to kill the son, it would not
have been seized because 1t belongs to the king. Further-
more; he polnts out that random punishment can be the re-.
sult of false testimony or lgnorance based on prejudice.

In an attempt to prevent thls abuse, Bentham cautions
that punishmenf should be carefully defined so that it does
~not affect a person related to the gullty party "in the vir-

tue of thedr connexion."2

He suggests elght rules to guard against mis-seated
punishments:

1. a delinquent's offence cannot consltute justifica-
_tion for the punishment of the innocent;
2. 1if fhe punishment is directed to the delinquent,
- then it should be inflicted sufficiently. But if 1t 1s di-
rected towards the wrong person, Bentham warns that the le-
glslator should nelther prescribe nor authorize any punish-

ment at all;

3. people who have no share in the crime should not be

gynished;

lBentham, P.P.L., vol. 1, p. 485.

2Ibid., p. 477.
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-3. pﬁnishing an innocent person does not prevent any
crime, it only draws sympathy for the-victim;

5. public sympatny for the innocent who is punished
lessens the’effect of punishment of the delinquent; . . g

6. 1f it is necessary to punish- any of the offender's
connerions, that punlishment should be less than the punish;
ment of the offender; |

7. the Jjudge should not rely.only on the delinquent's
connexion, but sheuld depend on conclusive evidence collect-
ed concerning thls connexion; | |
. 8. if reparation is the mode of pnnishment applied to
the innocent, then>the legislator and the Judges have power
to make the delinquent repay for the dgmageslcaused.

In our discussion on vicarious punishment we have seen
Bentham object to the punishment of .one person for the of-
fence of another, since this does not prevent mischief.

We have alsoc seen Bentham object to transitive punish-
ment because 1t involves unnecessary suffering for whoever |
1s related to the offender, without actually preventing the
repetition of the'crime._ He himself allows, however, that /f—;

n casq of rebellion, not only the culprit; but also nis
-wi hildren and other descendants, should be punished and
his property seized, because he believes that this wonld preJ
vent the culprit from repeating his action, by compelling'
him to serve hils sentence, while at the same time ai}owing

the state to safeguard itself.
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- Bentham refutes the idea that collective punishment is
unjustified because laws are fixed after the offence has been
committed. 'But it is in some cases justified, as,in thE/EE:).
'aéples he gives of the Lord Provost of Edinburgh, whose pcn—
ishment was the consequence of his ineptitude, or the Chris—
tian soclety of New Shoreham for selling parliament seats for
~the borough. In both cases punishment has achieved the aim
of preventing further eril at the lowest expense to the gov-
ernment .

. -
Finally, Bentham condemns random punishment becaase,
again, it invelves the suffering of innocent people through
loss of property, etec., without actually preventing crime.

Bentham s concern with misapplied punishment was to lead him

to call for law reform

Three Forms of Governmentl - "

AaN

Blackstone observes that there are three forms of gov—
ernment the Monarchy, 1n which the power ‘to make laws is in-
the hands of one person, the Aristocracy, 1n which sald power
is in the hands of a few chosen ones; and Democracy, in which
the power to make‘laws resides in the hands of all. Bentham
doubts whether any of these 1s the best forﬁ of:government,
since all allow some form of tyranny. He refutes the idea
that Monarchy 1is perfect and Arilstocracy wise and good. Rather,
he sees Democracy as.anlacceptable form of government. Black-

stone himself observes that in a democracy:

lBentham, F.Q., pp; 4#9—”60.
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. where the right of making laws resides ‘in the
people at large, public virtue cr goodness of in-
teatlon, is more likely to be, found than elther
qualities of government. 1

Bentham questions the wis@om of an abaolute rulér,-
wondering how one man can be wiser than aeveral. That is
whHy he asserts that wisdom and goodness belong rather to
a'demoé;atic.government, in this differing from Blackstone

whq'identifies these two qualitles with an aristocratic

government.

The qualifications of goodness, I -think it was, that
' belonged to the Government of all, while there was
such a Government. This having t: taken its flight,
as we have seen, to the religion of nonentities, the
qualification that was designed for it remains upon -
his hands: he is at liberty, therefore, to make a
compliment. of it to Aristocracy or to Monarchy,
- . which best sults him., Perhaps it were as well to
’ give 1t to monarchy; the title of that form of
government to its own peculiar qualification, power,
being, as we have seen, rather an equivocal one: or
else, which, perhaps, 1s as good a way of setting
- matters as any, he may set them to cast.lota.2

The British Constitution

The British government consists-of the Monarchy, the
House of Lords, and the House of anmons. Executive poners
;y - belong to the Monarchy whiie tne legislativa powers dre in
the House of Commons, since knowledge of the law 1s founq
among, its members:‘"In wnom shall we expect to find so much
knnwledga\S?/La as in a professed Lawyer? of Trade, as in a
Merchant."3b Bentham allows that the.aristocrats too have

some knowledge of the law, although their experience is co-

Arbiq., p. 1458.

°Tbid., p. U60.

3Ibid., p. 467.
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.1ncidehtal'compared with that of the dehbcraté, who are more.

active among the people.
Does experience come to men when asleep, or when
awake? Is it the members of the House of Lords

thHat are the most-active, or the House of Commons?

To speak plain, is in the House of Lords that there
is most business done, .or in the House of Commons?.
Was:1t after the fish was caught that the successors
of St. Peter used the net, 'or was it before? 1In a
word is there most wlsdom ordinarily where there 1is
least, or where there is most to gain by belng wise?l

Bentham and Blackstone agree thaf the right to make
laws l}eg inithe hands o? the supreme pﬁwer which, for the
former, is,the House o.f Commons; and for %ﬁe latter, the
Monarchy. According toTB;ackstone: "L tﬁere is and musg.
be in ali of them a~supreme;.ifresistéble'absélute uncontyrel-

led authority, in which the jura. summi imperi, or the right

s

of the sovereign,¥ resides".2
Bentham disagrees:
I take it, rather toc much: it wgﬁid be saying that
there is no such thing as government in the German
Empire; nor in the Dutch Pravinces; nor in the Swiss
Cantons; nor was of old in the Achean league.3
Bentham vehemently rejects Blackstone's position be-

cause he believes that absolute mcnarchical power leads to

oppressive and partial laws; furthermore, Parliament should

not-be under the influence of the Crown; a situation, he ob-

serves, which has caused the annulment of parliamentary acts

1Bentham, F.G., p. 469.

°Tpid., p. 479. ..

. . .
Bentham's view of sovereignty 1s well explained by J.H. Burns
in "Bentham on Sovereignty: an Exploration", Northern Ireland

6§:':

Legal Quarterly, vol. 24, 1973, pp. 399-416; and H.L.A. Hart
in "Bentham on Sovereignty", Irish Jurist, vol. 2, M.S. 1967,
pp. 327-335. :

3Tbid., p. 489.
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on the part of the judges appointed by the Crown, and the sup-
pression of the voting rights of the citizens - thus perpetuat-

ing the partiality of maglstrates.

Supreme Power

Bentham and Blackstone agree ih principle on the meaning

of supreme power. But they disagree in that Blackstone, hiding

jibehind long words and Latin definitions, conciudes that such

AN

power should be in the Crown. Bentham's conclusion is that .a
democratlc parliament should make laws instead, thus assuring
the accrual of happiness to the largest number in the communi-
ty. ' . ’

" In expounding the éreatest ﬁappiness Principle Bentham
ié aware thét it could not be adequately applied to law unless
there 1is fifst a parliamentary reform. This could not be easi-
ly achieved, as 1t 'would entail the eradication of monarchical
and aristocratic\influences_on the government. Nevertheless,
Bentham is quite dgtermined to bring this reform ébout.

- sad condition of human nature! until the cup of

calamity, mixed up with misrule, has been drunk to

the very dregs, never has the man a chance of belng

heard, who would keep it from men's lips.1

As early as 1809 Bentham points out that England is in
ruins because Monarchy and Aristocracy have far too much power
in pursping thelr own interests. Since this power is shelter-

"

ed, Bentham suggests the election of a democratic assembly to

1J. Bentham, Plan of Parliamentary Reform, T.J. Wooler ed.,

AMS Press, 1977, first published in London, 1818, p. 1.
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represent the interestgof the majority of the people Monar-
chy and Aristocracy have abgi::d weal“h and power at the ex- -
pense of the people, Parliamen supplies money to the Crown.:-
The monarchical interest thus acquired is a sinister one,* be-
cause 1t is caunter to the universal interést of the people.

Extinguish Monarchy? Suppress, extirpate the peerage?
Oh, not I indeed; nothing would estinguish: nothing
would I extirpate: that which you have, continue to
have, and God bless you with 1t --1in all matters of
reform, insofar as 1s not inconsistent with the very
essence of the reform, this 1s, and has ever been,
with me a.ruling principle. Leaving, with all my
heart, the full benefit of it to Monarchy and Aris- |
tocracy - to,the ruling few, my alm and wishes con-
fine themselves fo the securing a participation in-
that same beneflt to democracy - to the subject many -
to the poor suffering and stlarving people. 1

Bentham accuses 'the English Cashier General of being

L

instrumental in the cofruption of ariétocrats, and blames
the Bank of England for éorrupting both Monarchy and Aris-

tocracy, practices which call for a reform.**

Ibid., p. 10.

*

A.J. Mitchell, "Bentham and His School" Juridical Review,
vol. 35, 1923, pp. 248-284., 1In hils article Mltchell points
out that Bentham is concerned with law reform because he
saw faults 1n the unreformed ceonstitution and the sinister
interest of the ruling™class, and that 1s why he became a
zealous advocate of parliamentary reform, the principles of
which he lald down in his constitutional code ~

¥¥see :
R.C. Fitzgerald, "Bentham and Parliamentary Reform", in
Jeremy Bentham and the Law: a Symposium, G.W. Keeton and G.

Schwarzenberger eds., Westport: Greenwood Pr., 1948, pp. 123-
151. N

W.H. Alexander, "Jeremy Bentham Legal Philosopher"”, New York
. University Law Review, vol: 7, 1929-30, pp. 465-473.

D.Alfange, "Jeremy Bentham and the Codification of Law",
Cornell Law Review, vol. 55, 1969, pp. 58-77.

4
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Bentham is confident that the chaﬁge could be achieved
by universal éuffrage, although he 1is aware tﬁatfthe\Duke of
Richmond attempted, and failed, both in 1780 aﬁd 1783 to res-
tore to the people theif inalienable right fb elect the mem-
bers of the House of Commons. Bentham believes that: "... ra-

' d;cal parIiamentayy reform is the only means, by whiéh elther
that immediéte end, or political salvation, the ultimate, gcan

be accomplished."l‘

He objects to propefty being the qualification for e-

—

lection.

Well, then, look to Westminster; look first to present
time, see now what you have there. See-you not Lord
Cochrane° What do you see there? See you not blood

and property in one? - blood from ancestors - proper-
¢ty from the most priced source - the source from
whence all your oldest property sprung - enemiles
blood, with plunder for the frult of it? See you not
Sir Francis Burdett? - have you not seen their blood -
enough and property enough? Look now a 1little back be-
fore you had either Cochrane or Burdett, had you not

Charles Fox? - had you not him as long as the country
had him?2

Rather, Bentham believes that deputies ought to be e-
lected by the people according to thelr own merit and. virtues,

as he thinks that prdPerty cannot be a substltute -for honesty

and industry. o

Pitt the Second, and Charles Fox, the greater leaders

of the opposition partles, each, in his day, a minister,
- a situation in which the demand for appropriate hones-
ty should have been at the highest pitch - what was the
honesty of these men? The dne, from the first, had but
little, and that little to the last drowned in debt;

the other never had any at all. Well neither of them
having on principle, one of them .not having even by law,

Ibid., p. 15.
Tbid., p. 42.
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a right so much as to sit 1n the house, how came they
to be there? Oh! the difflculty has been removed by
the usual instruments - House of Commons' craft and
lawyers' craft. Lawyers have been to work, and set up
a manufactory of sham qualification. Lawyers get
their fees; disqualified men their seats; - the work
which would have been performed by sincerity, was
bungled out by the more acceptable hand of fraud: -
and thus, in the Blackstone phrase, everything was as
it should be.1

Bentham proposes a constitutional monarchy with a univer-

sal suffrage based on the American model of government which
allows freedom; private property and free religious worship.
He feels this reform would grant the majority a substantlal
representation, although he 1is aware that rampant corruption
" would still enable wealthy candidates to buy votes.

| . Nevertheless, Bentham believes that universal suffrage
might better constrain corruption and tyranny in government
"because the pleasure of the greatest n@;ber would be protect-

ed by legislation.* -

lBentham, op. cit., p. 61.

*

James Mill, An Essay on Government, introd. by Ernest Barker,
London: Cambridge Unlversity Press, 1937. In this book M11ll -
supports~Bentham's position, that democracy is the best of
three forms of government because 1t represents the 1nterest
of the community, compared with either monarchy or aristocra-
cy, which represents the sinister interest of few. (Ibid

pp. 15-16).

He also agrees with Bentham that corruption and tyranny in
the British government of thelr time could be corrected 1f
the members of the House of Commons were elected every five
years. Both Bentham and Mill feel that wealth or blood-
descendancy should not be qualification for holding pubile
office. (Ibid., pp. 35-42).

&
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CONCLUSION

Bentham warns that failure to adhere to the Acts of
Parliament can lead to injustice. TFor example, longe; sen-
tences than those authorized by the statute may be meted out,
. as it was often the case in the New South Wales project.
Also, we have seen this project fail because convicts lacked,
among other things, moral and religlous consciousness, quali-
ties fundaméntal to deterrence and reformation.

Bentham sees misapplied punishments as an evil useless-
ly employed since this punishment does not lead to reforma-
tion, deterrence or disablement. Moreover, he points out
that punishing guiltless persons violates the fundamental
prihciple of justice.

Bentham strongly objects to the ¢ iruption of monarchy
and aristocracy and advocates, thergefore, -a democracy 1in which

elected members of Parliament make laws:



CHAPTER THREE !

BENTHAM

AND THE RETRIBUTIVIST AND UTILITARIAN VIEW OF PUNISHMENT

“In this chapter we shall briefly review Bentham's jus-
tification of punishment, and examine the position of some
rétributivist authors in order td shed more light‘;n the
concept of punishment.

We shall also analyse twWo debates on capital punish-
ment, one held in the House of Commons in 1868, the other,
in the House of Lords in 1956, to bring into view the uti-
litarian perspective on the deterrent effects of the death
penalty.

In the previous chapter we have seen Bentham reject
the four objectives of the New South Wales projéct because
of punishment being, in most cases, virtualiy endless; mis-
applied punishments because, if not undeser&ed, they can
be greater than the offence they are supposed to correct;
and Blackstone's notion of three forms of government, the
British constitution and supreme power, because tﬁey fail
to state, clearly and carefully, the conditions for meting
qut punishment, such as the agent's intenfion, motive and

consciousness in performing an act.

4.
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Bentham's Justification of Punishment

-~

Bentham considers the role of intentionality, con- <«
séiousness, and motive, and the importance of ;établish—
ing their influence on a person's actions; in order to
Justify the application of punishment.

Intentionality1 belongs to the aéent who 1s fully
aware of the consequences of his deliﬁerate action.
Bentham advises that intentionality can“be oblique or in-
exclusively intentionai, when the actlon produces an un-
expeéted result. ;

Conscioushe552 is what brings én-ééent to perform
what Bentham calls "advised acts","wﬁile uW?dvised acts
are those whose consequences were not fores%Qg,by the a-
gent.

Motive3

1s what brings an action to completion, or
prevents an action: from being carried out. It 1s, ac-
cording to Bentham, the prodﬁbt of a thinking mind. Mo-
tive manifests itself in internal or external modes,

the former as the perceptlon of the expected results, a

declding factor in establishing whether any particular

lBentham, I.P.M.L., pp. 84-89.

°Ibid., p. 90-95.

31b1d., p. 98.
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action should be performed or not; the latter, as the fulfill-
ment of the expected pleasure or pain deriving from the comple-
tion of the action.

The,burpose of examiriing whether a person's actions are
deliberate or accldental is to establish the importancé‘of in-
tentionality, consciousness anq motive in carrying them out,
Bentham maintains that a person's actlions should accrue pleas-
ure to the community. Should he fail to do so, then punish-
ment must be applied. By the same token, no person who is not
consclous of hils actions should ever be submitted to punish-
ment, at least not before a thorough examination of the circum-
stances that led to the completién of his actions. f

Bentham feels that, for ﬁunishment to be jusf, 1t should
be considered and evaluated according to: the ends of punish-
mentl, (what 1is that punishment aims to achieve), cases "un-
meet for punishmenth (is punishment deserved or not), the pro-
portion between punishment and offence (the former must not be
disproportionate with respect to the latter), and properties
to be given to "a lot" of punishment, whieh determine what kind
of punishment should be applied.

Bentham suggests that to deprive criminals of the power
or desire to offend 1s what the ends of punishment are all a-
bqut£ prevention of crime.k.To apply punishment,.therefore,

when it 1s not deserved would be inefficaciousg, as punishment

l1.p.M.L., pp. 158-172.

Ibid., p. 159.
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must not involve ‘any evil, only prevent it. Bentham 1is par-
ticularly concerned with "ex post facto" situations, because
there is nothilng for punishment to prevent and 1t would be,
therefore, totally useless.l

Bentham also proposes some guidelines to .ensure that
the proportion between punishment and offence be preserved
and observed. After establishing the four aims of punish-
ment as: 1) to prevent all offences; 1i) to prevent the worst
offences; 1ii1) to keep mischief down; 1iv) to act at the.least
expense, he adds that punishment must never be less than the
profit of the offence. In thé case of two or more ofﬁFnces,
punishment should considéswphe greater offence, the punlsh-

ment for which must be sufficient to bring-thw person to con-

form to the 1aw.2

Bentham suggests properties to be given to "a lot" of
punishment, so that the balance between punishment and of-
fence be ﬁaintained.3 They are: variability, equabllity, com-
mensurabiiity, characteristicalness, exemplarlty, frugality,
subserv}ence to reformation, efficacy with respect to dis-

ablement, subserviency to compensation, popularity, remissi-

libid., p. 160.

2Ibid., pp. 165-174.

- 31bid., p. 175.
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bility,* =all of which, in their individual capacity, play an
important role in the administration of punishment.

Retributive and Utllitarian Perspectives on Punishment

Immanuel Kant sees justice as a categorical imperative,
and suggests that punishment shoudd not aim at benefiting el-
ther criminal or gsoclety, but rather to maintain the balance

of justice.

¥ .
Bentham defines variability that property of punishment that
affects elther the profit of the offence or its mischier.

Equability means uniformity, and it should be applied when
punlishment implies more pain than intended, or less than ex-
pected.

Commensurability is gfﬁay of applying punishment according
to the offence. But in the case of two offences, punishment
should be greater for the greater offence,.

Characteristicalness establishes to the criminal that he de-
serves the hurt and damages the crime caused him.

Exemplarity 1s the warning of what happens when a law 1is
broken.

Frugality is a way of translating the ratio of suffering
-from real to apparent.

Subserviency to reformation means that punishment must be
enough to deter the culprit from breaking the law again.

Efficacy with respect to disablement means that punishmént
must incapacitate the offender so as to prevent him from
repeating his crime.

Popularity means that punishment should be prescribed by
the legislator.

Subserviency to compensation means that the offender must
repay for the damages he has caused.

Remissibility 1s allowing punlshment to be either modified
or altogether suspended in the case in which 1t has been
wrongly applied. (Bentham, I.P.M.L., pp. 175-186).
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All criminals- should be punished, he says, but only af-
ter being found guilty, and the value of punishment should
not exceed that of the offence. He warns against the perlls
of "serpent-winding utilitarianism",l according to which- "It
is better that one man should die than the whole people
should perish."2

Kant obJects to the appiication of punishment for the
advantage of an individual or a community, "for one man ought

never to be dealt with merely as a means subservient to the

3

purpose of another ...",” because he believes in the intrin-
sic value of the human belng, forsaking which can lead to

misapplied Justice.

What, then, is to be said of such a proposal as to
keep a criminal alive who has been condemned to death,
on his beling given to understand that if he agreed to
certain dangerous experiments being performed upon him,
he would be allowed to survive if he came happily
through them? It 1s argued that physilcilans might thus
obtain new information that would be of value to the
commonweal. But a court of justice would repudiate
with scorn any proposal of this kind if made.to it by
the medical faculty; for Jjustice would cease to be
Justice, if 1t were bartered away for any considera-
tion whatever.u

-

F.H. Bradley agrees with Kant's argument that there should

be a connection between punishment and guilt in order for punish-

—_

1. Kant, The Philosophy of Law, pt. II, W. Hastie trans., Edin-

burgh: T.T. Clark, 1887, pp. 194-8. 1In Philosophical Perspec-
tives on Punishment, E. Ezorsky ed., New York: State Univ. of
New York Pr., 1972, p. 104.

°Ibid., p. 104.

3Ib1d., p. 104.

4
ibid., p. 104,

—_———
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ment to be justifiable.

We pay thé penalty, because ‘we owe 1t, and for no
other reason; .and 1f punishment 1s inflicted for
any other reason whatever than because 1t is merit-
ed by wrong, it is a gross immorality, a c¢rying in-
Justice, an abominable-crime, and not what it pre-
tends to be. We may regard for whatever considera-
tions we please - cur own convenience, the good of
soclety, the benefit of the offender; we are fools,
and worse, 1f we faill to do so. Having once the
right to punish, we may modify the punishment ac-
cording to the useful and the pleasant; but these
are external to the matter, they can glve us a
right to punish, and nothing can do that but cri-

minal deser‘t.1

Antony Flew in his érticle2 1s concerned with a clear
definiticn of punishment that would render it justiflable.

Punishment; Flew says, must be unpleasant to tﬁe culp-
"rit; it must be. for an offence, ana of the offender;.it must
be the work of-gérsonal agencies (which would distinguish it
from penalty); it has to be imposed by virtue of some special
authéri%y or conferred througﬁ or by institutions against the
laws or rules of whieK the offence has been committed.3

Flew's preo{gi:ation lies with definitions: of what is

LAY
understood by justﬁfication and punlshment. He argues that
7

F H. Bradley, Ethical Studies, Oxford: at the Clarendon Press,
1927, pp. 26-27.

A. Flew, "The Justification of Punishment", Philosophy vol. 29,

1954, pp. 251-307.

3The following authors agree with this definition: H.L. "A. Hart,

Punishment and Responsibllity, p. 5.
S.I. Benn, "An Approach to the Problem of Punishment" Philoso- -
phy vol. 33, 1958, pp. 325-6; T. Kasachkoff, "The Criteria of
Punishment: Some Neglected Consideratigns“ "Canadian Journal

of Philosophy, vol. 11, 1973, p. 363.




—rtrer,,

o ~48-

1

. Bentham & Retributivist and Utilitarlan View of Punishment

Justification of punishment based on severity is'radicaliy‘
misguiding because, among other considerations

it embodles and hides certain questionable as-
sumptions: that "our moral convictions"™ are in
‘agreement, and that they are unchangling. Both are
‘false. Though in both cases, of course, 1t depenids
a lot on whom "our" is referring to. But with the
former assumption, even taking British professional
philosophers as the us-grdup, it is difficult to.
believe that debate about -the ethles of contra- ,
ception, abortion, homosexuality, and suicide, would 4
not reveal differences both 1n the welght given to
different admitted prima facle obligations, and even

pernaps 1in what were admitted as obligations at all.1

Moreover, Flew ponders whether the Jjustiflcation of
punishmentlcomprises elements of retribution. He analyses

Mabbott's position, finding it inadequate in certain areas:

there must be a "retributive" element in punish-

ment, lnasmuch as punishments to be punishments must

be of an offender for an .offence; though this is not

a matter of universal logleal necessity but only of

"necessary truth in the great majority of cases",

since there can be occasional exceptions. Mabbott's .
main mistakes were, I think: first toc insist that
punishment 1s necéssarily and always “retributive’

in this (non-ethical) sense; second, I think that
such & supposedly necessary truth about punishment
(or anything else) could constitute a retributive

or any other sort of moral justification of it (or
anything else). ttempt to Justify from the
concept alone 1s/liketrying-to: praveexistence from
the concept alone — The Ontological argument. Though
there is this at least to.be sald for it: that if
"our moral convinctions" are to be accepted as the
arbiter, then the attempt to Justify from the concept
alone will amount tec an appeal to the popular moral
gonvictions 1incapsylated in %p&Inary H@mguage.2

b .

1a. Plew, op. cit., p. 298. .

°Ibid., p. 306.

—
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A.M. Quinton's articlell peints to the diffefence between .
the retributive and utilitarian theories of punlshment, the for-
ﬁer being loglcal as opposed to the latter, which 1s moral.
While observing that retribﬁtivists usually accuse utilitarians.
of pdnishing innocent peoplé, Quinton contends that these al-

legations are unreasonable.

Essentially then, retributivism is the view that only
the ‘guilty are to be punished. Excluding the punish-
ment of the innocent, it permits the other three pos-
sibilitles: punishment of the gullty the hon-punish-
ment of the guilty and the non-punishment of the in-
nocent. To add that gullt is also the sufficient con-
dition of punishment, and thus to exclude the non-pun-
ishment of the guilty, is another matter altogether.
It is not entailed by the retributivist attack on
utilitarianism and has none of the lmmediate compulsi-
veness of the doetrine that gullt is the .necessary con-
dition of punishment.2

.Retributivists aim at acceocunting for punishment. _Con-
sequently thelr theory 1s not a moral, but a logical one.
Whereas_utilitarians attempt to Justifﬁ}puntshment on the
grounds of‘utility and consequences, the 1atfer.c§mprising
prevention, deterrence and reformatilon.

there 1s no logical relatilon between punishment
and its actual or expected utility ... But that’ uti-
lity 1is the morally necessary or sufficient condition,-
or both, of punishment are perfectly reputable moral
attitudes. The first would hold that no one should
be punished unless the punishment would have valuable
consequences, the second that if valuable consequences
would result punishment ought té be inflicted {(without
excluding the moral permissibllity of utility - less
punishment).3

priTy T

lA.M; Quinton, "On Punishment", Analysis vols XIII-XIV, 1954,
pp. 133-142. :

°Ipid., p. 136.

3bid.,-p. 140.
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—TQuinton adds:

the retributivist case against utllitarians falls
to the ground as soon as what is true and essentlial
in retributivism is extracted from the rest. Thils may
be unwelcome to retributivists since it leaves the
- moral field in the possession of the utilibarians.l

Kurt Bailer's érticle2 emerges first of all from his preoccupa-
l <
tion with the corruption and fallibility of punishment:
Y ... have hardship inflicted on®im as punishment, al-
though he was gullty of no offence, since he may have .

been found guilty without being guilty. For all
judges and jurymen are fallible and some are corrupt.3

Baier propoées that punishment, which he defines as
"the infliction of hardship on an individual ... preceded by
his having been found ?éazity' of an of‘fencé",u is retribu-
tlve, But he also poi;ts out that punishment can be non-re-
tributive, as when Eardship is inflicted upon an individual
found to be not gullty. Whatever the case, Baier says, retri-
bution is intrinsic part of punishment whose meaning and use
are‘thé same whether prosecuting the gullty or the innocent.
In this he differs from Flew, who states that when an innocent
person 1s punished, 1t is not pyiishment.

A system of punishing'people does\ﬁot turn into a

system of inflicting unpleasantness on scapegoats,

simply in virtue of . the fact that in this system
innocent people happen frequently to get punished.5

h

2K..Baier, "TIs Punishment Retributive", Analysls, vols. XV-
XVI, 1954-56, pp. 25-32.

31bia., p. 27T.

“Ibid., p. 32. STpid., p. 28.
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In his article S.I. Bennl considers both the retributi-. .
vist and utilitarian theories of puﬁishmenﬁ. He-points‘out,
that the main contention between thém is aﬁout ghe,iustifica-
of punishment. He 1llustrates the claim of the former as
follows:

Some retributivists argue that while punishment is a

prima facle evil, and thus in need of Justification,

it is less objectionable than that the wicked should

prosper. This 1s to subsume the rule "Crime ought to

be punished" under a more general rule: either "The

wicked ought to be less well off than the virtuous"

or "The wicked ought not to profit from their crimes".

Now "wickedness" involves assessment of character; we

do not punish men for their wickedness, bur for

particular breaches of law.2
<

Benn refutes the retributivist allegation that, be-
cause utilitarians Justify punishment on the grounds of de-
terrence, prevention and reform, they also justify the pun-

~-shment of innocent people.
"punishment" implies, in its primary sense, inflicting
suffering only under specified conditions, of which one
is that 1t must be for a breach of a rule. Now if we
insist on this criterion for the word, "punishment of
the innocent" 1s a logical impossibllity, for by defi-
nition, suffering inflicted on the innocent, or in an-

« ticipation of a breach of the rule, cannot be "punish-
ment".3 o

Benn argues that retributivists fall to relate punish-

ment to gullt. The utilitarlian theory which does not have

I

this shortcoming, becomes, in his view, moral and just. 5

S
/

1
losophy, vol. 33, 1958, pp. 325-341. P

; /'/
°Ipid., p. 327.

8.1. Benn, "An Approach to the Problem of iun;shmengﬂ{/Phi_

31p1d.,-p. 331.
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Parliamentary Debates on the Death Penalfy

In.the debate for the abolitlon of capltal punishment-

J.3. Mill opposed the motion brought ferward in Parliament

-

by Mr. Gilpinl in 1868, advocating instead not only the re

tentlon of the dgg;hapenalfy, but alsoc the strengthening o

[}

_punishmegt§7in general. He obJects to. the a;guﬁenté of the-

phiianthropists not because he finds them faulty in them-

selves, but because he percelves them as being misguided in

- their fervor.

| Mill argueé that, wlth regard to the sanctity of human
life, a person who commits a murder denies such sanctity in
himself by violating it in..another, and therefore thé\death
penalty is the dnly appropriate punishment for such a crime.

... I confess 1t appears to.me that to deprive the
criminal of the life of which he has proved himself
to be ynworthy - solemfly to blot him out from the
. fellowship of mankind and from the catalogue of the
living - is the most appropriate, as it is certainly
the most impressive, mode 1in which soclety can attach
0 so great a crime the penal consequeheces which for
the security of life 1t 1is indlspensable to annex to
it. ' .
2

>

lHon. Mr. 'Gilpin, "Parliamentary Debate on Capital Punishment

Within Prison Bill", in Hansard's Parliamentary Debates, 3rd.
‘series, April 2], 1868. (London: Hansard, 1968) in Philosophi-
cal Perspectives on Punihsment, G. Ezarsky ed., New York:
State University of New York Pr., 1972, ppn. 262-270.

27.5. Mill, "Speech in PFavor of Capital Punishment 1868", in

Hansard's Parliamentary Debates, 3rd. series, April 21, 1868
(London: Hasard, 1B868) in"Phllosophical Perspectives on Pun-
“ishment, G.  Ezorsky ed., New York: Stae Unlversity of New
York Pr., 1972, pp. 272. -

L3
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With respect to the deterrent effects of this punishment
Mill suggests that hardened criminals may not .be intimidated
by 1it, bﬁt that, 1f 1t were restricted and unfailingly Imposed
in éases df atroclous crimes, it wbuld 4hen have an impact on
fhe.popular imagination. He laments the laxity of the Jjudleial
system that imposes the.death penalty for petty crimes, only
to trénsmute the sentence into a lesser one, thus diminishing
considerably the efficacy of such punishment in the eyes of
the public. ' _ | |

Gilpin‘is opposed to Mill'szview because he feels that
capltal punishment does not deal adeguately with the problem
of prevention of crime. Rather, he feels that this punish-
ment is ineffective and unjust. He observes:

... capltal punishment was ihexpedieﬁt and unnecessa-

ry; that 1t d4did not ensure the purpcses for which it

was enacted; that it was unjust in principle; that it

involved not infrequently the sacrifice of- innocent

human life, and further, that it afforded an escape

for many gullty of atrocious crimes.l

Bofh Earl Russell and Gllpin reject the death penalty
because 1t involves some injustices. For example, Russell
observes how this punishment presents Judges with almost in-
surmountable difficulty in deciding Wwhéther to apply it or
not, especially in the light of the'recent change in public

opinion towards 1t, which accorded an unprecedented amount

of sympathy to the culprit sentenced to death. Russell

. leilpin, op. cit., p. 262. Mill agrees with Gilpin that if
. an 1innocent person were executed because of judiclal error,
the mistake can never be corrected; all compensation, all
.reparggion for the injustice 1s impossible. (M11l, op. cit.,
- p. 276).

-~

" -_/}—\
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reflects:

nothing would be lost to justice, nothing lost in
the preservation of innoccent life, 1f the punishment
of death were altogether abollshed. 1In that case a
sentence of a long term of separate confinement, fol-
lowed by another term of hard labor and hard fare,
would cease to be considered as an extension of mercy.
If the sentence of the Judge were to that effect, there
would scarcely ever be a petitlion for remissiocn of pun-
ishment, in cases of murder, sent to the Home Office.
“The guilty, unpitied, would have time and opportunity
to turn repentant to the Throne of Mercy.,

The popular feeling against capital punishment had
reached the point where jurors would look for all possible
reasons, such as insanity for example, for alternate punish-
ment rather than sentence anyone to death. The general con-
cern was to avold, at all costs, condemning the innocent, as
the horrors of recent judicial mistakes, mainly caused by
cases of mistaken identity, had stricken deep into the popular
consclence. .

Charles Dickens, who wrote several letters on the sub-
ject of capital punishment, observed:

I entreat all who may chance to read this letter to

pause for an instant, and ask themselves whether they

can remember any occasion on which they have in the
broad day, and under circumstances the most favorable
to recognition, mistaken one person for another, and
believed that in a perfect stranger they have seen
golng away from them, or coming towards them, a fa-
miliar friend.2

These considerations were sufficlent, in Mr. Gilpin's

opinion, to advocate the abolitionists' cause. Furthermore,

‘l1pid., p. 264.

2Ibid., p. 267.
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the religious feelinés of the time bore a strong influence on
the argument against capital punishment, which, Gilpin pointed
out, was nothing else than an antedating'of the final sentence
that awalts us all. The culprit sentenced to death is granted
time to reconcile himself with the Almighty, who alone shows
forgiveness for-the repentant sinner. If we call ourselves
Christian, Gilp;n argues, should not a human Jjury show the
same kind of mercy,'and grant the culprit the possibility to

reform.

He therefore moved the Amendment ... convinced that by

the entire- abolition of capital punishment ... the san-
ctity of human life would be regarded more highly than
it had hitherto been, ... that sanctity ... would re-

sult in a great lessening of the c¢rime of murder, and

consequently in increased security to the public of
this country. 1

Almost a century later, in 1956, another debate on
capital punishment was held in the House of Lords. It raised
much interest not because of 1ts legal outcome, but because
of thé moral complexities it dealt with, as W.G. Gallie ﬁdints
out in his article.2

The current moral divisions over capital punishment put
fo#ward by Public Utilitar;ans and Active Advocates, as Gallie

calls the two groups engaged in the debate, cannot any longer

be explained on the basis of the commonly accepted aims of pun-

Ybig., p. 270.

°4.a. Gallie,"The Lords' Debate on Hanging 1956: Interpretation‘
and Comment", Philosophy vol. 32, 1957, pp. 132- 147.
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ishment: retribution, reformation and deterrence, as both
groups offer a diffefent interpretation of these terms.

The Public Utilitarians maintain that‘éhe welfare of
the community ought to be the prevalent faétor in deciding
whether certain social measures ought to be applied, especlal-
ly so with respect to capital punishment, 'Lacking the sta-
tistical evidence that such punishment is indeed deterrent,.
the Public Utilitarians advocate its abolition as 1t doés
not add to the pleasure of the greatest number.

In analysing the debate one canmot but notlce that
Active Advocates present a divided front: there are the Dra--
conians, who invoke the "lex talionis" as the moral justifi-
cation of capital punishment {(an axiomatic position ;hich
does not allow much ground for diecussion); the Tolstoyans,
whose main preoccupation is the prgservation of the "con-
tinuous humani%y" that bonds all men, from saint to thief,
and therefore look &%on capltal punishment as nothing else
than crime added to crime, capital punishment being in this
case the worst as the result of cold blooded declsion; and
the Spinozists, whd-call upon scientific methods to prove the
efficacy of capltal punishment, and the same kind of evlden-
ce to prove the gullt of the alleged culprit.

Gallie calls these last two groups "different colour-
ing of utilitarianism" because indeed the same argument is
used by all, only towards different goals: the utilitarlans
for legislative refofm, Tolstoyans for the preservation of

the "sanctity" of men, the Spinozists to promote the applica-
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tion of scientific methods to social issues.

The Retentlonist cause 1s thus somewhat unstable. Not
wanting to perpetuate the traditional liaison with the Dra—.
conlan principle that Jjustified capital punishment until now,
they too opt for utilitarian arguments for their ends, thus
ﬁaking the borderline between Utilitarian Retentionist and
Utilitarian Abolitionist rather thin. In addition to which
their "utilitarian" argument, that capital punishment 1is
"euthanasia for the good of the rest of us" hardly disgulses
Draconian arguments.

The Retentilonists go Wpe’l' the Utilitarian
preoccupation with the exe*ution of the innocent simply by
stating that no innocent mgn has ever been executed, and that
capital punishmgnt is neveri appllied unless there is sufficient
evidence of the gullt of thd offender. To this one might ob-
Ject, as Gallie does, that evidence 1s bullt on common sense,
and that historical research proves how fallacious evidence
thus obtained can be.

To fufther thelr cau é, Retentionlsts argue that Aboli-
tionists let sentimentality &nterfere with their reaéoning:
such aé'their alleged reaction to the physlcal aspect of ca-
pital puniéhment, while in fact ‘their objections are based on
the Tolstoyan and Spinozist view of capital punishment as
crime added to crime. Abolltionlsts also argue that the inten-
tional taking of life cannot be compared to accidental déath,

as Retenticnists would like to have it. The Retentionlsts
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-question the "trendiness" of the Abolitionist bellef that,
since their position is progressive, it must therefore be
right. This criticism of course would loose 1ts validity
once the Abolltionists succeed in presenting crime as a
sacial problem that can be solved only soclally, thus di-
vert;ng the criticism that they 1lgnore the pr&cﬁical con-
sequences of leglslative reform. |

Of coursé one of the fallacles of the Abolitlonist
argument 1s the 1n§oking of statistlics in support of theilr
view that dapital punishment 1is not a deterrent. Countries

. that have ploneered the idea have done so on a humanitarian

ba;is‘and because of 1inconclusive statlstics. It might in
fact aid the Abolitionist cause to admit that in certain
instances where capital punishment was abolished for cer-
tain kinds of crime, these increased for a short time after,

although in most cases thils, happily, did not occur in a

significant manner.

’

Gallie concludes his analysis of the debate by offer-
ing a tongue in cheek advise to the Abolltionists:

the English are, in general, a very humane people.
But, on the evidence avalilable regarding capital pun-
ishment, ... - in comparison with their northwest Eu-
ropean neilghbours ... in respect to practice -~ the an-
nswer must be NO. But the English are also highly sen-
sitive to injustice, and especlally to any injustice
to themselves. Therefore, let the above lnescapable
verdict be wildely advertised by Abolitlonists: and
even if in the short term it should add to thelr un-

popularity, in the long run 1t might well prove-a
wlnner. 1

Ibid., p. 147.
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CONCLUSION »

We have seen that, according to Bentha, before a
person can be punished, it must be clear that he 1s con-
scious of his actlons and motives, and that these are
therefore intentional.

In addition, the punishment must be deserved, that
‘is, the c¢riminal must be found gullty and the punishment
must also prevent further crime.

Bentham advises that punishment should prevent all
offences, the worst offences, should eradicate mischlefl
and act at the least expense.

He also adds properties to the given to "a lot", or
a portion, of punishment in order to help measure the ef-
fects of punlshment.

In discussing B enthaﬁ's position, we have seen that
he establishes punishment on retributive principles and
administers it on utilitarian ones.

We have also seen that, although some retributivist
theorlsts rejJect entirely the utilitafian stance, later
they accept some of the utilitarian arguments fto justify
punishment. For example, Bradley has observed that ;we
modify the punishment according to the useful and the’
pleasant." While mo;t-retribmtiv;sts have accused the
utilitarlans of meting out severer punishment, Flew feels
that they themselves fall into the same trap. Quinton

maintains that the difference between the two theories
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is that ﬁhe retributive i1s a logical approach to punish-
ment, whéreas the utilitarian is a moral one.

Benn criticizes the retribufivists, whom we have
seen accuse the utilitarians of failing to relate punish-
ment to guilt, for falling into the same ambush. He 'says:

"this shortcoming renders the utilitarian theory moral

“and Just".

. From this discussion we come tp see that the rela-
tionship between retr;butivism,and utilitarianism is not
only more evident that it might appear at first sight,
but is also a very close one. They both aim at prevention
of crime. ‘

We have seen that, although Mill and other members
of the House of Commons and the House of Lords think that
the legal use of capital punishment is justifled, a close
examination ‘of their arguments contradicts thelr advocacy
of this punlishment.

We can conclude from what we have examlned above

that, according to Bentham, the purpose bf punishment is

to prevent crime without bringing injustice.
’ Also, Bentham's retributivist and utilltarian per-
spectives shed a new light on his stance on the problem

of punistiment.

e
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CHAPTER FOUR -

MORAL SANCTION AND LEGAL PUNISHMENT

In this chapter, we shall examine moral sanction and how 1t
is related to legal punishmen#. Our idea of moral sanction
shall focus.on public condemnation and shame (ignominy}. We
shall also demonstrate how publicity of wrongdoing and legisla-
five powers sanction a wrongdoer by depriving him of reputation,
money, marital and child statuses. . l '
Bengham definés utility as something leading to product,
lbenefit, advantage:jpleasure, good or happiﬁess of both the indi-
vidual and the community. He usges these words.synonymously and
all in opposition to mischlef, pain; evil or unhappiness. He
‘believes that pleasure ingluences th? will in choosing right
actiong. The function of will is tantamount to that of consclence
since they are both influenced bﬁ pleasure (when choosing actions)
and aim at right actions. A person should choose a good or
right action because it conforms to the law, while-bad or wrong
actions violate the law and are liable to punishmenﬁ. Therefore,
moral and legal sanctions are interwoven. <
Thils concept of moral sanction grew out of hisl rejection ‘
of Blackstone's position that humaﬁ‘}aus (the laws of the country)
do not increase the moral guilt of murder. Because the former
belleves that fear of condemnation, fear of hatred, and }ear ofl.
" punishment are closely related, he asserts that huﬁan law in-

creases moral gullt through fear of wrongdoing.

But the fear of condemnation'and hatred, according toc Bentham

—

1
Bentham, C.C., pp. 30-33.
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7

. , B
" do not derivé from fear of the law, but are the workings of

conscience, which is conducive to fear of the law. ' Obedlence
to one's consclence precedes obedience to law, the former o=
perating as a moral sanction and thellatter as legal sanction.

-

‘The two are c¢los

¢ related, as Bentham points out when he

says that shame "f®llows the finger of the law",l because con-

:éqgence sanctions fhe ignominy that derives from punishment.

Conscieﬁce compells us to, e law, and law binds our con-
sclence to suffer, € do not obey it.

Bothr morality and law condemn crime as "bad" or "wrong",
and both pgnish it as such, tﬁé former through blame and dis-
—approyalg the ldtter through a court .of law. Bentham concelves
"rightgkto be an act thdt conforms tb the law, and PQrong"‘aq
act which, ‘as itsrgpnseApence,'engarls punishmen®¥. - For Benth@ém,
"wrong" ‘act and Eznishment are correlated (interdependent).

3 ' : 0 a
‘People offfzeod moral calibre enjoy and cherish the esfeem,

affection,'good.officés and love of thelr fellowpersons and,
consequently, are less likely to do any act that might deprive °
them of this goodwlll. They are more aware of the consequences.
Y.
of wrongdoing, thus proving the efficacy of moral sanctions in
preventing CPime, whenf’haying committed one, they are ostraclz-
ed by their.peers.
" . If I avoid them, I by that means already deprive myself
. - of thelr good offlcgs: if I put myself in thelr way,
the gullt which is “legible, in my couritenance, advertises
and increases 'thelr aversion: they either give an
express denlal to my request, or, what is more common,

anticipate it by the .coldness of their behaviour. The
reception gives fr%sh keenness to.the sting of shame,

1 v O T
Ibid.- . 69. . - o
__- > p‘ 5 ‘ £

.gﬁ')
1
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or (in the systematical language I have . ventured to
make use of), the experiment I have made use of the
casual evils adds force to the characteristic evils
of sanction. 1

Bentham maintains that shame derives 1ts efficacy from
fear of wrongdoing. Ernest van den Haag clearly brings out
this point in Bentham when he writes:

The deterrent effect of punishment depends on stigma-
tization as well as on material suffering. Punish-
ment removes from the community, temporarily or per-
manently, those.who violate its laws. Whatever the
tangible effects, that removal has a symbolic mean-
ing of surpassing importance. It vindicates the
social order-by branding crime as antisocial, the
criminal as outcast. The moral solidarity of those
who live within the law 1s reaffirmed by casting out
those who break it.

The stigmatizing effect of conviction is greater’

and more deterrent the higher the status of the con-

‘vict: conviction may cause a painful loss of reputa-"

tion and end the career, ‘or bar from his precfession

a lawyer, accountant, physician, politician, or exe-

cutlive. The stigmatizing effect algso depends on the

attitude of one's socilal gf'oup.2

Bentham holds that those who are deterred by fear of
wrongdoing are moral and rational people, for whom the fear
of punishment in itself is secondary to the deterrent effect
of moral and religious consciousness.

Ewing elucidates this concept in Bentham<by affirming
that fear of crime- derives from the moral condémnafion that
would follow. He points out that moral education teaches peo-

ple to dread wrongdoing - but that neithér the retributive nor

the detérrent aspeét of punishment 1tself achieve this goal.

——
L]

17. Bentham, P.P.L., vol..1, p. 454,

‘2E. van den Haag, Punishing Criminals, New York: Basic Books,
_ 1975, pp. 63-

>
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Moral education teaches people Ehefvélue of good hablts and
Eonsequently it 1s not the fear of punisgment that controls
their behaviour, becapse even when punishmeﬁt*is not an issue,
they still would respond to the dictates of moral conscious-

ness. ®

Fear of wrongdoing 1s acquired only when the concept of
"wrong" and the consequent condemnation are clearly interde-
pendent in everybody's mind. . o

The moral effects of soelety are therefore much more
important as a justification for state punishment than
the moral effects on the criminal himself. Punishment
in education on the other hand is intended almost ex-
clusively to reform the individual punished, and for
\\garious reasons 1t certainly can do very much more in

his directlion than is the case with state punishment.
But I should add that the chief point about punishment

R is the condemnation of a harmful or unworthy act which
it expresses, not the pain inflicted, and in conse-
quence the punishment should be reduced to verbal cen-
sure where that is possible. The externally inflicted
pain is only needed to. impress the censure more on the
mind of the offender and on others, where mere words
would not impress it on them enough.:L

'Bentham observes that the deterrent effect of law liles
in the individual's fear(%f moral stigma, closely related, in
his mind, to social stigma. Herbert Parker interject52 that
the latter is more effective than law itself. He categorizes
- offences into those with strong morallstigma, such as sexual
offences; etc., and those wlth less socialkstigma,'sufh as
gambling; etc. He points out that a laxity in-the law would
not lead to more crimes in the firstzcateg%pyﬁ but certainly

.
~3
.

would in the sgfond.

leing, "Punishment as a Moral Agency: an Attempt to Réioncilé
Retributive and Utilitarian Views", Mind, vol. 36, 1927, pp.
299-300.

2 ' :
H.L. Parker, The Limits of Sanction, California: Stanford

U. Pr., 1968, pp. 296-331.
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Thefefore it is not law enforcement that deters crime wlth
strong- social stigma, but rather the moral consclousness of wrong-
doing that would derive from committing this type of crime.

Bentham is aware that moral sanctlions are not always ana-—
logous to the offengé, as it.is difficuit to determine their im-
pacf‘or duration. ‘ ; .

Moral sanctions make ghe.offender the obJect of contempt
.and aversion on the partﬁo{ friends aﬁd acquaintances. They are,
theredore, MOre'effective for people whose soclal status makes

them publlc figures.

When a person forfeits his reputatibn, this 1is known only
ﬁo the few who wltness a small part of hils suffering. ‘Consequent -
ly, moral sanctions can hardly be said to be.an exemplary punish-
ment, .

Moral sanctions are reformative because they make a person

more sensitive to shame, which keeps him fr Cm repeating the of-

fence.

' Béntham develops this theme;f ther in this way: moral con-
sciousng;s restrains a person from tra gressing the law by¥making
him consclous’ and consequently ashamed dAf his wrongdoing

Active or laborious puni_shment1 compels the individual to

<«

react to either physical or moral stimuli as when the delingquent
is exposed to ignominy while working in publf% places, a; was cus-—
tomary in England and Eastern Europe in Bentham's time. The 1igno-
miny of this mode of punishment will prevent a criminal from of-
fending again, as 1t is his faculty of volition that is i?fxuenéed
by it. /‘{ 3

According to Bentham, this punishment can be converted into

L

Ypentham, P.P.L., vol. 1, pp. 437-441.
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profit; as:in the case of poor people who have committed crimes

for which tﬁey cannot provide any compensation, yet they can

repay through théir laboﬁr.

It is also frugal, not only because the offender pays

-through his work for the expenses 1lncurred in keeping him, but

because sdmetimes his labour produces -more than the government

pays for hils sustenance. >

By confining a person to labour, who had not been used to

.any kind of restriction and is now prevented from pursulng plea-
-surable activitles’, this punishment alsoc proves to be equitable.

In addition, it is varlable.

¢ For example, Emperor Joseph II sentenced people of high
rank to labour in public places,-which exposed them to inf‘amy.1

But when he condemned some protestant ministers to the gallows,

”their followers looked upon this sentenée as an injustice

against innocent people; in this case the punishment did not
7

carry out the intended purpose of exposing the ministers to

public infamy. . &

Finally, beéause this punishment confines criminals to hard
work under close and strict supervision, thus preventling them
from apélying'their inventiveness towards future criminal pro-

Jects, 1t can be sald to be re formative .

As Bentham says: .

So much for the tendency this punishihent Has to keep men
from growing worse., It has, besides thils, a positive
tendency to make them better. And fhis tendency is mor&s
obvious and less liable to acecident than the other.

There 1s a tendency, as has bgen already- observed, in

K

v

lthig., p. 4¥0. \
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man's nature, to reconclle and ‘accomodate itself to
every condition in which 1t happens to be placed.
Such is the force of habit.l

We are now going to extend Bentham's‘cohcepti%f moral sanc-
tion to cover religious and soclal sanbtioné and show how they.
operate among some African traditioﬁal societies. For example,
the Baganda of Uganda impqse soclal sanctlions upon a criminal:

when a person is found stealing, the person robbed shouts

"omuubi” (thief). The call is immediately taken up by anyone

in the vicinity that hears 1it, and whoever doeé not participate
is thought to harbour and pamper the culprit. After'the capture
of the thief, everybody presént dencunces him, thus imposing the
social sanction, which is a prevaleng way of condemnation in m?st
parts of Africa. In "Tribes without Rulers" we see how gitual

ties among members of a tribe function as behaviour control, as

in the way the elders administer a curse, for example,‘as a
deterrent from wrongdoing, or how ritual ties are ;h extension

of aéﬁate ties, as among the Konkomba of Northern Ghana. Whenever
there are disputes, some members of the tribe gather to seek a
solution teo the problem,‘and in the case of viclation of some-
body's rights, the whole tribe puts pressure on the transgressor.

jgavid Tait, in hig/ﬁiscussion on the nature of sanction, writes
-

as follows:

The supernatural sanction is very strong and the neces-
sary conditions for murder do not occur,~for a brawl
between Hinsmensdeads to the intervention of their kin
EQJprevent bloodshed. . Whereas a brawl between men of a

lBentham, P.P:L., vol. 1, p. b440.
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different clan leads to a swift line-up of opposing
sides.l

As we have pointed out the leaders enforce the established
* social and religious norms, this can be seen operating among the
Koﬁkomba. That 1s to say, kinsmen who prevent bloodshed by in-~
tervening and who also lead In lining-up of opposing sides af;
elderly men. On the other hand, the social sanctions the elders
apply. are in turn looked upon as supernatural sanctions.
Contlnuing this notion of social sanctions, we will show
hdw the pronouncement from the elder (known as "Mar") is a dras-
tic social sanction against wrongdoing among the Mandari.
g% The Mandarl of Southern Sudan refer to a person with the
title "Mar"2 as the most powe?ful persoﬁ in the tribe and he is
regarded as the chief of thei; country. Although the "Mar's" of-
fice 1s hereditary, the "Mar" should have good stapnding with his
subjects. He also should conform to the so®ial norms accepﬁgd
by the Mandari. Nevertheless, the Mandarl contend that the "Mar"
can never be deposed or killed by his own people. Furthermore,
the mouth of "Mar" ("kutuku na mar") is revered by the Mandari who
also think the "Mar's" pronouncements come from God. Conseguently,
when there 1is any dispute, the "Mar's" pronouncements will be sought
and heeded. In this discussion regarding the Mandarl, one can see

that the "Mar" is %8 vicar of the ancestral guardian spirits, ac-
s

cordingly, a mere pronouncement from him serves as soclal sanction.

'y

lD Talt, "The Teprijorial Pattern and Lineage System of Konkomba',
Tribes without Rulers, J. Middleton and D. Tait eds., London

Routledge & Kegan Paul, 1958, p. 189 ‘
2Ibid., b -70.  "... he was placed as a religious and temporal head,

mar-, he also belng glven power to intercede for rain and perform
rites for tHe land and forests".
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For thé Dinka, "order" or rule i1s emplcyed as a social sanc-
tion against wrongdoing. They use the word "cieng" (noun) and
"ecieng bai" (verb) to mean "look after" or "order". Here the
term "order" or "éule“ 1s employed to mean "custom" or "customary
rule, if you will. Thls simply means that, since the Dinka do
not have rulers, this.crder (custom), with help from the warrlors
and spearmastersl, serves to controeol tribal feuds. In other words,
the Dinka look upon the "customary rule" as a supreme rule to such
a degree-that they are lndefatigable, in adhering to ghs\fustom.

The obediénce whlch the Bwamba glve to the elderiy person
is essentially that which is given to the "Mar". Also, advice
from the Bwamba elder is equivalent to the Dinka order. The
Bwamba appear to be a gerontcoeratlic state: the groﬁp is controlled
by the old person. For instance, "in some cases where people are
found arguing violently, any elder whatsoever may stop and tell

L

them that he willl gather people to hear thelr dispute in a day or

'two."g

During the hearing, the leders take the opportunity to

warn the culprit to correct his ways. The eiders in the Bwamba

tribe command great respect such that when a youﬂg-person dis-
respects them, he 1is fined by the diérespected elder.

And elder 1s also head of the Lugbara compound, and he 1s known

~as "aku" in the Lugbara language. The "aku" (elder) acquires his

status because of hils geneological seniorlity. He 1is of great moral

’]Ibid., p- 104. nhhe symbol of religious office.of these priests of
the Dinka is sacred fishing s¥ear (bith), and the members of priest-
ly clans, .mostly’elderly men, who actually fun®ttion as priests>may
be jaddressed as "beny", chlefs (who Dr. Lienhardt prefers to call

j"maiters“) of the fish?ng,spear.”
4 -

2Edwérd Winters, Bwamba, Cambridge: W. Heffler & ‘Sons Ltd., n.d., .
p. 156. o

!
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significance because he represents his group at the sacriflce and

also as its ritual representative. It has been observed:

- Elders can invoke the ghosts against their own dependents
within the family cluster and ghosts may themselves bring
sickness for a misdemeanor, both within the cluster and
on the part of elders one against the other within the
major lineage, the widest group with.common ghosts. The
significant-.aspect of these processes 1n thls context is

' that sickness is brought for breaches of kin-group soli-
darity and that 1t 1s cured by promise of sacrifice. At
the sacrifice representatives of the major lineages, and
of the whole subclan and even claq, gather together to
share the meat and to bless the victim to .show that they
have no grudges in their hearts and that they consider the
wellsbeing of the _group to have been restored satisfactori-
ly.l . '

From the above quote, we can see that the elders have the
power to destroy an evil-doer by hanélﬁg down a curse. Similarly,
they can vindicate the evil-doer through the performance of sa-
crifice. |

Now we come to the Tiv of Nigeria. The Tiv are held to-
gether by elders and persons of prestigeg. These men are heads
of compounds. Moreover, the Tiv employ the*term "u ya" to des-
cribe "man of the compound (head)". He is the oldest man and the
ovér—seer of the compound. As a result, he is responsible for
what the people, members of the compound, are doing. _Furthermore,
1t must be added that he has such authordty that, to live in the
compound, & person has to have his permission. Similarly, he has
power to expel anybody whd is making troﬁble. This meahs that
the "u ya" is obeyed because his su‘jects fear a curse from him.

In fact, this fear, 1n turn, plays the role of ;ocial sanction.

»

~

lpribes without Rulers, op. cit., p. 220-

2Ibid.,'p. S4, "A man of prestige, on the other hand, 1s a man
whose wealth, generosity, and astuteness give him a certain N
inf“ence over people." .

¥ ~
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Forfelture of Reputatlon

| The importance of the mass medla 1is nowadays taken for
granted in most manifestations of public oplnion. It 1nfluences
choices, from grocery products to presidential candldates. It
might also be argued thet the media reflects public opinion.
Whatever the case, Bentham was keenly aware of the 1lmpor-
tance of the role the press plays in moral sanction by influenc-
ing, or reflecting, the attitudes of the people. It 1s also
thougﬁt to be a powerful means of preventing crime by publicly
condemning wrongdoing, more so than law 1tself. He recommends
the use of the press for this purpose: not only should the of-
fence be repéfted, but also the name of the offender "..: may bé

o

recorded in indelible characters and clrculated through the whole
state."1 Pubiicity proves, for Bentham, to be a powerful deter-

rent which, conversely, can also be used in the wrong circum-
stances, to destroy the innoceﬁt.2

But Bentham's preoccupation with publicity hoﬁever was mere-—
ly to underline the moral aspect of punishment, to which the Dreyfus
3

case clearly belongs.” Furthermore, in his work Securities against

lBentham P.P.L., p. 460.

2"This is an example of a particular type of punishment which Bentham
called 'dnstructlve ignominy' It consists in the performance of
certain ceremonial actiens, trivial in themselves whose signifi-
cance consists entirely in the message they convey. By a conven-
tion famillar to all concerned, they betoken a terrible reality

of social condemnatlon and dishonour This visible stripping of

the outward marks or rank proclaims the nation's dellberate casting
down and casting out a trailtor, and it is from thils emblematic si-
gnificance thiat it derives all its impressiveness." Walter Moberly,
The Ethics of Punishment; Hamden, Conn.: Archon Books, 1968, p. 202.

3Ih 1892, Captain Dreyfus of the French Army, was found guilty of
having procured for a foreign power documents connected with. the
national defence.

.y
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1

Misrules he points out that publicity would censure the conduct

of rules, in order to protect:the sﬁbjects from injusticgs.

Considering how paramount the press was in_arousing public
condemnation in the Dreyfus trial, i1t can ﬁardly escape anybody's
attention that publicity wifh respect to wrongdolng can be for
the offender much more painful than punishmént itself: the
effect of public moral condemnation can be quite shattering for its
inflexibility.

Law only intervenes once the offence has been committed.
Public opinion, on the other haﬁd; 1s always .present, ready to
intervene at any moment, and appiy a gradually increasing pressure
on the individual: "It is more prompt and preventive than law,
and it regulates in many more ways people's behaviour.

Although publicity_rouses and makes the common sentilment
mere universal and effect;ve, the message it conveys is not uni-
formly received becauée communities are not homogeneous. For
example, an offender might escape.publicity by taking refuge amoﬁg
his peers, among whom crime is excused and condoneé: this symba—
thetic'attitude mitiéates the effects of publicity.

It might be added here that puﬁlicity 1s beptef, in a cerfain
respect, than legal control, because 1t 1s more likely to take into
'considgxgtion hitigating, or.aggravating, circumstances of timé,
place énd motive that might have caused the act in question; 1t

[
takes %nto account past‘sérvices to condone present faults, and

present good behaviour to wipe out past.infamy. Consequently, b

public consciousness prevents more peoplé from wrongdoing than

law 1tself. )

1 ‘ . .
J. Bentham; Securities against Misrule, vol. 8, pp. 557-600.

’

4
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Bentham would undoubtedly not only agree that publicity
is more effective than law, but he would recommend it as a cheaper

i1
means of administering justice. To expose a wrongdoer to public

_reprobation is much less costly than to have him undergo a legal

trial. Legal: action must be invecked, though, when public condem-
na£ion falls to deter..

However, it must be pointed out here that public opinion is
not always objective or enlightened by a logical process of
thought, and can tggpeforg be determined by prejudices or gratul-
tous hosti%e sentiments that can lead to erroneous concluslons.
In other words, it cannot entirely ré%lace law because 1t 1acks'.
accurac&. |

However, there is a way to increase 1ts effectiveness and

legality. Bentham suggests that 1t be integrated with leglislative

powers. If the moral code is broken, its integrity sQ@uld be
maintained: . o

1. through the en@grcement of certaln laws prohigiting
certain behaviour; -

2. by letting pgople know what are ﬁhe consequencés of
law breaking; _ '

3. by persuading people to respect the law for the benefit
of sobiety;‘

by, ‘py censuring the offender immediately énd demanding that
he account.for his offence; .= ~— ' .

5. in the case in which there are.two or more offences, by
punishing the Qriminal more heavily for the most serious one. '

Bentham's theory of forfeiﬁurexis btased on his concept-of

¥
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pleasure and pain. ‘He argues that deprivatioﬁsof pleasgres,
of the senses of wealth, or of reputation, anéﬁkhe pain resulting
from it should deter wrongdoing and promote obédience to law.

We shall now examine some of the aspecté of forfeiture.

Pecuniary or quasi pecuniary forfelture is another sanction
advocated. Here the offender's money 1is selzed, or whatever'i;
exchanged fdr_money, in order to repay for the offence.;

On the-whole forfeltures are effective because tie community
pressgre operates as a means of moral'feproach on the wrongdoer,

thus making the offender sensitive to the import of his offense,
A

which has already deprived him of his pleasure.

By forfq}ture of conrﬁ?aon Bentham intends the loss of civie

.status because of wrongdoing. For example, 1f a man is mean to

his'family, he can be punished for forfelting his property and
his status with respect fo.the family. Bentham lists some Of
the pleasures forfelted under this punishment as follows:

1. pleasures of the senses;

2. pleasures that depend partly on the senses and partly

on the imaglnation;

’ . o
3. numberless small pleasures of all kinds obtained from
inexigible services pertalining to a husband's authority;
‘4. the pleasures resﬁiting from the use of the property

derived from the Ffféi\

LS

1a) An. amount of money éaﬁiva ent to the cost of the offence to
hé seized from the delinquenft and deposited into the account of
the person injured; )

b) taking the offender's possession and selling 1t in order o

produce the amount necessary for the reparatlion of the offernce;
¢) to compel the delinquent to produce the sum or to punlsh him
1" he- falls to do so0; ’
d) his property to be legally selzed elther in money or other
effects. (fBentham,_E.P.L., vol. 1, p. 468). y?

N . o

' N
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.5- . pleasure of-gipectétion founded bn the pleasures
deriving from the possession of wealth; s

6. pleasures derived frnm affectiqnafe friendships; -

7. pleasure derived from the esteem and goodwill of a
wife; — - . .

8. pleasures accrued from benevolence or goodwill;

9. piéasures of familial services;

10. pleaéures attained from the power to;control the

family funds;

11. pléasures derived from fatherhood.

&

CONCLUSION ' o : 7

In'sn £, in Bentham's thought, moral.sanction should becomé-

part of Lhe statutory law so that it may bg¢come more effective in R

depriving wrengdoers of thelr legal titles] such as paternal,

maternal, etec. it is also effective és‘p ishment itself.
Because fear of human law and moralsguslt afe one and the

same, Bentham has. shown how the moral stigma of punishment affects

those who are conscious of their wrongdoing and how moral aware-

ness constrains eriminals' behaviour and encompasses conformity'

to law. | | | | |

‘ However, what must be pninted out here is that Bentham's

concern with the connection between moral sanction and law is

related to his notion of how %rime is to be prevented. And_his )

preoccupation in this regard was to es?gblish how moral sanct;pn 0 ¥

interacts with law'sg an;ieve this goal. | ) _ ‘_ S |
) e : J—— ] _ b &
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CHAPTER FIVE

TORTUREL AND IMPRISONMENT

In this chapter we shall examlne the function :;ﬁzz}—
Y
ture and imprisonment in preventing crime through physical,
moral and religlous means.

When exterﬁal factors control a person's actions, oth-

"er than his own free willl, these actions are sald to be co-

erced.. As in the case of a businessman, for example, trying
all sorts of persuasive means, such as the promise of a new
car, to persuadé his son to follow in his steps. ' Should the
son comply, the result cannot be but a coerced one. Similar-
ly, in Bentham's vliew, the purpose of law‘is to coerce obedi-
ehcé, especlally from.trespassers. If a person is found
gullty after belng fairly tried, 1t 1s justifiable to coerce

him, physi¢ally or otherwlse, to obey the law.2

Torture
The concept of torture has developed from thls back-
ground. Torture involves more physical paln than any other
ordinary punishment. It is administered
... where a person 1s made to suffer any violent pain
of body in order to compel him to do something or to
desist from doing something which done or desisted
frém the penal application 1is immediately made to cease.

Torture should be employed only in cases "where the ex-

igency will not wait for a less penal method of compulsion."uv

Y.L. and P.E. Twining, "J. Bentham on Torture", Northern
Ireland Legal Quarterly, vol. 24, 1973, pp. 305-336.

2Bentham, P.P.L., vol. 1, pp. 393-4.
3Twining, op. cit., p. 309.

“Ibid., p. 314. ’?\
— ~ ~76-
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Also 1t should be employed only "where the safety of a whole
state may be endangered for want of ﬁhat intelligence which
is the object of it to procure“.l Torture should be in the
hands of pecple qualified to Judge responsibly when it 1s ne-
cessary to use 1t. It ought to be consiséent with the pur:m
pose for which it is administered. Culprits have been made
to confess through torture when other methods were availgble
which, had they not answered satisfactorily, would make them
suspect anyway. For example, Bentham thinks that in England
it is no use to torture a man to bring him to trial because,
i1f he refuse to cooperate by not answefing, his silence would
be taken as a confession. Since in England and other Eu%o—
pean countries imprisonment 1s employed to compel debtors to
fulfill their obligation without worrying whether they are ca-
pable of aoing.so or not, Bentham interprets this to be a.kind‘
of slow torture, although
it is not strictly speaking torture because it 1s

not certainly productive of any particular lntense

kind of bodily pain, 1t 1s however, owilng to 1ts dura-

ticn, very frequently more than equivalent to torture,

It is not strictly speaking torture but something worse. ,

Torture, according to Bentham, is tp be employed so;el&
for the purpose of forcing apecaleitrant culprit to confess
For this reason he lays down the followlng rules for its,_ ag-

plication, as he believes that, if appiied unnecessarily,/tor-

ture can Jeopardize the alms of punishment:

l1pid., p. 315.

°Ibid., p- 319.

)
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© 1. the consequence of torture should not be prolonged

-pain as, once the purpose has bee achievedﬁ any additional

'misery would be immoral and in waste;
2. torture ought to be appliled only when a person
has failed to do what he 1s supppsed to do;

that is the same strength of evidence ought to be
required as is requisite to convict a man of a crime
for which punishment of that kind and degree would
be inflicted for the ordﬁnary purpOSe of prevention. 1

3. the purpose of tortur? is to compel the criminal to
provlide answers gulckly - andspossibly, true answers.

Bentham observes that mény people support the view that
torture is the most universally efficacious:form of afflictive
. punishment. He says that if :‘ s '

torture is to be Justified, 1t 1s that of procuring
a discovery of accomplices from criminals convicted of
crimes of the first magnitude. Incendiarism for in-
stance, and some of the most mischievous kinds of murder,
such as assassination for hire. It 1s not to be doubted
but that the introduction of torture 1n these cases gives
the public a considerable additional security against
these crimes: whether that securlity would be worth the
purchase on ether accounts, is another question.2

One of Bentham's objections to torture lies 1 he abu-
mé@e,

thus leaving the door open to a dreadful consequence: the pﬁn-

se of it, when, as its result, a false confession

ishment of the 1nnocent‘who pleads gullty only to avoid further
paiﬁ. Bentham.Ti}ntains that bad 1laws have caused the intro-
duction of torture:.because of fear of them, people are unwill—
ing to give information or evidence, and through the applica-

tion of torture, a man is compelled to glive evidence against

himself.

1pid., p. 322.

°Ibid., p..325:
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Bentham quotes five .cases in whlch Beccaria too objects
and condemns the use of torture:

1. when it 1is applied to;a man 1lh onder to extract from
him the full confession for the crime he is believed to be
gullty of; |

2. when it is applied to force him to account for the
contradictions he has fallén into in the course of hils exami-
nation;

"3, when it 1s applied to force him to denounce his ac-

1 4
complices;

"4, when 1t is applied to force him to confess to crimes
he 1s believed to be guilty of;

5. when it is applied under the notlion of purging him
of infamy.

éentham agrees with Beccaria that the first polnt offers
a concluslve reason against applying any punishment at all,
and therefore against compuléive punishment. He also agrees
that there is no need to force the culprit to become his own
accuser: “This practice in criminal matters is reprobated by
the English Law"- > |

Bentham thinks that when there is sufficlient proof to
believe that the party accused is gullty, torture can be ap- -,
plied to extract a general qpnfgssion; and that, if 1t 1s be-
lieved that the accused had an accomplice, torture can force
him to reveal. the néﬁé. He justifies the use of torture in

the latter case because

The offence he 1s punished for 1s his contumacy in not
giving the information which has been required of him,

tbid., p. 329. i
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which 1t is «for-.the 1nterest of the community he should
glve, which it is his power to give, and which (not—
withstanding) he persists in refusing to glve., S

How Torture 1is Allled to Punishment

[

”Bentham believes torture to be tied to punishment when

considered as an applioation of continual castigation until

F

the' delinquent ceases offending. He maintains that although

I3

torture might be applied ‘for the purpose of punishment, its

’/Ayeal aim 1is to extract evidence from a criminal who "has® been

subjected to those dolorific applications which are commonly
(?) made use of for that purpose".

-

Bentham contends that torture is necessary to back ac-

tive punish ¢, since, according to him, torture 1is related

essence of torture in that pugishment continues
unty{l /h 1inquency comes t0 an end. And, at that; torture
ceases. . 1

Torture, or other forms of dctive punishment, may be
considered as[a continual applioation of successive punish-

- ment against continual offending the main offence consist-
ing in not doing what one 1s supposed to do. Punishment
ceases when the offence ceases. '

Torture, though, might appear at times as a perverted
aspect of punishment, when applied not to extract evidenoe,

but for the sole purpose of inflicting pain.

Bentham looks at torture in a positive way. Hls con-

l1pid., p. 330.

°Ipid., p. 330.
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cept of it is Eonsistent with his view of punishmeht, but does
not encompass the sordid details commonly attributed.to it.
“Rather,'he compares it to the way lmprisonment wés épplied in
"some European dopntries to enforce payment of debts, although
: hé doeé.ﬁot[recommend it fér this purpose.

Torture as punishment, Bentham says, aims at preventing
wrongdoing by physical means. . But he advocates 1ts use only
when the guilt of_the accused has been proven beyond any rea-
sonéblq doubt. This stance was intended to counteract the
iegal proéedure adoptéd since ﬁoman times, of trying cases 1n
private, with the prisoner having no right to counsel. In
these irnstances, when the judge felt almost sure of the guilt
of the accused; he would order tortﬁre to be applied, to ex-
tricate a full confession to prove his belief. But Bentham
does not think trials should be based on guess work: accord-
ing to him, torture is part of law, and should be applied on-
l& to tﬁose proven gullty, to get a confession‘and to set an
example of what might happen to potential transgfessors. Con-
versely, Bentham warns that it 1s utterly unjuétifiable to ap-
ply torture when no gullt hég been proven.

The use of torture, then,.is in accordance with the law.
It'might be cruel, impolitic, unconstifutional, but certainly
not 1liegal.l The subject and object of law'are the people
and things related to 1t.° The object is the act towards

which the law is directed: it origlnates from a pergon and

lBentham, 0.L.G., pp. 1-17.

°1pid., p. 3b.
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its progress might be through things or people. A person
may come under the notice of the law elther as an active a-

_gent or a passive subject.l

In accordance with this definition, when Bentham af-
firms that law 1s directed towards the subjJect and the
Jeect, 1t Jjustifies torture, if the person apprehended
actual offender. ; |

Bentham says that law 1s the will of the sovereign
whose purpose 1s to control Ehe conduct of the subjeets by
condemnlng some acts as eriminal and impos%ng punishment2
for any transgression. Therefore torture plays the role of

punishment when it is applied to prevent crime.

Imprisonment3

We are golng to see how imprisdnment through solitude,
darkness and hard dlet deprives and alters a person's atti-
tude towards wrongdoing.

Bentham has observed that imprisonment restrains
... the faculties of the individual, by hindering him
from recelving agreeable impressions, or from doing
what he desires: they take from him his liberty with
respect to certaln enjJoyments and certailn acts.u

: ‘ -
The resulting restrictions have both moral significance
and physical consequences: morally, the individual is prevent-
ed from chooslng the acts he wishes to perform; physically, he

ls threatened wifhﬁ;ncreasingly restrictive punishment which

mig@t confine him to a particular territory.

1pid., p. Sh. - . .

2Bentham, 0.L.G., p. 67.
3

Bentham, P.P.L., vol. 1, pp. 420-435,.

Y“Tbid.,p. 420.
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According to Bentham, imprisonment affects a person in.
the followlng ways:

1. deprives him of the pleasures deriving from the.fac-
ulty of seeing and enjoying the diversity of his environment;

2. denles him the pleasure of pursuing pastime activi-

tles; - '
3. prevents Him from attending‘to his health needs;
deprives him of public dlverslons;
5. ostraclzes him from famiiy and friends; .
6. prevents him from carrying on a business for a liv-
ing;

7. prevents him from pursulng public offlces of honour
and trust;

8. takes away his opportunity for advancement or asso-
ciation with people, as, for example, in the case of marrlage
for himself or his descendants.

According t¢ Bentham, solitude is an aspect of imprison-
ment which affects a person by making him feel remorseful.
For example, as to conflirm this bellef, J. Howard observes
that when criminals Iin the Newgate prison were sentenced and
brought to the confinement cell, they would often break down
into tears. He quotes Mr. Hanway as_.saying:

I remember an 1instance, some years before the law for

proceeding to sentence upon evldence, of a notoricus

malefactor, who would not plead. It was a questlon,
whether he should be brought to the press; but the

Jailor privately recommended teo the maglstrate to try

solitary confinement in prison. Thls produced the

effect, for less than twenty-four hours, the daring,
artful felon chose to hold up hils hand at the bar, and

sl

“
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. 1 I s
quletly submit to the laws, rather than remaln in such
a solitary state without hope.l

r-3

The horror of solltary confinement proves to be a strong

deterrent for criminals, since the imﬁression they receive from

such'experience affects thelr mind in such a manner as- to glve

.

way to tricks of the imagination and infantile fears because of

the lack of immediate contact with reality. In addition, soli-

T
tude brings the criminal closer to God and the reallzatdion of

his wrongdoing. But Bentham is aware that:

Darkness, too, has, 1in circumstances like this, a
peculiar tendency to dispose men to conceive, and

in a manner to feel, the presence of invisible agents.
Whatever may be the reason, the fact 1s notorious and
undlsputed. When the external senses are restrained
from action, the imagination 1s more actlve, and pro- .
duces a numerous race of ldeal beings. In a state of
solitude, infantile superstitions, ghosts, and spectres,
recur to the imagination. This, of itself, forms a
sufficient reason for not prolonging this species of,
punlishment, which may overthrow the powers of the mind,
and produce incurable melancholy. The first impres-
sion will, however, always be beneficial.2

Through this experience the criminal 1s restrained from

pursuing his wicked disposition by simply belng denied-the

opportunity to interact with others.

i

Hard dlet affects the criminal in an almoét similar way:

the pangs and pain of hunger take so much of his imaginatign

that he practically thinks of nothing else..

The most natural of all will be to retrace the events

of hls past 1life: the bad advice he received; his first
deviation from rectitude, which has led to the commis-
slon of the offence for which he 1s at the time under-
going punishment - a crime, all the pleasures deprived

1
2

Ibid., p. 426.

Ibid., p. 426.

- %
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from which have been already reaped, and of which
all that remains is the melancholy suffering that
he endures. He willl recall to his rececllection
those 'days of innocence and security which were
formerly his lot, and which, contrasted with his
present wretchedness, will present themselves to’
his imagination with splendor. His penitent re-
flections will naturally be directed to the errors
/ of which he has been guilty: 1f he has a wife, or
K\\M’ children, or near relations, the affection th%t he
~once entertalned for them may be renewed.-by the
recollection of the misery that he has occasioned
them. ‘

Human beings need to find relief from feellings of guilt.
In religious people this 1is achieved through repehtance, which
is a recognition and acceptance of the guilt emphasizéd by a
determination to do better. Repentance is commonly expressed
throﬁgh confession; there are‘numepous descriptions of the
spiritual or emotional relief of repe.tance - the passing from

the misery of a torturing consclence Lo a great sense of alle-

viation and profound and satisfying peace.

Guilt may be coriceptualized as negative self-pvaluation
which occurs when an individual agknéwledges thaf his behavidur

is at variance with a glven moral value to ich h

.gated to conform. In abstraction, it is {{he reactlon
injured conscience, the injury consisting iﬁ*fhe\Perception of
cthe violation of the moral values céonsclence feeld compelled .to
abide to. Hence, one might hypothesize that, before feelings
of gullt can become operative, the following conditions must be
present: 1) the individual must accept certaln standards of
right and wrong, or good and bad, as his own; 1i) he must ac-

cept the responsibility of governing hls behaviour to conform

11p1d., pp. 425-6.

/
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to whatever standards he has thus adopted;,iii) he should be’
.able to discern when a discrepancy between behaviour and in-
ternalizéé values occur.

According to tﬁ;”Chrisgiah traditibﬁ.w%en a pefson rea-—
lizes that what he has done 1s evil, he tries to restore him-
self through repentance. Bentham's ‘Qritidés are not suffi-.
cient to elaborate this stance adequately, but J.H. Seelye
states that:

A valid repentance must be the act of an offender,
not because the soverelgn -requires it, but because
the offénder has been led to require it of himself.
To repent may be a command of the sovereilgn, but the
repentance cannot be because of this command. The
command could only be addressed to the transgressor,
and it 1s a command that he rencunce and abhor the
very act of his transgresslcn. But how can he do
this, as a real and not simply a formal utterance,
except through some new view or feeling, in his own
soul, respecting the sovereign, the law, or his
transgression? 1If he does it, therefore, it is be-
cause he sees or feels the reason for 1t, and not
because 1t 1s commanded by the sovereign. Hence to
do 1t leaves hils transgression. so far as 1t relates
to the sovereignty, exactly as 1t was bef‘ore.1

In Bentham's vliew, when an individual realizes, and re-
pents for his wrongdoing, pledging never to repeat it again,
he 1s reformed, the fear of wrongdoing leading, in its turn,
to conformity to law. .

Iq evaluating the effects of imprisonment we see that,
with regard to efficacy to disable, this kind of punishment

deprives the offender of the opportunity and power of dolng

lJ.H. Seelye, "Punishment: 1ts Meaning and Ground", Hours at
Home, vol. viill, 1869, p. 569.

-
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mischief; it 1is not frugal, however, ﬁince.ﬁhe inmates do
not work to pay for their sustenance.

During Bentham's time, impqisonment was not exempla-
ry because the public had no direct experlence of its effi-
cacy. For this reason he believes that the panopticon pri-
son system would be much more useful in making the ppblic
aware of the efficacy of imprisonment. He alsc documents
some ilnequalities in the tfeépment of inmates, in health
gtandards, fof example, and how well-to-do inmates were al-
lowed to gnjoy the company of relatives and friends, whille.
the poor Qere neglected?and made to endure miserabie cqndi-
tions.

. The three purposes of imprigonment are punishmeht, com-
. pulsion ahd safe custody. Qentham cautlions that when impriF
sonment 1s employed as punishment, one ocught to take into con-
sideration the cfiminal's age, sex, rank, physieal éondition
and’the nature of the offence before sentenping. In. some -
cases, he advocépes harsher measures because of the compara-
tively low degree of intensity and magnitude of imprisonment,
when he believes that the same effect can be obtained fhrough
intensity and durafion, and ét a lower cost.

wﬁen Bentham wrote about the effects of imprisonmeﬁt he
was fully aware of the gppalling conditlons existing‘in
England and other countries, and that 1s why he called for a

reform. Although he was convinced that solitary conflnement,

for example, was necessarj to bring the accused to admit his
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wrongﬁoinga his concern wajﬁﬁﬁinly to establish how this mode

of punishment could be applied to-pre#ent'crime. Hard core(\/ﬁ;:P

*

‘criminals should be in solitary confinement, he believes}.be—‘
cause they would otherwilse ﬁsé any assoclation with othe}s

tae plan Turther i}ils; while, by prgventing them from having
- any contact with other wrongdoers, there might be-a possibili-
ty oft reforming them. By the same tokén Bentham points out
that this kind of punishmgnt might lead to unjustifiably long
prison terms, and possibly result in failure, as was the case
with convicts in New South Wales. Rather, he believes that
.cloge supervision with enough prison personnel would improve
the conditions of the prisoners and the chance of reforma-
tion.

. o

CONCLUSION

We have demonstrated how torture ig related to punish-
ment'and piays a rolg in it. Bentham JdZtifies torture on
the ground that it prevents crime. Accordingly, one might
venture to maintain that torture 1s related to law.

We have also seen how sollitary confinement, darkness
and hard diet induce a criminal tolrealize his wrongdoing.
Also, remorse for wrongdoing is an incentive to obey the law -
in the same way that conscience prevents breakling 1t.

From this discussion we come to see that torture and

imprisonment 1n Bentham alm at preventing crime.



" CHAPTER .SIX

CAPITAL PUNISHMENT -

+

In this chapter we . show that Bentham rejects capital

_punishment because it is a cruel punishment involves in—

. justice and does not prevent crime In order to do this,

we examine Bentham s work in the light of the following
questions does capital punishment deter° is capital pun-
ishment Oppressive° is capital punishment popular°

For both Bentham and Beccaria the effectiveness of
punishment resides in the impression it makes on the popu;
lar imagination. Bentham believes that this impression 1s
produced by the intensity of punishment, while Beccaria s
opinion is that duration of punishment is what deters crime:

.according to him, capital punishment is inefficaclous be-
cause it does not provide .
" the long and painful- example of a man deprived of
liberty, who, having become a beast of burden, re- -

compenses with his labours the society he has of-
.fended, which %E the strongest curb agalnst crime. 1

Although their positions might appear to differ,
Bentham and Beccaria agree on the rejection of capital punf
‘ishment, the former because of its lack of intensity, the
latten for its lack of duration, elements which they res-
pectively consider fumdamental to the ultimate object_Of"

punishment which, they agree,.is'prevention of crime.

. Beccaria, op. cit., p. 47.
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Bentham goes further to explain that even 1if duration of capi-
t¥1 punishment could be established by law, it still would not
function as a deterrent oﬁ the masses and 1t would only result
in a general demoralization such that

sentiments of pity and sympathy for the sufferer

will succeed, the heart of the spectator will re-

volt the scene he witnesses, and the cry of s

fering humanity will be_heard.l

Laws based upon duration of punishment bring disenchant-
ment to people, which 1s reinforced by the observation that
countries that enforce such laws "have the most ferocious rob-
bers".? Bentham adds that:

The fate with which they are threatened hardens them

~ to the feellngs of others as well™-ag their own: they

are converted 1nto the most bitter engmies, and every

barbarity they inflict is consideredfas a sort of

reprisal.3 .

Bentham s sceptical about the way cap™Mal punishment
can be abused by rulers who could apply it to gratify their
passion for power, considering how easy it would be for them
to corrupt and intimidate judges, who would readlly give in

to any such pressure, since this kind of punishment is contem-

plated in the statute books and therefore can be employed even

s

;ﬁbén it is not needed.

Beccdria reminds?us that Judges have shown a beastly in-
clination to inflict painful death in the name of law - perform—
ed.-as a normal and ingenious formality. He contends that, by
sentencing someone to death, the judges destroy his fundamental

liberty, apart from setting an example of barbarity.

17, Bentham, P.P.L., p. 443.

°Ibid., p. 443,

E))Ibid'.', p: 443,
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As

What must men think when they see learned maglstrates
and high ministers of Jjustice, who, with calm indif-
ference, cause a criminal to be dragged, by slow pro-
ceedings, to death; and while some wreteh quakes in
the last throes of anguilsh, awalting the fatal blow,
the judge who,-wlth Insensitive coldness, and perhaps
even with secret satisfaction in hils personal authori-
ty, passes by to en)oy the convenlences and the
pleasures of 1life? "Ah!" they willl say, "these laws
are but the pretexts of force; the studled and cruel
formalities of jJustice are nothing but a conventlonal
language for immolating us with greater security, 11
victims destined for sacrifice to the insatiable idol
of despotism. Assassinatlon, which 1s represented to
us as a terrible misdeed, we see employed without any
" repugnance and without excitement.",

Because capltal punlshment does’not produce any lmpression
on the mind of either the victim or the innocent, Bemtham and
Beccaria maintain that it 1s not a deterrent and cannot prevent
crimes. The& belieye tha$ the aim of laws 1s to bfing happiness
to the community. ALlth gh thé& Both are opposed to the death
penalty, still they woul@ justify it if 1t prevented crime.
Their concern was, whether this could be achieved without
causing injustice,

"For example, 1in the case of a person murdering another and
being sentenced to death for his grime, Bentham would say that
the punishment 1is analogous to the offence, and therefore justl-
fiable. But if asked why, his answer would be, because 1t pre-

vents crimes since it is equivalent to the offence.

1Beccar1a, og.cit., pp. 50-1.
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Does Capital Punishment Deter?

Because pain and pleasure influence human behévipur,
Bentham asserts that man is a psychological hedonist. Further-
more, he contends that an action is approved or disappro&ed by
principles of utility, according to whethgr it would incfease
or decrease human happiness. Consequently he feels that 1egis—
lators should.adhere~to these principles in deciding the rules
to be followed.

It is plain from these remarks that Bentham not only ar-
gues for hedonlsm as a doctrine of motivation, but also for
hedonistic utilitarlanism as a norm for action, which somehow
is to be seen as based c¢n the former. He neﬁer makes 1t clear
how "psychological” hedonism justifies "normative" hedonism,

. although he does explain how a person's quest for pleasure jus—
tifies a hedonistic standard of morals. Nevertheless, he 1s
surely correct that it behooves the legislagor to keep in mind
psychologlcal facts about a person's motivations.

Can any 1ldea of "right" and "wrong" be grounded on the
principle af pain and pleasure? Bentham believes so. Actions
that are right conform to the law, whille those that are wrong
are in violation of the law. The former belong to the princi-
ple of pleasure, whlle the latter, to that of pain. He pursues
.this view 1in his evaluation of the death penalty as a deter-
rent.

To prove that'capital punishment does not deter, Bentham
cites the example of two people, the first one of whom has some

pleasure to lose if sentenced, while the second would look upon
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capital punishment as the end of his miserable life, as would
one who, wishing to put an end to his life, lacks the courage
to execute his .plan by his own hand. Thus, to him, capjtal

punlshment is not deterrent. R4

When a man i1s prompted to seek relief in death, 1t is

not so much by The sudden vehemence of some tempestous
passion, as by a clcse persuasion that the miseries of

his 1life are likely to be greater than the enjoyments;
and, in conseguence, when the resolution is once taken,

to rest satlisfied without carrying it lmmediately into
effect; for there_is not a more universal principle of
human conduct, than that which leads a man to satisfy
himself for awhile with the power, without proceeding
immediately, perhaps without proceeding ever, to the act.l

Unlike Bentham, who merelj advocates périiamentary-reform
through his writings, JTS. Mill was a member of Parliament e-
lected .in 1865 as aﬁrindependéht member for Westminster. He is
labelled the classic u?ilitafian, and strong exponent of ;apital
punishment. In a debate in the House of Commons in 1868, he
strongly asserts that he 1s not golng to support the thlan—
thropists' i1dea that capital punishment should be abqlished; urn-—
less they prove to him that when someone commits a crime, this
"was an exception to hils general character rafher than conse-

quence of 1t."2

On the contrary, he supports the retention of
the death penalty on the assumption that it is necessary for the
purpose of deterrence. But, looking at its qffect, he is per-
suaded that it does not deter repeaters. He affirms: "to compare

good thing with bad, and old soldier is not much affected by

1Bentham, P.P.L., vol. 1, p. 446.

?Mi11, op. cit., p. 272.
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the chance of dying in battle".l He recognizes that prefes-

sional criminals' attitude towards the gallows 1is indifferent.
Erﬁest van den Haagzadopts, in his view on capital pun-

ishment, an attitude similar to Bentham's. He contends that,

if the purpose bf~capital punishment is to rehabilitate and

e

prodeat soc;g%y, then it has failed to achieve this object,
Z :
but 1 g8d can lead to the execution of both the innocent
and the guilty poor or disadvantaged, who are more likely to
be sentenced than the gulilty rich. He contends that this
punlishment-is not a deterrent because
Most people refrain from offences because they feel
an obligation to behave lawfully. This feeling of
"obligation internallzes social rules and social
authority and is reinforced with the help of penal-
ties ... Punishments deter those who have not viol-
ated the law for the same reasons - and in the same
degree (except for reinforcement and internaliza-
tion: moral obligation) - as do natural dangers.3
D.A. Conway's article on capital punishment was prompt-
ed by van den Haag's view on the sub,ject.L‘l The purpose of
this article 1is to shed light on Bentham's notion that punish-
ment deters those who have rellglous consclousness. Conway5

concurs wlth this view and, moreover, he 1s convinced that,

11b1a., p. 273.

2E. van den Haag, "On Deterrence and Death Penalﬁy", Ethies,
vol. 78, 1967, pp. 280-288.

31b1d., p. 282.
i

~

D.A. Conway refers to van den Haag's interview in 1973, in
which he supported the retentlion of capital punishment.

5D.A. Conway, "Capital Punishment and Deterrence: Some Consi-
derations in Dialogue Form", Philosophy and Public Affairs,
vol. 3, 1974, pp. 431-443.
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if we agree that punishment deters - then we are faced with:
problems such as
State A and State B have virtually identical

crime rates but State A hasn't had C.P. for one

hundred years. You reply, for Instance, that this

could be because State A has more Quakers, who are

_ peace-loving folk and so help fto keep the crime

rate down. And, you say, with C.P. and all those

Quakers, State A, perhaps, could have had an even

lower c¢rime rate.l

Bentham doubts whether capital punishment. deters. Yet,
he 'has suggested that it might deter those with meral and
reliéious consciousness. This noticn is 1linkKed to his con-
cept of Greatest Happiness Principle, which we will now ex-
amine.

To evaludte the pain of capltal punishment in terms of
the Greatest Happlness Principle, Bentham points out that be-
fore committing a crime punishable by capltal punishment, &
person weighs out all the portions of happlness he would en-
Joy from not committing the act, and those he would derive
by committing it. He would also censider the threat of pun-
ishment, and how 1t would curtall the duration of that happi-
ness. According to Bentham, if the person finds, in the latter
case, happiness to be equivalent to zero, then chancegkare he

would go ahead wilth his c¢criminal plans \\f
Now this is always the case wilth a multitude of male-
factors. HRendered averse to labour by natural.indo-
lence or disuse, or hurried away by the ‘tide of some
impetuous passion, they do look upon the pleasures to
be obtained by honest industry as not worth living for, -
when put in competition with the palns; or they look

upon life as not worth keeping, Wwithout scome pleasure
or pleasures which, to persens in their situation,

1pid., p. hu2.
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attainable but by a crime.l

Bentham points out that, in some cases, the person com-
mitting a crime punishable by death Has self destructive pur-
poses In mind, but 1s afraid to bring about his own death.
Thus he chooses the kind of crime which will achileve this‘puf—
pose for him. Bentham argues, though, that to employ capital
punishment would, in this case, be pléying into the criminal's
hand, while other punishment might deter him not only from
future crimes, but also from his sulcidal tendenciles, .

Although Bentham concedes that the calculation of happi-
ness mlight be inaccurate, he’' still maintains as the constant
principle of his argument that human actions are guided by the
consideration of the resulting pain or pleasurén 'Consequentfy,
the death penalty would deter one who has more pleasures to lose
rather than one who has none. Bentham argues that arlstocrats
are more likely to be deterred by capital punishment, while the
attitude of the poor towards it is generally indifferent.

Those who make laws belong to the highest classes of

the community, among whom death is considered as a

great evil, and an ighominious death as the greatest

‘of eVils. Let it be confined to that class, if 1t

were practicable, the effect aimed at might be pro-

duced; but 1f shows a total want of judgment and re--

flection to apply it to a degraded and wretched class

of men, who do not set the same value upon life, to

whom indigence and hard labour 1s more formidable

than death,-and the habitual infamy of whose lives
renders them insensible te the 1nfamy of the punish-
ment, ’}

t2

lBentham, P.P.L., vol. 1, p. Ui, | |
°rp1d., p. b50. | o
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Bentham rejects the death ﬁenalty not-only because it 1s a

cruel punlshment, altggugh thls might be one of the reasons.

o

His main con n is, however, whether capital punishment could

prevent crimes without incurring some injustice. He did not
believe this to be possible, but rather viewed cabital punish-

ment as an instrument of oppression.

Is Capital Punlshment Oppressive?

Bentham's rejection of the legal ‘use of.capital punishment
can be traced to his objectlon to common law. He argues that
customs and maxims should not serve as law because they are
known, and-interpreted, only by Jjudges, and people should be
aware of the laws before being punished for breaking them.

When he asks: "by whom is thelr validity to be detef—
mined?"} Bentham is in fact convinced that the approval of-
common law comes from the judges alone. |

Furthermore, Bentham 1s critical of the British judicial
system enforcing "ex—pést—facto" l%ws because these are tanta-

.~ mount to a contradiction based upoh another contradiction. He
observes, for example, that when Cicero was punished under these
laws -~ the pain inflicted upon him had more the nature of ven-
geénce than punishment.

Bentham, being aware that tpe gfficaCy of punishment resides
in the reéﬁlting'effects it obtains dn the popular imagination
thus causing awe of the iaw, is also aware that capital punish-
ment falls to obtain sdch results, and bécauée it might be un-

justly applied, as In the case of judges relying on false

1Bentham, c.C., p. 188,
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evidence or public hostility towards the culprit.

Bentham also suspects repressive governments of using
capital'punishment to strengthen their contPol over the people,
especlally when trials are kept secret and evidence obtained
from sources whose validity ncbody could gquestlon.

Because Bentham does not trust the legal system, he draws
our attention to the fact that, if.a person were accused of an
" offence that meets with public reprocbation - some witnesses
then would act as accusers. For instahce, in the mqlancholy
affair of Calas, both the public and the judges were seduced.

These melancholy cases, 1n which the most violent
presumptions, which fall 11ttle short of absolute
certainty, are accumulated against an individual
whose innocence is afterwards recognized, carry with
them thelr own excuse: they are the cruel effects of

chance, and do not altogether destroy public confi-
dence.1

Besides advising that this could be prevented by a careful
. ‘ P
detection of erroneous decisions, proofs of temerity, ignorance
and other unreliable information, he cautions that the public
should be aware of prejudices which would influence the judges
in thelr Qerdicts. .

Bentham, together with many others, bases his oppesition
to capltal punishment on the observation that 1t hardly ever
prevents crimes and because of 1ts irreversible ﬁatﬁre. The
argument ié that, if-someone is fined for an alleged offence and
subsequently found innocent, his money can be restored to him.

‘Although partial and imperfect, still some compensation 1s pos-

sible also for those who, unjustly sentenced, have spent a number

1
Bentham, P.P.L., vol. 1, p. 448,
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of years in prison: society can compensate the innocent with

a considerable amount of money which may partially repay him

for what he has suffered. ﬁo compensation is pbssible, how-

ever, in thé case of capital punishment: once the life of

the innocent has been taken, no restitutlion or remedy 1s pos-

sible.

That it is the character of all judges to be actuated
by these prejudices, I am far from thinklng; -but when
the propriety of arming men with the power of indict-
ing the punishment of death is "1n gquestion under con-
sideration, it ought not to be forgotten, before put-
ting into their hands the fatal weapon, that they are
not exempted from the weaknesses ¢f humanity; that
their wisdom 1s not increased, nelther are phey}ren—
dered infallible, by thus arming them.1

Bentham polints cut that, oncd a judge has erroneously
imposed capital punishment, this mistake could hardly ever
be detected simply because the alleged criminal is already

dead.

A judicial assassination, Jjustifled in the eyes of

the .public by a false accusation, with almost comp-

lete certainty assures the triumph of those who have

been gullty of it. In a crime of an inferior degree,
they would have had everything to fear; but the

death of the victim seals their security.,

Bentham, and‘many other opposed to capital punishment
becoming statutory law, argue that mqﬁy a man has been hanged
and, on later review of the case, found innocent, hls execu-
tion brought on, in many cases, by the machination of person-
al enemies. For example, Pollizior'i3 was tried and convicted

for the Saffron murder. Subsequently a lawyer, Mr. Negretti,

11bid., p. 448.

Ibid ., p. 448,

J3Gilp1n, ap. cit., p. 267.
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‘
became convinced that the man was innocent, and consequently
preoccupied himéelf with getting evidence to that effect. He
finally satisfied the Home Secretary not only that the prisoner
did not deserve capital puniéhment, but that he was altogether
innocent. Polliziori was eventually set free. A few months
later, a man named Glardinierl was sentenced to death for
murder. Shortly before he was hanged, evidence showed him to
be innocent. »

Bentham's objection te the death penalty prompted him to'
search for criminal procedures which would guarantee an accused
person justlce. He sought stringent laws of evidence, lacking
in the judicial system of.ﬁis ﬁime, warning that evidence against
~é murderer must be thoroughly 3crutihized. According to Bentham,
a vast number of prosecutlons left behind a strong element.of
doubt. For him, a trial, by its very néturé, inteﬁds to dis-
tinguish between that which is certain and that which remains
unconvineing. In many cases of-acquittal, the accused is dis-
chafgéd not after being certified innocent and¥harmless, but‘only
because the charges against him had not been proven valid beyond
any reasonable doubt. Bentham advocates a system by which the
accused 1s granted his freedom 'if there are anyrdoubts about the
allegations brought agalnst him.

Although he favoured the retention.of the death penalty,
Mill too wés apprehensive ‘of mistakes: if a person is wrongly
put to deafh, how can this erfor ever be corrected, how 1is any

compensation or reparation every possible? Because injJustices,
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have occurred and the innocent consequently punished, he is
wary of the danger this kind of punishment represents to people.
The argument 1s invincible where the mode of criminal
procedure is dangerous to the innccent, or where the
courts of justice are not trusted. And this probatbly
is the reasomn why the obJection to irreparable punish-
ment began (as I belleve it did) earlier, and is more

intense and more widely diffused, in some parts of the
continent of Europe than it is here.l

In thé examples we have examined we observe that the use of
capltal punishment is in many cases unjustified because 1t faills
to dgter. It thus serves only one purpose—--the represslilon of
people--which Bentham ascribes to the corruption of judges.

As far as repressive governments are concerned, capital
punishment proves to be an advantage in the process of subduing
peopie, especlially if this kind of punishment is contémplated
in the statute: books. )

,Bentham relterates that a tyrant would argue that, if 1t is
legal.to punish certain offences by death, capital punishment 15
justified. Although this is true of.some governments, yet the
people who are executed have not always been duly tried. Bentham
asserts that in countries in ﬁhich capital punishment is legal,
rulers justify its usé to disgulse their anarchical and tyranni-
cal motives.

Tyranny 1is much at its ease wheﬁ exercised under the

¢+ sanction of law, when there is no appearance of any,
departure from the ordinary course of Justice, and

- when 1t finds the minds of people already reconciled
and accustomed to this mode of punishment.,

TMi11, op.cit., p. 276.

®Bentham, P.P.L., vol. 1, p. 448,
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4 ]
Since, according to Bentham, capital punishment does not

serve any‘useful purpose, he argues that a legalized death
penalty equlvalent Ed\the Justification of injusticq, ﬁe—
cause tyrants would Interpret this legalization as a meéﬂs.of
defending their oppressive methods under the®guise of law, or

it gives them the advantage of imposing the death penalty Tor

- ¢rimes that do not warrant 1t. For example, the Duke of Alba

sacrificed many thousands belleved to be heretics, because

heresy was an offence puniéhable by death. -

theré are two branches of security, for each of which
1t 1s necesgary make provislon. Security against
the errors and corruptions In judicial procedure, and
securlity agalnst erimes. If the latter were not to ,be
attained but at the exbense of the former, there would
be no room for hesitatioh. With respect to crimes,
from whom is it thaff the terrér is felt? From every
.person that is capable of commlitting a crime; that is
to say, from all men) and at all times. With respect
to the errors and corkuptions of justice, these are the
exceptions, the acciden{gl and rare occurrences.

Upon this occasi%g it 1s necessary to bear:in mind that
o

The above quecte establishes at Bentham's worry about

capital punishment was based on the fac,'that by error or be-
cause of corruption, innocent people aré\ﬁilled. If capital -

punishment coyld be.employed to prevent cr%mes, without ever

.risking the execution of the innocent, only then would Bentham

accept it.

.

Is Capital Punishment Popular . : )

. -
In our discusslon so far we have observed ‘that Bentham's

lrbid., p. 449.
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: ({\_’1' 'arguments against capital punishment appear to be tuo—fold:

he condemns 1ts use by tyrants, and its application as a con-

-

= sequence of judicial corruption. He would.condone 1ts employ~-
Jment only 1f it could be ascertained that no injustice would
ever occur as a result, and it could be proven to deter future

crimes. For example, when an actual offender is dulj convicte
, . . . N
for an actual offence-he has committed, Bentham concedes that J

some people*would advocate the retention «of capital punishment g
on the assumption that 1t ‘is popular and justified. e

The attachment seems to be grounded partly on the
. fondness for the analogy, partly. on:the principle of
. vengeance, and partly, perhaps,. by thHe fear which the
character of the criminal is apt to inSpire Blood
1t 1s said, will have blood, and‘the imagination 1is
flattered with the notion of the similarity of the
suffering, produced by the. punishment, with that in-
flﬁeted by the criminal. NS -

Although the pOpula?ity of this punishment is based on

analogy, Bentham, after examining their relationship, .finds

1t lnconsistent.

If in other respects any particular mecde of punishment
be eligible, analogy is an additional advantage: 1if

in other respects it be ineligible, analogy alone is

‘not a sufficlent recommendation: . the value of this pro-
perty amounts to very little, because, even.in the ase
of murder, other punishments may be devised, the-

analogy of which will be sufficiently striking >

But he admits that if capital punishment proves to be

efficacious‘and becomes popular, the public approval of 1t weuld

- be proportionate te its efficacy.

o ;Ibidl, p. 449. - -

21pid., p. 449.
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According to Bentham, popularity 1is not what makes an
act Justifiable: Rather, he looks for something which les-
sens greater evils. Therefore he argues that this punishment
is far from being popular becguse its agonies are -

.

.. all equally contrary to the ends of.justice: a
disposition on the part of the ‘individuals injured
not to prosecute the offenders, for. fear of bringing
them to the scaffold; a disposition on the part of
the public to favour thelr escape; a disposition on
‘ the part of the witnesses to withhold their testimo-~
ny, or to weaken its effect; a disposition on the
part' of the judges to allow of a merciful prevarica-
tion in favour of the accused; and all these anti-
legal .dispositions render the execution of the laws
uncertain, without referring to that loss of respect
which follows upon its being considered meritorious
to prevent their execution.l i

To infer that the:efficaCylof a punishment rests on

its popularity or deterrent efféct is a mistake in judgment .
A punishment might be popdlar or deterrent to one class in

a glven society, and at_?he égmé time unpopular and undeter—‘
rent to. another class in the same society. For instance,‘

to aristocrats the death penath is a éfeat ignominious evil,
and consequently the& are. deterred by i%; Thus Bentham sug-
gests that this Qunishﬁent b& confined tosthis class; since
here 1s where 1t would be effebfivé. The other class, which
_he calls "degraded" and "wretched", would not b% deterred by
capital punishment since what they have to lose is only the
drudgery and squalor cof their daily life. Bentham believes

b 1
that "indigence and hard laboup" would be more effective

to deter this class of peoﬁle since this would be to them

. '
e . ]

1pia., p. blg.

~
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"habitual infamy of those lives réhders.them insensible to the
infamy of whose lives. renders them the punishment".1 He ex-
horts judges not to employ capital punishment with this class,
but rather to commute the senten?e to life impriéonment with

hard labour which

..would produce a deeper impression on the minds of
persons in whom 1t is more eminentily desirable that
that impression should be produced, than even death
Citself.

<All the circumstances that render death less for-
midable to them, render laborious rastraint propor-
tionably more irksome The more thelr habitual
state of existence 1s independent, wandering, and
hostile to steady and laborious industry, the more
they will be terrified by a state of passive sub-
misslon and of laborious conflnement, a mode of life .
in the highest degree .repugnant to their natural Incli-
nations. ‘o

Since Bentham believes that the popularity of any punish-
ment depends on the general consensus of the scciety in which
o’
the offence is committed, he advises that if this punishment
were to be inflicted
...1t ought to be confined to offences which in the
highest degree shock the public feeling - for murders,
accompanied with circumstances of aggravation, and
particularly when their effect may be the destruction
of numbers; and in these cases, expedients, by which
1t may be made to assume the most tragic appearance,

may be safely resorted to, in the greatest extent pos-
sible, without recourse to complicated torments.3

; In examining Bentham's view regarding the popularity of
capital puniéhment, we have seen that although the notlon of

logy justifies that every offence deserves punishment,
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nevertheless it falls to establish the popularity of the death
penalty. We have also seen that-capiltal punishment should be
used for crimes that shock the publie, but again we have failed
to establish that 1t is popﬁlar. ‘

How 1s capital punishment frugal, varlable and remissible?

Frugality
.

Comparing capltal punishﬁent to hard labour, Bentham con-
cludes that the former is neither profitable nor conforming to
the.pu;pose of compensation. He maintains that capital pupish-
ment may deprive the state oq some wealth, as in the regrettable
Instance in which a person 1s chosen at random as culprilit and
sentencgd; thus depriving the state of the annual income derived
from the 1abour’of an innocent citizen. Furthermore, the liberty
of he person chosen at random has been irreparably infringed
upon; while it should have been protected by the detentlon of
the one who has already been proven guilty. Bentham's concern
" here is Jjustice, and the benefit accrued to the state by safe-

guarding the rights of the people.

-

Variabllity

Capital punishment‘is more deficlient than any other punish-
menﬁ because the quantity of evil can neither be lncreased nor
lessened. |

It is peculiarly defective in the case of the greater

part of the most malignant and formidable specles of

malefactors - that of professed robbers and highway-
men. . .
"1

l1bia., p. Y47.
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e

Bentham thinks that capltal punlshment is irremissible

Remissibility~

. \
simply because, once a criminal is killed, there may be com- \\\

pensation, but no remedy.

lIn our discussion we have seen how preoccupied Bentham is
with the problem of death penalty. On the one hand he acknow-
ledges the fact, obvious in itself, that this punishment would
prevent further crimes from the same source; on the other he
feels that capital punishment is a cruel punishmént and 1f

. /’\
errors and injustices occur, 1

would be practically impossible
to rectify them. Today, oplnj)on on the matter is still divided.
Capital punishment volves crucial meral issues and it 1Is
difficult to rea a general consensus on whether it should be
abolished or no Some people argue, for example, that, even if
a person is tried 4—Tound guillty of murder, capital punishment
should not be}applied because killing is wrong in itself. OCthers
contend, however, that killing in self defence or for the pro- |
tection of society is right and justified. It 1is alsc impossible
to generalize or speculate'adeéuately about such exceptiocons to '
'transform'&héa\into moral laws, for the variety of morally rele-
vant factors is infinite, and unimagined clrcumstances can arise
unexpectedly. EaEh situation must be judged in itself because
each one would be morally unique. Whether capital punishment
is right or wrong depends upon the circumstances and the detaills
of the case at hand.

Bentham's concern with the problem of the death penalty was

Ltpig., p. 4u7.
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.that, when a man commits a crime punishable by death, he should be
sentenced only after a fair ﬁrial; Bentham justiflies the death
penalty on the grounds that 1t operates as self-defence, both

for the victim's rights and the safeguard of the community, and
not as a deterrent. In fact, it would be absurd for anyone to
assert that capltal punishment deters criminals when in reality
more crimes are committed in those countries which have retained
it. 1If anything, this would point to the failure of this kind

© of punishment to operate ag a deterrent. By the same token, we
cannot determine its success as such;

Both Bentham and Beccaria rejected capital punishment be-
cause 1t demoralized sociqﬁy, They believed that any human and
moral society must be fully committed to the sanctity of human
life, and i1ts members must be deeply convinced that the life of
every human being is inviolable. But when a government contra-
venes these rigﬁts by imposing the death penalty, the person con-
demned+becomes the centre of attention overnight and, for some
mysterious twist of the human psyche, many are attracted to such
fame and sympathy, as the flood of false confessions that follow
any capltal crime bear witness. The éame sinister attraction
causes others to perform criminal acts themselves in the pathetic
hopé—bf galning public recognition and even respect.

It is difficult to conclude from the stétistics collected
on the death penalty whether this kind of punishment lessens murder
or any other kind of crimes; findings failed to prove that it
deters. Perhaps the question of deterrence should focus on this

type of offender and the circumstances under which particular
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kinds of punishments have any or no effect at all. Policemen in
the U.S.A. have argued for capltal punlishment to be retained in
order to deter murderers. In fact, various studies have indi-
cated that the states with no caﬁital punishment have fewer
murders than the retentilonist states. i |
One of the factors that prompted Bentham to criticilze the
British legal system of his time was the economy of punishment.
Today, we still have this problem. There are certaln criminals
whose nature 1s so morally corrupt that they cannot be reformed,
and experience shows that they are always determined to follow
the road of crime. The retentionists' argumenft is that it would
be totally uneconomical to imprison such individuals for 1life
at the expense of honest citizens, instead to execute them once
and for all, since imprisonmeht has proved to be ineffective
on them. It is also their argument that many criminals sentenced
to death are known to have committed more than one murder, thﬁs
proving their reéidivity, and that soclety should be allowed to
" free itself of such individuals.
The abolitionists' argument, on the other hand, is based
on the view that capital punishment is a barbaric reliec of the
past, that society has no right to play the role of supreme
judge over human life, since soclety itself is imberfect. Also,
the possibility of an 1nnocent person beilng executed in error is
reason enough for this punishment to be removed from any statu-
tory law. Further&bré, they base the validity of thelr position
on the lack of evidence that this punishment 1s in fact a deter-

rent. &
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CONCLUSION

Although the retentionists' argument concurs, in part, with
Bentham's position ﬁhat capital punishment should be used to
prevent the worst offences, still they do not offer any evidence
that this goal 1s successfully achleved.

And although the abolitionists agree with Bentham that the
death penalty is a barbaric kind of punishment, they do not
suggest any way that it can be apblied fairly or justly to either
the vietim or the murderer. Both sides fall short, Bentham'svso—
lution, however, 2imed at overcoming this impasse by considering
first whether this punishment might prevent crimes and secondly
whether it could be justly applied.l Bentham's approach to the
problem was legal, not sentimental. His concern with capital
punishment is threefold: (1) can it prevent crimes; (ii) can
this prevention be obtained without lncurring injustices; (iii)
can 1t be popular,.

To the first question he might reply that a particular offen-
der can be prevented from wrongdoing, but that capital punishment
does not prevent others from committing crimes because 1t doesip»
not leave a lasting impression on the popular imagination. With
regard to the second question, Bentham vehemently objects to
capltal punishment because of the horrers of the injustice it
may glve rise to and because he does not consider it sufficiently
deterrent. To answer the third question, Bentham does not believe
this punishment can ever be popular.

What is Bentham's view on capital punishment if no injustice

is involved? Could he Justify 1t then?
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He would in a case in which there is an actual offence and
an actual offender, since in this case capital punishment would
be analogous to the offence, popular, and prevent mischief from
the same source. :

However the corruption of the Judicial system of his time
made Bentham very doubtful that it would be possible to avert
judicial errors which would cause the punishment of the innocent.
Therefore, he concludes that capital punishment serves no pur-
pose because it makes perjury appear meritorious by founding it
on humanity, produces contempt for unexecuted laws and renders
ceonvictions arbitrary, and pardons nécessary.

In thils chapter we have seen that Bentham objects to the
application of capital punishment because of injustices, corrup-
tion of the judicial system of his time and judicial errors
which led to the execution of innocent peoplé. Recent examples
prove that thls problem still exists.

To illustrate Bentham's position, and how it is still
reflected in nowadays miscarriages of justice, we shall cite a
few examples,

Maximilien Flament1 was asneighbour of the mayor of Noyelle
in France, who had repeatedly voiced threats against the latter.
When on January 31, 1811 the mayor's barn was destroyed by fire,
Fiament was immediately suépected of wrongdolng, especially when

footprints around the area were found toc match his.

lOtto Pollack, "Phe Errors of Justice", The Annals of the American

Academy, Vol. 28“ (1952}, pp. 115-123.
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He attempted to establish an alibi by only one witness,

who first supported him but later showed uncertainty 1in his
depositions. Durlng the trial thirty-one witnesses testi-
fied against Flament; only the one produced by him in his
defense supported him, and that one only weakly. On

that basls he was feund gullty, and sentenced to die.
Clemency was denied him by the Emperor, and he was eXxe-
cuted. Six years later his innccence became manifest in
the following manner. .

On October 20, 1817, a certain Felix Moreau was executed
for murder in the same place. Immediately before the
dropplng of the knife Moreau, who was attended by the
same priest who had stood by Flament at his last hour,
confessed having committed the arson for which Flament
had been executed, and asked for forglveness. In recog-
nition of the error in judgment which had sent his .
father to the guillotine, the National Assembly of 1850
granted Flament's son a pension.l

In 1796 along the road between Paris and Melum a maill coach
was attacked by robbers, and the coachman and his assistant
killed. Four people were suspected of the murders, and a certain
Lesurques was recognized by seven people as being one of the four.
Lesurques brought fourteen witnesses to prove to the jury that
he had spent the whole day in question in Paris. After the jury
‘retired, a woman told the presiding judge that Lesurgues closely
resembled her lover, who was one of the criminals. Alas, it was
too late, the Jjury had already retired. Nonetheless,

After the verdict, Couricl, one of Lesurque's co-defendants,

state repeatedly that Lesurques was innocent and asserted

this even on his way to the place of execution. After

Lesurgues had been executed, two other persons, Laborde and

Roussy, were found gullty of the crime 1in separate trials

and both asserted the innocence of Lesurques. If some

gquestion could still be raised as tc whether Couriol had

not lied in order to save Lesurques, no such gquestlon can

be raised with regard tc the other two, who made the state-

ments regarding hls innccence years after he had been
executed.2

11pig., p. 117.

°Ipid., p. 119.
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In December 1982, Charles Brook;,Jr.,l one of two men
convicted for the kidnapping and killing of David Gregory in
Texas, was the first to be executed with an injection of soddum
pentothal. in his arm. The jury had been unable to establish
which of the two men was indeed responsible for the killing.

In response to Brooks' execution, the victim's mother
said: "Now there is some hope in this society fdr vietims".
However Jack Strickland, the former prosécutor who persuaded
the jurors to sentence Brooks to death, said in a televised -
interview that he does not think the state will ever know
wheﬁher the maﬁ executed was in fact the one who fired the
shot.

Charles Brooks' accomplice, Woody Laudres, will be eligible

for parole in seven years.

Iphe Citizen (Ottawa), December 12, 1982, p. 2.



CONCLUSION

~Bentham 1s too often identified solely with the utili-
tarian school of thought, and his theory of punishmenE is dis-
missed as alming only at deterrence and reformation. This
thesis demonstrates that this view is misleading: Bentham does
not fit adequately Into either the retributive or utilitarian
school. He certalinly does not fit soclely in the iatter, gifen
his interpretation of the terms "deter" and "reform", and his
position on capital punishment. Rather, his theory of punish-
ment comprises both retributive and utilitarian principles:
the guilt of the offender can be established according to the
former's, while punishment 1s administered according to the
latter's. '

Bentham's concept of punishment emerged out of his cri-
ticism of Blackstone's definition of municipal law as a rule
of clvil conduct prescribed by the supreme power in a state,
commanding what is right and prohibilting what 1s wrong. He
rejected this definition because he saw no connection between
municipal law and the power that makes it. Also, in reject-
int Blackstone's notion of common law, Benthaﬁ advocated in-
stead what he séﬁ as the only possible alternative: legisla-

tive law, which he felt would be .more just, being the/g;pres—

slon of the wlll of the legislator.

- -114-
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For Bentham, the purpose of punishment is to preéent
crime without bringing injustice. F9r this reason he‘réject—
ed the New South W?les project because he thought it waé a
mockery of justice, as people who had served thelr sentences
wére kept in New Sou£h Wales for the rest of theif life with-

out any form of.compensation. He also regretted misapplied
}.kpuniahments because longer seﬁtences thaﬁ those authorized by
law were meted out without actually preventing crime, as, in
most instances, these punishments were.administered as a foﬁﬁ
‘of soclal control, and not to punish the actual offender.

Bentham realized that one of the:reasons for the failure
of the New South Wales projecf was the total lack of moral con-
sciousness in the convicts. In an attempt to overcome thié
obgtacle he suggested the adoptiocn of moral sanctions as a
fprm of punishment, wqich he thought might instill in the m;nd‘
of the offender that kind. of awareness that would maké him
consclous of hils wrongdoing and preyent him from repea?ing it.

. According to Behtham torture 1s also related to punish-
ment in that it too prevénts crime.

. Imprisonment, solitary coﬁfinement, darkness and hard
diet induce a criminal to reélize his wrongdoihg, and remorse
is an incentiﬁe to obey the law in the same way that conscience
prevents breaking it. ‘

Even though Bentham acknowledged that capital punishment
prevents criminals from repeating their offence, he doubted

whether 1t would have the same effect onh others, as this kind
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df buniéhment does not leave a lasting‘3mpression on the ﬁo-
pular imagination, He ended up rejecping’the death penalty

-gitogether'on the grounds that 1t did not“prevenﬁ crime and’
ehtai;éd'horrors and irrevocable injustices.

Bentham knew tﬁat the.judicial system Sf his time was.
corrupt and that judiclal errors often caused the punishment
6f the innocent.“ For tﬁis reason he saw that capital punish-
ment. serveq no purpoée. Rather, it made perjury appear me-
'ritorious by founding it on humanity, by causing contempf
for unexecuted-iaws énq rendering convictions arbiltrary and
pardons necessary.

It becomes evident, after his rejectioﬂ of transporta

tion punishment, misapplied punishments énd capltal puni@ﬁf\
. ment, that Bentham was preoccupied witﬁ the injustices.inQ
volved in them, and not with thelr justification‘oﬁ the
grounds of deterrence. For he did not boﬁsider deterrence'
~and reformation to be,_in themselves, thesbasis for thevjusf
" tification of punishment, but the basis for what should be
implied 1n Justified punishments.

For Bentham, the aim of punishment is to punish only
an offender for an actual offence, and to prevent law-break-
ing through fear of it. Reformation 1s ‘attained when this 1s
achleved. Thus; Bentham's concept allows that retribution
is the imposing of punishment as a consequence of law-breaking;
deterrence 1s the hoped for result of‘punishment, which should

be the prevention of further misdeeds; and reformatlon is the
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offender's realilzation of his wrongdoing through punishment
and his refraining from‘future crime.

Bentham interpreted "deterrence" as a moral stigma

derived from wrongdoing, Whose7eonsequence is fear of law,

+while he saw "reformation" as the self-realization of wrong-

doing. He used these words in a different sense from that

which Mabbott and McCloskey have attributed to him.

We have seen how adequate Bentham's notiom of moral

<sanctions‘is, and "how 1t‘cou1d be, for example; extended

and applied in some African cultures.

.

Also wg,wish -to point out how novel hils approach to

‘capital punishment is, and how still relevant in contempo- -

- . rary proposals » -f' _ - . R

It 4s.clear that Bentham's contribution to the problem-

ofupunishment has been grossly overlooked. 'For example,-in

- Britain in 1868 and 1956 the Housé of Commons and the House

of Lords debated, inoonclusively,'the,abolition of capital'

vpunishment 'Benthamls’poaition ~1f properly understood

would have offered a middle—of the—road solution Indeed

D

‘the arguments presented in those debates repeated Bentham s

e
arguments .

. In concluding, 1t might be suggested that Bentham's con-
tributipn offers us a new and more compassionate perspective

on the problem of punishment than the %e suggested by con--

- temporary writers

[

v, For this reason, re—reading Bentham s work is not. only

]

Lt

'required but also necessary.
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