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ABSTRACT

fLaw has been seen as a response to problems .in sbciety
whiéh give rise to behaviour deemed unacceptable’ to a seg-
ment of the population. ThHere exist two theories as to
how this ocecurs. The first, known as the consensus theory
of legislation,_poéits an exchange pof viéws"whicﬁ résuits.in
thé identification -of the most objectionable elements and
agfeement by all parties to deal wiﬁp tpem legislativelyv.
The other, conflict théory, posits that those with power in
a society will cause laws to be enacted which serve their
wishes, their interests énd thelr needs irrespectiée cf

< .
whether the other segments of society concur.

-

Several methods have been used in the study of leg;sla—
tion in light of thése two perspectives to-iéentify its ﬁheo-
retical basis. Early research emphasized a philosophical
approach towards the examinaézon of the historical develop-
ment of law as a whole; iater, particular laws were examined
in historical context. Another a%proach was toe study a
variety of laws enacted in a pérticular jurisdiction, while
some invésiigated the rele plaved by groups with an inte?est

in specific laws. Social and political events ;urroﬁnding the

enactment of legislation have been examined as have sapgctions

- ,“;(_,

1
‘l' "
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as they relate to the consensus-conflict debate. While . .
others have studied enforcement mechanisms, a final approach

has been to,investigate the concept of perceptions of se-

riousn@gss towards various offences.
\

In this study the law relating to aborticn was examingd
from‘Uuiperspectifes of both enactment and enforcément
criminalization. The law was first examined in the context
of social and political evénfg‘fb iéentify any effecg on the
legal enactments related to the efforts of particular interest
groups. It was next examined ét the point of enforceménﬁj
first in relation to case law and later'to economic measures
identified as being connected to both the consensus and con-
flict thecries. : . -

The results can be broadly'difided into two time frames
- from the introduction of abortion law. until thel mid 1¢50's,
and then up to 1973. During the former pericd-ebnsensus \
thecry found weak support in the examination of legal change 2
and economic variabtes while in the latter period there is,

generally, support for neither the consensus nor conflict

theories.

Legal change prior to 1953/54 lends weak suppert for _—
¢



(iv)
consensus theory as does the examination of economic, variables.
Case law, however, supports neither theory. While legal
change in the 1953/54 Criminal Code revision supports con-
sensus’ -theoryv, both the case law and the statistical analvysis

interpreted in light of prevailing social and political events

————

LY .
lean strongly towards the existance of a.third theoretical

——

possibility.

The basis of this new interpretation is the shifting of -
the focus of the debate both in legal and popular social
terms from a crzsis associated with social values to a crisis
of hegemcny - in the case of abortion:from values assoclated
with the life of a foetus to values concerned with the fréé
cﬁoice of a woman in relation to her body. This is the theory

of socio-legal compromise. ‘ .
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CHAPTER I

-INTRODUCTION *

IDENTIFYING THE PROBLEM

In social or criminolegical research, as in other re-

search forms, there exist three frequently merging, or si-

-

multaneously occuring phases identified as i. a felt giffi-
culty:; ii. problem identificatzgn and iii. probleﬁ formulé-

.
tion. Some generally unidentigi%ble motivator surrounding
or resulting from certain discomfeort emerges from the ;felt
difficulty!. Polansky indicates that an encountered problem_
is simply a gquestion for solution. Howéve;# he pgints ou£
“There can be no prdblem for research unlesgftwo cenditions
exist: ‘A question, that is, an issue, exists about which
there is unzertainty, and, (be it 2 simple guestion or one
of great complexity,) at least twe sclutions that are possi-
ble and can be specified" (l). Ey'thic means, he suggests,
one might avoid a negative anéwer to the guestion "What is
it?" Stouffer (2) has suggésted that the "What is it?"

. '

question is a test of a piece of research. Where only one
answer can be found, there exists no question for research.

Problem identification and formulation are the links



between the "felt difficulty" and a‘design believed capable
of resolving the problem. These aspécts are related.to whe-
ther or noE'there is 'a researchable guestion, however, each
element must be‘consiéered separately. Identification is to~
"establish the identity of..." (3) or "...to recognize or es-
tablish as being a particular person or thing“'(4). 'Formula- .
tion' is "to put in a sYsteﬁatized stétement or expression" (5). AN
However,_ﬁrobiem formulation cannot evolve until the problem
about wﬂicﬁ the formulaéion is té be made has been identified.
It would not be hgrd to follow the—temptation gleaming from
the midsé'of the mass of guestions surrounding an issue to
jump at early queséiéns:which might appear. It must be ac- 3
knowledged that whatever question is formulated at this stage

might, during a period of rumination, be reformulated. Fuf;

ther, in the light of emerging information, It migﬁt be found

that any original question posed may not be answerable and

need reformulation to some extent to make it so.

-fﬁt*initial stéges‘then, in identifying the locus of a
problem are exploration and diagnosis (6). . Sheoculd an engul-
fing myriad of possible QUestions'appear, two tests of Te-~
search éuitapility have been'proposed by Ripple: (7} i. spe-
cificity - which may tend to indicate whether the problem has
-research potential, and ii. one's attitude towards possible

solutions. Ripple suggests, consistent with Stouffer and



Polansky, that "inability to envision two or more possible
outcomes may mean either that the primary discomfort is nat

related to the problem presented or that research is being
. ’ B pl , ‘
proposed as a delaving action. Problem formulation, then,

.

clearly begins when the problem has been identified.

Almost daily we are made aware of many conflicting
opinlions as to whether or not abertion should be-Within the

9 . . A.. . . L. - y
realm of criminal law; andé if it is, or should be, then to

»

¥ ‘what extent. It is well acknowledded that these fundamental-

- -

ly moral gquestions are very difficult to answer. _ Callahan (8)

tells us:

(2)  Abortion is a nastv problem, a source of
social and legal discord, moral uncertain--

! ty, medical and psychiatric confusion, and
- personal anguish.

(b) Abortion is at once a moral, medical, legal,
sociclogical, philosophical, demographic and
- psvchological problem, not readily amenable
to cne-dimensional thinking.

Mandy has said of medical doctors:

+

Whether we like it or not, many doctors think
of abortion in one wav, speak and write of it
in another, and in actual practice conform
neither to personally expressed beliefs nor to
established legal or scocial codes (9).



Abortion, then, is a confusing topic of concern to many,

raising several difficult gquestions.

»

THE OFFENCE OF ABORTION .

Crimes relating to abortion are to be found in Part VI
of the Criminal- Code of Canada R.S.C. 1970, Chap. C-34, at
secticn 251, wherein it states:

251. (l) Every one whd, with intent to precure the
miscarriage of a female perscn, whether or not she
is pregnant, uses any means for the purpose of car-
rving ocut his intention is guiltyv of an indictable
offence and is liable to imprisonment for two vears.

(2) Every female person who, being pregnant,
with intent to procure her own miscarriage, uses
any means or permits any means to be used for the
purpose of carrying out her intention is guilty of
an indictable offence and is liable to imprisonment
for two vears. .

(3) 1In this secticn, "means" includes

(a) the administration of a drug or other
noxious thing,

: (b) the use of an instrument, and
(¢} manipulation of any kind.
(4) Subsection (1) and (2) do not =zpply to

(a) a gualified medical practitioner, ather
than a member of a therapeutic abortion com-
mittee for any hospital, who in good faith
uses in an accredited or approved hospital
any means for the purpose of carrving out
his intention to procure the miscarriage of
a female person, or

*

{b) a female person who, being pregnant,

J—

-



permits a qualified medical practitioner
to use in an accredited or approved hos-
pital any means described in: paragraph
{a) for the purpose of carrving out her
lntentlon to procure: her own mlscarrlaqe,

if 'before the use of those means, the therapeutic
abortion committee for that accredited or approved
hospital, by. a majority of the members of the
committee and at a meeting of the committee at which
the case of such,fema%g rerson has been reviewed,

(¢) has by certificate. in writing stated
that in its opinicn: the continuation of
the pregnancy cf such female perSQn would
or would be likely to endanger her life
or health, and

(d) has caused a copy of such_ certificate
to be given to the gualified medlcal prac-
titioner. . 5

(5) The Minister of Health of a provinc® mav by
order

(a) require a therapeutic abortion com-
mittee for any hospital in that vrovince,
or any menmber thereof, to furnish to him
a copy of anv certificate described in .
paragraph (4) {c) issued by that committee,
together with such other information re-
LQ&lnc to the circumstances surrounding
the issue of that certificate as he mav
require, or

(b) require a medical practitioner who,

in that preovince, has procured the mis-
carriage of any female person named in a
‘certificate described in paragraph (4) (c),
to furnish to him a copyv of that certifica-
te, tecgether with such other information
relating to the procuring of the miscarritage
as he may reguire. :

(6} For the purposes of subsections (4) and (5} and
this subsection '

"accredited hospital” means a hospital accredited
by the Canadian Council on Hospital Accreditation in



which diagnostic services and medical, surgical

‘and obstetrical treatment are prov;ded-

_ aporoved hospltal" means a hospital -in-
a nrovmnce approved for the purposes of this _
séction bv- the Minister of Health of that pro-

‘ vz_nce ;

"board” means the board of governors, mana-
gement or directors, or the trustees, .commission
or other person or group of persons having.the

- contrel anéd management of an accrecl;ed or annro—

ved hosnltal

"Mlnlster of Fealth" means'n

(a)  in the Prov1nces of Ontario, Quebec:
New Brunswick, Manitoba, Newfoundland

and Prince Edward Island, the Minister -of
Health, {(a.l) in the Province of Alberta, -
the Minister of Hospitals and Medlcal Care,.
1874-75-76, ¢.93, s.22.1.

(b} 1n the Drovinée of Brihish Columbia,'
the Minister of Health Services anq Hospl-
tal Insurance,

{c) in the Provinces of Nova Scotia and
Saskatchewan,  the Mlnlster cf Public &ealth
and ' :

(@) in the YuKon Territorv and the North- Lol
west Territories, the Mlnlster of Naticnal
Health and Welfare,

"gualified meclcal practitioner" means a person
entitled to engage in the practice of medicine under
the laws oif the province in which the hospital re-
ferred to in subsection {4} is situated;

“"therapeutic abortion committee” for any hos-
pital means a committee, comprised of not less than
three members each of whom is a cuallflec medical

‘practiticner, appointed’ bv the board of that hos-.

ﬁ.

pital for the purpose of considering and determining
questlons relating to terminations of pregnancy w;th—
in the hospital.

(7) Nothing in subsection (4) shall be construed as



o

making unnecessary the obtaining of any authoriza-
tion or consent that is or may be required, other-
wise than under this Act, before any means are
used for the purpose of carrying out an intention
to procure the miscarriage of a female person.
1953-54, ¢.51, s.237; 1968- 69 c.38, s.18.

COMMENTS ON THE NATURE OF JUSTICE

<.

best

tified three requirements for the harmony of individual and

In coordinating his concept of justice as taking the

from various conceptions of justice, John Rawls . iden-

collective needs, viz:

Vs ' .

¥ qis C e

17 Individuals' activities must be compatable
with one another, and capable of being
carried through without severe disappoint-

ment to individ®al legitimate expectatiens. -

ii. The execution of the plans should lead to

the achievement of social ends in wavs that
are efficient and consistent with justice.

1ii. The scheme of social cooperation must be

viewed by Rawls.

stable; it must be more or less regularly
complied with and its basic fules willing-
*ly acted upon; and when infractions occur,
stabalizing forces should exist that prevent
further violations ané ten€ to restore the
arrangement (10).

These three form the basis of the social contract as

Following his contention that all life is

inviolable, thereby challencging utilitarian theorv, by affir-

ming

that "justice denies that the loss of freedom for some



+

is made right by.a greater good shared 5y others" (11) he

contends that freedom before the law, equality of status

-

and entitlement to certain fundamental rights "...are not

subject to political bargaining or te the calculus of

social interests" (12).
N

Rawls' aim s to raise the social contract thecories of
Locke, Rousseau and Kant to a more abstract level - removed

somewhat from, and superior to utilitarianism, and, as
o A ' S :
Rawls puts it "highly Kantian in nature" (13). He points

out the need for a concept of justice "for its own sake"

adding that notwithstanding its inadequacies ané fregquent

ineffectuality, it should not be dismissed (14).

It is claimed thé; justice 'is attained by finding the
balance in society amongsﬁ competing claims with rigﬁts and
duties assigned to the purpose of finding "thé appropriate
division of social advantages" {(15). 1In consideriné his
concept of justice as "jgg;ice'as fai;neés",-igwls identi-

fies as essential certain principles viz:

(a) that free ané rational persons concerned
to further their own interests would
accept in an initial position of egualiky

. .as defining the fundamental terms of their

. association. '

»

(b) that thev are to regulate all further

R
w



agreements; '
(¢} that specify the kinds of social cooperation

that can be entered into and the form _of
government that can be estabklished.

\ | : . .

In this way Rawls contends, justice is attainable
through social cooperation in choosing and assigning "basic
R .
ricghts and duties" and determining the "division of social

benefits” (16).

In narrowing down his theorv, Rawls argues that as in-
dividuals we must make judecements concerning those matters
which are for our own good, SO as a group pecple must decide
what is for their collective ccod. Whlls; acknowledging that//”\\
throuqh circumstances of birth all are not in cne position
within the strata of society, he contends that justice as

fairness transcends, as far as possible, stratum barriers to

attain that fairness necessarv for justice (17)s

Rawls places coﬁsiderable restraint on his theorys by
using certain provisional fixed points which any'concept
of justice must accommodate. He asserts that “thére are
guestions whiéh we feel sure must be answeréd in a particular
=
way. TFor example, we are confident that religious intoleran-

ce and racilal discrimination are unjust. We think that we

have examined these things with¥care "and have reached what we
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beliéve is an impartial judgement not likely to be distorted
by an excessive attention to our own interests (lR). It is
important to note his contention that "we should view a
theory of justice as a guiding framework designqﬁ\to focus
our moral sensibilities and to pﬁt before our intﬁi ive capa-

cities more limited and manageable questions for judgement™ (19).

In sum, Rawls describes as a state of "reflective egui-
librium" the "mutual adjustment of principles and considered
judgements"” to the end of achieving societal harmony through

justice (20}. o

Rawls' aim is to ‘bring about .the grea?est rossible hap-
Piness - consistent with Bentham, and other hedonistic utili-
tarians le), whilst at the same time promoting Tihet it be
not at the éxpense of inflicting'pain upon the balance. r Howe-

ver, as Kelsen points out, following in part Bentham,:

If justice is happiness, a just socmal order
. 1s impossible if justice means individual
happines8. But a just social order is impos-
sible even on the supposition that it tries
to bring about, not the individual happiness
of each, but the greatest possible happiness
of the greatest p0351ble number of. individu-
als (22). :

In other words, -justice appears to be related to social
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order and both_individﬁai and collective happiness. At the
same time, Kelsen further claims that “"Justice is'primarily
a possible, but not a necessary, guality of a gocial order
regulating the mutual relations of men." (23)

) .

'y

SOME GENERAL CONCEPTS OF DEVIANCE

Several theories have been developed around the frame-
work of consensus-and conflict thecories of criminality.
Hagan suggests a continuum of deviance through the rfﬂi9)°f
societal norms from clearly criminal Ehrouqh consensus to
conflict crimes and “non—criminal Forms of deviénce - the
social deviat;ons and finally the social diversions." (24)
Mcbonald, howeve%, éxpresses concern with the dispute bet-
ween the two - consensus and conflict - at thgory_level, re-
cognizing that meost theoretical argquments aré«Eetween or
amongst the.vamious sub-theories within each relatixely clear
consensus -or conflict model (25). Maﬁf theorists, however,
come to ideﬁtify differences amongst the relationships of
behaviour, legislation and penalty.with both the consensual
and conflictual models. This distinction is recognized by
consensus theorists whe identify legislation as the response
to the threat posed by criminals. This is in ceontrast to /r\\\

conflictualists who view the development of legislation as a

means to control behgviour for the express purpose of the
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. power group (26). Oné major problem, however, in pursuing
this comparison, is the accﬁrate‘identificatidn of public
response or feelings about given or suggested legislation.
It is not hard to know what highly vocal lobby groups ﬁgnt,
but by far.the greatest majority of the public fail to ex-

press their views, simply accepting that which thev are fed.

fo the guestion of public informqtion,'or misinformation, .
Hagan argues-that selectivity of enforcement ~ putting empha-
sis as to need in the wrong places - is a root of legislative
misdirection. He maintains that "...not all acts, even if
they could be, need be punished." The consensual result of
effective public awareness is contrasted with the conflictual
position where deviance is seen as "...more a matter of public
evaluation and official resgonse than actual behaviour." (27)
He contends theré&might exist a tepdeﬁcy to categorize laws
through moral functionism (or value consensus) and moral Marx-
ism (or value conflict) theories as "good or bad solutions to”
problems.® (28)

Hagan identifies six sociolegical approaches to the defi-
3

. nition of)deviance:. <

S

e

l. Legal - Consensus Approach:

This approach argues that the onlv clear line

N
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»

L

of deviance is as consensua}ly set dowﬁ-in £he
statutes. Tappan postulates that "Crime is an
intentional act in violation of the criminal
law...committed without defence or excuse, and
penaiized by the state..." (29). Hagan argues
that the problem with this aporoach to defining
deviance is that it excludes entirely that area

of behaviour which is not contrarvy to a crimi-

.nal or guasi-criminal law (30) .

2. Socioc-Legal Approach: *

Developed by Sutherland to encompass various
types of behaviour, this attempt to define de-
viance allows that the criminality element remains
‘in terms of (i) a legal description and (ii) legél
penalty (31). Again, however, there is little -
movement away from the legalistic position.

-

3. Cross’:‘EGIture Approach:

Here, Sellin pQquggs that the_qxistehce of
deviance is dependent upén the cultu;éi norms
common to a given group; co5comitant:with this
view he submits that théfé exist certain beha-

vioural norms that are common to all groups.

v



4. Statistical Approach:

This approach taken by Wilkins is based upon

the premise that present-day forms of criminality

were at'pne time acceptable forms of behaviour,

and suggésts that low fféquency of behav;dur‘in a
society causes that act te be either crimiral or
saintly - at-either end of the behavioural conti-
nuum, with the'majori&ylbghaviours considered nor-
mal, hence aéceptablé and nen-criminal (32).

5. Labelling Approach:

Becker (33), following others, including,
.in part, Tannenbaum claims that one develops
one's degree &f deviance by being so labelled

- deviance begets deviance through cultural

recognition cof acts as deviant acts and by

being associated with them.

6. topian - Conflict  Approach:

Deviance is viewed by ."new criminologists"

b

such as Taylor anéd his colleagues as a protest
against perceived social injustice and, possibly

an attempt to right societal wrongs {(35).

-
b & \

A simple description of deviance "...variations from

14

the
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social norm", proposed by Hagan ‘may be sub-categorized to
provide a continuum, similar to Wilkins (36), from the least

to the most serious behaviour. Hagan proposes 4hrce measures

.

'0of seriocusness:

3

1. "...the degree of agreement about the wrong-
.fullness of the act."

ii. "...the severltv of the soc1al respogse
elicited by the act.”

iii. "...a societal evaluation of the harm inflie-
: ted by the act." (37).

Here one' may -distinguish between those crimes considered

"victimless" and the remainder - more obviously harmful acts.

However, as Rawls has clearly pointed cut, for that which
is ‘determined for all to be just and\fai; for all, evervone

P . g

rTust be considered egual from the beginning (38).
" 1 G g

CONFLICT THEORY ' . .
_ L

Following World War I conflict theory had almost disap-
peard in western society, but in Russia it became "the esta-
blishment theorv" (39). It took forty vears before conflict

theory seriously emerged again in the West.



" Bonger and Kropotkin made morality their spearhead in

presenting this theory; however, it never really straved too

F

far from the political arena, particularly with the works of

Dahrendorf,'Vold, Comfort, Quinnev and more recently, Tavlor

F

et al (40). ©

a

Tannenbaum informed us in 19321 that "The answer to the
complicity produced by the new industrialism was an . attempt
to secure order by an increase in the number of laws" (41), -

and further that

Out of one hundred thousand persons arrested
in Chicago in a recent vear, more than one
half were held for the violation of legal
precepts which did not exist twentv-£five vears
before. Of the inmates of the prisons of the’
Federal Government (at that time) 76% (were)
there for crimes which were not crimes fifteen
vears (previously)." (42)

°

This illustrates the enactment of more laws in America
during that period for the purpose of controlling the,gréwth
of separate interests} and it is the general lack of societal
agreement on gquestions of controlliﬁé separate interests that
forms the basis for conflictual theories.

~

In attempting tb'find a2 legislative balance, Parliament

-

will probably never be able to please all. Certain tvpes of
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behaviour'are deemed outrageous and criminal td some, vet at
the séme ﬁime écceptable, even wanted by others: Manv would
aggue that conflict cfimes should not exist in criminal law,
whilst others would argue that still different conflict crimes
should éxist. Hagan, agreeipg with Turk (43), suggests that
it is importént to note that whefeas those who commit consen?i'
sus crimes are-in many wavs dissimilar to thé general ﬁopu;r
lation, those who c;m§$t conflict criﬁes are npt (44). It
is beg§uée of thié distinction that some feel those who com-

mit conflict crimes should *te considered something other than

cr}minal.
LY

Three major theories cf conflictual crime have been
i
identified: * T

i. The Subcultural Theorv:’

Cohen (45) found conflict between North American middle
and lower class values and norms. The result is a "...delin-
quent contra-~culture that is non-utilitarian, maliciocus and

negativistic in its ‘values" - expressed more simply by Hagan

"...members of the delinguent culture 'raise hell for the

hell of it'" (46). Miller (47) at variance with Cohen, sees
F .

delinguency a cultural "by-product of...the lower class svs-

tem", where behaviour is seen to be based upon a hexamerous
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focus, with a.natufaleQutcome-contrafy-tofesﬁabliShed 1egal

.--A‘ .

;norms 1n some cases.‘ Subcultural crlmlnalltv is based upon ’

-~

a relatlvelv constant pronen51tv to devzance comblned w1th

-_varlable 1ncentlves, accordlng to Banfleld (48) tIncluded

'ln those elements determlnlnﬂ orouen51ev is moralltv whlch

is seen to be of three types; viz.

i. Preconventional morality where a 'right'.
action is 'got away with' ané a 'wreng'
acticon is not;

1i. Conventional moralﬂtv uhere q01nc cne's
duty 1s 'right':; and .

1ii. Post-conventional morality where the 'right'
action is in accordance with a principle
.generally considered to be the best choice.

- Althouch morality is just one element of five viewed

as inflvential upon propensity to deviance (the others being

ego strength, time horizon, taste for risk and willingness

to inflict injuryv), it might here be pointed out that it is

this morality question which will to some extent .be considered

in later discussion of the abortion gquestion, to the exclusion -

cf others in Banfield's theorv.

ii. Labelling Theorv: ' )

Labelling is a societal response to the identification
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% | _
of deviahts. jTaﬁnenbaum proposes that environmental factors
determine to a2 consiéerab1e~extent whether or not a chilé
will become criminalized. Hehsuggeéts that évercrowding may
férce children onto the streets and into criminal behaviour,
initially not of a serious.natu;g - more like damage. Howe-
ver, the child becomes part of ﬁhe criminal subculture through
the response of police and courts, and the voungster starts

on a path of divergence from societal values which will lead.

him to conflictual views of potentially criminal situations (49).

As Hagan informs us, "...where labels are applied, mistakes
will occur, ané unitentional consecuences may follow” {50).
iii Group Conflict Theorv:

Behaviour which deviates from societal norms is not
restriﬁtéd to indiviéuals and inter-group politics may be-
come an integral part of the deviant social sub-structure.
According to Velé (51), both people andéd laws are necessary
elements for crime and criminality, but it 'is suggested that
the law is the_mosé crucial eleﬁen:. Whereas delinguencies

involve people, it is through the establishment of someone

else's law that it becomes so, and in many cases (though he

-

clearly points out not in all), this is developed Ffom the
. e

differences in generatiocns, perspectives of 'good' and 'bad’,
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'right' and 'wrong'. Where criminality Eecbmééné‘ﬁéttef of
genefation différenceé, clearly we see the conflict as dif-
ferences among group opinions. However, it need not end
there. Concurrent with inter-generatign value distinctions,‘

]
we may observe cross-generation differences of both similar

and separate topics. In other words, at cne time we may

see value differences up and down ané age continuum, and

across that continuum at any particular point.

Volé suagested four categories of crime to which the-
group~conflict theery was particularly applicable (52), viz.
1. political protest movements,
ii. company versus labour,
1ii. competing union disagreements,

iv, racial and ethnic clashes.

Clearly there are other areas to which the groupr conflict
~

theeory mighf bé seen to apply and surely abortion is one such
cffence. thers have seen the limifaticons of Vold's theory;
and in expanding it, Turk develops the position toithe so-
cietal dichotomy of "f;f% cse...who constitute the dominart,

decision-making category - the authorities - and those who

make up the subordinate category, ‘who are affected by, but
» .
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scarcely affect the law - the subjects." (53). Hagan points
out that no society will completely agree upon which matters
should be within or withoutrthe law, hence the perpetualitf
. - +

of this conflict is forever a chéllenge to the authorities (54):
Turk considers the existence of lawbreaking aﬁ admission by
the ruling administration that it h%s failed to deal with
certain unacceptable behavicurs. If governments were to out-
law all behaviour there wouléd exist many criminals and much
more criminalizy, howevef, it 1s in trving to find an accep-
;gé}g;balance that parliaments f£ind difﬁiculty {55).
{ .

\'\

N

. With Chamblis ané Seidman (56) we see a cradual move to-
wards the hichlyv pelitical criminological assessments of
Tavlor et al. (57). The former writers are consistent with
cthers who subscribe- to varying values across society but
co further by claiming that, as Hagan puts it "...the guiding
principle of legal bureaugracy 1s tc maximize crganizational
Gains while minimizing organizaticnal straiﬁs." {58). Tavlor
follows Quinney whose conflict, or "moral marxism" theory
‘emphasizes the interest of particular economic and politicall

groups thus:

The state is organized to serve the interests

f the dominant economic class, the capitalist
ruling class - criminal law is an instrument
‘that the state and dominant ruling class use
to maintain and perpetuate the sccial and
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economic order. The contradictions of advanced
capitalism...reguire the subordinate classes

. remain oppressed by whatever means necessary,
especially by the legal system's coersion and
viclence:; only with the collapse of capitalist
societv basedé on socialist prxncznles, will
there be a solution to. the crime problem .(59).

The rcle of the press is very.important to the public
concept of amounts of deviance. Quinnev .and McDonald, Hagan
suggests, would argue that, in fact, the amount of deviance

may well be manipulated by the press resulting in:

i. “the ignoring of deviance common to. power-
ful interest groups, and =

ii. an exaggeration of the level of deviance
amongst less powerful groups (60).
>
One's "natural fortune or social circumstances", as Rawls

puts it, should not cause one to be found in an advantageous

pesition {61).

CONSENSUS THEORY

Hagan describes the ceonsensus theory as "moral functicnism”

whereby

(a) values commonly shared by society reflect common .
interests at an 'institutional level';
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a

(b) disputes can be settled without violence T
" and without allowing individuals to act

for their own interests at the expense
of others - this being consensus at the -
'Drocedural level';

{c) &t a 'substantive level' to a utilitarian
ethic is added the aim of causing least
sacrifice.

It is, in fact, according to Hacan, to a large extent

that utilitarian ethic that unites these levels - the aim
that the majoritv should receive the most gocod (62). Rawls

argues, however, that "the principle of utility is incom-

patible with the conception of social cooperation among
s

In describing criminal forms of deviance, Hagan looks
first to that multitude of crimes‘which mésq vecple at this
time would consider to be criminal (64). These forms of be-
haviour which may not alwWays be considered cr}min;l were
described b} Jackson Toby . (65} as "consensual crimes”; those
forms of behaviopr which we micht consider rendering contrary
to the law by general public opinion for the gboq of ali.of
us. Howeﬁef, as time changes, so does puklic opinion and

. 2. . - . 5 . . P .
earlier 'henious' crimes fade in their ranking as criminal

cffences.
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Implicit in the consensus theory is the assumption- that
the majority of people do agree to certain limitations on
their behaviour for the good of the majority. Three tvpes

of concensus theorv have been identified (66) viz:

i.  Anomie theorv - as conceived by Durkeim (67)

~

in his research into suicide where it was found that
reorle tend to pursue those things thev want and
where necessary breach laws to attain them, hence

failing to comply with the normalvsocial standard.
Merton's (68) revamped anomie theorv identified
‘"culturally defined goals, £nd thé»acceptable
means of achieving these gbéls" as principle
eléments of societal structure, and found
generally acceptable behgviouf £§ exist where.

"the goals and means.of society are acceptable

successfully pursued."

T~

ii. Neuptralization theory - In the-learning of, the

. rationalization of criminal behaviour; the neutrali- .
zation theorv proferred by Svkes and Matza (69) éup—'
poses there to be generalfsocietal.agreement over

what constitutes “"the good life" and offenders learn



to neutralize their criminal behaviour throucgh
rationalization. This Brings people to vioclate
rules to which theyv subscribe. Céhén coﬁsiders
this to be "one of the most fascinating puzzles
of human behaviour" (70). The neutralization
thecry had already been applied to crimes in

the boardrooms by Sutherland (71) and

Cresseyv (72).

iii. Control theorv - This form of deviance
is proposed by thoge who see each of us to be
capable of”'good’ ané 'bad' behévidu:,‘based‘
upon the belief that soclety tries to improve
upcen all those quaiities generaliy bélieved'
necegsary for good drder. It is suggested by
Hagan that "...consensus theories generally
in sociology éésume‘that theﬂsociétal_pﬁrpose
involved is that oﬁ'maintaihing a smobthly
functioning, stable systeﬁ'of the existing
variety.f (73} He ¢ontend§ that the control

theorist's interest is not in "whv do vou do

it?" but "why don't we all do it?", and he - - .

quotes'ﬁirschifs response as "we would if we'.
dared.” (74) Controls work from within and

without, according to Reckless —-“the internal

25
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compbnenis of selffcontrol and self-copinion
work with outer components spch as family
and comﬁunity {75). Four eiements are
éuggested bv Hirschi as formiﬁg the social
cochesion that ﬁelps prevent criminality,
viz: (76) | ,

1. Attachment - whereby we try to rise
to the expectations cf ethers;

ii. Commitment - the expending of time
upon projects towards the achievement
of our aim; : SRR

Siid. Involvemént ¥ simply keeping busy; and

iv. Belief - where it is proposed'thatJ

in part, it is the absence of certain

beliefs forbidding deviance that re-

sults in deviant behaviour.

Hagan informs in sum that the "...less committed, attached,
involved and believine individuals are, the less is their
bond to society," thereby giving rise to criminalitv and

deviance (77). ’ . -

Parsons also saw scocial control as the response to deviance

inkeeping with the control theorv. This he claimed to be

" operative at two levels - the individual level where inter-
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nalized behaviour patterns were réOﬁ?éﬁiégd, and at the
svstem level where family, schools, and the legal struc-

tures control for the general good (78).

In examining the development of the consensus theory
over the past century, McDecnald, Fiting Westmark, Hobhbuse,
Pound, Sorokin, Timasheff and others, coﬁtends that theorv
has evolved from a condition of general ﬁoral commitment to
a complex combination of moral and theoretical - legal pro-

positions translated into pragmatic terms (79).

AN COVERVIEW OF THE RESEARCH PROJECT

The questions of this research project will be limitea
to identifying the tvpe of legislation the Canaéian-Goﬁernment
has employed in its efforts to control aborticn. The“principle
guestion is whether our abortiqn:legislation is conflictual

or consensus theory legislation.’
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A variety . cf methods have been emploved in the analysis

of legislaticn. Roscoe Pound, an eminent

jﬁrist of the

early part of this century emploved a historical approach

in his examination of the nature of law.

His study, which

sought to demonstrate the consensual nature of law, focused

not on the content of the law but on its philosophy, tracing

its development from the davs of ancient Greece to the nine-

p———_

teenth century. He began With Greece because he believed that

although the "...law, in the modern sense, begins with the

Romans, philosophy of law begins with the
that "What went before them is too remote
purpose, what went after them was largely

Since the Romans tock their philosophical

Greeks." He claimed
for the present
shaped by them.

ideas from the

Greeks, the Greek idea of the end of the law not only go-

verned the Roman worldé but in consequence

in large measure

governed the medieval world." (1) Pound peints briefly to

the presence of conflict in Greek society

but insists that

the law was seen as a means of maintaining the status quo,

"

friction with his fellows." (2) This, of

...to keep each man in his appointed groove and thus prevent

course, was in a

society seen not as a conglomeration of men seeking their
. k4

own level through free enterprise; bupfbne where men were

&



assigned to their appropriate place according to their de-

monstrated capabilities (3).

Maintaining the status gue, which Pound had seen as

£he basis of Greek law,continued through to the Middle Ages.
Yet, during this pericd there developed a chéﬁge in the basis
of legal theory from an appeal to reason in support of autho-
rity to an appeal to reason against authority whereby self-
assertion could exist to its fullest. Thomas Aguinas, during
this time, had developed in detail the natural theéry of law
as that theory is currently understood: With”the Reformatien
came a strong Germanic thrust toward the power of the state
_aand emphasis 6a'the development of c¢ivil law not of a uni-

versal nature, but for each state {(4).

Spanish jurist - theologians also exerted an influence
on the international development of legal thought. The -
skillful and powerful Jesuit jurisis drew together early
natural law with the interests of man and the state. They
séw law as a means of limiting the activities of men in the
interests of other men. This was seen as neéessary bhecause
all have freedom of will which, together with their ability
to direct‘themselves towards thelr own interests requires
law to create a balance amongst their a&tivities and freedoms.

The law was seen to grow by Pound from a means of maintaining



the status guo to an idstrument'for the maintenance of a
natural equality (5}, maintaining during.the transformation
its essential consensual charaoter.
'

In *the seventeenth centurv Grotius had viewed law as
Ibeldq related to two sometimes confllctlnc states. The
first was the reasonable limiting of the act1v1t1es of man
in the interest of other men, and the second the 1nherent
-right of man'to.act freelv - a rioht seen to develop fromi{
' natural law as. the result of reason, and not of divinity (6).
Poundﬁs hlstorlcal analv515 led hlm to infer that duriﬁg the
seventeenth century the.concept.of natural richts gre# untii
the rigots beceme accepted as beihg bevond the reach of the
state. VIt was as a result of :this development that the %dea
nf a contract between the individual and the state, aed=
amengst individuals, developed both in legal and political
thought; Such a contraet reaulred that rights be upheld and
duties performed. Whlle Poundé saw the 'social compact' as
maintaininag the eariie% status gquo, it alsc led juristic.
thought into new directions (7).

. .

Such thought in the eighteenth centurv was based upon

four propositions: (8)
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i. There are natural rights demonstrable by
reason. These rights are eternal and -
absolute. They are valid for all'men at
all times and in all places.

ii. Natural law i1s a body of rules, ascertain-
able by reason, which perfectly secures
all of these natural rlchts

iii. .The state exists only to secure men in
these natural rights.

iv. Positive law is the Only means by which
the state performs this function, and.
it is cobligatcry onlw so far as it con-
forms to natural law:

In this way, law is seen as a means of securing natural
rights which are legal rights. Pound points out, however,
that " (pYushed to its logical limits, this leads straight

tc anarchy, and, indeed, the philosophical anarchists still

. proceed upen this line.” (9)

Through the eighteenth c¢entury, Anglo-American jurists
pursued the concept of reason-applied tc law, and towards the
end-of that century‘it was clear that English Commeon Law was
se:en as, effectively, the same as natural law in £hat the end
of law was seen to be the protection of individual interests
- not only amongst.individuals, but cf the individual by the
arbitrary actlions of thé state. (10)

—Zhe natural law-traditions of the eighteenth century
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‘bgcame impoésibléJAaccording to Pound, when "...classes with
dfverqgntkinterests came to hold diverse views uéon funda-
mental points..." (11). At the end of the century Immanual
Kant'bégan'the‘downfall of natural law -theory. "If natural
righﬁs were inherent moral gualities to be ascertained by_
reason, g¢ranting that:réaéoﬁ could cdeduce iﬁfallibly from
other premises, how could reason givé us the cremises? 1If,

on the other hand,. natural rigchts rested on a social contfact,
‘how would the details or the implied terms of a contract of a
past .qeneration bind the men of today?“ . (12) Xant searched
for a metaphysical principle from which;the security of rights
might be drawn. This he found iﬁ the idea of the-freedop of
will. Pouncé said of Kant:

He conceived that the problem of law was to reconcile
conflicting free wills. He held that the principle
by which this reconciliation would be effected was
equality .in freedom of will, the application of a
universal rule to each action which would enable the
free will of the actor to co-exist along with the
free will of evervone else -(13).

Thus, by the ené cf the eichteenth centurv the end of
law had developed from maintaining the status quo to allowing
a maximum of free will.

< ,
The nineteenth centurv saw five tvpes of juristic



thinkers: (14) ' L .

A

i. Metaghysical jurists - Xant's theory carried
I .

on into the nineteenth centurv. The recicrocal

"actions of free wills were coverned by a universal

law necessitated by the degree of freedem inherent

in the concept.

1i. English utilitarians saw law as the means
by which the greatest happiness should be afforded
the greatest number. Bentham's principle was to

"(a)llow the maximum of free individual actibn

33

consistent with general free individual action" (13).

iii. Historical jurists studied law from a,
historical -~ metaphvsical perspective with in-
dividual liberty as the central theme. Much
amerian civil ‘law is based upon the histori-
cal school of Sir Henrv Maine which, according

L
to Pound, 1s based only upon Roman Law. : '

iv. Positivists such as Spencer and Darwin
became popular during this period. Their
idea of law related to matters which could be

observed or experiences - matters of nature.
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According to Pound "...this croup argued for
a free consensual rather than a logical orde-
ring of society, {and) naturally enough it
gave us nothing which is of importance for

jurisprudence."”

v. Social individualism developed through

the nineteenth century from the edarliest

concept of self-assertion. This group saw
government centrol as ‘the most effective

means of ensuring ﬁaximum liberty through v

»

cocllective action.

Although there. are clear indications of conflict in the
development of legal jurisprudence, Pound portraved a_consis-

tent consensuality - the consensuality stemming from a con-

sensual resolution of conflict.

Quinney, perhaps the best known proponent of the conflict
n . [
theory, dlso utilized the historical approach to present his
point of view that legislation and changes in legislation

e

were prompted not to establish a social consensus but to

‘serve the interests of certain segments of societv. -The

methodology adopted by Quinney, however, was different from
' . " ’
t?at adopted by Pound. While Pound surveved the development
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of the philosophy of law, Quinnev refers to specific pieces
of lecgislation examining the scocial circumstances under which
the legislation was enacted. He notes that in Greece, arcund .,

the sixth century B.C. the government, under Solon made the

ot

state a victim to all cffences against the citizens. _He

-

points out that at an earlier perioé a wealthy

Vet
O

ligarchy had
enacted laws to control the citizens for the purposes of the

powerful. The ¢rowth of serious &isceontent with the oppres-

sive nature of that early Greek law resulted in the rulinc

aristocrats, under the direction of Solon, establishing courts,

e . . . Eay
with the opportunity for appeal, and te provide all citizens

=

with the opportunity Lo commence proceédincs in cascs Qhere
they felt wronged (16). Iikewise, he pcints out that in
Réme, a central jurisdiction and tribunal were established

to contrel activities such as violence, treason, arscen and
the like =~ activities which were seen as specifically threate-
ning te the state, not in an attempt to guell inter-croup
conflict and produce some form of social consensus, but
rather to ensure the.maintenance of the state and its power
hierarchy. Quinrev coes on then to point out how the deve--
lopment c¢f the law and the criminal justice system in Enclanca
slowly cdenied individuals the riéht to take private action to
reétify WIOnas and.introduced a centralized svstem of control
which instituticnalized the possibility that one group could

"use the state to protect'its-interests while denving other



groups the same opportunity (17).

5
\

“In tﬁe United States, Quinney points to the Sunday Law
as an illustration of how government has utilized Qhat was
originally designed to be law ensuring a dav cf rest to its
political-economic ends (18). The Sunéay closing laws,
followineg biklical direction to keep holf the Sabbath,‘were

originally enacted in 1237 by Hernry III who forbade attend-

-

ance at town markets. The restrictioﬁs grew, and were general-
iy based upcn religicus grounés. Dufiné ﬁhé‘twentieth céntury,
however, the Sundav closing laws cﬁanéed,xfoiiowiné tﬁe
previous century's reduction in relicious emphasis, to take

on an economic dimension. Slowly, various types o} business

- from frozen custard stands to automobile dealerships - have
received ap?roval to operate on a Sunday. What was once a
criminal law enacted for religious purposes has become a law
a?plied to control the operation of certain economic interests,
according to Quinnev, while various labour associations main-
tain their own interest in the subject to ensure that worke;s
are not forceéd into working seven davs each week. Thus we

have a situatiocn where one law mayv be seen -o operate for a
variety of reascns and for several interests - be it religious,

econcmic or labour.

The study of a particular tyvpe of legislation has been
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the most popular approach-adopted in the consensus-conflict
debate. Hall refers to this technigue a$ the institutional
interpretation cf history.

tudyvine the law of theft in Encgland, from the late

th

ifteenth century for two hundred vears, he concluded that
theft law exemplifies power of tne eiite to control the
development and enforcement of law ‘acceréing tc their.own

needs (19).,

It was, however, the C

i
o

rrier case (20) which best

rated the use of that power - a pesition consistent

et

1llus
with tHe conflict perspective of criminalﬁty. Thé case waé.
éoncerned with the transportation of certain bales to South-
amptoﬁ'for the purposes ané interest of the owner of the
balés. The accused, however, delivered them‘elsewhére and_
opened them - for his own interest. The Carrier case occurred-
at a time when the Common Law, andé earlier caées, tended to
indicate that in order to commit larceﬁy it was necessaryv to
include the element of tréspass, wherebyv the property was
removed not only from the ownership of another, but from his
possession also. On this cccasion, however, the Court ins-
titutecd the oifence of 'conversion' whereby one with posses=-
sion of an item of which anothér maintained ownership could

illegally 'convert' the goods to his own use. While such a
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-Ajudgement mlght apoeq; to make sense, Hall procosed that the

.

reason'tor the dec151on was 1ot one of 1nherent loglc, but a

- e

' consecuence of nower belnq broud o bear upon the Court.

“It was not uﬁcommo Dractlce unt:.1 the mlddle of the.seven—

teenth centurv for the soverelqn to alrect the judcemeﬁt ln

Dartlcular cases - accordlng to. allJ generally those af‘ec—

PN

tlng the nObl]ltV

The Carrler case occurred at a tlme wbe q ish weal h

was raoldlv lncreaSInc aS‘a.result of exban510n}lbarticu1arly

-

in the nanufacturlnq 1ndustrv" Edw ard IV was hlmsel‘“
merchant of the cav. and wlth hlS mapv'emoloxees,'clearl\ had«“

a protound 1nterest in the outcome of that oartlcular case. -
‘In view of.this, thekjudge mlght:have been harc pressec_to_
have delivered a verdict contrarv to the economic interests

of the Crocwn.

The dgeision in the Carrier case was to-affect-Enéliéh‘
business profoundly whichever wav it went. If a decision '
had been rendered in favour ‘of the accused it would have meant
that anvone in thé emplov of another, or otherwise in lawful
pessession of a thing {without having cwnership) couid do as
he wished with it. This, in anv less than a perfectly.honest

society would mean, at least, a partial collapse of the busi-
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.

ness to contlnue wltbout Fear of total or Dartl 1 undermining

bv orda ized or occaSLOnal the t.

Chanblls concurred w*th nall s 1nterorehatlon that

...the functlonlna oL-cqur_s lS smgnl 1cantlv related to

Lt -~

c0ﬁcon1han“ cultural needs, and'thls.aDDTLes to the law of
.Q' = \ .

arocecure as’ we1l as to suﬁs*aﬁtlve law (21)y

.

. . . - - N

- .. En gl‘ sh” lam now. dlearlﬁ distinguishes between the owner-

Shlb anc sosse55101 of oron rty. -When & person owns something

.he is sa1Q'uojnave -oroperty'; and when he has control over

S -

- a hhlnc But - co;s not hav property,'he is deemed to have

possqsslon-— mch mav be actual .or constructive. A person

may, ‘therefore:, part with the possession (and control) cf an

item, but retain progertyv in it (22).

- - . . . » -

.The lawsohlvaqrancv in England from the twelfﬁh-centﬁry
werele\aﬂlhec by Ch amblls fer the purpose of trving to esta-
blish whether or ‘not those laws resulted from the demands of
the rullng classes, i1.e. from a conflict theory perspective.
He found that the 1349 revision of the earlier law provided
the regquirement of citizens to be engaged in some form of

labour {23). That law made it an offence to give alms to

the poor:

e
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Because that many valiant beggars, as long as
they may live of begging, to refuse to labour,
giving themselves to idleness and vice, and

-sometimes to theft and other abominatiocns; it
is ordained, that none upon pain of imprison-
ment shall, under the colour of 'pity or alms,
give any thing to such which may labour, or

presume to favour them towards their desires;:
so that thereby they mav be compelleé o '
labour for their necessary living. (23 Ed. 3).

Two years'later that Act was amended to preveﬁt anv
individual moving to a new'town for summer emplovment if
there was still‘work in the old town. (25 E4. 3 (1351).).~-
This was ciea;ly a-move'directed towards contrelling the
nation's productive human resources. Chamblis claims that
the-B;ack Death which devastated the labour forée'argund
1348 resulted in such législaﬁion s;ﬁée'Eﬁqiané’s Qealth
depended upon a cheap labéur'force. With éommer?iél gfowth
in earlier vears and the reduction of the laboyr force
through wars;_ihéluding the_Cfusaées, the landpwneré were
pushed to wavs of eﬁsuring a supply of labour. Vagrancy laws

seem to have been the result (24).

Social change which resulted from the Peasants' Revolt
in 1381 reduced the need for serfs, ané there followed a
change in the emphasis of Vagranéy laws from the availabili-
ty of labourers to the activities of criminals. The Act of

1530 provideé punishment for those "...using divers and
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subtle, crafty and unlawful games and plavs, and...feigning

-

themselves to have knowledge of...crafty sciences..." in

addition to begging (25). The shift in concern from labour

to DBehaviour continued and in 1535 it became an offence for

. ..dny ruffians... (to)...wandexr, loiter, or idle themselves

- and play as vagabonds..." (27 H.VIII.c.?25 {1535).), an

enactment not vastly different from twentieth century vagrancy

law (26).

__The Basis of the development of vagrancy laws in the
sixteenth century was the frequency wité which 'vagab§nds’
would steal from and rob memberg-éf the merchant class.
Those develcping their businesses and transpcfting goods
required protec;ion which, it appears, thev received as
neecded through legisiative amendments.

Chamblis; study demonstrates support for this position,
that the law was adjusted to- accommodate the needs of the
ruling claéses. At a time when cheap.labour was reguired
by the iandowners vagrancy law made it possiBle for them to
have 1it; when the po;er of those.groups diminished there was
little appliéation of the law, and when merchants required

protection the law was again amended.

Reedie examined treason and sedition laws in Canada
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from 1892 to ié?G seeking to find whether thev conformed
with the consensus or conflict viewpoints. She examined
the formulation of the laws considering current social and
economic conditions and the incidence of the defined beha-
viour. fﬁrough‘this examination she showed that

’

Whenever there appeared to be a threat internal
or external to society or a change in the sccial
structurey there has been a re-examination of the
law and a re-definition of the parameters of
acceptable social behaviour..." (27).

She was able to demonstrate that not only were the
-legislation changes used to serve the interests of the do-
minant group, instances of enforcement also, alﬁost without
excepticn, provided such examples. Thus, through enactment
criminalizatioﬂ-as well as enforcement criminaliéaﬁionvshe

showed that

...a powerful few (were able to) maintain their
advantaged position by using state power to
coerce the mass of people into doing what is
consistent with their best interests (28).

Montserin, in his historical-developmental study of
Canadiarn drug laws during the first quarter of the twentieth
century considered events surrounding the legislative process

in order to identify any major factors which had influence
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upon that process. He attempted to determine whether the
drug laws of that time were the result of consensuality or
to'accommodate the interests of a powerful elite.-

. .

He concluded that thle there is evidence of the grow£h
of_consénsus in attitudes towards drugs in general, the
legislation of that period has elements of conflict theory.
Owing to the 'value loaded' nature of thﬁ'theories,Montserin
claims each is only partly true (29). The historical analysis
alone fails to’indicate clearly where the truth lies.

This statement is equally applicable to alI’studies_
that have used this method. Considering the vagrancy laws,
for example, the interpretation made by Chamblis is not the

only possible interpretation of the events.

Berk, Brackman and Lesser (30) analyzed changes to the
Penal Cocée of California frdm 1955 to 1971. Their analysis
was designed to identify how law-making was affected by the
elerents which they believed moulded the law - sogial

structure, values and beliefs, bureaucratic interests and

the process of law-making.

Their historical analysis of several bills presented to

the legislature revealed that during the period of analysis
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séveral changes‘océurred.. First was thg-grgwth of various
lobby" groups which had alprofbund effect on the legislative._
p:oceés: There grew an ideblogical‘polarizatioh_betﬁeen the
conse;:ati&e and libera} elements in the legiglatqre; and -
along with this was noticed changes in the intent of various

picces of legislation from the perspectives—of-both parties.

They also analyzed,-Quaﬁtitatively, almost 700 revisions
éo the Code during the sixtéen'yearlﬁeriod. Thei; interest
was to see,ho? criminaliiation, ihhterms of enforcemént and‘
penaities, were affectea“by the changes. ~In addition® factors
.such as lobbving, crime'ratés and public opinion were examined.

to see how theyv affected the‘law;making process. . Their signi-
figant findings were that the short-term interests éf those
involved were of major significance to the lggislative pfocéss.
They found that it could not be shown that law.results from .
the efforés of powerful interest groups:; howevér, it'ié signi-
ficant to note their conclﬁéiqn'that “...to thé degree that"
tate power has been'enhanced, thé_lafger interests 1t mo%t\
immediately represents have new tdols with which to shéape ﬁ$\

society." (31}

"A second approach.titilized to study the consensus -

conflict controversy has been to concentrate on the role

plaved by particular groups of people.
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A study of juvenile delinguency by Platt, copdﬁcted firom
a2 Marxist perépective, indicate@ td that auﬁhbr thét'élong
with a reduction inithe effectiveness Qf.capitalisﬁ“s social
controls developed an increased need to find alternative .
methods of ceoersion. In the case of juvenile$, this?qoer_
sion, according to'Piatt &ashprovidéa by the 'child—saveré'.
In his examination of the defelpphent of state lawé relétinq
;td'the handling of juvenile offehdefé, he describedé how social-
1v ?owerful middle-class women worked to influence the lives
.of voung peopie. Tpis was seen as a means of restoriné some
of the authority of thé.women bv. 0pening up new avenues of
emplovment in the area of social work, a level of authority
they wére seen to have lost throuch the urbanization cof
family life (32). ‘
Taking issue with Platt's findincs, Haqan.and Leon used
the development of juvemiie delinquehcy\legislétion to examine
the theoreficél and empirical usefulness of the class—céhflict
épproach‘to the study 5f the sociologyv of law.” Thev found
that 'data. for Toronto failed to su?port Platt's position that
delinquency legislation resulted from the efforts cf the
'child-saveré'. it did,'they maintain, fesult from an emphasis
on probation work, not imprisonmen£. The result was no# to be

greater coersion, but increased emphasis upon social controls



particularly in the family setting (33).
<In a goﬁpfeﬂenﬁive anéiysi; of Canadian delinquéncy
legislation, Leon points to a.vggigty of opposing interests
associated with various enactments. His study examiﬁed the
hisﬁqrical developmentlof thé law in the context_of a variety
of interesté. Two.approaéhes to the development of delin- h
quency legislation are propoéed by. Leon; first he emphaéizes

‘the need for sound testing of 'treatment' prodrammes prior to
their use or inclusion in law; second he points to the "...
ever increasing number of professiocnals, including social

workers, lawvers, administrators, and researchers .  (who) have

- -“'

develone& strong and frecuentlv competing interests in atteﬁo—
ting to 1nfluence the dlrECLlOH of Canadian juwenlle justlce.
No sincle 1nterest group can .be assumed to objectively
profess the "best" method for securing the child's "best inte-
rests."” (34} In this regard he looés to the development of

children's rights.

in a historical account of the American response to .
juvenile delinguency, Lerman‘fopnd consistently that, cbn—
trary to the traditional American belief in liberty, justice
for all and freedom from arbitrarv detention, yvoung people

have been subjected to detention in what he described as a
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'juvenile social control system' (35). Examination of the
first nation-wide studv of correction, in 1967, led Lerman-

-

to infer that "...short-term restraint (social control), not

rehabilitative and reintegrative service, is the actual

dominant public policv response toward vouth." (36)

y
The delinguency studies just reported utilized Becker's
ceoncept of the 'moral entrepreneu;i;-'To Becker there are two
Ey?es cf moral entrepreneur - rule creators ané rule enfo}cers.
The 'crusading reférmerﬂ, such as the 'child-saver', is, to
Becker, the prototvpe of the rule creator. Moral'crussders,
_whilst often_motivated by humanitarian principles, are fre-
guently supported by those with more self-serving interests.
One problem encountered bf reformers is that when their goal
is achievéd thev are 'out of job', or, "(a) man's preoécupation
may. become his occupation." To Becker, then, a successful
crusader will produce a new group of ‘oﬁtsiders’, whereas an
unsuccessful one may continue to searcﬂ for_causes;becoming

-

an cutsider himself "...continuing to espouse and preach a

'

doctrine which sounds increasincgly gueer as time goes on." (37)

Sutherland's studv of the history of sexual psvchopath
laws centered upon the influence of the psychiatrist in their
enactment. The indefinite detention of a diagnosed sexual

psychopath would result from the following, accofﬁing to
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Sutherland:

First, these laws are customarily enacted after
a state of fear has been arcused in a.community
by a few serious sex crlmes committed in guick
succession. This is illustrated in Indiana,
where a law was passed following three or four -

- sexual attacks in Indianapolis, with murder in
twe. Heads of families boucht guns and watch
dogs, and the supply of locks and chains in the
hardware stores of the city was ccmpletelyv
exhausted... .

- .
A second element in the process of develcping
sexual psychopath laws is the agitated activity
of the community in connection with the fear.
The attention of the community is focused on
sex crimes, and pecple in the most varied situa-
tions envisage dangers and see the need of and
possibility for their control... The third
phase in the development of these sexual psychoe-
rath laws has been the appointment of a committee.
The committee gathers as many conflicting recom-
mendations of persons and groups of persons,
attempts to determine "facts", studies procedures
in other states and makes recommendations, which
generally include bills for the legislature.
Although the general fear subsides within a. few
days, a committee has the formal duty of following
through until positive action is taken. Terror
which does not. result in a committee is much less
likely to result in a law (38)}.

Sutherland saw psvchiatrists quickly become involved in

sexual psychopath ‘lecislation:

» -

- The psychiatrists, more than any others, have been
. the interest group back of the laws. A ‘committee
of psychiatrists and neurclogists-in Chicago wrote
the bill which became the sexual psvchopath law of
Illinois; the bill was sponsored by the Chicago
Bar Association and by the state's attornev of Cook



Countv and was enac;ed w;th little opposition

in the next session of the State Leqlslature.

In Minnesota all the members .of the covernor's
. committee except. cne were psychiatrists., In.
Wisconsin the Mllwaukee Veurocsvchlat*lc Society

shared in pressing the Milwaukee Crime Commission
fer the enactment of a- lawt ‘In Indiana the
attorney general's commitftee received from the
American Psychiatric Association copies of all the
sexual stchoagth laws whlch hac been eﬂacted in
other states ({39).

When the éraftiﬁg.of ledislatibﬁ'is‘ée;fbrmed by thése
with a particula:-intgreSt,_the resﬁlt§ ﬁuSt bé"duestioﬁed.
Notwithstanding the need for ex@ert s ._hlatrlc 1pou into
the érafting of such legislaﬁioﬁ, for absolute contrﬁl ;o_
remain with such a group maf Iead to the Sl;uathn; in éupé
port of conflict theory, where the only intéreét“really ﬁ0”'
be satisfied is not that‘of tﬁe psvchopath o£ of Soc?éty15butr

the psychiatrists.

The true goals of the U.S. Bureau of Narcotics wefé;
according to Diékson, increased funding and orcanizational
power when they lobbied for the passage of .the Marjuana Tax
Act in 1937. While there had been little attention paid to
drug use oreviously, that lobbyv raised public consciousﬁess
thfouqh the emplovment of media campaiéns t¢e the pointxwhere
the subject beéame one 0of great naticnal importance. Dickson
suggests that it was for those self-serving interests only that

the Bureau became so vocal (40).
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Cook examined the development of Canadig nofcotics legis-
lation by analvzing surrounding evénts from a "...modified |
version. of the"conflict model’ of society” (41l). She found
that from the time of the passage of Canada's first anti-
opium law in 1938, "...a result of Mr. Mackenzie Xing's pri-
vaté iﬁvestigation and report on the use of opium in Vancou-
‘Qer"'untii 1923 when the covernment decided that convicted
illicit traffickers should noét be allowed to appeal.their
conviétions since "...this proviso would not apply tc honest
citizens but'only to criminals Qho, as a rule, had no fixed
residence.or place of abode and thus simply vanished after
"éerving notice of appeal" {(42), the legislation was clearly
enacted to support the pbsition of the elite and to control
Chinese Canadians and members$ of non-conforming groups.

? .

The growth éf monorolies in the United States during

the nineteenth céntury led to their contrcl by legislatidn.
This brought the govefﬁment in éirect control of the countrv's
economic interests; according to‘Quinney, notwithstanding the
free enterprise nature of that economy (43). The laws deve-.
,loped:as a conseguence of_the interests of numerous, though
not’ always harm&%ious groups. Small businesses feared they
would cease. to exiét (and many have); labour feared that
negotiations With'largé‘organizations would be less profita-

ble, and the government feared the loss of control of the
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economy - possibly to a foreign nation. The Sherman Act of
1890 which resolved some of these problems was seen as one
example of many, by Quinney, of control- through the use of

legislation for the interests of a small powerful group.

Control of the pharmaceutical industries of the United

tates andéd Canada has occﬁrréd despite a variety of conflic-
ting private interests. With thé-great possibility of harm
which may be caused by an unregulated pharmaceutical indus-
try, there was clearly neecé for some means of ensuring
public safety. There were (ané still are) however, many
conflictiﬁg interests and opinions as to how this should be
achieved. Early regﬁlations were desicned for those with
the greatest econcmic intereét - the manufacturers. It took
some thirty vears befo;e the U.S. Feod and Drug Acht became
law. Debate over what is appropriate legislation to control
drug safety has not bnded: In Canada, as in the Staﬁes,‘nume-
rous interest groups - some, representing thé'manuéacﬁufers
oéerating out of lavishly equip?ed offices and others - usually
those who have suffered as a fesult.of the effects of some
drug cor other oﬁerating from a kitchen table - continue to
lobby the governments about a variety of drugs. - Concerned
citizens battle against the private interests of the manufac-

turers while governments endlesslw research the issues.
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Roby, like Quinpey, emphasized the political natﬁre of
law-making from a law's conception to its enforceﬁent, _His
examination of New York's prostitution laws in the 1960's
illustrates how interest5group influence éan'be brought to
bear at various stages, and that, even if a law is enacted,
the interests of certain powerful groups will decide 1if, ér
to what extent, the law will be enforced. 'In this case,
alfhough, after considerable debate, patronage of a prostitute
was included in the Act, in practice there wés very little
enforcement of that section. The selective enforcement'ﬁas
considered to illqstrate the political nature of that piece
of legié%ation (44). .

In é‘l9é4lsfudy, Boreham attempted tc discover whether
Canadian law régarding prosﬁitution conforms with the conflict
or consensus theories. In additicn to a socio—histo?ical
review of. the legislatioﬁ, two survevs were conducted; One
addressed the issue to the general public, and a second to

merchants in the area where prostitutes were k%own tc operate.

Y

-

:While she suggests that "...continued debate and contra-
versy;..in other cities gives support te ‘the theoryv that pros-
t;ﬁution in Can%da is a conflictual crime", it is interesting
to note that there is a fairly sound consensus among those

surveved as to the approach that should be taken in dealing

~
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" with prostitutes. It is reported that 85% of Eﬁ§’§§ﬁeral
Dphlic‘and 96% of the merdhagts "dd no£ think of the pres-
titute as a criminal but rather as a nuisance;ﬁ (45) This
finding‘ten@s tc underline the conflictual nature of the

Present law associated with the behaviour.

Historically, ﬁhq\law of rape has been considered a
consensual enacﬁment. It has been argued, however, that
such laws have been '...shapeé by male interests...' with
two sexist assumptions. First, that é woman is the "...ex-
clusive sexual property of a particular male, and that (b)
the primary value of a woman lies in her sexual and reproduc-
tive function." (46) Thus it would séém that males have ex-
tablished rights of ownership td their female sexual property.
Clark maintains that to commit rape then means to commit the
econcmic crime of theft agazinst the male owner of the 'pro-
perty’'. She indicated in a study of the subject that senten-
ces handed down for shch crimes were, on average, the same as
those for.robbery - andé both offences carried the same maxi-
murm penaity. She proposed that to categorize rape as a form
cf assault would be the first step to breaking the 'property'

-

‘notion. This step was taken recently by the Canadian legis-

lators.

L]

—

Further studies which have addressed the qonsensus -
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conflict debate have focussed atten;ion on the sanctions im-
posed, and the -type of peOple_whb were subject to those

sanctions. '

In‘their study of dréft resistérs‘in the United States
from 1963 to 1976, Hagan and Bernstein. found differential
treatment of those convicted, with the heavier sentences
being imposed upon those whb actively épposed war ‘and were
white. They concluded that the law wés‘applied in 2 fashion
confirming to the conflict perspective, the law being utilized
by the authorities to suit their own particular direction (47).

Carter and Clelland examined sentence as a function of
social class in three hundred and fifty juvenile cases. Theyv
found, generally, that social class is of greater significan-
ce in a sentence for crimes committed by juveniles against
morals statutes, 'victimless' crimes and status offences than
in the case of traditional property crimes. They hvpothesized
that a sentence for a property offence would not depend upon
the degree of stability in the family, however, working class
delinguents from unstable backgrounds were found to be more
severely dealt with where status, morals or 'victimless'®

crimes were concerned (48).

in a study of the use o0f sanctions in more than one
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thoﬁsand criminal ;asés in Halifax, Warner and Renner found.
selectiviﬁy-in a large number of cases. Generally, those

. accused were not representative of their society, with seven-
ty-thrée per cent under twenty-five vears of age, sixty;one
.ﬁer cent with léss than grade ten'educatioqﬁ eightv-three per
cent single, eighty-eight per cent male, twenty-eight per cent
from low-income districts, forty-nine per cept'unemployed and
fifteen per cent black - seven times their demographic repre-
sentation. They found that in excess of fifty per cent of
accused charged with summary conviction offences were not
represented. Those individuals were found to be both pcor

and uneducated, and twice as likelv to be fined or imprisoned
as those who appeared with a lawyer. Further, those represen-
ted by legal aid were found toc be more likely to be convicted
than those privately defended. Colour of the accgged was
found to be particularly significant. Guiltv pleas entered
by whites for summarv conviction offences brought discharges
in approximately twenty-five per cent of the cases, whi}e blacks
were not discharged. Those with money were found to be more
1ikely'to receive bail or a fine as cpposed to incarceration.
In a discussion of concensus -conflict issues it is of some
importance that Warner and Renner report that when pres%pted )

with the findings of this study, little concern was expressed

by the authorities (49).



In am attempt to identify whether Canadian capital pu-
nishment legislation wasiapplied from a conflict theory
position, Durie examined 109 capital cases which occurred
between 1946 and i952. While she encountered a number of
problems, one wés of major significance to her study. That
was the absence of significant information in that if the
_éenfénbing jusé&ce applied his sentence or set out his
recomméndation for mercy for any reasons other than those
'readily recorded, the record would not show it. As Durie
points ou£: -"The major difficulty...in attempting to test
conflict theory, or any theory, from information contained
in ﬁhe written documentation which serves as the basis for
a discretionary decision is the inescapable limitation of the
written account." (50) It was unclear to Durie which items
cf information were utilized to make decisions, or what pro-
cess of information selection and analvsis occurred in the

minds of the decision-makers (51).

Although she found that the results of her ambitious
analyses did not "...reveal sufficient evidence that the con-
flict theory can explain the application of the death penalty

...", she suggested that:

{t)he extent to which one must conjecture about
the reasonsgbehind fundamental decisions in the
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criminal justice process providesa strong
arguement against the validitvy of consensus
theory ’
and further that:
(t)he frequent practice of invisible decision-
making, together with the many legal opportu-
nities for making exceptions to societv's
rules, at all points in the system, serve to
add suppert to the claim of conflict theorists
that -the rules are ultimately intended to work

in favour of certain members or groups in so-
.ciety and to be used against others (52).

Jaccbhs' study of the relationship between inequality and
the size of a policé force is an example of the use of enfor-
cement mechanisms in the testing of consénsus and conflict

theories.

It has been érgued by conflict theorists that control
1s an 'essential element emploveé by the eiite £0 maintain
their dominant position. Jacobs hypothesized that, Eccordihg
'to conflict theory, there would be more police officers in
municipal areas where influence would be applied to.control
less influentia¥ groups. He conducted a quantitat}ve study
cf American cities with a population in excess of 250,000 -and
consistently confirmed the- hypothesis. Those cities with
greater disparity in the distribution of wealth were foundé to
have a greater ra%io of police officers to the public than areas

where there was awrelatively even distribution (53).
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One final approach to theory testing involved: a large

scale examination of public and-crimipal justice system con-
cepts of the seriousness of various offences. , o

One such study is the ambitious work of McDonald. A o j
number of crime-sanction indicators were examined for indivi- /|

duals between the ages of ten and forty in forty countries. -

Crime data from interpol and the United Naticns concerning

offences of-theft, other pfoperty offences, juvenile crimes

and murder were compared using variables related to conflict

“and-consensus theoriésfthroggh the eighteenth, nineteenth

and twentieth.ceﬁturies:(54%.”“

McDonald found 'idleness' and “gnorance’, ﬁgésured by

Y

the level df'unemployment, to be.related to twentiethhcentury
consenéus theory. With economic problems and poverty at the
root of‘crime according to consensus theoryv, it was hypothe-
sized thét the_lbwer the level of unemplovment the lower

should pe the crime rate (55).

With economic problems‘ahd poverty comes a reduction in
A
the general wealth measured by the per capita gross national
product (G.N.P.)}. Thus, consensus theorv télls us that the

greater the per capita G.N.P., the lower would be the crime

rate, {56). .

-
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- For twentieth centurvy conflict theory it was ﬁypothesiF
.zed that "...the higher the propartion of the population in

the “paid laboursforce, the less :recourse is practicable to

: - ) . .
informal means of control. Insofar as the authorities seek
; NG _ ‘

a disciplined -and dutiful-population - necessarv for a high -
‘ : : PO¥ by g

level of productivit%'- they will have to resort to former
means"”. Hence, according to conflict thecry, the lower the

Level-bf'unemploymeqp, the higher will_bé the level of -

LY
sanction (57). o : : -
. 4
»

~.

. . . v
- To maintain bureaucratic contrel during time .of wealth,
- . - . .
according to conflict thecrv, a greater level of sanction
-would need to be applied. Utilizing the per capita G.N.P.

it-was‘hypothﬁsizqd by McDonald that the greater the per

"capita G.N.P., the hicher would bé the crime rate (58) .

//i:

McDonald:gdncluded that, generally, the analysis indica-
ted that in the’ couhtries and for the offences tested, there
was an indication of the exercise of contrel by the authorities.

She found contemporary conflict theory to be the one "...best

to §ﬁrvive'empirical testing” (59).

'In examining the efficacv of the varioys measures she
utilized, McDonald concluded that COmbiniA;}EHemployment with

G.N.P. proved to be one of the "...combinations that achieved

=
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the highest levels of explanation". Earlier concern pvef thé
usé_of unemployment in twentieth century'conflict theory wés.
remévéd when shg.fouﬁd that a'"..“reéised'éonfLiét explana-
tion would 1hclpde the level of qnemp;oymenﬁ in a soéiety‘as
one of the factors affecting the need@ for formal control

measures." (&0) ' o : o .

‘Hagan,fin_his 'Disreputabde Pleasures' savs of McDonéld:
"This rééearch deménstrates in éophisticated and provocétive
form that fhe propositiéné of conflict theory are not only
capable of béing tested, but apparently are also éup?drted_'

L . o b
by an interegting body of research."” (61)

As the body of research addressing Ehe consensus -
conflict debate indicates, there has been a variety of appro-
aches to the testing of the two theories. Some have examined
‘events leading up to, and at the time of, the enactment of a
certain piece of legislation in search of indicators which
point to the overriding interests of certain powerful groups
--bé they the ruling government, specific industries or the
merchant class in general. In several instances the political
interests of the authors clearly ségak to the reader - parti-

cularly with such as Quinnev: -

The importance of criminal justice is that it
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moves us dialectically to reject the capitalist
order and to struggle for a new society. We
. are engaged in secialist revolution (62).
and Tavlor, Walton and Yoﬁng:
Crime is ever and alwayé that behavicur seen
to be problematic within the framework of
(existing) social arrangements: for crime
to be abolished, tnen, those social arrange-

ments theémselves must also be subject to fun-
demantal scciat change (63}).

-
Some have egamined instances where a particular law has
been applied and searched for evidence of selective apblica-

. tion br sentencing,'while ofheré, including McDonald fifst,
identified the yériables which would affect the twc theore- (:i"
tical positions while &t cnce supporting one tﬁeory and re-
jecting‘the otﬁer. |

<
“Qur system of jusfice relies upon two processes for the

State production of criminalization. The first is where “the

;’!/f““\ government - for whatever reason - decides that a certain

behaviour will be outside the law and thereby subject to sanc-
tion. This has been referred tc as 'enactment criminaliza-
tion' (64). The second occures in relation to the criminal
behaviour - 'enfcrcgment criminalization' (65}). This latter
concept cf criminalization is the conseguence of the activi-
/éies of those members cf our criminal justice syvstem who are

entrusted with enfcrcing the laws, prosecuting those whe
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breach the law, judging cases dnd carrving out sentences.
4 . . .
In terms of the consensus - conflict debate, this study
2.1l utilize both enactment and enforcement ‘criminalization
‘towards the identification of the type of legislation that

our abortion laws are, or at various times have been.

First, froﬁ the time of its introduction inte Canadian
law, abprtion legislation will bé followed to see what amend-
ments have taken place in tpe context—ofvsocial-chanéesr
Were there poliﬁical or other fcrces of interest groups that
were applied? This will examine the issues as they relate

to enactment criminalization.

Next, at the point of enforéement, those measures iden-
tified by McDonald as being related to both consensus and
conflict thegries will be examined iﬁ'relation to the level
of enforcement. Thé-period covered by the analysis .of those

measures will be from 1927, the vear that accurate abortion
chafge and convictioh.statistics were first recorded until
1973 by which time the number of charges laid was reduced

to one.

From the information gleaned in its totality a conclu-
sion of the legislative typology of abortion  law will be

. drawn.



————N

v

CHAPTER TIT

A HISTORICAL ANALYSIS OF ABORTION LEGISLATION

“

During the nineteenth centurv manf countries legislated
against_abortioq. Several reasons have been proposed - Ehat
1t was tﬁe action of an 'énlightenéd' society; .that humanita-
rian enas were.thé-;ntention by protecting the liféjof the
mother: and that this was the result of 'pburxitanical reaction"
during tﬁis period. Some Sdggested that anti-abortion law
would help'&urtail immoral behaviour, and éthers that, with
industrialization ?apidly increasing - particularly in England
- it would, once more, increase the human capital {1).

Althouch abortion has been considered a serious crime in

England 'since the Middle Ages, it was not until 1803 that it

was set down in statute form, known as Lord Ellenborough's

Act, wherein it stated:

s.l. If any person or persons shall wilfully, .
maliciously, and unlawfully administer.to, or
‘cause to be administered to or taken bv anv of
His Majesty's subjects, any deadlv vcison, or
other noxious or destructive substance or thing,
with intent such his Majesty's subject or
subjects thereby to murder, or thereby to cause
or procure the miscarriage of any woman, then
being guick with c¢hild, then the person or
rpersons so offending shall ke and are hereby
declared felons and shall suffer death.

S.2. And where as it may sometimes happen that

#



poison or some other noxious and destructive
substance or thing may be given, or other

means used, with intent to procure miscarriage
or abortlon where the woman may not be guick
with child at the time, or it may not be proved
she was quick with child, if anv person or
persons shall wilfullv administer to, or cause
to be administered to, or taken by any woman,
any medicines, drug or other substance or thing
whatsoever, or shall use or employ, Or cause

or proecure to be used or employed any instrument
cr other means whatsoever, with intent thereby
to cause or procure the miscarriage of any woman
not being, or not being proved to be, guick with
child at the time of administering such things
or using such means, the person or persons so
offending shall be guilty of felony and shall be
liable to be fined, imprisoned, set in and upon
the pilory publickly or privately whipped, or to
suffer one or more the saigd punishments, or to
be transported bevond the seas for anv term not
exceeding fourteen vears (2).

<

The Quick' stage of pregnancy is that stage at which a

¥
woman will feel the feoetus within her start to move.

It is interesting to note that s.l is limited toc the
administering of something excluding the use of instruments,
in the case where thé child has guitkened. Further, s.2 was
decided to mean that the woman must be pregnant, although she
need not be ‘quick with child'. T;ié was an 1828 decisicn qf
twelve High Court judges. (Anon 3 Cam§ 73; Scudder 3 Car. at

’

D. 605)

Y
i

. This 1803 Act of the British Parliament became the law of



/ 65

the Colonies, with amendments made through the vears. 1In
1828, s.l1 was amended to includg‘p:ocuring an abortion by

use of instruments. Furthe;l:that 1828 Act of Lord Landsdowne
made it possible for a woran, éubject of an abortif%, to be-

come an accessory before the fact to an aborticen. The &eath

..

penalty was abolished for abortion in 1837, being replaced

by life imprisonment, whether the woman was pregnant or

-

not (3). ; -

The vear of 1861 saw the enactment, in England, of the

Offences Against the Person Act, (24 and 25 Viet., ¢. 100

(Imp.).), wherein, at s.58, further changes developed:

Administering drugs or using instruments to
procure abortion: Every woman being witn
child, who, with intent to precure her own
miscarriage, shall unlawfully administer to
herself any poison or other means whatsoever
with the like intent and whosoever, with
intent to procure miscarriage of any woman,
whether she be or be not with child, shall
unlawfully administer to her any poison or
other noxicus thing or shall unlawfullyv use
any instrument or other means whatsoever
with the like intent, shall be liable to be
kept in penal servitude for life (4).

Clearly, under this Act, not only would a woman seeking

to procure her own miscarriage be guiltv of the substantive

offence, but the woman, subject of the offence must be pregnant.

~&



Canadian Abortion Legislation

With Confederaﬁibn.in 867, the English Offences Against
the Person Acp was brought'into Canadian law, and thus thé
Englisﬂ law gave birth to the Canédian philesophy and legis-
lation regarding abortion.

~

5.58 of that Act was adopted into the Canadian Offences
Against the Person Act, 32 and 33 Vict. ¢. 20 (Can.) in

" 1869,

The earliest Canadian abortion case was recorded in

1879 when the accused, Stitt, was charged with administering
a "noxious thing" for the purpose c¢f procuring a miscarriage;
In that case the quesﬁion arése as to whether a thing which,
by itself not being noxious or poisoﬁo;s, may become noxious
when administered in large guantity, or to a woman who is
pPregnant. It was decided that something whicH is not, gene-
rally noxious may, under those circumstances, become so, and
a conviction was registered. (R.v. Stitt, (1879) 30 U.C.C.P.

s

30 {C.A.).}.

The first Canadian Criminal Code of 1892 saw slight

terminological changes, but the various aspects of the offence
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remained similar. However, the change in sentence in cases
where a pregnant woman performs the act upon herself should

'be‘noted.

272. Every one is guilty of an indictable
offence and liable to imprisonment for life
who, with intent to procure the miscarriage
of any woman, whether she is or is not with
child, urlawfully administers to her or
causes to be taken .by her any drua or other
noxious thing, or unlawfully uses any ins-
trument or cther means whatsoever with the
like intent.

273. Every woman is guilty of an indictable -
offence and liable to seven vears' imprison-~
ment who, whether with child or not, unlaw-
fully administers to herself or permits to be
administered to her anv .drug or cther noxious

. thing, or unlawfully uses on herself or permits
to be used on her any instrument or other means
whatsoever with intent to procure miscarriage.

274. Every one is guilty of an indictable
offence and liable to two vears' imprisonment
who unlawfully supplies or procures any drug
or other noxious thing, or any instrument

or thing whatsoever, knowing that the same

is intended tc be unlawfully used or emploved
with intent to procure the miscarriage of any
woman, whether she is or is not with child (5).

¢
A

Y
In 1896 Garrow and Creech were convitted of manslaughter
resulting ' from an abortion operation performed upon a2 woman.
Cne accused was the woman's fiance who had taken her to tHe
other accused, a phvsician, for treatment,. IFSTiowing the

. - - . <
operation the woman had become verv i1ll, and three other

physicians had been called in to attend and treat her. At



68

the t:iaL none of thesg three was wiliing'to swear that tﬁel
blood-poisoning and death were due to a ﬁiscarriage or that
the woman had been pregnant, though one of them stated.that
the symptoms did point to such a condition, Iﬁ was contended
on appeal that the evidence of the medical witnesses was not
sufficien? to connecﬁ accused with tha death. But it was
held that the c0nvic£i;n should be affirmed. The surrounding
~
circumstances, as shown in evidence, corroborated the views
of the medical witnesses, and the trial Judge had .no cho;ce
Abut to leave the case to the jury. There was no rule that
the corpusjdelicti must be expressly proved in evefy cééé.
(R.v. Garrow and Creech, (1§96) 5 B.C.R. 61, 1 C.C.C. 2486

{C.A.).Y. . : . \

In 1906, ss. 272, 273 and 274 of the 1892 Code became
ss. 303, 304 and 305 respectively, (6) remaining so until

1953-54.

Apart from changes in the numbering of the sections, no
change is found in the wording or peralties set down in the
Criminal Code respecting aborticn until the revision of 1953-

S54.

. . 3 &
During this period there were a number of cases reported,

which tended to clarify the law.

T
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In a 1909 case, a physician, McCrehéy, charged with

— S—

__.--procuring a riscarriage contrary to s.303 of the Code was

found not guilty when the prgggcutidn failed to prove that
the action was nct necesséry to save the woman's life. This
is the first case to make use of the word 'uUnlawfully’' in
that section - an important inclusion for members of the
medical profession. (Re McCready, (1909) 10 W.L.R.. 32, 2

Sask. L.R. 46, 14 C.C.C. 481.). .

. A second 1908 case involved charging the accused, Cook,
both with ﬁnlawfully usiné an ;nstrument t0o procure an
abortion ané with operating for that same pupose. A jury
found him not guilty of using an instrument, but quilty of
operating. The conviction was appealed, and the appeal court
found that, since the accused was found not guilty te having
used an instrument and, since section 303 read '...any ins-
trument o¢or other means...', and there was ho evidence of any
'other means', the convicticH ©on-the second count should be

set aside. - (R.v. Cook, (1%909) 19 O.L.R.'174, 15 C.C.C. 40

(C.A.).).

In 1912, Scott, who was charged with "supplying a drug or
other noxious thing claimed that there was not sufficient
evidence to prove that which he supplied was a drug or other

ncxicus thing. It was held that, since there was ’'reasonaktle

»
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evicdence' that the substance was both a dfug and a noxicus
thing (gelsemium} or vellow Jjasmine) he should bé ccrnvicted.
(R.v. Scott, (1912), 22 O.W.R.9, 3 O.W.N. 1167, 19 C.C.C.

370, 4 D.L.R. 850 (C.A.).).

Sadick Bey, in 1914 applied fer leave to appeal a convic-
tion for performing an aborticon on the grounds that theré was
no cq;roboration ot evidence presented. That applicatioﬁ was
rejecgggjand it was thgn clearly established that the offence

rd
was not one which required ccrrcboration. (R.v.S5dick Bey,

TTTTT(1914) 20 R.L.N.S. 140, 25 C.C.C. 259 (C.3.).).

The following vear it was held that a dving declaration
made by the suqugt cf an abortion is not admiss;ble against
an accused ;harged with perform;ag the abcrtion. The accused,
Inkster, had originally been charged with manslauchter and
performing an abortion, however, siﬁce he was found not guilty
of the manslaughter charge, and a dving declaration is admissi-
ble only in the case of hcmicide, that statement should not

’

.have been used in the abcrtion charge. (R.v. Inkster, (1915)
$
8§ W.W.R. 1098, 31 W.L.R. 782, 8 Sask. L.R. 233, 24 C.C.C.

294 (C.A.).). -

Pettibone, in 1918, was convicted of attempting to ad-

minister a noxicus thing notﬁithstanding that the substance

N
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was not used,ané it wés not proven to be“a noxious thing,
It was held that it was sufficient that the accused believed
that which he had cbtaihed tc be noxious énd had attempted to
get the woman to take it. (K.v. Pettibone (1918) 2 Wiw.R.
806, 13 Alta L.R. 463, 30 C.C.C. 164, 41 D.L.R. 411 (C.A.).}.

A decision of the English CGU;t of Appeal in l§38 was
considered a milesteone by the medical profession and provided
momentum tg“fxijw rolling abkcrtion movement at a time when
contraceptive ards and.birth'control programmes lent to a
devéloping social awakening to the benefits of smallér fa=-
milies (7).

That Court of Appeal uphe}@ a 'not guilty' verdict against
Dr. Aleck Bourre, a gyvnacologist who had performed an abortion
on a fifteen vear cld girl, the victim of a rape attick. The
Court held that ‘ereserving life' bv a doctor was'not té be
narroély construed as ‘preserving the woman from death' but
also included the pcssibility of the woman becoming a }physi—
cal or mentzl wreck'. This distinction becomes important.
'Preservaticn from death' is a sciéntific or.medica! term
guite soundlyrbased in what will.happen; whereas preservation
from the possibility.of becoming a phvsical or mental wreck is

based uvgpon that which society believes may happen, for reasons
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‘other fhan,_or in eQdition to, megical‘reasons -'sueﬁ as
sccial, eéohomic o% culﬁural (8). '(Re£ v¢.Eourné (1939);
1 K.B. 687.)" | o o e
The ;3?& ‘unlawfully' in the.Act was interpreted by the )
L . . : ' . : - .
juetices ih.the Bourne case to meanf;he‘Crown-must ?rove the

act was performed without good faith towaras the preservation

" of the woman's life. Since English law was used as precedent -

- e e L.
iniCanada, the decision was effective here.

|

- . . . X
- Vos 1 . L. s . L

- - . A . . . *
The Canadian'case“of Dale} ih-1940; recognized more than
. . .

»

y

.i.CﬂC cffenee of - attemotlng tc orocbrjfa{miSCarriage. The
-accused was charged hlth unldwfullv 51ng an lﬁ*trument w1th ™

'inreht tc Drocure a- ﬁlscarrlaqe. The ;udge, however, while

lnstrucelng the Jurv the*e was no eV1dence of usmng an ins-

t:ument d;u leave them to find the accused gullty of intend-

ing. to procure the miscarriage by other means. The jury

convicted, but on zppeal it was held that since ‘the verdict

-

had not,been'rendered on-the_charge as laid, it must be’

quashed. (R.v. Dale, (1940) 1. W.%.R. ‘375, 54 B.C.R. "134,

92 c.c)C. 191.) a

< .
“ * i

In-1944 an accused-was charged under s. 303 with using

. "r T -’ AR .
instruments or medhs upon acgoman with the intention of pro- *
’ - o o ’



~curing an abortion. He admitted using the instruments or
' means, but claimed nc intention of inducing a miscarriage,

. but orily to encourage the.woman who had threatened suicide;

It was held that he must be acquitted since no evidence hagd

"been adduced by the Crown to contradict his story, and there

' was at least a doubt as to his having the requisite intent.

*

{R.v.A. (1944}, 83 C.C.C. 94 (Que.).). . . N

In 1947, Campbell was charéed with procuring the abcr-
tion bv 'a spec¢ific means. It was held, aS-in_the 1949 case
cf Pale, that where the specific means is not proven - in

this case an instrument - the case must fail. (R.v. Camp-

‘beil, 4 C.K. 110, (1947) 1 W.W.R. 145, 63 B.C.R. 307, 9% C.C.

C. 31 (C.a.).). . |

An accused, Doucette, appealed a convicticn in 1949 of
usié% an ;nstrument with igﬁent to,.procure an abortioh claim-
iﬁg'it was noﬁ the-ins%ipmént - a svringe - that mright have -
induced the abortio ut the solu:ﬁion contained in and
pasged from the syringe. It waé held that the conviction
should stand since it was clear_that'tpe accused, with intent
to .procure a miscarriage, tnlawfully usad'cn the woﬁan an

instrument, that is, by inserting into her vagina a svringe.

The offence was then complete and it was inmediate cause of
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the miscarriage. or even if no miscarriage followed. (R.vV.

Doucette:, 7 C.R. 117, (1949) 1 W.W.R. 274, 93 C.C.C. 202

i

(Alta C.A.).).

In the case of Poznansky in 1950, it was held that

$.305 must be read as providing for di;tinct offences, viz,
(1) suppl?iﬁg or procuring a drug ér other noxicus thing,
and (2) sup lyiné or procuring an instrument. (c.f. Dale
(1940).). 3 ‘

t was fourd, therefore, improper on a charge of

's possession, or evidence
= 4

o
from which the jury may infer thé\;ccused used instruments on

supplying a drug under the seét‘on, to adduce eg}dence of
instruments found in the accuseE

the girl in question, unless a préper foundation be laid for

-~

the admission of such evidence eg. to rebut the -accused's
aefenceﬁas to absence of intent. (R.v. Poznansky, 10 C.k.

88, (1950) 2 W.W.R. 43, 97 C.C.C. 208 (B.C.C.A.).).

L]

In 1954 2 revised Criminal Code became law and included -

in it were changes to Canadian abortion legislation.

r

The 1953-54 Criminal Code reads at s.237:
. . .
I
*,

(1) - Everyone who, with intent to procure the

’ miscarriage of a female person, whether
Or not she 1is pregnant, uses any means
for the purpose of carrving out his

“
>



intention is guilty of an indictable

offence and is liable to imprisonment
for life.

{2} Every female person who, being Dregnant,
with intent to procure her own miscarriage,
uses any means or permits any means to be
used for the purpose of carrving out her

C intention is guilty of an indictable

offence and is liable to imprisonment for
. two vears.

(3) In this section 'means' includes:

(a} the administration of a drug or

other noxious thing;,
(b} the use of an instrument, and
(c} manipulation of any kind.
.238 Evervone who unlawfully sudpplies or
procures a drug or other noxious thing or
an instrument or thing knowing that it is
intended to be used or emploved to procure
the miscarriage of a female persd “whether
or not she 1s pregnant, is quilty oF
indictable offence and is liable to i
¥ sonment for two years {9).

-

Two noteworthy .changes in the law were the.reduction of

the maximum sen%ér/; for a woman attempting to procure her
own miscarriage from seven vears' imprisonment to two vears

and the omission of the word 'unlawfullv' from s.237.
.Concern over the exclusion of ‘unlawfully' was expressed

in the House of Ccmmons when the change from s.303 E9/54237

was debated. ¥hen member Mr. Knowles sought re-assurance

i~

that medical practitioners who performed abortions for the

protection of women's lives would be protected from prosecu-

/ ' —t—



\\ tidn; Mr. Garson, tHe Minister of Justice stated that the

'

\ exclusion of the word 'unlawfullvy’ would have no effect on

doctors since the word 'intent' would be used to 2how 'mens

rea', or the guilty mind necessary for the offence. Mr.

\

G

I

arson continued:

+

I am sure my hon. friend would agree that it
is very desirable that when that quilty mind
is present, in the case of doctor, he should
be held to account criminallv.

. Mr. Knowles: Yes.

Mr. Garson: Most reputable doctors are -verv

hesitant about performing an operation of this
kind unless they take verv careful precautions
against -falling into difficulties of this sort.

Mr, Knowles: Is the minister satisfied that
the principle of mens rea covers that?

Mr. Garson: Yes.

Mr. Fulton: Who is to %ay whether it is
justified?,

Mr. Garson: Whether it is justified or - no#¥ -
is a guestion of fact for the court to
decide [10)}.

/

This was not the first time confusion had arisen over

the word ‘unlawfully' in abortiocn legisla%ion. The Commis-—

sioners who had drawn up the Criminal Law Report in the

United Kingdom in 1846 had suggested that abortion be allowed

when necessary to save the life of a mother. The inclusion

of the word 'unlawfully' in the 1861 Offences Against the

N
Fae



77

N
Person Act caused some confusion for it was not clear whether
‘iﬁs_inCIﬁsion was to cover that class of circumstances. In

1929, the British'Parliament.cleaféd up this matter with the

passing of the Infant Life (Preservation) Act.

Provided that no person shall be found guilty

of an offence under this séction unless it is
proved thet the act whicn caused the death of.

the child was not édone in good faith for the
purposes of preserving the life of the mother (11).

Howeveﬁ; the exclusion of 'unlawfully' dié cause concern .
amongst doctors, and deValk suggests that it may have beeﬁ
this possibly absolute stat% of denial of abortions Ehat led
the Canadian Medical Association to favour revision of the,

abortion law (12).

Case law indicates other changes as well: The 1857 . .
case of Lariviere v.R. specifiéd‘that there was no ha?eriail
. difference between $.303 of the 1927 Code and the new 5.237,
and it was held that the Crown was not requireé under either
section to specify the "means" alleged to have been used by
&n accused to indﬁce an abortion. Referring to %he earlie;'
cases of Cook (1909), Campbell (1947) and Poznansky (1%50)

where it.was, in each case held that since a particular

'means' was alleged, and a conviction coulé\igt be brought
. ' .
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on a different 'means' - since the essence of the offence,
under both the old section and the new, was the intent to
procure anqabquion,'and it be immaterial whether or not the
woman was in fact, pregnant, it foi;owed that the Crown was-
not regquired to prove that én abértion was in fact induced:
(Lariviere v.R. (1957), 25 C.R. 279 {(Que. C.A.)?}Fﬁk‘

In a-1960 case, an accused was charged un@er s.24 of
the Code with attempting to use slippéry elm with intent to
procure a miscarriage. fhé magistrate dismissed the charge
on the grougd that there was no evidence that slippery elm
‘could be used to procure an ébortion, and that the three
pieées“of wood entered as exhibits did not come within the
definition of "means" in s. 237(3). On appeal, it was held
"that the appeal_should be allowed under s. 24.There was'no
burden on the Crown to prove that the slippery elm could be
used to procure an abortion, and the guestion was whether the
accused had the intent to bring apout a miscarriage, and
whether he attempted to do so by the use-of "anv means" as
orovided by s. 237(1). It was not necessarv to prove that
the means proposed to bé used could have procured an abortion,
and the definition of "means" in s. 237(3) was not an all-
inclusive definition, but merely stated three thinge which

were included in the words "any means" as used in.s. 237(1).

L

(R.v. Smitn (1560;, 3z W.wWw.R. 396, 128 C.C.C. 140 (B.C.C.A.).).
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A similar verdict was made in the case of Malcolm Irwin
_who was charged with supplying a drug for the purpose of
procuring an abortion. In £his cage, a policeman and police-.
woman went in plain clothes to a drug store wheis the: police-
man told the accused that his girlfriend was pregnant and
wanted t:;:get something” for that condition. The accused
supplied pills to induce a miscarriage.. The accﬁsed was
convicted at trial which was arfirmea on apﬁéal, of unlaw-
fully supplving the drug "knowing" that.it was intended to
be used to procure a miscarriage contrary to s. 238. The
accused.appealed the conviction and argued-tﬁat he could
not ﬁnow it was intended tc be so used when there was no such
intenticn in fact. However, the appeal was dismissed as
s. 238 did not réquire the unl§yful intention of any person
o;her than the supplier. It was sufficignt that the accused
supplied the drug believing it would be so used. (Irwin
v.R., (1968) S.C.R. 462, 3 C.R.N.S. 377, 64 W.W.R. 441, (1968)
4 C.C.C. 119, 68 D.L.R. (2d) 485, affirming 61 W.W.W. 103,

(1968) 2 C.C.C. 50.)%° et

N
Since the 1954 revision, several occurrences fired an
abortion reform movement, and many of‘these began in England’
The most important was the 1957 Report of the Committee on
Homosexuality and Prostitution - the Wolfenden Report - which

raised certain guestions relevant in their broad context to

X
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the issue of abortion. Generally it asked what acts ought
to be punished by the State. .In part answer it was conclu-
ded that there existed'areas;of private morality and_immora-

lity thch are not the law's business (13).

There exist, probably, two grounds for the ideclogical
basis for the broadening of laws relating +& abortion i?
Canada originating in Great Britain. “First, English speaking
Canadians tend to reflect British moral attitudes, and,‘se—

cond were the ideglogical similarities between political

parties of both those countries (14). ’ .

In 1966 David Steele, a United Kingdom Liberal put
before the Labour GOYgrnment a private member's Bill to re-
form abortion law. This became law in October 1967, making
Engkﬁnd the second major West Eurcpean or:Americgn country,
follo&ing Sweden, to considerably liberalize abortion laws.
The Act provided for. four legaily justifiable classes of

abortion, viz:

i. Where there is 'serious risk to the-life,
or grave injury to the health, whether
physical or mental' of the pregnant woman,
'before, at or after the birth of a chilgd’,

ii. Where 'there is a substantial risk that if
the child were born it would suffer from
such physical or mental abnormalities as
to be sericusly handicapped.’,
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iii. Wnere 'the pregnant woman's capacity as :
a mother’ would be 'severely overstrained -
by the care of the child or of another

child, as the case may be',

iv. Where the woman becomes pregnant whilst

under sixteen vears cf age or as the
result of rape (15).

¥,

A major initiative towards change in Canada was Eaken-
in 1959 when, in the August edition of Chatelaine, Joan
Finigan espoused the need for abortion law amendment, calling
Canada's law "the world's harshest", using wHat was to be-
come poptlar supportive evidence - the backroom abortionist
- as justification,/:;;bined with the movements in the ~
United Kingdom and the United States {16). |

4 . .

The United Church lent ecclesiastical support of
léhahge with a statement, at its l§th General Council in 1960,
that abortion should be permitted for ph§%ica1 or ﬁental
:reasonsﬂ However, changes in thinking amongst most churches
- the Roman Catholic Church notably excluded - developed to
the poiqt where, in 1971, the Council of .Canadian churches
recognized abortion as a private matter‘betwéen the patient
and her doctor - extending their grounds to cover social and
economic circumstances as well as health (17).

~

Singe its inveolvement in the abortion issue in the early



1960's, the Toroato Globe and.Mail has been highly instrumen-
tal in maintaining public interest in the subject, always

from a pro-abdrt;on stand. On August 31lst, 1961, that paper
published é‘Canadiaﬁ Press story in which Prof. Michael

" Wheeler of the University of British Columbia School of Social
Work proffered that abortion‘should net be subject of the cri-
minal law, "But”, he said, "the ;han&es of getting agreemeht
on this in Canada are about as gdod.as those fo; the re-
unification of Germanv" (18). The paper continuedrwith this
guestion tﬁe following day claiming "the churches have a ‘
right ta present their view of the moEal issue to their ad—‘
herants; but is this perhaps where their rights should stop
and that of the individual begin? A law which is rejecﬁed

by the public is seldom a sound Law..." (19).

Having found the topic of considerable interest to the
public the Globe apd Mail felg the time ripe for the pursuit
of reform. Hoﬁéyer, following a series of_article§~expressing
differing views (with only the representatives‘of the Roman
Catholic Church opposed totally to abortion), intgrest wangd
until 1963 when the paper congratulated Oakville judge Ken
Langdon for his recommendations that unmarried girls u;Eef 16
vears, and rape victims be allowed abortions (20). This may

have been the refuelling of the reformatorv fire.
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At the 1963 énnual meeting of the Canadian Bar Associa-
tion meeting at Banff, reform to the abortion legislation
was proposed, resulting in a proposed resolution to establish
a Termination Board with three ground for' legal abortion:
| ¢
i. danger to the mother's life or health;.

©ii. unwanted pregnancy due to rape .or a
similar unlawful act;

iii. danger of physically or mentally
defective child (21).

-

-

The mQtion was opposed, however, by the B.C. Catholic.
Lawvers Guild who exéressed_Catholic doctglne that the taking
of an unborn life is contrary to the law of God; hence the
proposal was deferred then. and each vear the t&pic was.tound
too controversial, such that, when the law was gventﬁally

amended, in 1969, the Canadian Bar Association was still in

a-state of indecision as a body.

The Canadian Medical Association took up, the abortion
guestion in 1963. 1In May of that vear, .the Ontario Medical
_ Association authorized a studv of abortion, recognizipg that
"...the medical aspects, legal reguirements and religious
implicatiuns are three distinct areas which must be taken

+

into account." (22)

A
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Limiting itself to the medical aspects, that association
brought together three gynecologists,.Dr's. Low, Cannel and

Thompkins, and Dr. Gray of the Clark Institute of Psychiatry.

All four were much in favour of changes in the law, and in
-that Committee's report to the Ontario Medical Association
Council in Mayv 1965, iE recommended abortions be permitted

:oftjuap:eserQation of l}fe, physical or mental health of

the mother if performed in a qualified place and fashion
after approval by an abortion committee (23).

It should be
mentioned that Dr. Lfw was also the chief medical advisor
on abortion to the United Church of Canada.

»

The Ontarioc Medical Association approved the recommen-—

dation, and submitted it to the Canadign Medical Association

, . o
where it was studied in conjunction with the Canadian Bar

Association proposals, and the C.M.A. formulated a proposal
much the same as that of the O.M.A. (24).

s
law feformers.

Religion has always posed the basic problém to abortion

in the iﬁterpretation of theological doctrine by manv church
people.

The mid-1960's, however, were to see changes

~

The Church of England issued a report on 3lst December

~
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1965 rejecting abortion on demand, or because of dekormity
of a foetus, or for victims of rape (25}. However, only two’
! . - - 4

weeks later, the Church‘s'proposed'legislationrleft'thé gate

wide open, recommending cirepmstances where 'serious injury

-

to the mother's physical_or“mentél well-being“'be consldered
in addition to doctors taking into account ".-..the patient3s.'

total environment, actual or reascnably forseeable." (26)

As the reermation tféné_conéinued, thé Roman Catholic
Church :emaiﬂéd thé‘*ddﬁ&éénfoﬁ‘ i forever malgtalnlnq a
posiﬁion'against abbftidn,  As John Cardlzal Heenan, Prlmatc
of Westminster put it: TUIt is onlv because of what is called
the liberalizing of the law against abortlon that the Catho-

-

lic attituqe has begun to appear ecééntric;.." (27}.
=

Whilst Ehurcﬁes were éhanging their eccumenical minds,
and some doctors and lawvers reassessing £hei§§;oralitf, the
public Council [or Women, Women's Institutes,iCatholic
Women's Leagues, Action Lifers and others begén-gm lobby fq
thelr respective causes. The largest of these groups, thg
1,800 organization National Council of wOmen, with some
800,000 members staunthy advocated legalizing aborticns.

Thé Catholic Women's League, on the other hand, Qith 160,000

members, contended that the government shghld rejgct freer



abortion laws (28). .

Although health of the mother had been the dominant

concern amonast refo;mists, the: religious and philgsophicél
questions had al\fays quietly mainﬁained their p*nce. For
the few members of associations, other than religidus asso-
ciations, who raised those questions of meorality, “there were
mény who woulé be heard above them. ~

.

Alex Sarchuk, Winnipecg Crown Prosecutor, used the 'slip-

pery slope' arcuement in his presentation to the Canadian
Bar Assoclation, asserting that life is bestowed by Ged, and
that in following back the birth of a baby to its embryornic

stage, life begins upon conception (29).

.
-

At that samec meeting in 1966, others spoke against abor-

tion, including Svénev Paikin, who guoted the United Nations'

1959 Declaration of Eui.an Rights, which savs, in part:

The c¢hild, by reason of. its phyvsical and

mental immaturity needs special safecuards
and care, including apprgpriate legal pro-
tection before as well as after birth (3C).

The implacable efforts of, primarily the powerful Cana-

dian Bar Association and Canadian Medical Association, assis-



ted bv_fhe‘miqht of the-voice-of the Woanfs:3oveman;a;:causgdf
reaction by the Pearson governnent. "On 30th Januarv 1967 the
President of the National Counc11 of Women in Canada, ca¥led
fo; the thlrd'conSecutlve vear for a royal commission toa\
examine the abbrt}on law. Mr. Pearson's réply indicafad7the”

success of their lobby whern he informed her that royal com-

mission might not be necessary and that the matter may be |
S _

-

considered bwv that session of Parliament (31)..

A.§rivate member's bill was-placed béfbre the Hoﬁse af
Commons by Ian Wahn, Liberal_ﬁember far ioronto - ﬁ—Paul,
and was referred to the Standing Committee on Health and
Welfare on 2lst February 1966. The bill conﬁaihed two pa;ts"
- goncerning co _t_acebtlon and abortlon Thé aontracepfion
part of the bill was examined by the Committee, but the abof{\
tion portion sat for a vear unexamined (32) -

) What may have been intérpreted as an’easing ofithe;Romaa
Catholic positien may have resulted from the position préséﬁ—
téd to that Standing-Committee by Rev. Louls Veziﬁa,'O.M:I.,
superior of the Oblate Fathers' Centre for Ecclesiastical
Studies, in Ottawa, and Director of the Institute of Paétoral
Studies at St-Paul's University, and Jean Guv Lemariér, 0.M.I.
a meral theologian. They suggested that it.would.not be

morally wrong for Catholics to support the contraceptiong
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’

~changes propOSedti

'Bill ceéo (Ian Wahn E blll) They agreed
'that the “...fuﬁ tio

~of law. is not exactlv that of moralltvr
‘and that human 1aw is not meant to forbld or punlsh all- EVll

actions." (3 3 Thls DOSlt'on, as relatec to contraceptlon

£ L4

was supported-by the‘Cathollc B'shops-ofeCanada (34). Onm

5th December 1966} the Committeé-on Heaith‘and Welfare recom-

‘mended in its report to the se. of -Commons that birth con-

‘t:ol be .removed from the Cri inal Code (35).

The positidn off the Cathelic church on the matter of .0

-

‘revision '6f divorce -law occlurring also in 1966 was further

likeiv to effect final veot né edeebortion law. As with con-
'eracentlon, the Catﬁolic' ufch felt that legal measures

uould not sdlve the Drobl m of marrlace breakcoun.. Thev
‘succeseec that the covern ent shoulc become.- lnvolved 1n aldlng
alWLﬁe marrlaaes, but ClC ﬂot §o so far as to deny this sub-
ject to be wlthln the reaﬂm oF criminal law (36) The Catho—
‘llC church had, ln ;act,Adone llttle to artlculaee.lts objec-
"tlons to abortlop - elther to its members or the government. -
Tt had, however, accéntec rgvision of crlmlnal law in two not
unassoc1ated areee —-contraceptlon and~dxvorce.' With thls,

La move could bhe observec in the general dlrecelon taken bv

many reformers — that abortlon was a moral auestlon uhlch

should be w1thout the realm of the crlmlnal law (37)



v

89

The-press, generallv,.ldentlfled opposmtlon to abortlon
reform as emlnatlng from, and almost solely restricted to,
the Roman Lathollc church. Thrs was,’ poss;blv, because that
ocﬁurch sooke agalqst it the loudest (38). Whilst the Globe
and Mall spoke stronglv and freouentlw in favour of change,
e 1t dlllgentlv thcheo the Roman Cathollc church with wué

_ Lt.assoc1ated greatest objectlon. This poeltlon the paper

‘had-gleaﬁed'froh'activitiee'iu Eugland'and the United‘sta—

tes (393 . It_mlght‘ . noted that of the 177 -active treat-
ment hospltals,ln Ontarid‘iu‘1967¢'only 40 disapproved of
abortionf—‘allh40 were,RomannCatholic administered (401.

..

e

Many‘spirits‘were'raised and'mauy lowered when, on 23rd
‘February 1967, . at a Liberal fund-raising dinner, Prime Min%g;
ter L. Pearson ahnounced-thet several matters, includfng abor—
tion, were in'neeo of reform't4l); ’

In the spring of 1967, the Canadian-catholio Conferehce
.offslshops met in Ottawa, and’ they sent a letter to the Jus~
.tice'Miuister Pierre.frudeau, recuestlng'that no changes to -
';abortlon law be made before they had stuoled the matter. 'This
call for delay was reoorted 1n ‘the Globe followlng an eoltorlal
1ndlcat1ng that an oplnlon Doll in Brltaln lndlcated that a
.majorltv of Cathollcs favoured abortlon where a woman has

been raoed or where a’ chlld mlght be born deformed Further,

T
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that 44% favoured 'social abortions' (42). Howevef, in
contrast, aeValk point§ out that in an English Gallup poll
on behalf of the Sundaf Teiegraph-held in March 1967,'the'
first taken amongst British Catholics, 30% approved of abor-

tion where a child would be deformed (with 43% disapproving);

6% in favour of 'social abortions', and 78% against them (43).

In reply by leﬁter to the editor o% the Globe and Mail,
Archbishop Peacock indicated that the Bishops were, in fact;. .
unsure of their standing on the guestion of aboftion, but didﬁ‘;
indicate that it caused greatef difficulty than the guestions -

-
o

of contraception and diveorce. It has been suggested that they
were unsuré of their ggéikionb"éeaause\they themselves had had‘
no time to study it, and{;hat, like everypody else, they too
were torn between the'traditional abhorrance and condemnation
of abortion on the one hand and the powe;fui public pressure
and-temptation tc find a quick solution to the probiem of 11~ .
legal abortion on tﬁe other ." (44) However, the guestion of
£he 'common goqd' brought abortion into the same realm as
contraception and diverce, and the Roman Catholic church .did
not clearl§ articulate 1its objections.in theological terms,

touching more upon the 'common good', tending to transmit

its own confusion to its flock.

-
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Throﬁghout eariyﬁ1967, the Globe andiMail\étfuck out aﬁ
a government it deté:mined to be out of date. ‘Gyﬁécologists
began to admit to having performed abortions.fqr a variety
of reasons, which,~acco£ding to. their moral consciencés, were
apparently necessary. These justi¥ications included psy-
‘chiatric reasons,las well as risks of being born blind, deaf
or malformed (451. The Glbberrg?orted.in April-léﬁ?,.that‘
50 abortions had been performedhin six Toronto hospitais in

1366 146) .

———

Articles in the Globe by Jean Nowarth, and Jocan Hello-

bon's numercus published submissions brought a changing tide

in the object of attack. The government was now seen as one

which "...treats women where. abortion is concerned...as
though their bodies were state property...the decision of
whether or not tc¢ have an abortion (should) reside wholly
with the women (47). The Roman Catholic church was attacked
by Catholic women - 2s one letter writer puts it: "I aﬁ one
of those Catholics who do not feel that they owe their Catho-

licity to the sayso of the hierarchy, particularly an exclu-

sively male and exclusively celibate hierarchy." (48)

Thus began a move towards, probakly, the most powerful

of abortion lobby groups - the wgmen's movements - using

- ——

individual rights as their club - beating an almost exclusi-

-+
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‘vely male opposition into reform.
[

\

] - )
—— \ :

In June 1967, the Canadian Medical Association included
deformity and sexual assaults as grounds for abortion in its
adopted position - a considerable liberalization of its

—

earlier stand {4%). — : .

The Standing Committee on Health and Wélfare began hear-
ings into three private members' bills concerping\abortioh
. on 3rd October 1967. lIts report, cove;ing\#ubmissions from
many interested individuals and groups Qas completed in

March 1968 (50).

The three bills considered were: Bill ¢-122, sponsored
by Grace MacInnis (N.D.P. - Vancouver-Kingsway):; Bill c¢-123,
Ian Wahn (L.-St.Paul's, Toronto); Bill c-136, H.W. Herridge

(N.D.P. - Kootenay West).

The MacInnis bill followed the C.B.A. and C.M.A. recom-
mendations to include health, deformity and sexual assaults

as grounds for abortion.

! Wahn pursued his concern that many (100,000 to 300,000)

illegal abortions weré being performed in Canada (51), and
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the thrust of his argument was that illegal abortions should
be stopped and current abortion law clarified.

Herridge believed that "the patient's total environment"
should be considered} claiming that although this would
permit easier -abortion, it would not providéﬁabortion on

request (52).

Concern over Wahn's position - that it might be inter-
preted as a call.bnly for clarification of the present law,
caused the Globe and Mail to publiéh editcrials of a stronger
note than before, questioning tﬁe 'timidity' of élected'ré- |

Y
‘.

presentatives (53)

The Sfanding Committee, after hearing the proposed pri-
vate members' bills heard the Canadian Bar Associ&tion,
whose representatives‘were taken to task for neglecting com-
pleteiy moral considerations, presenﬁing cnly a legalistic
position (54). The simple response from Gordon Cooper,
President of the C.B.A. was that he didn't believe human life
was involved. They were attacked by both pro and anti re-
formers for the poor drafting of their Termination Board
gections regarding sexual assault cases. The Torontd Star
took up this point claiminévthat a regular abortion Qanel would

easily do the job of the proposed Termination Board (55).
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The Globe and Mail,‘dﬁring the course of the‘proceedings,
possibly felt that the abortion issue might be lost for good,
so‘they attacked the Committee and kept the topic in the
news. However, on 1%9th October 1967, the subject was oﬁce
more brought to the forefront with Dr. Benry Morqehtaler,

~

representing Montreal, Toronto andé Victoria chapters of the
"Humanist feliowship'.- He suggested that one should not rely
u?on the super-natural, put on science, andéd that women have
‘an inalianable right over their own bodies. His proposal was
that abortiens be available upon reguest during tﬁe first
three months of pregnancy (56).

The C.M.A. in presenting their case submitted that their

main interest was to ensure that abortions performed in Cana-

da up to that time had been legally performed (57).

Whiist the Canadian Committee continued its hearings,
the British bill received Royal Assent on Friday.-27th October
1967, and abértians were legal in England six months there-
after. That bill was quite encompassing, including grounds
of danger to life or health, sexual assault and probable

deformitv as well as 'socioc-econcmic' reasons (58).

In November 1967, the Commons Committee heard AMCAL,
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the Association for the Modernization of Canggian Abortion
Laws. The founder; Mrs. Lore Perron, from Ottawa, had deve-
loped the brganization to aﬁound 300 memsers during the
previous vear. Mrs. Perron's position was, essentially, .
that women should‘have control .of their own bodies. She-
contended that those who regardeé abortion as murdex should
not have the right to impose their views on others (595. |
Obponents to abortion legislation also presented their
cases. In the seconé week of November 1967, a five week old
organization, the "Emergency Organization for the Defence of
Unborn Children" strongly argued that no abortions were ever
needed. The Cathelic Physicians' Guild of Manitoba spéﬁe
against the proposed legislation,-as did pavid Dehler, an
Ottawa lawver who was the following vear to challenge the
Ottawa Civic and Riverside Hospitals' right to perform abor-
tions in the Supreme Court of Ontarioc (GO)T#\‘ ~ |
Varicus church groups presented thelr positions, both
anti and pro.. Of all groups, it was some churches that
seemed confused,'énd in a céntinuing dilemma. Althoughdthe.

positions of several churches, including the Rbman Cathoelics

and Unitarians had changed, it was the Anglican position which

best exemplified the dilemma. On 14th December 1967, that.
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delegation.presénted to the Committee its Efigf which éxhor—
ted its "responsibility botﬂ'to uphold and to.interpret the
long-éténding Christian tradigion in opposition to abortion",
further claiming the need for chaﬂge.owing to changes.in
‘medicél sciencé,‘%&creaséd biological knowledge and a 'reco;

"gnition of the plave of women'.f Their brief further claimed
bo?h aboftion on demand ané prohibition' of abortion as ‘'in-
defensible positions' (61). Thus the Anglican delegation
presented a most confused and ;onfhsing brief. They eﬁerged,
however, leaving the Committee with the impression that they

o ———

would support abortion for any serious reason (62).

Of consi&érable importance to our examination of the
type of legislation in question is the behaviour of the go-
vernment in December 1967. Ther%;th December saw the Ancli-
can presentation, leaving the final arguements to be made on.-
19th December by the Catholic Bishops: However, the Committee
chairman declared that date an 'in camera' day calling for a
January date to be accepted by the Canadian Catholic Confe-
rence of Bishops. Following the 19th Dgcember 'in camera’'
meeting, the Committee presented an Intrim Report to the -Go-
vernment. This despite the fact that only eleven of the
Committee's twenty-four members were present that day. Of

these eleven, nine voted in favour of the recommendation to

proceed with legislative change (63).



Two days later, 21lst December 1967, the House of Commons
was presented with a 104 clause Omnibus Bill including revi-
sions to the abortion law. This speedy response, or readied
submission bv the government brought cries of consternation
from the Catholic Churchmen who had suspected that the Minis-
. . -F ’ - - .
ter of Justice, Pierre Trudeau had intended to press ahead
with reform regardless. Their call for a Royval Commission
to examine the abortion gquestion went unheeded (64). Fr.
John Mole accused Trudeau "...of having" abused his office
fhy throwing‘the weight of his position behind the pro-
abortion lobbv. It was "a sheer act of contempt" on Mr.
Trudeau's part to have introduced the legislation without
hearing from either the Catholic Bishops or the Cathcolic
Hospital Association " (65). The Western Catholic Reporter
asked:

Is this a responsible way for the government of

Canadd to treat the Bishops of a denomination

making up nearly half the country's population?

Or is this an accurate reflection of the pre-

sent stage we have entered: that the government

does not really care what the Church savs even

in the most fundimental matters of morality, and

is just going through the motions in allowing
the bishops to be heard? (66)

This final reference is to the fact thgt‘the g?vernment,

had agreed to hear the views of the Canadian Bishoﬁ%»ﬁn the

-

spring of 1968.
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The Standing Committee hearings resumed on 25th January.

lﬂsi on which date the Hamilton nght to Life Committee and
the Ottawa Commlttee fér the Defence of—Unborn Chjldren pre—
sented thqi: views. Several other’anti-abgrtion groups went
on to present tﬁeir ﬁriefé, including the Canadian Catholic
Hospitaixﬂssociation of Canada._ Thi§‘group_of‘theologians
—caused some unpleasantness, vigourously - even aggressively
prote’sting the Committeels actions, whilst, ‘at the same time
hardly clarifying their position on the subject. Surprise
was expressed by the Coﬁmittée tﬁa; the Hospital Committee
consiséed of no medical dectors, vet ?;}ré concerﬁed (itself)
with the physical andé mechanical céncégé of life than-with
the so-called spriritual, mental and social aspects of
life" (67). |

The United €hurch of Canada’was well prepared and repre-
h

sented. Two female medical doctors expressed the views of

their Church to be that change in the law was needed, but that

socio-economic grounds were not acceptable. However, the
World Health Organization definition of "health' was accepted
bv them, viz ".l..a state of complete physical, mental, emo-

tional and social well-being and not merely the absence of

disease andé phvsical well-being."” They denied favouring abor-

tion on demand (68).

yer



The Canadian-Caﬁholic,Conferenbe‘of Bishops did; finally,
appear before the Committee: on Sth March 1568. The exchange‘
was an orderly one with the Blshops concern for an increase
in the number 5f abortions performed being expressed. They

refused to\preéent what they would consider to be suitable

.leglslatlon, malntalnlng that to be the rele of the lealsla—

t

tors.’ However, they did not want to see the words -..0r

health;..“ included in the-chanqes, concerned that this would
be ‘open to broad 1nterpretatlon. On the meoral question of
the beglnnlng of human 1lfe,‘lt was sald- "...that human

life begins at the tlme of conception...is a high probability,

L.

a practical certitude, 2z moral Eértitude, but not an absclute
mathematical certitude.", and that ‘revelation neithexr confir-
med nor denied' whether there was human life or an immortal

soul at conceptioh (69}. When asked whether the Bishops be-

lieved that all abortions shouEQ\if illegal, the Commlgtee

was told:

-~

No. As™understand vour question, that abortion

is illegal under any circumstances, no. The

Bishops have never been in favour or tightening

the present-law so as to exclude abortion. Abor-
tion is permitted under our present Criminal -
Code, and certainly the Bishops have never moved,

do not wish to move in the direction of tightening:-
that. In other words, we do not believe that our
moral principle must be emphasized in criminal

law (70}. . - o
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Throﬁghout tﬁé proceedings‘the position of the Catholic
church and its faithful was sométimes unclear, §t others
confusing. Thié was probably due in no small ;art to changes
not in the philosoﬁh?cal or theoleogical belief of the <Church,
but to;the pronouncements of the Second Vatican Codncil-
duringléhe:early 1960's that the Church §hould strengthen its
ties Gi&ﬁiéther Chyrches, and work harmoniouslws with‘Govern-

ments whilst.demonstrating respect for their auébnomy.

HEL AR S
AL

On 13th March. 1968, the Standing.bommittee presented its

» .

final Report to the House of Commons. The Committ®e expressed
p "

a preference for its own proposal over that of the Department’

"of Justice found in the Omnibus Bill. The definition of

'health' had caused great concern, and, rejecting the encom-
passing World Health Crganization definition, proposed that
the life of the mother must be endangered or her health

directly and seriously threatened. Abortion on socic-economic

grounds was rejected.

The Government's position in the Omnibus Bill may be re-
cognized as emercing from the Report of the Welfenden Committee
mentioned earlier, That committee addressed the question of

relationships between law and morality in the political legis-

lative context.  They searched for the distinction between

-



101

.crime and sin, asking whether law should be used to fbrbid

sin and immoral behaviour. They maintained:

There must rxemain a realm of private meorality
and immorality which is...not the law's busi-
ness. To say this is not to condone or en-
courage private immorality (70.1)

-
AN |

The recommendations of the Wolfenden Committee had been
made.léw in 1967 by which time the philosophy of separaﬁing

law from morality and religion was becoming widelv accepted.

. -

Followihg.the 1968 election the former Minister.of Jus-
tice found himsélf wearing the Prime Minister's hat, and
John Turne; Qas thehnew Mip;ster of Justice. Turner made
several references to the Wolfénﬁen Report during seconc and
third reéding debates early iﬁ 1969 (71). He approached the

moral problem in the guestioning manner of Wolfenden:

The problem of trving to render synonyvmous law

and morality is that we then come down to the

guestion: Whose-morality? Whose standards of
behavior? Whose sense of morality? Who is to
determine the standard? Who is to attribute ,

blame? Who is to say what is moral and immorali?

Who is to decide when moral responsibility exists

in terms of freedom of will, and when it has to &
be diluted in human terms because of environmen-
tal or physical causes?...In a pluralistic socie-
ty there may be different standards, differing
attitudes and the law cannot reflect them all.
Public order, in this situation of a pluralistic
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’-»socmetv, cannot substltute for prlvate conduct

. ~We ‘believe that’ morality is a matter for prlvate
conscience. Criminal law should reflect the '
publlc order onlv (72)

:

Turnerulnformed “the Commons that..the preseht state of.
. the'law is not clear and ore, of the overrldlng purnoses of
the leglslatlon lS to clarlf» ;t“; clazmlng abortlon would
not-be permltted "based solelv on consmderatlons of eugenlce
Jor the commission- of se\ual ofFences...(lt)..-doee not autho-'

rize _the taklng of Foetal ll;e, 1t does not Dromote abortlon

‘...(but)...Dermlts 1t under the restrlcted crrcumstances where
thc mother s llfe or health mlght be in danaer.r (13)

i g;

Durlnq the period-of second-readiné-qf.the bmhibus Edil,
:from 23rd Januarv to 26th Februarv 1969 three'ﬁtberaie'enoke
agalnst abortlon and the proposed amendment clalmlng defence
‘of the unborn.“ A Blll oF nghts contravention was. clalmed
by Gorddn Suillvan_(Hamllton—Mouta;nJ.{74). ,Abortlon was
preeented es 2 metter,of public; not‘private?morelity bv.
‘Ralph Steward (c‘bhranej{ and John'Reid'fKenora?Raihy.River)
clalmed abortlon to be the same as murder (75) -éteeerd‘and ;
‘Reid voted agalnst clause 18 - the. abortion clause —jhhen it
was‘oresented senaratelv from the Omnlbus Bill, and when the
whole bill was presented for vote ocn 14th Mav 1969 '$glllyah"

was the sole Liberal dissenter..,

.
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‘SLn,‘law and morals, must ‘be dlstlngulshed'“- MacGuigan,

- whllst clalmlng to be agalnst abortlon 51nce
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Asrde from those three, the leeral members supported
thelr government ‘ Manv took the approach as. penned by ‘John

Stewart Mlll and quoted bv Mark MacGulgan, that “;.,crlme;and

L1

..-.the foetus

1s an’ actual human helng From the beolnnlng helieved‘the' .

leglslatlve chahge was necessarv'to oermlt abortlons now

taklno place ln the hospltals...accorolng to the best caucns

—

of medlcal oractlce r to be clearlv-legal (rGJL :

. .o ‘- i
-~ " . : N " . t -
g - . . - - . .
- . . L s . . -
- v s - - ..
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'3‘ﬁ The former Vlce Chalrman of the COmmons Commltmmeou.'

abortlon, Dr Isabelle ( ull) spoke to the falrness of the

uroposed leglslatlon (77), notwlthstandlﬁq/hezf'he would be-

<

"fabsent fOr the actual vote.f Collu Glbson (Hamllton—Wentworth)

-‘-_-PO?s_l.b_le:," ey le L T

undérmine the value of the rest to the extent that we cannot

wr o

suuportec the Blll though he favoured abortlon on reouest (18},.

n’

and Mr. Chappel (Peel South) belleved a roetus was not "...a

llfe, certaanly-not at the stage when theraoeutlc abortlon is

s

_q.———

To ! .;.express the moralltv of one grouD and ‘suppress the
freeaom oF others" shoula not be the purpose of any leglsla—

tlon,-accordlng to Robert Kaolan (Don Vallev), however, the

:situatloh "...where one group_s..uexpre551on wrll,threaten or

-

T -



104

co-exist in harmony" must be avoided. Although Kaplan. did not
favour "unlimited abortion", he did subscribe to improvements

———— -,

in the quality of life (80).
Mr. Mongrain (Trois-Rivieres) opposed abortion, but sta-
ted "I cannot oppose the dictates of*my conscience upon

others", hence he would support the bill (81).

Gillég'Mércgaﬁ (Lapointe) followed Mongraih bv suggestiné
‘that "...in'dur ﬁigraliSt sbciet& everybody has tbe right to
follow the érinéipieg that‘he_réééﬁds as just, and I do not
think T ﬁave‘the~#ighﬁ Eo prévent-ﬁim from doing what he

4
wishes.," ({82)

Tﬁere wereﬁhine Liberalslﬁho spoke'to the proposed
changes,aand.ail appeé;éd to have 5iff§rént understandings
of why there was :to be a,chahge}' The frime Miﬁister did not
approve'a fféé voté;'but‘dia permit a vote on wheﬁher or n9F
the abortién clause; Clause 18, should be removed from ‘the~

Omnibus Bill and treated sepaxately.

4 ~
' The vote on.9th May 1969 left the clause in with the
other matters, but é substantial 68 Liberal members were ab-

sent at the time.of the vote (83). All parties, other than
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the Libegral party allowed members to vote according to their
conscience (84). |
Sixteen Conservatives spoke on the Bill. Eldon Wooliams
(Calgary North) expre;;ed concern over the word 'health' wﬁich
he felt, in thg‘future "..:could have a very'wide définition.
Words grow with sociological change" he saidl(SS). Erik i
R yielseh (Yukon) found inconsistent abortion and the recent
capital punishmenf'abélition_based on the bélief that "we

must not kill' (86).

Ed

S

gohn Diéfenbakef, condemning the attitude that abortien
and hcmeosexuality “afe taking place and, thezefore, we ocught
to legalize them".maintained that. neither should be Iegali—
zed (87). Gordon Fairweather (Fundy Royal) cléimed that abor-

L .
tion is a matter "which concerns something womanhood should

decide" (88), a position which was to be echoed over two years
later by Prime Minister Trudeau, who, when in Halifax, refer-

ring to abortion said "I don't feel I can speak with great

authority on this because I am not a woman." (89)

Robert McCleave (Halifax-East Hants) suggested that "...
if a Roman Catholic wcoman feels strongly enough about her

Fy
religion, presumably she would not consent to an abortion in

1 4
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any éasé.“ (90) James McGrath (St. Johns East) objected to
"...dealing éthnce'with the very sacred laws of lifeoitéelf
and the rathér mundane laws of iqtteriés and .gun cntrol." (91)
Melvin McQuaid stated—that no "religious,gfoup in this coun-
'try is érying to force its ideas down the throats of the
Canadian people,"nsome opposg it "because they are conviﬁced
that fcetal life -is human life and that to deéstroy human -
life at any stage is deliberate, premeditatéd; co&d—blooded
murder. " (92)‘ | |

}

N Ambrose Peddlelngand-Falls, Labrador) cléimed that

Prime Minister Trudeau.sought "...to impose his particular

belief up@n members of (the)House."-(93).ﬁhilst'Walter Carter

(St. Johns West) maintained that a goverament "...which re-
laxes...curbs on drugs, makes divorce easier, permits abor-
tion and homosexuality, is in the process‘qf remaking our

society. The question which we must ask is, in whose like-

ness?" he wondered (94).

Mr. Noble (Grev-Simcoe) believed the bill tc be "...the
thin end of wedge which (will) open the door to removing all

Tr

provisions in respect of abortion..." claiming ...wanton
abortion is murder.” (95) Robert Stanfield (Halifax-Leader

cf the Opposition) objected to the view f...ﬁhat,sbcigty has
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no right to be concerned about the moral climate in.privatg
society."” (96) However, Stanfield did vote in favour of the
bill on 14th May 1969. Hugh Fleﬁming (Carleton-Charlotte)

was concerned thaﬁ easier abortion laws might lead to "...a

lessening of the restraint and respect for-embryvonic human

t

life.™ (97) . C N

The New Democratic Partyv were, generally,'in favour of

the revisions, and with the exception of John Bruton

{Regina East) voted for the change (98)-

David Lewis (York South) sﬁggested that "...in our
criminal law we ought to amend everything that is a relic of
the past and not consistent with modern morality”. He stated

t:at when he was a student of the history -of law, he learned

t :
N

Much .of our law developed during a period when-
society was governed by the church as well as
the state. A good many of our laws can be.
traced to that historic fact. As scociety deve—
lops, and as the separation of church and state -
.developed, the influence &£ the church in the
formation of laws has become less and less.

He urged "...that we do not term public crimes those

.actions'Which are matters for an individual's conscience."
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-Be wantedktb see law "which is modern, humaﬁé, compassionate,
féSQOnsive to the technological age.in.which we live..."

He suggeééed "...the only intelligent and modern way to deal
with this.quesﬁion kwas) to remove frém the Criminal Code

any referenge.to abortien." (99) Ny

Gra?e MacInnis (Vancouver-Kingswayv), a Trojan pro-
abortionist, believed that thpse who favoured abé}tion‘shouldm
have "...the right t§ follow the dictates of their conscign-
ces ahd remain within the law" whilst questioning whethef
oppcnents insist ", ..on imposing their views on those who
considér it their right to follow their consciences in this
matter.® She distinguished betwgéﬁ 'puplic crime and private
sin' asserting the Erime Minister to be "...quite right in
saying‘thé law has nofbpsiness in the bedrooms of the naticn."

She regretted that the proposed amendments were not considera-

bly broader. (100)

Stanley Knowles, (Winnipeg North Centre) claimed "...we
will not be voting for or against abortion... (but) ...whether
‘abortion is a orime or a human problem.” "He suggested the
'Housé "...admit that this is a human and social problem to be
dealt with in a humanitarian manner."” (10l) Arnold Peters.

(Timiskamizg) suggested that "...no church will bury a foetus



that is under seven months of developméht.“h(loz), an opinioh

- e

differen£ from that exbféésédfto the Commohs Committee by
,tﬁe Cﬁnaéian Ciﬁiolic ConferénCE‘on.Sth March. 1968. Andre
Brewin'(Toronto Greenwood) recognized they were "discussing
£he sanctity of 1ife" and felf that abortion was a “...déli-
cate subject which involﬁgs pecple's deepest religious fee-
lings..." which "...we should remove...from the sphere of
criminal laﬁ altogether.” (103)

Harold Winch (Vancouver East) brought his own experience
to suppor£ his posiﬁion:

In going ‘through an institution in New Westminster
I have loocked down into a babyv's crib and have seen
what I considered to be a six or seven vear old
child who was nothing but skin and bone, and later
discovered this child was breathing but certainly
no living. I have no hesitation in saving that

not only must we consider the righf to be born

but we must also consider the right not to be born
a2 vegetable that medical~"science can keep alive
until you and I are probably long dead (104).

John Burton {(Regina East) was the oi}yfﬁﬁﬁfﬁember opposed
to the clause. "The State has an obligdtion" he claimed "and -
a duty to pfotect human life where itlexists... {and) ...it
is clear that Ruman life does exist prEBTNto birth."” He won-
dered whetheF})if the bill were to be passed, there should

be a review after five years, as in the case of capital punish-
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ment (105). '

L]

All fourteen Ralliement_Creditiste members of thé House
of Commons opposed the legislation, and the teachings of

-the Roman Catholic Church were greatly emploved in their

debates. ‘ u

Bernard Dumond (Frontenac) guoted £rom many authorita-
tive sources to support his case for the rights. of the unborn

and brought reflections of his familv visits. to use:

\

N

Mr. Speaker, my 4-vear-old child accompanied us
when.we went to visit relatives during the
Christmas holidavs of 1968-69 and getting close
to his aunt asked her: "Auntie, may I hear vour
baby move?" How happv he was when he told us:
"Mother, the baby moved.” When a 4-vear-old
child is able to detect the presence of life in
- the womb of a woman who is 5 months pregnant,
orewonders why they tryv to make us believe in
this -house that the presence of life in a child
only appears in the 9th month of pregnancv or
at birth. No, Mr. Speaker, we cannot as Christ-—
ians accept that theory (106}.

-

Romuald ‘Rodrigue (Beauce) emphasized the right to life

as "...a basic human right on which depend all the others ’
that every human beiné.is entitled to claim" (107), whilst
Adrien Lambert (Bellechasse} exhorted that ".._human capital,

the inhabitants themselves are the greatest wealth of our
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country". _He asserted that God "...has indeed provided our
earth with sufficient £gsources of all kinds to satisfy.thé
need of eﬁch one of us." (;08)

Lionel Beaudoin (Richmond) was concerned that ".%..abor-
tion committees would make the law themselves", noting that
the Justice Minister had "...asserted that the word 'héalth'
would not be interpreted by Courts of Justice} but by‘the
various therapeutic abortion committees” on a television

‘programme the previous 27th December (109). Henri Latulippe
(Compton) believed ﬁhat.“Society must recognize the impér-
tance of eyery‘individual“; claiming that there éxists a
danger that “...the‘provisions of this bill dealing with
homosexuality and abortion will lead the nation to its own
destruction.™ (110} Rgland éodin {Portneuf) weﬁt furthér by
enguiring whether "...the present Gevernment with its loath-
some'laws on divorce, on abgrtion, on homoséxuality, is not
simply the tool of érdreadful plot against our civiliza-

tion." (111)

Gilbert Ron?ead'(Shefford) made use of several texts
relating to rights in his arguement, adding "...at one time
the execution of pregnant women condemned to death was defer-

red until the birth of their child.™ He presented numerous
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religious arguements, including _a 1958 adéress by Pope Pius

XII to Italian midwives, where he said:

Every human being, even the child in his
mother's womb, owes immediately to God, and
not to his parents, to society or to humarn
autheority his right to live. Therefore, no
man, no medical, eugenic, social, economic
or moral cocunsel can produce or confer a
judicially wvalid right to dispose directly
and deliberately of an innocent human life,
that is, to dispose of it with a view to its
intended destruction considered either as an
end or as a mean to achieve an end which per- 4
haps in itself is not at all unlawful.

ol
- v

Rondeau asks, finally, "whom shall we cbev? Shall we

obev now Caeser or...Ged?" {112)

-Andre Fortin (Lotbiniere} viewed the term 'therapeutic
aboftign' as one which "constitutes a formal contradiction”,
and objected to the undefined and vague terms 'endanger',
'zsg%d be likelv' amd 'health', claiming the provisions were
"mich too broad when one realizes that a pregnancy, is not
too dangerous.” (li3) Finallv, Real Caouette {(Temiscamingue),

the Party Leader described the entire Bill as 'a general

\

abortion' (114).

Prior to the third reading, the Standing Committee of

Y .
Justice and Legal Affairs to which the B8ill was referred fol-



lowing gecond re;dingi'app;oved the provision that abortion§
could be performed at hoﬁﬁitals approved by Provinciai Minis-

ﬁérs 6f_Hea1th (115):
S~

.Third reading beéan with vigourous éébafe ovér;the ﬁorals
sections of the Bill ﬁo which Jﬁstice Minister Turner prof-
fered that “!..mofality'is a matter of priﬁage conscience.
Criminal léw should réflect the public order;"~(116) This
brought forth several quotes from Mr. Dlnsdale (P. G. Brandon-
Souris), who malntalned the House was entertalnlng a e
'plavbov’ phllosophv ' rememberlnq Dante'had sald""the hotteéé
places in Hell are reserved for those who, ln a. perloc of mo-

.*al crisis malntalnea thelr neutralxtv 1117)

Several'amenameﬁts wefé égoposéafgu£ thé'&usticé Miniéter
Saw no pﬁrposé to thgﬁ; ”Qﬁe, proposed byﬁLibéfal Gastoﬁr
Clermont 1Gatineau)'w;s.tbld§lete ﬁ..ibr:wéuid‘ﬁeflikely to...;
from the phrase "or would be-likelf tsrQhaanéérL;i";:gIaiming
the expre551on was too open and vague (lié)i The Justice |
Mlnlster in response claimed that: 'health'-was ”iﬁcaéablé of
-definition and thlS Wlll be left to the good prOLESSlOHaL\\

‘judgement of medlcal practltloners to decide. (%19)

- The Credltlstes made Dlav of the fact that Libéral diéi

- unity was ev1dent but hhev felt, as Rene Matte (Chamolaln)

'A\

e
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explained "...at a loss to find a way to have. our arguements
A - - . - ) : N - . ’ ‘ ’
taken inte consideration”, since, he suggested, evervthing

was already decided (120).  Mr. Matte was Latéf"cugious to
understand why,'if the Cov rnment'“reully'bélieveﬁ'gﬁét_

. ' ' : S .. -
abortion may be only a sin, why does it nqt delete-any men-

Il

tion"cf it in the Criminal Code?" since the Gevernment was |

intent on separating sin andé crime (121). LT -
Walter Dinsdale expressed further concern” for the Govern-

ment's attitude to what "has been known'dq#n'throdghfthg

centuries ...as the Judaeo - Christian ethic ."including in
his sSpeech this short verse to describe the‘progreSS af man:-

B

Man used to be a tadpole learning how to swin

And then he was a frog with his tail tucked in, -
And then he was a monkey hanging from the tree

And now-he is a professor-.with a Ph.D.. (122).

A further proposal for amenément by Warren Allnand acain °

empohasized Liberal membetrs' concerns over the wording nf the
section on abortion, but this was also voted down, the Justi-
ce Minister maintaining that the words of the section were

sufficient:

The b:.ll has rejected the eugenic, sociological
or cr.minal offence reasons. The bill limits -
the posrikility of therapeutic abortion to these
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circumstances: It iiiﬁp be performed by a medi-
cal. practiticner who * supported by a therapeu-
tic abortion committee of medical practitioners,
in a certified or approved hospital, and the
abortion is to be performed only where the health
or life of the mother is in danger (123).

-—

-

On 14th May 1969, Parliament voted in favour of the

Omnibus Bill.

: -~ The following day the Ottawa Journal called this "...A
Victory for Reform.of our Criminal Laws", whilst the Globe

and Mail stated:

e .

This bill is important because it is honest,
because it cuts clean through the hypocrisy
which the puritan ethic had engendered in
Canada and writes law that conforms with the
views of the majority of Canadians. When
then Justice Minister Pierre Trudeau intro-
duced it in December of 1967, it was an act
of courage. . He was meounting a public defen-
se of personal libertv; he was saving that
there is a difference between public morality
and private moralitv, and that the state has
no business. dictating the conduct of indivi-
.duals when that conduct in3jures ncobody else.
He was saying that the moral or religious
views of one group shall not be_ imposed.on
another. ' ' ' C ~

After Commenting'bn points~in the dmnibus-Bill'with which

it disagreed, the Globe and Mail continued:-




But: lt was the- Splrlt of the blll that-was
important. It .stepped boldly ‘intoa great
‘many areas where leglslators had never dared .
to step before. This. is an essential SDlrltu
- in our rapidly changing world... : o
- The man to whom most of the honour must go lS
Mr. Trudeau (125). : :

Thus was born the current leglslatwon concernlng abor--

tion to be found at 's.251 an&.s 252 of hc Crlmlnal Code.;;j

251. (1) Every one who, with intent to procure-

the miscarriage of a female person, whether or . =ﬁ-f"

not she is pregnant, uses anyv means for the’
purpose ¢f carryving out his intention is gulltv-
cf an indictable offence =nd is liable.to lmprl—
sonment for llre. ' .

(2) Every female person who, being pregnant,
- with intent to procure her own miscarriage, uses
any means .or permits any means to be used for the
. 'purpose of carrying out her intention is guiltx
- of an indictable of ffence and is- llable to lmprl—
sonment for two, vears.

(3) in ‘this sect;on, "means” includes

‘"{a) the administration of a drug or
other noxious thing,

h(b)'tne use of an 1nstrument ~and
-‘(C)fmanloulatlon of any klnd
- (4) Subsectlons (l)"anc.(Z)‘do not apply to

(2) a gualified medical ‘practitioner,

L ‘other than a member of a therapeutic
abortion committee for anv hospital |
who in goad faith uses in an accre- .
dited ox. approveé hospital any means -
for the purposes of-carrving out his
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.

'1ntentlon to procure the mlscarrlage of -
- a. female person, or

(b) a female person who, being pregnant,
‘permits a gualified medical practitioner -
to use in an accredited or approved hos-
pital anv means described in paragraph
(a) for the purpose of carrving/ out her’
intention to procure her own m{scarrlage,
- if, before the use of those means, the therapeutic
‘abortion committee for that accredited or approved
~hospital, by a majority of the members of the com-
. mittee and at a.meeting of the committee at which
the case of such female person has been reviewed,

"{¢) has by certificate in writing stated
‘that in its opinion the continuation of
the pregnancy of such female person would

- ~or would be likely to endanger her life .
- - or health__and

(3) has.caused a copy of such certificate
to be given to the gualified medical prac-
titiorer.

. (5) The Minister of Health of a province may by
crder

{(a) reguire a therapeutic abortion committee
for any hospital in that province , or any
member therecf, to furnish to him a copy

of any certificate described in paragraph
(4) (¢) issued by that .committee, together
with such other information relating to

the circumstances surrounding the . issue

of that-certificate as he may regquire, or

(b} reguire a medical practitioner who, in
that province, has procured the miscarriage
of any female person named in a certificate
described in paragraph (4) (¢}, te furnish
yto him a copy of that certificate, together
with such other information relating to the

Drocurlng of t iscarriage as he may
reguire. - -

1
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{6) For the’ ourposes of subsectlons (4) and
(5) and this sbusection

"accredited hosoital“-means a hospital
accredited by the Canadian Council on Hospltal.
Accreditation in which diagnostic .services and
medical, -surgical and obstetrlcal treatment
are DrOVLdEd

“approved hospital" means a hospital in a
province approved for the Durposes cf this
section by the Minister o Health of that
Drovince; -

"board" -means the board of governors,
management or directors, or the trustees,
-commission or other perscon or group of
persons having- the control and management
of an accredited or approved hospitdl;

o~ "Minister of Health" means

\ (2) in the Provinces of Ontario,
\\\ Quebec, New Brunswick, Manitoba,

Alberta, Newfoundland and Prince
Edward Island, the Minister of
Health,

.~ —=—_.{b} in the Province of British
Columbia, the Minister of Health
Services and Hospital Insurance.

{¢) in the Provinces of Nova Scotia
and Saskatchewan, the Minister of
Public Health, and

{d) in the Yukon Territorv and the
Northwest Territories, the Minister
of National Health and Welfare:

"gualified medical practitioner" means
. —a person entitled to engage in the practice
of medicine under the laws of the province
in which the hospital referred.to in sub-
section (4) is situated;
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"therapeutic abortion committee" for any
hospital means a committee, comprised of not
less than three members each of whom is a
gqualified medical practiticner, appointed by -
the board of that hospital for the purpose
of considering and determining guestions
relating to terminations of pregnancy within
that hospital. )

(7) Nothing in subsection (4) shall be. cons-
trued as making unnecessary the obtaining of

- any authorization or consent that is or may
be reguired, otherwise than under this Act,
before any means are used for the purpcse oi
carrving out an intention to procure the mis-
carriage of a female person.

Supplying -noxicus things.

252, Everyv one who unlawfully supplies or

; procures a drug or other noxious thing or
an instrument or thing, knowing that it is
intended tc be used or employed to procure
the miscarriage of a female person, whether
or not she is pregnant, is guilty of an
indictable offence and is liable t6 impri- .
sonment for two vears (126).

>

Abortion is still viewed by Parliament as a serious of-
fence - all applicable secticons remain indictable offences
with the same sentences as in the éode of 1953/54. The dif-
ference 1is thatlunder certain circumstances abortions are
deemed to be necessary and, hence brought witﬁin the law where
& ‘therapeutic abortion committee’ throﬁgh the majority of its
memberst, deems an abortion necessary where in their opinion

"the continuation of the pregnancy...would be likely to en~

cdanger her life or health". This, provided that the abortion
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is performed in ‘an accredited or aﬁproved_hospital by a

qualified medical practitionef. f : e

’

It did not take long, following the Omnibus Bill, for
the Government to realize-that many lobbyists were not go}ng

to be satisfied with the new legislation: In 1970, one vear

.

after the revisions, the Roval Commission on the Status of

Women said:. ] ¥

. The current law cannot be relied upon to re-
duce the number of illegal abortions or the
maternal dzaths and injuries that follow the
improper medical practices used in many ille-
gal abortions...we believe the present abor-
tion i1aw should be amended. As lcng as it . -
exists in its present form thousand of women -
will break it. Breaking the law forces them .
to resort to methods that seriously endanger’
their physical and emotional health. The
present law also discriminates against the
poor who do not have the means t¢ get an
abortion (127). : ' :

In 1975, the positions of five leading women's groups

were compared, and although their proposals for reform va-
ried scmewhat, they all firmly agreed that present abortion

legislation was not working.

The Royva} Commission on the Status of Women in Canada h:é‘

divided pregnancy into two stages:
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i. 12 weeks or less - during which time,

' they claim, a pregnant woman should
be permitted an abortion upon her
reguest to a qualified medical prac—
‘titioner. :

ii. More than 12 weeks - where, upon the
’ request of a pregnant woman a quali-
fied medical practitioner believes
continuation of the pregnancy would
" ‘endanger the physical or mental health
‘of the woman, or, if the child were to.
be born, there exists substantial risk.

it would be mentally or th51callv
handicapped (128)

The Advisory Council on the.St&tusvof Women, a federal
organlzatlon, recommended, in 1873, tHatlab6rtion be removed
. N
from the Crlmlnal Code entlrel» That Counc1l reiterated

1ts;p051t10n in April of 1975 (129)f

érobably the most'céiegrated_éanédiaﬁ-abortionist ié

Dr. Henrv Morgentaler. In 1973 he was dcquittedbe'a‘jury
of'eleven‘men.and_oné woman on‘a éh;rge under 5.2Sl,of-the"
Criminal Code, in the Oqebec'High‘Courﬁ.j This deéisioh was
reversed Ey the Quebec Court of Appeal-and‘Morgeﬁtaiér;was,_
sentenced to eighteén months imprisonmént[.which.WSs ap?éaléd:
In November of 1975 the Supreme.éoﬁrt'of C;n;da'heard'thé
appeal and upheld the QueEEC Appeal Cbﬁrt;debision at which °

.

time the accused began his sentence.
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In the fall of 1975, whilsgfetiii'iﬁ'jail, Morgentalefl
‘was again tried onfsimilar charges. ‘He Qas Opce.mo;e ac- |
quitted by a jury. Iﬁ Jenhary:of 1976.he-was reieased from
-jail and the CrOWn‘appealed his seconé'acéuittal, ;A-fetrial

was ordered at which time he was again acquitted {130).

The Ontario Status of Woﬁen_éeunci;J‘when.reéueséing'the
release of Dr. Henrv Morgehtaler,-inclﬁded iﬂltheir'ﬁpr;l
1975 telegram to-Prime'Minister frudeeu'and:ﬁhelMipister'of
Justiee "we further urge‘Y6ueto-rembye abortio@ from,ﬁhe
Criminal Code." (131) = o v

In another.l975_case,;£he accﬁsed; fareﬁt: was-cenvicteé

for attempting to induce a miscarriage contr;ry'to's,ZSI‘of'

the Code. He had impregnated a woman and.then_introéucedvhef;

to his brother'who performed illegal abortions. It'was held

that unde* the c1rcumstances, the accused could mroperlv be

e

corv1cted as an accompllce of the abOIthnlSt under.s. 251 (l)_

or as an accompllce of the woman Drocurlng her own abortlon
under $.251 (2). (R.vs: Parent (1975}, 24_C.C,C (an) 207

(Que.ﬁC.A.-} -).

The Quebec Status of Women Councxl s p051tlon was szmz—

lar to that of the Roval CommLSSLOn.x In. Julv 1975 ;hhe Quebec )
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"~ Council divided pregnancy into two-periods:

'&..
i. -~ 12.weeks or less, during which time 2
“woman should be allowed an abortion
: w1th the consent of her ohv5101an,'

ii. ‘More than 12 weeks - where the case

- - - should be assessed by. certaln "spe-
- cial services" which include the pre-

. sent therapeutic abortion committee
with the addition of specialists such,

as psvchologlsts and soc;al workers.

They also recomnend the deflnlElOn of 'health; beitnat
used by the World Health Organlzatlon, to include comnlete\\
physxcal mental and soc1al well belng Thev suggest that
'abortlon oneratlons be performed 1n c1rcumstances whlch
do not endanger the woman s’ llfe or health" but should be
permltted not onlv in- hosnltals, but 1n other abnroprlatelv

prov1ded‘med;cal:premlses”(lBZ).

Saskatchewan's."Council on the Status of Women propose!

i."’Abortlon Kecome .a matter for decision bet~
. - ween theé woman and her doctor at all stages

- of .pregnancy, removing refererices to abor-
tion committeés'irom the Criminal Code: )

ii, Abortions. should be Derformed by cuallfled
medical practitiodners in- accredlted or
.anproved hospltals,

_iii..Prohlblt,-as presently; abortions in other
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-

:circumstances, lncludlng serf"lnduces
abortlons (133) o . S

Since Morgentaler there have been no abortion charges
laid under the‘Code. The debates and c1v1l cases, however,

continue. p.

In 1980, in the Ontaniofﬁign'courc of“bustice it was
decided that where a w1fe [ Drocurement oF an: aborclon wlth?
out her husband’'s knowledge or consent has some emotlonal

-

impact upen the husband, but deoes not nave a sxgnlflcent
effect on his phgsical or mental.nealtn, ana'does not,.taken‘f
~alone, or in conjnnccion withfofhe: reieéant‘circumstancest-
'render intolerable continued cohébitafion,l snch conduct does
not constltute crueltv within the meanlng of 3. 3(d) oF the
Dlvorce Act, R.S.C. 1970 ¢. D-8. {Elbaz v. L;Lbaz {1980)
l}4 Q.L:Rf.(Srd} 116.).

rIn'l9Si, Ottawa lawyef, David:Denler brought an action
egeinsc the Ottawa Civic and Riverside hospitals on behalf
cf nnbofn children, claiming that the Criminal Code provi-
-sions relating to abo;tion were not operative in that they
are incompatible with'’the Canadian Bill of Rights. His

initiel'motion being dismissed, he appealed to the Ontario

Court of Appeal where the motion was again dismissed, and
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leave to appeal to the Supreme Court of Canada refused.
(Dehler v. Ottawa Civic Hospital et al (1981) 117 D.L.R.

(3rd) 512.).

In the British Columbig Supfeme Court it was decided
in 1981, that where a hﬁsband had appliéé-for an injunction
to prevent his wife from having an abortion as prescribed
witﬁin the framework of the law, a Court should not grant
an injunction to restrain the wife and hospital from pro-
ceeé}ng with.the abortion prior to the therapeutic abortion

committee considering the matter. (Whalley v. Whalley et al

(1981) 112 D.L.R. (3rd) 717.).

Morgentaler, however, has been unrelenting in his chai—
lenge.toﬂfﬁé abortion law, and in recent timés %asAmﬁde
moves towards the opening of abortion clinics in several
provinces. His plan to have 'production-line' abortions

for women not more than fifteen weeks into their pregnancy

for a fixed fee of $200.00 has met much opposition:

In 1981, Joe Borowski, Manitoba's anti-abortion crusader
brought an action against thefFederai Ministers of Justice
and Finance to the Suéreme Court of Canada seeking a decla-
ration that s.251 (4), (5) and {6) of the Criminal Code were

inoperative by reason of the Canadian Bill of Rights. He

—
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there won the rights to challenge the abortion laws in the .

‘Saskatchewan Court of Queen's Bench. That case was heard

in 1984 and it was held that a foetus does not fall within
the definition of "evervone" as that term is used in the
Charter. A foetus has never been recognized as a legal per-
son, and the mere fﬁct that rigﬁ%s ;re set out and guaranteed
in the Charter does not permit the.inference that Parliament
intepded to include' foetuses in the term “everyqne".

{(Borowskl v. A.G. Can., {(1984), 1 W.W.R. 115, 36 C.R. (3rd)

259, 8 C.C.C. (3rd) 392, 4 D.L.R. (4.H) 112 (Q.B.).).

‘et
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The purpose of thlS chapter lS to éetermlne'whether or
not the enforcement data support the consensus or the con- ~
fllct posrtlon._ As| polnted out earller (Chapter II) the
analysms undertaken here Wlll follow the McDonale format .
Flrst 1t appears necessarv to rev1ew the theoretlcal compo— _ 55154

* . . tow

nents of consensus and con‘Imct theorles to the extent of

1dent1fv1ng those elements pertalnlng to thls analvs;s._

REVIEW oF ohe TaEoRiEs

Consensus theory having its roots in social contract
theory, sees legislation a ;psult of a social eohtraet, the
contents of which have been:identified by Vold as:

i. The law represents the value consensus
of the society. :

8

ii. The law represents théée values and
perspectives whiclh are fundamental
to the soc1al order.

iii. The law represents those values and
perspectives which it is in the
public interest to protect.

iv. The state as represented in the legal
system is neutral. -
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v. In pluralistic sacieties the law re-
: - presents the interests of the socxetv_
J/ﬁﬁﬁ‘ at large by medlatlng between compe-
1 ting interest groups (1)~ S ‘

Thus, according to this point of view the purpose of
legislation is %o maint&in'general'societql‘harmohy in the

face of deviant and disrupting behaviouw. -

It is sgggested that according to the consensué‘théory
it is social and economic problems,wh;ch'caﬁqe_ce?téiﬁ pres-
suresf upon both individﬁalsrand‘§6ciet§ in general which
lead‘to deviénce, including érime; ‘It is as a resoonse to
this intrease™in deV1ance and crime that laws are made. Cen-
sensus theory holds, acceording to McDonald that in the long
run there will be & positive corrélation between-prob}ems‘
‘and enforcement or s;nctions (2). . o - L
R

- s

.Idleness and ignorance, it has been thebrizéd b? con-
© .sensualists, are prim;ry céuses of crime.  This idleﬁess_haé
been measured by unemployment. - Ignorance, during thé eigh— '
teenth and nineteenth centuries was measured by illi;ef;cﬁ-
and the proportion of séhool—aged cnilaren'nOtieﬁfolledjln
.5chools. With the passage of time,.and improveé methods of -
recording national data, the wealth-of.pitizené was seen .to

A ,
be an important variable in determining whether or not legis-.



B P C 129,

latioﬁ wds consensual in nature. McDonald informs ﬁs that
. ' ; LY
...the greater the oer capita G.N. P., the lower the -crime

rates...the greater the partloloatlon in the Dald labour

"

j'force,'the lower the crime rate should be..._,accord;ng to

LT T
consensus theory (3).

. -

‘In other words, ‘a oositive'correlation'between the ratio
‘\

‘ of charges l-a:Ld and the level of une&lovment on the one hand,
and -a negative correlation between charges ané per caplta
gross national -product. on the other will be indicative of
‘the consensual nature of the legislation. -
In_Supporting.the'confiiot theory through -the 'social
‘reality of crime', Quinnev identified six propositions
regarding crime, viz:
S SR A .
i, . Crime is a definition of human conduct .
: -that .1s created by authorized agents
S in a_politically organized society.
ii._fCrlmlnal definitions descrlbe behaviours
. that conflict with the interests of the
- segments .of society that have the- powex
” "to shape oubllc policy. :
'-iir;:Criminol deflnitions are applied by.the
- 'segments of society that have the power
to shape the enforcement and admlnlstra--

- .tion: of: crlmrnal law.

Ciw Beh&viour'patterns.ore structured in-
- segmentally corganized socilety in relation
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to criminal definitions, and within =
this context persons engage ln actions
that have -elative DrobabllltlES‘Of —
being defined as criminal. '

L VeN Conceotlons of crime are, constructed
- ané diffused in-the segments.of

society by various means of communi-
cations.. - © ' L

vi. The social reality of crime is cons-
tructed by the formulation and appli-
cation of criminal definitions, the
development of behaviour patterns
‘related to criminal definltlons, and
the construction of crlmlnal concep-
~tions (4).

* Clearly, according to conflict theory, we would expect
to see beth the nature and level of sanctions determined bv
-the holders of power - according to their needs and availa-

ble resources (5)..

i.search_for_apprdprlate measures. of gonfliCt‘theory

- was conductea éarlf in tnis'centuryj Unemplovment which had
been used during the n;neféenth centurvy as a major indic;tor
of éonflictﬂtnéory_w;s founa to pe "...still a variable
cohéisﬁent with the baﬁ%c‘thesis 5f that approach.” (6)
Fﬁrther; Ehe per capitéxgrosé natibnal product was ?opqlayl—

zed as an indicator, with an increase in tne G.N.P. believed

to result in an increase in the official crime rate .(7).



"PHE CHOICE OF INDICATORS

For the examination of whether certain legislation is

consensual or conflictual, from the point of view of enfor-

cement it is imperative that appropriate units of analysis

be employed.; McDonald is critical of this aspect of other’

such studies: claiming:

Lypically the nature of the data collected per-
mitted only the assessment of certain consensus -
tvrpe hypotheses,relative to other consensus tvpe
hvpetheses.. Insofar as variations in the power
structure, legal and enforcement svstem ‘is res-
tricted, the possibility of the effects of these -
appearing is limited....It (is) imporxtant to choose
units such that the-elements of both conflict and

. consensus theory are varied adequately. . For con-
flict theory this -(means) units for which the power .

© structure, legal and enforcement svstems vary,

Pt

and for this the nation~-state is clearly the best
cheice....The natlon state level (15)‘appropr;ate

alsc for consensus theory (8).

Clearly,Athe greater the number of.approprieteuddta_

sources supplying a sufficient range of indiE&toré‘tﬁe'in—'

creased'ualiditv one might efnect of a study.- It would be

cangerous to base concluSLOns or lnadeauate data.

131

Further,

it would be unsuitable in~the Dresent case to use only one

- measure unless that measure it not ‘only suDDo*tlve of one

"5051t10n but also both unsuooortlve and dlSCIEdltlng to the

cher.'_The per_caplta grose_uatlon;l product~fuLf;lls these
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-_: ' . ) o ~—
- . . . ) -

reguirements, fdrhﬁhilst supporting one position it does
discredit the other.. McDonald found, in exhaustive testing
-0f consensus and-confliét theories 0f>criminality; that as
iﬁdicators, comb;nihg'ﬁnémployment‘with the per capita G.N.P.
f...achiéﬁea the'highest:iéveis‘of explanation” (9).

-
. . - -
) . :

Examination of the rate of unemplovment reveals t‘iﬁ;.
as an indicator, this is at the same time, supportive of one

position whilst ‘dis¢rediting the other. .When unemplovment is

’

at a high level, certain social problems exist which may leadé . |

“to the enactment of laws and increased enforcement and sanc- .
tions. Hence, a positive correlation between the rate of

unemplovment and the rate of- an offence woyld be indicative

of a-consensus position, whereas a negative correlatidn bet-

ween those two would support the conflict arguement. This

beczuse, with high.unemplovment it would not be so necessary

to-enact -legislation for a particular power group Lo maintain -

~control. .. - . -

With tﬁé-ponsénSus1épggesEibn that social problemé
cause Erimiﬁaliﬁy}'it may béuhypcthesiéed that the less
weaith to beifoﬁnd émonést‘thé:peépié of a nation the greater
will be the'reﬁoftgd criﬁg._fﬁeﬁce.a'neg;tive co:rélation bet-

ween wealth and crime will be-supportive of the consensus
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- position. With greater wealth of the citizens comes an

increased need to exert pressure through legislation for a

With these indicators, the following

supportive of the stated thearies:

ay

i1,

o iii.

Cdwv.

Consensus Theory:

A positive relationship between

laid and unemplovment.

A'negative relatiénéhip_betweeh

laid and pef,c;pité‘GfN{P.
Conflict Thecryi‘:

A negdtive rel&tionship'betwéen
laid and*ﬁﬁémblbyﬁépt)l_

A positive relationship between

laid and ?ef capita'G.N}P.

power group to maintain control. Thus a positive_cbfrela-

tion between wealth and crime supports the confliét-theory..

relationships are

charges

-charges

charges

- PERIODS OF CHANGE IN CANADIAN ABORTIONILEGISLATION

until 1969.

"Canada has seen very little change in its abortion law

It remained the same from .the initial codifica-

ticn in 1892 until the Criminal Code revision of 1953-1954.



abortion . were &
'CEARGES AND CONVICTIONS: 1926 TO 1973

l973lafe shown in Table 1 and Figure 1. 1926 is .chosen as

onlv change at that time was to reduce the penaltv 1n._;'
case where a woman induced’ her OWn abortxon from a max;mum'

séntence of seven vears lmorlsonment to two vears.' 1969 saw"

-n51derable change.WLth eherapeutlc abo:tlons belng Dermlt-f"
ted undsyr certain llmlted c1rcumstances.' Penalties for ille*

gal abortiogs, or Drocurlnu o* sunolvxng the neans ‘for. an
. ichanged.' Thus it has rema;peq te:the |

present time.. ) o

-

The rate of abortion charges an& convictions from 1920 to -

the initial vear for this ahelysis_owing to the evailability
of data' from that vear.

While _bCthon cannot be con51dered ‘a crime wlth great
frequency, a .steady 1ncrease in charges lald is recorded from

the mid - 1920 s until the beginning of the second worlé war

ir 1939. The date indicates a quadrupllng_eL abortlon char— -

ges between 1926 and 1932, while a relat;veiy Tow conviction
rate is observed (see Table 1). However, there was an almost
300% increaselin the-pumber_ef_convictions duriﬁéAthe period.
The.1930’s saw a relatively high freguency of charges laid

with a parallel level of convictions.
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- Durlng the 1940 s there was. a hlgh degree of 1nstab111tv
-;:;5LT thouqh wlth a sllght tendencv to decllne, while the early
—-wf_19§0'§ sew e Tlevelllng#off". There was as increase in.
'chargee‘aﬁdia,reggtively high level of convictions immedia-
x-gelg{af;er'tpé 1953-1954 revision fellowed'by\decline in-
& i‘.j' -botn entil l§58. What is Sigﬁificant is this“period, ho@evef,
| | is the close correlation between charges and convictions.
Gne coulc only speculate that this was due to a s;mllarlev

-

Qe;eglnlons between the police who laid thé charge and the
jur; who returned the_verdict;' However, the chenge|that re?
sulted ffom—1953—1954 }eviSioe'Qae ohiy a reductieh in senten—
ce for those women QUlltV of thelr own abortion. This, df
ltself is hnllkely to have_resulted in 51mllarlty_between

- number of charges and‘cohvictiens.. From 1959.through‘to 1967
the Chefges laid remaihed-at a'high level, £hough fludtuating,

. while the proéorticﬁ of convictions dropped considerably.
After 1967‘ mrobablv in anticipation of an casing of the law
to allow therapeutlc abortlons, there was a rapid drop in ’
chargesg-and a close correlatlon between charges and convic-
tions. foliowing the 1969 law, abortion charges fell to zero
fovef‘to the.eeﬁt_feuf_§earé.

GROSS NATIONAL PRODUCT PER CAPITA: 1926-1973 (Fig. 2)
~ The Gross National Product (Fig."2) indicates 2 rela-
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tively low level of per capita wealth during the 1936'5,
rising during the 1940's, a trend centinuing steadily through
the l950's'except for slight drops during 1546 and 1954.
Following 1961, the level of wealth.confinued tofgrow, more

rapidly than before.

UNEMPLOYMENT: 1526-1973 (Fig. 3)

In 1926 there was a drop in unemplovment, thlS was fol~
lowed by a sudden and 51gn1f1cant 1ncrease 1n the early B
1930 's after which’ it continued to drop untll the end of
World War II, except for a rise in 1937. The unemployment
level wae unstable-ove: the hext fifteen yvears, but general-
lv rising until 1961 from whlch tlme it dropped untll 1966.
After 1966, untll the early 1970 s the level rose.» Nothlng
rermarkable is noted about the 1953-1954 perlod nor 1969
except that the vear froﬁrl968 tQ l969 saw no change in the
level ef unempldyment. Both years:of legislative change dig,
however, follow increases in the unemplbyment rate.

Y

Considering charges and convictions for abortion, the

gross national product and the unemployment rates during the -
pericd 1926 to 1973 we find that at the time when Canada

was feeling the brunt of the receSsion with a reduction of
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G.N.P. and an 1ncrease ln unemployment, the number of charqes'

laid were few, and the tendenc» was not to convxct even 1n

those cases. . Lﬂ‘:'2 °.‘ S S T "#

The'droo'in-the—ber;oap4ta G.N.P. botgomed. out in 1933,

though 1t was not untll 1940 that -a reasonabl» hcalﬁﬂfecono~

(.-.

my was-acaln observed At the _same tlme, the unemplovment

rate whlch had droooed to 6 61 Der 100 000 Dooulatlon b»

1928 rose raoldlv thereafter to oeak at. 77.68 ocr lOO 000

in’ 1933 The unemplovment SLtuatlon then began to 1mprov

and bx 1940 W&Ss almos bacx to the 1930 flqure_ It was not
.yunt;l:lQAo, however, tnat the 51tuatlon returned to appro-

.timate that of 1928.. blth the 1mprouement in the economv

:tbe nunber ol charqes lald 1nc*eaeed and the. proportlon of .

,conv1ctlons obtained also 1ncreased

EE

From 1939 to 1944 the: wealth offindivi&ual Canadian grew

~

raoidlv. It, sank somewhat durlno 1945 46 plCilﬁg up again.

the. follow1nc vear. _Throughout‘thls perlod.an unstable em-—

: plOvment Dicture is observed. Ae with wealth and ehplovment,

_abortlon charges fluctuated tocether w1th the conVLctLOns

‘for that offence.

.ot

Throughout the latter half of tne 1040 S. cons;deraole

1nstab111tv exzsted in manv areas. _Wlth-the end of the-war

-
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. _nal:wealth.

'ffmalned fa:rlv constant untll 1968. .In 1958?-wh11e'the level'

1n 1945 an 1ncrease ln unempToyment catsed bv the rettrn of

_"former soldlers was, Lnev1table. The extent of oersonal

‘alv more than doubleo in - 1945 from the orevlous vear whlle -

'”COnVLCtlons almo=t rlpled Both the charce and convxctlon

"rate then dropped dramatlca11} untll 1n_L94B ohlv elghteen

5charges were lald across thc coantrv S IR R

.
-

tion charges and conVLctlons.1 In 1953 however whereas tne

- . . .-

' rate o‘ charges rose, the convlctlon rate remalneo as 1t was’

\1n“the'prev;ous yea:; ‘Thls“year‘also saw a contlnuatlongof-

the;steadyfincrease'iﬁ-the rate of unemployment and in. perso- .’

e L

1954 saw several 1nterest1nq events. Tne unemolovment

rate rose" cons::derablv from lO 9 to 16 3 per 100 ﬁ)o popula—

“tion whlle the G N.;. per. cap‘ta decllned from $l740 in- 1953

t0'51695 and thls followzno aﬂtwenty yearirlse;. A substana

. tial feductxon alsojoccurred 'in both the.rate ¢f abortion

.charges and ‘convictions. ' . .

.With:the exceptioﬁlof 1958, the rate of charges ‘and

'cowvxctrons for offences agalnst the abortlon sectlons re-

-THe urn of the decade saw a. lexelllng off in both abor—

. wealth however cont*nued to- r1se. Abortlon charges sllght- ‘ =.‘

r
PR
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E'of personal wealth contlnued to cllmb but at a slowxngpace,
'tthe increase in the-rate of unemplovment was around twice

-,tha of the orevxous vear hhlle the number-of abortlon charges

s

flald dropoed bv more than half and convrctlons bw almost

'x‘tWOAthlrds: One must con51der the relataoﬂshlp ln tlme here

‘between the otbllcatlon of the hol eﬁden Report and the re—

‘,'ported charges and conv;ctlons 1n the vear followzna.?\ﬁ

<+

Drobablv in: ant1c1patlon ot chances ln leglslat;onll“
-concernlnc abortlon, cha*ges and convlctzons dropped rapldlv_f‘
'ffron 196:, ud bv 19 73 had fallen to onl» one charce lald

‘.ln Canaoa For the uhole vear.

. - . . . .- . . . -

Changes hhlch occurred in, the leglslatlon Dermlt the '_/

use- of .a tlme serles e\perlmental desxcn to ascertaln the 'i

'effect-of theAleqlslatlon; There etlst, however, certaln \\r—"‘

oroblems of 1nternal vallaltw in the use of the time-series
‘deSLgn. One must be oartlcularTV cogn:zant oF hlstora as

a cause for lnvalldltva— in otherwords:— was it the intro- .
duoed element that caused the change we see; or was it some
.51multaneous occurrence? For credibility to rast with the

conclusion it is necessary to eliminate the possibility of

such external factors, or at least, control for them (10) .

- .

adon



“:Campbell[anélstaniey-aﬁggest,,“

© The plausibility of inferrinc an:effect'of X
‘is. greatest adjacant to.X. .The more gradual
- or delaved the suoposed effect, the more.
"serious the confound ‘with hlstorv, because

‘the DOSSlble extraneous causes become more
- NUMerous. (11) .

,nTheIexercise undertaken here, however, is noc the deter-
ninationecf ;he'effect of the changea inrtnetlegiclation, but
'-nather tne.effecﬁ of extant social“and'eccnomiccconditions‘

on the chanaes in the enf brcement of the law.T Fere itria-ne—
lcessarx . to recall thatqthere were 51gn1£1cant soc1al changes
- high unemployment, and Low uealth durlna-uhe,perloc_l928

to 1940. lThe 1940's saw conslaerable-fluctuacicn'in.therun_
employment level, but a aceady climb_ In the pe; canita-GyN;
P.. Conseguently, in attempting_to ascertain the relation- -
ship between these factorsrand the level of abornion-Chaigee
laia,fthe time pericdﬂhas.been-éivided‘intc the,years iQZSZto
1940, 1941 to 1950, 17'951",_t‘o'1950,'an.d 1961 to 1973, ©

Durlng the perlod 1978 to 1940 a- 0051t1ve ccrrelatlon L

(r = .49) is observec between rates of unemolovmenc and abor—
thn charges, whllst a negatlve correlatlon ERlSuS between

'charges and per caolta G. N.P. (r = -.73). Tbese correlat;o“s

© are con51stent w1th the consensus 4-I:xecwv acpIVLng to abortlcn.

..4-



" pericd -(1941-1950).

-neither'the consensus nor confl*ct DOSlthn\.
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legislation.. A similar .situaticn exists during the next

L

LN

- . o -

A DOSltlve correlaelon is" eouna between unemolovment e
\— T
and-charges;(r = .DL) and ‘a necatlve one - between oe ¢a¢ita

. -

SG.Vi?.'andVChapges,.(r = -.2?).;-The éituation.ehanges_the:é-,

'

after.

: Durinc the oeriod 1951 eo 1960 a neaatlve relatlonshlo

lS observec between unemolovmen_ and charces Cr,=_‘.52}.‘,x

.necatlve correlatlon also exlses between ner canlta G.

and charces (r = .51) Comblned these are SuDDOIthe oF

~ -

‘Durind ehe period 1961 to 1973 a ﬂecatlve correlatlon

is also found between unemulovmene ané cha*ges (r =._-59)
-well as pexr canlta G.N.,. andé charces (r ;'-.88)- once agaln
Falllnc to suooore eltber-*heo*v e e f'

ﬁoubtlese,‘elemeﬁts other than the wealth of the nation -

or its unemployment level affected the abortion rate over the’.
périod under consideration. Over time.tﬁere‘has been a'gene-

" ral relaxation of some aspects of morality. ThlS may have been
i reSDon51ble for a. greater demanc for the serv1ces of the abor—

.tionist whilst diminishing fear of sear;hing,one‘out. Methods
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3h_'of effecting an abortlon have changed maklng thJ operatibn_‘A

\
!

.safer - even under 1llegal c1rcumstances. :I . yecent veats;-

.ln fact,.several medlcal oractltloners hase admltted to:
";performlng abortaons under'illegal though surglcally safe
1cond1t10ns; Wlth the 1960 s came'the contraceptlve Dlll -
'an—event that would,lncrease substant;allv the ooportunltles
.for.sexual relatlons hllst reduc;ng drastlcallv the to:mer
hconseouenoes.' All of theSe events took placa durlngra perloo
of both r151ng costs and r151ng Lamllv beneflts.‘ These two "
:elements ‘may hork in oop051tlon on the abortlon questloa -}@
‘fewlth rzsmng costs resultlng ln the~demano for smaller ;amlllES"

—— -

and 1ncreased beneslts as an, 1ncent1we to larger ones.
Howevef,ithe fact is that, o»erall the enForcement data
related to prevalllng soc1a1 and ecOnomlc condltlons do not

lend support to elther the consensus or the confllct hvpotheses.



CHAPTER V

‘DISCUSSION AND CONCLUSIONS.

In dif ferentlatlng between the offence of orocurlng 4-he
'mlsoarrlage of a woman who was ou1ck wrth Chlld' whlch o

, carrled a death sentence, and one who could not be orovec to

" be 'Zuick!, whlch made the procurer llable to - be ...flned, o

" ‘imprisoned, set in and upon the pillary, oubllcklv or oriva—

,tély'whiooed, Or .to suffer one ox more or the salu ounlsh—-

~'-'ments, or mabe transported bewono the seas - for any ‘term not.

;e\ceedlno fourteen vears (Ch. III p. 64 suora), the lBOj'Act:-"
'é;Lora “lleﬂborough s Act - clearly emohasraec the lmoortance
i-offthe:‘oe tus in the leglslatlon. ThlS mav be 1nterpreted to_f
A7mean that An- so leqrslatlno 1t was the ourpose of the govern-.
ﬁenﬁ to’ ensure suffzcrent blrths o malntaln the labour force

y at-a:tlme‘whenjhumah_labour was.of great'importance'throughout

‘*Jtheﬂtommonwealth.u_:;~:  R ..

-
-

f It coulo also be Lnterpretea‘as a reafflrmatloh of the‘
\vaTue of human llfe and rts exteuslon to 1nclude the foetus.
The‘roroer:rnterpretat;ongwoulq-gerhaps support,the~vaIUe
1":Confllct E1tuatlon. .It wouldrbe'ih the intereet~of'the do-
'1.m1nant class to ‘ensure the exlstenCe of a. labour class suff1—-

c1entlv large to orovrde cheao labour for economlc act1V1tv,‘

whlle lt would be ln the lnterestsof the subordlnate classes



:to lrmat the number of chlldren to ensure a famllv small

~enough. to permlt them the oulet enjovment &f" thelr lrves.,f
' - The latter 1nteroretatlon WOuld perhans supoort the value
‘consensus oosrtlon unless'lt was assumed that’” human_lrfe

’ ‘had value only to a segment of thHe Dopulatlon.

‘The changes wrought 1n the abortlon laws in: Canada overl
'the vears have been few and far between._ ere changes ln:

"anv other'tvoe of law t_hese can*be seen as’ changes 1n crlmlﬂ' o

jvnallzatlon or chances in . oenallzatlon._ Crlmlnallzataon .

. changes lnvolve alteratron 1n the range of. behav1our outlawecﬁ-
. resultlng 1n elther behav1our that was untll tnen legallv_7
N oermrtted beano con51dered allegal or behav1our that was

.

;untll then lllegal consrdered leqal. The flrst change;occur{

.o

'?red ln 1837 i o ju

~Tnislvear“aaw:a'decrease in’oenalization,rthe maxlmum
::sentence of llfe lmorlsonment reDlaced tqe earller maxlmum
‘sentence of death ‘ The second change occurred ln 1861.: An-n
famendment made it an of fence for a nregnant woman £o attempt
-:“to_procure her_own mlscarrlage with penal servrtude feor life
'ﬂas'tue-sentence. Thls law was dlrected at pregnant women
fand towards the protectlon of the—foetus. ‘This amendment
-

came thlrtv vears after Lord Landsdowne 5 Act declared that

a woman could become an accessorv beFore the fact to . an

1)
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. abortion performed upon her.

The Crlmlnal Code of 1892 saw. the thlrd change.“ There
7_ was a reductlon 1n sentence for a pregnant woman. attemntlng
to Drocure her own mlscarrlage, or bermlttlng another to

attemot lt.. The sentence was reduced from Denal serv;tude

for llfe to seven vears -1morlsonment

~rom 1892 untll lQSo 54 anart from changes to sectlon
1umbe*s, there wWas no change 1n the law Qr nenaltles respec-
L.lng abortlon.'_The revision of‘the Criminal Code in 1953-54
saw.e chenge‘bnt-chat was cnly reduction in the sentence for
a woman attenpting-co'pfecure her own miscarriage. In this
revision the term "unlawfullf".nas omitted from section 251.

.

Prior tev this it had been an offence to "unlawfully"
edminister.any drug or other noxious thing, or fo "unlawfully"
use any-instrument with intent to procure a miscarriage. The

omission of thi;Hterm caused much concern to the medical pro-
fession.since their defence to a charge of abortion was assu-
red where the Crown failed to show that it was performed un-
lawfully. Hansard reveals that the government was removing.
what appeared to be a fairly broad defence for the medical

profession and replacing it with the legal principle of

"mens rea" whereby the burden upon the Crown was limited to



show that an abortlon was oerformed by She- w1th gullty 1ntent
- be it a medlcal practztloner or-otherw1se. The ellmlnatlon
of that one word from. the reVLSed law put an. 1mmed1ate flame
-Vto tHe abortlon law revision. movements that grew to be so

vocal in the followlng years._

Major chanoes ih the law on abortion}were made in 1969.
In that vear abortion‘law.was;liberalized oOnsioerably by
permitting abortions;under certain coaditions aﬁa at certain
locations.r Subeectlon (4) of- sectlon 251 of the Crlmlnal
Code allowed that .a ouallfled medlcal practltloner who was
not a member oﬁrwhat was to be a 'therapeutlo.abortlon com-
mittee' could perform an atortion in cases whe;e such a
committee for an accredited or approved hospital “...by a
majority of’the members of the committee and at a meeting of
the committee at which the case of (a pregnant) female person
{(hagd) beea reviewed, {and had) by certificate in writing-
stated that in its opinian the contihuation of the pregnancy
of such female person would or would be likelv to endanger ter
“life or health...". The new section also introduced a fresh
burden upon the Provincial authorities. To them came the
task of 'policing' the therapeutic abortion committees where-
by "The Minister of Health of a province mav by order (a)
require a therapeutic abortion committee for any Hospital in

that province, or any member thereof, to furnish to him a
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‘”c0pv of anv certlflcate descrlbed ln paragreph (4)(c) 1ssued
':;bv that commlttee, together w1th such other 1nformat10n re-
,hllatlng to the c1rcumstances surroundlng the lssue of that
5-'cert1f1cate as he may requlre, or (b) require a medlcal prac-
;'Etltloner who, in that nrovxnce, has Drocured the miscarriage

Tof anv ;emale person naned in a certlflcate descrlbed in para-

&

- graph (4)(c), to furnish to him a copy of that certltlcate,

together with euch other information relating to'the preocuring
0fjthe miscatriage ae he may require."‘r(s;ZSl (5)). The
'therapeutic abortion committee“,'according to section € was

to comprise_not lees than three“qualified medical‘practit}oners
appointed by the beard of the hospital for whom the decisions,
would be made. The law did not regquire the presence of a
gvnaecologist on the committee - in fact, since committee
members were excluded from performing abortions, accordin o)
subsection 4,-few gvnaecolegist were likelyv to be found on

those committees.

Prior to the 1969 amendment, considerable debate, both

in the House of Commons and outside took place and a numBer

of divergent opinions were expressed. By the mid '60's three
focal positions had developed. 'There were some whose opinions
reflected the position of the medical'profession, that abor-
tions should be available in limited circumstances and under

controlled conditions:; others who agreed with the thrust of
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the women's movements argueﬁents - that the issue was not so
much a question of the rights of the unborn as it was to do
witﬁ the rights 5f the born - the pregnaht woman, ana a third
group representing principally the pqsitiop of the Roman
Catholic church that an induced abortion was wrong under any
circumstances. |

These positions were reflected by various‘mémbers 6%
the ﬁoﬁse ¢f Commons. Generally, the éhxee pri;ate 6Emb§§s'
bills into which hearings began in 19867 presented the,gg;ie

tion of the medical profession. Grace MacInnis (N.D.P.)

followed the C.M.A. recommendation tﬂéé grounds for abortion
should include health, deformityv of thg foetus, and'pregnancy-
resulting from sexual assault.  Ian Wahn (Lib.) wanted an

act to clarify the 1853-54 legislation which had caused so
much concern to medical practitioners, and H.W. Herridge
(N.D.P.) hoped to make aborition easier +to obtain, but was

against abortion on request. -

The Minister of Justice, Johrn Turner also supported the
position of the C.M.A. when he informed the House that one

of the overriding purposes of the proposed (1969) legisla@;on'

-t

was to clarify the earlier law - to permit abortion “...under

the restricted circumstances where the mother's life or \

health might be in danger.” (1)
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Three‘months lateé, however, in April 1969 Turner went
‘bevond support for women's health and saw abortion as a
quéstion of morality related to freedom of will: “"Who is
to decide when morai responsibility exists in ferms of free-
dom of will, and when it has to be diluted in human terms
because of environmental or physical causes?...In a plura-
“listic society there mav be different standards,-differing.
attitudes and the law cannot reflect them all." (2) Several

spoke to the rights of women as being paramount to this

~ .issue. Gordon Fairweather (Con.) claimed abortion to be a

mattef*"...which concerns sometbing womanhood should
decide..."-(B) Robert McCleave'(Con.) maintained that *...if.
a Romaﬁ Catholic woman feels strongly enouéH about her reli- |
gion, presumably shg would not consent to an abortion in any.
case:" (4) David Lewis (N.D.P.) urged "...that we do not

-

term public. crimes those actions which are matters —fer an

Individual's conscience." (5) Stanley Knowles claimed that

L
"...this 1s a human and social problem to be dealt with in

& humanitarian manrner.” (6) It was two years after the 1969
amendment that Prime Minister Pierre Trudeau expressed his

A ’ .
position on abertion succinctly, indicating support for the

stand of the women's movements: "I don't feel I can speak

with great authority on this because I am not a woman." (7)

The third group of M.P.'s maintained; as John Diefenbaker
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did, that abortion should never be legalized.e-Most'who- / \;-
“held that position rooted it in religious doctrine. .The

teachlngs of the Roman uathOllC church were the ‘basis of
arguement of the Ralllement Credltlsee members, all of

whom spoke agalnst the proposed amendment.

- X ¢ - / . ' i ‘ | ‘ | ";’
A few, such as ‘Mark MacGuigan (Lib.} expressed personal
'compromise.l'Personally-opposing the Bill since he believed-
C ) o I - . .
"...the foetus is an actual human being from the beginning...",-

- he. proposed that the new.legis;atibn was necessarv’ tc ensure

that “;..abortions now taking place in the hosoitals...accor:-

"

ding to the best .canons: of medlcax practlce... were. clearlv
WIthln the law - a DOSltlon ultlmatel» subportlng the medl—'

- cal profession (8). . | | . ',\

anmlnatlon of cases heard in or aomealec to hlgher
courts revea‘s three general lelSlonS. The first 1nclpaes-
‘cases heard prior to the 1953 54 revision. Up to that peoint

- courts were generally engaged in 1nteroret1ve and definitio-

*Q\} issues. The early cases set ou; what was included or .. : s
excluded bv the terms 'substance' .ané 'means', and what was ~ B 1|

| e e L R .
theant ‘byithe term-'noxxdus thing'.. In one 1914 case 1t was

0

'degieeafthat corroboration was‘nOt.requi:edixla charge of
-, procuring an abortion. -- In a 1909 case a physician, charged

with the principal offence‘relied upon the presence of the

-
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- . - -

.word 'uhlawfﬁliﬁ in the procuratlon sectlon.- It was held

_that 51nce the Crown falled to nrove that the abortlon was
R ‘-\

not. necessarv to save the woman .8 llfe,_the defendant

McCreadv should be dlscharged

- am X -\- ‘ y

-‘\

The perlod from 1954 untll 1969 saw, generallv ‘a flrmer“

. tone Iﬂ ]udlClal 1ntercretatlons.{ Althouqh it was stated 1n

a 195/ case that there was no. materlal drfference ln ‘s, 30;

-

_ oF the l92r Code and s 237 of the 1953 54 Code, a change in

llnternretatlon of the law bv'the Quebec Court of Appeal is
A 'I .

observec.j In the case of ar1v1ere V. R., at varlance hlth

' earller cases when lt was ﬂecessary to Drove the 'means' bv
whlch a mlscarrlage has Drocured hhen a Dartlcular means was

alleged the Court ruled the Crown was not reculred to spec1fv

' * *
the means used. Durlng the, ne\t few vears seve ral cases

were heard b» the hlgher courts - addre551ng the 1ssue oF:

'means It was c0ns¢stentlv held that it was not onlv un-.

- -l .".' ~

necessarv to soec;fv ‘the means, but also not required to prove
-, L -

) that the instrument or means concerned wculd An factt'suc?.

& \.( . .
cessfu&13 induce a miscarriage. A

1568 was. a vear*when abortion was belng hotlv debated
N e a \. .--- .

l;bﬁlhnln,and out of Parliament. In that year a drug store -

Y

emolovee was convicted of.subolving'miscarriage(fispduc1ng

pllls to a policeman pos;ng as the bovfrxend of a woman (a

Y



pollcewoman) whom'he claImed to be pregnant.? There have been -;
few cases of the use of agents provocateurs 1n abortlon
~"cases, and thls case came at a crucral tlme 1n the hlstorx

'_ of abortlon leglslatrcn. N

The thlrd - post 1969 - stage sah popular 1nterest rlse j

' Qlth the deflant act1v1t1es of Dr. Henrv Morgentaler. ‘As

Maclean' s magazrne s Mary. Janlgan has sald "The hlstorv of

abortion law prosecutlon 51nce 1969 is essentlallv a hlstorv
. of Morgentaler hlmself." (93 'Followrnc'hls acculttal ln"
"1973 of a charge of performrng an 1llegal abortlon the Supreme

Court of Canada upheld an Appeal Court deczslon flndlng hlm -__:
h'gulltv - thlS contrarv to ‘the. orlgihal jurv flndlng Whlle a S
in jalT for that offence he was again charged and acqultted

by a jury. Once more- the case was appeaied ahd a new trial

ordered at which time a not quilty verdict was again returned.

CONCLUSION °

The first indication of support for either the consensus
or conflict theory cccurred ih 1837 when Parliament reducsed
theisentence for precuring a miscarriage from death to life
imprisonment. This reduction in sehtehce'may be suggesred

to weakly support the consensus position since there is

no indication of private interests affecting the decision.
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. .

A smmllar occurrence 1n 1892 mav be 1nterpreted.the same wav NS

'-//.
g

No prlvate.lnterests were aoparent 1n 1892 when the maxlmumx

penaltv for a woman attemutlng or Dermlttlng another to attempt

to orocure her own mlscartlage was reduced from llfe to seven T

_years 1morzsonment agaln 1ndicat1ng heak supoort for con—-

< ‘.."‘
" sensus theory- .

N

The'ekaﬁination of caSe law from the'iﬁtroduCtiOn of'

' fabortlon laws in Canada untll the Crlmlnal Code reVL51ow of

'-‘;1953-54 1nclcates a jud1c1al 1nterest ln 1ega1 1nterpretatlon

‘. f . ©

. and GEflﬂlthn and nothlng can be gleaned to suoport elther

"theor» from that e T J; f ‘ “'_ . o “-'ll : k.t:;"

- R . . -
. . . . . -

Analysis. of variables relatéd to the two theoriés in the
‘previous chapter indicates suppo:tffo:fthe-coﬁsensus theory
position during the period 1928 to 1950.

‘Based upon- these various approaches to this inguiry 1t may
be suggested that prior to the Criminal Code revision of
.. 1953-54, Canadian abortion law both in the books and in the
courts‘scpported the consensus theorv of -legislation.

A further reductlon in sentence for a woman at emptlng

tP procure- her owTl mlsca*rlage occurred 1n the1953/4Crnunal

-
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Cooe'reuision.r As before there lS no mndlcatlon of prlvate
1nterests assoc1ated wzth thlS change and once more lt

"mav be suggested that the consensus theory pOSlthn is.
weaklv supported by ‘the ohange.j' - L f‘_ .

L Between 1954'and‘1969 the oourts are, generallw, seen
W to develop a con51stentlv flrmer apollcatlon of the’ lam, but

there is no evrdence a55001ated w1th thlS to offer suooort

for elther of‘the popular theorles.

The statlstlcal analv51s also falls to supoort consensus

or conflict theories from 1951 untll 1973._

"

Both the consensus and confllct theorles DGSlt the’ exls-"

tence of value dlfferences.- These olfferences are resolvec;f.
-f f*om the consensus v1ewp01nt bv the dlfferrng groups comlng f

A‘;..to del1berat1ve agreement to llve together in a soc1etv,

: each g1v1ng up somethlng to gain somethlng else" (lO) ‘The:A
dlfferences are resolved from the confliet: p01nt of view by
one group-lmposing its wall on the others. Both these aporo—

"aches look upon the’ lah as oerformrng a peace- keeolng and
soc1al harmonlzlng function —'establlshlng in one way or
another certamn szmole fundamental rules of llVlng together.

But.the law.performs two other.funotronS'as,well. It performs

. a cenflict resolution funotion;'proViding the principles and.



'Eprocedures ﬁor confllct resolutlon between 1nd1v1duals and
_;grouos., It also serfo rms. a resource allocatlon functlon
:guaranteelng and crotectlng exlstlng eroductlon relatlonshlns
',anc"wavs oF elstrlbutlng resources at various eegrees, as
-varlous tlmes and varlous Dlaces (11).

_Focusing on this ies; fencsiop{,murk (12)‘§oints out
gfhat'"..;the empirical reality of law...apparently well
unéersﬁoed:iﬁ.practice‘if'not‘in,theery;..seems then, to be

_ _ _ . _
thet it is & .set of feseurces.for which people contend and
~with which-shey ere‘beﬁter able to psomote their.own ideas
endfinterests_against others.f.to'ﬁave and exercise power.'
. From this poinf'of.view legislative changes must be seen
involving not a value crisis but a hegemonic crisis challen-
glpg ‘not cherlshed values but the exlsblng(mower Structure,
w1th the value crisis appearing as the surface manifestation
of the deeper hegemonic one (13).

As has been pointed out easlier, real changes in-abor-
tion laws began to occur onl§ with the 1953-34 revision of
the Criminal Code. That revision deleted the word 'unlawful-
ly' which had prefaced the offence of using or administefing
anvthing for the purpose of procuring a miscarriage. The

revisionm apparently caused considerable concern to members

of the medical cerofession resulting in the growth of the

- .



'powerful medlcal lobov group. The organization of the group
saw the development of other well financed ané organized
-,

Llobby groups.

Women' 5 groups jumped into the debate with both feet
followmng the publlcatlon of F1n1ga1 s pro-abortion artlcle
in Chatelaine ln'August 1959.' It seemed however, that for
every such group;dn favouf of e;sier abortions one would
sprout,up.aéainst it. The lergést group of all was the
Naticonal Council for deeﬁ which advocated the legalizaticn
of abortione. Other groups supporting that position inclu;
ded Planned Parenthood and a variety of Women's Institutes.
Lobbyihg_against abortion were the numerous Catholic Womeo's

LeagueS,_Action_Life and the Coalition for (the Protection of

Human Life. 1

The United Church vocalized its position - that abor-

tions should be allowed for physical and mental reasons - in
1%60. Throughout, hoﬁever, the Roman Catholic church maintai-
ned that abortion was contrary to the will of Ged and should

not occur.

In 1963 the Canadian Bar Associdtion spoke of the need
for amendment of abortion law. Disputes within that Associa-

tion, however, led the B.C. Catholic Lawyers' Guild to voice

N .. !
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its opposition to further liberalization. To_thq,present
day the powerful legal lobby group is widely spli£ on this
controversial issue.

That same vear, 1963, saw a deepeniné‘in the inj%ivement
cf the Canadian Medical Association. That group adopted the
proposél cf the OntariQ_membership that the subject should
be studied by the medical professionals. The appointed-com- .
mittee developed a position fundamentally the same as thgti
which was later written into law.

The Church of England's reporf was issued at .the end of
1965 rejecting abortion oﬁ demand, for the victims of. crime
or where there is deformity of the foetus, the reasons pro- .

poséd by the Canadian Bar Association as greunds for an

abortion.

In recent vears, however, those with the greatest interest
in this debate have clearly been women - whether for or against
abortion. ‘There is no denving that, wgatever one's religious
or philosophical beliefs, it is women who are at the centre
of the issue, and we have witnessed a transfer of'emphasis

from the foetus to the rights of women in general, pregnant

ones 1in particular.
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Wheg‘thélﬁéwipéhcératié Party revised its manifesto it
cleérly sf;tea_ifé;pésiiibﬁ.that péppie sﬂould have "...the
right‘of.chdice'iﬁ repfgdﬁéﬁivé matters,” and that it "...
unequivocaily‘suppdfﬁs.the;fighﬁ of ﬁéﬁen for freedom of
choiée_on (5bor£ion);"ﬂ(l4) Dr. Morgentaler has claimed
that his struggle is not one concerning pregnancy.or a foetus,
but a fight for ?...women'é struggle for reproductive digni-
ty." (15) - |

.Even the anti—abértion movement has shifted its direc-
tion Slightly claiming it a "...political fact of life;..
that pro-life advocacy is really a form ¢f selling, and as
distasteful as it may éeem, shéuld be treated as such. We
are selling a philosophy of life which invoives not only
being "anti-abortion", but spéaking out on issues such as
infanticide and eu£hanasia, and working towards a truly

caring societv." (16)

The effect of all these developments_as revealed. in the
debate on the 1969 revision had been to pull parliamenﬁérians
in three conflicting directions. As this study has indicated,
a number of members of parliament expresséd support for. the
position of the Canadian Medical Associatibn - abortion undef-
certain circumstances. Others argues for the stand of the

"pro-choice' women's groups-abortion to depend on the desire -
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of the woman. A third group who were against ébortion stood

behind what was essentially the position of the Roman Catho-

lic church - no abortion at all.
Collectively, the enactment of the law, .the activities ™
in the courts and the interpretation of statistical data
associated with this period suggest that-there is no firm
support for either the consensus or conflict theories leading

‘ .o . .
one, once more, to consider. the existance of an alternatiye

interpretation of these events. .

-

"Little can be said of the post - 1969 period. The deba- *

~

tes continue - Morgentaler continues +to challenge the law
ané Borowski continues tc challenge Morgentaler, without

any resolution in sight.
Y

v
-

The issue of rights has been directed to the Supreme -~
Court cof Canada with Morgentaler's case, and both sides in>

the.debaﬁe claim the Charter suppof%s theig ﬁbsition. The
pro-abortion lobby claims that the s.7 Cbé%ter guarantee of
'life, liberty and security of the person'\supports the rights
of women to control their bodies, the anti-ébortion group
maintain that for such an arguement to succeed there would

need to have been an earlier finding along those lines, or

such a right needs to be "...deeply rooted in the traditions

v
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or conscience Sf this country" which, they claim, is not .

so (17).

It was recognized by Vold that there will not élﬁéys‘
be unilateral success in the quest to degign 1egisl§tién -
he identified the outcome of group conflict as either'f:;.
utter defeat and destr@étion or subjugation for the dther
side," on the one hand, or "...something less conclusive and.
decisive, a stalemate of compromise and withdrawal to termi-
nate the conflict with neo final settlement of the issues iq;
volved" on the other (18}.

?

Turk, however, maintained that power must nbt exist as
either "...an excessively coersive, power relationship or an
excessively'consensual.egalitarian relatignshipf'(lS) sugges-
ting the existance of a third possible situation.

Hérbert Spencer, at the begigning of this century prof-
fered that "Mavbe we should speaﬁyless of consensus énd more
of compromise" (20). He, of céurse, locked upon compromise
as a part of the process by which consensus is reached. Com-
promise, however, need not end in consensus nor need it .lead
to a "terminétion of the conflict without a final settlement
of ghe issues" as Vold claims it does. The compromise could

&
resplt in movement of the debate from one set of values to

-
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another by conéidéring'the beha&iour involved in‘terms of a
set of values‘more pertinent to ghe emergent hegemonic
crisis and far removed from the implied value crisis. This
is what is occurring in the case of aborti&ﬁ laws in Canada.
The behaviour uﬁdex scrutiny - abortion - no longer invol-
ves the questioning of the valués that ié once‘did - the’
life of an unborn child, and the problem is no longer one
¢f pro or-anti abortion. 'The value involved is becoming
more and more one of a woman's right to do with her body
what shé‘#ould, and the problem is becoming ong of pro or
anti choice;

&

. The focus of the debate is shifting from the unborn
child to the pregnant wdman, from human life te¢ human rights.
The hegemonic transforhation converts the problem of abortion
into one of women's rights and obscurés its connection with
the value of human lifeﬁwhich continues as a cherished
value.

v

The socio—légal compromise witnessed by these events did,
-}
albeit temporarily, and to a limited degree, resolve the
conflict. Abortion is an issue which will, probabiy, never

be resolved to the permanent satisfaction of all.

'
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We are, after all, politicians, not phi-
losophers, and while we may look for

the best of all possible worlds, we may
-have to take second~best. Compromise

is possible if it looks in the right "
direction. '

Pierre Elliott Trudeau
10th January, 19669.

167
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