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\ CHAPTER T

\\'Infroduct;on . s -
. : p

" The purpose of thls the31s is to throw some light on
f,the exlstlng controversy regardlng the traditional consensus
thegry of law and the new conflict theory of leglslatlon.
The method will be essentially historical and confined to one
-type of leglslatlon——drug laws--ln one country, Canada. The.
the31s will attempt to show how drug laws were enacted; who
were_the main actors; what were their motives and arguments:
and whether the.enactment of drug legislation was based on a
consensus of norms and values or on conflict of interests;
brug legislation was chosen as a test case because it
can be investipated as the enactnent of a new-iaw rather than
a change in an existing law. It is also an area in whlch w1dee
spread controversy exzsts both about the taklng of drugs, and
the effect of drug leglslatlon on individual freedom and the
content of law itself. Finally, whereas in the year 1900 not
one single pers0n was in a Canadlan prison on acoOunt of the
drug habit, today there are hundreds of persons in our penal
institutions as a result of drug legislation.

The controversy regarding consensus and conflict

extends beyond the cgﬁminal law. Two different explanations QT“\

t

of social groups and social norms, of which legal norms are :;9,1

just a part, coexist at present. Within the more specific

)

\



domain of the criminal law, consensus and conflict theories
have had somgwhat'different meanings, and the same applies to
the corresponding schools of crimino}ogy.: X
Traditional eriminology, which reflects a consensus
perspeétive. has focused on the nature and circuh;tances of |
theggrrant individual, on the degree to which his criminality
was within him or was the result of the influence of his own
. environment, and on the view that behaviours defined as )
criminal reflect a general cqnsensﬁé of disapprobation. it
has concerned'itsélf with the structures created to counter
criminal behaviour, to presgrvé social order and decency, %o
protect persofis and property, and %o pfovide occasional adjust-
ment to the criminal justice machinery. The idea of criminality
1 ’ . R .

within the person or his environment is the hallmark of the

consensus view of society.

The focus of traditional criminology has been challenged .

by theoreticians who support the confliect view of sqciéty
that criminality is defined by a group different from the one

to which the offender belongs. They have suggested that
$ .

normatlve social problems have been defined in other terms
by those 1nd1v1duakswho have the power to do so and that the
crlmlnallty of most offences lies not in the intrinsic nature

of the act itself buf in the dynamies surrounding the legal .

b

deflnltmon of the act. ‘ z

-~ -

Whether crlmlnologlsts subscribe to the confllct or _

—_— T
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consensus persuasion. some of their prime concerns are w1th

. stablllty, justice, and the social order. We seek the ideal
of Justlce in our SOClal relations. The materlallst s p051—
tion hdds this to be an 1lluslon created so as 'to deceive the
puﬁ%}c and to facilitate a‘soc1al consensus. Instead. we
have .law and legal procedures. the legitimacy of which is
derived from the authority of’the state.,-Criminal law varies
from time to time and from place to place, and thls ralses
questions as to its objective 1eg1t1macy. The spe01al Dro-
vince of law is ideals and concep;s while that of the social
sciences is observed reality. Law\and moraLity.define what
we ought to do, the social sciencesxdiscoyer what we actually
do.. Cri;inology attempts a link ofha|marriage between law
and the social sciénces in which socia; ideals are sought to
be reconciled with the social reality.\\

A sociological analysis of empirical events should’
facilitate the clarification of a major qdestion--if all acts
are not objectively criminal, then we must*ask ourselves
why is it that an act becomes defined as criminal? or what
are the factors and dynamics involved in the criminalization

.of a particular act? Chambliss points out that this is the
starting point for all systematic study of crime_and criminal
. behaviour (i; p. 102). Nothing is inherently criminal, except
in the societalrresponse. and if we are to explain crime we

must first explain the major factors and dynamics that cause
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some acts to be defined as crlmlnal while others are not.

© PFediw suggests that it is apparent that there is no
uniformity ln the major factors that influence the behavzour
Qf all states (2; 'p. 6). Nelther is there a coherent theory

that guides one to decide obgectlvely whlch'varlables are -

.most 1mportant in any particilar case. This leaves the

) .

analyst in doubt and 1eaves.the matter open to his own judge-

ment and interpretation, depending on the criteria and orien-

tation that he may bring to bear on the issue. Some things

are certain--that in all situatieﬁs there is an environment.‘
a groups of actors, snd rﬁere are decisionéinitiating struc-
tures sand processes whlch facilitate or constraln the flow
of demands that are generated within the soc1al structure ]
(3; p. 60). It is necessary “to explore the content and inter-
rela@iens—of these variables to clarify their influehees in
the formulation of criminal definitlons.

| This thesis will investigate the actors in the legis-
lative process, snd'the circumstances in wbich legislation
takes place, in an attempt to isolate the major faetors that
infiuence state behaviour, and to delineate these legislative
dyﬁapics by way of a historieal-developmental perspective.
Once the major factors and the_legislative dynemics have been
outlined they will be analysed within the framework of the

consensus-conflict debate, to see whether evidence supports

one or the other more conclusively.



Legislation is a system of action‘that_pah be under-
'stood by looking systematically at what is taking placé at

all phases of the process. We cannot say that all iay)}eflects
vitél social interests. Lived experience indicates othefwise.
It therefore becomes necessary to'ianstigéte individual"
instances of the enactment of law to solve the debate not by -
polemic but by empirical data. A theoretical ;:;:i shouldl_t'
take into_account—the significant factors in the field and J
focus attention on the most important and real determinants

to try to‘divulge the inner workings of the criminalizatioﬁ

) procéss. If we knew in which circumstances different kinds-

L) -

of law emerged, we might be able to see the limits and uses

qf'our elementary views of order'to'prepare the way for thei; AN
reassesspent. We could then ascertain the basis of a state's

- validity when it claims to act in the name‘éf the public

‘good. _Finally, we may be able to‘point qut which conditions

no longer apply so that the community need not criminalize

its citiﬁens uselessly. h o -

Chapter II will examine the claims of the consensus
and conflict theories and ‘summarize ther factors that will
éupport their position. In Chépter III the events will be
outiined from a histérical-developmental perspective, using
data consisting of excerpts from the legislatiﬁé debates,

_and the actual laws passed, to record the progress of drug

legislation. Chapter IV will specify the actors and under- '

i
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take an e;iaianation of the systemic factdrs that motivated

" drug legislation in the first quarter ofjthe twén‘tieth ' .

century, and the dynamics which resulted in .fhe' d.efinition

of drug offences as ecriminal, using a r constructa.on of

events in Chapter III. Chapter V will summarize the flnd:.ngs

. to show' whether the data on drug 1egi/ ation supports '}:he

“consensus or conflict position f.nd the implications that

follow. _' S, ' <
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‘CHAPTER -II .

Congehgug and- Conflict
: } Lot . ) ’

~

 What is the relatlonshlp ‘between law and the social
order? and what does the cr;mlnal "law rspresent? Whose

1nterests does 1t serve?

- -

Dandurand says that the two models used to explaln

. -

_ 'the pers;stence of the soc1a1 order can be app 1ed as.

¢ -

.similar vein Jayewardene observes

parallels to describe the formulat;on of OfflClal criminal

_ definitions and to explain changes in the legal order (5i:

D. 10) "ﬂhese are the consensus and conflict modeks. Ina

-~

Recent soclialegical studies of leglslatlon or
enactment criminalization suggest that the
focus on people really begins at the rule making
stage. These studies are traditionally classi-
. fied .as reflecting two dominant schools of thought.

- The one--the value consensus model--argues that -
the law exists for and functions in order to se--
cure the common good while the other--the value
conflict model--suggests that the law exists to
enhance the goals of only some members of soclety
(11; p. 30}.

3

~

Before we explore the claims of these models of

social Qfder it would be of heuristic value to provide an
hiStorical_interpretation of the organization of societ& in
which to place the basis and development of the law.

PO

‘Rusche points out:

Important peculiarities in the contemporary
crlmlnal law cannot be explained without a

-

~
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historicad framewbrkt..That our ‘criminal law
exists in its present-day form is to a large
extent- comprehensible only through an appre-
ciation of its origins and development. Its
present form is, to speak, a projection of %he
past...Without a historical ,overview, it is -
impossible to rationally explain an imcompre-
hensible state of affairs (22; p. 5).

< . -
Law_and the Organization of Society - . ' k4

s

Primitive man was dominated by two fears--of the

‘physical ;pd.éf the unknown. In Van Loon's words the inves-

T

tigations of explorers.show that:

Primitive man was an abject and miserable
" ereature who lived in fear and died in terror.

Defenceless against microbes and mastodon, ice

and heat, he was able to survive because he was
able to sink his individuality into the compo- .
‘Site character of the tribe...the individual counted
for nothing, the community at large counted :

- for everything and the tribé became a roaming

- fortress which lived for itself, by itself and

of itself and found safety only in exclusive-

ness (27; p. 22). - . -

The first rulers were thé chiefs of these roaming . -

; tribes, safeguarding them against phySQQal danger. Primitive

o man relinquished-an part -of his personal authority.to.the

leaders of the tribe, thase persons he considered sfrbng and

iﬁtelligent enough to make quick decisions to mobilize the

© tribe's manpower to ensure'its,survival. This was the basis

of the political authority of leaders.

" In addition to the burden of physical survival,

pr;mitiVe man laboured under the burden of psychological fear

of the unknown. Van Loon suggésts that since primitive man
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had no insiéht'into causes and effects he reduced every event
to the intervention of invisible spirits and lived in con-

stant fear of misfortune that comés as a revenge of the Gods:

"It follows that a soéiety in which'everything happens as the

result of direct ;nterférénce of an invisible 5eing must
depend for its continued éxisteﬁce upen a strict obedience
of suchllawS as seem to apﬁéase the wrath of the gods" .
(27; p. 24). To assuage these fears myths were created by
leaders so that man would kn;% "what they were to believe
about this universe, what course they were %o steer in it,
what in this, mysterious life of theirs they had to hope for

and fear, to do and forebear doing” (9; p. 170). On the

basis of these myths, these explanations and assurances,

leaders were accorded spiritual authority. They dictated
taboos, or laws to be observed, which‘in time came to be
accepted because they had ﬁeen hﬁnded down by ancestors and’
it was their most sacred duty to keep the law intact and

hand it over in its present and perfect form to all their

children (27; p. 24). Further, in order "to prevent a change .

in the laws and other established forms of'society immediate

punishment of those.who refuse to regard common police

regulations as an expression of the divine will“l was
required (27; p. 24). |
Political authority provided protection, stability

and ofder. Spiritual authority provided unity and guidance.

S Erars o b P,
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In return the leaders wefeeexpected to function as revealers
of spifituél'tfﬁth. as' promoters of haterial progress andy as .-
levellers of'uneqﬁaleconditions. It was assumed that they
were better able to know good ffom evil, and would choose
éood., Further they would not judge_ necessarlly on ev;dence

of the senses but on the feellng of rlghteousness and equlty.

In time there evolved a polltlcal and ecclesiastic authorlty

'_whose bellefs, ideals and values were henceforth to be the

‘norm of social life, as well as the 1dea that the authority of

leaders came from the gods, and later from God. Rellglous

fervour.explains the splrlt of deference and dlsposztlon to '

-

obey that was conceded to rulers. Tytler says-'

The Priesthood was anciently exercised by the
chief or monarch: but as an empire became ex-
, tensive, the monarch exercised this office by
his delegates; and hence an additional source
of veneration for the priesthood. The priests
were the framers and administrators of the
laws (26; pp. 19-20). ,

i —

Society, then, was based on spiritual as\well as
temporal relatlonshlps. and hence the 1nclu51on of a strong

morzal element in the norms of social life became enshrlned

- in law. The concept of morallty, inherent in rellglon. moral

-pﬁiloéOPhies and metaphysical beliefs legitimized the value

system; and values legitimized the power system. Legislation
is the official. pronouncement of the power system. The body
of rules that accumulated as a result of official pronouneements

has evolved into what we now accept as the law, a product

-
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of ;oéiél interﬁction”aﬁd,a social force operating in its
own riéht.- h .
| As. for the emergence .of criminal law Quigney cites

Calhoun: c |

The turning point in thé emergence of Criminal

law in the Western World occurred in Athens at - #

the beginning of the sixth.century B.C. when in

order to forestall a possible revolution, the

ruling aristocrats granted citizens the rlght

to initiate prosecutions with the support of |

the state (19; p. 5). . : ‘
Quinney polnxs out that from this poxnt onwards "the right to
act against a wrongdomng was takemnr out of the hands of
“the immediate victim and his famil§ and was Znstead granted
to the state, as representative of the people” (19; p. 5).
‘This right'was not universal in that it was gfanted oniy
%o citizens. “

The advent of Christianity, its members forming a
ninority group, brought with it the desire to éecu:ﬁza
greater measure of universal justice and an attempﬁito
separate the spiritual and political authority of leaders, as
exemplified in Christ's exhortation to give unto Caesar the
things that are Caesar’'s and to God the thlngs.that are God's.
However, when the church became a force to be reckoned with,
when the interests of church and state coincided, when the.
Popes of.Rome became temporal ruleré—%hemselves. then the ‘
church fostered the idea that 'all aﬁ;hority, whether femporal
QT spiritual;-is ultimately derived from God. This divine

a .-
h



derlvatlon of authorlty gave- the state and. the law a moral

] character and a moml functlon on Whlch a consensus was based.

In modern tlmeg there have been serious @efiétlons

in both the spiritual and political authority of rulers.

The mind ofwgﬁbrn man is mainly directed at things immediately:

before him. -Cdnsiderations of Heaven and Hell and a fatalis-

tic acceptance of his lot-are no longer primary motivators.

' Religious leaders are no longer felt to'rule by divine<right.

Instead_th%y are felt to rule in the service of all and at
the choice and'behest of the masses. Stripped of a consider-
able amount of the metaphysical and moral basis-in-which its
values are .couched for many individuals, legislation and
law now rest on their own merits. The decline of the spiri-
tual authority and the new character of the politicéi power
leave the traditional postulates of a consensus on values
open to serious doubt, and conflict tﬁéorists have risen to

take up the challenge.

The Consensus Perspective

The discussion about the emergence of law and the
organization of society showed how fears of the physical. -

world and the unknown led to a consensus on metaphysical »

postulates, on moral values, on law, and on government-as the

arbiter of ultimate authority. It also suggested that in the

process of evolution deflations inh absolute conceptions of
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boxh the splrltual and political authorlty of rulers cccurred
and the tradltlonal basis of consensus has been undermlned.
Roscoe Pound. the pre-emlnent spokesman for the school of
soeiological jurisp}ﬁdenee. recégnizes this as a transition
from a “theory of fundamental law of eternal and- absolute
valldlty [whlch] had been rooted in the legal mind" to the
emerging fpopg}ar theory of soverelgnty...whlch refers ever&-

thing to the will of the people" (17: p. 91). Pound SHITS

‘up the effects of.this change in perception and the reaction

to it: _ . ' ~

When absolute theories began to be discarded
and ultimate authorities were no longer re-
cognized; when moreover, classes- with diver-
gent interests came to hold diverse views
upon fundamental peints, natural law in the

. eighteenth-cent became impossible. Accor-
dingly in the nineteenth century the historical
jurists threw over ideals entirely and meta-
physical Jurlsts sought to deduce natural law
from some fundamental conception of right or
justice (13; p. 628).

With the rise of the social sclences at the beginning

of the twentieth century both jurists and social scientists

sought a rapprochement of their ideas to account for the

social nature of law. Quinney states that {the ideas of

the early soczologlsts dlrectly influenced the devé/;pment

of legal philosophy that became a major force-in Amerlcana
legal thought--sociological jurisprudence" (19; p. 21)

From a legal standpoint the werk of Pound, as exemplar of the

sociological jurisprudential school of thought, is the basis

- LT 14
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on which the perspective that we refer to as the consensus

or valueéexp;eésibn model’ of social order resté. From a

sociologicai:standpqint. Chamﬁliss‘conéidefs Emile Durkheim
the leading exemplar of the structural-functional school of
thought an@ his work the outstanding example of the systema-

tic analysis of law from the consensus perspective (4; p. 96).

Pound's Sociological Jurisprudence -

Pound suggests that while there are a number of meanings -
to the term law:

The jurist is concerned with three, the regime
of 'adjusting relations and ordering conduct
through the force of a politically organized
society, the body of authoritative guides to
decisign and patt3§§§ of conduct by which the
regime/is maintained, and the judicial and
administrative processes by which those guides
_are to!be determined and applied. He [the jurist]
considbrs that,the three are to be unified by
the idea of sogial control, and this is done
by looking outside of the immediate science of
—.law- and calling to\ our aid a science of society.

We are to study 1 as a hi specialized
dern stated (18; p. 345).

control in the
ﬂqgmakes a digstinction between the two elements of a "

e

‘1egal'system--the enacted or imperative element and the

traditional or habitual element. The traditional element is

_;“fhemglder or historical élement'upon which juristic and

judicial development of the 1a proceeds by'analogya The

imperative element comes~about through legislation and "in

time, legislatio ecomes absorbed in the traditional

element of the legal system, and the enacted rule becomes
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a traditional principle or the theoretical ‘basis of a _

traditional doctrine (16; pp. 9-10).

Pound contends that "the grea% mass of law arisF;—;;. |
society in the form of a spontaneous ordering of sqéial '
relations” but also that "the state brings law into exis-
tence by creating ins%itutions through its power of compul=
sion éna provides them‘ﬁith a legal regulation” (14{.p. 136).
The -great mass of law that arose in a spontaneous ordering
of social relationships and enshrined in the traditional
ekement of the legal systéﬁ is the basis'of consensus in
society. The task of the imperative elémént in the iaw_is
to make justicg prevail by curbing the individual tendency

to ve self-assertion to satisfy individual desires.

Legislation is to be used as a form of social engineering
to satisfy the maximum of hﬁman_claimé and desires with the
minimum of.friction and waste; to accommod;te the various
interests which Pound sees in society--individual interests,
public interests, and social interests.  Pound writes:

Looked at functionally, the law is an attempt
to satisfy, tv reconcile, to harmonize, to
adjust these overlapping and often conflicting

- c¢lalms and demands, either through securing

- them directly and immediately, or through .
securing individual interests, or through de-
limitations or compromises of individual in-
terests, so as to give effect to the greatest
total of interests or to the interests that
welgh most in our civilization, with the least
sacrifice of the scheme of interests as a
whole . (15; p. 39). :

k]
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It seems then that ;he task of law is to “attampt)tq
bring order out of chaos for the-good of the state" (14 i
D. 136) and "to strive to maintain a balance between .con-
flicting and overlapping interests,"” a balance which would
be struck "so as to‘give effect to the greatest total of
interests or to the interests that weigh most*in our civili-
zation” (15:‘p. 39). Conflict tﬂeqr;sts would suggest that
the interests that weigh most are those of the holders of

power, and this to the detriment of other interests.-

Durkheim's Structufal-Funct;ongligg |
Chambliss outlines Durkh;im's structural-functional
consensus position which suggests that "community consensus
is the moving force behind the definition of behaviouf as
criminal and delinqueht" (4; p. 101). He states Durkheim's
central fhesis:

For an‘act to be a crime that is punishable

by law, it must be (1) universally offensive

to the collective conscience of the people,
(2) strongly opposed, and (3) a clear and
. ‘precise form of behaviour (4; p. 96). -

Chambliss lists the propesitions of the prevailing
view in modern social thought of both legal and social science

that is the essence of the consensus position:

1. The law represents the value-consensus of the
society, - : ’

2. The law represents those values and perspectives
which are fundamental to social order,

7,



3. The law represents those values and perspectlves
o Whlch it is the public interest to protect,

4. The state as represented in the legal .system is
' valuerneutral, and

5. In plurallst societies the law represents the
. interests of the society at large by medlatlng
between interest groups (4; p. 96).

Contemporary Cohsensus Theory

Contemporary.theorists have 6utlined the main features
of the consensus school of thought. Hepburn says that the
consensus theory of social order looks upon the criminal law
as a conflict regulator in which the interests represented in
law originate in widely shared and accepted customs of
. soeiety (7; p. 78). AKers states that the consensus approach
"views the law as growing out of normative consensus in society
and serving the broad interests and functions of society as a
whole" (1; p. 43). Akers credits Sumner with the classic
statement of the consensus explanation of law:

The content of law is formed primarily by the

'1ncorporatlon of prevailing "folkways and

mores"”, unformed intuitive standards of right

and wrong, crescively developed through time.

While not immutable the folkways and mores are

. persistent and slow to change: laws are made

out of and support the extant mores but legis-

lation cannot make new mores (1; p. 44).

Hills states that the value consensus is one major
perspective of legal scholars and social scientists used
“to explain the focus and farctions of criminal law and the

process.through which they emerge and change"(8; p. 3).
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He writes:

" The value-consensus position basically asseris
that criminal laws reflect those societal values

. which transcend the immediate, narrow interests
of various individuals and groups, expressing the
social consciousness of the whole society. The
legal norms embodied in the criminal” codes emerge

. through social change in response to the needs and
requirements essential for the well-being of the
entire society (8: p. 3).

He cites Jerome ‘Hall to support this view:

Criminal law represents a sustained effort to
preserve important social values from serious
harm and to do so not arbitrarily but in accor-

~ dance with rational methods towards the discovery
of just ends (8; p. 3). o . '

Hills also declares that the value-consensus tﬂeory
implicity assumes a model of society in which there is a
QelI—integrated, relatively stable consensus on basic values
among all segments of the society and cites an often quoted¥_
statément by Ffiedman that presents this posit;on: -

The state of driminal law continues to be as-
it should--az decisive reflection of the social
consciousness of a society. What kind of con-
duct an organized community considers, at a
given time, sufficiently condemnable to impose
official sanctions, imparing the life, liberty,
or property of the offender, is a barometer of
- ?he mora% and social thinking of a community
8; p. 3}).

Quinney agrees with Hills on the crus of the consensus
position:

Legal norms are an expression of those societal
values which transcend the immediate interesis
of individuals or groups. Legal norms .are seen
as emerging through the dynamics of cultural
processes as a solution of certain needs and



requirements which are essential for baintaining
- the fabric of society (21; p. 8). ~

. Chambliss affirmg.that the consensus model declares

-

that "community consensus is the moving force behind the i

‘definition of behaviour as criminal and delinquent” (&;

p. 101}, This mo&@l also argues’ that the state is value
neutral. He outlines the consensus position with regard to
the state, value neutrality and qonfliét:

Even if society is racked-by conflict, the state -
is itself value:neutral. Wqo mafter how antégon-
istic twwards one another thé several} groups in
the sociéty may be, on this much they must agree.
The peaceful settlement of conflict is befter

//,than violence and open warfare. The state, in
this view represents the entire population, but
only to a limited degree. Every. specific law or
activity of the state is value loaded but the
machinery by which the state comes to a decision

. to create and enforce any particular law is

itself value neutral, permitting conflict to
work itself out peaceably (3; p. 151).

A summary of the essential features of the consensus

perspective should Erovide a yarstick against which the

~ data on drug legislation can be tested to verify the .

consensus position. This will be presentéd after the sec-
tion dealing with the conflict”position when the essential

features of both perspectives can be viewed in juxtaposition.

A

The Conflict Perspective R ——

Conflict theorists do not dispute the functional

origin of the consensus position. Nor do they dispute the.




fact fﬂat_somé acts are objectiéely.céndemngble'in time and
place. They do point out, hoﬁever, that alllacté. even
murder. rape, assault and theft, have been permitted and
even encouraged byaglfferent cultures in some past time or
in some -other place.. Conflict theorlsts say that modern
crlmlnal law is at best only a reflection of former values
rather than presently held ones and they make a distinection
_ between ﬁQts that are "mala in se" 'or acts objectively con~
demnable. dhd acts that are "mala prohlblta“ or acts that
are condemned because they arise as a resul} of conflict
of interest.’ _ & |

With civilization, the subjectién of one's individuéli#y
to the idea of a common good glves rlse to conflicts of in-
terest and social problems. Accordlng to the confllct p051-
tion dominant elites choose to attrlbute social problems to
defects and inadequacies in people rather-fhan to defecté in
the social system, and this is used to justify an extension
of social control structures. Acts that arise out of social
conflict are criminalized to protect and perpetuate elite
inferésts, though ostensibly legiglatgd for the common good.
During this process there is no resolution of the conflict
as the basic conditions that éontribute to the conflict
are not addressed. ihe conflict itself is addressed and
forcelﬁ?comes the viable means of resolution, resulting in .

an exteésion of fhe conflict in the arena of the legal °

- .
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institution., Criminal law, therefore, islthe result of the

acti?;ty of various power brokers seeking'to resolve shcial

conflict in a manner that benefits their particula% interests;

Modern confllct theory is no. longer characterlzed by

the discuss1on of an entrenched monollthlc rullng class that

‘u.

metes ‘and- doles unequal“laws unto savage underllngs. Instead,

‘it is suggested that confllct in socmety 1s the result of a

struggle cetween }nterest groups, between- groups with power
and those withouf, and between'social and economic classes

in a structural hlerarchy for scarce economic and polltlcal

'resources. and that entrepreneu:s. motlvated by moral, poli-

-~

tlcal. economic or soecial’ con51deratlons, actlng alone or in

concert, 1n1t1ate the crlmlnallzatlon process. Underlying all
theorles in the conflict perspec¥ive is the fact of a power:

imbalance and domination of one group by another. On the

role of interest groups Quinney comments:

Behind the formulatlon of all-laws is an enter-
prising group that stands to beneflt in some
way from a.particular law. ..¢riminal laws are
formulated within a social context that in-
volves the promotion of the interest groups

in society (19; _Pp. 8-9). .

Unlike Pound's conceptlon of the law. operating to
accommodate divergent interests, Quinney believes that the
law ”secures.and perpetuates the interesé'of:particular
segments fof sccietji supporting one?ﬁ%inf.of view at the

expense of others" (20; p. 40). Supporting this position

#

-
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"receive the protection of the criminal law are ultimately

/
/

//‘

/,
s/

' Sellin points out that the social values and norms which .

»
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those which are treasured by dominant interest groups" (23;°

4

. 21).

Turk describes the relevance of power in group com-

petition to affect the legal system:

Political power determines legality. In general,
legislation is a result of efforts by various
parties to affect the process by which legal
norms are created...law is directly tied 'in with .

- soclal conflicts; legality depends...upon the

ability of some social groupings jointly to pre-
empt the machinery for creating, maintaining,
changing and. destroying laws. For the groupings .
powerful enough to have some impact on the legal -
process, laws will be rather satisfactory regu--
lative compromises. ' For theose groupings who have

lost out, or_ never really competed, in the struggle

to control legal mechanlsms. laws will be edicts.
For them to live in a legal order is to be

dom;nated (24; p. 32).

Commenting on the relationship between law, interest,

and power Turk declares;ﬁ .-

The empirical reality of law--apparently well
understood in practlce if not theory--seems,

. then, to be that it is a set 4f resources for .

which people contend and with which they are
better able to promote their own ideas and
interests against others...to have and exercise
power (25; pp. 279-280). : :

Recently, conflict theorists, such as Quinney and

Chambliss, have drifted away.from a pluralist concept of

lnterest group competition towards a marx1st orlentatlon of

class conflict.

Chambllss expresses a moderate marxlst view:
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The starting point for the conflict theory of
legal change is the recognition that modern
industrial societies are .composed of numerous
social classes and interest groups who compete
for. the favour of the stdate. The stratification
of society into social-classes-where.there are .
substantial (and at times vast) differences in
wealth, power and prestige inevitably leads to
conflict between the extant classes. It is in

. the course of working through and living with
these inherent conflicts that the law takes its
particular content and form. It is out of the ~
corfficts generated by social class divisions
that the definition of some acts as criminal
or delinquent emerges (4; p. 101).

An extreme marxist view of the purpose of legislation
is expressed by Hepburn:

An examination of the interests represented
in the formation and specification of the cri-
minal law at its inception indicates that such
laws originate as part of a systematic effort
by the state to exert coercive and oppressive
social controls over the powerless members of
capitalist society. On the other hand, a dis-
cussion of the interest preserved and enhanced
by the maintenance and enforcement of those
criminal laws demonstrates the marnmer in which
they serve to provide continuous ideological
and coercive social controls to preserve the
false consciousness within which the pdbwerless
resolutely accept and perpetuate the existing
social and domestic order. By both design and
function, the criminal laws are-an oppressive
+o00l, working to obscure the inegquality and
exploitation inherent in a capitalist society

(7: p. 77)- o
Jayewardene makes a distinction between the overt
-and covert functions of legislation. He says:

Outlawed behaviour seeks to restrain-and con-
strain the activity not of all groups in soclety
but only, of certain groups that have lost their
usefulness to society.” Hence enactment crimi-
"nalization comprises the redefinition of the



internal legal boundaries of the social space
not for the prevention of acts considered de- -
trimental to the corporate existence of society
but for the exclusion of groups that no longer
contribute to the social corporate. It is in
this manner that society seeks to ensure its -~ |7
corporate integrity. Enactment criminalization,
thus is an actus-status linkage utilized to
eliminate from the social corporate redundant
.groups indentifying them not in status but in
actus terms (10; pp. 8-9).

e

Studies in the Enactment /of Legiglation

Hall's study of the law of theft (6) and Chambliss®
analysis of the law of vagrancy (2) are classic studies of the
enactment and development of the respective laws. Hall's '
analysis of the law of theft differs from the traditional
legal approach in that it studies theft as a social problem
rather than within the conventional legal boundaries. He
addresses himself both to the dynamics of chiminal:ization in
the enactment and enforcement of the laws govérning theft
and the djnamics in the enforcement and enactment decriminali-
zation of capital offences. Hall stresses the imporfance of
social and economic conditions as they affect changes in
the law anq he attmepts to clarify thé political, social,‘
economic and religious events that affected the law of theft
in England. ~ ‘

The political situation in England prior to the fif-
teenth century was one in which the monarchy and the wealthy |

nobility exercised autocratic control over the populace.
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They .enacted and enforced legislation by viptue of thgir
pdwer. resulting from wealth and tradition. Few questioned .
the enactment of laws thaf benefited the wealthy dominant
class. The coming of the industrial revolution-brought new -
social relatiohs.and a new power group into being—-the.wealthy
mercantile class. Extant laws did not secure the interests
of this group. Hall outlines the Carrier case to show how
enforcement ériminaliiation reflected the new realities--a
gap in the law and the social néeds of the time (6; pp. 30-31).
Before 1473 it was no offence to come legélly into possession
of property and later conve}t it, but the judges 4in the
Carrier case deﬁarted from precedent and decided thd a
person who came iegally into possession of property and
- later converted it was guilty of theft, Hall contends
that the ;n‘ew laws against theft were precipitated by the
demandS'éf fhe new mercahtile-class and acceded to by the
KKing in an effort to win their suﬁport. '
The sanctions against theft thereafter increased in
number and severity to fhe point of excess. Studies have
discussed the'énactment of legislation in fhese fimes as fhe
means of resolution of class conflict--the haves versus the
have nots. The state did not need public support to legi-
timize ité éctions. It acted from its traditional position

of strength. Resistance towards excessive punishment, howeve

r
-seems_to have enjoyed wide éupport. and after much suffering, \
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resulted in the repudiation of a large humer of laws with

capi't:":xi f)e;nalfies. -
Followihg iﬁ Hall's footsteps, Chambliss.ﬁndertakes

a sociological analysis éf the law of vagrancy (2).

His stated intent is "to éystematidally analyse particulqr

legal categories, to observe the changes which take place

in the categories and to explain how these changes are

fhemsélves related-to. and stimulate, changes in the soéiety

(2; p. 6). He states that the first vaéréncy lawé;in'127ﬂ |

wefe'prggipitated by the economic necéssity of providing

the religious houses with some financizl relief from the

burden of’proéiding‘food and shelter to travellers, and the

'administration of written law began to fail. Though petty

theft was tied in with highway robbery and outlawed under the

umbrella of general dahgerousness. juries aﬁd some judges

did not 5elieve that theft was an offence which merited

capital punishment. Gaés opened betweeen the letter of the

. law and the social perceptipn of the time. 'Technicalities

and court-invented fiction were resorted to by the judi-

ciary, and juries brought in not guilty vergicts in the face

~of evidence to the contrary. Police did not always pursue

offences dilligently. .As a result, the statutory punishment ,

of the death penalty for most felonies; including theft,

was eliminated.

Hall contends that punishment influences the social

iy
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attitudes of‘the'entire soeiety by creating and enforcing
moral standards (2; p. 294). It may be that when the
pendulum swings 1too far in ene direction people.stegd back
and reassess their moral standards, aﬁd in this. reassess-
ment lies the urge to decrimdnalize. In this instance the
original dominant interest groups were the monarch ehd the
'noeility. Changes in the politica; and economic structure
creafed a w;althy mefcangile?class and they voiced their
demands for laws_protecting their interest, demands thet
were reflected’;n law. The industrial revolution disrupted
traditional loyalties and social ties. Adverse economic
conditions fostered social conflict and led to a real
increase in property crime. 3But the state reaction was"
too radical.

The extension of: the vagrancy law in 1340 was for a
- quite diﬁfereq; reason.” Britain's economic base was an
agrarian system controlled by the nobiiity, and requiring the
evailability of an ade&hate supply of chezp labodr. Chambliss
reports that the crusades ‘and various wars had made money
necessary to the landed gentry and as a result they started
the practice of selling their serfs their freedom in order
to- obtadn the needed funds. The advent of the induséfial
revolution prov1ded freed peasants freedom of movement and
a higher standard of living. In 1348 the Black Death

gtruck ngland and decimated more than -half of the labour-force.

-
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Deteriorating conditons on the land and increasingly favour-

able, prospects in the towns impelled the peagant5¥o flee the
land to better fheir position. The vagrancy legislation
of 1349 was designed.to curtail the movement of persons
from éne pla ce to another "to force laborers...to accept
employment at a low wage in‘order to-insure the Iandowner
an adequaté supply of labor at a priée he could afford to
pay;..to_aggempt to force a reversal, as it were, of a social
_process which was well_un&erway" 12; pp. 69-70).

Chambliss notes a period of dormandy, and a shift in
focal concern from an earlier concern with labourers to a;
concern with criminal activities. The riéing mercantile
class needed_protection on the roads and vagrancy statutes
were revised and extended to include large numbérs of
marginal ﬁéople of the lower classes. . Increasing numbers of
offe?ces came within the operation of the vagrancy laws and
puhighment becane inc;éasingly harsh. fﬁe idéé of the vagrant
as a trémp changed to the vagrant as a rogue, implying a more
disorderly and potentially dangerous person.

Chambliss goes on to record that the’vagrancy laws
were used in the United States to control undesirables,
and criminals. Certain categofies ofrundesirables. suéh as
prostitutes, were explici‘tly defined as vagrani:s. In
Maryland vagrancy laws were applied toA"free"'nqgroes. In

the present day the focus of vagrancy legislation is on- the



arrest and confinement of'fhe-“down and outers"” and other
marginal groups. This study reveels that the original
interest group behlnd the formulatlon of vagrancy laws was
the rellglous group who operated the rellglous houses, but
the motivation was ecdnomic. Changing soecial and economic
conditions attended the firéﬁ decimation of the labour
force. The demands of the mercantile group in the context
of changes in England's social structure and the general
insecurity of the times precipitated extensions in the
sixteenth century. The state acted from a position of power,
needing no legitimation except the demands of this poﬁerful
new inoerest group to enact legislation, first against the
“paraeites" of soclety, and later against "the dangerous

rogues”.

Consensus or Conflict Perspective?

The analysis of specific laws such as Hall's sfudﬁ on
theft and Chambliss' study*on vagrancy are used by eonflict 3
theorists to substantiate their position. Conflict cofmes
with differentiation, with the emergence of power groups
which use law as a weapon, not in order to survive but to
consolidate and legltlmlze power. Laws based on_ponfllct
usually masquerade as representing consensus. Consensus
theory stands on an'analysis of the historical development

and functional aspects of the law. From its origins in a
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,tribai society, law based on a social consensus has been a
prereﬁuigite of survival. From the consed%gs.perépective.
enacted law is'absorbed into the great mass of traditional
law, and becomes a social fact, a new social reality that ‘
commands the acquiescence of most members of the society.

In the next two chapters data on the origin and devel-
opment of drug laws in Canada in the first quarter of the
twentieth century will be presented and analysed. If this
data is to substantié%e a consensus.pérspective then it must
show that a community consenéug transcending the immediate
interest'of }ndividuals and groups is the moving forge behind
the enactment of laws; that this consensus is based on widely
" shared values, interests;’an¢ custonms ess;ntial-for maintaining
the fabric of society. The data should indicate that the
state itself is value neutral as is the maqhinery by which .
the state comes to a decision; that the mggﬂinery ig activated
only when the conflict between society as 2 whole.and a
deviant mifhority is so sharp that state interference ﬁécomes
necessary. Thus legal norms are share&. They emerge slowly
¥ a rational process out of a normative consensus to protect
the social corquate and to accommodate the conflicting
interests, needs and requirements of the sﬁstem.

On the other hand, if the'conflict peggpective is to
be substantiated then it must show that Yegislation is marked

by conflict promotlng the interests of particular segments

.
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of soéiety at the expense of others. Conflict is generated
among divergent interest groups, between dominant and sub-
ordinate power groups or between sqéial classes; and the laws
that are enactéd are not necessarily to prevent acts con-
sidered detrimental to the social corporate, but to restrain,
constrain, dominate, or exclude some group or groups by
Adentifying them in actus termms rather than status terms.

This thesis' investigation and analysis of drug
legislation to substantiate the consensus or conflict
perspective is a legitimate mode of inquiry. Johnson cites
Parsons to that end:

Propositions about the factors making for

maintenance of the system are at thé same time

propositions about those making for change.

The difference isvonly one of concrete descrip-.

 tive analysis. There is no difference on the

analytical level...The obverse of the analysis

of +the mechanisms by which it is maintained is

the analysis of the forces -which tend to alter

it. It is impossible to study one without the .
other (12; p. 11). N
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‘CHAPTER III

Canadian Drug Legislation in the
First Quarter of the Twentieth Century

' Earl;\drug legisletion in Canada can be subsumeﬁ un-
der two periods: - | -
1.° Prior to the 1920 's~--the emergence of.drug laws.
2: 1920-1923--a pericd of evil dramatized and liber-

ties .curtailed.

T Priar to the 1920's: The“Emergence of Drug Laws

Lt seems to be an accepted fact that prlor to the twen—-
tieth century in North America, cerOLn,'morphlne, opium and
any other drug, were availatle'at the corner drugstore to any- -
one and without a prescrlptlon. "The middle and upper classes
purchase more than the lower and worklng ci\sses and there
was no moral stlgma attached to narcotlc use” (4; p. 3).

- | Bourne says that cocalne was once a standard stlmulant and -
tonic in the United States and from 1880 to 1900’w§s actually
an ingredient in a popular brand of soda pcp which derived -
its na@e'frpm the;drﬁg (1; p; 97). Doctors prescribted various

drugs which are now prohibited for several medical reasons,

and many people orted) to drugs to enhance their state of

psychological well-bein Trasov states that drug addiction

had been known iq North Americg ch“over-one hundred &ears

| and in British Columbia for over seventy-five years but the

LN
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? marked hostlllty to the use of oplum did not become apparent

 unt11 the Cﬁlnese became competltors for- jobs prev1ously held

by wmte people (14 D 275)

At the Provincial level ‘the flrst leglslatlon agalnst

~drug use was passed in 1884. One item of the Provincial

Chinese Regulation Act of 1884 was that opium was to be pro-

‘hibited (12; b.'109) Morton points out that drug legislation

at’ the Prov1nc1al level was ohly/ene of a series of measures

i

taken %0 Harass the Chinese and to make life difficult for

- them. He lists aﬁchronplogy of Provincial meaSﬁres against

. the GhineSe sin&e‘1860,‘including recurren% attempts to im-

pose‘}ncreasingly costly head taxes on them, to ban them from

‘voting,.to requife that they cut off their'aigtails, to levy

laboyrflicences on them, and to create dgifficulties for them
in certain types'o: employment. Nearly every year the prov-
ince -of British Columbia passed acts to prevent Chinése im-
migration bgt these acts were disallﬁwed b& the Dominion
Govefnment. Thefe we;é-numefous instances of_Chinege being
attacked and in ﬁpmghinstances killed. In the Senate°Débatqs )

of 1908 Mr. Duncan Ross concretizes White British Columbian

‘objections to the Chinese and makes it clear that the Chinese

' themselves were the objectionable element because:

-—they usually get a grip on the country they enter,

- --while. they come as hewers of wood and drawers of
water they do not remain in a serVLle position,
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--they are-strangers to our civilization,
-=they are out of sympathy with our aspirations,

--given an oppartunity, they become capable of d01ng
expert work, and then as all work would be "piggers'"
work, there would be nothing for a white man to do,

--they consume less than white men, they are worth
o less, commercially, to the empire,

--they make the country of no value as a surplus
population of Great Britain, -

--we want to preserve the British type in our ﬁopulation.

--they create in our péople a degraded estimate of
'manual labour,

-=-they 1nev1tably force a lower standard of living for
Qi’ the white working class (10; P- ?43)

These were raqlalrreasons and the Federal,quernment
was forced to disallow Provincial acfs because they could not
ethicaiiy legislate against a group on the, grounds of racism.
As Alexander Mackenzie stated '

The prznclple that some parts of humanity were

unfit te be residents of Canada would be contrary

to the law of nations and the policy which con-

trolled Canadian life (15; p. 350). |
However, in 1907 a series of incidents in British Col-
umbia-broughf métters to a head. There was an ipcreasing
'demand for cheap labour by lumbermen and raiiwaymen. A sig-

' nlflcant influx of Asians and reports of a large expected™
number of Japanese comblned with a mild recession and several .
strikes resulted in agitation by the Asiatic Exclusion League.

-—

When the Lieutenant' Governor refused to sign the Bowser

> A
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Natal Act requiring all ;mﬁigrants 1andihg onABritish'Colﬁm—
bian shores to 'speak a European language, interest group
aéitatidn,éhangedaiparade-inﬁo a riot. A égnsiderable amount
. of property belonging to Chinese residents was damaggdland'
Mr. Mackenzie King, Deputy Migister of Labour, was appointed
as commissionéf;to investigate and assess the Chinese losses

and to settle claims (14; p. 276).

There seems to have been two reasons that Deputy Minis-

" ter King looked into the drug question. One was the fac%

that two claims of $600.00 each were presented to him by )
_Chinése.bpium merchants for damages and loss of bﬁsiness._
Although it was a legal claim, King found it anomalous that

a government shotld make ﬁp for'los$es in a businesg{inimical

-

to.the national welfare. The second impetus seems to have

Q‘\\been a‘letter from Peter Hing of the Chinese Daily Newspaper

Company—requesting that while investigatiﬁé Chinese affairs’
he should give-s;me.attention to the opium question--"a social
evil in this world" (11; P. 5). One result of this investi-
gation was that the Chinese image was not only further tarn-"
ished in the -eyes of the'peéple of British Columbia, but %n-
the eyes-of the legislators in Ottawa-és-well. King's éer;
‘sonal attitude towards o:-ientais did not bode well for them.
Ferguson records King'g 1908 observation: - ' |

LS

+ ~ That Canada should desire %o_restrict immigration
. from the Orignt is regarded as natural, that Canada

”n.

s
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should remaln a white man's country is believed

to be not only desirable for economic and social

reasons but highly necessary on political and na-

tional grounds (5; p. i).

In the }grge scale importation and use of drugs Klng
found an 1ssu§'that Ottawa could legitimately and ethically
act against. His report on the need for the suppression of
the opium traffic in Canada led to the first enactment of
federal drug legislation in Canada, and faced a foot in the
doprway for all the punitive legislation that quickly followed.
The 1908 legislation relating to narcotics prohibited "the

importation, manufacture and sale of opium for other than

medicinal pdiposes” and made it an indictable offence, the

‘prescribed penalty being three years imprisonment or a fine -

of $50.00 minimum to $1,000.00 maximum or both. The act

referred-only to crude opium‘or powdered opium. There does

not seem to have been any lengthy House discussion. King's

. report points out that although Provincial legislation govér-

ning the licensing of drugs mentioned in a schedule existed,
the law was flagrantly violated, no records of opium sale were

being kept and sale was carried out in shops rather than in

- pharmacies as requested by statute. In the face of such open

violation he felt that "the-only effective remedy is to pro-
hibit the importation, manufacture and sale alike, and this

absolutely, save in so far as an excepf;on may be necessary

for medicinalapurposes only"” (11; p. 9).

§
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" With an eye on the international scene he adds:
- "In enacting legislation to this end, the Parliament of
Canada will not only effect one of the most necessary of moral-
reforms so far as the Dominion is concerned, but will assist
in a world movement which has for its object the freeing of
a people from a bondage whiéh is worse than slavery" (11; p.9).
To bring his point home to the membérs of Parliament
. y :
King reports’ "The habit of opium shoking wdﬁvpaking headway,
not. only among white men and boys, but also among'womeh and
girls® (11; p. 7). He resorts to the spectre of pretty young
white women in Chinese opium dens, incidents which the Vancou-
ver news media were using to stir anti-Chinese sentiment:
May Edwards, pretty and young, had been found in
a Chinese den. She said she had a husband in
Victoria and if allowed to go would return to
him. She was allowed to go...Much the sadder of
the cases however, was that of Belle Walker.
A terrible record of the effects of indulgence was
written upon her appearance that morning. She
was found by police in 'an opium den. She had
been there for three weeks. Magistrate Williams
sent her to prison for six months (11; pp. 7-8).
'Kigg's emotionally charged report was one primary
. Tactor in the passing of Canada's first Federal-drug law.
The negative association with an alien element was certainly
one reason. Another is the association of drugs with alcohol.
Although at that time it was seen as a lesser evil than alco-
hol, it was also a morally unacceptable item. Trasov sug- <
gests that the Federal Government at the time was imbued with

the prohibition mentality (14; p. 278).Swept along on the
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tide;of negative associations with two other prbblems.drug
legislation in 1908 was afforded easy passage intd the twenti-

eth century.

The 1911 Debates 3 5 ‘

From this point the net widens. In 1911 King,
then Minister of Labour, reﬁorfed to the House of Commons:
that "the manu:acfure'of'opium in Canada has been completely
suppressed by that Legislation" (6; p. 2742). He now
pr0posed legisia%ion against opiuﬁishokers. The act is

:\\ entitled An Act to Prohibdit the Impropér Use of Opium‘'and
Other Drugs. To facilitate the passage of this act King |

-;_highlighted thé domestic and international implications.

h On. the basis of representations made to him by several inter-
est groups and individualsg which he claimed were unsolicited,
he made several value-loaded links and stated his desi:e'to
read the communications fin order to avert any opposition
'thaf might otherwiSe arise” (6; p. 2527).

B King used‘communi§afions from a parole officer to es-

" tablish a link between drugs and criminals, from a pr&batioh
officer to assoclate drugs and the corruption of youth, from
the.police't? link drugs and violence, and from numerous
religious léaders and groups_fo confirm a relationship be-
tween drugs and immorality. In addition to these representa-

tions he cited ‘the media as the source of information and

support for measures to prohibit absolutely the smoking of
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opium and to regulate the distribution, preparation and use
of cocaine, morphine, éucane and fheir-derifétives.

The 1911 legislation resulted in the creation of new
criminél offences. Under Article 3 tﬁe possession of a drug:.
for other than medicinal or scientific purﬁpses becomes a
criminal offence, as does peihg found in an opiuﬁ den.

Article 5 establishes a system of control for d;ugs in Caﬁada,
-Onlj physicians and pharmacists can deal iﬁ drugs andwthe
prescription of drugs is for mediéinal purposes ogly. Records
must be kept ana-preserved,, Article 10 places the burden of
proof on the defendant to show that drugs found in his poss-
session were for medicinal or séientific purposes. The 1911
act extended the lgws deal ing with the importation and traf-
ficking in opium to cover the creation of a new type of bffen-
der--the addict; It made possession of opium a criminal
offenée and introduced the notion of the onus of proof on the
defendant in‘c;-drug legislation. Between 1911 and 1920 drug
legislation entered a period of dormancy with the only amend-
ment in 1919 which made it,mahdatory for persons impofting or
exporting drugs listed in the schedule to first obtain a .
licence. . .. i

At this point we have a ﬁictu:e of drug use as fairly
normative in the society .at large. There was a recognition

that the habit was incfeésing but there was not much national

concern. Systemic factors, riots and political agitation in
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Brltlsh COlumbla brought the Chinese into natlonal focus,
and highlighted one aspect of the Chlnese presence--thelr
involvement in a booming opium business which could be inimi-
cal to the_ﬁublic welfare. - Canada's first Federal drug law
in 1908 was enacted to restrict Chinese predominance in the
opium trade. - The 1911 prohibifive legislation was aimed spe-
cifically 'at the Chinese and lower eiasses who associated
with them in the smoklng ef oplum, ostensibly in response 1o
international measures to cantrol the opium trade and to
pfevent_Chinese from indulging in their'hablt and °°nt§913a“
ting those with whom ¢hey came into conta;t. The influence
of the International Opium Commission is apparent in the
debates. ﬁeaeures dealing with other drugs were regulatory
in nature. This is significant because the public represen-
tations, on which King legitimized his legislation, were con-
cerned with drugs in general. Only the Chief of Police in
Vancouver was specifically,concerned with opium.. The Chief
of Police of Montreal reported that: '

According to the medical men the.cocalne produces

worse effects than opium, and it would be a2 good

occasion to adopt proper legislation to suppress

the cocaine traffic and the evils growing out of

same (6; P. 2524).

Apart from the Chief of Police of Montreal four other
representations mentioned'cocaine specifically. No one else
mentioned opium. In spite of this, the prohibieive legislationk

of 1911 concerned itself with opium smoking, the Chinese habit.
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The specific relevénce of the forces and dynamics
leading to early drug legislation in Canada, and their
extension in thé‘period that follows, will bé_discusséd
within the context of the consensus and conflict theories of *
the originé of the criminal law in later chapters} However,

by now the pattern was set. Drug legislation had entered the
legal domain. '

The 1920's: A period of Evil Dramatized and Freedom Curtailed

The first legislative movement in the 1920's was

-regulatory An amendmeni to the pré#ious legislation changed

the name of the act %o "The Opium and Narcotlc Drug Act".

A broader system of control was. introduced, whereby it be-
came mandatory for those who manufactﬁre or sell the drug to
first obtain a licence from the Minister (13; p. 23). During
the next three years legisla%ive movement peaked.

The 1921 Debates

The 1921 House of Commons Parliamentary Debates were
particularly important, as it is the only time that we find
the opposing forces clashing head on. MNembers of Parliament

King,'Stevens, and Edwards'set out to - justify excessive

_lncreases in punishment. Other members, such as Jacobs, Clark,

McGibbon, DuTremblay. Fleldfﬁg and Currie, advocated common
sense and constitutional procedure.

Stevens argues for stiffer penalties and advocates
.= , '

A
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whipping for purposes of deterrence:

It has been found that in administering the ori- .

. ginal Act that light penalties and comparatively

L small fines have really very little deterrent ef-
fect (7; p. 2897). :

Jf%ﬁe raises the spéctre of deliberate™qor _\;_’;5\22% children:

I believe my information is correct, that in many
of the large cities drug traffickers actually
distribute drugs to high school children in the
higher grades of the elementary schools for the
purpose of stimulating the drug habit among them.
A more diabolical and pernicious practice I cannot
conceive of (7; p. 2897).

These drug traffickers deliberately traffic "in drugs
with young girls of sixteen years of age or there-
abouts and also with young boys, especially of the
clerical and student class, and many most tragic
- cases—have been brought to light where these ’
T-young people, especially girls, have been utterly
‘rulneéd. So I submit to the committéee that we
cgng?t make the penalty too severe (7:; pp. 2897-
2 9 - .-

I appeal on behalf of all children and minors,
youngsters of the age of fifteen, sixteen, seven-
teen and eighteen, scores of whom are. annually
ruined by this thing (7; p. 2901). . )

King supports him. He says that he has received num-
erous representations as to the extent of the drug traffic
and that the information he received was in accordﬁwith Mr.
Stevens® statements. He supports strong legislation, even
whipping, to put an end to tﬁe_drug traffic because:

Apparently the existing legislation was not

drastic enough, and anything that will help to

make it-such I-would most heartily support

. (7; p. 2898). - .

I do not think there is Q\fléss of evil that is
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more vicious in its possibilities than the attempt
to have young children acquire the drug habit,

and if there are any fiends of this kind abroad °
in the community, it seems to me that, if the _
money penalty is insufficient to restrain thenm,
Parliament should provide more drastic measures
(7: py» 2901). ' '

Carriéd‘away by the wave of emotionalism aad visual d:.mages

of traffickers corrupting the youth of Canada, Edwards

-, .

recogniéés the controversial nature of the measures that
are being requested and admits that:

A good many laws have been placed on the statute
books which, to my mind, in the punishment
prescribed, have been unjus$, illogical and
unreasonable (7; p. 2904).

tHoweverl I can imagine no mere brutal character

than he who coolly and deliberately plans for his

own financial gain, to absolutely ruin the lives of
his fellow-citizens...the law cannot be too severe
upon him. Why restrict imprisonment to seven

years? What is the use of letting a creature of that
kind out after seven years? He is better behind bars
for his natural life...The lash will have a deter- -
rent effect, I believe, upon these criminals who are
cowards in their nature (7; p. 2904). '

The House is impressed by the emotional diatribe. However,
some members are taken aback by the excess and the retro-
'greséive aspects of the proposed legislation. Jacobs observes:

In former days people were whipped for almost any-
"thing, but the tendency has been to do away with
that as far as possible. I would be against the
principle of inserting in our laws in this twen-
- tieth century penalties of that kind, which have
now been almost wiped off our statute book...

.. That 1s a relic of past ages which should not be
reintroduced into our laws...You are putting
fthis] offence in the same class as treason,
murder, and one or two other grave offences. I
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am not advocating the case of offenders who

. traffic, in these drugs, but I want to see the -
. . Symmeiry of the law maintained (7:; p. 2898). ‘

Maclean supports him:

I quite agree with the, observation made by the
Honourable member; I think that the penalty’
provided is so severe that it will never by
enforced, even if sentence under it is made by
the court. I think it would be unwise, there-
fore, to place such 2 penalty in the law (7;
p. 2829Y).

McGibbon points out that on the basis of Stevens' appeal
they were over-legislating. However, he states.that he
would sﬁppo:t any penalty in cases of this kind beca@se:

No penalty is too great for men who will commit

- crimes such as he [Stevens] has recited this
afternoon...[However] I sometimes think that we
have acquired a sort of mania for restricting and
restraining people...I do not object to punishing
the drug fiend and the penalties in this respect
may be as extreme as is desirable. But I am
absolutely opposed to this eternal attempt to
restrict the liberties of man...It is not fair that
nine hundred and ninety-nine men should be pen-
aliz§d on account of the thousandth (7; pp. 2901-
2909). ‘

Clark suégests that it was not the drug habit per se which
motivated the British Columbia legislators to seek pﬁnitive
legislation but their political mentality towards drugs: .

I regret to hear of the prevalence of the drug
habit in portions of. British Columbia. I had
observed previous to the war that there was

a little weakness in the political mentality of.
that province. T did not think, however, that

the drug habit had gone so far as to be responsible
in any ?egree for that political mentality (7;

p. 2902).

47
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He wonders whether¢the_pr0posed iegislation would be more
dysfunctlonal than the offence itself: --_

I agree with my . Honourable friend from North :

_ Simcoe that it is doubtful whether the community
- will not in the long run be affeqted in a worse

© degree by thHe example of the Government along

.the line of what, after all is a brutal proceeding,

than by the prevalence for some time of this drug

.habit and of the conduct of the people who minister
. to it in commerce (7; p. .

- -~

DuTremblay questlons the constltutlonal ty.of a propos;tlon
placing the burden of proof on the accused:

According to thls proposition the burden of. proof
" is thrown on the accused in the event of a drug
being found in his place or 1n his person...It is
very difficult sometimes for a person to prove his
1nnocence, and it is contrary to Englisit law to .
gard a man as guilty unless his guilt is proved

_Fielding seeks to refute Stevens' graphlc portrayals on

-
4
-

practical grounds.

I am not clear that the case made out by the
Honourable member for Vancouver is a proper.one.
Even if the evil which he describes is less than he

"pictures, i1t is still a very great evil and should
be dealt with by the House in all gravity and
seriousness. But I have difficulty, I confess, in
quite understanding how this evil of trafficking

. in drugs with children can be as.broad as is

alleged. These drugs are expensive, nobody can
afford to give them away to school children;

and the opportunities of detection would become very -
large indeed if you deal with school children...
Then as to the gquestion .of cost, I cannot see where
any drug fiend can have any object in spending

his money in giving these drugs away-to chlldren.

I am afraid ‘t aspect of the question is somewhat

- magnified (?. p: 2903). "

Finally, Currie poxnts out to the House that they are
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geratlng the whole issue, creatlng laws Whlch may be wrongly .

-\
" used, and he appeals Tor common sense in the leglslatlon:

From the time that we are taklng over this thing

and the speeches we are making and the efforts

we are putting forth, the public might natuirally
~ come tospthe conclusion that the whole country

‘1s seething with this drug evil...I-have seen

2 ‘many cases where innocent men ‘have been. badgered
\\by legislation of this kind. If you pass such
drastic legislation-as this you are putting a

weapon into the hands of irresponsible and °
wicked people to blackmail honest people...We
are going to absurd lengths in this matter.

_Why should we waste-time legislating for one
case in fifty thousand as we are doing -this
afternoon? ‘There are so called .social-service
workers who are magnifying the effects of these
drugs in order that they may draw good salaries;
that is about the size of it...lLet us apply some

. common sense to our legislation. Let us not be
a nation of uplifters; there is too much hypo-
erisy in all’this legislation. (7; pp. 2905-2906).

-

' 'The 1921 debates revealed the conflict operating in
the legislation process. We saw Stevens advocating extremely
punitive legislation which Clark suggested reflects a weak
political mentality.. We saw Mackenzie King SQPPQrt Stevens
overtly because of its alleged deterrence effects. We saw
Edwards moved by Stevens' inflammatory rhetoric demanding yet
///sterner measures, even life ilmprisonment. - Even those who

oppogsed on the grounds of excess, exaggeratlon, unconstltu-

tionality, over—leglslatlon or dysfunctional aspects accepted

- .

the dramatization of evil to\gpme extent. There was a certain

cbjectivity to the debates in that argument focused on the
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The Y922 Debates
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pros and cons of punitive measures. Iﬁ the'end the pro-
punltlve forces got much cf the leglslatlon they sought
The penaltles * for all 1nd1ctlable ‘offences were in-

creased from a ‘term of 1mprlsonmendghot exceeding onelyear,

- to a term of imprisonment not eiceeding seven years. The

supplying of drugs to a minor was made an indictable offence.-

The notlon of possession was enlarged so as zo place the onus
of proof of non-possess1cn on the accused. Only. the peﬁalty.
bf whipping advocated by Stevens and King wss‘rejected by
tpe?committeé (13; p..24). ; toe .

£

If in the 1921 debates.the drug traffickerApreying on

-~

the youth of Canada remained a sinister disembodied soul, then

the 1922 debates revealed exactly about whom the legislators
were thinkiug. If the 1921 debates were marked by inflamma-
tory 1magezy portraylng.the corruptlcn of glrls and boys
by drug traffickers, then the 1922 debates were marked by
acrid V1tuperation portraying the Chinese as the corruptors.
Ladner, a Member of Parliament from Brltlsh Columbia,
joins Stevens of British Columbia in a campaign of Chlnese'
villification. Their maln obJectlve is to persuade the.
Dominion Government to enact an exclus;pnary A31at1c pollcy.v

. and Chlnese involvement in drugs is the main point-of thelr

argument " In the 1922 debates on,Orlental aliens Ladner warns:

-
[
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In order to indi the difficulties with which
the West is confronted, and with which the wbole
of Canada will sooner or later be confronted i
this question of immigration is not dealt with
promptly and satisfactorily, I have decided to
refer for a few minutes to the ramifications of
the drug trafflc throughout Canada... .
This business is mostly engaged in by Chinese and
Japanese--not so much by the Japanese; I should
. say that, but almost entirely by Chinese. The"

men engaged in thebusiness, the men who sell the
drugs, do not take it themseélves, because they
see the awful human wrecks which are the result .

- 0f the use of narcotics. In a cold calculating way,

" therefore, these men carry on this nefarious . E
business distributing the drugs throughout the
communlty (8; p. 1529).

Having lsolated hlS target as the Chlnese pusherx, he goes on
to utilize the Stevens method of grapblc lmagery:.

One girl of sixteen became a user of morphine

. and c¢ocaine and was associated with Chinese,

- ) Japanese ard Hindus. She appeared before t
committee and on that véry morning. she had ylelded
to Chinese, Japanese and Hindus in order to gain
$5.550 with which to purchase drugs (8; p. 1530).

Here is the case of d woman who was a clergyman's
daughter, accomplished in music, well-educated.
She is a subject of morphine and cocaine; she

is associated with Chinamen, and at present is
serving a jail sentence (8; p. 1530).

I will conclude with one case, that of a man who
is related to one of the best known public men

in Canada. He served with the Princess Pats
overseas, was badly wounded and on his return to
Vancouver got into the Chinese quarter and became
a dope fiend; now his business is going around and
carrying out a function known as "fitting orders”
(8; p. 1530).-

Ladner makes his point of pinpointing the Chinese and:other
‘E}ans as corrupting the young and the innocent. Even the

\\\;\ . White pusher becomes a victim of Chinese manipulation‘

’



 With these visual imagés;in the minds of the House members

- he continues:

From. the moral and soc1olog1cal standpoint alone,.
if for no other, these immigrants are of a class.
that we would ,be a thousand times better off

without them. irrespective of their effect-on our °

economlcal._commerclal and industrial life
(8; 1531). :

Then Ladner makes his appeal, the covert reason behind all

the agltatlon for drug legislation from the British Columblan

representatlves.

Tn British Columbia, where we realize, more than’
any other part of the country does, the connec-.
tion between Canada and the Orient in the supplying:
. of these drugs...we have been asking that those
found guilty and convicted in courts shall wherever
'’ possiblé be deported...One of the heaviest blows
that could be struck &t the traffic would be a

v1go§ous campaign of deportdition (8; pp. 2018~
. 2019

' The later 1922 House debates on opium and narcotic drugs again
pinpoint the Chinese as the villain and legislation is sought

to deport them as one means of solving the oriental qﬁestion.

Carmichael-asks-

In view of the fact that of the 835 convietions
last year 634 were Chinese, would it not be ad-
¥isable t® incorporate, as a penalty, that all
orientals found trafficking in drugs shall be.
deported. This would help to "some extent to solve
the oriental question (8; p. 2824).

Supporting Carmichael, Ladner seeksS:
a provision empowering the authorities - to deport
men or women convicted of the illegal sale ofdrugs
or of the commission of other serious offences
under the act. I would also strongly urge upon
him the nece331ty of giving discretionary power

¢
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to magistrates to order the lash in those cases
where it is proved the accused. deliberately and

., cold-bloodedly induced young people to become
drug addicts (8:; p. 2824).

Ladner makes a dlstlnctlon between the addict, as victim
who must be treated as a patient and the trafficker generally
an orlental, a cool calculatlng fellow who would presumably
have been found with the drug on him and. would have the onus
placed on him to pfove that he was not a-tréfficker. Sug—
gesting public. support for the proposed measures Ladner
says that he thinks that the amendments have the support‘of
people throughout the country (8; p. 3014). He knows that 4
organizations on the West Coast were urging the Goveqphent
very strdngly to éccept.the amendments. He goes oﬁ égain to
pbrtray visual images of young girls being seduced by China-
men, citing his earlier case of the ybung girl who prostituted
herself with Chinamen, Japanese, and Hindus to purchase $5.50
worth of drugs. -

Other, legislators take up the hue and cry. Manion
states that: : ' |
while what the Minister says.is true that lashing
should be kept for certain crimes of physical
violence, I think perhaps moral violence as in
this case is a-much more serlous crime (8; p. 3016).
Stevens contributes his expected Support:

I wish the House could’fhlly ;ppreciate the

horrible nature of this traffic. I know of no -
other act that one human being could do to

another more desplcable and more fraught with
utter deprav1ty in its results than to supply ; . /’/\“/

/



As doés McQuarrie:

. .

drﬁgs to minors (8; p. 3017).

This crime, to my mind is even more serious
than the crime of robbery.with violence...
I would much rather have anyone hold me up,
and shoot me for. that matter, than sell me
drugs and cause me to become a drug addict
(8; p."3018). .

Brown concedes that the legislation may be going against

. modern

humanitarian trends, but:

I know the' tendency of penal legislation in the
present day is, perhaps, towards more moderate
methods than have been pursued in the past and
yet in this particular case it does seem to me -

‘that no steps which we can take &an de %oo

strong to prevent the degradation and the cor-
ruption of the young.people of our land (8;

p. 3019).

- Neill comments in a similar vein:

Marcil

Beland states the government-agreemént with the immigration

People say that it (flogging] is out of date

and brutalizing, and so it is--I fully believe
that conditions justify its use, and no one who
has not lived in the west can understand the con-
ditions. - While flogging may be unpleasant for
the party, think of the living hell these young
people are sentenced.to by reason of these

drugs (8; p. 3020). -

attributes crime and drugs in Montreal to foreigners:

A recent report published a few weeks ago by the
Chief of Police, Mr. Belanger, attributed to
foreigners the responsibility for, perhaps, 75
percent of the crime committed in the city of
Montreal...the people engaged in this drug
business are in the worst business, and no

penalty is too severe to fit the crime (8; p. 3020).

&

‘sanction:
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ForAhe yedr ended September 26, 1921, there
were in Canada 1,864 drug convictions, and

of that number 1,211 were Chinese.  So that
if the amendment I propose becomes law and that
number of Chinamen are affected, there would
still be a number at large, but Honourable
members will admit that the remedy would be an
effective one (8; p. 3016).

-

sums up the feeling of the House:

I am sure we all very greatly appreciate the
additions which the Minister has made to the
bill with regard to deportation...If we deport
thos who have been convicted of taking part in
this trafflc. I can readily see that we are
moving in the right direction of solving this
oréental question (8; p. 3017).

There was little opposition to the amendment sought:

durlng these debates. No one argued against the deportation -

sanction. Some leglslators stlll resisted the sanction of the.

lash and others were concerned w1th provisions which sought

to curtail the right of appgal.

Gould observes:

It does seem to me that we are reverting to the
dark ages when we ask for that punishment of
this kind be administered...This traffic which
we 2ll admit is one of the greatest evils ex-
tant in the country could be eliminated with-
out the application of the lash (8; p. 3017).

Beland struggles weakly, p01nt1ng out that the United States

does not resort to the lash for narcotlc offences:

I call the attention of the House to the fact
that, in the United States, the laws with
regards to.narcotic drugs do not provide for the
application of the lash (8; p. 3019).

Mackenzie also points to the United States example:



The great country to the south of us has not
adopted the principle of administering the lash
«..1 hope we may be able to carry out criminal
laws to the extrenme, wlthout using the lash (8
p. 3020).

_ Martel voices his strong disapproval of the pr0posed cur-

tailment of the right of appeal: -

If we persist in amending our laws in such a %f\‘
way that these rights are taken away from the
people, we shall soon come to a condition under
which a man who is accused of crime, whether

there is bona fide reason forithe charge or not,
will be obliged to prove his innocence rather than -
‘have his guilt established by the prosecution...
So long as I occupy a seat in this House I shall
‘by my «oice and wvoie uphold the principle that

the defendant in.an action shall not be deprived .
of any of his rights; that he shall at Ieast have

- extended to him the old presumption of British

law "that he is innocent until proven guilty
(8; p. 3023).

Carroll pdints to the moral element in the legislation and,

_voicés his protests against the proposed curtailment of

rights in a manner not constitutionally sanctioned:

I must protest against a Government which is
uplifting morals by legislatioNecscesceraoss

I take the ground that every person is entitled - .
to an appeal from the magistrate of a country or
district or superior court judge, and if the
1eglslatlon proposed by the Minister goes through,
that right is denied him...It simply means

that the magistrate may convict on very slender
evidence or no evidence at all, and if he does,
there is no appeal from the facts, no right,

to take the case to a superior court judge...

It looks to me as if the government were taking

"a stand on -a question the soundness of which

they were doubtful of...I think we would be

well advised to gut that kKind of illegal traffic
out of business by means which Wwere sanctioned
under our constltutlgp, and which have been

56
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handed down to us in ‘the British system of law
(8; p. 3024). -

As a result of the 1922 deliberations judges were

‘given the discretionary power to order\whipping of offenders

convicted of distributing narcotics to minors. Those found
in”possesgion of apparatus designed for the purposé of -
prepéring or smoking opium were alsc subject to summary con-
victioni Peace bfficers were given the authority to éearch_
by day or night any store,. shop, warehnﬁse, outhouse, gﬁrden;
yard, vessel or other place where there was reasonable cause
to suspect that a pfohibited drug was being-kept or cohtained
(2; €36, S3). Aliens convicted under the Narcotics Act were
to ﬁe automatically deported upon the termination of their
imprisonmeht.

The 1922 debates reveal little of the healthy-opposi-
tion to the punitive measures that marked the 1921 debates.,
Once the alien element was stigmatized as the offending
group, and the pfinciple of evil was accepted, legislators
were disposed to respond to the battlecry--protect our yoﬁth.
There was no mention of drug use among adults. It is anomalous
that though drug laws were enacted against Chinese smokers,
andmthat_much of their é;nviqtion were for drug use, they
were portrayed as the trafficking group rather than the using
group. Statistics were quoted to prove that they were the

villains ‘but these statistics were not used to show that they



were traffickefs: they were siﬁply accepted as such.

The only measure sought that was rejected in the 1922
debates was the right to.appegl: it was approved after the
Senate Debates of 1923. The Senate Debates of this period
reflect the hawkish mood of the House ;igislatorS'bﬁt the
detaile@ substance of those deliberatiéns'are out of the

scope of this paper. Cook reports that the drastic right of
r

, search measure was included at the insistence of Senate

_ Daniel when he was satisfied that the arbitrary pollce seach

powers were to be used against Chinamen. Sapilarly the denial
-of appeal provisions were agreed to in 1923 when the government
spokesman made it clear that it &ould not be applied to all’
classes but only to those defined as belonglng to\the criminal -
class ( 3; p. 44) The emotionalism generated 1n'the 1922 .
debates resulted in the eventual enactment of all measures

sought.

The 1923 Debates .

These debates covered prosecutions and Chinese depor-
tation, touched(the enforcement ra'i:her than treatment or:.enta.-—
tion of Federal action, and hlghllghted the reason why jail
sentences were necessary in anti-drug leglslatlon. Beland
advises that of 585 drug 9onV1ctlon9 in the. previous year there

were 531 Chinese convictions‘énd he assures the House that:

We are deporting Chinamen as fast as we can.,
We are making very strenuous efforts to check.
thid undesirable traffic (9; p. 699).
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~ When asked by Carmichael what efforts were being
made to effect a cure for the young girls led innocently

‘into this habit Beland states:

I must confess that the Federal Department of
Health has not put forth very great effort in this
direction because we realize that it does not

come pri;;ipally under our jurisdiction (9; p. 699).

By the e

ctment .of Federal drug legislation the

\

Federal Government chose to bfing the drug problem under

their jurisdiction. The sanction of'imprisonment was necessary
for Chinese exclusion because, as Neill points out:

It was found last year in British Columbia that

a.number of Chinamen convicted could not be .

deported on account of the terms under which they

had been convicted. It appears that if they were

sent to jail they could be deported, but if they

sentenced to a heavy fine, and in default of pay-

-memt jailed, they could not be deported (9; p. 706).

The 1923 act took care ‘of that oversight. A sii.montn
minimum sentence was provided for those charged on indictment
Or sSummary conviction of offences in illegal import or export
of drugs, illegal possession, and illegal distribution of.
drugs to minors. The court now lost the power of imposing
less than the minimum. ZIn all instances the penalties were
increased (13; p. 25). _ A1l convicted aliens were now sub-
ject to deportation. The 1923 act also added Canabis to the
- schedule. There was no House.discussion about this inclusion.
Beland simply remarked that "thereis a new drug in the sche-

-

dule” (9; p. 2124). Stotland notes /‘anat:

¥
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One can only speculate as to what were the mot;ves

_of the legislators: Much discussion had been -

:g01ng on in the United Nations and there was an, .

‘active movement in favour of placing the drug

under 1nternat1onal control (13. p. 25).
It is more llkely that 1eglslat1ve action was the result of
agitation by Mrs. Emily Murphy, a moral entrepreneur and -
social activist. ' ' |

The 1923 debates were more muted in tone than the
'1922 debates. The common theme of making strenuous effortsf

ﬁ; check the undesirable trafflc was tiEd in with deporting

Chlnamen, but by thls tlm there was no further need to
arouse the qegmslators. In 23, the Chlnese Excluszonary —_—

Act, restricting Chinese 1mm1gratlon was passed by the, Federal
Parliament. Thereafter Chinese V1lllf1catlon and the drama-
tization of-ev11‘were no longer vital elements in the‘passage ‘
of drug legislation. ?he negative percéeptions towards the
drug culture were established, and enshrined in legislatlon.

From 1921 to 1923 certain myths, exaggerations and
certain patent untruths about an alien in our midst, their .
habits and their role in the deliberate corruptlon of our
youth were disseminated. A mythology was created whlchl
demonized certain people, drugs, addicts and even doctors.
Rigid laws were passed and the demonized perbeption“of drugs
and drug use became a part of the.socialconsciouSness of the
country, both as a result of the r§culcat10n of these myths
and because the new laws themselves exrressed a legalized

P a
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) Qreality abbﬁ; drugs. As Currie warned in 1921, the public
came to the conclusion that thé‘wholedeountry was seething °
with this drug evil and their ch@ldreh ﬁgié at risk. The
government did nothiﬂé to dispel these views and'sporadic
oo’ - epactments from time to timé only.sérved to reinforce
the negative perceptions. ' After 1923 criminalization of
drugs by enactment entered a period of near dormancy aad it
was not until 1954 that.the drug evil reared its head once

more, with the focus against a different target group.

61
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CHAPTER IV

The Dgnamlcs of Leglslatlon

i
Leglslatlve pollcy—maklng. as it operates in the for+

mulation of crlmlnal deflnltlons. may be viewed as a system

~~of actlons. Brecher points out:

4ll social systems comprise an env1ronment. a
. group of actors, structures through which the
units of behavicur respond to challenges and .
initiate decisions, and processes which sustain
or alter the flow of demands and products of the - .
system as .a whole. It is possible, indeed, it is
. necessary for vigorous analysis of domestic
- policy--to explore the-cofitent and interrelations
- of these key variables: énvironment, actors, -
structures, and processes, all placed within a ~
framework of demands on policy or inputs, and
- products of policy or outputs (2; p. 60)

Rallowing along these lines 1t can be stated that the

e successful enactment of a crlmlnal definition is invariably

depermlnsd by two main 1nputs inta the leglslatlvehprocess--

' tﬁé operational environment and the psychological milieu. The

operational environment comprises the, various actors in the
process and the systemlc factors whlch motivated them. The
psychologlcal milieu provides the catalyst to -mobilize sup-

port, tp develop a goal consensus and to facilitate the re--

crultment of operators for the enactment of 1eglslatLon. The

psychological milieu determines the nature of legislation and
the degree of condemnation that charactizes a new law. It is
in, the .interaction between the operational'environment.ahd

the psychological milieu that the dynamics of legislation unfolds.



The Actors

Among the actors involved in the drug Ibglslatlon were -
' professional bodles and 1nd1v1duals. bus;ness. labour, religious

- and social groups, the medla, the pUbllc and the Government.

. The Professionals

. The professionals were the medicél commynity on one hand]

" the police and other criminal justice #éencies on the other.
S— - . .
Unlike Britain and some other countries which chose to consider

‘druz abuse ds a medical probiémfghd Teft drug regulation té-vary-
ing degrees in the hands of the medical commuﬂify. Canada may
have’ gone the enforcement route, possibly because the medical ..
;g_\z2881on chose not to take 2 stand. In fact their approach
to

he question was dlv:.ded. - Jullam. repor,'ts:

//?F%‘ Many physrclans either remained silent- er agreed
with a2 legal enforement approach, while others : .
‘campaigned to keep the drug problem out of ‘the
hands of legislators and the police. Still others
believed -that if the use of narcotics was prohibi-
ted, and if doctors were not allowed.to maintain
addicts, then their:status as "relievers of pain”
would be diminished...However, the profession as
a group was not supportive, and in.conjunction with
persecution from the authorities served to negate
the medical movement ( 1?, P. 6)

The doctors were d;séEedited by groﬁps opposed to thg,//
medical model who portrayed them at best as inébmpetents and
at worst as being in collus;on“w1th drug addicts. They were

sub;ect to numerous regulatlons and the onus was placed upon



drug issue. Duster points out:
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-

_ them %d" justify prescribing drugs strictly for medical rea-

sons. Undercover police agents often sought to entrap them

‘and, in the end, they abdicated most responsidility in the

Doctors abdicated responsibility because of the
key issue that they could only prescribe to ad-
dicts for legitimate medical purposes. Their eval-
uvation of what was legitimate could have left them.
liable to prosecution (5; P- 15).

The pollce. on the other hand, actlvely pressed for

power in their enforcement efforts as statements qum the

House debates indicate. The police were directly responsible

for securing legislation that took away the civil liberties
of all citizens. The right to search without warrants, a

ban on aépeals in matters of fact, the introduction of the

- writ of assistance and placing the onus of proof on the de-.

fendant were measures secured by law enforcement bodies con- -

- cerned with securing evidence and ensuring convictions. These

measures resulted in statutory encroachments on traditional

legal safeguards. The law enforcement bodles took upon

themselves the status of experts in the fleld Officers of
the Opium and Drug Branch of the Department of Health,
working blosely with the Royal Canadian Mounted Police were:

able to suggest changes in legislation with rea-
sonable assurance that they would be introduced

as government bills; and it has provided much

of Canada's representation on international bodles
dealing with narcotics control. This unusual
oconcentration of functions, together with thg fail-
ure of physicians or other professional groups
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to s any interest in the field until the 1950's,
meant that the enforcement ideology unobtrusively
dominated policy at 21l levels...[In additionl

the enforcement concern with the difficulties of
securifig evidencg and ensuring conviction has

been reflected in successive statuQPry'encroachment
on traditional legal safeguards (43> p. 20). . '

The police.'advising.leg@slators as exberts. were prone to

magnify the issue to justify more stringent measures for )

drug suppféssion. and they regarded less restrictive approaches g
as a threat to their own entrenched positiohs. «In addition’
to the role of the police the debates reveal the roles of
other professionals in-he Criminal Justice System, the
judiciary, parole, probation and the social services pressing
for le gislation. .It was the influence of these professionals
that prompted Currie to remark: _ . -7
' There are so-called social service workers who

are magnifying the_ effects of these drugs in

order that they may draw good salaries; that

is about the size gf it (I1; p. 2906).

Business and Labour - =

Big business initially welcomed the Chinese presence

) ahd offered them their protection. The frugality and long

hours of work of these cheap and docile labourers resulted

in considerable service,fand surplus, to the mine owners

and railroad builders. Business profited from their, labour

but other workers perceived a loss.to themselves because of
an undercutting of wage levels-and increased job competition.

Gross reportis:
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* .« An outgrowth of the labour business conflict

. was the propensity of anti-Chinese British
Columbians to blame the Chinese for all and
sundry bad features of their society and con-
tinually try to rid themselves of Chinese in
order to rid themselves of perceived vice, crime
-and threats to their standard of living. It

was felt that anti-Chinese legislation would cure
all the ills both from the view of labour and

the provincial government (6; pp. 11-12).

Ahimosity,increased with the completion of the railroad as:
The ex-construction workers flocked to the cities of
British Columbia from the interior. The jodb

. competition they gave to white residents farned

the flames of %gitation because jobs were
scarce (63 p. 14}, -,

The_Chinese were also used as pawns in business- |

labour disputes. In 1877, 1883, 1884 and 1890 the Dunsmuir
's , ~

mine .owners used the Chinese as strikebreakers (22)

The result was that this: - )

did little godbd for their already tarnished

image. Here was a concrete. incident where

the Chinese, who accepted lower wages, could

+  be blamed for taking the food directly from

a white family's mouth (6; p. 18).

By the beginniné of the twentieth century the large
capitalists in the depressed conditions of that time no
longer needed cheap Chinese labour and therefore they no
longer felt constrained to protect them. In fact anti- ;
Chinese agitation was functional in that it deflected White
working-class anger away from the capitalist and the govern-
ment and onto the Chinsse. PFrom this point onwards working-

class and provinecial legislative moves to constrain the
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Chinese were unimpeded by capitalist interference.
At this time also small businessmen found Asians
'moving into traditionally White business afeas in general
and Whites sought to eliminate competitiqn and force the
' Chinese out of the lucrative drug trade. The Vancouver
Board gf Trade was one such bﬁdf as‘the 1922 House of Commons

debates reveal. Juliani cites Musto: "
N . o .
Companies such as-Park-Davis and Merc, Sharp
- and Dome, had been making huge profits-.from
- : the sale of over-the-counter medicines containing
' opiate-compounds,.thus..they would not advocate
-. . ‘the complete abolition of all drug use. Their
approach was to advocate that opiate compounds
be available only be prescriptions, thereby
leaving the pharmaceutical industry with a
monopoly on narcotics (17; p. 6)

-

- The second period of business-labour conflict arose
at.the end of the First World War when businessmen and ex-
soldiers returning home realized that these aliens were making

7.:considerable inroéds-into their business enterprises. By
this time Asiéns, particularly fhe.Japanese. contrplled much
of the Province's fruit and vegetable business, and the -

_returniné veterans now came up against job competition from

aliens in British Columbia. The demand +o stop Asian immigra--
tion and seek wéys to deport those already:.in the country ‘

~ assumed a new urgency-

Religious and Socizl Groups'

-

In the 1911 debates King cites several religious and

social groups which, he claimed, made representations to him.

-
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Among the.religibus groups were Bishops and Ministers of the
Anglican; Bapfist, Methodist and Presbyterian churches, the
Clerical Association of~Montréal and the Montreal Congregational
Council. Among.fhe social groups were the National Council |
of‘Women, the Local Countil of Ontarioc, the Montreal Women's
Club, the University Settlement of Montreal, the Young Men's

. Christian Association, and the Dominion Alliance For Supéression'

of Alcohol.

-

Their representatiohs showed théir concerns to be that
drug use, especially éocaine, was becoming increasiqgly widej .
spread. They were appalled ?y the sad ccﬁequencés to the
physical and moral well-being of‘"innocent" uéers. and they.
were voicing their support for any immediate action to reduce
the habit which threatened to become 2 social and national
peril ('9; pp. 2527-2529).
The Mediz _
Provincial anti-Chinese sentiment was continually
publicized by the media throughout the last quarter of the
nineteenth century.' A hi}itant anti-Chinese activist and
. Dpolitician, Amor de Cosmos, owned British Columbia‘s major
paper, The Colonist, and he used this forum to print numerous
inflapatory ediforials against "the Chinese evil” and "mongo-
iian slave labour K (22{ P. 168). The newspapers were instru-
tal in rousing public fears about Asian inundation. One

regason for the 1907 riots was an announcement by the News
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Advertiser that 12,000 Japanese were being brought to the
‘proviqce.

After the war of 1914 to 1918, when returning veterans
. were faced with uhemployment. the newspapers undertook to
.dramatize their plight and throw the blame on Asians in the
prokince. The Vancouver Dally printed statistics of Oriental
inroads into labour énd business, and inflamatory articles
were printed boldly in the newspapers. Morton writes:

‘ The Vancouver World went even further. It sent

J. S. Cowper, a former member of the local House

on a tour of the provhces. From mid-July until

October, over twenty of his articles were printed

on the first page of the newspapers, each headed

by the title, "The Rising Tide of Asiatics in
B. C." (22; p. 235). o

. 2 . . ’
In response ito proposed legislative changes in 1920,
Maclean's magazine commissioned Mrs. Emily Murphy, a presti-
gious zealot, a social champion and stateswoman, the first
€ ) ‘ _ .
woman Judge in the British Empire, to publish a series on the
" 11licit drug trade in Canada. Researchers for the Le Dain
commission comment:
Her research was irrevoéably tainted by her
strict personal morality and .was specifically
*written in a biased sensational fashion to
arouse an apathetic Canadian populace ( 23;
p. 1i). :
Cook reports that Mrs. Murphy was "the most influential advo-
cate of punitive legislation--apprt from Mackenzie King
and the Vancouver members of Parliament” (4; pp. 18-19).

After the articles for Maclean's were published, she expanded



her views in a book, The Black Candle. The publisher's
L) ' ' )

.cogments"onﬁthe jacket of this book say that it was:

An astonishing combination of fantasy, statistical
"evidence, and bigoted sensationalism, the book

was, directly responsible for sweeping narcotic
‘leglslatlon throughout Canada, much of which is

still in force today.....

The pervasive fear behind the book is that other
nations and races threaten the Christian, Anglo-

Saxon way of life. Mrs. Murphy made a valiant

effort to be fair, but she nevertheless managed

to perpetuate through this book ‘'so many false '
notions that Canada is still reeling from the -
impact...

Many of the author’ S ‘erroneous assumptlons are

"still accepted by segments of the Canadian public”,
Thus modern Canadians can trace the history of

the drug problem in Canada through this truly
staggering book (23).

*There were several other publications in a similar
veiﬁ. "In this manner the written word of various publications
media were influential in defermining_@he-perceptions 6f
legislators and the public.

The Public

The public constitute an important group.éf actors
{ because much of the pre-legislation activity was addressed-
\\Q_,///f// to them in order to secure their support and compliaﬁce'to.
legitimize sfate action. The people of British Columbia were
the first pblitical constituenéy that made pressing deﬁénds_
for any legislation fhat.served to harass the Chinese and
.'fdrce them back to China or to prevent more from coming to

Canada. It has already been stated that the Canadian public
were not unduly coﬁcerned with drugs and that generally there:




was no stigma attached %o drug'ﬁse.'}ntring'the.period of
labour shortage the Chfnese wgré regarded as industrious.
-sober, economicﬁl and law aﬁiding ihdividuals,:even though
they were seen}fit only for more menial work. An early Par-

liamentary Committee confirmed this opinion. However. yﬁen

~  +hé railroad construction was over and a surplus of labour -
resulted, the earlier friend;y fEelings'towards the Chinese
changed to hostilityﬁ‘ Now.they ﬁécame stereotyped as dangerous,
dirty,'clannish,.pushy people;%ho took jobs aﬁay from Whites °
and as people wﬁb iounged away-their timg in opium’ dens
(265 p. 275). | o

Significant ﬁpgative public aftitudes towards drugs
stem fiom the first negative association of opium with Chinese
du&fzg a period of social confrontation. Groups claiminé
to represent the public-made demands on the legislature.
Juliani records the activities and motivation of one such
group: ,

Lobbying extensively in Parliament, the Anti-

Asiatic Exclusion. Ieague hoped to use the drug

menace as a means of ridding the country of .

. ?ilentals)and llmltlng further lmmlgratlon

In the House debates of 1922 Ladner cites a resolution
passed by the Vancouver Board of,Trade ‘in which they report ’

that various serV1ce clubs and- public bodies deem it exped:en%—\

to arouse the publie to the serlousness of the sztuatlon

Their solution is:
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. the elimination of fines as a penalty
" for illegal selling of drugs and narcotics,
and “the stubstitution thereof of a prison
entence of one or itwo years with lashes
‘Kxi,..in‘the discretion of the magistrate,
>, in addition to the above sentence the
deportation of all aliens or those -
possible under the law,

3. in the case of naturalized aliens convicted
of selling, cancellation of naturalization
papers and deportation after prison sentence

-

. The series of articles written by Judge Emily Murphy

for Maclean's magazine were intended to arouse the public

and thus influence the government to pass more stringenﬂ\f/x—~
measures to suppress the drug traffic. It is clear from

thesesinitiatives and from the general debates thatl individuals,
o . .

~

‘groups and organizations at the social center faund it neces-
sary to arouse the public to a dange%‘that they perceived,
. i R .

and the legislation they were proposing was aimed at the <
control andelimination of‘a particulaf group from the social
scene. All the furore doubtless had an indelibie effect on
public perceptibn. As Currie pointed out:

From the time that we are taking over this ,

thing and the speeches we are making and the

efforts we are putting forth, the public

might naturally come to the conclusion that the

- whole countrg is seething with this drug evil
(11; p. 2905).

The Government >

Demands for governmental action came from b thndﬁmestic

and international groups. For years the Provincial ggisla-

2N
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ture had been demanding that Ottawa éét_on a number of Anti-
éhinﬁﬁe Prgyincigl bills, but the Goverament was Eonstrained
by larger quesfions of the\Canadian image, imperial'intereéts
and international policy. The only legislative action that
Ottawa took was the imposition of an increasingly onerous
head tax on Chinese immigrants that by 1904 was $500 per head.
'Otherwise the Federal Government continually fejected bifis
passed by the British Columbian legislature. Riots in
Bfitish Columbia and the ensuing Oriental clé;ms for damages
forced the Government to intercede. wjnne coé&ents:

e

v

If the riots did not bring immediate exclusion
of Oriental.immigration, they shéok an indif-
ferent Federal Government into action. First, |
damages had to be settled on the spot, and the
good name of Canada had to be cleared in the
eyes of other nations (28; p. 466).

The drug problem that King found was the one item

. that the Government could act upon, on the grounds that it

was inimical to the public welfare. Most people were, shocked
by the facts unearthed and the Chinese importers becdame the |
logical target iﬁ the 1908 situation. Even at thaf point the
international influence was evident. MacFarlane points out
that King canvasséd the attitudes of'other nations about the
drug traffic in his report (20:3p;17).As a result of this
action Canada was seen as a leader in drug legislation.

Trasov reports that King admitted that Canada was asked to

be represented at the 1909 meeting of the International

' *
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Opium Commission in Shanghai because she took an e%rly lead

in the enactment of legislation rélating to opium (26; D.+.278).
He further points out that narcotié acts prior to 1954 were
designed_to:fulfill the two-fold purpose of controiling the
legal distgibutiph of narcotic drugs and to satisfy interna-
tional commitments in-the prevention of illicit trade in nar-
cotics (26; p. 281). King himself was Canada's representative

to the coriference because of his reputation as a moral entre-

preneur in the field. After the conference King achieved the

status of an expert and his_ﬁord was extremely influential

" in the House decisions.

The dﬁmestic concerns veoiced in the 1911 debates set
the climate in which Government could take action with public
support. The international anti-opium movement not only

reinforced and legitimized the Government's positidﬁ but

- made it unlikely that Canadian prohibitory measures would

ruffle the featheré of Britain or China or any other member of
the world community. Thus the 1911 prohibitory legislation
against opium smoking, the first enactment of a criminal sanc-
tion of drug use in Canada, while directed at the Chinese in
particula:{,was legitimized by the demands on Government frog

both domestic and international.quarters.

The Syétemic Determinants: a preamble

]

An- appreciation of the actors involved in the process'
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of drug 1eglslatlon in the first. quarter of the twentieth
century in Canada points to the maaor factors\or the maaor
systemic motivators which influence state behaviour and the‘
nature of that influence. Four primar§'factors can be isQlated--
economic.'social. moral and‘politicai: Theseéfactors are
neither exclusive‘nor exhaustive; they are merely indicative

of the underlying pressures in the proce;s of legislative

enactment.

 The Economic Factor ‘ : 7'

The economic factor was the 1n1tlal catalyst that even-
'tually led to drug leglslatlon and it is associated with per-
ceptlgns of-a group* S necessity or reduyndancy in sqciety. .5
“When tnere are scarce resources one group can only enhance
its position at the EEPense of anotner. The ‘deliberate
campalgn to exclude the Chlnese from various occupations and’
“from Canada reiled to a great extenthon'nonveconomic acguments -
but at the heart of the problem was the economic factor. When
Mackenzie'King spoke onrthe'immigration'biil after the 1907
riot in Vancouver he said that:
it was not a local or prov1nc1a1 matter. it was
a national and international onf. Although it
was partly racial and rellglous in nature, it was .
flrst and foremost an economic concern (22- p. 23?)
The economlc concern sneaks for itself. Labour was

' concerned 31mply withprotecting Jobs for the Whlte magorlty

and maintaining minimum economic standards. Enforcement

-
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groups were concerned With guarding-and extending their
spheres of bureaucratic‘influence. BuSiness and proprietors

were concerned with profit. If weaknesses on the economic

front could be attributed to the Chlnese then the Chinese

could be used as a viable scapegoat for economic ills. Chin-
ese labour was utilize d protected by the capitalists as
long as tae Chinese served a pvofitable function. In the
periods of econocmic al versity, when they lost their usefulness,
they'lost big bqsigg§§ support and served instead to take the

focus of conflict away from the economic sector and onto them-

- selves. As Himmelstein points out drug legislation was used

*

substantively to deflect White working class anger away from
the capitalist and onto the Chiﬁese, thus reinforcing capi-
hegemony-(lé P. 47). : - _.

The Socxal Factor '

In addition to fhe economic facfor which singled out

the Chinese as possible threats to. the dominant White popu- -

" lation of British Columbia and to their minimally tablished
standard of 1iV1ng, British Columbian reSidents we _plagued

by genuine fears of being inundated by the yellow peril--ta;
large scale immigration of Chinese to Canada. ‘When these
immigrants were_introduced on an equal footing with White

labour they inspired Hatréd and violence, The result was a

social class struggle between Whites.and Chinese led by

British Columbia legislators and the media that became the
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. supremacy of thelr own Tway of llfe, and that f;e struggle
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ba31s of the soclal motivation ln drug leglslatlon.,

To counter these threats the Whltes hlghllghted the
dlfferences between themselves and the Chlnese and refused to
acknowledge 51m11ar1t1es. One feature of the Chinese identity
was drug 1nvolvement, both as traders and users. As the custom-
‘ary use-of oplum came to symbolize the dlfferences between the
Chlnese and the rest of soclety. and ‘the image of oplates as
Chlnese-l ame to-be widely accepted. perceptions of the

' Canadian d¥ug using ponulatnn shifted from mlddle class to

. alien and lower class. The 1885 report of the Royal Commission

of Chinese Immigration shows the class associations of the.

oplum evil and v01ces concern ab&%% its spread:

Opium is the Chlnese evil, and when once -the.

"habit is contracted it cannot be got. over. Thts.
habit has increased with the population. ium
is used. in every house, with scarcely an exXception.

THis evil'is growirdg with the whites especially on
the United States side. The population.who use . - )
this are principally. workingmen such as .painters, ~

' and white womens«prostitutes, Jndian women, etc.

" There are not many cases amgng young and indus- H
trious men, but there is dafiger of it; but I ' ‘ £
have.been'told on good autZ§:1ty -that white glrls
of respectablefparents use it (25; p. 48).

o

) Duster polnts out that wher®an act shlfts it class \L;s”/’

- associations from upper or'middle to lower it has a greater

susceotlblllty to .be labelled as deviant (5:‘'pp. 246- ~247).

Gusfleld also suggests that North America is characterlzed ("'
°.

by a struggle among status _8Toups attemptlng to assert the

" A

T, . ' v
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often becomes a clash between the visible symbols of com-

‘peting 1ife styles (8). Drug legislation therefore could

be seen as a weap9n~for the social: contrdl of the weaker

status groups and‘for the preservation of the old order.

In ad&ition'White sociery advanced a'philosophj of assimilation
that restricted those elements not likely to assimilate. to the
predomihanf mores. or the predominant ethnic group, physically
as weil as socially. Himmelstein suggests that the manner

- *

in which a socliety reacts to drug use has less to do with the’

drug 1tself than w1th the factors of class. status. and power

in the social context in which 1t appears and that*symbollcally
the antl-oplum crusade was used -to reassert the status of the

White. worker v1s-a-v1s the Chinese _worker (16 p. LY. 1In

‘Brltlsh Columbia the. Chlnese t}reatened the exlsI{E? class

e~

structure and. drug legislation became a symbollc way for

that class to reassert its cultural and polltlcal domlnance.

The Moral Pacto ' ‘ '
BecﬁE;dg:égests that laws deallng with problems of

(\moral order develop as a result of crusades waged by individuals

‘

—

Or groyps who take lt upon themselves to rouse the publlc
consciousness about partlcular lmmoral condltlons (1; pp. I47-
155). _Morallty refers to strong feellngs about rlght or wrong
and-gocdhess or‘eral; Associated with perceptiehs of-wrohg

or ev1l are audgments of free will, blame and condemnatlon,

-and the demand’ that the negatlve behav1our should not go unpun—



ished. Individuals like King and EmilylMurphy. as well as

the religious groups and‘the ﬁedia; preSented themselves as
moral Beings“dth;a right end'duty'to impress their‘standards
on others and they were the actors who were ostensibly moti-
vated by moralistic considerations. Theee were the moral
entrepreneurs who held certain images about the structure of
soc1ety whxch‘reflected their personal interests or prthsiies,
or deeply held conv1ctions. The moral center establlshes '

the criteria for condemnatlon and theylsee”the law as the'

vehicle to buttress their conceptions (5; p. 238)

'Unlike statesmen, to whom graduallsm is the essence of sta-

bility, moral entrepreneurs, or statesmea who see themselves
as such, are less concerned with manipulatipn than in creating
reality. They believe in total solutions. What they perceive
as right is so imporgent to them that they feel their goal

can only be accomplished by drastic solutions:

In the -early twentieth'centuryvCanada'ﬁad been ideo-
1egicq§ly guided by the puritan ethic and Victorian attitudes
towards morallty. The puritan ethié¢ reflected the view that
pleasﬁke was only legitimate as a reward for hard work and

-

that indulgence in pleasure.for its own sake was an illicit

kind of enjoyment. Opiumwsmokigg was considered an illiCit

activity because the moral entrepreneurs at the egnter.set'

out to define it as such. It has begn suggested_ that the

essential assignmept ofia moral Judgment lies in the assess-

80 - .
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ment of the effect of a man's behaviour on others (27).
It was not the‘fact of drug involvement bu£ activities ‘asso-
ciated with the opiumrduifure that the moral entrepreneurs
depléredi Musto pointé out that the'most-pas§}onate support
for legal prohibition of narcotics héyg been associzted with
the fear that opium smoking facilitated sexual contactbe-
tween-différent‘grodgg (24; p. 244 .Much of fhe graphic por-
trayals in the House debates and in the media played upon thls
poznt, as were the portrayals of the depravamlons of the
Chinese on the youth of the country. Moral taboos against
illieit sex, mixiﬂé Sf‘the classes, hedonisnm, pleasupe’aé an
end in itself and blatancy of ﬁpium uge were the mores that.
the Chinese drug culture were‘portrayed:aavchallénging. and
this induced extreme moral indignation. It became neceszary
to invoke the moral order in an ostensibly moralistic manner.
One aépect of thé Chinese ethnic configuration, opium
involvement, was'singled out to address the Chinese as a group.
" Their involfement in the opium scene waé ‘used to confer upon
them a drug-assoc1ated master status, a chafhgterlzatlon of
their total 1dent1ty as evil. In_effeq; the who;e issue of
drugs was used symboligally to demean the character .of the
Chinese, to symbolize the difference betﬁeen_them and the
society, to affirm the values of the dominant group over the
Anferior Cﬁinese minority. In this way they'becéme subject 'to

‘marginalization by separation. The Chinese problem could more
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.;f o .viably be addresséd when the focus was changed from the

‘ moral unacceptability o:_Chineée‘td the moral unacceptability.
of;théir drug involvmment, and, eventually, general unaccep-
tagility of drug involvement, especially for the lower

classes of Whites.

The Political Factor

.Manley says that "all orgénizedrsocieties'depeﬁd upon

a- power $t:u¢ture. and pdlitics is the business of power, its
acquisition and its use" (21; p.. 5). Ideologies, policies
and sanctioné areatne basis on ﬁhich the state rqs?s and pér-
petuates itself. Powérf&i,ihdividualsfor groups derive their

. power, ‘or a great part of it, from the fact that they are able
to present their positioﬁ?as.legitimate.'justified and-nece57 
sary. Power buys legitimacy énd the capacity to énforce,
reward and punish. Conversely, those wiéhout power have ‘the :
lowest political priority. Perceptions of difference about _

the powerless and/or,tpeir behaviours by Ehe holders of ﬁower .’

'ﬁieclﬁde the element of empatﬁy, increase social distance

and become a_sﬁfficié;t basis to warrant a particular treat-

ment or mistreatment. quitically,‘puniShmentfis not a funec-

tion of malice per se but a function of_efficiency within

the context of existing circumstances and sensitivities. . '

Coercive responses and the .creation of out-groups serve

symbolic and substantive functions in dealing with those . = .

whom the state perceiveé as'threatening to the exisfing
N - .

o
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polltlcal structure or whom the state decides to deflne as
such for political reasons.

In 1911 and 1ater'in the early 1920's themedia, ~the
British Columbia legislators and other powerful interest

N
groups dellberately set out to sharpen and clarlfy certain

differences between.ﬂpltes and the dhlnese. They presented
the.Chinese as challenging the economic, social and moral
stability of the country. Legislation>is the proeess by
whigh normative expectations are made official. the struc-
tural medium'for altering'bpﬁndaries with the capacity and
power to enforpe-definitions. The politically powerful
groups ‘sought to resolve the economic, social and moral
problems that existeduég the creation of a new norm--the
illegality of drug involvement. ’ | -

' a
The new norms'were clearly measures passed to appease

~ the pressure groups, measures that were highly selectlve and

directed against a specific target group. Cookxgays that in

1911 Senator J.H. Wilson was the only speakér to imply\ that a

political decision was beiné‘pade'when the Chinese were singled‘

out as the offenders (3; p.739)- Further, in spite of all the

‘concerns raised by representations. on whiqﬁ King based his

support, with regards to the use of cocaine, the prohlbltory
measure was agalnst oplum smoking--the Chinese hablt. From .
the 192@\Commons and- Senate debates the polltlcal lmpllcatlons

are olear——much of the arbltrary powers given to the pollce

83.
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were allowed when the legislators‘were satisfied that they
woula bé used ogly.against Chin;;en and the criminal class.
Drug legislation, 1}nked to value systems and political
power, was motivated by both symbolic and substantive factors.
Symbolically it serv 0 'fferqntia%e between groups and to |
affirm the power and normative expectations of one group to -
the detrlment of another. It did not provide'for the resoiu-
~tion of economlc 6r 5001al problems and . -was a. response to the
users of drugs rather than—to drug use. Substantively 1t
) enabled the state To 1solate, to malntaan control of, andato
get rld of a large number ‘of soczal undesirables. S Beland
attested "we are_getthg rld of Chinamen as fastfagiLe'can"
(13; p. 699 ). Substantively it also\served to ﬁagk the
egonomic,and social causes of political instability in the
\:Budzyy. Once the puniti%é laws to which groups are subjected
become 'o‘ffi_ciél they are taken for granted and becamé the
realify in which the soclety rates; later, they are
AN

"extended £o include other gru ir purposes of social control.

_ The Psychological Milieu

¢ .
. -»

IndiYiduals and groups métivated'by'various systemic
.Z::H; factors sought to develoﬁ a-racist anti;Chineée movement
ﬂ'hroﬁghout Canada in order to legitimize Federal eiclusionary
\\\,ﬁgf////:mmigration'1egislation. .It is clear from the 1921 and 1922
debatesithat the larger goal was §olving'the Oriental_questionl

- . e - - ' ' ' - = A
Those seeking legislatlon-were aware of their own interests,,

+
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'intereété that coincided with tHeirs and opposing interests.
They sought to crystalllze unformed or latent opinion by
keeplng up a steady barrage of persuasive communication about
a specific aspect of the Chinese cultural identity to motivate
an apathetic public and a reasonably critical Federal legis-
lature. They found it expedient to resort to three strategies
to achieve~this. Flrst they legltlmlzed their p051ﬁ10n to.
malntaln a sense of righteousness and to 1mpress upon others

- that their proposals were legltimate and necessary. Secondly
they discredited the opposing forces. Finally they villified
the target group in order to justify the-punitivé nature of
their proposed measures and to legitimize the use of coercion

and force.

- To legitimize their:position they supported the nega-
tive stereotfpes about the Chingse prevalent - i British
‘Columbia. These images were presenﬁed by Ross in the 1908
 debates (15; p.ﬁbj). Further, the Chinese wefe portrayed as
dirty people living in unsanitary conditions with a ‘sécial
.system apart from the society at large.' It was claimed thé
wealth tA:y acﬁuiréd nevef helpedfCanadian society and they
were unéssimirdble physica}ly.and culturaliy;.xgeihen were
gambleps'apd'oﬁium addicts and the women prostitutes. (22
Statistics wéne used by‘the;supporters of'drugﬂlegislétion to

show Xhe extent of Chlnese 1nvolvement'1n the drug culture

and the representatlons made to them by lndLV1duals and

. :
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interest groups were c1ted to claim the support of P birc
opinion and demands of the\publlc for whatever measure were
deemed necessary to end the drug ev11. ‘

Opposition to the coercive measures. rested w1th the
medical profeSSLOn,and some leglslators._ As already stated

the medical profession was discredited. Lindesmith points

out that the Nerth 4merican puhlié'Was_hot informed that the

British and European method of handling the problem was any
different from ours or that ther’ was less of an association
between their drug culture and crime (19; ». v11) .It was
suggested that those‘who.REld out for the disease concept )
had unworthy motives (24; p. 249). { But tﬁen. as the House
detates of 1961 made it cle;r, the Pationale for Canadian
policy being different from the British policy on drugs lay
1n the mores and culture of Brltaln which is a far more homo-
geneous society than that of North. Amerlca.(lh p 6002).

The support_of the opposing leglslators had to be_
secured. 1In the 1911 debates, King used the force of

. representations made to him to avert opposition. He

states: . , .
. I have found in my limited experience in the House,‘
‘that it is after the second readlng/of the Bill '

that" opp031t10n develops. I trust that there will -

" "be no opposition.when I am through. But I desire
to read.the communications in onderto. dvert any
op9051t10n that might otherwise arise (10; p. 2528).

W
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Durihg the f@zors more was necessary than a discredited

opposition and statements of support to motivate the

C &
lawmakers. Most legislators were concerned about the nar-

cotics problem but the 1921 debates revealed that there;was_

significant resistance to the measures sought. The pro-

punitive faction therefore resorted to a process of villi-

fication that inéorporated the creatidn-and publication of
a mythology about drugs and druglinvolvemént. and the
dramatization of people ds evil fhat would cause observers
to react with fear, aversion and condemnation.
The Drug Mythology | _ .

| The tenets of this myth encompassed the drug itself,

the user, the doctor and the illegal seller. The drug .
itself was the demon flower; according'to the mythology it was
not the circumstances of addiction that caused the problem

"but the direct action of the drug itself which impairéq\

‘such functions as honesty, morality and- concern for others”

(18; .pp. 394-5). The opiates were correctly said to be
addictive dbut adﬁiction_was claimed to cause damages not only-
to the mind and body but to the very soul. fhe drug itself
changed the user into a human fiend. Later in 1923, the

mythology aboutl opiates was extended to encompass the user

"' of non-opiates. Murphy deécribes_the consequences of ‘mari-

- juana .use:

. -
307

Persons using this narcotic, smoke the dried leaves
of the plant, which has the effect-of driving them
completely insane. The addict loses all sense

. N Le
T . . T L w
- -

-



s

- morally depraved" (18;

.dev10us doctors as-lncompetents and money.hungrey dev1ants

of moral respon31b111ty.. While in this condltlon,
they become raving maniacs and are liable to kill
or indulge’any form of violence to other persong;
using the most savage methods of cruelty without,

as said before, any sense of mpral responsibility.
(23: p. 333).

Drug users became "drug/fiends, totally dishonest and

393). From the debates it is

clear that White and inese smokers were regarded differently.

WKites were presepted as the ioung-éeduced victims'of the  f

—

Chinesebpreda rs._“In the 1922 debates Ladner presents the

sad story of fa White veteran 1nvolved in deallng drugs as a

*victim of thie Chinese (12; p. The Chinese drug‘flend

was seen as a brutish degSrferate who cHose his immoral situa-

tion and constantly -sought to debauch others. :
, L

The doctor became the devious doctor. It was suggested

that: .
‘Physicians and pharmacologists ¥y the thousands
were money grabbing purveyors of -evil...and-the
medical profession had been guilty of misjudging
the baneful effects of oplum for "over two -
mlllenla (18 P. 393) . ]

There was some truth to these charghg in that doctors had

been respon51ble for much of the prevalent addlctlon since

they had recommended Oplates for curatlve purposes. Also.

untll the laws were tlghtened many doctq;s lssued prescrlptlons
~—~—
on demand. However, at this time the stereotype of the '
"in collusxon w1th addlcts was oropagated tp dlscredlt 'themt
-y A
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dnd” facilitate - the enés;éeéegi approach to the drug issue.
Most of the vehemence in the House debates was
reeerved for'the<illegal drug trafficker. Throughout the 1921

to 1923 debates 1t became qulte cleap that thls was the grou

egerybody would accept leglslatlon agalnst' These were
cool calculatlgg.brutes who deliberately exploited.th: youngl
in order to seduce them for fihancial'gein. This was the
group which sentericed young‘lives to a.living hell. Chineee
drug users as a whole were regarded as drug trafflckers who
spread their hablt to exploit the young. espec1ally femaleé
Many females are so sexually exc1ted by the |

smoking of opium during the ‘first few weeks,

- that old smokers,with the sol bject of ruin-
ing them taucht them to smoke’

- The myth of the. chlld-recrultlng*pedlar was used to
enerate sympathy and revulsion: o I

In some magnner, by\some wily method- they have
been induced by. the\Chlnese to. use the drug.
Time was when, 1ittle girIs no older than 12
years were found in Chinese laundrles aunder
" the influence of the opium. What other crimes:
were committed.in those “dark and fetid places
- when ¥These little innocernt victlme of the China-
men's wiles were under the influence of the drug
~ are too horrible to imagineg {29%; p. 60). :

<«

»%

' These graphic portrayals and this emotional rhetorié

- _were used. o dramatlze the Chlnese evil. Ye Mark reports:

~ The assoc1atlon of oplum to the Chlnese played
an important part in- the development of the.
rac1st.ant1 Chinese movement i the United |
Stases. Chinese had to be defined as distinctly .
. different and inferior to the maJorlty of -
._Amerlcan soc1ety. In other words, Chlnese had *to
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= competitors, and of Sourse Oplum fiends (29; n 60X

mythology in wWIN
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be pbrtrayed as sub human. ev1l entities.
As a result, the Chinese were strongly associated
- with the evils of society, such .as being unsani-
] tary. gamblers, prostitutes, criminals, savage
"~ -killers of their own new-born,- unfair labor

Links were made betueen addlctlon and crlme. addlctlon

'and sex, addlctlon and the abuse- of the country s youth,
X

‘ addlctlon and phy81cal degenerataon. addlctlon and lmmorallty.

The extent o tﬁise links was maxlmlzed to support_jhe drug

h each element was characterlzed by .evil and'.

4 -~

deliberation,

the proporti T psychologlcal murder of the young and inno~
cent. Spurred gn by moral rlghteousness and the 1nst1nct of
self—preservatlon it seem necessary. that this: ev1l be com-
batted by the police powers of the state rather thag any :‘
medlcal model of - intervention. o

RaCLal pregudlces towards the CthE§P comblned w1th
mythologlcal beliefs were dlssemlnated to the publlc apdato- ~
leglslators by the medla. by 1nterest groups and by some
members of parllament in various communlcatlon forums

Emotional rhetorlc, backed by so- called sapert' testlmony.

graphlc imagery, and exaggeraaed clalms abOut personal damage

o,
n{r hﬁ damage to others as a result of dru? use were used %o,

. heighten publlc fears and create a hysterla.about drugs and

drug use, thereby ellcltlng public and leglslatlve support.‘

The result was tha% perceptlons about the 1ssue changed._-‘

L+

r 4

the p01nt where 1llegal sale ‘of drugs assumed -
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Mildfcéncern changed to genuine alarm. Everyone’appea:ed to-

agrge about the drug evil and that a crisis existed. Since
. - - . _ 4.
tpe Chinese_were singled“out as the villains in the play-

... 2Ry action taken against tnem was legitimized. Drug legisla-

tion was utilized to jail and then deport those Jalled for

“ -

drug lnfractlons. But the whole process served the wider alm—-
to discredit.tne Chinese in the eyes of all Canadians so that

exc1u51onary leglslatlon could be IEgltlmated This ggai was-;-
achzeved ln 1923, dowever. when the conecern with the Chlnese

problem dled away The myths remained and became the sogial. 8
'realrty.' o S . |

The enactment of early drug legislation 1n Canada was

- a polltlcal process involving issues. of SOClal and moral

‘behav1our where certain groups updertook to exclude an alien
race from the Canadlan scene, to limit thbir Bower and control .
their behaviour, fo.reject them on the grounds of morafi%y-
‘and by so dmlng to assert the superlorlty of the status of the
domlnant group and thelr way of 1ife. -A coerciwve ‘actidh was .
dlrected agalnst an act that was really an appendage of a

soc1al problem T

-

The entreoreneurlal groups (nrofess;onals, buszness and

labour, the .média, Prov1nc1al and Federal leglslators) were'
the actors, who. motlvated by economlc, moral or social
factors, undertook to’ 1nf1uence the, House and the ﬁublicf-

.

Th;s was done by producxng an emotlonally charged atmosphere f-'



in which the target group was demonized, evil was dramatized
x* ' :
and the intolerance of an act was linked to’ other forms of

-

intolerance. A crisis was deemed to exist. Fofcenseeméd
to be the simplest way by which the crisis could be resolved
and legislators grasped for this easy solution to a difficult
'problem,. Thé general fear of the Chinese ‘drug evil subsided
but the.machinery continued. Coercive measures were presented
as effective, Policies become .accepted and are extended to
controi‘ofher'grqups for whom. the original legislation was
not intended. . After 1923 the myths about drugs came to be
so accepted by the Canadian legislature and the Canadian
public that:
Stamping out addiction became not mefely an en-
forcement. chore but a moral crusade. The ster-
eotype of the addict as an "innocent victim”
. persisted for some time but in practice the addict
» was coming to be treated as a criminal. He too be-
" came the enemy along with the trafficker (3; p. 43).
Both the myths and the laws themselves served to rein-
force public perceptions and facilitate the extension of the
enforcement-- model. As Grygier observes:
-—// To some extent laws always foster or create public
. opinion; yet they are themselves the product of ,
such opinion. As with religious and moral beliefs,
the relationship between law and public opinion is
not that of simple cause and effect; it is a
relationship of mutual reflection and reinforcement.
- We make .laws in order to preserve the values of

our society, but by making laws we also affect @
the value system (7; p. 32).
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CHAPTER V : . -

Conclusion and-Imglicafiong

. ]
- Coneclusion

-~

Some of the proposltlons of the consensus perspectlve
of law and the conflict perspectlve of legislation were out-
lined in Chapter II. The consensus perspectlve regards the
-law as representing a balaﬂbe between confllctlng and over-
lapping interests in which individual instances of the impera-
tive elesent (legislation) are absorbed into the traditional
eiement of the legal system (law). The definition of

criminality is given by society as a whole, which is in con-

sensus on these matters. In this view society is homogeneous,

and is in agreement about right and wrong. Laﬁ is-a social
norm and a form of socisl control. Society consisés of‘indid
viduals most of whom wiliiﬁgly accept societal norms for the
sake of stability, and a few who defy societal norms be-
cause of inherenf eﬁarscteristids or because of environ-
mental infiuences; *

The conflict perspective sees soclety as heteroéeneqnsﬁ
composed of.groups sith'competing interests, different valse
systems and different lifestyles. There is disagreeﬁent about
objective.right and wrong. Inditi&ual acts of legislation
enable those with power and influence to define social and
1egal reality in.a manner that maintains the status quo."
enhances their particular 1nterests and values to the detri-

ment of others, and defines less powerful groups. or those
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who threaten the exisfing arrangements, as criminal because
'dfjbvéf£rQEfé;“whiie“iﬁmfééf:qéféffiy addfeséiﬁg fﬁeir status
characteristics. Thus legislation acts to make heretics,
witches, vagrénts and ﬁot heads out of men and, until such
time as peréepfions aﬂout these statﬁées change, they remain
criminals in the eyes of the law. Coﬁsensus theorists are -

‘“reluctant to concede that these designations represent objec-,

tive law.. = ' S T
' Some propositions that arise out-of the éﬁhsenéus and
conflict perspectives will now be reconciled with the data
and analysis in Chapters III and Iv.to determine which per- '
spgctive is supported, and the implications tﬂat follow.J.The
essential issues that must be considered are whether the new
legislation sought to correct contraventiéns of established
norms and deeply shared values or to achieve an accommodation
of competing ianrests; whether the state and its legislative :
"machinery are vafie neutral; and finally, whether an overt
activity q;‘a statuS‘characferiStic was being addressed.
Firstly consider whether Federal‘d:ug legislation
reflected normative denunciation of drugs. If Canadian men
went to the Moslem world and continued their normative .drink-
ing habits or Canadian women .exposed their bodies as they do
at‘home; they would be flaunting basic norms of the Moslem

culture. In the analysis of the data it was indicated that

. drug use in Canada was a normative activity, at least to

.



the ext;nt‘thathit was widely uged. The Chiﬁese were not
flaunting established norms gbout‘drug Jﬁgi It is true that
Wi\ there were concerns aboﬁt'drug'use; but tlrese concems‘were -
" neither widespread nér urgent. The data also’ indicates that

' ;f\;;i public?representatiqnsréy_the national level, which King used
fo convinge thé legislatgre,~wefé'ma;ﬁly concerned with the
use of cocaiﬁe. which was recognizéd b}lthe wider national-

#  public as dangercué. Neither were these pﬁﬁlic représentar
tions spontaneous, as King would originally have had us be-
lieie. nor was the use of cocaine condemned. Instead, opium
smoking, one variation of drugfﬁse, was condemned. The first
Canﬁdian drug prohibition, therefore, gid not refiect any

&“w.j flaunting of an established norm, nor did it refleect a commu-

I nity consensus or thg consciougness of tﬂé whole society about
drug smoking. In fact the first drug laws set about creating
a new social as well as legal norm and this contradicts the
consensus position.

If drug legislation was not engcted because widely
shared norms were defied, then. what values did drug legisla-
tion répresenx? From the‘datg it was clear that several |
actors found it necessary to arouse the public to the dangers
inherent in the drug scene. There was no serious affront to
the collective Can;dian consclence until a drug mythology was
ﬁsed to publicize the ﬁ%rception that the children and

young men of the nation were being corrupted by an alien



g:"

N~

-

L]

‘.\_
|

P - * - a -
influence, \and Eyat all sorts of sexual exploitation faced
| g :

our young.w?men on account of the drug scene. 1In effect

-
v

degeneratlon because of this drug ev11 hese were the overt

the.youth -9f Canada were said to face X and physical
e

values that were being .threatened and it was unthlnkable that

everyone wou%d not aﬁree‘that th}s evil- should be suppressed.

We can thus see a shift from the conflict to the consensus

'perspective, from-the concept of law which represented

specific powerful interests' to a law which represented
general agreement
It is also clear from the data that the covert values

whlch gave\rlse to drug leglslatlon had more §? do with such

'factors as; equallty in employment upward moblli%y and allen )

. a381mllatlon than with oplum in itself. 'Drug use presented

the Justification by which the conflict between Chlnese and

Whites in British Columbla ¢could be couched in moral terms.

- It is difficult to say whether the national conscience reflec-

ted the proVanlal consc1ence regarding matte;sxof\rac1al
supremacy. What 1s certain is that, once the myths were dls-
seﬁinated people seemed disposed to believe them and by
the mid 1920 s a consensus about drugs was establlshed. its
basis on ﬁidely shared values instead of a campalgn of in-
doctrimation is questionable.- = _

Did the enactment of drug legislation reflect a '~

balance, an accommodation of competi nterests? There

.~



is no evidence in the data to indicate that Chinese i:z;Lests.

12

in trading or in using their preferred drug, or in re

in Canada, were anywhere represented or accommodated }
législativq process. The laws themselves were not. egsential
to maintain the fabric of society bufuwere-functioqal i
facilitating a one-sided political response to the social
conflict between the dominant British Columbian Whites and |
the subordinate Chinese group. The lawéaonly came about when
powerful individuals and interest groups undertook)a deli-‘
' berate propaganda campaign to artificially create widespread
anxiety about drugs and drug involvement,;with the Chinese as
the villain, in order to enable the natioﬁal audignce to
'dpepen its involvement in the rejection process. The intent
of the legiélation was to widen the legal boundaries to en-.
compass the Chinese and push them out of the physical béun-
daries of the countfy. |
| Far from transcending\the immediate interests of the
dominant groups seeking drug legislation, or those involved
in the legislative process, the data reveals that the new
legislation benef¥ted them at the expense of the Chinese:
The focus on the Chinese served to direct attention from
the economic and political problems that existed and this
benefitted the capitalists and both provinéiﬁl aﬁé federal
péliticians. Bureaucrats, professionals and the media
seeking profit and influence benefitted. Getting rid of -

¢




-~ 100

T B | : . )
K . " . : N

-

.
the Chinese served to remove the alleged job and bu'sing_ss.
_codéetition.to Labour #hd small businessmen. By their action
Ottawa accommodated the pressing demands of the British Colum-
bian poli&ical groups and”paéifiea thé-raé%%t element con-
cerned with the undesirability of assimilation. The satis-
faction of some interests to the détriment of others and the
exclusion rather than accommodation of one group's interests
in the legislative process rejects the claims of the concensus
perspective. |
Weré the state, as embodied in the organization of
political grouﬁslﬁflpeople, or the.;egislative process, the
machinery by which laws are made, v;lue neutral? fnhgrent
in the concept of the state is the machinery which makes
public or ﬂegai_pblicy official. When economic, éolitical of
legal demands collide.with existing social arrangements if
is 1iving persons who collide with one another. -In spite of
the emotionalism generated b& the creation of the drug myth-
ology it would bé naive ta believe that legislators were
not aware than the real issue was the question of Chinese
immigration. This is clear from the House of Commons and
Senate debates. There was no national immigration problem,
simply a matter of too much of-the undesirable -ethnic gfoup
in British Columbia. In the early twentieth century, while

British Columbia was trying to exclude the Chinese, the

Federal government was paying the passage for European .

ESY
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farmers to cbme to Canada. Thus the state was no;iyalue néutral

when thgy‘allowed the Chinese to ﬁe used as scapegoats to

maintain pelitical stabiliéy; o ‘
‘In the enactment of legislatioﬁ that facilitated wide-

sp;ead‘police powers 1in matters of search, curtailed the

right of appeal, enlarged the notion of possession decreed

ﬁandatory jail sentences aﬁd curtailed.judicial discretion,

the state acted in a manner which resulted in the denial of

existing normative guaranfeés of freedom to the whoie-communit&

in an effort to discriminate agaihst one group. The 1922

Senate deﬁates showed that the right of search was 6nly approved

when the Senators wére convinced that the arbitrary police

powers were to be used against Chin . The House of Co@pohs.
debates showed that the right of aﬁpeal as curtailed to
speed™up the déportation measures; that mandatory jal‘ sen-
. tences were approved 5ecauée only those s¢gntenced to jai
terms were subject to deportatioﬁ. These instances of selew-
tive repression indicate that thé legislativé machinery was
not value neutral. . o i
Thus, neither the staﬁe nor the legislative ma&hinery
appear to have been value neutral. The common good wherein
all memberé‘arg protected by rules of truth and justice for
ali persons who stand within an internal political relation-

ship was not the intent of the legislation. Since the re-

pressive laws were founded more on common prejudice and




\

o'

LT 102

lgnorance than on reasoned argument where all aspects of
‘the act1v1ty were clearly and dlspass;onately consldered and.
alternatlves examined, one has ko question the value neutrallty
of the state and its machlnery. ang this refutes the arguments
of the consensus perspectlve. / ‘ ?

Finally, was an overt activity or a status .character-
istic belng addressed° In the enactment of drug leglslatlon
we have an 1nstance where a particular subordlnate group.was

not tolerated by the" domlnant soc;al groups for ‘reasons

-

already stated. Demands were made upon the state to exclude
the subordinate groups. A éovernment 1n a democratlojstate

is committed to accede to the w1shes of lts powerful and vocal
members. Power can only be malntalned if the demands’ of
strong interest groups.‘ostensibly acting in the name of the,
public good, are met. By ﬁbt implementimg negative legis- |
lation with- respect 1o the perceived source of the domestic
conflict the Federal government would have been committing
political su1c1de However, the Chinese coulo not be
rejected on purely racial grounds because, as Alexander
WaoE2521e pointed out in the debates, such a principle

would be contrary to the law of nations and the pollcy whlch
controlled Canadian 1ife. The state did'not want 1o appear d
to act immorally. But it became evident that certain pressing
interests had to be‘satisfiedL The immorélity had to be ¢

transferred to the party against which it proposed to take



against an lmmoral actor.

-

Drug 1nvolvement was sang out as the most basic -

\' i

| elemént around whlch\g\reaectlon\sf the Chinese could be
articulated. A mythology about drugs "and the Chinese 1nvolve—
‘ment was used to change the focus from their social unaccept- -
-ablllty to thelr moral unacceptablllty, to confer upon them -.

a‘ﬁrug-assoclated master status and to preserit them as a
Threat to the social corporate. Qfﬂ';

‘ Consensus theorists suggest that it is only when the
confllct betweenhthe soczety and the deviant becomes lntoler-‘
able that leglslatlon is necessary to correct the situation.
Pri-or to drug legislation we do. v t see @ conflict between the |
Chlnese and society because of é%elr actlvzty but because of
‘their status. It was on;y when the.act1v1ty of groups con—
cerned with the control énd\xhe exclusiqﬂ_éf the Chinese
from Canadian society chose to reinterpret 2 neutral behaviour
into_oﬁe stfongly iﬁbued with moral Eondemnétion that the
spectre of deviangy arose. The result is that a spocio-
political issue was. turned into a moral issue to generate
':;otioﬁ and consensus, and into a legal issue through the
legislafive process. The laws, therefore, w%re enacted to
copstrain and exclude the Chiﬁese group from the social cor-
porate by identifying them in actus terms rather than in

. { .
status terms. This supports the conflict perspective.




Imﬁi;cationg , a. o

The data relating to drug legislation in Canada suppnrfs
the conflict perspective.of social order.f However, it is
without question’that present Canadian-society stands in p!
consensus in its condemnatlon of illegal lnvolvement 1n drugs/

The leglslatlon drew its impetus from -the lnterest groups

who actlvely agitated for its passage and itg.support from -~

the Canddian public who, out of self-interest, 1gncghnce,

irrational fear or social ‘lethargy, allowed it to take such

-

. @ strong hold on its mind. The law ltself legltlmlzed these

-

attitudes and provided the vehicle to ratlonally dlspel any
lingering doubts. It is not that legislation agalnst‘drug
involvement would not have arisen at some time 1n the near
future; an international movement agalnst drugs was afoot.

But the speed, nature and orlentatlon of drug control in

Canada was determined by the social circumstances and sdciaLf”f/,

forces opefating-in the country at the time. |
Comtemporary consensus theorlsts or jurists would use
{

the assumptlon. as Stotland has done, that "opium was the

motivating factor in the beginning of drug legislation” in

. Canada as their starting poiﬁt (1; p. 31). Our data demon-

strates this to be an imcomplete and mlsleadlng starting
polnt to sc1ent1f1cally.1nvest1gate the problem_of—drugs,
because to exclude the Chinese factor from the' drug debate is °

to exclude critical information. By taking this position
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consensus theorists assume as resclved precisely +that which
. H . -

-~ s .. . Py ops N . s
needs to be.proven in a scientific examination of the issue.

-

_Yet the data cannot be treated as representingja static

plcture, valld to thls day, supporting the conflict perspec-
' tlve. It represents merely a startlng p01nt in an evo
from a clear conflict 51tuatlon to an apparent co?;ensu 31tua-

tion’ where the orlglnal_cause of the conflict 1§/1ost but the

/
@wth contlnues, and the act1v1ty 1tself 15 percelved tp be
thenbone of contention: Thus, acts of leglslatlon based , =

on‘soecial interests may change their .character and app

'to be based on a general censensus but there is also tHe . g

possibility that the very exlstence of that act of leg slatlon .

:embraced in the tradltlonal body of law is not the Eesult
but "the source of consensus. “\':
Two slgnlflcant questions arise: what are the ;mplica-

tions of'the.conseneue or‘conflicf perspective and what ie

the relevance of the debate to the -discipline of criminologgf
Consensus and conflict perspectives differ from'eech'other L\
in the identification of the criteria that define their
boundaries. The consensus perepective represents. a conformisf:
 obediance to authority, a concept.of law ae an.expréegipn of
social agreement where the existe;ce of order is evidént.

Once an act of leglslatlon is passed the new act becomes a

soclial fact. Whatever the confllctzve nature of its orlglns.

whatever its dysfunctlonal effects, the new act~passes into
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- the great mass of traditional law. "An evolutlonary transi-
tion from legallty to legltlmaoy. Poth con51dered in ab-
/solute terms. takes place and the essential consideration is
not w1tquoerc1on or dysfunctlon which may arise but.wlth
authorlty whlch Legltlmacy coﬂ&ers. ‘As a sociaiuand legal -
reality we erfher adjust. to the law, or, failing to do so, -
suffer the consequences. W1th consensus the law is sacrosanct
Ry

because it is seen as purposeful. rlght and necessary, con-

taining its own 1mp11c1t morallty and 1ts own 1ntr1n31c moral

> -

character. The consensus perspectlve seeks to preserve and, -
perpetuate %he-mytﬁclogies that support the status cuo,r This
: perspective-seduces us into believing that we sﬁOglddcaintain
and, if possible, extend the policies that we have become
accustoped to. It sees no need to change, only perhaps to
adjust. The ccnsensus perspective sees the law as serving an
integrative fun®tion. Its focus on crlmlnal behaviour as a
human act1v1ty keeps punlshment and .vengeance ‘at thecenter
stage. A consensus creates .an attltpde of acceptance. With-

a¢ceptance there is a loss of flexibility of response and of

ecapacity to innovate that the complex notion of the crime
. ! -

problem requires. This leads to an acceptance of the over-
simplified enfcrcemenp route and the erosion of “those- checks
.and balances designed to protect the individual from abuse,

to a strategy of fatalism, not innovation. If certain things

[

are taken as givens there is no impetus to examine, ‘to criticize,

¢ -
L



or to ohange. The law, to which we acquiesce so completely
now, was created by our ancestors, not ourselves. If we
accept it without question it continues into fpdsterity~ but
with the added force of our present-complicity. °
‘ 0N
The conflict perspéective on the_ether hand advocates
a spirit of enquiry and experiment. It suggests that the

law consists of acts of legislation, many of which consist:

. of a legalized myth accepted as common sense. The existence

of order is problematic. ‘Many'laws prohibiting certain'éctions
create Circumstances worse than the condition they were
intended to control. >Understanding is ‘necessary for change

to achieve meaningful stability! Conflict theorists seek to
debuﬁk social and legal myths, to uncover tﬁe unintendeo.and
dysfunctional consequences of the criminal iaw. They seek to

s

start a new discussion at the social center proposing new

facts, new solutions. They suggest that the roots of the legal

" order lie in the coercion of .some men by others; that law

is not integrative but discriminatory as 1t favours some at
the expense of others. They take into account the influence
of special interests in the social definition of behaviour

s criminai. Since the actions of the state may act to ‘pre-
cipitate deviance instead of preventing it, legality and
legitimacy is_relative. not absolute, and one should tolerate
and treat rather than prohibit and punish. Most of all oné

should look for_solutions in the social.system.' The oﬁus
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rests on us to look for alternate methods of controlling the _

LY

phenomenon in which we are 1nterested\1\\¥
_ A further position of thekconfllct perspectlve is
that the content and nature of the law is not sacrosanct. The |
processes by which law‘is enacted_and enforced and the way in
which society operates and justifies its éctione warrant
serious attention and crltlcal scrutlny \\?hls perspectlve
points out that the unity and stablllty of&fﬁe soc1al cor-
‘porate ) besed on conflict, represented in the represslon
of marginal groups, 1s dysfunctional and that such stability
would-mos; likely be artificial or superficial. Dysfunction

‘is elso'pqesent when there is evidence that a particular law

-

has no positive effect but instead has the effect of making

criminals of persons who otherwise would have been law-abiding

citizens. A false stability provides the illusion of security

by masking symptoms of social disease with legal and moral

prescriptions. The social problems remain, marginals ;emain.
myths remain dormant in the social and legal atmosphere to

be resurrected in periods of social conflict against different

marginals with new variations.

The value of the conflict perspective lies in its
challenge to the various assumﬁfions of the congensus per-
speetive. It challenges traditional theorists to stop
justifying things that cannot be justified, to seek justice

in action, and to force a re-evaluation and re-examination of
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our present values, g;titﬁdes and perFeptions sO that we may
find a greater number of optionshopgn to us. Conflict theor-
ists face several problems; revealing the conflict may -
stimdiéte;dissatisfaction'ahd furfﬁer.csnflict in the social
- order; they may be able toﬁﬁuesﬁion‘the conéénsuS“buj may
not be able to provide answers to the problems ‘chat'exiéf. A ‘.‘..
Finally, if the conflict perspective should predominate,.
they may fall pfey t;.the very criticisms they reveal,
especially the inability’ to accommodate thé other @erspectivé's
point of view. |
In our examiﬁhtion of drug legisla%ionTiﬁ Canada we
havé seen how c;nflict has passed into consensus. Perhaps
other laws that we have téken for granted as supporting
consensus have also béen deri%ed from conflict. Conversely,
‘léws which now seeﬁ to be conflictive in nature may have
been derived from consensus. It 1is necessaryvéo examine
and compare the greatest possible number qfacts of legislation,
even those acts éhich we now consider mala in se, to see i
what historicai forces push one way or the other, and’to
determine whether légiélation is determined by constant laws.
At the present time the consensus ﬁerspective is the
accepted yardstick for an explan;tion of the social‘order.
Our data has demonstrated that if we start our scienfifiﬁ

investigation with an assumption of consensus much information

e
-

is lost. In. this respect the conflict perspective promises



3
~a greater scope for movement in science. The’crimin

. and have operated-accordingly.

to be more heuristic as it'digs below the facade to prgvide

ogist
‘ *

has an_important contribution to make in this :Tgpect.\ By

\
clinging to the consensus perspective most criminologists

have accepted a mechanical legalistic_gefinition'cipgﬁime

-

ither the structure of our crimiﬁal }ew_ncr-public
nion appear to be swayed by well documented arguments. |
sufficient studies by criminologists could demoneﬁééte that
what 1is taken for?granted as consensus is in fact conflict
masked in the guise of consensus then conflict may become

the new dominant perspective, the new yardstick ageins%

whlch soclal and legal policy can be. measured. In thaf event
the communlty of crlmlnologlsts could operate .at the soc1al
center to mold opinion based on scientific dlscovery and
thereby .act to influence both legislators and the public.

One has to consider that there are elements of both consensus

<

and conflict, not one or- the other, in an explanation' of

social order. Both consensus and conflict are value 1oaded

and therefore only partlally true.ﬁ;It 1s the respons1b111ty

of the community of crlmlqploglsts te:dec1de. on the basis.
.
of research, whether it would be¢more heuristic ;to dontinue

i - . .
Spérating from the present dominant perspective in which the

reality of dysfunctlon and Lnaustlce are ignored or to embraca

a conflict perspective w1th which to operate and to take '

-

-
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nto cons;deratlon the elements of consensus that have proven Z{;

fu tionq&. The’ domznant paradigm must be\plrcumscrlbggﬁzz///

suff;c;ency of what it explalns and demonstnates. ‘It )l

/

s
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QRIMINALIZATION OF DRUG ACTIVITY IN CANADA

ABSTRACT

_ There are several related issues in the\field of
criminology of which freedom and order, the individual and
soclety, and law and legislation are critical concerns. This

thesis attempts a clarification of the cor¥roversy regardlng

'the tradltlonal consensus theory of law and the new conflict

theory .of leglslatlon, two theoretical - perspectlves used to
explain the per31stence of social order.

The consensus perspectlve regards the law as repre-
senting a balsnce betweengconfllctlng and.overlapplpg 1n§erests

in which individual instances of the imperative element
> ‘ .

(legislation) are absoibed_into the traditional element of

the legal system (law). The definjtion of criminality. is
m ‘. -

‘given by society as a whole, which is in consensus on these

matters. In this view society is homogeneous, and is in
agreemen't‘abou't: right and wrong. Law iga social'nc;rm and a
form of social control. Society consisfs of individuals

most of whom willingly sccept societai.horms for the saqepof
stability, @and a few who. defy societal norms because of inher-
ent characteristics or because of environmental influences:

The conflict perspective sees society as heterogenedﬁs,

composed of groups with competing.interests. different value

systems and different lifestyles. There is disagreement about

zobjective right'and wrong. Ind1V1dual acts of leglslatlon

. . .
' a .
. .
- ” .
.
. - .

Lo .
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- enable those with power and iq:;uence to define social and \\‘

legal reality in a manner that “ﬁ%&ins'ﬁhe sﬂézgf-auo.

enhances their particular inte eéts;ahd values to the detri-

ment of others, and defines ieéé'powerful-greups, or those who

P .~ threaten the ex1st1ﬁg arraqgements, as criminal because of

'.‘,- overt acts. whlle-ln fact covertly addre351ng their status

characteristics. V

The enactment of drug;leglslatlon in Canada in the ;
first quarter of the twentle%h-eentugy was chosen as a test |
case to explore the content and interrelations ‘of the varlables
wh1ch>resulted in the deflnltlon of drug related actions as

- ' ermlnal._ The thesis- investigated the actors 1nuthe legls-

~ lative prOCESS, and the circumstances in which leglslatlon
took place, in an attempt to 1solate the magor factors
1that 1nf1uenced state behavxour, and to delineate the legls—

.~ lative dynamlcs by way of a hlstorlcal-developmental approach. .
Data consisted of excerpts from the legislative deeéges, ahd. |
the.actual laws passed.,to record the early progress‘of drug

~legislation. Once-%he major;faeters.and the.legislative
dynagies were outlined they were analysed within the frame-
work ef-the,consensus-cqeflict debate, to-see whether the
evidencetsupported propositions arising out ofleﬂe or the.
other~perspective more conclusively. -

It was. found that'early drug legislation was naot in

-

response to the flaunping of an established norm, nor Qif\?t.

.;.\:"2‘ o



reflect a community consensus or-the consciousness of the
whole soéie%y aﬁéﬁt drug use. In fact the firsf-drug laws

set about creatlng a new social . as well as legal norm. In
addition the covert values whlch gave rise to drug leglslatlon
had more to do with such factors as equality in employment,
upward -mobility and alien assimilation than with drugs in

themselves. \The basis of the legislatbn 6n widely shared

values instead of a campaign of indoctrination is questionable. .

Purther, the legisdlation achieved its intended goal of satis-

fying some interests to the detriment of others and the
exclusion rather,tﬂan accommodation of-one group's interests
in the legislativé pro;ess. Neither the state, as embodied
in the organization of political groups of people, nor the

legislative process, the machinery by which laws are made,

N

were found to be v?lué néutrgl. ~Finally, it was apparent'
that the new législétion was enacted to constrain and exclude
the .Chinese from ﬁhe socia; corporate by identifying then in
actus. terms rather than in status terms. The evidencé sup-

ported the conflict perspective of social order.





