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~ The pu}posc of Lhe presenﬁ stady was to examine tﬁé‘develop-

" ment. of Cdnadian legislation affecting young people, focusing

particularly on how age has been usecd in that legislation aqﬁa

criterion for défining such concepts as diminished

dccountubili¢¥, or immunity from criminal prosccution. It was

hypoLhesized(ihaL the changes in the use of such age lines may
bé rceclated Lo_brouder socfal“prcssures und_chanﬁcs in the
society, ;nd the study attemp£§ to link such social changes to
the éhanging age lines~In Lhe_déveloping legislation.

The study,uses the historical method to gather evidencé of
Lhc-dcvelopm@nt of such Caradian legislation from.1799 to 1985
and attempts to l1ink this to the broader social changes and -
p}cssurck thchlappéared to ;fféct this development.

It was [(ound that the changes 'in the use of age over time
may be related to Broader social changes and pressures'in that

socicty, however such factors seem to have indirectly affected

the choice of such ggé lines, whe;eas shifting philosophical
ussumpéioné reflected in the changiﬁg legi;lation! as well as
the complex ;;lit{cal process involved in sﬁch.changes may have
dircctly affected the choice of the pé}ficplar age lines used.
Tt is proposed that we should consider both the factors that may

have arfcéteg the philosophical ﬁﬁfumptions of such legislation

and the factors that may may directly affected fhe choice of the

age lines used in such legislation when attemptihg-to\ynderstand
how and why particular age lines were cypsen in the development

of cur legislation affecting young people.

j ili . |
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CHAPTER 1

INTRODUCTION
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— The mTin objective pf thie thesis is to examine the

‘aevelopment of Canadian }egisletion affecting young peopie,

~

focusing particularly on how age lines‘havé been used in

defining when an individual should be considered an adult or °

child under such legislation. Age lines, as such, are

-~

chronological cﬁi off points that use the age of the

-

.

individual as a criterion for defining if firstly, he or she

e

should be considered capable of committing a crime, or

secondly whether malice has to be proven to convict. that

1nd1v1dual, or 'thirdly (becaese of fhe ihdividuél's age) if he
or she should be automat1cally treated a8 an adult. -

To plece such 8 study in perspective it is useful to 1ook
eaek over timgftd differing societies te see how they have
treeted'and ?gewed éheir children. This it is hoped will
allow ﬁs to see how le.islation affecting children has

< .

. developed and how suchiconcepts as absolute immunity and
conditional responsibilit& have.developed.fo;.differing agé
groups of individuals. By examining the past it is also hoped
that a breader understanding may be obtaieed of how ye?ng
people have been treated in early societies and how‘early
legislatjion in these.societies affected childree, ag well as
what factors affected the development of such legislation. By
gaining an understanding of the very eerly legislation that
affected young people it is also hoped that the grougdwork for
understandlng subsequent changes in the leglalatlon may also

o~

be obtained. ' «
, _



materials humerocus incidents of viq&ence against children,

——

..The methods used_éég*framepork for understanding how .

children:have been treated and viewed over time may lead to

(-

™~

et

differing cohclusions. Egg_example Lloyd De Mause (1974) in

his book, The History of Childhood, presents what is claimed

to be =a comﬁrehenéive examination of how childhood has

-

evolved. To do this he has documerited from relevant sourc
such as abandonment, sexual abuse, disfigurement and -
infnnticide; ovFr time. He points out negatively thaE‘"[t]he

history of childhood is a mightmare from which we have only

+

recég}ly begun to awaken" (De Mause;'1974, p: l).'

He placesithe éﬁqlpfion of parent-child relations into a
series of six stages. or "modés” which are supposed to
represent a conti;uous sequence of closef approaches between

Y - .

pgrents and children as éeneration after generation of&iarents
slowly overcome their anxieties and begin to develop a
capacity‘lo identify and satisfy the needs ;f their children-

-

(De Mause, 1974, pp- l-éf. The first mode which he terms as
the'"infanticidal mode", stretches from antigquity to around
the fourfh’century A.D. apd the remaining five modes bring us
closer in segments of time -up to the twentieth century, yhich
he refers to as €he "belping mode" (ibid., pp- 51—53f.
Overall, De Mause feels that "[t]he further back in histony
6ne goes, the lower the level of child care, and the more

likely children are to be killed, abahdohei$~béaten,

terrorized and sexually abused” (ibid;, p. 1). -

N

[

-

~




(“\

- 4

De Mause however proyvides hls evxdence outalde any context
A 2!

of cultural values, wh:ch obv1ously have emerged ‘over tlme.

By presenting cases withcut expandlng on the wider soc1al

-

atmosphere in which they occured, it seems that children were
+

e

- the only victims and it was their treatment that has éhanged,
‘not the treatment of all people. There is no doubt that .
N ra

incidents of the maltreatment of children were plentiful in

v

an01ent times, as they are today, but it remalns to be seen 1f

these actions were darected only towards children and not' .

towards adults of the day as well.
A more important issue that has to be considered in order

to understand how children were seen by society over time is

whether or not child abuse was as notable in ancient times, as

today in terms of violations against the prevailing notions of’

sewn

the child. , This invalves a careful study of beliefs about

- ¢children and child laws over iime, rather than simply looking

————

at the actions of the past towards children in present-day

terms, and condeming them as being brutal and.viewing them
w1’f:h alarm.

De Mause’s partiéular view of how children have been
treated over time, it would seem is mostly due to his

methodology which attempted to link the historical evolution

of the child with a psychological theory.‘ His work was an

-

effort to come up with a "psychogenic theory of history"”, that
proﬁosed the central force for change in history-is neither

technology nor economics, but the psychogenic changes in

-
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personality occuring because of successive generations of
parent-child interactions (De Mause, 1974, p. 3)..

However, the focus of this thesig is not based on such a
psychological theory, so this chapter will examine how Western

civilization appears to<have viewed and treated its children

"from the time of the Code of Hammurabi, arcund 1750 B.C. to

the 1700s in England focusing more on individual societies aﬁd
how they treated their children. It does not pretend to
present = pomﬁlete picture but rather attempts to present an
overview. There will be particular attention paid to two
areas. The first being an examination of the society of the
time and how it viewed and treated its children and the second
arca will be the legislation in these societies affecting

children.” Here the focus will be'particularli on how the laws

have changed pertaining to -parental authority, the rights of

the child, -and the leg efinitions of what constitutes a

child or adult. By gainihg an understanding of a society and
its secial coqgiti?gs\it is hoped that a useful framework will
be provided for understanding the laws and ways childfén have

been treated in that sociliety.

Children in Pre-Greek and Greek Civiliéations

L

French (1977) who looked at the evidence of -the child’s
influence on others provides us with a very useful documentary
of the child in’early civilizations, cbncentrating on ancieng

Mcditerranean civilizatlons, starting at the base of
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Mesopotamian; Analotian, Egyptian and Hebrew cultures. '
. She pbints out that inquiry into ihe history of these
ancifent people has many problems, ranging f{romexotic
1a£guages to the sparce archival and artifact evidence that
remains; The investigation of the young 1is especially

difficult s%pce there are apparently so few references to Lhem
that éxist in }hg lite;;ture of the time. There is: however,

. A source which.ﬁay provide.information from this time and it
is thro;gh the study of art,°especiall§ Egyptian art. But
French (1977) suggests that the historian can only draw the
sketchiest picture of childhood in this period from such
evidence. | .

Some pre-Greek societies, contrar& to the evidence by De

MausE; saw children as an important part of their commpnity
#nd in particular the Carthaginian society attached special
importance to children. They were apparently valued as
preciocus possessiohs so .much so that they were ironically even
sacrificed to the gods as a sign of respect (French, 1977, pp.
3-4). ' _ -

Some of the earliest laws made b; QEF-Greek hﬁd Greek )
| societies have reference to children and as far back as around
. 1750 B.C. in Hammurabi’s Code children were Yiewed a3 an

important part of ;he community. In this lgw code the purpose
cf a dowry in the Babylonian sqciety is clearly laid out

according to French (1977). The dowry was to ensure that the

children would receive a proper upbringing and if the mother
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oT_the'children died, then the dowry belonged to the childfqn
and n .o.the father (French, 1977, p. 7). Th ode also had
provisions \for the protection of adopted children, and
prevented thg‘ﬁatural pdrents.frog-reél?iming cﬁildren. It
also prevented the adoptive parents fro; disinheriting their.
adopted children if they had children of their own (French,

-

1877, p. 8). \

Theféfore‘it would seem that the Babylonians viewed the
? . :
child as an important part of their community, Jjudging from
the laws of their society which provided for their

maintenance. Yet not all societies in this very early time

period seéyed to have been so concerned with their children.

French (1877, p. 8) points out that the cultures of the

Assyrians, Hittites and early Hebrews allowed fathers to deal

with their chil n_as chattels or slaves,—for they had nearly
complete control of their children. They could-be sold, used
as a form of security deposit for debts,  disinherited at the
father’s will, or even'killed.outright without societal
sanctions.

The Ancient Greek society was according to French (1977}

every bit as concerned about its children as the older

cultﬁres, in fact as early as Homeric times, around 1000-750

B.C., it was felt that a2 family without children was
2 -
incomplete. Children were seen as the future bearers of their

t—— ]

socicty and significant attention was given to their education

and training. They were the Greeks? link to the future but
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were also valued as family mémbers ;&h{\for themselves
(French, 1977, p. 8).

Parental power in the Greek society is rather difficult to .
evaluate due to the limited amount of evidence available.
However Jones (1956) in a rpview of early Greek laws holds
that,

If, as is probable, Greek fathers at some time posseaéed a

power of life and death over their children, it

disappeared when Solon had made it illegal for  a father to
sell a daughter, except when she was found to be unchaste

{Jones, 1956, p. 287).

Infanticide was, however, practiced in Greek society and
was both legally and culturally approved. There is evidence
though that there was considerable unease about such actions
and there was compassion towards abandoned newborns. Despite

Y& .
the legal and cultural approval, many Greeks engaged in rescue

efforts and adopted children. These children, once accepted

- ~into the family, were secure and the child was seen as a

source of pleasure as well as something importaﬂ£ th loved,
accoraing to French. ’

The Greeks had a clear concepticn of children being
éifferent from adults but further than this, tﬁey also saw
d;fferences in children according to their level of
development. Thelébrks of both Aristotle and Plato in
proposing stages of development for children bfings out this
point. -

Plato felt that from birth to two years the child should

be swaddled - that is wrapped up in. a cloth to restrict
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— ‘movement of the limbs and then between the age of two and
three years ii should be ca;ried by a nurse. If is at this
stage that he felt the whole Qharacter of ;he child is
determined. From three.té 8ix years, the child shoﬁlé Bg
allowed t% play games ;ith other children and mild discipline
should be used in jts direction. From the sixth fear to
puberty, éhildren should” be treated.differently according to
their sex, sending the boys to school and teaching the girls
gymnastics. Plato also comments on the need for piotection
from pain, fear, grief, and corruption of young children; and
in his "Laws" he recommends that rigorous training shoﬁld not
start uniil puberty (French, 1974, p- 17).

A Aristotle in his ser;:s,‘"§§iitics",'fe1t that from birghﬁ
to weaning the develoﬁm;;t.of the body was the most important
factor. At the age of two the training of the body coulé‘ ‘
begin, and this should start before any training of the mind.
He suggested that the limbs should be as free as possible and
the child should be givén plenty of milk but no wine arnd m;de
accustomed to enduring the cold. From two to fAQe years of -
age, the child should be given plenty of bodily exercise
allowiné it to play in preparation for adult activities, yet
it should also be protected from base influences at this
stage. He sﬁggested tpat between five and seven the child
should be protected from indecent talk, pictures and statues

-

and should not attend lampoons and comedies. From seven to

puberty the child should start school, avoiding a hard diet,
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and severe'%xercise which can start from puberty to twenty-one

{French, 1977, pp. 17-18).

’ L4
. Aristotle seems to have been attuned to the needs for

-

adapting child trainihg to the‘particular.nature of the young,
and hg'noted that there were differences among children of the.
same age and background. He sgggeéted that a study of the
individual differences and characteristics would be the béat
way of making education”peréect;,sb gach child would have a.
better chance of receiving the education that sﬁitcd him
(French, 1974, p. 18).

The main diffeéénces between the Greek and pre-Greek
societies seem to have been firstly that the Greeks- began the \\\,ﬂ—
educa;ion of their children at an earlier age and they

stressed .the need for iniﬁg at this early stage. The

Greeks also showed a much gr atgb awareness of age and
developmental d;fferences than;the pre-Greek societies studied
{by French. Thef both, howévér, ecognized the child's
enduring qualities and its 1mpo£tance in completing the family

as a unit, as well as the fact that it was an important symbol

of the society’s hopes for the future.

Children in Roman Civilizations

-

Since Rome assimilated much of the Greek liébrature,
philosophy, art end science, it is not surprising that tﬁkir
conceptions of childhood are very similar to the Greeks. But

theré are two aspects which differed considerably from the



- 11
Y . .

Greeks: firstly, the absolute power and control of the Roman

o«

father over his family and children; and secondly, the

conLinuui struggle of the Ruman society to replenish its self
over Lime (French, 1974, p. 23).

Parcntal authority in Rome arcund the time of Romulus
. . \ . ' . .o
{753-716 B.C.) was very_strohg. It can be feen from the work

of Johnson ct al. {(1964) who completed an e%tensive

—

Ltranslation of Lhe ancient Roman Statutes, that the father had
’ . R

abgsolute power-over-his gson throughout his lifetime.
...whether for imprisonment, for flogging, for keeping in -
bonds for labour in the fields, or for putting to death
(Johnson et al., 1961, p. 3).

Yot al the same time Romulus compelled 211 the cditizens of

-

Rﬁmc to rear every male child, and the first-born of Lhe
fcmalhs.’ If a child was to be put to death under the age of
three he provided that it had to be displayed to the five
nearest ncighbors and they had to approve of this action.

This according to Johnson ct al. (1961) was appafently to make

sure that only crippled or *deformed children were killed.

Later Romuzn laws, particularly the Twelve Tables (451-449

B.C.) alsc make reference to children. This set of laws was
extremely important in Romc and according to Johnson et al.,

the Twelve Tables really represents the foundation of the

whole of Roman law. It was apparently composed by a
‘commission of men arqund 451-450 B.C. and was ratified by the
\Ecnturiute Assembly in 449 B.C. The laws were engraved on

twelve tablets contained in the Forum of Rome (Johnson et al.,
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1961, p. 8). s o ‘

Table IV of the Twelve Tables, as translated by Johnson et

al. (1961), refers to paternal power. Here iﬁ is noted that a
deformed child should be killed immediastely and that a father

has the power of life and death over his son. The father may

-

also séll his son, however, if he is sold more than three
timeé the son shall be freed from his father (Johnston et al.,

1961, p. 10).
L4
This power is also described by Watson (1870) who wrote on

the’ ancient Ro S.

Children born to parents validly married at civil law come
under the power of the father, or under that of the
fathefzg\father if he were still alive...The father” had
complete power of life and death over his children
{Watson, 1970, p. 38).

1
[

So it would seem that the oldest male in a famiMy had this
complete power, but this also extended into the private rights
of the child. Jolowicz points out that thehgldest living male
ancestor was the only one who had any rights in private law
{Jolowicz, 1967, p. 118}. h

The Romans were just as concerned'as.thé Greeks about
educating their children and this rélé was usually left up to
the fath;r. Around the seceond century B.C:, however, fathers
seemed to have turned more to professional tutors and
schoolmasters to have their children educated. The Romans,
like the Greeks also seemed to have had a good underatakdini
6f the developmental differences in children, and the stages

-

of development within childhood can be traced through the
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*writings of a number of Roman philosophers. ' One of these was

-Mucrobius, who writing early in the fifth century.A.D.,
suggested, that from the seventh hour after birth, those 9
infants thal survived that far were likely to live. After the

seventh day the infant loses its umbilical cord and arcund the
-

fourtecnth day the ecyes respond to light. ,After the seventh ‘\5

week the eyes start to.follow moving objec&s‘and teeth begin

I
~

t.o uppéur around the seventh month. The fourteenth month

muéks the beginning where the child can sit up without fear of-

-

falling and the child should start to talk around the
twenty-first month. Permanent teeth and clear speech afe the

marks of the seventh year ‘and from fourteen years of age

puberty is expected. g

Macrobius’ work was an attempt to plawe the maturation

v

process of the child in perspective. Hg\worked around the

number seven and multiples of it as,differentiating the -

physiological growth and developaent of the child. His work
- - i

- ) ) .
and the work of others such as St. Augustine and Quintiloian v

show that there are roughly three stages of devélopﬁent for\
‘the child: infancy, yoﬁng childhood and adolescence {(French,
1974, p. 27).

Overall it may be said that very early societies had a
rclatively "good conception of the young. These societies saw
the child as an important link to the future.qﬁgzit was the
Romuns and Greeks who began to set out developmental stages

through which all children pass. The Greeks seemed to shgy
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the greatest recognition of the‘cyild’s needs.for guidance,
wi?h the need for cgntrpl, to.direct the child. None of these
early societies romanticized the child; the jdea of an —
innocept child of iﬂherent goodness in opposition to a corrupt
society neGer seems to have océUred'to them, according t&
French (1974, p. 28). -

In 1aw&FEBQ’Rohaps had been making exceptions for children
as far bacﬁ as 451 B.C:.in the Twelve Tables. There, in Table
VIII, Section 9, it is poinpéd out that,

If "anyone pastures or -.cuts by night another's crops

capital punishment and, after being hung up, death as a

«g obtained by cultivation the penalty for an adult shall be

4]

gacrifice to Cerés...A person below the age of puberty at
the praeto?’s decision sball be scourged and shall be
judged as a person either to be surrendered to the
plaintiff for damage done or to pay double damages
{Johnson et al., 1961, p. 11).

-They also ha&‘what‘was‘called-an "infantia” rulé! which-at
first refered to éhildren who were incapable of speech, but by
407 A.D. or a little iater according to Kean 11937) upder the
rule of Jugtin@an this was set at.seven years of age. Under
this rule £he chiid Qas seen to have a lack of understaﬁding
which made the child incapable of consciously committing any
crime, the chiid’s mental incapacity was considered much the

L 4
same as that of an insane person.

s

Children in Medieval Times

A predominent and widely noted writer on medieval

childhood is the historian Philippe Aries (1962), who wrote
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R 1
an extensive socio/historical account of French family life. -

By exploring the art and literature that had been left behind
by earlier generations he was able to come to the conclusion

that:

Y

In medieval society the idea of childhood did not exist;
this -is not tc suggest that children were neglected,
forsaken, or despised. The idea of childhood is not to be
confused with affection for children; it corresponds to an
awareness of the particular nature of childhood, that
particular nature which distinguishes the child from the
adult, even the young adult. In medieval society this
awareness was lacking. That is why, as soon as the child
could live without the constant solicitude of. his mother,
his nanny, or his cradle-rocker, he belonged to adult
society (Aries, 1962, p. 128).

To back up his reasoning Aries {1962) points out that
medieval art until arod;d-the twelfth century did not seem to
portray the image of childhood at all. fhe art of this time
instead included children as small scale adults. They, were
painted like little men and women who came up to about waist -
heigth on the adults. The features of these small scale people”
appeared to be those of adults, in that they did not have the
cﬁyracteristics that are normally associ;ted with children, such
as round faces and larger heads. Aries sué&ests that this
method of portraying children is to be found in most ancient
western civilizations. He believes that the lack of
differentiatio;\bcfﬁeen children and adult; in the art, from

- - - - - - - » -
ancient civilizations to medieval times was not because the

artists of the time could not paint children, but because there

-

was no significance placed on childhood a8 a specific stage of

development at the time. )
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He alsc suggests that the dress of "children in the early
art shows an absence of the childhood stage. As soon as the

«<hild was removed from its swaddling clothes it was dressed

Y ]

“just like ancther man or woman woulé. There was a strong
emphasis placed on dreséing according to class and this

distinction was much more evident in the art than any age
distinction. Only:scale cogld be ggen to distinguish the

‘child'from the adult until around the seventeenth century

.

according to Aries.

-~

Aries (1962) slso looked at the games and pastimes that

. . -
were common in early society to see if there ¥Were any that

were particular to children. He found that there were no

specific games for children beyond the agz/of"fbrée or four

— -

prior to the sixteen hundreds. Children befdrc this date were
expected to play the same games as aduits and this also 1=

used to back up his thesis that there was not a clearr

\

conception of childhood in megieval times. .

There are a number of problems cne faces when attempting

—

historical research about childhood, the first being that the
responsibility for the care ofrchiléren_in nearly ali
societies has been left up to the woman. Yet the majority of
surviving evidence that is useé to describe childhood comes
f;om men, such as literary and artistic works, to even the
majprity of-toys and household equipment. So much of the

remaining socurces of._information comes from only one sex of

the population, and it is not even the sex that was

n
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responsible for bringing un—childreﬁ. Obviously the scurces
have to be seen in this iight and any inferences made from

them should note Ehis problem (French, 1974, p. 4). .

Aries' extensive use of art, although very complete in his

work, lacks reservations about what coaclusions can be drawn
from .such an app;oaoh: Why it may be asked should pictures of

children at a specific time period be seen as an accurate

representation of society’s feelings towards children at that

time? Just because artists did not concentrate on the

-

gpecific features of children in a particular period of
r

history does not mean that the whole society, in that period,
did not concentrate on them either. Nor dqes it mean that
society did not necessarily+«wrderstand nor have a clear

conception of childhood just because the artists.of the period

-~

drew them according to a certain style. -

Frénch (1974)'points.out that the majority of Egyptian
artist§ drew faces in profile with only one eye visible. This
does net mean that the Egyptians bad no concept of what the
whole face looks like, nor does the fact that befbré-“
perspective was }éarned by artists, 'society had no concept of

distance. The obvious point here being that just because a
particular style or méthod was used at one time to poafsz
children does not necessarily reflect the whole society’s
attitudes or feelings towards children. This is also true of

clothing, and to infer attitudes from styles of clothing is a

rather suspect source of information especially if the clothes
: - .

p——
[

J
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had been specifically selected, as may have been théfcase for

portraits. : ‘ .

-

Aries (196R) suggests that since he could not find any

‘evidence of children’s games above the age of three or four,

until around the 1600s, that none existed and that children
above this age had to play the same games as adults. His

reasoning however may be suspect,” just because evidence is not

"found does not mean it does not e)w. Nor should one

necessarily infer from a'iack of evidence further support for
a particular position, such as no concept of childhood.

Aries (13862) felt that morality Haé another area in which
early socilety had a very différent view ol the role of
children. He points out that it is an unwritten law of our
present society to afbid reference, especially hUmorou§
reference to sexual matters in front of children. Thi's
orientation, he points out, however, did not exist in medieval
society. He uses the diary of Heroard; Lquis X111’s physician
to show how the young king was raised. "The diary contains
descriptions of behaviour that would be considerea as immoral

in toaay’s terms, as the young king was treated much as an

3

adult would, inspite of his age.

EL; exanple is used to demonstrate that’children were
exposed to coarse jBkes and indécent gestures and this is
generalized to all qhildrgn in that sociéty. It is however
obvious that a young king is not a good example from dﬁich‘to

generalize to thé'iajority of children and one would expect a
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king to be treated differently than the average child. To u;;~
‘the way King-Louis'XIII waé'brought up at this time does not
really give the reader a good impression of the majority of
children’s upbringing, nor éan we assﬁme that the type of
morali£y he was'epreed to wyould be similar to.the average
child’s. ‘ ‘

Borstelmanﬂ {1983) in an extensive review of the
literature on medieval children points cut that this was a
time of much chanﬁg{ There were the invasions of the
barbarian tribes which caused mych turmoil, yet in the same
time period thgre was aiso the growth df Christianity'and the
growth of knowledge in m&nasterigs‘which were considered the
cradles pf learnin;. It-was felt that children. did hive
souls, and were important to God, further their education was
imporéant and they should not be abused. .He uses a quotation =
from John Chrysostom to bring out this point that children
were in their formative period of life and needed a balanced
upbringing. -

If good precepts are impressed on the soul while it is yet

tender, no man will be able to destroy #hem when they have

set firm, even as does a waxen seal. The child is still

trembling and fearful and afraid in lodék and speech and

all else. Make use of the beginning of his life as thou

shouldest {(in Borstelmann, 1983, p. 8).

Borstelman suggests that it was Augustine who crystallized

er God’s special protection and

the Christian attitude abo the infant child when he
suggested that they were

shows how the medieval church had an awareness of the

special nature of childhood. This is demonstrated in .
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%he monastic rules of the time which include speciai
provisions for resident children in the daily dutieslzt tf&l
m?pasfgry (Borstelmann, 1983, p. 9).
: The Church at this time, however, did have Qome differing
feelings gboﬁt clrildren. They were described aé aweet, pure,

innocent and the symbol of God's wonder; yet, at the same time

5 T ™ . - :

the child 'was broughtjinto the world with Original Sin

(Borstélman, 1983, p. §). No matter which particular view is
\ ‘ .

taken it is obvious that’/ at this time the child was seen as

-~

special and different, and there was some conception of
childhood (Ibid.). |
Borstelmann suggests more- evidence about children of this
time can be obta{ned from medical recoyds and shows that these
records were very complete and used empirical methods to
describe the subjects. The records show that childre; were
seen as vulnerable and fragile and there were descriptions of
how to overcome the early child’s—weakness through such
methods as swaddling. The number of such records increase’
into the middle ages .and one of the most influential of these _

was compiled by Batholomew of Englénd around 1230. ' He

described the physical make up of the child, their emotions

3,

e
and habits. Early childhood was seen as a carefree, playful

time for young boys who needed careful discipline and
teaching, while little girls wggg considered more disciplined,
careful and timid {Borstelman, 1983, p. 8}.

Overall, Borstelmﬁﬁn~(1983} describes the changes in ideas

ree———
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towards children through the medieval period as movement

‘towards increasing attention to the rolte of the mother,ps,fhe

"nurturant parent with_natural expectations of tender care.

1

. This is linkéd, he claims, fo thgﬁihc;éasing portfayal of the

mother and child in Christian paintings. The Church also was
active in qutering more humane ideas towards chiléreg:\uhe;e
the child was seen as an object of importance and a p&ssibl;\ﬂ
soul to be save& for God. It was a service to God to care for
the child’s welfare aﬁd_éevelop ‘their moral character. It is

als; noted, however, that there were no descriptions of aétual

family life that can be used to give a more precise account of

the daily concernéfof the family. Accounts of childhood that

————

\

o

‘remain are those of adult men who reflected on their early -
‘experiences in life. Borstelmann states:

The onset and flowering of Christianity did not save the
children from the grim and brutal lives of the times, no
_more than it dié¢ the adults. Children shared the lives,
deaths and night terrors of their elders. They remained

the possessions and property of the parent, especially the

father, and then subject to the particular kinship
networks, values, characters, and pesonal dispositions of
their elders. There was little note of children as such
aside from religiocus, medical and legal consideration
{Borstelmann, 1983, p. 10).

Renaissance-Tudor Children

From the fourteenth to the seventeenth centuries, as
pointed out by Borstelmann (1983}, in Western Europe there
were many major pblitical and economic changes. These changes
obviocusly had a powerful -effect on the social structure andrr

family structures of the time. In England for example the

4
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economy had been agriculturally based‘bn a feudal social
prder, where a few wealthy land owners ruled over the majority
of peasant farmers. However, after 1300 the éﬁonomy started
.to turn to iivestock raising, such aé sheep, due in part to a
stroqg-demand from Contlnental Europe for Engllsﬁwwool The
“cffect was felt dramatically by landowners as theb closed off
tbelr fields, so they could raise more sheep. The peasants
were Eriven off the land and\fent into the towns. This caused
a major chaﬂge for families at this time and aided by the wool
trade there grew a whole merchant class as well as a new
displaced poor class in the towns. -

In England, according to Houlbrooke (1984), who studied
the hlstory of English famlly life from 1450 to 1700, this

' perlod saw parental love as the most deeply rooted of all

guman ins;incts; vet at the same time it was recognized: it was
pointless to mourn an infant’s death since the .mortality rate
wag so high for them. The Christian mother was expected to be
glad that God had taken £he child (Houlbrooke, 1984, p. 155).

Houlbrooke pJ&nts out some of the impor£ant changes that
occured over this period with regard to children which.include
the protestant reformers’ emphasis on original sin. - This
meant Qccording to him that the parent’s responsibiiity was fo
correct the child through esrly religiocus education.
Houlbrooke suggests the hﬁmanists,,on the other hand;‘are

portrayed as believing in the child’s capacity for good, so

they attempted to protect the innocence of the child rather
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than correct him. The gsixteenth cenfury‘on marked a fusion of
" these . two ideas and enéourhged an upbringing that wés between
thé two extremes of the protestants and humanista. He ddes
poinﬁ out, however, that there was much v;riation, and that
the views towards fhildren may have been in contrast Fo these

v _
" jdeals (Houlbrooke, 1984, p. 156).

Hoglbrooke's work, although very'modern, lacks specificity
in thaé he takes the works of many other historians who have
wfitten on this period and seems to just give an‘overview of
théir work. Consequent%y; he avoids taking any strong .

positions on how children were treated but when this is addéd
to the fect thét.he avoids giving reference to specific time
periods, it makes his work difficult for the reader to draw
anf firm conclusicng.:

The work of Aries (19623 and Stone {(1977) aré more
definitive regarding the state of childhood. Stone (1877) in

his work, The Family, Sex and Marriage in England, 1500-1800,

argues that attachments to the family and community dwindle
during the sixteenth century, and there is a growth towards
'ﬁargg; institutions such as the church and state.‘ These
institutions reinforce the idea or the sociéty being
organized with & leading aristocracy. The state intentionally
weakened faﬁily ties in favour of the nation and alao.began to
instfaﬁtionalize some of the family functions. This he felt

isolated the“Fhild in the family placing more importance on

. ~ . ,
ties between family members.
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Tucker (1974)‘notes that children of this time period were

S i\ generally deemed t?:be unimporéant, Their birth was not even
- recorded until a muéh later time in history and children were
seen as lacking in strength anh intelligence. They were also
at this time put to work as soon as they were capas;e of |
.simple tasks. The fichér f;milies éending their sons at
arcund age 7 to serve in households of their friends, and
peasant children were put té work in the fields or pu£ out to
apprenticeship.- .

According to Tucker an increasing interest, however, was
shown towards childrzz during the‘si¥}eenth century and points
out that Thomas Phayre published his first volume of
pediatrics in 1545L The child was obviocusly impqrtait enough’
to write about, and there was an awareness that very careful
attention had to be paid to the infant if ‘it was to survive.

Education dufing this period also changed somewhat. There
were more grammar schools established in‘the sixteenth century
as there was qﬂ increaqing demand for learning. ©One of the
major effects this had was to extend the period that ch;ldren
were removed from the adult world, it also strengthened the
idea that childhood was & formative period of life. Even
though, as Tucker (1974) points out, the teaching style re-
maingd oppressius.and the object was to train for respect, he
guggests it set the ground for future reformers such as John
Locke and Sir Thomas More who were both very interested in

-

childhood and would have a strong effect on how children were
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both treated and viewed by society. \

/
-
= -
English Legarl Views of Children from the 13008 to 1700s .

English paternal power around the seventh centuf}
according to Pollock and Maitland (1962) allowed a father to
sell his son into slavery if it was necessary for the survival
of the rest of his family, as long as the son was undér seven
years of age. However they point out that it is not clear
from the available evidence extaht,-that there is any
certainty as to whethér or not a'faiher in the English society
had complete contfol over his children around this time
(Pollock and Maitland, 1962, p. 437). Certainly by the
thirtegnth century it is pointed out that the legal capacity
of the infant is "...if at-all, affected by the life or death
of his father, and ihe man or woman who is of full age is of
no sort subject ﬁo paternal power” {Ibid.):

The level of paternal power available in differing
societies at differing times does show quité a considerable
amount of variation.‘\Not only did the level of paternal ﬁower
available differ, ﬁut the rights of the child in differing |
societies was also affected very directly. From the most
extreme example being the” Roman law where according to
Jolowicz {1867, p. 118) only the eldest male ancesto;’ighagy
family had rights in private law, to English law aro&yd the

i

thirteenth céntury which, according to Pollock and Mefitland

(1968, p. 439), gave all infants rights, without regard to
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their specific place in the family. The child in this -
< L -

-

society, therefore, was protected and his rights and interests
wé;e looked after by the state.
Not only -have the laws affecting children shown variation,
but the actual definition of when a child is to be considered
(a child or adﬁlt, or when it should be held responsible for
its actions, has also ch§nged. -
Rarly English commén law, around- 1300, held that infaqcy
in itself was not a defense. |
In the [Engliéh] common law authority is scanty: so far
as general propositions go in the books, the age of the
defendant is immaterial. ‘The law ‘“knows of no distinction
between infants of tender and of mature years’ {Buckland
and McNair, 1952, pp. 46-47).
Even though the evidence appears to be quite scant, it was
usual for a child at that time to be tried and if found
guilty, to almost automatically receive a pardon from the
Eing. This factfis brought out in the Eyre of Kent from 1343,
where it was said "an infant under the age of seven years,
though bhe be convicted of felony, shall go free of judgement
because he knoweth not of good and evil” (Kean, 1937, p. 364).
The reason for trying the child was based oﬁ the legal ' *\]
procedure of the day which appears to have been focused on the
principle of véngeancé.

It can not go behind the visible fact. Harm is harm and
should be paid for. On the other hand, where there is no
harm done, no crime is committed; &n attempt to commit =a
crime is no crime (Pollock and Maitland, 1968, p. 475).

If a child did something illegal at this time:.the law of
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the day would require he be tried, as it was auppoégd to
support the vengeance principle of commun;ty retribution, yet\
once tried would be given a pardon. This perﬁaps was the
first_staée in the long development of ensuring absolute
ihmunity for the child.

. Kean suggeésts that even though pardons remained in
.Fvideqqe, it was not long after’tﬁe Ey?e’of gfnt-l313, that
judges, "seeing a dhil& was’too young for pun?shment,
dismisgéd the case before the trial had gone very far (Keand,
1937, p.‘386).' This age line, below which the child was
_immune from the Bentence-of the court, had its basis in early

Roman law.' Of course this "is not to infer that the Romans

ipftigted thls procedure, whlch probably in practldt goes back

o preh1story. \\\\_ - A :

- -

It is not all that clear whether the English comm{% law
_age line of ,seven years was a direct reéponse to the Roman law

ruliﬂé of Justinian, or whether,
Its earliest widespread acceptance as a éingle érite;io:.
of absolute immunity was facilitated by the jinfrequency of
criminal behaviour below seven (Ludwig, ;§55, p. 433).
It is probgble that the Roman‘%aw ruling and the sheer
-ihfz?quency of criﬁinal acts below this age of.seven combined
- toxmake this age line of absolute immunity generally accepted
at an early stage.
-A question 8till remained, which was, what age liné should

be used tg define when a child should be considered an adult?

Seven yegis of age was the line of absolute immunity, but as

-8
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Keﬁ# {1837) points out, theré was a period betwéen thias age
and puberty, that it was believed that the child should be
punished only if malice could be proved. This peridd became
known as the period of éonditional respongsibility (Kean,.1937,
p- 368). According to Ludwig (1955), the judge in each case -

-

would have_to decide if the child was to be held responsible
for the act. This was bésed on a number of factors, firatly
the proximity of the child £o puberty, which was ascertained
" primarily by physical examinatiom. It wgé gecided c@ildren

who had ireached puberty could be held responsible, but for

those who had not, more factors were taken into account. The

]
3

second was the possible sevérity of éunishment for the crime
itself. More ser%ous crimes would oﬁ;iously be dealt with_in %
a more serious manner, the Judges taking less account of other
mitigating factors. The third factor'was the child’s capacity
to understand right from wrong - which it was believed could h
be assessed during the triql by questioning. ~_I_?om:-‘t.hl:.r any
evidence of melice or cunning in the behaviour of the chil&'
was taken into account. A good example of this is broukht ou£
in a case tried in 1488 where a child of nine killed anpﬁher
child of nine and had confeased to the murder. It was found
that wben he had killed him, he had concealed the body and
said the blood that was on him came from his nose. The child
was léter hung because the concealment indicated apparent
cunning (Kean, 1937, p. 367).

W

The responsibility of the child was thus determined by the
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judge in each case, depending on the above mentioned facts of the

—

case. An age line was not used to separate the age of conditional

. regponsibility and full reépongibility (being adulthood), but

rather the. physical fact of pubefﬁy was used. However, attempts

were made to use an age line for the division between conditional

responsibilitf and adulthood. The ages that were proposed mostly
focused on.either twelve. or fourteen as being the age line,‘
according to Eean klsS?): However, it appearé that it was Sir
Edward céke, writing in 1700 in bhis Institutes on the legal
decisions of the Middle Ages, that settled’the matter. His
opinion that fourteen was to be the age line that was to be used
to divide adulthood from the age of conditional responsibility was

e

accepted and others such Qs Sir Mathew Hale alsc accepted Coke’s
word when writing on the.subject (Kean, 1937, pp- 369-370) .

It is perhaps difficult to understand why it togk so léhg for
this age line to actually appear. Perhaps the difficulty in
proving the age of the individual due to the absence of birth
records could have been a2 significant fgc@or. Eean (1937) notes

that the parish registers for the registration of baptism- did not

begin until the reign of Henry XIII and were only regulated by a

-

—

canon in 1603. So it would perhapé have been difficult to f{nd
confirmation of an individual's actual age before this time,fand .

trying to find this through the parents may have been somewhat

-risky as they probably would have had an interest in the child’s

-

fate.

For over four hundred years then, from about the time of
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the Eyre of Kent in 1303 to the wr%tings~of Céke and Hale in

the 1700s, matgrity or responsibility under the law was

generally decided b;,tye‘physical fact of puberty: The
responsibility of children over seven years of age u?d ﬁnder

puberty was decided basically, by the seriocusness of the

crime, the child’s capacity to understand right from wrong and

the amount of malice that appeafed to the Judges to be present

in the evidence. Fixing a chronological age line<§€050urtcen, 3
however, removed much of the possible variation between . ggg
children of differiné ages, and made maturity more of a -
‘chronological fact than a quéhtion of physical or mental
mab;rity. These then seem to be the founding parametecrs that
allowed British Cghrts to see‘how to define when a~child'
should be considered, firstly an adult; segondly, whén he or
she should be. held conditionally responsible, and thi;dly,
when a child is consiée}ed to be incapable of wrong, or
mal%ce. : e

Conclusion - -
Y

As pointed out in this chapter, the way children have been
treated over time and in different cultures%has varied. Our
' concepﬁéon of childhood and the child‘have also changed but
our‘po£ions have not changed independently of socisal ch;nge in
general. The work of DeMause (1974) illustrates Lhis. He

looked at the way children were treated over time and in

different cultures, but he did not put these cultures into

- - {



_through a great many changes from barbarlc acts to what we now
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their particular context. This lef?) é reader with the

impression that the way society ﬁhs 1ewed chzldréh has' gone

-

consider more "normal” behaviour of the later .societies. It
is however vital to understand the society-as a whole when
talking about attitudes and behaviours towards children. If

society was particdlarly barbaric at one Lime, it probably,wa

-

barbaric to evefjone, not just children. Also if it seemed

particularly humanc at another period this too can be linked
to the society as a whole.

There seems Lo be an cssential link between broader social

change and the changing conéep}s of the child. How we view

children is not independent ofithé social context, it has to
be linked with the society of the time to understand ii. As
Stone T1977) points out, the history of childhood, or of women
for that matter is nécessarily the history of the family. To

look at trends through time without taking into consideration

family patterns and the larger context of particular societies

al given times is like engaging in empty polemics. —_

Ogbu {(1982) uigp emphasize§ the importance of linking the

child“to the broader social context. He calls for a cultural

ecological framework for studying both childbearing and

children. This approach he suggests links the broader society

-

to the subject showing:

...the linkage between adult adaptions to ecoclogical
_pressures, personality characteristics and behaviours
resulting from such adaptions, and their relationship to
childbearing practices. Cultural ecological framework
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also will enable us Doth to examine the present
interrelationships among phenomena and to probe their
origin’s persistence and change (Ogbu, 1982, p. 262).
Broader studies of the family have also shown this need Lo -
" understand the»lérger social context when trying to explain —
'ﬁthe family, its rglcs and fucntions. Hareven (1984) has shown
that historical régearch which has attempted to 'understand the
role of Lhe family and its internal dynamics has gradually
moved frgm a concentration on the family as an isolated unit
to more of an exploféﬁion of its interactions with oLher
social processes and institutions . (Hareven, 1984, p. 138).
Even child psychology is linked to the socicty and the
forces of the times, as Kessen (198l) peimts outl:
For not only are American.children shaped and marked by
the larger cultural forces of political maneuverings,
practical economics, and i icit ideological
commitments...child psychology is itself & peculiar
cultural invention that moveg with the tidal sweeps of the
larger culturc in ways that/we understand at best dimly
and often ignore (Kessen, 1981, p.. 262).
Therefore, in this thesis there will be a broader
examination of the social conditions and changes Lhat may have -

~

occured, in an attempt to undgrstand how age lines have been

used and changed in the devélopﬁgnt of the legislution and
what factors may be identified in this process of cha;gc.
Certainly by using chrouologicul agé—lineg that have been
established, it is'possible to compare how we  have defined in
the legislation who the young énd irresponsible are. This

allows us to compare our laws and legal views of youth, as

they are categorized into different age groups. The way
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children are defined by the law after the 1700s in England
~

using agce lines, removes the variation in the application of

Lthe law that probably Look place prior to'gﬁis date. It also

" gives us a reasonable starting point for the compagison over

Lime, using age line categories, of the changing view of the

child and childhooa as reflected in the legislation. It is
proposced Lhat if we wish to understand the anges that have
taken place with respect to age lines, we should not look
indcpendcntly at thesce changes, but rather consider them in o
broader conlext, taking into accoﬁnt the differing and
changing socicty and pressures which may have affectéd

change. As sudch Lhe general hypothesis that may be used'to

. guidce such rescarch may be based on the proposition ;hﬁg if

the changes in Lhe legislative age I@nes are related Lo
broader social changes and pressures in that society, then the
changes 1n Lhe laws that affect children will correspond, and
may be linked to broader social change and preésures in that
socicty.

The hypothesis givés us room to examine what changes took
place in the legislation affecting young people with reséect
Lo age over time. It also allows for aa cxami;ation of what
fnctors scemed to have affected these changes, possibly
leading to o broader understanding of how we have used-.age
lines over time in the Canadian legislation affecting children
from the 1800°’s to the 1950'5. The subsequent chapters will

4

therefore be uttémpting to explain changes in the legislative
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age lines affecting young ﬁéoplc in Canada by including a
broader examination of social change and other possible
by

influences that may have affectcd-thesc’ugc lines and the

individual laws for children and young people:
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The previouslcﬁapierasuggesté that there have bcen many
changes in the way we have treated children, both over time
and in differing cultures. it is suggested that these changes
h»ve not en place indgpendgntly of broader social change
but rather gsheould be understood in the specific time and i
culture in which ﬁhey took place. If we wish Lo understand
.the changes Lhat have ocqurred with respect to the treatment
of children over time wé should not look independently at the
changes themselves, but consider them in“g'broader context
- taking -into account the differing and changing socicty and its
particular pressures that may have affected change. If we
look at the treatment of children in a sociezf as rceflected in
the legislation direétly affeciing theq, we should ulsg
therefore do so considering the broader changes which may h&ﬁe
affected such legislaéion. It is hypothesized in the pre;ious

chapter that if changes in the legislative age lines dividing

adults from children are related to broader social change and
N »

pressures in that society, then the changes in these age lines

containgd’such legislation will correspond and may be linked

to.broader social changes and pressures in that socieﬁy.
To test this hypothesis and allow for an examination of
what changes have taken place with respect to the law and age

lines affecting young people in Cangda from the 1800s to 1985

{
as well as allowing for an examlnaglon/of what factors seemed

to affect these chsznges, 1t is proposed that an historical

) analysis may be used.
%
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An historical analysis enables us to test the hypothesis
by examining the actual development of the legislation

affecting young people and the charnges in the age lines
w

.contained in sggh/fggzgz;tion on one hand, and to link and

o+ ]

compare this with the social changes and pressures that may
have affected the aevglopment of such legislation. It is -
further propoﬁed that by using an historical analysis ﬁe may
gain a more broad understanding of how we have used age lines
“in the development of legislation affecting young people in

Canada.
.jl -
e

The Use of ‘Historical Research

A.B. Laver (1973) suggeé}ed that the goal of the historian
is to search ocut the truth about the past, to enquire why .
things hapéened the way theyﬁdid and with what conseguences.
He felt that "[hlistory is p;ofoundly useful when it clarifies

the context within which contemporary problems exist” (Lavér,
-

1873, p. 345). By studying history, he adds, we are able to

gain another dimension, one that cannot be gained by simply
looking at what’s going on in Fhe present.

It is simply not true...that, because the past is beyond
A our interference, the most painstaking examination of the
records can only lead to retelling an old
tale....Historians record and explain the past, and thus
. make the present intelligible, by showing how and why it
came to be (ibid., p. 346). ’

The term thistory may be understood in a number of ways

such as meaning the events of the past, or actual happenings
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or as a {ccord or account of.phc past. It also however may be
-undcrsto%? as a discipline or ficid of study which has
developed a set of methods by which hisLori;ns collect
evidence of Lhe‘pasL, evaluute it’und'prusent,it in a
meuaningful way {(Garraghan, 1857, p. 18). This is Lhe meaning
aof hisL ry that will be used for this study of Lthe' dgovelopient.
of lcgisl;tion affectling young pcople.

‘There arc alsc a mber of Lypes of historical literature,
examples of which include the narrative tLype, which places
cemphasis on presenting a story and may involve decp nnalysis
of groups of events and topics rather than paying attention Lo
individual occurances. The-narrative historicel account also
often focuses on events of great human inlerest and individual
heroism rather than strict historical occurances. The
historical biography is another type of historicual literalure,
thgﬂinvolves concentrating on ohc or more interesting
individuals thro;gh time. This typé of I}Lcrutdfb does
however posc problems as 1t may be too sympathelic Lo itls
subject and so lead to a distortion of the overall. perspective
(Shafer, 1980). A third Lype of historical literature is Lhc
strict analytical type and is usually associaled with
scholarly cndeévours. This type of literature usually places
cmphasié on an.cxhaust&vc Lreatment of a fairly narrow
subjet._ It often alse involves detailed research into source:
malerials or evidence, and prescents 53&8 of an accuralc

picture than an interesting or readable one.
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Questions Concerning Historiceal Research

When considering historical literature it is important to
understand some of the problems that may be in evidence in the
process oé historical research. Shafer (1980) points out a
number of £ﬂese which'include.the values of the author or
hlstoriun. The historian’s own personal philosophies and
values do affect his or her research. It effects the search
for evidence, the interpretation of that evidence and this
point is brought out in the example of wh& s&mg bistorians
find the history of their country mainly one of consensus,
while others find it to be a story of violence and repression.

It is also important to understand the relatio;ship
between thf individual and the society ih thch hg lives, as
well as the institutions in that society. Shafer describes
all three as interacting with the powers of the individual
being very much a function of the society and its
organizatians. As such, we should not try to understand -
institutions and individuals outside their broader culture.
That is thgy are pro@ucts of their own times and should be
understood in relation to their specific time.

What are sometimes called "social forces" are the outcomes’

of persons acting for change in the context of existing

customs and forcing others to do the same (Shafer, 1980,

p. 22).

Another point that is worth mentioning is that of the use

of generalizations and laws in history. We may see things as

 repeating or occurring in a - somewhat orderly manner, however,
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History deals with so many independent variables that it lacks
an element of predictability. As such we should be cautious
when trying to make any generalizations and should not ‘look
for laws in history. Tgere may be patterns in history but as
Shafer warns we should not cutrun the evidencc.‘

Causation is an 1important factor to b; considered’ in
historical wor¥, yet it is one that shbuld be considered with
great care. Shafer suggests we should look towards many o
factors behind historical events, even a chain of factors may
be considered, hoquer we should understand that we cannot
hope to find all the factors that may have led to a complex
event. WNor can we dehonstrate that relationship between given
data in the past is a causal explanation of that event. The
point béing, that because something happened after something
else does not infer it was caused by it. To determine if o
factor caused something to happen, then a logical dependence
should be proved between the two and this involves

distinguishing between true and spurious causes.

The problem of causation, the most vexatious facing the

historian, is beyond complete® "solution” - that is, to the
permanent satisfaction of all manners of men {ibid., p.
28). .

It should be understood in historical studies that there is
probably no "absclute” way of determining cause, but under-
. .
standing this does not mean we should not look for causes,

rather we do so but with an appreciation for the conceptual

and technical problems that are inveolved in such work.
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Motivation 'is also enother area that poses problems for

historical research.. .Since much of the evidence involved in

.gaining an understanding of the motivation for certain actions

is based on our inference from the act and circ anc it
tends, again, to.be suspect. It should be understood that'the
attribution of motives, like causation, should be seen as

hazardous business and as a result ocur confidence shcould be

weak.
No single fact.in history is completely isolated from
other facts. Any single event owes its existence to other
events which preceded it, and in turn, is followed by
other events which owe their existence toc it. Moreover,
conditions, as distinct from causes, are at hand which
make zn event a possibility, and hence call for
consideration (Garraghan, 1957, p. 346).

The fact that accidents play a role in history éhould make us

even more awarc of the complex nature of the subject, since it

dcals with so many independent chains of cause and effect. In

fact, as pointed out by Garraghan, chance or "contingency" has

even been proposed as a sort of fundamental law of history,

because of its role in so many historic outcomes.

The Historical Method

P

According to Shafer (1980) there are th{ée well agreed
upon elements of method investigators must learn if they are
to funciion effectively. Firstly they must understand the
differing categories of evidence, then collect and record what
cvidence is appropriate for their study and thirdly

communicate that evidence in a meaningful way.
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The categories of evidence involves discerning the
differing forms that historicail evidence-takes as weli as its
—quality and credibility. There is firsfly the distinction.
between evidence that is produced by ﬁ witness or participant ¢

'

in the events and that preduced by others.

Primary evidence records the actual words of somecone who
participated in or witnessed the.events described. These
can be newspaper_accounts, diaries, notebooks, letters,
minutes, interviews, and any works written (or otherwisec
recorded, as in photographs) by persons who claim
firsthand knowledge of an event. Another primary sourcec
is official stafements by established organizations or

- significant personages - royal decrees, church edicts,
poclitical party platforms, laws, and speeches (Benjamin,
1877, p. 8). '

Secondary evidence on the other hand is evidence that is
obtained from a source that did not observe the event but may

have investigated primary evidence to gain an understanding.
5

-

Evidence may also Bc categorized into the form of document

or "other” according to Shafer. .Doéuments being further

- ~categorized by the time of composition in relation to the time

of observation of the matter being reported, the audicnce for

which it was written and the intent of the writer. Here it

fmay be-noted that government documents may sometimes be quite

4

misleading and shaped by politics involving propaganda or

concealment, and we should not assume that such -documents are

3

especially entitled uncritical acceptance (Shafer, 1580, p.
— d E
85).
"Other" evidence refers to any other form of evidence that

is avallable and may inglude such things and physical remains
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which are the subjects of study for anthropologists and
. -

archeologists, to orally transmitted evidenqé in the form of

-
>

tape recordings.

Using this evidence, which involves collecting and’
recording what is thought most appropriate requires a
knowledge of:

..-{1l) external criticism, which determines the
authenticity of evidence; (2) internal criticism, which
determines the credibility of evidence; (3) the grouping
of evidence in relationships of various sorts; (4) the
interpretation of evidence in the light of many factors
and the absence of others; and (5) exposition or
communication of evidence to others (Shafer, 1980, p.
127%. ‘

\

External criticism essentially prepares us for internal.

criticism by authenticating the evidence we wish to use. It

.

gaves us from using false eyidence and deals with the
.

. intentional and accidgntal errors in texts. The methods used

- ]

in external criticism according to Shafer, are briefly,

content analysis, comparison of the content wiEp other

o

evidence and tests of the physical properties of the evidence.

‘

Internal criticism on the other hand congiders evidence
that is authentic, yet may lie or mislead either intentionally
or unintentionally. Here according to Shafer, the task is to
det;rmine the credibility of evidence dealing with statements
about specific .things, ideas or customs. One rule that is

: L]
often used is that of the "rule of context"” where ideas and

stntcmenté should not be used cutside the context in which

- they were written. When examining for internal criticisms we
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gpould look to éee if the real meaning is different from the
literal meaning, as in ironic statements. Also, how well the
author could observe the event as weli as‘any contradictions
in the report. We. should also canidc; if _any part of the
evidence seems inherently improbable or contrary to what we

-~

know, or does the evidecnce leave you confident enough so as

F
(9

not to require some form of corroboration? (Shafer, p. 166). .-
_phecking the reliability of the evidence may be aided by
corrobbration or contradiction, where the evidence is compared
to other available sources of evidence. to see if it -
contradicts or corroborates it. If several sources point to
éhe same set of conclusions, your confidencce in them might
reasonably incregse. Accounting for individual bilasecs may
also be considered by taking into accouﬁt the individual
biases when weighing the reliability of the'evidence
(Benjamin, 1877, p. 8), as yelljés trying to obtain data from
differing sources, representing differing points of view.

When analyzing the evidence, the historian must {find a way
of presénting and organizing his data to allow for a clear
understanding Af it. The analysis should be "...a systematic
attempt to learn about a subéect or problem by looking at its
elements, breaking it into components” (Shafer, 1980, p.

172). This analysis however can be guided by the hypothesiE
vet we should keep in mind our own subjectivity which may

affect the analysis in terms of our own personal values. If

one is satisfied that the research has uncovered sufficient~
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cvidence to support the particular conclusion, then it is up
to the researcher to display that evidence in a manner that

will clearly show that conclusion. If any evidence leads to

other conclusions it is also the responsibility of the

’resgarchcr to include it (Benjamin, 1977, p. 10).
4

———

Method of Collection, Duta‘and Time Frame

The primary evidence that will be used in this study will

iﬁcludc the legislation affecting children in Canada, in the
- form of Canadian statutes from 1799 teo 1985. Official
.Canadian govefnment documents such as reports, hoyal
Commission reports, House of Commons debates, Govérnment-
Committec reports, Statistics Canada information and Journals
of Canada repérts will also be used as sources of primary
evidence.

The secondary evidence will include an examination of wha£
other writers and researchers have Arawn from their own
analysis of the development of the legislation affecting young
people in Canada. Eéamples of the secondary sources that will
be used range from the research of A. Plétt, who Hroée on the

.

"Childsaving Movemgnt", to A. Eean who completed researak on
Lhe history of the criminal liability of children. Such -
scecondary sources of data will be used in conjunction with the
primary data in an atéemptrto draw as accurate a picture as

pgssiblc of the use of age lines in the develépment of

. legislation affecting children in Canada.

&
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Both the primary and secondary sources of data were drawn
froﬁ library sources. The legislation may be found in the
“Statutes'of Caﬁd&gg, 1840-1985, and in the_"Revised Statutes
of Upper Canada™, 1792-1840. Ontario proqihéiul legislation
may alsc be found in the "Statutes of Ontario, Canada",

1932-1985. The House Debates and all official governmept
documents used were found in the Government Publications
scction of the Natibnal Library of Canada, Ottawa. These
documents arc in the form of published volumes however some of
the e#rl}er documents such as the "Journals of Canada", 1849,
arc on microfilm. The secondary sources werclobtained firstly

“Sygh a computer search using subjects and titles and
fnrther through the use of bibliographic references contained’
in relevant sources, which were followed up to widen Lhe
source of secondary data.

The timg frame that this Qtﬁéy concentrates on is froml
1799 to 1985 and fo;us is primarily on federal legislation as
opposed to provindigl legislation. Provincial legislation
will however be included if it is thought to hav?‘had a role
.in the aqveloment of the federal legislation.

The study will gxamine the actual changes that have |
occurred lﬁ the legislation affgcting young pecople in Canada,
focusing particularly on the changingdge lines and
definitions of what constitutes a child or adult over Limec.

This will be linked and compared to an examination of official

_ reports, committee reports and investigations which may have
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affected Lhe development éf the legislation and which may shed
ilght qnhthc particular conditions §f the time and possible
pressures and recasons for chﬁngc. As well, previops studies.
that have been undertakén examining the development of
legislation affecting young people will ‘be explored in an
attempt Lo shed light dh the process involved in the
dcvulppmcnt and change of such legislation. Further,

-

consideration of other interested parties and their possible
effect on the de;elopment of -the legislation as well as any
corresponding changes in the age lines and legislation in
other counlries, that may have influenced change will be takeh
into uccduﬁt.l By this method it is hoped that a more complete
understanding.may be obtained of hﬁw chronological age has
been uscd in the developﬁent of legislation affecting young

people and how broader changes and'pressures may have affected

such a2 development.

.q.

-

l
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This chapter will focus on. the development of legislation

C — ——

~in Canada affecting youhg people, up to the enactment of the
Juvenile Delinquent Act of 13908 (7-8,‘éaw. VII ¢ 40 (Can}).
It will focus particularly on how the legislation developed

and what forces affected this development. The chapter will -

also pay particular attention to how the use of age lines

developed over the same time period in the Canadian

legislation and will attempt to link' the use of these age
lines to the social copditions,'pressures and. reformers of the
time. The chapter will attempt to explain what changes in the
legislation ﬁook place and by linking these changes to the
srouder'dhanges which appeared to be occuring in the society,

. ]
attempt to show why they’took place.

Canadian Legislation Affecting Children Prior to 1850

Upper and Lower Canada prior to 1850 was very much a
frontier land apart from a few towns like Kingston, Toronto
.and Montreal, and much of Canada West had only emerged from

the pioneer era. In these early years, it is pointed out by

AN
>

- . . 2
Splane j;BBST‘who studied the deve%opment of social welfare in

Ontario-from 1791 to 1893, that children shared with theilr
parents many of the common pioneer hardships such as poverty,
isolation and neglect. Yet at the same time these people were

not in the midst of an economic revoluticn of the scale that

was taking place in&pany parts of Europe during the eighteenth

’

and early nineteenth century. The Industrial Revolution which
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obliged so many adults and children to wbr% in poor conditions
in the mines.ahd factories, had not as yet hit Canada by \
1850. However, none the lééé, there was a concern for
wélfare, espec{aily for children, and this concern can be scen’

in some of the legislation that was passed in Canada prior Lo
. ’ : ]

1850.

In 1799, "An Act to Provide for the Education and Support
of Orphan Children" was passed (1799, 39 Geo. III, c. 3
(U.C.)). This Act was to provide for the Gare and protection
of orphans' and children who had been deserted by their |
parents. The mcthod used to provide for these children wgsl
however to bind them cut as apprentices. If two Justices of
the Court of Quarter Sessions of the Peace approved, it was up
to the town warden to see to the apprenticeship of these
children. Mothers of children who had been abandoned by their
fathers'coul& also bind thei;-éhildren out as apprentices.

The Act however coﬁld not be used if there were any relatives

who weré willing and able to support the child or childreﬂ.-;“

Also if the cgiid was over fohrteen years of age, his consent
- was required_(Sec. 3). .

Even though the Act of 1799 did have ; number of
drawbacks, such as not requiring the home where the
apprenticed child was to be sent, to provide for the proper
care and development of that child, and a lack of any sort of

provisions for children who could not be placed as

apprentices, it did act as the first stage in admitting public

L]
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responsibility for the protection of such children (Splane,
1965, p. 215).

The war of 1812 left a number of familiea fatherless and
the Prphans Act of 1799 was not suitable for providing for
such families, 80 in 1813; "An Act to provide for the
Maintenance of Persons Disabled and the Widows and Children of
such persons as may be kili:é-in His Maéesty’s Sqruigggy was
passed (53 G;o. III, c. 4 (U.C.)}. I£ was partly to provide
support for the children of such families and even though it
gave a fixed amount to each individual, family, régardlesé of
tﬁé number of dependents, it was another step in recognizing
the public résponsibility for the support of children. |

The Act was later aided by the passing of "An Act
respecting the appointment of Guardians” <1827, 8 Geo. IV, c.
6 {U.C.)). This allowed for the appointment of guardians for
éhildren to look afﬁerAthem and take care of their estatesqr
until the child-was twenty one or‘the guardianship was ended
by a court. t also allowed the child to be bound ocut as an
dpprentice bwjkhe guardian with the consent of two Jugtices of
the Peace and the child. It was again an attempt to make some
provisions for children who were fatherless."-

Later legislation extended prdvisions for children left
fatherles? under differing circumstances thgn through war.

"An Acg;{; make the remedy in caseé of seduction more

efggcﬂual, and to render the Fathers of illegitimate children

?Iable for their support” (1837, 7 Wm. IV, c¢. 8 (U.C.)) was

N
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such a ﬁeasure. It gave the parents of an unmgrried mother
who had been seduced, the right to take action against the
father of éhe illegitimate chi}d and the same right to anyone
who was éroviding food, clothing or other necessities to the
child born out of wedlock. The father would be liable for the
maintenance of such a child, but as pointed out by Splane.
{1365, p. 219} the Act failed to indicate that the unmarried
mother herself had any right of action against the father and
given the limited law e;forceﬂent machinery of the time it
probably would have been difficult to secure the financial aid
froﬁ a father in the majority of cases.

In 1847 there was "An Act for compensating Families of
Persons killed by Accident, and. for other purposes therein
mentioned"” passed (10 and 11 Viet, c. 6 (U.Ci)). This Act
allowed the families of pesons killed to c¢laim damages for the
benefit of the family, “to support them. The damages howcver
were t; be claimed from the person causing death, whether it
was intentional or not. These‘eamages were to be assessed by
a Jury and the faﬁily would be awarded damages according to
the amount of "inJury resulting from such death to the
[family]” (1847, 10 and 11, Vict. c. 6, Sec. II (U.C.)). The
legislation did providé some support that could be claimed,
but it did not go as far as giving the family the right to
make a claim from the state. ’

It can be seen from this legislation prior to 1850 that

the state was at least interested 1in tbe welfare of the
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" echild. It was willing to offer partial support for children

in certain circumstances, and was in the first stages of
protecting children as a specific group. However action was

to be spurred on by a number of factors during the last
decades-prlor’to 1850.

The most cbvious factor that Srought attention to the
plight of the yoﬁng was the strong increase in immigration,
especially Irish faaine victims, who emigrated to Canadsa,
landless and poor. They were mostly young as the censﬁé of
Upper.Canada revealed at the beginning 6} the.ﬁnion pefiod of
a total population of 432,159, 220,022 or 51% were children
under the age of sixteen (Censuseé of Canada, 1665-1871, Vol.
IV, p. 128,. Ottawa, 1876). They bropght a reaLiz;tion tha£
the urban centres, to which many went, were mot capable of
handling such vast numbers of poor adults and children. They
were seen as a problem, and this is brought out in the "Report
of the Commissioners on the Subject of Prisons,
Penitentiaries, etc.”™, by Dr. Charles Dunc&mbe in 1836 who
described these children as lacking contrcl and needing
placement so they could be better cared for and find
caployment. There was also a feeling at this time that
"ignorance znd idleness are in truth the grand causes of
crime” (Globe, July 20, 1850 in Houston,1972), and further
"that poverty and destitution are the precursors of’immorality
and crime” (Quoted in Héuston, 1872). |

Crime, vagrancy, poverty, destitution and ignorance all

/ - &

/
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seemed to link together as a c;mmon éhord for a social probleﬁ
and for children, vagrancy,  or not attending school was no
longer a misfortune, it was an offence (Houston, 1872, p.
261). Whafiwas drjginally a concern far the general welfare
of children and the fumily became more focused on the ‘plight
of children involved in crime.

What happened to children who became involved in crime and
the Criminal Justice System prior to 1850 was highlighted by
the "Report of the Penitentiary Commission™ in 1849, which was
commissioned after much preséﬁre to examine the conditions in
the Kingston penitentiary and the various allegations that had
been made towards its administrators ("Journals™ Canada, 1848,r
app. B.B.B.B.B.). In this report - which George Brown, the
publisher of the Toronto "Globe"” acted'as seécretary - the
condition of the prison system and the treatment of children
in the system werec exposed. A letter which was used by the
commisgﬁon, written by the Chaplin of the penitentiary in
1844, expresses some of his concerns:

The boys:and youths of a tender age are still subjecct to

the same discipline as the morc mature convicts; and the

Chaplin would here observe on the extraordinary fact of a

convict having lately introduced into the Penitentiary

only eight years of age; and further, that at the present
moment, three convicts are under twelve and twelve under

sixteen ("Journals"” Canada, 1849, app. B.B.B.B.B. n.p.).

The Commission reported on a number of children who were
in the penitentiary at this time and drew their evidence from
the actual prison records. One such case was that of Alexis

Lafleur, who was committed 24 July 1842 till 26 July 1845, his

-
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age was cleven at the time of committal.

...during his first committal bhe was flogged 38 times with
the raw hide and 6 times with the cats....It_is horrify;ng
to think of a child of 11 to 14 years of age, being
laceratied with the lash before 500 grown men.

»

Or Lhe cnx; of Antoine Beauche who was committed 7 November

1845 for threc years at the age of eight. ?

The table shows that this child received the Jash within a
week of his arrival and that no fewer than 47 corporal
punishments in nine months and all for offences of the

. moat childish manner ("Journals™, Canada 1849, =app.
B.B.B.B.B., n.p.).

What was made obvious in this report was the fiact that there
were gross injustices taking place and the second report of
the Commission outlined what should be done to correct the
situation for Juveniles.
We rccommend go'Your Excellency the immediate erection 6f
one or more Houses of Refuge for the reformation of
juvenile delinquents {"Journals"”, Canada 1849, app.
B.B.B.B.B., n.p.).
This rceformation was supposed to be aided by a system of

7

labor, eduéation'and healthful exercise. The commIssion also
however made an important distinction between children who
were c;iminai anq children who were vagrant or from poor and
improper homes. The two should be separated yet both should
be under the supérvision of the managers of the institution
until their majority, eligible to be apprenticed "to learn

+ such trades or other employment as in thei? estimation will be
most conducive to their reforﬁation and amendment” (Journals,}

Canada 1849, app. B.B.B.B.B., n.p.).

Even though the, prison reformers, such as Brown made clear
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_ the distinction betweenh criminal children and children that
were neglected, it was not ciea; to the éécial reformgra. To
them both classes needed to be *cared for and reformed, and as
-ppinted out by Houston, "[T]he'distinction in states between
neglected and criminal in effect translated as poténtially vs.
actuslly criminal” (Houston, 1972, p. 263). _
Before the Commission Report into the state of the
penitentiary in 1849 there was no real direct mention of
specific age, nor age lines that could be used in the
deiinition of what constituted an adult or child in the
legislation draft;d in Canada, pther than the Act of 1813
affecting orphans (53'Geo;.III, c. 4 (U.C.})). In this Act it
was stated that the coﬁsent of the chil& had to be obtained if
he or she was over fourteen years of age, to be bound out as
an apprentice. The use of fourteen ye#rs of age as an age
line would seem to make sense as children over this age were

held responsiﬁle for their actions, at this time iﬁ the eyes
of the l;w. )

The Commission Report of 1849 did mention that children
needing to be'cared for and reformed should be placed under
the supervision of the manager of the institutiocn till their
"majority”. The report, however, did not define what
"majority" was supposed to mean in terms of a specific age and
this definition wéuld be left up to those drawing up the

legislation that would create such a "House of Refuge”, which

.the Commission recommended as a more appropriate place for the
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rcformdtign of juveniles,_rathef than thé pen;tentiary
{("Journals”, Canada 1849, app. B.B.B.B.B., n.p.}.

P ‘The agé lines that werec established under English common
law as under seven, when the child could not be found guilty
of a erime and betwecen seven and under fourteen years of age
uhgn it wag necessary to prove that the child w;s aware of the
malice a#d the nature of the crime, wére }he lines that were
acceéted'in Can#da at this time (EKeele, 1843, pp. 1294130).
More importantly though, was the fact that there were no real
challenges to the use of these age lines in Canada, as thé
1ssues ;fior toc 1850 seemea to centre more on general childA
wellfare problems rather théq the legal responsibility of
children in the courts. Thé 1848 Commission Report did -
however bring'to the forefront the appalli;g éituation of
childrcq iﬁ the penitentiary, and-opeged up the whole issue of
children being treated as adult criminals. It exposed the
children’s maltreatment and the injustice of them being in the
penitentiary, but more importantly it brought up the questions
of criminality, youth and poverty as issues, issues that would

be central in the shaping of future legislation affecting

children.

Canadian Legislation Affecting Children Between 1850 and 1908

After the proposals of the 1849 Commission Report into the
state of the penitentiary the obvious course to follow was the

establishmént oan "House of Refuge”™ for "...the :eformation
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of Juvenile delinquents” (Report of the Penitentiary >
Commission, 1849). Andrew Dickson, one of the Inspectors of

the Provincial‘Pehitentiary, was to become a strong driving

force?touard this end. He alsc was tosbedome the first warden

-in 1858, but his iqcas about what such a "Housc of Refuge”

should do were not exactly Qhat the Commission-hud hoped. for.,
He proposed, in a special report in 1853, thatl what was nécdcd
was a reformatory prison and this should be an institution
that would serve all the problem classes.

To the unprotected and homcless, it would be a place of
shelter; to the tcempted and friendless, a refuge; to the
orphans and wandering a home,...toc the guilty and

" eriminal, reformation and to all, a place of ,industrinl
and agricultural improvement (Journal of thedhcgislativc
Asscmbly, 1852-1853, app. ~TII). ‘

The hopes of separating the criminal cgild frém the idle
and vagrant child were disappearing and instcad it would scem
that these two types of children were to become as one gencral
group requiring {eférmation. As Houston points out:

[the] distinctions between criminal and puriishment vs.
vagrant and reform were lost in genuince endfiusiasm that
grected the establishment of two reformatory prisons
{Houston, 1872, p. 268).

The actual establishment of a reformatory prisons was made

-

possible by an "Act for Establishing Prisons for Young
Of fenders” (1857, 20 Viect. c. 28 (Can)) and it was this Act

that would lead the way towards a change in the accepted age

L]

lines. The Act’'s purpose was set out 1n its prenmble:

Whereas it may be of great public advantage that Prisons
be provided, in which young offcnders may be detained and
corrected, to receive such instructions and*be subject to
such discipline, as shall appear most conducive’tﬁrfhclr
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reformition and the repression of crime (1857, 20 Vict.,
c. 25 (Can)}.

and the Act dirccted courts,

to HénLcncc any person, m#le or female, whose age at thc.

time of trial shall not in the opinion of such Court

exceed the age of twenty-one years, and who shall have
been convicled before such Court of any offence now
punishable or which may be made punishable by imprisonment
in onc of the said reformatory prisons instead thercof

(1857, 20 Vict, c. 28, scc. V (Can)).

The sentence for such persons was sct oul to be not less than
six months nnd no longer than five yecars in the reformatory
prison. Persons under the age of sixteen years convicted of
summary offcnces and sentenced to o common gaol for at 1ca§t
fourleen days could also be sentenced to the reformatory
pr?son for ; sentence df not less than six months and no
longer than Ltwo years (1857,- 20 Viet., c¢. 28, Sec. VI (Can)).
The Agé also allowed for the gerrnor to remcve anyonc whd
uppqareé to be under twenty-onc years of age frgm éhe
penitentiary and place thgm in the reformatory prison for the
remainder of their séntece.

The "Act for Establishing Prisons(?or Young Offenders"” was
Lhc_{irst Canudian Act to use sixteen years of age as an age
line. It was followed in the same year by "An Act for the
Morce Speedy Trial and Punishment of Young Offenders” (1857, 20
Vict, c¢. 29 (Can)}, which was designed to "avoid the evils of
their long imprisonment previously to trial” by using'suﬁmary

. trial procedures for Juveniles who were under sixteen and

charged‘wiﬁh simple larceny offences. The Act could also be
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used to dismiss the accused if the judge felt the~of fence was
not proven or if ptinishment would havc been inexpedient (1857,
20 Viét, c. 29). Sixtecen years of age was Lo bec;mc
increasingly bopular as an age ling where persons under this
age were to be treated differently than those individunls

older than sixtcen. First it was used in thc‘ﬁh?t for
Establishing Priscons for Young Offenders” to changd ‘Lhe Lype
of sentence thﬁt would be handed down. - It was a movement away
from the punishment in a penitentiary Lo the corrcction and

reformation in ‘the reformatorxfbrison and also to lacilitate

this reformation the length of the sentence was changed. .

Secondly in the "Act.for the More Specedy Trial and Punishmentl -

“by %oung Offcndérs" the agq-line was used to change the way
individuals under sixteen were =processed by Lhe courlbt system
making it less formal and more spcedy‘in handling their case,
and also giving them the opportunity of having their case
dismissc@ if punishmenp was thought inappropriate by the
cogrt.

The age line of twenty one was also mentioned in Lhe "Act
for’Estabiishing Prisons for Young Offenders”, gowcvcr thig
"age iiﬂc was not néw. Persons twenty-one years of age and
older were consiéered to be of full legal majority, with all
the rights and obligations of adulthood under English Common
Law. Persons under twenty one years were nonadﬁlt and this
was an accepted age line in Canada (Kecele, 1843, pp. 129-30)

at the time. \

Y
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The case lFor using sixteen as -an age line became

e

S,

increaQing]y popular and -those involved in thé reformatories

themselves scemed to,agreé that it was an age line that should

define the limits of the reformi:tory population. This is made”

evident in the "Annuzal Report of the Board of Inspectors (or

the year 1864" where it was stated,

-+ The Inspectorskhave repeatedly, in former reports, urged .

the necessity of certain alterations in the laws relatl
t.o Reformatory Prisons...that no convict over 16 yeiars
"age should be sent to a reformatory {(Sessional Papers,
1865, no. L4, p. 21). :
Later O;Lurio Tegislation wasfuléﬁ to make use of this arge
line. TIn the "...Act respecting Industrial Schools” which
‘passed in 1874, juveniles could be placed in.an Industrial
'sChoolef ngy were under the age of-foqrteén fpr their
Lcuuh%Ag and‘Lraining but not' to be held. beyond the age of
sixLucn'ycaré {1874, 37 Vict., c. 29 (Ont.} )~
The legislation affecting juveniles was toxcontinuc to:

chungc‘und develop in the comipé yearﬁ, and thérc were a
number of partlicular forces that have bcgn noted that were
behind this evolution (see Pa?kcr, 1976, Houston, 1972 ;nd
Leon, 1977). Onc such force was that of a group of social
recformers conccrnedﬁyiih the interests of children in the

community and criminal justice system. .These reforms were

later Lo be termed as “child savers” (Platé, 1969) and in

ng
of

was

Canada the efforts of one such individual bhas been especially

noted that is of J.J. Kelso (sce Leon, 1977):. »
LY i /’I

These so called

- ) - . - .
'child savers" became very active in ine



62

issues corcecrning child welf?re and in 1887 Kelso became
Ontario’s -first Superintendent of Neglected and Dcpc;deht
_Childfenl T£e followgng vyear "An Act fo::the:Protpcpioh and
Reformation of.Neglectcd Children” (1888, 51 Vict, C. 4 _
{(Ont.)) was paséed. This legislatlon allowed for the commital
_of neglected children to industrial 3chool§ and rcfugcs, where
they could.be kept ana c#red for (Sccyion 2). The Act ulsq
-pr;vided for the appointment of commissione;a Lo hear and
determinc complainls against juvenile offenders ;ho weéc
apparently under sixteen years of age (Secction f). The Act
went further by allowing "as far as”pfacticable" for the
separate trial of juveniles (Section 85i In 1890 ancther Lwo
Acts were ﬂassed in Ontario being "An Act respecting the

Custody of Juvenile  Offenders” and "An Act respecting the

Commitment "of Persons of Tender Years" (1880, 53 Vict., c¢. 75

»

and c. 76 (Ont.))} which continued the Lrends for Lhe "child

by trying to keep children out of the reformatory

"

sSavers

prison and rather place them in industr%al schools instead.
Thesc Aéhs'reflected many of the intercsts OF tﬁe "child
savers” which were directed more towards whal they hoped Lo be
the better treatment of children; ”b? should be "kept, cared
for and educated” (Leon, 1877, p. 825: As guch, in@uspriul
schools and refuges could be seen as morc appropriatle than a
reformatory. prison.

The efforts to change thc-legislation‘uffching Juvenliles

was further aided by the results of the Commission of Inquiry
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into the prison and reformatory system of Ontario in 1891
which uu; chaired by Mr. Langmuir (Langmuir, 1891). The
commiss}on-recommended a2 number of changes in?luding the
gseparate trial and detention of'juveniles as well as the -
dcvéIOpmcnt-of a probation system which allowed children to bj&*—fj
placed under the supervision of a probation officer rather ' 7
than being convicted of an offencc and possibly being senl to
reformatory Erison. .It also was ié favour -of the usé af
‘Industrial Schools thal could usc a cottage system wherce thcré
was o family cenvironment.  The recommendalions however did not
place o greal emphasis on diff;ring age 1ine§ and suggested
that those under fourtcen should be Lhe ones who Qould be
given special protectionary measures, such as avoiding arrest
and scparate Lrials (Langmuir, 1891, pp. 214-218). The Repo?t
also suggested that indcterminate.sentcga?s be used and Lhat
Lthe manager of the }efqrmatorics and industrial schools should
have authority err the child_until hce or she reaches
"majorily” which they did not define as being Any particular
age, rather this was to extend until the child could look
after himself cor herself properly.

The effect of this commission was made even more powerful

y .

when Mr. Kelso and Mr. Langmuir joined together in a public
meeting and with other interested people founded the Torento
Children’s Aid Society and Fresh Air Fund. Together . .

representing the "child saving” movement and the provincial r

1

-

commission, they werec to prove to be an effective lobbying

Py
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force (Leon, 1977, pp. 86-87). '
"The first Criminal Code of Canada was cnacted in 1832 und'
had provisions for the separate L;inl of persons under tLhe age

-~

og/sfifeen years if it was practical to do so. The usce of
/

kot
hg}xtecn seems to have come dircctly {rom the previous

legislation whicﬁ_&sed“[his age line (Act fgr EsLdblithng
Prisons...1857, 20 Viel., c. 28 (Can) and An Act for Lhe More
Speedy. Trial and...1857, 20 Vict, c. 28 (Can)).

Continued pressure from the "child savers" saw Lhe
enacément in Ontario of the Child-érotcction Act (1893) which
gave broad powers to apprehend and detain children in need of
protectioh (56 Vibt, c. 45 (Ont.)) and later "An'AcL
respecting Arrest, Trial and Imprisonment’of Youthful /
Offenders” (1894, 58-59 Vict, c. 58 (Can)) wis passcd ul Lhe
federal level. This Act made it mandatory for Lhe scparate
trial of Jjuveniles under sixteen yecars qf_ggc, and also
provided for their scparate pre and post-trial custody. By
18063 prébation was rcecognized in Ontirio by "An Act Lo ammend
the Children’s Protection—Act of Ontario™ (1803, 3. Edw VII; c
3b'(Can))‘which also used age sixteen as a specific age line
where 2 child under this agé could be pléccd, by a Jjudge,
under the care of a probatfon officer if accused of o
provincial offence, without being convicted of an offence.
This waé also one of Lhe "child savers" objectives which was

mentioned by Kelso to gain "...[t]he appointment of a

‘probation-officer to ascertain and'submit to the court full

|
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particulars of each child broéught up for trial and act‘in a*
capacity of the child’s best friend" (Quoted in Leon, 1977, p-
-86).

Therc was much consultation as noted by Leon between some
mcmécrs of the federal governmeént of the time and some members.
of the "child saving® movemeqt; In particular the efforts.of
Kclsy and W.L. ScolLt who was scrving as Secretary of State as
wiell as his father Senakor R. Scott have been noted by Lecon in
their cfforts to dé;ft up federal legisiﬁtion. This
‘lcgislniion was Lo take the form of the Juvenile Delinquents
Acl which was cventually passed by the House in 1908 (7-8. Edw
VII, ¢. 40 (Can)). The Act allowed for the estaﬁlishmcnt of
Juvenile courts which would have the exclusive Jurisdiction
ovoer childrcn who were under sixteén vears of age and aécésed
of any federal or prévincial statute or municipal by-law, or
any other Act which gllowed for Lﬁcir committal to an
_industrial school or reformatory (1908, 7-8 Edw. VII, c. 40,
sce. 2 (Can)). The courlt could also transfer the child to bg
tried as an adult in criminal court if he or she was fourteen
yvears of age or over and charged with an indictable offence
(see Crankshaw, 1915, pp. 5 and 11), i% the judg; felt this
would be for the good of the c¢hild and in the interest of the
community (Sec. 6). Individuals under 14, but at least 7
years of age were to be held conditiénally‘responsible, that
is, their ubilityﬁto form malice and knqwledge of wrong had to-

be proved to convict the child. The trials would be held

u
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separately apd~hithdﬁt publicity in a summary fashion allowing

for as much informality as possible, but with a regard for the

“proper adminstration of justicc® (Sec. 14). The Act's

intention to rcmove‘chiIQren from the adult c¢riminal process
was made ‘obvicus in its preamble which stated,

Whereas it is inexpedient Lhat youthful offenders should
be classed or dealt with as ordinary criminals, the :
welfare of the community demanding that they should on the
contrary be guarded against association with crime and
¢criminals, and should be subjected Lo such wise care,
treatment and control as will tend to check their evil
tendericies and to strengthen their bettcr instincls (1908,
7-8 Edw. VII. c. 40 (Can)).

The actual philosophy of the Act was scl out as

. This Act shall be liberally construed to the end Lhat its
purpose may be carried out, toc wit: That Lhe care and
custody and disciplinc of & juvenile dclinquent shall
approximate as nearly as may be thot which should bhe given
by its parents, and that as far as practicablce cvery
Juvenile delinquent shall be treated, not as a criminal,
but as a misdirected and misguided child, and onec nceding
aid, encouragecment, help and assistance (1908, 7-8 Edw.
VII, c: 40, sec. 31 (Can)).

Conclusion

The development of the Juvenile Delinquents Aét {1908) and
the use of new age lines that wduld be used ih Lhé legal
definition of a child and adult can be scen to have stcemmed

from a number of forces. Firstly, the Act developed as &

result of social conditions and pressures teo deal with

children in society at the time. The effects of mass

immigration and high levels of poverty as well as a very large:

portion of the population being-youhg‘wefc factors that

" aroused the public’s concern about the welfare of children.

%

S



67
These concefns cgptred around issues éuch as their involvement
in crime, the level of poverty they were living ing®poor
parenting, assoéiating with criminals and glso how they were
being treated in gaols and penitentiéries hround this time.

What the Juvenile Delinquent Act (1908) was attempting to
achieve.may be seen as ﬁrotecting and reformiﬁg ags many
children as possible. As such, the Juvenile Delinquents Act
may be considered ;s having a basic welfare approach toward
the treatment of juveniles. Probably because of this welfare
approach, of protecﬁion and aid, the Act may have been drafted
to include as many individuals that could benefit frqm such
treatment as;possible. - This réésoning can be used to
understand why the Acg covered =0 mahy possible offences which
could be used to adjudicate the child as delinquent.

. Everything from staying out late df:yight to committing a
criminal offence was included, mak{ng the scope of‘the
leéislaiion very wide indeed. More important though, was the
effect this weifare apprdachtﬁz}‘have had on the age lines
that:were previously in effect.

The previously accepted age line, as pointed out was
fourteen years of age above which the child would be treated
as an adult if he or she committed a crime. Obviously,
shifting this age line up would include a larger portion of
t#e population, but how far should this age gane should be

moved up, was an important concern.- This concern, it appears,

-was addressed by taking into consideration the evolution of
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the previous ;lqifian legislation affecting children. N

The "Act for Egtablishing Prisons for Young Offenders“
(1857, 20 Vict. c 28 {(Can)) was the first Act to make use of
the age line of sixteen, giving children under this age the
opportunity of being sent to the reformatory instead of a jail
or the penitentiary. More‘importantly though, the managers
and inspectofé of the newly created reformatories'strongly
emphasised that children over sixteen years of-azq should not
be in the reformatories, aé they were poo oid to benefit from
the reforqatories (Board of Inspectors‘heport, 1864, Sessional
Papers 1§§5, no. 14). Children over this age, therefore, were
to be considered more as adults than cbildren. As the  future
legislation developed, this age line became increasingly
. popular and acceptéd, as the point below which children should
be given spec}al protection. {The first Criminal Code used it
in 1892 givihg children under sixteen separate trials where
possible, in 1894 it was used in "An Act respecting Arrest,
Trial and Imprisonment of Youthful Offenders” and also in 1903
in Ont;riélin the Child Protection Act). Using it in the
‘Juvenile Delinquents Act (1908), therefore, made sense as it
followed what had passed and <included a larggf;group of
children that cculd be protécted from the adult criminal
system than if fourteen had been used. The age-line also
corresponded to that used in the United States especislly in

Massschusetts (Rosenheim, 1962), and, as pointed out by Leon

(1977), a number of members of the "child saving” movement had
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travelled to the United States to study their Court and
Probationary system. So it would seem that their system had
an influence in the development of the Canadian Juvenile
Delinquents Act (1908).

The change in age lines from fourteen to sixteen yearsg may
alsc be better understood in terms of its basic change in
philosophy with the development of the Juvenile Delinquents
Act. Prior to 1857, a chiid over the age of fourteen would
have been treated as any other adult in tﬁe courts and would
;lso have been subjected to the Yame consequences. If,
however, the child was between .seven and fourteen ¥years of
age, then malice-or kﬁowledge of the wrong of the act would
have to be proved to conviect the child, otherwise the child
would be considéred too immature to be held responaible for
“his or her actions. The court process for such children would
havé been the same as an adult, insofar as there were no
special court procedures or protectioné for dealing with the
y9uﬁg. Children under seven were automatically consi@ered too
young ana immature to be able to understand the nature and
consequences of their actioné or the crime they may have been
-accused of committing, and as such were not subjected™to a
trial in Court.

The year 1é57 saw the "Act for Egtablishing Prisons f;r
Young Offenders™ (20 Vict c¢ 28 (Can)) and the "Act for the

More Speedy Trial and Punishment of Young Offenders™ (20 Vict

c 29 (Can)), being passed. These two Acts it would seem were
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the first Canadian Federal Acts to change the way children
were treated in both the courts and institutions, and were
followed by a° number of other changes until the Jﬁvenilc
Delinquents Acl was passed in 1908. It assumed, as the
previocus commun law ruling did, that thdsc under seven yéﬁrs
of age could not be found guilty of an offence duc to their
immaturity, and as such would not be tried. Children between
the ages of seven and sixtecen years were now under Lhe
Juvenile Dclinqpents Act and as such were to be treated nét.as

ordinary criminals, but ..;guurdcd against assoctiation with
crime and criminals, and should be subjccted Lo such wise
care, treatméﬂt and conirol as will ﬁcnd‘to check their cevil
tcndencieé and strengthen their better iﬁstincts" (7-8 Edw,
VITI, ¢ 40, preamblc (Can)). They were considered in a sblate
of delinquency and treated as juvenile delinquents by a
special Juvenile Court which was to consider them "...not as a
criminal, but as a misdirected and misguided child, zand one
needing aid, encouragement, help and assistance” (Ibid., Sce.
31). The Juvenile Court could, however, transfer z child over.
Lhe age of fourteen years to adult criminalrcourt 1T it was
"...of the opinion that the good of the child and the interest
of the community demanded it” (Ibid., Sec. 7).

It may be said that the Juvenile Delinquents Act (1908)
was a maJo; change in philosophy for the treatment of young
people in Canada. As such, it was more than a2 simple shift in

-

the age lines dividing_whcn a child should be considerced adult,
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or child, or whether he or she should be treated as teo
immature and unable Lo ferm the necessary malice to prové
guilt, It was a chingc in the whole philosophy of the law
relating to young pcoplet and this change in philosophy |
townrds what may be seen as a more welfare approach, both
affected the nge lines that existed prior to 1908 and more
importantly Lhe way young pcople were to be treated by the

Canadian Qriminal Justice System after 1908.
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This chapter will look at the development of Cana@ian

legislation affecting young people over the time period from

1808, when the Juvenile Delinquents Act was passed, to 1985,

s

wben the Young Offenders Act came into effect. Particular

atlention will be paid to how this legislation developed and
T

changed, and how it can bé related to the emerging social

férccs that E}fected its development. ‘The‘use of age liqes in
the deveiopment of the lggislation over this time period will
besthe focus of ;ttention, however this developmént will also
be lzn@ed to the changing philosophy of the law affecting
young people. The chapter will also attempt to take ingo
uccounL broad social changeb and pOllth&l as well &Q/;zonomic

factors which may have affected the development of such

legislation in Canada.

Establishment and Growth of the Juvenile Delingquents Act

1908-1960 -

After the Juvenile Delinguents Act was passed in 1908,

-

there followed what seems to be a period of adjustmeﬁi, where
4

the provinces began to implement the Act by establishing
juvenile courts and detention homes that were necessary for
the Act to be implemented. This period of adjustment was due

~ :
to the fact that the Act would be put into effect in a

province or part of a province if the provincial legislature
passed the necessary legislation to establish the courts and.

facilities that were reguied. The Governor in Council of any
e :
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city or town could alsc implement the Ju#enilc Del inquents Act

(1808), '-if, " -

o
L4

...satisfied that proper facilities for the due carrying
out of the provisions of this Act have been provided in
such city, town, or other portion of a province; by the
municipal council thereof or otherwise {(18908. 7-8 Edw. VII
c 40 s .35 (Can}).

There were also a number of amendments made to the
Juvenile Delinqdents Act (1808) after it was passed. These
amgndmegfs did not change’the_ﬁbt's philosophy or intention
rédically, but -rather can be seen as followihg its genecral
philosophy and even-expahding the scope of the legislatjion.

- R
For example in 1921 the definition of "child” was extended -to
mean, any “boy or girl apparently or»actuafiy under the age of
cighteen years" (1921, 11-12 Geo. V, c. 37 s 2 (Can)). The
use of eighteen years was howevén left up to the digcrcLion of
the individual provinzes as té whether or not 1t,'o; sixteen
vears of age would be used to define "child".

-

This section shall only come into opcration in such 'e
-province or provinces as the Governor in Council may from
time to time by proclamation prescribe {1921, 11-12 Geo.
V. ¢ 37T 8 2 (Can)).

X . om -
Giving the provinces the option of extending the period of
time that an individual could be éonsidQ<ii\a "child” may be

seen as following in the care and treatment™aspects of. the

\\ ‘/_/—/\.._\’

Act. It was extending the scope of Act, to afford as Q?ﬁy
individuals as possible this "care™ and "treatment” from which
they could "benefit" (1908 7-8 Edw. VII c40 Preamble (Can)).

- The scope of the Juvenile Delinquents Act (1808) was 2lso

i Ay
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extended by altering the definition of "delinquent” in an
-améndment in 1924.

"Juvenile delinquent” means any child who violates any
provision of the Criminal Code, chapter ore hundred and
fourty-six of the Revised Statutes, 1906, or .of any
Dominion or provincial statutes, or any by-law or
ordinance of any municipality, ‘for which violation
punishment by fine and imprisonment may be awarded, or who
is guilty of sexual immorality or any similar form of
vice, or who is liable by reason of any other act to be
committed to an industrial school or juvenile reformatory.
under the provisions of any Dominion or prov1ncmal statute
{1924 14-15 Geo V c 53). '

This amendment failed to define wﬁat Jgexual immorality" or
"any similar form of vice" Haé, aTd by failing to do so.it
would uppear the Juvcnlle Court was given an even w1dér scope,
Aas_"he Lnierpretatlon would be ‘left up to the individual -
jﬁdges to decide. . | 7
In }928 ghé.whole Juvenile Deiinquents Act was_revised at
Lhc'éequest of the Canadian Council on Child Welfare éccé%ding
to Lgon;(1977, p. 103}. Hotgver the reviéion‘of_phe,Act was
mo;é of a technical révision to aid in its administration and
operation, than a revision-of its philosophy. This point wg;
lbroughﬁ cut by Mr..Lapointc, the Minister of Justice at the
time whén‘hé spoke of‘the‘changes to the Act in the Houée of
Commons . | |
ThL.amcnahenté relate laréely to procedure and are of a
nature to make the Act work more smoothly {Debates, April
29, 1929, p. 2016). ,

‘'The 1929 Juvenile Delinquent'Act saw some changés in the

> SR
r

definitions. that were pfeviously used, and in particular the.

Act allowed the age line for either boys or girls to be
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changed by proclamation of the Governor in Council. This
meant that the age line us%d to define "child” could be
different .for boys than girls (1929, 19-20 Geo V. ¢ 17 s 2
{(Can})). 1In the House of Commons when this section was being
explained, the focus of attention centred more on the usc of
cighteen years of age as an age line than the possibility of
having differing age lings for differing sexes. The use of
eighteen years of age as thé possible age line to define
"child™ was explained in the House by Mr. Bennctl:
L -
It was thought desirable by some of the provincial
authorities to exercise help and guidance and proper
supervision over some children who werc older than sixtecen
- years. Hence, sixteen, being the standard, it is provided
that by proclamation the governor in council may continue

these provisiens to children of the age of eighteen
(Debates, 1929, p. 2568).
: o

There were also a few additions to the Juvenile Delinquent AcL
in the 1929 version, such ﬁs the inclusion of an appeals
procedure. In this section the Juvenile co;rt was given., its
own agpeal procedure and any juvenile court decision could be
appcaled.' dowever the right. to appeal was to be determined by
the Judge and appeals were Lo take place only on qxtraordinary
grounds, sdch as when it was in the public interecst and for

the dus administration of justice (1929, 18-20 Geo V. ¢ 17 s

37 {(Can)}.

’

Following the 1929 Juvenile Delinguents Act there scems to
have been only relatively minor adjustments made to the Act.
In 1932 there was an amendkgnt which specified the @cadlincs-
for an application for leavé to appeal 2nd in 1935 a new

.

| mm ‘{
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section stated that it was not a valid defence for an adult
ncc;scd of contributing to a child’s becoming a juvenfle
delinguent to claim Lhat.the child was too young to understand
or appreciate the nature or effqét of the accused’s conduct
(1932. 22-23 Gco V ¢ 17 (Can). 1935 25-26 Geo V ¢ 41 (Can)}.

It would scem then, between the yéars o{ the first
cnactment of the Juvenile Delinquents Act in 1508 to the
revision of the Act in 1929 that thére was little concern
raised aboul the Juvenile Delinquents Act. Attention rather,
scemed to have centred on refining the Act so it would operate
" more cffectivcly'and the legisiation passed during this period
also appears to have extended the powers of the Act.rathef
than redirecting or cﬂanging it. It would appear then, that

Lhere Qasllittlc incentive to.change the Juvenile Delinquents
Act in any radical way, such as changing its philosophy and
Lhis couid be related to the fact that there was little common
knowledge of ﬁow effective or ineffective the Act rerlly was

in terms of its ability to deal with delinquents at this time.

In 1938, however, the Report of the Royal Commission to

Invéstigale the Penal System of Canada was released. The
commission which was headed by Justice J. Afchambault was
establisﬁed to investigate the operé%ion of the Canadian
penitentiaries and to report on the problems faced by them.
In this Report a number of problems were exposed that were

seen to exist in the Juvenile Delinquents Act of 1928,

especially the uneven growth of juyenile courts across the

A &
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country and the large proportion of the population who could
not benefit from the hearing of a Juvenile Court because they
lived in rural areas wherc Lhe Act was not pro%&uimcd. The
Commission also had strdng feelings about the age lines Lhal
were being used in the 1929 Act, and 1L was stated:
.Your Commission are definitely of the opinion that the
jurisdiction of the juvenile courls should be limited to
children below the age of sixteen years {(Archambault,
1938, p. 188). :
The justification for using sixtcen vears®of age as the age
linc between "child"” and "adult" was based on Lhe opinion
that,

The problem of detention homes and training schools would

be clearly aggrevatéd, where the age limit has becen

increased (lbid., pl 188).
The Commission did however recommend thal there should be an
amendment in Lhe criminal ccde to allow a judge to'Lrunsfér Y
youth between sixteén and eighteen yeurs of age to juvenile
court, 1if it was felt that Lhe individuul could benefit Crom
Juvenile court. ‘
s Even th;ggh the Commission did c¢zll for changes in the
Juvenile Delinguents Act to solve Lhese problems, il did not
appear to suggest changes that would alter thc basic
principles of the Act. The Commission did however cXpésc a
number of the problemé;that the Act was experiencing and it ‘
would sceem, was the first Commission that looked ?L ithe

problem of the lack of uniformity in administering the Act.

After the Commission report (1938), there were 2 number of

by

MOV .
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amendments made to the Juvenile Delinquents Act in 1947 and

79

1951, but these were only minor changes and they did npt
reflect the changes that the Arcbambgult Commission had called
for. The resu}ts of the Commission, it would seem were to be
largely ignoregnaﬁd issues relating to juveniles and juvenile
court were to Qait until the 1960s before there was an

increased interest in issues relating to juveniles by the

Canadian government.

Changing the Strateéy for Responding to Juvenile Delinquents,
1960-1985 |

It appears that what raised this increased interest in
issues related to_juveniles was the results and.
recommendations of a correctional planning committee. The
Correctional Planning Committee was establiéhed to prepare a -
report for the Minister of Justice on the long range plan for
'cqrfeétians in Canada, with special reference to the

penitentiary system (Report of the Correctional Planning

"

Committee of the Department of Justice, 1961). In this Report:
it was stated that the development of a correctional program
would not solve the problem of c¢rime in Canada, but would
rather only serve to prevent the problem from becoming more
acute. This was felt because the federal correctional system
could only be used for people who have already committed at
least one offence. The Committee therefore refocused on .

'prevention at an early age as a possible solution-for--the long
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term.
There should, therefore, be an organized, iﬁtegrutcd
approach in Canada to the problem of juvenile delinquency
in order to discover, at an early stage, those children

who are in danger of becoming delinquent and to correct
their maladjustments at that time {ibid., 1961, pp. 5-6).

This had the effect of passing the. responsibility of the long

term objectives of "corrections" from the penitentiary system
to Lhc Juvenile court éystem. The Comm;ttce fclL tht unless
this was done there would be no rcal/hépe of slopping Lhe cver
increasing numbe? of young adults flowing into Lhe Canadian
Juils and penitentiaries. —

n response Lo the recommendations.mudc'by the
Cor}ectional Planning Committeec of 1961, Lhe Minister of
Justice, Mr. Fulton, cstgﬁmished a five-man departmental
comnittee to lock into juvenile delinquency on November 6th,

1961. Their purposes werce Lo

(a) inquire into and report upon the naturc and extentl of
Jjuvenile delinquency in Canada;

{b) hold discussions with appropriatce representatives of
provincial governments with the object of finding ways and
means of ensuring effective cooperalion between federal
and provincial governments acling within—their respective
constitutional jurisdiction, and;

{c) make recommendations concerning steps that might be
taken by Parliament and Government of Canada to mcetl Llhe
problem of juvenile delinquéncy in Canada (Juvenile
Delinquency in Canada, 1965, p. 2).

The Committeec made ' its report available in 1965 and il was

: ’
titled Juvenile Delinquency in Canada. The report included
some 100 recommendationsoto reform the Juvenile Delinquents

Act and pointed out that it was known that therc was a problem

"\
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of delinquency in Canada, but the nature and extent of the
problem had not yet been explored. Canads was experiencing
"the effects of the post World War II baby boom which méant
Lﬁut more persons were coming into their teens than any
previous period in Canada’s history. The Canadian Census was
used to dcmonstrate:this by showing that 38% of Can;da’s
population was ninectcen 'years or younger in 1956, yet in 1961,
Lhis hﬁd risen Lo 42% of the total population (Juvenile
Dc¢linquency in Canada, 1965, p. 2). It it was felt this
obviously had implications for pl;ﬁning in corrections and
moré import;ntly it made the area of Juvenile deliﬁquency an
import;nt issgg, an igsuc that was' noQ being addressed.
Contained in the 100 recommendations, werc proposed
changes in Lhe Juvenile Delinquents Act which would allow for
more scparations between the social and judicial aspects of
trecaling delinquency. The Commission recommended that
Juvenile courE/ghould deal more wigh Judicial matters and the
social aspecég should be treated under provincial welfare

]
legislation| +#61d., p. 66). There were alsc broad

recommeqﬁaﬁhons that called for equaliﬁy throughout Canada in
services fo; Juveniles and'also that the law should operate
cqually Lhroug?out the country. They proposed that the term
"Juvenilc Delimguent” should be removed from the legislation
and it shoqld be replaced by "Young Offender” and "Child
Offender”, and the new Act should be called the "Child and

Young Pcrsons Act" (ibid., p. 283). Children were to be

Y
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cha;ked only with specific qffcncgs under this new Act und iL
was not to contain any of wﬁat they considered "quasi criminal
law"”. Conduct such as incor}igibilify and children in moral
danger were not to be dealt with under this Act, as they felt
provincial legislation would scrve such "quasi criminal™
behaviour bctter and that a federal Act should be concerned
only with truly criminal behaviour (ibid., p. 283.)

The report Juvenile Delinquency in Canada (1965) also made

recommendations that the established age lines should be
changed. It was felt that Lhere was a neced for uniformity
across the country, and that the Juvenile Delinguents Acl

-~

allowed for provincial differences. The Juvenile Delinquents
Act also defined the Jjurisdiction of Cbp court &s being ové;
any child "apparently or actually"” under sixteen yecars of age,
which it was felt also left room for variation according to
how the definition is interpreted (ibid., pp. 40-41).

The<age line that was used to define whcn a child could be
found responsible for his or her actions, bcing seven, il wiasg
felt should be raised. The Commission cited recommendations
that were submitted by interested organizations and showed
that all these organizationé felt that this age line should
be raised. There was. however disagrecement over how far this '
age line should be raised and the Commission came to the
" conclusion that it should be raised Lo at léast under 10 ycars

» .
of age but no higher than under 12 years of agec.

There were a number of argaments that the Commission uscd
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to justify their dcci;ion in recommending that this age line
should bée raised. Firstly it was felt that children under the
age of 10 years would not be able to understand or participate
in Jjuvenile court proccdufe and as such it was felt that it
wag inappropriate for children of such a young age to be in
court. The Commission also felt that the procedure in court

. -~
and the proccedings themselvés may confuse the child and

suggesled Lhat Lgerc could also be possible negative labelling
effects for such young children. It was also suggested by the
Commission-that of all the children found delinquent, only’

. 3-4% werce under tLhe ggerof 1J0. Even if the age was raised to
125}only about 12% of =211 the juveniie offenderé would be
aflected (ibid., p. 50). The only negative aspects‘ﬁhey could
proposé in raising this age line was .the probability of havinéﬂ_
to extend services under welfare legislation to absorb these
joung children. 1In essence then, the Commission proposed that
there should be a uniform minimum age line of 10 years of age,
or at most ¥2 years of age.

The Commiﬁsion also suggested changing Lhe age line that
was used to define "child", under the Juvenile Delinquentis
Act. hence, it was also proposed that the age line of under
sixteen ;as tee low and that %t should be raised. The main
"arguments here were firstly:

The fact that growth into full psychologicéi maturity is
delayed for young perscons in contemporary society because

of the prolonged period of dependency that is required for
them (Juvenile Delinquency in Canada, 1865, p. 57).
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It was suggested that children may be more physically maturce

today than their grandparcents were, but tecnagers do not
.become adults socially and economically as early as ihcir
counterparts did in the 1900s when the Canadian Juvenile
Delinquents Act was first passed. " To back this argument up,
the Commission pointed to school leaving age over Lime, und
demonstrate haw it has risen. Théy uiso suggesled that mérc
teenagers continue their cducuLion beyond the school-leaving
age, as such the tecemage years have become devoted more to
academic and vocational pr@par&tion, making tLcenagers more
dependent {(ibid., pp. 54-57}).

The Commission argued that there wins ualse a need for ohc
court to be responsiblé for teenagers as an identifiable
group, with the desire of protecting young people as long as
possible from exposure to”...the sometimes hopeless condilions
in jails and institutions for adults".(lbid., p.- 54). It
would seem that they werce in favour of extending Lhe bcncfiLu
of the juvenilie coqgt approach to as wide a group as
possible. Yet at Lhe same time they had to place a limit on
just how broad they could be. It was decided that the
- Juvenile age line be set at under 17 and £haL this age linq‘
should be uniform across Cznada.

It appears under 17 was chosen as the géc line dividing
adult f;om child because, firstly, ié Qus an upward revision

and secondly it meant less of an administrative change than if

18 years of age had been used. It was also decided that the

~_
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age at which a wuivcf of Jjurisdiction, may occur, to appear in '
criminal court should remain at 14 years of age.

The responaibilié& for the.consideration and
implementation of the Commission’s report, Juvenile

bclinqpcncx,in Canada, was given to the Solicitor General,

under the Solicitor General’s Act, in 1966. In the spring of
1867, Cabinet authorization was sought and received to prepafe

o . T —
a draft revision of the Juvenile Delinquents Act and/by

September 1967, a discussion draft was prepared. From this
discussion draft there lollowed a federal- prov;nciq§
conference in January 1968 to discuss the implications of the
draft and ufter this mecting, a draft Bill was prepared by the
Department of Justice, which was received by the Solipitor
General's Department (Iséues and Options, i985,‘p.'9).

The draft Bill preparcd by the Department o£~3n§£}cc,

became Lhe basis for Bill C-192, The Young Offenders kct and

it was introduced into the House of Commons for firét reading
on November thhf 1970, by the Liberal goverﬂment. This it
would seem was the first serious attempt to change the basic
philosophy of the_legislation affecting Jjuveniles in Canada\
since the enaciment of the Juvenile Delinquents Act in 1808.

However Bill T=192, The Young Offenders Act, was not well

received in the House of Commons for a number of reasons.

-

Firstly, the terminology used in the Bill resembled what was

thought to be "...a new Criminal Code for children”, according

to critict such as Mr. Williams in the House (Debates,-Hause
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of Commohs, 1971, p. 2374). Itg/ﬁrench vergsion was also seen
as very unsatisfactory, as it was a poor tranélation, and mofe
impértantly though the Bill did not provide any pfovisions for
financial aid to the provinces for iﬁplementing its costly
provisions. Mr.’Gilbert expressed this f?eling of a strong
opposition towards the Bill when he st;ted in the House of
Commons,

Every time I read Bill C-192 I wonder who is responsible
for this criminal law monstrosity, this caveman’s approach
to young people, this bill of legal rights for social
wrongs, this Spiro Agnew approach to young people’s
problems (Debates, Rouse of Commons, 1971, p. 238l).

Even though Bill C-192 was drafted at a time when it was

felt there was a perceived need for change, frﬁm the

recommendation of the report Juvenile Delinquency in Canada,
it was not accepted in the House of Commons by its critics.
Even the age lines proposed in the Bill came under fire,

especially from Mrs. MacInﬁié: -

’
A

-

We are unhappy about that age range. The bill covers the
age from 10 to 17 years. We think the United Eingdom
approach, where 17 is specified as the maximum age is
better, and we believe that 18 years should be set [in

" Canada] as the upper limit (Debates, House of Commons,
1971, p. 4497). .

Since Bill C-192, The Young_Qfﬁggderg'A?t received so much
criticism-in the House of Conmons,dit ;és aiiowed to die on
the ordér paper of thé 1970-72 Qession of Parljament, as the
knowledge £hat the compromises which would have had to be made
if the Bill was to pass debate would.have defe#ted the
original intent of it.
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Following the death of Bill C-192, Cabinct authorized the

Department of Lhe Soiicitor General to carry out a Joint

review of the program, services and financial arrangements
: |
dealing with young persons, which was to be conducted in
. ™
consultation with tLhe provincés (Issues and Options, 1985, p.

10). The then Solicitor General, Warren Allmand, alsq sbtlup“
a committee in the fall of 1873 to ‘undertake a review of the
devleopments Lhat had tgkén place in the field sincé the death
of Bill C-192. This committee was ﬁlso to consider the

deliberations of the joint review which Cabinet had

authorized, and to work with this jolnt review group in golng - 57\

-~

over the Juvenile Delinquents Act, Bill C-182 and the

e

implications posced by them. The aim of the .committee wés to
cventually draft new proposals for legislation taking into
account how, and why the previous legislative proposal, Bill

C-192 had failed. -
In September-l§75 after the report of the

Federal-Provincial Joint review; which pointed tc many

problems in the Juvenile Delinquents Act, which still existed

v . ’
after Lhe commission report Juvenile Delinquency in Canada

(1965}, the Solicitor General's committee submitted its

- o

report. This report was titled Young Persons _in Conflict with

the Law and was made widely available to interested parties

and provincial authorities. The report was drawn up as a
discussion paper which iﬁcluded-proposals for altering. the v
o :

4

cexisting Juvenile Delinquenfs Act and: included a draft of the
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legislptive form these proposals _gould take. The report also
. . i) - . ’
-.set out -LtHe mqjor issues that had teo be deall with .in Lhe

1mplcmen1ation of such chapées nnahulso sct out the pousible

A

alternatives that were seen Lo be availuble. Young Persons in ~

Conflict. with the.Law gave room [or chanife, but it at the same

‘time laid ocut the possible conscquences for taking ultcfndtlﬁc,

ways of approaching. the problcm of Jjuvenile delinquency in

- /‘

Canadg. _ ) ‘(///‘ | ‘ " o

The report Young Persons .in Conflict with the Law mhy be

scen as a different approach by the government in Lrygpﬁ Loﬂ

change the Iegislatiqn affeqting'ydhng pcople. It wds.u‘ J
.. ks . ‘ . .

report that was to try and make use -of the previcus failed

- - o

efforts QE changing sﬁéﬁ_lcgislétion and was qut£§‘Lo
ihcorporatc'wHa{ meLhods it’wps felt wcr§ ?brc effc¢£1yc in
. . T "R . :
possiblf changihg Lhe i;éislation. The‘report_wus a4 tool that
A ‘ Lh -the provinccsrjus,thc

~ R e

‘o, . _'.., . P . .o
was to be used in the consultation
- . - -

: . < . . N
failed Bill C-192 had shown there was a strong need for =
) : e ‘ £
consultation before possible legislntioq’gﬁ£éétihg the v
o ' ‘ - ) :

proviﬁeeé’bodld be passéd. The report also dllowed for

-

changes in the form of the previous proposed legislation

' ’ - - ‘ - " - - - - - - ~
according to its major criticisms, one of these being age f
o ' . ~ ' .
o

lines. Thc‘age lines proposed in Young chﬁoné in Conflict
: \ = - . .

uith_thekpa%/uere under 14 years of age for Lhc_miaimuq ngc
and under 1§ for the maximum age line. - ' -

In the réport,_tﬁe juséificatlon_for using a dinimﬁd;ugé'
li;e gs‘under 14'W3$ b?sed o _the"committer opizlon‘ﬁhat'

!
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those under 14 should not comc under the jur&sdiction of \
criminal legislation, and that the legislation Lhey were
proposing would deal only with young people who had committed
offences against the Criminal Cdde.‘ They suggested that
children under 14.shou1d be looked after under the provisions
of "provincial child welfare, youth prchcLion und Jjuvenile
cérrectionél legislation” (Yoqu Persons in Conflict with the
Law, 1975, p. 5}). It was pointed cutl that childrcp do develop

differently and at different rates, so selling a specific age

linc to determine when a child should be held criminally

&
——— -

responsible was very difficult. Yet it was also pointed out
that it was necessary to have a .specific agc-;eL undcr-Lhc
legislation so the law could b; applicd. in a uniform manncr.

Under 18 yca?s of age was chosen as fhc age line dividing
when an individual thzig be Lreated as uﬁ'adult or when he or
she should be dealt with in Youth Court. The commitice felt
again that this age line should be un;form across Canada and
felt that this age line was supported by the fact Lhai civil
responsibilitly starts at 18 and 19 within tgc various
provinces. The commission also quoted the recommendatlions of
a report on Canadian children wiLh emotlonal and learning
disorders from 1970, whic@ suggested thal the jurisdiction of
the juvenile courts extend to the 14 to 18 year age gfoup )
{Young Persons in Conflict with the Law, 1975, p. 20).

An interdepartmental working group was sct up in 1976 to

oversee the response to Lhe Young Persens in Conflict with the

c | _
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Luw rcport. This working group also explored the whole issue

of the coQL implications of the possible new legislation for
the provinccs. It was Lo open up consultation with the

provlncés and interested partics so that an understanding of

. the difficullices with Lhe proposed new legislation could be

gauined and possible adjustments and changes could be made
belfore a Bill would be presented in the House of Commons.

This responsc was very different from the way Bill C-192

.

developed, in that it showed Lhe Federal Governmcgt had to
conduct cxtensive consult;gion_with the provinces before it
could hope Lo change the legislation that had obvious
implications for them.

Two years of consultation took place belwegn the Lime the
Young Persons in Conflict with the Law was published and the

Lol
development of 2 formal position by the Federal Government in

response to the provinces appeared. A booklet entitled,

—

Highlights of the Proposed New Legislatign for Young

Of fenders, scet out this response. It was tabled in the House
of Commons by the then Solicitor-Geéeral, Mr. Fox in-March
1977 and its proposals were discussed in June of that year at’
n cheral-Provin;ial Conference of Attornéys—General and

Ministers of Correction.

The booklet Highlights of the Proposed New Legislatidn for

Young Offcnders (1977) set out what may scem tc be much of a

comproBisc between the Federal Government’s position on what

form thertrew Young—Offenders Legislation should take, as they

-
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_Eiih the

proposed in the 1875 report Young Persons in Conflic

Law, and what éhe provinces felt the legislation should do.
The booklet suggested that the minimum age of criminal
responsibility should be set at under 12 years of age as iy
was felt that.provinciul legislation pertaining to child'
;elfare or youth protection would be morc effective for such
young chiidren. It is also pointcd out that it wouid be
desirable to have a uniform maximum age linc, howc;cr the
consultation Jith the provinées failed to ucﬁievc agreement as
to what that age should be. The maximum age line thal was
proposed was under 18 years of age, with the option of setiing

this maximum at either, under 16 or 17 left up to the

provinces and territories. IL was also pointed oul however
that the Federal Government was 1n {avour of a uniform

maximum, as well as o minimum age line, so thal Lhe-

"...procedures, -pratices and services of Lhe juvenile justice

process will apply equally to all young Canadians” (Highlights

-of the Proposed new legislation for Young Offcenders, 1977, pp.

5-6).

td

On October 26, 1979 the Parlinmentary Secrchiyjf;lthc

Solicitor General tabled a comprehensive policy statement

entitled Legislative Proposals Lo.replace the Juvenile

Delinguents Act. However this was a new Parliamenlary
Secretary and a new Solicitor General as there had been . an
election and the Conservative Party had taken power. The

policy statement ended up dying on the Order Paper without

>
-—— . -
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-debate due to the dissclution of Pafiiament, hoﬂever r
qon;ultatisg with the provinces continued,”and it was‘qot
until 1981 that «a more serious attempt was made to reintroduce

a Bill that would replace the Juvenile Delinquents Act.

The problems of establishing a uniform maximum and minimum
- ey . .

e

\v

age'line were to continue, and it would seem the major 1ssqg\ Y
m

was not over whether' there should, or’ Bhould not be unlfor

Ve k-
age llnes, but at what age they should be set. D1ffer1ng r‘f -

—

provinces had dlfferlng maximum age 11nes, defining when a

-

child should be treated as eﬁjher child or adult. This in
-t
effect meant that some of the provinces would have to provide

new necessary services and facilities to cope with a proposed

change in the age line, while others already had chagggd their

)

maximum age line, as provided under the Juvenile Delinquents

—

Act and had the facilities to deal with a proposed upward

ch;pge in the maximum age line. It would seem then the most &ﬁ

seriocus implication came from shifting this maximum age line,

»

\ “
as it was also recognized significantly more individuals at an

older age were involved with the justice system than verib

voung children at the minimum age line. Shifting this age
line would mean prov1d1ng services and f30111t1e3 for th13

relatlvely large group of young people which could be seen as

a large financial responsibility, especlally for those

provinces who were using under 16 as their egtablished maximum ﬂi

i

'age line rather than under 18. . T e

I+ was, however, agreed among the provinces, in
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7 Offenders. However the 1981 version did have a uniform

-minimum age line of under.lz vears of age for establishing

" be sét at-either l6.or 17 in that particular province. It was

consultation with the Federal-Government.that a uniform

minimum . .age line should be set at undeér 12 years .of age, so
] - o ’ ' - .
that no child under 12 years of age could be held criminally -

"regpdnsible, but rather such qgildren would be treated under .

provincial child welfare leglslatlon. The problem remained
though in settlng a uniform maxlmum age line and Bill C-61 The

Young Offenders Act, wheu introduced into the House of Commons

on February 16 1981,xeflected'this.

In February 1981 Bill C- 61 was 1ntroduced 1nto the House

_of Commons as well as a booklet The Young Offenders Act

nghllghts (Feb 1981) by Hr. Kaplan, the So%ﬁeltor General

The Bill was very close to- what was suggested in the 1877

. booklet Highlights of the proposed new legislation for Young_

criminal responsibility, which was agreed by the provinces.

“The maximum a line under Bill C-61 was set at under 18 years

-

of age, however at the request of a province, this age could

stated in the "Highlights" booklet of 1981 that the Federal
Government would prefer the establishment of a uniform maximum

age line, but that the provinces were unable to agree. on what

aée would Be‘used. Therafore, it was siated that;the Federal

_Government was "reluctant to impose a maximum age on the

ﬁrovinces, given the variety of services, .and attitudes they-

offer"” (The Young Offenders Act, Highlights, Feb. 1981, p. 5).

- -
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In the House of Commons, Bill Cuﬁf; he Young -Offenders

Act. received much debate, especially over dssues -of funding

. 2
and the age lines that were proposed in the Bill. " The

Solicitor General, Mr. Kaplan, was interested_in haviné a

‘uniform maximum age linq of under 18 ycars established, but
wnsg also awarc of the disagbeeﬁents between the provinces as

to what age should be used. He therefore, it would appear,

allowed the provinces to scl their own maximum age line at

cither under 16, 17 -or 18 years, under ?hc—Bill C-61. He felt
L 4 . .
this was nccessary because:

Practically speaking, dﬁe'to the specialized programs,
r&dscurces” and services which are in place to deal with
young offenders, considerable program shifts and
adjustments would be required if the’' maximum age, which is
under 18, werc to-be made uniform {Debates, House of
Commons, 1981, p. $308}. T

However allowing the provinces to choose their own maximum age ™

mar— i

line was scen as .a problem, esﬁccially by the critics, and as

‘ v .
Mr. Hnatshyn said in the House, "[w]e have to ask ourselves

whether this kind of provision will prggide for the so-called
- ’ o " . . . -

checkerboard cffect across Canada” (ibid., p- S8313). He fg&t

that the uniform application of law across Canada was veryf '

Z. .

important and his feelings were more styoﬁgly put to the

Solicitor General by Mr. Robinson in the House.
“~ . ' -

If there is onc concern which is greater than all the
rest, and whiceh sure;y represents a flagrant violation of
the principle of equality before the law, .and which in my
view, a violation of the government’s own charter of
fundamental rights and freedoms, it is the government’s
failure Lo bite the bullet and impose a sfandard age, a
.standard maximum age right across the land to define what
. constitutes a young offender (Debates, House of Commons,

1981, p. 9318). ’ °

——
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Bill:C-61 The Young Offenders Act was referred to the

Committiec on Juéticc'and Legal Affairs on Junc 27 1981, for
amcndments, and it has‘hcrc'thaL-thc decision to upély n
uniform maximum age limit q£w}8 was made. Thc-Bill w;s.
introduced into, the Housc'fér its third fcading; at which
Lh?rc were urrungcmcdté made for cost sharing between Lhe
pro@inccs and fed;rul government Lo implcmanHLhc Act.. The-,-
Bill was passcd-und given R6y31 Assent on July 7, 1982,
however Lhe Procl#mation of the Bill was %éluyed uﬁLil April

2, 1984, to allow for negotiation ugrccmcnts‘to be worked

out. The provinces werc also given more time to .jimplement the

Act so Lhey could adjust to the new maximum age limit, and

——r——
.

this date:was set to correspond with the coming‘into.force of
Section 15 of the Canadian Charter of Rights and Frecdoms,
guaﬁangscing'"chhl protection and equal. benefit ‘of the law”,

.

in April 1885. o .

Philosophy of . Young Offenders Act )

Passage of Bill C-61 The _Young Offenders Act saw Lhe

change in the established nge lines of the Juvenile

Delinquents Act (1928), however a change in @hcsp age lines

should also be considered with the change of the philosophy of
the law dealing with young pcople. This philosophy is sct out

in section 3 of the Young Offenders Act, the "Declaration of

Prlnciple?.‘ Section 3(1)(a) and (b) sﬁatc;
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{(a) while! young persons: should not in all instances be
keld accountable in the same manner and suffer the same
conscquences Tor the behaviour as adults, young ‘persons
who commit offences should nonetheless bear repsonsxblllLy
for their contrnvent;ons.
- : : {b} soclcty must, although it has the, rcsponsibilitf to
3 ' .take reasonable mecasures to prevent criminal conduct by
young pcaonSJAbe afforded Lhc-nccessary protection {rom
illegal behavicour (Bala and Llllca, 1984, p. 14).
i
Thése rzr»L~{wo paragrapha set out three of the main

, : =gr1n01ples which the Act is based on. ' The prlnClple of
, Y

LY

responsibility, where the young person is reaponsxble for his

or her contraventions. The principle of accountability, where
the young person should not be held accountable in the same

wWay an adulL would, nor should he or she suffer the samc

oL,
e Ldr

-LOnHLunnCCb._ And Lhi;aly, the principles of Lhe protection
of socicty, where society hhsﬁa righ% to be protéctgd, uhicﬁ
will affecgzthc way society g;eats yoﬁng offenders.

) . . fhc special needs of the_&oung peréons.afc recognized in

the next paragraph: . :
e " . . = i . -

(c) young persons who commiti offences require supervision,

discipline and contrel, but, becausc of their state of”
, dependency and level of developmcnt and maturity, -they
f\\“- " . also have bpcc131 needs and require guidance and
L;j\ _» assistance’ {ibid., p. 14).
\\ "i> Young people are to be considered speﬁial bBecause of their
\\ . o " -

., state of dependency and level of maturity and development, and

-
~

N as such require guidance and assistance .as well as

supervision, discipline and control.

5'Alternativc measures, arce. also recognized as an important

. d . . .
parl of the Young Offenders Act as they are mentioned in this

\
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Declaration of Principle section. They arce measures other -

than judicial procéedings.and'rccogniie that-the use of

s . . LN
criminal law is not necessary in all cases. The rights of
young persons arc specifically recognized in.paragraph (e):

{c) young persons have the qjghts and frecedoms in their
own right;, including thosc :Stutéd ‘in the Canadian Charter -
of Rights and Frcedoms or in Lhe Ganadian Bill of Rightis,
and in-particular a right to be heard in the course of,
"and to participate in, the processes that lead Lo
decisions that affecct them, and young persons should have
special guarantees of their rights and frceedoms (ibid.,
p.14}. .o

This paragraph may be seen to imply Lhat young persons will be

T

dealt with under "duc process” where the proccedings will be

el Y -

formal and they will* be afforded all the rights that an adult

would, and even be given special rights under the Act to

—— -

protect them.
The Act also SQE? out the right Lo the least possible
interference as long as it is éonsistent and balanced with the
protegtion of soc;ety. So intervention should be Laken only
if it is necessary for the protqction of socieLy and for the

neceds of the young person. The Act considers, as such, the

. usc of custodial dispositions as a last regsort. There is also

contained a specific right to be informed of Lheir rights, as
.well as recognition of the responsibillty of parents for Lhe
care and supevision of Lheir children (Sections (3)(f), (g)
and- (h)}. '

The main differences in philosophies between the Juvenile

Delinquents Act and The Young Offenders Acl may be centred
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‘\ around. four géneral d?é;ﬁ beihg,)rcsponsc of the st;te,
mandate of the court, résgonsibility of the individual and
Lreatment of the i;dividuul.l The f&sponsé of the state with

Lthe Juvenile Dclinqucnt:kAct.wus to view the child as one in

need of aid and encouragement.. The legislation was to
. cestablish courts which would help children, giving them
nccessary protection with little emphasis placed on

distinetions between neglect and delinquency.—-On the othak

hand_ the Young 0ffcnders~Acﬁ<izz:§SiSCS the protection.of
socicty, taking into consideratidn the nccessity for duc’

process Lo protect the individual accused.

The mandatce of the court under the Juvenile Dclinquenté

Acl was Lo scrve the best interesis of Lhe child, paying only

-
. ——

Jminimul attention to technicalities, while The Ybung Offenders
- Act scts oul the mandate of the court to adJudic;te the guilt
or innocence of the young person for a particular offence.

Thé youth courl ns such is crimiﬂally based, paying strict
allention to procedures which are supposed to ensure the
rights and frecdoms of the young person are upheld.

The responsibililty of the individual is also seen

differently under the Lwo Acts. The Juvenile Delinquentis Act

adopting the "parcns patriae” or kind father approach towards

Lhe child; where he or she is treated by the court in what is

felt to be the best interests, rather than looking alone at

the quesion of guilt or innocence. The Young Offenders Act

however sees individuals as responsible for their actions and

——
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fiosusest on duc processAto protect their rights. Children 'in

’ - '

!n ed of carec and Erotéétion as sucﬁ do not bdélong undey such
1cgi§}ation and are 1e£ﬁ Lo:proy}nciul child wclfu;c
legislation instead. ‘ f -

| The Lreatment of the ind}viduul by Lhe courts is similﬁr
with both Acts, in }espcct to the recognition Lhat adults aind
chiidren should be scparated and Lreated differently. The

'y
Juvenile Delingquents Act however pluced more cmphasis on Lhe

trcatment of the child cmphasizing carce, supevision and

control as methods Lhat can be used in the reformation of Lhe

delinquent child. 'The Young Offenders Acl on the other hand
n b ‘
makes specific provisiens to avoid involving young pcople in

the criminal process of Lhe court, by suqﬁ methods ag-

"alternative methods”™ and "least possible interference™
clauses. This Act deals with the young person on more of an

' A .

offense basis, considering what is suggested as the prolection

of socliety as 1iis malin objective and a recognition Lhat ils

interventions may have possiblce negative cffects.

Conclusicon

‘The use of under 7 as the minimum age line, defining when

A
a child was considered teo be too young to be held legally

responsible for his or her actions had its roots in English

Common Law. This age linc-wué not affected with tLhe

introduction of Juvenile Delinquents Act (1908) .uand as such,

no child under seven years of age could be found delinquent
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but‘wou;d rather be treated by, provincial child welfare

legislation which it would Seem was quite well established at

this time, especially in Ontario, according to Splane (1965).

"The use of this age line it would seem w&s_not challenged -~

until the report Juvenile Delinquency in Canada (1965) was
puﬂ\ished, which called for a much morc judicial approach that
Lhe courts should take and a removal of‘social and welfare

_problems from the Jjuvenile court:to the provincial welfarc

legislation. Probably because of this more judicial approach’

and the reflection of the submissions that were made to the

commiLLce‘drafLing the report which called unanimously for Lhe

upward revision of this minimum age line, that the
reccommendation for a new age line of. either under 10, 11 or

under 12 vears of age was decided on. This age linc was

further revised in the recommendations of Young Persons in

Conflict with' th® Law (1975) which called for a uniform

minimum age linc of under 14 years of age. This age line was
Jgstified by thig report, suggesting that since the pioposcd
legislation was criminal in.nature, those 'under 14 would be
bctier served by welfare legis%ation and should not be in an
cgsentially eriminal court. . .
lThe suggestion to use ander 14 as the miniﬁum age line was
not however accepted by the majority of tﬁe provinces, and
this was revised to the suggestion that under 12 years of age

should be used in the 1977 Highlights booklet. Agreement for

2 minimum age lire:of under 12 yvyears of age was firmly ©

-
.

S
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established by 1981 whep.BiII Cﬁi'w;s introduced into the
,ﬁousei This decisi;n it w;uld aﬁpear was a result of
cdnsultatidq_prior to the publishing of Highlights (1977)
which gained provincial agreement for 12 yeafs of age as the
new minimum age line that wohld.be applied uniformly across
Ganada.. This agegline £ollowsa the suggestion in the 1977

‘Highlighfé bobkiet and was a downward revision of the previous

under fourteen recommendation ‘of the Young Persons’ in Conflict

- -

 'with the Law (1975) report. This downward revision could be

‘seen as being pressure which the provinces brought on the
federal g;vernmeﬁt, to ‘avoid overloading and having to greatly
expand their child welfare ‘services. The uniform minimum age
" line was also agreed uﬁon at an earlier stage than the maximum
age line, probably because uniforbity across the country
already existed for this age line prior to the suggested
changes and as such did not have what could be considered
unfair implications for any one particular province.

The decision to revise the maximum age line that was used-
to define when an individual should be cons}dered an adult or

child was alsc made in the recommendations of the report

Juvenile Delinquency in Canada (1965). Prior to this, how-

ever, it would seem that ‘here was some presauré to keep the
maximum age line at under 16 years of age, and to avoid giving

the provinces the option of revising their age line to ecither

under 17 or 18. 1In 1921 the Juvenile Delinquents Act (1908)

" was revised to-allow the provinceé such an option, but the

»
-

V!

3
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1938 Archambault Report called for 'a uniform maximum age line

‘af under sixtcen to b%Icstabllxhed, citing the problems

reformatories and training schools have when this age linc was

aised.

. The Archambault Report (1938), however did not chullénge

-

Lhe' basic philosophy of the Juvenile Delinguents Act {(1908)
and was, it would scem, suggesting -changes that werc felt
coula nid its operation under its existing philosophy. The

Juvenile Delinguency in Canada (1965) report did suggest

" changing the phik?sophy of the Act 4nd recommended a uniform
max imum age line of d;Eer 17 yeﬁrs of age. This decision
could be scen as u compromise, as the report recognized that
the maximum age linc should be raised to kecp young pcople out
of the adult criminal justice system, espécially the jails,
Yet Lhe report . also recognizeé the implications of raising
phis age line as it would have greatly increased the need f{or
scparate juvenile court, probation and custodial services,
which th‘provinces wo;ld have had to provide. The proposed
- . .
legiglution was also more criminal in nature and it was felt ~
thut young peoplc could be better dealt with under such
legislation, and that the jurisdiction of this court should be

expanded to include a slightly older age group.

The report Young Persons in Conflict with the Law (1975)

recommended that there should be 2 uniform maximum age linle of
under 18 years of age, suggesting that this would be a more

logical age linc as it corresponded to the age at which civil
\\ -
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responsibility was given Lo young pcople in most of the
provinces. The provinces were not so willing {o s¥roee, and
this was reflected in the 1877 Highlights booklet rcléuscdhby
the Solicitor General. Herc il was suggested that under 18 be
uscd as Lhc;puximum age line but Lhat provinces would have Lhe
option of using cither 17 or 16 as Lhc‘ugc line if they .
desired. .

The final decision Lo adopt th uniform age line of under
18 was made by the Committce on Justice and Legal Affairs and

it would seem Lhat this decision was made taking into account

a2 number of factors including the implications of the proposcd

Charter of Rights and Frcedoms, which called for cqualily
before the law, the amount of opposition raisca by nol
adopting a uniform line and the federal government’s decision
to gi#e financial asslistance Lo the provinces for the

implementation of the Young Offe¢nders Act.

Again it should be noted that the changing of age lines
was nét a simple procedure, and did not involve u simple shift
in attitudes as te what age a child should be held crimin;lly
responsible or not. Rather tgé changes in Llhe eglablished age
lines were more a reflection of o changing in the “wholce
philosophy of the law affecting young people, nng il would
seem should only be undgrstood in relation to the socinl and .

political pressures that led to this'chqngc in philosophy.

at
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By using the historical method in the previgus two
chapters, there has been an attempt to confirm the hypothesis
prop&sed, that the changes in the ;ge 1incs'may be 1inkeé Lo
broader scocial changes and pressures in socicty. These -
chapters hgve cutlined the development of Lhc age lines usced
in the legisla«ion affecting young people in Canada and linkcd
this to the bro?der changes in the socictf and Lhe differing
pressdres that may have affected such change. N

»

The focus ;f this chapter will expand on this by
: attemptiég to understand why the particular age lines werce

chosen and what factors scemed to have affected Lhe changes
that took place. This will be done by firsLlyIBmesaning the
changes that have occured with respect to age lines and Lhen
focusing on the development of the differing philosophies of
the lcg?slation, Kt tention will be given to fucLor; that have
been identified as affecting the development of the
legislation and how these factors may be related to the age
lines that have been used. A concethul framework will be
presented which may be an aid in understanding the changes in
the age lines that have occured. This will Lukc\into account
the relative importance of a number of factors and how they
may have affected change in both the age lines and the
philosophy of the law relating to young peoplc;

The chapter will propose that if one wishes Lo gain an

»

_understanding of the changes that have occured with respect to |

-

the age lines than it is necessary to understand the

-
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purticulur‘philosophy of that legislation and its implications
— v

for young people. It is also necessary to understand what
brought about change in;the philoscophy and the actual process ‘
_involved in that chaﬁge. Without this level of analysis a
‘complete understanding of the reasons why a particular age

linc was used or;ﬁhat its lmplications were,” may notibe fully
oblLained. Further, this also shedsllight on how.the
puﬁiiculur age lin?s were chos??; taking int%’accoung the

effect of the political process involved which is necessary in

Lhe passage of such’ legislation.

r

.o -
Changes in The Age Lines X -
In Canada prior to 1908 it would seem the English Common

N R . -
Law rullggs were used to define, firstly when a child should

be considered incapable of committing a crime ang secondly

"

when it was necessary to prove thgt the chi}d .. .Was
competent to know the nature and consequences of his c;nduct,
and to appreciate that it was wrong” (1892, 55-56 Vicé, c. 29,
seet. 10, "The Criminal Code”). These rulings set khe age
lines al under 7 and under 14 years of age respectively, apd
Lthey were cqnsolidated in the first Canadian Criminal Code of
1892 (Sect. 9 and 10). There was however, arcund this time a
growing concern for the plight of children involved with the
criminal justice system, especially those in the pen%tentiary
at Kingston, and this concern was highlighted by the findings

of Lhe Brown Commission of 1849. After the Commissions. report
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therg developed a nunmper of Acts that were designed to keep
children over the age of 14 out of the pcditeghiufy and common
gaols, ds well as the courts {1857, E} Vict. c. 28 ;nd c. 29

-

{Can)). This legislation was to make use of unaer 16 years of
5

agce as an- age line and was. followed by the first Canadian
Criminal Code, which used it for more separate trials of
children under 16 whenever possible (Scct. 810-812).
Therefore it would seem that the accepled age lines in
Canada prior to 1808, with regard to children were, under 7
for absolute immunity from :criminal prosccutiqn, bcgwccn 7 and
14 for conditicenal responsibility, wherc it was ;eccssury to
prove the chzid‘yas capable of undcrsﬂinding the nature and
consequences of his actions and know it was wrong. There was

~

also at this time a growing trend in Lhe legislation for

making exceptions as well as some pr

tections from the full

extent of adult criminal law for children who were 14 or over,

but unaer‘lﬁ years ol age. |

v N

The year 1908 saw the enactment of the Juvenile

Delinquents Act, which firmly established the usc of under 16
as an age line that would be used to distingﬂish belween ;
"child” énd "adult”\in the eyes of the law mazking those 16 and
over adults. The use of under 14 as an age line was also Lé
con;inuc to-bc used, irstly as it had in the English Common

Law and Criminal Code of 1892, where children under this age

but 7 or above, were considered only conditionally

.

responsible. Secondly children 14 and above, but under

<
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si¥xtecn, could be tragsferred to adult criminal court "if
charged with an indictable offence, if the court felt this

would be for the good\ef the child and in the interest of the

| .
-~

community. The use of under 7 as an age line also continued
2 i

-

‘from ils Common Law ruling, as children-under 7 were

considered incapable of crime under the Juvenile Dcl%?quents

" e

Act of 1808. ' . \

It would scc Lhéh the most paJor-impuct tgb Juvenile
Delinquents Act (1968) had on the previousl& est;blished age
liné wusmit.conéolidated the use of under 16 as the line which
" divides wgeh an individual éhould be considered a "child” as
opposced Lo an "adult”. This was an upward revision from the
Common Law ruling which éonsidercd_those 14 ahd over to be asg
rcsponsbplc as adults for the crimes they may have committed.

Further revision to the Juvenile Delinquents Apt'in‘lgzl

-

saw the extension of under 16 years of age Eo under 18 years.
of age as the defining 'line for adult ér child for individual
provinces if they so desired (1921, 11-12 Geo. V, ¢. 37, s. 2
{Can)). And later provinces were also given tke opportunity
of using differing age lines for boys fhan girls (1929, 19-20
Geo. V, c. 17, s. 2 (Can})).

\ Major chunges to these age lines did not occur until the
cnactmentl of Lhe Young Offenders Act (1983) which.:aised the

age of ubsflute immunity from crimindl prosecutions from under
L) ‘ .

S -
7 to under\12 years ofl age. Children under this Act who are

12 years of age and over, but under 18 years are considered

3
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"young péréons". As such the definition of adult is those 18

years and older. The Young Offenders Act also made provision

" that these age lines be unifqrm.firstly acrosgﬁgunudu and

secondly for both sexes. Young Persons 14 years and over can
also be g;nnsfcrcd to adult cfiminal courti "...if the court is
;f the opinion that {it is], in the interest ;f'socicty and
having regard to the nceds of‘thc young person” (Young\
Offcenders Act, Sect 16{1)). This is very similar to the:
‘provision in the Juvenile Delinguents Act (1S08) howc;cr Lthe
Young O{fenders Act does pot make usc of under 14 as‘un age

line fq? conditional resSponsibility. As such uﬁy person 12

years and-oveff but under .18 is considered a "young person”

. o
and‘it is not a requircment to prove Lhatl Lhe individual was
"competent to know "the naturc and conscquences of his conducg,
and appféciatc it was wrong, as was Lhe casce prior to the
_Youhg Of fenders Act fos those under 14 years. \5’

It may be considered that removing under 14 as Lhe age
line defining conditional qggponsibillty could huvp been &
lowering of the age line defining absolute immunity, as Lhe
age at which immunity is'cgnsidered is no longer delermined on
én in@ividual basis, but rather by the agc line of under_lZ
years alone (Dalby, 1985, p. 143). However the use of under
12 years of age to define a child is an upward rcviglon‘of Lhe
previous Juvenile Delinquents Act in morc absolutc terms, that

is, no child under 12 can be held criminally rcsponsible while

the previous legislation held it was under 7 years of uge.

r——

1 7]
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The period of conditional responsibility for these 7 toc under

14 years was also dctermincd_ﬁt the conclusion of a case and

not at a pre-trial hearing under the Juvenile Delinquents Act
s

{Greenspan, 1881, p. 26). -
Overall the changes that occured with respect to the
s individual age lines were as f&llows. Un@ez 7T was the-age
L?ﬁnc accepted under English Common‘pa; and under the Juvenile
Delinquents Acl as the age of absclute immunity from criminal
prosccution. This waS\énly changed in.1982 under the Young
Of fenders Act’which egtaﬁif&hed under 12 as the new age line-
for immunity Lo criminal pfosecution. Undéf.14 was the

- .

ucccptcd age line for conditional responsibility under English

Common Law also. This was-acceptgd under the Juvenile
Delinquents Act bul was fémoved with the-introduction of the
Young Offenders Act. The age 14 aqﬁ over was used_ _as the age
line wherc it was possible to traﬁsfer individ:;Es lo adult
court. This was establisge& under the Juvenile Delinquents
Act and is also present with the Young.foenders Act. Under
16 was the age line defining "child” used iﬁ the Juvenile
Dé}jnquean Acl., which set out the_upper limit fo? Juveﬁilc
Court'jurisdiction; Those 16 and over werexhandled by adult
-court, but Lbc,gge line was extended iﬁ\@QZI to those under 18
years of age, if individual provinces so desired. However

this age line has been changed to a uniform under\1l8 years of

age with the introduction of the Young Offenders Act.
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Changes in Ehc Philosophy

As previously pointed out, the cgrly English Common Law -
may be seen to have had its phllosophy based on the principle
of vengence qu‘community rct;ibution, where all thosé who
broke.the law were tried and if found guilty of the offence,

punished. Young childgpen were also Lried as an adult woald,

- . ’. .
however it became particularly common to give them purdong il

Lthey were under 7 years of age. This practice became
established by the Eyre of Kent in 1343, which frced children

under 7, assuming they could not tell the diffcerence belween

right and wrong. Children over this age but nol having
uberty were also assumed to bc.uhublc Lo discern

between right and wrong, but if malice could be proved then it

—

would seem the child would have been tried much as an adult

-

would. An age for determining the limit of this period of
conditional responsibility rather than dslng the onsct of

puberty, was sct by the writingg of Sir Edward Coke, in the
L)
1700s, at under 14 years of age. Those children over this age

were treated as adults and received punishments in the same

manner as adults would. -
Canada prior to the 1900s largely acccpted Lhe English
Common Law rulings and estaBlished them in Lthe first Criminal

Code of 1892. However the philosophy”of the law rFlating.Lo

young people was to take a different approach, directed more

. p—

towards their welfare than intentions of retribution or

vengence. This approach may be secn as having its roots in a

—
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strong intecrest for the Qelfarc and proLcépion of children at
thc‘time and as such reflected many of tgese concerns maki?g
it a particularly welfare oriented period (Houston, 19723

Leon, 1977). ' .

WiLh 1908 and the introduction of the Juvenile Delinquents

Aclt, this welfare bused apprdnch Lto the treatment of children

was realized. The philosophy of this Act was different from
the Common Law aésumptions about the yocung and immaturc.-
Children were nol to be Lreated as criminals, tLhey were to be
considered "juvenile Qelinquents....needing aid,
enéourugcmcnt, hqlp and assistance™ (1908, 7-8 Edw., c¢. 40, s.
31 (Cagll. Children were not only classed differcently than
udults; they were also dealt differently by the law, so they
would not associate with adult criminals nor be exposed to
crime. “They were rather, subject to "...wise care, treatment
and contrcl” with- the aims of "...strengthen[ing] their better
instincts” (Ibid., preamble).

‘This cssengial theme of buvenile justicelwas to remain in
Caﬁada until the enactment of the Young Offenders Act {Leon,
1977). This Act changed the whole pbilosophy of the law
relating to yocung peoélc. They were now to be given more
procedural rights and.safeguards, yet at the same time toc be
hgld more accountable for their actions, having regard to
their "special needs”. Even though they were to be held more
accountable, young pecople were not to be held as acccuntable

-

as adults would. The Young Offenders Act as such,'may be seen
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as u.mpvément away from thc previous welfarc based model of -
the Juvenile Delinquents towards a model based morce on a
"justice" approach. Evén though the Young Offenders Act in
not toﬁélly directed lowards such a due process and Justice
model {(Reid, 1985, b. 12) as it does have elcméntg thal may be
seen as welfaré oriented. It may howcver be scen as a chunge
iﬁ airedtion, away from the wclfarC'modcl, Lowurds a "rights’
and responsibility model” (Kaplan, R:, 1982)? with more of a
Justice based philosophy than its prcdgcessér.

The process of changing the philosophy of the law
affectiné young pcoplé—ft would scem, may be related to an

increasing concern for Lhe needs of young pecople uand o

preceived notion that the existing laws were ineffective and

-

that injustices were taking place. This is especially cevident
prior to the introduction of the Juvenile Delinquents Act
(1908) and is highlightcd in Lhe "Report of Lhe PcniLani;ry‘
Commission” (Journals, Canada, 1848, app., B.B.B.B.B.), which
expPsed the harsh and cruel conditions zhat‘Zhildrcq“wcrc
exposed to in the pénitentiary. The Commission reported that
there were gross injustices taking place and thabl immediatce
action was neccessary Lo correct the situation. After this
Report, Houses of Refuge were established and serious Lhought
was given‘to what should be done with children involved in the
criminal justice system. The "Commissicn of inquiry into

Prisons and Reformatory Systems of-Ontarid" chaired by W.

Langmuir {1891) also pointed out many of the problems that
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existed in the treatment of young pcople,.pointing'towurds the
ineffectiveness of the system and the ncecessity for éhange. |

-Tﬁc-incrcused concern for the nceds of young people can
ualso ﬁc reciated Lo Lhe-social conditions and pressurces to deal )
with children_at the time. This it would seem was brought to
the forcfron£ by the effects of maés immigration, high levels
of poverty and the large proportion of the population being so
young. These faclors, combined with an incrcased interest in
Lhc Hélﬁgrc'of children, thd'ﬁreceiv;d growth of crime and
poverty, as well as a lack of cducation were Lo be driving
forces in the process of cha;glng'the philosophy of the law
for young pcople {(Houston, 1972).ardund the 1900s.

Prior to the introduction of the Youngﬁoffendeés Act a
number of forces that.led to an increased perception of the
incffecliveness and injustice of the law were also evident.
"The Report of the Royal Commission to Invéstigatc the Penal
System of Canada” (19385 pointed out how the development of
the juvenile court system was very uneven, and that
disparities existed across Canadiz in how juveniles were bcing
treated. It was ﬁlso pointed out that only one age line
should be used to define "child", as under 16 years of age for
the Juvenile Delinquents Act. The Commission also felt that
it was'unfair to allow disparities to exist across Canada and
called for chanées to make the administration of the Act more
Just. _ -

Increased concern for children involved in the juvenile
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justice system was later brought up by the "Report of the
. s

Correction Planning Compittece™ (1961), which called for an.

indepth inquiry into juyenile delinquency, in an attempt to

//-\>\porreét young pcople be (jc they became involved in Lhe adult

criminal justice system.\ This task was taken up in Juvenile

Delinquency in Cunada {(1965) which ﬁointcd ouL.muny of the

.problems that were scen to exist with the Juvenile Delinquents

Act, in Tts administration and the treatment of juveniles.

-

The Report callcd.for a complete overhoul of the Act in ilLs

100 recommendations, emphasising especially a sceparation
between the social and judical aspects of treating del inquency

in Canada. The problems posed by the Act were further cexposed

by a reporl made widely available in Canada, Young Persons in

Conflict with the Law (1975) as well as booklets such as

Highlights of the Proposcd New Legislation for Young Offenders

(1877).

Individuql factors may alsg be identified in the process
of dhanging the pﬁilosdphy of the law affecling young pcople
in Canada. For example, populations, especially Lhc young
population, have been identified as a factor hffcctlﬁ; change
in both the Juvenile Delinquents Act and the Young Offenders
Act. Mass?immigration into Canada during the 1850s of tLhe
young, poor and landless,pcoplé caused much concern at Lhe
Liep’for the plight of such pcople. This concern is cvideﬂt

in the "Report of the Commissioners on the Subject of Prisons,

Penitentiaries, etc.” by Dr. C. Duncombe, who felt that
.

™
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children lacked control and nceded placement. The mass.

immigraltion also placed an cnormous strain on what welfare

Systcm-cxistcd at. this g}mc and meant that therc werec very
many young pcople who were poor and uncmploye& now in the
Lowns and cilies. The Census of.Upper Canada, prior to the

Union demonslrates that just over 50% of the total population

was undcr 16 (Censuses of Conada 1665-1871, VOl. VI,. p. 128,
Ottawn 1876). Having such 2 large number of young people

cntcr&ng the population mugi have had a strong drain on the
S
existing services and called into quest%on its effectivcness

-

when Lhere were so many young and poor. Certainly the lurgefv

number of young people in Canada at this time it would secnm,
iy

were to bring to the forcfront questions about the plight of 4
such people and Lhe possible mechanisms'fqr coping with the
problems thy.possesscd and posed for Spciety at the time.:

- ——

The Department of Justice Report Juvenile. Delinguency in

Canada (1965) also tdentified the population of young perle-\T

—-in Canada as being a factor.that drew attention to them as ;'.
specific group in society. This report bointed out that
Canada was cxpericncing the effects of the- post Worfd Wa; I1
baby boom, that meant more young perso were coming into
their teeﬁs than any prcvio;;\ﬁeriea/;ijéanadian history.

Cerg;inly population changes have been linked with the
perceived.need to change the laws afffecting young pecople. The
p .

growth of the-young population does® seem to increase the

attention given to this particular group and it would seem
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that an increascd concern and interest have been vital in the

-t . . - - 1
process of changing the philosophy of the laws affecting young- w
people. However gaining an understanding of the factors that
affect change in the philosophy of the law should be bused on

a broad understanding of what brings about a perceived nceed

for change rather than focusing on individual factors, such as

a population. Thé appﬁf&ﬁgnrqason for this is that factors
taken individually do not Sccﬁ\&? have had o significant ~
effect in the process of changing the gencral philosophy of
the law for young people in boté of thesc A;Ls,.olﬁﬁr Lhan

population. Individual factors may however be used in
explaining the development of onc particular Act, and
certainly this has been donc previocusly (?g., Houstén, 1972; | ’
Leon, 1977; and Parker, 1976).

Overall it would secem that an inc;;ascd concern for
children as well as a perceived feeling of ;ncffchivcncss and
injustice have been central in the process of redirccting znd
changing the philbsophy of the law for young pecople in
Canada. Difficulty arises, howeJ;r,,yhcn onc¢ tries Lo relate
these factors affecting changes in philosophy to actlual
changes in the age lines that have occured. It would scem
tﬁey can be directly related to changes in the philosophy of
the- law, and this is evident in the process of change, hogever

it is more difficult to directly relate Lhese factors to

-~

changes in the actual =2ge lines used.
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Pousible Factors Affecting the Choice of Age Lines

s

qa Paychology

There are a number of areas that have becn identified

dircclly to changes in the age lines 'and as 29Ch arc of
t 4
specific interest for this thesis. One dreca in particular

that could have been of use (Dalby,.1985, Q. 139), or may have
been used is the knowledge that has been provided by rescarch
inLo Lhe psychological development of young people. Certaiﬁly
. Lhe Dircetor of the Federal -Solicitor General, Young Offenders
Policy Unit, Juslice O. Archambault has made reference to such

knowledge,

The legislation is based on a new sct of fundamental

askumplions reflecting...extensive knowledge of human

bdhaviour generally and in the moral and psychological

. development of children in particular (Archambault, 1983,
p- 3). :

T::\quéstions it would seem are of particular importance
here, firstly what information has the arca of developmental
psychology been able to offer us over time, cspecially with

regard to Lhe moral and cognitive development of children?

‘Sucondly, does the area of development psychblogy proposc any
K{n

lines themselves are of use in the development of legislation

es Lhat could be of use, or whether the use of age

-

for young pcople? .To answer these questions it is necessary
t .
to look back over developmental psychology to give an

historical account of these thecories and to explain the

proposals that could relate to the usce of age lines in the

legislation. ¢
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The first time a child was Lhc'obJLcL of~scicntif1c
‘intercest was linked to the post-Dﬁrwinian period of interest
in cvolutionaryaihcory. However, the origin of child
psychology as we know iL today in Lerms of a sychmJlic study
has been traced back Lo the work of.Tidcmunn in 1787. He
recorded obscrvutiéns of his own son over Lhe first two and a
half .years of 1ife and these were published itn German.  This
it wouid secm wns the fiest Lime in history when somconce
theugh it worlhwhile to record and publish i description of
Lthe development ;;Eabchuviour of a1 normal ;hild, according Lo
Bortselmann (1983).. .The descriplion was a cgrcful
naturalistic one that had no Lheorclicil bias, and Dennis
(1872) points oul thal many of Lhe scquences and behuvioural
dcvelopman'raLeﬁ such as the Lransition of the grasp refllex,
the increase of crying by reinforcement, and muany olher
developmental stages were present in Tidemann’s obscervations.

Darwin himself recorded observations of his son, "Doddy”,
from 1840-41 and this led Lo a biographical skéLch of Lthe
infant. This work was lhtér to be used when Darwin was

developing his thcories on evolution. He used it as a link

belween human behaviours and Lhe development of behaviours in .

-
L}

other animals.

Wikelm Prayer can be scen as the first to ;}ILc'dbouL
child development in the manner modern ghild development
psychologists approach the problem. _He éublishcd his worh in

1882 and this was Lranslated and published in English in
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1888. The work Qus entitled "The Mind of the Child" and in
this work he established very strict methodological standards
that he followed in his study.

- He used only direct observations and compared Lhese for
accuracy with the observation of others.

_ - Observations~were immediately entered in writing even if

the details ijgyd uninteresting or meaningless at that
time. '

- The observstions were to be unobtrusive so artificial
strain on the child could be avoided.

- He substituted other obscrvers if he ccould not observe
himsell for more than a day and vcr’Tled what had been
obscerved in that period, and;

- Three Limes o day he would observe the same child and

everything that was incidentally noted was recorded

(Cairns, 1983, p. 44).

He organized his findings ffom his resecarch into three
broad areas being sense, will aqd intellect. In the section
on Lhe development of will he provided information on patterns
such as sitting; grabbing, poirvting and standing. Here he was
hoping to find out how these problems arose. For examplce
pornting was seen as a development in stages from seizing to
. grabbing and only:at about ¢ months did pointing gain Lhe
capacity to signal to others the child’'s necds and wants. In
his section the development of intellect he included such
arcas as language cogpréhension-and production as well as the
development of social cognition including the concept of
self. This was, however, csnccrned with:Epgtly early

development, such as how the notion of I develops, which he

concluded comes from the child’s ability to recognize himself
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through the parts of his body that he can }ccl and sce
(Cairns, 1983).

Binet was another pionec; in de)elopmcntal psychology.- In
1880 he wrotc about memory and perception in children Lhro;;h

observation of his two young daughters. He worked closcly

. -

with Victp; Henri and'thcy complcted many larger studies. In
1894 they faundfthat children reconstructed mgtcfiul into
chunks of information that were meaningful to them. They used
several hundred children Lo complete this study and lollowed
it up by an intensive study of a few subjcels which included
his daughters and some of. his Pricends’ children. * This
focusing on a few subjeccts led h{m to work on the différcnccs
between children and how they differed in terms of Lheidr
higher mental functioning whiéh included language skills,
Ccommon-sense jud;emcnts and imaginutién. Tﬁcsc observations
contributed te the eventual development of work;blc mentil

tests_ that he was later Lo pionecer (Denns, 1972).

Stanley Hall was another strong influence in developmentinl
[+ d

psychology. He worked in Europe and brought to Llhe United
States chh of the information he had learned there. This
included a2 questiconnairc mctﬁod to investigabte Lhe contentls of
children’s minds. The method was intended Lo help tceuchers
learn what concepts children had ;vailablc at the Lime they
entercd schooll The procedurce involved asking children brief

gquestions about their experiences and the mcaning of words.

. gle
The answers were scorced and the resulls were ugsed to describe
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groups of chi}dren. Hall also focused on the phenomena of
adolescent development- and he saw this period as a stage where
uﬁcceral psychological ;haracte;isticﬁ ended and the
individual became free to form his.own particular talents and
characteristics. His Qork was very biogenetic and this is‘

evident Lhrough his emphasis on how deveclopment reveals the
pust-racc.of the individual according to Cairns (1983).

In 1§04’ﬁe completed‘a major work éntitled "Adolescence,
Its Psychology uhd‘Its Relations to Physiology, Arrthropology,
So?iology, Sex, Crime, Religionm and Education”. 1In the work
h@'discusscd moral reasoning and concluded that with puberty
comes & change in viewpoint; from judéing actions by results,
to judglng B;:moLives. Hall made this concluéion based on the

-

results of bhis que;tionnaire which Qosed a situation in which
the indixidual has to decide what should be done to a little
girlgwho used her ncw.box of paints to paint her mother’s
chairs, intending Lo please her. Most of the younger children
answércd that she should be punished but from age fourteen the
number declines rapidly. The older children suggest that the
mother should explain that the act was wrong and that by
explaining this to the chila, it woula prevent a répetition of.
Lthe act (Cairds, 1983). |

James Mark Baldwin was also influential in development
psychology He wrote extensively on mental development and

race in his book, Mental Development in the Child and Race

(1895). He looked at how thought and consciousness deveioped
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in children and in evolution. He proposcd that mental
development proceeds from infancy Lo adulthood through slages,
beginning with reflexive or physiological proccsscs'uaninuing

‘to sensorimotor_stages and progressing Lo symbolic and

-

ideational tfanSermaLions. Baldwin saw conscioushcss
cmerging(&n stages for 50Lh the indiw{éuul and the spoecics.
"He obtained his information from observations of hig_own
éhildrcn and this was bascd very erongiy on Lhe model
.déJbloped by Preyer. However most of the ideas werce not
tested by him, nor was he willing to pul his findings through
empiriéal testing or verificalion. ‘

Overally it may be said that by the 1900s Lhe key f%ndings
that stages e;isted in the development of moral judgeﬁcnts had

-

been established. It waslknown that older children gave
greater wcight to the motivation and intentions of a person
than did younger children. Also age/developmentazl differences
were .observed in moral Jjudgements, whe?e ol@ef children were
able to take the point of vibwm;f the offender in silualions.
These generalizations werc based on questionnalre; and
observations that_the earl& theorists made. Although these
methods werc useful they had shortcomings as scientific
instruments and it was not until the 1920s and 30s Lhat work
‘on theéc issues continued, bug_this time with a greater
appreciation of the limits of Lhe Lccﬁniqucs available
(Cairns, 1983).

Harsthorne and May werc hired in 1928 by thce Institute of

‘
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Sociu{-und Religiocus Rescarch to conduct a ‘long term project
on how Sunday Schools, churches and religious groups could

better do their job. .Thq project was to analyze the effects

of these institutions upon moral behaviours and to determince

‘how they could improve their performance. To do this it was

realized Lhat Lhey would have to solve Lhe problem of how Lo
assess moral and cthieal behaviours (Cairns, 1933).
They developed @ scries of tests and experimental setlings

designed to demonstrate the honesty, helpfulness and
‘\
<
cooperativeness of individuals. This was done by permitting

-
the misuse Qf answer shects, pecping and other forms of

cheating, which were motivated by the expcrimhntﬁf: It was

found that may oftcn‘bc a discrecpancy between the moral

understand{ng of an individual and their actual bchaviburf% It
was ulso.proéosed that ethical conduct is a lcarned response
that may be situationai.

The use of stages in moral and cognitive dcvelopmgnt did
not however become the subject for more significant research .
until the 1930s when Piaget published his theory on moral\ and
cognitive development. His two stages werce derived from the
attitudes and experiences of different aged children towards

o
the origin and legitiﬁhcy of rules in games of marbles and
. 4]
responses to stories (Ginsbury, 1869). In the first stage
which was referred to as the moral reaiism, and constraint

stage, the child feels obligated to comply with rules because

they arc scared and feel they arc unalterable. They tend to
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view bghaviours as totally ;Tkht or wrong and will judgc the
rightness or wrongness of an act on the magnitude of its
consequences. This stage was said to fall between the ages of
g-11 yéars. The more advanced slage shows the child viewing
rules as established and';uinpuincd through agrcement and they
arc subject to chénge and rcsponsce Lo human nceds. There is o
recogni£ion_of poessible differing views and the child’'s
Judgcmentis of righg and wrong place stresﬁ.oﬁ intentions as
well as consequences. This stage starts arcund 11 or 12 und

;fiéget believes Lhat both cognitive development and social
‘cxperiencc play a roic in the transformation from onc stage to
the next.

Although Piaget’s tLheory uppcuarced in Lthe late 1920s most
of the pubiished research based on it was done in the 50s and
60s. The carlier findings as reviewcq by Hoffman (1984)
providc'considerablc support for his age developmental
sequence in Western countries. However Lhe data does nol
indicate the same sequence occurs in other typés of
societies. Piaget’s central hypothesis that pecr inleraction
is neccssary fTor normal growth has not been critlcally Ltested.

Kohlberg can be regarded as another stage theorists and he
attempted to retain the best of Piaget’s analysis and it it
into a more refined, comprchensive and consistent [rame.
Kohlberg secs moral development as occuring in 2 series of six

qualitatively distinct stages. The end product of Lhese stages

is a sensc of justice which enables the individual .to
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determine the legitimate morai claims of pcoplc in a
situation. Each stage builds upon new perspectives and
criteria for making moral cvaluatioﬁs (Héffman, 1984).

. It is important to note that Kohlberg's approach suggbsLs
that 211 individuals, regardless of culture, arc viewed as
foing through these stages in the same order, varying only in
how quickiy and how far they move through the sequence.

The six stages arc based on casc interviews with boys that
focused on 9 hypothetical moral dilemmas. The child was asked
to-;hoosc what hejywould do in cach siﬁuation'and answer.a
serics of questions that would probe the thinking underlying
his choice.

Eaxach stage was then defined in Lerms of its position on 30
different morﬁl issues that the .children. brought into their
Lhinking. From the six stages three general groups of moral

levels can be obtained. The first is the ‘pre moral’ level

a

L 4
where Lhe child evaluates the act by its punishment or

reward. The child does not concentrate on the act itself, but
rather concentrates on the result of the act.

The sccond stagc‘is the "morality of conventional rule -
conformity” where the chiid was guided in his evaluation of
the act by wh;t he considers was conforming to social
acceptance. The child relies on the rule of authority to
determine his evaluation of the situation. 1In the third-stage
"the morality of sclf-accepted moral principles”™ the child

considers the Intrinsic rightness or wrongness of the act.
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An important note about Kohlbcré's theory is that it
places much less‘qmphasis on actual age-lines for Lhe various
stages and concentrates mérc oh.}hc scquéncc in which the
stages develop.

Rcccntly‘a'numbcr of 3tuéies have }o;kcd al Kohlbery’'s
stﬁdy and Rest (1983) who reviewed some of these concludes
that the invariant sequence assumption i; not supported By Lthe
rescarch. He found that many studies show that there is no<f/3
improvement in moral judgement of somce subjcc(s over Lime.
Also he found that there is no clear cvidence that stages 6
and 6 follow cach other.

-Kohlberg ;lso assumecs thal cach stage is homogenous and
that Lherc is a high degree of uniformity in a person’s moral
reasoning level in different situations. This also has been
an area of dcbate and according to Hoffman {(1984) Ihc few
studies addressing “Lhe issue do_not_support his assumption.
There is no clear support-for Kohlserg’s claim that the stages

--arc homogenous, that their sequence is universal and
invariant, and that moral growth results {rom role-taking
opportunities and exposuré to moderately higher leyels of
moral reasoning, according to Hoffman (1984). ;

There is also a problem with the lack of a universally
accepted justice principle. This according to Hoffman raises
serious questions about any theory that postulates moral
development in a stage sequence that is invariant and in which

movement through the stages brings the individual closer Lo a

i
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accepted principle of justice therce cannot be/grounds for \\
assuming thal once stage is kigher than another (Hoffman,
1984). . ‘ ’
Mostly becausce of the problems faced by Piaget gnd
Kohlberg the more modern theorists on cognitive and moral
dé{iéopment have been focusing on th actual steps in

chiTdren’s development of moral concepts in different

situations. These theories do not focus on whether or not'
moral structures cut across domains and develop in an
invariant order. This has meant that there, has becen 2 move
from first using puberty to determine the individuzl’s moral
development then to age lines in-a Sequcnt}nl order and Lhen

to a focus-on the sequence zand not the order. To finally the

more recent work of such Lheorists as Turiel (1883) and Damon

- -

(1977) who concentrate with the actual steps of children’s
development of moral concepts without focusing on Lhe actuzl
age or invariant order {(Hoffman, 1§84).

The psychological theories on moral and'cognitive

_Alcvelopment have shown that the usc of age lines as categories

has firstly not been used very often. Secondlz these
Lheorices have moved aw;y from such limiting terms and have
moved towards a broader cxp{?nation of development focusing
more on the process of develkopment rather than the spegific
ages or stages of development. It would seem then if one was
Lo use this informdtion in the development of legislation-

¢
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affecting’ young pcople there would "be a tcndencs to not use
speciflic age 1ings in such legislation. Rather, it would
appcar then that the individual’s level of development and
ability to form malice is more a Cunctltion of his or her
individu&ﬁ:dévelopmcnt than a specific age line contained in
legislation. The fact that the Young Offenders Act (1983)
removes under 14 as the age of conditional responsibility,
where 1t was ncccg&gry to prove that the individu#l was aware
of the malice and nature of his actions and only uses under 12
as the age of absolute immunity from criminal proscculion
scems tc imply Lhat we may have moved away [{rom dctermiﬁing
‘responsibility on more of an individual basis.
b) Political‘Proccss in Dcvclopm;nt of the Legislation .’

Another influcncc Lthat may have directly affected Lhe
choicce of age lines is cvidenced in the actual political
process and development of thé legislation. The Juvenile
Delinquents Act (1808) kept some of the previcusly established
age lines, such as under 7 for absolute immunity from criminal
prosecution and under 14 as the limit of conditional
responsibility. However the option for a transfer to adult
court for thosc 14 and over was a new éonccpt as the juvenile
court for handling those over 14 was also new. Choosing the
age line as 14 and over -scems logical as p;Zviously under the
English Common Law ruling those 14 and over were automatically

handled by the adult court system.
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The use of under 16 was also a new age line and it may be

sceen as having its roots 1n the development of the reformatory

-

"system. Tt was first used in 1857 in the "Act for

Establishing Prisons for Young Offenders”™ and "An Act foz!the
Morce Specedy Trial ana Punishment of Young Offenders” (1857, 20
Vict., ¢ 28 and ¢ 28 (Cﬁn)).- The "Annual Report of the Board
of Inspeclors for the year 1864" was however to clarify the
posiltion of using under 16 as an age line (Sessional ?upers

1863, no. 14, p. 21}. In this Report it wus_stated that no

/}ﬂgﬁonvicL.over 16 ycars should be sent to a.reformatory, but

‘ \(\\_‘

rather should be deazlt with under the adult system. Later
Onlario legislation was Lo foliow this recommendation
("....Acl respecling Industrial Schools”™, 1874, 37'Vict.,.29
{Ont} and "An Acl for the Protection and ﬁefoymation of

Nepglected Children™ 1888, 51 Vict., ¢ 4 {Ont)}. The first

Criminnl Code of 1892 also had provisions for the separale

—

trial of persons under 16, 1f it was practical to do so. The
Juvenile Delinquents Act (1908) continued using 16 as Lhe

specific age line that defined the limit of "child" and

‘j .

et
7

further justification for using this specific age linc scems
t.o huvc.comc from a number of states in the United Séates
which were also using under 16 as the age line between adult
and child.

The use of under 16 years of age was later extepded to

under 17  or 18 in particular provinces if they so desired

(1921 11-12, Geo. V, ¢ 37 s 2 (Can)) and it would seem the

!
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choice of extending the jurisdiction of the Juvenile Court was

o

largely a result of particular provinces re

—he

age linec be extended up to under 18 years of age. The Act

2lso later allowed for differing age lines according Lo the

sex of the 1ndividuu£ (1929, 19-20 Geo V. ¢ 17 s 7 {Can}).

The Young Offenders Act (1983) was to changte a number of ..
_the previocusly accepted age lines. ﬁirs;ly the minimum age
line, the age o} absclute immunity from criminal proscculion

was to change. This can be related back to th Justice

Cémmittec repor® Juvenile Delinquency in Canada (1965). 1In

this report it was suggested the minimum age linc should be

raised. to gt least under 10 years of age, but no higher Lhan
under 12 yecars of age. The justificdtion for .:'%uch a2 changoe’
was based on the perception that childrcn under 10 would nol *
be able to particip;tc in court précedurcs, there could be a
negative labelling effect and only a small mingrlty of
children undéf 10 were found delinquent*unywuy. The 1975

report Young Persons in Confljict with the Law called for a

minimum agé of under 14, suggesting Lhal since Lhe proposcd
legislation was criminal in nature, thosc undgr 14 would be
better served by provincial child welfare, youth proteclion
and juvenilé correctional legislation. Howcver.uftcr

consultation with the provinces this age line was revised Lo

-
under 12 years of age in the Highlights of Lhe Proposed New

Legislation for Young Offendcrs (1977) boocklet. This age linc

was kept and used in the Young Offenders Act (1983),, most
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probably because it was acceptable to both the federal

government and the provinces..

b

The age line that was to be used under Lhe Young Offenders
A o
Act (1983) which nllows the court to transfer the individual

to adult court was sct nt 14 and over. This scems to have
Tollowed the Juvenile Dclinquenks Act (1908) but prior_to the

introduction of Bill CSll(1981) there was confusion as Lo what

- age should be used. Young Persong\in Conflict with Lhe Law

propogcd that those 16 and over should be thc only ones that
could be transfered to adult court and in the 1977 Highlights
booklet held that individuals 14 and over could be
transfered. It was also however suggested in this 1877
booklet that those 12 and 13 could be transfered, but only on
Lthe ﬁpproQul of the Attorncy General (Highlights, 1977, p. 6).
| Establishing a Qniform maximum age line for the Young
Offenders Act was Lo bqéyc to be a difficult task. This it

would scem was largely a result over provincial disagreement

of what age should be used. The report Juvenil% Delinduency
in Canadn {1965) called for a uniform maximum.ag% line of
v’?pdcr 17 years of age. The decision it appears was largely a
compromise as it was recognized there should be an increase in
the maximum age line, yet raising this two years it was felt
woulalhave greatly increésed the services the provinces would

.

* have had to provide, so it was recommended that under 17

should be uscd. The 1975 Young Persons in Conflict with Lhe

Law report howcver suggested using under 18 as the maximum age
-
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line, stating that this corresponded to the age of civil
résponsibility in most provinces. The Highlights boék]ct
(1977) reflected this disagrcement Betwécn'thc provinccs; and
suggestcd_usiﬁg under 18 as the age line, but with the oplion
of Qsing under 16 or 17 left up to the provinces. This
i
position uas_tnkcn with the introduction of Bill €61 in 1881,
. .

but as a result of the amount of opposition calling for onc

uniform age line and the implications of the proposced Charlor

of Rights and Freedoms it was decided lo opt for“ander 18 as
Lthe agc.line. The Solicitor General Mr. Kaplan outlined the
foiloging reasons f[or deciding o; the use of under 18 as the
age line in Lhe Justice on Legal Affairs Commiltec (1982).

First, the fact that growth into full maturily is not as a
gencral rule achieved until age 18, or ecven later,
particularly in current times because of the prolonged
period of dependency that is required of young persons.

Sccondly, the'dcsirability of proteccting young pcrsons for
as long a period as possible from entry into adult
corrcctional institutions where they will be exposed Lo
older, morc experienced offcenders. |

)

#

Third, having moved to a rights and responsibility model
of Jjuvenile Jjustice, it is felt that the benefits of the
system should be extended to the largest number of . young
persons possible who have not yet attained full mALurily.
This extension of benefilts holds out the most promisc of &
preventing a young person’s f{urther involvenmcnt in illegal
activity. ' . .
The full benefits of Lhe resources of the juvenile justice
system, ...should be extended to young persons up to age 18
bewause they are until then, generally speaking, still in
their formative years and at an age level when they can be
favourably influenced by positive action and guidance.

...Next, given sufficient protective safeguards for
society, which it is belicved the new act contains, it is
preferable to set the age at a higher rather than a lower
level. This is especially desirable in view of the
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retention of the transfer provisions to adult court, which
provides the _system with a safety-valye mechanism for sucﬁﬁ\
difficull cascs as the maturc crimina} whe is under 18
OI".‘-.. \

Finally, Lhis age level i psistent’with the trecatment
of young persons undeff;?$;Tolaw, including agc of
majority. The fact Lhat no province in Canada has its age
of civil majority below the level of 18 years bears
testimony to the general recognition Lhat young persons
under 18 have not yet attained” full maturity and.are not
considered to have rcached udulthood" {Justice and Lecgaol
Affairs Committec, 9th Feb. 1982, pp. 61:9 and 61:10).

Certainly il would appear Lthat the olitical process

jinvolvfng commi! Lees, reports, rcecommendations, provincial
4 ' <

" interests and the whole aspect of negotiation which Look

‘;

,r\g]ucc, had'a direct influence on the actual age lines that
woere chosen. A further analysis of these age lines, il scems
is available by linking the age lines chosen to the particular

»

-philosophy of Lhe Act.

Relaling Changes in Age Lines to Changes in Philosophy

It has been suggested by Asquith (1983) who studied the
development of the English and Scottish juvenile justice
courts, Lhat Lhe age of criminal responsibility (7 under the
Juvenile Delinquents Act and 12 under the Young Offenders Act)
may be related te the particuiar philosophy of the

N
lcgislaéion. .-
The implication of this is that where systems of Juvenile
justice arc based on a welfare philosopby the age of
- criminal responsibility may have to be lowered otherwise
the punishment of children who offend could in some cases
bear all the hallmarks of injustice (Asquith, 1883, p. 6}.

This scems to have been the case in the transition from the
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Juvenile Delinquents Act to the Young Offenders Act in
Caﬁﬁéa. The changing in philosophy as previously pointed out
has moved away from an esscntially wélfurc based philosophy to
one that is more based on what may be considergd a justice, or.
rights and responsibility .model. The age iincs have &tge
moved acco}dingly, increasing to a minimum age of criminal
responsibility to under 12 from under:7 ycars of age.

The philosophy change i@anadn between the Lwo Acts also
seems to have affected the maximum age lin;s deéciding when an
individual should be considered either a young person or an
adult. The age line has been increascd to_a uniform, under 18
years of age from under 16 which was used ir the majority of
the provinées. The upwafd increase has been linked to the
;hange in philosophy by the Solicitor General of the time,

...having moved to a rights and responsibility model of

juvenile justice it is felt that the benefits of the

system should be extended to the largest number of young
" persons possible...(Kaplan, 1982, p. 61:10).
The upward revision in the age lines, of both the minimum and
maximum, have also been relaéed to the philosophy change in

the early proposals to change the legislation. Juvenile

Delinquency in Canada (1965) called for an upward revigion in

both these age lines stating.
We cannot sec how the very young child, now within the
Act, can be held responsible at all on any reasonable
conception of the purpose and fucntion of the criminal law
(Juvenile. Delinquency in Canada, 18965, p. 49).

The later reports and proposals also called for increasing

these age lines although there was'some disagreement on how
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far the age lines should be increased.

It would scem rcasonable to draw from this that there
could be a1 link between the:individual philosopﬁy of the law
and Lhe maximum and minimum age lines. Movemcent away from a
more welfurce based ﬁhilosophy to on¢ bascd morc on rights_ and

Tersponsibilily sccms Lo have affected the direction the age

[y

lines have shifted.

A Concepltual Framcwork

Having examined the development of the juvenile justice
syslecm in Canada and its relation to the ‘age lines that have
developed and changed, it seems reasonable to outline a
conceptual framework of the factors that appear to have had an
effcct on the age lines that have been chosen. |

It would scem that there arec at lcaét two differing scts
of factors that should be agcounted for in attempting to
understand the changes that have occured with respect to age
lines in the development of Canadian Juvenile legislation.

The first set of faclors, which could be considered as primary
factors since they have been identified as direcctly affecting
the age lines in the development of the legislation. The next
set of factors could be considered as sccondary factors, since
it appecars they do not directly affect the age lines chosen
but rather, scem to affect the primary factors.

)

An example of a primery factor that has been linked with

actual changes in the age lines is. the. political process of
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negotiation that has taken place between the provincial and
federal governments to work out what lines are acceptable Lo
both. 1In this process decisions are made that affect the
actual age lines tht arc uscd in the legislation. The
results of the various committees and reports have also had a
dirccet effect on the age lines that have been éhosen, by
bringing up the issues and optiqﬂs that arc available and ic
choices that should be made. The individual philosophy of Lthe
law is also a primary factor as it has been related directly
to changes in the age lines. The philosophy of the particular
Acl, it wculd scem affeéts the direction that shifts in the
age iin(-_:S take and the particular meaning of any new age lines
that arc adopted.’

Sccondar?'fpctors affect some of the primury factors yetl
do not seem to affegt the age lines direclly. An cxample of
this is the particular socizl conditions that are secen Lo
exist in a_socicty at the time when the legislation is
undergoing change. Thesc social conditions, such as poverty,

~
" immigration and diffcrences in the population of the young
have been identified as affecting the philosophy thal Lhe law
takes in dealing with thesec problems. They also have been
related to the broader conclusion that a perceived feeling of
injustice or an inabiliéy of the law to cope with oo particular
problem has led to change, c¢specially change in the philosophy
résponding to thosec particular problems. Other cxamples of

secondary factors are the various groups that have brought
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pressure for change and have affected the direction the law

Lukcs, such as the "child saving™ movement in the 1900s.

It appears it is vital to understand the differences in
age lines in conjucntion with broader changes that have
affected them. These broader changes such as the change in

philosophy have affected both the way the age lines have been
used and also the meaning ol the particuiar age lines.

Accounting for the social conditions and groups that have

called for reformation alsc seems important in understanding

ol

the development of the legislation, but after gccoﬁnting for
as many factors that may have affected the age line, it is
important to understand that the actual age lines arc strongly
affeclted by a political process. Even though it has been
proposed "Changes in the age of responsibility dp not appcar
dependent upon political or administrative convenience”

(Dalby, 1985, p. 143} it wguld appear that politicai and
administrative convenience has had a large part to play in

process. As Lhe Solicitor General of Canada said in the
Justice and Legal Affairs Committec:

I{ there had been nine out of ten provinces agreeing on
the maximum age, I would have picked it whatever it was.
With the minimum age of 12, it seems ;easonable to me, and
since nine out--of ten provinces favour it, I thought that
it was the right thing to do (Kaplan, 1982, p. 68:49).
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Conclusion -

-In this chapter it has been pointed out'LhuL there “have
been changes in the age lines uffccting Lhe anfgbung people
havé becen treated in the juvenile.justice system. These
changes occured alang two dimensions, Lhe fist being changes
to age lines that existed previously, such us‘from under 7 Lo
under 12 fof the age of absolute immunity {rom criminal

qgrosccution, the former uscd in the Juvenile Delinquents Acl

%

(1808) hnd the latter in the Young Off;ndcrs Act (1983).
.Secondly theré has also been the dcvclopmcﬁt of new age lines
and the removal of old, such as the introduction of the use of
transfer to adhlt court being available for Lhe [irst Lime lor
those 14 and over in the Juvenile Delinquents Acl. WiLh“mosL
of these major changes Lo the age lines there has also been
changes in the philosophy of the law. The exception to this
being the extension of the jurisdiction of Jjuvenile court
given to particular provinces, anq allowing for age linc
differences according to the sex of the individual also given
to particular provinces il they so proclaimed (1921, 11-12 Geo
V. ¢ 37 8 2 (Can), 1929, 19-20 Geb. V. ¢ 17 s 2 (Can)).

A number of fgctors have been identified in the process of
develbp;znt of the law and age lgkes that have been used. ® Of
these, therc are factors that #Zppear to have dircctl& affected
the choice of age lines andiés such can be considered primary
factors. Thesc primary factors include the individual

philosophy of the legislation, which has directly affected the
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particular age lines that are used under that legislation{
Thc-boliLicul process of developing legislation bas also ﬁEén
idcptificd as o primary fﬁqtor since it also has directly
alffected Lhe age lines that have been used in the legislation
that has been pusscd; There also howcvcr'érc other factors
that scem to have indircctly affected Lhe choice of individual
age lines in the legislation for young people. These factors
as such may be considléred sccondary and include -the particular
social condilions existing at the time of change, as well as
the cconomic climate and pdrticul;r pressure groups that
uppe;r to have swayed the philosophy of the legislation.

Other laclors such as developmental psychology‘haVC'also becen
identified as possibly having an cffect on thc choice of age
lines. It may be concluded though, that the indings Lhdt are
relevant from developmental psychology J:—iz:{;roposc using
specific age lines to define when an individual should be held
responsible or not. Rather it is suggested that dcvelopment
varics among individuals with thc-implication that using
specific fixc& age lingp may be inappropriate for some

—

individuals and that a method which takes into account Lhe
relative dcvcloémcnt of the individual may be morce
appropriate. .

Overall it can be said that our understapding of age lines
upd how Lhcy'havc developed thfbugh the legislation affgcting

young pcople in Canada should not be based on the specific.

changes that have taken place with respect to them alone.
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Rather thege age lines and their dcvclopmcqt, should be
ﬁnderstood in conjunction with the developmenl of the
legiflution that they arc éontaincd in and its particular
philosophy towards young people as well as the whole socicly
of the particular time and the pressures that brought about
change. This ;;thod g£ives us an-understanding of the changes
in the age lines with a broader perspective unddgllows for
comparisons over time, taking into account the §pccific
conditions and situations thal have changed and which in turn

affected changes in the age lines.

/
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CHAPTER VI

SUMMARY AND CONCLUSTON
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In the first chapter it is pointed out thhg the objective
of the thesgis is to ‘examine the dcYelopmcnt of j;vénilc
legislation in Canada, focusing on how age lines have Sccn'
used. As such, the first chapter is an attcmpt to'sluce such
2 study in perspeclive by examining differing cultu;cs back
over time to sce how children have been treated and viewed.
This is to firstly givc-a broad picturce of carly laws that
affected children and how age has been used in these laws. TL
is also to give us a pespective of possible factors Lhat may
have affected the development of such legislation in Lhese
differing cultures and time '‘periods, which may help us Fuin an
undérstanding of the deQelopmcnt of Lhe later Canadian
legislation - the foqus'of subsequent chapters.

The Chapter presents a view of how Western civilization
appears to have treated its children {rom the Codc of
Hammurabi around 1750 B.C. to the 1700°'s In England, paying
particular attention to the individual socicties and How ’
children have been treated in them. The legislation ine thesc .
societies and time periods are given particular attention and
there is a specific focus a;ound the questions of parcntal
authority, the rights of the child and varying definitions of
what constitutes a child or adult. The pre-Greck, Greck,
Roma;, Medievﬁl and Renaissance-Tudor periods arc cxploréd, as
well as an examination of the English laws affecting children
from the 1300°’s to the 17007s, Fhich formed. the basis of many

later Canadian laws.
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Tt is pointed oui in the first, chapter that there appears
Lo have been considerable va;iutlon in the laws affecting
children in these differing time periods and culiures. An
example uf.ths being Lhe difference between Roman Law where-
only Lﬁu uﬂdﬁst male had specilic rights and power over the
rest of the family, Lo English Common luaw which set out
specific rights for all children. It is also“ﬁointed cut how
we define "child” for legal purposes, which.has also shown
vuriuLi;n, particularly wilh regard to English Common Law.
Around the 1300's in England the Common Law held that infancy

in itself was not a defense. The law it would seem was based
Y

on Lhe principles of vengeance and community retributicn,

~

requiring o trial and punishment of those who do wrong
regardless of Lheir age. This praétice'however changed as it
beeame more commonplace for those under seven yecars of age to
be given Royal pardons. The passage of the Eyre of Kent in
1313 firmly established thigpprocedurc giving gll‘£hose under
seven years of age phrdons and thus effectively made children

under seven immunce from prosecution. Later developments also

s«aw Lhe establishment of an age group where children were only

to be considered responsible fo their nctions if it was provédd
that Lhey were aware of the wrongfullness of their actlions.
The upper age of Lﬂis period was established at under fourteen
- largely 1t would scem as-a result of the general acceptance
of Si% E. Cokes’ intcrpreLétion of the English CommSn law

decisions from the 1300°'s.

-~
o
.-

a
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The chapter points out that there have beéen many changes

§& the way we have treated children, both o;cr time and
culture. .It'is also éhégc;tcd-ihough that the changes that

have taken pld%c have not done so independent of broader
\

social change. Rather it is proposed that if we wish to

understand Lhe changes Lhat have taken place we should not

N

look independently at the changes themselves; but should

consider thCm.in a broader context, taking into accounli Lhe
diffcring socictics and pressures which may have uffeéted
change. Il is thérefore hypothesized that if the changes in
the the legislative age lines arc rclated to broader social
changes and pressures in tgat societf, then the changes in LPc
laws that affect children ;ili corrcspond;ﬁand may be linked
to broader social changc and pressures in Lhat socchyﬂ‘

The second chapter gocsiah to déscribc'Lhc‘mcLhéaélogy
th?t will be uged to test this hypothesis. It is proposcd
that.aq'higtorical analysis is the most appropriate, allowing
for.an ex#gin#tion of the development of the legislation
affecting young pcople in Canada and the changes in the age
lines contained in such iegislahion;'in compufison Lo the
apparent social changes and pressures that may have affected
the development of suéh législation. It is also proposcd Lhat
by using an historical analysis we may gain a broader

P .
understanding of how we have used age lihes in the development
o;?the legislation affecting young people in Canada.

The chapter points cut some of the uses of historical
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rescarch as Qell as raising questions concerning the value ‘of
such rescarch. .Tge historical method of analysis is then
describéa cutlining somec of its advantages and limitations and
‘the chapter goes on to describe Lhe method of collection, thc
dnta and time frame that will be used in the present study.

The Lhird.chapter focuses attention on the'aevelopmcnt of

s
Jdegislation affecting young pecople in Canada from 1789 to thg
cnactment of the Juvenile Delinquents Act in 1908.. Particular
attention, is placed on hou this lqgislation:dcvclopcd, the
social c6béitions of thc,tiﬁc, what.facﬁors sccmcd.Lo_affcct
its development and how age categorics were used. The chapter
sets out to.link the changes in the legislatio? to possible
‘broader social changes occuring at phe time.

It is suggested in Lthe Lthird chapter that pfior to 1850, _.
Canada - us‘wc know it today - was much of a primitive,
underdeveloped frontier land. There was however at this time
seme concern for ‘the welfarc of children which was reflected
in Lhe existing legislation. Provision had been made in this
carly legislation for the par;ig;\statc support of children in
certain ciréumstan:jﬁx)gﬁggesting\lhat the state was at lcast
interested in the Welfare of children. A number of factors it
would secm, increased this interest around the 1850’s,

particularly the cffects of mass immigration of a poor

landless class, a very high proportion of the population being

young, the effeccts of overcrowding in the urban centers and a.

general concern about the amount of crime and poverty. There
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was also a raised concern as to how children werce being

treated by Lhe state and this was highlighted by commission

.7 s

rcports on conditions in the Kingston penitentiary which
exposed the harsh and crucel conditions in which some children

were kept. .

-

It would secem the changes Lhat ovcecured in the followfng
years werc much in responsc to the conditions in the socicly
at the Lime..-Thesc changes established Housces of Refuge for
Juveniles as ;cll as o scries ol Acts aimed at keeping
children out of the prisons and e¢ourt ﬁychm and inLo‘
institut&ons that were supposed to care for and treat these
individuals. There dcvclqpcd a scparate system Lo deal wilh

young people and if they became involved in crime, they were

to be treated in a manner that would presumably care for and
L

treat them, rather than punishing them in the way adults werc.

Continued social pressurc, cspccialfy in Ontario by a
number of individuals intercsted in rcforming the system that
dea;tﬂwith young péople.saw further changes to Lhe legislalion
which led to the enactmc#t of the Juvcniic Delinquents Act in
1908. This Act reflected many of the wishes ol thesce
reformers and emphasized a welfare oricnted approach that the
state would take in dealing with young pcople, cspecially
those involved in crime. This new Act used the previcusly
established Epglish Common Law age linc of under scven for

absclute 1mmunity from prosecution and under 14 for

conditional responsibility - where it was necessary Lo prove
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that thc child was aware of the wrongfullness of the action to
be considcréd responsible. The Act d%d however differ from
the English rulingaaby ecstablishing under sixtcen as the age ~
linc that would,define child. All those under sixtcen were
thereforce, under the Jurisdiction of the Juvenile Delinquents:
Act (1908) and were Lo be treated as delinquents and not adult
criminals. The age line may be seen as having its roots in_
previous legislation that had géed it in Canada as wecll as Lhe
recommendation of the Board of Inqpcctors.for the
‘fbformatoriés {1864), who fell it was the appropriate age Lb
divide "children” from-"adults”. Its use may have aléo been
influenced by the expcricnccs.of other countrics cspecially
Lthe Uniled States which was cstablishing or had established
similar courts in various states.

The usc of under sixteen to define "child" is significant

in Lhat it differed from Lhe English Common Law rulings upon

which much of the previous Canadian law had its basis. It may

v

also have been a response to the philosophy of the new

legislationy which was to aid, encourage, help and assist

-

young pecople - in that it extended the ability of the Act to
do these things by extending the jurisdiction of the court to
children up te sixtcen yearé of age.

It is proposcd iq the conclusion of the third chapter that
the change in the}dgé of this new age line, did not represent
independent cbdﬁéé in view that childre; sixteen or over werc

'3

now Lo be cqﬁsidercd adults. Rather it is proposed that the

AN |
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shift may be better understood in terms of o response to the

development of a separate system to deal with young people who
\ -

had become'involveq with crime, and that this had its basis in

broad social changes that had occured in Canada prior to ils

cnactment. . ‘

The fourth chapter looks at the development of Canadipn
legislation affecting‘young'pcoplc over the time period from
-1908 to 1885, with purti;ular attention being paitd on how the
1cg%slation developed and changcd,-dnd what factors can boe

identified as affecting this change.

It is pointe? out in thié chapter that [rom 1908, with the
enactment of the,Juvenile Delinquents Act there followed a
period of adjusthnt where the provinées began to implement
the Act across Lhe country. There were of course a number of
amendm the jAct during this period, however thesce did
not change the Act's basic philospphy in any significant way.
Rather the Act's jurisdiction was expanded by further
amendments, which enlarged the definition of " juvenile
delinquent” and gave the provinces an option of increcasing the
jurisdiction of the juvenile court up to individuals cighlcen
vears of age - if they so desired. The Act itself was brecught
into question with Efe publishing of the 1938 "Rcpori of the
Royal Commission to investigate the penal system of Canada”,
which criticized the uneven growth of juvenile courts and

sceparate facilities for Juveniles across the country. The use

'of'diffefing age lines by differing provinces was also brought

-
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inte question, bul it would appear thét thc'rcqommendations
‘¢enlling for cgunge were Igégcly ignored and it was not until

the 1960°s thaL there was un increasced interest in issues
relating Lo Juvcniics by ‘the Canadian government.
A-Correcctions Planning Committec Report in 1961 scems to
have sparked this interest by calling for.a rqfocusing on
Juvenile Delinquency in an attempl to solve the problems of
the cver increasing growth in the number of young uéults
cnlering into the Canadian jails and penitentiaries. This

task was taken up and the - -results were later published in the

rcport Juveniic Dclinquency in Canada (1965). The report made

onc hundred recommendations which includqd propqsals for broad
chu&gcs in the existing Juvenile Dclinquents:Act. It was
suggested Lhat the Act should be changed to reflect an
cmphasis on criminal matters rather than allowing it to deal,
as it had, in what werc seen as social issues. The
recommendations furthe; suggested that the age lines be
changed by raising the minimum age line of under seven, to the
range of under ten Lo under twelvé. This, it was felt, was
necessary if a child was to be able to participate.in the
proceedings of the court in any mecaningful way. It was also
suggested that those under this age might be better served by
provincial ;hild welfare legislation rather than the mere ‘
criminal type legislation proposed.

The maximum age line was also, suggested as inappropriﬁte

and it was suggested that this should be revised to a uniform
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age for all the provinces of under scventeen, stating that
L

since teenagé}s aré more dependent 4han they were in Lhe 1900s
when Qﬁe Juvenilc Delinquents Act was passed, that a higher
ﬁhximum age linc ébqld be gettcr.

The chapter pSints cut that over the following ycars there
proceeded various attempts to cﬁﬁhge the Juvenile- Delinquents

Act and enact new legislation that .would imncorporatc the

recommendations of the report Juvenile Delinguency in Canada

(1985). Howéﬁer it was not until 1981 - when Bill C-61 was
introduced into the Canadian Housg of Commons - that the
legicslation was to have any succcss.- This Bill was given much
dcbate cspecially over issues of funding and the usc of the
new age lineg that were proposed ié it, which caused o numbcr
qf delays and recquired various rcvisions until a suiablce
compromisc was found. The Bill was pasgcd in Lhc_Ho;sc and
giveﬂ Royal Assent in 1982, hovacf the use of a new uniform

)

maximum age line of under cighteen-was further delayed Lo

coincide with the coming into force of the Canadian Charter of

Rights and Freedoms in Qpril 1985.

| It is noted in the fourth chapter that there was a
significant change in the philosophy of the law relaling Lo
young people with the enactment of Lhe Young Offenders Act.
The new Act toock on what may be seen as more of a riéhts and
responsibility model, leaving behind the more welfare oriented
philosophy of the Juvenile Delinquents Act. Tt is also noled

however that the changes in the age lines must be understood

]

¥
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in rclaiion L& this éhangc in philoscphy, and that the changes
in Lhe age lincs did not rcflcc} 30 mych'a change in attlLudq
as to ho; logg a child should be considered a child, bQ
raLhcr 4 whole changé in the philosophy of the law relaling to
young pcople.’
| The fifth chapter is an attempt Lo bring Logcthcf and
Snglyze how age lines have been used in Canadian 1egpslutlog
affecting young pcoplc.in Canada. The chapter TirsLt}
prescnts the chgngcs in the age lines that have oécured over
Limc and poinls out that prior to the Juvenile DclinquanQ Acl
the ages o; under sceven and fcurteen were used, with a growing
Lrend towards Lhe use of under sixteen. The Juvenile
Delinguents Acl, -it is proboécd, adopted these age lines as
Lhcy chc compalable with.its philosophy. The upper age linc
of under sixteen was however extended up to under cighteen if
individuai provinces rcquested, in the 1820s.
The chapter points out how the cnactment of/;hc Ycung

Offenders Acl was to change Lhese age lines, by firstly

ral

i

ing Lhe minimum age linc to under.twelve yecars of age.

Further Lhe use of under fourtecn as the age of conditional

rcsponsibility was removed éltogether and under eighteen was
miade the new uniform maximum agé line dividing adults from
young persons.

The individual philosophies of the laws are also cxplored,
showing how these philosophices have changed over time. It 1is

suggested that prior to the Juvenile Dclinquents Act, the

i

¥y
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English‘Common Law rulings, which were used in English Cnnad;,
‘had their roots in the prihciples of vengeaAéc‘und community
rectribution. The Juvenile Delinquents Act however directed
its philosophy more towards the welfare of the ¢hild, trealing
childécn as juvenile delinquents rnthcr‘than criminals. The
Young Offenders Act changed bthis view Qiih ils philosophy
based moreggd 2 rights and responsibilily  model.

It is ;ﬁggcstcd in this chapter Lhat the process of
changing the philosophy of the law réluting Lo young pcople
may be related to 2 broader concern for .the nceds of young
people and a preccived notion that the existing laws arc
ineffective and unjust. The factors that have led Lo such
changes, in tQP philosophy of the law relating Fo young pecople
however arce quite difficult to dircectly rcLaLc'Lo changes in
the age linei/ﬁscd in the legislation. It is proposced though,
that a number of arcas could have directly aflcceted Lhe choice
age lines and these are further explored.

The first is in the general arca of psychelogical
theoriesk morc specifically rescarch on the moral and
cognitive development of children. This area is uxplo}cd
because reference has been made to it as affecting Lhe cholce
of age lines.. However it is pointed out that such thcorics
scem to have moved away fraom the usc of age and more rccently

' have focused on the process of development rather than stoages
or specific ages. Findings from this arcn it is 3ugﬁestcd, do

.

not point towards the usc of age alone for determining Lhe

-
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relative moral or cognitive dcvelopﬁcnt of individuals, sincce
developmental rates vury'so.much among individuulﬁ. It is
proposed that we should not be looking al age zlonc to
determine such information but algg-;t Lﬂc individual, however
the recent icgislaLlon has moved away Ercm individual
considerat.ions with the rcmovﬁl_of Lthe age of conditional

responsibility. _Thc-chuptcr suggests that what may be learned
from dcyclopmgntul psychology in relation Lq age lines was not
uscd in the choice of age lines in the Young Offenders Act.

The poligical process involycd in changing Lhe legislation
affecting yocung people is also examined as a possible factor
dircctly affectling the choicc.of age lines. Herc it is
proposcd that this process may have hud‘a.vcry strong effecct
on the choice of aclual age lines used in the development of

Ve
Lthe legislation. This is cspecially cvident in the

development of the Young Offcenders Act, which Look so.dong to
pass, partly becausce of the complex negotizations that had Lo

take place with Lhe provinces over the age issuce. The

differing provincial intcrests ce}tainly affected the choice

of the age lines and even the Charter of Rights and Freedoms
may be scen as part of the political process Lhat affected the
Finul‘choicu of ages.

The chapter also points out that the differing
bhiIOSOpHical assumptions contained in the changing

legislation has been rclgtcd to the age lines chosen. This is

noted in the Englfsh and Scottish systems of juvenile justice
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and was ‘also’ recognized as affecting- the choice of age lines

=

N ~ =

by th% Solicitor General of the time.

The chapter concludes by propésing a conccptual framework
for understanding the coffect particular factors hu;u had on
the choice of age lines. Here it is proposced that specific
factops‘muy dir;ctly affecct the choice of # particular ugu.j
such ag the political process that was involvc&fl However
there are also sccondary factors that h#vc to be Laken into
account, which do not directly affect the choice of age, yet
do cause changeshin the legislation, that affcecl policy und so
indircctly affect the ugc_lines. Here it iIs pointed oul that
both shouid bc.understood 15 attempting to analyzc Lhe chupgcs
"in age lines fand that accouﬁtiﬁg for onc and not the other mu&
lead to & questiconable conclusion.

We have used age lines 1in fhc past to define such things
as when an individual should-or should not be considerced an
adult, when i1t may be possible to transfcr that individual Lo
adult court, or when the individual should be considered h;b
voung to be ggilty of a2 criminal offence. It is important to
note though, why we have used age to define such things. -IL
appears age lines have been used as a measurce Lo gain
consistency and uniformity in the application of Lhc law.
Ceréainly it is desirable to Kave laws Lhal arc appliced in a
uniform and consistent-mannecr, 3o.as they appear just for all

and fair in thc name of equality beforec the law.

It has been suggested that the cholce of such age lines
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used in the legislation affecting young people in Canada has
been affected, al least indirectly, by broader social change
and precssure in society, and particular social changes and
pressuroes huvc been identified and related to this process of
change. _th oLher'sourcés of informalion that onc may have
.Lhought Lo have becn usceful in the choice of age lines - such
as developmental psychology - have not been used. It appears
this may be related Lo thé fact that such research does .not
indicale what Qpccific age lines would bec most appropriate‘for
particular definitions of such concepts as limited
responsibility or immunity from cr%minal prosecution. Rather

such research may lcad_us te conclude that using strict age

lines to defince such things may be inappropriate as we are
applying fixed definitions according to‘age to individuals

that may vary in“their developmental rates according to their
age. ‘ t

In the struggle to standardize the law, we may have lost
sighéggf what tLhese age lines represent, whether(}hey decide
abﬁolutc immunity, conditipnal responsibility or a form of
diminished accountability, they represent a cut-off point that
is used to define these groups according to their
chronological age. The fact that individuals may not be
appropriately placed in these groups because of their
differing individual rates of development seems to have become
less of an issue.— Rather it seems that the level of

_responsibility or accountability placed on young people is

¥
increasingly no longer based on the young person’s individual

-
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maturity and ability to understand right from wrong, but on
the chronological fact of their age. This is worth
questioning, and the Young Offenders Act has moved in this
direction by excluding the period of conditional
responsibility - where it wes necessary to prove the
in@ividual was competent to know the nature and consequences
of his conduct, and appreciate it was wrong. Rather the Young
Offenders Act uses the strict age line of over twelve and
under eighteen years of age to define an individual as a
"young person". In effect this legislation takes less .account
of the individual differences tha£ may exist between
individudf;‘at this young age.

Future legislation affeéting young people m&y well be
advised to take more account of the individual diffgfences
that the psychological theories have pointed to, Qhen
assingning age lines that affect the responsibility and
accountability of young people. As it may be noted that some
children under twelve years of age may be more acutely aware
of the wrongfulness of their actions, yet canot be held
criminally responsible, while others, simply because they are
over twelve yeaés of age, will be 5e1d accountable for their
action as they are considered "young people” under the meaning

of the Young Offenders Act.
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Appendix 1
Legislation

1799, 39 Geo III ¢ 3 (U.C.})

“An Act to Provide for the Education and Support of Orphan
Childreén” :

1813, 53 Geo ITII ¢ 4 (U.C.)
"An Act to provide for the maintcnance of Persons Disabled
and the Widows and Children of such persons as may be
kllled in His Majesty’s Scrvices”

1827, 8 Geo II ¢ 6.(U.C.) .
"An Act respecting the appointment of Guardian”

1837, 7 Wm. IV ¢ 8 (U.C.}-
"An Act to make the remedy in cases of seductlion more
effectual, and render the fathers of illegitimate children
liable for their support”

1847 10 and 11 Vie. ¢ 6 (U.C.)
"An Act for compensating families of Pcrwonb killed by
acc1dcnt and for other purposes thercin mentioned”

1857, 20 Viet ¢ 2B (Can)
"An Act for Establishing Prisons for Young Offenders”

1857, 20 Viet ¢ 29 (Can)
"An Act for the More Speedy Trial and Punishment of Younp
Offenders”

1874537 Viet c¢ 29 (Ont)
E;l.Act respecting Industrial Schools”

1888, 51 Vict ¢ 4 (Ont) :
{ "An Act for the Protection and Reformation of Neglccted

" Children"

1890, 53 Vict ¢ 75 (Ont)
"An Act respecting the Custody of Juvenilc Offcnders”

1

1880, 53 Vict ¢ 76 (Ont)
"An Act respecting the Commitment of Persons of Tender
Years"”

1892, 55-56 Vict ¢ 29 (Can}
Criminal Code

1893, 56 Vict ¢ 45 (Ont)
"An Act for the Prevention of Cruclty to, and Better
Protection of Children”
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1894, 57-58 Vict ¢ 58 (Can) ' ¥
"An Act respecting Arrest, Trial and Imprisonment of
Youthful Offenders”
) . -?
1903, 3 Edw VII ¢ 30 {(Can) :
"An Act to amend the Childrens Protection Act of Ontario”

1908, 7-8 Edw. VII ¢ 40 (Can)
"An Act respeccting Juvenile Delinquents™

1912, 2 Geo. V ¢ 30 (Can.) :
"An Act to amend The Juvenile D2linquents Act, 1%08"

. S
1914, 4-5 Geo. V ¢ 39 {(Can.)
"An Act to amend The Juvenile Delinquents Act”

1921, 11-12 Geo. V ¢°37 (Can.)
"An Act to amcnd The Juvenile Delinguents Act”

1924, 14-15 Geo. V ¢ 53 (Can.)
"An Act to amend The Juvenile Declinquents Act, 1908"

1927, 16-17 Geo. V ¢ 108 (Can.) Revised Statutes of Canada ¢
108 : .
"An Acl respecting Juvenile Delinquents”

1929, 19-20 Geco. V ¢ 46 (Can.)
"An Act respecting Juvenile Delinquents” .

1932, 22-23 Geo. V ¢ 17 (Can.) .,
"An Act to amend The Juvenile Delinquents Act”

1935, 25-26 Ge. V ¢ 41 (Can.)
"An Act to amend The Juvenile Delinquents Act”

1836, 1 Edw. VIII ¢ 40 (Can.) )
"An Act to amend The Juvenile Delingquents Act, 19297

1947, 11 Geo. VI ¢ 37 (Can.)}
"An Act bto amend The Juvenile Delinquents Act, 18297

1949, 13 Geo. V¢ 6, s 25 (Can.)
"An Acl to amend the Statute Law”

1951, 15 Geo. VI ¢ 30
"An Act to amend The Juvenile Delinquents Act, 1929"

- 1852, Revised Statutes of Canada c¢ 160

"An Act respecting Juvenile Delinguents”

1970, Revised Statutes of Canada
"An Act respective® Juvenile Delinquents™

1982, Reviscd Statutes of Canada
"The Young Offenders Act”



1929, Debates,
Parliamcnt.

1971, Dcbates,
Parlizoment.

1979, Debates,
Parliament.

1981, Debates,
Parliament.
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Appendix 2

Debates of the Housc of Commons

House
Housc
House

Housc

of Commons (Cunuda), 3rd Session

of Commons (Cnnudu), 3rd Scussion
of Commons {Canada), lst Scussion

of Commons (Canadal}, lsi Scssxion

16th

28Lh

31stL

32nd





