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Exclusion By Due Process -~ Martin v. Law Society
of British Columbia:

A Cold War BEclipse of Civil Liberties

Jamie Disbrow Supervision:
University of Ottawa, 1996 Prof. Michael D. Behiels

The thesis analvzes W.J. Gordon Martin’s exclusion from the
practice of law by the Benchers of the Law Society of
British Columbia in 1948, and the protest raised in
response to this action. A conservative legal elite,
closely aligned with the provincial state, rejected Martin
as unfit due to his Marxian-socialist beliefs and his
association with the Communist Labor-Progressive Party.
Cold War fears and hostility and a larger conservative
campaign against socialism and labour radicalism fuelled
the Benchers’ actions. Left-wing political and labour
groups, students, journalists and civil libertarians
protested the Benchers’ decision, their conservative
elitism, and the legislated discretionary powers which
allowed a technically gualified candidate to be reijected
for political/ideclogical reasons. This case occurred
during the formative period of the Canadian civil liberties
movement, and the protest reflected increased public
concern for the fundamental freedoms of the individual. The
protest composition, organization, focus, and ultimately
its demise, demonstrated the juvenile status of the civil
liberties movement. The legal establishment granted Martin
"due process,™ his day in a court where he had no chance of
a victory. Civil libertarians chose to grant the procedure
and its outcome as conclusive in a period when few
safeguards for freedoms existed outside of public vigilance
and protest. In the Martin case, the process undermined the

principles of civil liberties.
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INTRODUCTION

Upon his 1948 graduation from the new University of
British Columbia law program, W.J. Gordon Martin
anticipated acceptance to the Bar. The regulatory Benchers
of the provincial Law Scciety disagreed. Charged by the

Legal Professions Act to estimate each candidate’s "good

repute, " the gquasi-judicial body deemed the Marxist
graduate "unfit¥ to practice law. Following his widely~-
publicized reijection, Martin unsuccessfully tried to
reverse the action in the Supreme Court of British Columbia
before taking his case to the highest provincial forum for
justice. On 12 March 1950, five justices of the British
Columbia Court of Appeal delivered their judgments on

Martin v. Law Societv of British Columbia.® After due

consideration of the arguments, depositions and evidential
exhibits, the bench responded uneguivocally and set a
precedent reportedly unigue within the Commonwealth.

The Law Society committed no legal error, found Chief
Justice Sloan: "I am in agreement with the reasons of the
Benchers and with their conclusion.™® Judge O‘Halloran
stressed that freedom of expression "cannot be used to
destroy our free society, to destroy democracy itself."?
Should any lawver belonging to the Liberal or Progressive
Conservative Party "declare his belief in Marxist
Communism,® he contended, the Benchers "might well find it
their duty (after a proper hearing, of course) to disbar
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him from practice.®® The leadership potential of the
lawyer’s Yhigh place in society" should be recognized.®
Giving weight to the letter of the law, Justice Smith
contemplated the intent and substance of the Legal

Professions Act.® Of Bencher authority, he observed that

“no section says that they must admit anvone. The whole is
left to their discretion.®’

He denied the need for evidence of Martin’s
subversion. By joining *a body that is in effect conspiring
against the government he goes beyond mere opinion; his
very joining is an overt act,® argued Smith.® Jurist
Robertson reiterated statements published by the House Un-
American Activities Committee.® He surmised that "neither
the Government of Canada, nor that of the United States,
nor that of England knowingly would employ a Communist, #*°
The final adijudicator concurred with his fellows. Justice
Bird evoked the Gouzenko spy revelations and the notoriety
of Klaus Fuchs and Alger Hiss in alerting Canadians to
danger. “"Communism and all that pertains to that philosophy
I think is now recognized as having a connotation
equivalent to Fifth Colunmn.®*?

The bench unanimously dismissed the appeal.

These selectively culled judicial comments introduce
the larger themes in this study of Gordon Martin’s ¥Ycase.®

They indicate the strength of the system of autonomous



legislated power within the profession, elitism, attention
to the gquestion of fundamental civil liberties in a case of
professional exclusion, and a Cold War mentality. As
members of a legal fraternity with a great stake in the
existing order, the justices upheld the idea of law as a
special occupation worthy of the administrative privileges
accorded it by the provincial state. Although legally.
eligible for election to Parliament, Martin’s right to
practice law depended on the Benchers’ discretion. Normally
the call to the Bar constituted a formality, a final rite
of passage into the profession once an aspirant met the
technical requirements. In 1948, rites and rights of
professional membership took on new connotations.

The Benchers’ powers resided in state support and the
internal structure of the Law Society of British Columbia
{LSBC). The legal establishment in place at the time of the
Martin case consisted of an elitist, conservative group of
men. BC’s historically polarized society and the challenges
of postwar upheaval gave this elite’s conservatism an extra
potency.** Martin’s left-wing labour roots, ideoclogy and
pelitics clashed with the status quo, and Cold War tensions
raised the potential for conflict. A seasoned activist,
Martin’s actions on the UBC campus came to the attention of
the Benchers who deemed the candidate, after meetings and
héaringsg unfit to join their fraternity.

Martin experienced state-sanctioned political



repression in a Cold War environment. Members of the legal
elite exhibited fear of external and domestic Communist
aggression, and they endorsed American anti-"red" rhetoric.
Benchers and justices put aside Martin’s character as an
individual in favour of testing legal Jjurisdictions and
judging communism. In the larger context, the case allowed
the LSBC chiefs, representing the pelitical, economic and
social establishment, to send a message of power and
control to socialists, organized labour, and their own
order. The Cold War ideclogy advanced a conservative
postwar agenda, and Martin’s rejection complemented and
illustrated that strategy.

The Martin affair occurred at a time of increased
public guestioning of elitist attitudes and procedures, the
formative period of the Canadian civil liberties movement.
Despite the overwhelming unpopularity of communism, some
observers and interest groups opposed the LSBC tribunal’s
decision. They believed it to be a blatant violation of
Martin’s fundamental freedoms and an arbitrary flexing of
private powers. The resulting protest represented a
challenge to the autonomy of the Benchers and government
inertia in defending civil liberties. Ideological schisms,
fears of career conseguences and the Cold War mood weakened
the protest and due process delivered a resounding blow.
Legal decision-makers devised a strategy to allow Martin

his day in court, a venue where he had no chance of



victory. Observers granted "due process® full authority,
thereby shifting their attention away from the substance of
the appeal and the outcome. The legal establishment thus
sustained the status gquo and reaffirmed the sanctity of its
autoncmous internal power structure.

Martin’s conclusive loss reflected the immaturity of
civil liberties safeguards in this pre-federal Bill of
Rights, pre-Charter era. In lieu of guarantees enshrined in
law, the protection of fundamental freedoms relied on such
supports as public vigilance and tenacious coordinated
protest, ideological tolerance, influential liberal
politicians and liberal justices in the courts. A
deficiency of these elements in the Martin case caused the
foundations of liberty to collapse. Civil libertarians
lacked the strength, skill and will to effectively
coordinate a sustained campaign against the "untouchable®
legal establishment. Furthermore, the court route appealed
to most observers. They understood the procedure and in
this era, Canadians granted judicial rulings authority
under most circumstances. Judicial "due process® provided a
comforting "democratic® resolution to a complex conflict.
Indeed, the liberal cry for vigilance and resolve on
guestions of freedom proved too-easily gquieted by a legal
process paraded by the state and its legal attendants as

justice served.
k%

The definition of what constitutes a fundamental civil
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liberty is in eternal flux, driven by constitutional
changes and creative court interpretations, the perceived
needs of new collectivities and shifting degrees of state
and social tolerance for dissent. The changing relationship
between the citizen and the state was a constant theme in
the era of the Martin case, thus all Canadians participated
in the evolutionary process. As a concept, ¥Ycivil liberty®
held varied meanings for people, depending on their life
experience and the planes of analysis they operated on. The
reactions to the 1960 proclamation of the Canadian Bill of
Rights illustrated the distance between these planes. While
the general public celebrated the nation’s statement of
liberalism, many jurists and minority groups correctly
dismissed the statute as hollow rhetoric, an inadequate
response to their calls for effective safequards. These
demands develcoped in response to cases of abuse such as
Martin’s; repression was the genesis of activism. In its
attention to the negation of Gordon Martin‘s basic
political liberties and civil libertarians’ fight on his
behalf, this study provides new insight intoc the postwar
status of individual freedoms and the early civil liberties
movement.*®

To argue for the import of this case and to place it
in an historiographical context, a survey of some of the
existing works which contribute to an understanding of the

early civil liberties movement is regquired. No single study



comprehensively explores the developments from 1930-60, the
period most relevant to Martin’s experience. Four distinct
but complementary historiographical schools of thought
exist, cowmprised respectively of jurists, political
writers, intellectual scholars, and social historians. True
to the imperfect nature of categories, there are crossovers
and sub-groupings. The existence of four schools attests to
the premise that the successful protection of civil
liberties relies on a combination of elements; in
isolation, none is adegquate. Each group of scholars
approaches the subject with different priorities and
criteria to explain the impetus behind the movement, define
its meaning, and to gauge its success.

Constitutional law theorists form the ijurists? school.
Naturally, they place their legal community at the fore of
the early drive for freedom guarantees. Jurists view civil
liberties in the context of the citizen-state relationship
framed by law. They focus on the checks and balances to
powers affecting individual and collective freedoms: the
symmetry between Parliament, provinces and courts; judicial
interpretations, legislation and international law. These
writers are centralist. They blame most abuses of freedons
on provincial legislatures, and further to that, on the
British Worth America Act’s failure to recognize civil
liberties or clarify Jjurisdiction over them. Most members

of this school advocate a social charter enshrined in a



sovereign constitution, in conjunction with an astute,
creative judiciary in the SBupreme Court.

School founder, Frank R. Scott, framed this position
from the 1930s forward in heated treatises designed to end
the legal and larger community’s complacency on liberties
issues.' He approached civil liberties as Ypart of a
never ceasing constitutional evolution.®*® Taking aim at
provincial powers and British jurists, he campaigned for a
sovereign Supreme Court {achieved in 1949) and a sovereign
constitution with an enshrined bill of rights. As a
Christian socialist, Scott sought guarantees extending
beyond traditional freedoms to personal welfare - a
¥liberty through government" in economic and cultural
terms.*® His arguments before the Supreme Court in the

19508 re: Switzman v. Elbling and Roncarelli v. Duplessis

helped to move the balance of powers over civil liberties
away from the provinces. Influential theorist Bora
Laskin advanced this shift as an early advocate for a new
legal understanding of the BNA Act’s Section %2.

Writing for journals in the 1950s, Laskin argued that
provincial Jjurisdiction over "property and civil rights¥®
did not mean control over civil liberties, especially in
light of the Saumur decision.’ He promoted civil
liberties as the independent "values of a free society”
that transcended provincial boundaries and merited a

distinct constitutional category.* In anticipation,



Laskin outlined practical groupings of freedoms in his
landmark work, Canadian Constitutional Law {(1960).% Scott
and Laskin saw positive developments as dependent on an
activist liberal -dudiciary in the Supreme Court, one
willing to break from the confines of narrow legal
interpretation. Thus, they acclaimed the rulings against
the Quebec government through the 1950s.

In his early writings, one of Scott’s protégés, Plerre
E. Trudeau, also lauded this check to the powers of the
guebec state, however, he departed from the Anglophone
libertarians in his love of the "French fact” and
Catholicism. Trudeau was bitter that "freedom” resulted
from the overruling of Quebec courts and legislators by
non—~Francophones rather than a concerted movement from

within.* Through to the mid-1960s, he used Cité libre to

attack what he saw as the collective forces repressing
Quebec liberals and thus civil liberty: political
corruption under the Union Nationale, Quebec clericalism,
and the collectivist thrust of ethnic nationalism.?
Trudeau envisioned a shift towards freedom through
Quebeckers’ participation in a renewed federalism and the
constitutional entrenchment of the principles of liberal
individualism as a check to the powers of the state.®® He

clarified the latter part of this agenda in his draft

Canadian Charter of Human Rights (1968), a goal achieved in

the 1982 Canadian Charter of Rights and Freedonms.**



Donald A. Schmeiser judged freedoms related to
religion, education, communication and racial non-
discrimination as most critical, and he examined their
status in the context of the jurisdictional debates.
Schmeiser’s Civil Liberties in Canada (1964) was notable as
a first legal~historical monograph, despite his digression
into Whiggish euphoria over Canadians’ historic love of
freedom and the potential of the Bill of Rights.*® Walter

S. Tarnapolsky’s 1966 Canadian Bill of Rights is a seminal

study of the historic legal and constitutional developments
leading up to the Bill, including the disputes over
jurisdiction and methods of protection.?® He marked the
1940s as the apogee of provincial powers and credited Scott
and Laskin with engineering the shift to the centre.?
The bill of rights debates illuminated the further
theoretical growing pains of the civil liberties movement.
One camp sought a bill recognizing "universal and
immutable® rights and freedoms, though not all of its
members wanted such rights in the constitution. A second
camp defended a sovereign Parliament and the powers of
disallowance as a more flexible process.?®

Tarnopolsky noted the importance of administrative and
legislative %despotism® during the "total war effori® to
raising Canadians’ overall awareness of freedom issues.®
He identified the legal liberties viclations in the

Gouzenke trials and the Japanese~Canadian ordeals as the
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fuel for the legal community’s postwar attention to civil

liberties, along with the 1941 United Nations Charter and

1948 UN Universal Declaration of Human Rights.*® He built

on this theme in a later study of the interrelation between
domestic and international moral concerns and commitments,
arguing that the counter-reaction to domestic repression
brought support for the UN Treaties. In return, the UN
plaved a role in making Canadians receptive to a bill of
rights.” Assessing Canada’s obligation to international
treaties and covenants, Human Rights, Federalism and
Minorities (1970) editor Allan Gotlieb demonstrated that
flexible federalism was prerequisite to full participation.
In the postwar era, the UN pushed the nation states while
Ottawa pressured and coaxed the provinces towards
cooperation in meeting UN standards. Gotlieb proposed three
participatory stages: groping/ experimentation, 1919-37;
hesitancy/retrenchment, 1937-1950s; empiricism/increasing
involvement, late 19508-1970.°

R.St.J. Macdonald and Jchn P. Humphrey, Jjurists noted
for their roles in the UN, gave much of the credit for
Canadians’ accelerated interest in liberties to the
“revolution® in international law.® In their capacity as

the editors of The Practice of Freedom (1979}, they

advocated an entrenched social charter by protesting the
growth of state power and collective activism as a threat

to individual freedoms.®* This collection reflected the
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explosion of new issues in the 1970s, and reconsiderations
of the past. Reacting to Quebec’s language laws, Ronald
Cheffins and Ronald Tucker bucked centralism, stressing the
importance of provincial constitutions and bills of rights.
They attested to the substance and enforceability of
Saskatchewan’s Bill of Rights, the only legislation of its
kind in the early postwar era. The Bill upheld the ¥right
tc membership in professional associations.®® In his

critigue of the use of the War Measures Act in the October

Crisis, Montreal scheclar Herbert Marx drew on the Japanese-
Canadian experience to convey that “the underlying
rationale of an emergency situation is not necessarily
discernible on its face."*® Donald Smiley looked at the
effect of conservatism, elitism, corporatism and interest-
group liberalism on Canadians’ rights, powers and

values.” He exposed social upheaval and elite pluralism

as factors which both promoted and jeopardized civil
liberties.

The constitutional entrenchment of The Canadian

Charter of Rights and Freedoms prompted a Jjurists’
Commentary (1982), which included Irwin Cotler’s analysis

of changes to the status of basic liberties. He made the
important argument that the historic preoccupation with the
division of powers deflected concern for “limitations on
the exercise of power regardless of government® at the cost

of peoples’ rights.®*® Cotler contended that this resulted
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in the relegation of civil liberties to the status of
“afterthought® in constitutional law. Ironically, the
"playing-off" of jurisdictions allowed pre-Charter courts
to use legal federalism to invalidate illiberal
legislation.?

Randall Balcome, Edward McBride and Dawn Russell took
a methodological step forward in their look at Supreme
Court of Canada Decision-Making (1990). They considered
three justices and their decisions, but not to craft a
“great judge” history. The work offered a Quentin Skinner-
styled contextual analysis of judicial personalities,
ideologies and interpretations.’® In the segment on Ivan
Rand, who 1is most relevant to the early civil liberties
movement, the authors acknowledged his background but gave
priority te analyzing his judicial approach relative to
"the nature of Canadian federalism:; fundamental freedoms;
labour law and common law adijudication.”” This resulted
in a profound study of the forces directing Rand’s landmark
civil liberties decisions of the 1950s, and the scrutiny of
justices in different eras marked the evolving nature and

role of the Supreme Court.
Exs

Reflecting their primary interest in political careers
and party fortunes, political historians incorporate civil
liberties discussions into their examinations of leading
politicians and political relationships, policy, platforms
and public opinion. Comprised of scholars and politicians,
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this second school of thought contends that both the
negation and advancement of safeguards for basic freedoms
in the early period hinged on political factors. These
ranged from the proijection of liberalism as a means to a
political end, to the vision of individuals and party
idealism. Some works, such as those on the Communist Party
of Canada (CPC) are more useful in their underscoring of
the historic fragility of the freedoms of fringe political
groups.

Organized labour groups’ tolerance for Communists
depended on their strength in the unions. According to Gad
Horowitz, in Canadian Labour in Politics (1968), anti-CPC
factions in all political parties backed the postwar union
purges, a mockery of the political freedoms.** In his
study of labour politics, Irving Abella detalled episodes
of extensive police brutality towards CPC-affiliated
unionists, and the public’s condemnation of the
viclence.* Marxist Ivan Avakumovic suggested that this
public anger at anti-Communist actions augmented the
party’s support base.*® Under former Methodist A.E.
Smith’s direction, the CPC’s activism for freedom
guarantees also increased in response to wartime
repression.®® Liberty and peace causes gave the CPC rare
ground to find accord with otherwise hostile elements.®*

In his Marxist analysis of The Canadian Left (1977,

Norman Penner credited the political campaigns of the Co-
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operative Commonwealth Federation’s (CCF) J.8. Woodsworth
and CPC leader Tim Buck with sowing an expanded concept of
rights and freedoms in Canadian minds.* Penner described
a contest in which the left battled reactionary
Conservatives, with King vacillating in the centre under
pressure from liberal Liberals.*® He noted the
contradiction between the CPC’s political need to espouse
freedom in the Stalin years and beyond, and the party’s
loyalty to Moscow.*® Joan Sangster sidestepped these
issues in her history of women in the political left. Their
freedom hinged on the progress of the "woman guestion®
within CCF and CPC circles, a path to liberation from
gender oppression.®®

CCF histories exalt in the party’s efforts to instill
a strong civil libertarian ethic into the Canadian polity.
Grace MacInnis canonized her father, J.5. Woodsworth, as
Parliament’s Christian socialist "conscience,” a radical
shaped by Social Gospel thinking and clashes with
authority.® Kenneth McNaught analyzed the complex union
of Christianity and socialism in the political "prophet’s®
world—-view. He deemed Woodsworth’s "battle against the
demands of institutional conformity® as the basis for his
defence of individuals against collectivities.®
McNaught depicted the MP as a tenacious vigilant who
"flooded the pages of Hansard" with case studies of

repression and demands for the disallowance of cffensive
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legisiation.>

Christian socialism, humanism and the desire to shape
a sovereign constitution united Wocdsworth with F.R, Scott
and Frank Underhill, founders of the League For Social
Reconstruction. Michiel Horn studied the LSR membership’s
influence in the CCF, evident in the drafting of the
manifesto and Scott’s later role as the party‘s national
chairman.® By its very existence, the politico-
intellectual LSR-CCF connection injected dynamism into the
civil liberties movement. New Democrat Walter D. Young
contended that Yno party had a more enviable reccord in the
defence of civil liberties,” but he took the political view
that the CCF needed causes to champion to maintain its
strength as a movement and a party.® He argued that the
postwar decline of overt domestic repression served to
dilute the CCF’s role as the political champion of Canadian
freedoms. The 1956 CCF Manifesto reflected the search for
new priorities.®®

Liberal political writers are loathe to study the
illiberal King-St. Laurent era in the civil liberties

context, and their comments on the Canadian Bill of Rights

are curt and dismissive. They prefer to redeem the party’s
reputation by celebrating the liberalism of Trudeau.”
The term “Conservative civil libertarian® is also

historically an oxymoron, thus Canadian Bill of Rights

architect John Diefenbaker was exceptional. In his 1963
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study of the Renegade, Peter C.Newman noted that the
"Chief’s® liberalism cost him the support of old guard
Toronto Tories.® Newman stressed the propaganda value,
or "political saleability® of the Bill, but argued that
like Diefenbaker, the well~-intentioned statute was so
oversold that even its "limited influence" dissipated.®
Diefenbaker claimed more credit and glory in his two
volumes of memoirs.*® A self-styled champion of
individuals against "powerful establishments," he
attributed his humanitarian beliefs to his exposure to
rampant discrimination against prairie immigrants and
dgcades of defending social underdogs as a criminal
lawyer.® Diefenbaker viewed the Bill as a personal
proiject born of his principles, crafted in his mind, fought
for in Parliament, and passed as Prime Minister. He
insisted that his 1957 ®clarion call® for freedonm
safeguards was new to many peocople and, ignoring
Saskatchewan’s 1947 Bill of Rights, claimed that his work
set a standard for the provinces.®® As a monarchist, he
revelled in his maintenance of Parliamentary sovereignty, a
sore point for proponents of a entrenched charter. His
departure from the British-Canadian Conservative tradition,
in introducing a statutory bill of rights, confirmed the
ascendancy of liberalism in the Canadian polity - a change
to the status guo loathed by right-wing Tories. As a

politician, Diefenbaker tied the advance of the civil
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liberties movement, capped by his Bill, to the overthrow of

the Liberals.®®
E ]

Intellectual historians and political philoscophers
address the shifting trends in Canadian thought which drive
the constitutional debates, judicial interpretations and
political contests considered by the first schools. These
writers are gripped by the concept of liberalism or liberal
individualism, and they regard the early civil liberties
movement as both a product of the postwar elevation of this
ideclogy, and a reason for its dominance. Reconsidered as
an early intellectual, Trudeau focused on the failure of
liberalism to take hold in postwar Quebec. In philosophical
sermons first printed in Vrxai (1958), he censured the
willing "slaves" to the Duplessis regime, and viewed this
as a problem of culture, clericalism and nationalism which
could not be remedied by a bill of rights or Supreme Court
decisions.®** A supporter of the democratic agenda of the
Rassemblement and Union des forces democratiques, Trudeau
advised readers of their right to obey an authority, but
condenned conformity through a duty to “God, Providence, or
Nature."™® His just state was a "servant®™ helping
individuals to fulfil their potential.®®

Taking a position antithetical to Trudeau’s, George
Crant raised an isclated conservative voice within this

school. His 1965% Lament For a Nation included a

condemnation of Diefenbaker’s elevation of the primacy of
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individual rights over French-Canadians’ collective right
of nation. This conformed, in his view, to za modern Trend
to universalism and enlightened humanism, whereas Canadian
federalism hinged on a racial "particularisa® z2lien to the
Bill of Rights.® Associating the Bill with the American
guest for social homogeneity, Grant decried it as further
evidence of Canada’s decline as a sovereign state. He
articulated the conservatives’ problem: opponents denounced
their arguments as attacks on the goal of individual human
excellence.

Anglophile Methodist, Arthur R.M. Lower, aimed to
reinforce the values underlving his concept of democratic

liberalism in Thig Most Famous Stream (1954). He extolled

a Canadian spirit of liberty stemming from Christian
values, British traditions and the ®"genius® of flexible
federalism.*®® Lower bound the civil liberties movement
to the advance of Western liberal thought and promoted
gld-fashioned® political liberties as the basic freedoms
which put all others within reach.®® W.L. Morton returned
to the famous stream in the 1974 Lower collection, to find
it polluted.”™ He traced the mounting authoritarian
strain in the liberal tradition, apparent in the
government’s forsaking of the rule of law and dictates of
conscious during, and after the war.” Morton believed
Canadians a dispirited pecple in their acceptance of the

state’s use of extracordinary powers, but lauded Scott and
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the "most hopeful development® of -judicial review.’® He
approved of Canadians’ choice of a bill of rights over past
safeguards ~ only in memory was Parliament representative
and rights-conscious.”

Lower protégé, Ramsay Cook, concurred with this. From
his examination of the strength of World War II liberalism

in the shadow of the War Measures Act, he drew the caution:

beware majority opinion, public hysteria, and the
“democratic faith of political leaders.¥’* Cook’s
colleague, Michiel Horn, reached further back to a 1931
“free speech" letter to frame the early intellectual
support for liberties raised in reaction to repression.
Sweeping police actions made "radicals® out of sixty-eight
University of Toronto academics, including Frank Underhill.
Their protests sparked public discussion of freedom of
speech, and, due to an angry university board, guestions of
academic freedom.’® Horn believed this struggle to be the
catalyst for the emancipation of the concept of academic
freedom from its cloistered institutional confines, and for
increased academic involvement in politics and public

debate.,”™
ko3

The first schools take the skeleton of the early civil
liberties movement and clothe it. The fleshy human struggle
at the base of social change is the meat of historians who
are interested in, or identify with this period’s
unpopular, repressed minorities. Social historians survey
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street fights, protest meetings, internment camps and court
views from the docket, acknowledging fear, anger, racism
and the illusory nature of majority tolerance. They elevate
the role of Canada’s persecuted peoples in driving the
movement forward - thelr troubles and efforts made Jjurists,
politicians, courts and society see the need for new,
substantial safeguards. A sub-group of students of the
state’s treatment of dissent call attention to illiberal,
unaccountable state mechanisms operating beyond the
constitutional pale, a line of gquestioning which curves
into the jurists’ proximity. These analysts advocate
greater vigilance against covert methods of repression.
Shifts in the minority group-state relations which
frame civil liberties issues are highlighted in works on
pacifist or controversial religious sects. Quaker Arthur
Dorland attested to the increased politicization of his
group in its assumed role in securing wartime safeguards
for freedom of conscience. Through their organization of a
World War II alternative service program, the Quakers
gained qualified state and scocial acceptance, whereas some
sects considered the scheme a new form of repression.”
George Woodcock and Ivan Avakumovic studied the Doukhobors,
who gained their basic freedoms only after conforming to
state norms in education, marriage and other practices. The
violent protests of the anti-state, anti-material "Sons of

Freedom" faction tested the definition of acceptable
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dissent, and splintered the Doukhobor community.”

Studies of the Jehovah’s Witnesses reveal the
prominent role of religious ¥rebels™ in the early movement.
Riled at Schmeiser’s view of Canada as an historically
freedom-loving nation, Witness scholar James Penton argued
that his community forced changes to the status of
liberties, and he recounted a history of cracked heads,
jail terms and legal warfare as evidence.”” To forward
Jehovah’s law, the Witnesses worked the courts to end their
repression under Duplessis, the Catholic hierarchy and
wartime alternative service; the blood transfusion fight
continues. It is ironic that so anti-institutional a sect
emerged a strong crafter of constitutional guarantees for
freedom of worship and speech. While not disputing the
worth of these freedoms, Québécois historian Michel Sarra-
Bournet contended that Quebec’s homogeneous society feared
the proselytizing strangers in its midst. The Church
reacted, the public backed the Church and Duplessis took
the shrewd politician’s course.®® Sarra-Bournet detailed
the camps which formed around L/’Affaire Roncarelli (1986)
to make it a contest between Catholics and Protestants,
Francophones and Anglophones, Quebec nationalists and
federalists.®

Legal scholar and historian William Kaplan reinforced
Penton’s contention that there was Yabsolutely no guestion®

that the Witnesses’ faith and life work would continue
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despite Quebec’s hostility: repression acted as a veast to
their activities.® The state ultimately lost the contest
and with it, a larger Jjurisdictional power struggle.®® 1In

State and Salvation (1989), Kaplan dissected the

interliocked forces of hysteria, intolerance, personality,
“practical® federal politics, and ¥political cowardice®
directing the Witness experience.® He placed their
struggle within the greater framework of legal,
constitutional, and social developments. Kaplan raised the
vital point that causes do not change, only perceptions of
rights and right causes as a condition of social cost, or
the "degree of freedom society felt it could afford.¥®®
He warned against trusting in limited statutes and public
tolerance to safequard freedoms - a caveat germane to the
Japanese-~Canadian and Communist experiences. The upholding
of civil liberties depended on constitutional law and the
continued activism of people.®®

Canadiane now condemn the wartime evacuation,
internment and subseguent deportation of west coast-
concentrated Japanese Canadians as a repellent mistake.®
Patricia E. Roy, Ann Sunahara, Ken Adachi and Peter Ward
established that these measures derived largely from white
British Columbians’ nativist racism, the complex
psychological and sociceconomic fears of Asians as
competitors and an alien "other® within the community.®®

Local politics, propaganda, and the workings of federal-
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provincial relations transiated intolerance into legal
repression. The severity of this repression, Adachi
argued, inspired the postwar public to guestion the use of
"naked executive powers."® Once aware of Hitler’s "final
solution,”™ the holocaust, Canadians felt shawme at their
treatment of a community guilty only by race.

In The Enemv That Never Was (1976), Adachi conveyed

the vital strength of the ethnic community’s internal
organizations which, with the steadfast support of
mainstream liberals, made a success of the campaigns to
halt the deportation scheme and win some compensation.®
These same voices called for a bill of rights. According to
Ward, idealism and "liberal internationalist rhetoric®

silenced the nativist cry, White Canada Forever (1378).%

He gave most of the credit for the postwar easing of
tensions to the efforts of white civil liberties
organizations aligned with protestant churches and a vote-
hungry CCF. In terms of social costs, white union and
business leaders could afford a more liberal outlock as the
threat of competition receded.®

Analyses of the experiences of rank-and-file Canadian
Communists belong to a nascent historical genre propelled,
for the most part, by an intellectual backlash at closed
processes perceived as repressive, or potentially abusive.
These writers scrutinize the broad implications of

ideclogy~-based legislation and police action, state

24



surveillance, and covert tactics of intimidation. Lita-
Rose Betcherman is one such scholar and she gave a scathing
critique of the politico~legal elite’s interwar treatment

of YReds™ in The Little Band (1982). She argued that the

CPC shook the establishment, and "the lion responded with a
roar” of conservative hostility manifested in the Criminal
Code’s Section 98.°° Greg Kealey’s work on the RCHP
Special Branch revealed that bodv’s early obsession with
communism. Morecver, his documentarv evidence outlined the
role of inside agents and the British-Canadian intelligence
system in frustrating dissent, and with it, political
freedom.®*

According to Larry Hannant, an anti-Communist mindset
in several state guarters hastened the construction of an
Yinfernal®™ security screening machine. By 1945 the
operators of this system had the methodology, technology
and power to regulate the actions (and politics) of
countless Canadians, a process defended as necessary to
determining lovalty.® Reg Whitaker was critical of the
King administrationfs designation of Canadian Communists as
disloyal following Stalin’s pact with Hitler. This resulted
in a CPC ban and internments carried out under the Defence
of Canada Regulations.®® Collectively, these works
establish the base of anti-"red®" hostility and persecution
which influenced the complex postwar curtailment of their

pelitical and career freedoms.
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With the Cold War’s apparent abatement, new
researchers, many working in the media, entered formerly
taboo areas. Merrily Weisbord and CBC radio producer Len
Scher used oral interviews to give a voice to left-wing
Canadians acquainted with Cold War intimidation and the
loss of liberties, often by secretive means. In The

Strangest Dream (1983}, Weisbord paid close attention to

the Gouzenke episode, or series of incidents which gave the
state an excuse to expand its screening services and,
Hannant suggested, forced a first official acknowledgement
of the system in place.® The conduct of the spy trials,

in which habeas corpus and other legal guarantees were

denied, provoked the legal community to take a hard look at

civil liberties issues.® Scher’s Un-Canadians (1992)

provided a medium for the anger of people whose Cold War
memories include blacklisting, lovalty checks and
"unofficial®™ RCMP visits.®

Reporter John Sawatsky exposed the extent and nature

of the RCMP’s regulation of socliety in the Men in the

Shadows {(1980). He demonstrated that Cold War surveillance
and screening processes affected more than the freedoms of
civil servants and government applicants. Suspected
Communists, homosexuals, alcocholics and others not
conforming to the state ideal risked arbitrary job
dismissals without recourse.*®™ Reacting to the 1984

Canadian Security Intelligence Act, Michael Mandel
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confirmed the RCMP security force as reactionary to any
left-wing protest or dissent, and suggested that in no
period of social upheaval does the law offer protection for
freedom of expression.*® Scher’s colleague, James
Tittleton, linked the RCMP surveillance mentality to the

stance and actions of U.S. institutions. In Tarcget Nation

{1286) he detailed this association and its implications
for the sovereignty and freedom of Canadians living under a
U.sS.~dominated security network.*®®

Contributors to Dissent and the State (1989) reworked

some of these themes. Examining the interplay between
dissent and national security, legal scholars John Whyte
and Allan Macdonald argued that dissent is fundamental to a
democracy, and designated the categorizing of protest as
automatic Ysubversion” the real menace.'® They concluded
that in the interests of Cold War national security, state
institutions became "inaccessible structures® divorced from
the legal fold of constitutional law, and gquestioned
whether there is a remedy.*®™ Elizabeth Grace and Colin

Leys explored ¥subversion,® and found it a concept and term
valuable to any state wishing to render the ideas and
actions of dissenters illegitimate.' Reg Whitaker locked
at the conseguences of Cold War surveillance to the
political and social left. He condemned the CCF/NDP for
damaging the left’s potential by cooperating with the state

in defining acceptable limits to dissent.®**
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Michiel Horn’s 1989 study of "Academic Freedom and the
Dismissal of George Hunter® was important in its attention
to the negation of civil liberties in the private
sphere.*®” Personal and Cold War animosity prompted a
university board, armed with legislated discretionary
powers, to fire the Communist-associated Hunter with little
debate and no right of appeal.*® Pulled from "near-total
obscurity,” this episode opens up discussion on the
curtailment of individual freedoms by virtually autonocmous
self-governing bodies whose legislated powers place them
beyond public accountability.'® Horn used the firing,
and the inability of Hunter’s supporters to halt it, to
stress the precariocus position of individuals lacking
support from a competent, empowered watchdog organization.
Academic freedom did not benefit from the minimal civil
liberties organizations in 1948.**° Experiences such as
Hunter’s beg further research, and analyses of the safety
of individual freedoms within the realm of private powers
must be established as vital field within the

historiography.

That challenge is taken up in this case study of the
LSBC’s exclusion of Gordon Martin from the profession of
law, a clear negation of his civil liberties by a private
body autonomously exercising legal discretionary powers.

Jurist Thomas Berger touted it as "perhaps the best known®
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example of a Communist Canadian being denied access to a
profession.** Until now, however, scholars chose either

to ignore, or give only minor consideration to the case and
its implications. For example, F.R. Scott and Donald
Schmeiser made brief references to the BC Court of Appeal’s
decision on Martin, but their interest resided elsewhere.
The jurists wanted to celebrate the comparative fairness in
the judicial attitude and approach of the Supreme Court in

Smith & Bhulsnd Limited v.R.(1953).*** In that case a

majority (including Rand} ruled that the Labour Relations
Board of Nova Scotia exceeded the limits of its discretion
in refusing to certify a union with a Communist secretary-
treasurer .

Jurist Irwin Cotler examined Martin’s LSBC exclusion,
but only as an example of the state’s interference with
associational freedoms, his main concern. Gordon Martin
received personal attention in the memoirs of his
contemporary, Harry Rankin.*™ Despite the wvalue of the
insider memories and opinions, however, Rankin offered more
judgment than critical review, and his priority was to tell
his own story. Reg Whitaker and Gary Marcuse dedicated

roughly two pages of thelr 1994 overview of Cold War Canada

to Martin’s ordeal, approaching it as a prime example of
victimization - a man lost his fundamental rights because
of his politics.*™® These reflections on Gordon Martin

and his case are noteworthy, but they are not enough.
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There is much more to the history, and it is too important
to write off in a few pavagraphs or pages.

This work is a legal history in its attention to the
internal structure of the profession and its relations with
the state which sanctions its self-government. The case
raises guestions about Jjurisdiction over civil liberties,
not in federal-provincial terms, but in relation to the
authority of a professional government forming a state
within a state, one which precedent placed beyond review by
the courts or the public. The twist to the Martin affair is
that it concerned the professional community committed to
justice, accenting the double~edged nature of law: it is
fundamental to the security of basic freedoms, but evolves
from, and protects, established interests.

As an intellectual history, Martin’s case demonstrates
the interplay between three competing ideologies. This
study’s close look at the protest on behalf of civil
liberties reveals some interesting components to Canadians’
postwar liberalism, and allows a practical assessment of
the strength of this ideclogy when put to a Cold War test.
The Marxian-socialism of Martin and his peers is juxtaposed
with the liberalism of civil libertarians and the
conservatism and elitism of the legal establishment. The
dialogue between these groups emphasizes the difference in
their social ideals and contemporary perceptions of the

meaning of civil liberty and democracy.
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Martin’s exclusion stemmed from a clash of both
ideclogies and politics in that he was damned as much by
his LPP membership as his Marxist beliefs. Therefore, this
examination retains some gualities of a political history
by outlining the provincial politics of the era, exploring
the party affiliation of the legal elite, and assessing the
use of professional powers in political warfare. The LSBC
governors’ condemnation of the legal LPP as illegitimate,
and the reaction of political elements to that
pronouncement, conveys the practical status of the LPP.
Martin’s ordeal is also contemplated as an act of political
repression against a member of a unpopular minority. The
intent in incorporating a social historical approach is to
open up new avenues for discussion on the treatment of
internal dissent and external challengers by a private body
allied with the state.

Thus, in recognition of the complexity underlying this
case, the search for understanding takes priority over
placing the study in one historical category or making it
conform to a single method of inguiry. This work draws on
the approaches to the early civil liberties movement
advanced by each of the four historiographical schools. If
this is an innovative approach, it is a necessary
innovation as evidenced by the limitations of the existing,
albeit cursory, analyses of the meaning of the Martin case

and its implications. Furthermore, the creative, multi-
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faceted nature of this study allows it to be of use to a
wide range of scholars: it is liberated from the
constraints of narrow historical interpretation.

What follows, therefore, is more than an account of
Gordon Martin’s experience, although his story is
significant. In Chapter Two, the channels of authority
within the Law Society of British Columbia and the
legislative foundations of its powers of self-government
are established. A profile of the key decision-makers in
the case puts this power structure into perspective.
Chapter Three charts Martin’s path towards a legal career
and the ideclogical and political circumstances which
caught the Benchers’ attention. To set a foundation for
analysis, Chapter Four is a narrative overview of the 1948~
50 developments. The fifth chapter focuses on the case as
an act of political repression, and tracks down the impetus
for this action in Cold War-specific influences and the
larger volatility of BC’s polarized society. Chapter Six is
a micro-historical dissection of the protest raised on
behalf of Martin’s civil liberties, with close attention
paid to the factors behind its disintegration. The history
closes with an epilogue tracing precedents, professional

powers, and people.
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CHAPTER TWO - ESTABLISHING THE LEGAL ORDER

An appreciation of the significance of the HMartin case
depends on an understanding of the foundations of the Law
Soclety of British Columbia (LSBC). What power structure
supported the legal establishment, and who formed it?*

This study responds to legal historian David Flaherty’s
call for a pursuit of *both the broad and narrow
dimensions® of research topics to "illuminate the
interaction between law and society.®® Historical detail
is incorporated into a framework of practical and
conceptual relationships. The LSBC’s achievement of a self-
governing corporate structure is considered in terms of the
evolving relations between individual law students/
practitioners, the legal elite and the state. Flesh is
added to the corporate silhouette by profiling thé
Benchers, the Attorney General (AG) and pertinent justices
in place from 1948 to 1950. This profile cutlines the
source and strength of the fraternal professional ethos and
conservative ideologyv met by ideological outsider Gordon
Martin and his supporters. The chapter closes on legal
education and the realization of a UBC law program.

Legal history is a neglected branch of Canadian social
history, according to Greg Marguis. Historians fear to
trespass without legal training and “purists® applaud their

hesitation.® Economist David Stager notes a similar
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avoidance by social scientists with the observance that
existing works are overwhelmingly ‘by lawyers, about
lawyers, for lawyers.’® The historiography pertaining to
both the federal and provincial legal realms supports this
comment. Academics are starting to re-evaluate legal
history in a broader social context, but few loock at the
1930 to 1960 period.® Joan Brockman outlines the historic
struggle of women and visible minorities to enter the
provincial field of law, and Wesley Pue follows the course
of legal education in the province.® However Alfred
Watts, Q.C., M.C. remains the principal chronicler of the
evolution of the profession in BC. His approach is largely
commemorative.” By assessing the nature and role of the
provincial legal order, therefore, this study stakes a

small claim in the legal history frontier.

In 1950, Dean MacDonald of Dalhousie University’s
Faculty of Law promoted the exceptionality of the vocation:
Law is a profession in the sense of being a body
with a special status before the law, an exclusive
function in the administration of Jjustice, and a
corporate responsibility to see that the conduct
of its members is consistent with the monopoly of
work and autonomy of action given it by law.®

The precision of this statem