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Introduction

.-~

The project undertaken in the writing of this thesis
is the explication and clarification of -the philosophical
concept of -legal capacity. "Legal capacity"” signifies
that set of conditions which must be met for a person to
be able "to function as a legal agent. Capacity is
crdinarily assumed to be present until claimed or proven
otherwise, as in the use of the insanity defense. Part‘of
the public's impatience with the insanity defense in
recent years can be traced to a lack, within the body of
the law, of a clear set of criteria for legal capacity.

In this thesis I shall construct 2 philosophical
framework which can specify those conditiens necessary for
legal capacity. ' I shall proceed by examining a different
instance of failure to meet minimum criteria for capacify.
That -is, I shall focus not on the seculér law and the
insanity defense but rather on the canon law and the
conditions i seﬁs for valld reception of the sacraments.
More particularly still, in the canon law there exist
procedures for determining the valid reception of the
sacrament of matrimony. These procedureg allow the
ascertainihg of the status of marriages and the
invalidating or annulling of those in which there has been

some failure to meet the minimum conditions for capacity.

)
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The canon law is of special interest because it allows for

many kinds of failures and, hence, many aspects of capa-\

_city. Therefore, this thesis begins with an examination

of the canon law on marriége. .-
.,  But neither the canon law nor the secular law
provide a philosophical model té explain or account for
legal capacity. ..And yet that is the true task to ° be
undertaken within this thesis. What I shall do in the
body of the thesis is to develop three different philoso-
phical models of legal capacity, models derived from the

recent history of philosophy and applied to the search for

~a set of criteria for legal capacity. These three models

are the legalist/positivist, the inteilectuglist, and the
voluntarist. The legalist/positivist model offers
Criteria A6 for capacity -based o the. conformity of an
agent's behavior to thé requirements of the law. It is a
model based on the work of British ordinary language
philosopher J. L. Austin (1911-1960;; The intellectualist
model emphasizes the criterioq of reason (and sanity) as
being primary in any account of capacity. That model has
been developed from the examination of a number of manuals
of philosophy wused in the late nineteenth and twentieth
centuries in Roman Catholic colleges, universities, and
seminaries and claiming to be based on the work of St.
Thomas Aquinas dating back to the thirteenth century. The

voluntarist model, not unexpectedly, insists instead upon
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the role of free choice as being the ultimate criterion
fo; capacity. That hodel is traced to-Tecent philosophi-
‘cal positions.on the Continent, specrfically to Jean-éaul
Sartre (1905-198C). Each of these models is'épplied to
the particular problem at hand, the'determinatben of the
canonical validity cf a marriage bdééé upon the possession
of each of the partiés of appropriate‘capacity. And eaéh
ls found to be lacking. - While each model offers some
valuable insiq?ts into the concept of legal capacity and
while it may be'sgid that each supplies some of the neces-
sary conditions for any account’ of capacity, no one model
is sufficientrté pgrform the task I have undertaken‘ the
explication of fhé.concept of legal capacity.

-To do tha* I shall have to construct yet' another
model,. one that can include all of the .conditions for
capacity supplied by our pr?vious medels and yet one that
can offer an'integrated and unified theory of capacity.
That model hLas been developed from two different‘and yet
complementary philosophical systems, that of Joﬁn Duns
Scotus, 1late thirteenth-century Fréhcigcan ‘philosopher,
and that of certain trends in nineteenth-century‘ Anglo-
American idéalism, ;pecifically those of Josiah Royce and
Thomas Hill Green. What has resrlteé from the con-
struction of this alternative model for legal capacity is
a redonceptualization of the reason/will relationship in a

way which provides for a theory of the self as agent and
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which dan explain in. a2 much more compréhensive way\ both
. X3 e T

the necessary and the sufficient criteria for legal capa-

-
citv. »

"I conclude bysreturning to the practioa}\gtoblem of

the actnai adjudication of instances of legal capacity or
lack thereof, relating this model to the eanon law Jano
offering some observations about how a philosophical model
can  affect in a positive way the actual practice of the
iawtm What follows ‘from this thesis is the suggestion that
it is only the sort of philosophical model which has been
de;;ioped that can make any sense of the canonical

k.
problem. . The actual practice of ‘the canonﬁlawyets indis

cates that, at least in recent years, ‘their ' practice
.assumes some such sort of model. However, the determina-

tion of whether or not the other assumptions of the canon

law--assumptions about the indissolubility of marriage and
the logical coherence of a state of affairs initiated by
choice but not dissolvable by choice--are justifiable lies
outside the scope of this thesis, although I have ocutlined

the sorts of arguments which can be advanced in support of

those assumptions.

My project is of its nature dialectical. I have
discovered within the canon law on mar:iage elements which
can contribute towards the elaboration of a philosoohi-

cally useful notion of legal capacity. However, I have

had to construct those elements ont of the canon law,

PR
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which contains them only implicitly. Thus, I have offered
a theory derived from the practice of the canon lawyers
which may be wused, perhaps, itself to clarify and
justify--or at least point to areas which need
justification in--the canon law on marriage in the future.
I make no claims about having performed that task within
the scope of the current project, although I think that T

have noted several areas which require further

examination.
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Chapter I. Legal Capacity: The ?&oblem

Whether or not the law spells it out, its
statutes and its defences are constructed
with reference to the premisses of the
nature of the self; how the faculty of
cognition is related to the self's appe-
titive nature, how intelligence is
related to moral sense . .

--Jean Wallace

The Insanity Defence -~

The concept of legal capacity lies at the heart

of any theory of law and 1s a necessary presupposition of

2 . .
any legal system. Although legal systems focus almost

equally on notions of property and person, inasmuch as
"prcpérty" is unintelligible apart from "ownership" or, at
the very least, "use," and inasmuch as none of those
notioas makes ‘anf sense whatsocever unless tiled to
"person," it would appear that the concept of personhood
exercises a logical p;iority in any discussion of the law.
And "legal capacit§; is one aspecﬁ of legal °~ personhood;
indeed, it is the focal concept. To possess legal
capacity, ‘that ié,-tb be "capab;e according to law"” means
to be a legal agent, one able to function within the
framéwork of a legal system and able to order his life and
his social relations within that framework.

This concept of legal capacity, although a founda-

tional pfinciple of all legal sys;ems; is a philosophical
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presupposition largeiy ignored while at the same time
uncritically accepted by those concerned with the actual
practice of law. It serves as an assumed (although often

unjustified and usually unarticulated) premise in md%t

'instances- of judicial decision-making. Part of the
<

purpose of this thesis will be to render that premise more
explicit by means of a detailed philosophical analysis of
the relation of persons to the law and of the sense in
which one can be "capable according to law."
Specifically, this thesis will address the probiem of
defining legal cabacity as it relates to ;he- contracting
of marriage. More specifically still, énd'for reasons
which will become ‘evident by the end of this chapter, the
problem of legal capacity will be gaégawed funiger to a
discussion of the requirements of légal capacity for con-
tréctihg marrlage according to the provisions of the canon

-

law.

The legal profession is not of much help in coming

to any real understanding of "legal capacity." Black's

Law Dictionary, c¢iting a2 Georgia decision,l describes it

as "the atiribute of persons which enables thém to perform
civil or juristic acts." This entails "ability" and "an
intelligent perception and uﬁderstanding." Further, to be
"capable" means to be "susceptible, ccmpetent, qualified,
fitting; possessing legal power or capacity." A popular

Canaéian legal sourcebook? further defines capacity as

N
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"the legal ability to do something or be responsible for
some act, as opposed to the physical or intellectual
capacity to do so (the legal competency to enter intec a
contracty." That work does not bother to elaborate much -
more on the significance of the difference between "lggalf
ability and those other sorts: However, 1in this defini-
fion there first appears the notion of responsibility.
To be "capable according to law" is to be re5ponsible ﬁor
some @ctions or sets of acti;ns. It may be concluded frém
this that legal capacity entails in some way or another
the possession of a particular péychological configuration
conducive to that sort of responsibility. One of the
pufposes of this thesis will be to clarify the relation-
ship between various -psychéiogical elements--focusing .
especially on ihtellection and volition. This will be
achiesved by means of an historical exploration-of various
phi}osophical arguments about the nature of those
elements. What will then be examined is the relationship
between intellection, wvolition, social relationships and
iegal agency. I shall argue that any concept of legal
capacity will have to include not only a concept of the
self as an integrated unity of diverse elements but also a
conce?t of a social self, one who develops as a legally
Eapabie person within social relationships and one ‘whose

legal capacity is intimately bound up with = those
relationships and the other individuals who are party to



them.

_ It is the additfonal purpose of this thesis' to
'suggest that certain practical problems arising in the
administratioﬁ, of the law are actually rooted in this
deeper and nmore precisely philosophical . problem--a
conceptual confusion in the undefétanding 0of what
cbnstitufes "legal capacity." The only way to rid our-
selves of those practical problems is to peffo&m a task
appropriate to the philosopher of law rather thén to .the
lawyer or judge: to examine the presuppositions- ané
models of 1legal capacity according to which Furists
operate and to reconstruct those models in such a way as
" to provide persons engaged in the practice of law with an
appropriate theoretical foundation for their work.

Models " of legal capacity attempt to relate certain
diverse concepts such as act, project, purpose, reason,
will, and intention. Each of these concepts is
intimately, although not always clearly, related to the
concept of the self. And in any discussion of the law,
this self is of necessity a social éelf-—one which stands
in relatiod to other selves and to the legal community.
That these are philosophical issues goes without saying.
That we need, then, to turn to philoscophical models
follows from this. But what we first need to do is
examine some of the assumptions and definitions offered

by the legal profession.



As indicatgd above, the problem of legal capacity is
intimately tied to the problem of legal personhodd. "The
technical legal meaning of 'person' is a sﬁbject of legal
rights and duties."? More preciéély, a person is "a man
consiaered according to the rank he holds in society, with
all‘ the rights to which the place he holds éntitles him,

and the duties which it imposes." (People v. R. Co., 134
N.¥. 506, 31, N.E. 873.) We shall restrict our inquiry to
the problem of natural persons, i.e. human beings, and not
artificial persons such as corporations which also- count

as legal persons. Persons are generally assumed to be

: -
"capable" in the ordinary course of affairs insofar as

they are able to operate without serious difficulties in
the legal community. The law provides structures and

outlines for a social order within which human beings can
; o

act together, first of all, to achieve common gocals and

are guaranteed, secondly, the freedom to pursue their own

individual goals.

- legal systems represent attempts to
locate principles of creative limitation.
As Hegel thought, such principles are as
much positive as negative for in limiting
some 1lines of development, others are
fostered and law, indeed, is the condi-
tion of freedom in so far as freedom
requires order . . . The object of a
legal system is thus to determine under
what rules the most acceptable set of
human possibilities will arise. "Most
acceptable" here must mean the set which
most clearly advances human society
toward the social ideal. The social
ideal  is, by definition, the state which
everyone would want were he to achieve

»
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1.4
So the law exists, at least to a large measure, to allow
persons the ability to pursue theit possibilities both
individually and collectively, to realize their goals and
themselves through their activity. The whole question of
legal capacity enters, again, not in the normal course of
affairs where persons freely act within the framework of

the law to achieve their purposes. Legal capacity is

presumed in those,“ the majority, of instances. The real;

l‘

‘need for a clarification of the concept of legal capacity
arises in situations where persons fail to achieve common
goals or fail even to agree on the proper pursuit of those
goals. That is, questions about legal capacity are seen
most acutely in instances of conflict.

" The Anglo-American law assumes a number of things
about persons in their normal condition. It assumes that
people are responsible for some of their states of mind,
that <hey are responsible for their actions as well (at
least for those connected with states of mind for which
they are responsible), and that persons must answer to
their community for thair failures to abide by the laws of
that ccmmunity.5 Further, it appears that the law is
based upon a concept of action which. is teleclogical,
which suggests that actions are end-directed. Legal capa-
city in that context must entail, then, a number of

things. An actor, first of aii, 1s a causal agent. He is

FE N,



somehow related to and,.more precisely, identical with his
intentions. His intentions can be manifested in the
'}éxternal world as acts which bring about a desired state
of ;ffairs.' These actiohs are directed towards some end.
They, 1lika thoughts, -have duration and continuity. And,
finally, the actor rétéiﬁs'an.identity throughout a series
of :intentions and acts. Inéeed, it is 1 some sense—
precisely this series of intentions and--acts which
actually constitutes the actor's identity.6 Legal capa-
city réquires both the continuity of mental states and of
actions, and the-approptiate cohesiveness and correspon-

dence of the two.._

Our law presupposes an ordered world, it
presupposes purposive behavior, a moral
world and agents in it which are, above
all, rational beings who act with ends in
view and who acg, moreover, in the licht
of moral codes.

Our law presupposes as well as regquires capacity.

The law presumes and presupposes, then, legal capa-
city in persons. But, as stated above,8 it fails to
define that capacity very well. Capacity has something to
do with persons, actions, intentions, reason, will, ends,
and the relationship among them. The practical problems
generated by the misunderstandings and confusions over the

~
interrelationships of all of these concepts are manifested
in every area of the law, statutery and common. The
statutory law, for the most part, is not immediately

helpful in any attempt to clarify the concept of legal

ey
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capacity. The statutory law operates, it seems, from a
model which may well otersimplify tike relationships listed
" above. The philosophical model underlying that law is
pfimarily what I shall term a legalist or positivist
model. It offers only an impoverished, because incom-
plete, account of legal capacity which ties capacity oo
closely to behavior without sufficient” appreciation of
intentions and purposes. This position holds ultimately
that.the proper performance of an action alone gquarantees
its status as legally wvalid. One's frame of mind matters
very little, if at all, és long as cne is nqt insane.

The common law, of course, is not the.law created by
acts of the legislature but is comprised of rules of
action deriving their authority from customary usage. In
particular, it is that body of law and juéistic theory
which originated from the unwritten law of England. As
such, to search out a concept of legal capacity in the
common law would be to search thfough years and years of
precedents and derive a model "from scratch.” That is a
possible avenue of procedure, but one which would enta;l a
major project which would most probably best be undertaken
by a legal expert working together with a philosopher.
Let us assumé, instead, what seems to be fairly certain.
In both the United States and Canada, we find ourselves
ruled ‘by some conjunction of the statutory and the common

law. That being the case, and inasmuch as the common law

13



is not written, it seems £hat ta search for a model of
legal capacity within the common law would be unproductive
at two levels. ?irst, we would be creating a model for
which there is even less obvious evidence than we have in
the case of statutory law. Secondly, if the model that we
. could create from the common law resembles that within the
gtatutory law (as we would expect it mighti' due to their
.combined existence in our flegal system), we would find it
also to be inagpropriate inasmuch as it would replicate
the inégmplete character of its statutory counterpart.
That‘isz Jit too most probably would rely oﬁ a model tying
capacity primarily to behavior. After all, that is pre-
cisely what precedent is: patterns of érior behavior and
performances.
That leaves us with another option, one which seems
to be more promising. I have chosen to focus on the
" notion of legal capacity as it appears in the canon law.
Among the functions of the canon law is the prescription
of norms to be followed to ensure the valid feception of
sacraments. The negative corecllary of that function is
the judgment of failures at the level of valiéity. It is
at this level of the adjudication of such failures that
the concept of legal capacity becomes significant for,
“obviocusly, 1f a person lacks legal capacity, he cannot
meet the requirements for valid reception\ﬁf the sacra-

ments. what makes this more fruitful than the model in

14
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'the civi} law is the number of.ways open, within the canon
law, for failure. More specifically, failure is possible
not only at the level of performance (behavior), but also
land equally at the level of intention. The canon law,
that is, may be more sensitive to the whole array of
competing concepts which fall within the scope of "legal
capacity." '

- Specifically, I shall examine the concept of 1legal
capacity in the canons dealing with the réception of the
sacrament of matrimony. The phileosophical paradigm exhi-
bited in the canons cencerning marriage offers a far
richer conceptual model than does the civil law. For
example, canon 1095 on matrimonial consent states, "The
following. are incapable of contracting marriage: 1. those
Qho lack sufficient use of reason, 2.. those who suffer

.from a grave lack of discretionary judgment . . . , and 3.
those 'who, because of causes of a psychological nature;"
are unable to assume the essential obligations of mar-
riage." There is far more to work with here than. in the
similar c¢ivil definition of consent as "a concurrence of

wills."?

Finally, this issue holds far more practical
interest for the canon lawyer than for the civil lawyer.

10

As we shall see below, the secular law has a number_-of

-~

procedures available to sever the marriage contract.

These are, on the whole,” formal procedures and relatively

15 .



simple. Because of the'complexity of the models of legal
capacity evident in the canon law, however, the breaking
of tﬁe marriage bond is_a much more difficult procedure.
In recent years the determination of the validity of
marrlages has been the major preoccupation of Church
tribunals. The increasing number of failed marriages has
led to an incrgased'number of requests for declarations of
nullity (commonly and collequially referred to by the
laity as "annulments," a term not found in the Code of
Canon Law) of those marriages, the canonical procedure by
which it is declared that the union in question did not
meet the requirements for the valid reception of the
sacrament of matrimony. .In many cases that would mean
that no true marriage ever existed because of a failure of
at least one éf the parties to be "capable according to
law." This increase in requests for declarations of nu}-
lity has led to a need to reexamine 2 whole range of
concepts at the core of marriage legislation in order +to
ascertain where and how failure occurs. In short, a
Ccritical evaluation of the concept of legal capacity might
shed some light on the practical issues at stake in
attempting to decide on the validity of a failed marriage.
But before we can turn to our discussicn of ‘legal
capacity, we must <clarify one further premise. that
affects all that we say about the canon law on mafriage.

The entire problem of legal capacity as it relates to the

16 v



adjudicatién of marriages rests on the belief that sacra-

mental marriages are indissoluble, i.e. permanent, as long

as the parties to the marriage are baptized and the mar-

riage is consummated. If permanent, tﬁey cannot be broken

for any reason whatsocevert— Divorce with a subseguent

remarriage is not possible. Hence the entire."annulmént"
’__//”bqpcedure within the canon law serves to ascertain which
marriages were, from the beginning, valid and thus indis-
soluble marriages and which failea in some way to meet the
necessary criteria and were therefore no£ truly marriages
at all. "Marriages" of this second sorf can be annulled
and the parties to them may remarry. what wi%l;be sug-
gested during the course of this thesis is thatnone éf the
major causes of invalidity may weil be a failure 6f one or
both parties to be legally capable.

But, again, that argument rests on the premise
stated above that @ marriage entered into by two baptized
persons who are legalij capable and who have manifested in
the appropriate and prescribed manner their consent to the
marriage is indisscluble. While a thoroﬁéh examination of
that premise falls Sutside the scope of this thesis and
would, indeed, require a major project of its own, scme
general explaﬁation of the arguments for indissolubility
will be helpful as a foundation for the further argument I
shall be developing. Furthermore, the question of indis-

solubility illustrates one other feature of marriage

. '. : 17
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'significant. not only to the canon lawyer but also to thg
theologiaﬁ and philosopher. The canonical model .S%’
marriage presupposes what one might call a "metéphysical.
state"” theory of marriage. The exchange of consent which
initiates marriage also initiafes a. new community--a
family--whose reality transcends that of the individuals.
within it. A new state is brought into being whose
reality is more than the sum of the individual members/
within it because its reality continues despite their
individual demise. That is, a family, regﬁgsented by a
family namé, takes on an identity thét continues into the
future although the new individual family members are no
longer the ofiginal ones. This does not mean, of course,
that such a community could exist without its individual
members, nor does it entail that the existence of the
family is mofe important than the welfare of its
individual members. The point of this theory, rather, is
that the existence of the individual and the existence of
the family' are inextricably bound together so that
individual identity is a product of that family. Ané that
family is'permanent, especlally once children have been
born into it. That explains, perhaps, the Church's
traditional insistence upon the value of children and
emphasis upon the procreative aspect of marriage. In any
case, what follows from this "metaphy;ical state" theory

of marriage is the belief that marriage is of its very

18



nature indissoluble. , . _

One m{éht divide arguments for indissolubility into
three general clésses:f moral,-theological/scriptural, and
philosophical/metaphysical. while the latter will concer
us most directly, the other two c¢lasses are no
unimportant.

The moral argume;t for indissolubility is related to
other sorts of moral commitments baséd Vdn/ promises.
Marriage is the promise of two persons to take one another
as partners, to "love, hondr,‘and cherish" each other in
2ll circumstances of life ("for richd%éﬁ for poorer, in
sickness and in health") forever ("until death do us
part"). B§ making this promise, two persons acquire
certain moral and legal obligations to each other and they
also aéquire certain moral and legal advantages. Promise--
making is a serious business because it is social;
promises are made to others who then reorganize their
lives around the expectatiqn‘that promises made to them
will be kgpt. And the promis;-ﬁaking of a marriage is a
mutual, two-way promise. Expectations are raised on each
side, and each party to a marriage has the moral right to
expect that marriage to continue. Although important,
this moral argument fo; indissolub;lity cannot suffice
unaided as a demonstration of the indisselubility of

marriage. Promises are serious, but promises can Pe

broken for serious reasons, usually when some other value
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is. thought to'outweigh the value of keeping the promise.
That is, whilé'we may have a general obligation to keep
ou;*7§fomises, it is not an absolute -moral obligation
transcending all others. Furthermore, it may be
?equesﬁing too much of human beings,. es?ecially in these
da¥§ of seventy—yéar life expectancy, to 'ask them to
promise anything "forever,"™ or even until "death do wus
part.” That may have been a less unreasonable promise
when one expected that death would claim one of the
partners within fifteen or twenty years of the marriage.
;Ih any event, the moral argument for indissoiubility may.
be necessary but is not sufficient.
A second sbrt of argument for indissolubility is of
less ‘interest to the philosopher than it is to the canon
ﬂzgwyer, and that is the theoclogical or scriptural argu-
ment. According to this argument, marriages are indis-
scluble because they represent the union of Christ and his
Church, a wunion which is permanent and eternal. Christ
referred to himself as the groom in Matthew 9.15. He
denied@ the possibility of divorce and remarriage in
Matthew 19.3-9 by quoting Genesis 2.24 ("That is why a man
leaves his father and mother and clings to his wife, and
the two of them become one body.") and adding, "Thus they
are no longer two but one flesh. Therefore, let no man

separate whét God has joined.™" He conclﬁégg (Matthew

19.9) that "whoever divorces his wife and marries another
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commits adultery." The same theme, , in almosf identical
words, 1s echoed in Mark 10.2-12 and Luke l§.18. Finaliy,_
St. Paul in his letter to the Ephg;ians 5:22733 develéped
this concept even further. He began py admonishing wives
to be submissive to their-ﬁusbands as the Church is sub-
pissive to Christ, its groom, continued by quotigg Genesis
2.24, and finished by saying, "This kGenesis 2.24) is a
great foreshadowing; I mean that it refers to Christ and
the Church. - In aay case,- one should love his wife as he
ioves himself.” The canon law has developed at least in
part from reflection upon these scriptural elements and
commentaries of theologians; popes, and Church Fathers
upcn them. One cannot understand the development of the
concept of indissolubility without considering Scriptu:e;
but Scripture alone does not provide a conclusive argument
" for the philosopher. -

Thus I turn to a b;i%f examination of the form which
a philosophical or metaphysical argument for the
indissolubility of marriage might take. Again, what I
shall provide here is but an outline ¢f a possible form
of aréﬁmentation for indissolubility. The development and
refinement oﬁ\such an argument remains a future project.
Nevertheless, an unaerstanding of our particular problem
of legal capacity rests upon at least a basic
unde¥standing ° of metaphysical reasons for the

indissolubility of marriage.

21



St. Thomés Aquinas has probably influenced thé
development of ﬁaman Cathélic philosophy and theology as
much as any other individual. Although his infiuence on
the development of the canon law was not so airect, it
still seems not unreasonable to begin with K him in 6ur
search for a philoscphical or metaphysical argument for
indissolubil}fy. He offered a number of reflections upon

marfiage in his Summa contra Gentiles, Book III, chapters
11 '

122 and 123. St. Thomas referred to matrimony not as
iﬁéissoluble but as‘“indivisible" and suggested that "it
should endure throughout an entire life."12 Ee offered a
.number of reascons for this indivisibility based on the
very nature and natural-ness of matrimony. Furthermore,

in questions 41-49 of the Supplement to the third part of

the Summa Theologlae one finds a compiementary account of

the nature of marriage.13

The natural order demands, Aquinas thought, proper
care for the upbringing and educafion of offspring. The
female of the human species (like the bird, and unlike the
dog)l4 cannot take care of the entire upbringing and
education of her offspring alone "since the needs of human

life démand many things which cannot be provided by one

person alone."®>

It 1s natural, Aquinas thought, that the
father's care for his children would extend to the end of
his life. As the mother's care also lasts that long, it

+is naturzl for the two to remain together until the end of
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life.” _Similarly, indivisible marriages guarantee for the
father the certitude of his offspring. 

St. Thomas also believed that divisible marriages{
. viclated equity. Women need men, he thought,‘fqr the sake
" of government. If a woman is taken in by a man whilé she
is young and fecund and then turned away after) she has
reached an advanced age, she 1s permanently harmed.
Simiiarly, if the husband is the governor, then the woman
cannot divorce him because she is his subject. But if the
man were permitted to divorce his wife, their association
" would not be one of equals but rather a sort of élavery.
Finally, the gréatest friendships are the longest-lasting,
solid ones. - Therefore, indissolubility enhances the
possibility for the deepest.friendship between man and
woman.ls_
While interesting enough in their own right,
Aquinas’ arguﬁents_seem to be based upon what might now-be
considered some rather dubious anthropological i&ﬁérmatioh

and some questionable views about the existence of the

reasoning capacity in women. His are not the strongest'

philosophical arguments for the indissolubility of mar-
riage, and they are not sufficiently metaphysically orien-
ted for our purposes.

A -more fruitful line of argumentation may be culled
from the work of Francisco Suarez, sixteenth-century

Spanish philosopher and doctor eximius. Suarez wrote
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extensively (2 28-volume opera omnia) in areas both of

-

the philosophy o law (De legibus) and metaphysics

(Disputationes metaphysicae). It is from these works that

we can begin to piece together an adequate explanation of
the indissolubility of marriage.

Suarez, although not always in agreement with, was
generally sympathetic to the work of St. Thomas Aquinas.
He began his De legibus with a definition of law drawn
from St. - Thomas' Summa Thgologiae: "Lex est quaedam

X ) .
regula et mensura, secundum quam zhducitur aliquis ad

17

agendum, vel ab agendo retrahitur.” He observed that

.that definition was far too brecad, and he spent the rest

of the first book specifying and distinguishing- the
various conditions of law until he-finally concluded that
thé law is a2 common, Jjust and’ stable precept, promulgated
and framed for a community. "Lex est commune praeceptum,
justum ac stabille, sufficienter promulgatum."18

The second book contains Suarez's analysis of the

éternal law and the natural law, and of the relation

between the two. It is in that boock that the groundwork
for the indissolubility of marriage is laid in a very
general fashion. In chapter seven of book two Sﬁarez
distiiguished the various precepts which belong to the
natural law, sSeparating those which he considered self-
evident ("one must do goed and aveid evil," "one mﬁst live

temperately") from those which he deduced from self-
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evidént propositions through ratiéti} reflection
("adultery %g\yrong").lg_ The natural law escourages the
performance -of good acts,* but it need not follow that the
natural law requires the performance of all acts. ~ The
contracting of marriage, after.all, is a good act. | But
so, too, are the counsels cf perfection which include
among them the counsel of perpetual chastity; But coun-

sels vare not precepts; . "explicat autem sub jure naturali

se  comprehendere " non tantum praecepta, sed etiam-

consilia."20

While.z}rtuous acts fall under the - natural
law, they are not all absoluﬁely prescribed by it. The
moral law admonishes us to do good and not to do evil, but
it does not always tell us which good act to do.2! A
person 'may choose to marry or choose to remain celibate.
Both are good acts, and what is not prohibited is permis-
sible. "QJuod si dicatur hoc Jus permittere vel
indifferentia quae non prohibet vel bona quae approbat
licet non praecipiat, neutra est propria permissio legalis

{ut sic dicam)."22

No one is required to marry, but once
one has. married, things have changed in & permanent
fashion. One has a choice until one makes that choice.
Once made, that choice can not be made again. . Once one
has married, one can no longer choose the “counsel 6f
perpetual chastity." A marriage cannot be ubdone because

the other sort of perfection open to a perscn as an alter-

native to marriage (celibacy) becomes permanently closed
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once one has married. Acting on a set of possibilities
(whether to marry or not) changés forever, by narrowing,
the possibilities open .to one in the future, Hence' the
indissolubility of marriage comes from the permanence of
-the pramise made and the changes made in the world as a
result of that promise. _

Now one might argue that this statement is question—
begging because once a future contingent 1is éctual;zed,
then oOf course it becomes actual and its contradictory is
ne longer possible. That 1is evident in the case  of
ordinary promises. One is free to promise or not to
promise, but once one has promised one cannot ever be as

' if one had not. This does not, however, hinder a promise
from ceasing to bind if a more stringent moral obligation
supervenes. An .indissoluble marriage, then, must be
something more than a promise like any other. Part of
that diff;rence stems from the analysis of marriage as
generating a new metaphysical state 'which takes on a life
of its own apart from and beyond the individuals who
constitute it. A marriage is not like any other sort of
promise because no other promise produces a division among
ways of 1life. The Church only allows for two ways of
organizing one's life: celibacy and ma?riagef The Church
recemmends, as I have noﬁed above, only.thosé\ﬁwo modes of
1ife; all others are sinful. The special situation that

arises with this division is that each of these promises

—
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excludes absolutely the possibility of the other in the

future. The signficance lies in the way the possibilities

block each other out. Once gne has married, one can never
refurn to a virginal, celibate state not merely because of
the physical virginity which cannot be recovered {although
the fact oflconsummation has always been important, if not
decisive, for canon lawyer523) but also because of the
significance of the community of .life' generated by
marriage whose existence remains (especially through
children) even if the individuals go their separate wags.

Marriage and celibacy are exclusive as possibilities and

not merely as actualities. Celibacy is defined in the

Catholic Encvclopedia not as virginity,; but as the
- . &

renunciation of marriage?“ Only two ways of life are

permitted, and ocne of them--marriage--closes off the very

possibility of the other. One is defined negatively so as

\\\‘mnii_ﬁtoEechude the other. And because of this, once one has

chosen marriage one cannot go back to being celibate.
Other promises do not produce a watershed or ‘a divide
among ways of life in the same way; other promises do not
instantiate ways of being human in quite the same way.25
This question of the indissolubility of marriage in
Suarez is linked to and follows from his metaphysics,

especially as outlined in his Disputationes metaphysicae.

The second disputation, de ratione essentiali seu conceptu

entis, provides some interesting reflections on the nature
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of being that illuminate our particular interest, as does

the thirtieth (de primo ente, quatenus ratione paturali

- coagnosci potest, quid et gquale sit). In paragraphs
thirty-two and thirty—three of section fifteen of the
thirtieth disputatioh Suarez addressed the question of
God's .knowledge of possibilities. Suarez held that God.
has knowledge of possibilities, that God can have an idea

of things that do not exist. God knows the future as

future conditionals,26

and God wills a whole rangs of
possibilities which become actual whén we make our
choices. But possibles are a2 part of what is objective
being; they are real states, even before they become
actualized by our choice and even if they never become
actual by our choice. Suarez held a “"concurrence of
wills" thesis such that what God wi¥ls comes into actual
being if we also will it.

Objective being, for Suarez, refers to God's
collection of ideas, ideas which may or may not actually
exist. Objective being belongs to possibilities as well
as to actuél things in the world. That is what it means
to say that God can have ideas of things which d&o not
actually exist. For any individual celibacy and marriage
are two possible states, either one of which might be
choser. People are truly free, and God knows these as two

possible states which belong to objective being and which

may become actual, dependent upon the actions of those
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free pecple. However, as Suarez indicated in the second

disputation,27

when a choice becomes actual, objective
being (which that checice already possessed when it was
- only possible) becomes attached to it in a permanent way
such as to make it no longer changeable. It becomes an
actual existent in the world and thus has attained an
actuality which it did not have when it was a mere possi-
bility. Thatzénalysis of objective being and its connec-
tion with actualized objective being relates precisely to
the pgsblem_of indissolubility and the need for a canoni-
cal .- procedure such as the declaration of nullity of a
marriage. If objective being becomes Ypermanent when .
actualized by the free choices of people, then 'marriagé
becomes permanent when chosen over celibacy. Once tﬁé
marriage option is acted upon, that becomes the actual
objective being and the option”of remaining celibate is no
longer open. The only way to preserve both choices is to
demonstrate thai neither option had actually been exer-
cised. The only way, that is, to "get out" of én unsatis-
factory marriage is to demonstrate that one truly failed
to choose the marriage in the first place. The oﬁly way
to preserve the second option is to prove that no marriage
ever took place. And that is exactly what the canonical
procedure called a declaration of nullity does; it shows
that because the marriage never really "took" in the first

place, then the parties to the marriage still have open to
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them the option of the celibate life or of another mar-
vlage.

As we have indicated above, this is but a sketch or
outline pf the kind of argument one might make for the
indissolubili£y of marriage, but it is an argument which
appears far more promising than the other alternatives
which we have examined: the moral, the
theological/scriptural, and the Thomist accounts. This
brief ekposition has, at the very least, indicated that
the indissclubility of marriage is a reasonable premise
and that, therefore, the problem of legal capaci%y is =a
real and important one. Let us-move en to a discuésién of

that problem in relation to the canon law.
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Chapter II. Legal Capacity-and the History of Canon Law

More, perhaps, than any secular law, the
canon law has beer preoccupied with the
relation between the form of marriage and
the personal acts constituting the events
to which the legal consequences attach.
--John T. Noonan
Power to Dissclve

According to the canon law, the validity of a mar-
riage rests on the coﬁsent of the parties to that
marriage. In fact, marriage is constituted by consent, as
indicated in canon 1057.1: "A marriage is brought into
being by the lawfully manifested consent of persons who

are legally capable. This consent cannot be supplied by

any human power." [No human power, that is, other than
the parties to the marriage. A valid marriage cannot be
effected by anyone other'than the spouses, including their
parents, their kings, their bishops, or the pope himself.
This canon refers to the intervention of third parties.]
There appears to be a close connection here between
consent and legal capacity. One type of invalid marriage
is that one in which there exists some defect of consent.
And, further, appropriate consent requires persons who are
"legally capable." The concept of legal capacity, then,
is central to an understanding of the valid reception of

any of the sacraments and of matrimony in particular. It
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would seem to foilow that an examination of the procedures
and policies used by canon lawyers and tribunal <Judges
might indicate, at least implicitly, certain minimal con-
ditions for legal capacity. and, conversely, the project
of making those conditions for legal capacity clear and
explicit might make the work of the canon 1lawyers and
tribunal judggs easier inasmuch as their practical proce-
dures would then be grounded in formal, public philosc-

ghical theory. But before turning to actual models

" present in current rulings, an analysis of the canonical
. A

uhderstanding of marriage may be helpful. And, before we
can attempt that, we must examine briefly the historical
development of canon law in general.

Part of the difficulty involved in understanding
canonical legislation stems frem the rich and diverse
history of the canons. The new version of the canon law
was promulgated in 1983. Those canons were based on an
earlier version issued in 1917--not even seventy vears
agoe. But the canon law has been in effect in wvarious
forms for centurfe3r-\\

The term "canon law" designates the body of law
constituted by legitimate ecclesiastical authority for the
organization, coordination, and government of the Roman
Catholic Church. Although the Church cannot be identified
with its laws; its legal institutions are an essential
ﬁart of its misslon inasmuch as any large society needs
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formal organization and public expression of the system of
relations among its members. . The history of canon law 1is-
the history of continuous borrowing and adaptation from
other legal systgmg, especially from that of the Roman
Empire. Thus, though the misFion of the Church may be
unique, its legal system incorporates much from ;Z;E?\\\\\\
sources and reflects the political éommunities .within ~—
which the Church functions. The first use of the specific
term "canon" occurred dufing the first Council of Nicaeé
in 325 A.D. when reference was made to the complex of
ecclesiastical regulations in disciplinary matters as the
"ecclesiastical canon." But the use of‘the Greek term
"canon" itself, a term meaning norm, rule or measure, has
its source in translations of earlier New Testament
passages including Galatians 6.16 (the "rule of faith"
according to which Christians ought to live). Further,
other New Testament gbspel accounts such as Matthew 16.18-
19, 18.18, 28.18 and John 21.15-17% suégest rudimentaiy
¢ bases for the organization of a community with 2 regula-
Eory system. Thus, at least from the beginning of the
third century the local Christian communities possessed a
stable machinery for their goéernment based on a unified
faith, the notion of apo;tqlic succession, the diSéinction
between clérgy and laity, and an awareneés of ecclesias-
tical law governing beoth worship and sacramentai legisla-

tion. The sources of that machinery could be traced to
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the New Testament texts referred to above, to the writings
of the Church Fathers and apologists of the first few
centuries, letters from Rome to various cther communities

(the most important of which was the Prima Clementis or

letter of Clement to the Corinthians in 96. A.D.), and the
various letters of Barnabas (96 to 130), Ignatius of
Antioch (110), and Polycarp of Smyrna (167). During the
third century Tertullian and Cyprian organized the frame-
werk and vocabulary for the canon law in the west, utili-

zing such terms (taken from Roman law) as institutio,

requla, sacramentum, ordo, and ius. During that same

period there appéared a number of constitutions written
primarily’ in Greek but soon translafed and disseminated
throughout the early-Church to serve as a foundation for
the discipline of the various Chrigtian communities. In
the East other collections of rules and regulations simi-
lariy appeared. The first canconical collection was the

Synagoge Canonum by Jchn the Scholastic in 570 A.D. That

had been preceded by the compilation of decrees of various

Councils in both the East and the West including those of

"

Ancyra (314), Neocaesarea (314-325), Antioch (341,
Laodicea (343-380), Nicaea I (325), Constantinople I
(381). From the time of Constantine onwards, and due %o

his status as protector of the Church, the emperor often
legislated ecclesiastical matters. In particular, the

work of Justinian exercised a decisive influence .on the
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development of canon law through the religious legislation
he included in his Corpus Iuris Civilis. This imperial

legislation was appended to the various canonical collec-
tions and eventually resﬂlted in a new sort of collection,
the Nomocancn, which combined civil laws and conciliar
canons on the same subject. In\fact the entire Roman
legal system, especilally th?/zheodosian Code (438) ané the
Code (529, 534), Institutes (533), and Digest (533) of
Justinian, profoundly influenced the development of canon
law. )

Different versions of canonical collections con-
tinued to appear throughout the pre-Carolingian era.
During the fifth and éixth~centuries attempts began to be
made to order the constitutions of the councils and the
various deéretals into a single body for the purpose of
unifying and coordinating legislation under the authority
of the Pope to ensure its character as universally obliga-
tory. Nevertheless, many different versions sprang up in
Italy, Spain, and Africa. Moreover, Germanic law became
more and more influential after the sixth century and
-documents alSO\ began to show up from- England, Wwales,
Scotland, and Ireland. Conflicts developed between
general ~collectio;s which aimed atruniversality and local
collections which addressed problems of the newly-
emerging and quite independent national churches. Certain

-

Carolingian (eighth- and ninth-century) reforms aimed at
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tﬁé' unification and restoration of more ancient collec-
tions and traditional rules, but these reforms were
largely unsuccessful aue to interference by secﬁlar rulers
with the administration of Church law. These trials con-
tinued through the eleventh century. The authority of the
Holy See had been greatly weakened in proportion +to the
émerging strengfh of both the Roman aristocracy and the
Germanic empérors. The power of the Church was fragmen-~
ted; its succéss in carrying out its mission and in legis--
lating was depenaent exclusively upon local conditions and
local authorities. Therefore, progress in carrying out
that mission as well as brogress in legislation was
uneven, neither uniform nor constant. This situation did
not begin +to improve until the Gregorian era (eleventh
century) during wﬁéch time the Popé was acclaimed the
primary source of ecclesiastical law. But the most signi-
ficant improvements in the unification of the laws of the
Church did not happen until thestime of Gratian (c. 1140)
during what might be called the glassical peried of canon

law. Gratian's Concordia discordantium canonum or

-

Decretum appeared at that time. Furthermore, during this
period for the first time in its entiré:H;;tdry the Church
promulgated official collections of wuniversally binding
laws including the Decretals of Gregory IX in 1232, the

Liber .Sextus in 1298, and the Clementinae in 1317. These

became 'thé:'only authentic and approved collections of
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decretal legislation and thus became the center of the

Corpus Iuris Canonici that governed the Church until the,

promulgation of the "new" Code of Canon Law of 1917. And
. for the first time within these éoliectipng was marriage
legislation made c¢lear and uniform. | -

Gratian's Concordia is often considered the foun-
dation of the current canon law because it is the firﬁt

comprehensive formulation of that law. The Concordia was a

collection of conflicting cChurch authorities with

Gratian's own resolution of them. Besides being based on
Church authorities, rulings were often based on the civil
law, including the Digest, Code, 'and Institutes of

Justinian. Gratian applied the relatively new method of

scientific theology first developed by Abelard to the:

great mass of existing collections of cénon law. He spent
considerable time working out definitions and meanings
based on contextual study and interpretation of sources.
He was thereby able to reconcile divergences which had
previously been considered irreconcilable. And thus, for
the first time in its history dié the canon law begin o
develop as a truly methodical and coordinated bedy of law.
The canons were reduced to a2 coherent and cohesive system.

But, as indicated above, Gratian was only one of the
important classical contributors to the development of the
canon law. The contemporary version of canon law reflects

not only the Concordia of Gratian but also a number of
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S‘c;ecrees of the popes and the canons of the Council of
Trent. In 1534 were added the Decretals of Pope Gregory
IX, ;\ summary of the case law of the previous century. -
These books contained excerpts from pontifical lett@%s
which were in é;rn taken to be actual. legislaticn, the
rule deciding each case acting as a universal rule only to

be modified by other rules in the system.? This was the

final major collection until the Council of Trent except

for-the Liber Sextus (sixth book; the Decretals contained

five) added by Pope Boniface VIII in 129@, the Clementinae

of Pope Clement V in 1317. and the Extravagantes of Pope

John XXII from 1330. The canons were organized into a
rather permanent statutory,hfgrm during the Council of
Trent (1548 to 15647. Gratiaﬁ's Concordia was defini-
tively recognﬂ%ed as law by Pope Gregory XIII's }Sabf Cum

ro munere pastorali. But, again, it had been commonly

accepted long before then because of its usefulness as a
teaching tool, first of all, and then later as "a source
of familiar texts, decrees, and principles."3 The canons
remained efétty much in their sixteenth-century form until
their revision and refinement at the hands of Cardinal
Pletro Gasparri in 1910. This became, until 1983, the
working form of the‘canon law, promulgated by Pope Bene-
dict Xv in 1917 and becoming the law of the universal
Churcl. on May 19, 1915.

Canon lawyers were neither ignorant of nor unhappy



S
with the secular law, however. Indeed, they used the

Roman eivil law wherever it could aid them'in their deci- *
sions. As noted above, medieval (and earlier) canonists
. focused primarily on the Digest, Code, and Institutes of
Justinian. These were decrees of Roman eﬁpérors, and
responses to them by various Roman jurisconsults, codified
and kept in Byzantium. As long as this civil law did not
expressly conflict with the canon law, it was accepted as
both authority and precedent. °
Further, in addition to the written canon and
éivil law were many in;erpretatibns of those laws in such
forms as gloégés, summations, commentaries, and collec-
tions of cases. The glossators and commentgtors performed
a task analogous to that of the judges. While the judges
Jcreated" the law by declaring it in their decisiecns (i.e;
their deE}sions toock on the authority of law), the work of
the commentators had similar effects. In remarking wupon
their cases (whether real or hypcthetical), they generated
additional legal literature tq which others subsequenfly
made reference. In some instances the authority of the
cormentator weighed almost as heavily as did the written
law itself. The official canons, however, were the final
word in cases of digpute and. the primary source of new
decisions and commentaries. Further, commentaries lacked

any guarantee of historical permanénce, while the actual

canonical texts were assured of lasting authority until
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eithef.officially amended or officially repealed.4

case law serves as the third majdr' component of
canonical decision—making: Cases were at least equal in
importance +to the commentaries. Precedence was a more-
than-acceptable approach to defending or promoting one's-:
case because precedence offered additional confirmation of
the correctness of both the interpretation and the appli-
cation of the law. Decisions of two groups in particular
have exercised special importagce. The first are the
decisions of the Sacred Congregaticn of the Council
(S.C.C.), officially known as the Sacred Congregation of
Cardinals for the Interpretation and Execution of the
Council of Trent. This council of cardinals dates back to
1564 and was specially authorized by the Pope t¢ execute
the decrees of the Council of Trent. Its rulings had the
full force of law, although its decisions initially were
neither collected nor published, and therefore only could
be used when mentioned in a commentary on one of its
rulings.5 Most of the real power of this group rested on
the facé that its voting members were all cardinals, each
at the peak of his career. As cardinals they were
accountable only to God and the Pope. They gave no
reaSons for their decisions as the s.C.C., and their argu-
menté could only be inferred from the Secretary's report
and commertaries on their cases. Indeed, one was treading

on thin ice if one decided to publish commentaries on the
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rulings of the S.C.C. because such commentaries could come
to be viewed zs interpretations of the Council of Trent.

6 Instead, in

Such interpretations needed a papél'license.
1739 Cardinal Prosﬁero Lambertini (later to become Pope
Benedict XIV) begaﬁ to publish reports of the $.C.C. which
he had made when he was their Secretary. Finally the
secrecy (and the peril of unofficial reporting) was lifted.
and the Catholic -world at large had access +to these
rulingé, or at least to the way those rulings appeared to
whoever was the Secretary at that time._ At the height of
its importance (in the seventeenth century), the S.C.C.
decided between 1000 and 1500 cases per year (not exclu-
sively marriage cases, of course, but cases calling for
the “"execution" of the pro?isions of the Council of
Trent--most often issues of internal ecclesiastical admi-
nistration). The Council was not a regular court of
appeals but it did have the power to order all other
ecclesiastical tribunals (including the Sacred Roman Rota,
the, official court-of the Church) to change and revise
decisions which failed to implement the provisions of
Trent correctly. By and large, <the cardinals of the
Council defined their cwn boundaries and limits. The
Pope, of course, stcod above them in power and autherity
but left them alone for the most part.

The marriage legislation of the COanil began with

rulings on technical ~guestions regarding the form of
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marriage prescribed by the Council of Trent, especially
questions regarding banns and witnesses.’ Marriage cases
represented only é small portion of the Council's original
jurisdiction (less than 5%), but did eventually include
cases bhased on.substantive issues as well as procedural
ones.

| The Secretary of the Council was its executive
assistant, a man who bhad to be capable enough to seo
expedite thingé-that a committee of twenty-four cardinals
could meet +twice a month and yet decide 1000 cases per
year. His tasks included receiving and handling all
communication from the parties invelved, determining the
docket, assigning tge case to one cardinal as his‘special
respoﬂsibility, preparing the written report (which set
out the relevant facts ana law) to the committee, and
finally notifying the pérties concerned of the Council's
decision.’ Much of the success of the Council can be
traced to excellent Secretaries, most notably to Prospero
Lambertini.

The Council was not the only bedy responsible for
case law affecting canonical decision-making. The other
major body of the Roman Curia which has continued to
exercise real authority in this matter is Ehe_Sacred Roman
Rota. In October of 1908 Pope Pius X reorganized the
Curia in such a way as to reserve jurisdiction in marriage

cases to the Rota. It is the court of third instance for
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decisions concerning the validity of a marriage. The Rota
dates back to the late Middle Ages (twelfth century) and
was not initially an independeng'court but rather a
tribunal composed of "the hearing-officers of causes of

the Sacred Apostolic Palace."®

The auditors, or members,
of the Rota are judges. The Pcpe has traditionally con-
trolled the Rota by deciding where, when, and by whom a
case will be tried. However, the juriédiction of the
- court is universal, and the Rota tries the "more serious
caées of all the Christian faithful."®

The Rota is composed of twenty-five men, equal and
collegial. Decisions are made by a majority. The members
of the Rota are appointed by the Pope, and selection is
based on merit. Rotal experience often becomes a prepara-
tion for even higher positions in the Church, owing as
much to increased publicity and visibility as te thg
experience to be gained. |

The Rota, as opposed to the S.C.C., from its
inception provided reports of 1ts judgments. The Judge-
reporter of the group was required by the Pope to provide
both parties with copies of the Rota's decision, including
the laws behind the decision and the reasons for it.

Diverse Decisions collected some of the cases between 1530

and 1612; a collection of more recent decisions covered
more thoroughly cases from 1612 to 1650. Also, many

auditors published (and sold) their own accounts of the
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cases. These accounts resembled the syllabus and headnote
system of modern North American law reports: cases were
not identified by name only but by city of origin, date of
the decision, and subject. Each contained a one-page
summary of its main holding and a numbered series of
propositions of law taken from the opinion. The opinion
was itself numbered accordingly. The better reporters
also annotated their accounts with references to the
Decretals, the Roman law, other commentaries, and related
cases.t® Rotal decisions counted'equally with the law,
and indeed could even take preéedence over the Decretals
and all other offiéial law. Practice certainly counted as
much as theory.

After the time of Pope Benedict XIV (mid-1700's),
however, the Rota fell into a decline. The Congregations
(including, of course, the S.C.C.), composed.of more §res-
tigious cardinals, .had taken over most of the interesting
ecclesial controversigs. Wars, revolts, and increasing
nationalism in a world full of developing coﬁntries led to
a diminishment of the number of secular cases the Rota was
allowed to handle. The .1870 incorporation of several ?f
the Papal Stétes into the Kingdom of Italy signaled the
end of the functions of the Rota except for judgments in

- cases of beatifiéation and canonization.

3ut, in 1908 Pope Plus’X issued the constitution

Sapientli consilio. This document restored to the Rota
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some of its past glory and set it on a new path of even
greéter power'in the twentieth century. The Congregations
were relegated to their previous position of consultanfs;
the Sacred Roman Rota became conce again the ordingty
judicial forum of the Church. The centralization of(jz;e
Church and it; decision-making bodies had begun in full

force.

This new Rota had more stringent requirements for

- # 1ts auditors than had the old. By the nineteenth century,

during the decline of the importance of the Rota, many
auditoéé no longer possessed a doctorate in canon law.
The new regulations required a doctorate not oﬁly in canon
law but also in theology, and tney similarly required that
all auditors be ordained priests. All appointments were
made by the free choice of the Pope, and none were made on
the basis of nations or cities. Each auditor was assigned
an aide also holding the doctorate in canon law and

1 Above all the

approved by both thefﬁota and the Pope.l
point of these reforms was to ensure justice by ensuring
impartiality.

This court was designed to embody juristic excel-
lence. It still exists agﬁkhe court of final appeal in
marriage cases. That is, initial marriage decisions are
rendered at the diocesan level. A tribunal comprised of

one, three, or five Jjudges decides whether a wvalid

marriage (one in which two legally capable persans freely
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consented to a "community of life and love") ever existed.
To decide that a wvalid marriage had existed all aiong is
to render a negative decision to the petitione;‘s request
for a declaration of nullity of the marriéé;. An affirma-
tive decisiqg claims that the marriage was null from the
start, more precisely, that a canonically valid marriage
never truly eﬁisted. The Defender of the Bond, a dio-
cesan official whose function is to defend the validity of
the marriage bond in an annulment proceeding, is obligated
to appeal an affirmative decision of nuliity. His appeal
must go to ancther court, out of the diccese which ren-
dered the first affirmative decision, but genmerally in the
samé' area (same province or state of the same country).
The Defender alsc has the right to a2 third hearing (a
second appeal) should he so desire; ordinarily he does
not. But the court of the third instance is the Sacred
Roman Rota. The petitioner for a declaration of nullity
does need for-two courts to decide in favor of nullity.
If the first petition for nullity fails, then the peti-
tioner has the right to an appedl. Even if this appeal
overturns the first failure, however, a confirming verdict
is still needed 5& a third court. That court is the Rota
in Rome.

The history of marriage legislation roughly paral-

lels the history of canon law in general. Marriages have

peen requlated by the canon law since the earliest days of
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the Church and, as with the rest of canon law,' marriage
legislation is a product of a whole history of auﬁhorify
and tradition, a history not always characterized by

Aperfect agreement. The canons specify procedures for
contracting a valid marriage and from the time of the
Council of Trent have been quite specific about aetailing
the form of marriage as a public event taking place within
a church in the presence of an official witness for the
Church as well as witnesses from the community. But the
problem of this thesis--that of the nature of legal
capaﬁity, especially as it relates to marriage--transcends
this rather simple concern with the procedures regulating
the form of the marriage contréct. What makes canonical
marriage legislation so interesting is that there are
several ways, other than the merely procedural by waiich one

‘ might fail to contract a valid marri?ge. ‘That is, one
might also fail at the substantive level ‘although all the
legal forms were adhered to. The nature of marriage is
such that failure can occur at a deeper level. And it is
the nature of the marriage bond which needs to be elabo-
rated_here to make. sense of that.

a Although much of the canon law is derived from its
Roman counterparts, the laws concerhing marriagé have
véried from the Roman law since their inceptiormr. Ancient
Roman law viewed marriage as a contract that was. dissol-

uble by certain legal procedures. The Roman marriage was
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never indissoluble. In ancient Rome the woman was subject
to her husband's authority ano'could not reject him, but
he ‘always possessed the legal right (by virtue of his
authority over her) to repudiate and divorce her. Now
this privilege was never intended to be an absolute right
to be practiced in an arbitrary manner, at least not
before the third century B.C. . Indeed, in the interest
of preserving familial stability, it was expected that

such repudiation would be engendered only by some blameful *

"~ action on the paxt of the woman. Most frequently that

meant adultery. By the end of the republic, however,

women had achieved some measure of eguality with men in-
- N

- regard to marriage and could also break the marriage bond.

By the time of Cicero divorce by consent of the two par-
ties, or at 1least at the wish of one, had become the
normal course of ‘effairs. Divorce became epidemic.
Augqustus attempted to regularize the procedure for divorce

but recognized that the wish of the pair was sufficient to

dissolve a marriage, provided that this wish was expressed,

publicly in the presence of seven witnesses and. announced
by a message. The divorced woman could also take action
to reclaim her dowry. Thus, as the literatuée of the time
illustrates, during *the first two centuries of the Empire
many . households -were held together by financial intérest
and‘others were broken up when 1t seemed possible that the

husband ¢suld quickly capture a new wife at least equally
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well endowed.
As 1indicated in chapter one, the bond of matrimony
was held to be an indissolublie one from the earliest days

of the Chufch; Some of the biblical sources for .indis-

solubility have been cited above.’? It was further argued

that marriage was indissoluble by the law of nature.
Marriages were made by consent but could not be undone by
withdrawal of consent. | Thus, the point of philosophical
iﬁterest in the discusszgn of the nature of mairiage seems

to be that two persecns, by consenting to a marriage,

participate in the generation of a new metaphysiéal state'

which cannot then be undone except by the death of cne of
) ¢

5 - . el
S a temporal event produces'an eternal, and

the partners.
hence indissoluble, state. That the precise mechanism by
which this happens is unclear gdes without saying. Yet

although the h¥story of canon law is not characterized by
P, .

one single set of laws unchangihg and in agreement with

one another, and although the canons have always been laws
in process and development, there is some constancy iﬁ the
canonical understanding of marf;age. First of all, mar-
riages between two Séptized persons are indissoluble. Two

- .
other things also appear constant: the belief that

marriage is constituted by cohsent (although what consti-

tutes consent is a wholly different dilemma) and the
belief, dating back at least to Pope Innocent III in the

thirteenth century and reinforced by Pope Benedict XIV in
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his 1741 declaration on the "Defender of Marriages" (Dei

miseratione), that in.all cases the bond of marriage is

presumed to be valid unless proven otherwise. Everything
else is_oben to discussion and debate, including the very
nature of marriage itself, especially how a contract can
generate a metaphysical state while yet remaining a set of
relations in a legal system as well as a "commuﬁity' of

w13

life and love. In the civil and common Lawﬁ the

answers are far simpler. Marriage is

a contract, according to the form pre-
scribed by law, by which™a man and woman,
capable of entering into such contract,
mutually engage with each other to 1live
their whole lives together in the state
of wunion which oyght to exist between - a -

husband and wife.
In the recent developments of canon law, however, marriage
is not so simply a contract entered into by a singlé event
but is rather a consent to a community of life and love

which :must be a comsent to a continuing project, the

details and shape, i.e. the conditions, of which cannot be
‘a8

determined or —kﬁgg; in advance. Yet this analysis of
'marriage has not alwa&s been the norm. And, as we shall
see in the pages to come, various historical periods gave
rise- to various interpretations of the ﬁature of marriage
and to the concepts .of legal capacity lying behind them.

Thus, the final major way in which one might

attempt 'fo define the scope and practice of ~€anonical

decision-making lies in the understanding of the problem
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alluded to above, that of the nature of maxrlage itself
and its relationship to the legal sysfem.called cancn law.
In this regard, there have existed several key theological
commentaries on the nature of the marriage bond and the
possibility of its dissolution by one means or another.
Among the theclogians mcst often referred to is St. Thomas
Aquinas on marriage in his thirteenth - century Summa

Theologiae and Summa contra Gentiles. Secondly,‘ the

.

work of Tomas Sanchez, S.J. on marital consent, De sancto

matrimonil sacramento, in the late sixteenth century was

one of the "fidrst investigations by a specialist inteo the
requirements éf Christian marriage. Not merely a pio-
'néefing\éffofﬁl.his béok was to stand ag the-fullest, most
' learned, and most acute of scholastic treatises on mar-

riage."15

The influence of Sanchez remained wunmatched
ﬁﬂtil late in the nineteenth century (1891) when Pietro
Gasparri, brilliant young Italian holding the chair of

canon law at the Institut catholique in Paris, puiblished

his discourse on the fourth book of the Décretals, De

matrimonio. 'That book guaranteed Gasparri's subseguent

fame, which went on to be based not only on his work on
.marriage -but on his preparation of the formal Ccde of
Canon Law which was to be promulgated in 1917. Unlike
"Sanchez's book, however, G§sparri's was not so'mu;h an
original theological treatise on marriage as ' it was a

compendium of information invaluab}e to the parish p?iest
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based on a review of the o0ld materialsf—Gratian, the .

Decretals, Pope Benedict XIV, and Sanchez--coupled with
Gasparri's analysis of the 150 volumes of reports of the

Secretary of the S.C.C. Gasparri used all of'thgsézas his

sources for the law.16

It was a superb essay on canonical
jurisprudence, clear, lucid, simple, and candid. Gasparri
re-published 1f in 1832 and it remains one of the. menu-
mental studies 'available for the aid of canonists.
Finally, certain of the documents of the Second Vatican

Council, most specifically Gaudium et spes (the Pastoral

Constitution on the Church in the Modern World), include a
-

new emphasis on marriage as a life-long activity rather

-
than y one-time event or contract. This latter deocument

amply illustrates the modifications of the notion of
mariiage which résulted from both  historical and .
psfchological developments in the twentieth century. it
‘also, by expanding the underst;nding‘of the nature’of
marriage, contributed to an expansion in the kinds of
reasons whicﬁ can be advanced for the declaration of
nullity of a merriage. And it is an issue directly
related to that problem ,which 1is of philosophical
interest, which is indeed the focus of this thesis. That;
is the issue of legal capacity.

what is the problem to which the philosophiéal
issve .s tied? Simply stated, it is the following. A
- consummated marriage between two ‘baptized persons is,

)
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according to the canon law, indissoluble. It cannot be
revoked by either of the parties or even by anyone in
authority. A valid marriage causes a change which appears

to be a metaphysical change, a change by means of which a

new and permanent community is created. If that 1is the
case, then. it is clear Fhat divorce, a formal legalldis—
solution of the marriage bond by appropriate authogity,
cannot be possible. Henee the only option open to persons
desiring to terminate their union is to demonstrate before
the Church tribunal that in factlno marriage ever existed,
that there was some defect present from.the start in one
or both of the parties that prevented them from creéfing
this indissoluble community. If, as we showed above in

our reference to canon 1057.1,17

it is _consent which
constitutes a marriage, then an invalid marriage will be
one in which consent is defective in some way. and
consent comes from persons who are "legally capable.”
Hence, if a person lacks legal capacity, he cannot
consent to a marriage. It then becomes imperative for
theoiogians, canon lawyers, and tribunal advocates and
judges to know, {understand, and be able to apply the.
concept of legal capacity and, most importantly, to be
able to recognize its absence. But that concept has not
been directly addressed by the theclogians in the works
cited above. Nor has it been directly defined by canon

lawyers. If it has existed anywhere, it isdin the actual
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decisions of the Church tribunals. Even there, however,
it is never explicitly cited as a reason for declaring the
nullity of a marriage. Hence, it must be culled from the
canon law and tribunal proceedings. The concept must be
shown to be entéiled by the decisions given. That is,-the
concept is implicitly present in the law and in the
reasons given for the deéisions that have been méde by the

Church c¢ourts. what remains is for us to cpnstruct it

from.those sources.

<
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Chapter III. Legal Capacity and Contemporary Canon Law
- < -

Cases which come before a court may be
analogized to the cases which come before
a physician. They are specimens of
pathology. Marriages so imperfectly made
or so unsuccessfully continued as to be
candidates for nullification cannot stand
for all the healthy marriages ‘nurtured by
the system. Yet from the pathological
one may draw useful lessons about the
healthful and the conditions necessary
for health.

--John T. Nocnan

Power to Dissolve

To understand the special insights the canon law on
marriage can provide for our analysis of the concept of
legal capacity, it i§ necessary to investigate thoroughly
the requirements for marital cdnsent. Tt would appear
that the requirements for consent would constitute as
closely as possible a listing of the reguirements for
legal capacity. But before turning to marriage and mari-

tal consent, let ug briefly check the rest of the canon-

ical corgusl for any other indications of what might

constitute legal,caﬁécity.

The canons begin with an express, but very general,

reqﬁirement for legal capacity-, Canon 1l reads: “Merely

ecclesiastical laws bind those who were baptised in the
4

Cathoiic Church of'receivgd into- it, and who have a suffi-

cient use of reason and, unless the law expressly provides
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otherwise, who have completed their seventh year of age.®,
Canon 12, section 1, continues, "Universal laws are
bindingf everywhere on . all tﬁose for whom they were
enacééd.“ Thus 1t seems that the scope of ‘ca%pn law
extends to all baptized Catholics who have attaiﬁed +the
age of reason; which is approximately seven years of age.
Canon $7 begins te lay outpother requirements of canonical
.personhooed: "A person who has completed the eighteenth
year of age has attained majority; below t%%s age, a
. pengcn is a minor. A minor who has not completed the
seégntn year of age is called an infant and is considered
incapable of personal responsibility; on completion of the
seventh year, however, the minor is presumed to have the
use of reason." Furthér, “"whoever habitually lacks the
use of reason is considered as incapable of persgnal
responsibility and is regarded as an infant®™ (canon 99).
However, there is no elaboration, at least in this
section, of what constitutes the habitual lack of the use
of reason. Yet there are indications in the section ' on
juridical acts (canons 124-126) of otaer limitation§ on
legal capacity:‘ L

For the validity of a juridical act, it

is required that it be performed by a

person who is legally capable .

An act is considered invalid if performed

as a result of force imposed from outside

-on a person who was quite unable to

resist it .

an act 1is invalid when perfcrmed as =a
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result of ignorance or of error which
concerns the substance of the act, or
which amounts to a condition sine qua
non. :

In Part III of Book II of the code, the section
dealing with institutes of consecrated life, there are a
few more indications of what is required for legal
capacity, alﬁhough these seem to be conditions which
" almost anyone might meet. Canon 597 states, "Every Catho-
lic with a right intention and the qualities required by
univeréal law and the institute's own law, and who is
without impedimenf, may be admitted to an institute of
consecrated life. No one may be admitted without suitable
preparation." But fhis "suitable preparatien" is left to
the discretion of the particular institute, “"right inten-
tion" is left undefined, and "the qualities required by
universal lawr" apart from having attained the age of
reason, are left unspecified. (The guidelines of éronef
law, the requisites of a given institute, are not part of
the universal law.) However, although this first mention
of "right intention" is left undefined, it is' a not
insignificant addition +to the previous minimum age and
possession of reason requirements. It is the first
instance where something comparable to "will" appears
along with reason. In the section on admission and
formation of candidates to religious institutes there are

a few more qualifications listed (although none which

appear to be much more illuminative than those already
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cited). and these qualifications appear to be more of the
form of exhortations than actual requirements. Canon 642

reads,

Superiors are to exercise a vigllant care
to admit only those who, besides being of
required age, ‘are healthy, have a suit-
able disposition, and - have sufficient
maturity +to undertake the life which is
proper to the institute. If necessary,
the health, disposition, and maturity are
to be established by experts . . .

Canon 643 continues,

The following are invalidly admitEgd to
the novitiate: ‘

1. one who has not yet completed the
seventeenth year of age;

2. a spoﬁse, while the marriage lasts;

3. one who 1s currently bound by alggggéd
bond to some institute of consecrated
life . . .;

4. one whd enters the institute through
force, fear, or deceit .

. -Furthermore, temporary religious profession entails the

following conditicns cited in canon 656:

The valiaity of temporary profession
requires:

1. that the person making it has com-
pleted at least the eighteenth year of
age; -

2. that the novitiate has been made
‘validly;

3. that admission has been granted,
freely and in accordance with the norms

of law, by the competent Superior, after

a vote of his or her council;
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4. that the profession be explicit and
made without force, fear or deceit;

5. that the profession be received by the
lawful Superior, perscnally or through
another.

Canon 659 continues,

Besides the conditions mentioned in can.
656 and others attached by "the insti-
tute's own law, the validity of perpetual
preofession requires:

1. that the person has completed at least
the twenty-first year of age;

2. that there has been previcus temporary
profession for at least three years . . .

As is evident, except for a repetition of the requirement
of free profession (absence'of'ﬁorce and fear), little new"
is added in these canons except for minimal age require-
ments. However, in tné article concerning departure from
institutes, something appears for the first time. Accor--
ding to cancn 689,

Even though contracted after profession,.
a physical or psychological infirmity
which, in the judgment of experts,
renders the member . . . unsuited to lead
? a life in the institute, constitutes a
| reason for not admitting the member to
renewal of profession or to perpetual
profession, unless the infirmity was
contracted through the negligence of the
institute or because of work performed in
the institute. '
A religious who becomes insane during the
period of temporary vows cannot be dis-_
missed from the institute, even though
unable to make a new profession. :

Hence, the requirement of meeting the age of reason is

expanded to include not being insane or having any incapa-
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citating "psycholocgical infirmity.™

In the section of the canon law dealing with the

sacraments we . begin to see a a more deﬁailed elaboration

of a condition of capacity only mentioned in passing, as
it were, in previous canons. .For example, in canon 865 we
see that "to be admitted to baptism, an adult must have
manifested the intention to receive baptism . . ." what
has been added here to the basic requiremént of having
reached the age of reason is the ﬁecessity of manifesting
an intention. Beiné in the possession of an@, more
impbrtantiy, being able to manifest an appropriate inten-
tlon certainly differs from and expands upon the sim@le
;ossession of rationality. It is an expression of voli-
tion in addition to reason. Each of the other sacraments
has, as, weil, 2 similar condition of being ‘"properly
disposed,"2 “i.e. having the appropriate intention.
Further, the sacrament of‘holy orders carries with it
other conditiens. Canon 1026 states, "For a person to be
ordained, he must enjoy the requisite freedom. It is
absolutely wrong to compel anyone . . ." TE;S, of course,
is also 'required for religious profession (see above).
However, there are also certalnyimpediments which can bar
persons from the reception of orders. These are negative
requirements, as it were, for legal capacity.
Canon 1040. Those bound by an impediment are to

be barred <£from the reception of
orders. An  impediment may be
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éimple; or it may be perpetual, in

which case it is called an irregqu-

larity. No impediment is contrac-

ted which is not contained in the

following canons.
Among the ‘more important irregularities is the one cited
in‘canon 1041, section 1, which declares as irreqular fér
the reception.of orders any "one who suffers from any form
of insanity, or from any other psychologica; infirmity,
because of which he is, after experts have been consulted,
. Judged incapable of being able to fulfil the ministry."
Short of this section which does relate directly to the
concept of legal capacity,. the other impediments and
irregularities represent merely ecclesiastical require-
ments most of which can be dispensed either by the
Ordidary (mos£ often a bishop) or by the Holy See. ﬁgne
reiates'directly to'bg;,inquiry.

It is only when we reach the secFion of the canonﬁ&aw
on marriage that.we see a thorough elaboration not oni}Aof
the theology of that saérament but of the legal conditions
for consent as well. from this discussiah we can begin to
develog some guidelines for legal capacity, and with con-
siderably more success than.could be achieved using the
rest of the canons. 1In canon 1055 marriage is réferred to
as a:

covenant, by which a man and a woman
establish between themselves a partner-
ship of their whole life, and which of
its own very nature is ordered to the

well-being of the spouses and@ to the
procreation and upbringing of children.
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Furthermore, "the essential properties of marriage are
uﬁity and indissolubility" (canon 1056}. And; ‘of abso-
lutely crucial-importance,

A marriage is brought into being by the

lawfully 'manifested consent of persons

who are legally capable . .. . Matrimo-

nial consent is an act of will by which a

man and a woman by an irrevocable

covenant mutually give and accept one

another for the purpose of establishing a I
marriage. (canon 1057)

Herejwe see once again a~fam;liar pprase, "manifested con- »
senf," now conjoined with the phrégé “persons‘ who are
legally éapable." Consent and legal capacity are linked
together here for the - first time, although "legally
capable"” is left unexplained. Consent, however, is
.further'defined as "an act of will.® Hence, tdo, "will"
is conjoined to the other conditions for legél capacity

which we have already encountered, including reason. The

components of legal capacity are in some sense laid out

here. What remains, obviously, is for us (o determine
Rrecisely in what sense. That is, it remains for us: to

sort out and analyze individually the concepts referred to
in the canons-and theﬁ reassembf® them in such a way as too
make the whele coherent, consistent, and comprehensiblé.
Before we do that, however, a few other observétions
about the nature of marriage according to the canen law

need to be noted. For example, "all can contract marriage

who are not‘prohIhgted by law" (canon 1058), and "marriage
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enjoys the favor of law. . Consequently, in doubt the
validity of a marriage'must be. upheld until the contrary
is proven" (canon 1060).. Legal capacity, it appears, is

assumed until proven lacking. And marriage is 4 sacrament

" open to all who can meet minimum reguirements.

Iraditfbnally, there have been strong social reasons
to limit the requirements of capacity. Théologiags have
most\ often considered celibacy to be a gift which few
receive. Harriage, is.the sole lawful channel fSr sexua;
intercourseé. Hence, ﬁafriage has to be an institution

accessible rather democratically to all. It was thought

~ to be unjust to restrict too ménx to a life.of continence.

Two anélogies-confirmed the existence of a low standard,
at least in the pre-twentieth century Churéh. The analo-
gies were those of religious profession and capaéity for
moftal (i.e. serious) sin. God might call even the
simple-minded, it was thought, to serve him as religious.
Almost anyone throughout the history of the church could
become a monk or a nun, although the priesthood was ﬁradi-
tionally more severely restricted. If the simple had the

capacity \%p profess religious vews, _surely they could
j .

- marry. More signifiéant, however, was the capacity to

commit serious fmortal) sin. Almost everyone can sin.
R d
Once. the age of reason was attained (again, prior to the

twentieth century that was presumed to be around the age

_ of seven), even a child could sin. Once cagabkle of

-
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reason, one was assumed capable of rational action.
Gratian himself taught that the insanity which made one
incapable oﬁ sin was the ins%nity which made’one;ihcapable
of marriage?3 The converse was}assumed to be 'true as
- well: capacity to sin was capacitg to narry; It was only
the need for physical capacity which pushed the canonical
age for marriage to fourteen. for boys and twelve for
girls B
Contrary to this picture, howeve - and supported by
such diverse commentators and canonists %s Tomas Sanchez
and Paolo Zacchia, S was the older Augustinian account of
the purpvoses of marriage consisting in the procreation and
education of children, the preservation of fidelity, and
the maintenance of indissolubiility (the three goods of
marriage). How could a person mith the mentality of a
seven-year-cld (or a fourteen—year—old; for that‘matter)
be capable ot educating children? But no theologians
appear ever to have suggested that‘incompetence_,in the
raising of children was anywhere nearly as significant (or
es ‘fatal) to the capacity to marry as was the ability to
perform the marriage act. LY
Nor does the canon law suggest such a thing.
Chapters one through four of the section on marriage6 lay
out the prerequisites for the celebration of marriage,
impediments to the valid celebration of marriage, and:the

definition and requirements for matrimonial consent..
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Chapter one of this section specifies the care and
preparation which ought to be given by the Christian‘
community to those ﬁonéemplating marriage. Canon 1063
begins by listing thejpreparation required:

Pastors of souls are obligéd te ensure
that their own church community provides
for Christ's faithful the assistance by
which the married state is preserved in
its Christian character and develops in
perfection. This assistance is to be
given principally:

1. by preaching, <« by catechetical
instructiocn adapted to child,. young -
people, and adults, indeed by the use
ofthe means of soclal communication, so
that Christ's faithful are instrugted in
the meaning of Christian marriage and in
the role of Christian . spouses and
parents;

2. by personal preparation for entering
marrlage, so that the spouses are dis-
posed to the holiness and the oktligations
of their new. state; )

3. by the fruitful celebration of the
marriage liturgy . . .° ]

4. by the help given_to those who have
entered marriage, so that by faithfully
observing and protecting their c¢onjugal
covenant, they may day by day achieve a
holier and a fuller family life.
Further, it is the responsipility of the local Ordinary to
ensure this assistance (canon 1064). Canon 1066 asserts
that "Qefore a marriage takes place, 1t must be estab-
lished that nothing stands in the way of its wvalid and
lawful celebration." Unfortunately, the things listed as
étanaing in the way of a valid marriage. (Qﬁich the

canonists call ‘“impediments") include primarily things
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which can be determined by external observation and,
hence, only exclude or, at best, éouch only tangegtial;y,
on requirements for legal capacity. Canon 1071, for
exampie, states that without the permission of the
_Ordinary, and except in cases of necessity, no one can

assist at:

1. a marriage of vagi (persons with no
permanent domicile and, hence, nc home
parishy); ' ‘

2. a marriage which cannot be recognised
by the civil law or celebrated in accor-
dance with it:

3. a marriage of a person for whom a
previous union has created natural obli-
gations towards a third party or towards
children;

4. a marriage of a person who has
notoriously rejected the catholic faith;

5. a marriage of a persom who is under
censure; .

6. a marriage of a minor whose parents
are either uhaware of it or are reason-
. ably, epposed to it;

7. -a marriage to be entered by proxy.
Cafon 1072 continues, "Pastors of souls are to see to it
that they dissuade young people from entering marriage
before the age customarily accepted in the region."
Clearly., these " are requirements intended to help ensure
successful marriages. But clearly. too, they do not
address except indirectly the requirements for legal capa-

.
city. They are, instead, addressed to practical matters.
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So too are the impediments detailed in chapters two and
three of the section on marriage.

Chapter two deals with diriment impediments in
general. That, indeed, 1is - the éitle of chapter two.
Canon 1073 states, "A diriment impediment renders a person
incapable of xélidly contracting a marriage." Canon 1075
centinues, "Onl§ the supreme authority in the Church 8N
authen%ically declare when the divine law prohibits or

invalidates a marriage." BAnd, most importantly, canén

1078 advises that ~the local Ordinary can dispense his own
subjects wherever they are residing . . . from all impedi-

ments of ecclesiastical law except for those whose dispen-

sation 1is reserved to the Apostolic See."” . Thus the

impediments listed in chapter two of the Code, although
serious, cannot ultimately prevent the celebration of a

valid marriage in the same way that a lack of lega~

capacity will. Those impediments can be dispensed by,

bishops. Chapter three, however, lists other impediments:

Canon 1083. A man cannot validly enter marriage
before the completion of his six-
teenth year of age, nor a woman
before the completion of her four-
teenth year. .

Canon 1084. Antecedent and perpetual impotence
"~ to have sexual intercourse, whether
on the part of the man or on that
of the woman, whether absolute - or
relative, by its wvery nature
invalidates marriage.

If the impediment of impotence is

doubtful, whether the doubt be one
of law or one of fact, the marriage
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is not to be prevented nor, while
the doubt persists, is it to be
declared null.
without prejudicq/to the provisioné
of canon 1098, ’'sterility neither
forbids nor invalidates a marriage.
Canon 1085. A 'person bound by the bond of a
previous marriage, even if not
consummated, invalidly ° attempts
marriage. .
Even though the previous marriage
~is invalid or for any reason dis-
" solved, it is not thereby lawful to
contract another marriage before
the nullity or the dissolution of
the previous one has been estab-
- lished %gwfqlly and with certainty.
These canons begin to indicate some items of interest to
our inquiry into legal capacity. Here we begin to see
terms like "nullity” and "dissolution." And here we also
begin to see what criteria are absolutely essential for a
valid marriage. For, except in the case of canon 1083,
dispensations are not available. 'Neither the bishops nor
the pope himself can dispense one from the impediment of
impotence. Moreover, with the exception of "Ratum" cases,
neither the bishops nor the pops can dissolve a valid:
marriage between two baptized persons. But the history of
this latter issue is not a completely uniform one.
Although the Roman law established and Gratian agreed7
with the general position that consent, not sexual rela-
tions, made a marriage, there were in the twelfth and
thirteenth centuries disputes about the ability of the

pope to dissolve a valid (i.e. consensual) though uncon-
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"of marriage.

summated marriage; Although Alexander III in his decretal

‘Commissum firmly upheld consent as the foundation of the

canon law on marriage,8 he held that
although a marriage was lawful and valid
upon the exchange of consent, it could be
truly dissolved, -ending all marital ties
and obligations, by the religious profes-
sion of one spouse, provided that profes-
sion took place before any actgof post-
marltal intercourse intervened.
That ruling ended what had been a controversy for
centuries by deciding that marriage was not in all circum-
stances indissoluble, even a valid marriage. The dis-
tinction made here was between a valid union and an indis-
R0 )
soluble one. Alexander ruled that t§§7commandment not to
put asunder what God had joined could only apply to those
who had consummatgﬁ marriage. In any other marriage the

two ‘parties had not yet "become one flesh.n*©

Thus, he
distinguished between two classes of marriage, the wvir-
ginal 6ne and the norm. That distinction illustrated the
problem of both canonists and theologians struggling to
propound a single, unified theory of marriage. The
conflict which Alexander attempted to resolve was a
conflict between the Marian and the Augustinian analyses
11 rhe Marian account of marriage held that
marriage was constituted by consent, not by sexual rela-
tions. It was called Marian because ;t was the only model
which allowed for the validity of the virginal marriage of

Mary and Joseph, one in which sexual relations were never
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present. The oppesing theory dated back to St. Augustine
in the fourth century. That theory held that there were.
three essential values which must be intended by marriage:.
'children, indissolubility, and fidelity. 12 rack of any of
these was sufficient to invalidate the marriage, as the

legislation of Gregory IX, Si conditiones, decided.l3

Refusal to particziate in_ sexual relations, then,
theoretically would render a marriage invalid from its
inception. But that, again, would put in Jeopardy the
marriage of Mary, a move which would be theoclogically
unpleasant at best. While the details of this theological
dispute lie outside the scope of this thesis, it is impor- 4

-tant here to note that the theory of marriage, which
obviously affects the legislation of marriage, was not
uniform. While theologians seem never finally to have put
together a uniform model of marriage which reconciled
these differences, what 1s clear is that ecclesiastical
practice has maintained a unitary model. It was thought
that the virginal marriage was such a.rarity that it need
not be acknowledged as a separate institution or class of
marriage. Even rarer is the virginal marriage in which
one party eventually decides that he would like to be
freed—of the marriage bond in order to pureﬁe a religious
vocation. Hence, as a general rule, marriages between two
baptized persons, marriages constituted by consent and

consummated, are indissoluble. According to canon 1141,
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"A - marrlage which 1s ratified and consummated cannot be
dissolved by any human power or by any cause other than
death." Marriages properly constituted (i.e. constituted
by consent) gpt not consummated are open to dissolution by
the pope. Canon 1142 provides: .

A non-consummated marriage between bap-

tised persons or between a baptised party

and an unbaptised party can be dissolved

by the Roman Pontiff for a just reason,

at the request of both parties or of

either party, even if the other is

unwilling.
What remains is what has tradiﬁionally been called the
Pauline privilege because it dates back to the letters of

Paul to the CoriRthians, precisely 1 Corinthians 7:10-16.

That amounts to the practice elaberated by Isaac, a fourth’

century Roman lawyer converted to Christianity from

J‘udaism,14

which allowed remarriage for converts to Chris-
tianity when the férmer spouse remained an unbeliever and
cohabitation became impossible because of religious dJif-
ferences. This was allowed even in the case of consum-

mated marriages. Today this is an exceptional'situation

and need not affect our inquiry inte legal capacity except

to note that it is provided for in canon 1143 which -

-

—

states: - : 7

In virtue of the Pauline privilé§é, a
marriage entered into by two unbaptised
persons 1s dissolved-dn favor of the
faith of the party who received baptism,
by the very fact that a new marriage is
contracted by that same party, provided
the unbaptised party departs.
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The unbaptised party is considered to
depart if he or she is unwilling to live
with the baptised party, or to live

- peacefully without offence +to the
Creator, unless the baptised party has,
after the reception of baptism, given the
other jgst cause to depart.

What we can conclude even after this brief digreé—
sion is that persons lawfully married cannot, according to
the canon law, Eontraét a second marriage until the former
marriage is proven invalid. A marriage can be invalid in
a number of different ways. The first, and easiest, way
to invalidate a marriage is tc demonstrate that the formal
procedures for contracting a marriage, procedures first
formulated by the Councii of Trent aﬁd now listed in
canons 1108 to 1123 (chapter five of Title VII on
marriage), were not followed. That‘is a relatively
simple legal procedure. The more difficult case is that
one where the foémal requirements for -contracting a
marriage have been met, but the marriage has still failed.
In that case, the marriage can only be declared null if it
can be demonstrated in a court of law (the Church tri-
bunal) that no valid marriage ever existed because of some
failure at the time the marriage was contracted. That
sort of failure is a failufe to meet certain qonditions_-
for legal «capacity, and those conditions are tied to
‘consent and mapped out in chapter four.of the section on

marriage, a chapter entitled "Matrimonial Consent."

Canon 1095‘§kates very clearly:
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The following are incapable of contractiﬁg marriage:

1. those who lack sufficient use of
reason:

2. those who suffer from a grave lack of

discretionary judgement concerning the

essential matrimonial rights and obliga-

tions to.be mutually given and accepted;

3. those who, because of causes ¢f a

psychological nature,” are wunable to-

assume the essential obligations of

marriage.
Within that brief canon lie all the conditions for legal
capacity enumerated within the whole of the canon laﬁ on
marriage. What can immediately be concluded from a quick
perusal of that cénon is that the very young and the very
insane are eliminated by the "sufficient use of reason”

3 ]

criterion. People suffering from less than total mental
retardation, however, may be a different case. The canon,
after all, does not specify how much reéson‘ is "suffi—}
clent.n" The other two criteria are eveni}esé specific.
.The second, the "grave lack of discretionary juegement,“
seems to be related to the understanding, +to volition and
to prudence, to one's ability to appreciate, to choose and
to carry out the "essential matrimonial rights and obliga-
tions." The final critericn, the psychological, entails a
level of mental health highe{ than the mere possession of
reason. It @ould seem to exclude persons ranging from

those suffering from more mild forms of psychclogical

3,
impairment (emotional immaturity and instability, for
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example, as well _as the inability to accept pérsonal,
financial, or Jjob-related respbqsibilities) to those
suffering from psycho~sexual disorders as well as persons
suffering from what used to be called character disorders,"
éspecially those of a sociopathic sort, which render a
person unable to order his own life according to fhe
patterns of social bonds and rélationships that other
people use. ' '
Canon 1096 further specifiesfgggé consent requires a

certain amount of knowledge:
' For matrimonial consent to exist, it is

necessary that the contracting parties be

at least not ignorant of the fact that

marriage ~is a permanent partnership

between a man and a womani ordered to the

procreation of children through some form

of sexual cooperation. This ignorance is -

not presumed after puberty.
Canon 1097, states that "error about a person renders a
marriage invalid," even though érror about certain quali-
-ties>of a person does not. Furthér, "a person éontracts
invalidly who enters marriage inveigled by deceit . .
which of its very nature can segidhsly disrupt . the part-
nership of married life" (cadéh 1098). The knowledge
required for «consent is é?ﬁﬁcally knowledge of what
marriage is and a certain miﬁ;sfl knowledgé about the
person whom one is marrying, at least that he is who he
claims to be and is not engaged in open deception about
himself.

Canon 1101 attempts to relate external behavior to
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internal intention:

The internal consent of the mind is
presumed to cogform tc the words or the
signs used in the <celebration of a
marriage.

If, however, ther or both of the
parties should by ositive act of will
exclude marri%ge itself or any essential
element of marrjage or any .essential

' nroperty, such party contracts invalidly

In addition, "marriage cannot be validly contracted'

subject to a condition concerning- the future" {canon
1102). Marriage, that is, entails the unconditional
acceptance of‘a person and ofélife together with that
person, regardless of whether or not that life proceeds

according to one's expectations. This criterion sounds a

lot like the traditional~"for be&ter origprse in sickness

and in health® section of the marriage ceremony. One

cannot put conditions or stioulations on the marriage ("I
¥
will stay married only if certain things happen or work

it

out, etc. ") if that marriage is to be valid. .

A final requirement for consensual validity is that
one enters marriage freely.. Canon 1109 states that "a
marriage is invalid which wag entered into by re%son of

f
_force or of grave fear imposed from outSide ev if not

-

purposely, from which the Derson has no escape other than
by chOOSing marriage.” Consent can only be free consent.
-nat is a criterion at the volitional level not unlike the

£criteria listed =zbove in canon 1095. Consent is an
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activity of the will as well as of the reason.

fhere are also formal reqﬁlrements for the oelebra-
tion of marriage which are behavioral in nature. These
forms are outlined in chapter five of "Title VII on
marriage in the new Code of Canon Law. These norms
specify other criteria which one must meet for the wvalid
cele‘ration of a marriage. They include such thlngs as.
the celebration of the marriage in the home'parish of one

L] . . 1/
of the parties in the“presence of two witnesses and -con-[

~
L

tracted before the parish priest or -bishoo (or His dele—
gate) — During the ceremony the parties .to the: marrlage
must publicly manifest their consent. Also, the marrlage
is to. be recorded in public records } Any deviation-from‘
‘; these formal requirements must be dtspensed by the bishop.
Teo summarize, then, marrlage is constituted by the
consent of persons who are legally capable That consent
is composed of several different elements, some of them
behavioral (following the appropriate form for marriage),
scme of them related to reason (being old enough' to
) possess reason and sane enough to be- able to use L), some
related to intellect (knowledge of what marriage is), some _
related to will (the free choice of the marriage and the
marriage partner,. free in.the sense both of being unco-
eroed by outside forces and uﬂgetermined by inner pé&cho-

logical defécts which would render one incepable of

carrying ocut what one intends to do). Failure of consent
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at ' any of these levels invalidates 2 marriage.

A  properly performed and‘ éonsummated marriage
between two living Christians can only‘be nullified by the
‘jforﬁal Ennulmenf process requiring a full tribunal heéring
te prove that a true:marriage never existed in the £first
place.'. Many grounds for declarations of nullity are
extremely difficult to prove. But within the past fifteen
years or so, the moét'ﬁséble grounds have belonged to
three categories: _the new psychological grounds, simula-
‘tion of consent, aﬁd force and fear. Each of thése

2

- grounds relates to the canons we have just explained

above. And most nullity cases in the United States and ‘

Canada today make use of these three categories in one’ way
or another.lS | '

What are called "psychological-gfounds" above are
really grounds based on defective matrimonial consent,
specifically a  defect in cne's ability to be “"capable
according to {law." That was the old phrasing of canon

1057 which now uses the phrzse "persons whé ~are legally

capable." New interpretations of that canon, of canon

. 1096 (that the partners "be at least not ignorant" of the

eésential properties of marriage), and of the "force and
fear" provision ,of canon 1103 have resulted in the incor-

poration of two distinct but related grounds for nullity

which have accounted for approximately 80% of the formal '

declarations granted in the United States since 1970.%°

Al
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The American interpretation of these new greuhds was

upheld in the promulgation of the new Code of Canon Law in

1683.

?\‘

These two)new grounds are grounds implied by canon

1085 - which deta‘ls the nature of matrimonial consent and

~sets out condifions which render a

contracting marriage (see above).

;

person incapable of

The new grounds based

on . the interpretation ég this ‘cancn are célled "lack of

—— ,
due discretion" and "lack of due competence," although the

Commission on the new Code of Canon Law refused to recog-

nize‘ the validity of the latter. Furthermore, each of

w
these is often ‘included in the blanket or umbrella ground

cazlled "consensual incapacity."

1

b

Lack of due discretion means that the
person - did not ‘have the abilitg to give
valid consent at the time of the wedding

and therefore the union is invalid. TUack.

of due competence means that the person
was incapable of carrying out the obliga-
tions of the promise he ey she made
during the wedding ceremony.

Use of these grounds was begun in the U.S. in 1969% and

followed the adoption and vatican a@proval of the American

Procedural Norms, a series of procedures designed to expe-

lity of &a marriage. The Canadian tribunals were

dite the process of deciding on the validity or the nul-

given

specialr privileges in 1974 similar to those incorporated

in th American .Procedural Norms.

Those Norms (which Had

as their major advance a shortening o§ the annulment

process by allowing an affirmative decision at the local
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Diocesan 'level to suffice, thus doing away with appeals
unless reguested by the parties) were superseded by the
promulgation of the new Code. of Canon Law in 1983; the
newer ground of lack of duep discretion cited above,
however, was.not. And, indeed, even Reta decisiens prior
to-1970 began_to show rnfluence of an appreciation of new
factors in the decision of marriage cases. By the 1950's
the Rota began to decide affirmatively on the nullity of .
marriages of persons exhibiting different sexual orienta-
tions (i.e. homosexuals) or persons suffering from sexual

disorders such as nymphomania. For the first +time the

Rota began to reason that persons who exhibit such orien-

tations or disorders shortly after the marriege must have

been unable tc give valid consent at the time of the
marriage because these are orientations that do not sprin

up overnight, even if their first manifestations do not
pre-date the ﬁarriage itself. Furthermore, psychological
testimony began to be accepted and even socught after in an
attempt to understand the parties! ability to consent to a
marriage. The Rota began to 1nvestigate causal links

between fharriage breakdpwn and premarital states. None of

- this amounted to an accommodation to the twentieth-century

world replete with marriage Breakdowns and divorces so
much as it was a recognition that marriage is indeed a
complex undertaking requiring more than a simple under-
standing of the relationship between sexuality and pro-
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' creation. It was, additionally, the recognition that many
persons.know what marriage is and choose it without reali-
zing that they may well be ingapable of fulfilling that
which they 'aré accepting. fhat, coupled with the
broadening of the idea of what marriage is from that of a
legal contract to that of a covenant, accounts for <+he
great increase in requests for declarations of nullity at
the diocesan tribunals.

The result of this was that it could no

longer be assumed in annulment cases that

a persen who could intellectually under—lz

stand the concept of marriage could(

necéssarily give valid consent to marry.

The ability to both grasp and assume the

real obligations of a mature, lifelong

commitment are now considered a necessary

prerequisite to  wvalid matrimonial
censent.

This becomes 2 philosophical problem in the following way:
Very simply. theory has not kept up with practice. The
broadening and ﬁewrunderstanding of acceptable grounds
date back 1less than fiffy years; the mushrooming of
requests for declarations of nullity dates back only about
fifteen. Use of the newer grounds in the rest of the
world beyond North America and Great Britain is Just as
recent, 1f not more so. Many of the precedent cases for
the use of the specific formulations of "lack of due
discretion” come ;gpéithe post-1965 pericd. Furthermore,
more types of eéidence are now allowed by the tribunals.
At present the conduct of the partners in the years after

N
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the ceremony counts as a strong indication of the consen-
sual capacity of the‘partners at the time of the ceremony.
In much the same way, general behavioral patterns can be.
used .as evidence bearing on a person's capacity to assume
and carry out respoasibilities and obligations as promised
as well as on his overall ‘ability to exercise prudent
Jjudgment. Not only 4is testimony from péychologists
allowed; 1t 1is encouraged ﬁy the tribunal 4judges as
expert testimony to which strong weight is given.

But what is lacking is a philosophical explanation
of legal capacity such .that reason, will, intention,
judgment, and ability to carry out what one promises or
wishes are coordinated into a single, cohesive, and
coherent theory of the self. The persons acting as "advo-

cates"” at the diocesan tribunal, of course, aré interested

"either in promoting the case for nullity for their

"clients" (if they are acting as advocates) or in insis-
ting upon the validity of the marriage (if they are the
Defenders of the Bond). Their role is to use the law to
the advantage of the parties involved. Theirs is a prac-
tical activity. So, too, 1is the function of judge who
must finally decide the outcome of the hearing. Canon
lawyers study the canoﬁs, the history of them, and prece-
dent. cases 1in order to develop more fully an understanding
of the law and its applicatlon by investigating the sorts

of grounds that one might use. Theologians are concerned
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with the nature of marriage and its spiritual ramifica-
tions. But any understanding of legal capacity will
remain serlously lacking and incomplete if it does not
include  the input of philosophers whose function if is to
examine the concept of self, how differept aspects of the
' self mesh together to constitute a unified person, and how
those different aspects relate to a person's projects and
activiéies;

The remainder of this thesis will aadreés those
issues. I shall investigate, £irst of all, competing
models of legal capacity based on thorough and comﬁlete
philosophical positions. The first model I shall study is
what I have galled a-legalist or positivist model, a model
'similar to one employed in the secular law on marriage
according to which the fulfillment of certain prescribed
sets of behavior constitutes a mérriage. This model can
be best described in philosophical terms by looking at the
work of British philosopher J. L. Austin on\performative
utterances. The marriage opromise is one of the first
examples he‘uses in his owa work cn performatives. Such a
model offers valuable insights into some of ?he necessary
conditions of legal c;pacity; But, as will b;Eome evident
in chapter four, the_ performative analysis of legal
capacity fails to account for all that is needed agfording-
to.éanon law. That is, it sets forth necessary but not

&
sufficient conditions for capacity.
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The second paradigm which I shall examine is what T
have called an intellectualist model of capacity, one
.according to which a person must possess reason and intel-
lect in order to participate in a system of legal rela-
- tions. This model' can be traced to certain
interpretations of the work of St. Thomas Aquinas and has
been the foundation of a standard philesophical theory of
capacity, the one most often cited by canonists in the
past. Indeed, before the second half of the twentieth
century, this Thomistic model was taken to be the norm
even though it existed only in an implicit ferm in the
canon law. That is, canonists and.tribunal advocates and
judges used the philosophical theories derived from St.
Thomaé Aquinas as their point of reference, - but nowhere
did tEgre exist an explicit formulation'of the Thomist, or
intellectualist, theory of'legal capacity. That will be
supplied in chapter five.

Fiﬁ%lly; legal capacity is closely connected to
freedom /in some very 's2rious ways. Hence, a third
possible model of cap§c1t§ is one which I have called a
voluntarist model, based on the premise that freedom (and

hence the will) is primary in the exercise of legal capa-

Zcity. . A formulation based on the philosophy of Jean-Paul

Sartre can best account for a concept of absolute freedom

being what makes us human znd, therefore, what can account

for our legal capacity. We shall investigate;that model
~
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in chapter six.

Wwhat becomes evident after an examination of the
philosophical models already available is that each
presents a necessary component of legal capacity, but no
one paradigm alone can satisfy the requirements of the
canonists as set forth in canon 1085 on matrimonial
consent. Therefore, in the %gst section of this thesis I
shall try to construct a new model that gives sufficient
weight to all those items included in that canun:
behav%g;, reason, intellect, knowledge, freedom, and will.
To do so I shall iwwvestigate the work of another medieval
philosopher, Jchn Duns Scotus, whose theory seems to
approximate more closely than that of the versien 'of»
Thomism popular in Roman Catholic institutions during the
first half of the twentieth century the contemporary
concerns of canonists abqut legal capacity and maéiﬁal
consent. To that I will add the work bf Josiah Royce,
nineteenth-century American_idealist philosopher, “and his
British contemporary Thomas Hill Green. They shared %he
basic premises of Scotus about the nature of the self.
Yet they also ‘bﬁ{i?ed ‘additional insights into the
relationship of the individual to the community and into
the nature of the self as a unified whole which incor-
_ porates and integrates all the above-noted facets of the

human person. I shall conclude by suggestiné that only a
model of that sort can prs;Iaiithe philosophical basis for

¢
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the recent practice of Church tribunals of granting an’
inZreased number of declarations of nullity on those
broader grounds explained- above. Purthermdre, it is hoped

that the provisica of a philosophical explanation and

justification of this practice can lead to a more préduc—
tive and, hence, more equitable practice. It is to be
hoped that making the philosophical underpinnings explicit
will make the tasks both of petitioning for an annulment
?Bd deciding on the éctual nullity.of'a marriage clearer,
if not easier. A philosophical modél may be able +to
provide additional standards, or at least additional
insights, into the process in order to help clarify the

practice.
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Chapter IV. The Legalist/Positivist pi'ode‘l

In saying these words we are 01ng‘\3mékh1ng,
rather than reporting something . .
--J. L. Austin
© - How to do Things with Words

5

One of the mo;g straightforward models of legal
capacity is a model which one 'might call a "legalist"‘of a
"positivist" model. It 4is "legalist" in the seﬁse that it
holds to a notion of strict accountability in the law.
One either adheres to the presc;iptions of the law or 'one
deces not. And a person is wnully responsible for his own
adherence or non-adherence. Very little counts in the way
of excuses. .It is Jpositivist“ in much the same way. The
law exists as a factual body of regulations against which
peopla either measure up or they do not. Judgment ki.e.
the function of the judge) is the process of applying
general rules to particuigr.cases and/or of ascertaining
whether or not the provisicns of the law have been met.
It is not so much creative as it is comparative. It is
more an activity of looking, measuring, and ap?lying than
of interpreting. Therefore, to be "legally “capable"
according to this model means to be capable of per;ormiﬁg\\
the activities spec1f1ed.%y the legalwz§g£em inorder to }

effect certain results. The law deéermines what
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conditions must be-met_to achieve a valid contract. To

possess legal capacity .then means‘merely to be able to

fulfill those conditions. Once fulfilled, the act’ is
achieved; nothing more is needed.

In the case of marriage, this model amounts to
the following: Marriage, insdfar as it is a contract,
demands the consent of the two parties to that contract.
"A marrigge is brought into being by the lawfully manifest
consent of persons who are legally capable" (cancn 1057,
section 1).,6 Further, "the internal consent of the mind is
presumed to conform to the words or the signs used in the
celebration of a marriage" (canon 1101, section 1). What,
then, is the condition of legal capacity according to éhis

model? Essentially, it is the condition required for any

contract: the ability to (express one's) cqnsen&;\\zf say
the proper formula is to be married. More, obviously, is

requi;ed than merely saying the right words? One must, of
cour;;, know what cne is saying, i.e. know what it is to
which one is’ consenting. "For matfimonial consent to
exist, it is necessary that the contrac#ing parties be at
least not ignorant of the fact that mérriage is a perma-
nent partnership between a man and a woman,'ordered to the
procreation of children through some form of sexual
cooPeratiéﬂ. This ignorance 1s not presumed after
pﬁberty" (canon 1096). Hence, each _party must have
attained a certain age, "tﬁa age customarily accepted in
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the region" (canon 1072), and the normal intellectual
awareness about marriage of any normel person of that age.
In the wWéstern world of the twentieth cenfﬁry, it is. hard
to imagine that many persons fail‘to_achieye this level of
legal capacity. | -
THis model of marriage as the saying of tﬁe- right
~words in front of witneskes at the appropriate moment in a

\
legally prescrlbed ceremony closely resembles a philoso-

phical model of language usage suggested by J._- L.\ Austin

Ain ggg to Do Things with Words. ~In that series of lec-
tures Austin étfempted toﬂrgnder an account of a speci@i
sort of language usage which he originally called the
"parformative" use of lanéuaée, and to contrast it with
the constativé. Negatively put, performative utterances
"do not ‘degcribe' or 'report' or constate anything at

i o
all, are not ‘'true or false'.">

-

"humdrum"2 verbs in the first person, singular present

They ordinarily-T have

indicative active tense. Finally and most importantly,
the wuttering of the appropriate words constitutes the
doing of an action. Uttering the words of the. mafriage
ceremony 1is the 'f;rst example Austin provides of\\Eif\
performative. and "many performatives are contfactual."3

o /

It would appear, then, that an investigation into

Austin's account of the performative utterance might be
of assistance in our attempt to make sense of the
‘wlegalist" or "positivist" model of legal capacity. This
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model of legal capacity (which would hold.that two people
were legally capable if they could pronounce the appro-
' priate words and know what they were doihg in so saying
them) seems to rest on a philosophical positiog“huch like
Aust;n's. A performative utterance is one in 4%hich,\ in
saying certain words, we do something. The séying of the
words is not an extraneous accompaniment or external mani-
festation of an action, nor is it a report of or statement
about that action. The‘saying of the words effects the
action. But, as we shall §ee in the case of m;}riage, the
words are sufficient in one sense and yet not enocugh in
another. Although fhe uttering of the words may be the
prima{y element of the act, it is rarely the case that the
utterance alone guarantees adequate performance of the
act. The circumstances accompanying the utterance must be
appropriate, and the speaker must be in a certain condi-
ticn. "Besides the utteriﬁg of the words of the so-called
performative. a good many other things have as a general
rule to be right and to go right if we are to be said to
have happily brought off our action."® we cén fail; our

saying of the words may be what Austin calls "unhappy" or

"infelicitous." Performatives do not fail by, turning out
to be "false"; they are not statements or reports which
correspond to exterrnal "facts." Rather, they fail in mecre
subtle ways. Something within them goes wrong. Either

the circumstances prove not to be appropriate or the
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speaker does not fulfill some required characteristic.
More specifically, Austin talks about A, B, and
" conditions. Failures at levels A and B result in the

failure to achieve the act at all. Pailure at level ',

i ’

however, does not result in an aborted act. The act is
achieved, but the procedure has been abused and the act is
insincere or hollow, at best. In any case, the conditions
which are necessary for thé happy functioning of a per-
formative are-as follows:

A.l. There must exist T an accepted
conventional procedure having a certain
conventional effect, that procedure to
include the uttering of certain words by
certain persens in certain
clrcumstances, and further,

A.2. The particular person and circumstances
in a given case must be appropriate for
the invocation of the particular proce-
dure involved.

B.1. The procedure must be. executed by all
participants both correctly -and

B.2. completely.

. -1. Where, as ‘often, the procedure is
designed for use by persons having cer-
tain thoughts or feelings, or for the
inauguration of certain consegquential
conduct on the part of any participant,

. then a person participating in and so

invoking the procedure must in fact have

those thoughts or <feelings, ané the
participants must intend so to conduct
themselves, and further,

A

.2. must actuallg so conduct themselves
subsequently.

Again, it is worth noting that if conditions A and B are’

not met, then the act does not follow. However, if condi-
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tions A and B are mét but there is some failure in 7™
condiﬁions, the act has been accomplished, but unhappily.
The performance is not void, but-is plégued by "insinceri-
ties aqa,;nfractions and bréachc.as."6
Tﬁese conditions seem to have some béaring on  our
diseussion of the conditions necessary to contract a
valid marriage and, more generally, on our discussionmgf
the conditions of legal capacity. It would seem theat la
valid marriage requires an "accepted conventional proce-
- dure." Indeed, marriage consists of a conventional proce-
dure that does include the uttering of certain words by-
certain persons in certain Eircumstances. The uttering of
these words does produce a‘"conventional effect"; the two
é.parties are married. The "formula," tﬁe wordE;‘bf the
ceremony, is conventicnally prescribed._

Furthermore, both the persons and the circumstances
must be appropriate for the invocation of the particular
procedure. The. persons and the circumstances must meet
certain specifiable conditions. In the case of marriage,
again, these «conditions are contained in the canon law:
The persons must have reached a certain age (cano@ 1083).
They cannot be impotent (canon 1084). They cannot be
"bound by the bond_of‘a previou; marriage" (canon 1085).
They cannot be bound by sacred orders or a public perpe-

tual vow of chastity (canons 1087 and 1088). They cannot

have killed or brought about the;death cf a previous
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'sﬁouse (canon 1090}. They cannot be related by "consan-

guinity in all the degrees of the direct line" (canon
1081), nor can they be legally related by adéﬁiion in the
direct line (canon 1094). The woman cannot have been
abducted, nor can either party have been fcrced intoc the
marriage (canons 1089 and 1103). Finally, ;to contract

marriage wvalidly it is necessary \that the ' contracting

proxy, and the spouses are to engess their matrimonial

B ) \ o
consent in words; 1f, however, they cannot speak, then by
equivalent signs" (canon 1104).

As far as’ the circumstances of the marriage are c%g—

"cerned, marriages are ordinarily celebrated in the parish

church of one of the parties (canon 1118) in the presence

of the parish priest or local bishop and two otﬁer witnes-
ses (canon 1108). Variafions of these circumséances are
detailed and prescribed in canons 1108—1133.

) Beth the parties to the marriage and its circum-~
stances must adhere to tﬁg specified procedure in order to

achieve a valid marriage and, in reference to the B condi-

tions, the formal procedure must be executed correctly and-

completely. Any deviatign from these norms results ‘in an
aborted act. The marriage is not achieved, i.e. there is
no valid marriage because\either the persons involved or
the circumstances were inappropriate.. No marriage «can

result 1f one fails to meet either the A or the 3 condi-
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'parties be present ° togethet, either personally or by

J



tions. Such.; -an-attempted marriageris’invalid'and can be

decIaTed null By.“& church tribunal. |
The i” conditions, we recall;'play a different role

in the assessment of the success of a performative utter-

-

ance. The T conditions are those concérned with proce-

dures "designed for use by perSons haviné certain thoughts
or feelings, or for the inauguraf;on of certain consequen-
tial conduct on the part of any participant" (T.1.). The
parties té\;the performative activity must have thdse

"thoughts or feelings," must "intend to so conduct them-

selﬁes," and "must actually so conduct themselves subse—Q:r_,

quently” (7.2.). The rules are, again, of a different
sort altogether than the A and B rules.
Now 1f we sin against any one (or more)

of these six rules, our performative
-utterance will be (in one way or another)

unhappy. - But, of course, there are con-
siderable differences ‘*bétween  these
"ways" of being unhappy . . . If we

offend against any of the férmer rules ~
(A's or B's)--that is if we, say, utter
the formula incorrectly, or if, say, we
are not in a position to do the -act
because we are, say, married already, or ;
it is the purser and .not the captain "who 1
is conducting the ceremony, then the act ¢
.in question, <te.g. marrying, is not

. successfully performed at all, doces not

, come off, is not achieved. Whereas in
the two cases the act 1is achieved,
although to achieve it in such
circumstances, as when we are, say,
insincere, is an abuse of the procedure.

The ~ conditions are also a bit less specific than

the .A and B rules, at least insofar as they reguire an
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the fact thdt marriage is %

examiﬁationl of "thoughts, feelings," and the integt' to

inaugurate "certain conseqﬁential conduct." Thaﬁlis, they
require -a determinatiofn of things normally less public
than one's age, previous marriages, prior vows, dejrees of
familial relaEionship and, obviocusly, far less public than
words spoken in a church -in front of axgiiest: witnessesr
and guests. Yet, instances of these }ules do also
appear in the canon law. Firgt of all?*inasmuch as know-
ledge is, in some sense at least, ;the possession of cer-
tain "thoughts." it is required fdr matrimonial conseﬁt
“that the contraéting parties be at least not ignorant of

<% permanent partnership between

o

a man and a woman, ordered to the procreation of children

- through sdme form of sexual cooperafion" (candn 1096). As

far as ‘"feelings" or "intent" go. a.?erson cagﬁqt be
"inveigled by deceit™ (canon 1098) nor can "eithér or both
of the arties by a positive act of will éxclude marriage
itself or any essential property" (canoﬁ 1101, section 2).
Finally, marriage cannot be contracted "subject éo a;con—
dition concerning tﬁe fﬁture; (canon 1102) nor enteged
1nto.by reason of "grave fear imposed from outside .-

from which the Dérson has no escape other than by cheoosing
marriage" (canon 1103). This last canon seems to be
addressing the proverbial “"shotgun wedding" situation
about which Austin would say that, although an “"unhappy"

Y
or "infelicitous" situation all around, it 1is vyet
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qertainlg. the case that the marriage has been’ achieved.
And, qudeed, the canonist appears, on tHe dne hand, to be
saying tﬁe-same thing about the " conditions: Conseﬁt is
what brings abéﬁf thé/;a;;}age, but consent is only ascer-
téined inasmuch aé it’igjpublicly expressed tﬂrough the
wérds and actions of éhe ceremony. And, more strongly
put, "The internal consent of the mind is presumed to
conform to the words or the Signs used in the celebration
cf a marriage" (canoh 1101, section 1). - Indeed, that
canon \leaves us- with an analysis of marriage according to
which the expression of the words‘of the marriage ceremony
effects the marriage because of two not 'unreasonable
assumptions: that the words express internal thghghts and
that, in the absence of any reason for doubting, the words
are sincerely _spoken. This minimal level of trust is
essential to all soclal interacticns. Thus, Aﬁstin;s
understanding of the performative use of language amounts
to the following. Certain activities are effected by
certain specifiable behavior: the use of appropriafe
words in appropriate circumstances.- Certain other
thoughts, <£feelings, and inténtions ordinarily accompany
such bhehavior. If, however, those internal states should
fail to accompany éhe external,- linguistic manifestations,
that in no way diminishes the successful performance of
the activity in question; it merely renders it "unhappy."

The advantages of this model are evident. One can
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- judge whether or not a marriage counts simply by examiniﬁg\
the critical features ?ﬂ legal capg@ity according to ?hiéf'
model: the meeting of 2 minimum age requirement, a mini-
mal level of knowledge about what marriage is, freedom
from a priof marriage or binding vows, assumed ability to
consummate the marriage, and, most importantly, the public
expression of consent in the presence of the neééssary
witnesses. These features are easy fo examine because
they are public and external. Again, the process . of
judging a marriage to be valid requires the simple act of
looking to see if certain visible criteria have been met.

It - is 1interesting to note that this resembles the

. model of-legal capacity that one finds in the statutory

law. Implicit in this model is a view of marriage as a
contract. "A contract is a legally recognized agreement
made between two or more persons. Such agreement gives

rise to obligations that may be enforced in the courts

8 This agreement appears in the consent or jeining

together of two minds, a "meeting .of the minds," as it
were.
Marriage is defined legally as a special sort of con-
tract,
a contract, according to the form
prescribed by law, by which a man and
woman, capable of entering into such
contract, mutually engage with each other
to live their whole lives together in the

state of union which ought- toe exist
between a husband and wife.
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What is required for a valid civil marriage is what is re-
quired for the execution of any oéher legal contract. The
parties to the contract must ‘each express itheir consent
publicly in <front of witnesses. This free and public

expression not only expresses but actually constitutes an

agreement between two parties at which time they each bind

themselves to certain subsequent behavior which is ordi-
narily specifigd in the terms of the contract. Consent
has been'alternatively defined in vérious court cases as
"an act of reason accompanied wiéh deliberation," and
"volunﬁary agreement by a person in the posgession and
exercise of sufficient mentality to make an intelligent

choice to do something proposed by another."'®  Purther,
it “"supposes a physical poweéﬁéo act, a moral power of
acting, and a serious, determined, and free use of‘t@eée
powers."ll That 1is, it demands that one possess légal
capacity. Capacity, "the attribute of persons which
enables them to perform civil or juristic acts,"iz is that
which defines the competence of parties to a contract.
Competent partfés 'are "those posséssing the requisite
ratural or legai gualifications; legally fit. 1In the law
of contract this excludes minors, mentally incompetent,and

1
drunken persons." 3

Basically, then, the minimal condi-
tions of legal capacity for any type of contract are that
the parties have attained legal age, understand what it is

that they are contracting, be not incapable of fulfilling
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the terms of the contract, and publicly express their

consent to .it. Wﬁét results frqm their consent is =&

binding legal relationship. At the moment of their

expression of consent, the deed is aone. What is ifrele;
vant fo the essence of the contract are thel thoughts,
feelings, and intentions of.the parties to the contéact.
The legality and binding force of the contract do not
depend upon any of those items. Failure to have thé
appropriate thoughts, feelings, and intentions may render
the contract "unhappy" but does not diminish its legal
status as a binding document. Thus, according to statu-

tory law, a 'valid marriage is not a metaphysical state

characterized by an appropriate frame of #hind and posses-

sion of certain feelings and intentions. Rather, a legal
marriage 1is one which has met the conditions specified by
law. The civil law is not concerned with the ™ or "happi-
ness* ;onditions—of Austin as having any real bearing on
the essence of a validly coniracted marriage. Rather, the
law 1is interested in ascertaining whether the A and B
conditions have been met. If they have been, the marriage
exists. ‘

- However, legally one is not permanently stuck with
the contract if it turng out to be unhappy, i.e. if thé
" conditicns are not fulfilled. Just as contracts are
enfered into by'the‘ﬁutual.consent of the parties,l so too

can they Dbe dissolved. In many states in the United

98



=
States, for example, the simplest breazking of the marriage

contract is by means of a legal procedure called a "disso-

14

lution.” The marriage contract is dissolved (just as

eaéily as it was created) by the mutual agreement of the
two parties. Where consent is mu£ually withdrawn, the °
contract no longer exists. Other, older methods of
Sreaking the contract are neither as simple nor as
pleasant. When one party is less happy than ?hé other, or
when - one party believes, that the other has Eéiled to live
up toy the provisions of the contract, or in jurisdidtions
where ~the simpler dissolution optién is not available,
then the remaining legal remedy is aivorcg. A égéorcé
breaks the‘contract. It terminates the marriage from that
point onward but does not affect the former validity of
. the marriage. It merely releases the parties wholly frdm
their matri;onial obligations; Divorce is an adversary
procedure which requires that one party be formally
charged with the vislation of the contract. One pafty
must sue the other .and grounds must bei—presented.
However, it is alsc a procedure which'has been diminishing
in popularity since the inceﬁfion of the far more recent
“dissolufion“ or "no-fault" alternative.

" But,, regardless of the approériateness of this model
for the secular law's rather minimal definition of legal

capacity, the question which concerns us here is whether

this 1is a model fitting for the canon law. A closer

-
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examlnatian of the canons and‘a re-examination of Austin's
six conditions for performati;e utterances will indicate
that ‘this model. fails to characterize adequately the
status of marriage and the conditions for.real_consent in-
tha canon law.

In actual practice this legalist or positivist model
 would allow for very few marriages to be declared null,
void, or never t? have really existed. That kind of
declaration could occur only where there was 5 failure to
meet either the A or B‘conditions; Ih canon law " these
cases fall,_uader the geheral categgries.pf "defect of
for@" and Wabsencé* of -form." 'ihey‘ are, relatively
speaking, easily declared null by a procedure which is._ an
almost purely formal exercise. This is that simple —sort
of case envisioned by the positivist when he insists tﬁat
the Jjob cf the judge is not to create the law but merely
to. determine its applicability in a certain'“situation.
The judge simply applies the law as it stands; no creative
-interpretation is necessary, nor is any knowledée of the
intention or the purposes of the rules reguired. ~Adjudi-
cation 1is a relatively easY‘task controlled by tha common
meaning of the words used in the laws. Generally, cases
fall neatly under one canon or another.

For example, 1if one can be éhown to haée been under
the legal age at the time of marriage, or previoualy

(validly) married, or ordained to’ the priesthood, or
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directly related to ‘one's- intended spouse, or " kidnapped.

and forced intc the marriage, then that marriage can' be
annulled wXth relative ease by the submission of the
required peﬁition to the appropriate tribunal authorities

along with verification of the data listed above. ghe

® same .would hold in the case of those who married in the

preséﬁée of-a justiée of the peace or a Buddhist man, in

. a synagogue ‘or in a mosque, withbut,benefit of the éroper
dispensation. - No true marriage exists in those kinds of
casés{ ‘and the EOntraét_is void éé initio. The procedure
1% ‘relativeiy-siﬁple. -Verification is achieved by mere
observation ané documentation of external, behavioral

© data. There exist few administrative problems with this
model. The'validity‘of marriages <an be controlled easily

- by the E%ébunals. |

‘Unfortunately, life at the tribunal is not oréinarily

so simple. It seems somewhat unreasonable for an institu-

tion -which proclaims suprema lex salus animarum to c¢ling

to such a formalistic account of sacramental theology,
allowing only those marriages whicQ\have failed to meet
. some formal requirement'tq be capable of annulment. The

philosophically more interesting and. jurisprudentially

more d&ifficult (as well as theologically most important)-

cases fall into a different category altogether. The
greater number of45?quests for annulments comes on grounds

related Ho our | conditions, grounds like emotional

. -
3 ™
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immaturity, "consensual incapacity," and "lack -of Q&ue
discretion.” These grounds obviously refer to our
"thoughts, feelings, and intentions." Although Austin
admitted that the line drawn between the A and B rules on
the one hénd and the " rules on the other was not as
clear, "’ néat, and distinct as he would have liked,ls he

nevertheless clung to his belief that the achievement of

the performagive utterance (as opposed to its "happiness")
rested on the:former alone. The Church does not agree.
Nor, perhaps, does statutory law, at least not
entirely. In the statutory law the situation remains a
bit unclear as to the status of these | conditions and,
more precisely, the exact status of a certain invalidating
element, a certain lack of legal capacity: that of mental
incompetence. Insane pecple cannot make ‘binding con-
tracts That much is certain. Nor can the mentally
retarded (depending, of course, on the degree of retarda;
tion). Now, mental retardation can conceivably be con-
strﬂed as a failure to achieve the necessary mental age
for competence. 1Indeed, we often speak of the retarded as
being child-like. That characterization of retardation
could make it subsumable under our condition A.2: The
particular person must be appropriate for the invocation
of +the particular procedure. - Mentally retarded persons
are inappropriate. Drunkenness, another legally invalida-
ting condition, could similarly be subsumed under rule
102 ~ -
\*‘
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A.2. But what of insanity? Does insanity make us an
inappropriate pérson in the_sense of condition A.2.? Or
is inéanity rather thg,lack?of thé right kinds of thoughts
and feelings and the inabilify to inaugurate certain con-
sequential conduct (" rules)? Austin's admission that the
lines are not ngatly drawnais of little consoclation here
inasmuch as the classification of these impediménts does"
make a critical difference--the difference between a con-

tract which is null and void, i.e. a non-contract, and one
which is binding although trouble-laden. rFortunately,

that issué lies cutside the scope of the present thesis.

And we may take comfort from the fact that in either case
there does exist a legal remedy for the unhappy (or non-)

civil marriage: divorce. And, further, a legal divorce
does in the statutory realm what only a declaration of
nullity can do in the canonical for those marriages which
are unhappy but valid and which fail to meet the require-
ments for dissolution: 41t returns the parties involved to
the status of single persons, i.e. it returns to them the
legal =ability to marry again. The slate has been wiped
clean regardless éf whether the first marriage was invalid
from the start or a valid marriage ended by the withdrawal
of a consent which was once present. (This is not to
say, of course, that there is no such thing as a civil

annulment, but in the secular law that remedy ordinarily

applies only in cases where a2 marriage is not physically
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consummated andk thus has a meaning greatly at variance
with the canonical sense of the.ferm.) ‘

That, however, is not the case with canonically valid
marriaéés.. An unhappy but valid marriage may be'dissolved
by civil proceedings but that, in the eyes of the Church,
in no way frees either of the parties to marry again. The
cnly way to end.a "marriage" which in principle is indis-
solublé is to demonstrate that a valid marriage never
existed despite the performance §f a ceremony and the
recitation of vows. Further, "marriage enjoys the favour
of law. Consequently, the validity of a marriage must be
- up e‘d until the contrary is proveﬁ" (canon 1060). It is
in. this regard that tﬁe concept of 1egal capacity becomes
crucial to the project. The most successful way to prove
that no marriage %yer existed (if none of the "éasy,"
formal sclutions listed above applies) is to illustrate
the failure of cne or the other of the ~Partids to be
"legally capable,” thdt is, a failure to meet the condi-
tions for legal cepacity.- That brings us right back,
again, td the central question of the theSis: In what
des legal capacity consist? What conditions must be met
if one is to be capable according to law?

Inasmuch as divorce, or a dissolution.of the marriége
bond, is not an option open to.the canon lawyers and their
clients, and yet inasmuch as unhappy marriages do not

foster either the health or salvation of souls, the canon
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law, especially in its most recent forumlation, expands

' upon whét can render a person legally incapable and, in so

doing, it expands upon the grounds according to which a
marriage can be declared null. These grounds seem to
include items which would fall definitely into the range
of Austin's ! conditions. Therefore, it would appear that
a model based on Austin's conditions for valid performa-
tive utterances cannot account for what the canon lawyer

says about legal capacity. An actual examination of the

canons will help to justify these claims.

First of all marriage, according to the canon law, is

not only a contractual relationship. Rather, it is a

covenant by which a man and a woman esta--
blish between themselves a partnership of
their whole life, and which of its own
very nature is ordered to the well-being
of the spouses and to the procreation and
upbringing of children. (canon 1055)

Seceondly,

a marriage is brought into being by the
lawfully manifested consent of persons
who are legally capable . . . Matrimo-
nial consent is an act of will by which a
man and a woman by an irrevocable
covenant mutually give and accept one
another for the purpose of establishing a
marriage. (canon 1057)

- Furthermore, canon 1095 specifies the following as

being incapable of contracting marriage:

1. those qho lack sufficient use of reason:
2. those who suffer from a grave 1lack of

discretionary judgment regarding the
essential matrimonial rights and obliga-
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tions to be mutually given and accepted;
3. those who, because of causes of a
psychological nature, are unable to
assume the essential obligations of
marriage. .
It seems safe to infer that the meaning of "incapable of "
confracting marriage" amounts to "unable to meet some of
the conditions necessary to contract a valid marriage."
That would mean that anyone who falls into any of the
categories cited above fails to meet . certain necessary
conditions for legal capacity. He cannot marry validly.
His attempted marriage can be declared null.

Those items specified in canon 1095 do seem to
correspond to what Austin called the {' rules. They apply
at least to the possession of certain thoughts and the
ability to conduct oneself in a particular way. But,
according to the canon law, the presence of those items
renders a marriage not merely unhappy, as failure to meet
the.prescriptions of Austin's I rules renders his perfor-
mative utterances, but actually makes a marriage null and
void. So, too, do other sorts of conditions listed in the

canons: [emphases mine)

Canon 1097. Error about a person renders a mar-
riage invalid.

Canon 1098. A person contracts invalidiy who
enters marriage inveigled by deceit,
perpetuated in order to secure con-
sent, concerning some quality BT the
other party which can seriously dis-
rupt the partnership of conjugal
life.
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Canon 1101. The internal consent of the mind is

_ - presumed to conform to the words or
the signs used in the celebration of
a marriage. If, however, either or
both of the parties should by a posi-
tive act of willl exclude marriage or
any essential property, such party
contracts invalidly.

Canon 1102. Marriage cannot be validly contracted
subject to a condition concerning the
future. .

Canon 1103. A marriage is invalid which was
entered into by reason of force or of
grave fear imposed from outside, even
if not purposely, from which the
person has no escape other than by
choosing marriage.

The canon law thus appears to blur the distinction between

invalidating r (A and B) conditions and unhappy-rendering

- [T ) conditions, a distinction which Austln struggled to

keep clear and neat. Thus the legalist model as it
appears in the work of people like Austin cannot be the

sole model available to the canonist bécause it does not

‘allow the appropriate weight--the real invalidating

force--to be given to thoughts, feelings, and intentions.
The conditions for validity and, hence, for legal capacity
in the caégn law-go.beyond those sﬁggested by Austin's
analysis. While Austin presents a good case in setting
out éhe conditions accordiﬁg to which we conduct- ordinary
legal, Dbusiness ané contractual relationships} irncluding
such everyday situations as promising, that case cannot be
sustained when considering the conditions for the Galidity

of a marriage according to the canon law. What is it.
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about marriage that puts it somewhat beyond the\gtope of
i

Austin's analysis? ‘;

One of the ways to address that question is by
contrasting marriage with the other kinds of activities
outlined by Austin, such as promising. Austin's under-
standing of performative utterances seems perfectly
correct in that regard. If T promise to attend a concert
with you, that promise is binding regardless of whether I
meant it or not when I uttered the words.. If I fail +to
act in the requisite manner, I am said to have broken my
promise. My promise binds me regardless of my "thoughts
and feelings."

The same holds true, of course, for "legal"
promises, i.e. contracts. If I enter into a2 contract Qith
you for the repair of the roof of your house, for example,
we are bound to the terms of the coﬁfract regardless of
how we "felt" at the time we initiated it. I promise te¢
fix your roof; you promise tc pay me $500 to do so.
~Legally, we are each bound to the perforéénce of our
respective promises. If I should say to you, "I know I
agreed to fix your roof, but I didn't really mean it,"
your rejoinder would most likely be, "I don't care what
you meant; this is what you said and here is a copy of
your signed agreement." You would probably further add,

"I'll see you in court." Much the same would occur if,

after completion of my end of the bargain, you refused to
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pay me. Ultimate legal liability would need to be adjudi;
cated:\ of course, and there may be alternative legal
remedies open for satisfaction of the contract (e.g. pay-
ment of a penalty in lieu of actual performance). Never-
theless, responsibility remains.

How do these situations, promising and contracting,
differ from marryiné? The differences are many. What

needs to be determined is what are the significant

differences from the vantage point of our stuay.

Pirst of all, promises and contracts of the sort
outlined above can be disposed of in ways not available to
partners to a valid,‘ canonical marriage. If I promise to
attend a coﬁcert with'§ou and a more serious moral obliga-
tion, say, ‘the necessity of attending to a seriously ill
child, intervenes, then I am bound by that more ° urgent
obligation. Ordinarily, I would explain that to you and
~you would wunderstand and release me from my promise.
Difficulties might arise if there were a disagreement as
to the seriousness of the reason for breaking my- promise.
If I said to you, "I can't attend the concert with vou
because I want to attend the hockey game that evening,"
you would be correct to remind me that attending the
concert became binding at the time of the promise and that
I was no longer free to arrange my affairs differently..
You might still release me from my promise, but unless you

did so I would remain bound by it. That illustrates a few
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interesting points about promising. Promises are effected
by the utterance of certain words regardless of intent at
the time of uttering because those words have a common,
shared meaning which allows for coherence and consistency
in our social relationchips. Promises may be broken in
the event of a more ﬁrgent commitment.  But it is diffi-
cult to imagine what might count as a "more urgent com-
mitment" <that would supersede one's marriage promise. H;
promise to attend the concert is a one-time promise to be
perfermed on a specified time and date. It is conceivable.
that cohflicts could occur at that specific time and date.
It is, however, much more difficult to conceive how some
more urgent commitment could interfére with the perfor-
mance of one's marriage promise which extends ovef the
entire future but which does not entail a specific perfor-
mance of any one act at any one time.

It 4is alsc the case with the ordinary sorts of
promises to which I have been referring that dne party
might release +the other from the 'performance of the
promise 1f he so chose. Furthermore, promises may be
dissolved by mutual consent when each party has promised
something to the other and no third parties are directly

involved, as in the case of contracts. In none of these

cases can we say that the promise never existed. Rather,

we terminate or dissolve or cancel the promise; we cease

to .insist upon the performance of whatever was promised.
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The analogous instance for marriages 1s the procedure
discussed above, a dissolution.

An . analysis. of contractual relationships becomes
helpful here in clarifying what has just been said_ about
promising. Contracts are initiated by the mutual agree-
ment. of the parties to them. In most 1instances this
agreement is written as well as verbal. There may be
reasons which prevent. the performance of a contract. In
these situations what is needeﬁ, again, is a release from
the peréon to whom thg performance has been promised.
That person can, hoygver, request compenéation for the
non-performanée of the contract and that compgnsation may
be related tc the seriocusness or non—seriousnéss of the.
reasons for non-performance. If, for example, I contract
with you to fix your roof and ao not fulfill that contract
and 1f I offer you no good reasons for not performing,
then I would expect that you would request (and sue for)
more in the way of compensation than if I had some very
good reason, such as having suffered a major coronary
infarction that precluded any physical labor. Even'then,
however, you could request perfdrmance (I céuld, after
all, hire somecne else to complete the project) and/or
compensation, and you would most likely réﬁeivgiit if you
took me to court. The crucial peint here, aggin, is that
only +the parties tc a contract can reléase’/one another

from their contractual obligations. The courts adjudicate
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- when agreement about the dissoclution of the contract can-
_not be reached. It is worth not;ﬁg that this analysis can
be extended to a civil marriage insofar as oﬂe is not
merely able to sever the marital bond (dissolve -the
marriage), but one is also able to sue and collect for
"non-performance,"” as it were, of the marital contract.
That is precisely what happens in a2 divorce proceeding.
The courts adjudicate when agreement between the barties
cannot be reached.

Furtnermore, promises and contracts specif;t often
in great detail, what it 1s that 1is promised or
contracted. while it is possible that one might promise
to attend a concert, some concert, at some time in the
future, it is more often the case that one promises to
attend a specific concert on a stated day and time. * That
is even more clearly the case with-coﬁtracts. I contract
to fix your roof according to agreed-upon and listed
specifications within a certain frame of time. .And vyou
agree to pay me a specific sum, also within a limited
timel The reasons for this sori of specification are at
least twofold. First of all, the more information one has

available, the more freely one can coatract. One can

perform more easily and more adequately when one knows

precisely what is expected of one. Secondly, enforcement

depends upon specification. Adjudication, if necessary,

is easier and more effective in éropoition to the clarity
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and thoroughness of the list of expectations. And proof of

performance (or non-performance) is similarly aided by’

such comprehensiveness. The less- specific one is, the
more. difficult it wiil be to collect “compensatioh. If,
for example, no time frame is dictated within which the
performanée is to be completed, the job of the court
becomes complicated to the extent thatrit ﬁill be neces-
safy for the court to dJdetermine what = constitutes a
wreasonable” amount of time for performance. That will
prolong the adjudication process and the settlement of the
dispute. _

K Here is where we begin to see serious differences
develop between other sorts of promises and contracts and

marriages. The first difference to be noted 1is that

. Ty s . .
marriages are life-long contracts which require continuous

acts of will to sustdin them and continuous performance.
There is no time specified other than n1+il death do us
part." It may be objectgd.tﬁag we can also make life-long
promises. Two things, however, are worth noting about

' those types of promises. First of all, they are most

. frequently promises made to oneself, on the order of new .

year's resolutions. "] promise I shall lose weight and
keep it off‘forever.". "I promise never to drink ‘agaih."
"I ';romise never to wager another penny on the ponies.”
"I promise to quit smoking.” This is not to say that

these promises cannot be to another person; indeed, others

7
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are frequently the occasion for the recitation of these

RN

kinds of promises. Bub~they are primarily promises, to
oneself. Their‘performance is not enforéeable, although
we claim that they are binding even if insincere. They
are promises ;B improve one's behavior, to rid oneself of
nasty habits. And they ere probably the least well-kept

. of any kinds of promises. That is, they are the

rromises which are most frequently brokgp.
does not alter the fact that life-long‘promises can be
made, it may alert one to the difficulty of keeping life-
long promises. But surely anyone aware of the divorce
rate understands that the marriage promise is one of the
most difficult to keep. - 0f course, difficulty is not
impossibility. Still it is not insignificant that most
other 1life-long promiées are not primarily promises +to
another. Marriage may be unique 4n that way.

what f am suggesting here is that_ most two-party
promises, i.e. most contracts, are not lifé-long, open-
ended arrangements but instead do have an expected ébmple—
tion date. If they are contracts for the coqtinuation of
services for an indefinite period of time, éhey at the
very least specify "so long as is mutually agreeable" or
"subject to Eeyiew at periodic intervals." Furthermore,
the terms of the contract and even the terms of promises
are spelled out. We promise to quit drinking, lﬁse

weight, stop gambling, visit our mother more oftén. wWe do
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not promise, ordinarily, tc "be a better person." Instead
we attempt to spell out what that means. Contracts are
even more specific.¥ The responsibilities of eacp party to
the contfact are listed in as complete detail as, is pos-
sible. Here, again,'the marriage contract varieé\f;;m the
norm. While there are certain general expectagzghs on
both sides,'there remains a great deal of vagueness. Both
parties expect a shared life; both expect 2 sexual rela-
tionshi@. But only Qery rarely, almost never, I would
suggest, does anyone spell out what constitutes a "shared
life"--whether it means doing everything tgaéthgr, or
meeting and talking over dinner each evening, or setting
aside one evening a week for the marriage. Indeed, it may
mean as little as splitting the costs of a shared roof

over two heads. The same holds true for th

sexual aspect

of a marriage. The conditicns, terms, duration and fre-

quency of “that aspect is not spelled out 1 most
instances. Surely much of the continuing adjustment\that
is necessary to keep a marriage going is due precisel to
different expectations resulting from a lack of specifich-

tion of the terms of the contract.

But more, 1t seems, is at stake here than a ntract

which <fails to set time limits and spec its criteria
for adequate performance. Marriage is more than an ordi-
nary promise and more, even, than an ordinary (or even a

life-long) contract. What 1is signficant about the
\
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marriage relationship is that it is a joint relationship,
one which involves and even changes the parties to it in a
.way not found in ordinary contractual relationships. In
other sorts of contractual relationships the parties
accept responsibility for the perfo;mance of activities
the execution of which does not ipvolve, much less alter
forever, the persons who they are. Parties to these
contracts remain in an external relationship to each
other. They remain wholly and'completely autoncmous indi-
viduals, the rest of whose life remains untouched by this
‘contract. The contract is not, nor dees it become, an
essential 'part.of their identity. The marital relation-
ship, on fhe other hand,/does‘not leave the parties to it
touched in such a meager way.- It transforms their very
existence; their very identities become wrapped up in the
execution of this particular sort of centract which encom-
passes every aspect of their life. ‘Fﬁrther, this ceontract
signals the birth of a n%F community, a .ﬁamily, which
exists through the individuals who comprise it and which
vet also exi;ts as more than those individuals. After
all, this new community will, if children are born to it,
survive the death of the original members. It would
appear, thaQi that this family, this new community which
results from a marriage promise, has an ontological status
independent of that of the two initial parties to it. In

order +to create such a community, it seems that what is
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needed is more than just the recitation of the appropriate
words. Insincerity or%the-absgnce of inteﬁtion'would deo
more than merely make such a community "unhappy." it
would fail to bring it about at all. It would block out
the peossibility. _

This conceptualizatioq of marriégé as having an-
ontologicalxhgtagué apart from or beyond that of the indi-
viduals £0;:£; 'wili need to be developed further in
conjunction witH> an analysis of the idealiét‘position on
the social self and the reality of comm_gnities.16 For
now, however, it suffices to note that if in fact, as the
canon law agéerts, a new community results from a marriage
promise that transcends even the being of the two
partneré, then it becomes easier to understand, why theolo-
gians and ;;Ron lawyers might insist that even mutual
consent to cancel such a contract cannot dissolve it.
Austin's analysis of promises and contracts was not
incorrect, but it was concerned only with certain types of
linguistic performances, those of individuals. He was not
concerned with what we might want to call social performa-
tives. He was not offering a theory of community. His
work was limited to the study of certain sorts of speech
acts, those where individuals effect the performance of
certain actions by means of prescribed formulae. His work
cannot be extended to include marriage as it is understood

within the canonical traditioen.
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Within that tradition the conditions for the
validity of a marriage and, hence, for legal capacity have
moved inward from Austin. . One's acts of will and psycho-
logical states are far more difficult to discern than
one's éubmission to convéntional form and procedure.
Force ‘and fear are more difficult to determine than
whethe£ or not one said the right words in the prescribed
place at the appointed hour. But this exﬁansion‘of what
Austin would have called invalidating circumstances to
include the conditions makes‘it possible to wunderstand
why Austin would consider the'ghotéun wedding unhappy but
valid, while the Church tribunal might verv well conclude
that no real marriage could occur at all under such condi-
tions of duress.

Thus, the primary way in which the legalist or
positivist model of legal capacity fails in its relation-
ship to the canon law is by its inabiL;;y to undo ﬁore
than just a few sorts of marriages, those characterized by
gross failure to meet certain formal requirements.
rGenerally, if the ﬁprds are said in the right way by the
appropriate persons in the specified circumstances, one

has married--forever. The thoughts, emotions, and inten-

LT

tions of the parties are only tangentially related to th%
act of marrying. They accompany the performance but in na >~

-

way confirm, finalize, 'or validate it. In short, they are

not necessary conditions. = :
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Beneath this rather simple objection lurks a more
serious problem with models of the legalist/positivist
type, whether cons!dered in relation to the canon law or
the whole body of statutory law as well. As a rule these
models display a lack of interest as to the intents or
purposes for which the law was qfeated. They-accept the
law as a fact and apply the law without regard to the
purposes for which the law was designed. Adjudication

becomes an almeost mechanical process. According to this

model the administration of the law is the unidirectional

application of authority. The law itself exists as a
..Ei\\\tstatic body oﬁ_statutes created at the whim (or, more
. precisely, fiat) of the legislator. His reasons need not

concern the judge. Law does not arise from the community;
it is imposed uporn it. We, as those subject to the law,
stand in an external relation to it, our acticns deter-
mired and then :measured by what is essentially thé_expres-
sion of someone else's will. We either obey or Qé do not.
We are Jjudged accordingly. Nothing much counts as an
excuse o©or, more importantly, as a reason for our dis-
- obeying. We know what the law is, we do what the law
prescribes, and we then must live forever with the conse-
quences. v
Again, this 1is a model which seems, at the very

least, insensitive to what is acknowledged as the central

concern of the canon law and of the Church: the spiritual
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welfare of its members. It is a model which ties wus
forever to our mistakes, our lack of judgment, our
immaturity, an& our simple inability to live up to what we
‘ mayl have, in all good faith, promised. It is totally
unforgiving. As such, it cannot serve as the foundation

for an acceptable theory of legal capacity.
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Chapter V. The Intellectualist Model

e

'.
.~ The intellect, in itself and absolutely, is higher
- and nobler than the will.

--St. Thomas Aquinas
Summa Theologiae I.82.3

A different sort of model of legal capacity is one
which I have calléd an intellectualist model, a model
‘which 1links capaci;y to ?he intellect, a model according
to which the ability to reason is the sufficient condition
" for capacity. This is a model directly attributable to a
number of nineteenth- and twentieth-century théologians
and philosophers who called themselves Thomists and who
compiled a number of'manuals for the instruction of both
prospective clergy and the faithful in Roman Catholic
colleges, universities, and seminaries. They claim to
base their work on the philosophy of St. Thomas Aquinas,
and their intellectualist interpretation of his work does
extend the concept of legal capacity considerabiy beyond
the positivism presented in the previous chapter. In the
course 2f this chapter I ghall explain their position and
outline their clearly intellectualistic intefpretation of
St. Themas. The question of whether their reading'of st.
Themas - is accurate, i.e. the question of whether or not

St. Thomas was an intellectualist, is subtle and difficult



to resolve. I shall indicate and examine thoroughly.the
sections of St. Thomas which serve as the foundation of
tﬁis sort of interpretatién. The resolution of the ques-
tion of whether their‘reading of him is accurate falls
Beyond the scope of this thesis. My project is simpler
and my conclusion less dramatic: the sort of Thomism
developed and used in the Roman Catholic tradition was an
intellectualist version. To the extent that that version
was widely taught in Roman Catholic universities and semi-
naries through the 1950's, it exerted a considerable
influence on the formation of priests and canon lawvers.
Traces of that influence showed up in the subsequent
decisions of those cancnists regarding the validity of
marriage. |

| The texts of these Thomistic philosophers display a
remarkable similarity despite differences of nation and
nationality. Included among these Thomists in the French

language tradition were Abbé Arthur Robert (Lecons de

Psychologie et de Théodicée, Lecons de Logique, Lecons de

Morale, Histoire de la Philosophie, publiched in eight

editions between 1914 and 194C¢) and Msgr. Henri Grenier

(Cursus Philosophiae [1938] also published as Cours de

Philcsophie [19407;. Both were professors at Laval Uni-

versity. The English-speaking tradition included the

works of George Sydney Brett (A Eistory of Psychology,

l921fE J. F. Donceel (Philosophical Psycholegy, 1855),
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Msgr. Paul J. Glenn (Cosmology, Criterioclogy, Dialectics,

¢
Ethics, and Psychology, published between 1933 and 1941),

. George P. Klubertanz (The Philosophy of Human Nature,

1949),. R. P. Philipps (Modern Thomistic Philosophy,

1934), Herman Reith (An Introducticon to Philosophical

Psychology, 1956), Henri Renard (The Philosophy of Man,

1956), and Bernard Wuellner (A Summary of Scholastic
Principles, 1956). Furthermore, English translations of
Msgr. Grenier (by Rev. J. P. E. O'Hanley in 1948) and of

the earlier A Manual of Modern Scholastic Philosophy by

Cardinal D. Mercier of Louvain gtranslated by T. L. and S.
A. Parker in 1917) enjoyed immense popularity in English-
'speaking North America as well. The similarity among
these diverse persons lay primarily in an intellectualist
and Aristotelian reading of St. Thomas that led them to
the following conclusions: - To be human is +to be a
rational énimal, to be a being which possesses a rational
soul. The dominant principle of the soul is the intel-
lect. The human soul has other powers, of course, inclu-
-ding wvolition. Thére is a real distinction between the
intellect and the will, and the intellect is clearly
superior. Frem this reading of St. Thomas one can draw
some conclusions about legal capacity as well: Tc be
capable according to law one's soul must coordinate’ its
activities in such 2 way that intellect dominates 'the
passions and establishes a context within which the -will

-
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operates. One can fail to be legally capable at the level
of the will if one isgdeterﬁined or forced by external
circumstances. Those kinds of instances are fairly clear
and easy to ascertain. All other kind; of failures must
be failures at the level of the intellect. I shall

further extrapolate this intellectualist version of legal
i .

‘capacity towards the end of this chapter.® wWhat needs to

be completed at this point is the dJdevelopment of the
Thomistic position as it relates to the points cited

above.

Thel arguments of these various philosophers are,
ag;in, clearly related. Cecnsider, first, R. P. %hillips
%n human life and the nature of the human soul. |

The most striking difference between man
and the other animals is, no doubt, the
possession By the former of intellectual
powers . . . "
Our first question, then, is whether
there 1s a substantial principle of our
intellectual powers. . The idea that there
is not some principle which is capable of
producing thoughts-gnd retaining them,
but which does not itself require to be
produced ' or retained by any other
principle--in a word, that there is not a
substantial principle of intellection,
would hardly  occur to common sense . .
The main stream of philosophic thought
has, on the other hand, always considered
that common sense is, on the whole,
right; and so it has recognised that
psychic phenomena, such as thoughts and
volitions, need some substantial subject
which, owing to its capacity for
supporting itself, is enabled to support
them also. In the Platonig: tradition
this subject is called the soul.
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1f, then, we recognise, with common
sense, that there is in man a substantial
principle of psychic acts, or a soul
which is substantial; . we shall natuvrally
wish to discover something concerning its
nature . . . If man 1is indeed in
possession of intellect and will, as we
have maintained, it follows at once that
the substantial principle of these powers
must also be intellectual, since they
derive from it. .

The principle of life in man, which we
: call the soul, must necessarily be of the
: nature of form, that which makes a thing
what it is, since it is in virtue of the
soul that man is a living intellectual
being; and since it is substantial, it
will be his substantial form.

In like manner, Henri Grenier defines man as the "intel-
‘lective mobile being"4 and continues to demonstrate that
"The intellective soul is so united to the body that it is
its one and only substantial form; and by it man is con-
stituted as man, animal, living being, body, substance,
and being."5 Bernard Wuellner continues along similar

lines,

The human soul, as a subsistent substan-
tial form in man, communicates to the-
body its own act of existence and is the
principle by which man has every essen-
tial grade of his perfection. The soul
is the noblest of forms. The intellec-
tual soul in a certain way is all things.
The ingellectual soul is the form of all
forms.

From this beginning the Thomists move to an analysis of
the structure of the human soul. The soul, for each of
them, is the essential act of the human person, the

principle of 1life. It possesses faculties or powers,

125



judges, and reasons."®

L4

however, from which it is really distinct. These
faculties or powers are potentlalities, the 'ground or
possibility for other sorts of activities. As Grenier
states, "A faculty is defined: the proximate principle of
operation as such. A faculty is\gn accident that is
really éistinct from the thing of " which it is a
property."T' Furthermore, the intelleé% is one -of the
soul's faculties. "The human intellect is described as a
cognifive faculty lby which man apprehends universals,
8 And the intellect is a spiritual
faculty. "A Spiritual faculty is a faculty that is
intrinsically and subjectively independent of matter.">
It is a spiritual faculty becaqse its objects, by which
all faculties are specified, are spiritual objects such as
wisdom, truth, relations, beings of reason, and God.
Furthermore, an organic faculty cannot know universals,
but the.hgqif intellect can and does. Hence, the human
intellect “i§ not an organic but is rather a spiritual
faculty.lo Grenier ;ontgnues with a discussion of the
will as a separate faculty or power of the soul, also
spiritual but different from the intellect.

Every form is followed by an inclination,

because everything tends towards - its

form, or perfection, if it does not

possess it; and if it does possess it, it

rests in it. But the intellect, in as

much as it is a knowing faculty, is

constituted in act by the intelligible

form by which it apprehends a thing.

Therefore the intelligible form which
actuates the intellect is followed by an
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inclination to the good apprehended by
the intellect; and this inclination we
call the will: ot

An appetite that pursues a good presented
to it by the intellect is a spiritual
faculty. . . TEfrefore the will is a
spiritual faculty. S

Thus, faculties and powers are reallf'distinﬁf from
the soul because the soul is act, while faculties and
powers are but potentiélities. Furthermore, "the powers
of a finite being are multiplied according to the
completely diverse formal objects with which they deal."1?
Powers or faculties are specified, specifically
'diétinguished, by their formal objects to which they are
essentially directéa. "The type of activity in turn spe-
cifies thé power that. performs such an ' act.
Characteristic actsbagke the powers known to.ﬁs.“l3 Thus,
powers or faculties are really distinct from one another
because £heir formal objects are dJdifferent. "Powers,
habits, and acts are really distinguished by their diverse

formal objects."14

| ¢\
From the foregoing, the conclusion of the Thomists

is not surprising. They claim that there is a real

distinction between the intellect and the will. Consider

the following from Paul J. Glenn:

‘Between the intellect and the will <there
is a real distinction. Both are
faculties of the soul, but they are
faculties for essentially different
sexvices, and so are said to be reall
distinct. They are two faculties, not
two phases of cne.

-
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Between the intellect and will, however,

there i1s an essential real distinction.

For faculties are specified--determined

. as essentially of Egis or that kind or

_ character--by their operations and their

: objects. Two faculties that differ on

A these essential points are in no wise to

be identified. Now, we have seen that
the operation of intellect is a knowin

. operaticn, and the operation of will is
" an anEetizing operation. On this score,

. intellect and will are seen to be two

distinct faculties. Further, the object

of the intellect is the true, while  the

object of will is the good. And truth

and goodness are not ~achievable by a

single creatural faculty, but by
-different faculties. The question has
nothing to do with the, metaphysical
identification of the true and the ood,
but with the fact That, iIn the Ffaculties
which seek truth and goodness, the quest

demands asreal distinction of effort and
approach.~

ed

‘.

Abbé Robert agreed,

Les facultés sont rééllement distinctes

-

entre elles, La volonte et

l'inte;;igence sont certainement deux
\h—‘ﬁﬁ\\\___//// facultés distinctes: puisque leur objet
. " n'est pas le méme. Cependant, 1l'une

exerce son inf%uence sur l'autre, et
reciproguement.

Once 1t has been established that the intellect and the
will are .really distinct 'Eécause of their distinct
objects, it follows logically that these Thomisté would
then examine those objects in order to ascertain whether
those faculties are ordered hierarchically. Bach of them
concludes that the intellect is superior to the will,
beginninglwitﬁ Grenjer:
Ornie power can be absolutely or relatively

more perfect than another. A power is
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absolutely more perfect +than another,
when it is such by its nature. A power
is relatively more perfect than another,
when it is such in regarcd to something

‘accidental. Thus, 1n the order of

beings, man 1s more perfect than the
lion; he is more perfect in virtue of his
nature; but the lion is relatively more

‘perfect than man, from the point of view

of his physical strength.

" Plato, St. Augustine, St. Bonaventure,

and Scotus hold that the will is
absolutely more noble than the intellect.
This teaching is supported by Kant,
Schopenhauer, Renouvier, etc. Aristotle,
St.. Thomas, Suarez, and Vasquez maintain
that the 1intellect is absolutely more
perfect than the will, but that the will

is relat%gply more noble  than  the

intellect.

Ee provides the following arguments:

f\\\\

\ .

It is absolutely more perfect to have the
perfection - of 2 thing in oneself than tc
be inclined to the thing as it is in
itself. But the intellect knows in as
much ' as it has in itself the perfection
of the thing known; and the will desires
in as much as it tends to a thing as it
is in itself. Therefore the intellect is
absolutely more perfect than the wili.

The nature of a faculty is determined by
its formal object. But the formal object
of the intellect 1is absolutely more
perfect than the formal object of the
will. Therefore the nature of the
intellect is more perfect than the nature
of the will, i.e. the intellect is

‘absolutely more perfect than the will.

The more abstract and universal an object
is, the more perfect it is; akstraction
results from remotion £rom matter or
imperfection. But the object of the
intellect is more abstract than the
object of the will; good, which is the
object of the will, includes within
itself =a relation of suitability to the
appetlite, but being, which is the object
of the intellect, abstracts iIrom this
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relation of suitability.18
Wuellner uses slightly different ekpressions to convey the same
message:

Knowledge precedes appetitive activ1ty in

time and causality. An appetite is " a

necessary concomitant and complement of a

cognitive power. Knowledge is of things

in the measure in which their forms

exist in the intellect. Appetite tends

to things as they exist in themselves.

Knowing is intentional possession; o

willing is  tendential possession. -
</j Truth, the object of the intellect, is

representatively in the intellect; good,

the object of the will, 1is in things.

Intellectual knowledge is better than

acts of will in regard to goods that are

inferior tfg or equal to the knower's

<

nature.

Being 1s prior to the true. The true is
prior +to the good. Knowledge precedes
appetency. Knowledge excels lgge in

cbjects inferior or equal to man.
Paul J. Glenn adds a different dimension to the discus-

sicn: N
It is the more common doctrine ameng
Scholastic philosophers that the
gggellect, considered simply in its
sence, 1is a faculty superior to will.
For, teaken simply, it is more perfect to
know than to experience an appetitive
tendency. But, in reference to some
special acts, the will is superior to the
intellect. The will is superior inasmuch
as -it can move man to noble and virtuous
life, and the attainment of his last end _
. Yet in the life to céme when our v
intellect is elevated and fortified by
the Light of Glory, we shall-see God,
that is, we shall have intellectual
vision ¢f God, and in this consists the
essence 0of eternal happiness. We say
therefore: The intellect is a faculty
essentially superior to will, more noble
than will; but in some of its acts in
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- this 1life the will mEEifests itself as
superior to intellect.

A few of thése Thomists move to a slightly different
variation of the same argument, adding to it the concepts
of final and efficient causality as determinants’ of

superiority and inferiority. Herman Reith argues in the

following manner:

For the will follows the intellect not
only in the choice of objects towards
which it tends, but also in the manner in
which it tends towards these objects. 1In
this respect the intellect is superior to
the will; the intellect moves the will
because it specifies the act of the will,
thus moving it as an end (a final cause).
The will, on the other hand, moves the
intellect, as it moves all other powers
of the soul, as an -agent oversees,
commands, and directs the particular and

-proper activisy of any one thing toward a
common goal. -~

Paul Glenn offers a similar line of argqument:

The intellect (in man) acts upon the will
after the manner of a final cause. The
intellect, so to speak, proposes the end
to be achieved, the good to be attained,
by the will. It "sets" the goal for the
will, and so shares the attractive power,
the drawing power, which goal exercises
upon the will. Hence we say that the
intellect moves the will after the manner

of ' a final cause. The will moves the
intellect after the manneg® of an
efficient cause. . . The will can make
the intellect turn its attention te¢ this
object or that. . . The will is not the

efficient cause of the intellect's
knowing, but it is the efficient cause of
the intellect's deliberate attending te
this, that, or the other object.”
Henri Renard supports the supefiority of the intellect by

arguing as follows:
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The question now arises as to whether
this active indeterminate principle, the
will, can without any knowledge from the
intellect determine itself to this or to
that operation. This, of course, is
impossible, for the will is an appetite,
not a cognoscitive faculty; as such, it
can love only the known good. In order
to determine itself to this or that
object, to will or not to will, to do
what is morally food or evil, knowledge
is required. This knowledge is proffered
by the intellect, and gives the form, the
direction to the will-act. The intellect
moves the will not in the order of
efficient cauﬁility, but of specification .
and finality.

Finally, Bernard Wuellner summarizes the situation in the
following manner:

-There 1s a celebrated difference of

opinion, especially between Thomists and

Scotists, about the. relatiye superiority

of intellect and will. The Scotists take

the stand of the simple superiority of

the will. . . The Thomists place human

beatitude formally in the intellect; +the

Scotists place it formally in the will.

Thus, the roles of knowledge and of love

in life both on earth and in heaven 3ce

differently weighted by these schools.
That these arguments all resemble one another, despite
differences of time and nation, can be accounted~for by
‘the belief of these philosophers that they are all presen-
ting the teachings of St. Thomas Aquinas. None of them
claims to be original; they all trace their work to the
tradition begun by St. Thomas in the thirteenth century.
They would each admit that St. Thomas was the master.
Their own presentations reflect a number of assumptions

which only a more thorough examination of the work of St.
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Thomas can make clear. That can'be done only if we first
make some general observations about the differences
between the kind of philosophizing which went on in the
thirteenth century (and subsequently in the tradition of
these Thomists) and the more recent history of philosophy
of which Austin is one example.

At the very least, we need to point out that those.
of ﬁs who engage in philosophizing in the twentieth '
century seem *o be operating from some very different
- conceptual models than those of our medieval predecessors.
It certainly appears that more than‘just social, politi-
cal, and economic forms of organization disappeared at the
end of the Middle Ages. Whole systems of thought, .whole
philosophical approaches and inclinations,. similarly
changed. And with these changes there appeared certain
new analyses of the relationship between the individual
and his community, between the individual and'.the law.
More crucially our whole understanding of the very nature
of the human person and the very nature of the law altered
dramatically.

Austin and his model of legal capacity derivable

roughly from his analysis in How to Do Things with Words

envisioned the relationship between the individual and the
law a5 'being a relationship between two independent
entitier. That is, the individual stands in a

relationship to a body of law which exists independently
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of ghim amd which, ultimately, 1is different_from him and

his very nature, whatever that may be. 26

Each_individual
exists separately from every other individual. And the
law represents the will, the fiat, of some individual or
collection of individuals, namely, those who exercise
power of some sort or another. We, as subjects and/or
citizens, stand in an external relation to the law. Both
communities and the law which organizes and regulates them
are artificial constructs; coomunities, that is, are
groups formed out of individuals who decide to create them
and choose to join them. The community is not natural in
the sense of co—ekisting dialectically with individuals.
On the contrary, individuals are logically (if not his-
torically) prior to communities. Communities are made up
of individuals, created by individuals -to serve their
needs and desires, and are dissolvable and replaceable.
Our individual, psychological self is primary.27 Any
notion we migh%bg;ve of a social self, of the self as a
product of the community into which it is born; is secon-
dary and derived from from this conceptualization of the
individual, as is our understanding of our legal, social
and political obligations.

| Indeed, Austin's model ;eflects the basic
philosophical theses of modern philosophy. He is an heir

not only of Thomas Eobbes and Anglo-American philosophy

but also of an interpretation of Cartesian epistemology
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which resulted in the sundering of the world into two

parts: that of which I am certain (my own existence) and

everything else. I am more certain of my own existence

than I am of any other thing. I am an irreducible center

of experience, and my whole sense of idéntity and self-

imporgspce stems from my awareness of this fact. My
experiences are individual. Only inference can take me

beyond them.?® rthe epistemologidal distinction between my
own experience and my knowledge of everything else led
Descartes to certain interesting ontological conclusions.
"It seemed to him that where there are different epistemo-

logicél routes to objects so there must be different kinds

of objects."29

And the importance of those -objects would
be in direct proportion, one may conclude, to the
cerﬁainty with which they were known. Hence, ‘again, the
individual is primary.

Modern philosophy did not érise, obviously, out of
a vacuum. On the contrary, philosophies such as those of

Descartes and, even more so, those of Hobbes and Locke

represent a formal break with the medieval world, a break

that had begun as early as the end of the thirteenth

century. As early as that time the emeréent world of
trade and commerce was beginning to make possible the
growth of towns and, indeed, was beginning to make
obsolete the feudal organization of society. Larger and

looser ﬁni;s of political structure were needed. The
. T
;!
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close personal relationships of feudal society (and the

strict social ordering that accompanied them) were

replaced by larger legal, social and political organiza- .

tions with far more distance between ruler and ruled.
And, although this new ordering allowed for the eventual-
development of democratic political  theories, it
simultaneocusly allowed for a new impersonality in social
and political relations, a loss of a sense of community,
and a corresponding loss of a sense of social responsibi-
lity in any other terms than as demanded by self-interest
{as demonstrated by the work of Thomas Hobbes).

This shift to an individualist model of human
nature and the bifurcation of reality into ocur internal
psychélogical experiences (of which we are certain) and an
external world which is alien to us both epistemologically
{we are less certain of it than of our own existence) and
ontologically (hence the development of scientific techno-
logies t.controi and dominate nature rather than accommo-
date it) also had roots in the thirteenth century in the
changing fortunes of the universals controversy. The
gradual shift from moderate realism to nominalism portends
more dramatic changes in our understanding of legal,’
social, and political relationships, as well as in our
ontologies. While ncminalism devéloped at least in part
from a growing interest in the status of the will in both

human nature and the divine nature, it resulted in some
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instances in an almost total despair of ever being able to
ascertain what our common nature is. A néminalist, one
who holds that what is ultimately real are individuals and
particulars, must conclude that there are no common
natures but only shared "names" arrived %E/Qy convention.
For him the individual, psychological self takes priority-
over a social self. Indeed, the social self (or, the
community, or the "common good") is postulated as a mere
invention of individuals for their convénience in achie-
ving what are primarily individual and (at the end of the
Middle Ages and into mocdern times) economic goals. The
social self, the self as unintelligible apart.from' the
community, has become a fiction which will n$£ again be
taken seriously much before the nineteenth century except
in the lingering tradition of 'I'homisrp.30

What I am suggesting is that the model of reality,
and more specifically the model of the relationship
between the individual and soclety, the model of . (even .
more specifically) the relationship between individuals
and the law, which animated the medieval world is not the
dominant model of modern times. This i% not to say that
that model no longer exists, or at least that vestiges'of
it no longer exist. wWhat I shall attempt to do in the
remainder of this chapter is to illustrate that much of
the canon.léw currently in use reflects one interpretation

of the Thomist model, a model which often seems foreign to

’
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those of us familiar with modern individualism.  That may
explain, at least in part, why the canon law allows more
room 1in its formulation for individual failures . in the
area of legal chpacity. That may explain, that'is, why
one may fail to satisfy requirements for legal capacity in
the canon law while at the same time meeting all require-
ments for legél capacity on the positivist model.
However, while this Thomistic medel is an improvement over
the legalist one to the extent that it broadens our
understanding of. human acts, we shall see that even vet it
remains a bit ;nadequate for the purposes of canon law to‘
the\ extent that it cannot account for certain kinds of
defects, what we might term chronic defects of the will or
dispogltional incapacities.
As I indicated in the opening pages of this chapter,
I have chosen to call this model an infellectualist model
of legal capécity because the basic premise which pervades
this theory is that in the human person it is our reason,
our intellectual capacity, which defines us specifically
and which provides us with our legal, social, and politi-
cal obligations. It is reason which we all share; reason
is our common nature. This conclusion follows from
Aquinas' moderate realism.
. According to him and according to
Aristotle knowledge is possible Bé&cause
things in the real world instantiate

forms and because the intellect is able
to instantiate these forms. This
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doctrine has many explanations but the
simplest perhaps is this: Knowledge
requires a transcendence of the
distinction between knower and known. So
long as that distinction stands, the
skeptic can ask if we really know. But
the transcendence is not acﬁieved by a
literal identity. Becoming a pig is not
the road to knowledge of pigs. The ¢
identity required according to Aristotle !

is formal. One and the same form can
characterise a thing and an image or
phantasm in the ming. Su forms really

are in things but are not rial things--
forms are to be found in «fthe entities
which they inform3l Hence the doctrine of
moderate realism.

This theory . extends to our knowledge pof humén
beings. Aquinas;defines "humanity," as does ;ristotle, as
"rational animaiity." People belong to that c¢lass of
animals which is gifted with reason. Reason is
demonstrated by our ability to think, by our intellectual
powers. The human intellect is a faculty or power and,
even moré strongly, 1is the fundamental principle of the
raticnal soul. Reason 1s shared by 211 of us because it
is the kind of thing which cannot differ among us: We can
2ll study physics, we can all learn to read, we can all
argue about universals or about baseball. Although. we
each may have separate, individual, and non-repeatable
experiences, 1t 1is less clear and less certain that we
have separate, individual,. and neon-repeatable thoughts.
on tﬁé contrary, we know that thoughts can be repeated.

Every time two different persons attempt the same problem

in mathematics, they are, in effect, thinking the same
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" thoughts and using the same reasoning process tQ'arrive at
the- same\sonclusion. Reason therefore appears to be a
universal in the sense that it is the same in all persons.

While the above formulation is the one essentially

32 St. Thomas tock a

employed by Collingwood and others,
rather different zsuﬁe to the same conclusion, to the
conclusion that reason is’a universal. That conclusion is
based on an in-depth analysiégof the nature of the human
person and, more precisely, the nature\of the human soul,
which occupies Aquinas in questions 75 through 83 of the

first part of the Summa Theologize. °~ An examination  of

those sections of the Summa will provide the necessary
background for an understanding of what I have termed the
intellectualist model of legal capacity. But discussiens
‘of intellect and will abound in St. Thomas and thus any
examination of an intellectualist account of légél capaci-
ty might also make reference to other sections -of the
Summa (including, for example; §g‘1.59.2 in the treatise
on the angels and 1.14.1 and 1.19.1 on intellect and will

in God) &and to ‘other works such as the Quaestiones

disputae de veritate (especially 22.10) and the Scriptum

super libros Sententiarum magistri Petri Lombardi (speci-

fically, at 3.27.1.4 where the question of the superiority
of knowledge to love is addressed). The approach taken by
St. Thomas in these articles is very different. In De

Veritate (DV) Thomas focused on what it meant to be an
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obiectum, the object of a power. Much of that article
rélate; this discussion to an analysis of motion and
inclinétion; it is thus an argument derived from the
concreée. The discussion in the Summa, on the other hénd,
is characterized by abstraction from motion and relies on

the concepts of being and motion.3?

Hence those selec-
tions are of their very nature more ontological, and I
shall focus primarily on insights developed from Qﬁét
exposition.

FPurthermore, inasmuch as the concept of "person" is
central to the concept of "legal capacity";'inasmuch, that
is, as one's theory of legal capacity cannot but reflect

one's theory of person, the philosophical anthropology
and, more importantly, the philosophical psychology of St.

. Thomas Aquinas appears to be the place to commence any

’.
inquiry into his theory of law.

The title given to question 75 of the Summa is: "On
Man Who 1s Composed of a.\Sg%iitual.(and a Corporeal
Substance: and First, Concernﬁng wWhat Belongs to the

\ : ‘
Essence of the Soul."34 That title indicates . the

Aristotelian thrust of Aquinas' argumentation as much as
it reflects his Christianity. The human person is a
cbmnositum, the union of a body and a soul which stand in
a matter/form relatianship to the whole person or
substancez. Aquinas does not accept the Platonic or the

Augustinian analysis of the soul:
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I answer that, The assertion, the soul is
a man, can\be taken in two Senses. ’
First, that man is 2 soul, though this
particular man (Socrates, for instance)
is not a soul, but composed of soul and
body. I say this, because some held that
the form alone belongs to the species,
while matter 1s part of the individual,
and not of -the species. This cannot be
true, for to the nature of the species
belongs what the definition signifies,
and in natural things the definition does
not signify the form only, but the form
( and the matter. Hence, in natural things

the matter is part of the species; not,
indeed, signate matter, which is the
principle of individuation, but common
matter. For Jjust as it belongs to the
nature of this particular man to be
composed of this soul, of this flesh, and
of these bones, so it belongs to the
nature, of man to be composed of scul,
flesh, and bones; for whatever belongs in
common to the substance of all the
individuvals contained under a given
species must belong also to the substance
of the species.

That the soul is a man may also be
understoed in this sense, namely, that
this soul is this man. Now this could be
held if it were supposed that the
operaticn of the sensitive scul were
proper to it without the body; because in
that case all the operations which are
attriouted to man would belong only to
the soul. But each thing is that which
performs its own operations, and
consequently that is man which performs
the operations of a man. But i as been
shown abcve that sensation is ‘not the
operation of the soul alone. Since,
then, sensation is an operation of man,
but not proper to the soul, it is clear
that man 4is not only a soul, but
something composed of soul and body.--
Plato, through supposing that sensation
was proper te the soul, could maintg%n
man to be a soul meking use of a body.

Aguinas, therefore, rejected the Platonic model of the
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/“person in favor of the Aristotelian: The human person is
a substance composed of body and soul, matter and ' form.
The human persod‘performs a number of operations. An
examination of those operations tells us what kind of
thing the performer of those operations is. "Each thing
is that which performs its own operatibns, and
consequently that is man which performs the operationé of
a2 man."3® Sensation 1is an operation of man. And
sensation cannot be an operation of the soul alone.
Sensatien, that.is, is not proper to the soul; it requires
a body as well. Aquinas.concludes from this that “man"

-

cannot be merely a soul Dut must be composed of both body.
‘and soul.

This is hot to diminish the role of the soul in the
compositum,  however. The soul stands to the person as
form stands to substance: as 1ts act. The bedy, matter,
is pure potentiality. It is, on the octher hand, the form,

3
the substantial form,. which gives a thing its substantial

being: "Of one thing there is but one substantial being.
But  the  substantial form gives substantial  being.

Therefore, of one thing there is but one substantial form.
. ~_
37 .

-

The soul is the substantial form of man."

Aguinas further identifies the*sou% as "thgg first

principle of life in- those things in oﬁ%%ggfld which live

' Now life is}shown principally by tégjéctivities,

knowledge and moirement.r’38 Purthermere, this first prin-
\
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ciple of 1life is "the principle of intellectual opera-

39-(emphasis mine). This intellectual priﬁciple "we

tion"
call the mind.or the intellect."?? rthe soul, therefore,
is not only thé substantial form of the body. It is, in
some way or another, the mind. Here lies the basis for
Thomistic intellectualism. Mot only is it the case that
the soul ‘is more valuable than the body for a number of
reasons, not the least of which‘being that the soul is the
act of the whole sgbstance, that the soul is the principle
of life, and that the soul is incorporeal (hence, incor-

41

ruptible) , and subsistent. The soul, even more 4mpor-

tantly, is somehow identified with the mind or the intel-

lectual activity.

According to the Philosopher in
Metaphysics VIII, difference is derived
trom the form. But the difference which
constitutes man is rational, which 1is.
said of man because of his intellectual
principle. Therefore the intellectuezl
principle 1is the form of man. We must
- assert that the intellect which is the
principle of intellectual operation is
the form of the human body. For that
whereby primarily anything acts is a form
to the thing to which the act is

attributed . . . For the soul is the
primary principle of our nourishment,
sensation, and local movement; and

likewise of our understanding. Therefore
this principle by which primarily we
understand, whether it be called <the
intellect or the intg%lectual -soul, is
the form of the body.

Later in that same question43

Aquinas further concludes,
"Thus Zfrom the very coperation of the intellect it is made

clear that the intellectual principie is united to the
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body as its form." The intellect, that is, actualizes the

primary ana unique operation of the human  person:
understanding. This is not t?.say that the‘intellect, or
soul, is sufficient, however. Again, "The body is neces-
sary for the action of the intellect, ‘not as its organ of
a;tion, but on the part of the object; for the phantasm is
to—~the intellect what color is to the sight."44 Knowledge
depends upon sensation, and sensation 1s dependent wupen
the body. (

It is‘ import;:é\ to note that throﬁghout this
discussion Aquinas has been describing intellection -as the
chief ‘Ypower" or "faculty"” of the soul--NOT as its
essence. That is, the soul cannot be defined as the
intellect; intellecticn is its aétivitv. The inteliectual
operations are merely the most significant demonstré?icns
of the unique power of the human soul. Powers are in
potentiality to their acts; theg_ are not acts of
themselves. On the otheé hand, "the soul by .its very
45

essence is an act." It follows then that the essence of.

the séullis not any of its powers, intellectual or othefl
wise. The powers of the soul are, however, its natural

e r
properties. "The powers of the soul proceed from its

-

essence as from their-cause . . All the powers of the

. o
soul . . . flow from the essence of the soul as from their
principle.“46 )

There exists, therefore, a real distinction between
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the soul and its faculties or powers, the distinction
between the essential—act of the body, the principle of
life, and potentiality, potentiality as the possibility
for other kinds of activities.

In the fourth article of question 77 Aquinas.
&fines the faculties of the soul as powers of acting
which are in potentiality to their acts and which are to
be distinguished éccording to their respective acts and
Ebjects. "A power as such 1s directed to an act. _There-
fore we must derive the nature of a power from the act to
which 'it is directed; and consequently the nature of a
power is diversified according as the nature of the act is

diveﬁ?ified."47

The intellect is one of ﬁ?ese powers;
indeed, it is the most pg;fgqt of them.

Aquinas' discusé?gn' turns in gquestion 78 to a
. precise understanding Ef Jjust what are the soul's specific
powers. Some of these pbwers are proper to the sSoul alone
and are not dependent upon the'body. These remain in the
soul even after it is separated from the body. Other
poaers belong to the compositum, to the unified body/soul
substance, and cannot exist apart from tﬁis unity. ZIntel-
lection belongs to the first category; sensation to the
second. There is, theréfore, a hierarchy of powers. "Now
the powers of the soul are distinguished generically by
their objects. For the higher a power is, the more

universal is the object to which it extends."%8
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Similarly, that power whose operation so transcends the
operation of the bo@y that it is nog performed by the body
or any part of it at\éii (intellection) is higher than the
cperation which is indeed "ﬁerformed through a corporeal

organ, but not through a corporeal quality"49‘

(sensa-
tion), which in turn exceeds the operation which is both
performed by a corporeal organ and by the power of a
corporeal quality:(autritiosn, growth, ana reéroduction).
In otpér words, there is a triple order.in tﬁgﬂ soul's
opéfé%ions; there are.vegetative, sensitive, and rational
powers., {’The|vegétative power includes nutrition, growth,
and reproduction ("ﬁhe nutritivéi augmentative, and‘
genérative“so); the sensitive faculty is comprised of the
five external senées,. the four interior senses, locome-
tion, and‘the sensitive appetite; finally, the rational
faculty consists of the agent intellect, the passive
intellect, and Ehe\will (volition, or intellectual appeti-
tiony. And, as- stated above, thi§ brdeg is also evident
in any examination of the objects of each of these facul-
ties. The objectﬁof the vegetative activity is only the
body which is united to that soul. However, the sensitive

faculty has a more universal object: "every sensible

body, anéd not only the body to which the soul is

51

united." The sensitive power includes objects extrinsic

to itself. So, too, does the rational faculty. As a

matter of fact, the rational faculty has an even nmore
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universal and comprehensive object than the sensitive--

being in general, "universally all beingﬂ"sz.

All of these powers or faculties proceed from the-

soul, but they are really distinct ffom one another
inasmuch as they have different formal objects and
different activities. However, each power-or faculty has
different aspects or functioné which are not feallx dis-
tinct, but only formally so. Thus, within the rational
faculty, for example, -

Reason and intellect in man cannot be
distinct powers. For to understand is to
apprehend ‘intelligible truth absolutely,
and to reason is to advance from one
. thing wunderstood to another, so as to
know an intelligible truth . . . But man
arrives at the knowledge of intelligible
truth by advancing from one thing to
another; and therefore he is called
rational. Reasoning, therefore, is
compared to understanding as movement is
to rest, or acquisition to possession; of
which one belongs to the perfect, the
other t¢ the imperfect . . . Now it is
clear that rest and movement are not to
be referred to different powers, but to
one and the same, ‘even in natural things,
since by the very same nature a thing is
- moved towards a certain place, and rests
in that place. Much more, therefore, by
the same power do we understand and
reason. And so it is clear that in man
‘reason.. and intellect are the same
power. .

In much the same way, the higher and lower reason ("that
which is intent on the contemplation and consultation .of
things eternal" and "that which is intent on the ordering

of temporal things") are similarly distinct only in their
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functions_and are not sepérate powers. One of them, that
is, is the means of knowing the other. We judge and order
temporal things according to our knowledge of the laws of
eternal things. Furthermore, "intelligence is not another
power than the intellect" (article ten) and "the specula-
tive and practical intelleéts are not distinct powers"
.{article eleven). Finally, neither synderesis hor con-
science are powers; the former is a habit and the latter
i;-an act (articles twelve and thirteen).

what are d;séinct in the rational faculty, howevér,
afe the active intellect, the paﬁéive intellect, and the
will. Not only are they distinct, but there is also here
a hierarchy éf importancel And, clearly, it is the intel-

slect which reigns supreme.

The superiority of one thing over another
can be considered in two ways:
absoclutely and relatively. Now a thing
is consigered to be such absolutely when
it is considered such in itself; but
relatively, when it is such in relation
to something else. If therefore the
intellect and will be considered with
regard to themselves, then the intellect
is the higher power. And this is clear
- if we compare their respective objects to
" one another. For the object of the
intellect 1ls more simple and more
absolute than the object of the will.
Por the object of the intellect is the
very notion of the appetible good; and
the appetible good, . the notion of which
is in the intellect, is the object of the
will. Now the more simple a=d the more
abstract a +thing 1is, the nobler and
higher it is in itself; and therefore the
object of the intellect is higher than
the object of the will. Therefore, since
the proper nature of a power is according
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to its order to its cbject, it follows
that the intellect, in itself and
absolgEely, is higher and nobler than the
Furthermore, the intellect actually 'possesses, through
knowledge, the object within itself. 'On the other hand,
the will moves towards its object as towards something
external, lying outside of itself. Khowledge of objects
is more perfect than volition of them because in knowledge
we assimilate the forms of those objects into ourselves.
In volition the objects remain forever external to us.
The act of the intellect consists in
this--that the 1likeness of the thing
understood 1s in the one who understands;
while the act of the will consists in
this--that the will is inclined tgs the
thing itself as existing in itself.
And yet the will may be more perfect relatively. In the
case of God, for example, our knowledge in this life is
imperfect, analogical, and indirect. And vet the will
moves directly towards God. "Hence, the love of God is
better than the knowledge of God.">° However, that is the
- ¥
case only because our knowledge of God in this life is so
imperfect. In the next, in the possession of the beatific
vision where the soul will actually know the -essence of
God immediately, there will be no gquestion of the
intrinsic superiority of the intellect to the will.
Such, then, are the texts of St. Thomas which led
. * ' v ‘3
those I have called intellectualists to assert that +he’

will, wvolition, is subordinate to the intellect, or know-
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ledge.

Cours de Philosophie concerned with natural philosophy:

Une faculté est plus noble qu'un autre
absolument, quand elle est telle par sa
nature . . . Tous les volontaristes,
comme Saint Bonaventure, Scot, enseignent
que la volonte est une faculte absolument
supérieure 2 1l'intelligence. S. Thomas,
au contraire, affirme que 1'intelligence
de sa nature est supérieure a la volonte,
mais e sous un certain  rapport 1ia
velont peut etre superieure a
l'intelligence.

Prouvans d'abord que, de sol et
absolument, 1l'intelligence est une
faculte plus noble que la volonteé.

La nature d'une faculte est determinee
par son objet. Cr 1'objet de
l'intelligence est de soi et absolument
plus noble que celui de la volonté. Donc
1l'intelligence . a une nature plus ncble
que 1la volonté: de soi et absoclument,
elle est plus noble que la volonté.

La majeure est évidente.
A la mineure. Plus un objet est abstrait

et universel, plus il est noble et
parfait. Or l'objet de 1l'intelligence

qui est 1l'estre, est plus abstrait eEj

universel que l'objet de la volonte
est le bien: car- le bien comporte un
rapport de convenance a l'appétit, tandis
que l'etre fait ggstraction de ce
rapport. Donc .

a0

Grenier, for example, claims in the section of his

How does this version of intellectualism affect the object

of our inquiry, how does it make sense of relation;;)ps

within the human soul, and how does it affect relation-

ships between people,

The will 4is the intellectual appetite. It

especially those of a legal nature?

is

passive power which is moved by something outside
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itself; it is moved, that is, by objects apprehended by
the intellect. Apd the chief object towards which all
wills move is happiness. The intrinsic nature of the will
is such that.it desires pappiness of necessity, of a
natural necessity. The wi;l desires the good_és such, the
good in general, and this good is, for St. Thomas as for
any other Aristotelian, happiness. The will of its very
nature moves toward ﬁhis good. Happiness i% the natural
end of the will, and the will cannot be understood apart
from this end or object. Happiness, for the Christian,
lies in God. In one way, then, the will always wills God
because it.always wills its own happiness. But, owing to
that defect in knowledge stated.above,58 owing to our
imperfect knowledge of God in this life, the. will can
mistake objects as being related to happiness when indeed
they are not. We often fail to understand the connection
between particular means and our ultimate end. Hence, we
ﬂmay will something other than, and indeed to the exclusion
©f, God. Further, the will can also consciously turn its
attention away from the connection between God and happi-
ness and choose something other than God. That is, we can
err and we can sin. | ‘ T

It 1is therefore the cpse that  there exists a
mutual interaction between will and intelledt such that

each affects the other. Ultimately, "every movement of

the will must be preceded by apprehension, whereas every
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apprehension 1is not preceded by an act of -the will . ~3?
The intellect moves the will inasmuch as the goed which is
understoed and known 1s the object of the will and moves
the will as an end. St. Thomas shares with Aristotle a
teleological, not a mechanical, physics. All of nature
moves towards certailn ends and goals;P all things have

their proper finis. The good, happiness, which is the

object of an intellectual understanding, 1is the appro-.

priate end-and}thus the final cause of the will's acti-
' ;

vity. It is in that sense that the intellect is superiox

to the will:

The intellect may be considered in two
ways: as apprehensive of universal being
and truth, and as’ a reality and a
particular power having a determinate
act. In like manner also the will may be
considered in two ways: according to the
common nature of its object--that is to
say, as appetitive of universal good--and
as a determinate power of the soul having
a determinate act. If, therefore, the
intellect and will be compared with one
- another according to the universality of
- their respective objects, then, as we
have said above, the intellect is
absolgEely higher and nobler than the
will. A -

As determinate powers with determinate activities,
however, the will may move the intellect. "The intellect
itself, its act, and its object, which is the true, each

of which is some species of the good, are contained under

the commeon notion of good. And in this way the will is
higher than the intellect, and can move it."61 These
.

powers are interrelated; each contains the other in ifs
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acts.

From this we can easily understand why

these powers include one another in their

acts, because the intellect *understands

that the will wills, and the will wills

the intellect to understand. In the same

way, the good 'is contained -under the

true, inasmuch as\{t is an understood

truth, and the true. under thg2 good,

inasmuch as it 1is a desired good.
Therefore, the will, considered as a "determinate power of
the soul having a determinate act," can move the intel--
lect. Bﬁt ultimately, absolutely, it remains the case
that the intellect exerts both a logical (because "every
movement of the will must be preceded by apprehension,
whereas every apprehension is not preceded by an act of

the will") and, even more Iimportantly, an ontological

priority. That ontological® priority stems from two
sources. First, our reason, our intellect, is but an
imperfect manifestation of .the ultimate principle of‘
understanding, ™an intellectual principle higher than our
intellect--namely, God."63 That is, God's intellect is
the rmodel for our intellect. We Share, through
reason/intellect, in God's image and likeness. 1In God as
‘well as in man reason, nect will, exerts a primacy.

Augustine says, In God to be is the same

as to be wise. But to be wise is the
same thing as to understand. Therefore
in God to be is the same thing as to
understand. But Ged's being is His sub-
stance, as was shown above. Therefore
the act of God's intellect 1is Eis

substance.

154



It must be said that the act of God's
intellect is His substance. For if His
act of understanding were other than His
substance, then something else, as the

' Pbilosopher says, would be the act and
perfection of the divine substance, to
which the divine substance would be
related as potentiality is to act; which
is altogether impossible, because the act
of understanding 4is the perfection and
act of the one understanding. Let us now
consider how this is. . As was laid down »
above, teo understand is not an act pas-
sing to anything extrinsic, but it
remains in the operator as his own act
and perfection; as being is the perfec-
tion of the one existing: for just as
being follows on the form, so in like
manner to understand follows on  the
intelligible species. Now in God there
is no form which is..something other than
His being, as wasxshown above. Hence, as
His essence iitself is also His
intelligible species, it necessarily
" follows that His act of understanding
must be His essence and His being.

God's intellect is his essence, 4&he perfection of his
being. In us, too, then, our intellect is the closest we
come to sharing in God's very essence.

Secondly, in the rational faculty the intellect is
really distinct from the will. Lawrence Dewan, in hls
article entitled "The Real Distinction between VIntellect
and Will,"55 defends this interpretation by scrutinizing
the development of St. Thomas' understanding of that dis-

tinction from his third boock of the Commentary on the

Sentences of Peter Rombard (1255-56) to his treatise De

Veritate (1258-59) and finally to his longer discussion in

the Summa Theologiae 1.55.2 and 1.80.1 (1267). Dewan

notes that although discussions of intellect and will
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aﬁouﬁé in St. Thomas, it is quite difficult to find much

} about the real distinction. In his Qomﬁeg;azx en the

&‘b Sentences cited above,66 ’St. Thomas simply states that in

all separate substances other than God, will and intellect

"do not seem to be altogether the same thing." He offers

no further argument to support what he calls a “"real
divérsity."‘

"Thus, references to the real distinction betwéen

intellect and will are limited to three articles, De

Veritate (DV) 22.10 and Summa Theologiae (ST) 1.55.2 and

1.80.1, although the latter will be seen to be less

appropriate for our purposes.

- . ’ }
~The focus of the text DV 22.10 lies in a presenta-

tion of what it means to be the object‘of a power. . Dewan

¥

begins by affirming that

intellect and will are not merely diverse
powers, but belong to diverse genera of
power. In order to make this point, st.
Thomas recalls first the general
principle that powers are distinquished
one from another in function of their
distinctive acts or operations, and that
these in turn are distinguished as having
diverse objects. Thus the approach to
the question of the distinction between
intellect and will is determined One
must consider the object of each. O7

The objects of intellection and appetition, St. Thomas

thinks, stand in a very different relation to the soul.
. scmething is an object of the soul
in two ways: in one way, inasmuch as it
is naturally apt to be in the soul [esse
proprium] but according to the mode of
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the scul, i.e. spiritually ([spiritua-
ldtery: and this is the intelligible type
of the knowable inasmuch as it is
knowable [(ratio cognoscibilis in quantum
est cognoscibilej. The other way for
something to be an object of the soul is
for the soul to be inciined and ordered
towards it, inclined and ordered, that
is, in accordance with the mode of the
thing itself existing in itself [inclina-
tur et ordinatur secundum modum ipsius
red in se ipsa existentis]: this is the
intelligible type of the appetible inas-

much as it is appetible [;a;ioiggpetibi-
Als in guantum est appetibile]. :

This analysis of the objects of cognition and appetition

leads St. Thomas to the conclusion that the cognitive and
the appetltlve constitute not only diverse powers but even
diverse genera of powers. From that he draws the further
conclu;ion that Since the intellect 1s cognitive and the
will appe%itive, then ‘they, intellect and will, are
generically diverse powers as well.

what St. Thomas deoes in this argument is suggest
that an object--"the. thing"--has a relation to the soul.
This relation has one of two bases. Either the thing
itself 4is in the soul in the mode of the soul and not in

its own mode por the soul is "compared" to the’ thiﬂg

existing in its own being, in its own way. As Dewan
! At

remarks,
The principle for the conception of know-

ledge 1is the mode of being of the thing
known in the kanower, whereas the Erln-
ciple for the conception of appetite is
the mode of being of the appetible thing

itself6 existing in its own  proper
being. 9
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What this means is that sBmething is an object of the soul
in two ways. The first way is according to the mode of
the soul, -i.e. spiritually, and not according“to the
proper being of the thing itself. The thing is knowable
because of its own aptitude to be in the soul spiritually,
and that is ho®% it can be known at all.

But the second way that something is d@n object of
the soul, the way of éppetit;on, is significantly
different. 1In the case of appetition the soul-iS'inclined
ftowards the object, "ordered towards it, ordered according
te the mode of the thing itself existingfin itgeLf."7O
This presupposes thaé the soul already_ has the thing
present in it spiritually (by knowledge), ' and this second

determination is then understoodJas\? function of the
- thing's own pfoper mode Qé being. Appg%ition is consti-
tuted by an inclination or oraering-of the souL ac;érdiﬁg
te the mode of being of the fhing and'nct;' as in cogni-
tioni according to the mode of being of the soul itself. .
But appetition prﬁsupposes already the: spiritual--the
knowable-—presence-of the thing within the soul. The will.
is an inclination which follows upen .knowledge. Thﬁs
appetition follows uéon cognition; cognition exerts a
.primacy within the soul. -
Dewan concludes his analysis of this section of. De

- Veritate with the followiﬁg observation. g \}

It seems to us, then, that the dis-
- tinction between cognition ~ and
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appetition,. intellect and will, here in
DV, ultimately reduces to the notions of
eee being being in a way all beings, i.ed
the mode of being called “"spirituality"
here, and the proper being of things (as
itself bringing intec sight a £further
dimension of the very being of the \soul,
viz the appetitive dimension). 71 \
The discussion in ST 1.59.2 takes on a different
> .
emphasis and that is seen immediately in its very ques-.
tion: in the angels, does the will differ from the
essence or nature-and then, secondly, does the &i;l differ
from the intellect? St. Thomas answers affirmatively to
each, and the answer to the second follows from his answetr
to-the first. He begins by defining thelgssence:
. . . the nature or essence of any thing
.1s wholly ' understood within  the thing
. itself; therefore, whatever extends it-
self to that which is outside the thing
is not the essence of the thing.

The nature or essence of 2 thing inclines that thing
towards its very own being. This nature’ can only be
understood by considering only the very thing itself in

# . -
whish it is. TThis corresponds to the view of the essence
as being that which the definition, signifigﬁﬁ Thus, an
inclination towards someéhing external must be through
something added to the nature or essence.

- St. Thomas turns next to a consideraticn of the
will: The will inclines to the good as such; the object
of ‘the will is the universal gocd. Therefore will and
essence can be identical only where the good is wholly

o
contained in the essence of the one willing, where the
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oﬁject is the very being of tﬁe thing.itseif. That _éan
only be true of God_énd.cannot be true of any creature
since'this.uﬁiverggl good lieg outside the essence of all
created things.‘ St. Thomaé concludes, therefof;, that thé
will of the angel and, indeed, _6f‘any creature at all,
cannot be identical with its é;sgnce. This view of the
will emphasizes something quite different from Dv 22.10.
In that passage, St. Thomas‘focused upon the will as
essentiaily directed outwards. In this seleéticn from the
Summa, however, the will.is considered in light of its
object—-thé gcod--wherever. that object is fouﬁdi _in:oﬁe—
self or in others.‘ The argument in ST 1.59.2; then, rests.
- not on the premise of the ouﬁward direction of the will
~but rather on the premiée that the will could only be
identicgl with the essence where the whole of the good ié
contained within the essence.?3

| But how does St. Thomas move from thigﬂgistinction
between  will and essehce ts the more  interesting
'distincg}on, for our ngposes, between will and intellect?
St. Thomas begins by’insisting‘that the argumen: for the
distinction between will and intellect is "really similar"
to that for the distinction between will and essence. As

Dewan points out,

P just as essence was distinguished
7 from will inasmuch as essence _ was
@ }) entirely or wholly understood within the

thing whose essence it is (whereas, as it
turned ocut, creaturely will had to have
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an outward-directed character), so alsc
now intellect 1is contrasted with will
inasmuch as intellect's typical way of
encompassing the external is to rend it *
somehow internal. I.e. knowledge is
- super-essence. It 1is bullt on the same
model as essence, so to speak. This
kinship with essence, the fact that in
intellect the gone being is in a wav all
things (or that the.all are somehow one),
demands that the will, which relates to
the &all in the proper being of the all,
be still something else again. It is the
very gap between the intellect's merely
being in a way all things, and the rea
being of the "all things® which makes
possible the oi??;zfelationship to the

‘all, called "wil
Thére must be two relationships. Knowledge can only' be
knowlédgé if the thing known is in a way in the knower.
But that leaves room for another ;elationsﬁip, that of
things to the knower in the measure that they lie outside

, s
of the knower. Thus Dewan concludes, not unreasonably,

that it was neither by accident nor by chance that st.

Thqggs first explained the essence/will distin&tion and

then moved from that to the intellect/will distinctien.

-~ It is this assimilation of cognition to
essence which constitutes the force of
St. Thomas' assertion that it is .the
property of diverse powers that (1) one" ke W
have in oneself what is outside and (2)
that one tend towards the outside thing.
Intellect - and will are quidditatively
different, since indeed intellect is

closer %g nature to guiddity itself than
will is.

- .
ST 1.80.1 complements both this understanding ané that
explained in DV 22.10. St. Thomas begins simply by asser-

ting that one must posit an appetitive power of the soul,
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leaving open whether or not this is a power distinct from
the cognitive. He begins by claiming that some inclina-
tion follows from or,accompanies every form. The focus of
this discussion is thus on form, inclination, and their
ontological relation to one another. St. Thomas claims
that inclination follows upon form. It appears (although'
Thomas does not state explicitly) that inclination is
essentially directed towards another while form pertains
to the thing in itself. Our _primary experience of
inclination is of things as related to other things, while
cur primary experience of things as having form is of
those things as each having its own proper being.
St. 'Thomas' analysis of form differentiates between
v
form as found in things which lack the power to know and
form in ‘things which have the power to know. Form is
found in a higher mode in the latter because
In things having cognition, a thing is
determined to its proper natural esse by
its natural form in such a way that it
nevertheless is receptive of the species
or forms of other things: as sense
receives the species of all sensibles,
and intellect of all intelligibles.
Thus, the soul of man is all things in a
way according to sense and intellect.
And in this respect things which know.
resemble G%% in a way, in whom all things
pre-exist. /9
Inclination, too, is better in things which have knowledge
because in that case the thing is inclined to those things
which it apprehends rather than merely towards those

things towards which it is inclined by natural appetite.
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The remainder. of this article is restricted to the
develepment of this underétaﬁding of the higher mode of
- appetite proportionate to a higher mode of . form. St.
Thomas does not argue here for @he distinction between
cognitién and appetite or between form and inclination; he
takes for granted that the reader of ST 1.80.1 has already
understood and accepted the analysis in ST 1.59.2.

A . final point to which attentipn needs to be drawn
and which follows from this real distinction developed
above is the observation that the object of the
intellect--the notion_bf_the appetible good--is simpler

and more absclute than the object of the will, which is
the appetible good. This, too, serves to demonstrates how
one would argue that for St. Thomas the intellect exer-
cises both =a logical and an ontological priority in the
human soul.

The primacy of the- intellect and of reason is
similarly evident in Aquinas' discussion of law. . He
begins his Treatise on Law (Summa Theologiae, first part
cf the second part, questifns 90;108) by emphasizing that
"law is sométhing pertaining to reason":

Law is a rule and measure of acts, -
whereby man is induced to act or is
restrained freom acting. . . Now the rule
and \measure of human acts is the reason,
which 1is , the first principle of human
acts . . . For it belongs to the-reason
to direct to the end, which is the first

principle in all matters of action . . .
Now that which is the principle in any
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genus is the rule and measure of that
genus. Consequently, it follows that law
is something pertaining to reason.?7

Furthermore, "every law is ordained to the common go::ad."78

Laﬂ;, that is, is the rule and measure of human acts, the
- —~
A

principle of which is reasorf. Practical reason directs us

h

towards the last end which—is happiness. Since each
individual man is part of the commuﬁity, law must concern
itself properly with "the order directed to universal
happiness." Universal happiness can only be achieved
through the body politic. And that can only be achieved
in the exercise of law for the common’gbod. Law arises
from th community as a means of achieving the ultimate
happinesg\ of that 'commuﬁity. The law is natural in

precisely the sense that it is derived ftrom the shared

-

‘reasoning of‘the community. It is natural as an expres-
sion of that reason which constitutes the nature of the
human person. It is not so much imposed on people as it
is a reflection of the order which reason makes evident to
them as necessary to direct them to final happiness.

A law, properly speaking, regards first
and foremost the order to the common
good. Now to order anything to the com-
mon good belongs either +to the whole
people, or to somecne who is the vice-
regent of the whole people. Hence the
making of a law belongs either to the
whole people or to a public personage who
has care of the whole people; for in all
.other matters the directing of . anything
to the end conceras him to whom the end
belongs.79

The law exists to promote the common good which is
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discernible through reasoning and which is demonstrated in
the shared experience of society. The natural laé(is that
law ‘'based oﬁ reason and directiﬁg all men to the common
good. The positive law develops within individual .
communities and groups. It narrows the focus of the
natural law (while not violating it) to take account of
 special _situafions and circumstances pertaining to parti-
cular individuals and groups. Reason directs the positive
law and is the standard against which thgépositive law can
be measured just as much as it is the basis £for the
natural law. And feason is itself directed towards an
understanding of universals. Hence we have returned full
circle to Ehe claim made above®0 that it is our reason,
our intellectual capacity, which defines us specificelly
and which provides us with our legal, sccial, ahd pcliti-
cal obligations insofar as it also-&efines for us the
. cemmon good towards which we ought to be striving, and at
which we ought to aim in our willing.

How, then, might we define- an intellectualist
account of legai capacity? The intellectualist holds that
a person 1s legally capable if ne is able to perferm
successfully the intellectual functions of the humanl
psyche. A person can participate in the legal community
and can act so as to be accountable before the law if and
only if his intellect is in proper working order. 1In like

manner, a failure at the level of thé intellect ancé .the
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performance ‘of the activities appropriate to it, those
commonly defined as "reasoning," leads to a failure at the
iével of legal capacity. Types of faillures of this sort
would include mental retardation of severity sufficient to
render impossible the abstracting and universalizing acfi—
vities of the agent intellect, mental disease resulting in

defects of the passive intellect such that it'eifher-could

not receive the'species impressa from the agent intellect
of, once received, could not express it (transform it into

a species expressa), and any cognitive and/or psycho-

logical disorders which might make it difficult or impos-
sible for the intellect to pﬁt together 'the products of
the abstracting process and connect or relate them by
reason 1into arguments which could lead to an advance in
knowledge. In short, any impairment of the reasoning
activity from its inception through its final deductive or
indﬁctive coniclusions limits legal capacity. wWhile the
will cannot fail to pursue the good as it understands it
to be, the inteliect may fail in its understanding of the
good. ._Aha; even if it comes t6 an accurate apprehension
of the,good, _it may still fail in its formulation of the
.practical syllogism that lays out fif'the will the‘ means
necessary to achieve that gooé.

_‘Let us attémpt 4o relate this account of legal

capacity to aﬂperson's ability to consent to the ﬁarriage

relationship. 1In the Thomistic anaiysis, it is the nature
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of the.ﬁill to aim at the good--happiness. In this it
cannot be m;staken. Mistakes can only be the product of
the finite intellect. Thus, in the former (1918) Code of
Canon Law, canon 2210 specified that "those lacking the
use of reason are incapable of a\canonical delict." In
the 1983 version of the Code, 'canon 99 states that "who-
ever habitually lacks the.usé of reason is considered as
incapable of perscnal responsibility'and'is regarded as an
infant.", The intellectualist influence is present in the
most basic conditions for'legal capacity to be exercised
not only as regards marriage but in the whole of the canon
law. The severely mentally retarded cannot be 'caﬁable
according to law. Canon 1095 specifies those conditions
which indicate a problem at the level of one's capacity to

consent to a marriage:

The following are incapable of contrac-
ting marriage:

1. those who lack sufficient use of reason;

2. those who suffer from a grave lack of
discretionary  judgment concerning the
essential matrimonial rights and cbliga-
tions to be mutually given and accepted;

3. those who, because of causes of a psycho-
logical nature, are unable to assume the-
essential obiigations of marriage.

All of these specifications appear, to be related to an
intellectualist understanding of legal 6apacity, at least
to the extent that one cannot even begin to examine

consent--an act of will--unless one has already met the

-

oy
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preceding requirements.

“'As indicated in the ahove canon, the Thomistic
influence goes beyond cas®s of obvious mental retaﬁdatiqn.
It 1is not enough merely for the agent and passive intel-
lects to be -capable of pérforming their  respective
functions. They must perform them in such a way that the
reasoning process, the process of building =a body of

A
knowledge based upon the results of abstraction and
expression, ‘can _proceed and proceed correctly. However,
not much knowleége is:needed‘$o be capable of contracting
a valid marriage. Canon 1096 statés:
For matrimonial consent to exist, -t 1is
necessary that the contracting parties be
at least not ignorant of the fact that
marriage is a permanent partnership
between a man and a woman, ordered to thé
procreaticn of children through some form
of sexual cooperation. This ignorance is
not presumed after puberty.
Very few sorts of errors can affect one's legal capacity
and, hence, the validity of one's marriage. While "error
about a person’'renders a marriage invalid (canon 1097.1),"
Error about a quality of the perscn, even
though it be the reason for the centract, .
does not render a marriage invalid unless
this quality is directly and principally
intended (canon 1097.2).
And, "error concerning the unity or the indissolubility or
the sacramental dignity of marriage does not vitiate

matrimenial consent (canon 1099)."

Now intellectualists -do not claim that there are no

168



othef sorts of fallures of 1legal capacity. Defective
consent, clearly a defect of will, has always counted
against capacity and counted for an affirmative
declaration of nullity. But defective consent, until very
recently, was interpreted under the “force and fear"
provisions and was understood to mean coerced consent.
St. Thomas himself or, more accurately, the compiler of

the Supplement teo the Summa Theologiae addressed precisely

this issue in questions 45 and 47. ~In ST Suppl. 45.1 is
fegeate e position explained in t;;\first few chapters
of tﬂ:iﬁfzirk, that consent is the efficient cause of
matrimony. Furthermore, in articles one and three of
question 47 compulsory consent, specifically compulsion by
fear, is declared to be an impediment to marriage.

The - history of canonical'decisions regarding the
nullity' of marriages reflects the above observations. 81
Until the end of the nineteenth century there were rela-
tively few requests for declarations of nullity and the
grounds used were either coercion (which, according to any
model, vitiates consent), consent conditionally given,
simulated consent, or some form of insanity. But because
of the paucity of true psychological grounds chances of an
affirmative ~decision were slim unless one could demon-
strate that one of the sSpouses was truly demented. Wiﬁh
the advent of new psychological approaches in the twen-

tieth century, in actual practice the "insanity" inca-
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pacity was expapded to include psychoses, character
disorders, and even neuroses because it was -not clear that
they coo%f~>be subsumed under coerced or conditicnal
consent Categories. The emphasis on sanity remains an
intellectualist emphasis. It seems not unreasonable to
think that the intellectualist tendency taoght in the
colleges and seminaries through the 1950's has influenced
subsequent practice.

The "discorery“ of new sorts of psychological
impairments in the twentieth century has corresponded very
nicely to a world ir which divorce has become more
desirable and more acceptable. Catholics, woose percen-
tage of divorce now approximates that of the general
population, can use all of these psychological advances.to
procure declarations of nullit§“ror themselves and thﬁs
divorce and yet remain in the Church. The model has
expanded to accommodate changes in the ptractice. Or,
perhaps, the change in practice coupled with advances in
the development of the science’of psychology have resulted
in a new understanding of the model. In either event, as
long as the intellectualist model still works,_ why réiect
itz Because at some point the practice:begins to demand
more flexibility than that model allows.

The model worked well in a world ip wgich our under-

standing of psychological impairment and ﬁuman psychology
in general was limited. But while‘it never de&gpd the
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impor?ance of thé will as a compodent of capacity, the.
only defects of the will that it accepted were defects of
force, fear, or conditional or simulated - consent. lThé
- tendency was then to explain all other defects or failures
in intellectualist terms. What resulted were, sémewhat
forced attempts to gharacterize some psychological disor-
ders which were cleaéiy dispositiocnal incapaciti;g,;jsuch
as homosexuality) as a species of mental iilness or
insanity.

Now marriéges fail for many reasons and in. some
instanées it probaﬁ;y is the case that individual
marriages fail because of the psychological disé%ses of
the parties to it. But to have to claim that one is
disturbed in some way in order to have a marriage declared
null seems to do harﬁ in a few serious ways. First of
all, it mey not be true. Marriages fail, I would suggest,
just as often because of unmet or ﬁhspoken expectations
or because of an inability, despite one's mog;' fervent
desire, to carry out what one promises. It'ég not clear
that +these reasons represent species of psychological
impairment. Nor dJ the more recently-accepted grounds
such aé emotional immaturity and lack of due discretion.

A further issue concerns the problem of remarriage.
If a marriage is declared null on the basis of some
psychological impairment, then it would seem that the

Church would be very wary about allowing such an impaired
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person to enter into {or validate) a ‘second marriage.
After ally if the impairment nullified the first marriage.
how can a valid second marriage be;initiated until ' that

impairment is removed? - Unfortunately, the state of the

opractice of bsychology is such that y'of‘ these rela-

tively minor disorders are not curable out onl& manage-
al:;le.‘ While it is true that the tribunal judges can
attach to ‘the record a notice that no remarriage is to .be
alloﬁed _tntil some investigation,of the person's current
psychological state is made, and some prohibitions on
future marriages are issued this‘is usuaﬂiy confined to
instances of serious disturbance {€-g. a history of.
violence and aggression) or sexual dysfunction (e g. homo-

sexuality or nymphomania) . In most cases-\a perséﬁ*whose

marriage has beén annulled, even if on grounds of a2

. psychological nature (e.g. . lack of due discretion, "emo-
"8 tional immaturity”) is free to marry'again the next day:

.. 'while it may be true in some cases _that the original

problem has been resolved it is equally possible that it

\has not been, and no one can know unless psychdlogical

3valuation i;%required The fact that it frequently is

‘not indicates that perhaps these psychological impairments

are used as_a-means to obtain an annulment because they
work within the operative model of legal capacityl lIf
that is a p0551bility perhaps we should be reevaluating'
oor- intellectualist model and searching for one that

»
¥
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better accommodates the facts of marriage féilure ‘rather ~
than épcouraging_ people to admit they are . "crazy,"
disturbed, or impaired merely in‘order to .be released from
an unpleasant marital situation. In chapter six I shall
do just that; I\iPall investigéte a different model, one-
that rejects this form of intellectualism for a radical
voluntarism' bgsed on contemporary trends in phiiosdphg.
Perhaps it is possible to develop a Eheory of l%ga; cépa-
city . that can make sense of failures other than failures
of thevintelleét and,forced consent. Perhaps, that is,- we
can tie legal capacity.to the will. o

, , ( ﬁ;; !
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Chapter VI. The Voluntarist Model

v--;

[Sartre] has discussed the choice of a
fundamental project as a way of accoun-
ting for the fact that human- beings
exhibit a varilety of purpeses and a cor-
responding variety of reasons; for the
fact that people's actions are, " on the
whole, i1ntelligible, if not predictable
in detail; for the fact that sometimes
abrupt character changées occur; and for
the fact that perceiving and remembering
are selective and purposive. . :
--Phyllis Sutton Morris

Sartre's Concept of a Person

A third sort of model of legal capacity which one

could derive - from contempofary trends in philosdphy and

.theology might be called a voluntarist model of legal

capacity. This kind of model would réflect the role of
the will in determininy whetheér or not a person was
"legally capable." In terms of this model, a person would
be capable if He could choose and éhoose freely whether4to
follow the prescriptions of the léw: _ hs such, it is a
model which‘focusgs on choosing rather than on thinking.
Reason and the-intellect are not priméry; the will is.
The central belief of voluntarism is the belief that
humans are radically different from all other beings 1in
the universe by virtue of their will, the existence of

‘which-is the source of all value. Only an act of will can
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have wvalue. Humans are the only creatures which produce

values; humans are the pnly ethical beings. This view is

often tied to'some sort of belief ip indiﬁidualism because .

there is no possibility of acts of will themselves being
common to more than one person. My acts are‘my own. The
value of my act of will attaches teo it as mine, whereas -if
you haé pe;formed the :Eme act tﬁére would not have been
the same value. Tied closely to this analysis of will is
a correlative analysis of intention. After all, it is the
intention which determines Fhe personal and particﬁlar
quality of any aéf?’**ﬂ?zintention is mine; it is indivi-
duél and uniéue. You may perform the same act, but you
may not have hads, the same intention. Therefore, the value
of your act would be different from the value of my act,
despite the appearance +that the acts were in fact
identical. = Thus, acts of will cannot be common toc more
thén one person. e | »

This is a type of.model which may, be. constructed
from rtrends evident in the evolving theolog; of marriagé
and . developments in the adjudication of marriage éases in
the -twentieth century. St. Thomas Aquinas' philosophy
_(and with it the emphaéis on the role of reason as the
defining characteristic of the human person) ﬁever gained
official apénoval as the philosophy of the Chureh until
the promulgation of Pope Leoc XIII's Aeterni Patris in

S

1879. His. philoscphy is still cited as the “official"
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teaching of _the Church. Yet the world of 1988 is a world
considerably different from thatﬂof 1879 and even more soO
from that of the thirteenth century. New bhilosophical
trends have both reflected and influenced new understan-
dings of marriage and the relationship between the initial
wedding ceremony and the eventual success of the marriage.
The dispute over. what constitutes a marriage and the

'subsequent further development of a theology of  marriage

rest on an attempt to come to grips with whether marriage

is a contractual event or a covenant characterized by a.

continual re-consent.

During the period from the beginning of
the reign of Alexander III (1159-1181)
‘through the reign of Innocent III (1198-

1216) the law had established that the ,~——

essence of marriage consisted in the
consent to the contract, and its perfec- !

-
éEQN tion as a contract and as a sacrament !
consisted in consummation by carnal/
in¥ercourse. - : e

By the twentieth.centﬁry thzgﬂévalﬁatioh oI marriage as a
simple contract was fast losing grougd due, again, in part
to a changed world wherein divorce was becoming Qppular
and acFeptable as. a %ggal op’.lon in most nations in the
West ahd -in part to a changed philf;ophigal vision of
marriage according to wh;ch marriage is %}nitiated by

mutual consent but is not merely a contract. Rather, by

the twentieth century theologians and canon lawyers began

to analyze, discuss, and write about marriage not simply

as a contract upheld by an institution but as a condition
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of life entered into by a contract and having an institu-
tional character in the ;ocial order. Marriage, that is,
was fast being seen as directed towards the mutual
development of pérsons by means of mutual ?comfort and
support. It had become, by the time of,thé‘meetings 6f
the Second vatican Council (19§2-1965), a covenant as well
as a contract, a covenant analogous to +the covenant
between Yahweh and Israel or between Christ and his
Church.

The idea of mérriage as a covénant-and as a commit-
ment to a "community of life and lové" stemming from
contemporary ‘canon law decisions and theological literg:
ture (e.g. "The PastorallConstitution on the Church in tﬁe
ﬁodern world," Gaudium -~et Spes, on marriage énd the
family) tranéforms the notion of marriage.as act, event,
or contract into the not;on ofﬁmafriage as "project," as a
long-term commitment.- It%is evident that what is required
for the wundertaking of that sort of project differs
considerably from mere consent to a contract. What 4is
required ié not simply an intellectual understanding (i.e.
knowledge and reascon) cf the terms of the contract and
what 1is entailed by assent to it. wnat is further
required, and what is assumedijgerhaps, but not emphasized
by the intellectualist model/of capacity, is the maturity
of jﬁdgment necessary and sufficient-not merely to under-

stand but also to choose, undertake, and fulfill the
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responsibilities of a long-range commitment to a project
dependent on the will of two persons. In shert, what is
required is a choice af a project the terms of which
(unlike a contract) cannot be known or predicted ‘with any
degree of certainty. The intellectualist-model asserts
that knowléége of what marriage is and the possession of
reason of the "common man" (i.e. not being inSane) suffice
for a canonically successful marriage. But, as popular
wisdom reminds us, although we all know at one level wpat
marriage is, no one knows what he is really getting into
"until long after the wedding event. Furthermore, the
teaching. of the Church about the indissolubility of
marriage seems to rest on the premise that marriage is not
a simple contract of the form of other contracts inasmuch
as a marriage  contract cannot be rescinded by the -mutual
agreement’ of the pafties to it as is the case with other
contracts. Something has been created or, more precisely,
begun in the initial exchange of marital consent that then
transcends the parties' desires and takes on é life of its
own. This suggests that the relationship begun by the
exchange of consent between the parties is one that
requires continual care and re-commitment. Saying the
vows may initiate the marriage, . but staying married is an
undertaking which requires far more than the comprehension
of the terms of the contract and one's agreement to those

terms. It requires a re-direction of the will and the
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will's projects éo the sustenance of a :elafionship the
terms and details of which cannot be known in advance.
This understanding of the marriage project g;came
evident in many of the decisions of the Rota dating ;back
to the 1950's and 1960's. Furthermore, this understanding
seems to have taken hold in North America and England to a
éreater degree thén’in continental Europe” and the rest of
the world, reflecting perhaps a mentality more amiable ﬁo
divorce .in it; legal system and seeking a way to incor-
porate the‘realities of the statutoryi' secular law into
the lives of people affected not on;y‘by that secular lgw
but also by canonical decisions. { That is, with divorce
such_ a relatively easy option in ﬁqrth America, more
persons and more Catholics in particular availed them-
selves of it. The Church needed to be more responsive to
the needs of those persons and needed as well to acknow-
ledge the reality of the situation: that Givorceé
Catholics would represent approximately the same percen-
tage of the Church as divorded Americans of the general

population. These were obviously persons who continued to

want to remain Catholics, and the Church could hardly

afford to lose them. 'These were souls who had suffered

and needed the comfort of the Church more than ever. As

a result, as indicated ébove,2

the Church tribunals began
to increase the use of the grounds such as "lack of due

discretion" in their deliberations and decisions. This
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shift 1n language seéems to have.signified a shift in

_ emphasis from an account of marriage that emphasized

N\

cognitive and psychélogical elements to one that included
the wvolitiocnal as wél%. Furthérmore,‘ the numbef of
requests for declarations of nullity aé well as the nuhber
of affirmative decisions began to skyrocket. After ali,

if the contract is the sacrament by its
very 3judicial nature and its Jjuridical
evidence, then it is relatively easy . to
control the wvalidity of sacraments by
marriage tribunals. *If, however, the
sacramental reality is the visibility of-
the gracilous presence of Christ in the
common striving of the spouses for ever
greater love for each other, in the dedi-
cation to fidelity even to the point’ of
redeeming the other from infidelity -
through generous forgiveness and
reconciliation, and in the gracious "yes"
to the mission of fatherhood and mother-
hood, then a very different picture
emerges~ The covenant aspect then comes
to the foreground. The good of the per-
sons, their capacity to love, the
fostering of conditiecns that favor their
growth in love, the experience of
redemption and redeeming love, the readi-
ness to forgive: all this will be the .
main interest of the Church. But then--
unfortunately--it will be much more dif-
ficult to determine th§ validity or non-
validity of a marriage.” -

The perennial pro?lem o? adjudication became even more
acute. = Which is brimafy in the determination of a
marriage, the interna%ygntention of the parties to that
'ﬁarriage or the public eEEEession of consent between them?
How can one reconcile thé supposed primacy of-that inter-

nal intention with the public character of a social insti-

tution?  Gradually, . the trend of Rotal decisions in the

Y,
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twentieth century went beyond the search for indications
of insanity or of compulsion by force or fear to include
the capacity of persons to be faithful for life, to edu-
cate children, and to sustain rather than merely enter an
indisscluble . contract. Although not expressly acknow-
ledged in any formal way by the Rota, Fﬁe .grounds for
declarations of nullity have expanded to include the type
of "coﬁsensuél incapacity" called a lack of due discretion

to such an extent’that a great number of annulments in

North America are now granted precisély on those grounds.4
The twentieth century has been a time .0f vast change.
( The roots could be found in the theory of
the past, but everything was in the
course of change. From a public exchange .

of promises interpreted by the ordinary
rules of contract law, marital consent
was becoming an interior acceptance to be
interpreted by psychologists of  the
heart. Marital affection, to which lip
service had for so long been given, was
being more effectively acknowledged as a
necessary gquality of assent: Once a
s "contract open to anyone, like any commer-
cial bargain, canonical marriage was
becoming an undertaking accessible only’
to persons who could be expected to be
able to sustain l1Ifelong commitments.
Formerly an institutionresponsive to the
social interests of a ‘small governing
class, in which the abstract honer given
freedom to marry was combined with con-
crete arrangements for supporting « paren-
tal choice,- marriage was becoming the
mitual choice of two persons in love. A
type of social life which it was assumed
that anyone wanting lawful sexual inter-
course wanted to enter,: indissoluble
marriage was now . becoming a forT of
spiritual life requiring personal petlcep-
tion o©of the values and personal dJdedica-

18l

)t"



tion to their embodiment.>
in short, the twentieth century has signaled a
transformation in our understanding and use of marriage.
Prior to the twentieth century, marriage among the upper
" classes had ofien been 2 relationship of a primarily
. social and pelitical character used to forge alliances and
strengthen governments. While marriages among those
groups remains a means to effect those ends, the

P
prospective brides and grooms today are more frequently

consulted concerning the choice of a sﬁouse. More
dramatic has been the change at the] level of the middle
and w;;king classes. Marriages were cften arranged by
families, often for eéonomic reasons and often simply
because +hé young were thought incapable of making a
prudent choice. Today, at least in Western Europe and
North Aﬁerica, ’marriage is.ﬁnderstood differenéiy because
our conceptualization of individual freedom and autonomy
has changed. That is marriage is nowunderstoci as a
relationshlp between two irndividuals chosen by the indivi-
dual pargges for reasons of love and affection rather than
arranged by their famil%es. This changed understanding of
marriage corresponds, toeo, to a changed.ynderstanding of
sexuality by means of which sex has as itsrendﬁhot only
the proéreafion of the species but also the/expression cf

love between two persons and the forging of a bond between

them by means of affection. By the time of the meetings
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of the Second Vatican Council theolcogians had decided that
the primary purpose of sex was ;no_ longer procreation.
There no longer existed a "primary" purpose for sexual
activity but two equally iﬁportant geals, one being pro-
creation and the cther the mutual suépor? and love of the

parties to the marriage.5 : '

The addition of the idea of iﬁve as somehow central
to our understanding of an appropriate marriagé relation-
ship broadéﬁ%hin\a serious way our analysis of the concept
of legal éapacity. First, ‘we now are interested not
merel§ in people capable of knowing what marriage is and
able +to fulfill contractual regquirements.! To be truly
capable according to law in the required sense, those
people must be able to undertake a-project based not only
on need for social sﬁability but one'based on love and
affecfion. That bfings the emotions into our study:
furthermore that -appears to bring in the irrational.or at
least the non-rational as well. Finally, too, there still
exists the problem of the will. ' Sometimes at least we
choose to love, and the problem of sustaining a marriage
lies at least in part in our ability to choose to continue
loving even when the emotions initially present have

d_/.
changed or even disappeared.

»

Recent tribunal decisions have appeared to réEIéét ‘

P

’ 4 '
this dilemma, at least implicitly. while "falling out ofr

love™ does not count as a reason for suspecting that a-.

-
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~ true marriage has never been end hence can be annulled,
nevertheless capacity to marry in the first place entails
the understending, the appreciation, and the ability of

' the parties concerned to make a commitment to.a relation-

ship that must‘be acknowledged as capable of surviving the
diminishing of affection. Further, while falling out of
lS;e may not count as a regson to end a marriage, the more
important issue is wﬁether there existed sufficient affec-
tion at the onset of the marriager to be able to say that
the  parties involvedrfully intended the marriage and were

ca;:ble-of that sort of commitment. Commitments of that

ki;d transcend the bounds of mere;/ceason. Again, most-

people are more willing to work to act and achieve

projects. to which they have an emotlonal attachment. Cur
problem then becomes the analysis of the relatlonsﬂzgﬁiﬁﬂ\\\

among these variables: reason, choice, emotion, will, and h

. -commitment. Thei expansion of the grounds for nullity

evident 'in the twentieth century in practice,;’if not

E;\\bx/lﬁh‘clearly in _principle, can be traced to an expansioe in the
. -

: nember. offﬁqepponsnts seen as necessary for e lsuccessful

commitment to a “"community of life and love." What

remains to be done is to fdrmulate those ccmponents into a

system of relations that can be analyzed in such a way as

» to illuminate this concept of capacity and render easier,

because clearer, the work of tribunal judges. ' .

< AltHough it does not appear that.ithe Church- has
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attempted this reformﬁlatioh,in_any precise way"because,
agaiﬁ,.the ;ng of the tribunél is to adjudicate cases and
-not to write philosophy, some of ﬁhe language usgd both in
tribunal decisions and in contemporary thebiogical l%te£a~

- ture 1illustrates -anm appreciation of these addi£ional~
coffiponents. Besides use of the term “commitment," we. find
reference néw;made to "authenticity," "personal devélop-'
ment," and "free choice."’ 1In addition we find Catholic\#j/

lay persons as well as Catholic clergy éalling‘for an end

to the tribunal procedure altogether (for example, Morris

West's Scandal in the Assembly) or for at least a serious
. revamping of the procedure (as;in Stephen‘.J. Kelleher's

‘" Divorce and Remarriage, for.Catholics?) in order to expe-

dite the process and allow more weight to the testimony‘
of the parties involved rather than to an array of wit-
nesses who may or may not have a true appréciation of. the
internal intention of the parties to the marriage.
DesPité their lack of recognition and staﬂd%ng in official
circles, these critics have managed to create quite a stir
ameng both the laity and even 'some c¢lergy involveé in
pastoral work. o -

As I have stated above, the notion that the bond of
marriage is assumed to be wvalid unless othgrwise' demon-
strated is a presumption .0f canon laﬁ dating back gt_least
to the thirteenth century and Pope Innocent 117.8

quever, "some scholars have seen at the root of this

~ A
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legislation another presumption of law--the presumption
that the petiti?ner is to be suspected cf dishonesty when
approaching the cguﬁch for an annulment."’ The trend in
the twentieth century‘vigible in the work of at least some
of thB®& engaged ;n theology and. in the practical
minisier;ng to thdse in a failed or failing marriage,
however, has been to develop more_of a feeling of compas;
sion for the human suffering that goes on w@ile yét pre-
serving the institutiénal role of administeriﬁg justice.
Critics such as West and Kelleher think that not enough is
being done for those troubled 'souls, but by and large the
Church 1s caught in .a recurring dilemma. How does one
protect individuals and assure the salvation of their
souls while preserving the institﬁ;ional role of over-
éeeing 2 relationship which also has a public character,
one that affecté not me%ely the persons involved but their
children and the community at lafge?

- At least part of the cOncgEn for the protection of
the individual withiﬁ the troubled marriage and the insis-
tence upon the rights of that individual in the adjudica-
tion of his marital status can be traced to certain twen-
tieth century philosophical movements which have been
apﬁlied to contemporary theclogy as well. Continental
personalism, as an offshoot of some combination of phenc-
menology and Christian existentialism, has been espoused
by the curfent pope. Existentialism is tdQght in the

K
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. seminaries alongside of Thomism. ° Ex#stentialism and

personalism are popular because of their perceived concern

with the living person and his concrete emotions, espe-
!

cially those Ef anguish and despzir. Existentialism and

=

personalism each stress the\ primacy of the individual over

the group, and the unique freedom of each indﬁ%idual. As
such they are directly relevant to the Church's mission o%
miﬁlstering to and comforting troubled‘persons. But can
existentialism serve as the philosophical foundation or
model for a theory of legal capacity that can aid in the
solution of the problem with which the tribunal is faced:
preserving both individual well-being and institutional
goals by determining in a detailed fashion their specific
roles and by ascertainihg the diélectics of their rela-
tionship so that the process of adjudication is made both
easier and fairer. That is the special concern of the
remainder of this chapter.

Existentialism originated in the writings of the
philosopher Soren Kierkegaard; he reflected and articu-
lated the anti-rationalism and individualism which became

characteristic of +the rdmanticism . of +he nineteenth

céntury. Other philosophers and literary figures, inclu-

ding Arthur Schopenhauer and Fyodor Dostoevsky, contri-
buted to the development of what have since come to be
termed existentialist themes. But Kierkegaard especially

was rejeéting what he perceived to be the overly rational,
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intellectualistic trends of the dominant Hegelian , philo-
sophy of ‘the early nineteenth century whereby all of
reality was defined as rationai and all of philoscphy was
declared to be a complete system representing that -
reality. ~ He countered by emphasizing instead the non-
—systematic, the par%icular, the unique individual, and the
basic  irrationality of the religious experience.
Romanticism in the a%ts, in painting, sculpture, music,
and literature, likewise emphasized individual experience
in the face of a hostile world, encouraged individual
communion with nature, and focused on individual innova-
tion and creativity, destroying or at least severely modi-
fying neo-classical forms and strﬁéﬁurps. The artistic
search shifted from the expression of the universality of
human experience to the uniquely‘private and personal
elements within that experience. Those uniquely private
and personal elements were. often emotional "elements.
Reason, as I have stated above, 1is a universél; feelings
and emotions, on the other hand, are private and parti-
cular, at least according to this theory.“ The emotiocn of
love Dbecame a central theme of-many of the artistic mani-
festations of romanticism, especia%ly in the 1literary
forms. According to that romanticism, one simply falls in
love. Falling in love is something for which nc reascns

can be provided. Indeed, reasons seem especially inappro-

priate to any discussion ¢f love. Talk of reason and love
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in the same breath seems cold, callous,;%and even a bit

vulgar: Love is unique, according to tﬂe.rcmantic world

view. It may come only once in‘each lifetime. It cer-

tainly cannot " be rush;d orn.forced; it -just happens,

striking one down like a bolt of ligh‘ ing. It may be

chance, or it may be fate, or it\may be luck, but‘it is

certainly not reason in any way, shape,” or form. Within
the context of this romanticism, it seems out of place to

question why someone loves someone else. A list of
reasons is totally inappropriate. when asked, according
to this model, why one chose one's spouse, one would not
give a list of his or her qualities because none of those
: quaiities has any direct relation to one's love. There
are only a finite number of qualities that any person can
possess. It would seem péssible, then, that two people
might possess the same set of qualities.  But it is not
likely that one would love each of those persons equally.

Love transcends reasons.

Much of our current culture, certainly our belief
that it is inappropriaté to relate love to reason,
reflects thét_romanficism the irrationality and the indi-
vidualism of which is best expréssed philosophically by
existentialism. People have not always married for love;
in fact they have done so in great numbers qniy very
recently and continue to do so primarily in those parts of

the Western world dominated by a romantic worid-view.
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C
Purthermore, marriage for love seems to be of a logically

differentxéharacter from marriage for reasons oqutaté, or
family, or any of the otbér pre—romantIC‘beliefs.' Every
rational agent knows and understands, b& virtue of his
existence as a raticnal agent, what marriage for reasons
of state or family means. But. it is rtainly not clear
that we - share any common understanding g¢f what love is
because the experience of love 1is Sﬁf\\a rational
experience with features common to all PeISORS. In other
language, 1love 1is believed to be a partlof the private
world of emotional experience, while both family and state
have a puslic dimension to them. (thi%ately, according to
this conceptualization, love is irratiorizl. While a dis- -
cussicn of the accuracy Af this analysis falls outside the
scope of my current project, my claim here is that it is
an analysis that has resulted from the romanticism of the
nineteenth. century and that it has continued to influence
many aspects of contemporary liféfas-well.

Now this existentialist model is certainly one
which‘can provide for the preservation of in@ividﬁal well-.
being. In fact, the individual is the primary concern of
this sort of zheory which emphasizes freedom and the
possibilities of self—creatiéﬁ through use of that freedom
in  developing for oneself a set of projects which

ultimately will come to constitute one's very béing. It

would seem that existentialism could, then, alsoc serve as’

-
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the- basis for our voluntarist view of-legél capacity, a

view according'io which “the intellect is secondary to the

will in all human activities and. especially in those of
_ ultimate human importance.’

But to say even that much is to get a bit zhead of
ourselves. Althouéh a thorough examination of existentia-
lis?gontology lies outside the scope of this thesis, it is’
necessary to begin with a few preliminary comments labouf
the structure of.an existentialist ontology, for any con-
cept o©of legal capécity that can be tied to such a modél
m/\?rests on the ontological assumptions thereof. The most

helpful and most detailed ontological analysis of this
sort is the one offered by Jean-Paul Sartre in his' Being

and - Nothingness, the culmination of thoughts about the

nature of existence begun in such works as The Psychology

*
of the Imagination and The Transcendence of the Ego. It

shoﬁld be noted at the outset that Sartre certainly did
not attempt, in these or any other of his works, to lay
cut either a theory of legal capacity or an analysis of
marriage. He did not marry. He did not seem to think
that marriage was a very important human project. One
might even argue that he could easily, within his philéso-
‘phical system, have held marriage to be a detriment to
that freedom which alone constitutes the for-itself. But
his philosophy is a useful means of eramining what I have

called a voluntarist model; any such model would resemble
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ﬁis philosophy in some significant ways. While I 'éhali
conclude ’that the éﬁdel derivable from his Qersion 6f
existentialism would be ultimately unacceétable tc the
" theologians and canon lawyers in some serious ways, it
nevertheless provides some iﬁportant insights into human
experience which aﬁy éheory of legal capa&ity must incor-
porate, namely ﬁhe_ belief that human identity is not
fixed, stgtic, or substantial but is rather a result of
choices' and projects that are freely initiated and are,
continually. willed. |
Pgrt of Sartre's ﬁroject in the two works mentioned
above was to dispel thé primacy of the Cartesian ego. He
also attempted a reformulation of the concept of'
consciousness in a manner quite different from that ofxﬁhe

cartesian tradition. These works laid the groundwork for

Being and Nothingness inasmuch as the latter work analyzed

in far greater detail the fundaﬁental positions introduced
in the former. Again, the first of tﬁese positions was a
rejectidn of the substantial ego of Descartes. In his
cogito Descartes confused, Sartre thought, the conscious-
ness which says "I am" with _the' consciousness which
thinks. The first is a reflective activity, the second
spontanedus. The Cartesian cogito is not one with the
consciousness which doubts and thinks. It is, rather, an
awareness of doubting and thinking, a reflection upon it.
The original consciousness which doubted and the original

-
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éonsciousnesg which thought were hence what Sartre would
come- to c¢all "pre-reflective,” and this pre-reflectivg
consciousness became for him the primafy conscilcusness.
"Every positional consciousness of an pbject is at the
Same time a non-positional consciocusness of itself. "0

And this non-positional consciousness of consciousness is,

‘again, the pre-reflective cogito. Two other ' crucial

points follow from this. Firstly, Sartre agreed with
ﬁusserl‘ that consciousness is always consciousness of
something. It is intentional and points to something

beyond itself. It is a "positing of a transcendent
11 |

objecﬁ." Hence he avoided idealism by stating that

there does exist an object external to consciouéness which

consclousness 1is conscious of. This externally existing

object of consciousness he will later name Being-in-
itself. Furthermore, the pre-reflective cogito of which
we spoke above 1s non-personal; that is, it is not an "I.”
An "I" or an ego or a "self" cannot come into existence
until the original consciousness has been made the object
of reflection. The ego, therefore, is an object of con-
sciousness.  Like other objects, it exists in the world.
This means that for 3artre the ego is not a subject which
somehow directs consciousness; the ego is not a subjective
eﬁtity: It is, instead, a construct of consciousness.

The ege is a unity of many psychic states, actions, quali-

ties, and emotions tying together whole sets of these
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psychic objects of consciousness. 'The ego and the -world
are each objects of consciousness; neither has created.the
other (and hence idéalism is refuted). Consciousness
itself is a nonsubstantial unity. It is, again, inten-
tionaiity. Consciousness is prior to and transcends the

"I," ego, or self. Hence it is absolutely free; nothing

in the past and no personality structure can determine its

fdéure Consciousness is not@ingness. Herein lies the

Hegelian influence upon Sartre. Sartre's work is a blend
of a phenomenclogical reflection (the Husserlian influence
indicated above by our comments on intentiohality) and
Hegelian logic. Consciousness, for Sartre, is not so much
an ontological nothingness as a logical nothingness. That
is, the nothingness of conéciousness, what Sartre calls

Being-for-itself, is the nothingness of opposition; it is

an "otherness." Consciousness, Being-for-itself, is not

Being-in-itself. And Being-in-itself is.

Inasmuch as Being-for-itself (consciousness)' can

only make sense in opposition to Baing-ln—itself it would

be helpful to explain just what that Being-in-itself is.

Sartre's major work, Being and Nothingness, is sub-titled

"An Essay on Phenomenoclogical Ontology." That sub-title

gives us more than a clue of Sartre's intended project.

Being and Nothingness is a philosophical exploration into
"being." - And the being to be explored is divided by

Sartre 4in his introdpctioﬁ to Being and Nothingness into
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the being of phenomena and‘subjecti&e being/ (a study, that

‘is, of the phenomenon‘an the one hand and the subject on

the other). The whole of Being and Nothingness is an

examination of this disjunction énd of the relations
.between the two parts hpereof.lz
Being-in-itself, the being of the phencmenon, is the
simpler of the two types oﬁ being. The name "in-itself™"
indicates the nonirelativiiy of this sort of being in
reference to the subject.13 The in-itself is non-
referential, even to itself. It is itself.” It is "filled
with itself" and 4is thus "opagque to itself." Tt is

"solid" (massif).14

It is identity; it has no relation to
another and thus is nct temporal. Its Eharacterization is
reminiscent of the Parmenidean notion of being. It is in
ne wéy conditicned or grounded by another. It is  imme-
diate. As that which is identical, it is the opposite, of
Being-for-itself, being mediated by an other. The. in-
itself lacks the sort of identity even of not-being-an-
other. Yet <this’ iﬁ-itself is not an abstraction (as
Sartre thinks Hegel construed it). Hor does éartre accept
the Hegelian positicn that nothingness must be implicit in
this being. That is because Sartre did not accept wholly
Hegél's dialectical logic, a logic of mediation where it
‘is for the mind which is thinking that pure, immediate

15

being passes into nothingness. Sartre rejected Hegel's

movement from being to determinate being in favor of a
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simpler subject-object opposition. In that oppositien,
only the for-itself ﬁontains nothingness within its beiéé.

The in-itself is existent being. It does not deter-
'mine itself, nﬁr can it be determineé by nothingness (as
in the Hegelian schema) because nothingness is not. The
existence of this being does not involQé an opposition td
noth;ngness. Before being can be determined by negation,
goﬁhingness must "emerge” and be accounted for. And this,
the possibility of the in-itself to acquire determination,
is a product of the opposition of subject and object.li
"The for-itself is the nothingness of being. "6 .

Thus, the for-itself stands in immediate opposition
to the in;itself. The in-itself is a "plenitude"l7 which
becomes determinate when negated by the for-itself. "It
is determinate being 'for' a subject. Outside of this
relativity, which makes it a phenomenon, it is, qua non-
relative, fixed as in—itself.“18

The for-itself is consciousness. It is that which
can contact the in-itself which, as mentioned above, is
plenitude and identity. We had further indicated above
that consciousness is intentionality; it refers both to
thgfin-itself and to itself. As a being-for-itself, it is
-not “only opposed to the in-itself by virtue of its
structure but it also is a counterpart of being;in—itself
as being. That 1is, its 6pposition ié‘ not merely

structural but is also ontological. And from that per-
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spective consciousness, being-for-itself, is the opposite
of being and is therefore nothingness. |

But for Sartre nothingness is not merely the logical -

“~

opposite of the fullness of the in-itself. The negative "
is a phenomenon. There are an '

inYinite number of realities experienced
by the human being which in their inner
Structure are inhabited by negation.
Among  these are distance, absence,
change, othefgess, repulsion, regret,
removal, etc.,

all realities which Sartre called "négatités.“
Nothingness is an. "intuitive discovery. The necessary

cohdition for our saying not is that non-being be a per-

petual presence in us and- outside of us, that nothingness
0 ) .
/

Having demonstrated that we do encounter *the nega-

haunt being.“2

tive, Sartre next turned to the discovery of the negati&e
in consciousness as that upon which negative. beings‘
depend. The negative includes such things as the gégg:
Eégég cited above, along with other activities such as
asking questibns, destruction, and missing someone. The
negative is encountered in reality, and it is a component
within the positive. Kegativity and positivity are mixed
in all of his examples of the negative. And this
phenomenal, .oﬁjective negative is the starting point for
Sartre's elucidation of consciousness as the original

negative. ﬁis argament, as summarized by Klaus Hartmann

'in Sartre's Ontology, runs as follows:
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Nothingness is encountered in the world

of objects. It cannot, however, be
referred to being-in-itself since this is
pure positivity. Nor can it.proceed from
a ngthingness since this Is not. It can,
therefore, proceed only fram a being, but
a being subject to the qualification that
it maintains a nothingness. Soch a being
has to constitute a wunity with a
nothingness, and such nothingness must
not "befall" being because, otherwise,
the problem would only be pushed back to
that being which performs this feat on
the former. We end in a regress because
nothingness can never be shown to issue
from a positive being. But even if being
maintained nothingness within itself,
this might be a "transcendent in the very
heart of immanence." Being and
nothingness have to be so unified that
being 1is concerned for its nothingness;
such being "must be its own neothingness."
That 1s, we are not dealing once more
with ,negation, a nihilating act, issuing
from a positive being--which is
impossible--but with a type of being of
its own: a being which forms a unity
with nothingness in such a way that it is
“its own nothingness." It 1is thus
distinguished from the phencmencn, which
is also a unity of being and nothingness.
Being of the type now discovered is the
disjunct of being-in-itself. The oppo-
site of being-in-itself is not simply
nothingness but a unity of being and
nothingness . . .

The  phenomenoclogically  .negative--the
negative being or négatite--is not indi-
genocus to positive being. It has to be
introduced from outside being as if it
were a special product. The producer is
consciousness as something "ontological-
ly" negative, as a being which is its own
nothingness. Viewed 1in this' way, the
connection between producer and product
is the identity which consciousness as a
negative shares with its product as the

.objective negative.

This felationship between origin and
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product is undialectical. But . . . we

might say that consciousness, as the

"ontologically" negative, is dialectical:

it 4is because it is i&f own nothingness

that it negates being.
Consciousness 1is a nothingness. And yet it is also a
revelation of being. Being is defined by Sartre.as that
which is. It is there, without reason or justification.
It includes both being-in-itself and being-for-itself, the
latter negating the former. Being 1s objective. It is.
Being-in-itself is non-conscious being. It is the being
of objects, 'of the world, of phenomena. It is opagque and!
solid. Being-for-itself, on the other hand, is conscious
being. It 4is the negation or "nihilation of bheing-in-
itself; consciousness conceived ‘as a lack of being, a

22 The for-itself

desire for being, a relation to being."
brings nothingness into the world insofér as the for-
itself as consciougness is no thing. The external objects
“.pf consciousness, the in-itself, stand in opposition té
this consciousness. Yet that being of the in-itself
cannot exist independently. Without consciousness, or the
for-itseif, the in-itself is an undifferentiated mass of
being. Without consciousness there is no recognition
possible of the ordinary things of our experiencé: rocks,
chairs, rivers, trees. Conscious beiﬁg {(the for-itself)
is essential to the in-itself precisely because it is‘ a

nothingness which can limit, differentiate, define, and

thus give meaning to being-in-itself. Sartre appears to
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have agreed wiﬁﬁ the Spinoziétic dictum, omnis deter-

minatio est negatio. And it appears, more importantly,

that he holds the converse to be true as well
The reality of the for-itself, then, lies in its

negation or nihilation of é particular in-itself. Hence
the 'in-;tself is logically‘prior to the for itself, .and
the for-itself is dependent upon the in-itself as the
object of its negating activity and hence as its otigin.
The nothingness of the for-itself has meaning only as that
which 1s other than being-in-itself. “"Nothingness lies
coiled 1in the heart of being--like a worm."23 But this
dependence does not stop with the origin of the for-
itself. The continued existence of the for-itself like-
wise depends upon the in-itself. The for-itself is the
(nihilating) consciousness of not béing its objectst

Conscilousness perpetually negates the in-

itself by realizing inwardly that it is

not the in-itself; it nihilates the in-

itselXf both as a whole and in terms of

individual objects. And it 1s by means

of knowing what it is not that conscious-

ness makes known toc 1tself what it is.

Thus again in its daily existence the

for- itsg%f is seen to denend on the in-
itself.

Thus, "for consciousness there is no being except for this

precise obligation to be a revealing intuition of some-

thing."25

The for-itself, +then, is both negation and desire.
"Desire is lack of being."26 The for-itself, as a

nothingness, lacks substantive being. The tendency, the
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movement, of the for-itselfi;ﬁwtowérds being, the-dﬂfve to
make itself an in-itself. But that sort of s?nthé§is is~
an impossible project in that a being-fbr-itself/ would
lose completely and absolutely its characteristic of con-
sciousness if it were to become an in-itself. It would
cease to be this free consciousness which brings
nothingness into the world. Instead it would become merely
another object in that world. And that, of course, is
what Sartre means by‘”bad faith"--a refusal to accept the
freedom of tﬁe for-itself and a desire.to turn /phe self
into an in-itself. This is a result of the anguish felt
in the face of freedom. After all, the freedom of the
for-itself is limitless. A consciousness not tied to or
shaped "by any person or' self is a consciousness which can
at any time choose a wholly different way of being. And
yet consciousness is not general or absolute in any sense;
from the very beginning consciousness is“particular inas-
much as the objects of which it is conscious are particu-
lar objects 'and not the entire world. Each consciousness
is a self-consciousness in the ‘sense that each conscious-
ness .is consciéusness‘pf a unigue and individual set of
objects.27

This notion of lack in the for-itself brings us to a

final concepf in our brief attempt to lay a foundation of
Sartrean onteology from which we can move to our concept of

legal capacity. It is value which is what is lacked. It
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is value which is what is sought and desired by the for-
itself.

The supreme value  towards which
consciousness at every instant surpasses
itself by its very being is the absolute
being of the self with its characteris-
tics of identity, of purity, of
permanence, etc., and as its own founda-
tion. - This 4is what enables us to con-
cdeive why value can simultaneously be and
not be. It is as the meaning and the
beyond of all surpassing; it is as the
absent in-itself which haunts being-for-
itself. But as soon as we consider
value, we see that it is itself a surpas-
sing of this being-in-itself, since value
gives being to itself . . . the rela-
tion of value to the for-itself is very
particular: it is the being which has to
be ir: so far as it is the foundation of "
its nothingness of being . . . Value in -
its original upsurge is not posited by
the for-itself; it is consubstantial with
it--to such a degree that there 1is no
consciousness which is not haunted by its
value and that human reallity in the broad
sense gncludes both the for-itself and
value.2 - .

From this rather sketchy and, of necessity,

incomplete overview of the Sartrean ontology, we may

proceed to our specific undertaking. How might an exis-
tentialist make sense of and provide a waf of determining
who indeed is "legally capable"? More particularly, what
insights might be supplied by an existentialist model of
legal capacitj 'to the problem confronting canon lawyers
and Jjudges about persons' ability to engage in an acti-
vity, a project, which does in some significant way define

themselves and create themselves?  The section of Being
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and Nothingness which is most pertinent to our problem is

chapter one of part four, the:"Being and Doing: Freedom"
section of "Having, Doing,'and Being."

We have seen gbove that Sartre denied to the ego or
individual "I" any substantiality (as in the case of the
Cartesian cogito as substaﬁce). Yet there does appear an
ego, or self, whicp exists as a unity of various acts of
the saﬁe body. The for-itself recognizes a lack and
therefore desires and vaiﬁes the formation of an ideal
self by means of a choice of a fundamental project of
being by which he may capture some of tﬁose "characteris-

tics of identity, of purity, of permanence"29 which would

exist if there were a substantial ego. Reference to this

ideal self as a fundamental project of being organizes and
makes sense of his past. Furtherﬁore, it provides =a
reference according to which he may choose present and
future courses of action.

Tie intelligibility of an individual's

characteristic actions and ideas, as well

as their unpredictability in detail, can

be explained by the fact that he makes a

long-term choice of the self he is trying

to be, but has to invent the ways of

trying to become thaB self from one

situation to the next.
This "long-term choice," which Sartre also calls an
"original choice" and an "initiel" or "fundamental
project," is the source not only of one's identity, but
also of both reason and value. Thus, it is a choice which

is fundamentally irrational or, more precisely, pre-
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ratibnel what will count as a reason, or a cause, in the
future depends upon that original positing of a project.
Central t» this theme, therefore, is the concept of
freedom which'lies at the core of the for-itself, or con-
sciousness. The‘ idea of self as fundamental project
provides <the freedom according to which an individual may
make sense of his past and construct his present and
future in a manner consistent with his past, but also
This implies for consciocusness the
permanent  possibility of effecting a
rupture with its own past, of wrenching
itself away £from its past s as to be
able to cecnsider it in the light of a
non-being and so as to be able to confer
on it the meaning which it has in terms
of the project of a meaning which it does
not have . .
In fact as soon as one attributes to
consciousness this negative power with
respect to the world ané itself, as soon
as the nihilation forms an integral part
of the positing of an end, we must recog-
nize that the indispensable and fundamen-
tal condition of a2ll acgion is the free-
dom of the acting being.
Actions and projects are free and intentional. And Sartre
seems to think that cone finds the "individual person in
the project which constitutes him."32
Certain authors have suggested that Sartre's view of
a person perceived as the unity of a system of conscious
relations is a version of the logical construction view of
persons insofar as Sartre denies the existence of an

immaterial (or material, for that matter) self as
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substance. That bé;ﬁg the case, he then confronts _5

derivative problem. Silce there is no substantial self\to
which we can attach experiences,_ how can we account for
the fact that each of us has a unicue set of experiences
belonging to us? Philosophers going back at least as far
as John Locke have provided us with memory as the central
element of ?ersonal identity. Sartre thinks 'that memory
is not irrelevant-;o the continuity and sense we make of
our experiences as ours, but "memory is dependent on the
continuity of a fundamental project which organizes the

34

system of conscicus relations.” Ultimately, of course,

the answer Sartre would give to the gquestion of what
constitutes and unites a person as a system of experience

is the nothingness to which we have referred above.

"Negation is the cement which realizes this unity."35

More precisely,

. human beings can be intentionally
related to nonexisting states of affairs
and objects. It 1is by reference to a
particular nonexisting state of affairs,
an 1ideal self or £fundamental project,
that the body-subject organizes its
thoughts and actions through time. .
‘The ideal self is what gives a coherent
pattern to our actions; if we choose.
another project, that chagacter pattern
is replaced by a new one.

For Sartre the distinction between individual acts
and the fundamental project is an important one. Indivi-
dual acts are separate from the fundamental project, of

course, and make sense only in reference to it. They are
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ration@l Inasmuch as they follow from the choice of the
fundamental project. That is, they are rational in the
literal sense: reasons can be given for their choice and
the ultimate reason always given is that they are instru-
mental in the implementation of the fundamentél project.

Phyllis Sutton Morris in her work Sartre's Concept of a

Person makes the following observation:

Sartre clearly rejects the idea that
particular acts of the individual are
irrational or absurd. It is not only the
case that each action ‘has some point to
it, but that there is some wunderlying
point which connects our actions with
each  other. This 1is true of our
emotionally charged, as well as our
calmer, acts and responses. Sartre does
not treat emotions as unintelligible
responses. Rather, emotions are part of
that total organization of responses to a
world which is structure§7in the light of
our fundamental project. —

The same applies to acts of volition. What needs to be
distinguished here is the relationship between ordinary
acts of voliticn and this fundamental project. Sartre is
not asserting that all acts of volition are irrational.
In fact, he speaks of everyday acts of volition in ways
that a2 Thomist would identify: actions which follow from
knowledge, deliberation, and choié;: But knowledge and
deliberation, which occasion the ultimate choice, are

"objective appreciations of the situaticn."38

w33

And these

items Sartre even calls "causes.
Generally by cause we mean the reason for

the act; that 1is, the ensemble of
rational considerations which justify it.
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If the government decides on a
conversion of Government bonds, it will

give the causes for its act: the
lessening of the national debt, the
rehabilitation of the Treasury.

Similarly it is by causes that historians
are accustomed to explain the acts of
ministers or monarchs; they will seek the
causes for the declaration of war: the
occasion 1is propitious, the attacked
country is disorganized because of
internal troubles; it is time to put an
end to an economic conflict which is in
danger of lasting interminably . . .
Wwhat motivates the conversion of the
bonds is the state of the national debt.
Nevertheless +this objective appreciation
can be made only in ‘the light o¢f a
presupposed end and within the limits of
a project of the for-itself toward this
end . . . ,

To be sure, the cause is objective; it is
the state of contemporary things as it is
revealed to a consciousness
Nevertheless this state of affairs can be
revealed only to a for-itself since in
general the for-itself is the being by
which "there is" a world. Better yet, it
can be revealed only to a for-itself
which chooses itself in this or that
particular way--that is, to a for-itself
which has made its owrr— individuality.
The for-itself must of anecessity have
projected i1tself in this or that way in
order to discover the instrumental
implications of instrumental things . .

Therefore the cause, far from determining

the action, appears onlxoln and through

the project of an action.
Even though my individual acts are free, that dJdoes not
mean that they can be anything whatsoever or that they are
unforeseeable. In addition, the freedem which philoso-

phers ascribe to these acts of will is only a secondary,

derivative sort of freedom. True freedom transcends any

207



ties to the will only; it is the basic characteristic of
the for-itself in its relation to its fundamental project.
and this fundamental project is precisely that; it is the
foundation out of which all reasons arise and to which all.
subsequent acts of volition are related.

. Thus since freedom is identical with my

> existence, it is the foundation of ends
which I shall attempt to attain either by
the will or by passionate efforts.
Therefore it cannot be limited to volun-
tary acts. volitions, on the contrary,
like passions are certain subjective
attitudes by which we attempt to attain
the ends posited by original freedom. By
original freedom, of course, we should
not understand a freedom which would be
prior to the veluntary or passionate act
but rather a foundation which is strictly
contemporary with the will or the passion
and which these manifest, each in its own
way . . . In any case let us remember
that the will is determined within the
compass of motives and Tends  already
posited by the for-itself in a transcen- -

dent projgftion of 1itself toward its
possibles.

In short, Sartre doces not claim that reasons are irrele-
vant in the decision-making process or that reason is
secondary to wolition. Rather he is saying that what
counts as a reason is aete:ﬁined by the choice of funda-
mental project. That initial choice precedes all other
decision-making processes.

Thus the fundamental act of freedom 4is

discovered; and it is this which gives

meaning to the particular action which I

can be brought to consider. This

constantly renewed act is not distinct

from my being; it is a choice of myself

in the world and by the same token it 1is
a discovery of the world. .
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We must insist on the fact that the ques-
tion here is not of a deliberate choice.

» This is not because the choice is less
conscious or . less explicit than a
deliberation but rather because it is the
foundation of all deliberation  and
because as we have seen, a deliberation
requires an inteEEretation in terms of an
criginal choice. -

Deliberation concerns the justification of choices decided
upen in order to implement the original project. But the
real question is the justification of that entire project
itself. Sartre suggests that no such justification c;p be
given.

The freedoq\ about which Sartre speaks, then, is
neither an absolute freedom to do whatever one chooses nor
an indeterminist sort of position which would hold that
one's actions are "capriciocus, unlawful, gratuitous, and

incomprehensible."43

Rather, it appears that his yiew
holds instead fhat our fundamental projects operatev as
final causes of a sort. Within a teleological framework
one can better make sense of the relationship between
individual acts and'fundamental_ projects. The teleo-
logical structure of the project does not preclude the
possibility of there being a variety of op%ioné to achieve
that end, and it does make sense of and confer an order
upon those choices of individual actions. That is, the
final causality of the fundamental project renders parti-

cular acts intelligible even if the& remain somewhat

unpredictable and, always, free. Pr_ ticular acts "have
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meaning only inside a projected ensemble which is pre-
cisely an ensemble of non—existents.".44

- Thus, again, "the fundamental act of freedom 1is
discovered . / . it is a choice of myself in the world and
- by the same token it is a discovery of the world."*> This
"choice of myself" may best be understood as the choice of
a fundamental project which, in turn, amounts to a choice
of an ideal self. And this ideal self

is the ultimate end or fundamental point

of all out actions, unless we choose
another project; it is the relation of
co-personality that unites our actions

and our experiences into coherent * pat-

terns. The fundamental project is the
ultimate end in terms of which we give
reasons and make decisiens; it is, in

other words, the ﬁgy-ﬁto whatever
rationality we exhibit.

The fundamental project is the final end in light of which
we make all choices‘End, even more significantly, provide
reasons for those choices. It is the source of all of our
.responses, rational, volitional, and emeoticnal. Those
responses make sense only within the context of the larger
project.

But this fundamental project is problematic in a few
very serlous ways. Many people are not aware of having
made the choice of a fundamental project. Can cne choose
a project aﬁd yet not be aware of that choice? The need
for an existential psychoanalysis appears to be based

precisely on that possibility. What, <then, rdoes Sartre
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mean by a "cholce" of a fundamental project? wWhat 1is
clear is ::iﬁ whatever this choice may be, it is certainly

not a separate psycho;ogical state or inner act or mental

position prior to -and separate from the actions and
thoﬁghts that construct and effect it. As Morris states,

the <choice of a project is "not an additional super-

47

choice.” Furthermore, it is often our knowledge of the

pattern formed by our actions that‘g;ves us some insight
into our fundamental project. This means that it is not
necessarily the case that we are unconscious of our pro-
ject, but rather that we have a pre-refiective awareness
of that project and our consciousness of it s\limited to
the fact that we live it through our daily actions.

Existential psychoanalysis rejects the
hypothesis of the unconscious; it makes
the psychic act coextensive with con-
sciousness. But if the fundamental pro-
ject is fully experienced by the subject
and hence wholly conscious, that certain-
ly does not mean that it must by the same
token be known by him . . . 3But what it
grasps at each moment is not the pure
project of the for-itself as it is symbo-
lically expressed--often in several ways
at once--by the concrete behavior which
it apprehends. It grasps the concrete
behavior itself. . . This apprehension,
to be sure, is.entirely constituted by a
pre—ontolégical'cggprehension of the fun-
damental project.

The value of others and hence of existential psycho-
analysis 1lies in the fact that sometimes our project is
more clearly seen by them than by us. We live our project.

in our day-to-day actions, and the total pattern of those -
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actions may be more evident from the outside.

1
" Hence for Sartre there are two different kinds of

choices that a person may make about his life. At the
level of the fundamental project choices are made without
reflection because the fundamental project is itself what

makes sense of and structures reflection in the first

place. The fundamental project is the soﬁrce, not the

result, of reasons. Once chosen, however, the fundamental- ° -

project justifies a whole new range of other, particular
choices. It is at that point that voluntary deliberation
becomes meaningful because at this level decisions can be

made (by réference to the pre-reflective choice of a

-

fundamental project}y about what can even count as a

reason. -

Finally, the fundamental project is not a final
choice of a dominant and permanent end, forever/unalter-
able. At times, of course, Sartre writes about it as if

it were, as when he uses the phrase "my ultimate 'and

9

initial project.'"4 But he jusﬁ as often speaks of " the

project as "the original integration of all my particular

50

ensémbles,? - and as "a projected ensemble which is pre-

51

cisely an ensemble of non-existents." In The Psychology

of the Imagination he refers to the self as "an harmonious

integration of enterprises in the external world."52 What
this indicates is that the fundamental project is not the
only end but does exercise priority in connecting and

[
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unifying all other ends. The project may never be fully
realized, but it at least offers an alternative to two
other ways of conceptualizing the activity of the human
person. It présents an alternative to the notion thét one
ocught to commit himself to just one end, such as career or
family. Furthefmore, it is more responsive to the
changing world than the more traditicnal view of person as
substance which turns us into a permanent kind of geing in
the world.‘ Sartre's theory is dynamic. And with mixed
results. As Phyllis Sutton Morris reports, "The self we
construct, however, 1is always incomplete and could be
abandoned at any time.">3

' There is no limit to the number of kinds of choices
which might serve as a fundamental project. Sartre enume-—
rates at least two, being an atheist and being a thief.%*
It is worth noting that neither of these projects is
exclusively a fundamental project. That is, they might
also be subsequent volitional acts for "which a person
could give reasons. By definition, nothing that can be
marked out by zny philosophical principle distinguishes
fundamental projeﬁt from other voluntary choices.
whether or not something is a fundamental project depends
upon its relationship to-the freedom of the actor and his
subsequent acgiggs. ' Someone might very easily decide to

become an atheist (or a believer, for that matter) as a

result of rational debate and evaluation. But 1in that
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case, his choice of atheism (or belief) is not the choice
of a fUndamentai—projeét but is rather a choice made in
'1igﬁt ‘'of a prior prqject which maqur may not be identi-
fiable to the actor. éut Sartre also cilaims that atheism
and theft could count as fundamental projects if they

serve as the ultimate end connecting and uniting all other

4

choi;eé.“

How might one incorporate this view of project to a
theory of legal capacity? How, thét is, might one decide
whether or not a person can be adjudged "legally capable®
by existeatlalist standards? Much weight, of course,lis
placed by existentialists in general and Sartre in parti-
cular on the avecidance of what he terms "bad faith."  Bad
faith, again, 1is the refusal to accept the full range of
responsible freedom which is the for-itself. It may even
include the attempt to objectify the for-itself, to turn
it into an in-itself and thereby give it some substantial
being. Any concept of legal capacity must therefore-
emphasize the acceptance of responsibility <£or those
actions which one has performed. But it must at the same
time‘.leave cne free to re-create himself if he is not
happy with the self he has created to that point.

More specifically ‘;f interest, however, 1is the
analysis of marriage as a type of * fundamental project.
‘Marriage seems not to differ significantly from atheism in

that reygard. While for some persons marriage, like
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atheism, may be the result of consciocus deliberation and
knowledge, the romantic view to which we have alluded
demonstrates that it need not always be. ‘And, a%ter all,
"wﬁatever, operates as the ultimate point of anT“ihdivi-
dual's deliberations, shaping his particﬁlar choices into
a coherent pattern, deserves the title 'fundamental

project'."55

It is through the fundamental project that
a person percelves his life as a unity. It is By refer-
ence to his project tnaf he remembers selectively. his
past, interprets his present, and shapes his futufeﬁ? The
fundamenftal 'project gives a coherent pattern to actions
and serves as that which unifies experiences. That is why
Sartre claimed that negatioﬁ, nothingness, was the cement
that realizes the unity of the self.%® The self, ' the
"I,* can refer either to character as revealed - by pa;£

acts or to a future self which does not yvet exist. Each

of these is nothing, in the sense that the past exists no

longer and the f@ture is not yet. The self is free and
open. It is that against which the past makes sense and

that which provides possibilities for making sense in the
future. It 1s for that reason that Sartre identifies the
ideal self with the fundamental project. It is only a
self a; project that can provide the framework or backdrop
needed to intérpret past and pres?nt; only a project is
structured in the appropriate way. | Only a project can be

freely accepted or rejected, and only a project can shape
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and organi:ze activities. A substantial self could not do
this. |
| Marriage can certainly serve the same purpose as the
fundamental project. That is, it provides a framework
within which one can make sense of one's past and around
which one constructs one's future. If the person is, as
Sartre seems to indicate, a pattern or ensemble ‘of acts
linked together by reference to an ideal self or funda-
mental project, then marriage surely cén count as one sort
of .project. The particular acts of an individual can
often be understood, and only understood, in terms of a
ﬁroject such as marriage. Outside:of the context of such
‘a project those actions might appear to make no sense at
all. ’ |
The view of the basic irrationality of marriage
which would serve as the foundation for any view . that
marriage can be considefggka Sartréan fundamental project
can be traced, again,—éo.the romanticism of the nineteenth
century according to which one simply fell in love for no
reason, and then ran off and got married. Reason seems to
be totally irrelevant here. And, as practical experience
confirms, no amount of supplying two lovers witﬁ "reasons"
works to dissuade them from running off if they so choose.
According to the roménticism which continues to

influence our culture, marriage seems to be a kind of

project for which it is logically inappropriate to give
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reasons. Now we can give reasons for buying a cow or
attegding university. We may even be able to provide
reasoﬁg for marrying in general. That is, we may be able
to cite a list of principles according to which we might
organize oﬁr life, and marriage might be one of the ways
to achieve that sort of organization. But it is ridicu-
lous to think that, having made that list, we should then
\set out to find someone with a2 similar (or even an iden-
tical) 1list and marry him or her. That option seems so
utterly foolish and absurd because the choice of marrying
someone or not cannot beldecided by the intellect. An
element of pure volition is involved. That wvolitional
_ element shews up, again, 4in the popular literature and
culture in‘talk about "chemistry" or "magic" between two
people. A list of reasons, a set of principles, justifi-
cation of any sort seems to be beside the point.
Indeed, it is missing the point of what marriage is-
‘not only on the level of the Sartrean fundémental project
but on the cancnical level as well. Marriage is an.abso—
lutely. unigque occasion with unique, non;interchangeable’
persens. (It is a particular,. non-repeatable occurrence.
Both the "true love" of popular folklore and the canonical
marriage establish a unigque and irreplaceable state. -But
reasons can only be given in terms of u@iversais.‘ Justi-

fication depends upon ‘universal principles.. Universal

principles and reasons, therefore, cannot be given for any
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particular marfiaée due to the absolutely unique, non—‘
repladeabﬁéﬁ' and non-interchangeable character of the
partners. Therefore, there 1is no logical reascn why a
harriage cannot be viewed as a fundamental project in the
Sartrean sense. It is ﬁrecisely the kind of project for
which it is logically impossible to.give reasohs. The act
of consent to this unique, particular situation and, moré
. importantly, to this unique and irreplaceable perscon, is
loéically independent of any 1lists of reasons or
principles. |

; Another way of examining and understanding the
Sartrean .EUndamental project is by seeing'that project as
sométhing which changes an entire moral situation, which,
more precisely, actually brings about a moral situation.
gof saftre there are no objective values. Values arise
énly from our projects. No values exist and no reasons
can be given until a project is chosen. Marriage is a
- project in that it transforms our moral situation in the
requisite manner. It posits an entirely new context for
us; it transforms forever and fundamentally our moral
situation Dby proQiding us with reasons for rising - above
self-intefest and taking into account obligétions to
another person. Thus in this sense, too, in the sense of
alteringkdramatically cne's moral situation by serving as
the source of values, marriage counts as a Sartrean funda-

mental project. Sartre himself was not especially‘roman-
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tic about marriage; he did not see it as a species of
self-expression or assertion. Nor was he particularly
concerned about the contractual aspects of marriage. But
he certainly saw it as a transformation of self-interest
into accounts of obligations to others. That is; he saw
it as a state which could then make sense of and unite
experiences into patterns of coherence and interpretation.
It makes sense of the past and provides values according
to which one constructs one's future.

This view of marriage as fundamental project is a
view that corresponds nicely to the desire of contemporary
theologians to account for a2 commitment to a relationship
which continues over time rather than the competing view
of marriage as a contract which is completed at the time
of initial consent. Tﬁat is, a theory of marriage as
project contains the important concept of continuing
consent to an on-going relatiénship, to a "community of
life and love." And it is the will rather than the intel-
lect which sustains this relationship; ‘one must choose and
constantly continue to choose and choose again'to support
that kind of relationship. The intellect is not signifi-

cant in that sort of project except in determining the

J
most suitable means to attain desired ends. Freedom,

again, is central.
Thus it appears that Sartre's analysis of the funda-

mental project offers the requisite sense of freedom and
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will needed to accommodate the canon law. It further

offérs a teleoclogical model accordingly to which indivi-
dual acts and experiences make sense only in 1light of
final goals which shape their direction and provide their
| meaning. That, too, is an essential component of any
theory of legal capacity: the end-directedness of human
behavior. Capacity can only be determined by examining
the epds freely chosen by a person and his ab;lity and
will to accomplish those ends. But the fruitfulness of
Sartre's -model as a viable (for tﬁe purposes of the canon
law) account of legal capaéity may be limited in two very
serious ways: by the radical voluntarism and by the
radical individualism of his model. The radical volun-
tarism of his model refers to his oft-repeated observation
that the choice of the fundamental project is an abso-
lutely free choice--one for which no reasons can be given.
Reasons are important in deciding what follows upon that
fundamental choice, but the choice of the project 1is
itself basically irrational, i.e. one for which no reasons
can be given. One tries out a project, as it were, sees
1f that project helps him shape himself into the sort of
person‘ he desires to be, and continues to accept that
project for as long as he likes the results. But the
project can be dropped at will just as easily as
continued; again, there are no reasons either to keep the

project cr to reject it. There can, 1in ptinciple, exist
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no criteria against which cne might measure that project
"to decide whether or not it is worth keeping. The choice
of the fundamental project is pre-reflective.

Such a model will be unable to provide a f£ouandation
for an account of legal capacity as it appears in the
canon law. If there are no criteria for meking the choice
of a fundamental project, then there are no formal
criteria for 1legal capacity either. If a project 1is
pre-reflective, then any adult is capable of making that
choice. If one chooses a project at all, then one cannot
have failed. 1If the project is not propitious in some way
or another, it car always be abandoned. If no reasons
count for the initial cheoice of a project, no reasons are
needed to drop it either. If one chooses to marry, well
and good. If one chooses not to remain married, then that
teo is fine. No reasons can be offered for the former
act, and no reasons need be given for the latter.. But
then again, 1f there are no reasons for accepting the
project in the first place, nor are there any r=asons nct
to continue with it. If one is comrcletely free, then one
is aiways free to continue a project.

This accecunt of legal capacity when apnplied to
marriage as a type of fundamental broject leads 1o some
real difficulties. On the one hand, one cannot commit
oneself forever to a permanent project because, by defini-
tion, there exists no such thing. The self is not a

Y
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substantial subject; its substantiality exists only in its
own projects by means of which it defines itself. But if
the self is not truly substantial.apart from its projects,
then it cannot commit itself forever to any projects. Cn
the other hand, 4if the self is perfectly free, then it is
perfectly free to continue with any project it has chosen.’
If on; takes on the choice of the project of marriage,
then there exist "ho good reasons" (nor any reasons what-
soever) for dropping that choice. This observation may
indicate some problems with the romantic éonceptualization
of human existence popular within the past 175 years as
well. There seems to exist an asymmetry here. wWhile
people may think it rude and inappropriafe to ask a man
why he is marrying a certain person, it seems less unrea-
sonable .to ask why the marriage failed, should it later do
so. Indeed, even in the secular law, while an "I do" or
"I will" sufficed to initigte a marriage, grounds,
reasons, are expected in order to terminate it, whethef in
cases of divorce where the grounds are explicit or even in
cases of dissolution where "irretrievable brezkdown" or
"mutual incompatibility" is cited. If it is expected that
we provide reasons to terminate a marriage, the logic of
the matter would seem to require reasons to initiate it as
well. What is also lacking in this model of legal capacity
derived <from Sartre's version of existentialism is an
account thit can accémmodate a sense of responsibility for

N\
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one's projects. A continuing self imélies continuing
responsibility. But sometimes we just are not free to.
continue with our projects. Sometimes we simply do not
have the control over situations that we would like and we
end up unable to do what we intended. Sometimes our com-
mitments conflict with one another. Sartre's view cannot
explain that sort of situation: His theory offers an
oversimplified view of cénflicts of commitments. Because
a person can drop a project at any time, he' can avoid
conflicts‘mezgly by eliminating--by refusing to choose any
longer--cone half of the conflict. If, for example, your
marriage project éonflicts in some serious way with your
career project, then you can always drop one of those
projects. Sartre appears unable to explain multiplé
projects and the resolution of conflicts that can result
from multiple projects. And yet it is clearly and empiri-
cally the case that people do comnit themselves +o
multiple projects.

In short, what this indicates is that Sartre's posi-
tion ié- unable to provide grounds for excuses that may
limit or eliminate altogether some of the responsibilities
arising from our choice of project. Because there are no
criteria for legal capacity, there are no criteria for
failure either. By eliminating a2 continuing self and by‘
eliminating reason from the choice of a fundamental pro-

ject, we eliminate our responsibility for those projects.
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But in éo doing,. we aiso eliminate the notion of a

responsible self.
k4

At the very least, that would make our relatiohship

to any legal system--secular or canon--a problem. The law

would be an artifical imposition from without on »our

 freedom, rather than a system which creates possibilities

for the exercise of our freedom. Ultimately: his account
of the law could result in a positivist analysis . of the
law as a system constructed by any givsg sociéﬁy or
government for the purpose of maintaining order. An exis-
tentialist would then view the law as a limitation of
one's possibilities to exercise freedom inasmuch as -the
free exercise of freedom may result in incarceration if
one chooﬁes a project which the law forbids. (if, for
example, one chooses as one's fundamental project one of

the examples Sartre himself provided in Being and

~

Nothingness: to be a thief). The law, on this model,

does not maximize possibilities for one's freedom but
instead restricts them }Feyerely. A law regulating
marriage and, more impoqfanély, a law requlating. the ter-
mination procedure for ma;riage, oppresses and limits the
exercise of the freedom which alone defines the self.

The other difficulty with this model lies in its
radically individualistic nature. Sartre does not address
the issue of joint projects at all. Iﬁ follows from his

argument ihat all projects, because chosen individually,
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are individual projects. Sartre does not gqgress the
problems arising from overlapping prdjects, .frcm one
project ‘chosen by two individuals, because there is no
room fér such projects in his ontology. And yet that
precisely -is what harriage is, at least frcm the perspec-
tive of the canon law and Christiaﬁ theology. When two
persons each choose the same projeét, they qf course
retain their separate‘relatidﬁship to and perspective on
that project. . But if one of them continues to choose that
project, and the other wants to réject it, then a clear
cohflict arises. The exercise of party number two's free-
dom (the rejection of a project no longer willed) would
-entail the limitation of party number one‘'s freedom should
that person will to continue that project. This indivi-
dualist model cannot handle the difficulties that arise
from the complicatéd world in which conflicts of commit-
‘ments exist. Sartre might try to escape this dilemma by
pointing out that although they ﬁavé each chosen marriage
to the other as their project, it is really the choice of
two projects because that marriage is different from each
of their perspectives. Because two persons are involved,
there are actually two projects with the freedom remaining
for either side to change its project. Wwhat that fails to
acknowledge, obviously, is the fact that neither party can
carry out his project without the cooperation-of the other

and <he other is an essential part of the success of the
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project. The project chosén is not simpiy marriége but is
rather marriage to a particular person. It would not be
enough, then, merely to say to ocur party number one,
"Well, your choice of marriage as a fundamental project is
ﬁot going to work any longe£ with party number tweo, but
all that is needed 1s that yPu reassume the project with
another person because yourlggg; project is marriage in
‘general." Nor would it be accurate. Now most projects
may not be like marriage. Most, +hat is, may be less
'intrinsically depéndent on another person. Being a thief,
or being docteor, or being.prime minister of Canada are all
projects dependent upon others in some way. A thief needs
peoéle from whom to steal, a doctor neecds patients (or at
least the disease of pétignts), a prime minister need§ a
party.. But none of them requires one particular person
rather than another. Any rich person, any diseased
person, or any group of Liberals, Progressive Conserva-
tives, or New Democrats might do. The marriage project
differs significantly from these others inasmuch as the
choice of the project at all entails the choice ‘of the
particular party attached to that project. Aas stated
earlier, one does not choose marriage first and then loock
for someone--anyone--to marry. The project 1is “marriaée

to so-and-so," not merely marriage.
The nature of the marriage project as ordinarily

understood, then, precludes an existentialist analysis of
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it as a project and thus points out the weakness of this
voluntarist model of lngal capacity based looéel& on a
Sartrean and romanticist analysis. On the one hand, no
‘one couid commit himself forever to any project,'including
marriage, because to do so would be an exercise in bad
faith, an attempt to substanfiate cne's self permanently.
On the other hand, because there no standards according to
whichk ocne takes on a project, there are no standards
either according to which one decides that a pnoject is no
longer viable. If one is perfectl§ free to choose, and if
ne reasons enter into that choice, thén once one has
chosen there seem to be no reasons possible for rejecting
that cheice, either. One is perfectly free to continue
with any project indefinitely precisely because there are
no reasons not to. But, again, tHat does not seem tn fit
~with our understanding of the marriage project. Sometimes
one is simply not free to continue with the marriage
project. At the very least, one is not freé to continue
with it when the other partner rejects it as a project.

It appears, in short, +that the voluntarist model
contributes at ;east two absolutelylessential items to our
understanding of legal capacity: an emphasis on the role
of fﬁeedom in the choice of those prbﬁects by means of
dhich 'one'create§ oneself and a viéw of project as scme-
thing 'whicn shapes and defines one's existence and serves

as the source of value and uncéerstanding of the rest 'cf
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cne's 1life. The concept of legal capacity needs to

preserve "each.of those elements: freedom 1is essential to
the choice of projects by which a person creates himself.
Sartre is correct in thinking that a self develops out.of
the choice of certain fundamental projects.

What makes this voluntarist model of legal capacity
incomplete, however, .is the fajlure to recognize that the
self which is created through projects in the world is a
social self dependent upon the existence and cooperation
of other selves. This dependency may create certain
social responsibilities such that one can never simply
decide on one's own to drop a project, not, at least, if
cne values the freedom of others as %uch as one does one's
own. Once that much is admitted, the need for an account
of 1legal capacity that goes'beyond the Sartrean analysis
becomes evident. It becomes evident, that is, that what
is needed is an account of legal capacity based on more
_-than the ability to choose. The lines along which one
might develop such an account will be explored in chapters
'seven and eight, along with an understanding of how we
might construe this concept of a “"social self.” The
radical freedom and voluntarism of Sartre's model must be
linked to reason in some way to allow us the ability to be
able to account for failures that occur even when a person
wills a project. Sartre's version is simple: one either

wills a project or one does not. The.project ceases when

228



the will 1s withdrawn from it. Scmetimes, howéver, a
person' wills something which he cannot achieve. Some-
times, that is, the will is not sufficient. On Sartre's
view, it always suffices. Finally, the ultimate
irrationality of the choice of a fundamental project makes
it impossible to tie freedom to responsibility. We think
that it is sometimes necessary to remind people of their
responsibilities. The law, amidst its many other func-
tions, does that. But the law can only accomplish that
task if 1t can render am~account of responsibility and an
account of excuses as well, an account of reasons which
may limit‘one's responsibility. Sartre's theory cannot
provide us with any grounds for excuses because the
project is chosen for no reasons whatsoever. That being
the case, there can be no reasons given foé one's failure
to do all that ocne's project requires. Cnce again,
Sartre's world is a bit too simple. One either chooses a
project or not. Once chosen, 1t continues as long as one
wills to continue it. One .may drop it at any time. But
nogreasons can be given ggg,that époice, either. Nor can
any reaéons {including the expectations of others affected
by that choice) pe;suade one to continue with it.
Although sartre claims that his theory of absolﬁte freedom
entails absolute responsibility, only an empty responsibi-
lity can result from a theory which does not admit +that
reasons play any role whatsoever in the choice of a

~
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projeéﬁ. Responsibility is not enforceable except by
means of giving reasons. And failure to meet one's
responsibilities cannot be excused except through‘ the
giving of reasons. Therefore, in Sartre's world one
cannot fail in small ways, nor can one make sense of small
failures in terms of excuses. One either accepts full and
complete responsibility altogether, or oﬂe rejects the .
project altogether. There is no room for negotiations and
accommodation, no room for compromise. And thus, perhaps,

no room for marriage as a viable project.

/ 3
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» Chapter VII. John Duns Scotus: Towards an
Integration of Intellect and Will

Voluntas est motor in toto regno animae.
--John Duns Scotus
Capitalia Scoti

We have examined three distinct models of legal
capacity only to find each of them lacking in some signi-
ficant respect, especially in regard to our concern with
the analysis of the sort of 1lagal capacity required
cénonically for 2 valid marriage. Our legalist/positivist
model met the requirements for the contractual aspect of
marriage, delimiting some of the conditions necessaiy for

the performance of any contract. But it could not account
..for the possibility of failure in the contracting acti-
vity. That is, it set up conditions so minimal that it is
hard to imagine how one miéhf fail to meet those cogdi—
tions. Anc once met, one is married forever, at least in
the eyes of the Church. As was noted in chapter four, the
problem is not suych a serious one in the civil law because
contracts entered into bilaterally can be canceled in the
same way: upon the consent of each party. But that will
not work in the canon law because of the special status

, - ~
given to marriage as a new community which somehow extendS_~



beyond and has a reality greater than the mere sum of the
two™ individuals who are parties to it. That is, a valid
marriage creates a.new being which tfanscends the reality
of the two individuals by creating a third reality. oOur
legalist/positivist model cannot make any seﬁ%g of that,
but sees marriage as a contract between two persons each
of whom retains his identity absvlutely. Their relation-
ship lasts as long as the two individuals want it to last,
but once they withdraw their consent from it, it exists no
lonéer.- The ‘marriage "cémmunity" is then the sum of two
individuals who enter inte an artificial arrangement which
can be terminated by their ﬁﬁtual consent. The marriage
community is a relationship extrinsic to the indiﬁiduai
partners to it; they share common interests and enter into
2 marriage to foster those common interests. But the
individuals remain primary and essentially distinct from
one another. The marr;ege 1s secondary; individuals exist
as individuals both before and after the existenée of the
marriage. A marriage 1s valuable to the degree that it
helps the individual members, meets their needs, makes
their life -easier.- Bﬁ% the time may come when those
necds, wants, and desires exist no longer. and 1t is
precisely at that point that the marriage has outlived its
usefulness. .From that point on, its existence is threa-
tened. But, as we have noted, that will not do for a

theory wiich holds marriage to be indissoluble. our
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account of legal capacity must be able to make sense of
some failure at the peginning of a marriage such that no
true marriage can be said actually t6 exist. If that is
the case, then the possibility is open for the marriage to
be declared null. But annulments cannot be granted
because of a simple desire on the‘part of either partner
to be married no longer. A marriage can only be declared
null if it never really existed.

The intellectualist model of the Thomistic authors
of the manuals represents a philosophic§l attempt to
understand how one might fail in the conseﬁting activity
which initiates a marriage in such a way that it could be
said that a true marriage never even existed. According
to.this model, it was reason and the possession of under-
standing that constituted one's legal capacity. That is,
to be capable according to law meant to be able to under-
stand what one was doing when one consented to a legal
relationship such as marriage. Faiiure in legal capacity
meant Zfailure at the level of the understanding and,
hence, grounds for nullity focused primarily on failures
at the level of reason such as insanity and other less
severe forms of mental incompetence. If the reason was
clouded, the will could not choose properly. If tha% were
the case there would be no true consent, and consent was
what created the marriage bond in the first place. Defec-

tive reason led to defective will. Defective will meant
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defective consent. Defective consent ﬁeant no true
marriage at -all. Because of the assumed primacy cf the
intellect in all ;ases and the real .distinction betwéen
intellect and will as components of the soul, failure
_was interpreted as a failure of reason, intellect, under-
standing, or knowledge. Theoreticqlly that tended to
lipit the number of grounds for nullity to those that
could fall wunder the scope of failures of intellect or
reason. * Practically that led to an explanation of marital
invalidity in intellectualist 1anguage.'

Developments in psycheology in the nineteenth and
twentieth centuries, however, have léd canon lawyers angé
those involved in pastoral hinistry tc persons in troubled
marriages to ccnside; that many, perhaps most, failures of
consent are not failures at the level of reason, know-
ledée, or intellect. Rather, many failures lie at the
level of irnability to commit oneself to a long-term
project‘the terms of which may be understood in general at
the commencement of the contract, but the day-to-day
workings of which are beyond the understanding and beyond
2ll possible foreknowledge. Marriage may require a capa-
city for long-range commitment and sustaining at the level
of the will rather than the intellect. And marriage
failures may be traceable not to any failures in under-
standing but, again, to failures at the level of the will.

If marriage is based on a free and continuing choice
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of a long~running project, then it might appear that our
third model of legal capacity, the voluntarist model,
would best fit the bill inasmuch as this model emphasizes
the individual freedom which is host.often appealed teo in
discussions  about the will. The whole notion of
"project," especially projects which in some sense create
the individual, can be traced to the existentialist trend
in modern philosophy. Furthermore, existentialism
provides a certain amount of sensitivity to individuals in
anguish because of their irability to maintain or continue
their projects. But, as we have noted above, this model
of legal capacity also fails in a few significant ways.
First of all the choice of a fundamental project is non-
raticnal. Reasons cannot be given for the choice of the
initial project; reasons only make sense-in virtue of that
initial choice which is, again, a choice for which there
are no reasons. If there are no reasons for that initial
choice (which, 1in our discussion, would be the choice of
marriage in the first place), then no good reasons can be
given either to continue in a marriage which is no longer
pleasant or to quit the marriage. That is, this model
denies altcgether the role of reason in a way far too
extreme and far too distant frém.the Thomistic heritage of
the cenon law and philosophy and theology of marriage.
Furchermore, the existentialist model is extremely indivi-

dualistic, as individualistic in its own way as the
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legalict/positivist model. It is not clear aécording to
the existenéialist model just how two different indivi-
duais,could ever share a project. Indeed,*Sartre's world
is so individualistic that no two persons ever could.
Each person is forever trapped, as it were, in the self he
has created by his own choiéeﬁ. That self is irremediably
distinct and separate from all other selves because each
individual has chosen different things and thus created a
different self. Human beings have no essence, only
individual existences. Two persons could then only choose
the same project from their different, individual vantage
points. That would mean that their projectg might touch,
might “even intersect, but could never forge the meta-
physical wunity required by a theology of marriage such as
the one we have here suggestéd. And, finally, projects
can be dropped simply by the cessation of the willing
activity of one of the parties. If I stop willing my
fundamental project, that project ceases to exist for me.
I can choose another totally different project (or verson)
at will. Hence, on this model marriages can dissolve
simply if one person stops willing. Not even bilateral
consent is réquired for the end of the project. Surely,
then, this model can not work. According to this model of
legel <capacity, legal relations depend always upon the
consent of each individual living within the jurisdiction

of the law. Without that constant consent, fcrce may be
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the only other way to sustain those legal relations. . And
force will not do, of course, in an§ legal system which
has as at least one of its goals the well-being and the
eternal salvation of its participants.

And vet, ceftainly, each of our models has something
neceésary to offer to any understénding of tﬂé concept of
legal capacity. From the legalist model comes the
concept of .performance of an action, or at least the
initiation of an action, as tied to the utterance of the
appropriate words under the appropriate circumstances.
The marriage ceremony, the formal public uttering of
consent, is what makes a marriage in one sense. it is a
',necessary component of the process. Necessary, too, is
the possession of reascn and a éertain-(if minimal) amount
of knowledge on the part of the persons who are marrying.
It is clearly true that insanity, mental retardation, or
mental incompetence can limit seriously or éven eliminate
altogether one's capacity to engage in relations within a
legal system, and especially to contract a valid
marriage. But marrilage requires more than the right words
spoken by persons in their right mind. Marriage is the
initiation of a long-term project which must be chosen not
merely at the moment of the wedding ceremony but con-:
stantly throughout one's life. And it must be chosen
freely. Furthermore,. it is a project which shapes and

perhaps even creates the very individuals who choose it.
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. Hence, the volﬁntarist model with its emphasis on free
choice and will also contributes to our understanding of-
legal capacity.

Each of these models illuminates one éspect or
another of th;s concépt of legal capacity, and each
corrects some of the weaknesses of the others. But no one
alone, nor all three gathered together in some mix-and-
match fashion, manages to capture the sense of regal.
capacity required to perform the function required b§ the
canon law. What 1s required? As a practical fact what is
required is a concept of legal capacity that will allow
the canon lawyers and tribunal judges to adjudicate
'marriage cases, that is, to determine in which cases true
marital —consent was present and a true marriage begqun and
in which true capacity, and hence true consent, was
lacking. What this entails is a method whereby one can
judge from a person's behavior and from his stated inten-
pions. whether or not he 1s capable of undertaking a
project like marriage. What is needed 1is a conceﬁt that
‘does nét make marriage so difficult to)achieve that nearly
everyone has grounds for nullity, but also ocne that does
not make marriage so easy that no one can bé expected,.to,'
fail. One way to approach this preoblem is to look at how
people fail and try to make sense of that, as we attempted

to do in chapter three. Once the negative has been ascer-

N tained, perhaps suggestions of a positive nature about
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what "is entailed by legal capacity (rather than-about what
constitutes its lack) may be forthcoming. Aand yet certain
positive statements about legal capacity can be made right
from the outset. The sort of concept which we are seeking
is one which must'be teleological, one that views human
activity as purposive and end-o;iented in such a way that
final ends act as final causes. Persons choose their
short-term actions in 1ight of long-term goals or
projects. Marriage is certainly a project of that sort,
an end which allows for the creation and actualization of
the persons who choose it. Moreover, we need a concept

which can tie this teleclogical understanding of marriage

T

as a project to the corptractual aspect which initiatQS’tﬁe
marriage. How do these two seemingly diffe:s&f/;ﬁ%erpre—
tations of marriage combine and cohere? Further, what is
required is a concept of legal capacity whicn can make
sense of the human person and relate reasorn =nd will to
person, or self,‘in an iﬁtegraﬁive fashion, in a mznner in
which the human self is a unity which 1is composed -of
formally (but perhaps not really) distinct facultie;.
Finally, some inroéds must be made into the discussion of
the relationship between individuals and.the communities
which théy forge with some appreciation of the reality of
the community created by marriage as well as that of the

individual partners to it. That will leaéd us to the

characterization of marriage as a metaphysical state
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separate from and transcending the two persons involved in

it, a community with interests of its own that may not
always coincide with the individual partners to it.
Indissolubility can only make sense within a model of that
sort. This final discussion may well extend beyond the
scope of this thesis, but it represents an issue which
must be morefthoroughly addressed by philosophers, theolo-
glans, and canonists if the marriage policy of the Church
is to be seen as coherent and workable.

\A philosophical position which appears to hold

fruitful possibilities for the resolution of some of the

question§ raisecd above is a position that cun be traced to
another thirtecnth century philosopher, the Franciscan
John Duns Scotus. séotus is often viewed in contrast to
St.‘ Thomas Aquinas as the representative of the opposing
team in the debate between reason and will, as the
champion, that is, of voluntarism in opposition to Thomas'
intellectualism. This 1s quite probably an exaggeration;
their difference is largaly .one of emphasis. The truer
coentrast would *be between Scotus and those whom I have

called "intellectualists," those writers of the Thomistic

manuals popular in the late nineteenth and eariy twentieth

centuries. A closer examination of Scotus' work indicates
that he was not really just overturning the priority of
reason as much as he was attempting to integrate two

apparently distinct faculties into a unified human self.
!

2
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And even this issue was recognized by at least one of the
twentieth-century Thomists, J..F. Donceel:

The way out of this-difficdlty is to

remember that our intelligence does not

know, nor does the will, will; but we

know and will through these facultles.

The difficulty arises from an exaggerated .

objectification cf the faculties.

Intellect and will are not substances but

accidents. It is not really the

intelligence that leads the will and the

will +that influences the intelligence,

) but I.myself, as knowing, lead myself as

r willing; and I, as willing, influence

myself as knowing. In an act of free

choice it is the whole perseon, in his

most intimate originality 1 - and

spontaneity, who expresses himself.
Both Scotus and Aquinas believed in the joint functioning
of intellect and will. Their different emphases, however,
may illuminate some issues of concern to our ingquiry.

According to Scotus, the will may exercise a moral

priority in our analysis of the human person, but it never
operates independently of the intellect nor does it oppose
the intellect. Scotus was a Franciscan; he was heir to a
tradition going back before Francis to St. Augustine, a
tradition which constructed a physics as well as a meta-
physics according to which the universe was a manifes-
tation of love and of affinities of natural bodies for one
another. A tradition in which love or affinity is central
is a tradition within which one is logically required to
maintain the superiority of will over intellect. After
all, will is superior to intellect in the same way that

love is superior to knowledge. Scotus, of course, was
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spééking from a world structured teleologically, a world
in which objects have natural attractions to one another
and human beings ar¢ drawn to God, who is love, as the
final end and final cause. Final causality exerted a far
more important role than efficient causalit&, and hence
the will as that faculty.whicﬁ directs a person to his
‘natural end was accorded a role more important than that
of the intellect which illuminated the end but did little
more in its attainment. But there was still more at issue
her%fthan a redirecting of the relative importance of the
twoL faculties. what Scotus was insisting upon was that
the human personiﬁas a unity within which both faculties
existed, that moral worth dferived from m?ral activity
(which is essentially‘the ac‘ti{vity of the will), but that
the will did not cperate independent;y of £he intellect in
any real way. Scotus advénéed the position that intellect
and will were only formaliz, not really, distinct facul-
ties of the soul. St. Thomas appeared to hold the,
stronger position that dintellect and will were réally
,distinct, each having both its own activity and object,

each of which'might operate from its cown power.2 Scotus
developed the'concept of the formzl distinction as a means

of accounting for the unity of beings which were still
composite in some way. This notion had‘special value in
" his diécussion of the Trinity. But it had just as gggat an

impact on his ugéerstanding of the human person as an
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individual. A brief account of that understanding cannot
help but clarify our question of the relationship between
intellect -and will.

| The human person, according to Scotus and most of
thé rest of the medieval tradition (including St. Themas),
is an individual who participates in and shares an
essence. buns Scotus definedﬂessencé (or nature) “as
whatever it is which makes a thing what it is. For him
essence 1is communicable; it can be shared by all indivi-
dual persons. A person or individual, on the other hand,
is 1in the words of Richard of St. Victor, a twelfth-
centur§ philosopher; "the incommunicable existence of an

intellechai nature.">

éach.pérson has his own unique
incommunicable existence  in virtue of which he is a
discrete individual. The special incommunicable existence
-0f the shared essence is also for Scotus what defines a
person. And the distinction between these two items, =a
person's nature and his ‘'thisness',  his  haecceity,
~although object;ve, is not a2 real distinction but a formal
one. Scotus' adoption of the objective formal distinction
was crucial to his metaphyﬁics. Distinctions may be of
three types: real, formel, and virtual (or logical). A
real - distinction is one wﬁich holds between two objects
which are in principle physically separable. The common

me2ieval illustration of a reazl distinction was always

matter and form as they compose a human being. Immortal-
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ity demanded that they be separable and capable of an
existence independent of one another. A wvirtual dis-
tinction; on the other hand, is a distinction madé-by the

mind where no objective distinction exists. A distinction
between a thing and its definition would count as a vir-
tual distiné%ion, one made by the mind for illustrative
purposes but one wﬁich has no basis in the thing Lundgr
consideration. - The objective formal distinction is yet a
giird type. An oﬁjective formal distinction applies when
the mind distinguishes formalié;es in a thing which are
cbjectively distincgk\but inseparable in ré;lity. The
distinction between essence and existence (or particular
being) in é human is an objective formal distinction, one
which obtains objectively between two formalities of the
same person which are ultiﬁately inseparable. Esséngs
cannot ‘“exist™ without its particular instantiation aﬁ%
individuation, £;t particulars must similarly possess a
nature from which they can be individuated. Esse%cey the
universal~'formality, cannot exist apart from pafticular“
existence because :un}aersality or n&t béing’g_Jthis'_can
only pertain to something in the mind."® Thus the ‘bnly
"existence" which an essence can have apart from its
instant%ation in an individual is as an act of the mind
which can separate formalities in a unity. Scotus was no

exayggerated realist.

Nor does the individual or particular exist in iso-
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lation from its nature. The léture, or essence, is what
it 1is that the particular is individuated from. buns
Scotus was no nominalist either, for he saw that for the™
nominalist there could be no foundation for universal
statements. Matter was not, for Scotus, the principle of
individuation. Rather, the principle of individuation was
what Scotus celled the haecceitas, the "thisness." The
haecceitas is what makes this being this one and not that
one. It is the Socrates-ness of Socrates and what makes
him Socrates and not Plateo, although they both share the
Same essence. A thing possesses this haecceity by virtue
of 1its existence and, again, this h;ecceity is really
inseparable from a thing's nature. It is, as émphésizéd
previously, only an objective formal distinction.

So too is the distinction between reasone¢and will.
The remainder 'of this section will consider their rela-
tionship more precisely after some introductory remarks
about the nature of the will ig itself. ﬁhat will be
demonstrated is that for Seotus intellect and will are of
e&ual importance beéause they exist together as two for-
mally distinct faculties of the human soul which consti-
tute a single unified self.

ThHe human perso?rxcan be distinguished from the
animals which hensurpaiges'in excellence because of the
presence within him of two "very noble faculties," ! which

are the intellect and the will.s These fﬁo faculties, or
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powers, are neither identical with the soul (and hence
merely logically or virtually distinct), nor are they
really distinct from the soul. That they are not Jjust
logically distinct from each other and therefore identical
with the soul is clsar from the fact that they act
differently. and "different acts demand different prin-

ciples of og.;eration.“6

Nor are they really distinct, for
that would destroy the unity of the soul. Intellect and
will are two intrinsically distinct principles of opera-
tion; the socul is neither one of them nor something apart"
from them. Real distinction would imply the separability
of tﬁe tﬂings really distinct from one another. 'ﬁgzzﬁér
intellect nor will can exist apart from the other. Nor
can they, either separately or jointly, exist apart from
the smul. Nor the soul from them.

The intellect puts the soul in a condition to act
‘freely inasmuch as free will and free action follow from
deliberation and knowledgé. There can be no will without
know:edge. And yet Scotus insisted equally strongly that
it is especially by means of the will that mea distin-
guishes Himself from the beast for whom life is® wholly
cietermin:l_s‘ii)c:.1 It is by means of that faculty(which makes
him free that the human person controls and is accountable
for his life. Hence, the will is more powerful than the

intellect in that moral sense.

And ye£ the cognitive element remains an integral

)
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part of the very definition Scotus gave of will as

7

appetitus cum ratione. This means that an act of the

intellect is always in some way prior to the exercise of
the will but, as we shall see, that in no way means that
the intellect is superior to the will.

The will can be discussed in terms of itself or in
relation to the actual act of free choice. In the first
sense, according to Scotus, is can be called a natural
appetite and, as such, it tends naturally and irresistibly
towards its proper end, happiness. It is, in-that sense,
passive. There 1s thus an’ element of necessity in that
movement ftowards happiness; happiness iégthe natuﬁal end
at which the will aims. And yet it is reserved to the
wlll to determine concretely Jjust what is meant by °
happiness and what means are necessary to obtain it. And

hence the will is free and something can be added to our

initial definition. The will is appetitus cum ratione
Liver.® |

Therefore the will possesses within itself the power
to deEermine ends and choose the means to realize them$ in
shorf, it can command activity. This'power'can only be
limited by the natural organic limitatiéns of the person
deliberating. Thus the will cannot overcome certain
bodily forces, certain forces of nature. Bﬁt the human
person can always decide freely either to follow or not

follow moral rules at all or, more restrictedly, once %he
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former path is chosen, to choose among available and licit
means to attain these moral ends. Liberty or freedom is
thus a crucial component of our understanding of the will.
It 1is the very manifestation of will. But it is not the
will itself. The will, strictly speaking, is "the power
to exercise knowingly and independently, withouf dis-
tinction and witho;t restriction, the acts which £fall
under the jurisdiction of our conscious activity."9 The
will is absclutely and clearly autonomous in its sphere of
activity. It is a self-determining power with complete
éggtrol over its acts. "Ipsamet [voluntas) estiéale acti-
vum, quod seipsam determinat in agenda. ... Omnis volun-

tas est domina suil actus."10

It does not possess,
however, the power to violate, change, or modify in any
way the natural! inclination inherent in any other faculty.
It cannot transcend or overcome; for example, the laws
which control the movement of physical bodies. But that
does not limit its exercise of Ireedom and a&tonomy. Thus
this rational agpetite~%akes us aware of and manifests
irresistibly ocur wultimate good. But even if  this
manifestation of the end and the means to attéin it were
perfectly clear, that in no way would compel the free will
to pursue it. “‘)

Voluntas sic determinatur ad velendam
beatitudinem, et ad nolendam miseriam,
quod si eliciat aliquem actum circa ista
objecta necCessario  determinatum elicit
actum volendi respectu ;beatitudinis et
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nolendi respectu miseriae. Non autem
absolute determinatufl ad unum actum
eliciendum, vel alium.

Duns Scotus here reflected upon a common enouéh human
occurréhce.“ The human person often abuses his indepen-
dence and causes himself no end of torment because\ he
often chooses to disregard his natural ends for other

short-term interests. Therefore, the will as "an energy

of the soul,"12 can.act in a manner contrary even to its

innate tendencies.

Voluntas potest suspendere seipsam ab
omni actu . . . Nedum potest velle et
nolle, sed etiam non velle et non nolle;
ergo quemadmodum libere se gerit dum
actus exerit, ita cum illos, " pro suae
dominatiige potestatis exercitio
omittit.

It has a dominant and absclute power over itself and &1l

its actions.

Potestas hoec dominativa voluntatis ita
respecit velle et nolle, ut non praere-
quirat alios actus pro exercitio usuque
iliorum . . . Sicut igitur ad hoc, ut
velit aliquod objectum, non est sibi opus
alio actu, 4ita et ad hoc, ut velle ~
omittat idem, aut aliud@ objectum, non
postulat aliquem actum qui sit causa vel

y occasio ejusdem liberae omissionis; atque
in hoc elucet dominium liberum voluntatis
super actibus suis, quia sub omnimodam
potestatem illius sic cadunt14queat illos
elicere et prorsus omittere.

Scotus’' emphasis in these passages is clearly not an
intellectualist™wne. First of all, St. Thomas spoke of’
intgllect and will as distinct powers of the soul. while

this does not ehtail the claim that intellect and will are
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capable of separate existence, the language is still that
of a real distinction. As has been stated, previously. the
precise and accurate reading of St. Thomas 1s & matter for
further inquiry, but ciearly those  intellectualist
interpreters cited at the beginning of cﬁapter five read

15 gl

him in that way. So, too, dbes iaw;gnce Dewan.
Thomas subordinated the activity of the exercise of the
wi;l to the perception of the end of that activity, while
yé; accorégng to that activity of will supremacy within
its own province, the province of iméanent acts against
which "no external vioclence iszgﬁssible."ls Here, too, he
is not so far from Scotus. While they both recognized
that wrong actions could stem from intellectual error,
that is, that the intellect does have a decisive influence
upon the will and that failures in the willing activity
could be traced to mistakes in the reasoning process,
Scotus differed from Thomas in his coﬁtinuous emphasis on
the autonomy and controcl of the will over its own
activities. while they both accepted that force or
violence, for example, could restrain the gctivity of the
will, Scotus emphasized that a forced activity was . not
even a tAuly human activity because to be human means to
be one capable of moral choice. St. Thomas could
certainly have admitted that without inﬁonsistency, but

the stronger insistence upon it belongs to Scotus. The

will can choose or not, freely, to pursue its end. It is
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not determined by its end or its object, as is the intel-
lect. To be so determined, to fall under the intellect,

would amount to reducing a person to a sub-human level, to

17

the 1level that "sic homo esset unum bonum brutum!'”® The

will is the power to transcend all determinism; .therefore,

the intellect is inferior to it. The intellect, after

all, is a natural faculty which cannot help but accept the

object presented to it. The will, however} is a free
power which tends freely towards its object. Nothing can
force the will's consent.>® The will is the locus of the

specifically human power to intend and ~cheose indepen- ’
dently of 211 necessity, all restraint, and all fofce.

And yet, as noted above, the will is not isolated
from the intellect but, instead, shares a close relation-
ship with it. Together they are but aspects of a unified
sélf; they are orly formally distinct from one another.
Hence, they are mutually dependent upon one another. The

will is the appetite guided by reascon--appetitus cum

ratione. And an act of the intellect necessarily and
logically precedes an act of will. Free choice requires
prior knowledge and deliberation. The intellect

clarifies; the will decides. But even to say this much is
to say it incorrectly. The person chooses or decides
after clarifying and deliberating. And the person is both
intellect and will. The person, that is, 4is.a psycho-
-logical unity within which intellect and will contributg
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to a coordinated activit§. -Bﬁt_what is the structure of
éhat activity? 1Intellect and will are ﬁutually dependent,
although the act of intellect precedes the act of will.
"Volitio . est effectus posterior intellectione

18

naturaliter.” Scotus agreed with the Schelastic maxim,

nihil volitum quin praecognitum. He was hoﬁ an

indeterminist. To be self-determining, as is the will, is
different both from determining arbitrarily <Bd from
lacking determination altogether.. For the will to be
self-determining means éimply that the will is free in its
decisions because freedom is part of its nature. It does
not mean that knowledge must thereby be excluded. On the
contrﬁry, "actus intellectus ordinatur essentialiter ad

actum voluntatis."20

The intellect may be a necessary
condition for the act of the will, but it. is not its
moving Cause. "Dico ergo ad quaestionem quod nihil aliud
a voluntate. est causa totalis volitionis in voluntate. 21
The object of the intellect cannot determine the will or
call forth its activity. But a rational appetite cannot
act blindly. Therefore, the object of the intellect
performs an important function--that of informing and
clarifying. .Thus, while the will, insofar as it is a
self-determining_power, is the determining factor in all
volition, the act of volition must nevertheless result
from the joint cooperation of inte;lec%‘ﬁhd will. will
may be the principal cause, but the intellect is a neces-
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§£ty condition. The inte2lect, however, is determined by
itélobject while the will remains always free, i.e. self-
determining. It is that freedom which ennobles man and is
his perfection.

If this is true at the.psycholégical level, it holds
all the more at the level of the moral order. "Nulli

22 yithout the will

debetur laus, nisi voluntarie agenti.”
there is no moral order because without the will there can
be no responsibility.‘ With no responsibility we would
amount to nothing more than Scotus' "good beast.® Know-
ledge, the product of the intellect, may indeed aid us in
a more responsible use of our liberty. But geniuses are
not necessarily saints. ‘Nor'saints geniuses. As 8.
Belmond pointed ocut in his important work on Scotus, one
need only compare a Voltaire to a Vianney -to decide
whether intellect or will is more important in the moral .

orr.ie.::‘.-23

Voltaire's brilliant intellect contributed not
at all to the salvation of his soul, .while a simple man
like John Vianney continues to be revered as a saint not
because of any intellectueal accomplishments (for, indeed,
there were none) but because he chose to act well, because
of the exercise not of his intellect but of his will.

How might a model based‘upon the™will as a fré;ly
active principle improve upon a more infellectualist model

and the existential voluntarism of a Sartre? .Scotus'!

model is an improvement in the £irst place because,
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although it focuées on Fhe-wifi( it places great emphasis

on the fact that thé human psyche 1s truly integrated,

Qith the distinction between intelleé% and will being a

merely formal distinction. fhus, ﬁis model does not fali

inte a.pure, irrationai voluntarism as does Sartré's. Nor

does it fall prey to the intellectualism of the Thomists,

_according to whom one can only fail fto exhibit legal

capacity if one's practical reason is so impaifed that one

cannot relate premises to conlusions in appropropriate

syllogistic fashion oﬁ if one's consent is forced.

Scotus' model of the relationShip'betwegn reason and

.will has the advantage of providing a picture of the human
persén as a unified self, as a self which moves towards

ends which it chooses for itself rationally. When applied
té @ concept of legal capacity it allows for the end-.
directed behavior and the creation of the self by means of
its projects--the worthwhile contributions of the Sartrean
model--while not neglecting the role of reason in the
choice of the projects and the self which resuIéS“ frem .
them. And vet this model of legal capacity is not tied
down, eilther, to'én intellectua%}sm which limits the ways:
.in which one might fail to exhibit capacity. As stated
above, according to the intellectualist model, failures at
the level éf capacity ténd to be explained as failures of

the ©practical reason, failures at the level of rational-

ity. In order to demonstrate, then, that one lacked the
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appropriate-capécity.for engaging in a valid marriage, one

‘ends up turniné.to psychological impairments as evidence

of lack of capacity.
But many marriage failures can be explained in a
different and less severe way. Many marriage failures,

-

that is, can be tied to a weakness of will or a defective

will. And only a model such as Scotus' can shed light on

that phenocmenon.

We often Sp ak of people as being weak-willed.
Failure ta ‘gghéé%e leqal capacity according to Scotus'
model, as indicated by the failure of a marriage, seems to

be more often tied to weakness of will than to an in-

ability to relate ends to means or to relate premises to

conclusions in a practical syllogism. At the same time,
when we speak of failed marriages we use the term "failed™

precisely to )indicate &~ less-than-desirable state  of

4

‘affairs, a stéta of affairs'resulting froff some deficiency

in one or both of the parties. The marriage project 1is
’ —

considered a serious one, not one to be dropped simply as

an assertion of one's freedom, but rather one dropped

reluctantly and only when it appears'that scmething has

. gone so awry that it cannot be fixed. It will be unfix-

able in that sense only if some defect were present froém'

the very beginning. An. indissoluble unioﬁ, -again, can

only be dissolved if it never truly exiéted,indissolubly——

-1f somethiny were so wrong from the start that the
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marriage did not stand a chance to succeed--not merely if
one of the parties decides he no longer wants it.

what forms might thi§ defect take? Again, we often
speak of persons as being weak-willed. Weakness or defec£
of will 1is frequently aséigned as the Eausé of, for
example, one's inability te quit smeoking. Many péople who
smoke would like to quit. They Eégg that smoking is bad
for their'health; their intellect can put together all
soxts of argument® in favor of quitting. They often.
recsgnize and even dislike intenseiy the side-effects of

smoking such as impeded lung function, lessened sgsistanée

ﬁo colds, yellowed teeth, smoky-smelling hair and clothes.

They are, most often, neither insane nor even emotionally

disturbed nér_immature. "And yet they cannot quit. It

‘'seems that, in this case anyway, sometimes people can will -

the right principles and can also know what is needed <o
achieve it, but simply are not able to will what is appro-
priate to accomplish their ends. Now it might be argued
that smoking is a bad éxample inasmuch as.it, is thought

that smoking creates a physiologicai _addiction whidh

. becomes more and égie difficult to break as time goes by,

an addiction which in effect seriocusly weakens the will.
We might turn, instead, to another commorn complaint, that
of gaining weight. Food i5 not addictive in the wayhthai

nicotine is. Many of us weigh more than we would like.

' We know that extra weight is unhealthy; we find it aesthé-

s

oia
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tically displeasing as well. Furthermore, weight gadin
results in poorly-fitting clqthes.or the financial outlay

for a new wardrobe. .All of these are unpleasant situa-

'tions, ané we know they are unpleasant. We also know how
' to avoid them--by not eating quite so much. But we often

fail. :It seems that sometimes we will z2n end and we kn0w'

the means necessary to achieve it, but wye are incapable of
willing the means appropriate to if. In these instances
it gppeérs‘that the will might not be appropriate to the
thing‘td be willed. The will is inappropriate to the task

being set for it. The will does not possess the requisite

'~ capacity. L,

‘This analysis sheds some light and provides a new

.way of considering failure of capacity to consent to

marrizage. At least some marriages fail not because the
marriage itself was not truly chosen, nor because of a
failure to know what was necessary $o make the marriage
work, but because the willing of the end could not guaran-
tee .or determine the performance of the means to achieve
that end. The action of the will is defective not in its
choice of an end but in its inability to achieve that end.
Unfortpnately, © ‘that sort of defect only becomes evident
after the fact, after the continued failure of the wiXi.
Unfortunately, too, this sort of defect cannot be pre-
dicted. "It is not even ordinarily accepted--it is often

denied--for a long time.
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None of the ground§ for nullity cur;ently used seem
to capture quite exactly the sense of defective will
e¥presseddlhere. "Lack of due discretion" indicates an
incapacity to exefgise prud;nce in one's judgment, a
prudence that would bresuppose a knowledgé of the situa-
tion which one simply could not have. JLack.of-due compe-
tence" is closer, to be sure, to an accurate account of
the 'situation, gut "competence" is too often tied to
mental rather than volidional elements and hence is not
helpful. j".Consensu‘ai incagacity" may be accurate, but not
without making explicit wherein thé_ actual incapa;ity
lieé; not in the consent to the marriage but rather in
the capacity to consent to what is appropriate to accom-
' ?lish the mérriage.

While obvio%§ly this model would need some careful
stﬁdy by persons cencerned with the administration of the .
canon law, it does offe? some uéeful suggestions towards a
new formulation of the issﬁe of legal «capacity as it
relates to the particular problem éf“failed marriages. It
Se?ms to explain better and:reflect more accurately the
 actual experience of ‘the pers§%§'subject to the.canon law.
It does, however, perhaps emphasize too strongly ghe
reason/will distinction even though claiming it to be a
merely formal distinction. It is also a~model in which
not too much is said about the social>\cgﬁmunal aspects of

~

our identity and how that relateéx\to the reason/will

e
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distinction. Ifﬂ we want to use'this model to explain
leg;l capacity, the ability of persons to act within
social structures like the law to achieve their goals,
then we have to deal "with this communal aspect.
h‘Obviously, too, marriage is a communal activity dependent
upon the intellect and ;ill,‘ i.e. the self, of two dis-
tinct persons. -Thereforé, it might be fruitful to supple-
ment this medieval formulatjon with insights offered in
the nineteenth century by persons of the idealist tradi-
tion who by and 13rge are in agreement with Scotus but
whose language and conceptual framework suggests an even

more integrated theory of the self. I shall turn to them

next in chapter eight.
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Chapter VIII. Royce and Green: The Idealist Addition

Will then is equally and indistinguish-
ably desire and thought--not however mere
desire or mere thought, 4if by that is
meant desire or thought as they might
- exist in a being that was not self-
- distinguishing and self-seeking, or as
they may occur to a man independently of
any action of himself;. but desire and
thought as they are invelved in the
direction of a self-distinguishing and
self-seeking subject to the realisation
of an idea.
: —-Thomas Hill Green
, : Prolegomena to Ethics

The history of philosophy after Scotus is the
history of the decline. of the medieval model.of the world
and the beginning of the modern era with its empga51s on
all sorts of new concepts such as indlvidu%iism (which
appeared to be a natural ocutgrowth of the nominalism which
foilowed 8cotus),' equality, and liberty. With the begin-
ning of .the modern era also came Protestantism in its
varicus forms, many of which rejected commugity and com-
munal religious experience based on tradition in favor of
the personal and, sometimes, mystical religious experi-
ence. Finally, within a few hundred years came Newtonian
physics with its emphasis on efficient rather than final

4

causality and with a mechanical structure of the world

rather than one based on natural affinities. The medieval



model disappeared, remaining underground in the implicit
but often unacknowledged philosophical presuppositions of
the Roman Catholic version cf Christianity. Most social
philosophy, ethics, énd epistemology in the English-
speaking world reflected the new post-medieval conceptual
mgdel of reality: one based on the works of Thomas
Hobﬁq;, John Locke, ©David Eume, John\_sﬁuart ﬁill.
Continental ph;losophy remained closer to its medieval
roots but was equally caught up in an apparent rejection
of much*that éppéared'medieval. The pursuits of science
and reason tocok hold, and philosophers began to turn from
system—buildgdg to the -analysis of epistemoclogical
problems concerning the very possibility of knowledge at
all. The great chain of being had been brékép. Democracy
and the beginnings of political equality for all citizens
replaced the &edieval world wherein social and political
,relationships were structured hierarchicallyi Political
. bower was severed from any divine account of its crigin,
and governments and the law were viewed as contractual
agreements among individuals rather than the natural way
persons organized their social relationships. The themes
as well as the methodology of the Scholastics fell into
disfepute, as attention shifted from the study of 'the
universe and the human phenomenon as expressions of the
same divine principle to the study of the concerns “about

the type of certainty man's reason could attain, unaided

261



by faith and disconnected totally from God.

This emphasis on epistemology continued through the
eighteénth- and into t%g nineteenth centuries. It is not
until that latter century that we can begin to see a
renewed interest in questions about the nature of reality;
both physical and human. In the nineteenth century, for
example, there arose an interest in the bioclogical
sciences once 2again and a development of evolutionary
'tﬁeory in biology{ a theory which was teleoclogical, based
on final causality, rather than the mechanistic theory
dominant in Eﬁe physics of the seventeenth and eighteenth
centuries which had focused instead on efficient causa-,
lity. And with the advent of idealism in philosophy there
develcoped not only that same sort of teleologicél analysis
of the universe but also a renewed attempt to explain no
only the processes of human knowledge, but how knowledge
and reality are related. This sort of theory views
reality as a system of interconnected particulars, as
particulars which are nol!: autonomous, isolated, and inde-
pendent individuals each essentially separaée from the
other (as in the physics and philosophy of the Enlighten-
ment) but rather as parts of a whole which are independent
of that whole and yet derive their very existence from it.
The whole, the community, is not merely the sum of .its
particulars. It has a life, a wvitality, that transcends

its individual selves if only in virtue of the fact that
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its existence continues through the passage of time,
during which time its members will change. Selves are
born and selves die; the community outlasts those changes.

And therein lies a connection back to the Middle
Ages. Selves are interrelated; fhey share a common
quality which is their membership within the community.
Now that quality may, :at orne time, be called being "chil-
dren of God" and at another be called - being different
concrete determinatioﬁs of the Absoclute, but in each case
what is expressed is far closer in meaning than the compe+
ting model of the Enlightenment. That period gave us an
understanding of individuals as autonomous creatures, each
forming communities by choice and primarily for reasons of
'selflinterest (protection from the terror of a state of
nature, guarantee of oﬁr natural rights, or the con-
venlence of a centralized authority). The existence of
the community ‘according to this view is ontologically, as
well as logically, secondary to the existence of indivi-
duals. On that other model, whether we return to the
Middle Ages or move ahead to the nineteenth century, the
community and the individual are related dialectically;
each is dependent in some way upen the other. Communi-
ties, obviously, could not exist if not peopled by indivi-
duals. Indlyiduals, howe;er, only become indiyiduals by a

process of individuation from something, from the com-

rmunity. The community is the source of opportunities for
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individuation and, hence, is the source of self-identity.
This is not intended to imply that for the philosophers of
the thirteenth and the nineteenth centuries the individual
was  less important than.during those other time periods.
Not at all. Josiah Royce, an American.idealist philoso-
pher of the nineteenth century, progressively emphasized
the imQSFtance of the individual in his writings.l But
he, 1like other idealists, appreclated that our knowledge
of indiviéuals is always secondary to that of general
qualities. Only graduélly, in our development from
childhood to adulthood, do we learn how to distinguish and
‘individuate. We always begin with the universal. Royce's

book The Concentibn of God was an attempf to §tudy his-

torical theories about individuation. And within that
ook he spent considerable time discussing the position of
Duns Scotus regarding individuation and determinateness.

The individual 1s absolutely essential and indeed in-

dispensable to logic:

Without objects conceived as unique indi-
viduals, we can have no classes. Without
classes we can, as we have seen, define
no relations, without relations we can
have no order. But to be reasonable is
to conceive of order-systems, real or
ideal. Therefore, we have an absolute
logical need to conceive of individual
objects as tge elements of our ideal
order systems.

But Royce also concluded that it 1s never possible to know
either an sindividual person or an individual object by

trying to reach the uniqueness of him/it. While he was
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sympathetic to Duns Scotus' belief that it is the unique
character of each individual form, the haecceitas, +hat
individuates persons, he thought that neither Scotus nor
‘gquin;s had beéen able to define the uniqueness of ‘the
individual, ‘"except in abstract and general terms which

3 We can neither know nor under-

fail ;o.reach the unique."
stand 1isolated particulars. "Neither experience nor
thought can by themselves give us a unigque individua}l."4
Particulars can only bhe known through‘their communities,
through their families, their ethnic groups, their employ-
ment, ‘their history. And their history is part of a

communal history. Social relations may not exhaust the .

meaning of the individual but they are essentiaf.
. .. R

-

Further, they are one source of self-knowledge as well:

It 1is nearer the truth to say that we
first learn about ourselves from and
through our fellows, -than that we learn
abcocut our gellows by using the analogy of
ourselves.

Royce continued in The Conception of God to specify a

second way in which persons are individuated. Interes-
tingly enough for our inquiry, he concluded that it was
through our purposes and through our loves that we disco-

vered - ourselves as individuals. As J. s Harry Cotten

-

explains in his bock on Royce,

This world of truth and experience is
determinate because the Absolute has
selected it. Purpose is that which indi-
viduates and says, "There shall be no
other." . + . And as the Absolute's
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preference for Just this world, his
purpose that is satisfied in the exis-
ting, is really a form of love, so on the
human leve% it is love that
individuates.

Royce himself stated it thus: .
This practical, this passiocnate, this
loving, this at first thoughtless dogma
of love, 'There shall be no other,' is, I
insist, the basis of what later becomes

the igdividuating principle for know-
ledge.

He granted that our loves and oué pur oses‘ were often
confusing and even conflicting, but héglnsisted that one
onrly becomes a perscn to the extent thAt he centers “his
life arouna;Bﬁe comprehensive aim. Th&s aim is my duty, a

duty which no opé else can do for me. \ Individuaiity ish
thus tied to the uniqueness of our obligations. We become
who we are by means of our duties. our ’loves, our
purposes, our obligations, and our duties are what indivi-
duate us from one another. 'This idea was not fully

developed until his The Philosophy of Loyalty appeared in

1908, but already in The Concepticn of God (1897) he

seemed to‘be heading towards that final view according to
which individuation is a product of one's choices and life
projects. Thus, two apparently dissimilar time perieds,
the high Middle Ages and the nineteenth century, have far
- more In common with each other than eithér does with the
time period inm between, the beginning of "modern ‘times;"
the Enlightenment.

Thomas Eill Green was a British contemporary of
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Royceg who also echoed themes' raised earlier in the

history of philosophy by persons like Duns Scotus. " Like
Scotus, Green thought the will somehow essential to an
understanding of the self. But because of developments in
psychology between the thirteenth and nineteenth century
and because of the idealist preoccupation with the indivi-
dual, Green's exéosition of the relations between self-
7realization, experience, knowledge, desire, will, and
action in his major works> represented in a different way
an attempt‘to integraﬁe the various and diverse aspects of
human experience in order to speak of a unified self which
is 1in some sense the subject of these aspects. In that
regard his work is a ;orthy complement to Scotus and one
which also relates to the contemporary world in a way that
Scotus' medieval model cannpt. Green's constant point of
refereﬁgé was moral freedom both as it exigts within the
individual and in his poiitf;a; relationships, most
especially the state. Like Scbtusﬂ _he viewed the intel-
- lect and the will as each contributing to the freedom
which is what makes us human.

But let us begin, as he did, by making some &istinc-
| tions and providing some def;n%?;ons. ‘At the beginning of

P
the section of the Prolegomena which opens the discussion

of the will (Bcok II, Chapter I), Green distinguished
between impressigns and ideas, \yhich characterize the
: ~

0y
world of knowledge and experience thé discussion of which

t .
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he had just completéd, and wants and motives, which char-
acterize the moral sphere. Wants, he thought, are analo-

gous in the moral realm to impressions in the epistemo-

logical. That is, wants are natural and organic.
Furthermore, wants are not conscious. ~
Wants . . . must be distinguishéd‘from

the consciousness of wanted objects, and
from the effort to give reality to the
objects thus present in consciousness as
wanted, no less than sensations of sight
and hearing haVe to be distingquished from
the consciousness of objects to which

those s§85ations are conceived to be
related.

And so, almost immediately, we are again confronted with
consciousness, which 1is of course related to the intel-
lect.  The self distihguishes itself from its wants by
the impesition of consciousness on those wants and the
transformation thereby of wants into wanted@ objects. And
the existence of these objects, at least initially, -is
only in consciousness as our ideas. Further acti%ity on
our part is required to bring them into reality.
The same thing may perhaps be otherwise
stated by~ saying +that the world of
practice--the world composed of moral or
distinctively human actions, with their
results—-ﬂs one in which the determining
causes are motives; a motive again being
an idea of an end, which a self-conscious
subject presents to itself, ?Ed which it
strives and tends to realise.
Motives are not, then, natural phenomena. They are,
rather, strictly human and thus the foundation for moral

philosophy. Motives are superimposed upon wants. Wants,
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or/appetites, cannot be motives.. A want can only become a
netive "so far as upon the want there supervenes the
presentation. of the want g& a self-conscious subject to
himself, and with it the idea of a self-satisfaction to be
attained in the fiiiing of the want."1? - Althodgh the
' language is different it 'is not difficult to detect som?/

connection between appetitus cum ratione and motive.

. .

. .Now, wants do not cease to be wants when they have
metives superimposed npon them. It is instead the case
that wants continue at the natural level but something
additional has gg%en added at the moral - level, | self-
consciousness. Consciousness "unites successive wants in
the idea of a general need for which provision is to, be’
‘made, and holds\\togethg%*the successive wants as  the
connected but distinct incidents of an inner 1ife."3 Nor
is it the case’tbat animal (natural)yimpulse is one comno¥

nent of motive and self—conscxousness is another, and they

”

are somehow summed. together.

If it would‘~be untrue to say of the
functions of kife that tggy are partly
chemical, - because  without chemical
proceSses they could not be exercised, it
is even more untrue to say of a motive,
in the proper” sense, that it is pattly
~ animal,  because, unless an animal want
occurred, it would not afise. The motive
is not made up  of al| want and self-
consciousness, any more than life of
chemical processes and vital cnes. It is.
cne and indivisible; but, indivisible as =~ ",
it is, it results, as perception results,
from the determination of an animal
nature by a self-conscious subject other . -

o~

fapi
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than it; so Besults, however, aé that the
animal condltfion does not survive in the
result. .

The want, no doubt, may remain along with
the new result--the motive, properly so

called--which arises from its relation to

self—cggsciousness, but it is not a part
of it. : .

Green was here spending a good deal of time distinguishing

between instinctive (natural) actions and moral actions.

AN instinctive action is one not determined by any idea on

the’ part of the agent of a good to -be achieved. Tt

proceeds without conscicusness.

Of course an instinctive

aet may not appear any different behaviorally from a moral

act. Moral acts are the expression of an inner experi-

ence; self-reflectiog;ﬂfhoweverhinsufficient, is the onI§\“-
Sty r-c . . -

method we have of lé%%ning what is the irner mind which

the act expresses.

N

Now the motive itself,

is the motive; is constituted,~ﬁreen thought, by an act of

self;consciousnﬁss.

Anyone making this admission .will of
course endeavour to conduct his self-
reflection as circumspectly as possible,
and to save it as far as may be from

errors which personal idiosyncracy might

occasion, by constant reference to the
customary expressions of moral conscious-
ness in use among men, and to the insti-
tutions in which men have embodiedlétheir
ideas or ideals of permanent good.":

-

and hence alsoc the act of which it

This act is "an act in -@hich the

. ey .
agent présents“vﬂé—;imself a certain idea of himself--of
" A\

himself doing or himself enjoying--as an idea of’which gpe

realisation forms for the time his good .16
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expressions of motives and,

sions of the self or agent.

more importantly, are expres-

Motives are free; acts follow

from the strongest motive but ohly insofar as that motive

presents

an opticn which accords with the agent's

acter, with the directich of his self:

That self'

desires,

It is the particular human self or person
that in every moral action, wvirtuous or

-vicious, presents to itself some possible

state or achievement of its own as for
the time its greatest ggod, and acts for
the sake of that good.”

-

¢har-

is a unity, ."not something apart from feelings,

and thoughts, but that which unites them, or

which they become as united, in the chara;ter’of an agent

who 1is an objectpto himself.'® But the self is not a

static entity; rather it is a developing person:

4

Just as there is' a growth of knowledge in
man,” though knowledge is only possible
through the action in him of the eternal
subject, so there is a growth of char-
acter, though the possibility of there
being a character in the moral.sense is

'similarly conditioned. It grows with the .

ever-new adoption of desired objects by a
self-presenting and,’ in that sense, eter-
nal subject as its personal good. The
act of adoption is the act of a2 subject

which has not come to be; the-act itself -

is not in time, in the sense of being an
event determined by previous events: but
its product is a further step in that
order o¢f becoming which we call the for-
mation of a charact§§, in the growth of
some habit of will. b

Green thus shared with Scotus a belief in the

determination of the subject, a determination by

self-

choices

of projects according to which the self develops. Motives

-
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do not determine acts; acts are determined by the char-

acter of the self, that direction in which he hésfchosen

to develop. And,

. what we call a strong character we also
- call a strong 'will.' This is not to be
regarded” as a particular endowment or
faculty, i1ike a retentive memory, or a
lively imagination, or an even temper, or
< <e great passion for society. A strong
will means a strong man. It expresses a
certain quality of the man himself as
distinguishable from all his facuities
and tendencies, a quality which he has in
relation to all of them alike. It means.
that it 1s the man's habit to set clearly
before himself certain objects in which
he seeks self-satisfaction, and that he
does not allow himself to be drawn aside
from these by the suggestions of chance
desires. He need not therefore be a good
man; for the objects upon which he con-
centrates himself may be morally bagd .
.. But, on the other hand, the weak man,
" taking his object at any time from the
desire which happens to affect him most
strongly, cannot be a good man. Concen-
tration of will does not necessarily mean

gocdness, bquit is a necessary condition
of goodness. - '

«

The will, then, is an expréssion of the character of the
self, a self created éver the course of years by the
choice and attainment of various prejects. fhe will
organizes and structures the life of the self. Tor Green

as for Scotus the act of willing is not separate from the

act of thinking: " ' - vl
If in all cases of willing the object

: " willed is the realisation of an idea, the

| object of will is also an object of-
thought. It is only for a subject which

*thinks, agd so far as thinking, that it P
can exist. o ' '
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Acts of will involve thought aboutathe object of the act
of will, for the object of that éct is always an idea
;Lich the subjeét. seeks to realize. The act of will
involves ; |

such thought as is implied in the concep-

tion of self, of an object present to the

self in idea as desired, of a world in

which that object awaits realisation, of

condition§2 under which it 41is to be

realised. :
Thus Green, like Scotus' 500 years earlier, did not attempt
to sever reason or intellect from will, nor to declare one
primary and the other secondary. Like Scotus, he
envisioned the will as the self in its construction of
itself by means of its projects and activities, the self
as self-determiner. His language was not that of Scotus,
but the affinity of their pc}s{%s is quite evidenw/
addition to or improvegént upon Scotus _lay in his
continual .emphasis on tﬁg/self as"a unified ;ubject, the
self as an ageht. That addition does not detract from but
rather serves to reinforce the strength of the position
put forward so much earlier by Scotus. His different
emphasis advances our argument in the follewing way. His
use the of tfrm "will" goes beyond that of Scotus, beyond
that of the Scnolag;ics, and beyond that of tnose whom I
have called intellectualists. He uses "will" Eo mean '

"entire self" or "character," Aot, again, "a particular

endowment or faculty® on the order of "a retentive memory,
! .
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or a lively imagination, or an even temper," or, we might
add, a brilliant intellect, but "a certain quality of the

man himself, as distinguishable from all his faculties and
‘ tendencies, a quality which he has in relation to all of

them alike."zé

The will is the self or the character.
Thinking, intellection, and reasoning are incorporated
into the definition of this self, as is the older defini-
tion of the will as the volitional faculty of the human
soul. Those two elements become interconnected, inter-
related, and inseparable aspects of a unified self who is
2 subject creating.its character over time by the realiza-
tion of its projec%s. There is a connection, to be sure,
| between this concept of "will" ggd goodness, and ﬁence the
moral element of the Scotist présentation. And this moral
element is, Green insists in a way reminiscent of Scotus,
a product both of thinking and willing in their
traditional senses. |

. A further connection between the idealists and

Scotus shows up in a far less likely place, in a series of

lectures published as Understanding and Being by Bernard

Lonergan. Lonergan was neither an idealist nor a Scotist

in any traditionel senée, and yet he shared with each of

these groups an understanding of the will as the expres-

sion of ?he very character of the self. He explained that

knq&igége, the activity of the intellect, is an activity

guided by absolute, obﬁective norms. And thus, "If my
7
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cognitional process is guided by my desires and fears, the
result ié not knowing but simply wishful thinking. There

has to be a detachment from self in knowledg_e."z4

However,

_— When the question arises of the*free act,

of willing, of the practical course of —

action; I reach rational self--
consciousness, and what is at issue is
fundamentally myself.

when we $hy that the act of will is free,
it is similar to saying that intellect
understands. I understand by my intel-
lect; I choose by my will. The ground of
the free act is myself; I am the id od
ogeratur. what undérlies an individual's
c oices?25 The ultimate reason is
himself.

Lonergan later adds:

By my free acts I am making myself. The
series of my choices gives me the charac-
ter I have. One can say that all men
have the same nature, and that it is in
virtue of matter that all men are
distinct individuals. But there is also
a2 personal differentiation of one man
from another, and that personal differen-
tiation of one man from another is the
cumulative product of each man's own free
choices. One becomes oneself by one's
choices. The ground of choice is myself
as rat%?nally self-conscious and making
myself.2

Thus we have discovered one of our own contemporaries who
also found value in that tradition going back to the
Middle Ages accordigg to which the will expressed the
individual in some unigue way. Lonergan's position avoids
the non-rational character of the existentialist model

while yet preserving its sense of project and of creating
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cneself through one's choices.

Coupled with the addition of Royce--the view‘ that
knowledge cof the individual comes after knowledge of the
universal (and all that vi;w entails);-the idealist- tradi-
tion exemplified by Greenzand expanded upon by Lonergan
can also .shed some light on the practical aséec#s of our
problem of legal capacity. The Roycean view of community
could serve as‘? foundation for an inquiry into the meta-
physical sta%e generated by approériate consent of two
legally caﬁable persons to a marriage. While that
inquiry ligf\beyond the scope'of the présent ghesis, it is
a project Jhich could supplement any éﬁilosophical justi-
fication for the Church's insistence upon)fhe . indissolu-
bility of maFriage. That indissolubility is tied directly
to the eternal (i.e. "What God has joined together . . .")
status of the valid marriage. Such a study would cer-
tainly complement the development of a metaphysical justi-
fication for indissolubility s;ch as the one suggested in
chapter one. The idealist account of community certainly
is more helpful in the study of the metaphysical status of
marriage than is its Anglo-American counterpart, inasmuch

as that latter tradition views the community as not quite

real but just a function of the joint desires or interests

o

of individuals. That theory can onky lead,” as we indi-
cated in chapter four, to a view of marriage as a contract

initiated by the desire of the parties and dissolvable by
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their mutual consent as well. The idealist tradition, on .
the other hand, provides a theory of community wherein
communities have a reality which goes beyond the sum total
of the reality of their members. And that theory, .in
turn, explicates the notion of a social self. =

One of the basic tenets of such a theory of
community 1s the realization that neither the individual
nor the community can exist apart from the other, although
neither one exclusively explains the other, either. They
share gbme common essence, but each expresses that essence
in ifé own particular fashion. The individual's® interests
may not always conform to those of his community, and his
community's interests may not always appeal to him. Such
can certainly be claimed to be‘true of that community
generated by marriage. Individual goals sometimes
contlict with ™ "family" goals; individual interests scme-
times fall to coincide with family interests {especially
where children are involvedj. But the realization of the
mutual dJependence of self and other, or self and com-
munity, s@oula result in an attempt on the part of each to
‘get along with the other, to cooperate and assure each the
;;reedom needed to accomplish their respective geoals.
While those goals are incompatible, compromise may be

T, Lo
winecessary. :

=

Now the idealists shared with the ancient Greeks the )

belief that the essential end or goed for a human being

~_
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was the realizétion and actualization of his potential.
Self-realization is held to be the end of moral activity.
This individual is thé seat of all value, but he is not an
isolated unit. He 1is the particular embodiment ang
instantiation of whatever it is that is common to all men
and as such is conscious of himself not only as different
from others but also as a member of the totality. The
" idealist alsp shared with the Greeks the belief that man
is by nature a social being. The realization and
actualization of a humah being can only occur within
soclety. And each person belongs, obvicisly, to a number
of different socleties--church, school, clubs;
associations, the state--within which that actualization
happens. | -

All individuals share ?t the very least a community
of language and meaning.: Those who marry generate their
own specigl community. The community, again, is only made
visible and can only exist through the .individual. The
individual_ as a particular "this" 4is the existential
instantiation of that community. Bu%“the separation of
the  individual from "the community, especially when
_speaking of +the marriage community, is only a formal
. distinction, to wuse the language of Scotus, not a real
one. The self, therefore, 1s social as much as igdivi-
dual. Eis £Ldividuation is ap individual from his com-

munity; individuation is a négation and;caqnot occur apart
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apart from a community. The idealists go on to speak of
the reality of things as lying in their participétion in a

system of relations??'

The very reality of the self,
then, is based on its relations with other selves as well
as its absolutely unique perspective on the world. Angd
while each self has a unigue perspective, each self shares
in relations with other selves. Each self differs from
every other self, but each self shares and establishes, in
its relations with othefs, communities of meaning. And
this shared exchange of meanings expressed through
language illustrates that what we have in common is not
merely extérnal—-noﬁ merely a set of shared interests--but

~something mofe'intimate indeed. |

The above is obviously just a sketch of the way one
might begin an argument for the metapﬁysical status of the
marriage community. - It is also an explanation of the
éoncept of the self as social which is held not
exclusively by the idealists. The further elaboration of
either of these themes falls outside the scope of this
thesis. Nevertheléss, a minimal understanding of the two
is' invaluable. ‘

In that light, the value of Green's contribution td\{ ,
our understanding of tgg will lies, again, in the theory "\
of self which reprefents the self as an agent or actor who

| creates himself throﬁgh his projects and through his

» relations with others. There is in Green a sense pf the

r
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teleology, the end—directednéss, of agent ‘which was so
initia%}y appealing about the Sartrean model. But Green's
is an end-oriented mévement which, is clearly neither
individualistic " nor irrational. Clearly, that is, the
§élf is rational throughout the choice and the carrying
out of projects. Reasons can be given both for the funda-
mental a§:well as for the subsequent projects. Green's
presentatign of the self can aiso provide an explanation
for £failure of “wfil" in thi;-new sense as faillure of

character or "“~self as something distinct from failure of

intellect and sbmething going beyond coerced, cohditional,

or simulated consent. Persons, selves, either have or:

lack legal capacity. That lack can be evident in defects
" at all levels of the self and in the self as a whole. A
defective "will" on Green's model would result in a self
which has a picture of itself according to which'it makes
its choices, but sometimes fails to grasp the co&%ection
between those choices and-the things that need to be done

to attaig,them: That self may know what its goal is, may

" have an idea, that is, of the end to be realizeé. It may

also know what means are appropriate to attain that end.
But it simply may not be capable, because of its éharacter
or the self which it already is, to implement Ehose means.
Ané it may not be able tofjudge its own incapasi@y. That
is, the "wil%x" the charéEEEQ of the self, mag‘ not be

’ 7

proportionate to that which it %ik}s; it may be totally

¢ n
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inappropriate or iradequate to the task being willed. It

" might will the right principles but not be able to will

the practical measures to achieve those principles. It
might, that is, will marriage as the kind Bf projecsﬁwhich
corresponds t{o the sort of self it wants to be, ?&E\;29
unable to will those things required to make the mérriage

work. A person might want a marriage but be unable to

“Will those day-to-day items out of which a shared 1life

develops: - the compassion in the face of disappointment,
the meeting of financial responsibilities, the care of and
attention to not only a spous§ but perhaps children as
well. That self max just not have the strength to fulfill
any of E?ose obligjﬁions, and-unfortunétely may not rea-

lize that until after the‘marriage has occurred. This is

one way to characterize a defggt\gfl:::%lyu which affects
and, iﬁdeed, can even nullify marital sonsent. After all,

one cannot consent to what ofe cannot perform. Unfortu-

nately, it 1is extremely difficult, perhaps even impos-

sible, to predict such a  defect.

One of the other ways in.which this model improves
upon the existentialist and the legalist both is in the
realization that one's identity is a social identity as

well as an individual one. Perhaps that is part of what

makes predicrtion of marital success so difficult.

Marriage genérates a community which has a life of its own

-and transcendﬁ the individual rezlities which ccmpose it.



The individuals withih'the family'devélop a self-identity
which is shaped by that community. It“ié conceivable that
Some comnunities, certainly those populated :by ~ Dersons
acting solely in th;ir own interest, might stunt one's
development or even cause harm to one's sense of
identity. An évil‘comhunity'caq make one evil; an unhappy
commnunity can make one mi;erable. But any community which
éestroys o seriously harms the individuals within it is
not a true community accoréing to the idealist definition.’
The community is the arena wji:ﬁl_z/;i.‘ff'which the individual
achieves self-realization and self-identity. If‘any'com—
. munity denies or limits the=possibklitig§ for our self;_
realization;t'to that extepé it is no long;r a true'cohmu-
nity. No -cbmmunity, obviously, is perfect. But a
;comﬁunity which harms its members harms itself; one which
denies realization to its members denies® realization to
itself; one -whiéh destroys its members destroys itself.
Now this denial of realization, this destruction, is =zot
performed by an entity célled a cbmmunity but is : carried
out by other members of the cdmmunity. Communities ~ act
through their ihdividuals. Therefore, t@e commuqify's
fa}iure is tied to 2 defect in at leastione!of the members
of it. Destructive communities, be t ymarriages or
larder groups, ére infolerable and unaccepéable because,

again, by destroying br harming their members  they are

destroying their very existefice as well. Just as communi-
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ties which promote such kinds of harm are not true com-
munities, individuals who carry out these harmful activi-
ties are not truly cépable persons (supposing, of course,
that a "true" person would be one who possesses the capa-
city of which we have been speaking).. They may, that :s,
lack the capacity to work within the”system of social
relations in question, ‘be it a marriage or a larger com-
munity. They may be able to_will the final end: of a
"community of life and love," or the final end of a system
of social relations within which one carries out one's
projects and realizes oneself, whiie vet remaining in-
capable of willing the everyday means necessary to achieve
those ends. And that is a failure at the level of legal
capacity. |

This analysis might begin to make sense of the issue
'of "consensual incapacity" as it is addressed by the
canonists. For surely the Aimplication of what Green,
Royce, and the other idealists claimed was incapacity is
dispositional and related to {and, I would suggest,
dependent on) the sort of self or character developed to
that point in time. This wogld be an incapacity rather
than a simple failure of will such as results from force
or fear, or which could be .described as either-conditional
" consent or simulated consent (which covers the exclusion

of the goods of marriage). °

.What I am suggesting is a theoretical development
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along lines already,- it seemé, taken in the practice of

adjudication by canon lawyers and tribunél Jjudges. I am

suggesting, that i1s, that we use a formulation like the
one pfésegéed b&A the idealists to makce sense of and
clarify "this notion of consensual incapcsitye Accoxding
to thét formulation, consent is more than the "act of
will" expressed in .canon 1057.2 and is‘actuaily an "act of
self,* an act of a unity of character, motives, and
purposes. A defect of consent would then be a2 defect not
in discrete acts of will such as a defective act of will
at fhe exchange of consent during the marriage ceremony,
but rather a dispositional incapacity, an incapacity of
character, which would not limit one's abiiity to know
what marriage was and consent freely to.that, but would
render one igcapable cf willing the means necessary to
achieve that end and thereby limit one's freedom in a
different sense altogether from the lack of freedom, say,
in a shotgun wedding. But that would just as clearly be
an invalidating incapacity. '

Now to say that these incapacities are dispositional
is to say that their existence becomes evident only if
triggered by the right event or chain of events. Some
trigger event may make the incapacity appear. The incapa-
cify is irrelevant unless or until that trigger event
occurs. It 1is here that ocur concept of a social self

becomes important again. Marriage, or events within a
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marriage, may serve to trigger one's incapacity not in the
sense _of causing it to exist, but in the sense of illus-
trating or manifesting its existence. Marriage to the
"wrohg" person can bring that incapacity out and make very
evident. -the fact that one is unable to carry out what one
has promised. Marriage to a different pérson may not
result in the same occurrence. Now this is not quite the

same as saying that one does not like cne's spouse any

longer, or that one does not care to stay married. Some-
‘

times love dies. More frequently, perhaps, passion wanes
and affection diminishes. These may be reasons for
divorce but not for nullity. But I am speaking of some-

thing different here. There ére certainly mixes of people-
which do not work, despite all good intentions, deépite
love, peassion, ané affection. And this may be traced to
an incaﬁacity on the part of one or the other, or both.
Now because of the love, affection, and good intentions,
this ‘incapacity may not becmné evident for vyears. Some-
times it never becomes evident at 211, perhaps because of
the saintliness of thé other partner. And if it- never
becomes evident, theg it is not of concern to the canon
.“iaﬁyer. The iaw only enters when it becomes clear that
incapacity is a possibility, as in the case of the irre—f‘
trievable breakdown of a marriage. If a trigger event
does not make the disposition evident, then there is no

legal problem.
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But what might be the criteria by which such an

incapacity may be juaged to exist? After all, that is the

problem with which the. canonists are' engaged.

Orsy, among others, recognizes the difficulttes.

Moreover,

The first bit of evidence of this incapacity is,

Because of its incapag¢ity 'to penetrate
into the internal world of human persons,
and its capacity to regulate and judge
external actions, the law stands partly
impotent, partly competent, before the
issue of consent. It stands’ 4impotent
because it has no means of knowing how
the human spirit works in general, or
what it has done in a particular case:
for such information the law must turn to
other sciences. It stands competent
because the manifestation of consent is
an external act with far reaching social
consequences. Indeed, if the law wants
to bring marriages into its own orbit, as
it deoes, it must have criteria for the
recognition of an act of consent; it must

- also provi%§ a procedure for judging its

validity. 2

The world of law is the world of
external, mainly social structures and
relations. If it wants %o bring a
judgment over events in the internal
world of the spirit, it -must gather the
necessary evidence from the external
world, and then proceed further by way of

conjectures - that become legal
presumptions. . . Matrimonial tribunals
operate on the same rule: -they cannot

pronounce on the existence of a
sacrament, only on the amount of the
external evidence. when the external
signs are such that by an prudent
judgment they cannot be consistent with
the required internal disposition, the
tribunals pronounce that there is
evidence for nullity. They cannot
pronounce on the internal reality of the
sacrament, known to God alone.29
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course, thé breakdown of the marriage. while that is a
necessary condition for the marriage even to be brought to
examination, it 1s clearly not a sufficient criteriog of
incapacity. I Am not suggesting that this sort of defect
or Iincapacity is the cause of all maritél breakdowns.
Some failures in.marriage may just be due‘fo genuine bad
choices and simpié?%ad Juck. Oné‘might want to argue, that
the people invol&ed’in those situations also deserve a
second chance at marriage. After all no one, it seems,
should be condemned forever because of an honest mistake.
But that would be an argument £for divorce, not for
nullity. Those situations fall into an altogethe;
differeﬂt class froa the speciestégﬁzhcapacity with which
this thesis i1s concerned. The éﬁurch is not yet ready to
make that move, p;pbag%g_ggcause of its belief in the
indissolubility of marriage. And that takes us once again
beyond the scope of this thesis. ‘

Other criterié for incapacity are not expl%cit, due
in part to their amb%guous nature and in part to allow the
judges the utmost flexibility and latitude in Judgment,
thé £better to temper justice with compassion.' On the
' first point, the ambiguity of the criteria follows from
the very nature of consent itself. As Orsy points out,

The law's approach is mostly ‘negative:
it determines the typical c¢ases when -
-consent cannot exist or must nat be

presumed to exist. . . It is not easy
for the law to handle consent. The world
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where it Is given or withheld is far away
from the world where the laws operate.
Consent is born and exists in the
internal world of the human spirit: legal
norms regulate the external social

" relations in a visible community. The
legislator can do no more than to catch -a
glimpse of the internal universe of the
spirit and then propose some external
norms by which the presence 8T absence of
consigﬁ can be conjectured.>

However, thére was also an intentional vagueness bBuilt
into the criterion df the capacity to assume the essential
duties of ma}riagef the;third point of canon 1085 which
also spéSifies criteria of "sufficienf reason" and
"discreti&h oflgudgment." Orsy relates, d

The expression, "cannot assume the duties
for causes of a psychological nature," is
very broad. It defies any precise’

- definition, all the more since the
psychological causes can be of - an
infinite variety.’

"The history of the drafting of this canon
does not _leave any doubt that the
legislator intended, ~ind€ed, to broaden
the rule. A strict and narrow norm was
proposed first: Those who cannot assume
the essential obligations of marriage
because of a grave psycho-sexual anomaly.
Then a broader one followed: - e
because of a grave psychological anomaly,
then the same wording was retained in the
text submitted to the pope; finally, a
new version was promulgated: bec?use of
causes of a psychological nature.3

" Some items, howeéer, which are counted as symptoms under
this canon include extreme irfesppnsibility.or immaturity,
emotional or physical abuse, and any characte; disorders.
It is here that the witness of experts in psychology and
psychiatry becomes especiélly helﬁful.
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. Now these same kinds of behaviors--especially

/”“**/ggglect and irresponsibility--may be explained in other

wa;E. They may be the result of conscious human evil,

/
k‘~——ﬁ_/féncor, and resentment. Or they may be the result of

~——.>indifferencey, of not caring any longer. And those would

be "grounds for divorce, not nullity. The tribunal judge

,z/ must ultimately decide. (A cynié might, of courée, claim

that = those whosg.advocaées could best present their case
by means of the first explanation rather than the second
would hgyé a better chance at an affirmative decision.
But tge canonist would remind him that God\will ultimately
set things right if the procedure has been - abused.  The
canonist would also remind him that the Christian would
rather efr on the side of compassion.)

A questién arises, in this context, about. the
possibility of remarriage. Declarations of nullity are
often sought after a civil divorce because one of the
parties wants to marry again. Now obviously, if the
incapacity were permanent a remarriage could not be

allowed. And that does occur not infrequently, especially

in the case of incapacities such as homosexuality and

psychosis, each of which is considered permanent. But the
interpretaticn 'of consensual incapacity which I am
advocating need not view all incapacities as permanent.
Logically this sort of incapacity would only be permanent

if one adopted a view of the self that was  static =and
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unchangeable. What I am suggesting, instead, is that view
of the self or the character indicated by Green, Royce,
and Lonergan: ‘a view which claims that the self develops
through time;gnﬁ“experience. The self, or character, on
this -reading acquires ‘its veiy identity in response to its
purposes, projects, and, most importantly, other persons.
We literally become who we are through our relations with
others. This is a common—sense;gbservatidh with seriocus
philosophical ramificatidns for our proj@ﬁt. Of course we
realize that if we had been bern into a éifferent family
with a different ﬂumber of siblings, perhaps inteo a
different culture or nation, we would have been different.
My claim is that the self we are is similarly qrf cted by
the choice of a spouse--if not more so. Therefore, if the
self one was at the time of marriage was immature
(emotional immaturity is held to be invalidating as a
species'o% lack of due discretion), that immaturity would
affect not only that person but the Spouse as well. Now,
one sort\nf spouse may respond due to his or her parti-
cular character, in such a way as to encourage and aid
(although perhaps not even consciously) the original party
to overcome his or her iﬁmaturity. That defect of char-
acter would disappear; it would be "cured."” 1In that case,
no marital breakdown resulted and the question of incapa-
city will probably never arise. One could also suppose

that the original party never overcame his or her
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immaturity, that he continued to take advan?gge_of the
saiﬂEly spouse. In that case, his character remained
defective but the "marriage"-cod%inued and, again, the
question of incapacity may never.-arise. But that does not
mean that it does not exist. Nof, then, does it mean that
the marriage is valid but jus£ that its validity has not
been called into gquestion. - .
However, imagine the marriage of this same immature
person A to a spouse B who genuinely cares about A but who
has not the fortitude to contend with A's Dbehavior.
Suppose, that is, that a "trigger event" occurs. B
divorces A, meets C, and wants to remarry. B applies for
a declaration of nuility, charging that A's immaturity
prevented him from consenting freely to what is entailed
by a “community of life and love." It seems not
unreasonable to think that a judge in this instance could
decide affirmatively (for a declaration.of nullity). Nor
is it unréasonable to ,lhink that B deserves another
chance. Should A be allowed to remarry? That question is
more difficult and must be left to the judge's -~evaluation
cf the case. But it is not unlikely that a judge wouid
prohibit remarriage for A (depending, of course, on the
' Getails of the case).
But let us consider yet another possibility. A and

B marry, +that is, they fulfill the prescriptions of the

wedéing ceremony and appear to marry. A is immature, goes
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out-with friends to the neglect of the spouse, refuses to‘ﬂ
spend time with thé children, spends money irresponsiblyys

- <

B trul& believes in the indissolubility of marriage. B
stays with A for'thirty years, perhaps for the saké of the
children as muchyas from a dediqatién;tb the indissolu-
bility of marriage. In the meantime B  has .growﬁ to
dislike A and becomes resentful and bitter. A finally
grows up and ieéognizes the unacceptability of his rself"
or character for the paét thirty years, as a result,
perhaps, - Qf any numbér of life-experienCes. This fidally
leads A to become a more mature self, one attentivé .to
marriage ana_family concerns. But by now it is simply too
late. Affer thirty&‘years B's trﬁst -iﬁ A has been
destroyed, and there are now no longer any reasons to
conéinue what was never a true marriage (nor even a happy
one) in the first élace. By now the children are grown
and the spouses can each support themsglves. The
"community of life and love" no longer exists. In.fact,
it never éid, and no longer do any practical reasons for
the continuation of what.was only a mockery of a marriage.
If a declaration of nullity is granted in this case, there
may be no prohibition on rgmarriage because now both
parties are sufficiently capable of the generation of a
new communi?y——jusf no longer with "each other. Here,

again, is the aspect of the self as - developmental, +the

self as a product of its relations. And the worse its
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relations, the worse %ﬁe self which results.

Thus we are left with an interesting situation..

‘Incapacities cannot be diagnosed until they are

manifested. Their manifestation pfesuﬁes their existence.
The problem, for decl;ring a mérriage null,  is" to discover
when the incapacity began énd, thus, one oftennlooks for
behavicors prior to the marriage that would indicate the
existence of the incapacity at that time. Often those
behaviors are things that prospective spouses are too
blinded by love to notice or take account of. It is t

the case that we are all potentially incapable. We dgiy

learn of our incapacity (unless, of course, we are .

particularly honest and astute and often even not then). if

it is brought to light by scme set of affairs such as a

4

marriage or events within a marriage. The incapacity does’

not depend on future contingents, but its existence is
only made evident by what I have called +trigger events.
Evidence of its existence can oqu occur after its
existence. When the trigger event does not occur, then no
one ever knows of the incapacity, probably not even the
person concerned. Sometimes it does occur, but the other
spouse is able to accommodate it. And sometimes not. .

The point here is fhat incapacity means an inability
to carry out projects which one understands and freely

assumes. This incapacity is expressed ®through activities

such as irresponsible behavior, neglect, and abuse. Those
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activities are ambiguous, however. They might have other

explanations including a free and informed choice to be

unkind.  That is, they may be the actions of Someone whg-

CANNOT act any diﬁferenﬁly; that would be the sénsg of
incapacity analyzed here. 'They may‘also%be the actions of
someone who CAN act differently but CHOOSES FREELY an to.
That is pot the sense of 'incapacity under discussion.
‘That is not an 1ncanacity at all.- Now the difference may
not be’ easy to determine because the differencé 118s in

the internal explanation or disposition, not in’ the

“actions. The actions, again, appeér to be identical. The

judges have a difficult task to perform. But the-'fact
théf the difference is difficult to determine does not
mean that there is no difference at all. |

So let us relate this once again to the canon law.
"Matrimonial consent is an act of the will" (canon 1057.2)
and is therefore the indispensable; internal, foundational
element of marriage. Without consent there is no marriage
because "marriage is brought into‘existence by the consent
of the barﬁies" (1057.1). Failure to consent means failure
to marry. Canon ios;.z defiﬁes conseﬁt as "an act of the
willi, " put contemporary canonists seem to be developing an

understanding of this ‘"act of will" which, 1like the

presentation of the idealist position above, takes consent

beyond merely the will to the person as a whole, to the

"self" of Green. Orsy, for example, claims,
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Thus to speak of an isolated act of the
will (as the consent to a marriage would
be) does not make much sense; an "act of
the will" is really nothing else than a
perceptible manifestation of the complex
operations of the human psyche, of which
a small portion only is open for our
observation while the larger part of it
remains hidden and active in influencing
our decisions. Modern canon law retains
the medieval approach in holding that
consent 1is *“an act of the will in the
Arlstotelian sense. Such a position 1is
at best alien to modern empirical
- psychology, and is at worst in open-
e conflict with it.. One can easily see
that in a given case two tribunals could
arrive at contradictory conclusions. - . .
Matrimonial consent is in fact much more
than a mere act of the will. - Everything
in a human psyg&; contributes to it in
varying degrees.

y 7

Orsy also traces some of the history of the interpretation
of consent. Here, too, his analyéis supports the

arguments provided in chapter five and elsewhere in this

thesis.

The norms of the old Code were conceived
on the basis of a few' philosophical
assumptions, not explicitly stated in the
law:
—-~consent was an act of the will:
--the will could operate, to a high
degree, lndependently from the mind . . .
The new Code retained some of the
philosophical assumptions but introduced
a few pragmatic rules to mitigate their
harshest consequences; by doing that it
opened the door to the world of empirical
psychology. The result 1is a less
cohesive system where the traditional
- abstract principles coexist uneasily with

recent Ifevelopments in the  human
sciences.

further,
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The. issue of consent occupies a central
position in the canonical doctrine of
marriage. There the law meets theology,
philesophy, and empirical psychology

Philosophy provides a theory concerning
the structure and operations of the human

spirit . . . The theory comes from Aris- -

totle's metaphysics; Aquinas made it his
own. Eventually, in a modified but not
improved form, canon law adopted it.

The gist of this theory is that in a
human person the soul is the operational
principle of every intelligent and :res-
ponsible act. The soul, however, needs
faculties to act. Those faculties must
be  specifically adjusted tot  their

objects. Since there are two distinct -

objects for their operation, &truth to be

known and good to be acquired, there must.

be two faculties as well, cne to perceive
the truth and the other to reach out for
the good. They are the mind and the
will. For Aristotle, and especially for
Aquinas, the soul, the mind and the will
together were the human spirit, one and
indivisible.

Whenever such philosophers spoke of a
"real distinction" between the faculties,
they did not mean that they could be
separated and operate independently of
one another, they meant only that there
was 2 real structural complexity in the
human. spirit. In their language, the
faculties, mind and will were not beings,
entia, in the full sense but mere
constitutive elements in a being,

principia entis.

But such a suble approach was lost on
later generations of scholastic doctors.
They interpreted the real distinction as
allewing the faculties to operate
independently from each other. Cancn
lawyers, mainly in matters concerning
marriage consent, have taken the theory
in this later form. Once accepted, it
became a logical necessity to determine
the specific roles of each :9f the
faculties, the mind and the will.
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Orsy seeﬁs ‘to hold the position that input from the
"empirical sciences" of psychology and psychiatry cannot
he}p but iﬁprové canonical adjudication be;aused€ﬁat input
can help to ensure ;gatﬁral Justicer and "more
compassion."35 Orsy is less hopeful, it seems, that
philosophy can be of much help in this regard. After all,

- (philosophical) “theory is a hypothesis, not the
description of proven facts. It cannot be anything‘else,
since not even piilosophy has direct access to the
internal world of human persons."36

The claim presented in this thesis, however, is that
despite its "speculative" nature, philosophical refiection
and examination can offer some valuable insights by way
of, at the very least,- clarification and, optimally, by
suggesting--as I have above--~the study of other

‘philosophical sources thén the +traditional Scholastic
ones. Such has been the purpose of this thesis. (It is
interesting to note, for egample, that in his chapter on
consent Orsy cites, as I have above, Bernard - Lonergan.
Now Lonergan belongs in @ general sense to the "tradi-
“tion." But his position has clear affinities with the
idealist position outlined within this chapter.)

In the final analysis, the sort of incapacity which
has been the topic of this chapter will always be
.difficult to detect. Qur analysis of legal capacity will

‘ not ultimately make the job of the tribunal judges, the
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determination of the validity of marriages based upon the
capacity of the partners, much easier. The current
canonical procedures seem essentially correct. Both
parties answer a long series of questions- about the
marriage and the events leading tﬁ it. ‘Witnesses also
record their observations of the marriage. /ﬁsychological
evidence is permitted, especially J%ere one of the parties
has undergone +treatment. The judges then examine and
reflect upon all of the available testimony, trying to
ascertain the relationship between what the parties say
about themselves and how they have acted. They pay
special attention to harm, physical or emotional, done to
other family members. They also note failqres to perform
ordinary obligations of a common life, égégcially where
the parties claim to want to perform those obligations but
fail nevertheless. Any of these things might be indica-
tive of incapacity. Finally, they must judge, keeping in
mind two sometimes irreconcilgble goals: the social goal
of preservation of respect for the indissolubility of the
marriage bond, and the individual spiritual welfare of the
members of the Church. It is hoped that the insights
developed in the course of this thesis might have provided
some additional assistance 6: some useful perspectives to

<

aid in their adjudication.

298



Fm

Chapter IX. Some Conclusions and Some Suggestions

what the preceding pages have amply demonstrated is
the need, within any theory attempting to explain legal
capacity, for’an integrated concept of the self, a unified
self, a self which can organize its various aspects or
faculties in such a way as to be able to construct
projects, commit itself to projects, and carry out those
projects. what 1is obvkously also needed is a theory of
the self' that views one of the functions of the self as
the honest evaluation of its potentials so as +o determine
for itself whether it can truly initiate the means neces-
sary to attain its chosen ends. That kind of theory of
the self could also present tﬁe self as created by and
actualized through the projects it chooses. Thus, the
ideal concept of self would be one which could incorporate
a2 sense of the teleology of a person's projects and the
final (as-well as the efficient) causality of ;the will.
What I am suggesting, of course, is the development cf a
metaphysics of the self, a project which lies far beyond
the aims of this thesis but a project for which this
thesis has, it is hoped, 1laid a groundworkraccording to
which at least some of‘the minimal requirements of such a

concept of self were clarified.



That sort of metaphysics of self must necessarily
include an account of the relation of the self to the
community and an investigation of the role ihe community
plays in the creation of the self. Selves are public;
they do not exist apart from a community. And certain
systems within that community, e.g. the legal system,
provide quite literally the means according to which the
self can structure its projects and hence its life. Thus
any venture into the philosophy of 1law, including our
consideration of‘tﬁe &oncept of legal capacity, presup-
poses an account of the relationship of the self to the
community and hence leads into those kinds of metaphysical-
problems. Addressing fhose.metaphysical issues could not
help bﬁt complemenﬁ'the work only begun in this thesis.

But the need for future projects need not detract
‘*f%om&the éccomplishments of this present cne. Our inguiry
into the concept of legal capacity has resulted in ' the
putting forth of a model which tries to satisfy in a
ccherent way all the requirements of capacity. It has
been demonstrated, first of all, that there are é few
essential and necessary conditioﬁs‘for legal capacity,
including:

1. the ability to perform appropriate behaviors at)
the initiation of a contract,

2. the possession of reason and intellect in the

right measure. Reasoning may be defined as a power of
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comprehendiné, inferring, ‘an@ thinking in_ an orderly,
sensible, and raticnal manner. It may also include the
propér use of the intgllective faculty in accordance with
right judgment. It entails sanity. It is a distinct
cegnitive . faculty which coordinates perception and
understanding.

3. the will. That, too, must be in "proper working
order." That is, the will must be free so as to be able
to choose 1its projects. . It must also- be capable of
achieving them. A défective will is one which chooses
things it cannot attain. The free willl can determine its
own enés and the means to achieve them; it can also
complete the project. The will is thus a2 final cause as
much as it is an efficient one. The will initiates those
projects which complete and cre#te itself as a self in
virtue of the self it wants to become.

We have examined three different models of capacity,
each based on one of the above conditions for capacity.
They were each in turn shown to b€ lacking, however,
insofar as they excluded or Jere indifferent to the other
conditions indicated above. That exclusion, inm each case,
resulted in each particular model's failure to be able to

,\account for one or another aspect of the relationship
between persons and the law. This failure at the
thecretical level led to a failure at the practical level

as well. And the practical issue is central inasmuch as
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it was with a practical concern that we began our inquiry.

Simply put, the Church has a problem. On the one
hand, it holds that marriages properly constituted are
indissoluble. Oh,/the other hand, it is‘faced fith a
population which\kﬁét least in North America, has kept up
with the general pd@ulation for which almost 50% of those_
entering marriage wlll end -up civilly dlvorced. And many
of “those would like to remarry. Now not all failed
marriages, of course, are null marriages. But it is
because marriages fail that they come to be examined by
the courts to determine whether they were ever true
marriages in the first place. Unless evidence exists to
demonstrate that the first marriage was never truly valid,_
and unless the courts can make that determination, +those
persons cannot remarry and remain full participants in the
life of the Church. The Church's procedures for declaring
a marriage null are based on its wunderstanding of the
requirements for consent between persons who are "legally
capable." In practical %erms, it would seem that
different &odels of capacity could lead to differences in
the numbers of affirmative decisions rendered. -While
neither able nor desirous of granting declarations of
nullity to Just anyone for any reason whatsoever (and
hence undermining the appearance of the indissolubility of
marriage), the Church does not want to force people out of

itself either. Not only is that, obviocusly, bad for
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busineséfbut it is, more importantly, bad for the salva-
tion and care o% the souls involved. After all, that is
the professed~ mission of the Church. Simply denying
éersdns who have remarried access’to the full life of the
Church seems to be depriving them of one of the most
efficacious means to their eternal happiness. Depriving
them of marriage, however, similarlyldep£ives them of one
of the major areas of human happiness and one‘of the major
ways in which people contribute to the betterment of
others as well as themselves. The Church's dilemma, then,
amounts to the following: How can we preservé the concept
gﬁ indissolubility while yet paying proper pastoral atten-
tion to  the care of the souls who have suffered because
the factual situation of many marriages bears little
relation to the ideal?

- The only way to do that, as indicated akove, is to
claim that some failed marriages were never true marriages
in the first place because of scme deficiency of consent
and capacity between the parties. %he models‘ examined
above can account for failures of one sort or another.
Adopﬁing the first legalist/positivist model, however,
results in very few failures at the 1lével of capacity
because the conditions presented are fairly minimal.
while that model might work perfectly well in a legal
system in which marriages can be dissolved (i.e. the civil

»
law in most parts of the world), it will allow very few
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~_ declarations of nullity. And it will thereby exclude many
pecple in the.ﬁchurch in North 2Zmerica access to that
instifution by which their eternal happiness is made much
easier.

The second, intellectualist model‘ increases the
number of ways in which one might fail to be legaily
capable, but ties these other ways to one's possession of
intellect and reason. Thus, the easiest way to demon-
strate lack of capacity and failure of consent according
to this model is to demonstrate the existence of insanity
or at least severe mental illness of one sort or another.
The problem with that, of course, ' is that_most marriages
which fail are not marriages in which one ar both of +the
parties 1is insane. Marriages fail for many reasons:
defective reason or insanity, however, weould probably fall
near the very bottom of the list of those  reasons. In
much the same way, failure of intellect could not account
for many more féiled marriages. While it may be true that
a0 one completely appreciates all that marriage entails
until after the fact, it is nevertheless also true that
most persons have a pretty good understanding of what
marriage is. Very few persons, that is, are trudy
ignorant of the fact that marriage is an arrangement by
which two persons share a life characterized by cohabita-
tion and a conjugal relationship which leads +o +the

"generation of offspring” and the necessity for their
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care. Thus, 1f one is going to cling to this model of
capacity, one is going to have to present cases for
nuility as cases of mental disorders or severely impaired
intellect. That is, he is going to have to preseat the
petitioners ' for a declaration of nullity as “crazy" in
some way. And we can see practical evidence of precisely
that in the 1950's and 1960's when more and more requests
for those declarations began to be filed and when *he Rota
began seriously to address psycholeogical impairments‘ as
defects of intellect and reason. But the problem with
that meodel 1is that it has to stretch past our normal,
everyday understandings of marriage and marriage failure.
The intellectualist model of legal capacity, if it is
going to work and allow for any significant proportion of
affirmativel decisions to requests for annulment, must
interpret and translate marriage failures into mental
illnesses or defects of reason.

Another sort of model sometimes presented is an
incomplete version of the third condition we have set
forth above: that of an appropriate will. The tra-
ditional kind of model that seeks to overcome the defi-
ciencies of the first two is one in which ocne simply
switches around-the relative importance of reason and will
and declares, in opposition to the second model, that will
is primary and reason is always subordinate to it. That

sbrt of model, in practical terms, would result in the
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individual partners theméelves deciding whether or not
they wanted to continue in the marriage. Will would be
the determining factor in our understandigg %f’ marriage.
Marriage would be constifuted by the will to marry and the
Will to stay married. If at any point in the marriage one
of Ehe partners withdrew his will from it, the marriage
would cease to exist. To work as a viable model for %he
Church, one would need to maintain that marriage is not a
contract constituted by consent given once and then
assumed throughout +the marriage but rather this model
presupposes that marriage is a covenant that requires the-
continuous -will of the parties to it to make it work.
Consent, then, 1is not'something once given but something
continuously needed. In that way marriage becomes a
project tied wholly to the continuing assent of the
partners. While a2 model of this sort appeals to those who
think the Church should increase the kinds of grounds open
for nullity and who think that the irretrievable breakdown
of a marriage must indicate some serious failure present
from the start and undermining the whole 1life of +he
marriage, 1its position goes far beyond that. What this
model entails is the pfimacy of will over reascn. That
1s, it distonnects will from‘reason in such a way that one
chooses one's fundamental projects for any (or no) reasons
whatsoever. Wwill is severed from reason in the sense that

choice is =all that counts, choice can be explained in
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terms of the desires of-the person, and if those desires
'change,- then the project can change as well. What 1is
'lacking in this model is the sense of commitment that the
Church has always insisted upon, a commitment to projects
undertaken in good faith. In short, this modelQEgkes it -
far too-easy for persoms to fail. And it undermines the
institution's control over the marriage relationship as
well inasmuch as it would allow individuals to decide for
themselves whether or not they should stay married. No
institutional input into that decision would be allowed.
The annulment rate would then be equal to the civil
diveorce rate. And perhaps, as some .theologians and
pastors think, the Church's understénding of marriage as a
permanent undertaking would be seriously pndermined.

For those reasons I turned to a different sort of
model, one that could be constructed.from a different
theory of the role of the will in the human experience.
The model which we constructed in chapters seven and
eight sought to reconceptualize the reason/will relation-
ship in a2 more fruitful way; not merely to supplant one
by the other. The advantages of that are clear. The role
of the will becomes ceatral as the teleological aspect of
the self--the aspect which chooses and determines its life
projects. But the will, like reason, can be defective in
some ways. Specifically, according to this mogel there

may exist a disproportion between the self's ends and the
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~means to attain them. It would not then simply be | th
case that the-self chose ends but failed to understand .he
appropriate means to attain them (which would be a failure
of reason), but rather that the self.lackgd the capacity
or ability to carry out the end becausé'unable to carry
out the means, although it had understood ?nd freely
chosen each. It may be the case that marriage is one of
those sorts of projects whiéh one can choose in goéod faith
and full knowledge and vyet .still fail. And,
unfortunately, it may be the case that our capacity only
becomes evident after the fact and thfough the failure.
This sort of model would eliminate the need to chaféc—

.
terize ’hérriage failure as some form of serious psycho-

logical é;sorder‘or insanity. It could be traced, then,
to a @ifférent sort of disability tied to Mwmeturity, lack
of judgment, and lack of the capacity to carry out those
responsibilities and obligations which one had promised.
That sort of theoretical framework makes more sense out of
the actual practice in North American Church tribunals &
today and yet does not undermine the concept of an indis-
soluble marriage, either. Nor does it turn fgilure into a
simple psychological disease or disorder. According to
the model presented in this thesis,_ one does not have to
be either crazy or disturbed in order to fail at marriage.
The  presentation of this new model of the

reason/will relationship to the self does not, however,
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resolve "all of the problems that need to be addressed.
What the +tribunal advocates and Jjudges, as well as
pastors, need to dgtermine is the kind of evidence that
woulﬁ indicate this sort of failure. As we mentioned at
the end of chapter eight, the tribunals today use the
testimony of. witnesses, and.it is not ‘unreasonable to
think that that testimony would continue to be wvaluable
even with this new model of legal capacity. Obvicusly,
too, the‘testimony of psychological experts will continued
to be helpful, although psychologists do not address
failures of the "will"™ directly. They do not }ike to use,
it seems, _the language of will although they speak a good
deal about desires and emotions, which are related but
separate features. In any event, it is‘not clear how
helpful psychologists would be in clarifying these sorts
of defects of the self. Testimony of the parties to the
marriage, of course, will continue to count as well. To
thé degree that we cannot specify such defects and
formulate specific criteria, to that extent the law is
limited. But regardless of our degree of precision, the
judges are still wultimately left with thg task of
segrching through all sorts of testimony to ascertain
whether or not all the requirements %dr capacity have been
met. The purpose of this thesis was not to solve that

problem which is the critical issue of their profession.

Rather, my purpose was to make some suggestions about the
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kind of 'philoﬁoPhical model thaf can best account for
capacity at all. I have put together a philosophical
examination df the conditions for capacity, something
which had not been done and which certainly needed td‘ be
done. As such, it should <clarify some of the problems for
the tribunal judge, but it cannot do the judging iﬁself.

A further : issue should be raised as regafds the
failure of marriages. All marriages fail td some degree;
some measure of failure is to be expected in marriage as
in any other human enterprise: Mqrriage is more like
;riting poetry than it is like jumping the high jump;w In
a marriage there is no one point where one can finally say
that one has achieved a good marriage, as one might |
finally reach the .six foot mark. Instead, marriages havé
theig good days (or years) and their bad ones. And even
in the best of times is the awareness that one can always
do more and better. No marriage, perhaps, ever succeeds
completely. That being the case, the tribunal judges are
confronted with the additional +task of determining ﬁhich
defects 6f self are actually invalidating and which are
mere examples of human imperfection which render a
marriége less than perfect, but still a marriage in the-
canonical sen§e.r

‘ There ~=mains one other concetn which became evident

during the preparation of this thesis. That is the neces-

sity for the development not only of a metaphysics of
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person, as 1ndicated above, but also~for an explicit
statement of the metaphysical status of the"marriage
state. It appears f;om the practice of the Church +tri-
bunals that ‘the Churcﬁ holds that some sort of real,
metaphysical éhange taﬁgs place on the occasion of.a valid
mérriage. Appropriate consent of legally capable persons
somehow brings into existence a new community which then
transcends the poéer of anyone to dissolve it. Only death
can sever the bond of marriage and destroy this new meta-
physical being. But despite the.volumes written on the
indissolubility of the marriage bond, no one has addressed
the question af the sort of metaphysical change brought
about into the world on the occasion of a“valid marriage
in those terms. Much has been said about the institution
of marriage as an earthly example and symbol of Christ's
relationship with his Church. But that relationship con-
tinues despite the death of Christ and despite the conti-
nuing deaéhs of members of the Church. What would happen
if 2ll the Chriétiang dieé% Would.that terminate Christ's
connection with the world? The problem is this: First of
all, if marriage creates a hew, indissoluble community by
mezns of a real change of metaphysical proporticns, then
how can the temporal death of one of the partners destroy
that community? How is it that a temporal event (the
exchance of consent in a marriage sgfemony)'can effect an

eternal change of metaphysical proportions? And then how

™~
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it is that another temporal event, a death, can put things
back the way they were? The entire question of indissolu—
bility and the creation of new metaphysical states is a
serious one which needs to be addressed perhdps by philo-
sophers along with theologians. It is a confusicn which
needs elucidation. In some sense the whole of thé
Church's practice about marriage hinges on that issue
every bit as . mich as it does on the concept of legal
capacity. I would suggest.that a éay to proceed to answer
these probléms might be to investigate a theory of com-
munity that sees commun}ties as not completely' exnausted
by the summing up of their individual members, communities
as having lives of their own which transcend the lives of

their members. Communities of that sort, however, do
&

outlast their members, so that sort of metaphysical theory

rooted in the idealist view of the relation - between the
individual and the community, although it might give hinté
about how we could characterize marriages-as indissoluble,
still cannot answer the further question of why, h%hen, an

indissoluble marriage bond is broken by death unless it

—

were tc proceed along thg lines of marriage as a community
rqu}ring‘”for its existence the participation of <two
beiﬁgs each of whom is still present’ in body as well as
spirit. '

That concern, hqyever, takes us to a different.

project. What I have attempted to do within these pages
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is to accept that the Church in its guise of a legal
institution is going to continue its insistence upon the
indissolubility of marriage. That accepted as. fact, my
goal was to present a philosophical understanding and
elucidation of the concept of legal capacity. With that
understanding, those involved in the work of the Church
can base their practice of examining “"marriages" and
declaring some of them null on the demonstration of a lack
of legal capacity in the giving of consent to the
marriage, thereby failing to achieve a marriage at alil.
what I have done has been to provide'a theoretical frame-
work, to make better sense of the practice, to make <*he
practice intelligible and to make it possible without
appeals to insanity and.mental disorders. Such a framg-
&ork can preserve the element of indissolubility while
allowing for the exércise of Compassion to those caught up
in troubled marriages and troubled lives. And that, of
course, is the ultimate concern to which the canons are

always subordinated: suprema lex salus animarum.
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\ Abstract

The problem addrlﬁsed in this thesi%gis the concept of
legal capacity, a céncept central to every theory of law and
yet one which has often been neglected. That concept lies
implicit in all legal systems; the project here undertaken is
to make it explicit. This inquiry has been narrowed to the
examination of the concépt of legal capacity as it appears in
the canon law, particularly in the canon law regulating the
reception Bf the sacrament of matrimony. In the canon law,
unlike its secular counterpart, there do exist procedures for
adjudicating failures at the level of capacity, and these
procedures are most frequently used to examine the validity
of marfiage and to annul those marriages which failed because
of the lack of capacity in at least one of the partners,
After an examination of both historical and coﬁtemporary
ﬁrends in canonical legislation, the next step is to develop-
a philosophical model of capacity ‘to explain and ground those
procedures. Three different sorts of mogels can be deve-
loped. The first, the legalist/positivist model, has its
source in the reflections of British philosopher J. L. Aus-
tin. This theory ties capacity to behaviqr éuch that one is
capable according to law if one can follow specified proce-
dures for participating in a legal system.\rThe second, the
. intellectualist model derived frem the work 0of St. Thomas
Aquinas, links capacity to the intellect and the possession

of reason. The third model is called a voluntarist mddel
T
{

\



because it bases capacity on the ability to exercise free
choice. The work of Jean-Paul Sartre serves as a fqundatioﬁ
for that model. Each of these models works within certain
-limits; each.provides some conditions which must be met in

any legal system for a person to be said to be legally cap~

able. Eowever, when these models are applied singly to

specific problems of capacity within the canon law, they each
fail to account for some element in the law. That is, they
each present a necessary condition for the possession of
legal capacity, but none of thém offers a sufficient set of
criteria for the determination of capacity.

it becomes necessary at that point td4gga§f§uct another
model of capacity, one that integrates the necessary feaﬁures
of the models explained above and one that can account for
canonical capacity. That has been accomplisheg by the con-
struction of a model based upon a reconceptualization, first
of all, of the reason/will relationship such that neither Qf
those aspects holds primaey“ngjqfhe other. Secondly, the
works of medieval philosopher John Duns Scotus -and
nineteenth-century idealist philosophers Josiah Royce_and
Thomas Hill Green form the basis for the development of a
model which connects capacity with a person’s ability te
order his life according to choices, projects, and purposes
by means nf which he also realizes himsegiu Only a model of
this final sort can make sense of our social and legal rela-

tionships and can also make sense of our failures as well.
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