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ON CONSTRUING BILINGUAL LEGISLATION
IN CANADA L

SUMMARY

The following paper, entitled "On Construing Bilingual

Legislation in Canada", analyzes the .development of the rule

of legal\ . equality between French and English versions’

in the interpretation of Canadian legislationr'and det{ils'

its practical application in the jurisprudence.

The paper concludes that there is'indeed such a thing

as a "blllngual approach" to the lnterpretatlon of legislation,

whether. oné calls it "une 1nte4pretatlon croisée" or bilingual

cross-cdnstruction. " The difference between the blllngual

: approach and the approach followed in unilingual common law

jurisdictions is partlally explaxned by the complex1ty that

1sﬂsomet1mes presented by - two nrﬁrso-compatlble ver51ons
of the same law. The substa/KZal difference, however, arlses
as a factual ploblem created by the aVai}ability of a' context
not simplp twigf‘as'large as-the.pnii%ngual context, but
one that is dynamic and cdmplek'because of the necessary

interrelationship of the two versions, however much they

may each purport to be an independent expression of the same law.‘

|
i

The technique evolved in the Québec courts and adopted

by the Supreme Court of Canada for interpreting biliﬁgual Canadian

legislation is frequently no more than a logical extension

and exé}apolation of the classic canons of EOnstruction



acknowledged in all Canadian jurisdictions. Some of these,

proved themselves '
however, have A v to be not particularly apt for the construction
of a bilingual stgtuté at odds with itself. Choosing between
two’ constructions Ehg; may reasonably be placed on a single
set of words in a manner compatible with a single'legal system
cannot be said to be 'a problem of the same magnitude as that
ipresented by two equallynauthentic linguistic versions of a

statute that must be appiied uniformly within the context

o two legal systems.

The common laﬁ canons, of course, do not foresee the
case of inconsistency or out-and-out conflict between two |
adthentig versions of the same law. Neveftheless,-solviﬁg
internal inconsiétency within the general theory‘of'the
context approéch is already wéli known to the legal world
and has it; logical extension in cases of bilingual difficulties.
As the paper attempts to démonstrate, most existing canonsL
sd—called, are app;icable to the bilingual univefse, but
muét glways be reconsidered or reassessed in the light of
the peremptory rule‘of'dual authenticity applicable to federal
statutes, among otHEZET Indeed, &s some cases have indicated,
the traditiona{/:anons,'which as dogma are at times meaningless,

"have taken on ofiginal glkosses under bilingual exigencies

and someti) ttain an unexpected dimension of meaningfulness,



Nevertheless, as an approach to construiné bilingual
legislation,'wholesale reliance on presumptions and rules
“of interpretation verges on the irresponsible when often
all that is required is a simple reading of a.few words in:
the other official version appearing on the same page of
the statute books. In the context of a bilingual statute,
" the Maxwellian or Ilbertlan rules cannot be determinative
of the result, Wthh is reliable only when based on aﬁreadlng‘
cf the cne version in the llght of the other The paper |
-amply demonstrates that a clear version of the law Will.
normally resolve any doubt residing in en ambiguousﬂone; -

i

and that the context of a provision will resolve ahf difference

1
between its two versions.

& .

As a rule of thumb, a formula® is suggested for this
approach to the interpretation of bilingual legislation;
it was tested against several decisions and refined in the

-

) I
course 0of the thesis to read as follows: -

(1) a®»Be ¢+ af o a
and its corollary:

" (2) Aeo‘+ B® + Afo > B .

" . The one constructlon common to both versions (A) will .

normally prevall, o long as At is not subject to objection

when the provision is so read within its total context,
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Every so often in most areas:. of scholarship,

an original work emerges that provokes 1its audience

to rethink past wisdom oY at least to place it

in a more meaning

ful perspective. Elmer Driedger'é
1

The Construction of Statutes is such a work,

recommendlng 1tse

1f to the legal profession for

its dlSClpllHEd analysis and fresh perspectxve.

The major contribution of Driedger's text is to

demystlfy the art

in it, he expgain

hY
L)

of statutor nterpretatlon
R ?
s w1th admisable clarlty how Maxwell

confused us all to the point that the 1nterpretation

of statutes had become an arcane scmenpe and an
intimidating matter.

Driedger's book h
in another ﬁay, h
writing, such as

gquires a solid po
whlch there can b
in this lnstance

his prlnc1pal ben
that lS reasonabl

construction of s

as  been important to the writer
owever. BAny specialized piece of

the present .thesis, normally re-
3
int of departure; a foundation upon

e little discussion. The writer

pomnts to Driedger's classic as

> 3

chmark, in that'it sets out all

e .and "solid" in the area of the

¢

tatutes.



. _
Asta recent text, however, Driedger's

~

The Construction of Statutes is interesting for

its silence{pn a very intriguing and most relevant
1] . -

aspect of the coﬂétruction of statutes in-Canada --

how to appreach the normal rﬁleg'of inte;pretation

when construing a bilingual Canadaan statute. This

is en*eminently proper question since the passage

of the Official Languages Act in 1969, which in seétion
8 seems to require as a flﬁst step in the 1nterpreta;
tive process a(bqggirison/of the two official versions
of the law. Ié\thls :; so, then the guestion aélto
" the ambiguity 3F the text may very possibly be re-

. . - .
solved differently.” The "context" approach of

Elmer Driedger's texz‘is berhaps subject to some
preliminary comparative analysis of the two lan-
guageuversions before the initiel determination
of legislative ambiguity can be properly made.
Such analysis may well be crucial, since the p?oceSs
of comstruction that one follows, as has been
amply proved by Dr. Driedger, is often determinetive
of the result:
| . T s
In the body of jurisprudence examined,

there are‘apparently many cases that would not,

ii
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in all likelihood, have reached the courts had
the Qartles compared’ the two ver51ons of the law
in the first place. On npmemous occaSLOne, an
ambiguity in one vers%on has been resolved bﬁ
simply applying its clearer eounterpart in the .
other language. There was freguently no nee@ td‘_
go'through a sometimes painfgl process of,cdntexé—_
walizing the problematic words in orderxr to obtain
an objective and ﬁnassaileble reshlt. This is
a.matter.of considerable significance in ‘a country
that boasts an apparentiy growiné number of hi—
 lingual legislatofs, one of Wwhich must also be
"bijural"4 or legisiate in a manner compatible with
two legal systems.. a- few authors have written
articles in thls general area,5 but none has con-

fronted the issue Equarely and in a. systematlcally

analytipaluwayLVe ~ay. It is the present writer's

-

aim to fill that wvoid in the thesis that follows.

/

iii
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INTRODUCTTION
The Supreme Court of Canada has since the
~early part of this century drawn certain conclusibns
from a reading of section 133 of the B'N.A. Act ,
that might be characterized as creative. ° Creative,
because the conclusions it reached over the years
do not follow ﬁecessarily from the literal pres-
criptions of that section; so far as the language
of federal iegislation is concerﬁed,.séction 133
relates preéisely to the publication of federal
staﬁutes in two languages, but is silent on the ,
norms of drafting and interprgting them. That section's
grant of a personal right to u;e either or both
of two languages in parliamentary debate and:its
imposition of an institutional obligation to keep
records and journals and to publish eﬁery law in
koth languagés, without hint of preference for

either 6f them, do not in themselves compel the

conclusions reached by the Court, namely, that

xi¥i
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1. both language jiiiigns of the law, when

adopted, are equally authentic;

-

2.. the grammatical prescriptions and "genius"
of the langﬁage in which each version is
expressed dictate the priﬁciples according

to which éach-is construed;

3. a language version of a law must be con-

R
R
W

strued in light of the jurisprudence attaching
to the legal system that has its princiﬁal
expression in the language of the version

being constmned; and

4. both versions of the law pass through
the legislative process at the same time and
according to the same procedure, thereby
receiving equal éttention and scrgtiny.7
It will be seen that conelusion number 4 has been
held out as a fact‘8 that is said to serve'as_an
indica#or of the only possible conclusions té be
drawn (numbers 1 td 3) for the practical problem
of construing a bilingual statute. That such a

legal indicator has never been judicially examined

x¥v
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. 9
at any factuﬁi)level should be self-evident.

That three legal prescriptions of bilingual con=
étrucﬁion couid have been derived from this in-
dicator and applied in the absence of further
examinétionsugg&sts\an act of jﬁdicigi‘creabiuity
rather than a s£rié£ly jurisdictionallgeciéion

on the part of the Court. ’

Sugg a view, however, should riot be taken és
disparaging to the Court. In the socio-political
él.imate of the day,loi'tl was inevitable for men in
high judicial office to be drawn into a dedision‘
of high pyblic policy that wéitctodthe very heart
" of their i terpretative functio;H)J%ithout getting
into a discussion of the role of the judiciary and
its limitations to supplying the "interstices"
of the law rather than its substance, there can be
little doubt in this case that the Supreme Court,
led by the personality of Duff, C.J.,
lang ago made an independent ;gtional degision,
in tine with public policy, that was consistent
with its constitution as a national court charged
with supervising the evolution of two highly devel-
oped legal systems in a country that published its

|

federal' hétk; as wellias those of a province, in

the two national languages.

XV



Thé{policy, however, has been a flexible one.
While iégislétive draftinglat the federal level has
tradiiionally been performed mainly in Enélish, the
judicial interpretative pProcess within the» federal
courts and the Supreme Court of Canada has, .
hy. a rule. .. formally adopted in 1935, been bilingual
or polydimensional. It should be underlined that
this judicial rule was not a necessary’conqlusion;
but a rational choice between alternatives that
of fered various advantages and d%sadvantages.

It is only.one thiné to stipulate that a law must
be bilingual -~ this refers to tfs presentation,
its format, and is in no way conclusive?é% a rule

11
governing the interpretation of such a law.

by

Nevertheless, Canada pursues a policy, first

enunciated by the Supreme Court, that not only are

. LY
her national laws bilingual but so also is their

interpretation. Such an affirmation, however, does

not of itself define adequately the rule of inter-

pretation applicable. The process involved has
‘ : ) 12

been referred to as "une interprétation Croisée",

and we might compare it to a problem of English

grammar: analyzing the compound-complex sentence.
.

‘
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With bilingual_statutéé; we are faced with a .
compound-complex process of interpretation.
Compound, in the sense that two linguistic versions
of equal validity are joined to present two ex-
pressions of the same lﬁw. Complex, in that at
some point, one version may be called upon to
define or clarify the meaning of the other version.
- Necessarily, a‘hierarchy will at some point be
established between the'versions. One will be
found wanting in some way, and suboréinated to

the other.

While the interpretation, or rather the
construction of a statute may be characterized
merely as the obverse of drafting, or drafting in
reverse,l3 the process of interpreting bilingual
legislation in Canada has followed a regime of"
linguistic equality between versions (leading to
certain peremptory rules of\construction) that,
classicélly, has not been reflected or had its
source in any comprehensively silingual draftipg

or legislative process. The official and egqually

authentic Frenbh-version of Canadian federal law

xwid i
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has the status of a translation right ppnto

: royal assent; thereafter, by a rule of pﬁblic

~ .

policy, first sanctioned by the Supreme Court

of Canada, it commands equal respect in the
N 14
intérpretative process.

o
This paper will analyze the development of

the rule of dual linguistic authenticity in the

interpretation of Canadjan legislation, along

with that of "its corollaries. 1In the process,.

v

r

some tentative conclusipns iscussed in Part 1y
have surfaced on the general question as £Q the
wisdom of Parliament'shattempt .] to legislate
rules to }nterpret bilingual legislation, 1:hereby<\J
encroaching upon the classic domain of the judiciary,
and‘on the more particulaf question as to the wis-
dom. of ariiament's incorporation into‘legislation
and_poséible aborting of the evolution of judicial
.thinking on the matte;\after only thirty—five

15
years.

e
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(_ e PART I

FEDERAL LAW JURISPRUDENCE PRIOR TO SEPTEMBER 7., 1969

[ . i . - ¢ .
Introduction - _

-Eeforé the bfficiél Languages Act became law in
IL969,1€L the courts and specifically the Suprgﬂe.Court
of Canada had evolved a number of general_principles
to be applied in the proces;\gf construing bilinéual
legislation in Canadé. Much of this jurisprudence
remains validvtoday, as it served to lay the groundwork
that the legislator has tried to reflect in sectton é
of the Official Languages Act. It was not necessary
for the Official Languages Act to be enacted before
the courts were to realize ‘that there are interpretative

probYems inherentyin the nature of a bilingual statute.

Whether Parliament has provided, or is even capable

of providing,'adequate solutions to these problems is

the major gquestion that we shall attempt to answer

after studying the relevant;jurisprudence that has
]

developed before and after the enactment of rules for

interpréﬁing’bilingual statutes.

PP S
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Interpretation by Reconciliation

1. The ®ing v. Dubois

The Supreme ‘Court case of The King v. Dubois

was the first to affirm duthoritati®ely the equal

or dual‘Euthenticity of the French with the English
s . 17
vérsion of federal statutes. And on this initial

affirmation has been founded in countless subsequeht
18 :

decisions the principle that may be represented by

19

the following formula: g

L
{

A_+ B + A_=> A
e e £

In words, the foémula means that a provision of a
‘statuﬁe found to be ambiguous must be construed
in light of both its versions. An ambiguous version
must be interpreted by the other vefsion and reconciled
with it wherever possible. .- Thus, where one versioq
- is ambiguous while the otﬁer is clear, the clear

version is preferred as the objectively ascertained

intention of Parliament whenever it coincides with
éne reasonable construction of the aﬁbiggohs version.
Another wé; of putting it: an ambiguity in one
version may be solved by choosing the construction .

that is compétible with the clear language of the -

other version. L



As Chief Justice Duff put it in Dubois:

-++ [I]t is right to mention, first of all, that
the statutes of the Parliament of Canada in their
French version pass through the two Houses of

. Parliament and receive the assent of His Majesty

at the same time and according to the same

, procedure as those statutes in their English .

) { version. The enactment quoted 1is an enactment
of the Parliament bf Canada just as the enactments
of the same section; expressed in English, are. ...
[Tlhe statute in its French version cannot be
ignored. ) " .

The phfase "pendant qu'il agissait dans
1l'exercice de ses fonctions ou de son emploi dans
tout chantier public" is plainly inconsistent
with any construction of the phrase "public work"
which has the effect of extending its meaning
in such a way as to include public services. ...

"Chantier," in this connection, implies defined
area and locality and is incapable of application

- in such a way as to include public services, as
such. '

The statute, in the French version, plainly
does not envisage a vessel, as such, although it
does envisage a shipyard. Nor does it contemplate
an automobile as such, although it may very well
,be held to contemplate an automobile factory.

The statute, {n the French version, must,
of course, be read with the statute in the English

version."
20

«Such réasonihg apparently has its source in a
' 21- .
19th century decision of the same Court in relation

to a section of the Qué&bec civil code:

«»» the code itself gives an unmistakeable clue

.to the' interpretation of the words as used in

this article. When the English version says
"bodily injuries,” therfe is no room left for

" controversy. I take it that whether the article

was first written in French or in English is

immaterial, if there is no absolute contradiction

between the two versions (22). 1In the case of

ambiguity, where there is any possibility to -

reconcile~the two, one must be&?nﬁbrpreted by

the other. . The English versiorwcannot be read



out of the law. It was submitted to the
legislature, enacted and sanctioned simultaneously
with the French one, and is law just as much as

the French one is. Here, the words:bodily injuries
leave no room for doubt and we must conclude ‘that
injureszg?yporeZZes mean bodily injuries, and that
bodily fdjuries mean injures corporelles. In

fact that is what the two versions of the code,
read together or by .the light of one another, say
in express terms. "

If the general rule is equal authenticity,

/

what role 8o the normal canons- of construction

play, \

1. when one version is ambiguous wﬁile the other
is’'clear, and- -

2. when there is clear conflict between the two

versions?
@
While Driedger has largely silenced the
23
’Ma?ﬁellian oracle, we are nevertheless faced with

.Qné\?trong rule of reason, which may be called,
loosely, the "context approach":

." The words of an Act are to be read in their entire
context in their grammatical and ordingry sense
harmoniocusly with the scheme of the A ‘t, the object
of the Act and the intention of Parliamﬁnt. "

24
This contextual approach has some interesting
qarlatlons and adaptatﬂdhs when applled concurrentl
/Wlth the peremptory rule of egual authenticity in

J gy eq s . . .
bilingual interpretation, where two versions of

the same law must be reconciled.



Dubois Applied

The equal aﬁthenticity rule has been applied

in countless subsequent cases, with varying results.

In Tupper v. The Queen, it was applied with some ™

reluctance, as the result seemed unreasonable to
the. Bench, but they confined themselves to the rule
and recommended that Parliament amend the provision

in question. ' Tupper v. The Queen is a most interesting

example of Dubois, proving in an extreme case the

validity of the formula Ae + Be + A 3 A,

f
The issue, revolving around the interpretation to
be given to the phrase "any instrument for house-
breaking” in subsection 295(1) of the Criminal Code
(1967}, was whether the instrument must only be
objectively capable of being used for house-breaking
or Whéther it must first be inferred from the evidence
that the accused intended to use the instrument for
such a purpose, before the burden of proof would
shift to the accused to justify his possession.
Judson, J., speaking for .the Court in his usuél
succinct maﬁner, required iny a‘reference tg the
French version to cle;f up thé ambiguity of the English:
" In my opinion, this statement of the law is erroneous
and 1gnores the plain wording of the section. The
English version reads: "any instrument for house-
breaking"; the French version reads: "un instrument

pouvant servir aux effractiops de maisons", The
French version makes the me&@ Both
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versions mean the same thing. An Iinstrument

for house~breaking is one- capable of being used

for house-breaking."

25

His statement that "both versions mean the same
thing" is to say, of course, that when read together,
the two versions point to one conclusion: the
English version, in light of the French, is reasonably

capable of only one construction.

26

Hall, J. comes to the same conclusion and feels
]

bound by the clarity of the French version ﬁwhether
Parliament intendedmit.or not"”. The Court thus
accepts the doctrine that where words are clear
they should be applied, however unreasonable the

27
result may appear to the Court,.

This attitude caused at least one writer some
28

concern. Commenting on the case in an article, LJJ

os

Mr. JQC.E.d%ood took great pains to analyze the
appréaches of English positivism and American realism
to the interpretation of statutes and expressed great
disappointment in the. Court's failure to apply. the
"ratio legisﬁgof section 295 C.C. He was quite
convinced that the inherent purpose of the particular

., T .
law served to clarify the ambiguity of the English

version and justified the rejection of the French

~version, as did the legal presumption against a

departure from the general system or traditional

4



30 A
principles of the law. But with great respect

to Mr. Wood, this is precisely where an understanding
of the place of bilingualism in statutory interpreta-
tion is essential. However much one may lament the
equal authenticity rul:lin that "the vast majority‘

of Canadians are fluent in only one (language)"

and therefore interpreting.a bilingual stafute is

.for them an "arcane Scienceff.the rule persists

and prevalls over Maxwellian canons Pf interpretation,
which in any case should be used only as-guides and
not peremptory indicators of legislative integi?,

Wood argues that having two versions instead of one
merely increasds the ability of the judiciary to
circumvent legal principle, to obfuscate reasoning,
and-to'make po}icyldecisions they find "expedientﬁ?
But here Wood is not conS$istent with himself. The
Tupper decision was clearly arrived at with marked ~
feluctance; offending as it did the sensibilities

of at leasf‘one Justice who went so far as to call

on Parliament to amend the sectiog? Thé availability

in this case of another version of the law, if

anything, hampered the abilit& of the Court to play

a more creative role in line with their own consciences.

Ceame’



Language Versions in Conflict & the Rule to Avoid
Repugnancy: Reconciliation by Variation
(Food Machinery Corp. v. Reg. T.M.)

The case of Food Machinery Corp. v. Registrar

of Yrade Marks revolved around the construction of

section 26 of the Unfair Competition Act, 1932,

cC., c. 38 and the appellant's contention that it
allowed a word mark to be registered even though
it was the full name of a corporation. The relevant

portions of section 26 read as follows:

" 26(1) Subject as otherwise provided in this Act,
a word mark shall be registrable 1f it ...
(b) is not the name of a’person, firm or
corporation;

(2) An application for the registration of a

word mark otherwise registrable shall not be

. refused on the ground that the mark consists of
or includes a series of letters or numerals which
also constitute or form part of the name of the
firm or corporation by which the application for
registration is made. "

- The appellant contended that subsection (1) was

in its own w&rds subordinate to the rest of the Act
and that under subsection (2) the name of the -
corporation was indeed registrable as a word méfk.
The issue, then, called for a ?roper reading of the
relative clause in s. 56(2): "which also constitute
or form part of the name of the ... corporation”.
Should it-be read:y

1. "¥hich also constitute the name of ‘the corporation"

or

-



2. '"which also constitute part of the name of

the corporation"?
The Court rejected the first construction as being
repugnant to subsection (1) which states that the

name of a corporation is not registrable as a word

mark.

This, however, was only the first step of the
constructioﬁ process, for the Court still had to
dea1 with an.apparent difference between the English
and French- versions of section 26. The appellant's
case was baseé on the French version of the provision

o
which read "qui constituent aussi le nom de la ..

corporation, ou en font partie”. The French clearly
renders only-one possible construction, one that
is identical to a possible construction of the

English but that was rejected for repugnancy to

the section as a whole.

Hé@, theﬁ, does the Court come to terﬁs,with
an apparent conflict between two principles of
._censtruction: thelequal authenticity rule on the

W
one hand, which would resolve the issue in favour
of the unamblguous French version, and the doctrlne
of repugnancy on the other hand, which would ignore

the French version as a translator's error and

resclve the issue in favour of the qﬁly possible
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construction of the English version that was in

harmony

In
did not
version

version

with the.sectiod as a whole?

Food Machinery, the ambiguity in the law

arise from ambiguity in the one or the other
of the law, but from the fact that each

tended to say something different:

" The grammatical meaning of the French text appears
to be clear and accords with the appellant's
construction. My own opinion of the English text
is that its meaning is also clear, but two construc-
tions of it have been advanced, one of which is
objectionable and the other free from objection. ...

[I]1f there is any ambiguity it is because of the-

divergence between the two texts, and it seems

to me that the Court should deal with the matter

as 1t would deal with any other question of ambiguity,
namely, seek to ascertain the true intent of P
Parliament, following the guidance of the canons

of construction recognized as applicable in such
cases, Under the circumstances, it would, I think,
be sound to hold that where two constructions are
advanced for either the French or English text

of a statute, one subject to objection and the

other free from-it, that construction which 1s free
from objection, according to the recognized canons

of construction,.should be adopted, even although

the language of the other text is at variance with

it and in accord with the objectionable construction;
the objectionable construction is not rendered free
from any objection by reason of such accord and is

not entitled to any support from it.

!

36

The conundrum of inconsistency between versions

is not easily solved, but solve it the court must

from time to time. Here is Thorson's.abproach

in Food

Machinery: :

//f’



. -

(a) Presumption in favour of a reasonable

interpretation

" Where the meaning of words is clear,
effect must be given to them regardless
of their consequences and in such cases
no problem of interpretation or construc-
tion arises. Here Parliament has spoken
in two languages with a variance of
meaning between its French and English

- statements. Such a situation calls for

. . the‘guidance of settled canons of

interpretation and construction. One
of these is the presumption in favour
of ta reasonable Iinterpretation, ...
It is elementary that, in the first

® instance, the grammatical and ordinary
sense of words is to be adhered to but this
is not possible in the present case where
such sense 1s not the same in the French
and English texts of s. 26(2). "

37 ~

The first observation that can be made is that
THorson‘s invocation of "settled canons of
interpretation and construction" may not be
. g%tally apt in cases of divergence between
versions that are supposedly equally authentic.
These canons were developed by coufts szking
in one language and within the framework of
-8 " a single, unified legal -system. The presumption
in favour of a reaséﬁabie interpretation relates
surely to the pfoblém where language in itselfl
creates ambiguity and diverse interpretations
that have to be ordered according to some'
hierarchy of reasonableness. With all due

respect to Thorson, P., the present writer D -



- (b)

~jurisprudence and smacks of rank subjectivity.

would contend that once the court determines
thatleach text is clear but at odds with the

other, we are no longer speaking of mere

interpretation. The language in question requires

no interpietation; the law needg only to be
applied. And the impossibility of épplying
two clear texts that are at odds with one another
is the essence of the problem which, for its
solution, seems to require a legislative act
on the part of the judiciary?8
. .

One final remark on the reasoning in Food
Machinery regarding the first canon cited.
While Thorson's judgment on the whole is
unguestionably based on objective criteria
and analysis, the rejection of one clear version
of the law on th% basis of "unreasonablquss“
has obvious dangers. Construing the law in
this manner should be only a last resort?9
Purporting to ascertain the law by choosing

between conflicting statements of the law on

this basis in the first instance makes unconvincing
40

o

The Rule in Grey v. Pearson

Thorson's second basis for décision, however,



the rule in Grey v. Pearson, is more compelling.

Its reasoning is quite amenable to the problems

‘of construing a bilingual statute of the kind

that arose in Food Machinery:

" No departure from the grammatical and ordinary
sense of the English text of s. 26(2) is
involved in the respondent's view of its
meaning, for it is in accord with the reasonable
construction of the two subsections of s. 26
which has been outlined. The same cannot be
said of the appellant's construction. It is,

I think, a distortion of the grammatical
meaning of the English text, and its adoption
would ruf counter to €fie reasonable construction
referred to, for it would enable every firm or
corporation to register its full natte as a
word mark, notwithstanding the express prohibi-
tion against such a registration contained in
s. 26(1)(b). Such a result would, in my
opinion, be an unreasonable cne under the
circumstances and could not have been intended
by Parliament,

| 741

The rule to resolve "disharmony", as Driedger
calls ii? when applied to the bilingual universe,
really amounts to varying the language of the
anomalous version (the Freqfh‘version‘in Food
Machinery), as authority permits, to make it
conform to the whole context of therlaw in
question, no ﬁinor part of which is the English
version itself. Unfortunately, Thorson, P.

did not express, hi§ process of reasoning in
quite this orthodox manner:

" Yt follows from the rejection of the appellant's
construction of the English text on this ground



(e)

(d)

that the French text must fall with it; for -

although its grammatical meaning appears to

be. plain, it is clear from the contents.of

s. 26 that it-cannot be the true meaning,

for it also rung counter to the "expressed

intention and declared purpoge’ of the two

subsections of s. 26 when read together. ...
Moreover, the adoption of his construe-

tion and the French text would resufg in a

complete antithesis between two subs¥ttions

of the same section which 1t would.be unreason-

able to attribute to Parliament."

43

Presumption Against Repugnancy ‘

The third canon that Thpfson-purports K
to apply is the presumption in favour ofr‘
consistency and-against repugnancy. Here Again,
the dotkxine applies more aptly to problems
of amblguity a?ising from a single i;nguage

version and is not very helpful in construing

a law whose two language versions are manifestly

"inconsistent with one another.

Presumption Against Implied