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Thesis Abstract

This thesis argues for a new understanding of liberal morality and its relationship
to liberal justice. Traditionally, theorists of liberal democracy have relegated the liberal
virtues — traits such as tolerance, reasonableness, and fairness — to a secondary role within
the theory and practice of liberal justice. Their reasoning for this is clear: the virtues
prescribe a vision of the good life, while the aim of the liberal approach to statecraft is to
limit government authority over citizens’ conceptions of the good. Thus, to give the
liberal virtues primacy of place within the theory of justice — and, specifically, within the
justification for this theory — would stand in contravention of this basic liberal tenet. The
argument of this thesis is that liberal theorists have misrepresented the virtues and that
this has caused the neglect of the foundational role which the ideal of civic virtue plays
within both the theory and practice of liberal democracy.

This argument is advanced through an explication of the theories put forward by
contemporary liberal theorists who focus on the import of liberal virtue. Their approaches
to virtue are shown to consistently rest on a justification of liberal virtue as an
instrumental good for the liberal polity. The claim of this thesis, however, is that the
virtues are rightly justified as intrinsic liberal goods. This claim is supported through
appeal to insights produced in another branch of philosophy, virtue theory. Similar to
their predicament within the political theory of the modern era, the virtues have been
downplayed in the field of ethics as well, and only within the past few decades have
philosophers begun to reinvestigate the virtues for their distinctive strengths and
weaknesses. This thesis argues that the fruits of these investigations prove relevant to
liberal theory in that they not only help make a case for the appropriateness of the
declaration that the liberal virtues are, in fact, intrinsic goods but also they point to a new
approach to liberal morality and, hence, to a new dialogue on the issues of liberal
citizenship and liberal civic education.
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Introduction

In his book, Virtue and the Making of Modern Liberalism, Peter Berkowitz
provides an historical analysis of the role that the idea of virtue plays in the political
theories of four of liberalism’s central figures: Hobbes, Locke, Kant, and Mill.!
Berkowitz aims to rebut the charge that, with its emphasis on ideals like freedom,
equality, and diversity, liberal theory is constitutively barred from making claims about
virtue. He argues that, far from being unconcerned with virtue, the authors of classical
liberalism were keenly aware of its importance for the successful liberal state. Locke, for
example, held that the idea of legitimate consent to state authority cannot exist unless
citizens possess the virtuous disposition to place the determinations of reason above those
of passion and also to trust in and negotiate fairly with other parties to the social
contract.? The right to private property, the separation of powers, the right to resistance,
and the idea of the social contract are all concepts central to Locke’s theory of politics
and all of them require a virtuous citizenry to carry them forward. Locke was well aware
that these virtues do not arise spontaneously in the hearts of citizens, yet he also held that
it was not the role of the government to promote human excellence or to engage in
soulcraft. Thus, Berkowitz argues that Locke’s political philosophy expresses the
“recurring dilemma” of the liberal approach to politics, namely, the “disproportion
between liberalism’s need for citizens and officeholders endowed with virtue and the

steps that liberal regimes may take to protect and promote virtue.”

! Berkowitz, Peter, Virtue and the Making of Modern Liberalism (Princeton, New Jersey: Princeton
University Press, 1999).

2 Ibid. ch. 2.

? Ibid., xv.




Published in 1999, Berkowitz’s book came in the middle of roughly a decade and
a half of reflection by liberal political theorists on the topic of virtue. In part, this wave
of liberal virtue theory was a response to the critique of liberalism mounted in the late
1970’s and 80’s by so-called “communitarians.” These critics maintained that liberalism,
with John Rawls as its standard-bearer, valourized individual rights and impartial justice
to the detriment of notions like community, social justice, and, notably, virtue. Alasdair
Maclntyre, for instance, proclaimed that as the purveyor of modernity’s emotivist
orientation, liberalism stands wholly antithetical to the tradition of the virtues and to the
notion of political community informed by the virtues.* And Michael Sandel had pitted
the civic republican tradition against liberalism, claiming that the former celebrates what
the latter denies, namely, the constitutive ties binding civic freedom with the idea of state
commitment to the development of civic virtue and character.’

The liberal response to this challenge has been direct. Theorists have replied thaf
liberalism is not antithetical to the virtues but, in fact, embodies its own account of civic
virtue and the role it pléys within the liberal state. Hence, liberal states are committed to
developing traits of character in citizens — through programs of civic education, primarily
— that are conducive to the proper functioning of liberal institutions and liberal justice.
The most prominent voices in this virtue-inspired defence of liberalism have been those

of Stephen Macedo, William Galston, and Amy Gutmann.® Each of these theorists has

4 MaclIntyre, Alasdair, After Virtue, Second Edition (Notre Dame, Indiana: University of Notre Dame Press,
1984); and Maclntyre, Alasdair, Whose Justice? Which Rationality? (Notre Dame, Indiana: University of
Notre Dame Press, 1988).

3 Sandel, Michael, Liberalism and the Limits of Justice, 2nd edition (New York: Cambridge University
Press, 1998); Sandel, Michael, Democracy’s Discontent - America in Search of a Public Philosophy
(Cambridge, Mass: Harvard University Press, 1996).

¢ Macedo, Stephen, The Liberal Virtues — Citizenship, Virtue, and Community in Liberal Constitutionalism
(Oxford: Clarendon Press, 1990); Galston, William, Liberal Purposes (Cambridge, U.K.: Cambridge
University Press, 1991); Gutmann, Amy, Democratic Education (Princeton, NJ: Princeton University




constructed his or her own approach to liberal justice which includes concern for the
promotion of the civic virtues within the liberal framework. “The liberal foreground,”
Macedo writes, “is composed of what might be thought of as negative constitutionalism:
a sphere of individual inviolability and the familiar constitutional mechanisms designed
to ward off incursions on that sphere.” Yet, at the same time, “Liberal political thought
has often kept somewhat in the background the more civic dimensions of political life
that are also vital to the liberal tradition.”’

Thus, where Berkowitz has noted the historical connections between liberal
theory and virtue, contemporary liberals have fleshed out similar connections within the
contemporary context. The aim of the present dissertation is to assess these
contemporary accounts of liberalism’s relation to virtue. The argument will be that, in
significant ways, these virtue-inspired liberals have failed to provide an adequate account
of liberal virtue, and thus, they have not supplied the requisite defence of liberalism
against its aforementioned critics. The contention will be that, in the main, these
accounts have faltered due to their misrepresentations of the nature of the virtues. While
neither Macedo, nor Galston, nor Gutmann has provided an explicit theory of virtue, each
provides an implicit account of liberal virtue. The task ahead will be to uncover these
characterizations and assess their credibility.

This assessment will be aided by insights concerning the nature of the virtues

provided by another recent movement in philosophy, the study of virtue ethics. Of the

Press, 1987, revised 1999). But see also Callan, Eamonn, Creating Citizens — Political Education and
Liberal Democracy (Oxford: Clarendon Press, 1997); Spragens, Jr., Thomas A., Civic Liberalism —
Reflections on Qur Democratic Ideals (Lantham, Maryland: Rowman & Littlefield Publishers, Inc., 1999);
Dagger, Richard, Civic Virtues — Rights, Citizenship, and Republican Liberalism (Oxford: Oxford
University Press, 1997).

7 Macedo, Stephen, Diversity and Distrust — Civic Education in a Multicultural Democracy (Cambridge,
Mass.: Harvard University Press, 2000), 9.



three main approaches to ethics identified by philosophers, virtue ethics is the oldest,
having its origins in ancient Greece. But it can also make a claim to beihg the youngest,
since the revival of interest in virtue ethics is relatively recent.® Commentators tend to
date the contemporary interest in virtue ethics as having begun with Elizabeth
Anscombe’s 1958 essay, “Modern Moral Philosophy,” but only with the publication of
Alasdair Maclntyre’s seminal work, After Virtue, did theorists begin in earnest to
investigate the possibilities of a virtue-based approach to morality. After Virtue presents
both a critique of the ethics of modernity and a call for a return to an Aristotelian
approach to moral matters, including, significantly, the matter of justice.

Thus, MacIntyre’s work has served as motivation both for the liberal responses
from Macedo, Galston, and others, as well as for the current revival of interest in virtue
ethics. Yet, there has been little in the way of cross-referencing between the two trends.
While virtue theorists have noted Rawls’ contention that virtues are subordinate to a -
higher-order desire to act from moral principles (deontological or consequentialist),’
liberal theorists have made few appeals to virtue theory for insight on the nature and
function of the virtues.' What we find instead are accounts of liberal virtue which may
involve discussions of, or allusions to, Aristotle but little else in the way of rigorous |

investigation of the virtues. One of the contentions put forward by the present thesis is

% In a recent collection entitled, Virtue Ethics, Old and New, Stephen Gardiner writes that there are grounds
for saying that contemporary work on virtue ethics is, “if not quite in its theoretical infancy, at least not far
out of diapers.” Gardiner, Stephen, “Virtue Ethics, Here and Now,” in Virtue Ethics, Old and New, Stephen
Gardiner, ed., (Ithica: Cornell University Press, 2005), 1.

® See, e.g., Watson, Gary, “On the Primacy of Character,” in Virtue Ethics — A Critical Reader, Daniel
Statman, ed., (Washington, D.C.: Georgetown University Press, 1997), 56-81; Rawls, John, A Theory of
Justice (Cambridge, Mass.: The Belknap Press of Harvard University Press, 1971), 192.

19 While there have been no extensive studies, notable exceptions include: O’Neill, Onora, Towards Justice
and Virtue (Cambridge: Cambridge University Press, 1996); Audi, Robert, “A Liberal Theory of Civic
Virtue,” in Virtue and Vice, Ellen Frankel Paul, Fred D. Miller, Jr., and Jeffrey Paul, eds., (Cambridge:
University of Cambridge Press, 1998); Larmore, Charles, “The Limits of Aristotelian Ethics,” in Virtue —




that this neglect of the basic nature and origin of virtue has been detrimental to the liberal
cause, in that by ignoring the virtue ethics revival, liberal theorists have typically
propagated the vision of virtue, ascendant in the modern era, which relegates the virtues
to a subsidiary post within moral theory — i.e., one which posits the virtues as dependent
upon moral principles for their meaning and normative force. In political theory,
moreover, this vision entails the belief that the virtues (liberal, in this case) will depend
upon principles of justice for their normative content and that the role for these virtues is
confined to the maintenance of the political order. Berkowitz has detailed how this
instrumental, maintenance-based role was prevalent in the works of liberalism’s founding
theorists, and the discussions in the present thesis will show that this understanding of the
liberal virtues as instrumental goods is equally dominant within contemporary theories of
liberalism.

But, we may ask, why is this a problem for liberal theory? Is it not a good thing
that contemporary thinkers are re-asserting the debt owed to virtue articulated by classical
liberalism? Further, as we noted, Berkowitz contends that the “dilemma” of liberal virtue
is that on the one hand, liberal states require virtuous citizens, yet on the other hand,
liberal support for individual rights and freedoms prevents states from promoting a
positive conception of morality. So, perhaps it stands to reason that the liberal
commitment to virtue cannot be anything but a relationship where justice is primary and
virtue is secondary, where virtues are viewed as instrumental, not intrinsic goods.

This thesis will argue otherwise. On the one hand, the trend over the past two

decades has been for liberal theorists to affirm more and more strongly the commitment

NOMOS XXX1V, John W. Chapman and William A. Galston, eds., (New York: New York University Press,
1992), 185-196.




to a conception of morality and thereby to give less prominence to the idea of liberal
neutrality. On the other hand, the work in virtue theory over the same two decades has
provided insights about the nature of the virtues, such that the contention that the virtues
can play a more grounding and more predominant role within liberal theory is itself
viable. These reasons warrant the development of an account of liberalism which
construes the virtues as more fundamental to the idea of liberalism than the instrumental
view of them accepts, indeed as intrinsic goods which liberal societies aim to advance.
The present thesis will provide such an account through, first, an analysis and critique of
conceptions of liberal virtue presented by contemporary liberal thinkers; second, an
investigation of the nature of the virtues as conceived by virtue theorists, ancient and
contemporary; and finally, an exposition of how a conception of liberal virtue amended to
incorporate insights from virtue theorists can provide a new and beneficial account of
liberal morality and its function within liberal societies.

Thus, the claim of this thesis will be that while contemporary liberal theorists
have provided evidence that virtue is important to liberalism, they have not gone far
enough in explicating the depth of the connection between the liberal virtues and the idea
of liberal justice.

Much of current liberal debate is played out within the lohg shadow cast by
Rawls’ theory, and for the theorists we will be concerned with, i.e., primarily Macedo,
Galston, and Gutmann, this is true as well. An understanding of the contemporary
approach to liberal justice must begin with Rawls’ theory, and our investigation into the
contemporary liberal account of the virtues will begin with Rawls as well. Chapter One

will present an account of Rawls’ theory of justice, paying particular attention to those




issues which are relevant to the topic of the virtues. Rawls’ explicit discussion of virtue
is minimal; therefore, his characterization of the virtues will be pieced together from his
references to the various roles the virtues play in a number of arguments, including, the
argument for the stability of justice as fairness, Rawls’ account of moral psychology, and
his conception of the relationship between the right and the good. This third point will be
of particular importance since the configuration of this relationship, it will be argued, is
more complex than that expressed by the well-worn phrase, “the priority of the right over
the good.” Rawls’ theory involves conceptions of the good in more than one way and at
more than one stage within the overall argument for justice as fairness. Thus, it will be
important to clarify these intricacies to determine where the good of the virtues fits into
Rawls’ overall structure. The relafionship between Rawls’ two most important texts, A
Theory of Justice and Political Liberalism, will also be of concern, since the accounts of
stability, of moral psychology, and of the priority of the right over the good receive
separate treatment in the two works.!! The overall contention of the next chapter will be
that Rawls’ theory forms the template for the liberal approach to the virtues in that it
establishes the derivative, instrumental role to be occupied by the virtues, yet at the same
time, the differences between the treatments given to the virtues in 4 Theory of Justice
and Political Liberalism point to a reading of liberal virtue more amenable to an
understanding of these as goods intrinsic to the liberal project.

Following the explication of Rawls’ theory, Chapter Two will focus on Stephen
Macedo’s approach to liberalism, since of the three virtue-inspired liberals, it is Macedo

who explicitly connects his approach with that of Rawls. Macedo calls his theory

1 Rawls, John, Political Liberalism (New York: Columbia University Press, 1993).



“transformative liberalism” in order to emphasize the extent to which, by his estimation,
the liberal state relies on the development of a liberal morality and a liberal culture within
and for its citizenry. Macedo claims that a central element of this process of development
is, necessarily, the inculcation within a citizenry of the liberal civic virtues such as
respect, reasonableness, and an openness to diversity and change. Macedo aims to show
that liberal values and virtues have a private life. Yet, critics of his approach maintain
that in his rush to articulate and support a liberal account of the virtues, Macedo offends
the very values upon which liberalism stands, namely, the liberty to choose and live by
one’s own conception of the good life. A society completely infused by liberal openness
and populated by fully autonomous citizens may be preferred when considering the
functional stability of liberal institutions and liberal justice, but the image of a politically
enforced homogeneity does not sit well with those liberals who hold diversity to be a
central tenet of a healthy liberal society. Effectively, Macedo’s theory illustrates the
difficulty in articulating a virtue-infused theory of liberalism, and the challenges raised
by Macedo’s critics point fo the kinds of questions — about the relationship between
public and private morality and about the functional needs of the liberal polity — to which
a convincing account of liberal virtue must respond. These questions will be addressed in
Chapter Six, once a more thorough picture of the nature of the virtues is produced.

William Galston’s liberal theory is the topic of Chapter Three, and while on the
surface there seem to be plenty of contrasts between Galston’s approach and that offered
by Rawls and Macedo, it will be argued that in essence, Galston has provided an account
of the liberal virtues containing a similar characterization and justification to that of

Rawls and Macedo. A current classification of liberal theories divides them into two




groups. Depending on the role that conceptions of the good play within the justification
of the principles of justice, a theory can be either “political” or “comprehensive.”
Galston’s liberalism is “comprehensive,” meaning that it begins with fully realized ideas
of the good, whereas Rawls and Macedo claim that their theories do not begin with such
ideas and are thereby “political.” Further, Galston has advanced a theory of liberalism
which puts diversity at the forefront, whereas Rawls and Macedo may be classified as
liberals who hold liberty to be at least as foundational as the ideal of diversity, if not more
so. It will be argued, however, that these two ways of distinguishing Galston’s theory
from those of Rawls and Macedo do not serve to distance his approach to the virtues from
theirs. For, more crucial to the nature of one’s account of the virtues is the designation of
their status as instrumentally (or intrinsically) valuable to the liberal project, and on this
issue, Galston’s theory does not vary from the liberal norm. Chapter Three will also
further the discussion of liberal morality by addressing the concepts of perfectionism and
functionalism, both elements of Galston’s theory, as both of these concepts feature in the
debate over the nature of the virtues and, therefore, will come into play during our
discussion of the virtues in Chapter Five.

Amy Gutmann’s account of the virtues is the subject of Chapter Four. Over the
past two decades, Gutmann has established both an influential theory of liberal
democratic education and an associated — and also very important — theory of deliberative
democracy. Both of these theories involve notions of the virtues, and Gutmann’s work
thus provides another prime source for insight about the contemporary liberal position on
the virtues. It will be argued, however, that Gutmann’s explicit account of virtue does

little to distance her view from that of other liberals, in that, like Galston and Macedo,




Gutmann describes the role of the virtues as contributive to the reproduction of the social
order. Yet, implicit within her theory of deliberative democracy is an approach which
does point to a different interprefation. The argument will be made that in the process
whereby deliberators arrive at principles of justice, fhe central way in which Gutmann’s
deliberative theory marks itself off from other accounts is that her approach is virtue-
based whereas other approaches are principle-based. In other words, the novelty of
Gutmann’s approach comes from the account of the normative role that the deliberative
virtues play within the deliberative process. Moreover, the argument of this chapter will
allow us to illustrate an aspect of the relationship between justice and virtue which will
be more fully discussed in Chapter Six.

Chapter Five presents an investigation of the nature of the virtues, with the aim of
addressing those issues of virtue theory relevant to the discussion of liberal virtue. The
sources consulted will be both ancient and contemporary, and the arguments advanced
will consider the following issues: the distinction between virtues and skills; the notions
of human functioning, of human capabilities, and of human flourishing; the connection
between virtue and the good; the relationship between virtue and partiality; and finally,
the import of MacIntyre’s account of the virtues for a liberal account of the virtues. The
insights gathered from these discussions will provide a picture of the virtues which
contrasts sharply with that promoted by liberal theorists. Where the liberal account tends
to portray the virtues as skills required to support the institutions of justice, by our
conception, the virtues involve a motivational quality and a good-defining quality not
present in skills. And where liberal theorists view the virtues as dependent upon the

principles of justice to designate their form and function, our conception shows why the
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virtues offer their own account of human excellence, human flourishing, and, notably,
justice.

The final chapter takes the insights arrived at in Chapter Five and applies them to
central issues and problems concerning liberal morality which have been raised over the
course of the previous chapters. The first issue is the common designation of the liberal
virtues as instrumentally good for the liberal project. The argument will be that not only
does the intrinsic account resonate better with the conclusions concerning virtue from the
previous chapter, but afso that it enables liberalism’s grounding ideals to be more fully
supported and clarified, that is, via the liberal virtues. Secondly, the ideological
distinction between liberalism and republicanism will be discussed, and the argument will
be made that while the issue of civic virtue may have at one time served to distinguish the
two approaches, within contemporary articulations of civic republicanism the virtues do
not function in this way. Yet, it will be maintained that due to conclusions we arrive at
concerning the nature of the virtues and their relationship to justice, portraying the virtues
as intrinsic to the liberal program does not necessarily eliminate a theory from the liberal
camp. Thirdly, other implications of our revamped account of liberal virtue will be
explored, including an account of the relationship between liberal virtues and liberal
values, a discussion of the similarities and differences accorded to instrumental and
intrinsic justifications for liberal principles of justice, and an argument against Rawls’
theory of moral psychology. Chapter Six will also address some of the more practical
outcomes of a shift toward conceiving the liberal virtues as intrinsic goods. The most
prominent topic concerning liberal virtue is civic education. The theories of civic

education promoted by Macedo, Galston, and Gutmann will be discussed and some of the
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more penetrating criticisms voiced in the literature of their virtue-inspired approach to
education will be presented. The argument will be made that these criticisms are best
addressed through a rearticulation of the account of civic virtue inherent within the liberal
project. Connected to the issue of civic education is the question of the relationship
between public and private morality. A common way of defining the liberal approach is
by reference to the fact that liberalism (in contrast with republicanism, for example) has
as its defining motive the protection of the private sphere from state control. But, the
promotion of an intrinsic vision of the liberal virtues would seem to threaten this
separation of private from public. It will be argued, however, that while it is true that
state promotion of the virtues will have a strong influence on the private lives (and
private moralities) of citizens, a liberal state which emphasizes education in the practical
wisdom required to navigate the public/private divide will serve to secure a healthy
separation between the two spheres. Finally, the issue of liberal legitimacy will be
discussed in order to judge the effects of intrinsic liberal virtue on the ability of citizens
to autonomously consent to state authority. By referring to recent accounts of liberal
legitimacy, the argument will be put forward that far from detracting from the viability of
legitimate consent, the liberal virtues prove crucial to engendering autonomous consent.
Thus, this thesis argues for a reworking of the liberal account of the virtues. It
does not present a complete theory of liberal justice nor does it advocate virtue ethics
over deontology and consequentialism, yet it employs relevant insights from virtue theory
towards a rearticulation of concepts central to the notion of liberal justice. It presents a
critique of the liberal response to its communitarian critics, yet it does not rebuke the

liberal approach to justice but aims to strengthen liberalism’s resources via a sympathetic
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critique. Further, while the impetus for many recent accounts of the virtues has been a
desire to mend certain ruptures of the social fabric of contemporary liberal democracies,
the aim of this thesis is not to produce policy recommendations but to reconfigure
important features of liberal theory.

Berkowitz is not alone in claiming that virtue represents a recurring dilemma for
liberal theory; that claim has been promoted by critics as well as defenders of liberalism.
This thesis argues for a different representation of the relationship between virtue and
liberalism. Through a study of the nature of the virtues and their connection to the ideas
of morality, justice, and the good, the argument will be advanced that liberalism’s
foundational ideals embody a conception of the liberal virtues as intrinsic goods. This
reading of liberal virtue is intended to engender a more accurate and enriched conception

of liberal morality.
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CHAPTER ONE -- RAWLS AND VIRTUE

1.1  INTRODUCTION

My depiction of the contemporary liberal account of virtue will begin with a
discussion of the role played by the virtues within John Rawls’ theory of justice. At first
glance, however, Rawls may not seem like the best place to start. His writings rarely
feature the virtues as their primary focus of discussion, and further, where many other
liberal thinkers over the past two decades have become more interested in talking about
liberal virtues, Rawls seems to have done the opposite. While A Theory of Jusitce
(hereafter in Chapter One, 7/) was sometimes at pains to emphasize the associations and
agreements between an account of the virtues and his theory of justice as fairness, Rawls’
later work, Political Liberalism (hereafter in Chapter One, PL), spends less time and
energy on this topic. This would appear to render Rawls’ work less relevant than that of
other liberal theorists.

In response, while it is true that there is scant discussion of the virtues in Rawls’
texts, Rawls is nevertheless very explicit in his depiction of both the function of the
virtues and their importance within his theory of justice. Despite the appearance of
neglect, Rawls establishes a very clear account of how he construes the relationship
between the virtues and justice. Moreover, it cannot be denied that Rawls’ work has
played a central role in establishing the terrain for contemporary discussion of liberalism,
and this influence extends into the debate over the liberal virtues as well. Therefore, we

must start with Rawls. The first part of this chapter will explicate his account of the
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relationship between the right and the good, and the second part will discuss the function

of the virtues within this account of justice.

PART ONE -- THE RIGHT AND THE GOOD

1.2 JUSTICE AS FAIRNESS

Rawls’ theory aims at determining principles of justice that will establish the basic
structure of society, i.e., the social institutions that carry out the tasks of assigning rights
and distributing goods and advantages. Rawls calls the theory “justice as fairness” since
it shows how these principles can be arrived at through a fair process of deliberation and
agreement between persons conceived of as free and equal. The process is fair, Rawls
asserts, since the parties deliberate without knowledge of or reference to any
characteristics, advantages, or inequalities (amounting to the contingencies of each
person’s real-life situation) which might bias their choice between principles of justice.
This way, we are said to arrive at a conception of justice which most fully and clearly
captures our own intuitions and considerations on the subject of justice. And it is the
fairness of the procedure which inclines us to accept and acknowledge the fruits of the
process as legitimate. Thus, Rawls’ contractarian process not only determines what the
principles of justice will look like but also justifies them as reasonable and binding on all

parties to the contract.'

! Rawls, 77, 13.
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Rawls’ concern is with depicting a conception of justice, and while a main
component of this task involves deriving and articulating the principles of justice entailed
by this conception, the job also requires expounding upon the other aspects of the right,
such as the liberal virtues, which are connected to and orbit these declared principles.
Just how these connections are formed will be crucial to our concerns. But before
jumping ahead to the virtues, we need to gain a clearer understanding of Rawls’ concept
of the right and, especially, the idea of the priority of the right over the good. For it is
through t}.le explication of this priority that we will gain an understanding of the various
elements of Rawls’ theory of justice and be able to gauge, roughly, how these pieces fit

together.

1.3  DEFINING THE RIGHT AND THE GOOD

In 7J, Rawls makes the claim that there are two main concepts in ethics: the right
and the good.” Designating the right and the good is crucial to Rawls’ approach since it is
through its characterizations of both that, Rawls says, liberalism stands apart from other
political ideologies. Generally, however, Rawls has refrained from giving tight
definitions for the more weighty terms in his theory, such as the right, the good, and the

reasonable, and he has preferred instead to let the workings of the theory themselves flesh

out the content of these concepts.” But in order to begin our investigation into these

concepts, we can start with some rough sketches. First, in Rawls’ terminology, the good

? Ibid. 24.

3 On the idea of the reasonable, e.g., Rawls writes, “If we ask how the reasonable is understood, we say: for
our purposes here, the content of the reasonable is specified by the content of a reasonable political
conception. The idea of the reasonable itself is given in part, again for our purposes, by the two aspects of
persons’ being reasonable ...” PL, 94. See Rawls’ comments on the right, 7, 111, as well as his notion of
reflective equilibrium, e.g., Rawls, T/, 48-51.
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refers to that which people desire to be an element of and/or constitutive of their lives or
their life-plans. In this way, the good denotes the ends which we desire and pursue.4 But
further, for Rawls the concept of the good involves a notion of rationality and rational
deliberation, in that we see our good to be the result of a plan for life. What this means is
that when Rawls speaks of “the good,” he does not refer to the many spur-of-the-moment
experiences or individual things that we may call good, such as a good beer or a good
piece of music. Of course, these may be rightly called good, but concerning Rawls’
subject matter, social justice, what is at issue is a category of goods which involves ideas
that people, as democratic citizens deciding on the construction of their state, feel that
they want not only to pursue but also to be made intelligible to the other members of the
community. Thus, for Rawls’ purposes, the good denotes that life plan which we pursue
as a matter of rational choice; it is “the satisfaction of rational desire.”

Second, in broad terms, Rawls’ concept of the right designates the general sphere
of moral obligation, as well as the principles for right conduct which mark out that
sphere. The concept of the right specifies “a set of principles, general in form and

universal in application, that is to be publicly recognized as a final court of appeal for

ordering the conflicting claims of moral persons.”® Moreover, Rawls says that the right

4 In 7J, for instance, the concept of the good is framed by his discussion of goodness as rationality. Thus,
Rawls writes, “Once we establish that an object has the properties that it is rational for someone with a
rational plan of life to want, then we have shown that it is good for him.” Rawls, 7., 399. The life plan
connotation of the idea of the good is maintained in Political Liberalism as well, wherein discussion of “the
good” typically refers to “conceptions of the good life.” See Lecture V, for example.

> Rawls, TJ, 93. Rawls sees this way of conceiving the good as uncontroversial, claiming that it is
commonly asserted by a wide range of thinkers, running from Aristotle to Kant to Sidgwick. See Ibid. 401.
¢ Rawls, TJ, 135.
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has more than one form, but the one with which he is particularly concerned is the right
expressed as social justice.’

Now, a main distinction between the right and the good, one which remains
consistent from 7J to PL, is that whereas the right is the territory of morality, the good is
not considered by Rawls to be a moral domain.® By Rawls’ theory, the good can depict
that which is desired, such as the good of a successful career, or it can define a state of
excellence of a thing or a person, such as a good watch or a good doctor. But in either
case, in terms of its normative force, the good is morally neutral. Moral prescription
comes in via the framework of concepts and principles established by the right in general,
and in the case of justice as fairness, by the social justice aspect of the right in particular.
In this way, the right imposes a moral framework upon the morally inert determinations
of the good. For example, a framework of the right which stipulates the rule, “Do no
harm to others,” might make opposing judgments on similarly good (i.e., excellent and
‘successful) lives: the “good” social worker might be depicted as morally good, while the
“good” Nazi might be depicted as morally evil.

This way of defining the relation of right and good has its roots in Kant’s moral
theory. In the Critique of Practical Reason, Kant discusses the concept of the gdod and
remarks that while in Latin, the concept of good is represented by the single term, bonum,

German has both das Gute (good) and das Wohl (well-being).” Kant argues that this

7 This aspect of the right stands alongside two others, according to Rawls: the domain outlining right
conduct between nations and the domain depicting moral principles for conduct between individuals
(principles above and beyond those determined by social justice itself). Ibid. Section 18.

¥ Ibid. Section 61.

® The section discussing the concept of the good is entitled “On the Concept of an Object of Pure Practical
Reason,” found in Kant, Immanuel, Critique of Practical Reason, Mary Gregor, ed. & trans., (Cambridge:
Cambridge University Press, 1997), Part I, Chapter II. For a good discussion of Rawls’ relationship to

18



division is crucial to understanding the relationship between the good and the moral law.
The concept of well-being denotes one’s state of agreeableness or disagreeableness and
pleasure or pain, and thus determinations of well-being find themselves under the
direction of the senses as opposed to the faculty of reason. And although Kant insists that
our sensible needs concerning happiness are valid — our reason has “a commission from

the side of his sensibility which it cannot refuse”"

— they do not represent moral
prescriptions. Morality, says Kant, always connotes a determination by the will to follow
a particular law of reason. Thus, to make well-being and happiness the content of
morality would be to reject this account of morality and the will; it would mean instead
that the will is to be determined by referring to external contingencies such as objects of
desire, pleasure, etc. rather than to reason. Why is this a problem for morality? Kant
insists that morality consists of universally-binding, a priori, practical laws; now, if well-
being and happiness are chosen as the determining grounds for these laws, then we must
appeal to the contingencies of experience in order to establish these laws and, thus, they
could not be a priori practical laws. Only the faculty of reason can distinguish intrinsic
(moral) good from intrinsic evil, says Kant, and only when reason is the ground will
morality have a universally-binding a priori (and, hence, necessary) basis. The moral law
as discovered by reason must therefore be the determining ground for morality, not
happiness and the good.

Kant claims that moral philosophers before him had consistently made the -

mistake of centering their theories around ideas such as pleasure and happiness, ideas

Kant, see Baynes, Kenneth, The Normative Grounds of Social Criticism (Albany, N.Y.: SUNY Press,
1992).
19 Kant, Critique of Practical Reason, 53.
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which make a particular empirically-founded, heteronomous phenomenon the
determining ground for the moral law. This way of ordering things puts the designation
of the moral good and evil as occurring prior to the moral law. Kant saw this process as
unable to produce universally-commanding principles; instead, the proper order must be
that the moral law, as an a priori determination of practical reason, comes first and that
the designation of moral goodness and evil follows from this law.

Rawls explicitly connects his own pronouncements on the priority of the right
over the good to Kant’s assertion of the priority of the moral law,'! and, as we will see
below, he also uses a similar line of reasoning (concerning the unwanted element of

- contingency attributable to ideas of the good) in his argument against the utilitarian
conception of justice. Further, Rawls’ depiction of the good and its relation to the right
not only orients his conception of liberal justice, it also supports a particular reading of
the political virtues. For under this scheme, the virtues, as excellences or goods of
character, are not to be conceived of as morally prescriptive on their own; rather, they
require the structuring apparatus of the right to give them their moral content. This, too,
will be discussed below, but for now it is enough to have established these broad

characterizations of Rawls’ use of the terms right and good.

1 Rawls, 77, 31,n 16. Concerning the general relationship between Rawls’ theory and Kant’s, Rawls has
written that the device of the Original Position stands as a procedural interpretation of both the Kantian
conception of autonomy and the categorical imperative. Further, Rawls asserted that his approach responds
to a central flaw in Kant’s ethics. The flaw is a version of the problem of formalism, and it argues that an
autonomous will can choose universalizable maxims which are nonetheless patently evil-producing rules to
live by. In placing such choosers in the Original Position, Rawls believed that they are now provided with
the concrete, real-world context within which their choices will always reflect a consideration of their own
place within a communal structure, as members of a coordinated society. Subsequent to 7/, Rawls’ work
expressed a different indebtedness to Kant, this time focusing on the constructivist (as opposed to realist
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14  THE PRIORITY OF THE RIGHT OVER THE GOOD

The right and the good are separate concepts. And Rawls’ claim is that ethical
theories are distinguished in part by how they relate the two. He asserts that teleological
theories define what the overall good is first, and then they define the right (and thus, the
principles of justice) as the maximization of the overall good. The opposite is claimed of
deontological theories; they either define the right independently of the good or they do
not interpret the right as the maximization of the good."?

Given the simplicity of this division, it is no surprise that the reader’s task of
cleanly and clearly slotting a theory as multi-faceted as Rawls’ within one or the other
camp proves difficult. In some places, it seems evident that his theory asserts the priority
of the right over the good, but in others this is not so certain. At one point in 7V, for
instance, Rawls insists that justice as fairness is deontological in only the second sense
above (it does not interpret the right as the maximization of the good); in other words, he
implies that justice as fairness does not maximize the good, and it conceives of the right
and good as interdependent.’® Yet at other points, he insists that his moral theory does
give the right priority over (and thus independence from) the good.'* Is the right fully
prior to the good, then, according to Rawls? Or is there some notion of the good
contained within the right? |

The temptation on the part of some of Rawls’ interpreters and critics has been to

assume that he meant to hold the “fully prior” position. This position is easy to criticize:

and subjectivist) nature of both Kant’s and Rawls’ own theories. See Rawls, John, “Kantian Constructivism
in Moral Theory: The Dewey Lectures 1980,” Journal of Philosophy, 77 (1980), 515-72.

12 Rawls, 7J, 30.

" Ibid., 30.

“ E.g., Ibid. 24, 560, and ch. VII, Section 60.

21




the critic can start with Rawls’ explicit assertion that his theory is deontological as
opposed to teleological, and from there, one takes the relatively small step of concluding
that Rawls’ theory is flawed, either by showing that the conception of the right within
justice as fairness actually does incorporate ideas of the good in a fundamental way (and
thus, its right is not prior to its good) or by showing that the assumptions required to
maintain the strict priority of the right are themselves unwarranted, incoherent, or what
have you. Michael Sandel, for instance, has proceeded along this second route.'> Sandel
believes that Rawls’ idea of priority of the right means that liberal principles of justice are
justified by appeal to the idea of the right and not to any conceptions of the good. He
provides a “reconstruction” of the Rawlsian conception of the person, which, Sandel
holds, must lie at the heart of justice as fairness, if the claim of priority of the right is to
be upheld. Ultimately, Sandel finds fault with this conception, particularly for its
implausible picture of the self as shorn of all attachments, and thus, since this faulty
concept of the “unencumbered” individual must be presupposed in order for the right to
stand prior to the good in justification, the assumption of such priority should not be
upheld.

But the temptation to read Rawls in the above ways should be resisted in favour
of a more careful explication of his use of the concept of priority of the right. In PL,
Rawls makes an attempt at clarifying his use of the concept, by offering two meanings to

the term “priority of the right,” namely, a general and a particular sense:

15 Sandel, Liberalism and the Limits of Justice, ch. 2. Charles Larmore is another theorist who has read
Rawls’ priority of the right along these lines. See his Patterns of Moral Complexity, (Cambridge:
Cambridge University Press, 1987), 1234,
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General sense — “Admissible ideas of the good must respect the limits of, and serve a role
within, the political conception of justice.”
Particular sense — “Comprehensive conceptions of the good are admissible, or can be
pursued in society, only if their pursuit conforms to the political conception of justice
(does not violate its principles of justice).”'®

If the employment of the priority concept is to stand up to its critics, this
distinction should be emphasized. Yet frustratingly enough, Rawls gives no direct
commentary on the relation between these two meanings (it is not clear, for example, why
the first sense is more general than the second.)!” One way we can try to spell out their
significance is by looking at how these two senses refer to separate yet related aspects of
Rawls’ overall argument; in other words, we can read the priority of the right as
performing different roles within different argumentative contexts. The two contexts we
want to look at represent two separable stages or facets of his theory, namely, the stage
wherein the principles of justice are grounded and justified and the stage at which an
account is provided of how these principles will play out for society and its citizens.'®
Both of these stages or facets of the overall argument involve notions of the priority of the

right but in different forms and for different reasons. By separating the arguments offered

in each, we can get a clearer picture of Rawls’ use of priority of the right.

' Rawls, PL, 176.

17 What we find in PL, Lecture V, are sections dedicated to spelling out the meaning of each in isolation: the
general sense in sections 2-5 and 7 and the particular sense in section 6.

18 This way of describing Rawls’ theory as composed of stages was brought to my attention by Samuel
Freeman’s paper, “Utilitarianism, Deontology, and the Priority of Right,” Philosophy and Public Affairs,
23, 3 (Summer 1994), 312-49. Freeman provides an account of how the idea of the priority of the right
distinguishes liberal from utilitarian moral theory; within this account, he observes that we can isolate
multiple stages or aspects to an ethical theory, namely, the stage of justification, the content of principles,
the application of the principles, and the inclusion of moral rules subordinate and required by the principles.
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Starting with the second facet of the theory, we can see how it embodies the
“particular” sense of priority of the right. For here, Rawls is concerned with spelling out
the ways in which liberal justice, as already defined and justified, creates a stable set of
institutions, molds a citizenry, and constructs a vision of how political society will
function within liberal democracies. In this case, the right is prior in the sense that the
terms of justice will function by dictating the parameters within which each citizen has
the freedom to envision and pursue his or her own conceptions of the good life. Samuel
Freeman provides an excellent analysis of this sense of priority, asserting that Rawls’
concern is with the constraints that the.concept of the right has upon citizens’ practical
reasoning:

The “priority’ of the priority of right refers to the lexical ordering of principles of

right and justice in individual and social deliberation ... it refers to the substantive

limits placed on the kinds of considerations that can count as reasons in practlcal
deliberation, which stem from the content internal to the principles of nght
The principle of equal liberty, for example, dictates that citizens (as well as societal
institutions) cannot actively pursue goals which involve practices discriminatory towards
different races, sexes, etc. Here, then, the idea of the priority of the right makes no claims
about the order of good and right within the justification for the principles of justice;
rather, it creates an ordering of ideas within the reasoning which follows from these

principles.20 In Rans’ words, “Justice [the right] draws the limit, and the good shows

the point.”21

19 Freeman, “Utilitarianism, Deontology, and the Priority of Right,” 335.

20 In 7J, when Rawls discusses the idea of priority of the right, he seems to be referring to this ‘particular’
sense. See, e.g., Rawls, TJ, 31-32 and 449-50.

2 Rawls, PL, 174.
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Now, concerning the facet of his theory that focuses on the justification of the
principles of justice, we find that here is where most of the controversy and confusion
lies, for Rawls appears to be saying both that ideas of the good are involved in the
justification of the right and that the right is nevertheless prior to these goods in some
significant sense. Critics can be forgiven for complaining that, here, Rawls is wanting to
have his cake and eat it, too. It seems as if Rawls wants to be able to use foundational
ideas of the good as springboards for his theory, but to be free from owning up to the fact
that these ideas put constraints, perhaps unwanted ones, upon the liberal conception of the
right. For instance, in speaking of theorists including Rawls who try to assert the priority
of the right over the good, Charles Taylor argues,

They are caught in a strange pragmatic contradiction, whereby the very goods

which move them push them to deny or denature all such goods. They are

constitutionally incapable of coming clean about the deeper sources of their own
thinking.%

In response, we can begin by looking at what Rawls has to say about how it is that
ideas of the good are involved in this justificatory stage. Here, the argumentative focus is
on laying out the conditions for the legitimacy of his principles — that is, on explaining the
premises underpinning his theory and why they are acceptable to all reasonable citizens of

liberal democratic states. Moreover, these fundamental premises will necessarily be of a

22 Charles Taylor, Sources of the Self — The Making of the Modern Identity (Cambridge, Mass.: Harvard
University Press, 1989), 88. For a similar critique, see also Sandel, Liberalism and the Limits of Justice,
Ch. 1. Maclntyre, too, charges liberalism in general with not owning up to its dependency on a particular
account of the good. He describes liberalism as an historical movement motivated by the supposition that
states can and should be constructed on the bases of tradition-independent forms of practical reasoning. Yet
Maclntyre argues that as such a movement, liberalism, too, rests upon its own tradition, equipped with
conceptions of both the good and practical reason. Concerning his specific estimation of Rawls, however,
Maclntyre has come to see him as one of a group of contemporary liberal thinkers who now acknowledge
the tradition-dependent character of their own brands of liberalism. See Maclntyre, Whose Justice? Which
Rationality?, Ch. XVII. In its broader form, the debate here involves the purported claim to liberal
neutrality concerning conceptions of the good. Over the course of this chapter and later ones, we will
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substantive nature, involving claims about citizens’ needs, human psychology, societal
goals, and so on. In other words, they will involve not only notions of justice and the
right but also notions of the good. At this level of argument, then, Rawls is concerned
with demonstrating why the ideas of the good implicated by the premises he invokes —
and not other ideas of the good — are acceptable to all reasonable citizens. Hence, at the
foundational stage, there can be no definitive priority of the right over the good. As
Rawls states, “The right and the good are complementary: no conception of justice can
draw entirely upon one or the other, but must combine both in a definite way.”23 What he
means by this is that all theories of justice look to notions of the good within the
justification of their principles. There is no Archemedian point from which to start
theorizing, and oh this matter, liberalism is no different than other theories.

Nonetheless, Rawls does want to assert some notion of the priority of the right at
this justificatory stage as well. This is the message in his aforementioned depiction of the
“general sense” to the priority of right noted above, i.e., that ideas of the good can be used
yet they must “respect the limits” imposed by the conception of justice and “serve a role”
within it. On the face of it, this characterization implies that the liberal justificatory
goods are dependent upon and internally related to the conception of the right. But, then,
what can we make of this relation? If, as we’ve just seen, the right is admittedly justified
by appeal to certain ideas of the good, then it is in some significant sense dependent upon
those goods for its legitimacy. But then, how can it now be that these goods are

characterized as dependent upon the right? Could this circularity be the contradiction at

approach this issue from many angles; the immediate concern is with the designation of the priority of the
right, ’
2 Rawls, PL, 173.
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the heart of liberalism, referred to by Taylor and others? In response, it seems natural to
assume that when spelled out in such basic and unqualified terms, there is something
contradictory in the suggestion that the right is both dependent upon and independent of
ideas of the good. But when simplicities are put aside in favour of a more detailed
portrait, we can see that Rawls’ position, at the stage of justification of his account of
justice, invokes an interdependency between concepts involved in the right and ideas
expressing the good. In order to see what this interdependency entails, however, we need
to look more closely at the nature of the goods involved in Rawls’ justification, for it is
through these specifics that Rawls’ theory is exposed, not merely as distinct from others
but more importantly, as distinct from his critics’ broadly-stroked renderings of liberalism

and its purportedly secret account of the good.

1.5 JUSTIFICATORY IDEAS OF THE GOOD - SECTION ONE

Rawls presents different accounts of these justificatory goods in the two works, 7./
and PL, and he also sets up different contrasts for justice as fairness (in 7, the contrast is
with teleological theories, and in PL, it is with so-called comprehensive conceptions).
The nature of Rawls’ justificatory goods remains the same, however, in that the goods
described in both texts embody a vision of justice as fairness, i.e., they meet the standards
for reasonableness and fairness which are constitutive of the liberal conception.24 In 7J,
the contrast with teleological approaches to justice stems from the assertion that notions

of goodness used in teleological theories (for example, the good as pleasure or the

4 Rawls emphasizes different aspects of the right in his writings. As we shall see below, 7 brings out the
idea that the right is motivated by the idea of fairness whereas PL adds a sharper focus on the ideal of the
reasonable that constitutes the right.
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Christian idea of the good) do not provide sufficient grounds upon which to base a theory
of justice since they amount to arbitrary pronouncements on the nature of the good, based
upon contestable and intuitionist notions.”® As with Kant’s ethics, Rawls wants to
c?stablish an account of the right which is free of contingencies such as these. Further, he
wants to avoid accounts which do not match up with the common understanding and
convictions on justice held by reasonable members of liberal democracies, and Rawls
finds that conceptions of justice produced by teleological theories are problematic on this
front as well.?® For example, he argues that his main opponent, utilitarianism, puts
forward not only inappropriately arbitrary grounds but also sustains potentially unjust
conclusions from these grounds. If justice is to depend upon the prior determination of
the good as the satisfaction of preferences (one form of utilitarianism), then the
distribution of rights and liberties will be a function of the presently-held preferences of
citizens. But attending to these preferences might require putting limitations on citizens’
freedoms of religion, sexuality, speech, and so on, limitations which could very well be
antithetical to citizens’ common understanding of what the products of justice should
look like.” By Rawls’ well-worn phrase, “Justice denies that the loss of freedom for
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some is made right by a greater good shared by others.”* Thus, Rawls’ rejection of

25 Rawls, 7J, 560. This intolerance for arbitrary forces of power has been a basic feature of liberalism from
its beginnings. See, e.g., Locke, John, Two Treatises on Civil Government, Peter Laslett, ed., (Cambridge:
Cambridge University Press, 1967), 379-80.

26 Rawls sees the idea of reflective equilibrium as central to the derivation of justice as fairness. Reflective
equilibrium works by connecting our considered convictions about justice with the articulation of principles
of justice. Rawls, 1J, 20-22.

*7 Ibid. 450.

3 Rawls, 77, 28.
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teleological and utilitarian theories rests on the arbitrariness of their conclusions and their
lack of connection with our common sense judgments about justice.?’

In 7, the attempt at providing firmer foundations for justice starts from the ideas
contained within what Rawls calls “the thin theory of the good,” namely, those of
goodness as rationality and the primary goods. Rawls sees these ideas as “restricted to
the bare essentials” in that they express minimal features which all conceptions of the
good will have, regardless of their nature.>® First, all people are said to have conceptions
of the good that they wish to pursue, and as we saw above, these ideas of the good are
manifestly rational plans for living. Second, whatever else they want in particular, all
people want a set of primary goods — including rights, liberties, and an amount of self-
respect — which will enable them to pursue their own conceptions of the good.>' Thus,
these ideas of the good are special in that they mark a non-arbitrary starting point for the
development of the theory of justice. And since this thin theory is not dependent upon the
particularities of actual accounts of the good, the right and its principles cannot be held
hostage to the preferences currently held by citizens.*? These justificatory goods are thus
legitimate, says Rawls, because they are in line with citizens’ common understanding of
the way justice works.3 3

Moreover, because these ideas in the thin theory express what every citizen of a

liberal democracy considers to be prerequisites for the pursuit of their life plans, the thin

? Another strand which is prominent in Rawls’ argument against utilitarianism is his claim that utilitarian
justice operates by drawing its conclusions for social justice from an abstraction and expansion upon the
rational choice of the individual. This procedure, Rawls says, effectively denies the separateness of
persons. Ibid. 27.

* Ibid. 396.

*! Ibid. Section 15.

32 Rawls writes that the primary goods represent “the most feasible way to establish a publicly recognized
objective measure, that is, a common measure that reasonable persons can accept.” Ibid. 95.
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theory itself stands as a representation of the basic concerns of citizens, and thus it
effectively depicts the rationality of the citizens who are witnesses to the development of
principles of justice for their society. Rawls holds that deliberation on the nature of the
principles and institutions of justice will follow the form of reasoning expressed by those
who hold the primary goods as worthy goods and objectives.34 We see, then, that in a
couple of senses, the thin theory is crucial to the task of getting Rawls’ approach off the
ground. It provides a non-arbitrary basis, independent of all particular conceptions of the
good, for articulating a conception of justice, and it also indicates — via its notion of the
rationality of the parties to the contract — how the actual procedure for determining the
principles of justice will be carried out.

From the thin theory - and in conjunction with the construct of the Original
Position - the principles of justice can be determined. And once these are at hand, the
conception of justice widens its scope and its implications, in the way that the full theory
of the good and its ideas of moral worth, virtue, and society are inferred from these
principles.”> This way, all of the elements within the liberal accounts of morality and the
good are derived from the non-arbitrary and uncontentious (so says Rawls) starting point
of the thin theory of the good.

We see, then, that in 7J Rawls is dealing with a few different notions of the good.
First, there are the goods which contribute to his “thin theory” — and hence, amount to the
goods which ground and justify his conception of justice. Second, there are the goods

which are derived as the “full theory” from the thin theory. And third, there are the goods

3 Rawls, TJ, 450.
3 See Ibid. Section 25 entitled, “The Rationality of the Parties,” as well as Chapter VII, “Goodness as
Rationality.”
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— conceived as preferences — which actual citizens envision and pursue. Importantly, the
first and second kinds of goods have a legitimacy within Rawls’ theory which the third
kind does not. This last kind of good has restrictions placed upon it (by the priority of the
right) at two separate stages within the theory. On the one hand, Rawls argues that the
pursuit of these goods is constrained by the right, in that the right creates an ordering of
ideas of the good within the practical reasoning of citizens; this is the “particular” sense
to priority. On the other hand, in Rawls’ argument for his principles of justice, he insists
that these preference-based goods are not able to function within the construction and
justification of the principles, due to their arbitrary nature; here we have the “general”
sense of priority, whereby the right restricts the kinds of goods that can be admitted into
the thin theory of the good.*® How does this restriction work? Utilitarianism begins, we
could say, with a thin theory of the good as well; this thin theory states, for example, that
justice comes via the maximization of preferences. The fact that utilitarianism has such a
starting point is, in itself, unproblematic for Rawls, since justice as fairness also depends
upon a thin theory. The problem arises from the fact that in order for this utilitarian thin
theory to “get off the ground,” i.e., in order for it to specify principles and institutions of
justice and thereby articulate a concept of the right, it needs to look at the actual

preferences of citizens (the third kind of goods). Justice as fairness does not operate in

35 See Rawls, TJ, ch. VII, Sec. 60, as well as 434-35.

36 The sense attributable to the general/particular distinction, then, seems to be that on the one hand, the
right prescribes a (general) restriction on the use of ideas of the good within the construction of the
principles of justice, and on the other hand, once the principles of justice are produced, the right takes on a
particular form since it is now shaped by and stands as a reflection of these particular principles. However,
this way of identifying the difference between the two instantiations of the right within Rawls’ theory does
not seem to tell the whole story. Equally pertinent is the idea that whereas the “general” sense refers to the
more conceptual, theory-building use of the concept of the right, the “particular” sense refers to the more
practical implications that justice as fairness has upon the kinds of conceptions of the good that citizens of
liberal democratic states can actually pursue.
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this way. Its thin theory is self-contained, in that from goodness as rationality and the
primary goods, one can work within the Original Position and come up with a set of
principles of justice without having to appeal to actual, contingent preferences. In Rawls’
words,

[T]he arbitary features of plans of life do not affect these principles, or how the

basic structure is to be arranged. The indeterminacy in the notion of rationality

does not translate itself into legitimate claims that men can impose on one
another. The priority of the right prevents this.*’
What is unique about justice as fairness, then, is not that the right is independent of any
and all ideas of the good; rather, it is the nature of the goods with which the right — at the
justification stage — is interdependent that matters.*® For Rawls, the justificatory goods
of his theory are non-arbitréry and, thus, in a word, fair, whereas those involved in
justifying utilitarianism are necessarily arbitrary and unfair.*

Hencé, inT. J, the interdependency between the right and the good comes out as
follows: the main element to justice as fairness is its conception of the right; the right
expresses the principles by which societal justice is structured, and therefore, the right
expresses the constraints put upon citizens’ individual conceptions of the good (the right
is thus independent of these conceptions of the good). However, although justice as

fairness starts from and is expressed through its notion of the right, this notion itself is

justified by its grounding in ideas of the good contained within the thin theory of the

37 Rawls, 77, 449.

38 Thus, even though the distinction between particular and general senses to the priority of the right does
not emerge until the lectures collected in PL, it can be said that, pace Samuel Freeman’s assessment,
already in T.J there is an indication that not just the particular sense, but also a general sense to the priority
of the right is crucial to Rawls’ overall theory. Freeman, “Utilitarianism, Deontology, and the Priority of
Right,” 17, n 8. The ideas of the good involved in justifying justice as fairness “respect the limits of, and
serve a role within” the liberal conception of justice in ways that those involved in justifying the utilitarian
concept of the right do not.
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good. Moreover, in grounding the right, these ideas of the good also motivate the
procedure for determining the principles of justice (and thus, for fleshing out the idea of
the right), by providing a conception of the rationality of the parties to the contract. Thus,
these ideas of the good — morally neutral in themselves — provide the material necessary
for giving both justification as well as substance to the moral notion of the right contained

within the conception of justice as fairness.*’

1.6 JUSTIFICATORY IDEAS OF THE GOOD — SECTION TWO

Through a series of publications, culminating in PL, Rawls’ work shifted its
focus. Where TJ concentrated on the articulation of his theory and on arguing why it
stands as the best representation of the idea of justice as fairness, the Rawls of PL centred
on the issue of legitimacy, this time arguing for the reasonableness of his conception of
justice. The shift is brought about by what Rawls calls the fact of reasonable pluralism.
He writes,

A modern democratic society is characterized not simply by a pluralism of

comprehensive religious, philosophical, and moral doctrines but by a pluralism of

incompatible yet reasonable comprehensive doctrines.*!
Rawls claims that responding to this fact entails not a change in the content of justice as
fairness (the account of distributive justice remains the same) but a reworking of the

justification for this content. Rawls discusses two ways of justifying a theory of justice.

One way is by arguing that the theory is an integral element within a larger framework

3 This, then, is Rawls’ political theory-centred version of the Kantian argument against grounding morality
in a posteriori accounts of the good as well-being.

0 Of this dual role, Rawls writes that in their role as justificatory assumptions, the primary goods represent
more than just an easy way to simplify the needs of citizens: “Theoretical assumptions must, of course, do
more than simplify; they must identify essential elements that explain the facts we want to understand.”
Rawls, 7J, 95.

33



which itself articulates a comprehensive structure integrating ideas on morality, views on
human nature, society, and life in general.** And the other way works by not appealing to
thié kind of larger framework but rather by starting from a group of core ideas gathered
from the public political culture (in this case, from liberal democratic culture). Rawls
writes that 7J, as wéll as many other accounts of justice, operate in the first,
“comprehensive” way, and the new justification of justice as fairness in PL operates in
the second, “political” way.

For our present purposes, we can begin by noting that on the surface, this shift
appears to have little effect on the actual makeup of either the right or the ideas of the
good associated with the right. For as just mentioned, the principles of justice and the
content of justice as fairness remain the same, and thus the right expresses the same
conception of justice.*® As well, the kinds of goods associated with the right are similar
to those discussed in 7, the list includes goodness as rationality, the primary goods, and
— what was termed the “full theory of the good” in 7.J - the ideas of the political virtues
and the well-ordered society.*

Nevertheless, the move towards a “political” liberalism has warranted that

special attention be paid to the relationship between the right and the good, and this

4 Rawls, PL, xviii.

42 Rawls defines a comprehensive doctrine as follows: “it includes conceptions of what is of value in human
life, as well as ideals of personal virtue and character, that are to inform much of our nonpolitical conduct
(in the limit our life as a whole).” Rawls, PL, 175.

“ One significant change in the connotation of the right is Rawls’ elaboration of the idea of public reason.
Stemming from his newfound emphasis on the ‘political’ nature of justice as fairness, this idea claims that
citizens’ public deliberations should be constrained by what Rawls calls a “duty of civility,” Ibid. 217,
meaning that the justification for citizens’ points of view should be framed in terms that all can recognize
and accept as commonly binding. In this way, as an ideal of deliberative democracy, public reason is the
embodiment of liberal justice - and thus of the right - in a pluralist society. See Ibid. Lecture VI as well as
Rawls, John, “The Idea of Public Reason Revisited,” in The Law of Peoples — with “The Idea of Public
Reason Revisited” (Cambridge, Mass.: Harvard University Press, 1999).

* The depiction of these goods is found in Rawls, PL, Lecture V.
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attention adds significance — as well as further clarification — to both concepts. We saw
that in 7/, Rawls’ thin theory of the good was preferred over utilitarian conceptions of the
good because of its non-arbitrariness. With PL, the ideas of the good which are
interrelated with the right require further qualification, in that now, they must be
manifestly political ideas. Rawls provides an elaboration of what this means, involving
two elements. For ideas of the good to be political, we must be able to assume:

A. they are, or can be, shared by citizens regarded as free and equal; and

B. they do not presuppose any particular fully (or partially) comprehensive

doctrine.*
These stipulations must be met, the theory goes, so that the fact of reasonable pluralism
be respected. All citizens must be able to accept these ideas of the good without having
to commit to one or another comprehensive conception of the good. And Rawls argues
that the initial ideas of the good — goodness as rationality and the idea of the primary
goods — meet these criteria. First, he states that goodness as rationality is a political
conception because it is “taken for granted by almost any political [in the non-technical

sense of political] conception of justice.”*®

And second, he sees his list of primary goods
as political in this special sense because the ideas needed to arrive at them are either
political ideas themselves (including the political conception of the person and the idea of
goodness as rationality) or they represent elementary truths about human existence and its

needs.*’ Once these ideas are accepted, the argument proceeds as it did in 7J; the initial

ideas of the good are employed within the Original Position to arrive at a set of principles

4> Rawls, PL, 176.
“ Ibid. 177.
7 Tbid. 178.
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of justice. These principles then allow for the spelling out of what was termed in 7J as
the full theory of the good, namely, those elements which follow from and complement
the principles of justice — here in PL, they include the political virtues and the good of
political society.

In this way, all the ideas of the good which are involved in the articulation of the
theory of justice are legitimate because they are political ideas, and what this means is
that they are accepted as reasonable by all reasonable people. This idea of the reasonable
has centre stage in PL, so it is worth pointing out the distinction Rawls makes between
the reasonable and the rational. Briefly put, the reasonable agent’s choices are influenced
by the norms and standards of fair social cooperation and reciprocity, while the choices of
the rational agent are not influenced this way, but rather, they are motivated by the
agent’s own interests and ends (which may or may not involve the interests of the
whole.*® The concepts of fair social cooperation and reciprocity feature prominently in
Rawls’ theory since parties to the Original Position as well as citizens themselves are said
to have both facets within their deliberative makeup. Thus, not only are the principles of
justice motivated by these two facets but also the notions of the well-ordered society, the
political virtues, and the good of society are arrived at through articulation of the

reasonable and the rational.*’

*8 This characterization of the reasonable person, however, does not involve the idea of a Rousseauian
general will, Rather, the emphasis is on the idea of a fair framework within which individuals can pursue
their own goals. Rawls writes, “Reasonable persons, we say, are not moved by the general good as such but
desire for its own sake a social world in which they, as free and equal, can cooperate with others on terms
all can accept.” Rawls, PL, Lecture I1, 1, 2.

4 Rawls is explicit in PL that his theory does not attempt to derive a conception of the reasonable (and thus
an ethics) from the rational. Instead, from the start, the motivation for justice as fairness from is the
articulation of reasonable principles of justice. This overturns the commentary from Theory of Justice,
whereby the theory of justice was said to be grounded in the theory of rational choice. See Rawls, 7/, 16
and PL, 53,n7.
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We see, then, that in PL the conception of the right has been augmented to include
the idea of the reasonable. In fact, what this augmentation entails is a restriction upon the
right itself! Recall that the subject of PL is legitimacy, i.e., the question that it asks is,
“What uses of political power are legitimate, within the context of a liberal democratic

*® Hence, concerning the specific issue of the right, the question narrows to the

state?’
issue of the legitimacy of the right’s priority over conceptions of the good. And Rawls
has worked out that this priority is acceptable if and when its justification is reasonable —
in other words, only when the priority is “politically” motivated. What does this mean?

It means that in a liberal democracy, some ways of life — some conceptions of the good —
may be harder to pursue than others, even in the case where these ways respect the rules
of justice. This partisanship will occur when a conception of the good — say, one that
advocates that all schools must be Christian schools — receives less institutional support
than others, due to its conflict with the norms of reasonable liberal democracies — in this
case, norms such as equality and tolerance. Rawls insists that this kind of state-structured
bias against some conceptions of the good is acceptable because it is motivated by

political values, rather than values tied to one or another comprehensive doctr_ine.51

Thus, justice as fairness is not neutral in its effect upon various conceptions of the good;

30 Raws calls his standard of legitimacy the “liberal principle of legitimacy,” and it asserts, “[O]ur exercise
of political power is fully proper only when it is exercised in accordance with a constitution the essentials of
which all citizens as free and equal may reasonably be expected to endorse in the light of principles and
ideals acceptable to their common human reason.” Rawls, PL, 137.

5! Rawls writes that a liberal state promoting certain values is not thereby a perfectionist state; instead, the
state is “taking reasonable measures to strengthen the forms of thought and feeling that sustain fair social
cooperation between its citizens regarded as free and equal.” Ibid. 195.
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instead, it purports to be neutral in aim, by promoting those values that pass the bar of the
reasonable, i.e., those acceptable to all reasonable people.52

Moreover, this makes the issue of the priority of the right over the good a little
clearer. First of all, we now see how the right exerts its priority (by being non-neutral in
effect) and why it is legitimate in doing so (by the reasonableness of its stipulations.) And
second, we see that the two senses of priority are clearly distinct: as above, the particular
sense of priority means that liberal justice and its institutions put restrictions on actual
citizens’ conceptions of the good, in that the ordering of goods within their practical
reasoning must conform to the standards of justice. And the general sense means that the
right places restrictions upon the ideas of the good involved in the construction and
justification of the principles and institutions of justice. Now, in the above discussion of
TJ, we saw how the right stipulated that these justificatory ideas of the good must meet
the standard of fairness, or non-arbitrariness. Added to this, we now learn from PL that
the ideas of the good which are interdependent with the right must also be reasonable
ideas. Thus we see that the priority of the right asks different things of the good,
depending on the context. Citizens of a liberal state must conform their conceptions of
the good to the standards of liberal justice, while ideas of the good involved in the
justification of the theory itself must meet the standards of fairness and now

reasonableness imposed by the right.

52 Rawls’ terms for the different forms of neutrality is a little misleading. He separates procedural neutrality
from neutrality of aim and neutrality of effect. Ibid. Lecture V, 5.3. And while it is true that his liberalism is
neither neutral in procedure (it puts forward substantive values) nor in effect (it ends up supporting some
forms of life over others), it is not clearly a neutrality of aim either. What liberalism purports to do is,
advance a specific set of claims, and thus it aims at instantiating them. A clearer dividing line is proposed
by Kymlicka, whereby neutrality of effect is distinguished from neutrality of justification. Rawlsian
liberalism involves justificatory neutrality, in that Rawisian states attempt to justify their powers by appeal
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With this understanding of the right and the good in hand, we can look again at
Taylor’s indictment of liberal theorists. Is it true that Rawls is “constitutionally incapable
of coming clean” about the sources of his thought? What are the sources of justice as
fairness? One answer is that the later Rawls comes clean on the fact that the source for
his theory is the public political culture of liberal democracies. But to press the question
further, in what form does this source gain expression, as a set of goods or as a
conception of the right or neither?>® We have seen that the answer to this is that justice as
fairness begins with a conceptioﬁ of the right embodying notions of both fairness and
reasonableness, since this is what the priority of the right — at the justificatory level —-
involves. Yet from these abstract notions alone, the system of liberal justice does not
follow. What is required is a set of ideas associated with the role which justice is to
serve, i.e., a set of ideas depicting the goods associated with justice; including ideas of
rationality, of the (primary) goods to be distributed, of persons and of society. These all
figure into the function of justice, and thus, they figure primarily in the construction of a
theory of justice. Rawls’ theory, and liberalism in general, is no different in these
respects. Where it purports to differ, however, is in the fact that it asks of these

fundamental ideas of the good that they meet the standards set by the conception of the

right.

to grounds that all reasonable people can accept, i.e. by appeal to neutral grounds. See Kymlicka, Will,
“Liberal Individualism and Liberal Neutrality,” Ethics, 99 (Jul. 1989), 883-905.

53 Another way of expressing the foundations of liberalism, other than as goods or as a conception of the
right is to talk of the values which liberal states aim at instantiating. William Galston’s liberalism expresses
itself along these lines, but Rawls’ theory does not. The Rawlsian opposition to this approach stems from
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PART TWO -- RAWLS ON VIRTUE

17  INTRODUCTION

Rawls has proclaimed that there are two main concepts in ethics, the right and the
good. Yet he names a third concept, namely the moral worth of persons, which plays an
important (albeit subordinate) role within justice as faimess. This concept is effectively
the idea of the virtuous person, in that Rawls defines the person of moral worth as
someone who possesses the set of broadly based properties, i.e., character traits, that
designate them as a good person.>* Moreover, this concept of virtue or moral worth is
said to be “derived” from the concepts of the right and the good.55 We have already seen
an indication of what this kind of derivation entails; in the above description of Rawls’
theory of the good, we saw that once the thin theory is introduced, parties in the original
position are able to determine the principles of justice and from these, they are able to
producé a full theory of the good, including an account of the liberal virtues. The liberal
virtues, then, are dependent upon the prior determinations of both the liberal right and the
liberal good. This is an ordering which remains constant from 7.J to PL, as we see Rawls
referring in PL to the political virtues as “tied to the principles of political justice.”>® But
exactly how and why is this connection made? The two texts answer this question in

different, although related, manners.

the aversion to building a theory from disparate elements. See his discussion of intuitionism in Rawls, TJ,
ch. 1.

34 Rawls, T, Section 66.

% Ibid. 24.

% Rawls, PL, 194.

40



1.8 VIRTUES IN 4 THEORY OF JUSTICE

Part Three of 7. has received far less commentary than Parts One and Two, yet it
is here where we must venture in order to explicate the function of the virtues within
Rawls’ system.>’ Having depicted, in Parts One and Two, his theory of justice as well as
the institutional layout for its expression, Rawls now turns his attention inward, in a
senée, and offers a discussion of moral psychology and the end goals of human affairs.
The purpose of this discussion is to enable Rawls to make a case for the stability of his
system. A theory of justice must not only provide a coherent picture of the norms of
justice, it must also give a conceptually feasible account of the characteristics and
motivations of the individuals who would be upholding those norms. Rawls defines this
dovetailing of justice and human nature as the question of stability:

One conception of justice is more stable than another if the sense of justice that it

tends to generate is stronger and more likely to override disruptive inclinations

and if the institutions it allows foster weaker impulses and temptations to act

unjustly.>
The focal points here, then, are the sense of justice, i.e., the desire to promote and act
from the principles of justice,> and the connections between this sense and one’s

conception of a good life. Every conception of justice requires its own sense of justice, in

that each gives an indication of what kinds of motivations must animate individuals in

57 On the possible causes of this neglect, Samuel Freeman writes, “There is a feeling among some of
Rawls’s commentators that the argument [of Part III] is a failure.” Added to this is the fact that Part III’s
convolutions comprise 200 pages, which come in at the end of an already long and argument-packed book.
Freeman, Samuel, “Congruence and the Good of Justice” in The Cambridge Companion to Rawls, Samuel
Freeman, ed., (Cambridge: Cambridge University Press: 2003), 277. Yet some voices have been raised in
support of the idea that Rawls’ Part III is essential to his project. See, e.g., McClennen, Edward F., “Justice
and the Problem of Stability,” Philosophy and Public Affairs, 18 (1989), 3-30; Scheffler, Samuel, “Rawls
and Utilitarianism,” in The Cambridge Companion to Rawls, 426-459.

% Rawls, 7J, 454.
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order for that system of justice to be instantiated. Yet not every conception of justice can
maintain that possessing its particular sense of justice and abiding by its dictates is
constitutive of each individual’s good. For this move to be made, we must show not
merely that a person sees justice as a good — which most certainly they do, if, that is, they
possess the requisite sense of justice — but since it is true that people have many goods
and many forces within their lives which call for their attention and, further, that it is
inevitable that some goods must be weighed against each other and that sacrifices must be
made, the issue becomes whether or not justice proves to be the weightier good, and in
this sense whether justice and goodness itself are, in fact, congruent. Rawls holds that the
more congruence between the two, the more stable the conception of justice will be.®

The actual argument Rawls makes for congruence would take us too far off track,
but within the build-up to his congruence argument we can locate Rawls’ conception of
the virtues. This build-up is comprised of two parts: in Chapter VII Rawls expounds
upon the idea of the goodness as rationality standing at the base of justice as fairness and
in Chapter VIII he explains the nature of the sense of justice required by his theory. Both
parts contain reflections on the virtues.

Starting with Chapter VII, as we saw above, the notion of the good which Rawls
employs within his system is a qualified one; it is defined as the satisfaction of rational
desire. Here in 7, Rawls works with an instrumental conception or rational choice
model of rationality, and thus, he judges that parties deciding on the conception of justice

are motivated to advance their own conceptions of the good, whatever those conceptions

% Rawls, 77, 505.
% Ibid. 567.
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may be.®’ This entails, however, that by itself, the definition of the good is too open-
ended to tell us much in particular about the virtuous person, for what will count as -
virtuous activity will always depend on prior specification of the nature of the good which
individuals seek to advance. Rawls insists that there is a way to fruitfully employ the
instrumental version of rationality, without introducing new, independent ethical notions
(i.e., without subjecting his theory to the contingencies of any particular conceptions of
the good). This is achieved through implementing the device of the Original Position
before drawing conclusions on the virtuous person. In this scenario, each party to the
contract helps determine the principles of justice, and what they decide is not a different
set of principles for each individual but a single set for all. Hence, the reciprocal nature
of justice emerges: individuals choose principles to follow on the assumption that others
will follow them as well. Moreover, Rawls asserts that what individuals will want in
particular of each other is that, ideally, they will each possess the character traits that are
conducive to activity in compliance with the principles of justice — in other words, they
will want citizens to possess a certain set of virtues.®” In this way, Rawls asserts that his
conception of rationality — with the help of the Original Position — delivers a specific
notion of moral worth; a good person in a liberal democracy turns out to be one who has
“the features of moral character that it is rational for members of a well-ordered society to
want in their associates.”®’

This, then, explains how and why the virtues are “tied” to the principles of justice.

The content of the virtues is dependent upon the choice of principles in the Original

%! Ibid. Section 25.
62 Rawls writes, “[T]he representative member of a well-ordered society will find that he wants others to
have the basic virtues, and in particular a sense of justice.” Rawls, 7, 436.

43



Position, and there is no determination of virtue prior to this choice. The character traits
which motivate a person to pursue these principles will be the virtues. And the reason for
this strict dependency is so that the system of justice can remain free of the contingencies
associated with particular conceptions of the good. Rawls holds that by his system, the
political virtues are derived independently of any ethical notions which are not already
implicated by the ideas of the thin theory of the good.64 And in this way, virtue is found
to be grounded in the two other main ethibcal concepts, the right and the good, as these
have been determined by the thin theory.

The other side to Rawls’ congruence argument, dealt with in Chapter VIII,
concerns the acquisition of a sense of justice. Rawls sketches a theory of moral learning,
complete with three distinct stages of development, and he argues that the sense of justice
which is required by justice as fairness is compatible with this theory. We may ask what
exactly is implied by this compatibility between justice as fairness and the “general facts
of moral psychology.”® Is Rawls arguing that because this sketch represents the once-
and-for-all truth about how people develop their moral faculties, its compatibility with the
sense of justice validates justice as fairness? Proving this would be an ambitious project,
to say the least. An alternative reading would have it that Rawls is attempting to describe
a particular theory of moral learning, namely, one necessitated by the scheme of justice as
fairness, and to show its connections with the sense of justice under this scheme. This
less demanding project would aim at showing what a moral psychology should look like

if, that is, justice as fairness and its required sense of justice are to be endorsed. This

 1bid. 437. )
4 Rawls, 7J, 437.
% Ibid. 462.



way, the determination of the once-and-for-all truth about moral learning is not at issue,
but rather, the argument asks the reader to accept as plausible — for the purposes of
political theory — the account of moral leafning which follows from justice as fairness.

There is textual evidence to support both readings. Relating to the more
ambitious project, we see that Rawls frames his discussion by first laying out a brief
historical characterization of the debate overlmoral learning and what he sees to be its two
main traditions, and then later, having explained his own approach, he discusses how it
embodies aspects from both traditions, thereby lending credence to his own account as a
sort of bridge between the two.%® He also appeals to the fact that his account bears
resemblance to conclusions reached by contemporary theorists of psychology such as
McDougall, Piaget and Kohlberg.®” It would seem by these points, then, that Rawls’ plan
was to show how his theory of justice is, as he describes, “in line with the principles of
moral psychology.”®®

Now, the main problem with accepting this interpretation is that it would make
Rawls’ overall argument for stability much less air-tight. Seeing as the debate over the
truths about our moral psychology is not likely to end any time soon — there is, to point
out, an array of contemporary voices challenging just such a vision of moral psychology
as Rawls has articulated, particularly its Kohlbergian variation — it would be folly for

Rawls to hinge his conclusions upon one of its many conjectured accounts.”

% Rawls, TJ, 495-96.

% Ibid. 461 n 8.

% Ibid. 456.

% See, e.g., the collection of essays devoted to the critique of Kohlberg’s theory of moral development:
Puka, Bill, ed., The Great Justice Debate — Kohlberg Criticism (New York: Garland Publishing, Inc.,
1994).
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But the text gives merit to the second interpretation as well. In one instance,
Rawls writes, “While the view of moral development to follow in [Sections] 70-72 is
designed to fit the theory of justice, | have borrowed from several sources.”’® In another,
he writes that his account of moral learning is suited “for one who understands and
accepts the contract doctrine.””’ The implication from these comments is that what
Rawls has depicted is not a theory of psychology arrived at independently of the premises
of his theory of justice, but rather, it is a picture of what his theory of justice implies or
requires of a moral psychology of democratic citizens in order for its sense of justice —
and thus its stability — to be viable.

Of the two, the second reading makes more sense, particularly since it connects
with the overall methodology Rawls has employed, whereby justification of his theory of
justice does not entail convincing the unbeliever (in this case, it would be someone who
does not accept the science of Kohlberg and the rest), but rather, it involves laying out the
conceptual framework of a theory whose initial premises are accepted by all parties to the
discussion.”” Thus, we read Rawls’ account of moral psychology as one aspect of his
overall conceptual framework, in that it explains what the moral psychology of persons

within a society based on the premises of justice as fairness looks like.”? Moreover, as we

™ Rawls, 77,461, n 8, my emphasis.

"' Ibid. 478.

2 Of justification, Rawls writes, “Ideally, to justify a conception of justice to someone is to give him a proof
of its principles from premises that we both accept, these principles having in tumn consequences that match
our considered judgments.” Ibid. 580-1.

™ In his article, “Rawls’s Moral Psychology,” Michael S. Pritchard accepts that Rawls has, in fact, confined
his discussion to how people are motivated within a well-ordered society already functioning under justice
as fairness. Yet, he argues that this narrowing of focus causes the project to lose its relevance: “What we
need to know is whether the principles of moral psychology can also explain how members of that less well-
ordered society could have acquired a sense of justice adequate to support Rawls’s ideal society. For if they
cannot, we have no reason to believe that Rawls’s ideal society is a possible society. And if that is the case,
we should have little interest in the question of how the principles of moral psychology would operate in
such a society.” Pritchard, Michael S., “Rawls’s Moral Psychology,” Southwestern Journal of Philosophy, 8
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will see below, this reading also matches up with Rawls’ considerations on moral
psychology in PL.

For our purposes, then, accepting this reading implies that regardless of the
empirical veracity of Rawls’ theory of moral psychology, the ideas contained within it —
including those on virtue — are intended by Rawls to be compatible with and required by
the theory of justice as a whole. To summarize, the psychology consists of a series of
three stages of moral development, and each stage stands as an expression of a separate
psychological law or principle. The overall focus of the stages and their corresponding
laws is to emphasize the idea of reciprocity which grounds our motivational make-up.
Rawls calls this reciprocity a “deep psychological fact” in that it stands as the foundation
for all our actions with respect to social cooperation.”* This is evidenced by Réwls’
characterization of the three stages to moral development. At the first stage, people are
said to start out with a morality of authority, whereby the motivation to obey ethical
norms stems from a love and trust of the rule-makers (most often one’s parents). At this
stage, the child does not rationally understand the grounds for the rules that he or she
follows but accepts them because of the status of the rule-makers. Second is the morality
of association, whereby ethical norms are determined by the different groups and
associations to which the person belongs, such as one’s school, company, sports team,
etc. Here, the motivation to obey stems from a connectedness or “fellow feeling”
between oneself and other members of the group. The individual develops the skills not

only to interpret the structures and aims of the various associations but also to learn their

(1977), 62. This line of critique seems to have force. To take another tack, why else would one flesh out a
picture of moral psychology if not to try to gain support by the plausibility of its vision?
" Rawls, TJ, 494-5.
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particular role (and its corresponding duties) within these structures.” Finally, the
individual is said to reach the morality of principles; here, one learns that society as a
whole is guided by a set of principles — in this case, they are the principles chosen in the
Original Position.” The individual realizes that he or she benefits from these principles,
as do others in society, and thereby is motivated to follow society’s norms for the sole
reason that the norms themselves are right and just.”’ With this particular motivation, we
reach the sense of justice which Rawls’ theory of psychology has been trying to uncover
and account for.

Rawls argues that the sense of justice developed under the morality of principles
is essential for the creation of social stability. And his argument can be summed up as
saying that, as a societal glue, the morality of principles has characteristics that the other
two kinds of motivations (simplified, they are trust and fellow-feeling) do not, namely,

universality and constancy. Rawls writes, “While every citizen is a friend to some

75 Rawls states that these kinds of skills are “quite complex,” in that they involve seeing structures from
many different views at once, as well as the “art of perceiving the person of others, that is, the art of
discerning their beliefs, intentions, and feelings.” Ibid. 468-9. We will see that these comments find their
parallel in the virtue-theorists’ emphasis on the high level of sophistication involved in the art of employing
Aristotelian phronesis within moral contexts.

76 Rawls, 7, 473.

77 This may be a weak spot in Rawls’ theory. He relies on a benefits-based explanation of the motivation to
respect the laws of justice: “We develop a desire to apply and to act upon the principles of justice once we
realize how social arrangements answering to them have promoted our good and that of those with whom
we are affiliated. In due course we come to appreciate the ideal of just human cooperation.” Ibid. 474. Yet,
what this process engenders is not a respect for principles of justice because they are just, rather, it
engenders a respect for principles because of what one (and those who one cares for) can gain from having
these principles in place. Later, Rawls tries to fill in this gap by adding that desiring justice is related to
both our natural desire to love mankind as well as the expression of our natures as free and equal rational
beings. Ibid. 476. Nonetheless, the greater weight is put upon the reciprocal advantage which justice brings.
See Ibid. Section 75. As it stands, this may represent an accurate portrayal of our psychological
development with respect to justice but it shrinks Rawls’ theory from three stages to two: at the second
stage, individuals are already motivated to comply with the principles of justice, and this motivation is
based on their concern for themselves and those they care for. This does not change by the benefits-based
account of the morality of principles, and thus there seems to be no marked development from stage two to
stage three. For a critique of Rawls’ reciprocity-based explanation for the development of the sense of
Jjustice, see Pritchard, “Rawls’s Moral Psychology.”
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citizens, no citizen is a friend to all,” and thus, societies must look to public principles of
justice to bind citizens together.”® As well, he asserts that being led by feelings of trust
and friendship towards particular people or members of specific associations is an
enterprise fraught with all the contingencies that make up person-to-person relationships.
By the morality of principles, however, the right itself is the focus, and thus, “our moral
sentiments display an independence from the accidental circumstances of our world.””
There are a couple of ways in which Rawls’ psychological theory embodies a
conception of the virtues. One is that each stage is said to be connected to its own set of
virtues, in that for each kind of morality, there are characteristic ways of being in accord
(as well as discord) with its standards. The authority stage contains the virtues of
obedience, humility, and fidelity towards authoritative persons.*® The associative stage
involves the virtues of cooperation, such as fairness, fidelity, trust, integrity, and
impartiality. And finally, the virtues of the principle stage are benevolence, empathy,
and humility.¥? The question arises, then, whether the virtues of the earlier stages of
development are left behind once that stage has passed, or whether they continue to be
crucial to the morality of a later stage. Rawls’ answer is that since the last stage of
development involves an understanding of the prominence of the principles of justice,
and since these principles organize the (political) morality of the society as a whole, what
individuals learn at this stage is that all prior moral notions are now subsumed and find

their place within the system of principles. Thus, the virtues of earlier stages are still

™ Rawls, 77, 474.
™ Ibid. 475.

8 Ibid. 466.

8 Ibid. 472.

82 Ibid. 478-9.
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relevant, but now, they are seen to cohere within the overall structure of morality.83 Does
this mean that the virtues of the last stage become the most important ones? Rawls does
not say, but we can guess that since these virtues are the ones required to intuit and be
motivated by the principles of justice (as well as by the overall moral structure they
imply), these are the most crucial virtues of Rawls’ scheme. Without them, a full grasp of
one’s moral situation is impossible.

From Rawls’ account of moral psychology, we also learn that morality at its
highest stage is not based upon a conception of virtue, but rather, it stems from a set of
principles. This we were already told, of course, in a point-blank fashion earlier on in the
book. There, Rawls defined the virtues as, “sentiments, that is, related families of
dispositions and propensities regulated by a higher-order desire, in this case a desire to act
from the corresponding moral principles.”®* But now we see the psychological roots of
this configuration. The middle stage of moral development is the associative stage. But,
another way of putting it is to say that this stage is the stage of virtue. For here,
individuals are not merely guided by the structure of rules established by each association
or institution; they are guided by the norms and ideals attributable to the different stations
or roles within each structure. What this means is that at this second stage, individuals
strive to take up specific roles and to play them well, i.e., they are moti;'ated to be a
certain kind of person and to excel as that type.*> This form of morality is a virtue-based

form: “[O]ne learns the virtues of a good student and classmate, and the ideals of a good

8 Rawls writes, “The virtues of the other moralities receive their explanation and justification within the
larger scheme; and their respective claims are adjusted by the priorities assigned by the more
comprehensive conception.” Rawls, 7J, 478.

$ Ibid. 192.

% Of the moral ideals that orient this stage, Rawls writes, “The content of these ideals is given by the
various conceptions of a good wife and husband, a good friend and citizen, and so on.” Rawls, 7/, 468.
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sport and companion.”®

And moreover, since at this point we are only at the middle
stage in moral development, this pattern of morality is meant to be surpassed. One is
meant to realize that all association norms are ultimately grounded in and derived from a
system of principles, and thus the sets of virtues within these associations also find their
grounding in this system of principles. As stated above, Rawls claims that the moral
notions from the earlier stages are not discarded; they find their place within the greater
structure. And thus, the virtues of the middle stage also have their place in the final
picture. But in terms of order of derivation and order of significance, it is clear that

Rawls’ theory accords to the morality of principles, not to the morality of virtues, the

highest and most advanced status.

Now that we have an idea of what constitutes Rawls’ theory of the virtues, we
may ask why must it be so? In other words, why is it that Rawls’ psychological theory —
and thus his theory of morality in general — hold that the most complete form of moral
experience is grounded in principles and not in virtues?

Looking first at Rawls’ account of moral sentiment, we see that he classifies
sentiments and feelings as either moral or natural. And according to a person’s most
complete moral ﬁamework (according to the morality of principles), what differentiates
the two is that the moral ones invoke a rising up of feelings — for example, the feeling of
guilt — due to one’s accepting or denying specific moral virtues. But importantly, he
describes these virtues as themselves defined by their corresponding moral principles.®’

This shows the chain of development in the psychological production of feelings and

% Ibid. 468.
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attitudes. But now we may ask, what, according to Rawls, do moral principles add to the
mix which is so crucial to the emergence of moral sentiment? Put another way, what is
missing from the virtues themselves which requires that they be subsumed under a
framework of principles? Rawls gives an indication of his response within his discussion
of the virtues of integrity; he writes,
Now of course the virtues of integrity are virtues, and among the excellences of
free persons. Yet while necessary, they are not sufficient; for their definition
allows for most any content: a tyrant might display these attributes to a high
degree ... It is impossible to construct a moral view from these virtues alone;
being virtues of form they are in a sense secondary. But joined to the appropriate
conception of justice, one that allows for autonomy and objectivity correctly
understood, they come into their own.®®
What this quotation tells us is that for Rawls the virtues characteristically possess an
inherent variability; they provide the form which, of necessity, requires a content for its
substantiality.89 This content is provided by a set of principles which removes the
contingency attributable to virtue on its own.
In addition, we learn from Rawls’ account of moral psychology that he sees this
account as representative of the contractarian position on these issues. He writes,
But for one who understands and accepts the contract doctrine, the sentiment of
justice is not a different desire from that to act on principles that rational
individuals would consent to in an initial situation which gives everyone equal
representation as a moral person.”

In other words, what people agree to within a contract situation is a set of principles, not a

set of virtues, and this set must be the starting point for all ensuing determinations of a

% Rawls, 7J, Section 73.

% Ibid. 519-20. -

% One could argue that in this particular quotation, Rawls is not speaking of virtue in general but only the
virtues of integrity (which he depicts as truthfulness, sincerity, lucidity, commitment, and authenticity). This
may be the case, but his point here seems to be reflected in much of what he says about the virtues, namely,
that on their own, they do not possess the “independence from the accidental circumstances of our world”
that Rawls believes a moral imperative must claim. Ibid. 475.
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(political) morality.”" Hence, the virtues must also be dependent upon the prior
determination of principles within the contract situation.

Thus, both the character of the virtues themselves (as form rather than content)
and the nature of his own approach to a theory of justice (the contract approach) have led
Rawls towards his particular vision. What is more, if one accepts the above reading of
the status of Rawls’ theory of moral psychology (whereby this theory is seen as co-
extensive with his conception of justice as a whole), the results of his work in this area
must be deemed essential to the conceptual structure of his theory as a whole. And since
one of the results from the theory of moral psychology is a conception of the virtues, the
conclusion to be drawn is that by Rawls’ account, this picture of the virtues is not merely
rooted in his view of moral psychology, but rather, it is a necessary element within the
conceptual framework of justice as fairness. In other words, if Rawls’ conception of
justiée is to work as a conceptual structure, then the virtues must be understood in the .

above fashion.

19  VIRTUES IN POLITICAL LIBERALISM

Just as in 7U, the virtues make their main impact in PL within Rawls’ account of
stability. The difference is, of course, that Rawls begins the new book by stating that the
main problem with his theory as presented in 7J concemns this very matter of stability. He
intends, moreover, to replace the account from 7J with one that meets the standards of

legitimacy which emerge due to recognition of the fact of reasonable pluralism. Our

90 o -

Ibid. 478.
*! In Chapter Five, it will be argued that on this point concerning the starting point of the contractual
scenario, Amy Gutmann’s approach contrasts with Rawls’ articulation.
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concern here, moreover, will be with the effect that this change has upon Rawls’
conception of the virtues. And it will turn out that despite its new emphasis on legitimacy
— and despite its pared down theory of moral psychology — PL not only maintains the
vision of the virtues from 7J but it also clarifies the role that the virtues play within the
structure of justice as fairness. The following discussion will concentrate on three aspects
of PL: the argument for the overlapping consensus, the moral psychology, and the
political ideas of the good. The aim will be to show how each aspect contributes to the

Rawlsian conception of virtue.

1.10 THE OVERLAPPING CONSENSUS

Rawls’ replacement for the congruence argument is his notion of an overlapping
consensus. In a pluralist society, no single comprehensive doctrine has the assent of all,
and thus, the basis for the society’s conception of justice cannot come from any one such
doctrine. Instead, Rawls proposes the following: within the value framework of every
reasonable individual are two separable elements; one is the group of ideas that make up
one’s comprehensive doctrine and its account of the good, and the other is the set of ideas
that make up an account of public morality, or in other words, a conception of justice.
Rawls claims, moreover, that in a well-ordered society, while the first element varies
from person to person, the second element does not. The second element’s connection to
the specifics of one’s comprehensive scheme are unique to the person, but by itself, it is a

singular framework for justice by which public political action takes plac:e.92 Such a

%2 Rawls refers to the overlapping consensus as a “module, an essential constituent part, that in different
ways fits into and can be supported by various reasonable comprehensive doctrines that endure in the
society regulated by it.” Rawls, PL, 144-5.
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framework is called an overlapping consensus.” Now, Rawls asserts that social stability
depends upon achieving an overlapping consensus on a particular political conception of
justice.>® This is, therefore, the test for any theory of justice; it must be able to “gain the
support of reasonable doctrines” and serve as the basis for an overlapping consensus.”

In depicting how justice as fairness is able to serve as the basis for an overlapping
consensus, Rawls answers a series of possible objections.  The virtues play a role in two
of his responses, both of which focus on the virtues of cooperation, such as tolerance,
reasonableness and faimess. One objection concerns a potential conflict between the
values that the political conception (the focus of the overlapping consensus) expresses
and other values that citizens may hold (be they religious values, ethical values, etc.)

How is it, the question goes, that the values of the political conception can outweigh these
other values? Rawls’ answer is that within a well-ordered society, the virtues of
cooperation will be active within the populace, because these are the virtues that “make a
constitutional regime possible.” And hence, any ideals that citizens propose which go
against the values expressed by the conception of justice and its associated virtues will

normally be outweighed, since these basic values are what make the public arena possible

in the first place.”

% Ibid. 38.

% Note that when Rawls speaks of social stability, he has a particular idea in mind. His concern is less with
the practical realities of putting a set of institutions into place within a specific country, but rather, he is
concerned with the conceptual stability of the theory of liberal justice. Such a theory is unstable when its
elements do not function together, e.g., when its reasoning for the use of force in matters such as state
implementation of laws and prohibitions does not meet the standards set by its own account of the
legitimate use of force. Social stability, then, means the stability of the conception of justice which a society
is following. See Rawls’ clarification, Ibid. 142-3. For a reading of Rawls along these lines, see Hill,
Thomas E., Jr.’s “The Stability Problem in Political Liberalism,” Pacific Philosophical Quarterly, 75
(1994), 333-52.

% Rawls, PL, 65.

% Rawls, PL, 157.

55



What we learn from this argument is that the virtues of cooperation are integral to
the success of the project of liberal justice in that they help sustain a society’s conception
of justice.”” The more politically cooperative its citizens are, the more they will act in
support of those political institutions which aid in maintaining a cooperative social
setting; in other words, they will maintain the standards of equality concerning rights and
freedoms in the face of conflicting views.

The other objection which broaches the topic of the virtues is that the overlapping
consensus is a utopian ideal, rather than a realistic construction. Is an overlapping
consensus a real possibility? And, more to the point, is Rawls’ own theory, justice as
fairness, able to become the focus of an overlapping consensus?®® Answering these
questions will involve not merely showing how people are able to adapt to justice as
fairness - i.e., how justice as fairness can mesh with the other parts of each individual’s
conception of the good — but also explaining how this development is a legitimate one,
according to liberal standards.”

Rawls explains the possibility of an overlapping consensus as involving three
stages of development. First, he explains how a society operating under justice as
fairness as a modus vivendi can be transformed into a society in which citizens willingly
recognize and accept the principles of justice under which they find themselves (this is

called a constitutional consensus). And second, he explains how a constitutional

%7 Rawls writes that they constitute part of a society’s political capital in that they are “built up slowly over
time and depend not only on existing political and social institutions (themselves slowly built up), but also
on citizens’ experience as a whole and their knowledge of the past. Again, like capital, these virtues
depreciate, as it were, and must be constantly renewed by being reaffirmed and acted from in the present.”
Ibid. 157, n. 23.

% See Ibid. Section 6 of Lecture IV for this objection.

% In his “Reply to Habermas,” Rawis clarifies the relationship between justice and the issue of legitimacy.
PL, 427-29.
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consensus becomes an overlapping consensus, involving the further enrichment of both
the conception of justice (extending it to include ideas about society and the person) as
well as citizens’ bonds to this conception. Thus, the development is from a state wherein
citizens’ conceptions of the good do not involve the conception of justice as fairness,
except in an indirect, prudential way, through a middle state of constitutional consensus,
and on to one where citizens hold justice as fairness to be an integral component of their
own (possibly comprehensive) conception of the good.

Rawls appeals to many different ideas in order to explain how a society advances
along this route, two of which are vital. By the first one, a modus vivendi can change into
a constitutional consensus because, through their political activities, citizens learn to use
the skills of public reasoning and, consequently, develop an appreciation for public
reasoning — in effect, they develop the virtues of public reasoning and cooperation.
Second, a constitutional consensus can become an overlapping consensus since in their
public dealings with each other, citizens need to expand the public language of reasoning
to include more and more elements within society (such as an account of what the good
for people involves, for example), and this expanded account amounts to an overlapping
consensus on the public conception of justice. From this, we see that justice as fairness
requires the development of certain virtues, for states cannot advance to a constitutional
consensus (and then on to an overlapping consensus) without their citizens taking on the
habits and character traits necessary for competent public reasoning. And thus, in
general, Rawls’ argument for the overlapping consensus establisﬁés the ‘functior‘l of the |

virtues as crucial to developing and maintaining social stability.
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1.11 - MORAL PSYCHOLOGY

This process of creating a stable society under justice as fairness cannot occur at
any cost; rather, it must be brought about in conformity with liberal standards of
legitimacy. And Rawls ensures that this is the case by appeal to his account of moral
psychology. In other words, he is explicit that the reason why he feels that the above
claims about how people and societies will develop are themselves valid is that he sees
them to be grounded by an acceptable (reasonable) account of moral psychology.'®
Notably, the elements of this psychology are spelled out in a much more brief manner
than in 7J. Rawls asserts that citizens have the capacity to develop and pursue both a
conception of the good and a sense of justice. And these two moral powers come with
their own presuppositions concerning human motivation. Concerning the conception of
the good, the main presupposition is that a person can view the moral principles which
guide their actions as one aspect of a larger framework (such as a conception of the good
or a comprehensive doctrine) and further, that they can be motivated to act upon the
account given by the conception of the good and its larger framework. This requires that
people possess both object-based desires (i.e., desires for certain states of affairs) and
principle-based and conception-based desil"es.101 Concerning the sense of justice, the
main presupposition is that when people know that others are acting in accordance with
the standards of justice, they themselves feel inclined to have trust and confidence in

102

other people and in the standards and institutions of justice. "~ This implies that

100 Rawls, PL, 163.
191 1hid. 82-86.
192 Rawls, PL, 86.
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reciprocity is necessary in order for citizens to cultivate and to be motivated by their sense
of justice.103

As mentioned, this is a significantly abbreviated account of psychology. The
question arises as to whether this account was meant as a replacement for the more
elaborate depiction in 7.J or whether the elaborate depiction applies. It seems tempting to
regard Rawls’ discussion of moral psychology in 7/ as irrelevant within the context of his
new approach. For one thing, Rawls’ plan was to replace the old account of stability with
a new one, and thus, it would seem that the whole of the argument in Part III of 7,
including the theory of psychology, is left behind. For another thing, PL s psychology
must be “political” and therefore cannot be based upon contentious claims from the
natural sciences (as was 7.’s theory).

This temptation should be resisted, however. While PL draws no associations
with Kohlberg, etc., it nevertheless refers the reader at several places to the conclusions of
Chapter 8 of 7J.'® As well, it should be emphasized that the argument for congruence
and the account of the development of a sense of justice (the moral psychology) are
separate matters. And importantly, it was the former more than the latter that ran afoul of
the new standards of political liberalism, through its appeal to the Kantian Interpretation

of justice as fairness.'®

193 This reciprocity comes through in Rawls’ statement that “if other persons with evident intention strive to
do their part in just or fair arrangements, citizens tend to develop trust and confidence in them,; this trust and
confidence becomes stronger and more complete as the success of cooperative arrangements is sustained
over a longer time...” Ibid. 86.

1% See, e.g., Ibid. Ixii and 142-3,n 9.

195 For this link with the Kantian Interpretation, see, e.g., Rawls, T, 572. For related interpretations of
Rawls’ moral psychology, see Barry, Brian, “John Rawls and the Search for Stability,” Ethics, 105 (Jul.
1995), 886-7; Freeman, Samuel, “Political Liberalism and the Possibility of a Just Democratic
Constitution,” Chicago-Kent Law Review, 69 (1994), 639.
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Further, it can be argued that the conception of moral psychology presented in PL
has a similar thrust to that of 7J. The focus on principle and conception-based desires in
PL is an attempt at explaining that citizens can be motivated to act upon the principles of
justice contained within the larger conception of justice as faimess. This was also the
focus of Rawls’ depiction of three stages to morality in 7/ (the authority, association, and
principle-based moralities), with the only difference being that in 7.J there was not yet a
concern for distinguishing conceptions from principles (a nuance required by the response
to the problem of lekgitimacy).106 As well, though it does not propose psychological laws
as did 7, we find that the backbone of those aforementioned laws, namely, the idea of
reciprocity, is again featured prominently in PL’s psychology.

Thus, rather than view the account of moral psychology in PL as a replacement for
that of 7J, it seems more in keeping with Rawls’ plan to see the two accounts as
complementary. In PL, Rawls has equipped citizens with more or less the same
psychological propensities as in 7., with the difference being that the concern for

107 Now, what the

legitimacy has prompted further qualification on this psychology.
above tells us about virtue within Rawls’ theory is that even in its “political” form, justice
as fairness asserts a certain relationship between virtues and principles. Citizens are

deemed to derive their motivation for justice not from mere accordance with virtue but

instead from a set of principles of justice which are themselves the ground for notions of

19 A further parallel is that whereas in 7 Rawls attributes the deficiencies of the earlier two forms of
morality to the fact that they are based on contingencies (parental laws, association customs, etc.), in PL he
speaks of how object-based desires — those that do not figure into the morality of liberal justice — as
governed by contingencies such as custom and habit. Rawls, PL, 84.

197 Another aspect of Rawls’ theory that has been augmented in PL is the conception of the reasonable, and
within this is the idea of the reasonable person. This characterization of the reasonable person might also be
counted as part of the theory of moral psychology. But it is less an account of how people tend to behave
than an account of the moral framework within which all citizens in a well-ordered society operate.
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the virtues. And by PL, citizens are now characterized by the ability to see these
principles as themselves contained within a larger conceptual framework. The order of
dependence is thus established: citizens are psychologically predisposed to view their
conception of justice as foundational; out of this conception of justice emerges a set of
principles; and from these principles are derived a set of virtues. Once again, then, we
see that this particular relationship between virtues and principles is key to the

articulation of a coherent — and now legitimate — conception of justice.

1.12 POLITICAL IDEAS OF THE GOOD

In reorienting his project to face the challenge of reasonable pluralism, Rawls has
had to clarify the role played by the liberal ideas of the good within the scheme of justice
as fairness. As we have seen, this involves specifying that these ideas are shared by
citizens regarded as free and equal and that they do not presuppose a fully — or partially —

comprehensive doctrine.'®

These political, neutral ideas of the good are important for

' the articulation of Rawls’ theory of justice, since they provide substantive content for the

normative theory without betraying the liberal standards of legitimacy. In Lecture V of

PL, Rawls presents these ideas of the good, and one of them is the idea of the political

virtues. As we shall see, the adjustments brought about by the challenge of pluralism

serve to further specify the function of the virtues within Rawls’ theory. Rawls writes,
Even though political liberalism seeks common ground and is neutral in aim, it is

important to emphasize that it may still affirm the superiority of certain forms of
moral character and encourage certain moral virtues.'”

18 Rawls, PL, 176.
199 1hid. 194,
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The virtues which Rawls speaks of here are, again, the virtues of fair social cooperation
such as civility, tolerance, reasonableness, and fairness. And the reason why this
emphasis does not contravene liberal neutrality is that these virtues are needed to
“complement” the conception of justice; because they are necessary for the development
and sustenance of the political sphere, they are essential to the stability of the society and,

£ In other words, a state does

therefore, to the stability of the conception of justice itsel
not become perfectionist (does not force a particular comprehensive doctrine on its
citizens) by working to engender the liberal virtues in its citizenry, since the justification
for the virtues stems from the need to instantiate and maintain the principles and

institutions of justice, and these principles and institutions have received prior

justification via the Original Position.

10 pawls, PL, 194-5.
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1.13 COMMENTARY ON RAWLS AND VIRTUE

Overall, the account of virtue in PL makes the argument that the virtues are
required to sustain and stabilize liberal justice. This claim is supported by two separate
yet related assertions. One noted directly above says that this appeal to stability is
acceptable because it does not sully the liberal claim to neutrality. The other, from
further above, looks to the theory of moral psychology and says that engendering the
virtues required for social stability (specifically, for the overlapping consensus) is not
unreasonable, since a reasonable moral psychology has it that citizens are naturally
inclined to recognize and be motivated by a conception of justice and to understand the
connection between this conception and the principles (and their corresponding virtues)
which instantiate that conception. In other words, it is not unreasonable for a state to
advocate that its citizens develop the virtues of cooperation because this kind of
development does not go against citizens’ own psychological tendencies and common
sense.

Both arguments work together to help legitimize Rawls’ emphasis on the
virtues.''! But importantly, it is this overall focus on the value of the virtues as a societal
glue that gives the characterization of the virtues in PL a different tenor than that of 7J.
To be sure; both texts are concerned with the issue of stability, yet they seem to handle its
connection to the virtues in different ways. T.J starts with justice as fairness and its thin

theory of the good, and from this it derives an account of the sense of justice and its

" These two arguments for the legitimacy of the liberal virtues are reflections of the two questions by
which Rawls addresses the issue of stability. According to Rawls, the first question asks about the
acquisition of a sense of justice and it is answered by the account of moral psychology; the second one asks
whether the particular conception of justice can be the focus of an overlapping consensus. See Rawls, PL,
Lecture IV, Section 2, entitled, “The Question of Stability.”
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assocfated virtues. It then argues that this sense of justice is, in fact, strong enough to
create a stable liberal society, and it does this both via the congruence argument and also
by judging the adequacy of the moral psychology which grounds the sense of justice
under justice as fairness.'? Effectively, then, both the sense of justice and the liberal
virtues are derived and known before the question of stability is broached.

PL seems to work in the opposite direction. It asks what is needed in order for
legitimate stability to be reached, and it supplies the answer in the form of the
overlapping consensus. It then lays out the features of this type of consensus and the
requirements necessary for it to come into existence. As we have seen, one of these
requirements is the development of the virtues of cooperation and public reasoning.
Thus, the virtues in PL appear to be accounted for not through direct derivation from the
framework of justice as fairness but more so from the account of the necessities of
(legitimate) stability.

We can ask whether or not there really is a shift in argumentative emphasis
between the two texts. On the one hand, it might not be so, since Rawls’ goal in PL is to
articulate a conception of liberal legitimacy, and a main step to that end is to address the
question of stability; thus, it stands to reason that any discussion of the virtues would
focus on stability. Such a slant may not necessarily represent Rawls’ overall position on
the virtues but merely his concern in PL. Further, the depiction of the virtues as

stabilizers was also present in 7.J where the virtues were said to “serve to bind a

"2 In Theory of Justice, Rawls judges this adequacy by comparing the psychological laws connected to
utilitarianism’s account of justice to the laws arrived at by justice as faimess. See 7.J, Section 76 on
“Relative Stability.”
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community of persons together.”113 So, the emphasis on stability in Political Liberalism
may not be all that unrepresentative of Rawls’ position.

On the other hand, it is plain that 7./ argues that for people in a well-ordered
society having the virtues is both rational and good. And the reason for this is not
because they are stabilizing but because they are, directly, the normally effective desires
to act upon the principles of the right. In this way, the link betWem the virtues and the
fundamentals of justice as fairness is an internal and direct one, rather than the seemingly
external and indirect connection established by the argument for stability in PL.

There is evidence to support both interpretations. But instead of having to choose,
it might be best to conclude that the virtues receive somewhat uneven treatment in the
two texts, with the emphasis in 77 being more on direct derivation, while in PL it is more
on justification via the case for stability. In any case, the matter seems a small note
within Rawlsian interpretation. The larger concern becomes apparent when we broaden
our focus beyond Rawls and see how these two ways of emphasizing (or arguing for) the
liberal virtues are representative of two different approaches to conceiving of liberalism

and its foundations.

In an illuminating paper entitled, “The Misfortunes of Virtue,” J.B. Schneewind
provides a response to the complaint, issued by a rising tide of contemporary theorists,
that virtue and the virtues have received ill-treatment at the hands of modernity and its
moral theorists.''* SchneeWind charts the course taken by virtue in the works of natural

law thinkers such as Grotius and Pufendorf as well as in the ethical theories of Hume,

13 Rawls, TJ, 192.

65



Smith, and Kant. He shows how the modern perspective views law and justice to be the
substance of morality, leaving virtue in a subordinate role as the disposition to follow the
established law. Moreover, Schneewind argues that this became the fate of virtue not due
to accidental or even purposeful neglect but because of both the nature of modern times
as well as the nature of virtue itself. He writes,

If we ask why the project of the Groatians was to establish a law-like code of

morals, the answer must be that they took the central difficulties of life to be those

arising from disagreement — disagreement involving nations, religious sects,

parties to legal disputes, and ordinary people trying to make a living in busy

commercial societies.'’ -
If this is modernity’s state of affairs, Schneewind argues, then the virtues are ill-suited to
the task at hand. By Aristotle’s conception, for example, there are no set criteria to
determine who is virtuous and who is not. And Aristotle gives no indication what to do if
two virtuous people have differing opinions on a moral matter. These things may have
been less of a problem in times where, by the prevailing class structure, the superiority of
some over others was assumed. But this kind of disagreement has centre stage in modern,
multicultural, egalitarian states, and hence, an approach to morality which cannot provide
strong guidelines for conflict resolution is, by Schneewind’s account, wholly ineffective
and inappropriate.

The strengths and weaknesses of the virtues will be discussed in a later chapter,
. but for now, we can note the consonance between the depiction by Schneewind and the
conception of the virtues arrived at through Rawls’ texts. We saw that Rawls’ focus on

the priority of the right over the good is premised on the need to articulate a set of rules

for justice which are uncontaminated by arbitrariness and contingency. The virtues,

1" Schneewind, J.B., “The Misfortunes of Virtue,” Ethics, 101, 1 (Oct. 1990), 42-63.
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Rawls insists, possess an inherent variability and thus they cannot serve as foundational
elements within the right. We also discussed Rawls’ concern for the liberal ideal of
legitimacy, which insists that, in the face of prevailing, reasonable pluralism (i.e., in the
face of the kind of disagreement described by Schneewind), standards of justice cannot be
based on one particular conception of the good but must be “political” in nature. As ideas
of the good, then, the virtues cannot stand on their own as independent grounds for
justice; rather, their substance and their meaning must be derivative, in the sense that the
liberal virtues must find their justification in their supportive role. And further, we have
seen how Rawls’ theory of justice leans upon a moral psychology which stresses the
predisposition to be motivated by moral principles and moral conceptions, over and
above all inclinations to follow the virtue-based standards dictated by associative groups.

Thus Schneewind’s depiction is well-mirrored in Rawls’ work. This is not
surprising, of course, since Rawls’ subject matter, liberalism, represents modernity’s
ethics within the domain of social justice. The point of bringing out this parallel is,
rather, to set the stage for the investigation which will take place in the later chapters of
the present work. In particular, the issue to be raised is this: if Rawls’ assumptions about
the nature of the virtues are of a piece with those modern moral theorists such as Grotius
and Pufendorf, then the critiques issued by contemporary virtue ethicists must be relevant
to Rawls’ work as well. What aspects, then, of these critiques are valid? And how would
they affect the articulation of not only Rawls’ theory but of liberal theory in general?

Moreover, answering these questions is crucial to judging the merits of the work offered

115 Schneewind, “The Misfortunes of Virtue,” 61.
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by those liberal theorists — such as Galston and Macedo — whose aim has been to

reinterpret liberalism by emphasizing the liberal virtues.

Through its carefully laid out structure, Rawls’ theory provides a clear picture of
how and why misfortune has fallen upon virtue. But from another angle, it also gives an
indication of how liberal theory might be altered if the virtues were to be given a more
prominent and fundamental status. The difference in emphasis, discovered above,
between TJ’s and PL’s treatments of virtue reaches effectively toward two distinct
approaches to articulating liberalism’s foundations.

By one approach, liberalism is a theory of justice, most often depicted in
contractarian terms. It provides an account of the standards of justice by appeal to a
contract device — such as the Original Position — and it therefore also provides details on
what makes such a contract a legitimate one. Liberal legitimacy, as we have seen,
involves some version of the idea that all citizens regarded as free and equal should be
able to endorse the contract, based on their own common human reason. But people
cannot all endorse one and the same conception of the good life, so instead, what they
agree to is a set of rules establishing the greatest freedom possible for living diverse and
self-chosen lives. Followingly, this also means that people agree to do whatever is
necessary to maintain the rules and institutions of justice, including the inculcation of
civic virtues in the state’s citizens.

By another approach, liberalism is a vision of society and of how citizens should
ideally comport themselves towards one another. It originates in the idea that people

should treat each other with the respect that is due to those who are one’s equals and it
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formulates a set of principles of justice based upon this idea. Thus, this is a picture of
how people should be within liberal societies, and so, it also implies that a conception of
the liberal virtues is pivotal to the articulation of the liberal vision.

We have seen that the Rawls of PL stresses the first approach, whereby the virtues
are viewed as instrumental to the liberal cause. The second approach, while certainly not
representative of Rawls’ position in any of his works, has more in common with the
theory of TJ. There, we found that the connection between the virtues and the liberal
conception of justice was depicted as more of an internal one. Thus, Rawls’ 7. gives a
hint of what a more “virtue-centred” liberalism might look like. But how much further
can a theory go towards giving the virtues this kind of intrinsic and privileged role before
it effectively forfeits its status as a /iberal theory? The distinction between liberalism and
civic republicanism comes to the fore with this question, and hence, this issue will be
broached in Chapter Six.

Liberal theorists of the virtues have not taken notice of the difference between
these two approaches to the virtues. It is a crucial one, however, for the reason that it
outlines the challenges faced by those wishing to create a more virtue-inspired version of

liberalism.
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Chapter 2 — Stephen Macedo

This chapter discusses the account of the virtues presented by Stephen Macedo.
A prominent voice for a virtue-inspired version of liberalism, Macedo has theorized that
societies can acknowledge the “transformative” nature of the liberal civic virtues while
remaining strongly committed to liberal conceptions of justice and freedom. Macedo’s
approach is important for our concerns since he advocates a non-instrumental ‘reading of
the liberal virtues. Moreover, because Macedo ultimately aligns his theory with Rawls’
political liberalism, his theory will provide some indication of how Rawlsian liberalism

might be extended to accommodate the idea that the virtues are central to the liberal

program.

2.1  MACEDO AND THE COMMUNITARIAN CRITIQUE

Macedo’s liberal perspective on the virtues has been formulated over the past two
decades and, as per the tenor of the times in the late 1980°s and 1990’s, his argument
took as its launching point a reply to communitarian critics of so-called liberal neutrality.
In response to those who have claimed that liberalism lacks the inner resources to present
a positive conception of community, Macedo has aimed at defending a “liberalism with

’,1

spine.”’ Macedo’s work offers a passionate defence, attesting to the influence and
pervasiveness of the vision of the moral life delivered by the liberal political conception

of justice. He writes,

! Macedo, Stephen, “Liberal Civic Education and Religious Fundamentalism: The Case of God v. John
Rawls?” Ethics, 105 (Apr. 1995), 470.
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We must reject [Michael] Sandel’s suggestion that justice ‘speaks to that which
distinguishes’ persons whereas an independent conception of the good ‘connects’
them to one another. It is wrong to assume that only conceptions of the good can
furnish persons with common ends capable of constituting people’s character and |
binding them to one another. Justice furnishes liberal citizens with ends capable
of imparting a deep and noble unity to liberal community.2
Macedo’s work joins with others in defending liberalism against communitarian
critiques, but it also carves out its own niche within the liberal spectrum of conceptions of
liberalism’s foundational ideals through its critique of diversity-based conceptions of
liberalism. Over the last few decades, theorists from a wide range of standpoints —
liberals, libertarians, multiculturalists, and feminists, to name some — have advocated the
politics of difference and diversity. Macedo asserts that in the rush to champion social
variety in matters of cultural lifestyle and conceptions of the good, these theorists have
neglected the values that are held in common. He asserts that not all forms of diversity
are acceptable and that even proponents of difference support a vision of society which
excludes, for example, racists, sexists, and homophobes.> What gets overlooked by
proponents of diversity are the values and agreed-upon standards which provide the
setting in which ideals like diversity find expression. Tolerant liberal societies emerge
from, and depend upon, strong and stable civic communities, embodying liberal values
and liberal virtues, as a pre-requisite for the existence of such goods as difference and
diversity.* Hence, the securing of this kind of civic community must be given due

importance within political practice and, moreover, an account of the liberal virtues

assumes a vital role within liberal political theory.

2 Macedo, Liberal Virtues, 270-71.
3 Macedo, Diversity and Distrust, 26.
4 Ibid. 27.
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2.2 THE LIBERAL VIRTUES
Macedo begins his book, Liberal Virtues — Citizenship, Virtue, and Community in
Liberal Constitutionalism, with the question, “Can liberal society support an ideal of

»5 The answer he

human flourishing, a set of liberal virtues, and a vision of community?
provides is that while liberal justice — the system of laws and institutions that instantiate
constitutional rights and freedoms — does not dem.and that citizens adopt the liberal
account of virtue and human flourishing as their sole moral orientation, there is
nonetheless a distinctly liberal set of goods, virtues, and conceptions of excellence that
will, inevitably, flourish within truly liberal societies. Macedo’s account begins with the
idea of public justification, which he takes to be the comerstone of the liberal approach to
social justice. “The application of power should be accompanied with reasons that all

reasonable people should be able to accept.”®

All public action must, therefore, be
grounded in public reasonableness and, thus, actors within the liberal political ring need
to be able to deliver their concerns to their fellow citizens in terms accessible and
reasonably acceptable to all. From this Macedo concludes that impartiality, self-critical
reflection, the capacity to 'sympathize with others, and the ability to accept progress all
become important virtues for liberal citizens.” He stresses the openness that is reflective
of the liberal character, an openness to differing viewpoints, lifestyles, and cultures, as
well as a willingness to allow for changes in one’s own values and approaches to life, all
in order to meet the challenges offered by life in a distinctively liberal society.

Moreover, since these aptitudes and virtues are required for successful public action, the

better one embodies these virtues, the better goes one’s public and, consequently, private

3 Macedo, Liberal Virtues, 7.
¢ Ibid. 41.
" Ibid. 267-69.
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lives. Macedo argues that the liberal virtues are both civic and personal in nature, in that
not only do citizens need them to perform their public roles adequately, but they also live
more flourishing lives through the development of these virtues.®

Here, then, the virtues are cast as having both instrumental and intrinsic value for
citizens of liberal states. On the one hand, Macedo is emphatic that functioning political
institutions require the active support of their members, and so liberal institutions require
~ citizens to carry out their bolitical duties in a distinctly liberal way, by respecting the
standards of reasonableness, public justification, and so on whenever necessary. For the
good of the state, people must adopt liberal attitudes when acting politically, and this
means that the liberal virtues must have primacy of place within a citizen’s dispositional
make-up. “A liberal society could not be well ordered in which personal friendships,
regional attachments, or group memberships typically took priority over respect for
liberal rights.”9 Here, then, Macedo justifies the inculcation of liberal virtues (via civic
education programs, for example) by appealing to their instrumental worth for
functioning liberal states.

But, Macedo also supports an intrinsic reading of the liberal virtues. He writes,
“Public justification is not a means only but also an end in itself: being a self-critical
reason-giver is the best way of being a liberal and a good way (liberals must suppose) of
living a life.”!® Thus, the liberal virtues are not merely useful to attain the pre-established

ends of liberal justice; they are also good in themselves, in that those who embody them

8 Macedo adds that there are virtues that correspond to the various duties performed by citizens occupying
positions within the three branches of government; thus, there are specifically judicial virtues (such as
impartiality), legislative virtues (such as traits of sympathy and cooperation), and executive virtues (such as
gerseverance and vigilance). Macedo, Liberal Virtues, 275-76.

Ibid. 56.
19 Macedo, Liberal Virtues, 59.
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are living their lives more excellently than those who do not have them. Evidently, these
are strong words for a liberal, since the bread and butter of liberal theory has always been
the distinction, in some form or other, between the public and private realms of morality;
citjzens can have their own ideas about the good life in general, they can worship their
own gods and have their own faiths, just as long as the laws and rules of conduct are
observed within the public realm. However, Macedo’s insistence that a life is more
successful with the liberal virtues than without them effectively shrinks the divide
between public and private, with controversial results. This feature of Macedo’s
approach has been duly noted by commentators on Macedo’s work, and we will discuss
their criticisms shortly. For the moment, however, we can summarize our results so far
by stating that for Macedo the prime evidence that liberalism is not just a theory of justice
but is also a conception of the goods and goals of a community is found in the ideals and
virtues that are taken up by citizens of liberal states. The liberal virtues are implicit
within the theory and practice of liberal justice, such that liberal societies can be
characterized by their promotion of critical self-reflection, autonomy, reasonableness, and
openness to change. Citizens are taught to embody these virtues in their public lives, but
also, they come to accept that these traits are inherently worthwhile and that they are

constitutive of the good life and not just the good polity.

2.3  CIVIC LIBERALISM VERSUS POLITICAL LIBERALISM
In making its case for the depth and pervasiveness of liberal morality, Macedo’s
Liberal Virtues takes issue with Rawls’ program of political liberalism. While he agrees

that faced with the fact of reasonable pluralism, liberal states must appeal to principles
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that all reasonable citizens can accept, Macedo nonetheless disapproves of Rawls’ refusal
to connect liberal principles with wider, more comprehensive conceptions of life, virtue,
and character. He writes that liberal principles do not “stay on the surface” but are
deeply embedded in citizens’ perspectives on life in general — and for good reason, too,
since in order to function well, states require that liberal principles are regulative of all
interactions between citizens. “Liberalism requires not merely an overlapping consensus
but a consensus that practically overrides all competing values.”!

But since the publication of Liberal Virtues, Macedo has reversed and recanted
his claims concerning Rawls’ political liberalism. Whether due to further exploration or
to received criticism, Macedo’s new argument has advocated a Rawlsian stance on public
morality and the legitimacy of public authority. In articles and in his book, Diversity and
Distrust — Cultural Education in a Multicultural Democracy, Macedo has positioned his
theory within the social contract tradition, as political, not comprehensive, and as
recognizing Rawls’ “burdens of judgment” within pluralist societies.'> Gone is much
(but not all) of the rhetoric which trumpeted the liberal virtues as inherently good for
human flourishing and which required that all of a citizen’s activities and values be
reflective of the standards set by liberal principles of justice.” Instead, Macedo asserts
that the political approach marks a preferred third way of justifying a conception of

justice: it forgoes the deeply partisan nature of the comprehensive approach yet it does

not construe liberal society as structured by a mere modus vivendi between citizens.

"'"Macedo, Liberal Virtues, 53.

12 The phrase “burdens of judgment” refers to intractable disagreements within the political realm. See
Rawls, Political Liberalism, 54-8.

13 1 assert that much of the rhetoric of human flourishing is gone, since some remains. Here is Macedo
describing the development of his approach, post-Liberal Virtues: “I would continue to hold to what I have
said in previous works about liberalism as a way of life or regime. I would now more clearly circumscribe
the direct authority of the state, allowing it to promote autonomy and critical thinking in politics but not in,
e.g., religion.” Macedo, “Liberal Civic Education,” n 39.
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Instead, the political approach allows for the articulation of a substantive theory of
political morality which is nonetheless acceptable to all reasonable citizens. Moreover,
Macedo sees this substantive theory as containing a strong defence of the liberal virtues>’.
role within liberal society and the legitimacy of their inculcation within society’s
citizenry.14

Still, we may ask how closely Macedo’s new account mirrors that presented by
Rawls. As we have seen, Rawls’ poliﬁcal liberalism asserts that liberalism does, after all,
embody a moral vision and that it has far-reaching ramifications concerning the kind of
society that will support liberal justice and the kinds of conceptions of the good that are
compatible with liberal principles. Further, Rawls insists that the effects of justice as
fairness are legitimate because they are products of a political conception rather than a
comprehensive doctrine.

Macedo’s representation of political liberalism connects with this picture, in that
he sees liberal principles as justifying a moral vision with far-reaching effects and he sees
the legitimacy of these effects as hinging upon the political status of the claims, i.e., upon
the fact that they do not represent claims about truth as a whole but only concern civic
ends.!” Yet, at the same time, Macedo calls his theory “civic liberalism” since his theory
(in contrast with Rawls’) emphasizes “the importance of the wider civic life of liberal

»16 Macedo’s aim

democracy in practice, as well as liberalism’s educative ambitions.
here, it seems, is to counter the contention that denying a comprehensive backing for

liberal principles entails a restriction on the normative force of these principles. “We

4 See Macedo, Diversity and Distrust, ch. 7; Macedo, “Liberal Civic Education.”

" Ibid. ch. 7.

' Ibid. 169. Macedo nevertheless maintains that his approach stands as a defence of the “practical promise”
of Rawls’ political liberalism. Macedo, “Liberal Civic Education,” 473.
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should avoid the common tendency to underdescribe the pattern of life that is promoted
by even a circumscribed political liberalism.”"’

Is this in keeping with Rawls’ own approach, or is there a marked theoretical
change brought about by Macedo’s move to civic liberalism? And further, how could it
be possible to have a political liberalism which included an account of the virtues as
somehow intrinsically valuable?

Starting with the second question, it does seem paradoxical to have a theory
Which states on the one hand that all principles of liberal justice must be freestanding (in
other words, independent of comprehensive doctrines) but on the other hand asserts that
the liberal virtues can be deep-seated values concerning what life is all about. However,
we can glean a response from Macedo’s claims about the political nature of his program.
Firstly, Macedo states that the legitimacy of liberal principles does not rest on a
comprehensive doctrine, but that this nonetheless does not preclude liberal theorists from
invoking deep-seated values about parts of the moral truth. Macedo writes,

Any liberalism assumes a certain range of answers to many ultimate questions,

and political liberals assert that the values supporting the liberal settlement —

individual freedom, tolerance and respect for social diversity, and so forth —

override competing sets of values. 18
At first glance, this, too, seems strange, since both Macedo and Rawls hold that Kantian
and Millian brands of liberalism, for example, are clearly comprehensive; yet, is it not the
case that these theories also address only parts of the moral truth? Since Millian
individualism does not represent the whole truth — in the way that, say, Christianity

purports to do — why is it comprehensive while Macedo’s answers to “ultimate questions”

are not?

17 Macedo, Diversity and Distrust, 181.
' bid. 213.
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Here, we need to bring in a second claim about political conceptions, namely, that
they are invoked solely with reference to public, political concerns. Macedo sees the
. invocation of the ideal of toleration, for instance, to be political, not comprehensive,
when the purpose is “strictly civil,” i.e., when the ends for which toleration is invoked are
such things as “securing the equal enjoyment of a broad array of freedoms, establishing
democratic institutions, and providing a basic social safety net.”!® The difference
between this and the comprehensive doctrine of, say, Millian individualism is that the
latter is promoted because of its worth and value for the overall lives of rational people,
while the political liberal invokes freedoms because of their value to citizens of liberal
states in their political capacity only. In Rawls’ terminology, the difference between
comprehensive and political programs lies not in their subject matter but in their scope,
i.e., in the range of subjects that are addressed by the theory.?°

This has the appearance of a real distinction, but does it really make sense? What
would it mean to refer to personal autonomy as a justification for a certain public decree
but to invoke it only for civil purposes? Are not all references supporting public decrees
invoked for civil purposes? The line is fine, here, but it exists. The point is that political
liberalism effectively argues, “For the sake of our political purposes, we will assume that
personal autonomy is a value and a good that should be supported by our laws and
institutions.” This “for the sake of”” asks us to recognize the role that certain ideals play
within our system of justice, without requiring that we accept these ideals to be true

and/or effective for all spheres of life. This way, all those participating in liberal politics

19 Macedo, Diversity and Distrust, 170.
2 Rawls, Political Liberalism, 175.
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can appeal to deep-seated, shared political ideals, while at the same time participants can
remain faithful to other private commitments within the non-political spheres of life.!
This is the rationale behind political liberalism, and it is the rationale for
Macedo’s asserting that the liberal virtues can be invoked as essential to the liberal way
of life while nonetheless maintaining the non-comprehensive status of this assertion.
Thus, at this stage in our investigation, Macedo’s discussions of the liberal virtues
inherent to political liberalism seem legitimate, in that although they have the appearance
of being dependent upon a comprehensive doctrine, their invocation for concerns specific
to liberal justice — and not for concerns beyond this realm — gives them their “political”

status.

24  CRITIQUE OF MACEDO’S POLITICAL LIBERALISM

To return to our other hesitation about Macedo’s program of the liberal virtues,
we asked whether Macedo’s theory stays true to Rawls’ own account and, thus, whether
Rawls’ theory really necessitates the strong, invasive conception of liberal morality that
Macedo has envisioned. One critic, William Galston, writes that it does not.?* Galston
sees Rawls’ political program as maintaining the separation between public and private
by asserting that the idea of public reason — and, thus, the requirement that citizens
invoke only values and reasons that can be accepted by other reasonable people — is
restricted to discussions of the basic structure of society and not to social life in general.

And Galston claims that Macedo’s theory, by requiring people’s deepest convictions to

21 For Rawls’ account of the political, see Lecture V, Section 1, in Rawls, Political Liberalism and also
Rawls, John, “The Idea of Public Reason Revisited,” in The Law of Peoples — with “The Idea of Public
Reason Revisited” (Cambridge, Mass.: Harvard University Press, 1999), 140-48.

22 Galston, William, review of Stephen Macedo’s Diversity and Distrust, in Ethics, 112, 2 (Jan. 2002), 386-
391.
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come in line with liberal norms, violates this public/private separation. For this reason,
Galston asserts that “Macedo is a totalist while Rawls is not.”*

Looking to Rawls’ own discussions of the matter, it i§ difficult to determine
whether or not Galston is on the mark. It is true that Rawls stipulates that the idea of
public reason does not apply to all public, political discussion but only to a limited range:
to the discourse of judges, government officials, and caﬁdidates for public office.?*
Ne;/ertheless, he also asserts that the average citizen should, ideally, be guided by public
reason when making political decisions — such as voting for candidates for office. Rawls
writes,

When firm and widespread, the disposition of citizens to view themselves as ideal

legislators, and to repudiate government officials and candidates for public office

who violate public reason, is one of the political and social roots of democracy,
and is vital to its enduring strength and vigor.”’
Thus, as is often the case with reading Rawls, different passages of text can stand in
tension with each other, and it can be difficult to determine from his words alone what
the true implications of his theory might be. So, in lieu of textual interpretation, we
should look to the theory of justice as fairness itself and ask whether or not it could
conceivably call for the robust moral program that Macedo has brought forward.

The place to look within the theory of justice as faimess concerns the question of
stability because here is where the virtues, as we saw in the last chapter, are discussed
and their promotion justified. On this matter, there does seem to be a note of distinction

between Rawls’ and Macedo’s theories. Macedo is convinced that the health of the

liberal state depends upon its ability to “turn people’s deepest convictions — including

23 Galston, review of Macedo’s Diversity and Distrust, 388.
2 Rawls, “The Idea of Public Reason Revisited,” 133-4.
% Ibid. 135-6.
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their religious beliefs — in directions that are congruent with the ways of a liberal
republic.”*® But the stability requirement of Rawls’ justice as fairness has a subtly
different connotation. Rawls writes,
The point, then, is that the problem of stability is not that of bringing others who
reject a conception to share it, or to act in accordance with it, by workable
sanctions, if necessary, as if the task were to find ways to impose that conception
once we are convinced it is sound. Rather, justice as fairness is not reasonable in
the first place unless in a suitable way it can win its support by addressing each
citizen’s reason, as explained within its own framework.?’
By “within its own framework,” Rawls means to refer to the argument from the original
position, whereby parties to the contract determine the stability needs of the principles of
justice; in other words, the parties determine the sense of justice that is needed to support
justice as fairness.”® This differs from Macedo’s concerns in that, for Rawls, the question
of stability is more a conceptual matter, concerning the internal coherence of the idea of
justice as fairness, rather than an empirical matter of how to maintain a healthy liberal
state.?’ But for Macedo, the latter is the focus, in that his concern is with actual citizens
rather than hypothetical parties to the contract and how their moral perspectives,
including their virtues, need to be aligned with liberal morality. His book, Diversity and
Distrust, for example, details the development of the American public school system and
how it has served to ensure political stability through its inculcation of liberal virtues.>

We can make a second point concerning Macedo’s appropriation of political

liberalism, one which bears more centrally on the issue of liberal virtue. We have seen

26 Macedo, Diversity and Distrust, 43.

2 Rawls, Political Liberalism, 143.

28 For Rawls’ specification on reason “within its own framework,” see Ibid. Lecture IV, n 10.

% For a clear discussion of this distinction and how it features within Rawls’ justice as fairness, see Hill,
“The Stability Problem,” 333-352.

30 Galston also notes that Macedo’s justification for his liberal program is “empirical rather than
theoretical.” He does not make this point to disconnect Macedo from Rawls, however, but to contend that
Macedo’s argument suffers from a lack of strong empirical evidence in its favour and thus remains
unsubstantiated. Galston, review of Macedo’s Diversity and Distrust, 389.
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that the way to interpret the claim that liberals can invoke ideas of the good while
nonetheless remaining “political” is to say that their invocation of, say, the good of
autonomy is made “for the sake” of our civil interests; this is to say that while autonomy
may or may not truly be a good, for the purposes of our political conception of justice we
must assume that it is a good, because our system of justice operates under that
assumption. In a like manner, for example, Rawls proposes a conception of the citizen as
possessing two moral powers, a capacity for a sense of justice and a capacity for a
conception of the good.*! These powers are not asserted as actually inherent in every
person, nor are they asserted as the “true” conception of what a citizen should be. Rather,
the two capacities are to serve an integral role in allowing the liberal theorist to arrive at a
set of principles of justice. The purpose of Rawls’ conception of the citizen, then, is to
fill in the details and to help provide the conceptual foundation necessary for the
development of his principles of justice. Thus, Rawls’ picture of the citizen as possessing
these two powers is more of a theoretical device than a prescription for actual societies.
But what of Macedo’s conception of the citizen? He claims that it is political, yet if it
truly were, it too should be more of a theoretical device than a prescription for liberal
citizenship. And in Macedo’s hands, it takes shape as the latter. For instance, Macedo
supports Rawls’ conception of public reasonableness, and he describes how this
conception is characterized by the citizen’s commitment to two basic virtues: the
willingness to abide by fair terms of cooperation and the willingness to acknowledge the
fact of reasonable pluralism.>> But in Macedo’s argument, there is no recognition of the

theoretical status of Rawls’ conception of reasonableness. Instead, the two basic virtues

3 Rawls, Political Liberalism, 19.
32 Macedo, Diversity and Distrust, 171.
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articulate the image of actual citizenship which Macedo’s program for civic education
aims to engender. In other words, in Macedo’s hands, Rawls’ ideas become the image
guiding the process by which liberal states should, “mold people in a manner that helps
ensure that liberal freedom is what they want.”*?

Thus, Macedo’s attempt to bring his conception of the liberal virtues under the
wing of political liberalism is suspect because his use of Rawls’ terminology is more a
case of adaptation than adoption. It is important to state, however, that the suggestion
above in regard to Rawls’ theory is not that the program of political liberalism is merely a
theoretical construct, without real-world application. The point is that this application
must come after the fruits of the theory — i.e., the principles of justice — are produced and
not beforehand. Hence, the conceptions of liberal virtue that political liberalism
prescribes are not to be found in the machinery of the theory itself but in the terms set for
the (real-world) establishment of the principles of justice.*

All this has implications not just for our estimation of Macedo’s argument but
also for our understanding of how the virtues fit within Rawls’ political liberalism.
Macedo’s attempt to assert that political liberalism offers more than a merely
instrumental conception of the virtues does not seem to work. The ideas about
citizenship contained within Rawls’ lead-up to his principles of justice cannot be directly
invoked and advocated in actual societies; what is available is the set of political virtues
required for the instantiation of these principles within actual states — virtues, we have

seen, that are justified via their instrumental value for the stable liberal state. Political

33 Ibid. 15; Macedo’s emphasis.
34 Rawls describes this order of derivation in Political Liberalism, 207.

83



liberalism, it seems, is constitutively organized to promote the liberal virtues as

instrumentally valuable.

2.5  CRITIQUE OF MACEDO’S VIRTUE-BASED LIBERALISM

But now, while it may be true that Macedo’s civic liberalism may be out of line
with Rawls’ political liberalism, this may not spell the end for Macedo’s conception. It is
possible that his virtue-inspired civic liberalism can stand on its own, as something other
than a political conception. Thus, leaving aside the question of whether we should label
his theory political or comprehensive, the question we can still ask is whether or not
Macedo’s arguments are persuasive and his conclusions acceptable. Here, however,
Macedo’s work has drawn strong criticism from liberals who reject fundamental
assumptions behind his argument as well as the conclusions produced. We have already
mentioned Galston’s reproach; another is provided by Richard Flathman who argues that
Macedo misses the basic point and driving force behind liberalism, namely, the fact that
“pluralism in the sense of an ideology that not only tolerates but welcomes variety and
difference is essential to the felicity (as Hobbes called it) of the members of the
society.” If pluralism and diversity are the engines driving liberalism, then Macedo’s
push for the development of citizens who share a common morality and a common set of
virtues is bound to seem anti-liberal.

In Macedo’s defence, though, are these the driving forces behi.nd liberalism? Is it
not possible to legitimately conceive of liberalism in a way different from Flathman and

Galston’s valourization of diversity? It seems purposeless to attempt to adjudicate this

35 Flathman, Richard, “It All Depends ... on How One Understands Liberalism — A Brief Response to
Stephen Macedo,” Political Theory, 26, 1 (Feb. 1998), 81-84.
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tug of war between those liberals who favour diversity and pluralism as the key to the
liberal program and those who favour an ideal of collective commitment to a core of
liberal values.*® Fortunately, our concerns are fixed on the less daunting task of
evaluating Macedo’s account of the liberal virtues. On this matter, the criticisms of
Macedo’s theory are telling, in that they reveal a reluctance on the part of liberals to
accept a robust program for civic education in the virtues. One reason for this, we have
seen, is that liberals like Galston and Flathman oppose the homogenizing effect of such a
program. But another reason stems from the claim that the liberal virtues outlined by
Macedo are just not suited to do the job of uniting a community. In his review of Liberal
Virtues, John Tomasi describes Macedo’s program as totalitarian and monolithic,
asserting that communities are not founded upon the liberal virtues that Macedo outlines
but upon norms and values expressed within the distinctly non-political spheres of
society, namely, those of cultural, ethnic, and historical groupings.’’ “Macedo assumes
that the liberal virtues are the human virtues. They are not.”*® Moreover, Tomasi recoils
from the image of a society dominated by Macedo’s virtues of openness and rigorous
self-examination; life in such a society would be “disorienting to the simple and
objectionable to the devout; people’s allegiances turn out to be weak and attenuated; their
personalities, superficial and self-absorbed.”>® This is an attack distinct from that
launched by Galston and Flathman, since theirs was less a critique of the particular

virtues that Macedo proposes than a claim that Macedo’s civic program is not justified by

36 See Galston’s essay, “Two Concepts of Liberalism,” wherein he distinguishes between autonomy-based
liberalism and diversity-based liberalism. “Two Concepts of Liberalism,” Ethics, 105 (Apr. 1995), 516-
534,

37 John Tomasi, review essay of Stephen Macedo’s Liberal Virtues: Citizenship, Virtue, and Community in
Liberal Constitutionalism, in Ethics, 102, 2 (Jan. 1992), 397-99.

% Ibid. 398.

* Ibid. 398.
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liberal norms. But here, Tomasi is asserting a distinction between community-sustaining
virtues and polity-supporting virtues. The claim is not that Macedo’s liberal virtues are
of no use to liberal societies, rather it is that their purpose is served solely within the
political realm. The liberal virtues, then, are conceived by Tomasi as instrumental to the
ends served by liberal justice, yet they cannot and should not be made to play a more
deep-seated, intrinsic role within people’s lives. The public/private distinction needs to
be maintained so that those virtues which are supportive of communities can do their job.

Tomasi’s assertions raise the question of the relationship between communities
and the liberal virtues. The thought alluded to here is that while the liberal virtues can be
characterized by ideals such as impartiality, critical reflection, and openness, the
community-sustaining virtues are ones based on other ideals, such as those of
commitment, faithfulness, and conventionality. If this is truly the nature of communities,
then Macedo and other liberals are misguided in attempting to speak of liberal morality
and liberal communities. And, if this is truly the nature of the liberal virtues, then
Macedo and others are also incorrect in assuming that these virtues can or should play
anything other than an instrumental role in citizen’s lives.

But what is the nature of a virtue? Is it such a thing that, as Macedo insists,
connects deeply with one’s character, or is it something that can “stay on the surface,” to
be employed when needed and left idle when unnecessary? Further, is it the case that
two conflicting sets of virtues — such as the virtues of commitment, faithfulness, and
conventionality and the virtues of impartiality, critical reflection, and openness — cannot

reside in the same person? If so, then Macedo is right to claim that in order to maintain a
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functioning liberal state, the liberal virtues must be able to override other virtues and
other commitments.

It is obvious that these types of questions need to be addressed before drawing
any firm conclusions on the legitimacy of Macedo’s project and, hence, on the legitimacy
of the attempt to create a non-instrumental account of the liberal virtues. In the following
chapter, we will move on to examine Galston’s approach. Thus, the above questions will
have to wait until Chapter 5, when we have a chance to fully explore these and other

questions about the nature of the virtues.
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Chapter 3 - William Galston

This chapter will discuss William Galston’s account of the liberal virtues. It will
be argued that although his brand of comprehensive liberalism purports to establish a
conception of the virtues which stands distinct from that assumed under Rawlsian
liberalism, the differences between the two accounts turns out to be marginal. Galston’s
approach does, however, raise the question of the extent to which a conception of the
virtues can be other than that conceived by Rawls and Macedo yet nonetheless remain

distinct from the approach to political morality known as civic republicanism.

3.1  GALSTON AND LIBERAL PERFECTIONISM

William Galston’s work on the subject of the liberal virtues, culminating in his
Liberal Purposes in 1991, articulates a vision of how liberalism begins with a substantive
account of the good. Attempt can be made, he claims, to justify the liberal state via two
different strategies: one which appeals to the importance of a distinctively liberal way of
life and the other which attempts to avoid any and all such appeals by remaining neutral
on the question of the good life. Galston argues that the latter project is a failed one, -
since it not only misunderstands the historical bases for liberalism’s emergence — for
example, by ignoring the Lockean requirement for group commitment to the ideal of
toleration — but also, Galston argues, neutrality theorists themselves unavoidably

presuppose and appeal to a tacit account of the good, containing at least three essential
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ideas of the good: goodness as life, purposiveness, and rationality.' Every political
community is built upon certain ideals, Galston claims, and the liberal community is no
different. He writes,

The modern liberal state is best understood as energized by a distinctive ensemble

of public purposes that guide liberal public policy, shape liberal justice, require

the practice of liberal virtues, and rest on a liberal public culture.”

Yet Galston’s appeal to ideas of the good is delivered in full awareness of the
necessity of avoiding what he (and most liberals) take to be the illegitimacies inherent in
perfectionist positions, such as those of strong republicanism and communitarianism. As
defined by John Rawls, perfectionist theories base their conclusions about justice on a
particular way of conceiving the good, namely, one which looks toward ideas of human
excellence as the basis for making decisions about justice.’ According to Rawls, this
approach is flawed, not merely because of the imprecision and uncertainty involved in
articulating ideals of this sort,* but moreover because perfectionism infringes upon a
person’s liberty to choose his or her own conceptions of excellence, rather than having
them forced upoh them by the state.’> Galston agrees with Rawls’ characterization of (as
well as his opposition to) strong perfectionism and he claims that liberalism’s
commitments to individual rights, freedoms and diversity will limit the extent to which
the liberal account of the good can legitimately constrain the life choices available to

citizens. Platonic or Aristotelian perfectionism, Galston writes, is too restrictive of our

! Galston, William, Liberal Purposes, ch. 4.

2 Ibid. 3.

3 See, e.g., Rawls, 4 Theory of Justice, Section 50.

* For Rawls, ideals of excellence would include religious and metaphysical beliefs about life in general, as
well as views on what counts as excellence in the arts and sciences. See Ibid., Section 50.

* Ibid. 328-9.
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freedom and, hence, liberalism must produce a more “open-ended” and “thinner” account
of the good.®

But then, if neither neutrality nor strong perfectionism is acceptable to Galston,
how does he characterize the middle ground between the two? Galston calls his pathway
“minimal perfectionism,” in that it offers both an account of the good and a healthy
respect for liberal rights and freedoms. His argument for minimal perfectionism hinges
on the distinction between “conduct-oriented” and “opportunity-oriented” approaches to
pdlitical theory and public policy.” As these labels imply, the former focuses on
normative claims which identify certain ways of acting as either good, valuable, etc. (e.g.,
“farming is good,” “currency trading is bad”), whereas the latter concerns claims at the
broader level of functionality, i.e., it concerns the different functions with which citizens
may be involved and the ways in which social institutions may be designed to help or to
hinder the opportunities for citizens to perform well within these functions. Thus, for
example, the normative claim that skills of rationality are good may be traced to, and
grounded in, the idea that such skills aid people in performing well and realizing their
goals. The liberal account of the good, Galston claims, is arrived at via this approach. It
focuses upon the needs and capabilities that citizens require in order to achieve their
visions of the good life, whatever these visions are.

Here, Galston sees his approach to be of a piece with the line of argument made

popular in recent years by writers such as Amartya Sen and Martha Nussbaum.® This

¢ Galston, Liberal Purposes, 177.

7 Ibid. 177-80.

8 See, e.g., Sen, Amartya, “Well-being, Agency and Freedom: the Dewey Lectures 1984,” Journal of
Philosophy, 82, 4 (Apr. 1985); Nussbaum, Martha, “Nature, Function, and Capability: Aristotle on Political
Distribution,” Oxford Studies in Political Thought, suppl., 1 (1988), 145-84.
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argument focuses on functionality and capability, the claim being that the primary
concern of normative political theory should not be that of ensuring just distributions of
goods, but rather, its first focus should be with increasing or enhancing citizens’ abilities
to lead good, full, human lives. Shifting focus in this way, these authors assert, requires
that we make some substantive claims concerning what exactly constitutes a good human
life — in other words, what are the functional requirements of an excellent life? The
proponents of this approach to political theorizing assert that it is neither relativistic nor
too abstract. Nussbaum, for example, argues that her functionalist approach is non-
relative and objective, in that it invokes claims that appeal to any and all ways of human
living (such as the idea that all humans are social animals by nature), and also, that it is
“non-detached” in that it refers to actual empirical facts about the conditions of human
lives.” For Nussbaum, highlighting the spheres of functionality and drawing conclusions
on what kinds of capabilities people require in order to achieve good functioning in these
spheres does the job of isolating common “nuclei of experience” which stand as valid,
cross-cultural designations of what counts as important in a good life.'” Moreover,
Nussbaum argues that by focusing on the capabilities that people require for good
functioning serves to produce a “thick, vague theory of the good” which, in turn, can

stand as the normative foundation for a theory of social justice."’

® Nussbaum, “Nature, Function, and Capability,” 174. For Nussbaum’s listing of the primary human
capabilities, see Nussbaum, Martha, “Non-Relative Virtues: An Aristotelian Approach,” Midwest Studies in
Philosophy, X111, Peter A. French, Theodore E. Uehling Jr. and Howard K. Wettstein, eds., (Notre Dame,
Indiana: University of Notre Dame Press, 1988), 48-49; as well as Nussbaum, Martha, Women and Human
Development: The Capabilities Approach (Cambridge: Cambridge University Press, 2000), 78-80.

19 Nussbaum, “Non-Relative Virtues,” 49.

! Martha Nussbaum, “Human Functioning and Social Justice: In Defense of Aristotelian Essentialism,”
Political Theory, 20 (1992), 202-46.
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Galston’s claim is that his theory of the liberal good adopts this functionalist
strategy as well. And his implication is that taking this functionalist stance will help to
distinguish his minimally perfectionist theory from the neutralist approach offered by
Rawls. But, the relationship between the functionalist argument and Rawlsian liberalism
is not straightforward. For example, in articulating his capabilities thesis, Sen has stood
in opposition to what he calls the commodity fetishism inherent in Rawls’ attempt to base
justice upon a conception of primary goods.'? Yet, Nussbaum has explicitly linked her
own capabilities thesis with both Sen’s approach and Rawls’ political liberalism."* The
two camps are not easily separable, it seems, and consequently, Galston’s relationship to
Rawls’ liberalism is also not without its complexities. The next section will address this

relationship.

3.2  GALSTON, RAWLS, AND THE FUNCTIONALIST THESIS

One path towards triangulating this relationship between Galston, Rawls, and the
functionalist argument begins by noting two different ways in which theories of justice
may disagree about the good. They may disagree about the kinds of goods that are
deemed most crucial to an understanding of justice, and they may also disagree on the

matter of what stage within the justificatory apparatus the account of the good will be

12 Sen, Amartya, “Equality of What?” in Equal Freedom — selected Tanner Lectures on Human Values,
Stephen Darwall, ed., (Ann Arbor: University of Michigan Press, 1995), 307-330. It should be noted that
Nussbaum also makes this critique of Rawls; see her “Aristotelian Social Democracy,” in Liberalism and
the Good, R. Bruce Douglass, Gerald M. Mara, and Henry S. Richardson, eds., (London: Routledge, 1990),
227.

13 For Nussbaum’s stated connection to Sen, see Nussbaum, “Nature, Function, and Capability”; for her
connection to Rawls, see Nussbaum, Martha, “The Good as Discipline, the Good as Freedom,” in Ethics of
Consumption: The Good Life, Justice, and Global Stewardship, David Crocker and Toby Linden, eds.,
(Lanham, Maryland.: Rowman & Littlefield, 1997), 312-411; Nussbaum, Women and Human Development,
pp. 11-15.
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employed. Galston’s intimation is that in both ways, his own position, resting on
functionalist premises, departs from Rawls’. On the first matter, he sees the kind of good
that Rawls speaks of to be of the wrong sort: Galston sees Rawls to be concerned with the
distribution of “primary goods” which portray the good as merely a means to be used to
one’s advantage, whereas Galston’s own conception presents the good as a set of ends
which liberal citizens (and their societies) judge to be worthy of pursuing.'"* On the
second matter, Galston’s assertion is that where his theory articulates the ideas of the
good which come in at the foundational stage of liberal justice - the ideas which orient
and structure the whole liberal project - he maintains that Rawls’ theory, being a
neutralist conception of justice, drastically limits the impact which an account of the good
can have at the foundational stage of a theory of justice. The good, by Rawls’ account,
has only a “thin” characterization at the foundational level, whereas the full account of
the liberal good arrives only after the principles of justice have been determined.'® By
contrast, Galston would have it tilat the functionalist approach is more accurate and
acceptable than Rawls’ on both matters, since first, it judges these goods to be
constitutive of the ends of life and not merely the means, and second, it fleshes out an
explicit picture of the good towards which liberal societies are fundamentally structured
Yet, because of the changes in Rawls’ position, from 4 Theory of Justice to
Political Liberalism, when assessing Rawls’ contribution to the on-going dialogue about
the liberal good, one must be at pains to point out which Rawls one is addressing. We

cannot fault Galston for missteps in his depictions of the “later” Rawls, since Galston’s

' Galston, Liberal Purposes, 169-170.
15 See, e.g., Rawls, “The Priority of Right and Ideas of the Good”, Lecture V in Political Liberalism.
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Liberal Purposes was written two years prior to the publication of Political Liberalism."®
But for clarity’s sake, it is important to note the changes made in Rawls’ theory that
effectively bring his position much closer to that of the functionalists, including Galston.
Rawls himself does not dwell upon this particular association, yet he does give evidence
in its favour. For one thing, Rawls’ newer account makes explicit reference to the
critique from Sen concerning the primary goods, and he assures the reader of his accord
with Sen on this point, saying that his catalogue of primary goods does, in fact, reflect a
concern for the capabilities of citizens, since its aim is “to restore citizens to their proper
role as normal cooperating members of society.”” Further, Rawls’ theory moves closer
to functionalism in that, in Political Liberalism, emphasis is placed upon the role played
by justice in realizing each citizen’s two moral powers, namely, the capacity to act from a
sense of justice and the capacity to form conceptions of the good. These two powers,
moreover, are characterized in the language of functionality: they are assumed to be
characteristic of all citizens, regardless of their particular conceptions of the good life. All
citizens are said to possess these two powers, and political theory must take these features
as the starting points for deliberation on the role and purpose of social justice.'®

Rawls’ argument thus becomes at one with the functionalist line on both of the
above ways of talking about the good. First, the kind of good Rawls depicts is one that

speaks of capabilities, not just means, and second, the stage at which a functionalist

16 Although much of Rawls’ later theory was known to Galston at the time via Rawls’ Dewey Lectures (See
Rawls, “Kantian Constructivism in Moral Theory™) as well as through unpublished (at the time) papers on
subjects to be featured prominently in Political Liberalism, such as political constructivism, the domain of
the political, and overlapping consensus. See, e.g., Galston, Liberal Purposes, ch. 2,n 7 and nl12.

17 Rawls, Political Liberalism, 186. This claim that primary goods (in either their A Theory of Justice or
Political Liberalism expressions) are concerned with capabilities seems intuitively valid as well; for, how
else to explain primary goods such as rights, liberties, and opportunities than as goods affecting people’s
capabilities as citizens?
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characterization of the good (as framed by the two moral powers) comes into play is the
ground floor.

In fact, Rawls’ revised theory not bnly starts with such claims, it also defends
them in a manner similar to that proposed by other functionalists. As shown above with
reference to Nussbaum, part of the attractiveness of the functionalist position stems from
the claim that its account of the good is traceable to empirical assessments (to common
“nuclei of experience”), and further, that this imparts an objectivity to the conclusions
reached by the functionalist method. In a parallel manner, Rawls, too, has become
explicit in his contention that the ideas grounding his conception of justice are traceable
to the public culture within democratic societies!® and that the account of primary goods
is “based on objective features of citizens’ social circumstances open to view.”?® In these
ways, then, Rawls’ later position stands of a piece with the functionalist procedure.

Now, the legitimacy of Rawls’ move towards this functionalist line is an
interesting matter on its own, yet for our concerns what it signifies is that the appeal on
Galston’s part to functionalism does not, on its own, serve to distance his theory of justice
from Rawls’. What does turn out to be a crucial point of difference is the fact that each
author’s functionalist account of the good characterizes the good in different terms and,
moreover, that these accounts of the good serve different purposes within their respective

theories of justice. This idea is brought out most clearly within Galston’s critique of

18 Rawls, Political Liberalism, Lecture I, Section 3.

19 Rawls, Political Liberalism, 13. It should be noted that A Theory of Justice is also explicit in describing
its conception of justice as dependent upon ideas held in common by the parties to the deliberation on
matters of justice. See, e.g., Rawls’ account of justification, pp. 577-587.

2 Rawls, Political Liberalism, 181.
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Rawls’ political liberalism and his subsequent espousal of his own brand of

comprehensive liberalism.

3.3  GALSTON’S CRITIQUE OF RAWLS’ POLITICAL LIBERALISM

As discussed above, Rawls’ political liberalism rests on the distinction drawn
between political and comprehensive conceptions of justice. Galston spends a chapter in
his Liberal Purposes on this distinction and he later refines his argument in a volume
entitled, Liberal Pluralism - The Implications of Value Pluralism for Political Theory and
Practice.®! In describing the background to Rawls’ new theory, Galston points to the fact
that the development was largely prompted by the eruption of communitarian dialogue,
post-A Theory of Justice, which trumpeted the fact that the affiliations, orientations, and
conceptions of the good held by citizens are altogether constitutive of their identities. He
argues that Rawls, in acknowledging, at least to some reasonable degree, the truth of this
claim, was then forced to account for these attachments within his theory of justice. The
idea here is that if, as most would have it, liberal democratic justice must be conceived as
an enterprise willingly established and upheld by each individual, and if individuals are,
to some extent, inseparable from their attachments to things like family, community, and
religion, then, as Galston writes, there are two strategies available to theorists. One
strategy is to maintain that, as a political entity, the citizen need not be conceived as
rooted in their constitutive - yet nevertheless private - attachments. This strategy, Galston

says, effectively draws “a sharp line between these constitutive relations and the

2 Galston, Liberal Purposes, ch. 7; Galston, William, Liberal Pluralism - The Implications of Value
Pluralism for Political Theory and Practice (Cambridge: Cambridge University Press, 2002), ch. 4.
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conception of the person required by the political conception of liberal justice.””> The
other approach involves accepting the need to link up the foundations of liberal justice
with ideas concerning particular constitutive relations (and here we have the
“comprehensive” strategy).

Galston writes that he has problems with both approaches, yet he finds the
comprehensive approach to be preferable, if and when it is pursued in a manner allowing
for the greatest possible acceptance of diversity (to be discussed below). But beginning
with the “political” strategy, Galston appeals to a number of different points. The first
involves the claim that Rawls’ political liberalism cannot be substantiated since the
theory itself exhibits and depends upon a particular, substantive conception of the
individual. In Galston’s words, this conception is one by which citizens, as deliberators
on matters of justice, are conceived as “emotionally, intellectually, and ontologically
capable of drawing an effective line between their public and non-public identities. ..”>
The critique can be formed in two separate ways: one, that the project of articulating a
“political,” metaphysically neutral theory of justice fails, since Rawls’ conception of the
person signals the influence of a controversial, comprehensive scheme, and two, that the
project fails because the conception of the person (as divided into public and private

halves) is both unpalatable and untenable: real citizens, the critique goes, should not be

forced to act in this manner, since it imparts an unhealthy schizophrenia on the person.”*

22 Galston, Liberal Purposes, 151.

 bid. 153.

% For a detailed discussion of this schizophrenia inherent to liberal neutrality, see Ronald Dworkin’s essay,
“Foundations of Liberal Equality,” in Equal Freedom, Stephen Darwall, ed., (Ann Arbor: University of
Michigan Press, 1995), 190-307.
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On these matters, however, we can come to Rawls’ defense. Rawls would no
doubt agree with this description of his theory, saying that there patently is a conception
of the citizen attributable to political liberalism (the individual as possessing two moral
powers, as capable of being represented by parties in the Original Position, and so on),
and that, as well, this conception is controversial in that it stems from a particular view of
social justice, namely, one from within the tradition of liberal democratic thought. Where
he would disagree, of course, is with the contention that having a conception of the
individual necessarily commits one to a comprehensive doctrine. Rather, the emphasis
from Rawls’ point of view is on the freestanding nature and limited scope attributable to
his political conception. Because of its limited scope, the political conception is not
equivalent to (but can be an element within) a comprehensive doctrine, the latter term
designating an account that may include metaphysical presuppositions.25

Secondly, to claim that the political conception of the individual is unacceptable,
because people just do not normally consider themselves as divided in this way, misses
the subtlety of Rawls’ position. It is not that Rawls starts with a set of anthropological
assumptions about people, nor does he start with an imperative, asking citizens
themselves to be divided between their political and non-political selves; it is rather that
for the purposes of theorizing about justice - and about the structural requirements upon
which our idea of justice depends - he proposes that we need to conceive of the citizen as
free, as possessing two moral powers, and so on. The difference is that the political

conception of the person is derived not from an account of human nature (which would,

2 For the difference between comprehensive doctrines and political conceptions, see, e.g., Rawls, Political
Liberalism, xliv-xlv. For a good discussion of this distinction, see Dreben, Burton, “On Rawls and Political
Liberalism,” in The Cambridge Companion to Rawis, esp. 329-333.
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accordingly, imply the normative push towards conceiving the person as divided) but
from a picture of how theorizing about justice - in a situation of reasonable pluralism -
should take place. About this picture and the idea of the citizen it engenders, Rawls
writes,
Since our account of justice as fairness begins with the idea that society is to be
conceived as a fair system of cooperation over time between generations, we
adopt a conception of the person to go with this idea.?®
Effectively, this is the expression of a conditional, which says, “If we are going to
conceive of both society and justice in terms such as a, b, and c, then for the purpose of
establishing a coherent theory (which will then determine what the principles and

institutions of justice will look like), we need to conceive of persons as citizens as

possessing qualities x, y, and z.”

34 GALSTON’S CRITIQUE REFOCUSED

What, then, of the rest of Galston’s critique? The primary focus is the move
Rawls makes from the fact of reasonable pluralism to the conclusion that political theory
must operate along his “political” lines. Galston agrees that the fact of pluralism should
be a starting point for contemporary reflection on the task at hand for political theory, yet
he denies that this premise necessitates Rawls’ conclusion, i.e., he denies that theorists
must refrain from invoking and relying upon deep, metaphysical claims about society and
morality in general. Pluralism entails that theorizing will be difficult, says Galston, but
not impossible. He points out that while theological debate (a main exemplar for Rawls

of intractable plurality) may admit of stark differences that are inherently unresolvable,

26 Rawls, Political Liberalism, 18.
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other areas of moral discourse are much more conducive to rational dialogue. Particular
debates between, for example, utilitarians and Kantians are “potentially resolvable” in
ways that disputes between Catholics and Protestants are not.”” And thus, Galston insists
that in some ways, significant common ground exists for participants in moral debates,
and it is this commonality that should spark political theorists towards searching for real
truths, rather than accepting the task of conceptual clarification set out by Rawls.

The quest for truth has always been an element of political theorizing, Galston
maintains, and for good reason. Without this element, political philosophy devolves into
rhetoric, and it loses its ability not only to defend its own claims against interlocutors, but
also to take definitive condemnations of other forms of government (say, of Hitlerism or
apartheid).”® Without the quest for truth, Galston sees theory sliding dangerously close to
dogmatism. Rawls’ theory distinguishes between reasonable and unreasonable
comprehensive doctrines — based on their congruence with (or discord with) the standards
of constitutional democracy — yet, Galston writes, it makes no attempt to justify these
standards, thus leaving those whose opinions have been branded as “unreasonable”
without recourse for arguing their cases.”” And further, Rawls’ claim is that the bases for
his theory are extracted from the public political culture of liberal democracies, yet
Galston sees this extraction process to involve assumptions of a metaphysically thick (and
thickly controversial) nature. He asserts, “Moving from broad concepts to more
determinate conceptions is bound to bring controversial moral theories into play.”3 0

Rawls’ treatment of the concept of desert, for example, has long been a sticking point for

" Galston, Liberal Pluralism, 45.
2 Galston, Liberal Purposes, 154-162.
 Galston, Liberal Pluralism, 44.
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commentators, yet by excluding comprehensive claims from the process of theorizing
about liberal justice, Galston claims that theorists are left ill-equipped to challenge
Rawls’ assessment of this matter.

Effectively, Galston’s critique amounts to an agreement with the Rawls of
Political Liberalism on the direction theorists should cast their gaze, namely, towards the
public political culture of their times. Yet, he disagrees with Rawls on what theorists
should be looking for within that culture: Rawls wants to focus on freestanding political
norms, but Galston asserts that we can and must find firmer grounds for constructing
political theory, if, that is, we want our conclusions to have normative force. Galston’s
argument is that we cannot make do with saying (as Rawls does) that the ideas at the root
of the theory of justice are compatible with a wide range of comprehensive viewpoints (in
Rawls’ terms, these ideas make up the “overlapping consensus™') since this establishes a
gap betweenvthe ideas invoked when we theorize about the political and the real, i.e.,
comprehensively-held, values that we wish to promote in the political ring. Galston
writes,

When Americans say that all human beings are created equal and endowed with

certain unalienable rights, they intend this not as a description of their own

convictions but, rather, as universal truths, valid everywhere and binding on all.’?

Thus, Galston’s claim is that Rawls’ approach to theorizing cuts itself off from its
true source, from the very grounds that provide it with a solid, non-relativistic foundation.

The extent to which Rawls’ theory expresses a form of relativism is an issue that would

take us too far afield, since our main task is to arrive at a more nuanced account of

% Galston, Liberal Pluralism, 46.
3 Rawls, Political Liberalism, Lecture IV.
32 Galston, Liberal Purposes, 158.
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Galston’s critique of Rawls. Political theory for Galston must be the expression of a
society’s pervasive and strongly-held truths. And Galston sees Rawls as having not only
misread the form which these truths take (i.e., claims should be both functionalist and
comprehensive) but he has also been off-base on the content of these truths. The
Rawlsian account, for example, undervalues the role played by the notion of desert within
the cultural conception of justice (in this case, Galston is speaking of American political
culture). Rawls’ principles of justice are purposefully crafted so as to downplay the
influence of the contingencies of birth and social circumstances, things that Rawls deems
to be arbitrary (and therefore unfair) from the/our moral point of view.>* But Galston’s
claims that the (American) intuitive understanding of justice and personal identity
crucially involves a sense that unequal reward for excellence achieved is acceptable,
because people deserve the fruits of their work; the person is the sum of their faculties
and characteristics, and thus, it is both fair and just for one to reap the benefits of the
employment of these faculties.**

Moreover, this critique of Rawls’ interpretation of the American democratic
tradition is part of Galston’s broader polemic against what he takes to be the habitual
practice by American liberal theorists towards downplaying the role played by working-
class values. “There is (at least in broad outline) a contemporary American consensus
concerning just principles and institutions,” he writes; yet over the past decades, liberal
politics - in practice as well as in theory - has “severed its bonds with the moral

convictions of the working class.”*® In general, Galston sees the attempt on the part of

3 See, e.g. Rawls, 4 Theory of Justice, 15.
3 Galston, Liberal Purposes, 185-87.
35 Galston, Liberal Purposes, 159, 160.
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liberal theorists to provide a neutral justification for liberalism to stand as the theoretical
manifestation of this shelving of the blue-collar moral compass. And in specific, he
argues that ideals such as desert and diversity figure strongly within the “canon” of

working-class moral beliefs.

3.5 GALSTON’S LIBERAL PLURALISM

Galston’s own liberal account of the good has evolved over the course of more
than two decades of writing where he has stood in opposition to authors such as Stephen
Macedo, Will Kymlicka, and Joseph Raz who have put forward theories which specify
the liberal good primarily as an ideal of autonomy.>® The main problem for Galston is
that this approach is too restrictive of the kinds of lifestyles condoned by the liberal state.
The ideal of the autonomous person — one who affirms his or her own commitments by
way of critical assessment — is only one of the possible character-types which liberal
societies, by rights, should embrace. Other conceptions of the individual, such as that
said to be present in the practices of Old Order Amish, do not uphold the value of
establishing a critical distance from one’s beliefs.’” These groups, Galston says, should
be included within the liberal community, and yet a liberal society founded on the ideal of
autonomy would disallow such groups. He writes, “Liberalism is about the protection of

238

diversity, not the valorization of choice.””” And here we see Galston’s own standard for

liberal societies coming through: the point to living in a liberal society — as opposed to

% See, e.g., Macedo, Liberal Virtues; Raz, Joseph, The Morality of Freedom (Oxford: Oxford University
Press, 1986); Kymlicka, Will, Liberalism, Community, and Culture (Oxford: Clarendon Press, 1989).

37 Galston, Liberal Purposes, 251-255.

38 Galston, Liberal Purposes, ch. 11, n 12. For this opposition, see also Galston’s paper, “Two Concepts of
Liberalism,” 516-534.
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another form of society — is that it allows individuals the opportunity to “live their lives in
ways that express their deepest beliefs about what gives meaning or value to life.”*® Inits
latest formulation, Galston’s account of the liberal good begins with this idea of
expressive liberty, but it also includes two other notions as well, namely, moral and
political pluralism. The sources of moral value which liberal citizens draw upon are
incontrovertibly plural, and the sources of authority which hold sway over liberal citizens
(state institutions, but also civil associations, churches, parents, and so on) are also

necessarily plural.*

Together, these three notions mark the liberal project, according to
Galston, and they provide the (comprehensive) foundation for the defense of key aspects
of liberal justice — some of the most important being the protection of a sphere of
negative liberty, the maintenance of public order and the development of a constitutional
framework.

The good, says Galston, fundamentally orients society by giving rise to (and
validating) both a certain conception of the aims and purposes to be served by public
institutions as well as a conception of the legitimate claims which citizens can make upon
one another with regard to the just distribution of goods and resources.*! Galston’s thesis
is that the account of the good amounts to a “partial agreement” on the purposes for
action within liberal states. It is an agreement on purposes because it establishes some
common ends that, collaboratively, citizens will try to reach. Yet it is only a partial

agreement since, apart from this collectivist aspect (which for the most part merely

determines the conditions for any and all pursuit of the good life), citizens must be

% Galston, Liberal Pluralism, 28.
“ See Ibid. ch. 3.
! Galston, Liberal Purposes, 183.
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granted the freedom to disagree on the content of their good. With this partial agreement
in hand, Galston claims, we are then able to discuss matters of a more practical nature,
including, first, the kinds of social institutions which are best suited to carrying out the
requirements established by the conception of justice and, second, the kind of political
culture which is best suited to sustaining these social institutions. The first practical
matter, Galston describes as “relatively noncontroversial” since we can appeal to
empirical and historical evidence linking this conception of justice with particular
constructions, such as a representative government and a “suitably tempered but robust”
market-driven economy.*? More relevant to our present interest is the second issue of the
required political culture, since it is here that the specification of the liberal virtues comes

in.

3.6 GALSTON’S CONCEPTION OF THE LIBERAL VIRTUES

Galston writes that the liberal political culture is sustained by a society whose
citizens (at least a substantial number of them) express the liberal virtues, both in their
intrinsic and instrumentally valuable forms. He devotes the greater amount of space to
outlining the instrumental virtues, which take four distinct forms: “general virtues”
needed to sustain any form of political state (such as courage and law-abidingness); the
virtues of liberal society (such as tolerance); the virtues of the liberal economy (such as
imagination and initiative); and finally, the virtues of liberal politics, including both
general political virtues as well as virtues specific to both citizenship and leadership.*

Galston insists that the catalogue of instrumental virtues can be derived both from the

2 Galston, Liberal Purposes, 212.
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liberal account of the good itself as well as from an empirical consideration of the traits of
character that aid in the success of particular political institutions, although he puts more
empbhasis upon the latter procedure over the former.** As well, he claims that not every
citizen must possess all the virtues for the polity to succeed: “The broad hypothesis is
that as the proportion of non-virtuous citizens increases significantly, the ability of liberal
societies to function successfully progressively diminishes.”*’

It can be said that Galston’s list is not very contentious. It would be safe to say
that most liberals from the left and the right, egalitarians as well as conservatives, would
assent to this catalogue with little, if any, need for supporting argument. One area that
may be of issue is Galston’s account of the virtues of the liberal economy, since the ties
between liberalism and free-market economics are themselves matters for debate. Yet
even here, his characterizations are broad enough to be unobjectionable - who could
argue, for example, that “adaptability” should not be considered a liberal virtue?

But Galston’s theory of the virtues does appear to stand apart from other liberal
accounts by his insistence that liberalism also embodies ideals of intrinsic virtues - virtues
that stand as not mere means but as ends in themselves. Here, he appeals to three broad
conceptions of human excellence, distilled from thinkers influential within the liberal
narrative. From Locke comes the idea of excellence as rational liberty; from Kant, the

idea of respect for duty; and from authors like Mill, Emerson, and Thoreau, we receive

* Galston, Liberal Purposes, 221-27.

“ He spends more time discussing the empirical derivation. And while he does speak of the other more
conceptual approach as “an independent basis” for determining some of the liberal virtues, he also gives the
impression that this approach is secondary and (merely) complimentary to the empirical approach; he writes
that “the analysis of the liberal theory of the good can enlarge our understanding of the liberal virtues.
{emphasis mine]” Ibid. 227-8. ' .

* Ibid. 220.
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the notion of the Romantic flowering of individuality.*® Galston holds that these three
ideals do not amount to one unified liberal vision of human excellence; they are
compatible up to a point, but conflicts will unavoidably manifest themselves between, for
example, Kantian rationalism and Emersonian romanticism. Further, these accounts of
intrinsic virtue also stand in tension with the instrumental virtues; this is so since what
makes for a good citizen often will conflict with the more far-reaching ideals of human
excellence. Emersonian individuality, for example, will pull in a direction opposite to
that promoted by the instrumental virtue of law-abidingness.47

This mark of tension between virtues stands at the forefront of Galston’s theory of
the virtues. And in this wa