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Abstract

The argument presented in this paper is that during the Shoah the Nazis were
attempting to further enforce the understanding that humanity is essentially self-
destructive or superfluous. Several writings are examined more closely to support this
argument: Emil Fackenheim’s To Mend the World: Foundations of Future Jewish
Thought (section IV), Hannah Arendt’s The Origins of Totalitarianism (Part 3) and,
finally, Giorgio Agamben’s Homo Sacer: Bare Life and Sovereign Power (Part 3). Each
of these author’s writings are used as a focus for a discussion of the self-destructive
tendencies that are a part of Nazism in its relationship to: Law, the Idea of Man and
Ideology. An effort is made during the discussion of these topics to arrive at an
appreciation of the extremely alarming extent to which the Nazis had enforced the
creation of a society that was wholly self-destructive.

This argument concerning the Nazi understanding of humanity also recognizes the
creation of a society that is wholly self-destructive as an underlying threat that continues
to pose an ongoing danger to the post-Shoah world. The recognition of this threat
unfortunately demonstrates the relevance of the Nazi understanding of humanity to this
world (a relevance which at the outset may not have been apparent). Amongst the
challenges this poses is that as the creation of a wholly self-destructive society further
intensifies the possibility for philosophy increasingly disappears.

In the concluding chapter, reference is again made to the writings of Fackenheim,
Arendt and Agamben. These writings are referred to as part of a discussion of resistance
to the threat of creating a post-Shoah world that develops into a society that is wholly
self-destructive. Also included in this discussion is the importance of this type of
resistance to the possibility for philosophy in this world.
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Introduction: The Nazi Understanding of Humanity

It is not incumbent on you to complete the work. But you are not free to evade it.
-Rabbi Tarfon (quoted in To Mend the World by Emile Fackenheim, 30).

H.G. Adler, a survivor and writer of his experiences at the concentration camp of
Theresienstadt, states the following in praise of Raul Hilberg’s well-known work on the
Shoah: “To be noted is Hilberg’s The Destruction of European Jews ... It is until now the
most significant accomplishment in this topic area and it is not likely to be surpassed very
soon, even though it is by far not yet the final portrayal.”! Adler’s description of Hilberg’s
work as “by far not yet the final portrayal” recognizes an ‘encounter’ that is fundamental to
the task of the historian. The collection of facts is clearly indispensable to this task, however,
this unavoidably runs the historian into an encounter with limits. As is well known, the
collection of facts can only ever be a limited pursuit, while historical facts are of course
endless in number. Contrary to what may be implied by Adler’s words, “the final portrayal”
of any historical subject necessarily eludes the historian.

But the elusion (and illusion) of the final portrayal of a historical subject need not
abort the ability of the historian to begin their task. The historian may move beyond an
encounter with the endless procession of historical facts by exercising human judgement.
Human judgement presents a historical subject with a beginning that is free of the concern to
arrive at the subject’s final portrayal. The application of human judgement is of course by no
means an automatic process, nor is the concept itself at all self-evident. The exercising of
human judgement is notoriously seen as a corruptible influence on any subject it approaches.

Although there is no intention here to enter more deeply into a discussion of human

! Raul Hilberg, The Politics of Memory: The Journey of a Holocaust Historian (Chicago: Ivan R. Dee Publisher,
1996), 202.



- judgement, what I do wish to acknowledge is the widely accepted understanding that human
- judgement is essential to the practice of the historian. Hannah Arendt for example, in coming
to the defence of human judgement, affirms its indispensability to the historian as they
perform their task: “The argument that we cannot judge if we were not present and involved
ourselves seems to convince everyone everywhere, although it seems obvious that if it were
true, neither the administration of justice nor the writing of history would ever be possible.”2
Human judgement is required to resolve the historian’s encounter with limits. The resolution
provided by human judgement for the historian in their encounter with limits allows the
writing of history to proceed.

This fairly general and well-known observation about the task of the historian and the
importance of human judgement to their task is relevant to recognizing where the discussion
of the Nazi understanding of humanity begins in this writing. This writing, not being
historical, adds no new facts to the ‘collection’ of facts on the subject of the Shoah. The
concern is with how to exercise judgement in an encounter with these facts. Encountering
these facts can, for me, seem overwhelmingly difficult to deal with - if not instilling a sense
of complete defeatism in response to the world these facts describe. The aim of this writing is
to encounter facts that have been collected about the Shoah in an effort to make ‘peace’ with
this encounter. To make peace with this encounter involves trying to pursue an understanding
of a world where instances of mass murder do not take place. For me, at least, this peace does
not seem possible to make by trying to completely avoid a discussion of mass murder. Thus,

the purpose in this writing of pursuing a discussion of the Shoah is to develop some

understanding of a world where mass murder does not take place. Whether or not peace of

? Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (New York: Penguin Books, 1977),
295-296.




this type can even be made in an encounter with facts that have been collected about the
Shoah - a peace that would work towards overcoming the sense of complete defeatism - is not
at all clear to me. Yet the possibility to make this peace in this encounter still remains vitally
important in spite of this uncertainty. The promise of making peace encourages my effort
here to engage in an encounter with facts that have been collected about the Shoah. The
engagement in this encounter has led to a judgement concerning the ultimate aims of the
Nazis during the Shoah. The argument to be presented is that during the Shoah the Nazis had
decided to promote an understanding of humanity that increasingly enforced the sense that
human beings are essentially self-destructive or superfluous. The aim of this writing is to
present this argument, along with some of its possible implications, as a reasonable
interpretation of the ultimate aims of the Nazis.

Within this argument about the self-destructive tendencies of Nazism a tension
becomes apparent between the world’s encounter with the Shoah and the world beyond this
encounter. This tension is created when the world’s encounter with the Shoah is recognized
to occur as a decision on the part of the Nazis to intensify the world’s experience with a
world that is completely self-destructive. The aspect of decision acts as a bridge to a self-
destructive world that threatens to spread its grip to the entire world beyond it. But at the
same time in the world’s encounter with self-destructiveness and superfluity, the aspect of
decision also acts as a bridge to a world without self-destructive aims.

The interest in the possibility to make peace in an encounter with facts collected about
the Shoah is considered to be inextricably linked with presenting the argument that during the
Shoah the Nazis had decided to increasingly enforce the understanding that humanity is
essentially superfluous. To me, this argument becomes persuasive by its offering a way to

make peace with facts that have been collected about the Shoah. The argument that the aims



of the Nazis were self-destructive is considered in an attempt to identify an aspect of the
world where the decision to perpetrate mass murder is accepted. This identification, if
accurate, is understood to be instructive for developing some understanding of a world where
the decision to perpetrate mass murder is always overcome by the decision to resist against it.

The effort to present the argument that the ultimate aims of the Nazis were self-
destructive simultaneously becomes an effort to present this writing as a way of making a
‘peace offering’ to an encounter with facts collected that have been about the Shoah, and the
world described by these facts; that is, if there is any sense in suggesting that in this

encounter there may even be a possibility for peacemaking.

On its face, the argument that the ultimate aims of the Nazis involved enforcing an
understanding of humanity as being essentially superfluous may seem an extreme position. A
review of the historical facts will act as a starting point for investigating the claim of this
argument. This review will demonstrate what interpretation of the aims of the Nazis during

the Shoah is most reasonably supported by the historical facts. Hilberg’s The Destruction of

European Jews can be consulted to this end. In the concluding section of this work, Hilberg
refers to what he calls “the destructive expansion”3 of the Nazi aims during the Shoah. “The
destructive expansion” occurs by means of a three-step process. It is the third or final step of
this process that is relevant to this discussion, which Hilberg describes as follows: “We can
observe an attempt to set up multiple processes aimed at new victims and pointing to a
destruction, group by group, of all human beings within the German reach™ As well, near the

concluding lines of his work, Hilberg writes: “When, finally, a society runs amuck in

j Hilberg, The Destruction of European Jews (New York: Holmes and Meier, 1985), 639.
Ibid., 639.




limitless destruction, no one will be safe.”” To be clear that he is suggesting that the Nazis
had established a society of “limitless destruction,” Hilberg then follows this statement with a
quote from an article by psychologist Leo Alexander:

It is one of the laws of psychology, which is in harmony also with more general
physiological principles, that destructive urges of great magnitude and depth and destructive
concepts arising there-from cannot remain limited or focused but must inevitably spread and
be directed against one’s own group and ultimately against one’s own self.’

What would seem as a reasonable anticipation from these pronouncements by Hilberg
concerning the self-destructive tendencies of Nazism (especially considering the prominent
location of one of these passages) is that Hilberg provides substantial evidence to support this
claim in his work. Instead, what appears is only a brief 2-page recounting of examples where
the Nazis targeted other groups besides the Jews for elimination. Hilberg mentions three
groups in his illustration of “the destructive expansion” of Nazi aims — the Gypsies, the
Polish people, and German inmates considered to be “ugly” in appearance.” How these
examples of these groups illustrate the self-destructive tendencies of Nazi aims (to those who
do not already understand the elimination of the Jews as being an indication of Nazism’s self-
destructive tendencies) may seem problematic. As with their understanding of the Jews, the
Nazis understood the Gypsies and the Poles to be separate nations/races from themselves, and
therefore their elimination would not touch the ranks of the German/Aryan race (as well, the
elimination of the Poles was carried out by comparably less severe measures than those
employed against the Jews). The elimination of “ugly” Germans is perhaps more relevant to

showing signs of self-destructiveness within the Nazi aims, however, even though the killing

5 L
Ibid., 764.

¢ Ibid., 764. These words of Alexander seem to appear in two locations; including in one article entitled:

“Destructive and Self-Destructive Trends in Criminalized Society.”

7 Ibid., 641-643.



of one prisoner for these reasons is obviously completely unacceptable, the killing of
prisoners for this reason was not widespread.

If Hilberg does not provide sufficient evidence to support the claim that the Nazis had
self-destructive tendencies in their aims, then perhaps this historical evidence can be supplied
by another historian who accepts the view that Nazi aims were self-destructive. Eberhard

Jackel, who discusses at length the aims of the Nazis in his book Hitler’s Weltanschauung,

also presents this view, stating that: “He [Hitler] had principles, not moral ones to be sure, in
the usual sense of the Western tradition; but he had principles nevertheless, according to
which his policies took their course with an obstinate, brutal, and finally self-destructive
consistency.”® This statement is restated by Jackel near the concluding lines of his study:
“His [Hitler’s] self-assurance which knew no doubts, his unswerving and finally self-
destructive consistency, may have been derived ultimately from his self-consistent
Weltanschauung. Such considerations, however, lead into the realm of speculation and go
beyond the purview of my investigation.” The self-destructive tendencies in the aims of the
Nazis are taken to be a historical ‘fact’ by Jackel. Jackel’s interest in his study is to establish
as a historical fact that Hitler possessed a Weltanschauung; and he only speculates what the
relationship might be between this Weltanschauung and the ‘fact’ of the self-destructive
tendencies in the aims of the Nazis.

The historians Hilberg and Jackel both accept the view that the Nazis had self-
destructive aims, although neither one of them shows great concern in establishing this ‘fact.’

In this writing, an effort will be made to argue the point that the aims of Nazis can be

8 Eberhard Jickel, Hitler’s Weltanschauung: A Blue Print for Power (Middletown, Conn: Wesleyan University
Press, 1972), 67.
? Tbid., 120.




reasonably interpreted as seeking to enforce the view that humanity is essentially self-
destructive or superfluous.

Michel Foucault is perhaps one of the most prominent writers to propose this
argument, presenting it as well in a very explicit fashion. Foucault presents his statements
about the self-destructive tendencies of Nazism as having an ongoing significance to the
world that comes after the appearance of this regime. These statements also pronounce some
of the most radical warnings against the ongoing danger posed by the self-destructive
tendencies expressed by Nazism (and for this reason alone they are of interest here). The
following, for example, appears in The History of Sexuality:

Nazism was doubtless the most cunning and the most naive (and the former because
of the latter) combination of the fantasies of blood and the paroxysms of a disciplinary power.
A eugenic ordering of society, with all that implied in the way of extension and
intensification of micro-powers, in the guise of an unrestricted state control, was
accompanied by the oneiric exaltation of a superior blood; the latter implied both the
systematic genocide of others and the risk of exposing oneself to a total sacrifice.'”

As well, in a series of lectures delivered at the College de France and published under

the title “Society Must be Defended,” Foucault makes the following observation about a

change historically in wars and their objectives:

In the nineteenth century — and this was completely new — war will be seen not only
as a way of improving one’s own race by eliminating the enemy race ... but also as a way of
regenerating one’s own race. As more and more of our number die, the race to which we
belong will become all the purer.'!

Foucault argues this new conception of war was in operation in Nazi society; which
led him to make the following argument about Nazism (and modern states in general):
The objective of the Nazi regime was therefore not really the destruction of other

races. The destruction of other races was one aspect of the project, the other being to expose
its own race to the absolute and universal threat of death. Risking one’s life, being exposed to

1% Michel Foucault, The History of Sexuality, translated by Robert Hurley (New York: Vintage Books, 1978),
149-150.
' Foucault, “Society Must be Defended,” translated by David Macey (New York: Picador, 2003), 257.




total destruction, was one of the principles inscribed in the basic duties of the obedient Nazi,
and it was one of the essential objectives of Nazism’s policies. It had to reach the point at
which the entire population was exposed to death ...

We have an absolutely racist State, an absolutely murderous State, and a suicidal
state. The three were necessarily superimposed, and the result was of course both the “final
solution” ... and then Telegram 71, in which, in April 1945, Hitler gave the order to destroy
the German people’s own living conditions.

The final solution for the other races, and the absolute suicide of the [German] race.
That is where this mechanism inscribed in the workings of the modern State leads. Of course,
Nazism alone took the play between the sovereign right to kill and the mechanisms of
biopower to this paroxysmal point. But this play is in fact inscribed in the workings of all
States.'?

Foucault’s statements about the self-destructive tendencies of Nazism in these
passages are not made in the context of a more general or extensive discussion of Nazism.
They are offered as support for his discussion of techniques of power, the changing
conception of war and its objectives, racism, efc. As well, aside from mentioning Hitler’s
orders in Telegram 71, the view that the Nazi aims were self-destructive are as much treated
by Foucault as a historical ‘fact’ as a point to be argued. As to the claim that all States have
self-destructive tendencies as part of their final aims, Foucault indicates his work to support
this claim is incomplete: “To prove the point would really take a whole series of lectures (and
I would like to do them) ...”"* Foucault clearly has not intended to present an argument that
supports a discussion of underlying self-destructive tendencies that were further enforced by
the Nazis during the Shoah. Without the support of a more extended discussion of Nazism,
Foucault’s comments still remain important to this discussion of the ultimate aims of the
Nazis. (This becomes especially apparent in the influence Foucault exerts upon the work of

Giorgio Agamben.) However, the focus of this writing will be to discuss works that draw

upon a more extended analysis of Nazism to support the claim that during the Shoah the

12 Ibid., 259-260.
B 1bid., 261.



Nazis were enforcing an understanding of humanity as being essentially self-destructive or

superfluous.

bTo varying degrees the writings of Emile Fackenheim, Hannah Arendt, and Giorgio
Agamben each present a fairly extensive analysis of Nazism. Within this analysis each of
these authors presents arguments that state explicitly that the ultimate aims of the Nazis were
self-destructive. The writings of these authors that are of particular interest to this discussion

are section IV of Fackenheim’s To Mend the World: Foundations of Future Jewish

Thought,'* part three of Arendt’s The Origins of Totalitarianism,'> and finally, part three of

Agamben’s Homo Sacer: Bare Life and Sovereign Power.'® A chapter will each be devoted to
a discussion of these writers’ arguments on Nazism and its relationship to the subjects of
Law, the Idea of Man and Ideology. An argument is extracted from each author’s discussion
of these subjects that is supportive of the claim that Nazism had self-destructive tendencies.
The discussion of these subjects will seek to present the argument that these tendencies of the
Nazis further enforce an underlying threat that continues to have ongoing significance for the
world after the Shoah. In the concluding chapter a presentation will be made from the
writings of each of these authors that discuss the possibility of overcoming this continued
threat.

The self-destructive world encountered during the Shoah elicits a different response
from Fackenheim, Arendt and Agamben. Fackenheim’s analysis of the world’s encounter

with the Shoah understands this encounter to be challenging the post-Shoah world to urgently

'* Emile Fackenheim, To Mend the World: Foundations of Future Jewish Thought (New York: Schocken
Books, 1982).

15 Arendt, The Origins of Totalitarianism (New York: Harcourt Brace Jovanovich, Publishers, 1973).

' Giorgio Agamben, Homo Sacer: Bare Life and Sovereign Power, translated by Daniel Heller-Roazen
(Stanford California: Stanford University Press, 1998).
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and harshly reassess Law, the Idea of Man and Ideology. The presentation of this challenge is
to the detriment of the world after the Shoah, however, Fackenheim still considers how to
work towards the benefit of the post-Shoah world by overcoming this challenge. The strength
of Fackenheim’s argument is to deal with the Shoah - and certain pressing (and almost
crushing) concerns this presents - to avoid the world having to face again a challenge that is
only detrimental to it.

The strength of Arendt’s analysis will be demonstrated in the approximation her
argument provides of the understanding of ‘reality’ that was being enforced by the Nazis
during their rule. Of importance to this discussion is the limitations placed upon the internal
life of those that experienced a life lived under Nazi rule. This adds a dimension to her
analysis that presents the ‘reality’ enforced by the Nazis as being a virtually all-encompassing
and inescapable experience. What will be explained further is the emphasis Arendt places in
her argument upon the importance of living a life that moves beyond the limitations placed
upon experience by the life enforced by the Nazis, and their attempts at “total domination.”

Agamben’s discussion is the most explicit in expressing a concern for the threat posed
by the presence of underlying self-destructive tendencies within the aims of modern forms of
society. Agamben argues that death camps are the logical outcome of the manner in which
modern politics is currently practiced - especially as this practice concerns the founding of
political rights. Agamben alludes to what “will make it possible to clear the way for the new
politics, which remains largely to be invented.”'” Consideration will be given to the clues
Agamben provides about the practice of this “new politics” that overcomes the difficulties of

a society whose aims border so closely upon an encounter with complete self-destructiveness.

7 Ibid., 11.
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Consideration of the ultimate aims of the Nazis will begin with a discussion of the
Nazi treatment of Law. The question immediately arises in this discussion of whether or not
there is any sense in talking about the presence of Law in Nazi Germany - especially when
this discussion involves the topic of mass murder. For those who are sympathetic to the
asking of this question, the commission of mass murder is a crime that clearly earns the
sanction and outright opposition of Law; and the various war crimes tribunals set up to
prosecute Nazi officials are a testimony to this opposition. Although the conduct of these
tribunals is seen as being troublesome in this writing, the discussion of Nazism and Law will
ultimately not be evaluated by a consideration of the merits of the war crimes tribunals. The
focus for the discussion of Nazism and Law will be placed primarily upon the status of Law
under Nazi administration during the Shoah. But first this investigation of Law will
commence with the conduct of these tribunals for the sake of taking into consideration the
argument that seeks to establish Law’s complete oppositional stance to the Shoah. Before
beginning this discussion of the Nazi war crimes tribunals (a discussion that will eventually
end in an attempt at critique), there should be an acknowledgement of an aim that was central
to the efforts undertaken in these trials. To recall, behind the foundation of the trials was the
concern with defending the world from the “crimes against humanity” that had been
committed by the Nazis during the Second World War (or, to put this slightly differently,
these trials were founded out of a concern that the treatment of humanity envisioned by the
Nazis was representative of a crime). The concern with the Nazi understanding and treatment
of humanity is not only to be considered both greatly encouraging and greatly admired. By
showing a concern for the understanding and treatment of humanity during the Shoah these

trials are also understood to have established a common ground with this writing - or more
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properly speaking these trials have established a groundwork that this writing now wishes to
hold in common.

As will be argued, the decision to show a concern for humanity’s well-being is where
one form of resistance to a world where mass murder is acceptable can begin. In this writing
there is an interest in the way that this form of resistance may act as a beginning for a

discussion both of the possibility of living life and of making peace in a post-Shoah world.
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Chapter 1: National Socialism and Law

Factuality itself depends for its continued existence upon the existence of the nontotalitarian world.
-Hannah Arendt, The Origins of Totalitarianism, 388.

This chapter focuses upon understanding the implications of the Shoah as this
concerns the viability of law as an institution.'® The argument will be considered that law in
its “true” form, or what will be referred to here as “Law,” stands opposed to mass murder.
Different versions of Law will be considered to defend this position. These include the
version of Law held by the Allied powers at Nuremberg; the Allied version of Law with
certain alterations; international law; law within a state; or finally, Law as represented not by
written laws but as an Unwritten Law of Man shared universally by all human beings.
Ultimately, I will use Fackenheim’s work to argue that the Shoah’s very occurrence refutes
the claim that Law’s oppositional stance to mass murder is maintained during the Shoah. This
suggests to me that in order to maintain its viability in the post-Shoah world, the institution of
law’s inability to stand opposed to mass murder must be taken into account.

But before considering the viability of law as an institution in the post-Shoah world,
this chapter will discuss the Nazi version of law as this is presented by Fackenheim, Arendt

and Agamben.

Part A: The Nazi War Crimes Tribunals’ Version of Law: Law’s Oppositional Stance to the

Shoah

State sanctioned murder remains murder.
-Testimony of First Lieutenant Krumback (Einsatzgruppen) at his war crimes trial (quoted in Helmet
Langeibein’s Hitler’s Death Squad, 159).

'8 The “institution of law” refers here to the possibility to engage in law and is used without an assessment as to
which of the different versions of law is the “true” one. Accordingly, the loss of the institution of law would
mean that the possibility to engage in law (in any of its different versions) had been lost.
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The Nuremberg trials, as well as the other tribunals set up to bring the former Nazi
officials before the courts for their part in the Shoah, mark the historical record as the last
encounters between Law and the Shoah. All of these tribunals shared at least one common
mission: To mete out punishment at the hands of the Law to those Nazi officials found to be
in violation of the Law during the Shoah. This procedure of bringing the defendants before
the Law allows these proceedings to pursue, in a demonstrative fashion, one of the ‘aims’ that
they are seeking to establish. This is to establish the ‘aim’ that Law stands in opposition to
the Shoah that occurred, and that the power of Law will serve as a deterrent or as a form of
prevention to any future ‘Shoahs.’

The legal defence chosen by the Nazi officials at Nuremberg presents a challenge to
the court’s aim of establishing Law’s opposition to the Shoah. The now notorious claim by
these defendants of “just following orders™ translates into the Nazi officials saying that they
themselves were law-abiding citizens. By making this claim, these defendants selected a
defence that sought to invoke legality against itself, and rendering obedience to the Law as an
accomplice to the perpetration of mass murder. The manner in which these officials have
sought to invoke legality against itself is by their making the argument that obedience to the
Law was not the deterrent, but instead the motivating factor for committing mass murder.

I would argue that the presiding judges at Nuremberg chose to explain away the type
of defence pursued by the defendants as being only an apparent difficulty to the trials purpose
of establishing Law’s opposition to ‘a Shoah.” When I interpret the proceedings at
Nuremberg, as well as the proceedings of the other tribunals set up to prosecute the former
Nazi officials, I understand all of these tribunals to have been operating under (at least) one
assumption — one that was indispensable for the establishment of these courts in the first

place. This assumption presumes that the form of rule in Nazi Germany that allowed for the
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Shoah to take place is not just to be disregarded, but those who were the architects of this rule
deserve punishment at the hands of the Law. In other words, in the eyes of these tribunals,
Law, and obedience to the Law, was non-existent in the Third Reich during the time of the
Shoah.

Emil Durkheim’s observations about the status of legal offences perhaps seem
relevant here. Durkheim observes that from a modern legal perspective, legal offences are not
matters that stand between private citizens.'® Instead, legal offences are matters that stand
between the Law and its representatives on one side, and the private citizens who are the
offending party. This conception of Law implies that private citizens can either be the cause
or the object of a legal offence. However private citizens cannot have any part in law
enforcement (except in extenuating circumstances). It is the representatives of the Law,
presumably in most cases the state officials, which have a monopoly on the enforcement of
the Law according to Durkheim’s observations of the modern conception of Law.

However, under the interpretation of the tribunals set up to prosecute the former Nazi
officials, Nazi rule can be considered to have abdicated the legal sanction that is normally
attached to those who are the Law’s representatives. The Nazi officials, even though they
were state officials claiming to be the Law’s representatives, can nonetheless be regarded as
having nothing to do with being representatives of the Law. The Nazi government lacked the
quality of Law, and could almost literally be said to have had zero Law, or to have been void
or empty of Law. In a state where there is a complete absence of Law (which these officials
were, after all, responsible for creating), the Nazi officials are to be viewed and treated as

‘private citizens.” Seen from this perspective, the Nazi officials are no different than any

1 See Emile Durkheim, The Division of Labour, translated by W.D. Halls (Toronto: The Free Press, 1997), 48.
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other group of private citizens who have tried to “take the Law into their own hands,” and
engaged in law enforcement with no legal right to do so.

The Nazi version of Law is not punishable as a competing version of the Law that is
inferior to the version of Law being practiced by the tribunals set up to prosecute the Nazi
officials, according to the war crimes tribunals. Technically speaking, these tribunals
understand there to be no ‘Nazi version of the Law.” Therefore, the violations committed by
the former Nazi officials were not violations committed in how these officials executed law
enforcement while serving in the capacity of being the Law’s representatives. Rather, the
violations committed by the Nazi officials are punishable as violations committed against the
Law.

Therefore, as the view of the historical record being sanctioned by these tribunals
would have it, the last encounters between Law and the Shoah are also the first, since the

presence of Law was entirely absent in the Third Reich during the time of the Shoah.

Part B: Criticism of the Nazi War Crimes Tribunals: Law’s Oppositional Stance to the Shoah

Maintained

Criticisms have been brought against the tribunals set up to persecute the former Nazi
officials, which suggest that a discrepancy rests between the interests of these tribunals and
the interests of justice. Examples of these types of criticisms are as follows: The tribunals that

took place in West Germany during the 1980°s had more to do with serving as a tactic in the
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Cold War dispute; and the trial of Eichmann in Jerusalem became entangled in the politics of
the Israeli conflict in the Middle East.?°

Perhaps the most serious of these types of objections is raised by those who make
charges against the Nuremberg trails as being a case of “Victor’s justice.” This objection is
particularly acute and problematic to the credibility of this tribunal for its recognition of the
charges that were not brought against the Nazi officials at Nuremberg. The Nazi “war
crimes” and “crimes against humanity” included such violations of international law as
instigating an aggressive war, committing the torture and murder of foreign civilians, as well
as the torture and murder of foreign soldiers held as P.O.W.’s. What the Nazi indictment at
Nuremberg did not include were indictments for the targeting of civilians in aerial bombing
campaigns. These were obviously offences the Allied powers had also committed, and thus
the Allied sponsored Nuremberg tribunals passed over these kinds of offences in silence.

In these ways, the criticisms mentioned above question whether the tribunals set up to
bring the former Nazi officials before the courts managed to serve “the interests of justice.”
The concern presented in each of these criticisms is that non-juridical interests seem to be as
much, if not more, of a motivating factor in the proceedings of these tribunals as an interest in
justice. However, I would suggest that none of these criticisms question the assumption that
Law, per se, stands opposed to the perpetration of mass murder. Instead, the thrust of each of
these criticisms is to call for the extension of the Law’s ability to prosecute those who
commit acts of mass murder, and thus further reemphasize and enforce the assumption that
Law stands opposed to mass murder. For example, I would suggest that those who make
these criticisms would argue that the tribunals in West Germany should not be viewed by

either side in the Cold War dispute as an opportunity to gain over the other. Similarly, the

0 Arendt, Eichmann in Jerusalem, p. 13.
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verdict in the Eichmann trial should not be viewed as a victory of one side over the other in
the Israeli-Mid-East conflict. All sides in these disputes should see benefit in the Law being
extended to those who have committed acts of mass murder.

The interference of non-juridical interest is clearly also a concern for those citing the
omission of charges of targeting civilians from the indictments handed out at Nuremberg. I
would suggest those who make this criticism would argue that the omission of these charges
illustrates the discrepancy between the practice of Law in history and the actuality of Law’s
oppositional stance to mass murder. Thus, Nuremberg’s representation of the Law is targeted
in this criticism as a way to reemphasize and enforce the assumption that Law stands opposed
to mass murder. This stance would have been made more evident if the Nuremberg trials had
been more consistent in prosecuting all who offended against the Law - both Allied and Axis

- by committing mass murder.

Part C: Power and Kuper: Law’s Oppositional Stance to the Shoah Questioned

Samantha Power, however, raises an objection to the Nuremberg trials that potentially
begins to question the assumption that Law stands in complete opposition to mass murder.”!
Power notes another indictment not brought against the defendants at Nuremberg which, very
curiously, the Allied powers would not have also been indictable for in their actions during
the Second World War. The indictment at Nuremberg, as has been already noted above,
charged the officials of the Nazi government with the murder of foreign nationals that were

under their control. Yet absent from the indictment is prosecution of these same officials for

21 See Samantha Power, A Problem from Hell: America and the Age of Genocide (New York: Basic Books,
2002), 58.
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the murder of different ‘groups’ of individuals living in Germany (i.e. German civilians)
during the time of the Shoah. These groups included, of course, Jews, Gypsies, the
“handicapped,” homosexuals, political opponents, and others - i.e., all of those who lived in
Germany and who were targeted for murder by the Nazis; just as individuals in these ‘groups’
living elsewhere in Europe had also been targeted.

Power does not herself speculate at the reasons why the Allied powers do not bring
charges against the Nazis at Nuremberg for the murder of their own civilians. Power’s
interest is more to encourage a conception of Law that would allow international law to act in
opposition to instances of genocide in the international community both currently and in the
future. Power’s aim, I believe, is to speak out against the establishment of any legal
precedence being set at Nuremberg that would allow state officials who engage in the mass
murder of their own citizenry to go unpunished.

However, I would like to draw from Power’s observation about these charges not
being raised against the Nazis at Nuremberg by contemplating what might explain their
absence. One explanation for their absence could be that the Americans (and perhaps the
British) were still concerned their public would consider the war to have been fought not out
of a concern for their respective ‘national interests.” Instead, the war with Germany would be
viewed as having been fought for the sake of ‘Jewish interests.” Not bringing these charges
against the Nazis would help to avoid calling the mass murder of the Jews to recognition,
which could perhaps placate those who objected to involvement in the war as ‘nothing more
than intervening on behalf of the Jews.” If the need for silence were the reason for the
omission of these charges being brought against the Nazis for the mass murder of their own

citizenry, then this suggests that if it is deemed advantageous to the dictates of Realpolitik,
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then Realpolitik can contract out Law to act as an accomplice for covering up the memory of
mass murder.

Another possible explanation for the absence of these charges would be there was no
legal recourse for the Allies to bring charges against the Nazi government for murdering its
own people. This suggests that Law, instead of necessarily serving as a preventative force
against genocide, must instead pass over without objection any instances of a particular
“type” of genocide. This “type” of genocide would be the murder of civilians by their own
governments - or what Hannah Arendt terms as “administrative massacres.”

Finally, I would like to suggest one other possible explanation for the Allies’ decision
to not bring charges against the Nazi government for the mass murder of its own people. This
would be that the Allies’ decision was motivated by their interest in leaving open the
possibility for governments to be “legally” capable of committing “administrative

massacres.” This suggests that governments can contract Law out in the service of

committing mass murder.”

2 Ibid., 288.

23 There is not room here to investigate whether the Allied governments were concerned with leaving open the
possibility for themselves to “legally” commit mass murder against the populations under their control.
However, such activities had been occurring and would continue to occur in the Soviet Union, while the
placement of the Asian population living within the United States and Canada into internment camps during the
Second World War was certainly an ominous sign.

As for the record of the international community in preventing genocide in the international community
since the Second World War, see Kuper, Leo: “Genocide: Its Political Use and Abuse in the Twentieth
Century.” This work includes an evaluation of the United Nations, which of course was created in part to act as
the organizational body responsible for representing the international community in its efforts to prevent
genocide. However, the following remark is typical of Kuper’s appraisal of the United Nations:

In Bangladesh, as in Uganda and Cambodia, slaughter pursued its relatively uninhibited course, until
invasion by a foreign power, with supporting local forces. The massacres, starting in March 1971, took place
under the full gaze of the outside world, with observer reports, and charges of genocide, filtering through to the
world press...

As for the Sub-Commission on Prevention of Discrimination and Protection of Minorities, meeting in
August 1971, it speedily disposed of a written request by twenty-two international non-governmental
organizations that the Sub-Commission examine the available information and recommend measures for the
protection on human rights in East Pakistan. A plea presented in person by the representative of the International
Commission of Jurists similarly fell on deaf ears. Only one member is reported as having argued that the Sub-
Commission should not remain silent. I found it almost unbearable to read this discussion by a United Nations
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Each of these criticisms of the Nuremberg trials seems to mirror the criticisms Leo

Kuper lays against the United Nations in his book: Genocide: Its Political Use in the

Twentieth Century. In this writing, Kuper evaluates the record of the United Nations in

serving as the administrative body that represents international law in its oppositional stance
to instances of mass murder within the international community. After detailing the
performance of the United Nations in its responses to events that occurred in the 1970’s
(alone!) in the countries of Uganda, Cambodia, and Pakistan, Kuper makes the following

remark:

The performance of the United Nations Organization in the suppression of the crime
of genocide is deeply disillusioning, particularly against the background of the humanitarian
ideals which inspired its founding, and which the organization continues to proclaim - ideals
in which the suppression of war, of crimes against humanity and of genocide were central.
But of course the United Nations is not a humanitarian, but a political organization, and its
humanitarian goals are at the play of political forces, pressure groups and blocks, in an arena
where delegates pursue the diverse interests of the states they represent. Added to this, its
ideological commitment to the protection of the sovereignty of the state, with the corollary of
non-intervention in its domestic affairs, stands in the way of effective action against
‘domestic’ (internal) genocide. And above all, it is the rulers of the states of the world who
gather together at the United Nations, and it is mainly, though not exclusively, the rulers who
engage in genocide.**

Within Kuper’s remarks are questions concerning Law’s ability to stand in opposition
to mass murder, if and when Law is faced with overcoming the dictates of Realpolitik; or, if
and when Law is faced with issues of legal jurisdiction and sovereignty that can be appealed

to in a manner that renders the Law and the power of the Law impotent in its ability to pursue

body of one of the major genocides of the twentieth century; it was so procedural and so devoid of human
compassion (Kuper, p.173).

But what is perhaps even more of an indictment of the international community is the recognition that
since the Second World War genocide has occurred at about a rate of once every 2-3 years. To me, this raises
questions about whether or not genocide is a part of the way the international community functions or ‘does
business.’

2 Leo Kuper, Genocide: Its Political Use in the Twentieth Century (New Haven: Yale University Press, 1982),
175-176.
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those committing mass murder; or, finally, if and when Law is faced with being made
available as a tool for those holding legal powers to commit mass murder.

Returning to Nuremberg, I have been making suggestions about how an omission of
the charge of murdering the German people from this court’s indictment of the Nazi officials
calls into question Law’s oppositional stance to mass murder. Quite conceivably, though, this
assumption could also avoid being called into question by those who are aware of this
criticism of Nuremberg. Law’s oppositional stance to mass murder could not just be defended
and maintained against this criticism of Nuremberg, but the criticism could even be taken as a
call to further re-enforce and expand Law’s oppositional stance to mass murder. The
omission of the charge of murdering the German people as part of the indictment of the Nazi
officials at Nuremberg could (once again) be seen as an illustration of the discrepancy
between Law’s actuality and the practice of Law in history. A suggestion could then be made
about the urgent need to remove this discrepancy, which would hopefully work towards the
punishment, and possible prevention, of any future massacres that may occur within the

international community.

The criticisms presented thus far of the Nuremberg trials, and the other tribunals set
up to prosecute former Nazi officials, may not have yet decided definitively whether or not
Law can be assumed to have stood in complete opposition to the Shoah. I would now like to
turn to Fackenheim’s writings about Law and the Shoah to pursue the question of whether or
not Law can be assumed to always be in the service of preventing mass murder. Within these
writings, Fackenheim offers a kind of “proof” to demonstrate that Law did not stand in
opposition to the Shoah. I would like to begin my consideration of Fackenheim’s writings by

investigating the philosophical background Fackenheim discusses and draws upon to make
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this assertion about Law during the Shoah. Investigating this background will provide a
context that gives full force to the “evidence” Fackenheim relies upon to make his “proof”

about Law no longer being assumed to stand in opposition to the Shoah.

Part D: Fackenheim’s Philosophical Influences Brought to the Shoah

Fackenheim repeats on a number of occasions in his writings a need for all forms of

Thought®® to have a firm connection to the reality it purports to represent. Fackenheim will

2% 46 3% 4§ 29 66

occasionally refer to terms like “Boden,” “seat in life,” “existential matrix,” “ontic versus
ontological reality,” “finitude and transcendence,” “history and historicity” — all terms which
he uses to make distinctions that underline the point about Thought’s need to be grounded in
reality.?® Fackenheim attributes the philosophical origins of this aspect of his thinking to the
influence of both Hegel’s philosophy and existentialist philosophy. I would like to very
briefly summarize Fackenheim’s description of how Hegelian and existentialist philosophy
have had an influence upon his philosophical thinking,.

Fackenheim’s examination of Hegelian philosophy begins by arguing that Hegel,
upon completion of his philosophical system, himself recognized that his philosophy
ultimately suffered from a failure. The ‘failure’ of Hegelian philosophy, Fackenheim goes on
to explain, was not simply a flaw or some type of shortcoming in the way Hegel had

constructed his philosophical system. The failure of the Hegelian philosophical system

represented a failure of the entire Western philosophical enterprise. Hegel’s philosophical

25 The term “Thought” is used by Fackenheim to refer to the history of (Western) philosophy and the different
systems of Thought considered to be a part of this tradition. This is not a comment upon thought in general or
any of the thinking that occurs outside of this tradition.

%6 See Fackenheim, Chapter IV.
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system described “absolute reality” (i.e. the world outside of Hegel’s “absolute philosophy” —
or, “reality as it should have been™). However, reality did not reflect Hegel’s absolute
Thought (or philosophy), and so acceptance of Hegel’s Thought was subsequently revealed to
be an inauthentic flight from reality.

Since Hegel’s Thought represented the apex of Thought’s ability to comprehend
reality, and seeing as this form of Thought failed to fully comprehend reality, then after the
failure of Hegel’s philosophical system questions begin to arise concerning any assumptions
about Thought’s ability to comprehend reality. The conclusions that either Thought must now
be abandoned in favour of reality, or that reality must now be abandoned in favour of
Thought, each begin to appear as quite logical options. However, Fackenheim argues that
existentialist philosophy teaches that neither of these conclusions can be accepted, though
seemingly they are quite logical. The concern for a post-Hegelian thinker becomes not the
decision of abandoning either Thought or reality completely; but instead the discovery of a
form of Thought that recognizes the limits humanity’s finite reality places upon Thought.
This form of Thought seeks neither to nullify the meaning of finite human reality by
transforming reality into something that in Thought is other than finite; nor does it seek to
nullify Thought by transforming Thought into something that in reality is incapable of
reflecting upon humanity’s finite reality in a meaningful way.

The influence of Hegel and existentialist thought upon Fackenheim suggests to him,
then, the need for all forms of Thought to be bounded by reality. Nonetheless, Fackenheim
does not conceive of the relationship between Thought and reality to be completely one-
sided. The restrictions placed upon Thought by humanity’s ‘situatedness’ in finite reality do
not fully negate Thought’s capacity for transcendence. Fackenheim describes the capacity of

Thought to achieve transcendence over the finite situation to which it is bounded as being (or
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representing) a “hermeneutic circle.” Fackenheim explains how the hermeneutic circle that
characterizes the relationship between Thought and human reality is to be understood. This
involves a conception of transcendence that, once again, Fackenheim claims to derive from
the influence of Hegel’s Thought. This conception of transcendence suggests that Thought’s
very comprehension of the limital status placed upon Thought by its rootedness in finite
human reality is precisely what allows Thought to achieve transcendence over the finite
situation to which it is bound. Fackenheim gives the term “authentic reflection” to the form of
reflection within Thought that achieves transcendence over humanity’s finite situation
through a comprehension of the limits finite reality places upon Thought. This form of
Thought does not overlook the limits of humanity’s finite reality for the sake of an absolute
reality that has been comprehended in Thought, which Thought would subsequently seek to
transform reality into. Comprehension of the limits of humanity’s reality allows Thought to
reflect upon the reality outside of Thought in a meaningful way.”’

Fackenheim preserves the interplay of Thought and reality, especially Thought’s need
to be bounded by reality, as a crucial aspect of his discussion of the Shoah. Thus, Fackenheim
acknowledges that, in the face of the reality of the Shoah, Law’s stance should of course in
theory be complete opposition. However, Fackenheim will only accept as the “evidence” that
“proves” Law’s stance to the Shoah what the historical record evidences about the practice of
Law during the Shoah.?

Previously, I presented the position that the Third Reich could be characterized by the
absence of Law. From the perspective of those who accept this position, Fackenheim’s

approach of referring to the historical record to determine the status of Law during the Shoah

;7; For this summary of the influence of Hegel and existential thought on Fackenheim, see Fackenheim, 156-166.
Ibid., 166.
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would seem to demonstrate clearly Law’s oppositional stance to the Shoah. Those
maintaining this position would hold, I would speculate, that the Nazi version of Law that
was in force and obeyed during the Shoah is in no way to be regarded as representative of
what the Law involves.

A preliminary concern for those who take this view of Law in the Third Reich is the
tremendous volume of Law that the Nazis put into force during the time of the Third Reich.
This seems relevant even if the Law that was produced and enforced by the Nazis is
considered to be a false representation of the Law. The “popular’ depiction of the Third Reich
that is handed down to posterity serves as evidence of the highly intense presence of laws
during the Third Reich. This depiction consists of an extremely oppressive and regulated
state. Typical of this ‘popular’ depiction of the Nazi regime is the policing activities of the
Gestapo who ceaselessly monitor the lives of private citizens through ‘law enforcement,’ or,
at least, the enforcement of Nazi laws. The image commonly associated with this depiction of
the Third Reich is of Gestapo agents spying upon the private activities of members of the
general population; or of the Gestapo harassing members of the general population in public,
demanding they produce papers that state their legal status in the Third Reich.

Beyond the ‘popular’ depiction of the Third Reich, and the images this produces, is
the Law known to the historical record as having been in force during the Third Reich. One
example from this record is the Nazi government’s decision of not taking the steps necessary
to abolish the constitution of the (then) much-despised Weimar Republic.”” There are, of
course, many explanations for this constitution not having been abolished. As well, the
constitution’s not being abolished does not suggest that the Nazi authorities were in any way

observing the Weimer constitution. Still, that the Law of the hated Weimer Republic was kept

2 See Arendt, The Origins of Totalitarianism, 398.
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on record during the Third Reich remains a curiosity and possibly problematic for those who
maintain that Law was completely incompatible with the Nazi version of Law.

There is also the Third Reich’s imposition of the notorious Nuremberg Laws or “anti-
Jewish laws.” The decision of the Nazi authorities to designate laws as one of their vehicles
for oppressing the Jewish population again seems like a troubling development for the view
that Law stands opposed to the Shoah.

Besides the Nuremberg Laws, the Nazis of course developed other laws to assist
themselves in their perpetration of mass murder. I would like to draw attention to one of the
laws that I feel is very significant to a discussion of Law and the Shoah. This was a law the
Nazis put into force on the day of their invasion of Poland, stating that the rights of
citizenship were to be stripped away from the Jews living under Nazi rule.’® The legal
measure of loss of citizenship was also a matter of course for all who were slated as inmates
in the Nazi concentration camps and death camps. The legal implication of this law was to
remove the type of legal protection that was implied by holding citizenship in the Third
Reich.

Depriving inmates in the concentration and death camps of their legal rights as
citizens of the Third Reich may seem to establish definitively the opposition of Law to the
Shoah. The assumption that Law had no part in the killings that occurred during the Shoah is
seemingly verified. However, hoping to establish Law’s non-involvement in the Shoah by
noting its absence has the unfortunate consequence of also having to recognize the Law
would have been made ineffectual when it faced the Shoah, if the Law had not been
obliterated outright. And so likewise, having the dismissal of the form of legal protection that

accompanies citizenship occur as nothing more than “a matter of course” for those slated to

0 See Agamben, 132
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be inmates of the Nazi concentration and death camps clearly does not speak in favour of
Law being able to stand opposed to the Shoah.

Furthermore, the decision of the Nazi government to remove these rights seems to
indicate the presence of an odd legal sensitivity on the part of the Nazi government. If prior to
entering the death camps the rights of citizenship are stripped away from those slated to be
their inmates, then whatever is to happen to these prisoners within the space of the death
camps can no longer be a violation of these rights. Ensuring the rights of citizenship were not
violated seems to indicate the Nazis were acutely aware of these rights and the importance of
their observation, although undoubtedly to the outside observer the Nazis awareness of these
rights seems extremely perverse.

Finally, the removal of legal rights of citizenship raises questions about the form of
rule that was in place within the confines of the death camps. Needless to say, the inmates
were obviously not “free to do as they pleased,” but instead had their activities regulated to
an extraordinarily degree. The implication here is that noting the loss of citizenship for
concentration camp inmates does not necessarily indicate or lead to the assumption that Law
was completely absent from life within the concentration camp.

These observations about the Nazi version of Law may or may not seem troubling to
those who hold to the position that Law stands opposed to the Shoah. The interpretation may
even arise that these same observations actually strengthen the position about the Law and its
opposition to the Shoah. I would presume for those pursuing this line of argument,
identifying how the Law was distorted under Nazi rule is precisely what suggests that Law
cannot reasonably be said to have been represented by the Nazis. However, once the Law’s
distortion or lack of representation during the Shoah is admitted, I feel questions are

immediately raised about the Law’s potency and viability. To suggest Law was distorted or
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absent during the Shoah is to suggest that Law was absent or distorted at the time it was

needed most.

Part E: Law’s Oppositional Stance to the Shoah Preserved?: Fackenheim and the Unwritten

Law of Man

Perhaps, though, a much more reasonable line of argumentation, which is able to
maintain Law’s oppositional stance to the Shoah, involves finding representation for the Law
during the Shoah from another source besides that of the Nazi government. Fackenheim
makes precisely this appeal; and to do so, he makes a distinction in his writings between the
written laws of Man and the Unwritten Law of Man.*' The written laws of Man are easily
identifiable as what can ostensibly be pointed to as the laws of the Third Reich put into force
by the Nazi government. (Thus far in this writing these laws have been referred to as ‘the
Nazi version of Law.”) The conception of Law upon which the written laws of Man are
based, which is of Law being solely a matter for the state to protect and enforce against those
private citizens who offend against it, corresponds to the more ‘formalistic’ conception of
Law observed by Durkheim and alluded to earlier in this writing. By contrast, the Unwritten
Law of Man conceives of Law as being a matter between private citizens, upheld
independently of the state’s involvement. In the case of the Shoah, if taking the Nazi version
of law as the Law’s representative seems dubious to say the least, then the Unwritten Law of
Man can act as a much more reasonable representative of the Law. The constituency that
would make up the Unwritten Law of Man would not just be the Nazi government officials,

but all citizens who had been placed under Nazi rule, taken as a whole.

3! Fackenheim, 267.
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But what precisely is this “Unwritten Law of Man” that conceives of Law as being a

matter between private citizens? Fackenheim introduces this Law as being an “old-

d,,32 9533

fashioned””” philosophical idea, and its “out-of-date”” character being the case even at the
time of the Shoah. Fackenheim also acknowledges that this idea is conceptualized as an
understanding shared by all of humanity; and yet, as Fackenheim goes on to explain, there
were those during the Shoah (just as at all times) who, “knew neither of philosophy nor of
unwritten laws.”* These considerations would seem to discredit any attempts to take the idea
of an Unwritten Law of Man at all seriously. However, Fackenheim does take this idea very
seriously when discussing the Shoah. The relevance of the Unwritten Law of Man to a
discussion of the Shoah is established for Fackenheim by an instance during the Shoah where
the idea of an Unwritten Law of Man was invoked in the name of resisting against the mass
murder being perpetrated by the Nazis.

Fackenheim’s concern with the Unwritten Law of Man should be made sensible by
reflecting upon his approach philosophically to the Shoah discussed earlier in this writing.
This is his approach of wanting to take very seriously the ability of Thought to maintain ties
to reality. Thus according to the approach Fackenheim is taking, even though there may be
some concern theoretically with the status or viability of the idea of an “Unwritten Law of
Man,” the appearance of this idea in reality as a form of resistance to the Shoah lends a
tremendous amount of credence to the integrity of this idea. This is especially true when
comparing the Unwritten Law of Man to perhaps other more theoretically viable

philosophical understandings of humanity, which in reality showed no signs of resistance to

the mass murder being perpetrated by the Nazis.

32 1bid., 274.
3 Ibid., 269.
3 Ibid., 268.
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Fackenheim refers to the trial of a philosophy professor by the name of Kurt Huber as
the circumstance that brings about the appearance of the Unwritten Law of Man in reality as a
form of resistance to the Shoah.*> Fackenheim recounts how Huber was the leader of a
student resistance group from Munich that went by the name of “White Rose.” When Huber
was brought before the Nazi law courts to answer to the Nazi authorities for his protestatibn
of the Nazi government and its policies, Huber invoked the categorical imperative. Huber
quoted Fichte’s modified version of Kant’s moral Law to explain the thinking behind his
decision to engage in disobedience: “And act thou shalt as though/ The destiny of all things
German/ Depended on you and your lonely acting/ And the responsibility were yours.”3 6
Fackenheim takes Huber, in this final statement that he makes in defence of his actions, to be
equating the categorical imperative with the Unwritten Law of Man.?” However, Fackenheim
makes the case that grave concerns surround the status of the Unwritten Law of Man during
the time of the Shoah, especially when considering its expression comes in the form of being
represented by the categorical imperative.

What troubles Fackenheim is that Huber’s invocation of the categorical imperative at
trial calls to mind another trial involving the Shoah where a defendant invoked Kant’s moral
Law. This is the trial of Adolf Eichmann in Jerusalem. Fackenheim diagnoses Eichmann’s
understanding of the categorical imperative as quite disturbingly being “not altogether
mistaken.”® Fackenheim makes this diagnosis by contending that Eichmann can justify his
actions during the Shoah on the basis of very distorted interpretations of the first two

formulations of the categorical imperative. The first formulation, “It is morally necessary to

35 Ibid., 266.
3 Ibid., 267.
37 Ibid., 267-268.
38 Ibid., 270.
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»3 certainly does not conflict with the sense of duty Eichmann

do duty for duty’s sake
claimed to possess, and which Fackenheim also believes Eichmann clearly demonstrated in
his actions. The second formulation of the categorical imperative: “It is morally necessary so
to act that the “maxim” of one’s acting could become, through one’s will, universal” is also
consistently formulated by Eichmann. “For there is no doubt,” Fackenheim explains, “that the
“maxim” of his acting was to make through his own will the Fiihrer’s will into universal
law.”*° This will of course involved exterminating all Jews through mass murder, and clearly
Eichmann accepted that this will be enforced universally throughout the entire world.

Fackenheim regards these first two formulations of the categorical imperative, which
involve notions of “duty” and of “maxims,” to correspond more closely to considerations
surrounding the written laws of Man. The possibility that Eichmann could align his conduct
according to these two formulations of the categorical imperative is certainly quite disturbing.
However, there still remains the evaluation of Eichmann’s conduct relative to its ability to
find agreement with the third formulation of the categorical imperative; which is stated as
follows: “It is morally necessary to treat humanity, whether in one’s own person or in that of
another, never as a means only, always as an end as well.” This third formulation of the
categorical imperative, Fackenheim argues, is the origin of Huber’s philosophical
understanding of the Unwritten Law of Man. Fackenheim also argues, perhaps somewhat
reassuringly, that such a principle could not have guided the actions of Adolf Eichmann.

To help further appreciate the meaning of this principle of an Unwritten Law of Man,

Fackenheim quotes a Kantian scholar by the name of H.J. Paton: “As Kant well knows, men

% Ibid., 270 (The other two formulations of the categorical imperative quoted later on this text are from the
same location). Note: This is Fackenheim’s idiosyncratic version of the first formulation of the categorical
imperative.

“ Ibid., 270.
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are not saints. Nevertheless - and this is the fundamental conviction of Kant - a good will is
present in every man, however much it may be overlaid with selfishness, and however little it
may be manifested in action.”*' However, Fackenheim argues that Eichmann aligned himself
with the principles of Nazism, principles whose aim was in part to target the “good will” in
Man for destruction. In short, Fackenheim describes the principles of Nazism as being
characterised by a “logic of destruction.” I will return to Fackenheim’s description of the
Nazi logic of destruction, and what Fackenheim ultimately describes as this logic’s “Will-to-
Self-Destruction.”** For the moment, it suffices to say that the principles of Nazism sought to
target Man’s good will with the end in mind of bringing about the elimination of this good
will or human personality (the terms are used interchangeably by Fackenheim):

That human personality [i.e. “good will” — my italics] is an end in itself is the heart
and soul of Kant’s categorical imperative. As for the Third Reich, its heart and soul was the
aim to destroy just this principle - by no means only in the case of Jews, “inferior races,” and
enemies of the Reich, but also, and perhaps above all, in the case of the “master race” itself.*®

Fackenheim leaves no doubt as to his opinion about the “success” Nazism
experienced in demonstrating that the sense that all of mankind shares in a good will that
motivates their action is something that can be eliminated. The clearest piece of evidence
Fackenheim can offer to illustrate this point is simply to call to memory the example of the

Muselminner, * as well as the S.S. men who drove prisoners through a regimen of

immeasurable torture to this wretched state of existence. “In both cases,” Fackenheim

! bid., 272.

“ Ibid., 264.

* Ibid., 272.

** The term “Muselmann” or “Muselmdnner” is of ambiguous origin, but ultimately derives from the slang used
at the death camps (as confirmed by the testimony of the survivors). The generally accepted understanding is
that the term was used with reference to the ‘perception’ (or perhaps ‘misperception’) of the inmates that the
Muselmdnner had a resemblance to Muslims “either praying in a prone position” or “because of bandages
around the head.” Gil Anidjar. Q&A AsiaSource Interview. Date unknown.
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explains, “that personality [or the good will] was destroyed.”* Fackenheim continues with
his argument to describe in no uncertain terms what the destruction of this ‘personality’
within these individuals implies for the status of the Unwritten Law of Man:

It is true that Kant’s belief in humanity could at no time be verified. However, not
until the advent of the Holocaust world was this belief refuted, for here the reality that is the
object of the belief was itself systematically annihilated ... And thus it could come to pass that
Kant’s categorical imperative, with its heart and soul destroyed, was invoked by it most
dedicated enemies.*°

Fackenheim’s point is that when the European population as a whole under Nazi rule
is considered, to have even a portion of this population lose its sense of “human personality”-
as is the case with the Muselmdnner and their S.S. torturers - then this is enough to destroy
the Unwritten Law of Man and its viability as an idea. And added to this miserable
realization, Fackenheim suggests the issue is even further compounded against the idea of an
Unwritten Law being shared by all Men when considering the remaining portion of the
European population under Nazi rule, and the record of this populace taken as an entirety in
acting out in resistance to the mass murder perpetrated by the Nazis: “Why were there so
few? Why not a great army of professors, poets, priests, philosophers? The “good in man”
can be destroyed. It was being destroyed, and by no means only among those exposed to the
Nazi logic of destruction.”’ Such was the beleaguered status of the Unwritten Law of Man
during the time of the Shoah according to Fackenheim’s argument. The written laws of Man,
equated with the first two formulations of the categorical imperative, were construed as the

motivating principle and/or justification behind the Nazi elimination of the third formulation

of the categorical imperative, or the Unwritten Law of Man. The Nazis attempted a kind of

* 1bid., 273.
 Ibid., 273.
T Ibid., 274.
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reversal of the relationship between the written laws of Man and the Unwritten Law of Man.
The Unwritten Law of Man is construed philosophically by Kant (and others) to be a
motivating principle behind the Law that seeks mankind’s preservation and well being, and
inspiring a corresponding sense of justice within men and the written laws of men.
Fackenheim describes the Nazi ‘legal’ project as using the written laws of Man to instruct
men to engage in the destruction of the Unwritten Law of Man. This is to be accomplished by
instructing men to engage in the destruction of their fellow Man, and ultimately, by
instructing men to engage in their own destruction. As to the “success” of the Nazi project in
bringing about the destruction of the Unwritten Law of Man, this is testified to both by the
state of this personality within the Muselmdnner and their S.S. torturers, as well as the
complacency of the European population, as a whole, to this destruction as it was being

played out in the death camps.*®

This investigation began with examining the claim that Law stands completely
opposed to the Shoah. The starting point for this investigation was the not-so-surprising
realization that the Nazi version of law would not maintain Law’s claim to standing in
opposition to the Shoah. The Nazi version of law was shown to leave the Law either
completely unrepresented or extremely distorted during the Shoah. The Shoah clearly

represents a defining moment in the history of Law, and so the Law’s inability to stand

“8 For testimony concerning the awareness of the European population under Nazi control about the perpetration
of mass murder during the Shoah, see Claude Lanzman’s film, “The Shoah.” Consider also Arendt’s statement
that: “Of course the population at large and the party members specifically know all the general facts — that
concentration camps exist, that people disappear, that innocent persons are arrested; at the same time, every
person in a totalitarian country knows also that it is the greatest crime ever to talk about these ‘secrets.”” Her
words suggest that open discussion of the concentration camps, at least in the eyes of the Nazi authorities,
represented a challenge if not a form of outright resistance to the mass murder they were in the midst of carrying
out. In my opinion this reaffirms Fackenheim’s position that the European population as a whole under Nazi
control were presented with a choice of whether or not to oppose the mass murder being perpetrated by the
Nazis; but this opportunity was neglected.
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opposed to the Shoah raises very troubling questions about the effectiveness of the institution
of Law. Thus, an appeal was made to have the Unwritten Law of Man act as the Law’s
representative, in the hopes of rescuing the Law unscathed from the troubling implications
posed to it by the Shoah. Whereas the Nazis were taken as the Third Reich’s representatives
of the written laws of Man, the constituency that comprises the Unwritten Law of Man would
be represented by the entirety of the European population under Nazi rule. However, the
Unwritten Law of Man was also shown to be unable to provide the Law with a form of
representation that would have allowed the Law to maintain a stance of complete opposition
to the Shoah. This was demonstrated by following Fackenheim’s method of evaluating the
effectiveness of a theory — in this case a theory of Law — through examining the practice of
that theory “in reality” (or in “history”). That the Unwritten Law of Man could not maintain
Law’s oppositional stance to the Shoah was illustrated by the occurrence “in reality” of the
following:

1) The Unwritten Law of Man maintains that all human beings have within them at
least (some) share in its practice. This indispensable supposition of the Unwritten of Man is
refuted by the appearance in reality of the Muselmdnner, and the S.S. men who drove men to
the state of being a Muselmann. In both cases, the Unwritten Law of Man was destroyed
within these individuals

2) The goal of bringing about the destruction of European Jewry was not openly
resisted by the majority of individuals under Nazi rule. This majority was not, as Fackenheim
describes it, currently being “exposed to the Nazi logic of destruction.” Or, to state this more
plainly, this majority was not currently being targeted for mass murder by the Nazis. This
refutes the idea that, when possible, the Unwritten Law of Man will motivate Man to stand

opposed to the perpetration of mass murder.
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3) Finally, a disastrous conclusion for Law was Fackenheim’s argument that one of
the methods used to undermine the Unwritten Law’s attempt to stand opposed to the Shoah
was from a form of Law itself. This form of Law was the written laws of Man; at least in the
way these laws were formulated by the Third Reich.

And yet, despite the reality of what occurred to the idea of an Unwritten Law of Man
during the Shoah, Fackenheim still maintains that after the Shoah, promise remains for the
Unwritten Law of Man; and by extension, the possibility of other “authentic’* forms of
thought being able to exist after the Shoah. As has been argued above, the Unwritten Law of
Man may indeed be incapable of surviving the Shoah intact and in the way it claims to
persist. That is, as the idea of a motivating principle that exists inside of every human being,
incapable of ever disappearing completely, and acting as a guide within each and every
human being that always allows each person the chance to pursue what is “good.” However,
what speaks to the resourcefulness of the Unwritten Law of Man, according to Fackenheim,
is although this idea may have been fragmented during the Shoah, it did at least make an
appearance in some form - even if only as a remnant of the original idea it represented. Most
spectacular about this appearance was that it occurred as part of what acted in resistance to
the Nazi slaughter. Huber’s invocation of the Unwritten Law of Man in his defence of his
decision to resist against the Shoah is the evidence that realizes that this Law made such an
appearance in resistance to the Nazi slaughter, in reality.

The implications for philosophical Thought of the appearance of the Unwritten Law
of Man will be a crucial part of the discussion that makes up the concluding section of this
work. For now, what must be recognized from what has been argued is the following

extremely disheartening conclusion: The Unwritten Law of Man did not provide Law with a

“ Ibid., 277.
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form of representation that allowed the Law to maintain its oppositional stance to the Shoah.
This conclusion begins to raise disturbing, though perhaps sobering questions about the status

of Law during the Shoah.

Part F: Fackenheim, Arendt and “The Banality of Evil”

To continue my investigation into the status of Law during the Shoah, I would now
like to consider Hannah Arendt’s conception of the Nazi version of law. To commence my
understanding of Arendt on this matter, I want to begin by considering an objection

13

Fackenheim raises against Arendt. His objection is directed at Arendt’s “theory of the
banality of evil.” The full extent of what Arendt stated on this matter is unknown to me.
However, I think a consideration of what Arendt had to say about the “banality of evil”
within her book, Eichmann in Jerusalem: A Report on the Banality of Evil, may be helpful to
clarify Arendt’s position. This will hopefully answer the objections put forward by
Fackenheim, as well as other similar objections that have been made against Arendt for her
statement of “the banality of evil.” I am also hoping that answering Fackenheim’s objection
will perhaps make clearer Arendt’s conception of the Nazi version of law.

Fackenheim’s objection is not that Arendt’s “theory of the banality of evil” fails to be
consistent with the version of law that (taking Eichmann as their representative) the Nazis
were trying to put into force. The issue, Fackenheim maintains, is that the Shoah illustrates
that it is precisely this conception of law that needs to be put into question and then firmly
rejected. Fackenheim’s objection implies that Arendt herself approves of the “theory of the

banality of evil.” He argues that Arendt’s approval of this “theory” comes (first) through her

accepting that the Nazi conception of law plausibly accounts for the manner in which the
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operation of law took place during the Shoah. Secondly, Fackenheim’s argument implies that
Arendt also accepts that the Nazi conception of law, and the “theory of the banality of evil”
upon which this conception of law is based, accounts for the way Law works in other modern
Western societies besides just Nazi Germany; which is to say Arendt accepts that Nazi law
reflects ‘the reality of the way the Law works.’

I would summarize Fackenheim’s criticism of Arendt in the following way: The
notion of the “banality of evil” can be perceived to offer support for the well-known
argument of the Nazi government officials that those who orchestrated mass murder during
the Third Reich were a part of a “system;” and this “system” should be understood to have
alleviated the individuals who took part in it of any and all responsibility. Consider
Fackenheim’s recounting of this argument about the guilt of officials in the modern
(bureaucratic) justice system, an argument that he understands is based upon the notion of
“the banality of evil,” as well as his explanation of how a “theory of the banality of evil”
should not be allowed to help justify mass murder:

The “extreme™ evil, then, which is unarguably present in the Holocaust world lies not
— so the argument for the banality of evil concludes — in the doers, right up to and including
the ultimate one, all of them banal, but rather in the deeds; and the doers yielded to the deeds
only because they were enmeshed in a dynamic, escalating, “totalitarian” system — ever-
escalating, as it were, by itself...

[However] The conclusion to be drawn is that the doctrine of the banality of evil is
only a half thought and half the truth, and the complete thought and the complete truth is that
just as the “totalitarian” system produced the rulers and operators, so the rulers and
operators produced the system. In however varying degrees, those manipulated /et themselves
be manipulated; those obeying ever-escalating orders chose to obey without limits; those
surrendering in a blind idealism made a commitment to blindness. Not only Eichmann, but
everyone was more than a cog in the wheel.*®

I would answer Fackenheim’s objection to Arendt by noting that very curiously,

Fackenheim’s objection is to some degree a restatement of Arendt’s own rejection of a

% Ibid., 237-238.
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conception of law that is based upon “the banality of evil.” The correspondence between
Fackenheim’s objections to Arendt, and Arendt’s own original views, can perhaps best be
demonstrated by comparing Fackenheim’s words of criticism of Arendt just cited above, with

some of the final words of the Epilogue to Eichmann in Jerusalem, which properly speaking

(that is, excluding the post-script) are the final words of Arendt’s work:

The justice of what was done in Jerusalem would have emerged to be seen by all if
the judges had dared to address their defendant in something like the following terms:

“You said that your role in the Final Solution was an accident and that almost
anybody could have taken your place, so that potentially almost all Germans are equally
guilty. What you meant to say was that where all, or almost all, are guilty, nobody is. This is
indeed quite a common conclusion, but one we are not willing to grant you...

“No matter through what accidents of exterior or interior circumstances you were
pushed onto the road of becoming a criminal, there is an abyss between the actuality of what
you did and the potentiality of what others might have done. We are concerned here only
with what you did, and not with the possible non-criminal nature of your inner life and your
motives or with the criminal potentialities of those around you ... Let us assume, for the sake
of argument, that it was nothing more than misfortune that made you a willing instrument in
the organization of mass murder; there still remains the fact that you have carried out, and
therefore actively supported, a policy of mass murder.”’

These words, put into the mouth of the judges by Arendt, though clearly meant as her
own, illustrate Arendt’s comprehension of “the banality of evil” and the conception of Law
that this notion brings forth. This is a conception of Law that accepts that a guilty verdict
cannot be passed upon those who accept a part in the organization of mass murder. But
Arendt’s words in this passage also articulate an alternative understanding of the Law to that
which is produced through the notion of “the banality of evil.” This alternative understanding
explains how to reject a conception of Law that condones the monstrous implications of
proclaiming the innocence of those who participate in the organization of mass murder. Her

rejection of the notion of “the banality of evil” is achieved through her holding to the

51 Arendt, Eichmann in Jerusalem, 278-279.
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understanding that anyone who is faced with participating in the organization of mass murder
always has the choice to resist against accepting such a role.

Before making clearer Arendt’s rejection of the notion of “the banality of evil,” one
general difficulty should be noted in the first place before any objections are put forward
against Arendt for advocating a “theory of the banality of evil.” In the post-script to

Eichmann in Jerusalem, Arendt very explicitly rejects the notion that her purpose was to

build a theory of evil; a theory which presumably would have been based on her previous
work on totalitarianism: “This book™ Arendt explains “does not deal with the history of the
greatest disaster that ever befell the Jewish people, nor is an account of totalitarianism, or a
history of the German people in the time of the Third Reich, nor is it, finally and least of all, a

1% Arendt explains her purpose in the opening

theoretical treatise on the nature of evi
sentence of the same post-script, “This book contains a trial report (her italics).”>> And what
she understands herself to be reporting on is to be found stated very clearly in the concluding
sentence of the post-script: “The present report deals with nothing but the extent to which the
court in Jerusalem succeeded in fulfilling the demands of justice.”>* Perhaps the most obvious
questions that now arise would be concerning the following: What does Arendt understand to
be involved with a report; and why does the Eichmann trial strike Arendt as an appropriate
event to make a report on justice?

To answer the first of these questions, consider Arendt’s acknowledgement and
response in her post-script to the controversy and criticisms surrounding her report. In this

response, Arendt takes care to delineate what she thinks is the generally accepted standards or

boundaries to which a report must conform. These standards or boundaries include providing

52 1bid., 285.
53 1bid., 280.
54 Ibid., 298.
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an accurate representation of what is to be reported on. She then references the sources she
used to make her report. The suggestion she seems to be making by referencing her sources is
that criticisms of her report should come in the form of difficulties with the sources upon
which her report is based, and whether or not these sources, and her representation of them,
are appropriate and accurate. However, many of the criticisms that have been brought against
her report have not been made against her in this fashion. Instead, as can be seen with the
criticism levelled against Arendt by Fackenheim, Arendt seems to have been criticized for the
content of what she was reporting on, as if this content was representative of her own views
of the matters discussed in the report.

In any case, I want to suggest that Arendt’s interest in limiting her discussion to a
concern with the status of justice, when this is recognized, helps to bring her entire report of
the Eichmann trial into focus. The second question asked earlier of why Arendt chose to take
the opportunity to report on the status of justice during the Eichmann trial can now more
clearly be responded to. The focus of her report of the Eichmann trial is that Arendt has
serious concerns about the correlation between, or more properly speaking, the lack of
correlation between the “the interests of justice” and the interests of the current “justice
systems.” These are the justice systems that (speaking obviously in a very general sense) base
their practices upon the ‘modern Western legal tradition.” To Arendt, Eichmann’s trial
highlights this discrepancy between the interests of justice and the interests of these current
justice systems. It could be said that Eichmann’s trial in Jerusalem did not just place the
defendant on trial, but also placed all of the justice systems that have arisen from the Western
tradition on trial as well - although to make such an argument would undoubtedly be a bit of

an overstatement.
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With the scope of Arendt’s interests in the Eichmann trial (hopefully) now
recognized, I would now like to return to Fackenheim’s criticism of Arendt. Fackenheim has
suggested that Arendt accepts that “the banality of evil” accurately accounts for the
administration of justice in the modern Western world. However, as Arendt states: “The
administration of justice, measured by such theories, is an extremely unmodern, not to say
outmoded, institution.”> These words of Arendt’s are representative of the argument she
makes throughout her post-script concerning the current state of justice. This is the argument
that the trial of Eichmann demonstrates that a split has occurred between the “administration
of justice” and the administration of justice within modern justice systems.

Arendt states that the status of justice in the Eichmann trial “touches upon one of the
central moral questions of all time, namely upon the nature and function of human
judgement.”*® The practice of human judgement, then, is understood by Arendt to be an
extremely important component for the administration of justice. Arendt also describes, at
various points of the post-script, how human freedom is essential for the ongoing
administration of justice.”” What, then, is Arendt’s understanding of the relationship between
the administration of justice, human judgement, and human freedom? Concerning Arendt’s
conception of this relationship, I would conclude the following: One of the very important
means by which the expression of human freedom occurs in the legal realm is through
‘human judgement.” Subsequently, the expression of human freedom through the use of
human judgement is one way the administration of justice can occur. And yet, Arendt argues
that talk of the impossibility of ‘passing judgement’ is becoming more and more prevalent in

current discussions of a far range of topics; including discussions surrounding the

5 Ibid., 290.
% Ibid., 294.
*7 For example: Ibid., 294.
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administration of justice.’® Arendt’s suggestion is that human freedom can and has been
constricted within current systems of justice. Furthermore, Arendt recognises this loss of
human freedom that is being experienced under these current systems of justice as something
that distantly begins to echo the more severe loss of human freedom that occurred during the
Shoah under the rule of law imposed by the Nazi “justice system.>*”

But far from condoning or simply lamenting the way justice is being practiced in
modern systems of justice, I would argue Arendt identifies this loss of freedom experienced
in current justice systems as a way of speaking out against it. Arendt is not simply
cataloguing or keeping an inventory of the way freedom is being removed within modern
justice systems. Arendt also “documents” evidence of acts that occurred during the Eichmann
trial that express human freedom. For example, Arendt observes:

We heard the protestations of the defence that Eichmann was after all only a “tiny
cog” in the machinery of the Final Solution ... In its judgement the court naturally conceded
that such a crime could be committed only by a giant bureaucracy using the resources of a
government. But insofar as it remains a crime - and that, of, course, is the premise for a trial -
all the cogs in the machinery, no matter how insignificant, are in court forthwith transformed
back into perpetrators, that is to say, into human beings.%

To me, exercising legal judgement to bring about the transformation of individuals
from ‘machine parts’ to ‘human beings’ is an expression of human freedom that resists
against attempts to ‘systematize’ the humanity out of individuals. By noting such an
expression of human freedom, Arendt highlights or encourages the ways human freedom is
able to overcome its possible suppression within current systems of justice - systems of

justice that (as Eichmann may have accurately perceived) can dangerously share a penchant

for an understanding of law that is based upon the notion of “the banality of evil.”

% See Ibid., 296-298.
%9 “These Crimes undeniable took place within a “legal” order” (Ibid.,, 290).
% Ibid., 289.
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To be clear, what is at stake here for Arendt is not simply the safeguarding of an
abstract or ideal notion of human freedom. The Shoah is an event where “administrative
massacres” occurred. To Arendt, the threat of these kinds of measures being put into practice
once again — measures that involve the system “calling for” the destruction of the very
population it is in place to oversee — continues to be a very real possibility. The annihilation
of human freedom becomes of paramount importance, then, if a system is to be successful at
perpetuating the destruction of its own population. Consider Arendt’s observations about
what the loss of human freedom experienced in the character of Eichmann led to: “That such
remoteness from reality and such thoughtlessness can wreak more havoc than all the evil
instincts taken together, which, perhaps, are inherent in man — that was in fact, the lesson one
could learn in Jerusalem.”®! In a manner of speaking, human freedom is the “battle ground”
on which a system’s ability to engage in “administrative massacres” is fought. This well-
worn metaphor aside, Arendt argues that the practice of human freedom had a tangible role in
the Eichmann trial. Without recounting the entirety of the argument put forward by Arendt in
the post-script (concerning the resources available within the current legal system to judge as
guilty tho