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ABSTRACT

This thesis is 2 legal analysis of the provisions in the Constitution Aet, 1982
which protect the aboriginal and treaty rights of the aboriginal peoples of Canada:
section 25 of the Charter of Rights and Freedoms, and section 35 ov the Constitution
Act, 1982,

A evamitatan of the logislative history of these provisions revesals the
divergent views about the scope and content of the rights of the aboriginal peoples
which prevailed in the period immediately preceding the patriation of the
Constitution. Aboriginal groups adopted a political and legal strategy to ensure that
their rights were protected in any constitutional reform, and the results of this are
revealed in the Constitution Act, 1982. The strategy was a limited success, in that
sections 25 and 35 do protect these rights, but the addition of the word "existing" to
section 35 was interpreted to be a restrietion of the original provision.
Entrenched constitutional guarantees serve an educational as well as a practical
legal purpose. The status of the Constitution Act, 1982 requires a purposive analysis,
which gives effect to the underlying philosophical and legal rationale for the rights
| guarantees it contains. The entrenchment of aboriginal and treaty rights provisions in
this constitutional reform package was viewed by aboriginal peoples as a meaningful
first step in the process of re-negotiating their relationship with the governments of
Canada. These provisions therefore have a symbolic as well as a pragmatic purpose.
An adequate theory of aboriginal rights, as collective rights, is a vital missing
element in current legal analysis, and it is particularly needed for the interpretation of
these constitutional guarantees. Aboriginal rights in Canadian law are rooted in the

views of Spanish theologians and international lawyers, which were incorporated into

British colonial practice during the settlement of North America. These rights
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protect, at the least, aboriginal land use activities in territories which have not been
ceded to, cr purchased by, the Crown. These rights are subject to extinguishment by
the Parliament of Canada.

In modern jurisprudence, "rights" are recognized as claims which require special
justifieation to be over-ridden. Professor Dworkin analyzes these claims, and he
situates them in a larger "liberal” theory of law, which focusses on the rights possessed
by individuals. Collective rights are "rights" as that term is explained above, but they
are enjoyed in community with others in a ecolleetivity. The interaction between
individual and ecollective rights will occasionally bring them into conflict, and
principles are required in order o reconcile these competing claims. One key
principle which must be adopted if collective rights are to be meaningful is that the
capacity of the collectivity to continue as a separate entity must not be impaired
either by state intrusion or by claims on behalf of individuals. Against this one can
balance an equally strong presumption in favour of the maximum protection of
‘Individual rights which is consonant with the survival of the collectivity.

Sub-section 35(2) states that the "aborviginal peoples of Canada includes the
Indian, Tnuit and Metis people of Canada". The reference to "Indians" in sub-section
91(24) of the Constitution, 1867 had previously been interpreted to apply to Indian and
Inuit peoples. The Metis may also fall within that sub-section; sub-section 35(2)
clarifies the status of the Metis as an aborigindl people. In the interpretation of this
provision the courts are not bound by existing statutory definitions, nor can they
merely accept the definitions adopted by the Indian, Inuit and Metis political
organizations. Prineiples for the interpretation of sub-section 35(2) must be created,
with reference to the his.tory of éach group, and with reference to such factors as

ancestry, Kinship, lifestyle and community aceeptance.



- iii -

Section 25 of the Charter is similar to several clauses {ss. 26, 27, 29): it is
primarily an interpretive prism which modifies the substantive rights guarantees in
order to protect aboriginal and treaty rights, and rights acquired by wav of land claims
agreements. [t is not an independently enforceable guarantee of these rights. Section
25 should be applied in a Charter case to modify the scope or content of the
substantive right before the court analyzes whether the challenged limit on the right is
justified under section ! of the Charter.

The interpretation of the reference to treatyv rights in section 25 requires an
analysis of the principles for the interpretation of treaties which are appropriate in
the context of a constitutional guarantee. Indian treaties are sui generis in our law;
principles for the interpretation of intlernational treaties and domestie contracts are
useful but not binding in respect of these unique documents. In order to determine the
precise terms of any particular treaty the court can move beyond the written
memorial, and examine oral promises made at the time of entry into the agreement, as
well as the subsequent conduct of the parties. The inequalities between the parties to
these treaties must be recognized, and thus any ambiguities must be resolved in favour
of the Indians.

Section 25 also protects rights or freedoms recognized by the Royal
Proclamation, 1763, which principally involve land rights, and it applies to rights
acquired by way of land claims agreements, and other rights or freedoms that pertain
to the aboriginal peoptes of Canada.

Section 35 of the Constitution Act, 1982, is an independently enforceable
guarantee of "existing aboriginal and treaty rights." The word "existing" is interpreted
in this thesis to mean "not extinguished" rather than "not subject to any restrietion.”
Section 35, therefore, protects any rights which have not previously been lawfully

extinguished. An analysis of the scholarly commentary and the cases on section 35
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reveals a divergence of opinion on this point, but a prineipled analysis of the provision
supports the view advanced in this thesis.

Aboriginal rights must involve more than traditional land use of ancestral lands.
The British, American and Commonwealth cases on aboriginal rights mainly involve
land disputes, but the concept logically incorporates other aspects of aberigina! socinl
organization, since it is premised on recognition of aboriginal social occupation and
use of certain lands. At a minimum, the concept ivindes ahoriginal title, 1 Litle s
subject to extinguishment; it is argued here that only the Parliament of Canada is
constitutionally competent to extinguish aboriginal title, pursuant to sub-section
91(24) of the Constitution Act, 1867. It is alo submitted that a plain legisilative
intention to extinguish this title is required, so that it cannot be done indirectly.

A broader concept of self-direction is also logically included within the concept
of aboriginal rights. A principled analysis of these rights, as collective rights, reveals
that aboriginal rights must be broader in scope than mere land use and occcupancy. The
right of aboriginal peoples to self-direction requires that they eontrol internal matters
whiech are necessary for the survival and functioning of a collective entity, and that

they control the manner in whieh their society adapts to external influences.



INTRODUCTION

The uboriginal and treaty rights of the aboriginal peoples of Canada are
protected by two provisions in the Constitution Act, 1982:! s. 25 of the Canadian
Charter of Rights and Freedoms, and s. 35 of the Constitution Act, 1982, In this thesis
the legal principles which are relevant to the interpretation of these provisions are
examined. Moral, political and pragmatic ecncerns cslonr this analysis, buat its
primary foeus is legal.

In chapter 1 the legislative history of ss. 25 and 35 is examined; the significance
of constitutional entrenchment of these rights is diseussed in chapter 2. A theory of
aboriginal rights is then outlined in chapter 3, in order to provide a basis for the
examination of the substantive provisions which follows. Sub-section 35(2), which sets
out the definition of "aboriginal peoples of Canada", is analyzed as it applies in respect
of the Indian, Inuit and Metis peoples, and a method for interpreting this sub-section is
provided in chapter 4. In chapter 5, section 25 of the Charter is compared with other
similar clauses, and its operation as an interpretive "prism" is explained. Treaty rights
are discussed with reference to s. 25, and in the following chapter aboriginal rights are
analyzed in the context of s. 35. Although both sections 25 and 35 refer to aboriginal
and treaty rights, it was deemed most expedient to discuss these rights separately, in
order to demonstrate how ss. 25 and 35 operate, without unnecessary repetition about
the substantive content of the rights.

There is no extensive discussion 'of the pre-existing constitutional framework in
this thesis. Although provisions such as s. 91(24) of the Constitution Aet, 1867, and
the various sections of the Natural Resources Transfer Agreements concerning Indian
hunting, trapping and fishing rights (which are contained in the Constitution Aect, 1930)

are undoubtedly still of considerable impertance for aboriginal peoples, an examination
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of the body of law which has evolved under these sections is beyond the scope of this
thesis.2 The existing scholarship on this subject is quite comprehensive,3 and it is not
repeated here. These provisions are discussed in this thesis only where they are
relevant for the interpretation of ss. 25 or 35.

As well there is no analysis of the aboriginal or treaty rights of any particular
aboriginal people or group. A proper analysis of such a claim requires an extensive

examination of the legal and historical record; as Dickson &, ssid in Kruger and Manue!

v. The Queen: "Claims to aboriginal title are woven with history, legend, politics and
moral obligations."? Such analysis is also beyond the scope of this thesis.

In this thesis a theoretical and legal framework for the interprtation of s. 25 of
the Charter of Rights and Freedoms and s. 35 of the Constitution Act, 1982, is set out.
These provisions pose formidable interpretive challenges for lawyers, judges and
others; this thesis contains a preliminary appraisal of their scope and application.
There are few decisions interpreting these constitutional guarantees, and there is
considerable disagreement among the commentators who have analyzed these sections.
In view of this the arguments advanced in this thesis are grounded largely in existing
case-law on aboriginal and treaty rights, and on the Charter of Rights and Freedoms.
This is buttressed by the theory of aboriginal rights which is discussed in chapter 3.

The interpretation and application of the Constitution Act, 1982 requires a
principled analysis, which adequately reflects its entrenched status. In this thesis the
contours of a principled approach to the interpretation of these provisions are
explored. This is done in the context of a legal rather than a moral or political
analysis. The law cannot solve all of the problems that the aboriginal peoples of
Canada currently experience. As the analysis in this thesis demonstrates, however. ss.
25 and 35 can provide a meaningful basis for a refined appreciation of aboriginal and

treaty rights in Canada, which in turn may enable the law to reinforce and contribute
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to the evolution of a just and lasting place for the aboriginal peoples of Canada in this

society,
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INTRODUCTION ENDNOTES

Canada Act, 1982, England, e. 11, Schedule B.

The relevant decisions are discussed in later chapters. Other constitutional
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App. II, No. 10) and the Rupert's Land and North-Western Territory Order (R.S.C.
1970, App. II, No. 9): see Jack v. The Queen, [ 19801 1 S.C.R. 297: K. MeNeil,
Native Claims in Rupert's Land and the North-Western Terrvitorv: Canada's

Constitutional Obligations, University of Saskalchewan Native Law Centre,
1982,

See: K. Lysyk, "The Unique Constitutional Position of the Canadian Indiazn"
(1967), 45 Can. Bar Rev. 513; K. Lysyk, "Constitutional Developments Relating
to Indians and Indian Lands: An Overview", [ 1978] L.S.U.C. Special Lectures -
The Constitution 201; P. Hughes, "Indians and Lands Reserved For the Indians:
Off-Limits to the Provinces" (1983), 21 Osgoode Hall L.J. 82; H. Brun, "Les
droits des Indiens sur le territoire du Quebec" (1969), 10 C. de D. 415; M.
Patenaude, Le droit provincial et les terres Indiennes, Montreal: Les editions
Yvon Blais, 1986; P. Hogg, Constitutional Law of Canada (2nd ed.), Toronto:
Carswell, 1985.

[1978] 1 8.C.R. 104, at p. 108.
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CHAPTER I

LEGISLATIVE HISTORY

Introduction

Canadian Courts traditionally have not examined prior legislative proposals as an
aid in the interpretation of statues.! Although this refusal to review legislative
history has been criticized as inappropriate in the field of constitutionnl
interpretation, 2 for the purpeses of this discussion an understanding of the genesis of
the aboriginal rights provisions in the Constitution Act, 1982 is vital, for reasons which

will be discussed below.

L Reform Proposals

The lengthy and complex history of attempts to aceomplish constitutional reform
makes any commencement date for this review somewhat arbitrary. It scems
appropriate to begin in 1978, because that year witnessed two important events: the
introduction of a major proposal for constitutional reform by the federal government,
and the invitation of representatives of the three national aboriginal organizations to
be observers at the first minister's meeting on constitutional reform in Qctober.

In June 1978, Bill C-60 was introduced by the federal government. It included
extensive guarantees of individual rights and freedoms, including egalitarian rights.
Section 26 of the Bill, the second3 express reference to aboriginal peoples, stated:

26. Nothing in this charter shall be held to abrogate, abridge or
derogate from any right or freedom not declared by it that may
have eXisted in Canada at the commencement of this Act,
ineluding, without limiting the generality of the foregoing, any
right or freedom that may have been acquired by any of the

native peoples of Canada by virtue of the Royal Proclamation
of Oetober 7, 1763.
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This provision was more extensive than may have been expected, in view of
earlier federal recommendations regarding constitutional reform,4 but it clearly fell
short of the affirmative guarantee of aboriginal and treaty rights sought by aboriginal
organizations. Section 26 was essentially protective in nature — it sought to prevent
the guarantee of individual rights from adversely affecting a limited class of
aboriginal rights.5 As well, the reference in s. 26 to "native peoples" marked a
deprrture frow s 81{24) of the British North America Act which refers only to
"Indians™.

This approach towards the inclusion of aboriginal rights in the constitution may
have reflected a predominantly individualistie approach towards rights in general.
This argument is significantly undermined by the inclusion of language rights
guarantees in Bill C-60 which were conceived of in terms of groups.® A more plausible
explanation is that the scope and content of "aboriginal rights" was not sufficiently
understood by the drafters of the Bill, and it was therefore not regarded as appropriate
for inclusion in the form of an affirmative guarantee.

"The major political organization representing Indians, the National Indian
Brotherhood (N.LB.), responded to Bill C-60 by making two specific demands: that
aboriginal and treaty rights be guaranteed in a new constitution, and that Indians be
involved in the process of constitutional reform.”? The N.LB. threatened to travel to
England to ask the Queen to prevent the "patriation” of the constitution if these
demands were not complied with.

The federal government reacted to these demands by inviting representatives of
the three national aboriginal political organizations — the N.L.B., the Native Counecit
of Canada, and the Inuit Tapirisat of Canada - to participate as observers in the first

minister's conference in October, 1978. This limited participation of aboriginal leaders
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did not quell their concern that aboriginal and treaty rights would not be adequately
safeguarded by the constitutional reforms.8

At the next first minister's conference in February , 1979, these organizations
were again invited to participate as observers, but "(t)he invitation was particularly
meaningless ... since most of the sessions were closed."9 Primme Minister Trudeau
proposed a "Second List of Items for Study in the Continuing Constitutional Review",
which included as one of the eleven further agends yizms for future study "Canada's
native peoples and the Constitution."10 In the following months Indian organizations
decided to pursue lobbying in the United Kingdom (with a trip scheduled for July,
1979), the Liberal governinent was defeated in May, 1979, and a new Conservative
government assumed office. During this period, aboriginal organizations continued 10
seek a meaningful role in the constitutional reform process. 11

The re-election of the Liberal government in February, 1980, followed by the
defeat of the Quehec Referendum on sovereignty-association in May, 1980, added a
new urgency to the reform process. Aboriginal matters were not part of the agenda
for the first stage of reform agreed upon by the first ministers in June. By September,
this process had come to a standstill, and the federal governinent resolved to proceed
unilaterally to patriate the constitution and to entrench a Charter of Rights and
Freedoms.

The proposed Charter of Rights in the federal resolution of October 2, 1980
included a guarantee of equality rights (section 15), and provided the following
provision, under the heading " Undeclared Rights and Freedoms™:

24. The guarantee in this Charter of certain rights and
Freedoms shall not be construed as denying the existence of any

other rights or freedoms that exist in Canada, including any
rights or freedoms that pertain to the native peoples of Canada.
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This section mirrored the earlier federal proposal in Bill C-60, except that the 1989
version was less specific as to the nature and origin of the rights or freedoms in that
the prior reference to the Royal Prociamation of 1763 was deleted. The new pravision
could then have applied in situations in whieh the Royval Proclamation would not.

A Special Joint Committee of the Senate and the House of Commons was
established to conduect hearings on the constitutional proposal. Aboriginal
organizations reacted to this antion it a swift and aggressive wav, in hoth domestie
and internaticnal legal and political institutions. Two of the most important aspects
of this process deserve careful serutiny, because of their continuing relevance to the

interpretation of the present constitutional provisions.

11. Submissions Before the Special Joint Com mittee

The Special Joint Committee of the Senate and House of Commons convened on
i November 1980, and held public hearings on the Proposed Resolution of October 2
until early in February 1981. During that time all of the national aboriginal
orgunizations, many regional or tribal organizations, and a variety of other groups
made submissions concerning s. 24 of the Resolution. These submissions, like most
brought before the Committee on any aspect of the Proposed Resclution, favoured a
strengthening of its provisions.

The Special Joint Committee's important role in the formulation of the final

form of the Charter eannot be denied. But it had other implications, and the f ollowing

description indicates the major ones:

The activities of the Joint Parliamentary Committee became
highly significant in the evolution of the strategies of both the
federal government and its provincial opponents. Because the
Committee gave non-governmental people and organizations
-their first opportunity to participate direetly in the formation
of the new Constitution, it acquired an importance, and a
power, that no one had predicted for it.1
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Both aspects of the Joint Committee itearing process should he examined brieflv.
because they each provide a useful context for the interpretation of the current
provisions respecting aboriginal peoples.

The specific wording of s. 24 of the Resolution was criticized by all of the
national aboriginal groups, and each proposed identical amendments to strengthen it.
Section 24 stated that the entrenchment of other Charter rights was not to be
construed as “denying the existance of" the special rights of the aborigin peoples.
This was attacked as an unacceptable provision. In the words of an Indian
representative speaking before the Committee:

We are unhappy about this provision { s. 24] for a number of

reasons. It is negative, not positive. We have consistently

worked tc have treaty and aboriginal rights positively

entrenched in a new constitution.

Instead, we have been given only a limited and negative

provision.!
Mary Simon, speaking on behalf of the Inuit Committee on National Issues, compared
S. 24 with the 1978 constitutional reform proposa'llBiH C-60, and concluded that "the
present wording of Section 24 ... dilutes the protection originally provided. in the
equivalent section under Bill C-60. In this regard, it is arguable that, while the
Charter may not in the future deny the existence of certain aboriginal rights and |
freedoms, it could abridge or otherwise modify their meaning or import."14

Aside from the specifie terminology, s. 24 was also criticized as being too
. restrictive. Aboriginal peoples had been discussing a broad range of matters in the
constitutional reform process since 1978, and the Proposed Resolution failed to take-

these into account. Perhaps the best way to demonstrate the extent to which s. 24 fell

short of the goals of aboriginal peoples, and the extent of their concerns, is to quote



the substantiveld amendments proposed by all three national aboriginal organizations

hefore the Joint Committee:

A new section, Section 23A would provide that:

(1)  For the purposes of this aet, the phrase "aboriginal
peoples of Canada" or "aboriginal peoples" means Metis,
Inuit and Indian peoples of Canada.

(2) The aboriginal rights and treaty rights of the
aboriginal peoples of Canada are herehv confirmed and
recognized.

(3) within the Canadian Federation, the aboriginal
peoples of Canada shall have the right to their self-
determination and in this regard the Parliament and the
legislative assemblies, together with the Government of
Canada and the provincial governments to the extent of
their respective jurisdictions, are committed to negotiate
with the aboriginal peoples of Canada mutually
satisfactory constitutional forms of recognition and
protection in the following areas, inter alia:

{a) aboriginal rights;
(b} treaty rights;

(¢) rights pertaining to the aboriginal peoples in
relation to Section 91(24) and Section 109 of the
Constitution Act, 1867;

(d) rights pertaining to the aboriginal peoples of Canada
in relation to the Manitoba Aect, 1870, the BNA Act, 1871,
and the confirmation of those rights in the rest of
Canada;

(e) rights or benefits provided in present and future
settlements of aboriginal claims;

(f)  rights of self-government of the aboriginal peoples
of Canada;

(g) guaranteed representation of the aboriginal peoples
of Canada in Parliament and, where applicable, in the
legislative assemblies;

(h)  responsibilities of the Government of Canada and
the provineial governments for the provision of services in
regard to the aboriginal peoples of Canada;
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(i) economic development and the reduction of regional
disparities; so as to ensure the distinet cultural, economie
and linguistic identities of the aboriginal people of
Canada.

(4) No aboriginal right shall bhe subject to
extinguishment by Parliament of Canada or by anv
legislative assembly.

(5) No lands, waters or resources of the aboriginal
peoples of Canada shall be subject to expropriation under
any law of the Parliament of Canada or any legislative
assembly without the express consent of those aboriginal
peoples holding such lands, waters or resoirces.

Section 24 as amended would have provided for:

The guarantee in this Charter of certain rights and
freedoms shall not be construed so as to ebrogate,
abridge, or derogate from any undeclared rights or
freedoms that exist in Canada, including the aboriginal
rights and freedoms that pertain to the aboriginal peoples
of Canada and those rights acquired by or confirmed in

favour of the aboriginal peolples under the Royal
Proclamation of October 7, 1763,16

III. The Final Stages

On 30 January 1981, in response to these pressures, and with the support of the
three political parties and the national aboriginal organizations,!7 the federal
government introduced an amendment to the proposed resolution to provide clear
recognition of aboriginal and treaty rights.18 The new section stated:

34(1) The aboriginal and treaty rights of the aboriginal peoples
of Canada are hereby recognized and affirmed.
(2) In this Act, "aboriginal peoples of Canada” includes the
Indian, Inuit and Metis peoples of Canada.
This section was to be added as Part Il of the Constitution Act, separate and distinet

from the Charter of Rights and Freedoms.
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The original provision in the October resolution which mentioned aboriginal
peoples was to he divided into two sections, and the reference to the rights of
aboriginal peoples was expanded. Section 26 of the revised proposal was intended to
shield undeclared rights or freedoms from extinetion by the Charter. The amended
provision respecting aboriginal peoples stated:

25. The pguarantee in this Charter of certain rights and
freedoms shall not be construed so as to abrogate or decrognte
from any aboriginal, treaty or other rights or freedoms that

pertain to the aboriginal peoples of Canada including

() any rights or freedoms that have been recognized by the
Royal Proclamation of October 7, 175 3; and

(b) any rights or freedoms that may be acquired by the

aboriginal peoples of Canada by way of land elaims settlement.
These amendments elearly addressed so.me of the concerns expressed with respect to
the original version of s. 24; for example, the words "denying the existence of" were
replaced with "abrogate or derogate" to make eclear that diminutioﬁ as well as
complete denial of these rights would not be permitted.19 But the amendments were
also part ol a federal strategy to gain broader support for its constitutional initiative
by negotiating with interest groups and the provinces as well as by trying to increase
" public awareness of, and support for, the plan.20

Although these amendments were a compromise which did not meet all of the

aboriginal peoples’ demands, the reversal of government policy they reflected was
welcomed by aboriginal leaders. In the words of Professor Sanders:

Indian, Inuit and Metis leaders declared they were beginning &

new era in which they would at last take control of their own

destiny. It was, said Del Riley, "an historic moment, a

recognition of the right of native peoples to self-determmatlon"
and "a new beginning for Indian people in Canada."21
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The support of the aboriginal organizations for these changes soon disintegratad.
On 2 February 1981, two days after the historic agreement, the federal government
introduced a new amendment which made it clear that the aboriginal rights provisions
would be subject to bilateral amendment between the federal government and a
provincial one, in respect of aboriginal rights within the particular provinece. No
provision was made for involvement of aboriginal peoples, nor was their consent
required before such an amendment could take effect.22 The proposal was quinkly
withdrawn after heated protests by the aboriginal organizations and the New
Democratiec Party, but this episode signalled the end of the euphoria which had
surrounded the January 30 agreement.23

The National Indian Brotherhood (N.I.B.) and the Native Council of Canada
(N.C.C.) soon terminated their support of the amended aboriginal rights sections.24
The N.LB. faced internal dissention stemming from its approval of the amendments,29
and the N.C.C.'s support of the January 30 compromise had been conditional upon the
addition of a consent clause to the amending formuta.26

The other aspect of the work of the Special Joint Committee which was alluded

to earlier was its impaet upon the strategy adopted by the groups involved in the

constitutional reform process. It is to this that we now turn.

IV. The London Lobby

Aboriginal organizations had heen actively bringing their plight before various
international bodies for several years prior to the patriation period,27 but after the
introduction of the patriation resolution these efforts intensified, with the main focus
on Britain. The strategy of lobbying in London to delay, hinder or prevent passage of

the constitutional reform package was also adopted by provineial governm ents.28
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Several different aboriginal organizations participated in activity in Britain
relating to the reform proposals. The national organizations submitted a joint brief to
the Foreign and Commonwealth Affairs Committee of the British House of Commons
{the Kershaw Committee),29 which argued that Imperial responsibilities arising from
treaties and from the Royal Proeclamation of 1763 had not been transferred or
devolved to Canada. The position of these groups is succinetly summarized in this

stihmigsinn:

What we are seeking is clear. We are seeking to be self-
governing nations within Canadian Confederation. To ensure
that we are self-governing, we want to maintain our special
relationship to the Crown - a relationship parallel to that of the
Government of Canada und parallel to that of the governments
of the Canadian provinces. We want this relationship in order
to protect our rights of self-government. We want to re-
establish the basic principle of the Royal Proclamation that
changes in our relations with the Imperial government and the
Canadian government will be negotiated and will only proceed
on the basis of consent. We are able to assert rights to
protection, of self-government and of treaty relationships today
because of the Imperial link. We have asserted these rights in
Canada, without success. Now either the Imperial Crown must
fulfill its obligatioas and responsibilities itself - or ensure that
these protections are explieitly entrenched in 2 new Canadian
constitution (by refusing patriation to any proposal whieh
ignores these matters). Otherwise the legal obligations and
responsibilities assumed by the Imperial Crown will have been
unilaterallar denied by the United Kingdom. It would be =&
betrayal.3

Unfortunately, from the perspective of these groups, the Report of the Kershaw
Committee adopted the views on this matter expressed by a legal advisor in the
Foreign and Commonwealth Office, who stated: "In oupr iriew, all relevant treaty

obligations insofar as they still subsisted became the responsibility of the govern-nent

of Canada with the obtainment of independence, which at the latest was the Statute of

Westminster of 1931.31
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Political lobbying in Britain was accompanied by the initiation of litigation in
British courts. In one case Alberta Indians, joined by organizations from Nova Scotia
and New Brunswick, sought a declaration that treaty obligations entered into by the
Crown with the Indian peoples had not become the responsibility of the government of
Canada, but were still the responsibility of the government of the United Kingdom.32
The three judges involved in the case3d delivered separate reasons which differ in
imporient respacts, but they were unanimous that the responsibilities owed pursuant to
the treaties had devolved to the Canadian government. Leave to appeal this decision

to the House of Lords was denied; Lord Diplock explained that

for the accumulated reasons given in the judgments of the
Court of Appeal, it is simply not arguable that any obligations
of the Crown in respect of the Indian peoples of Canada are
still the responsibility of Her Majesty's government in the
United Kingdom. They are the responsibility of Her Majesty's
government in Canada, and it is the Canadian courts and not
the English courts that alone have jurisdiction to determine
what those obligations are.34

The second case involved motions brought by the English Attorney General to
strike out statements of claiin issued on behalf of Indian organizations.35 [n these
actions various declarations were sought in respect of the validity of the Canada Act
which had, by then, received Royal Assent, and in respect of the subsisting treaty
obligations owed by the Crown to Indian peoples. Vice-Chancellor Megarry granted
the rndtion to strike out the statement of claim, and this decision was upheld on
appeal.36 This litigation was a reflection of a larger problem, as Douglas Sanders has
pointed out:

Underlyiné these legal arguments was a fundamental
distrust of the Canadian government. Indians argued that while

Canada was talking of entrenching aboriginal and treaty rights,
it had an Indian Government Bill in the wings to undercut Indian
self-government, and had introduced legislation hostile to
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Indian land claims in the northern territories. The larger threat
was the terminationist poliey espoused by the federal
government in 1969, which was often alleged to be its hidden
agenda. Canada, the argument went, did not have a free hand
to terminate Indian rights so long as the treaty link to the
United Kingdom existed and so long as the constitution
contained its one provision on Indians, section 91(24) of the
BNA Act. Patriation would both sever the treaty link and
enable Canada to repeal that section.37

The reasoning of the judges in these decisions provides a wealth of interesting
commentary on constitutional devolution of authority, the status of the Royval
Proclamation and the treaties, and the significance of the specific provisions dealing
with aboriginal peoples. However, as the preceding summary indicates, all of the legal
actions commenced by the Indian organizations ended in defeat. Similarly, the
political lobby did not succeed in preventing passage of the "patriation bill" by the
British Parliament,38 nor did it directly result in the amendment of the (Canadian
request.39 Should the entire London episode therefore be adjudged a failure?

At the beginning of this discussion the London lobby was described as part of a
strategy of opposition. Douglas Sanders has extensively analyzed these events, and his
conclusion is that although the lobby was expensive, it was an essential element in the
political strategy of the aboriginal peoples, who "were seeking recognition as political
actors within Canadian Federalism ... The political goal was not to get and protect
section 34 [ now s. 35]. The goal was to achieve power by being political actors in the
constitutional game."40 Viewed in these terms, the London lobby and litigation were
successful, for they established the aboriginal peoples as important actors in the final
drama leading up to patriation of the constitution. In truth, the real impact of this
strategy upon events in Canada will never be Known, for it is impossible accurately to
guage the extent to which the aboriginal strategy in London affected the Canadian

governments' strategy in Canada.
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V. The November Accord and Its Aftermath: The Bitter End

The final series of events relating to the aboriginal rights provisions remain
clouded in uncertainty.4l Briefly, the significant occurrences were: following the
Supreme Court of Canada decisions in the Patriation References, rendered on
September 28, 198], a first minister's conference was held in Ottawa, which resulted in
a compromise agreement on constitutional amendment. This proposal made no
reference to aboriginal peoples or their rights, and no explanation was provided for
this deletion. An intense lobbying effort was immediately launched;32 in a parallel
action women's groups actively sought to strengthen the guar&ntet;.s of sexual equality
in the Charter of Rights.43 By November 20 this lobbying had been effective, though
not perfect: an amended section 35 was added to the Constitution Aet, the new section
recognized and affirmed “existing" aboriginal and treaty rights. As well, a provision
was added to ensure that aboriginal rights would be discussed in future constitttional

conferences (s. 37).

VI. The Usefulness of Legislative History

Earlier in this chapter reference was made to the traditional reluctance of
Canadian judges to refer to legislative history.44 Despite this, a review of this
"patriation" process is relevant for our purposes for several reasons. First, this brief

review reveals the radically different interpretations of the current legal status of

aboriginal rights which competed for ascendancy in this process and the inadequacy of

a purely legal analysis. Some aboriginal organizations alternately participated in the
negotiation process, and then rejected the concept of Canadian sovereignty over
aboriginal nations. At the same time the federal government and aboriginal
organizations attempted to negotiate constitutional rights guarantees which would be

acceptable to all concerned. The extent of this divergence, and the fect that the
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guarantees never moved beyond a basic skeletal framework, reveals the lack of
common understanding of aboriginal and treaty rights, and the perceived marginality
of these concerns in the patriation process.

Second, although it is unlikely that courts will depart from the view enunciated

by Mr. Justice Lamer in Re Section 94(2) of the Motor Vehicle Act (B.C.)45 that "the

Minutes of the Proceedings of the Special Joint Committee, though admissible, and
granted somewhat more weight than speechas, should not be given toc much
weight,"46 it is submitted that the submissions and amendments in respect of the
guarantee of aboriginal rights are illuminative of the meaning of both ss. 25 and 35.
Of particular relevance are the changes in s. 25, from "not deny the existence of" to
"not ... abrogate or derogate from", and the insertion of the word "existing" in s. 35.
The former amendment was in respdnse to direct submissions on the particular point.
The latter change was part of a political compromise,47 and there is no clear

consensus on the intention of the proponents of the change.
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CHAPTER 2

THE REASONS FOR AND GENERAL EFFECT OF THE

ENTRENCHMENT OF ABORIGINAL RIGHTS

Introduction

In order to understand why aboriginal leaders and others viewed the
entrenchment of aboriginal rights in the Constitution as essential, it is necassary to
understand why any rights were being entrenched, for the aboriginal rights provisions
in the Charter of Rights are but part of a larger "rights" movement. It is also
important to understand the recent history of these particular rights in law and

government policy.

I. Reasons for Entrenchment

A remarkable confluence of events and personalities spurred the constitutional
changes of the past few years. The full story of this era has yet to be told, but several
particularly relevant factors deserve mention. First, one must acknowledge the role
of Prime Minister Trudeau, who was devoted to patriation of the Constitution and the
entrenchment of rights long before his entry into polities.! This dream became reality,
in part, because of the promise of "renewed Federalism™ made to the people of Quebec
during the Referendum campaign in 1980. Other members of the federal Liberal
caucus and cabinet shared the Prime Minister's vision of a renewed and strengthened
Constitution, with an entrenched Charter of Rights. This reform was also viewed as a
unifying, nation-building exercise.2

The Canadian Bar Association's Committee on the Constitution best expressed

the various advantages of an entrenched catalogue of rights:
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In our view, the symboliec and educational importance of
proclaiming the rights of the individual as being bevond the
power of a transient legislative majority can scarcely be
exaggerated. A clear statement in the Constitution of the
fundamental values all Canadians share would, we think, have
an important unifying effect. It would inculealate in all
citizens, young and old, a consciousness of the importance of
civil liberties and an authoritative expression of the particular
rights and liberties our society considers fundamental. To the
politician and the publie servant, it would provide an
authoritative stundard for scrutinizing not only statutes but
delegated legislation.

Beyond its symbolic and educational functions a RBill of
Rights can be an effective instrument of enforcement,
particularly of fundamental political and legal rights. The
courts can declare laws that violate constitutional rights
invalid. In the absence of guaranteed rights, a transient
majority in Parliament or a legislature ecan do incalculable harm
to a minority or an individual. Wnlike existing human rights
legislation, which can always be abrogated or modified by
statute, it would constrain future legislatures and governments
from acting in violation of human rights.3
As well, the Canadian Bill of Rights? was generally acknowledged to he beyond
rehabilitation. Academic comments on the Bill had become increasingly critical, and
the legal community seemed committed to an enlarged and more potent Bill of
Rights.5 ?f-oposals for constitutional reform produced by such diverse groups as the
Canadian Bar Association, the Quebec Liberal Party and the Pepin-Robarts Task Force
on Canadian Unity differed in many respects, hut were uniform in calling for an
entrenched Bill of Rights for Canadians.B
Together these forces combined to propel the “entrenchment issue" to the
forefront of the federal constitutional agenda, a position from which it was not to be
moved from despite principled and adamant pressure from some provincial
governments.

More broadly, the en'trenchm ent question in Canada cannot he divorced from the

world-wide post-1945 trend to write down rights. Although written bills of rights were
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not unknown prior to World War II, the end of the War and the establishment of United
Nations are taken as a watershed in the development of human rights standards.
International standards have been formulated, notably by the United Vations. Vany
nations have adopted new constitutions or modified their existing constitutions since
then, and, in virtually every instance, some rights guarantees were incorporated into
the national Charter. Today it seems commonplace to include rights guarantees in
constitutional documents. Even Great Britain, that bastion of the unwritten
constitution, is now part of the Couneil of Europe, and thus bound by a written rights
guarantee, the European Convention on Human Rights.7

In this national and international context, it is reasonably clear why an
entrenched Charter of Rights and Freedoms was included in the Canadian
éonstitution.

Tf the Charter of Rights actually serves the symbolic function attributed to it,8
perhaps one can view the claims of aboriginal peoples for inclusion in it as merely a
desire to be part of the symbolie process. While not seeking to deny the importance of
symbolism, it is my contention that the Charter is regarded by most Canadians as
much more than a mere symbol; it is valued and supported because it offers concrete
protection of rights and freedoms. Native people, no less than other Canadians, share
this pereeption of the Charter.

A more important reason for the desire of aboriginal peoples to participate in
the process of constitutional renewal is that it offered them an opportunity to
participate in, and to influence directly, a process which (it was hoped) would
fundamentally restructure the institutions and rules governing Canadian affairs. The
major constitutiona! reform studies and proposals of the past decade had specifically

mentioned aboriginal rights as a major issue to be addressed, thus adding legitimaey to
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the claim of native peoples of a rightful place at the "constitutional bargaining
table".9

A more concrete reason for the desire of native peoples to insure that their
rights were protected in a constitutional charter was their awareness of the fragility
of their legal guarantees. As recently as 1969, with the Trudeau government's White
Paper on Indian Affairs, native people had faced the possibility that their claims of
specizl status and unique rights would be unilaterally destroyed by a change in
government poliey.l0 This poliey proposal was never implemented in the face of
native opposition and public outrage.ll Indeed, in 1973 the Supreme Court of Canada

decision in Calder v. A.G.B.C.12 presented a legal analysis of aboriginal rights in

Canada which was significantly different than that upon which the White Paper was
grounded. Despite the faet that the majority judgments in this ecase made clear that
aboriginal rights was a concept recognized in Canadian law, the experience of the
White Paper l‘eft its imprint upon native peoples. One measure of its continuing
importance was the determination of the leaders of the various aboriginal groups to be
included in the constitutional renewal process.

As the agenda of federal and provincial governments maintained the focus on
"traditional" issues such as the patriation bt‘ the constitution, an amending formula and
the entrenchment of a rights guarantee, and as provincial proposals to introduce other
matters (specifically the re-distribution of legislative jurisdietion) were unsueccessful,
it became ‘clear to aboriginal groups that a guarantee of aboriginal rights in the Bill of
Rights would have to be the foeus of presuré. There was simply no means by which
these groups could alter this agenda as they wished; in the idiom of constitutional

discussion, the re-negotiation of native-white relations sought by aboriginal groups was

a "non-starter'.



- 24 -

The entrenchment of an aboriginal rights guarantee in the Constitution was
viewed by native leaders as an historic first step towards meaningful constitutional
renewal. It possessed a symbolie significance, and it was hoped that the provisions
would also provide a solid basis for legal amendments to re-assert aboriginal rights
claims. If such a guarantee had not been included in the Charter of Rights, many
people would have regarded the omission as of immense symbolie importance. In this
context, then, the determination of aboriginal groups to attain recognition and

protection of their rights in the Constitution is understandable.

I1. The Effect of Entrenchiment

What are the general effects of this entrenchment of rights? To be perfectly
frank, one must admit that these are largely unknown at this stage in our experience
with the Charter of Rights. At best, one can offer an educated prediction about the
effects of entrenchment, based on contemporary experience.

The first point which should be emphasized is that "entrencheg" rights are not
immutable; as new conceptions of these rights or new ideas about their role in the
social order changes, so will our definition of the rights.13 Equally important is the
faet that a Charter of Rights, once written, takes. on a life of its own. It is not guided
by a "directing hand" in any particular direction. As a consequence of this, the long-
term social or legal effecfs of this Charter remain unknown and unknowable. To
demonstrate thi:s point, one need only note that the framers of the United States
Constitution and Bill of Rights could not have foreseen the profound effeet of their
work upon American society. If we aceept that the Charter of Rights can be expected

to exist for at least a century, it should be elear that accurate assessment of its

effeets is now impossible.
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Nevertheless, some general observations can be made. As the Charter of Rights
becomes better known by Canadians, our society will become more "rights conscious"
than it was in the past. Debate about social or legal issues, and preseriptions for
current problems, will be framed in terms of "rights". Whether or not one thinks this a
good thing, it seems impossible to avoid. The other general implieation of the
entrenchment of rights is that the judiciary is placed in a new position under sueh a
constitutional scheme. This has been the subject of a great deal of discussion
elsewhere, which will not be repeated.l14 Suffice it to note that the Charter of Rights
offers significantly improved possibilities for meaningful judicial redress of rights
violations than was previously available.

Entrenched rights are usually written in broad, vague terms. These are meant to
survive for a significant period of time; indeed, "entrenched" rights differ from other
sorts of rights mainly because they are written into & law which is more difficult to
amend than other statutes. This is, perhaps, the most significant general effect of
entrenchment: the rights gain in stature as part of a written constitution which is
difficult to alter.

Chief Justice Dickson has eloquently expressed the implications of this, in his

decision for a unanimous Supreme Court of Canada, in Hunter v. Southam:

The task of expounding a constitution is crucially different
from that of eonstruing a statute. A statute defines present
rights and obligations. It is easily enacted and as easily
repealed. A constitution, by contrast, is drafted with an eye to
the future. Its function is to provide a continuing framework
for the legitimate exercise of governmental power and, when
. joined by a Bill or a Charter of rights, for the unrenuitting
protection of individual rights and liberties. Once enacted, its
provisions cannot easily be repealed or amended. It must,
therefore, be capable of growth and development over time to
meet new social, political and historical realities often
unimagined by its framers. The judiciary is the guardian of the
Constitution and must, in interpreting its provisions, hear these
considerations in mind. Professor Paul Freund expressed this
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idea aptly when he admonished the American courts "not to

read the provisions of the Constitution like a last will and

testament lest it become one'. ...

The Canadian Charter of Rights and Freedoms is a purposive

document. Its purpose is to guarantee and to protect, within

the limits of reason, the enjoyment of the rights and freedoms

it enshrines. It is intended to constrain governmental action

inconsistent with those rights and freedoms; it is not in itself an

authorization for governmental aetionld

The fact that the Charter of Rights is clearly a part of Canada's basie

constitutional strueture is significant for several reasons. First, it marks an important
change (rom the Canadian Bill of Rightsl16 which was an ordinary federal statute, and
thus not subjeet to the special rules of interpretation employed for constitutional
documents.1? The following statement, interpreting the Bill of Rights, by Laskin J.

(as he then was) demonstrates the extent of the change:
[ Clompelling reasons ought to be advanced to justify the
Court ... to employ a statutory {as contrasted with a
constitutional) jurisdiction to deny operative effect to a
substantive measure duly enacted by a Parliament
constitutionally competent to do so, and exercising its powers
in aceordance with the tenets of responsible government which
underlie the discharFe of legislative authority under the British
North America Act.[8
By s. 52 of the Constitution Act, 1982 and s. 24 of the Charter of Rights, courts do now
possess a constitutional jurisdiction to deny operative effect to laws.
The second reason that constitutional entrenchment is significant is that special
rules govern the interpretation of constitutional documents. These rules have been
discussed elsewhere;19 for our purposes it is important to remember that the general

theme of these rules is that a constitution must be interpreted broadly,20 and that

extrinsic data may be resorted to in order to construe the statute.2l This will be of



- 927 -

importance in the interpretation of the aboriginal rights provisions of the Constitution,
which will be discussed in later chapters.

The final general effect of the entrepchment of these rights to he noted
concerns the symbolic effeet of this change. Rights which are written into an
entrenched Charter which forms part of the Constitution, and is thereby part of the
basis upon which our society orders itself, are clearly of a different order than mere
common law or statutery rights. One of the funduinental differences between the old
legal regime governing aboriginal peoples in Canada and that existence today is that
there is now a clear affirmation of the central importance of these rights and a
potentially effective means of remedying viclations of these rights. To the extent
that this matter has thus been drawn into the constitutional "mainstream" in this
country, by entrenchment and by the series of highly-publicized econstitutional
conferences held pursuant to section 37 of the Constitution Aet, 1982, this process has
been of immense symbolic importance for aboriginal peoples.

The ultimate effectiveness of these provisions, however, will be determined by

the transition from the symbolic to the pregmatic. It is to this process that I now

turn.



?.

- 23 -

CHAPTER 2 ENDNOTES

For a more complete discussion, see R. Valpy and R. Sheppard, The National
Deal: The Fight for a Canadian Constitution, Toronto: Fleet Books, 1982; R.
Romanow, J. Whyte, H. Leeson, Canada ... Notwithstanding: The Making of the
Conslitution 1976-1982, Toronto: Carswell/Methuen, 1984.

Sce P. Russell, "The Political Purposes of the Canadian Charter of Rights and
Freedoms" (1983) 60 Can. Bar Rev. 30.

Infra note 6, at p. 15.
R.S.C. 1970, App. I1L.

Sce, for example, W.S. Tarnopolsky, "A New Bill of Rights in Light of the
Interpretation of the Present One by the Supreme Court of Canada” (1978) Law
Society of Upper Canada Special Lectures 161; W.S. Tarnopolsky, "A Bill of
Rights and Future Constitutional Change" (1979), 57 Can. Bar Rev. 626; P.C.
Weiler, "Of Judges and Rights, o Should Canada have a Constitutional Bill of
Rights?" (1980) Dalhousie Rev. 205. See also the literature on specific cases

under the Bill of Rights eited in the Bibliography.

Canadian Bar Association, Towards a New Canada (1978), ch. 4; The Task Force
on Canadian Unity (Pepin-Robarts), A Future Topether (1979), e¢h. 7; The
Constitutional Committee of the Quebec Liberal Party, A New Canadian
Federation (1980}, ch. 3.

See on the Europesan Convention: L.A. Collins, European Community Law in the
United Kingdom, London: Butterworths, 1980; F.G. Jacobs, The European
Convention on Human Rights, Oxford: Clarendon Press, 1975; A. Bayefsky, "The
Impact of the European Convention on Human Rights in the United Kingdbm:
Implications for Canada™ (198D, 13 Ottawa L. Rev. 507.




10.

1.

12.

13.

14.

15.
16.

!.7.

-929 -

See Canadian Bar Association, supra note 6, at p. 15, and see E. MeWhinney,
Canada and the Constitution 1979-1982, Toronto: University of Toronto Press,

1982, especially ch. 13. See also Russell, supra note 2.

See supra note §: Towards a New Canada, p. ll; A Future Together, pp. 56-59; A
New Canadian Federation, pp. 83-84,

See S.M. Weaver, Making Canadian Indian Poliey, Toronto: University of Toronto
Press, 198], for a thorough analysis of the genesis and content of *i.is policy.

See, for example, Indian Chiefs of Alberts, Citizens Plus (1970); L.C. Green,

"Canada's Indians: Federal Policy, International and Constitutional Law" {1970),
4 Ottawa L. Rev. 101

[1973] S.C.R. 313, 34 D.L.R. (3d) 145.

The word "entrenchment" has been assailed by one American scholar solely
because it gives a false impression of immutability: see P. Bender, "The Judicial
Protection of Rights" in The U.S. Bill of Rights and the Canadian Charter of
Rights and Freedoms (R. McKercher ed.), Ontario Economic Council, 1983, p. 107,
at p. 1.

See P. Russell, "The Effect of a Charter of Rights on the Policy-Making Role of
Canadian Courts" (1982), 25 Can. Pub.Admin. 1.

(1984), 1 D.L.R. (4th) 641, at pp. 649-50,

R.S.C. 1970, App. IIi.

See D. Gibson, "Interpretation of the Canadian Charter of Rights and Freedoms:
Some General Considerations", in The Canadian Charter of Rights and Freedoms:
Commentary (W.S. Tarnopolsky and G.A. Beaudoin eds.), Toronto: Carswell,
1982, p. 25, for a discussion of these rules.




18.

19.

20.

-30 -

Curr v. The Queen, [1972] S.C.R. 889, at p. 899. In a later case, Laskin C.J.c .

characterized the Bill of Rights as "a half-way house between a purely common

law regime and a constitutional one; it may be aptly deseribed as a quasi-

constitutional instrument", Hogan v. The Queen, [1975] 2 S.C.R. 574, at p. 597,

See, for example, Gibson, supra note 17.

The traditional reference on this point is Edwards v. A.-G. Can., [1930]

124, at p. 136;

The British North America Act planted in Canada a living
tree capable of growth and expansion within its natural
limits. The object of the Act was to grant a Constitution
to Canada ... Their Lordships do not conceive it to be a
duty of this Board —it is certainly not their desire — to
cut down the provisions of the Aet by a narrow and
technical construction, but rather to give it a large and
liberal interpretation.

A.C.

More recently, the Privy Council stated, in interpreting the Constitution of

Bermuda:

Here ... we are concerned with a Constitution, brought
into force certainly by an Act of ihe United Kingdom
Parliament ... but established by a self-contained
document ... It can be seen that this instrument has
certain special characteristies. (1) it is... drafted in
broad and ample style which lays down prineiples of width
and generality. (2) Chapter | is headed "Protection of
Fundamental Rights and Freedoms of the Individuel”. It is
known that this chapter, as similar portions of other
constitutional instruments drafted in the post-colonial
period ... was greatly influenced by the European
Convention for the Protection of Human Rights and
Fundamental Freedoms... It was in turn influenced by
the United Nations Declaration of Human Rights 1948,
These antecedents, and the form of Chapter 1 itself, call
for a generous interpretation avoiding what has been
called "the austerity of tabulated legalism", suitable to
give to individuals the full measure of the fundamental
rights and freedoms referred to.

Ministry of Home Affairs v, Fisher, [1979] 3 All E.R. 2], at p. 25.




21.

-3 -

On the use of extrinsic data, see: Gibson, supra note 16, pp. 34-38; R, B, Ruglass,
"The Use of Extrinsic Evidence and the Anti-Inflation Aot Relerence (I1977), 9
Ottawa L. Rev. 183. This is clearly the trend in decided Charter cases: sec R.
MeLeod et al., The Canadian Charter of Rights and Freedoms: The Prosecution
and Defence of Criminal and Other Statutory Offences, Toronto: Carswell, 1983,
p. 2-65ff.




CHAPTER 3

A THEORY OF ABORIGINAL RIGHTS

Introduction

Aboriginal rights! are collective rights. This has importunt implications for an
understanding of the constitutional provisions pertaining to aboriginal peoples. An
adequate theory of aboriginal rights is a vital missing element in curraut lezal
analysis,2 and it is submitted that such a theory is essential to an understanding of the
relevant constitutional guarantees. As in other areas of Charter analysis, a8 principled
approach to the interpretation of aboriginal rights is required,3 and this in turn
necessitates an analysis of the function of eollective rights within the constitution.

This chapter will provide a framework for the analysis of aboriginal rights as
collective rights. A brief description of the origin and content of aboriginal rights will
he provided in order to foeus this discussion. This will be followed by an analysis of
modern rights theory, and a review of the dynamies of collective rights. Subsequent
chapters will apply this theory to the substantive guarantees contained in the
Constitution Aet, 1982,

An important preliminary matter relates to the significance of the entrenchment
of collective rights provisiohs in & constitutional document. This may have the effect
of "legalizing" these rights, removing them from the domain of the other politieal
institutions which have traditionally protected these group claims.4 [f this oceurs, the
collective rights guarantees in the (fonstitution may reproduce the "history of deep
and lasting bitterness™ which was the by-product of prior litigation of collective rights
issues. This is not a necessary result of the entrenchment of these provisions, but it is

certainly a plausible scenario.
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Insofar as aboriginal rights claims are concerned, these dangers are particularly
acute, given the reluctance of political institutions to recognize the legitimaey of the
claims of aboriginal peoples, and in view of the inadequacy of existing law with
respect to adboriginal rights. Aboriginal peoples have favoured political negotiation
rather than litigation as a means of vindicating their rights, bhut the logic of
constitutional entrenchment and the consequent change in political dynamies militate

in favour of the latter tactic.b

I. The Origins and Content of Aboriginal Rights

"Aboriginal rights" are those property rights which inure to
native peoples by virtue of their oceupation upon certain lands

from time immemorial.

This is a concise traditional explanation of the meaning of the term "aboriginal rights™;
from it we see that the rights with which we are concerned are property rights, and
that it is aboriginal peoples who are entitled to these rights. This entitlement stems
from occupation of the land from time immemorial. At this point our discussion
should, if past writing be the guide, move to an analysis of "Indian title" which is taken
to be the essence of, or synonymous with, aboriginal rights.8

An explanation of the merits of this assumption is beyond the scope of ‘this
chapter. We are here concerned with the settled meaning of the term aboriginal
rights, and an analysis of the outer limits (or "open texture", to use Hart's term) of the
definition of the phrase would be otiose. At this juncture it is sufficient to observe
that the term aboriginel rights is not necessarily synonymous with the concept of
native title; it may encompass other aspects of aboriginal life, and social organization.

Concern with the rights of the native inhabitants of North America dates from

the 16th century, when theologians and philosophers attempted to justify the Spanish
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conquest of the Indies, Mexico and Peru. One view of the matter, set forth Yy Juan
Gines de Sepulveda, was that the Indians were an inferior race who

require, by their own nature and in their own interests, to be

placed under the authority of civilized and virtuous princes or

nations, so that they may learn from the might, wisdom, and

law of their conquerors, to practice better morals, worthier

customs and a more civilized way of life.9

In opposition to this view, Bartolome de Las Casas argued that the Indian peonie
were entitled to respect since they were possessed of an evolved culture, wilth hizghly
developed social, economic¢ and religious institutions.10 These views were supported
by the eminent Spanish theologian Francisco de Vitoria,11 as well as by a Papal Bull in
1537, which stated that the natives "are by no means to be deprived of their liberty or
the possession of their property, even though they be outside the faith of Jesus
Christ ..."12 The views of de Vitoria were followed and adapted by many conquering
and colonizing nations.

The theoretical underpinnings of this doetrine thus originated in the writings of
Spanish theologians. It fell, however, to British colonial administrators, as well as the
other colonial nations involved in settling the "New World", to apply these precepts,
and in this varying degrees of success were achieved.

That the British government felt obliged to conform to Vitoria's direction to
respect the native inhabitants of a conquered territory is beyond dispute; clear
evidence of this can be found in the Royal Proclamation of 1763, which reserved to the
Indians the parts of the Dominion which‘had not been ceded to, or purchased by,
Britain.13 The Proclamation also sought to protect the Indians from molestation by
white settlers and traders, and estsblished the exelusive right of the Crown to "treat"
with the Indians for surrender of their lands. This course of conduet by the British

may have resulted from several factors, including the restrietions imposed by the
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common law, the military strength of the Indians and the need for allies ngainst other
colonizing nations.

The modern concept of aboriginal rights in common law was formulated
principally by Chief Justice Viarshall of the United States Supreme Court, in a serics
of landmark deeisions. Tt is worthwhile to note that most of these cases involved
disputes concerning the ownership of land, which may help to explain why modern
writers have so closeiv linked native title with ahoriginal rights.

In the first of the cases to be discussed here, Marshall C.J. deseribed the
doctrine of "diseovery", by which European powers regulated their relations with one
another, aceording to the rule that discovery gave title to the discoverer, "which title
rmight be consummated by possession."l14 He went on to point out in this case that the
original inhabitants "were admitted to be the rightful occupants of the soil, with n
legal as well as a just claim to retain possession of it ..."19 This possession, according
to the Chief Justice, could not have been affected by mere discovery. In a later case,
Marshall C.d. offered the following explanation for this view:

America, separated from Europe by a wide ocean, was inhabited
by a distinet people, divided into separate nations, independent
of each other and of the rest of the world, having institutions of
their own, and governing themselves by their own laws. It is
difficult to comprehend the proposition that the inhabitants of
either quarter of the globe could have rightful original elaims
of dominion over the inhabitants of the other, or over the lands
they occupied; or that discovery of either by the other should
give the discoverer rights in the country discovered, which
annulled the pre-existing rights of its ancient possessors. |

From these judgments it is clear that the modern conception of aboriginal rights
was derived from the actual practice of colonial powers, as well as from the rules of

international law (embodied in the writing of Vitoria). Canadian courts have largely

accepted this legal analysis,l'? although the Royal Proclamation of 1763 was once

f
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thought to be the sole source of aboriginal rights in Canada.l8 Todav it is settied that
aboriginal rights, which derive from the law of nations, arise at common law
independent of any act of recognition by the Crown.
The precise content of the native claim remains a matter of some dispute, and it
is here that I shall state an important caveat: in this section I do not seek to explore
the outer limits of the concept.19 At the least, aboriginal rights provide native people
with protoetion for the absoluis use and enjoyment of their lands subject to the
undertying title of the Crown. This has been deseribed sas analogous to a
"unsufructuary title", which grants to the native people the use and enjoyment of their
_ traditional lands. As one author put it:
While Canadian judicial authority on this point is sorely lacking,
the authority we do have would seem to support the view that
the aboriginal rights of Canadian Indians ineludes the right to
hunt, farm and exploit the natural resources on the lands which
they possess. 20

These, then, are the rights with which we are concerned.

Two other related matters should be disposed of before we move to a
consideration of certain important elements of this concept of aboriginal rights. The
first matter concerns proof of a claim based upon aboriginal rights. In the United
States, a claim based upon aboriginal title must rest upon "a showing of actual,
exclusive and continuous use and occupancy for a long time prior to the loss of the
property."2l In Canada, remarkably similar requirements were imposed in one case:

The elements which the plaintiff must prove to establish an
aboriginal title cognizable at common law are:

1. That they and their ancestors were members of an
organized society.

2. That the organized society occupied the specific territory
over which they assert the aboriginal title.
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3. That the occupation was to the exclusion of other
organized societies.
4. That the occupation was an established fact at the time
sovereignty was asserted by Englm‘xd.22
These are the elements of the claim which must be proved before the rights of the
native group will be protected.

The second matter to be mentioned concerns the extinguishment of aboriginal
rights. To one familiar with "rights" in other contexts. it may seem remarkable that
these rights were, until the passage of the Constitution Act, 1982, enjoyed "at the
whim of the sovereign”. In the United States, the precarious status of native claims
was emphasized by the Supreme Court in a case which af firmed the supreme power of
Congress to extinguish Indian title "by treaty, by the sword, by purchase, by the
exercise of complete dominion adverse to the right of occupaney, or otherwise ..."23
American courts have, however, relied upon several presumptions to require equitable
dealings between the government and Indian tribes, and to requil;e very deliberate
government action before finding an effective extinguishment of the rights.24

Irlnr Canada the exclusive right of the Sovereign to extinguish aboriginal rights was
asserted in the Royal Proclamation of 1763, and this view has never been challenged.
After 1867, by virtue of section 91{24) of the Constitution Act, 186725 the Parlinment
of Canada would seem to have possessed this authority.26 The leading Canadian cases
on the issue of extinguishment re-affirm the supreme power of the Sovereign in this.
regard.27

The rights whieh are asserted by aboriginal people reflect their relationship to
their ancestral lands. At the very least, what is sought is undisturbed possession of
their land and the opportunity to engage in traditional land-use (harvesting) activities.

It is important to separate myth from reality when examining this problem, for too
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tnany judgments have in the past been hased upon an erroneous conception of native
lifestyles, and native history. The astonishing variety of unenlightened judgments in
cases involving assertions of native title led one author to identify the "menagerie”
theory of Indian title, which reasoned that:

Indians are less than human and that their relation to their

lands is not the human relation of ownership but rather

something similar to the relation that ani m‘?als bear to the areas
in which they may bz temporarily confined.23

One example of such a judgment is found in the following excerpt from In re Southern

Rhodesia:

Some tribes are so low in the scale of social organization that

their usages and conceptions of rights and duties are not to be

reconciled with the institutions or the legal ideas of civilized

society. Such a gulf cannot be bridged.29
One would think that the mere fact of tribal life constituted some justification for
recognizing the validity of aboriginal land-holdings, unless these had been extinguished
by a conquering sovereign. The previous review of leading American and Canadian
cases illustrates beyond doubt that this theory does not represent the prevailiﬁg
modern view.

Judicial recognition of aboriginal rights rests upon two essential ideas: that the
original inhabitants of North America were entitled to respect as human beings, and
that their social, legal and institutional life merited recognition. In light of this, it is
clear that aboriginal rights are a species of human rights, which benefit native people
who lived in "organized societies", as a means of ordering their relationship with a
dominant conquering society. The assertion of an aboriginal right prior to contact

with European nations would have been meani ngless.30



-39 -

The fact that the original inhabitants were organized in societies was signifieant
to the colonial powers because, in many ways, it altered the nature of the eolonization
process. The military strength of Indian tribes prevented white settiers from imoring
totally the native possession of lands. As well, it evidently affected the approach of
the British colonial government toward the native people, as the Royal Proclamation
exemplifies. That document recognized that the natives were organized in "several
Nations or Tribes” and that their lands should be "eeded” or purenased. hul not si mply
teken. The judicial theories of native title rationalize the co-existence of an

underlying, dominant title in the Crown and a possessory title in the native groups.
That such a theory was required further illustrates the significance of the fact that
the native peoples were socially organized.

Another incident of aboriginal rights which derives from the fact of spcial
organization is that the interest is & communal one; that is to say that the right inures
to the benefit of the group, not the individual members of it.3! This is a recognition
of the fact that original native possession of the land was also communael, and lthat the
purpose of aboriginal title is not to "translate indigenous eustoms into 'transferable
rights of property known to English law!, b'ut to accord proprietary status té the
existing aboriginal system of landholding."32

This view of the matter, however, is not beyond dispute, as the following
exchange illustrates. Professor Douglas Sanders made the following statement in an
analysis of the early proposals for Constitutional protection of aboriginal rights:

Aboriginal rights claims are often thought to be limited to land
claims or the right to use particular lands for hunting and
fishing. The claims to land are, logically, a claim to the
recognition of a set of legal rights established under Indian and

Inuit customary law, a law that has validity because Indian and
Inuit communities had their own governments.33
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In reply, Professor Gurston Dacks questioned whether

in the early Spanish definition or recognition of aboriginal

rights, the notion was not so much one of the native people of

South America having their own governments, but rather having

souls like other human beings.34
The reply would seem to interpret aboriginal rights in a manner consonant with our
understanding of individual rights. Professor NDacks is correet in his ohservation that
the Spanish were concerned with the humanity of native peoples, as the ihieologians
quoted earlier illustrate.3%

Later writing on the subject however, focuses upon the fact that.native peoples
were living in organized soecieties, exercising dominion over the land. For example,
the Royal Proclamation of 1763 recognizes and protects the possessory title of Indian
"Nations and Tribes"; no mention is made of the individual members of these groups,
nor is their title (if any) to these lands considered. Although Spanish theologians were
concerned with affirming the humanity of native peoples, later colonizing powers
recognized the indigenous social institutions, at least so far as group ruleslgoverning
possession of lands were observed.

Aboriginal rights have always inured to the benefit of native groups, and they are
therefore collective rights, to be asserted by native people as members of, or on
behalf of, a particular group.

In summary, aboriginal rights derive from traditional use and occupaney of land
by native peoples who lived in organized communities. The rights protected relate to
native possession of land on which sustenance or other activities were traditionally
undertaken. Finally, the recognitioh of aboriginal rights represents an attempt to
rationalize the underlying title of the Sovereign with the possessory title of the native

groups, in recognition of the faet that certain native interests in land remain
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unextinguished by treaty, sword, purchase or the exercise of complete dominion by the

colonial power.36

IL Rights Theorv: A Modern Preoccupation

Rights are claims for specified kinds of treatinent made by or
on behalf of particular individuals or groups.37

A "right" may be said to be a claim or an advantage possessed

by a person or persons which is conferred or protected by law,

and which implies a corresponding duty on the part of

another.38
These statements are concise definitions of the term "right" as it is commonly
understood by lawyers today. They contain much that is of value. In the context of
this chapter, we could extrapolate from these excerpts that "aboriginal rights" are
claims for specified kinds of tresiment, possessed by aboriginal peoples or groups,
conferred or protected by law, which imply a corresponding duty on the part of
another. It would be wrong to terminate the explanation here however, for there

remain many issues that deserve attention.

A great many authors have been troubled by the trend so evident today, towards

an indiseriminate use of the term "right".39 In the words of one observer:

In our century, but especially since the end of World War II,
people have become increasingly ineclined to affirm that we all
have rights to whﬁever it is thought that it would be good for

everyone to have.
Similarly, Professor Finnis laments the "ambiguity, evasion and overkill afflicting the
Western debate since 'rights' became the basie counter in discourse."d! In positing a

theory of aboriginal rights therefore, it is necessary to analyze whether the elaims
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which the term deseribes may properly be considered "rights" at all. For example, it is
not uncommeon to find aboriginal rights described as "claims” rather than "rights".42
Before moving to consider what it means to assert a right, and why it is that
rights are thought to be important, we would do well to examine briefly the analysis of
Hohfeld, of which mueh modern rights theory is a direct descendant.43 Hohfeld tried
to isolate certain legal conceptions with a view to enalyzing their inter-relationship in
a precise and orderly fashion. In examining jural relations, eather thap ~licmpting to
define individual conceptions, Hohfeld chose to set them out as "correlatives" and

"opposites”. The following diagram is helpful.44

Right ~ Privilege (Liberty)
Dulty>< No—ll‘ight
Hohfeld connected "right" with "duty", so that if a right was invaded a duty had been
viclated. All of this seems clear enough, so long as one keeps in mind the principles
enunciated by Finnis: that these relations coneern only one activity of one person, and
that a elaim-right is always a claim that someone else do, or omit to do something.45
In my view, and with all due respeet, Hohfeld's analysis is useful and illuminating
for our purposes, but it does not go far enough. It stops just short of discussing the
aspect of "rights" which seems to make them worthwhile and interesting. All of which
is to say that Hohfeld does not diseuss what it means to possess or to assert a right,
nor why such a thing is important to haﬂre in the first place. For this sort of analysis I
will turn to Professor Dworkin. |
The theory of rights set out in the writings of Professor Dworkin is part of his

larger "liberal theory of law".46 Ag such, he imbeds his conception of rights in the

institutional context of a liberal democracy. To quote Dworkin:
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My aim is to develop a theory of rights that is relative to the
other elements of a politieal theory and to explore how far that
theory might be constructed from the exceedingly abstract (hut
far from empty) idea that government must treat people as
equals.

The focus of his study is upon individual rights, and later in this ehapter we shall
explore the problems involved in applying this theory to communal or group rights.
But the theory itself deserves some explication for it is a powerful analysis of rights as
political "tools". Dworkin accepts the "background" setting of a libersl demoveer,,
which employs utilitarian analysis (to some degree) in making political decisions.48 1ic
then distinguishes between decisions which are based upon personal preferences
"because they state a preference for the assignment of one set of goods or
opportunities {to the individual)* and decisions which take into consideration
preferences which are external "because they state a preference for one assignment of
goods or opportunities to others”.49 The second type of decision is invalid if it results
in a constraint on liberty because it fails to conform to the cardinal requirement of
Dworkin's system, which calls for governments to treat people with "equal concern and
respect.”

For Dworkin, if rights are to be worth talking about, they must be rights in a
"strong sense" which means that:

when we say that someone has a 'right' to do something, we

imply that it would be wrong to interfere with his doing it, or at

the least that some special grounds are needed to justify any

interference.d0
This is what Dworkin believes is involved in "Taking Rights Seriously™ the
justification for over-riding & "strong" right must involve more than that which would
be called for were the right non-existent, or were it merely a right in the "weak" sense

of doing no wrong (i.e. doing the right thing).



In order to evaluaste such a justification we may borrow several points from
Dworkin's deseription of the necessary elements of a "moral position”, which seem
equally to apply here: the justification must :lrticula;ce reasons which are not hased
upon prejudice, a personal emational reaction, an implausible rationalization, nor ean
it "prrrot” the views of others.51 A justification for over-riding & right which did not
fall within any of these categories would thus seem to be "acceptable" within our

system of governinent. Dworkin, however, refuses to accept such a deeision if it is
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based upon external preferences, or if the

personai and external preferences are so inextricably tied
together, and so mutually dependent, that no practical test for
meastiring preferences will be able to diseriminate the personal
and external elements in any individual's overall preference.52

Finally, Dworkin explains why it is important that we possess rights:

It is in this sense that Dworkin identifies individual rights as "political trumps”, and in

this sense that he values these rights as important constituent elements in political

morality.

Dworkin sets out this conception of rights in opposition to the theory, which he

We need rights, as a distinet element in politieal theory, only
when some decision that injures some people nevertheless finds
prima facie support in the eclaim that it will make the
community as a whole better off on some plausible account of
where the community's general welfare lies ... We want to say
that the decision is wrong, in spite of its apparent merit,
because it does not take the damages it causes to some into
account in the right way and therefore does not treat these
people as equals entitled to the same concern as others.53

links to the writing of H.L.A. Hart, that

whatever rights people have are at least in part timeless rights
necessary to protect enduring and important interests fixed by
human nature and fundamental to human development ...74
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This brief sketeh of Dworkin's theory does not do justice to his work, for many of
the subtieties have been glossed over. The essence of this part of his theory of law is
that rights in the “"strong" sense are protective shields for individuals, which are
necessary whenever it is antecedently likely that decisions which affect them will
involve external preferences. In this theory the assertion of a right amounts to an
affirmation of the worth and dignity of the individual. To assert a right is also to
exercise the very moral independence which the rights seek to protect from the
tyranny of the State, or of some majority within the state. Rights in this theory are
political "tools", useful as a means of enveloping the individual with protection against
& decision which, as Dworkin puts it, "does not take the damages it causes to some into
account in the right way ..."

Dworkin is concerned with the rights of the individual; he seeks to analyze the
place of these individuated claims within a political énd social framework. Aboriginal
rights have already been identified as "com munai" rights, and it is therefore necessary

to discuss the concept of "group rights” in order to formulate a theory of aboriginal

rights.

M. Collective Rights

At the beginning of the last section, rights were defined as elaims of individuals

or groups. Collective or group rights are the ¢laims made by groups within society lor
certain kinds of treatment. The distinction between the two types of rights has heen

expressed in the following manner:

Individual human rights...are bestowed upon every single
human being personally. Collective human rights are afforded
to human beings comnmunally, that is to say, in conjunction with
one another as a group - & people or a minority ... The group
which enjoys them communally is not a corporate entity and
does not possess a legal personality. The nature of these human
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rights requires ... that they shall be exercised jointly rather
than severally.?9

The following analysis of collective rights will be largely coneceptual, hecause
there is relatively little available scholarship on the theoretical aspects of collective
rights, and because it is intended to establish a framework for the substantive analysis
which is done in later chapters. The differences between individual and collective
rights are difficult to elaborate, especially in modern times when the violations of
individual rights on a massive scale which occur regularly are referred to as
infringements of the rights of "a people” or "a group". These rights are, however,
conceptually distinet, and the scale of violation cannot transform an individual right
into a collective one. Individual rights benefit each person equally, subject to
restriction by the State, and to disentitlement by virtue of some action by the person
(i.e. a convicted criminal loses many of the rights accorded other citizens).
Widespread violation of these rights does not change their nature; it is still the rights
of the individual that are involved.

Group rights benefit some particular class or category within a society, and inure
to the benefit of the members of the group through the group; that is, by virtue of
their membership these people are entitled to the benefits accorded to the group,
which are identified as group rights. An assertion of such a right is meaningful only if
the person is a member of the group, however that status is determined. As noted in
the quotation cited earlier, the group possesses no separate legal personality distinet
from that of its membership, such as that accorded to a company in Canadian law.
The distinetion between the rights accorded to a grotip and those of its members as
individuals is therefore somewhat nebulous. The matter is further complicated
because the two types of rights are often inter-related, because of the fact that a

member of the collectivity simultaneously benefits from rights as an individual as well
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as group rights, and because individual rights are often meaningless unless group rivhts
are guaranteed. For example, f{reedom of religion, an individual right, may require an
institutional setting for its effective exercise, which in turn requires that the rights of
the religious group be protected.

Collective rights are either expressed as the rights of the group itself {in which
case it is the individual members or leaders of the group who will exercise the rights)
or &= individus! rights which involve collectivities. An example of the former is
section 93 of the Constitution Act, 1867, respecting separate schools.56 An example

of the latter is contained in article 27 of the International Covenant on Civil and

Political Rights:

In those States in which ethnie, religious or linguistic minorities

exist, persons belonging to such minorities shall not be denied

the right, in community with the other members of their group,

to enjoy their own culture, to profess and practice their own

religion, or to use their own language.5?
This provision adds another dimension to our understanding of collective rights: they
are practiced "in community with the other members of (the) group". To carry this
point further, it is not that individual group members who partake of whatever
benefits the group is accorded are not exercising group rights, but rather, that
individuals themselves cannot assert collective rights unless a group exists. If native
groups freely choose to assimilate into the dominant culture(s} in this country, it would
be nonsensical for an Indian individually to assert an aboriginal right. The right would
have been extinguished with the group's loss of identity.

In order to comprehend the nature of the distinetion between individual and

group rights, one must grabple with the analytical problems discussed previously. Two

vital distinetions can be emphasized:
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The first distinetion which must be made is that an assertion of
a human right e:nphasizes the proposition that everyone is to be
treated the same regardless of his or her membership in a
particular identifiable group. The assertion of group rights, on
the other hand, bases itself upon a ¢laim of an individual or &
group of individuals because of membership in an identifiable
group. This is an important distinetion, and should not be
obscured by the faet that certain human rights are either of no
consequence unless enjoyed in community with others, or are
asserted on behalf of individuals who happen to be members of
identifiable minority groups. Thus, although it is true that the
fundamental freedoms of expression, religion, assembly and
association are intended to be exercised by several individuals
in common, or for the purpuse of communication, the intention
is that each of these freedoms is to be enjoyed equally by
everyone.

This leads to the second distinetion between group nghts
and individual rights. The guarantee of a human right like {ree
expression essentially requires the non—lnterference of the
state. A language right on the other hand, requires posmve

governmental action. It may be that the government is
required to have civil servants who ecan comprehend the
language of the citizen and reply to him/her in his/her
language. It may be that the government is required to expend
funds to provide instruetion in the guaranteed langusge. It may
be that the government must expend funds to promote cultural
activities_ which protect and promote the guaranteed
language. .

It would be wrong to ignore other parallel developments involving groups in
society, because the adaptation of the law to a society dominated by groups and
organizations is a recent phenomenon which may offer useful guidance.39 Similartly, it
would be an error to treat each collective right guarantee as a separate and distinat
subjeet.  Although these guarantees involve different groups and serve different
functions, they share ecommon characteristies which are peculiar to collective
rights.60 For example, language rights require implementation by positive government
action, as does a guarantee of collective education rights.61 Language, education and

culture are the subjeets of collective rights guarantees in the Canadian Charter (ss. 16,
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23, 27). The implementation of these broad guarantees will be nn awesome task, which
will be made more difficult by the complex nature of collective rights.

Further complexity is added because of the variety of collective rights
guarantees contained in the Charter of Rights and Freedoms. These rights must co-
exist, and interact with, the individual rights as well as the other collective rigrhts

guaranteed in the Charter. The intricacy of this relationship is ilustrated in the

following diagram:
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A collectivity, with rights mentioned in Charter

B individual member of collectivity, possessing all of the individual Tharter
rights and freedoms, and taking the benefit of collective rights

C individual, possessing only individual Charter rights and freedoms

D collectivity, with rights mentioned in Charter

E Parliament, nr Legislature

The following examples are not exhaustive of the relationships between these

nctors, but they do demonstrate the bewildering possibilities:

(i)  an aboriginal person claims the benefit of a collective
right (for example, sustenance hunting) to prevent the
operation of a provineial law which impairs the exercise
of this right. A non-native person claims that this is a
denial of equality (the equal benefit of the law - s. 15)
because he is subject to the restrictive game laws.62

(i) an aboriginal child is enrolled in a Catholic separate
school in Ontario, and her parents challenge the school
authorities' refusal to allow her to practice her own
religion. The parents claim that their aboriginal rights
include control over education and religion, while the
school authorities claim immunity from such control on
the basis of section 93 of the Constitution Act, 1867, and
section 29 of the Charter of Rights.63

(iii) an Indian band council has decided to refuse to allow the
children of non-native mothers whose fathers are status
Indians and band members to share in band resources if
their parents are divorced or separated and the children
no longer reside on the reserve. Representatives of these
children argue that this is a denial of their individual
rights to equality. The band council argues that its
control over internal matters such as membership and
entitlement to benefits must prevail, as a consequence of

th? ggoriginal rights provision in the Charter of Rights (s.
25).

Other, equally complex examples are easily imagined.‘ Section 27 of the Charter will

be a fruitful source of similar difficulty, because it is both a "defensive" protection for
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multiculturalism, and a substantive guarantee of it.6% Section 27 has beon used as an
interpretive shield;66 it may also be interpreted as an affirmative guarantee and in
this respect it may confliet with other Charter guarantees such as equality rights (s,
15).

This exercise demonstrates that collective rights guarantees are complex,
especially when contained in a document containing guarantees of other collective nnd
individual rights. Prineiples ara reguired to reach an ade uste solution to the
problems of co-existence and interaciion between these different sorts of rights.87
For our purposes, as the examples demonstrate, two fundamental issues must be

resolved:

(i}  how can aboriginal rights be harmonized with the other rights guarantees in the

Constitution?

(i) how can the individual rights of aboriginal persons be dealt with when they

involve claims contrary to the position of the collectivity?

l. Aboriginal Rights in the "Rights System"

Competition and conflict between individual and colleetive rights is not a new
phenomenon in Canada,88 but today & new dimension is added to this process because
constitutional guarantees are involved. A further refinement arises l‘rdm the new
collective rights guarantees contained in the Constitution Act, 1982, which inereases
the likelihood of conflict between the rights claimed by ecollectivities and those
claimed by individuals.

One tempting solution to this problem is to construct a hierarchy of rights,

ranking either individual or collective rights as presumptively more important, and
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then ranking rights within hoth categories in order of importance.6® There i« little
textual support for such an interpretation of the Charter of Rights, and it seems even
less justifiable when applied to the Constitution Act as a whole.70 One could point to
the heading "Fundamental Freedoms" for s. 2 in support of an argument that these
rights and freedons are the most worthy of protection.7! However, an equally
plausible ranking would agcord greater status to the provisions not subject to the s. 33
over-ride. This would obviously move s. 2 down the list, and elevute ss. 3 to 6 and ss.
16 to 23, and other sections. On balance, however, such an approach to the rights
mentioned in the Charter is unwarranted, since all of the rights are "guaranteed",
according to s. 1, and all are subject to the same permissible limitations, as deseribed
in s. 1. It is submitted that a fixed hierarchy of rights is neither necessary nor
justifiable on the basis of principle as a means of resolving conflicts‘ between the
rights guaranteed in the Constitution.

A more satisfactory solution requires the application of fixed principles to
resolve these conflicts. In order to develop these principles it is necessary to
emphasize at the outset that the time for debate about whether these rights should be
entrenched in the Constitution is now long past. One ecannot resolve this difficulty by '
seeking to return to an earlier legal regime in which only a very limited number o_tf
collective rights were guaranteed in the Constitution. The Constitution Act, 1982
fundamentally altered this regime, and it must be interpreted in & manner that will be
meaningful for decades to come. A forward-looking interpretation of the Constitution
is required.”2

This approach indicates the first principle of interpretation with respect to
collective rights: the pariicular collectivity must not be impaired in its capacity to
continue either by intrusion by the State or by claims or; behall of individuals.

Although the Constitution does not prevent any or all members of the group.from
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leaving it to assimilate into societyv, it does seek to prevent the destruction of the
group by outside pressures. Collective rights are meaningless unless the collectivity
itself is allowed to survive.’3

This prineiple finds support from a variety of sources. The f{irst international
system for the protection of minority rights was established after World War [ in the
International Protection of Minorities System, under the auspices of the League of
Nations. The Advisory Opinion of the Permanent Court of International Justier o

Minority Seheols in Albania said about this system:

The idea underlying the treaties for the protection of .minorities
is to secure for certain elements incorporated in a State, the
population of whieh differs from them in race, language or
religion, the possibility of living peaceably alongside that
popuiation and co-operating amicably with it, while at the same
time preserving the characteristies which distinguish them from
the majority, and satisfying the ensuing special needs.’ %

A basic tenet of any international or domestic measures for the protection of
minorities is that the minority is entitled to the right of equality of treatment and
consideration with the majority and the concurrent right to preservation of a separate
identity. Article 27 of the International Covenant on Civil and Politieal Rights carries
this idea forward into modern international human rights law.

This principle leads to the second, which refleets the importance of individual
rights in our legal tradition and in the Charter itself: a particular collectivity must
respect the maximum individugl rights consonant with the preservation and funetioning
of the group. Collective rights are not in‘ended to obliterate individual rights, and in
most instances it will be possible to achieve respeet’ for hoth.73 If, however, a
collective right confliets with an individual right, the purpose of each right must be

evaluated in the particular case. If the collective right being asserted is vital to the

continuance of the group, and if it cannot he protected by less destructive means, then
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it is submitted that the colleetive right must prevail. If, however, the collective right
is "ancilliary” to the vital interests of the group, and the individual right is strongly
protected (for example, it is recognized in the Charter) then the collective right
should give way in the particular case.

This prinziple is controversial, hecause it brings into focus the extent to which
collective rights guarantee the group's "different-ness”, and because it derogates from
individﬁnl rights which are strongly protected by the Charter. The valie advanced hy
this principle is the autonomy of colleetivities.76 Although this value is not absolute,
it is a vital aspeet of our conception of collective rights. Professor Magnet has
expressed this idea in the context of section 27 of the Charter:

'Structural ethnieity’ relates to the capacity of a group to
perpetrate itself, control leakage, resist assimilation, and
propagate its beliefs, It is not a matter of voluntary individual
choice. Rather, it depends on the creation, by the group, of an
institutional infrastructure, to maintain the well-being of the
group and nurture its self-justification.7?

The extent to which a particular eollectivity is immune from interference by
other social institutions and the influence of generally accepted values will depend on
the nature of the rights accorded the group. As will be discussed in chapter 6,
aboriginal rights, like most collective rights guaranteed in the Constitution, are multi-
faceted, involving social institutions, colleetive and individual actions, and having
obvious "political" implications for members of the collectivity.

In recent years the issue whieh has illuminated this question most clearly is the
membership or status system under the Indian Act.78 This system has been

suecessfully challenged internationally, in a ease brought by Sandra Lovelace, but the

decision of the United Nations Human Rights Committee is inadequate as a model of



- 55 -

coliective rights analysis, because it is based on an individual rights provision and does
not address the autonomy question.”9

In the Lovelace decision, the Human Rights Committee decided that Ms,
Lovelace had a right, pursuant to artiele 27 of the Internationsl Covenant on ivil and
Political Rights, to return to the Indian reserve so as to be able to enjoy her iangunge
and culture in community with other members of the band. This decision was rooted
in the specifie wording of article 27 of the Covenant, and did not address the ooy
question which is raised by the application of the principle outlined earlier because the
equality rights arguments raised by Lovelace were not considered by the Committee in
view of the fact that the alleged deprivation of equality ocecurred before the Covenant
came into effect within Canada.

The key question relates to the power of.a communal organization to determine
membership qualifications in a manner which would otherwise be unacceptable under
the Charter of Rights. Why, for example, should an aboviginal group whose traditional
descendancy or leadership rules were matriarchal, be forced to comply with the
equality guarantees in sections 15 and 28 of the Charter?80 [f collective rights provide
a guarantee of autonomy to the group in such matters, it may plausibly be argued that
membership deeisions should be immune from the Charter, for such matters are
obviously essential to the future integrity of the group. Indeed, if control of
membership is removed from the group its immediate survival may be called into
question. |

This argument, however, fails to account for the limitations inherent in the
guarantee of collective and individual rights. These rights do not always eonflict, and
in most situations the'integrity of the collectivity will not he threatened by its respect
for individual rights. This cannot simply be determined according to the number of

individuals advancing the particular claim; the challenge to the integrity of the
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collectivity in the Lovelace case, for example, was not affected because it was a
elaim by an individual.Bl Rather, this must he determined aceording to principles
which will be unique to each enllectivity. These principles will derive from the nature,
history and social context of the eollectivity. In a case where individual rights appear
to confliet with the rights of the collectivity, these principles must be analyzed in
order to determine whether the individual claim has the potential to alter radically the
nature of the collectivity in the future.

The principles reviewed thus far provide no guidance in the situation where two
collective rights come into confliet, although the second principle outlined earlier is a
useful model. The different collective rights guaranteed in the Charter reflect the
social value of different groups in Canada. It is conceivable that one person might
take the benefit of several collective rights guaranteed in the Constitution.82 In case
of a eonflict between collective rights, the following principle should be applied: the
rights of different eollectivities must interact so as to preserve the essential interests
af each, and in case of confliet a determination must be made as to the nature of the
interests involved, and the extent to which the claims advanced by one group will
impair the integrity of the other. This' is a delieate task, but one which is required by

the dynamies of collective rights, and current econstitutional guarantees.

2. Individual Rights of Members of Collectivities

As an individual, each member of a colleetivity is entitled to benefit from the
rights guaranteed in the Charter of Rights and Freedoms. As a member of a
collectivity with rights set out in the Constitution Aet, this person also benefits from
these provisions. In some instances the two sets 6t‘ rights will be mutuslly exclusive.
An Indian accused of a eriminal offence and arrested by & police officer has the same

rights under section 10 of the Charter as a non-Indian. In other situations, however,
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the individual rights will be modified by the collective right guarantee.83 For
exampie, the right nct be subjected to eruel and unusual treatment or punishment {s.
12) may require modification when applied to an Inuit man who follows u traditional
lifestyle and who is convicted of a criminal offence the sanction for which includes
prohibition on the future use of a firearm for a specified period of time.84 But for the
collective rights relating to hunting, this individual would not be able to rely on s. 12:
the content of this individual right is modiﬁéd hy the collective right, howevar, and it

is therefore applicable to this case.

The issue of concern here is whether the rights of the collectivity are limited by
the individual rights of its membérs. In the context of aboriginal rights,'.this debate
has most often focussed on status or membership determination decisions. Once again,
i1 is 'Sﬁbmitted that a prinecipled approach is required. If rights guarantees are
important as "trumps" in moral and political discourse, one cannot resolve this
difficulty simply by resortin-g to the most expedient or politically acceptable solution.

The scope of this issue is revealed in the following c'i.iscussion by the former

leader of the Assembly of First Nations, David Ahenakew:

With whom do aboriginal rights lie? Can an individual
aboriginal person demand that the federal government
recognize his aboriginal rights, or must those rights be
demanded by the First Nation to which the individual belongs?
Does an aboriginal person have special rights by reason of being
‘aboriginal,' or by virtue of his being part of an aboriginal
coliective, such as a First Nation? ...

By ineluding self-government as an aboriginal right First
Nations are, in effeet, distinguishing between those rights an
individual aboriginal person might have and those he has by
virtue of membership in a First Nation. Could an individual
aboriginal person, for instance, demand that the federal
government protect his right to fish a certain lake when his
First Nation, for conservation purposes, prohibited (fishing?
Could a First Nation government manage its relationship with
the faderal government if some of its members individually

pressed rights which the collective had determined were not in
its best interests? ...
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Although no examples of individually held aboriginal
rights come to mind, there may be some. If there are, then
there is another categorization of aboriginal rights: (1)
aboriginal rights that belong to the individual aboriginal person,
and (2} aboriginal rights that accrue to an individual by virtue
of his membership in a First Nation. This distinetion is
particularly ecruecial in such self-government questions as
membership and access to lands, resources, and services.
Unless the distinction is clear, First Nation self-government
may be undermined by federal governments intervention on
behalf of individuals who claim land, resources, and services as
individual aboriginal rights. The distinetion is essential to the
argument that some aboriginal rights flow from aboriginal title,
sinze it is presumed that the undivided title is held collectively
Dy & particular First Nation. If these rights are said to be held
individually and severally, they cannot simultaneously be held
collectively and jointly.85

The principles which were set out earlier will not be repeated, but they provide a
useful guide on this question as well. Collective rights are meaningless without the
continued existence and vitality of the group, but these rights need not obliterate all
individual rights ordinarily enjoyed by residents of this country. To the extent
possible, these different sorts of rights should co-exist peacefully . In a case of
confliet, however, it is subnﬁtted that the maximum individual liberty consonant with
the continuance and functioning of the collectivity must he recognized. If the
individual right claimed in a particular case calls into question the future existence or
status of the collectivity by assailing an essential aspect of its rights, and if no less
intrusive interpretation is possible, then the individual right must give way. This may
require an adaptation of the common understanding of the individual right, or it may
be achieved in other ways.36 Whatever the method, this is the logical consequence of
the inelusion of collective 'rights in a Constitution which also incorporates individual

rights guarantees in a manner which indieates that the latter rights apply equally to

all.
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Examples of such confliets have already been provided. They can arise heeauso
aboriginal people in Canada are the beneficiaries of the Charter's various individual
rights guarantees, and they also are guaranteed certain additional rights which will be
discussed in detail in later chapters. This dual guarantee of rights poses a lamiliar
problem where a conflict arises between the wishes or actions of an individual group
member and the dictates of the group itself. In other situations involving similar
conflicts the internsts of the collectivity have often prevailed if no less drastie
solution can be devised.87 Thus the situation of aboriginal peoples is not unique, and
the problems connected with possible confliets between individual and collective rights
have been addressed before.

The rationale for this presumption in favonr of the maximum individual liberty
derives from the dual nature of the rights guaranteed to aboriginal people by the
Charter, and reflects the historical significance of individual rights in Canadian law
and society. Although tllﬁs heritage included guarantees relating to linguistie, religious
and aboriginal minorities, it was primarily individualistic. The Charter mirrors this

pattern.

3. Conclusion

This discussion of rights theory and the dynamics of collective rights has been
primarily conceptual and abstract, for several reasons. First, there is exceedingly
little available scholarship on which to rely. It was necessary to analyze these issues
in order to provide a theoretical framework for the analysis of the substantive
provisions which will follow, without delving too'deeply into particular cases, which
will be analyzed later. Second, it was necessary to discuss collective rights as
';things", apart from the speecific context of aboriginal rights, in order to understand

the complex dynamies of these sorts of rights, and to examine the principles which
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shoild he applied to resolve conflicts between collective rights and other rights
(individual and collective) guaranteed in the Constitution.

This analysis may be objectionable hecause it advanced the argwmnent that in
certain instances collective rights must prevail over individual rights. A kev point
which must be remembered in evaluating the -nerit of this contention is that if a
collective right is to be meaningful it must protect the group's "different-ness”. All
individuals are guaranteed basic righits sad freedoms oy the Constitution. If collective
rights could not alter these rights, and occasionally over-ride them, then the group
itself would eventually be subsumed within society. And collective rights, at the very
least, must ensure the continuance of the conditions necessary for the survival of the

group, so long as its members choose to maintain it.

IV.  Applying the Theory

1. A Preliminary Discussion

A theory of rights should rationalize and justify the content of the rights, and
this I will attempt to do. This analysis does not seek to describe what these rights,
properly understood, actually are, but rather, what content they might have, in the
context of a particular theory.

This approach is obviously derived from Dworkin: his methodology is attractive
because it situates rights theory within a political framework, and it offers a powerful
argument ol why rights are important. The problem with applying his theory to native
rights is manifest; Dworkin construets a theory of individual rights, rooted in a system
in which equality is the eardinal principle, and which employs utilitarian analysis in
making political choices. How ecan we adopt such a theory in Canada, in relation to a

claim which we have identified as a collective right?



-6] -

Several key elements of Dworkin's conception of rights have alreadv “een
isolated: decisions are often made based upon eriteria which are unaceeptable in »
liveral democracy; rights are important only if they connote somne sort of meaningful
protection which requires special justification to be over-ridden; rights are useful as a
means of counter-acting decisions which are antecedently likely to involve
inappropriate considerations. These propositions can be applied to the concept of
aborigingl rights in a relatively straightforward manner.

Dworkin asserts that decisions which are justified by reference to external
breferences are an unacceptable violation of the fundamental rule of utilitarianism in
a liberal democracy, which requires that everyone be treated with equal concern nnd
respect. If one accepts that equality, as Dworkin understands that term, is such a
fundamental value, then it does seem improper to allow peoplte to enforee their
preferences of what others should prefer, through the medium of "majority rule".

One need not embrace this rationale, however, to aceept the proposition that
some criteria for decision-making are unaceceptable in a liberal democracy. Professor
Conklin grounds his defence of fundamental rights in the conception of a person "as a
potentiality, always in the process of becoming."88 In this theory the judgments of
society must respect the fact of self-creation, so that the orocess of individual choice
cannot be burdened or altered by others. This, essentially, amounts to an assertion
that certain decisions are invalid because they are based upon unacceptable criterin;
that is, they reflect someone else's determination of what a person should become.
Aboriginal rights within such a theory would protect individual native people in their
collective process of discovery. One could argue fhat part of the individuality of a
native person which demands respect is the person's connection to a culture and
ancestral heritage. Any decision or judgment which failed to respect this

individuality, this "person-ness", would therefore be unacceptable. Assuming that
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aboriginal persons are not expected to assimilate into mainstream culture, the
imposition of a cultural preference upon that person which would be the result of a
denial or abrogation of aboriginal rights would amount to an irreversible failure to
treat that person as a "person", in the fullest sense of that term.89 The exercise of
the individual right of choice, for a native person, therefore, requires the protection of
collective aboriginal rights.

Similar argumients could be marshalled from noticns of the respect which is due
to organized societies when these are conquered or over-run. Qur conception of
liberal democracy calls upon us to respect the internal laws and customs of a colonized
society, so far as these may be consonant with fundamental precepts of our law.90 A
further argument could be founded upon the respect which is accorded possession from
time immemorial, or long-standing use. In our society it seems wrong to ignore or to
trample upon rights of possession or use which have survived for a lengthy period of
time. The doetrine of adverse possession in property law is an example of the respect
which is accorded to possession for an extended period.91 A decision which ignored
these notions in order to enforce the preferences of the dominant culture, for nc other
reason than the desire of the majority to enforce its Will, would run contrary to our
notions of liberty and freedom, and in that sense would seem to be wrong.

A more complete elaboation of these arguments is not necessary in this chapter. -
They are mentioned only as illustrations of the different foundations upon whieh
Dworkin's proposition may be based. One need not aceept his underlying rationale of
equality in order to assert that some criteria are unacceptable justit‘icati'ons for
decisions in a liberal demoecraey. Several sorts of eriteria justifying deecisions which
deny aboriginal rights have. been explored and found wanting.

This analysis makes sense only if aboriginal rights are rights in the strong sense

which Dworkin identified, e.g. claims which require special justifiéation to be over-
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ridden.  Otherwise, one could not assert that some ecriteria are improper or
unacceptable. Any reason will justify over-riding a right in the weak sense. As well,
It seems illogical to assert rights unless there is a likelihood that unacceptable criterin
will be employed in arriving at a decision affecting the interests protected hy the
right. Both of these elements of Dworkin's theory are equally applicable to individuai
or group rights.

Having situated aboriginal rights within this theoretical framewory, it remains to
pour some content into the rights, and to explore what it means to assert them. If
rights are "political tools", their assertion is essentially a political act. This is no less
true of collective rights than of individual rights. As with individual rights, the
assertion of a group right is a re-affirmation of, and indeed an exercise of, that
independence and dignity which the right seeks to protect. This is what it means to
assert a group right.

Formulating the content of these collective aboriginal rights is difficult. There
are three major native groups within Canada — Inuit, Indians and Metis. There are
many sub-divisions within each group — for examplé, status and non-status Indians.
These groups traditionally followed disparate lifestyles which in turn meant that some
groups were organized into highly complex societies, while others lived within simple
extended family units.92 Today native people exist and function within a variety of
social and institutional contexts, which makes it difficult to formulate one blanket
definition of aboriginal rights which will serve these groups equally. |

The first point to notice is that the rights are com‘munal, they are a recognition
of & historical pattern of gf_ogg organization and group use and occupaney of land. It is
evident, therefore, that the group's existence must be maintained in order for the
collective nature of the rights to be meaningful. In order to ensure that the group can

carry on as a separate entity, the determination of who is a member must bhe
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controlled primarily by the group itself. If it became attractive for financial or other
reasons to be a member of a particular group, and if the groub itself could not controt
membership decisions, an influx of new members coul'd." yiriizally overwhelm the
original group. One essential element in any meaningful con'cept of aboriginal righ_ts is
control over internal membership decisions. Ordinary procedural standards of fairness
might be enforced by a court on review of an aboriginal organization's decision
regarding membership termination, for example. The group's basic power to make
these decisions, however, should be protected by the concept of aboriginal rights, and
this is a reflection of the collective nature of these rights.

Neaxt, posseséory title to areas of traditional use and occupaney should be
recognized and respected, as should traditional harvesting activities. However, many
of these groups no longer oceupy or use. their ancestral lands. The Metis did not exist
prior to contact with European powers, and many Indian groups have been displaced by
settlers. The Metis claim of aboriginal rights resembles those of other groups in all
respects except historical antiquity. They exercised dominion over lands, as an
organized community, for a substantial periad of time. Surely we cannot refuse to
recognize this claim simply because the group did not exist prior to the earliest
aboriginal contact with colonial nations. The Metis society was effectively organized
long before non-native settlement of western Canada, and their claims derive from
this fact.

As well, dislocation should not disentitle native groups entirely, so long as a
substantial period of occupancy and use can be demonstrated, for if the community
'exe,rcised dominion over the new territory in a similar fashion to that exercised over
the ancestral lands, the change in location seems unimportant.93 Problems may arise
where two groups assert elaims to the same territory, but these can be resolved by an

examination of the historical record. The exercise of dominion by a dislocated Indian

. A
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tribe would extinguish the previous user's aboriginal rights, unless both groups utilized
the area simultaneously. Just as the Sovereign could extinguish native title by the
exercise of dominion adverse to that title, so could a native group establish a elaim to
certain territory by the exercise of its traditional rights, to the exclusion of other
groups.

Finally, if aboriginal rights do derive from a recognition of the group's existence
as an organized soeciety, it is illogical to give affect to the Froup's rules of land-hotYo.r
Yut to ignore the other customs and laws by which it was governed. If the native group
was socially organized to such a degree that binding rules regulating such inatters as
political power, marriage, and adoption existed, these should be recognized as rightlul
elements in a definition of aboriginal rigllts.94 in sum, if the "independence" or
integrity of the group is to be protected by a "right™, that protection should extend to
all elements necessary to the group's existence as a social entity; the group should be
guaranteed the opportunity to do whatever it was that it did prior to contact with the
colonial power, subject always to the underlying power of the dominant state to

interfere, where such intervention can adequately be justified.

2. A Case Study
The application of this theory in particular situations is discussed in later
chapters. A recent decision of the Federal Court of Appeal will be used as an example

of how the theory might work in an actual case. The case, Boyer v. Canada, %5 is

chosen because it presents the relevant issues in particularly stark terms.

The case concerned an application by an Indian Band for a declaration that a
lease of reserve land, purportedl‘y under the authority of the Indian Aect, was void
because it was not entered into in accordence with the procedures specified in the

Act. The lease was between the Crown, acting for the Band, and a company owned by
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an individual member of the Band. The relevant provisions of the Indian Act provide
for the leasing of reserve land with the consent of the council of the Band (s. 58(1)(b)),
but also allow reserve lands in the possession of an individual Indian to be leased, in
which case the consent of the Band is not required (s. 58(3)).

H we assume that the individual involved in this; case originally obtained
possession of the parcel of reserve land in accordance with the relevant rules,96 the
case can be dealt with as a conflict between individua! and collective rights; otherwise
it would simply involve fraud. The consent clause in the Indian Act must be viewed as
the minimum requirement for the preservation of the land base of the collectivity,
which in this case is a single Indian Band. If this is correct, the key question then
becomes whether the original consent given by the Band to the allocation of the land
to this individual is sufficient, or whether some further consent is required once the
purpose for which the land was to be used is revealed. In terms of rights theory the
case can be viewed as involving a question of "jurisdiction". Is the individual member
of the collectivity subject to special restrietions such as the requirement of group
consent to property use, when the property at issue is part of the land base essential to
the continued survival of the group? |

The application of the principles outlined earlier requires an immédiate
assessment of the potential impact of the case upon the status, funetioning or basie
integrity of the collectivity. Control over the land-base is obviously a vital concern,
whether the land was acquired by way of a treaty or is part of the group's ancestral
territory. Any disposition of this land without the consent of the group is therefore a
potential threat to its integrity.

In the Federal Court decision these issues are, not surpfisingly, skirted by the
majority,®7 who based their decision solely upon a elose reading of s. 58 of the Indian

Act. In a concurring judgment however, MacGuigan J. addresses the conflict between
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collective and individual rights; in his view this case "embodies a new version of the
age-old problem of the person and the state, as particularized in the microcosm of an
Indian community under the Indian Aet."98 The learned judge derives, from a revicw
of the scheme of the Indian Act as a whole, "the fundamental prineiple that a rescrve
must be preserved intact for the whole band, regardless of the wishes of any individual
Indian as to the disposition of the allotment of which he is a locatee."? He also
accepts that "the spirit of native culture is a communal rather than an individualistie
one, and that the [Indian] Aet should be interpreted to this effect as fully as
possibie."100

In his view the statutory provisions involved in this case admitted of two
interpretations, one favouring a community consent requirement and the other
rejecting such a concept. In the absence of any clear guidance from the Act or from
precedent, MacGuigan J. decided to seek guidance from the preamble to the
Constitution Act, 1867, which declared that Canada is to have "a Constitution similar
in prineiple to that of the United Kingdom." A review of judicial and scholarly
commentary related to this phrase, and an ~ey:usm'nination of the current Canadian

Constitution, including the Charter of Rights, propelled MacGuigan J. to the following

conclusion:

.. the freedom of the individual person in Canada, with a
constitution similar in principle to that of the United Kingdom,
is prior to the exigencies of the community ...

In sum, in the absence of legal provisions to the contrary, the
interests of individual persons will be deemed to have
precedence over collective rights. In the absence of law to the

r.'t'm‘cr'at'fz‘j this must be as true of Indian Canadians as of
others, 101 .

As a matter of legal statutory interpretation, the decision of MacGuigan J. is, it

is respectfully submitted, inadequate. Although he correctly points out that. when
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group rights are given priority in the Constitution a specific provision to that effest is
included, and he states that the Charter of Rights and Freedoms "is itsell a
fundamental affirmation of the rights and freedoms of the individual person®,102
incredibly he neglects to mention the specific constitutional guarantees respecting
aboriginal peoples. It was not necessarv for him to conclude that any of these
provisions actually applied in this case in order for them to be relevant to his analvsis,
because he was, at that stage, seeking interpretive guidance from the 2rincisles
enshrined in the Constitution.

As a matter of rights theory, this judgment is also questionable. Although it is
undoubtedly correct to state that one unifying prineiple embodied in our Constitution
is respect for individual rights and freedorﬁs, it is respectfully submitted that it does
not follow from this that a specific provision is required in order for any collective
right to supersede an individual right. Coliective rights have been part of our
constitutional structure at least since Confederation, and aboriginal rights are
rightfully considered to be as important as the other rights (individual and collective)
protected by that structure.

The decision of MacGuigan J. may be argued to reach the correct result, but that
is nbt relevant to this diseussion because for our purposes it is the reasoning process
employed in it. which is important. If the principles enunciated earlier in this chapter
are applied to the facts of this case, a different pattern of analysis emerges. First,
the implications of the case must be assessed: the potential threat to the integrity
and survival of the collectivity is thereby revealed. Only once this is done can the
balance between the rights of the collectivity and those of the individual be properly
assessed. Although this does not automatically lead to a different result than the
Federal Court of Appeal reached in this case, it is submitted that it does ensure that

all relevant considerations are taken into account when the faets are anaiyzed.



- 59 -

3. Summary
This is my theory of aboriginal rights. The following chapters elaborate upon and

apply it. The prineiple features of this theory are sumnarized for conveniences

1. The eclaims which are associated with the term aboriginal rights mayv properly be
considered rights, as definite claims for specified treatment which imply a
corresponding duty. These claims are rights in the "strong" sense, since they nre
constitutionally entrenched, and possess a long history of respect aml

recognition.

12, Aboriginel rights are collective rights, which inure to the benefit of native
groups. These rights have always been understood to derive from the existence
of native groups as organized societies prior to contact with colonial powers, and

the activities to which the claims relate were, and remain, group activities.

3. Where collective rights confliet with other individual or collective rights

principles recognizing the importance of individual rights, and the right of the

group to survive, must be applied.

4, Aboriginal rights are an important means of protecting the dignity and
independence of aboriginal peoples. They "trump" decisions which deny these
entitlements, whether by virtue of the failure to treat the group with equal
concern and respect, or by virtue of neglect of the individuality of aboriginal
persons. Similar "improper” considerations may relate to the failure to respect
an organized society following colonization, or the denial of the respect which

we accord to that title which arises by virtue of lengthy possession and use.

5. The content of aboriginal rights is difficult to formulate. At the least the right

should include the determination of group membership, and the recognition of
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possessory title to ancestral] lands or to lands over which the group has exereisad
effective dominion for a substantial period of time. Traditional harvesting
activities should also be recognized and protected. Finally, the laws and customs
of the group should, so far as possible, be recognized as incidents of aboriginal
rights, derived from a recognition of the fact that these groups were organized

societies prior to the colonial invasion.
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CHAPTER 4

DEFINITION OF ABORIGINAL PEOPLES

introduection
Subsection 35(2) of the Constitution Aet, 1982 states:
In this Aet, "aboriginal peoples of Canada" includes the Indian,
Inuit and Metis peoples of Canada.
This relatively simple definition presents a host of difficulties which must be
confronted in order to define exaetly who will be able to elaim the benefits of the
protection of sections 25 and 35. As well, it may have an impaet upon other
constititional guarantees pertaining to native people, including sub-section 91(24) of
the Constitution Act, 1867,! and later Constitution Acts.2
One small point should be emphasized at the outset; sub-section 35(2) applies to
section 25 as well as to section 35, although the former provision is within that part of
the Constitution Act entitled the Canadian Charter of Rights and Freedoms {section
34). This is made clear by the opening words of sub-section 35(2): "In this Aet". The

Act to which reference is made is the Constitution Act, 1982, which incorporates both

of these sections.

I. - Purpose of Subsection 35(2)

This constitutional definition is obviously meant to define the class of persons to
whom these provisions apply. It may be compared to sub-section 91(24) of the
Constitution Act, 1867, which vested the federal government with jurisdietion over

"Indinns, and lands reserved for the Indians". Both of these provisions apply only to a
l.
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limited group, defined by a general racial name. Neither constitutional provision
provides any criteria for determining who is a member of the named group.

This definition seetion was inserted into the Constitution pri:narily in order to
satisfv the claims of the Metis to recognition as an aboriginal people. By sub-section
91(24) the Indian people of Canada were recognized ns a distinctive group, and their
aboriginal rights have been recognized in Canadian law.3 The Inuit were also
proteeted by this provision in the Constitution Aet, 185674 and their aboriginal rights
are also recognized in law.9 The important change marked by sub—séction 35(2) is to
include the Metis within the definition of "aboriginal peoples of Canada".b

It is beyond the scope of this chapter to explore the aboriginal rights ciai ms
advanced by the Metis. At this point it must suffice to note that sub-section 35(2)
does not, on its face, purport to grant or confirm any rights. It merely defines who the
aboriginal peoples of Canada are. Metis claims are not negated by this provision;
neither, however, are their claims satisfied by it.

The essential problem which courts will face in applying sub-section 35(2) in a
particular case will be to determine exactly who is a member of the named group. In
some cases it is conceivable that membership in a particular group will not be
essential where both groups (for example, Indians and Metis) assert elaims over
substantially the samme territory and where the right asserted applies to both groups.
In most cases, however, a prerequisite to entitlement will he membership in the
particular group asserting the claim. Since the courts are responsible for interpreting
the Constitution, they will be forced to develop criteria for the identification of
members of the named groups. Neither Parliainent nor the political organizations
representing the Indian, Tnuit or Vetis peoples are competent to define authoritively

the three groups named in sub-section 35(2).
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The purpose of sub-section 35(2) then is to define, by broad ecategory, the
abariginal peoples of Canada in order to clarify that the rights of the Indians, Inuit and

Metis people are within sections 25 and 35.

. Interpreting Subsection 35(2) — General Considerations.

If we compare sub-section 91(24) and sub-seetion 35(2), it could be argued that
the latter provision must refer to a different eclass than that described by the former,
since the definition of "Indians" in sub-section 91(24) has been judicially determined to
include the "Inuit", while sub-section 35(2) refers to these groups separately.! On the
other hand, one could plausibly argue that sub-section 35(2) names the three aboriginal
peoples solely for greater certainty, and that as these provisions co-exist in a single
constitutional document (the Constitution Act, 1867 to 1982; see section 60) they
ought to be read together, and if possible interpreted in a similar way.

From this it seems that there are two possible approaches which can be adopted
in order to define the scope of the class governed by sub-section 35(2). One could
rnalyze it with reference to the class circumseribed by sub-seetion 91(24), namely
"Indians", or one could analyze it sui_generis, on the basis of contemporary
understanding of these terms, and in the light of the purpose of the constitutional
guarantee. Each method of analysis will be described, and a method for defining each
of the named groups will be suggested, followed by a more general discussion of the

significance of sub-section 35(2).

[[l. "Indian" in Sub-section 91(24)

The word "Indian" in sub-section 91(24) is somewhat misleading. It has been
judieially interpreted to include the Inuit (then known as Eskimos),® while the federal

Parliament has excluded from the legislative regime established to administer Indian
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affairs, by the application of the definition sections of the Indian Aet.Y muny persons
who are descendants of the original Indian inhabitants of Canada. To compliouts
matters further, many racially non-Indian people have been drawn into the legislative
regime established pursuant to sub-section 91(24); perhaps the most notorious example
is that of women who marry status Indian men, thereby gaining status as “Indians”
under the indian Act.10

In terms of strict. constitutional law, however, statutory definitions of "Indian"
are irrelevant, since Parliament is not competent to alter the termms of the
Constitution Aet, 1867.11 As noted earlier, the word "Indian” in sub-section 91{24 has
been defined so as to include two of the groups mentioned in sub-section 35(2), namely
the Indians and the Inuit. 1f sub-section 91(24) is to be used in the interpretation of
sub-section 35(2), a court might adopt the existing law governing the foriner provision,
thereby incorporating the known constitutional definition of Indian and Inuit. This
approach would require a court to develop a new method of defining the Metis. An
alternate approach would be to re-assess the scope of sub-section 91(24), in order to
determine whether it applies to the Metis as well as to Indiéns and Inuit.

Are the Metis included within sub-section 91{24)? The point has never been
authoritatively determined. In order to answer this question, it is approprinte to
follow the reasoning process employed by the Supreme Court of Canada in the only
casé in whieh it has specifically addressed a similar issue: Re Eskimos.12 Although it
is possible that a court today would approach this question on an entirely different
footing, this process of analysis will allow for a discussion of the major issues which
would have to be addressed by any court econsidering this matter.

In Re Eskimos three different decisions were delivered by the Supreme Court.
The majority judgment was delivered by Duff C.J., wifh Justices Davis, Hudson and

Crockett concurring.  Justices Cannon and Kerwin wrote separate judgments
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coneurring in the results reached by Chief Justice Duff. In all of these judgments the
saine basic format of analysis was followed. Official documents, government studies
or published texts {especially dictionaries) were consulted in order to determine the
way in which the Canadian and British politicians responsible for the drafting of the
British North America Art would have understood the term "Indian”. These sources
revealed to the judges that the tern "Eskimaux" was generally synonymous with
Yoediap™ In the words of Duff C.J.:

Thus it appears that, through all the territories of British North

Ameriea in which there were Eskimo, the term "Indian" was

employed by well established usage as including these as well as

the other aborigines; and I repeat the British North America

Act, in so far as it deals with the subject of Indians, must, in

my opinion, be taken to 3ontemplate the Indians of British

North America as a whole.l

If we apply this reasoning to the Metis (or half-breed) population, it is significant

that in the documents cited in the case the "half-breed" (or Metis). population is
distinguished from the aborginal inhabitants. For example, in the census prepared by
the Hudson's Bay Company for the Select Committee of the British House of
Commeons, Indians (including Inuit) are listed separately from "whites and half-
breeds".14 As well, the report of the Bishop of Newfoundland, cited by Duff C.J.,
contains the following passage:

In the race of mixed blood, or Anglo-Esquimaux, the Indian

characteristics very much disappear, and the children are both

lively and comely.15

This points to another difficulty: that of defining who the "Metis" are. In order

to know whether this class of people were intended to be included within the term

"Indian" in sub-section 91(24) of the Constitution Act, 1867, it is first necessary to

define who was (or should have been) included within the Metis group itself, at the
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relevant time (i.e., prior to 1867). This matter is also relevant to sub-section 35(2) of
the Constitution Act, 1982, which inludes "Metis" within the definition of "aboriginnl
peoples”.

It is clear that in the nineteenth century distinctions were drawn, by the Melis
themselves and by other observers, between the Metis and other half-breeds.18 The
Metis were the descendants of French fathers and Indian mothers. Half-breeds were
the produet of gltier non-native/Indian unions. It would be wrong to assume that the
Metis werle a unified, homogeneous group; for example, it is clear that the Riel
Rebellions of 1870 and 1885 were not supported by all of the Metis inhabitants of the
region.17

Despite these differences, writers at the time, and later historians, were able to
identify the Metis as a distinct group. With respect to the term "Indian" in sub-section
91(24) of the Constitution Act, 1867, therefore, it is possible to identify the class of
persons called the Metis who could have been contemplated by the framers of that
document. Other historical evidence than that cited in Re Eskimos can be referred to
in support of the assertion that the term "Indian" does encompass the Metis.

No attempt willlbe made here to cite all of the relevant evidence; instead
illustrative examples will be provided.18 In testimony before the Select Committee of
the British House of Commons, Governor Simpson, the author of the census relied on in

Re Eskimos, made the following statements:

1681. Mr. Roebuck. In that census which you have given in, is
there an account of the number of half-breeds in the Red River
Settlement? - Yes; 3%,000 is the whole population of Red
River; that is the Indian and half-breed population.

1682. Can you give any notion of how many of those are half-
breed? — About 4,000, I think.

..

1747. Mr. Grogan. What privileges or rights do the native
Indians possess strietly applicable to themselves? — They are
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perfectly at liberty to do what they please; we never restrain
Indians.

1748. Is there any difference between their position and that of
the half-breeds? — None at all. They hunt and fish, and live as
they please. They look at us for their supplies, and we study
their comfort and convenience as much as possible; we assist
each other.19

Other evidence gathered by the Committee also classified half-breeds with Indians.20
As well one could point to the pre-Confederation legislation passed hv the
Assernbly of the United Provinees of Upper and Lower Canada, which included half-
breeds within the definition of "Indian". The first such legislation, entitled An Act For
the Better Protection of Lands and Property of the Indians in Lower Canada,?!

contained the following definition of "Indian":

... be it declared and enacted: That the following class of
persons are and shall be considered as Indians belonging to the
Tribe or Body of Indians interested in such lands:

First. — All persons of Indian blood, reputed to belong to the
particular Body or Tribe of Indians interested in such lands, and
their descendants.

Secondly —- All persons intermartried with any such Indians and
residing amongst them, and the descendants of all such persons.
Thirdly — Al persons residing among such Indians, whose
parents on either side were or are Indians of such Body or Tribe,
or entitled to be considered as such: And

Fourthly — All persons adopted in infancy by any such Indians,
and residing in the Village or upon the lands of such Tribe or
Body of Indians, and their descendants.

Similar legisiation was enacted in the same year for the province of Upper Canada.22
In the following year a new definition was enacted for the province of Lower Canada,

which included the following:

«« the following persons and classes of persons, and none other,
shall be considered as Indians belong to the Tribe or Body of
Indians interested in any such lands or immoveable property:
Firstly: All persons of Indian blood, reputed to belong to the
particular Tribe or Body of Indians interested in such lands or
immoveable property, and their descendants:
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Secondlv. All persons residing among such Indians, whose
parents were or are, or either of them was or is, deseended on
either side from Indians, or an Indian reputed to belong to the
particular Tribe or Body of Indians interested in sueh lands or
immoveable property, and the desecendants of all sueh persons:
And

Thirdly. All women, now or hereafter to be lawfully married to
any of the persens included in the several elasses hereinbefore
designated; the children issue of such marriages, and their
descendants,23

n all of these definitions it is clear that half-breeds who lived among the Indinn
tribe would be included within the statutory definition of "Indian”. Other legislntioﬁ
passed hefore Confederation adopted similar or identical definitions of "Indian".24
From this, it could reasonably be inferred that the Metis, or half-breeds, who
ordinarily resided with, and shared the lifestyle of, Indian bands, were contemplated
when the Resolutions which preceeded. the enactment of the Constitution Act, 1867
were drafted.

Thus, it is clear that the class of persons circumscribed by sub-section 91(24)
might be identical to that defined by sub-section 35(2) of the Constitution Act, 1982;

at the very least the Indian and Inuit groups should be similarly defined under both

provisions.

IV. Aboriginal Peoples: A Purposive View

The second way in which one might now approach the problem of defining the
class of persons circumseribed by sub-section 35(2) is to analyze it sui generis, bused
on the current understanding of .the meaning of the terms viewed in the light of the
purpose of the constitutional guarantee of rights. In order to arrive at such a
definition in the absence of a commonly accepted meaning, one might consult

dictionaries, statutes, census data and other sources.
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This will be done for each of the groups named in sub-section 35(2), in order to
demonstrite the variety of approaches which might usefully be taken by eourts in

interpreting this provision.

I Indians

The Oxford English Dictionary defined "Indian" in this way:

Belongimg or relating to the ruocc of original inhabitants of

America and the West Indies.25
This definition is clearly only a starting point, for it is too vague to be a useful guide
to the courts. To supplement this one might refer to statutes which refer to, or
define, the word "Indian".

The Royal Proclamation of 176326 makes reference to "the several Nations or
Tribes of Indians" who resided within 3ritish territory. As well, numerous earlier and
later statutes, Royval Commissions to traders or eolonial governors, and treaties made
reference to Indians or particular tribes of Indians.27 One might consult these sources
in order to determine whether a particular Indian tribe or band was recognized within
Canadian territory at Confederation. From this one could proceed to develop a
charter list of Indian groups, and require a eclaimant under section 25 or section 35 to
trace his or her ancestry to this group. The status registration system created under
the Indian Act28 would also be useful (though not determinative) in order to ascertain
whether a person was, for the purposes of the Constitution, an "ndian".

The current Indian Aet contains the following definition:

s. 2(1) "Indian" means a person who pursuant to this Aot is

registered as an Indian or is entitled to be registered as an
Indian.
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Statutory definitions of the term Indian can be traced to a pre-Confederation statute
of 1850, which is quoted above.29

For the purposes of sub-section 35(2), it may be uppropriate to begin the process
of defining who is an Indian by stating that it is clear that some racial considerations

must be important. The case of A.-G. Can. v. Lavell30 hgs made it clear that the

eourts will not require that exclusively racial eriteria are employed in this process, but
neither does the case require that such factors be jgnored. Various Indian Act
amendments and other legislation relating to Indians have defined "Indian" in different
ways.31 As well, the federal Department of Indian Affairs has maintained a registry
of Indians for many years. When treaties were negotiated the tribes or bands of .
Indians taking part in the treaty were identified. All of these sources provide a useful
means of defining who is an Indian -today, although each of them is adinittedly
incomplete.

The courts could require a person who asserts a claim under sections 25 or 35 to
prove, if challenged, that he or she is a descendant of a person named in one of these
sources. The advantage of such an approach is that one does not thereby become
ensnared by the restrictive Indian Act membership registrétion system, while at the
same time one does not ignore the requirement that an aboriginal person should be a
descendant of the original inhabitants of this continent.

In ad\}ancing this argument, 1 am not unmindful of the fact that Canadian courts
have previously departed from the course here suggested in two significant ways.
First, in LLeu,32 Mr. Justice Ritchie, for a majority of the Supreme Court of Canada,
refused to secrutinize too closely the status definition system in the Indian Aect,

adopted by Parliament pursuant to sub-section 91(24) of the Constitution Act, 1867.
He stated: |
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In my opinion the exclusive legislative authority vested in

Parliament under s. 91{24) could not have been effectively

exercised without enacting laws establishing the qualifications

required to entitle persons to status as Indians and to the use

and benefit of Crown "ands reserved for Indians".33
It is submitted that this contention is incorrect with respect to subsection 91(24)34 it
is clear that similar reasoning does not have to be adopted for the purposes of sections
25 or 33. Neither of these provisions requires Parliament to enact statutory
definitions of entitlement. Indeed, in interpreting the present Constitutien the courts
would seem to be required (by section‘ 52) to serutinize any such statutory definition in
order to determine whether it is inconsistent with the Constitution. From this it
should be clear that a statute cannot deprive any persons of rights that are recognized
and protected in the Constitution, without adequate justification.

The second obstacle in the way of the argument advanced here is the existing
"cuse law on the interpretation of the word "ndian® in the Natural Resources Transfer
Agreements. These Agreements, which were confirmed in the Constitution Act,
1930,35 offect the transfer of benefiéial ownership of lands and natural resources from
the fedefal govermnent to Manitoba, Alberta and Saskatchewan. Each Agreement
contains an identical paragraph by which the right of "Indians" to hunt and fish for
food on certain lands is preserved.

In the case of R. v, Lagrise35 the Saskatchewan Court of Appeal held that the
Game Aet37 provision which guaranteed to Indians certain hunting rights in econformity
with the Naturnl Resources Transfer Agreements, did not apply to the accused because
he was not an Indian within the meaning of the Indian Act. Woods J.A. stated that the
Indian Act definition of Indian prevailing when thé Transfer Agreements were entered

into "would be that intended by the parties to the agreement ... ".38 This decision has

been strongly criticized by scholars,39 but it has been followed by later decisions.40
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The approach suggested here towards the definition of Indian in sub-section 35(2)
would not require courts to adhere to the definition in the Indian Aet. In light of the
different purposes and status in law of that Act and the Constitution and in light of
the fact that‘ the prevailing view is that although a statutory definition may be
persuasive in interpreting a provision in the Constitution, it cannot be determinative,
it is submitted that the interpretation of "ndian" in sub-section 35{2) should not be
limited to the Indian Act definitir.;-n.-ﬂ A contrary approach would coastitute nn
unwarranted and unacceptable denial of the aboriginal and treaty rights of persons who

have lost their Indian status by the operation of a federal statute.

2. Tnuit
The Oxford English Dictionary defines Inuit (Innuit) in this way: "An Eskimo; the
Eskimos collectively."¥2 The following definition of Eskimo is set out by the O.E.D.: -

A number of widely spread Eeople inhabiting the Arctic from
Greenland to Eastern Siberia,43

These descriptions of the Inuit are too imprecise to provide useful guidance to the
courts in the interpretation of s. 35(2).
The Inuit are included within the term "Indians" in s. 91(24) of the Constitution
Aect, 1867, according to the case Re Eskimos. The federal government has not
exercised its juris‘diction with respect to the Inuit to the full extent, hut it is clear
that this cannot cause a change in the constitutional division of powers. As noted
recently by Beetz J., speaking of the Inuit inhabitants of Quebec:
Another example is provided by the legal status of the
Eskimo inhabitants of Quebee. They are not Indians under the
Indian Act, R.S.C. 1970, c. I-6, s. 4(1), but they are Indians

within the contemplation of s. 91.24 of the Constitution:
Reference as to whether "Indians" in s. 91(24) of the B.N.A. Act
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ineludes Eskimo inhabitants of the Provinee of Quebee. Should
Parliament bring them under the Indian Act, provincial laws
relating to descent of property and to testamentary matters
would cease to apply to them and be replaced hy the provisions
of the Indian Act relating thereto.44

From this passage it is obvious that federal legislation ecannot define
constitutional enactments. This does not, however, serve to define the group of
aboriginal peoples called the Inuit.

The Inuit are defined, by exclusion, ins. 2 of the Incian A ol:

4(1) A reference in this Aet to an Indian does not include any

person of the race of aborigines com monly referred to as Inuit.
This definition is also vague and unhelpful. No other statutory definition of "Eskimo"
or "Inuit" can be found, although prior Indian Aects and other statutes have made
special reference to Eskimos.15

in 1924 the Indian Act was amended to give the Superintendent-General of Indian
Affairs control over "Eskimo Affairs."46 ag originally proposed by the Government,
this amendment would have included Eskimos in the definition of "Indian" for the
purposes of the Act.47 However, strong objection by members in the House of
Commons resulted in the deletion of this part of the amendment. In the 1.951 revision
of the Indian Aet the present provision excluding the Inuit from the Aet was
introduced.48

Other statutory references to Eskimos can be located, but they are not helpful in
defining the scope of the group.49 1In such a legislative vacuum the courts will be
forced to look to other sources for aid in interpreting the word "Inuit" in s. 35(2).

The courts might seek guidanee from the enrollment procedures adopted under
the James Bay and Northern Quebec Agreement50 which provide a mechanism for

determining Inuit entitlement to the provisions of the Agreement. The enrollment
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process established by the Agreement provides for a large amount of community
involvement, but it also establishes some "racial" criteria. The following provision is
illustrative:
3.2.4 A person shall be entitled to be enrolled us a beneficiary
under the Agreement and be entitled to benefit
therefrom if on November 15, 1974 he or she was:
a) a person of Inuit ancestry who was born in Quebece
or is ordinarily resident in Quehed or, IT nat
ordinarily resident in the Territory, is recognized as

a member thereof, by one of the Inuit communities,
or

b) a person of Inuit ancestry who is recognized by one
of the Inuit communities as having been on such
date a member thereof, or

e} the adopted child of a person deseribed in sub-
paragraphs a) or b).51 :

Similar proposals have been put forward by other Inuit organizations in land elaims
negotiations.52

This approach, it should be emphasized, does not entail the abdication of judicial
responsibility to interpret the Constitution. Rather, what is proposed is that judges
establish the minimum ecriteria by which an aboriginal person must be defined, and
accept a community decision about membership if these ecriteria are met. For
example, if an Inuk hunter claims an aboriginal right to hunt, a judge in evaluating
whether such a person can derive the benefit of ss. 25 or 35 (assuming this matter is
challenged) could examine the eriteria by which the local ecommunity judged that
person to be part of their group. If the person could prove no native ancestry at all,
and simply lived among the Inuit, surely the claim would fail. It is eclear that
"aboriginal” rights must pertain to "aborigines”, who are the descendants of the

original inhabitants of this continent. However, if the person can claim some Inuit
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ancestry, the court should examine the community criteria, and any other evidence
which is available, in order to determine whether the person is an Inuk.

In establishing such minimum criteria for entitlement, the courts must impose
some racial, "blood" or Kinship factor, if the guarantee of aboriginal rights in the
Constitution is to be meaningful. As is clear from the case Re Eskimos,3 the word
"Indian" in s. 91(24) of the Constitution Aect, 1867 is primarily racial, heing broadly
synonymous with "aborigine." Fqually, it could be argued that the hroad ghrase
"aboriginal peoples of Canada", and the specifie reference to the "[ndian", "nuit" and
"Metis" peoples makes clear that some aboriginal deseent or eonnection is required for
being a member of these groups.

In determining whether a person is a member of the group of persons called the
Inuit, the court should not focus solely upon heredity.. Other factors, ineluding
lifestyle, language, community acceptance, kinship and self-identification should be
examined in order to reach a conclusion on this question..54 This method of
determining entitlement to the constitutional provisions pertaining to the aboriginal
peoples would, it is submitted, be consonant with the purpose of these provisions and

with the proper disecharge of judicial responsibilities in interpreting the Constitution.

3. Vetis

The Oxford English Dictionary def ines "Metis" in this way:

The ot‘fs‘;,)ring of a white and an American Indian, especially in
Canada.”®

Once again, the courts must explore other sources in order to make meaningful the

classification in s. 35(2). Some of the relevant evidence has been refecred to

previously.56 If it is accepted that one need not be entirely of Indian deseent to
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qualify as an "Indian" under s. 35(2), the problem becomes more acute. How ean a
Court distinguish between an Indian who is racially of "mixed blood", and a person of
Vetis descent?97

The Metis have received some recognition in Tanadian constitutional 1w prior to
1982,98 and this provides a useful point of departure: for this analysis. Douglas Sanders

states:

If there is a legal definition of Metis, it means the people who
took Half-Breed grants under the Vlanitoba Act or the Dominion
Lands Act and their descendants. Section 12(1Xa)i) of the
Indian Act excludes these people from registration as Indians.59

The Metis emerged as a distinet group, distinguishable from other "half-breeds",
in the Canadian West during the height of the fur trade. One can define the Meatis
with reference to legal, political, historical or geographic factors. It is suggested that
some combination of these elements must be employed in order to determine who are
the Metis. Further, it is obvious that significant legal consequences flow from this
determination.

To return to the basie legal definition of the Metis identified by Professor
Sanders, section 31 of the Manitoba Actb0 provided for the division of one million four
hundred thousand acres of land between "the children of the half-breed heads of

-families residing in the Province at the time of transfer to Canada.." The
administratidn of this provision was and still remains & source of bitter controversy; 6l
nevertieless, it might plausibly be argued that the Metis in Canada today are the
descendants of this charter group identified at the time of the creation of the province
Manitoba. The fact that many of these people took "serip" under the various
administrative regimes established pursuant to the Manitoba Act is not of particular

importance for the purpose of s. 35(2); what is vital is the entitlement to this benefit.
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That is, if one can trace one's ancestry to the original "half-breed" population in
Manitoba in 1870, one is a Metis for the purposes of the Constifution, regardless of
whether any secrip was obtained by one's ancestors. The description of the lega}l
definition of the Metis by Professor Sanders which was quoted earlier62 shouid,
therefore, be re-phrased to state that Metis are the descendants of the people who
were entitled to Half-breed grants under the Manitoba Act or related legislation.

The half-breed population of Manitoba in 1870 numbered 9,800, and was
comprised of 5,720 French-speaking half-breeds and 4,080 English-speaking half-
breeds. From this charter group one can begin to define the Metis as a distinctive
aboriginal colleetivity. Many half-breeds were included as Indians in the negotiation
of treaties with various Indian groups.83 as well, modern political organizations
representing. the Metis include within their membership many who do not trace their
ancestry to this charter group.54 Can the legal definition of Metis include persons
who are not the descendants of the original Manitoba Metis, if these people identify
with the Metis collectivity today? An Alberta statute which is currently in force, The
Metis Betterment Act,65 contemplates just such a situation when it provides the
following definition:

2(a) "Metis" means a person of mixed white and Indian blood
having not less than one-quarter Indian blood, but does not
include either an Indian or & non-treaty Indian as defined in the
Indian Act (Canada).

If this question is answered in the affirmative, one must move beyond purely
historical considerations in defining the Metis. Ancestry will no longer be the
determinative factor. Here, as with the Inuit, a court should evaluate a persoﬁ‘s elaim
to the entitlement to aboriginal rights as a Metis by referring to several factors,

including ancestry, Kinship, culture, community acceptance, lifestyle and self-
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identification. If the Metis as a people can evolve over time, and grow in numbers
other than by direct descent, it is essential that these criteria be examined in order to

define this group today.

V. The Sienificance of Subsection 35(2)

Earlier in this Chapter it was emphasized that the purpose of sub-section 35(2)
was to ensure that Metis people were included within the Constitution Act, 1982. The
preceding discussion of the problems in the interpretation of sub-section 35(2) reveals
that a "purposive" approach is required in order to resclve its inherent ambiguity. The
suggested method of interpreting the words Inuit and Metis in this provision of fers an
insight into the complexity of this process, and demonstrates the vital significance of
a general theory or concept of aboriginal rights as collective rights. Without
reference to such a theory the interpretation of sub-section 35(2) may become
unacceptably difficult. Alternatively, it may create a guarantee of aboriginal rights
which is nearly impossible to enforce, unless one is a registered Indian or can take the
benefit of an existing treaty list or statutory provision defining one of the aboriginal
peoples.

From this it is evident that the significance of sub-section 35(2) extends far
beyond the express inclusion of the Metis; it involves 4 question of "jurisdiction™ which
relates to collective rights. The problem has been described in the following way:

Assuming  that under our new constitution some aspeets of
aboriginal and treaty rights have been placed beyond the
ordinary legislative powers of Parliament, the question arises
whether these rights are within the communal control of the
aboriginal groups who retained or bargained for them. Stated
another way, the issue is this: if an aboriginal person can assert
his special rights against other Canadians, is he nonetheless

subject to the control of the aboriginal group to which he
belongs?66
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The answer to this question can be derived in a number of different ways. From
n striet constitutional law perspective, it is elear that the eourts, as guardians of the
constitution, are the only authoritative source for the interpretation of sub-section
35(2). But this answer does not reflest the importance of this matter for the
aboriginal peoples, nor does it indicate the weight that judges should accord eriteria
for membership adopted by the aboriginal organizations.

As a political 1naiter, aboriginal organizations agree unanimously that self-
identification is vital to their survival and should therefore be protected in 1aw.87
Some native people claim the authority to define their membership as an inherent
aboriginal right which has never been relinquished. Others have sought to capture
control over membership in comprehensive land claims agreements.

One example of the central importance aboriginal people place upon this matter
is found in the opening words of the Declaration on Treaty and Aboriginal Rights
adopted by the Joint Council of the National Indian Brotherhood in 1981:

"Aboriginal people" means the First Nations or tribes of Indians
in Canada and each nation having the right to define its own
citizenship.
A similar viewpoint was expressed in the Report of the Metis and Non-Status Indian
Constitutional Review Committee:
Broad, realistic and equitable definitions of Indian, Inuit and
Metis should be adopted for the purposes of the Constitution
and subsequent legislation in order to avoid the fragmentation
of Native collectivities which has hitherto occurred.
These definitions should include notions of:
(i)  descent from common ancestors;

(i) & common and continuous history;
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(iili) a form of social organization rooted in distinetive modes
of economic enterprise;
(iv) distinetive cultural attributes, values and willingness to
identify as part of the Indian, Inuit or Vetis
colleetivity.h9

Textual support for an interpretation of sub-section 35(2) which would recognize
the basie right of aboriginal peoples to define their membership, by giving sufficient
weight to these definitions in courts of law, derives from the use of the term "peoples"
in the sub-section.”0 This term, which is repeated in section 25 of the Charter of
Rights and sub-section 35(1) of the Constitution Act, 1982, makes it clear that the
rights involved are collective or group rights.71 The identification of the heneficiaries
of these guarantees must, therefore, reflect their collective nature.

The previous diseussion of this point will not be repeated. At this juncture it is
sufficient to point out the irony inherent in the denial of a guarantee of collective
right to an individual who was included within the relevant group by its existing
“"political" authority, but excluded by the courts without reference to the group's
membership eriteria. This is not to argue that courts should abdicate their ultimate
authority to interpret the Constitution. Rather, it is submitted that the identification
of the aboriginal peoples referred to in sub-section 35(2) should be done with reference
to the group’s membership criteria, which should in turn be evaluated by the courts
according to & fixed minimum standard. At the very least, this standard would require
that some aboriginal ancestry be required by all group membership eriteria. This
process would properly refleet the collective nature of the rights guaranteed in
sections 25 and 35, and the significance of the fact that the beneficiaries of these

guarantees are "peoples”.



10.

1.

- 101 -

CHAPTER 4 ENDNOTES

Sub-section 91{24) gives Parliament jurisdiction over "Indians, and Lands reserved

for the Indians".

For example, the Constitution Aet, 1930, 20-21 Geo. V., e. %6 (U.K.), R.S.C.
1970, App. 25, which implemented the Natural Resource Transfer Agreements,
ineludes a reference to "Indians": Schedule 1, art. 13; Schedule 2, art. 12;
Sehodule 3, w1 12,

See Calder v. A.G, B.C., [ 1973] S.C.R. 313, 34 D.L.R. (3d) 145.

Re Eskimos, [ 1938] S.C.R. 104, [ 1939] 2 D.L.R. 417.

Baker Lake v. Min. for Indian Affairs and Nor. Dev., [ 1979] 1 F.C. 487, 87
D.L.R. (3d) 342 (Fed. Ct., T.D.).

See, accord, D. Sanders, "The Rights of the Aboriginal Peoples of Canada" (1983)
61 Can. Bar Rev. 314, at p. 332.

See K. MeNeil, "The Constitutional Rights of the Aboriginal Peoples of Canada”
(1982), 4 Sup. Ct. L. Rev. 255, atp. 26 1.

Re Eskimos, supra note 4.

R.S.C. 1979, c. I-6.
Pursuant to para. 11(1)f) of the Act, and its predecessors.

If any authority is required in support of this statement, see K. Lysyk, "The
Unique Constitutional Position of the Indians" (1967), 45 Can. Bar Rev. 513, at p.
515.




13.

14.

15.

6.

17,

18.

18.

20.

21.

- 102 -

Supra note 4. See also C. Cartier, " 'Indian": An Analysis of the Term Indinn ax
Used in Section 91(24) of the British North America Aet, 187" (1978-79), 43
Sask. L. Rev. 37.

Supra note 4, at pp. 114-15.
Ibid., p. 107.
Ihid., p. 114,

See A. Lussier, "The Question of Identity and the Constitution: The Metis in
Canada in 1984", unpublished, n.d.

See ibid., p. 8. There is a petition appended to this article which was prepared
by Metis in 1869 to protest the Riel Rebellion. A similar petititon was prepared
in 1908.

Much of this evidence remains to be examined, and the Metis organizations are
eurrently researching this matter; see H. Daniels, The Forgotten People, Ottawa:
Native Council of Canada, 1979; see also K. McNeil, Indian Hunting, Trapping
and Fishing Rights in the Prairie Provinces of Canada, University of
Saskatchewan Native Law Centre, 1983, at pp. 24-30.

Cited in Cartier, supra note 12, at p. 145.

This evidence is not conclusive, however. Professor Bryan Schwartz has
enalyzed these sources and he concluded that the Metis were not then classified
with Indians: First Prineiples: Constitutional Reform with Respect to the
Aborigina! eoples of Canada, 1982-1984, Kingston, Queen's Institute of
Intergovernmental Relations, 1985, pp. 203-228.

13 and 14 Viet,, c. 42 (1850).



23.

24,

25,
28.

27.

28.

30.

3.

33.

34,

-103 -

An Act for the Protection of Indians in Upper Canada from Imposition, and the
Property Occupied or Enjoyed by Them from Trespass and Injury, 13 and 14 Viet.,
c. 74 (1850).

14 and 14 Viet., . 59 (1851),

See, for example, An Act to Encourage the Gradual Civilization of the Indian
Tribes, 20 Viet., ¢. 26, s. 1 (1957); An Act Respecting Indians and Indian Lands,
23 Viet., c. 14, s. x (1860). Sec also J. Leslie and R, Maguire, The Historical
Development of the Indian Act {2nd ed.), Ottawa: D.LA.N.[., 1878,

0.E.D., Oxford: The Clarendon Press, 1933, Vol. V., p. 204.

R.S.C. 1970, App. 1.

See, for & description of these, B. Slattery, The Land Rights of Indizenous

Canadian Peoples, Ph.D. Thesis, Oxford, 1979, especially Parts I and II.
R.8.C. 1979, ¢. I-5.

Supra note 21.

[ 1974] S.C.R. 1349, 38 D.L.R. (3d) 481.

See Leslie and Maguire, supra note 24; see also D. Sanders, "The Bill of Rights
und [ndian Status” (1972), 7 U.B.C.L. Rev. 81.

Supra note 30.
Ihid., at p. 1359 (S.C.R.), p. 490 (D.L.R.).
The critical commentaries on this case are legion: see, for example, P.W. Hbgg,

"The Canadian Bill of Rights — 'Equality Before the Law' — A.G. Can. v. Lavell"
(1874), 52 Can. Bar Rev. 263; V.S. MaceKinnon, "Booze, Religion, Indians and the




35.

3.

37.

38.

39.

40.

41.

42.

43,

44,

45.

47.

- 104 -

Canadian Bill of Rights", { 1973] Public Law 295; D. Reaume, "Women and the
Law: Equality Claims Before Courts and Tribunals" (1979), 5 Queen's L.J, 3.

Supra note 2.
[1978]6 W.W.R. 85 (Sask. C.A.).
S.8. 197, e. 78.

Supra note 36, at p. 88.

See D. Sanders, "Vetis Rights in the Prairie Provinces and the Northwest
Territories: A Legal Interpretation" in The Forgotten People (H. Daniels ed.),
Ottawa: Native Council of Canada, 1979, 5, at p. 20; A Jordan, "Who is an
Indian?®, [ 1977] 1 C.N.L.R. 22; MeNeil, supra note 18.

R. v. Budd; R, v. Crane, [ 1979] 6 W.W.R. 450 (Sask. Q.B.); R. v. Genercaux,
[ 1982] 3 C.N.L.R. 95 (Sask. Prov. Ct.). See also R. v. Pritchard (1972), 32
D.L.R. (3d) 6 17 (Sask. Dist. Ct.).

See Lysyk, supra note 11.

O.E.D. Supplement, Oxford: Clarendon Press, 1976, Vol, II, p. 312.

0O.E.D., Supplement, Oxford: Clarendon Press, 1976, Vol. I, p. 974.

Canadian Pioneer Management Ltd. et al. v. Labour Relations Board (Sask.),
(19801 i S.C.R. 433, at p. 46 9.

See infra note 49,
14"15 GeO- vo, c. 47-

See Leslie and Maguire, supra note 24, at p. 119.



48,

49,

5l.

53.

55.

56.

57,

- 105 -
5.0, 1951, e. 145, s. 4; amended 5.C. 1956, o, 40, 5. 1.
See, for example, the Liquor Ordinance, R.O.N.W.T. 1956, . 60, 5. 24, which

prohibited certain Eskimos from consuming aleohol. This provision was declared
ultra vires in R. v. Otokiak (1959), 30 C.R. 401.

Quebec: Editeur officiel du Quebee, 1976, section 3. This Agreement has been
given stututory force: 8.Q. 1977, cc. 82, 93; S.C. 1976-77, ¢. 32. See B. Morse,
"The Reolution of Land Claims" in Aboriginal Peoples and the Law: Indian, Meti:

and Inuit Rights in Canada (B. Morse ed.), Ottawa: Carleton University Pres:.
1985, 617.

ibid., s. 3.2.4. See s. 3.2.6 for an illustration of the community involvement in
this process (community may enroll a person not on the original list, subject to
certain criteria).

See the C.O.P.E, C.Y.L. and LT.C. land elaims proposals and agreements,
discussed in: In All Fairness: A Native Claims Policy, Ottawa, D.I.A,N.D,, 1981;
B. Morse, "The Resolution of Land Claims" in Aboriginal Peoples and the Law:

Indian, Vietis and Inuit Rights in Canada, supra note 50, at p. 617.

[ 1939] S.C.R. 104, [1939]) 2 D.L.R. 417. See also P. Hogg, "The Canadian Bill
of Rights - 'Equality Before the Law' - A.G. Can. v. Lavell" (1974), 52 Can. Bar
Rev. 263, at p. 270. Professor Hogg concludes that s. 91(24) in British North
America Act "seems to insist upon a racial elassification ...".

See, for example: D. Sanders, "The Bill of Rights and Indian Status" (1972), 7
U.B.C.L. Rev. 81,

Oxford: Clarendon Press, 1933, Vol. VI, p. 397.
See abuve, text accompanying note 12 ff.
See J. Foster, "The Metis: the People and the Term" in Riel and the Metis (A.

Lussier ed.), Riel Mini-Conference Papers, Manitoba, 1979 {originally published
in Vol. 3, No. 1, Prairie Forum).




38,

59.

60.

61.

62.

63.

64.

65.

66.

- 106 -
See, the Manitoba Act, S.C. 1870,

"Aboriginal Peoples and the Constitution" (1981), 19 Alta. L. Rev. 410, at pp.
419-420, See also D. Sanders, "Prior Claims: Aboriginal People in the
Constitution of Canada" in Canada and the New Constitution: The Unfinished

Agenda (S.M. Beck and I. Bernier eds.), Montreal: Institute for Research on
Public Policy, 1983, Vol. I, p. 225, at p. 254.

Supra note 58.

See D. Sprague, "Government Lawlessness in the Administration of Manitobu
Land Claims™ (1980), 10 Man. L.J. 415. Professor Sanders states that a lawsuit
has been instituted to challenge the government's administration of the land

grants system; see D. Sanders, "The Rights of the Aboriginal Peoples of Canada™
(1983), 61 Can. Bar Rev. 314, at pp. 332-33.

Above, at text accompanying footnote 55.

See, for example, A, Morris, The Treaties of Canada with the Indians of
Manitoba and the North-West Territories, Toronto: Bedford Clarke and Co.,

1880, pp. 16-18, on the negotiation of the Robinson-Huron and Robinson-Superior
treaties of 1850.

These organizations are the Native Council of Canada and the Metis Nationa!
Couneil.

R.S.A. 1980, c. M-14; rep. and sub. Metis Betterment Restoration Act, S.A. 1982,
e, 28,

W.B. Henderson, "Canadian Legal and Judicial Philosophies on the Doctrine of

- Aboriginal Rights", in The Quest For Justice: Aboriginal Peoples and Aboriginal

Rights (M. Boldt and J.A. Long eds.), Toronto: University of Toronto Press,
1985, 221, at p. 228.



67.

68.

69,

70.

71.

- 107 -

See, for example, N. Zlotkin, Unfinished Business: Aboriginal Peoples and the

1983  Constitutional  Conference, Kingston:  Queen's  Institute of

Intergovernmental Affairs, 1983, at pp. 70-71; N. Lyon, Aboriginal Self-

Government:  Rights of Citizenship and Access to Government Services,

Kingston: Queen's Institute of Intergovernmental Relations, 1985; S. Imai and K.
Laird, "The Indian Status Question: A Problem of Definitions" (1982), 5 Can. L.
Aid Bulletin 113. See also Principle 5 of the Declaration of Principles of
Indigenous Rights, adopted by the World Couneil of Indigenous Peoples, Panama,
1984,

Reprinted in As Long As the Sun Shines and Water Flows (A. Getty and A.

Lussier eds.), Vancouver: U.B.C. Press, 1983, at p. 338.
Quoted in Imai and Laird, supra note67, at p. 122.

This point has been commented upon by the United Nations Working Group on
[ndigenous Peoples: see R.L. Barsh, "Indigenous Peoples: An Emerging Object of
[nternational Law" (1985), 80 Am. J. Int. L. 369, at p. 377, footnote 41,

See infra’ Chapter 3. See also A. Cassese, "The Self-Determination of Peoples”
in The International Bill of Rights (L. Henkin ed.), New York: Columbia
University Press, 1981, 92; G. Nettheim, " 'Peoples’ and 'Populations’ - Indigenous
Peoples and the Rights of Peoples", unpublished, n.d.




CHAPTER 5

SECTION 25: AN INTERPRETIVE PRISM

25. The guarantee in this Charter of certain rights and
freedoms shall not be construed so as to abrogate or derogute
from any aboriginal, treaty or other rights or freedoms that
pertain to the aboriginal peoples of Canada ineluding:
(a) any rights or freedoms that have been recognized by
the Royal Proclamation of QOctober 7, 1763; and
(b) any rights or freedoms that now exist by way of land
claims agreements or may be so acquired.
[ As originally enacted, paragraph (b) read:
(b)  any rights or freedoms that may be acquired by the

aboriginal peoples of Canada by way of land claims
settlement. !

Introduction

Section 25 is the only provision in the Canadian Charter of Rights and Freedoms
which expressly refers to the rights of the aboriginal peoples. This section is one of
several interpretive provisions in the Charter.! In order to understand the legal
significance of s. 25 it is necessary to examine its function within the structure of the

Charter, its relationship with s. 35, and its substantive content.

I. The Funection of Section 25 in a Charter Case

As an interpretive provision, s. 25 is not directly enforceable by way of an
individual application under subsection 24(1) of the Charter. Rather, it must he given
effect to in a more circuitous manner. The structure of the Charter, and the legal
rules which have developed with respect to Charter litigation, offer guidance on the

function of s. 25 in a Charter case.
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The structure of the Charter itself indicates that s. 25 is intended only as an
interpretive guide and not as an independent, enforceable guarantfae of aboriginal and
treaty rights. The section appears in the part of the Charter under the heading
"General", which is separate and distinet from the parts containing substantive rights
guarantees.2 The other similar provisions under this heading are clearly not rights
guarantees, although s. 28 may be interpreted as containing a substantive element.
Section 27 may provide a substantive protection for multiculturalism but it is phrased
as an interpretive provision.

The text of s. 25 is consistent with this interpretation, in that it draws a
distinetion between "The guarantee in this Charter of certain rights and freedoms" and
"aboriginal, treaty or other rights". Presumably if the latter rights were to be
guaranteed in & manner similar to other rights, s. 25 would not draw such a distinetion.
Instead one would expect it to provide a simple guarantee of aboriginal rights.

Existing scholarly interpretation of 5. 25 accords with this view.3 The provision
is usually explained as a shield, protecting aboriginal and treaty rights from being
adversely affected by other Charter rights. In particular, s. 25 is intended to protect
the rights of aboriginal peoples from being obliterated by the equality rights guarantee
contained in s. 15 of the Charter. This fear may have been fuelled by the obiter

comments of Pigeon J. in Lavell v. The Queen? which offered the view that the

equality provisions in the Canadian Bill of Rights might be effective to render
inoperative the entire Indian Act.® This opinion has been seriously challenged, and it
is clearly rejected by the terms of s. 25 of the Charter.

The terms of s. 25 indicate that its operation is not limited to s. 15 cases. In an
appropriate factual situation any Charter right may need to be reconciled with the
particular rights guaranteed to the aboriginal peoples of Canada. This brings into

focus the central unresolved question concerning this provision: how and when will it
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apply in an actual case? The answer to this question requires an analysis of the
substantive provisions of s. 25, i.e. "aboriginal, treaty or other rights or frecdoms"; it
also calls for an analysis of s. 25 as an interpretive provision, in the context of the
structure of the Charter.

The interpretive provisions in the Charter do not share identical wording. and
they obviously pertain to different rights and interests. Despite this it is submittod
that ss. 25. 26, 27 and 29 are intended to operate in a similar fashion in the Charter.
Sectiém 28 may fall within this classification as well, although its unique wording may
lead to a separate manner of application. As well, section 27 provides n more
"active" or substantive protection than the other sections, in that it provides for both
the "protection” and the "enhancement™ of the interests it protects. Section 21 is
another interpretive provision, but by its very terms it applies only with respect to ss.
16-20.

These interpretive provisions operate, it is submitted, as a prism. The scope,
content and operation of the rights and freedoms guaranteed by the Charter will differ
depending on whether the factusl circumstances trigger an interpretive section. If,
for example, an equality rights claim involves a treaty right respecting an Indian, the
s. 25 interpretive “"prism" will operate so as to alter the scope or content of the s. 15
equality right. Without s. 25, the equality claim could be resolved by applying the
prineiples which ordinarily affect such cases.f Different prineiples must apply once s.
25 comes into play, for otherwise the section would be meaningless.

The "prism" effect of each interpretive provision will depend on the particular
phraseology employed. Section 25 states that in giving effect to the rights and
freedoms contained in the Charter, a court must construe these guarantees "so as not
to abrogate or derogate from" the rights of the aboriginal peoples of Canada. Of the

other interpretive provisions, only ss. 21 and 29 employ the words "abrogate" and
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"derogate”. Section 26 provides only that Charter guarantees do not "deny the
existence of" other rights or freedoms, and this wording was also contained in an
earlier version of s. 25 (September, 1980). Section 27 merely requires an
interpretation of the Charter which is "consistent with the preservation and
enhancement of the muiticultural heritage of Canadians.”

The terminology employed in s. 25 is similar to that contained in s. 2 of the
Crnndian Bill of Rights, which requires the courts to eonstrue and apply federal laws
S0 as not to "abrogate, abridge or infringe" the rights or freedoms recognized and
declared in the Bill. Like the Bill of Rights provision, s. 25 is mandatory.?
Unfortunately, as experience with the Bill of Rights demonstrates, this clear directive
is not, of itself, a guarantee that the section will achieve its assigned purpose.

Dictionary definitions of the words used are a useful point of departure in the
interpretation of s. 25, in the absence of authoritative relevant precedent. The Oxford
Mustrated Dietionary defines “abrogate" as "repeal, cancel", and "derogate" as
"detraect, make improper or injurious abatement." That dictionary defines "derogation”
as "lessening or impairment of law, position, dignity ... deterioration, debasement".

From this it is clear that s. 25 is intended to prevent any diminution, impairment
or infringement of the rights and freedoms that pertain to the aboriginal peoples. It
will apply even if there is no absolute denial of these rights. However, this does not
resolve the question of when and how s. 25 is to come into operation in an actual ease.
In answering this question guidance may be drawn from existing case-law under the
Charter involving other interpretive provisions.

An examination of this case-law indicates that the view of the function of the
interpretive provisions presented here has been accepted and applied by the courts.

The meaning and scope of the substantive guarantees contained in other Charter
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sections have changed when the "prism" effect of the interpretive provisions has heen
triggered.
The freedom of religion guarantee in s. 2(a) of the Charter provides a useful

example of this trend. In R. v. Videoflicks Ltd.8 several retailers challenged the

validity of the day of rest provision of the Ontario Retail Business Holiday Act? as a
violation of s. 2(a) of the Charter. In support of the coneclusion that the guarantee of
freedom of religion extends to the effects of a law upon the practice of one's reliyrion,
and that a law which had the effect of making the practice of one's religion more

difficult or costly infringes that freedom, Tarnopolsky J.A. referred to s. 27:

Finally, I draw support for my conelusions, both as to the
meaning of freedom of religion under the Charter and as to the
distinction between that freedom and its interpretation under
the United States Bill of Rights from a provision whieh has no
counterpart in the American Constitution, namely s. 27 of the
Charter ...

It is not for the courts to express their opinion conecerning the
justifieation for this constitutional entrenchment of a poliey of
pluralistie cultural preservation and enhancement. Nor should
the courts avoid giving it any significance. 1t is merely our
duty to try to define how the Charter "shall be interpreted” in
light of this provision ...

It is thus the clear purpose of s. 27 that, where applicable, any
right or freedom in the Charter shall be interpreted in light of
this section ...10

Similarly, in R. v. Big M Drug Mart,!] Dickson C.J.C. referred to s. 27 in support

of the conclusion that the prohibition of Sunday commerce in the Lord's Day Actl2
violated s. 2(a) of the Charter. In his judgment, Chief Justice Dickson stated "that to
accept that Parliament retains the right to compel universal observance of the day of

rest preferred by one religion is not consistent with the preservation and enhancement

of the multicultural heritage of Canadians."13
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In both of these decisions judges have departed from previous Canadian and
American interpretations of the phrase "freedom of religion™ in order to give effect to
the command in s. 27 to interpret the Charter so as to preserve and enhance the
multicultural heritage of Canadians. The same result might have been reached in both
cases without the interpretive guidance of s. 27, but the provision guided the analysis
and buttressed the conelusion.

A similar application of s. 27 oceurred in the Ontario Education Aect

Reference,l4 in which the guarantee in s. 23 of minority language edueational
facilities was interpreted to mean that the linguistic minorities were entitled to
manage and control their schools, in part because this was the only means of
harmonizing ss. 23 and 27. In the words of the Court of Appeal:

In the light of s. 27, s. 23(3)(b) should be interpreted to mean

that minority language children must receive their instruction

in facilities in which the educational environment will be that

of the linguistic minority. Only then can the facilities

reasonably be said to refleet the minority culture and appertain

to the minority.19

Guidance on this matter also arises out of the issue of the preservation of

denominational school privileges in s. 29 of the Charter. In the Ontario Edication Act

Reference, the Ontario Court of Appeal considered, inter alia, whether the seope and
operation of the guarantee respecting minority language education rights in s. 23 of
the Charter was modified by s. 29.16 The Court concluded that as the terms of s. 23
draw no distinetion between denominational and non-denominational education, and
since the rights protected by s. 29 are those contained in s. 93 of the Constitution‘
Act, 1867, namely the rights and privileges of denominational schools, which do not
include linguistic rights, therefore there was no need to modify s. 23, The analysis of

the Court in this judgment is a clear indication of aceeptance of the "orism" effect of
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these provisions. In the particular cirecumstances of the case the interpretive provision
did not affect the substantive guarantee, but the process of analysis reveals that it
might have done so. After an analysis of the scope of s. 93 as determined by prior

case-law, the Court states:

Before the advent of the Charter, the province's power over
education was plenary, with respect to the separate schools; its
power was limited only to the extent provided in s. 93.
Manifestly, s. 23 of the Charter impeses a further limitation,
applicable to both public and denominational education, on the
province's power to legislate in relation to education. Now, the
constitutional right to minority language education created by
s. 23 must be given effect - save only in so far as the exercise
of that right confliets with the denominational rights protected
by s. 93 of the Constitution Act, 1867 and reinforced by s. 29 of
the Charter.17

Section 29 played an even more important role in the resolution of the issue of
whether the extension of separate school funding violated other constitutional

guarantees, in Reference re an Aect to Amend the Education Act.l18 The majority

judgmenf19 concluded that this was not a constitutional violation, and this conclusion
is supported mainly by a detailed analysis of the terms and prior versions of s. 29. In
this case s. 29 served to shield a Bill dealing with denominational education, which was
passed under the provineial authority in respeet of education, from the Charter
guarantees of freedom of religion (s. 2(a)}) and equality (s. 15). The dissenting
judgment20 applied s. 29 in the same fashion, but came to an opposite eonelusion in
the particular circumstances of the case.

These cases provide guidance on the operation of the interpretive provisions in a
Charter case. These sections operate as a shield, to preserve existing rights
guaranteed by or under the Constitution (or other law, in the case of 5. 26)21 from
cjiminution or obliteration by other Charter rights. Alternatively, these provisions act

as a prism, which alters the content or scope of a right guaranteed by the Charter. In
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either situation these sections have the effect of altering the operation of Charter
rights in order to reflect unique Canadian historical, eultural and social realities.

The two functions of the interpretive provisions which have been referred to
derive from their different purpose and phraseology. One unifying feature of these
sections is their embodiment of Canadian values and traditions. Denominational
school rights, multiculturalism, other existing rights and aboriginal rights are all a
reflection of the unique fabric of Cansdian society. In this respeet these provisions
(along with ss. 16-23, 24 and 33) are vital elements in the ereatjon and maintenance of
a Canadian jurisprudence of rights and freedoms.

Another unifying feature of theselinterpretive guides is their mandatory nature.
All of these sections except s. 29 employ the word "shall", and s. 29 is, by its terms,
imperative. None of these sections is subjeet to legislative override by section 33 of
the Charter. A final common aspect of these provisions is that they all apply to the
determination of the scope or operation of substantive Charter guarantees and do not
stand alone as independently enforceable rights protections. One could not apply
pursuant to s. 24 for a remedy for the simple violation of one of these provisions.

The last matter which requires clarification is when these provisions are to be
applied in a Charter case. . Obviously these sections will only be triggered in a case
involving & Charter right. The real question to be determined is whether these guides
will apply when the substantive Charter right is defined, or whether they will come
into operation when the limitations clause (s. 1) is applied.22 This may seem to be a
picayune detail, hardly worthy of anélysis. Upon reflection, however, it becomes clear
that this is a vital threshold question which will affect the presentation of a case, the
content and structure of analysis and, inevitably, the outcome of certain decisions. Tt
is submitted that ss. 25, 26, 27 and 29 apply to the definition stage of a Charter case,

rather than to the limitations analysis.
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There are two main arguments which can be advanced in support of this
assertion: one based on the existing case-law and one based on the logie and strueture
of the Charter itself. From the Charter case-law discussed previousty in this Chapter,
it is evident that the other interpretive provisions have been applied at the [lirst stage
of analysis, when the definition and scope of the substantive rights are discussed.
Thus, freedom of religion and minority language edueation rights have been shaped and
moulded by the interpretive provisions into & uniquelv Canadian structure.

The other relevant aspeet of existing case-law on the Charter are the decisions
which indicate that s. 1 analysis will only be triggered if the law or practice being
challenged is properly deseribed as a "limit".23 As Professor Hogg points out: "The
Supreme Court of Canada has decided that not every Charter infringement is a "limit",
and any infringement that is more severe than a limit eannot be justified under s. 1".24
Thus some Charter cases will be analyzed and decided entirely without reference to s.
1. In light of the mandatory direction in the interpretive provisions, and their vital
function of "Canadianizing" the rights and freedoms contained in the Charter, it would
be anomalous indeed if a decision impinging on the interests sought to be protected by
these sections was made without reference to them.

The other argument in favour of applying these interpretive guides at the
"definitional” stage of a Charter case flows directly from the last argument advanced
with respect to the decided cases, and is based on the logic and structure of the
Charter itself. The purpose of the interpretive provisions has been described earlier as
a "prism"; the framers of the Charter were aware of the potential impact of the
guarantee of certain rights and freedoms upon other rights, values and interests which
had gained recognition in Canada. The interpretive sections were added in order to
minimize the adverse consequences of super-imposing the Charter guarantees onto this

existing structure.
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The limitations clause, on the other hand, was included out of an abundance of
caution, so that courts, legislators and others would have a fixed standard against
which limits on rights and freedoms could be measured. The terms of s. | indicate the
touchstones for this analysis: "reasonableness", "preseribed by law", and a "free and
democratic society".25 The leading case on s. 1 contains an elaborate discussion of the
various tests to be employed in analyzing whether a limitation on a Charter right is
aceceptable, which is premised by the following statement:

A second contextual element of interpretation of s. 1 is
provided by the words "free and democratic society." Inelusion
of these words as the final standard of justification for limits
on rigiits and freedoms refers the Court to the very purpose for
which the Charter was originally entrenched in the
Constitution: Canadian society is to be free and democratie.
The Court must be guided by the values and principles essential
to & free and democratie society ...

The rights and freedoms g&aranteed by the Charter are not,
however, absolute. It may become necessary to limit rights and
freedoms in circumstances where their cxercise would be
inimical to the realization of collective goals of fundamental
importance.

This statement, like the wording of s. 1, emphasizes that the process of
determining whether a limit on a Charter right is justified involves a balancing of the
interests of individusls and groups, as reflected and embodied in the substantive
Charter guarantees, and those of society as a whole. The limitations analysis called
for in s. 1 takes as its starting point the definition of the substantive right or freedom
which is involved: that determination is the first stage of analysis. For example, if a
law restricting commercial advertising is challenged as a violation of s. 2(b), the first
stage of analysis would involve the.determination of whether "commercial speech"

such as advertising is protected by s. 2(b).27 Only onee the scope of the right itself is

defined and a violation of the right as defined is found may the Court move to the
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second stage of analysis, which involves the question of whether the rostiintion is n
demonstrably justified limit in a free and democratic society (s. 1).28

Given this analytical structure, the argument in favour of triggering the
interpretive provisions in the definitional stage of a Charter case procceds along the

following lines. If s. 1 limitations analysis takes as its starting point the substantive

right as defined in stage 1, and if the purpose of the interpretive provisions is to act as
a prism, altering the prevailing scope and meaning of one of the substantive rights,
where appropriate, it follows that these provisions have no role to play in s. 1 analysis.
The "prism" must already have been applied before s. 1 can operate, because it is the

limit on the substantive right as modified by the interpretive prism which must be

evaluated by referencé tos. 1.

The second-stage limitations analysis involves a balancing of interests, and it is
submitted that it would be inappropriate to invoke the interpretive provisions in this
process, for it is precisely in order to ensure that these particular rights and interests
are not obliterated by the Charter guarantees or general social interests that these
special provisions were inserted. Multiculturalism and aboriginal, treaty and other
rights, for example, are not to be factored into a Charter case only when .the general
social interests are balanced against the particular interest embodied in the Charter
right. Instead, these over-riding constitutionally protected values should be utilized,
in an appropriate case, to modify the usual definition or understanding 9[‘ a Charter
right so that it does not diminish, abrogate or infringe the values reflected in ss. 25,
26, 27 and 29. Any other approach would not adequately reflect the logical structure
of the Charter, and it would raise the possibility that these mandatory directives

would not be accorded an appropriate role or sufficient weight in the analysis of a

particular case.
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If the interpretive sections are applied at the second stage of analysis it is
antecedently likely that they would not be effective, because the interests they seek
to protect would be intermingled with the otner social interests in the balancing
equation. The values reflected in ss. 25, 26, 27 and 29 must be accorded the
importance which their status as parts of the Constitution requires. Otherwise there
would have been no point in specifically including them in this way.

The logical structure of the Charter supports the argument advanead Ger: in
quite another way. The interpretive provisions are designed, as their wording
indicates, to preserve certain pre-existing or over-arching velues and interests. They
can accomplish this either by modifying the definition of the substantive guarantees,
or by rendering "limits" on rights (that are otherwise valid) unacceptable when viewed
in the light of the interpretive guides.

The latter option is plausible in view of the directive in these sections that the
Charter be "construed" and "ir;terpreted" in a particular way. The problem with it is
that the provisions and s. 1 do not refer to each other, and s. 1 itself does not allow
other limits to be placed on these rights. Furthermore, it is difficult to interpret
these sections as applying to the limits on rights, rather than to the substantive
guarantees. For example, a law which provides that the punishment for certain erimes
may include termination of the privilege of possessing a firearm does not ordinarily
impinge upon the guarantee ag';.ainst "eruel and unusual treatment or punishment" in s.
12, as that right is usually understood. When that law is applied to a native person who
relies on hunting for sustenance, however, the Charter right is triggered, not because a
limit on a right in the particular situation has become unacceptable because of s. 25,
but rather because the right itself takes on new meaning when it is viewed through the

prism of s. 25. These interpretive guides do not alter the s. 1 tests direetly; instead
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they modify the meaning or scope of the substantive rights guaranteed by the Charter,
and these "new" rights may then be subject to s. 1 analysis,

In summary, it is submitted that the interpretive provisions in the Charter,
ineluding s. 25, are to be applied at the first stage of analysis in & Charter case when
the scope and meaning of the substantive right is defined. These interpretive guides
funetion as a prism, which alter the traditional meaning attributed to the Charter
rights and freedoms so that the latter do not diminish or obliterate the former. Thix
can be accomplished by adding a new dimension to the usual meaning of a right or
freedom - by limiting the scope of a Charter right. The interpretive provisions will

funetion properly, in the context of the Charter as a whole, only if they are applied in

this fashion.

IL. Relationship Between Sections 25 and 35

There is mueh support for the idea that eonstitutional provisions should be
interpreted with reference to other relevant constitutional guarantees, in order to
ensure that the entire document is interpreted and applied in a consistent manner. 29
Since s. 25 of the Charter and s. 35 of the Constitution Act, 1982 deal with broadly
similar matters, and since they both form part of the same constitution, it is useful to
explore their relationship.30

The most obvious difference between ss. 25 and 35 is that the latter is phrased as
an independently enforceable confirmation or guarantee of rights, whereas the former
is phrased as an interpretive guideline or shield, which is not itself enforceable. As
Professor Hogg states: " s. 251 does not create any new rights or even fortify
existing rights. It is simply a saving provision."3! From this it is evident that there is

no need to strain to infuse s. 25 with substantive content as a rights guarantee,
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because s. 35 already serves that funetion. Seetion 25 will meet its purpose if it is
used as an interpretive prism, and it need not be independently enforceable.

A related matter which is emphasized by the comparison of the two sections is
that s. 25 must operate within the overall context of the Charter of Rights and
Freedoms, and therefore it must find a place alongside the substantive guarantee of
rights and freedoms, as well as ss. 24, 1 and 33. Section 35 on the other hand oceupies
< «eparite Part of the Constitution (Part 11}, and is not subject to ss. 1 or 33. Naither,
however, is it enforceable by means of s. 24. Once again the purpose of s. 25 as an
interpretive guide is supported by a ecomparison with s. 35.

The final aspect of the.relationship between ss. 25 and 35 is the interpretive

guidance which may be gleaned from a comparison of the substance of each section.

II. Substantive Content of Section 25

The legal significance of s. 25 will be determined largely by the meaning
atteibuted to its substantive content. The importanee of the argument based on the
structure of the Charter outlined earlier in this Chapter should not be minimized, but
this analysis eannot overcome the restrietions inherent in the section itself.

The key words in s. 25 are "aboriginal, treaty or other rights", and these are
amplified by the references to the rights or freedoms recognized by the Royal
Proclamation of 1763, and rights acquired by way of land elaims agreements.32 That
these latter references are not exhaustive of the meaning of "aboriginal, treaty and
other rights" is clear from the use of the word "ineluding" at the end of the
introduetory words of the section. In this part, the words "treaty and other rights" will

be analyzed in detail, as will the specifie references in paragraphs (a) and (b) of the

section,33



1. Treatv Rights

.In order to ensure that the guarantee of certain rights and freedoms in the
Charter does not abrogate or derogate from any treaty rights, the specifie terms of
each particular treaty will have to be analyzed in considerable detail. Such a task is
beyond the scope of this thesis, and of questionable value without reference to n
specifie factual context. A more worthwhile task is to develop general principles to
guide such an asnalysis. This requires an understanding of the meaning of the word
"treaty" and an examination of the principles for the interpretation of treaties which
now guide courts. The significance of constitutional recognition and protection of

these rights can then be analyzed in an informed manner.

(i)  What Constitutes a "Treaty™?

Two distinet problems are associated with the definition of the word "treaty" in
s. 25:34 first, what is required to prove the existence of a "treaty" in the sense of an
agreement between aboriginal peoples and the Crown?; second, does the reference in
s. 25 include stipulations in international treaties pertaining to aboriginal peoples?

The legal status of these treaties remains uncertain. As will bé discussed later,
these agreements have not been classified as treaties in the international law sense,
but no single legal label is appropriate to describe the variety of agreements usually
subsumed within the concept of "Indian treaty™.

Indian treaties have taken many forms, and some of the agreements have not
generally been aceepted as Indian "treaties" in the usual sense of that term. The early
Maritime treaties are in the form of international paets, and include terms regarding
peace, friendship, allegiance and trade. A common view of these "treaties of peace
and friendship” is that they are unenforceable political documents;35 the Maritime

provinces have been referred to as "non-treaty areas".36 The orthodox view, stated in
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a paper prepared for the Department of Indian Affairs, was that "(thhe Maritime
treaties stressed mutual peace and friendship, the objective to ensure the assistance or
neutrality of the Indian people".37

Other early treaties reflected the growing political and economic dominance of
European nations, and these defined the relationship with éboriginal nations in terms
of dependency and allegiance. Later treaties were more pedestrian, taking the form
of simple land transfers and exchanges of promises.38 Various labels were attached to
these agreements, but most of the nineteenth and twentieth century treaties are
indisputably within the ambit of s. 25. Particular difficulties may be encountered with
respect to the Maritime treaties of peace and friendship, and the agreements made by
Governor Douglas on Vancouver Island. As the status of both of these types of
agreements as "treaties" has previously been challenged, the cases dealing with these
arguments merit consideration.

Prior to 1951 the question of concern here would undoubtedly have been
answered with reference to R. v. Sylibov.39 In this case an Indian who was accused of
unlawfully possessing pelts contrary to the Nova Scotia Lands and Forests Act40
asserted a defence hased on a 1752 treaty between Nova Scotia and a tribe of Micmae
Indians. The Court accepted the argument of the Crown that the agreement at issue
was not a "treaty" as that term was then understood in international law.

'"Treaties are unconstrained acts of independent persons.” But
the Indians were never regarded as an independent power., A
civilized nation first discovering a country of uncivilized people
or savages held such country as its own until such time as by
treaty it was transferred to some other civilized nation. The
savages' rights of sovereignty even of ownership were never
recognized. Nova Scotia passed to Great Britain not by gift or
purchase from or even by conquest of the Indians but by treaty

with France, which had acquired it by priority of discovery and
ancient possession; and the Indians passed with it.



- 124 -

In my judgment the Treaty of 1752 is not a treaty at all and is

not to be treated as such; it is at hest a mere agreement made

hy the Governor and council with a handful of Indians givine

them in return for good behaviour food, presents, and the right

to hunt and fish as usual ... 41
The Court buttressed its conclusion with the observation that the treaty of 1752 would
be invalid until ratified and implemented by Parliament.

As will be discussed later, the enactment of s. 88 (originally 5. 8742) of the
Indian Aet, and the developmaent of o more refined view of the meaning of the word
"treaty" renders critical analysis of the Syliboy decision unnecessary; suffice it to
recall the words of Dickson C.J.C., who stated: "(i)t should be noted that the langunge
used by Patterson J., illustrated in this passage, reflects the biases and prejudices of
another era in our history. Such language is no longer acceptable in Canadian law and
indeed is inconsistent with a growing sensi*ivity to native rights in Canada."43

Today the meaning of the word "treaty" in s. 25 of the Charter can be
illuminated with reference to an ample body of case-law which has interpreted this
word in the context of s. 88 of the Indian Act. Section 88, which was originally
enacted in the 1951 revision of the Indian Act, states:

Subject to the terms of any treaty and any other Act of the

Parliament of Canada, all laws of general application from time

to time in foree in any province are applicable to and in respect
of Indians in the provinee ... {emphasis added)

The leading case on this provision is R. v. White and Bob,44 which involved an

assertion of a treaty right as a defence to a charge under the British Columbia Game
Act.45 The document relied on as evidence of the treaty was an informal agreement
for the sale of land between the ancestors of the accused, members of the Saalequun
tribe, and Governor Douglas. 1t is not clear from the document whether Governor

Douglas signed the treaty in his capacity as Governor or as the representative of the



-125 -

Hudson's Bay Company.8 As well, the agreement did

not inelude the elause ahich

appears in all other Vancouver Island transfers of Indian land, which specifically

preserves traditional hunting and fishing rights. 47

The Crown argued that the agreement was not a treaty as that term was used in

s. 87, which it alleged required:

{1) A document that on its face is so deseribed or one that

wsng that word in the text: and (2) Deals

ditferences between the parties {quaere, poli
and not merely with private rights, such as in
of land; and (3) A formal document in which
out with some degree of formality; and (4)
which the Crown is a party, or which it has
the parties to make on its behalf.48

This argument was rejected by the Court.
The criteria to be applied in de'ter'mining what ¢
purposes of s. 87 {now s. 88) were succinetly stated by No

The question is, in my respectful opinion, to
the applieation of rigid rules of construction

with fundamental
tical differences?)
this case the sale
the terms are set

An agreement to
authorized one of

onstitutes a "treaty" for the

reis JLA.:

be resolved not by
without regard to

the circumstances existing when the document was completed
nor by the tests of modern day draftsmanship. In determining

what the intention of Parliament was at
enactment of s. 87°[ now s. 88)] of the Indian

the time of the
Act, Parliament is

to be taken to have had in mind the common understanding of
the parties to the document at the time it was executed. In the

section "Treaty" is not a word of art and

in my respectful

opinion, it embraces all such engagements made by persons in
authority as may be brought within the term "the word of the
white man" the sanctity of which was, at the time of British
exploration and settlement, the most important means of
obtaining the goodwill and co-operation of the native tribes and
ensuring that the colonists would be protected from death and

destruction. On such assurance the Indians re

This passage was recently adopted by Diekson C.J

Supreme Court of Canada, in a case involving a 1752

lied. 4

-C., on behalf of & unanimous

Treaty between the British

Crown and a tribe of Miemac Indians.’0 In a marked departure from the reasoning in
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the Syliboy decision, which involved remarkably similar faets, the Chief Justico
concluded that the accused could rely on the terms of this treatv as a defence to a
charge under the Nova Scatia Lands and Forests Aet.5] Chief Justice Nickson stated:

The Treaty was entered into for the benefit of both the British

Crown and the Miemae people, to maintain peace and order ns

well as to recognize and confirm the existing hunting and

fishing rights of the Miemac. In my opinion, both the Governor

and the Micmac entered into the Treaty with the intention of

creating mutually binding obligations which would be solemnly
respected.n2

Having accepted this purpose for entering into this treaty, Dickson C.J.C. proceeded
to find that the 1752 Treaty protected a right to hunt, that the obligations under it
were not terminated, and that the accused was a descendant of the tribe which was a
party to the agreement. The final hurdle facing the appellant Simon was the Crown's
agrument that the 1752 Treaty was not a "treaty" within the meaning of s. 88 of the

Indian Aet. The Court rejected this argument. After adopting the statement of Norris

J.A. in R. v. White and Bob quoted above, Dickson C.J.C. stated:

In my view, Parliament intended to include within the operation
of s. 88 all agreements concluded by the Crown with the Indians
that would otherwise be enforceable treaties, whether land was
ceded or not. None of the Maritime treaties of the eighteenth
century cedes land. To find that s. 88 applies only to land
cession treaties would be to limit severely its scope and run
contrary to the principle that Indian treaties and statutes
relating to Indians should be liberally construed and
uncertainties resolved in favour of the Indians.

The Treaty was an exchange of solemn promises between the
Miemacs and the King's representative entered into to achieve
and guarantee peace. It is an enforceable obligation between
the Indians and the white man and, as such, falls within the
meaning of the word "treaty" in s. 88 of the Indian Act.53
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These two cases, it is submitted, settle the question of whether the Maritime,
Vancouver Island and other similar agreements are treaties as that term is used in s.
25 of the Charter. A"'treaty" for the purpose of this section need not be evidenced by
a formal document; it need not be entitled a treaty; land or water rights need not be

ceded. As was stated by Norris J.A. in R. v. White and Bab:

In the section "Treaty" is not a word of art and'in my respectful
opinion, it embraces all such engagements made by persons in
authority as may be brought within the term 'tne word of the
white man'.54
A question which naturally follows from this definition of the eriteria to be
applied to determine the scope of the word "treaty“ in s. 25 is whether it extends to
stipulations respecting native people in international agreements entered into between
Canada (or Great Britain) and other countries.55 By its terms s. 25 is broad enough to

cover such treaties, whether signed by the Imperial Crown or the Queen in right of

Canada. One example of such a provision is Article Il of the Jay Treaty of 1794,
entered into by Great Britain and the United Staites: "it shall at all times be free ... to
the Indians dwelling on either side of the said boundary line, freely to pass and repass

«. into the respective territories and countries of the two parties ... and freely to

carry on trade and commerce with each other."56

In Francis v. The Queen57 this provision was relied on under s. 88 of the Indian

Act as a defence to a charge of unlawfully importing goods from the United States
without paying eustomslduty. The only two members of the Supreme Court who dealt
with this argument rejected it, stating: "I think it is quite clear that 'treaty' in this
section does not extend to an international treaty such as the Jay Treaty but oﬁly to
treaties with Indians which are mentioned throughout the statute."58 Although this

interpretation of the Indian Act is not binding with respeet to the interpretation of s.
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25, it will likely be accorded deference by the courts.?9 What principled basis is therc
for departing from this decision?

According to the Vienna Convention on the Law of Treaties, a "treaty" is an
international agreement concluded between States in a written form ... whatever its
particular designation."80 There is no doubt that the Jay Treaty and other similar
treaties fall within this description. As these sorts of agreements would normally be
understood to be "treaties" as that term is commonly interpreterd, and therafore should
be expected to he within the ambit of s. 25, it seems logical to seek instead a reason
to execlude these treaties.

The usual explanation for the decision in the Francis case is that a contrary
ruling would have limited Parliament's supremacy to alter or abrogate international
treaty obligations respecting native people, by requiring implementing legislation to be
passed in respect of such treaty guarantees.61 As well, the aboriginal people were not
a party to this treaty. This need not deter courts from including stipulations regarding
native people in international trc “ties within s. 25, because such constitutional
protection would only apply in respect of treaty rights which are implemented by
domestic legislation.62 A treaty provision would ‘otherwise not be .capable of
abrogation or derogation by the operation of another Charter right or freedom, and
therefore s. 25 could offer no protection in respect of it.

Support for this argument can also be drawn from the text of s. 25 itself, which
preserves tpeaty rights that "pertain® to the aborigingl peoples of Canada. Plainly the
relevant stipulations in international treaties "pertain" to aboriginal people, and once
again the burden of the argument shifts to those who would seek to justify the
exclusion of international .treaties from s. 25.

A slightly more difficult question concerns treaties between the Imperial Crown

and Indian tribes who inhabited territory which is now within the boundaries of the
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United States. If some of the beneficiaries of these agreements now reside in Canada
can they utilize s. 25 to protect their treaty rights? Once again the broad wording of
the section seems to offer support for such an argument: the partieular right arises by

virtue of a "treatv"; and it pertains to aboriginal people in Canada.

{ii)  Principles of Interpretation

Canadian law has eveolved a number of prineiples which govern the interpraotation
of agreements between aboriginal peoples and Canada. These principles concern the
legal status of these agreements, the determination of the terms of a treaty, the
approach whien is to be taken to ambiguous or uncertain phrases, and the manner in

which thesc obligations may be altered or extinguished.

(a) Legal Status

As discussed earlier, treaties have been in existence in the ares which is now
Canadiah tercitory for over two centuries. Since Confederation there has been a great
deal of litigation in respect of these treaties, involving several decisions of the highest
appellate courts. Yet, as Douglas Sanders points out, "(t)he lack of a clear definition
of the status of an Indian treaty in Canadién law is steiking."63 Canadian courts and
others have variously deseribed these tréaties as international agreements, contracts,
mere declarations of intent, and subordinate legislation. Each of these descriptions is
not wholly adequate, but each contains a kernel of truth. |

The prevailing orthodoxy in Canadian law is that these agreements are not
treaties as that term is understood in international law. Professor Green relies on the
definition of "treaty" used in the Vienna Convention of the Law of Treatiesb4 in

support of this conelusion:
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There are some commentators, particularlv among political

s¢’ontists who have little or no knowledge of international law,

who describe these agreements as if they were treaties in the

normal sense of international law, simply because they are

civen the title of treaties ... Clearly, a document does not have

to be called & treaty in order to be one ... In spite of modern

assertions of a right to self-determination ... the Indians of

North America do not constitute a state - though the various

tribes may be 'peoples’ and even regard themselves as such -and

therefore the documents they have entered into ecannot amount

to treaties in the eyes of international law.85

A contrary argument has been asserted by various authers, and supvort for it
may be drawn from a wide variety of sources. The Royal Proclamétion of 1763, which
established the framework for all of the treaty-making which followed it, deseribes
the aboriginal peoples as "the several Nations or Tribes of Indians with whom we are
conneeted, and who live under our protection" and protected any of their lands which
were not "ceded to or purchased by Us ..."66 This description would support the
argument that the Crown recognized that these treaties were made between separate
nations, and that the extent to which a relationship of dependency existed between the
parties is irrelevant in this regard.
Further evidence in support of this view can be drawn from the report of a

special Royal Commission in 1749, which concluded:

The Indians, though living amongst the king's subjects in these

countries, are a separate and distinet people from them, they

are treated with as such, they have a polity of their own, they

make peace and war with any nations of Indians when they think

fit, without control from the English.f7

A more direct means of challenging the contention that these agreements are

not treaties in the sense of international law is simply to challenge the racist and

ethnocentrie ideas upon which the conclusion is based, and to review the history of the

treaty-making process itself. Delia Opekokew has forcefully advanced this
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argument,fB and her analysis reveals the a-historical and self-serving nature of the
orthodox view of Indian treaties. In her view, the treaty-making process itself points
to the status of the resultant agreements as international compacts:

The Crown came to the Indian people and at all times

conducted itself in recognition of the powers and symbols of

Indian nations. Through the very process of negotiating the

treaties, the Crown recognized the power of Indian government
leaders to enter into binding agreements on ... national matters

The pomp and pageantry attending the negotiations followed
the pattern of any meeting between two nations. It adhered to
a definite protocol established by nations all over the world
when entering into any major negotiations. The events
surrounding the treaty negotiations are proof of the intent of
the two Barties to treat each other as independent, sovereign
nations.®
The self-serving and racist overtones to the argument that these treaties are not
cognizable in terms of international law are succinctly stated by Ms. Opekokew. She
conneets the treaty-making process with the doectrine of discovery which was itself
based on non-recognition of aboriginal sovereignty or nationhood, and which provided a
basis for the regulation of competing European interests in North Ameriea.70 As wil
be recalled from the passage quoted earlier,7] the argument that these agreements
are not treaties in the sense of international law proceeds from the assumption that
the Indian nations who were signatories to the treaties were not "nations" in the
international sense. The ethnocentrie basis for this conclusion is obvious; what is less
clear is whether it will now be departed from.
A variant of the argument presented above is that the law must distinguish
between various categories of Indian treaties. No generic labels can be attached to

such disparate agreements, and thus the fact that some of the treaties are clearly not

in the form of international treaties does not mean that others ecannot attain that
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status. The prineipal focus of this argument is upon the Varitime treatios of peace
and friendship, discussed earlier in this Chapter.?2 These treaties are in the form of
international compacts between sovereign and independent equals, and thus more
easily fit within the category of agreements described in the Vienna Convention on the
Law of Treaties. There is considerable evidence that at the time of entry into these
treaties and shortly thereafter the Imperial Crown regarded these agreements as
international treaties, and that this view was communieated to the In.di-n
signatories.?3

If this argument is accepted, what consequences would flow from it? Obviously
this argument has the potential to create a basis for challenging land cessions by the
Crown in violation of the treaty guarantees. It is a trufsm that international trenties
are not self-executing within Canada, and that domestic legislation implementing
treaty obligations is required before they become enforeceable in domestic courts.”4
However, it might be possible to construe s. 88 as implementing legislation, at least
with respect to the relationship of treaties to contrary provincial laws after 1951.""‘5 of
equal importance is the possibility that the prineiples governing the interpretation of
international treaties, as embodied in the Vienna Convention on the Law of Treaties,
would be applied to the interpretation of thesé agreements. A final consequence
would be that the treaty obligations would subsist indefinitely and not be extinguished
by contrary legislation.7® Thus the domestic enforcement of these obligations cduld
incrementally expand as new laws were passed which implemented the treaty
obligations.

A major stumbling block facing this argument is the assertion by Dickson C.J.C.,

in Simon v. The Queen, that "(w)nile it may be helpful in some instances to analyze the

principles of international law to Indian treaties, these principles are not

determinative. An Indian treaty is unique; it is an agreement sui generis which is
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neither erented nor terminated according to the rules of international law."77 This
case actually concerned one of the Maritime treaties, and thus this statement is
particularly damaging. In view of this, and the other possible interpretations of
treaties in Canadian law, this argument will not be pursued.

A common view of the legal status of treaties in Canadian law is that they are
contracts or analogous to contracts. An early indication of this trend is the decision

nt he Judicial Comenittee of the Privy Council in the Treaty Annuities:S ease, in

which an arbitration award that treated two 1850 treaties as international agreements
to be construed liberally was rejected in favour of the following conelusion:

Their Lordships have had no difficulty in coming to the

conelusion that, under the treaties, the Indians obtained no

right to their annuities ... heyond a promise and agreement,

which was nothing more than a personal obligation by its

governor ...79
The contraetual aspects of this "personal obligation" were emphasized by Lord Watson:
"Seeing that the substantial question involved in these appeals is that of contractual
liability for a pecuniary obligation, they are of opinion that the rule followed by them
in some really international questions between Canadian Governments ought not to
apply here."80 The annuity obligations arising from these treaties were treated as
private law matters concerning contractual liability.

This view has been carried forward into modern law with respect to both pre-

Confederation and post-Confederation treaties, although recently courts have pointed
out that the analogy to contracts is imperfect. An example of this reasoning is the

judgment of the Federal Court in Pawis v. The Queen:.

It is obvious that the Lake Huron Treaty, like all Indian
treaties, was not a treaty in the international law sense. The
Ojibways did not then constitute an "independent power", they
were subjects of the' Queen. Although very speecial in nature

!
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and difficult to precisely define, the Treaty has to be taken as
an agreement entered into by the Sovereign and a group of her
subjects with the intention to create special legal relations
between them. The promises made therein by Robinson on
behalf of Her Majesty and the "principal men of the Ojihewn
Indians" were undoubtedly designed and intended to have effect
in a legal sense and a legal context. The agreement can
therefore be said to be tantamount to a contract, and it may be
admitted that a breach of the promises contained therein may
give rise to an action in the nature of an action for hieach of
contract.81

Prime Minister Trudeau,2 and the White Puaper issued by his goverament in

1969,83 both advanced the view that treaties are mere contracts, although this opinion

was inextricably linked with the larger idea that these agreements, along with the

other incidents of aboriginal special status, should gradually be terminated.84

Some of the problems associated with this analysis of Indian treaties are

identified by Dougias Sanders:

The most common analysis of the treaties in the case law views
them as contracts. But courts have been aware of a problem
with this analysis, for how does it explain the fact that the
contract exists with a collectivity whose members completely
alter over time? Has the tribe a legal entity apart from its
individual members? WNo legislation confers legal status on the
tribes. No case law discusses whether tribes are legal entities.
The case law is even equivocal on the point of whether bands
established under the Indian Aet are legal entities. If the
treaties are contracts with continuing parties, the tribes must
have a legel status arising from the indigenous legal systems.
This involves some recognition of the original politieal
separation of the tribes. The analysis of treaties as contraets,
then, leads to a view that the treaties are between separate
legal and political entities.85

One obvious advantage of viewing the treaties as contracts is that this opens up
an array of familiar legal arguments to challenge the validity of the treaties, or to

provide a basis for remedying the breach of Crown obligations.36 Modern contract law
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will give effect to various pleas relating to extreme procedural and substantive
unfairness87 and the validity of many treaties eould be challenged on this basis.

This analysis has been applied in several cases. In R. v. Batisse83 the court
applied the provisions of a post-Confederation treaty as a defence to a charge under
provincial legislation, and in the course of the decision the judge discussed the

potentinl defects in the treaty when measured against the standards of contract law:

When Treaty No. ¥ wus negotiated, the purties to the
Agreement were on grossly unequal footings. Highly skilled
negotiators were dealing with an illiterate people, who, though
fearful of losing their way of life, placed great faith in the
fairness of His Majesty, as represented by federal authorities.
As a matter of faet, a careful reading of the Commissioners'
Reports makes it fairly obvious that the Indians thought they
were dealing with the King's personal representatives and were
relying on the word of His Majesty rather than officials of
Government. They agreed to give up their interest in their land
for a few reserves (carefully chosen by the Government to be
far away from any potential source of hydro power) and a few
dollars per year per family. As a result, approximately 90,000
square miles of resource-rich land was aequired by the Crown,
free of any beneficial Indian interest, for an absurdly low
consideration (even for that time). It is still not clear whether
Indian treaties are to be considered basically as private
contracts or as international agreements. If the former, then
the very validity of this treaty might very well be questioned on
the basis of undue influence as well as other grounds.8

Two significant consequences flow from the contract analysis of treaties. First,
the validity of a particular treaty might be challenged on the basis of duress, undue
influence, unconscionability and other recognized contract law doctrines.90 If one of
these arguments is sucecessful, however, it is unclear what result would follow. In the
context of a case involving s. 25 of the Charter, a challenge to the validity of a treaty
might have the effect of resurrecting a pre-existing and, in view of the legal defects

in the treaty, un-extinguished aboriginal right, which could then be applied as & prism

through which the substantive Charter right ocould be viewed.9] In other
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cirecumstances the result of a successful attack upon the validity of a treaty might be
to diminish the rights enjoved by aboriginal people.92

The second consequence of viewing treaties as contraets is that breaches of
treaty obligations would give rise to legal causes of action, subject to the relevant
statutes of limitation and other bars.93 The usual remedial devices for breach of
contraet, including damages and/or specific performance, would then become
available,

Closely related to the contract analysis of treaties is the coneept that these

agreements are inere declarations of moral obligation, enforceable, if at all, only in

the political realm. One example of this reasoninT is R. v. Weslev,94 in which the

Robinson Annuities95 case was relied on as authority for the proposition that “In
Canada the Indian treaties appear to have been judicially interpreted as being mere
promises and agreements."36 The Court continued, perhaps too optimistically:

Assuming as [ do that our treaties with Indians are on no higher

plane than other formal agreements yet this in no wise makes it

less the duty and obligation of the Crown to earry out the

promises contained in those treaties with the exactness which

honour and good conscience dictate and it is not to be thought

that the Crown has departed from those equitable principles

which ... uniformly 9giow.rerrled the British Crown in its dealings
with the aborigines.

As this view of the status of treaties does not prevail today, it will not he discussed
further,

Several authors have suggested that treaties should be viewed as analogous to
subordinate legislation, 'a;rhich takes effect by virtue of the Royal Proclamation of
1763.98 There are several difficulties with this interpretation, ineluding its failure to

explain the status of pre-1763 treaties, and its failure to correspond to the intent of
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the government in entering into the post-Confederation treaties. The final and most
telling argument against this theory is that it has not been adopted by any ecourt.

This discussion reveals the diverse array of analytical possibilities as to the
nature and status of Indian treaties, and the absence of an accepted legal definition of
their status in Canadien law. Recently the Supreme Court of Canada has provided

some guidance in this area, in Simon v. The Queen.%9 This case concerned a pre-

Confederation Maritime treaty, and in the course of the judgment Chief Justice
Dickson stated "(a)n Indian treaty is unique; it is an agreement sui generis ..."100 This
is perhaps the most accurate and helpful view which Canadian law can adopt on this
matter. The treaties are unique, and the legal labels which have been previously
discussed are, at best, useful by way of analogy, so that relevant principles of
interpretation can be drawn from other areas of the law. The fact that the treaties
are placed in a category by themselves does not detract from their legal status or
enforceability. It does, however, force anyone concerned with the interpretation or
application of the treaties to confront the unique problems associated with these
agreements, and to create new principles to deal with these difficulties. It is to this

process that I now turn, and it is here that the analogies previously discussed are most

useful,

(b) Defining the Terms

Many of the treaties were recorded by representatives of the Crown in written
form, and there is a considerable written record of the negotiation and treatj—making
process as well.101 The actual written terms of the treaty are obviously the starting
point for any attempt to interpret or apply the treaty obligations. Until recently,
iowever, it has been unclear whether, and to what extent, one could move beyond

these written terms.
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The purpose for considering other oral or written evidence relating to the ter ns
of a treaty would be either to explain or clarify an ambiguous portion of the written
treaty, or to add to or vary those terms. The former purpose has long heen aceepted
in Canadian law;102 the latter has only recently zained recognition.

In R. v. Tavlor and Williams,103 the Ontario Court of Appeal gave effect to a

defence to a charge of taking bullfrogs during the closed season contrary to
Regulations passed pursuant to the Game and Fish Act, 104 hpsad on an 1818 trenty
between the Crown and six tribes of the Chippewa Nation. The written terms of the
treaty name the parties, describe the area of land to be ceded, comprising 1,951,000
acres, and stipulate the monetary payments to he made "as a full consideration for the
lands hereby sold and conveyed ..."105 The terms of the land surrender are absolute,
and the written terms do not contain any reference to hunting or fishing rights.
However, the written record of a Council Meeting between the Crown representative
and the Tribal chiels disclosed that the Indians were deeply concerned about
preserving their traditional harvesting rights, as the following exchange indicates:
Buckquaquet, Principal Chief addressing the Dept. Supt.

General said

Father. We hope that we shall not he prevented from the right
of fishing, the use of the Waters & Hunting where we can find
game

LTy

To which the Supt. General replied

(113

The Rivers are ogen to all & you have an equal right to fish &
hunt on them ...106

It was agreed by both parties that this constituted a term of the treaty,107 and the

dispute centred on the proper interpretation of these words.
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From this case it is clear that the written terms of the treaty as recorded by the
Crown representatives are not the only source for treaty obligations. The significance

of this is plainly revealed in the Taylor and Williams case, and this is reinforced by the

clear evidence which has been accumulated concerning the divergence between the
oral promises made to Indians at the time of entry into certain treaties and the
written terms of these treaties.108 Courts may draw assistance in this respect from
analogous prineiples in eontract law, which permit the introduction of parel evidence
in certain circumstances to supplement the written terms of an agreement.109
Therefore the process of defining the terms of a particular treaty will be as much an

archival as an interpretive one.

(¢) Interpreting Ambiguities

The problem created by ambiguities and uncertain phrases in written agreements
are familiar to all lawyers. These problems are compounded when the written record
was prepared and understood solely by one party, often not at the time of entry into it,
e.g. either long before or long after the actual treaty negotiation, and when it did not
comprise a complete memorial of the relevant terms. These special difficulties which
pertain to the interpretation of the treaties have caused courts to create a special
body of interpretive prineiples.

The most significant of these principles was recently re-stated by Chief Justice
Dickson: |

Such an interpretation accords with the generally accepted
view that Indian treaties should be given a fair, large  and
liberal construetion in favour of the Indians. This principle of
interpretation was most recently affirmed by this Court in

Nowegijick v. The Queen, { 1983] 1 S.C.R. 29. I had oceasion
to say the following at p. 36:
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It is legal lore that, to be valid, exemptions to tax laws
should be clearly expressed. [t seems to me, however,
that treaties and statutes relating to Indians should be
liberally construed and doubtful expressions resolved in
favour of the Indians ... In Jones v. Meehan, 175 U.S. |
(1899), it was held that Indian treaties 'must ... be
construed, not according to the technical meaning of
[ their] words ... but in the sense in which they would
naturally he understood by the Indians.'l 10

The Ontario Court of Appeal indicated the breadth of this prineiple in R. v.

Tavlor and Williams: "... if there is any ambiguity in the words w phrasos used, ao

only should the words be interpreted as against the framers or drafters of such
treaties, but such language should not he interpreted or construed to the prejudice of
the Indians if another construction is reasonably possible ..."l11 Two justifications ean
be offered for such an approach: the need to maintain the integrity of the Crown,112
and the inequality between the parties.!13

The scope of this prineiple reflects the importance of viewing the treaties as
unique legal constructs, and of applying the rules from other legal categories by way
of analogy only. The principle under review here extends well beyond any currently
accepted doctrine of contract law, although it is closely analogous to several concepts
which are intended to protect weaker parties from unfair transactions.114

In R. v. Taylor and Williams!1® the Court of Appeal applied another important

principle conecerning the interpretation of treaties. The Court accepted that the
historical record was relevant to the interpretation of the treaty. MacKinnon,
A.C.J.0. stated: "(ases on Indian or aboriginal rights can never be determined in a
vacuum. It is of importance to consider the history and oral traditions of the trihes
concerned, and the surrounding circumstances at the time of the treaty, relied on by
both parties, in determining the treaty's effect.”l16 This lead to the formulation of

the following principle of interpretation: "if there is evidence by conduct or otherwise
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13 to how the parties understood the terms of the treaty, then such understanding and
practice is of assistance in giving content to the term or tarms."117
This prineiple has been applied in several cases, 118 and it may be illustrated by
reference to the judicial interpretation of the meaning of the "medicine chest" clause
of a post-Confederation treaty. In 1876 the Dominion of Canada signed a treaty with
Cree Indians, which became known as Treaty No. 6. The treaty includes a clause
which states:
That a Vedicine Chest shall be kept at the house of the Indian
Agent for the use and benefit of the Indians, at the diseretion
of such agent.119
There is evidence to support the argument that ¢ similar clause was understood by the
Indians to be included in other prairie treaties,120 and in view of the current rules
governing the ineclusion of oral terms as part of a treaty the interpretation of this
clause takes on added significance.
This clause is not ambiguous on its face. A comparison of the clause and the oral
representations made by Crown representatives, however, reveals a divergence which
indicates an ambiguity in the written terms of the treaty. Judicial interpretation of

the ambit of this clause has varied. In Dreaver v. The King,12! Angers J. of the

Exchequer Court relied upon the oral testimony of a witness to the treaty negotiations
in support of the conclusion that:
[ Althoughl {t)he clause might unquestionably be more explicit
. I take it to mean that all medicines, drugs or medieal

supplies which might be required by the Indians of tzhe
Vistawasis Bund were to be supplied to them free of charge,122

In the later case, R. v. Johnston,123 which involved a defence to a charge of

failing to pay a tax levied pursuant to the Saskatchewan Hospitalization Act,124 baged

upon this clause in Treaty 6, the magistrate hearing the case stated:
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... [ can only conelude that the "medicine chest" clause and the
"pestilence” clause in Treaty No. 6 should properly be
interpreted to mean that the Indians are entitled to receive all
medieal services, including medicines, drugs. mediecal supplies
and hospital care free of charge.l25
On appeal the Court of Appeal reversed this decision stating, after a review of the
record of the treaty negotiations: ™.. on the plain reading of the "medicine chest"
clause, it means no more than the words clearly convey: an undertaking by the Crown

to keep at the house of the Indian agent a medicine chest for the use and benefit of

the Indians at the discretion of the agent ... T can find nothing historically, or in any

dietionary definition, or in any legal pronouncement, that would justify the conelusion
that the Indians, in seeking and accepting the Crown's obligation to provide a
"medicine chest" had in contemplation provision of all medical servieces, including
hospital care."126

A careful review of the historical record indicates that this eonelusion is open to
challenge, 127 although it has been followed by later decisions.128 The point can be
taken to be open until this evidence is expressly considered by a court. There are
similar problems respecting many other treaty obligations,129 and it is submitted that
a satisfactory resolution of these ambiguities requires careful analysis of all relevant
historical documents and sources, not just the written treaty itself. This approach
may lead to the re-interpretation of a written term, or the addition of oral terms to
the written treaty, but in either case it will ensure that a jus; and equitable

interpretation of the treaties, as understood and intended by both parties, will be

applied.

(@ Extinguishment of Treaty Obligations

In principle treaty rights can be extinguished voluntarily, or by means of
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legislation enacted by the appropriate legislative authority. Voluntary termination of
treaty rights can be by means of enfranchisement,130 (for personal rights} and
surrender of treaty reserve lands, {for land entitlements).13]l In practice, however,
virtually all of the important terminations of treaty obligations have been involuntary,
in the form of legislative enactments. |
The uncertain status of Indian treaties in Canadian law has been reflected in the
varicus menns by which courts have allowed treaty obligations to be terminated. Until

the enactment of the Constitution Act, 1982 the dominant question was which

jurisdiction (federal or provineial} had authority to abrogate treaty rights, rather than
whether these rights could be terminated at all. These are both vital questions in the
context of s. 25.132

The matter of termination of treaty rights has usually arisen with respect to
laws concerning hunting and fishing which purport to reduce or terminate rights
guaranteed by the treaties. In considering this matter it is important to distinguish
between treaty oblipations which are stated in absclute terms, and those which are
| expressly made subject to future governmental regulation.133 In the latter instance it
may be argued that eny regulatory statute is not, in faet, in breach of the treaty
obligation at all. This argument has been considered, and rejected, in R. v, Sikvea.134
At issue in the case were the clauses of Treaty 11 which guaranteed hunting, trapping
and fishing rights "subject to such regulations as may from time to ti'me be made by
the Government of the Country acting under the authority of His Majesty ..."135 This

article was interpreted in the following restricted manner by Johnson J.A.:

From these treaties and from the negotiations preceding the

signing of these treaties ... it is, I think, obvious that while the

government hoped that the Indians would ultimately take up the

white man's way of life, until they did, they were expected to

continue their previous mode of life with only such regulations
and restrictions as would assure that a supply of game for their
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own needs would be maintained. The regulations that "the

Government of the Country" were entitled to make under the

clause of the treaty whieh I have quoted were, T think, limited

to this kind of regulation.136
This interpretation is in accordance with the understanding of the Crown
representatives who negotiated the treaty, according to Johnson J.A., as the report of
the commissioners who negotiated Treaty 8 demonstrates. In this report the Indian
concern to maintain their hunting and fishing rights was referred to, and the
commissioners state that "... we had to solemnly assure them that only such laws as to
hunting and fishing as were in the interest of the Indians and were found necessary in
order to protect the fish and fur-bearing animals would be made, and that they would
he as free to hunt and fish after the treaty as they would be if they never entered into
ie,w137

The government had not complied with this oingatiqn, however, and the

Migratory Birds Convention between Great Britain (on behalf of Canada) and the
' United States and Mexico and the legislation implementing it,138 substantinlly
restricted the treaty rights. Despite his obvious ineredulity about this "breach of
faith", Johnson J.A. gave effect to the federal law. As if compelled to apologize for

the government's action, he stated:

I cannot believe that the government of Canada realized that in
implementing the Convention they were at the same time
breaching the treaties that they had made with the Indians. It
is much more likely that these obligations under the treaties
were overlooked - a case of the left hand having forgotten what

the right hand had done.139
'fhis case established that federal law could supersede treaty rights, and it has
since been followed in other similar cases.140 Tt should be emphasized that the treaty

question in Sikvea expressly contemplated future regulatory laws, and it might be
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argued that the decision cannot apply to "absolute" treaty guarantees.l4l This
argument has not yet been accepted in any decision.

Since the decision in R. v. White and Bobl42 it has been settled that provincial

law cannot over-ride the terms of a treaty. Section 88 of the Indian Act, as it has

been interpreted, 143 confirms this. In R. v. White and Bob, Davey J.A. suggested, in

ohiter, that aven absent s. 88 of the Indian Act provineial law could not impair treaty

rights because:

Legislation that abrogates or abridges the hunting rights
reserved to Indians under the treaties and agreements by which
they sold their ancient territories to the Crown and to the
Hudson's Bay Company for white settlement is, in my respectful
opinion, legislation in relation to Indians because it deals with

rights peculiar to them.l44
This obiter has not been adopted by later decisions.145
One matter which these decisions do not address is whether the termination of
treaty rights must be done expressly, or whether it may be accomplished simply hy
passing laws which are incompatible with the treaty guarantees. Strong arguments can
be advanced in favour of the view that treaty rights should not be altered or removed
except by an express declaration to that effect.146 Support ean also be drawn froml

the statement by Chief Justice Dickson in Simon v. The Queen, that "(g)iven the

serious and far-reaching consequences of a finding that a treaty right has been
extinguished, it seems appropriate to demand strict proof of the fact of
extinguishment in each case where the issue arises. As Douglas J. said in United

States v. Santa Fe Pacific R. Co. '[ 314 U.S. 339 (1941)], at p. 354, " 'extinguishment

cannot llghtly be implied". 147
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(iii) Significance of Entrenchment

It is not strietly aceurate to say that s. 25 does not guarantee treaty rights, 148
because to the extent that this section shields these rights from diminution by other
Charter rights and freedoms, it is a form of guarantee. It is more accurate to say that
s. 25 is not an independently enforceable guarantee of rights. In this respect it differs
from s. 35 of the Constitution Aect, 1982, If this distinetion as to enforceability is
remembered, it Recomes obvious that the identieal terms in these provisions should be
interpreted in the same way, subject to the impact of the addition of the word
"exisfing" in s. 35, whieh is discussed in the next Chapter.

What, then, is the significance of the inclusion of treaty rights in s. 25? The
rules concerning liberal interpretation of treaties in favour of the interests of the
Indians have evolved independently of .any such constitutional provision. Section 25
does not eclarify the legal status of the treaties, although it may be argued that s. 35
establishes a new status in law for the t‘reaties, and that s. 25 should be interpreted in
a like manner. A similar argument with respect to s. 25 could be advanced along the
fouowing lines. 1If the purpose of s. 25 is to shield aboriginal treaty rights [rom
abrogation by the operation of other Charter provisions, the treaty obligations should
be liberally construed to the benefit of the lidian signatories and their descendants,
because & restrietive interpretation would have the effect of narrowing the scope of a
remedial constitutional guarantee. In this respect, the inclusion of treaty rights in s.
25 may have the effect of bolstering an existing method of interpreting treaties.

Basically, however, the inclusion of treaty rights in s. 25 is properly viewed, in
the context of the section ‘as a whole, as a necessary part of the prism designed to
ensure that the unique rights that pertain to aboriginal peoples are not obliterated or
diminished by the operation of other Charter provisions. The treaties have been

recognized by successive governments as solemn obligations, and they form a vital
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part of the legal structure for the protection of the rights of aboriginal peoples.
‘Though s. 25 does little to clarify the difficult problems connected with these treaties,
it does offer a means hy which the treaty obligations can continue to be made

menningful for their intended beneficiaries.

2. Rights or Freedoms Recognized By the Roval Proclamation, 1763

In . v. Secretary of State for Foreign and Comimgnwenith 4 !fairs, Lord Denning

described the Royal Proelamation in the following way:

The royal proclamation of 1763 had great impact throughout
Canada. [t was regarded as of high constitutional importance.
It was ranked by the Indian peoples as their Bill of Rights,
equivalent to our own Bill of Rights in England 80 years before

LYY

To my mind the royal proclamation of 1763 was equivalent to
an entrenched provision of the colonies in North America. It
was binding on the Crown 'so long as the sun rises and the river
flows." 1 find myself in agreement with what was said a few
years ago in the Supreme Court of Canada in Calder v. A-G of
British Columbia (1973), 34 D.L.R. (3d) 145 at 203, in &
Judgment in which Laskin J. coneurred with Hall J. [ who] said:

'This Proclamation was an Executive Order having the
force and effect of an Act of Parliament and was
deseribed by Gwynne, J. ... as the "Indian Bill of Rights"

Its force as a statute is analogous to the status of Magna
Carta which has always been considered to be the law
throughout the Empire. It was a law which followed the

- flag as England assumed juvisdiction over newly-
discovered or acquired lands or territories ... In respect of
this Proclamation, it can be said that when other
exploring nations were showing a ruthless disregard of
native rights England adopted a remarkably enlightened
attitude towards the Indians of North America. The
Proclamation must be regarded as a fundamental
document upon which anv just determination of original
rights rests.’

The 1763 proclamation governed the position of the Indian
peoples for the next hundred vears at least. It still governs
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their position throughout Canada, except in those casaes when it

has been supplemented or superseded by a treaty with the

Indians ... But I must say that the proclamation is most

difficult to apply so as to enable anyone to say what lands are

reserved to the Indians and what are not. It contains general

statements which are wanting in particularity. In this respect

it is like other Bills of Rights.149
This passage reveals both the reason for the inclusion of the specific reference to the
Royal Proclamation in paragraph 25(a), and also the difficulties associated with it.

The reference to the rights or freedoms recognized by the Royal Proslamation,
1763, is not intended to limit the scope of rights deseribed in the opening paragraph as
"aboriginal, treaty or other rights or freedoms". The use of the word "ineluding" in the
opening paragraph makes it clear that the specific sub-categories mentioned in
paragraphs {a) and (b) are merely specific examples of the previously mentioned genus
of rights.

This does not, however, define the "rights or freedoms that have been recognized
by the Royal Proclamation, 1763", nor does it explain their continuing relevance in
Canada. As the passage quoted earlier indicates, the Proclamation is of great
symbolic importance to aboriginal peoples.150 It has been deseribed as the ™Mndian Bill
of Rights",131 and while one cannot deny the symbolic importance of the inclusion of a
specific reference to the Proclamation in the Charter, it is submitted that it is of

practieal importance as well.

In the 1926 case of R. v. Ladv McMaster Maclean J. stated, "The proclamation of

1763 ... has the force of a statute, and so far therein as the rights of the Indians are
concerned, it has never been repealed."152 This has been affirmed in several recent
decisions, 193 and thus the relevance of the Proclamation derives from its continuing
vitality. Until the enactment of s. 25 it could have been argued that the federal

government was constitutionally empowered, at least after the Statute of
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Westminster, 1931, to amend or repeal the Proclamation insofar as it applies within
Canada, but this is no longer possible.134 The reference in s. 25 is, in the context of
that seetion, meant to preserve these rights only from possible reduction by ather
Charter rights, and the Proclamation is not included in Schedule 1 of the Constitution
Act, 1982 so the amending formula in the Constitution Act, 1982 does not aooly to
amendments to it. Nevertheless, it is submitted that legislative ahrogation of the
rights recognized by the Royal Proclamation would amount to an amendment of 5. 25
not in accordance with the amending formula specified in the Constitution Act.

The Royal Proclanation is the traditional starting-point for analysis of
aboriginal title to ancestral lands. Although the view that the Proclamation is the sole
source for the aboriginal interest in landl55 is no longer accepted in Canadian law,!56
it is still accepted as an authoritative statement of the rules concerning this interest.
The effect of the portions of the Proclamation that pertain to aboriginal peoples has
been summarized by Brian Slattery in this way:

The Proclamation is one of those legal instruments that does
simple things in complicated ways. The central idea of its
Indian provisions is very simple: to ensure that no Indian lands
in America are taken by British subjects without native.
consent. This objective is secured by three main measures:
colonial governments are forbidden to grant any unceded Indian
lands, British subjects to settle on them, and private individuals
to purchase them, with a system of public purchases adopted as
the official mode of extinguishing Indian title ...

In brief, the Proclamation recognized that lands possessed by
Indians throughout British territories in America were reserved

for their exelusive use, unless previously ceded to the Crown.
Prior to a publie cession of such lands, they could not be

granted away or settled.137
Thus, at a minimum, the Proclamation affirmed the right of aboriginal people to
undisturbed possession of their ancestral lands until they agreed to a voluntary

surrender of these lands to the Crown. If the Proclamation is not the sole source of
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these rights, it is at least the best available indicator of them. The Procla nation also
established the model of extinguishing aboriginal title by treaty, which was followed
from 1763 onwards, and which still subsists, with stight variations, today.

‘'wo particular difficulties associated with the mention of the Proelamation in s.
25 were alluded to by Lord Denning in the passage quoted earlier: the precise area
covered, and the scope of the rights recognized.158 The question of the geographieal
extent of the Proclamation has been anaiyzed in orent deiail elsewherg, and this wii!
not be repeated.159 The scope of the rights recognized by the Proclamation is a
matter which has not yet received a great deal of attention, but it is obviously vital to
an understanding of the importance of paragraph 25(a) of the Charter. By the terms of
the relevant Proeclamation provisions, the document protects rights relating to land
use, but it may also preserve other rights.

Support for a broad interpretation of the rights recognized in the Proclamation
derives from the text itself, and the legal and logical imperatives from which it was
derived. In this document the King asserts ultimate sovereignty over the Indians and
their lands, but also acknowledges their "semi-autonomus status” in the description of
them as "Nations or Tribes with whom We are connected, and who live under Our
Protection."160 This, when viewed in the context of the legal framework of the day,
has been alleged to support such principles as the recognition of the aboriginal peoples
as nations, the necessity of mutual consent to the alteration of the relationship
established by the Proclamation, and an implied right to Indian self-government within
lands not "eeded to or purchased" by the Crown.16!

The merit of the argument in favour of an expansive interpretation of the rights
recognized hy the Royal Proclamation must ultimately be resolved hy administrators
and courts. Paragraph 25(a) will not bolster this view, save to the extent that a broad

interpretation can be favoured because it will, in turn, expand the scope of a remedial
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constitutional guarantee.!62  As » purely legal matter, this question must be resolved
by reference to historical and legal documents dating back to the eighteenth eentury,
and though the resolution of the matter is undoubtedly vital to a proper understanding

of parangraph 25(a), such a task is bevond the scope of this thesis.

3. Rights or Freedoms Acquired Bv Way of Land Claims Agreements

Paragraph 25(b) is one of the [ew provisions contained ©. s fgusiirariag Aor
1982, which have since been amended. In its original form it referred to "any rights or
frcedoms that may be acquired by the aboriginal peoples of Canada by way of land
claims settlement." The amended version, which is nov in force,163 refers to "any
rights or freedoms that now exist by way of land claims agreements or may be so
aequired." The changes relate to the deseription of the origin of these rights, changed
from "land claims settlement™ to "and claims agreements", and to the temporal
limitation, changed from "may be acquired" to "now exist ... or may be so acquired."

The latter amendment renders moot a controversy whieh had arisen among
academic scholars concerning the question of whether rights or freedoms acquired
under land claims settlements prior to 1982 were to be included within paragraph 23(b)
in its original form.164 The paragraph as amended is explieit on this point, and so it
need not be discussed further.

The change from "land elaims settlement" to "and claims agreements" does not
quell another debate, concerning the question of whether paragraph 25(b) protects only
rights or freedoms acquired_by what are currently called "eomprehensive claims", or
whether it also extends to "specific claims" agreements.165 This terminology derives
from recent statements of federal government policy concerning aboriginal land

elaims. 168 According to these statements:
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Comprehensive land claims relate to the traditional use and
occupancy and the special relationships that Native people have
had with the land since time imme norial, 19¢
The term "comprehensive claims" is used to designate claims
which are based on traditional Native use or oceupaney of land,
Such claims normally involve a group of hands or Native
communities within a geographic area and are comprehensive in
their scope, ineluding, for example, land, hunting, fishing and
trapping rights and other economic and social benefits ... The
term "specific elaims" ... refers to those claims whieh relate to
the administration of land and other Indian assets and to the
fulfillment of treaties.168
Professor Lysyk (as he then was) advanced the view that paragraph 25(b) reforrod
solely to comprehensive claims, because current usage indicated that only this sort of
agreement would properly he labelled as a "and claims settlement™. 169  Profassor
Sanders disputes this argument, claiming that the relevant words should include
"specifie claims" agreements that relate to land, as distinet from those that relate to
treaty annuity payments or the administration of trust funds.170
A comparison of the original and amended versions of paragraph 25(b) does little
to clarify the matter, because the arguments outlined above apply as easily to "land
claims agreements” as to "land claims settlement(s)". If one focuses on the current
version, a literal reading of the words used would indicate that both comprehensive
and specific claims settlements should be included, as "agreements" respecting ™and".
On the other hand, it is undoubtedly correct that current usage of the phrase more
easily lends itself to comprehensive than to specifie elaims.! 7}
At this juncture the non-exclusive nature of paragraphs (a) and {b) in s. 25
assumes an added importance, hbecause even if specific claims agreements are not
subsumed within paragraph 235(b), it is submitted that any rights or freedoms acquired

pursuant to such agreements are shielded by the general phrase "aboriginal, treaty or

other rights or freedoms” in s. 25. The exclusion of specific claims agreements from
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paragraph  25(h)} does not, therefore, render such agreements vulnerable to
constitutional challenge.  All original and consequential agreements bYetween the
Crown and aboriginal peoples concerning, inter alia, aboriginal title are, therefore,

shiclded from other Charter provisions by s. 25.

4, Other Rights or Freedoms That Pertain to the Aboriginal Peoples

‘The opening part of s. 25 refers to three distinet categories of rights or freedums
thut pertain to the aboriginal peoples of Canada: "aboriginal”, "treaty" and “other".
The mention of "other" rights or freedoms is a major difference between s. 25 of the
Charter and s. 35 of the Constitution Act, 1982, Although it is impossible to eatalogue
all of the rights or freedoms this word may refer to, several general observations can
be offered.

These unidentified "other" rights must, qccording to the terms of the section,
pertain to the aboriginal peoples. The reference only makes sense if it is understood
to mean that these rights pertain to aboriginal peoples qua aboriginal peoples, and not
as eitizens of Canada, or residents of a particular province or territory. The statutory -
context, the marginal note, and common sense all support this interpretation.

The special or unique rights which are protected by this reference in s. 25 ean be
divided into two broad categories: constitutional and statutory or common law.
Among the constitutional rights or freedoms that pertain to the aboriginal peoples,
reference will be made here only to the Natural Resource Transfer Agreements,172
which were confirmed by the British North America Act, 1930.173 Iy each of these
agreements an identical paragraph recognizing Indian hunting, fishing and trapping

rights was inserted:

In order to secure to the Indians of the Provinee the
continuance of the supply of game and fish for their support and
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subsistence, Canada agrees that the laws respecting game in
force in the Province from time to time shall apply to the
Indians within the boundaries thereof, provided, however, that
the said Indians shall have the right, which the Provinece hereby
assures to them of hunting, trapping and fishing game for food
at all seasons of the vear on all unoceupied Crown lands and on
any other lands to which the said Indians may have a right of
access. 174

The Supreme Court of Canada has on three occasions declared that the overall

nurpose of these paragraphs was to effect a "merger and consolidation” of the treaty

isitts of the Indians.175 The significance of the inclusion of these rights within s. 25
is therefore that they extend beyond the Buarantees contained in the original treaties
with prairie Indians,176 and yet might not be described as "aboririnal rights" because
they are exercised in some areas which are not ancestral lands, and in any event the
aboriginal title to the area has been surrendered by way of treaty. Although the
Natural Resources Transfer Agreements were previously given Constitutional status,
inclusion of these rights is significant as a guarantee against their abrogation by any
provision in the Charter.

Various statutory or common law rights or freedoms that pertain to aboriginal
peoples naturally fall within the scope of the phrase "other rights or freedoms" in s.
25. The most important statutory source of these rights is the Indian Act,|777 although
other examples of unique statutory rights pertaining to aboriginal people are casily
found.178 As Professor Sanders has pointed out, the Indian Act membership systemn
concerns "rights”, and these rights "pertain to" the aboriginal peoples.!79 Therefore
this structure might be shielded from challenge under the Charter provisions,
specifically ss. 15 and 28.

Does s. 25 therefore "freeze" all existing statutory and common law rules

respecting aboriginal peoples which can be deseribed as "rights" or "freedoms"? The

answer is uncertain. An argument similar to that advanced earlier with respect to the

by
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Royal Proclamation, 1763, can be made that any restriction on these existinz rights or
freedoms is prohibited, by implication, by s. 25. On the other hand, it can be argued
that the section would meet its designated purpose if it merely prevents the
diminution by the operation of other Charter rights of whatever speeial rights
pertaining to aboriginal peoples exist from time to time. If this argument is accepted,
governments would be free to amend legislation or modify eommon law rules
respecting weriginad cooples, and s. 25 would attach to whatever speeial rights or
freedoms cxisted at any given point in time. The obvious problem with such an
interpretation is that the scope of a remedial Charter provision is then subject to
modification by ordinary legislation. This is an undesirable and anomalous resuit,
which may be contrasted with the situation which prevails with respect to other
Charter rights, which can be subject to reasonable limits according to s. 1, hut the

scope of the substantive guarantees cannot be affected by ordinary statute.

V. The Use of Section 25 as an Interpretive Prisin

Section 25 of the Charter is an interpretive prism, which will modify the scope
or application of other Charter rights in order to preserve aboriginal, treaty or other
rights or freedoms that pertain to the aboriginal peoples of Canada. The arguments
presented in this Chapter will be applied to three conecrete situations which have
arisen in decided cases, in order to illustrate its significance. This will be preceded by
general observations on the use of s. 25.

In order to triggel: S. 25 of the Charter several prerequisites must be satisfied.
The case must involve another right or freedom guaranteed by the Charter. The case
must also be such that the enforcement of this other Charter right has the potential to
abrogate or derogate from one or more of the rights pertaining to the aboriginal

peoples mentioned in s. 25. Section 25 should then be applied as an interpretive prism,
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whieh will modify the usual definition or scope of the substantive guarant2e, <o as to
preserve and protect the particular aboriginal, treaty or other rights or (reedo:ins
which would otherwise he impinged upon. Only then should a court consider whethey

the lirnit on the right or freedom as modified by s. 25, is reasonable and demonstrably

justified in a free and democratic society, in accordance with s. 1.

This analysis can be illustrated by reference to three cases. The first, R. v.
Bg_c_!_l_‘l_gg.lgﬂ involved = challenge by a white man to an exemption from the licencing
réquirements granted by s. 22 of the Northwest Territories Fishery Regutations131 to
"an Indian, Inuk or person of mixed blood" who is fishing for food by traditional
methods. The accused, Rocher, is a white man who gains his livelihood by, inter alia,
hunting, fishing and trapping, and who was arrested while fishing for food for his dogs.
He alleged that s. 22 contravened the guarantee of "equality before the law" in s. 1(b)
of the Canadian Bill of Rights.182 For the purposes of this discussion the case will be
treated as involving s. 15 of the Charter.183

This case would involve & Charter claim based on s. 15, which would have the
effect, if successful, of diminishing a statutory right provided to aboriginal peoples. Tt
would abrogate or derogate from a right that pertains to the aboriginal peoples, and
therefore s. 25 is triggered. The equality right in s. 15 must be viewed through the
prism of s. 25 in order to prevent the s. 15 guarantee from obliterating the protection
of aboriginal rights. If this is done in the context of this particular case, it becomes
clear that the racial eriterion employed in the exemption does not offend s. 15 as .
modified by s. 25. The guarantee of equality in s. 15 does not preclude such a
provision with respect to aboriginal peoples, although it might do so in respect of other
racial groups, because the operation of s. 25 precludes such a finding. Equality in a
sotiety which respects and protects the unique rights and freedoms of aboriginal

peoples does not require "colour-hlind" treatment. It is not "equality as sameness™.
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Instend 5. 15, as modified by s. 25, requires merely that legislation which affects the
rights of abariginal peoples not be judged according to the standard which would
otherwise apply. Equality in this sense is still a meaningful guarantee, because it
prevents the enforcement of unnecessary or irrational distinctions not related to the
basic need to preserve the unique rights of aboriginal peoples,184 while at the same
time it does not render nugatory these fundamental rights. This mirrors the actual
resolt In the Rocher ease. but it is submitted that s. 25 provides a surer guide for this
unalysis than has heretofore existed, and it ensures that the appropriate factors are
considered.

Another situation in which the application of s. 25 can be illustrated concerns s.
98(1) of the Criminal Code,!85 which requires a court in certain circumstances to
make an order, in addition to other punishment, prohibiting the accused "from having
in his possession any firearm or any ammunition ... for any period of time speecified in
the order ..." In several cases where this provision has been invoked against aboriginal
persons, it has been challenged as "cruel ard unusual treatment or punishment"
contrary to s. 12 of the Charter.186

In the ordinary course of events, it is submitted that s. 12 would have no
application to s. 98(1), because it is neither "eruel" nor "unusual" to impose such a
sentence upon persons who have been convicted of crimes involving violence. When s.
98(1) is applied in respect of an aboriginal person who pursues a traditional lifestyle,
and who gains a livelihood by hunting or trapping, however, s. 12 is triggered. In this
instance the Charter right is not being raised in a manner which abrogates or
derogates from the rights of aboriginal peoples; rather it is the effect of the limited
scope of the traditional definition of the Charter right which accomplishes this result.
Any other interpretation of s. 12 in this situation would, it is submitted, involve

construing & Charter guarantee so as to abrogate or derogate from a right that
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pertains to aboriginal peoples, and therefore contrary to the mandatory command of s.
25.

Section 12 should be viewed through the prism of s. 25, which will alter the usual
meaning of the relevant words. The effect of this will be that s. 98(1) may be found to
be contrary to s. 12, if it has the effeet of depriving an individual of the right to
pursue the traditional pursuits protected by "aboriginal, treaty or other rights" and if
it cernot then be justified under s. 1. All of thig depends upon the particular facts of
each case; s. 25 merely offers an avenue by which these issues can be raised and

analyzed.187

The final illustrative case is Jack and Charlie v. The Queen,188 in which the

accused raised a defence based, inter alia, on freedom of religion, to a charge of
hunting deer out of season, contrary to the British Columbia Wildlife Act.189 [t was
admitted at trial that the two accused had shot a deer out of season, but they testified
that they did so only for the purpose of obtaining meat required for a religious
ceremony. Mr. Justice Beetz wrote the judgment of the ununimous Court, and he

rejected the defence because he accepted the two arguments of the Crown on this

- point:

(a)  the hunting itself was not a religious practice,

(b}  the intended use of the deer meat in a religious ceremony
amounts merely to "motive" and is therefore irrelevant to
legal culpability.190
The application of s. 25 as a prism through which the guarantee of freedom of religion
in s. 2(a) of the Charter can be viewed on these facts does not dictate a different
result in this case. Section 25 would ensure that aboriginal religious practices

received protection under s. 2{a) which is comparable to that afforded to other

religions, but in the light of the conclusions of the trial judge that the killing of the
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deer was not part of the actual religious ceremony, it is difficult to eonclude that ss.
2(a) and 25 would provide a defence to the charge arising from this act. Section 25
would, however, prevent a court from adopling a restrictive interpretation of s. 2(a)
which would exclude traditional aboriginal ceremonial practices from the ambit of
"freedom of religion" under the Charter.

This is how s. 25 should operate in a Charter case. It is an int_erpretive prism,
and the refraction which it provides will proteet the rights gnd freedoms of the

ahoriginal peoples of Canada.
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(1881), 62 C.C.C. (2d) 227; 34 O.R. (2d) 360. Leave to appeal to the Supreme
Court of Canada denied: [ 1981] 2 S.C.R. xi.

R.8.0. 1970, c. 186 [ now R.S.0. 1980, c. 1821, O. Reg. 576, 1976.

Supra note 103, at p. 230 (7.0.0C.).

Ibid., at p. 232.

The authority of the case on this point is not reduced, it is submitted, by the fact
that this evidence was considered by consent of both counsel, who "agreed that
the minutes of this eouneil meeting recorded the oral portion of the 1818 treaty
and are as much a part of that treaty as the written articles of the provisional

agreement.”, ibid., at pp. 230-31.

See, for example, R.A. Price ed.,.’l‘he Spirit of the Alberta Indian Treaties,

Montreal: Instutute for Research on Publie Poliey, 1979; R. Fumoleau, As Long
As This Land Shall Last: A History of Treatv 8 and Treaty 11, 1870-1939,
Toronto: MeClelland and Stewart, 1975; D. Opekokew, The First Nations: Indian
Government and the Canadian Confederation, supra note 68; LA. Getty and D.B.
Smith, One Century Later: Western Canadian Reserve Indians Since Treaty 7,
Vancouver: University of British Columbia Press, 1978.

See, for example, Waddams, supra note 90; Gallen v. Allstate (1984), ¢ D.L.R.
(4th) 496 (B.C.C.A.).

Simon v. The Queen, [ 1985] 2 S.C.R. 387, at p. 402. See also R. v. White and’
Bob (1965), 50 D.L.R. (2d) 613, at p. 652, where Norris J.A. adopted a rule from
an American case that "(t)he language used in treaties with the Indian< should
never be construed to their prejudice."
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(1981), 62 C.C.C. (2d) 227; 34 O.R. (2d) 360, at pp. 235-36 (C.C.C.), eiting R. v,
White and Bob, ibid., as authority for this proposition.

This was emphasized by Cartwright J., in dissent, in R. v. George, [ 19661 5.C.R,
267, at p. 279: "We should, I think, endeavour to construe the treaty of 1827 and
those Aects of Parliament which bear upon the question before us in such a
manner that the honour of the sovereign may be upheld and Parliament not.-made
subject to the reproach of having taken away by unilateral action and without
consideration the rights solemnly assured to the Indians and their posterity by
treaty." This principle was re-affirmed in R. v. Taylor and Williams, supra note
111, at p. 235 (C.C.C.).

The inequality was linguistie, cultural, social and legal. The treaties were, after
all, drafted in a language and form unfamiliar to the Indians who "signed" them,
and they have since been interpreted in courts where aboriginal people were
often not represented. As well, the translation of the treaties was not always in
accord with the oral explanations given to the signatories.

Thus, for example, the rules concerning eapacity to contract, the plea of non est
factum, and in Ontario the rule from Tilden Rent-a-Car v. Clendenning (1978), 83
D.L.R. (3d) 400 (Ont.C.A.), are all broadly analogous to this principle. See
Treitel, supra note 109, and Waddams, supra note 109.

Supra note 111.
bid., at p. 232.

Dbid., at p. 236. See also R. v. Napoleon, [ 19861 1 C.N.L.R. 86 (B.C.C.A.).

See, for example, R. v. Bartleman (1984), 12 D.L.R. (4th) 73 (B.C.C.A.). See also
A.-G. Ontario v. Franeis, [ 1870-1890] 2 C.N.L.C. 6 (Ont. H.C., Ch. D.), in which

- the Indian definition of treaty terms was given effect to.
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A. Morris, The Treaties of Canada With the Indians of Vanitoba and the Nerth-
West Territories, Toronto: Belford, Clarke & Co., 1880 {Coles reprint, 1970), at
p. 355.

. See Cumming and Vlickenberg, Native Rights in Tanada, at pp. 128-29.

. (1935), unreported, cited in R. v. Johnston (1966), 56 D.L.R. (2d) 749 (Sask. C.A.),

at p. 754. An edited version of this decision is reproduced in Morse, Aboriginal

Peoples and the Law, supra note 72, at p. 399

hid., at p. 754,

(1966), 56 N.L.R. (2d) 749 (Sask. . A.).
R.8.8. 1953, . 232.

Supra note 123, at p. 751.

Ibid., at p. 753 (emphasis in the original).

See Price, s'ugra note 108; and see P.A. Barkwell, "The Medicine Chest Clause in
Treaty No. 6", [ 19811 4 C.N.L.R. 1.

Manitoba Hospital Commission v. Klein and Spence (1969), 67 W.W.R. 440; 4
D.L.R. (3d) 522 (Q.B.); R. v. Swimmer, [ 19711 1 W.W.R. 758 (Sask. C.A.).

See, for example, K. MeNeil, Indian Hunting, Trapping and Fishing Rights in the

Prairie Provinces of Caﬁada, University of Saskatchewan Native Law Centre,
1983, Chapter 3.

See the current Indian Aet, R.S.C. 1970, e. 1-6, ss. 109-113, and the previous
versions of these provisions.

Indian Act, R.S.C. 1970, e. I-6, ss. 37-41.
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This discussion is also relevant to the interpretation of s. 35, and it is continued
in the analysis of the significance of the word "existing” in that section, in the
following Chapter.
See, for example, Treaty Number 3 of 1873, reprinted in Morris, supra note 101,
at p. 320, in which the guarantee of hunting and fishing rights is stated in
qualified form: "subject to such regulations as may from time to time be made

by her Government of her Dominion of Canada." Kent MeNeil notes that

Treaties 3 to 8 and Treaty 11 all contain similar provisians: supra note 129, at p.
9.

(1964), 46 W.W.R. 65 (N.W.T.C.A.), aff'd. [ 1964] S.C.R. 642; (1964), 49 W.W.R.
306 (S.C.C.). )

Ibid., at p. 67.
Ibid., at p. 68.
Ibid., at p. 68,
Migratory Birds Convention Aect, R.S.C, 1952, . 179.

Supra note 134, at p. 74.

See R. v. George, [ 1969] S.C.R. 267; Daniels v. The Queen (1968), 2 D.L.R. (3d)
1 (S.C.C.); R. v. Moosehunter, [ 1981] 1 S.C.R. 282.

See D. Knoll, "Treaty and Aboriginal Hunting Rights", { 1979] | C.N.L.R. 1, at p.
7.

(1966), 52 D.L.R. (2d) 481 (S.C.C.); affirming (1964), 50° D.L.R. (2d) 613
(B-CIC-'A-)Q

R. v. George, [ 1966] S.C.R. 267.
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(1964), 50 D.L.R. (2d) 613 (B.C.C.A.), at p. 618.

R. v. Tavlor and Williams (1981), 34 O.R. (2d) 360 (C.A.); See Sanders, infra note
146.

See D. Sanders, "Indian Hunting and Fishing Rights" (1973-74), 38 Sask. L. Rev.
45, at p. 46; L.C. Green, "Legal Significance of Treaties Affecting Canada's
Indians" (1972), 1 Anglo-Am. L. Rev. 119, at p. 134,

[1985] 2 S.C.R. 387, at pp. 405-6.

See, for example, B. Slattery, "The Constitutional Guarantee of Aboriginal and
Treaty Rights" (1983), 8 Queen's L.J. 232, at p. 240,

R. v. Secretary of State for Foreign and Commonwealth Affairs, 119821 2 All

E.R. 118 (C.A.), at pp. 124-25, per Lord Denning, M.R. The quote from Gwynne
J. is taken from St. Catharine's Milling & Lumber Co. v. The Queen (1887), 13
S.C.R. 577, at p. 652.

Ibid. See also K. Lysyk, "The Rights and Freedoms of the Aboriginal Peoples of
Canada" in The Canadian Charter of Rights and Freedoms: Commentary (W.S.
Tarnopolsky and G.A. Beaudoin eds.), Toronto: Carswell, 1982, 467, at p. 475.

See above, note 1489,

[ 1926] Ex. C.R. 68, at p. 72. See also Campbell v. Hall, [ 1555-1774] AN E.R.
252.

For example, R. v. Secretary of State for Foreign and Commonwealth Affairs,
supra note 149; Calder v. A.~G. B.C. (1973), 34 D.L.R. (3d) 145 (S.C.C.); Hamlet
of Baker Lake v. Minister of Indian Affairs and Northern Development (1979),
107 D.L.R. (3d) 513 (F.C., T.D.). |
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See B. Slattery, "The Hidden Constitution: Aboriginal Rights in Canada™ (198.1),
32 Am. J. Comp. L. 361, at p. 369: B. Slattery, The Land Rights of Indigenous

Canadian Peoples as Affected Bv The Crown's Acquisition of Their Territories.
D. Phil. Thesis, Ox{ord, 1979, at pp. 315-19.

As expressed, for example, in St. Catharine's Milling & Lumber Co. v. The Queen
{1888), 14 App. Cas. 46, at pp. 54-55 (P.C.).

See Calder v. A.-G. B.C., supra note 153; and Hamlet of Brker Lake v. Ministor
of Indian Affairs and Northern Development, supra note 153, at p. 541; A.--.
Ontario v. Bear Island Foundation (1984), 15 D.L.R. (4th) 321 (H.C.J.).

"The Hidden Constitution: Aboriginal Rights in Canada" (1984), 32 Am. J. Comp.
L. 361, at pp. 369-71.

Supra text at note 149,

See J. Stagg, Anglo-Indian Relations in North America to 1763 and An Analysis
of the Royal Proclamation of 7 Oectober, 1763, Research Branch, D.LA.N.D.,
Ottawa, 1981; B. Slattery, The Land Rights of Indigenous Canadian Peoples as
Affected by the Crown's Acquisition of Their Territories, D. Phil. Thesis, Mxon.,
1979 (reprinted by the Canadian Native Law Centre); G.S. Lester, The Territorial
Rights of the Inuit of the Canadian Northwest Territories: A Lepal Argument,
J.D. Thesis, Osgoode Hall .Law School, 1981; K. Narvey, '"The Royal
Proclamation of 7 Oectober 1763, The Common Law and Native Rights to Land
Within the Territory Granted to the Hudson's Bay Company" (1973-74), 38 Sask.
L. Rev. 123. See also Calder v. A.-G. B.C., supra note 153, and Sigeareak v. The
Queen, [ 1966] S.C.R. 645.

Slattery, supra note 157, at p. 370.

See Minutes of Proceedings and Evidence of the Special Joint Committee of the
Senate and the House of Commons, 1989, Issue No. 16, at pp. 13-16.
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See, for a similar argument with respect to treaty rights, supra, at p. 38,
By virtue of the Constitution Amendment Proclamation, 1983: SI 847102,

See, for example: Lysyk, supra note 150, at p. 475; Slattery, supra note 148, at
p. 239; D. Sanders, "The Rights of the Aboriginal Peoples of Canada" (1983), A1
Can. Bar Rev. 314, at p. 326.

See Lysyk, ibid., at p. 476; and see Sanders, ibid., at n. 328,
See In_All Fairness: A Native Claims Poliecy, Comprehensive Claims, Qttawas

D.LA.N.D., 1981; Outstanding Business: A Native Claims Policy, Specific
Claims, Ottawa: D.ILA.N.D., 1981.

In All Fairness: A Native Claims Poliey, Comprehensive Claims, ibid., at p. 7.

Qutstanding Business: A Native Claims Poliey, Specific Claims, ibid., at p. 7.

Supra note 150, at p. 476.
Supra note 164, at p. 328,

The amendment of s. 35, which adds the following sub-section, seems to support
this view:

(3} For greater certainty, in sub-section (1) "treaty rights"
ineludes rights that now exist by way of land claims agreements
or may be so acquired. '

If the settlement of a "specific claim” resulted in the recognition of new treaty
rights, surely the settlement would, itself, then be called simply a "tréaty right.”
If this is accepted, the addition of s. 35(3) would indicate that comprehensive

rather than specific claims agreements needed specific inclusion in paragraph

25(b). y
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By which the federal government transferred ownership of land and natural
resources to the governments of Manitoba, Saskatehewan and Alberta.

R.S.C. 1970, App. II, No. 25, sinece re-named Constitution Act, 1930. This is
ineluded in Schedule I to the Constitution Aet, 1982,

Paragraph 12 of the Agreernent with Vanitoba; paragraph 13 of the Alberta and
Saskatchewan Agreements.

Frank v. The Queen, { 1978] 1 S.C.R. 95, at p. 100; R. v. Sutherland, [ 1989 2
3.C.R. 451, at p. 461; Moosehunter v. The Queen, [ 19811 1 S.C.R. 282, at p. 285.

Which are now referred to as merely of historieal interest; see R. v. Sutherland,

ibid.; see, generally, K. MeNeil, Indian Hunting, Trapping and Fishing Rights in

the Prairie Provinces of Canada, University of Saskatchewan Native Law Centre,
1983, Chapter 5.

R.S.C. 1970, c. I-6.

See, for example, the provision in the Northwest Territories Fishing Regulations,
C.R.C. 1978, c. 847, which permits unlicenced fishing by "an Indian, Inuk or
person of mixed blood"; discussed in R. v. Rocher (1984), 14 D.L.R. (4th) 210
(N.W.T.C.A.). An example of a common law right that pertains to aboriginal
people is the recognition of customary marriage and adoption; see B. Morse,
"Indian and Inuit Family Law and the Canadian Legal System" (1980), 8 Am.
Indian L. Rev. 199; N. Zlotkin, "Judicial Recognition of Aboriginal Customary
Law in Canada: Selected Marriage and Adoption Cases", [ 1984] 4 C.N.L.R. I;
Re Tapornak Adoption Petition, [ 1924]) 1 C.N.L.R. 185 (N.W.T.S.C.).

Supra note 164, at p. 327,
(1984), 14 D.L.R. (4th) 210 (N.W.T.C.A.).

C.R.C. 1978, c. 847.
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R.S.C. 1970, App. 1L

It is & nice question whether s. 25 would apply to the Canadian Bill of Rights, by
virtue of the guarantee of its continued existence in s. 26 of the Charter. This
question will likely remain of only theoretical interest for the foreseeable
future.

For example, a "second" preference for males, added to the existing s. 22
exemption, would not be justified by s. 25 of the Charter,

R.S.C. 1970, c. C-34, as am.

See, for example, R. v. Tobac (1985), 20 C.C.C. (3d) 49 (N.W.T.C.A.); R. v.
Weyallon, [1985] 4 C.N.L.R. 184 (N.W.T.C.A.); R. v. Herman, [1986] 1
C.N.L.R. 72 (Sask. Prov. Ct.); R. v. Ratt, [ 1986] 1 C.N.L.R. 123 (Sask. Prov.
Ct.).

Note the differing results reached in the cases listed in the preceding note.

[1985] 2 S.C.R. 332. See A. Hayward, "R. v. Jack and Charlie and the
Constitution Act, 1982: Religious Freedom and Aboriginal Rights in Canada"

(1984), 10 Queen's L.J. 165.

R.S.B.C. 1979, c. 433.

Supra note 188, at p. 343.



CHAPTER 6

SECTION 35: THE SUBSTANTIVE GUARANTEE

PARTII
RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA

35. (1) The existing aboriginal and treaty rights of the
aboriginal peoples of (anada are hereby recognized and
affirmed.

(2) In this Act, "sboriginal peoples of Canada” includes
the Indian, Inuit and Vetis peoples of Canada.

(3) TFor greater certainty, in subsection (1) "treaty
rights" includes rights that now exist by way of land claims
agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the
aboriginal and treaty rights referred to in subsection (1) are
guaranteed equally to male and female persons.

35.1 The government of Canada and the provineial
governments are committed to the principle that, before any
amendment is made to Class 24 of section 91 of the
"Constitution Act, 1867", to section 25 of this Act or to this
Part, ‘

(a) a constitutional conference that includes in its
agenda an item relating to the proposed amendment,
composed of the Prime Minister of Canada and the first
ministers of the provinees, will be convened by the Prime
Minister of Canadga; and

{b) the Prime Minister of Canada will invite

representatives of the aboriginal peoples of Canada to
participate in the discussions on that item.

Introduction
Section 351 is a substantive guarantee of the aboriginal and treaty rights of the

aboriginal peoples of Canada. Since its original enactinent in 1982, this provision has
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been amended, and a new s. 35.1 has been added.? The amendments clarify the
meaning of the original in certain respects, hut also add new concepts to it. In this
Chapter, the constituent elements of ss. 35 and 35.1 will be discussed. Particular

emphasis will be placed upon the key part of the guarantee, contained in s. 35(1%

I. Section 35(1)

I. Overview

Section 35 is contained in Part IT of the Constitution Aet, 1982, which is headed
"Rights of the Aboriginal Peoples of Canada." It is not part of the Charter of Rights
and Freedoms. This has several implications, the most ebvious of which are that while
s. 35 does not benefit from the explicit "guarantee" of rights in s. 1, nor is it
enforceable by way of s. 24(1), neither is it subject to the limitations clause in s. 1 or
the legislative over-ride provided for in s. 33. This leaves the status and
enforeeability of s. 35 uncertain.

The legislative history of s. 35 is not useful as an aid to understanding these
matters', as was pointed out in an earlier chapter.3 The status of s. 35, and by
implication its enforceability, must be determined by an examination of its key words

and phrases: "recognized and affirmed"; "existing"; and "aboriginal and treaty rights™.

2. The Meaning of the Words

()  Recognized and Affirmed"

| Seetion 35 states that the existing aboriginal and treaty rights of the aboriginal
peoples of Canada ™"are. hereby recognized and affirmed.” ("sont reconnus et
confirmes". This language may be contrasted with that of the Charter of Rights and

Freedoms, in which the rights and freedoms are "guaranteed" {s. 1, s. 24(1)). A
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comparison of these sections indicates a possibility that s. 35 will be interpreted so as
to be less effective protection for the rights included in it than the Charter.

Brian Slattery states the alternate meanings in this way:

Two alternate meanings seem possible in the context of section

35. Either the provision means that the rights referred to are

'hereby acknowledged as valid,' or it affirms only that the rights

are 'herehy taken note of .4
The narrow readiang of s. 35 seems plausible on a bare reading of the words in 5. 35.
After all, there must be some difference between a guarantee of richts and a mere
"recognition” and "affirmation” of these rights.

As Slattery points out, however, this argument is inconsistent with current
dictionary definitions of these words,® and does not correspond to the meaning of the
French version of the section,b whieh is equally suthoritative with the English.” All of
these sources support the stronger interpretation of the relevant words, which Slattery
has described as meaning that the rights "are formally acknowledged as valid in law
and rendered sure and unavoidable."8

Further support for this analysis can be drawn from subs. 35(4), which states:

Notwithstanding any other provision of this Act, the aboriginal

and treaty rights referred to in subsection (1) are guaranteed

equally to male and female persons (emphasis added).
The use of the word "guaranteed" indicates that the rights referred to in s. 35 are not
merely taken note of.

The final, and perhaps most telling, argument derives from the logie of
entrenchment itself. If these rights were. merely to be taken notice of, without being
accorded increased legal status or made enforceable, a positive statement such as that

in s. 35 was not required.? Instead a mere statutory enaétment, or mention in the
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preamble would have sufficed. The purpose for including a statement of rights in a
constilution must surely be to ensure that the rights so included are given a higher
status than they enjoyed previously, and to protect them from encroachment by other
laws or peactices. If this is true, the words "recognizéd and affirmed” must be given
the broader meaning which Professor Slatterv has identified. The rights are
"recognized" by s. 35, and in that sense it is correct to state that thev are taken notice
cf: but they are also "affirmed", and this must mean their validity is acknowledged.
That this is done in the constitution means that these rights are secure from alteration
or diminution, except by the preseribed amendment procedures.

As mentioned earlier, s. 35 is contained in Part II of the Constitution Act, 1982,
and therefore it is not enforceable by way of s. 24 of the Charter. Section 52 of the
Constitution Act provides a means by which s. 35 can be given effect to. It states:

The Constitution of Canada [ which includes s. 35] is the
supreme law of Canada, and any law that is inconsistent with
the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.
This section states expleitly that inconsistent laws (statutory or ecommon) cannot be
given effect to in the face of a constitutional guarantee, and thus s. 35 may be

enforced by means of an application to a court pursuant tos. 52.10

(i) Existing

The original version of s. 35T then numbered s. 341 did not include the
word "existing." It was added to the patriation Accord agreed upon by the First
Ministers on 5 November 198]. After intense lobbying by aboriginal organizations s. 35
was reinstated into the constij:utional amendment package.ll It is generally agreed

that the word existing was added to the section at the insistence of Premier
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Lougheeed of Alberta, as the price for his support for the re-insertion of the section
into the Constitutional reform package.12 In announcing the new version, the Minister
of Justice stated the view of the federal government that the addition of the word
"existing" did not alter its substance, but merely made explicit what was already
implicit in the statement.13

The reassurance of the Minister of Justice notwithstanding, it is necessary to
review the significance of the word "existing” in s. 35 if for no other reason than that
the courts are obliged to give the word M meaning. Furthermore, a cursory
examination of the legislative history of s. 35 makes it clear that the insertion of the
word was not a mere "housekeeping” matter; it was done for some purpose, and it is
this which the courts must ascertain. The range of possible meanings that can be

attributed to the word is revealed by an examination of scholarly comment and the

few cases which have interpreted s. 35.

(a)  The Authors

There are as many views on the meaning and significance of s. 35 as there are
authors who have written about this matter. Broadly spesking one may divide the
commentators into two groups: one group asserts that the word adds nothing of
importance to the section in respeét of the current legal status of these rights; the
other group suggests that the word has implications both for the current and future
legal status of the rights set out in s. 35.

Before entering upon an examination of this body of opinion, it should be pointed
out that there is oné matter upon which all of the authors agree: that the word
"existing" is to be read as qualifying both éboriginal and treaty rights.l14 Indeed, a

plain reading of the section does not admit of any other view.
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Turning now to the two schools of thought on the meaning of the word "existing”,
it is necessary to outline in a summary fashion, the scholarship on this point.
Professor Sanders is undoubtedly the foremost exponent of the view that the current

status of the rights mentioned in s. 35 was not altered by the addition of this word. In

his view:

fTlhe earlier wording of the seetion (without the word

‘existing"! was never intended to revive rights which had been

lawfully ended. The treaties, in genersl, are understood to nave

extinguished at least some of the aboriginal rights of the Indian

populations who signed them. The earlier wording of section 35

would not have been interpreted to restore aboriginal rights

which had been ended by treaty...

Under either version of section 35 aboriF_inal rights were

recognized and affirmed only if they existed.l?
This is not a wholesale endorsement of the federal government's position mentioned
earlier,16 because Professor Sanders does state that the addition of the word existing
precludes arguments challenging the validity of prior abrogations of treaty rights
without the consent of the aboriginal signatories, which the prior version of the
section might have supported.1? In his view, therefore, the addition of the word
existing had only a limited impact on the scope of s. 35, because either version of the
section had "no substantive impact on aboriginal and treaty rights".18

A similar opinion has been proffered by Professor Lysyk (as he then was).!?

Although his article is somewhat equivocal on this point, Lysyk does point out that s.
35 "speaks of rights which are thereby 'recognized', which implies the prior existence
of such rights".20 An examination of the application of s. 33 in respect of treaty
rights confirms this author's view that the addition of the word existing precludes a s.

35 challenge to limits on treaty rights that existed when the section was enacted, i.e.

1982. A refinement of this argument is suggested, in these terms:
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It might be suggested that subs. 33{1} is satisfied if it is shown
that a particular kind of right {e.g., hunting right) is recognized
to exist in law, without importing the legal limitations
presently dictated by the jurisprudence concerning the scope of
that right (i.e., the narrowing of the hunting right by federal
statutes pre-dating the Constitution Act).21

This refinement is also suggested by Norman Zlotkin, who concludes that a
satisfactory interpretation of the word "existing" would "limit the recognition of
aboriginal and treaty rights to the kinds or categories of rights recognized by Canadian
jurisprudence up to 17 April 1982".22 He contrasts this approach with the narrow view
that the word existing in s. 35 freezes the status of aboriginal and treaty rights as thev
were in 1982, so that what was entrenched by s. 35 were aboriginal and treaty rights
subject to legislative over-ride. Like other authors who have discussed and rejected
this argument,23 Zlotkin finds this view unsatisfactory because it would effectively
give these rights no constitutional protection at all, and it would create a complex
patchwork of rights that would vary from province to province.24

Perhaps the most powerful explication of the view that the word existing in s. 35
affects both the current and future status of aboriginal and treaty rights has been
provided by Professor Brian Slattery.25 The impact of the word "existing", in his view,
must be measured by reference to the status and content of the rights on 17 Apzil 1982,
when the section came into force, and after that date. Each of these aspects of the
argument will be discussed.

With respect to the content of the rights as of 1982, Slattery concludes that the
word "existing™ indicates that only un-extinguished aboriginal and treaty rights gained
constitutional protection by s. 35. Any treaty obligations which had been previously
fulfilled or lawfully terminated were not revived by the enactment of this section, nor
were aboriginal rights to occupancy‘of land which had previously been extinguished,

save insofar as no compensation was paid for the expropriation of these rights.26 The
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legal status of these rights was altered in three significant wavs, according to this

author:
First, insofar as there remained any doubts regarding the
soundness of the doetrine of aboriginal title in Canadian law, or
the validity of the Indian treaties as a class, those doubts are
now dissipated. Tt can no longer be questioned, in the face of
section 35 that aboriginal land rights and treaty rights are legal
entities, and not mere political or moral rights, or elaims on the
Crown's favour. Second, to the extent that ahoriginal land
rights or treuty rights were precarious rights, revoouble at the
Crown's pleasure, they are now indefeasible... Third, where

procedural barriers existed to the assertion of aboriginal or
treaty rights those obstacles are now removed.27

The second proposition stated by Slattery relates to the impact of the word
"existing" on the future content and status of the rights. The current form of s. 35
makes it clear that the rights guaranteed are those that exist "from time to time",
rather than those that existed on the date of proclamation of the Act. This was a
tenable argument in relation to the original version of s. 35.28 It is bolstered by the
amendments added in 1983, which include sub-section 35(3):

For greater certainty, in subsection {1} "treaty rights" includes

rights that now exist by way of land elnims agreements or may

be so acguired.
As Professor Slattery correctly points out, this provision is presented ™ot as an
exception to the rule laid down in sec. 33(1), but as a clarification of that rule, enacted
only 'for greater certainty’ 729 This amendment, together with the general principle
of statutory interpretation that a statute shall be considered as always speaking,3? is
conclusive on this point. The implication of this is that aboriginal peoples are free to
"modify or extinguish théir aboriginal and treaty rights by means of consensual

agreements, without the necessity of a formal constitutional amendment under s. 38 of

the Constitution Act, 1982,
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The latter aspect of Slattery’s argument seems incontrovertible. The amhiguity
of the original s. 35 has been clarified hv the addition of suhs. 35(3). A variant of his
argument concerning the content and status of the rights up to 1982 has been presented
hy Kent MeNeil.3! In his view there is a distinction between rights which have been
extinguished and those which are merely suspended or in abeyance due to an
inconsistent statute or regulation. The word existing in s. 35 does not prevent, in
MeNeil's opinion, the latter category of aboriginal and treaty rights from being

constitutionally protected. He states:

While it may be conceded that section 35(1) probably does not
revive rights previously abrogated by legislation, it is suggested
that different considerations apply to rights that were merely
restricted but not extinguished. Thus, where aboriginal title to
land had been extinguished by legislation, that title would no
longer have heen in existence on April 17, 1982, and therefore
would not have been revived by section 35{1). Aboriginal or

treaty rights to hunt, trap and fish that have been limited by

federal or provincial legislation, on the other hand, continue to

exist even though their exercise has been restricted.
Another author makes the same point, only more graphically: "In simple language,
Section 34'[ now s. 35] protects "sleeping™ rights, but does not revive "dead" rights."33

A test to determine whether the rights are "sleeping" or "dead" is suggested by

MeNeil:

A workable test... would be to ask whether the right would be
restored if the legislation afffecting it was repealed. If the
answer is no, then the right must have been extinguished; if yes,
it must still exist and therefore is entitled to constitutional

protection under section 35(1).3
It is submitted that the argument of Kent MeNeil, outlined above, comes closest
to the mark. A less refined view of the meaning of the word existing in s. 35 is
tnacceptable because it fails to accord the word any meaning at all, which is plainly

contrary to the intention of the drafters. On any view of what that intent might be, it
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surely cannot be argued that the word is not meaningiil, especially when a sensible
interpretation of it, which accords with principle and is a plausible means of wriving
effect to the drafters' intention, is readily available.

The argument that the word "existing” means "not extinguished”, rather than
"not subjeet to any restriction”, finds support in the general prineiples which apply to
other rights guarantees. Freedom of expression in the Charter does not disappear
simply hecause, on a certain occasion or for a certain purpose, it was or is limited, \s
a matter of principle, if aboriginal and treaty rights are to be viewed as on a par with
the other rights contained in the Constitution Act, 1982, there is no reason to interpret
the word "existing" so as to preclude constitutional protection of the rights even
though they may not be, at any given point in time, capable of being freely exercised
or asserted.

In order to comprehend this argument one may usefully contrast the concepts of
extinguishment and regulation. Extinguishment implies final termination, with no
possibility of revival. Regulation, on the other hand, imports a temporary and limited
abrogation of a right, which in no way impairs the ultimate existence of the right. All
that is affected is the current exercise of the right, and that is curtailed only to the
extent of the terms of the regulation.

If this is applied to the specific rights mentioned in s. 35, conerete examples are
easily found. ¥unting rights, which may derive either from aboriginal or treaty rights,
are subject to all manner of conservation regulations by provincial laws. Indeed, some
of the treaties contemplate this sort of curtailment by their very terms.??® These
regulations, therefore, cannnt be taken to mean tpat the rights did not "exist" on 17
April 1982. Instead it is more appropriate to recognize that the regulatory laws either
diminished or, in the case of certain treaties, implemented, the rights of the aboriginal

peoples.
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Section 35, therefore, is a conétitutional guerantee of aboriginal and treaty
rights which protects these rights from future (post-1982) restriction or abrogation,
anless by consent of the beneficiaries of these rights. It slso ensures the continued
vitality of rights which were, in 1982, restricted but not extinguished. This section is

enforcerble by means of an application pursuant to 5. 52 of the Constitution Act, 1982,

M The Cases

Virtually all of the handful of cases which have interpreted or applied s. 35 have
foeussed on the word "existing".36 Most of these cases have involved a challenge to a
conviction, or defence to a charge, pursuant to a law which restriets an aboriginal or
treaty right. In no case to date has s. 35 been utilized to strike down such a law.

The leading case appears to be R. v. Eninew.37 The accused was charged with
unlawfully hunting migratory game birds, contrary to regulations38 made pursuant to
the Vigratory Birds Convention Act.39 A defence to this charge was based upon the
argument that "the effect of s. 35 of the Constitution Aet, 1982, is to restore to the
Indians, and more particularly the [ accused], the unfettered right to hunt as set out in
Treaty No. 10,40

This argument was rejected by Gerein J., who offered the following analysis of s.
35 (which is quoted in extenso because it has so often been relied upon in other cases):

To begin, the word "existing" must relate to the entire
phrase "aboriginal and treaty rights" and not, as submitted on
behalf of the appellant, only the word "aboriginal”. Section 35

- deals with the rights of the aboriginal peoples of Canada. The
whole reason for the section is to safeguard certain rights.
However, the section is not intended to safeguard any and all
rights whatsoever of the aboriginal peoples but only certain
rights, namely, aboriginal rights and treaty rights. The word
"rights”, as used in the section is qualified by the word
"aboriginal” and "treaty". To divorece the word Maboriginal"

from the word "rights" would bring about a nonsensical result.
One would be left with the question — aboriginal what? Thus,
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the words "aboriginal and treaty rights” must be viewed as onc
phrase in which the prime word is "rights" as qualified and
deseribed hy the words "aboriginal and treaty". This being so,
the word "existing” must relate to the entire phrase as a whole.
In faet, in my mind, the word "existing" has reference to the
word "rights", albeit as qualified by the words "aboriginal™ and
"treaty™.

What then is the effeet of the word "existing"? In imy
opinion, it eircumseribes the rights of the aboriginal peoples of
Canada. It limits the rights of those peoples to those rights
which were in being or which were in actualitv at the time
when the Constitution Aet, 1982 came into effect, namely,
April 1T, 1982, Were it to be otherwise, Parliament wonld have
used the word "original” or some like word or would have
utilized some other device such as a date.

As of April 17, 1982, and more particularly as of April 29,
1982, when the offence was committed, Indians did not enjoy an
unrestricted right to hunt. As stated earlier, this treaty right
had been abridged by a regulation of Parliament acting within
its authority. The Constitution Act, 1982 did not have the
effect of repealing the regulation or rendering it invalid.
Rather the Constitution Act, 1982 only recognized and secured
the status quo.

On appeal this decision was affirmed; Hall J.A. stated that the Migratory Birds
Regulations did not abridge the treaty rights relied on in the’case, because hy the
terms of the treaty itself these rights were subject to regulation by the governinent.42
On this view of the matter, s. 35 was not relevant to the decision.

In two other cases provineial Courts of Appeal have dealt with similar fact
situations, and in both cases s. 35 was found not to overcome the restrictions on treaty

rights. In R. v. Hare and Debassige,43 the Ontario Court of Appeal reversed the trial

decision, and adopted the reasoning of Peter Hogg,44 that s. 35 did not revive

previously extinguished rights. In Horse v. The Queen,43 the Saskatchewan Court of

Appeal coneluded that the relevant treaty rights were merged and consolidated in the
Natural Resources Transfer Agreement, 1930,46 which became part of the Constitution

and therefore, according to Vancise J.A.:
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Section 33(1) must be read subject to the game laws paragraph
of the Constitution which provides for Indian hunting, fishing
and trapping. The treaty rights to hunt and fish, which were
consolidated in s. 12 of the Agreement as at 17th April 1982,
existed only to the extent that they had not been modified by
that paragraph.47

Of the lower court decisions which have discussed s. 35, only R. v. Martin48
merils attention, hecause it departs from the prevailing view exemplified by the
judgments guoted above.  The seccused in this case were charged with unlawfully
fishing with & net without a proper licence or permit. Section 25 of the Charter and s.
35 of the Constitution Act were raised as a defence to the charge. Godin J. adopted

the opinion of Peter Hogg,49 and the trial decision in R. v. Eninew,so in support of the

following conclusion:

Tt is the view of this court that the proper interpretation to be
given to s. 35 of the Constitution Act is that aboriginal and
treaty rights which existed on April 17, 1982, cannot now be
changed and shall continue to be legally effective until such
time as the Constitution of the Country is itself amended.
Alterations or extinguishments of these rights which came into
effect prior to the Constitution Act of 1982 were not affected
by the Act and continue to be legally effective.?1

The reference to Malteration" as well as "extinguishment" is intrigu'ing. It is
respectfully submitted thaf it is also incorrect, for reasons which were discussed
earlier.

The deliberate insertion of the word “existing" into s. 35 has generally been
taken to indicate a desire by the drafters to freeze the status of aboriginal and treaty
rights as of 17 April 1982.52 :

As this summary of the cases indiecates, courts have thus far been primarily
concerned with the effect of s. 35 on restrictions on aboriginal and treaty rights that

were in force when the Constitution Act, 1982 was enacted. The judges have not yet
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pronounced upon the argument advanced earlier that s. 35 may proteet aboriginal and
treaty rights which are merely restricted but not extinguished. [n truth, the actual
argument may not have been presented to the courts, and this may explain the absence
of commentary upon it. The comment in R. v. Martin that s. 35 does not apply to
rights which have been "altered" is not necessary to the deeision, and is not based upon
careful analysis of this specific noint.

As well, judges have not finally ~esolved the question of whether s. 35 restricts
legislatures from passing new laws restricting aboriginal and treaty rights, although

there is a clear consensus in the cases that it does so.53

II. Aboriginal Rights

1. Qverview

Aboriginal rights in Canada have traditionally been equated with aboriginal title,
which is the interest of aboriginal peoples in their ancestral lands. The term
"aboriginal rights" is often equated with "aboriginal title", in the cases as well as in
the literature.54 Another view of the scope and meaning of aboriginal rights has long
existed in this country; it emerged most clearly during the debates and conferences
surrounding the patriation process.

A proper understanding of the meaning of this term in the Constitution Aect,
1982, requires a principled analysis, which is firmly rooted in a larger theory of
aboriginal rights as collective rights. Such a theory was developed in Chapter 3; it
remains to apply it in the context of s. 35. This analysis will begin by reviewing the
settled content of aboriginal rights, and then move to an exploration of their outer

limits.
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2. Minimum Content: Aboriginal Title

Although I think it is clear that Indian title in British Columbia

cannot owe its origin to the Proclamation of 1763, the fact is

that when the settlers came, the Indians were there, organized

in societies and occupying the land as their forefathers had

done for eenturies. This is what Indian title means...79
By these words in the Calder case, which involved an assertion by Nishga Indians of
their aboriginal title to their ancestral lands, Mr. dustiee Judson summarized the
concept of aboriginal title in a manner which has yet to be seriously challenged. In an
carlier case the title of Indians residing upon lands within the territory covered by the
Royal Proclamation had been deseribed as analogous to "a personal and usufructuary
right, dependent upon the good will of the Sovereign".76 The aboriginal interest in
these lands is difficult to classify beyond the simple notion of a usufruect,57 which is,
in truth, conceptually inadequate since it signifies an individual interest which
terminatzs upon death, whereas aboriginal title is a communal interest which
continues (so the theory goes) forever.

Despite these theoretical problems the usufruct terminology has been cited often
by Canadian courts. It is perhaps best to think of the title as analogous to a usufruet,
in that it guarantees absolute use and enjoyment of the lands, and co-exists with the
ultimate title of the Crown in the lands, which title endures until it is perfected by the
extinguishment of the native title.

In two recent cases the Supreme Court of Canade has discussed the nature of
aboriginal title, and its relationship to other doctrines of property law. In Smith v.
The Queen,?8 the federal government brought an action on behalf of a band of Indians
in New Brunswick, for possession of part of a reserve which was claimed by a non-

Indian under the doectrine of adverse possession. The lands in question had been

surrendered by the band to the Crown, to be sold and the proceeds held for the benefit
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of the band. The federal government's claim rested on its assertion that upon
surrender the beneficial interest in the land did not transfer to the provinee by reason
of 5. 109 of the Constitution Act, 1867, but remained with the federsl government by
virtue of s. 91(24) of that Act. The Court rejected this argument. In the judgment hy
Estey J. the nature of the aboriginal title in the reserved land was discussed. After

noting that it has been described as a "perscnal and usufructuary right”, he referred to

the following definition of usufruet:

Usufruet

L Law: The right of temporary possession, use, or
enjoyment of the advantages of property belonging to
another, so far as may be had without causing damage or
prejudice to it.

2. Use, enjoyment, or profitable possession (of something).59

This definition lead Mr. Justice Estey to conelude:

The release, therefore, is of a personal right which by law must
disappear upon surrender by the person holding it; such an

ephemeral right eannot be transferred to a grantee... The right
disappears in the process of the release...60

In the second case, Guerin v. The Queen,61 which also involved a surrender of

reserve lands, Dickson J. (as he then was) deseribed the Indian interest in the lands in

the following terms:

Indians have a legal right to occupy and possess certain lands,
the ultimate title to which is in the Ciown. While their interest
does not, strietly speaking, amount to beneficial ownership,
neither is its nature completely exhausted by the concept of a
personal right. Tt is true that the sui generis interest which the
Indians have in the land is personal in the sense that it cannot
be transferred to a grantee, but it is also true... that the
interest gives rise upon surrender to a distinctive fiduelary
obligation on the part of the Crown to deal with the land for
the benefit of the surrendering Indians... The nature of the
Indians' interest is therefore best characterized by its general
inalienability, coupled with the faet that the Crown is under an
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obligation to deal with the land on the Indians' behalf when the
interest is surrendered. Any description of Indian title which
goes beyond these two features is both unnecessarv and
potentially misleading.52

While both of these cases involve Indian interest in reserve lands, it is submitted
that the general statements in each, concerning the nature of aboriginal title, are
equally epplicable to the interest in ancestral lands. Indeed, in Guerin, Dickson J.
specifically equates the two situations:

It does not matter, in my opinion, that the present case is
concerned with the interest of an Indian Band in a reserve
rather than with unrecognized aboriginal title in traditional

tribal lands. The Indian interest in the land is the same in both
cases.b3

The second half of the St. Catharine's Milling formula quoted above stipulates

that the aboriginal tenure is "dependent upon the goodwill of the Sovereign™.64 This
case confirms the rule which is also implieit in the Royal Proclamation, that the
Sovereign possesses the absolute and exelusive power to extinguish aboriginal title.
The effect of extinguishing the native interest is to remove the burden of the usufruct

from the Crown's ultimate title. In the words of Lord Watson in the St. Catharine's

Milling case:

It appears... to be suffieient for the purposes of this case that
there has all along vested in the Crown a substantial and
paramount estate, underlying the Indian title, which became a
plenum dominium whenever that title was surrendered or
otherwise extinguished.65

This must be distinguished from merely diminishiﬁg or derogating from certain
incidents of aboriginal title, for example by regulating hunting and fishing through a

system of licencing and closed seasons. The extinguishment of aboriginal title is a



-195 -

final termination which can only occur once. The native interest. once extinzuisherl,
ean never be revived.

This brief review of the conecept of native title is meant only to introduce the
relevant rules; critical analysis of the various aspects of this doctrine will follow later

in this chapter.

{s) The Origins of Aboriginal Title

Canadian law is heir to two separate legal traditions in respect of aboriginal
title: the early American cases are generally regarded as the elassic statements of

the doctrine, while the more recent Commonwealth authorities offer an illuminating

contrast.

()  The American Doctrine: "Marshall C.J, — Pragmatic Genius"

The American law of aboriginal title was formulated primarily by Chief Justice
Marshall of the United States Supreme Court in a series of cases beginning in 1810 with

Fletcher v. Peck.6% 1n this case Marshall C.J. laid the foundation for his later

decisions by recognizing tribal tenure upon ancestral lands as valid until it was
extinguished, and by providing that it was not repugnant to the underlying title of the
state. This theory was given fuller expression in two later cases: Johnson v.

M'Intosh,87 and Worcester v. Georgia.68

Before discussing the Marshall doetrine it is useful to explore the doctrinal

origins of the American law for, as the American scholar Felix Cohen explains:

Our concepts of Indian title derive only in part from common
law feudal concepts. In the main, they are to be traced to
Spanish origins, and particularly to doetrines developed by
Fran‘?gsco de Vitoria, the real founder of modern international
law.
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The opinion of de Vitoria, like that of Batholome de las Casas,70 was contrary to the
argument “"that Indians stood in the way of civilization and that progress demanded
that they be pushed from the lands they claimed, { whichl fell as lightly from the lips
of IAfth century pirates and conquistadores as it does from those of the 20th
century."7] Vitoria asserted that all people, whatever their religion or creed or
perceived level of eivilization {(or lack thereof), were entitled, by virtue of their
humanity, to respect for their possessions; hence "th2 barbarizns in question canaot he
barred from being true owners, alike in publie and in private law, by reason of the sin
of nonbelief or any other mortal sin, nor does such sin entitle Christians to seize their
goods and lands™. 72

The doetrine enunciated by Vitoria was given Papal support in 1537 by the Bull
Sublimis Deus, and became the guiding prineiple of Spain's Law of the Indies {1594).73
It also expanded beyond its foundations in moral principle, to become part of
international law founded on the work of leading international law scholars.74 This
basis in interﬁational law has re-surfaced recently, and today the problems‘ of
aboriginal peoples occupy an important place on the agenda of the world community.75

Another source upon which Marshall C.J. relied in formulating his doetrine is
British commonwealth practice. This practice was refined by the Royal Proclamation
of 1763, which affirmed the rights of aboriginal nations to undisturbed possession of

their lands.76  William Blackstone, in his Commentaries on the Laws of England,

introduced a distinction that has since proved to be vital in the development of the

concept of aboriginal title:

Plantations, or colonies in distant countries, are either such
where the lands are claimed by right of occupaney only, by
finding them desert and uncultivated, and peopling them from
the mother country; or where, when already cultivated, they
have been either gained by conquest, or ceded to us by
treaties.?? .
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From these doctrinal sources Chief Justice Varshall moulded a concent of
aboriginal title that is still relevant in American law, and which continues to influence
Canadian law.78

The first decision in which the Supreme Court attempted to forinulate its views
on the legal and historical relation of the Indian tribes to the land was Johnson v.
Mntosh.79 At issue in the case was the validity of a grant of land trom the Indians to
the plaintiff. The defendant claimed the same lands under = xeant from the United
States government, which was made following a cession of the lands by treatv.
Marshall C.J. proceeded on the understanding that "discovery gave title to the
governments by whose subjeets, or by whose suthority, it was made, against all other
European governments which title might be consumated by possession”.80 The
judgment goes on to note that this rule did not invalidate native claims to land since

(the original inhabitants) were admitted to be the rightful
occupants of the soil, with a legal as well as just elaim to retain
possession of it, and to use it according to their own diseretion;
but... their power to dispose of the soil, at their own will, to

whomsoever they pleased, was denied by the original
fundamental princiaplle that discovery gave exclusive title to

those who made it.
In this decision Viarshall C.J. rationalized native occupancy with the underlying title
of the federal government upon which e:{isting grants of Indian land were based, so
that neither title was invalidated.
The next important decisions of Marshall C.J. arose from the attempts of the
state of Georgia to extinguish the Indian title of the Cherokee nation. In the first of

these cases, Cherokee Nation v. Georgia,32 Marshall €.J. accepted that the Cherokee

nation had establishgd that it was a "state", defined as "a distinet political society
separated from others, capable of managing its own affairs and governing itself.B3

This recognition of tribal sovereignty was immediately qualified:
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Though the Indians are acknowledged to have an unquestionable,
and, heretofore unquestioned, right to the lands they occupy,
until that rizht shall be extinguished by a voluntary cession to
our government; yet it mav well be doubted, whether those
tribes which reside within the acknowledged boundaries of the
United States ecan, with striet accuracy, be denominated foreign
nations. They may, more correctly, perhaps, be denominated
domestic dependent nations. They occupy a territory to which
we assert a title independent of their will, which must take
effeet in point of possession, when their right of possession
ceases. Meanwhile, they are in a state of pupilage; their
relation to the United States resembles that of a ward to his
guardian.84

The second case which arose from the Cherokee dispute with Georgia is

Woreester v. Georgia.8% In this case Georgia was denied authority to maintain a

eriminal action against Worcester, a white missionary who lived amongst the Cherokee
Indians on their tribal lands. The Georgia law which reauired a licence for such
residence was declared unconstitutional as "repugnant to the constitution, treaties and

laws of the United States".86 As in Johnson v. M'Intosh, Chief Justice Marshall' looked

to the theory of discovery, and he noted that this rule gave the discoverer "the sole
right of acquiring the soil and of making settlements onit".87 He re-stated the caveat

that the rule could not

annul the previous rights of those who had not agreed to it. It
regulated the right given by discovery among European
discoverers; but could not affect the rights of those already in
possession either as aboriginal occupants, or as occupants by
virtue of a discovery made before the memory of man. Tt gave
the exclusive right to purchase, but did not found that right on
a denial of the right of the possessor to sell.38

These two decisions are the classic statements of the American law of aboriginal
title. The policy of respecting native title and oeccupaney, and of extinguishing that

title by treaty and bur-chase, was clearly supported by Marshall C.J. In contrast to this

seemingly inviolate native title, Marshall's theory accorded extensive powers to
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the discoverer. A renowned student of Ainerican Indian afairs sum narizes the
doctrine in this wav:

(W)hile the sovereign could extinguish Indian title by treaty or

by war, Indian title would not be extinguished bv a grant to

private parties and...such a grantee would take the land

subjeet to Indian possessory rights.9
Thus while aboriginal title is upheld as against private purchasers, it is at the same
time subject to extinguishment by the government.

The approach which is taken to the extinguishment of aboriginal title is
necessarily connected to the view one adopts toward that title. The American cases
illustrate this idea. Indian title was originally conceived of as a guarantee of absolute
use and enjoyment, good against all the world except the sovereign. As the Supreme
Court noted in & case involving an aboriginal title claim: "For all practical purposes,
the tribe owned the land ... The right of perpetual and exclusive occupancy of the
land is not less valuable than full title in fee™.90 Accepting for the moment that
native title under this theory was no less valuable than title in fee, it is clear that the
native interest was much less secure.

The legal authority of the United States to extinguish aboriginal title has never
been questioned by a court. This power is vested in the federal Congress, 31 although
an extinguishment by Presidential order will be valid if it was both authorized and
ratified by Congress.92 Extinguishment is regarded as an absolute, final termination
of the native interest.93 The apparent untrammelled authority of Congress in this
area is illuminated in the following passage:

Extinguishment of Indian title based upon aboriginal possession
is of course a different matter. The power of Congress in that
regard is supreme. The manner, method and time of such

extinguishment raise political, not justiciable, issues... And
whether it be done by treaty, by the sword, by purchase, by the
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exercise of complete dominion adverse to the right of
occupaney, or otherwise, its justness is not open to inquiry in
the courts.?
Indeed, it has been stated that extinguishment may he accomplished "by any means
convenient to the Sovereign", 95
This unrestricted power must be balanced against several presumptions emploved
by the courts to restrain abuse by the government. The Supreme Court in Beecher v.
Wetherby said »f extinguishment: "It is to be presumed that in this matter the United
States would be governed by such considerations of justice as would econtrol a Christian

people in their treatment of an ignorant and dependent race".96 A modern (and less

pompous) formulation of this rule is to be found in Lipan Apache Tribe v. United

States:

While the selection of a means is a governmental prerogative,
the actual act (or acts) of extinguishment must be plain and
unambiguous. In the absence of g 'clear and plain indieation' in
the public records that the sovereign 'intended to extinguish all
of (the (&?imants') rights' in their property, Indian title

continues.

The courts explain their reluctance to imply a casual extinguishment of aboriginal title
by reference to the "avowed solicitude of the federal government for the welfare of
its Indian wards".98 Thus a theory of aboriginal title which protects Indian use and
occupancy of their ancestral lands is mirrored by the judicial presumption against
casual extinguishment of that title. What actions will suffice to extinguish the native
title?

In the appropriate circumstanées, cession by treaty will be effective to
extinguish the title,99 although this is subjeet to the Indian Non-Intercourse Aetl00
requirement that the transfer be to the federal government. Similarly, the creation of

a reservation with Indian consent, followed hv their actual settlement on the reserve,
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may suffice to extinguish title.10l Mere acts of preparation for non-Indian sottiement
of Indian lands, such as surveying lands or forming a land district, will not yencrally
extinguish aboriginat title.l02  Another means by which termination may be
accomplished is actual settlement under a lawful conveyance or patent, if these
instruments evidence the necessary Congressional intention.®3  Finally, an express
provision in a statute will extinguish aboriginal title. Examples of such provisions may
be found in the Aliska Native Claims Settlement Actl®d and the California Land
Claims Act.l05

To summarize, extinguishment of aboriginal title will not be lightly implied; a
"elear and plain indication" of an intention to extinguish the title will be required by
the courts. Once sﬁch an intention is manifest, however, the wisdom or fairness of the

getion will not concern the court. The following explanation of this approach is |

helpfuls

The judicial poliecy against casual extinguishment of Indian
title ... was not used to challenge Congress' power to
arbitrarily extinguish, with or without compensation, all land
claims based on aboriginal title, but merely reinforced the
policy behind close congressional supervision of tribal land
matters to avoid the conflagration of frontier wars.06

This untrammelled authority to extinguish aboriginal title originated in the judgments
of Chief Justice Marshall. Several shorteomings in this theory were alluded to earlier,
and these will now be explored.

The most glaring flaw in the classic American doetrine of aboriginal title, which

has been pointed out by Geoffery Lester, is that it is rooted in a theory of acquisition

of territory by peaceful settlement which simply did not exist at the time this event

occurred. Lester puts it this way:



-202 -

(The) European powers were all agreed on one thing: in terms

of constitutional law their acquisitions in North America had

been won by eonquest. In this context, discovery was

irrelevant. And herein lies the fundamental objection to the

explanation contained in these early decisions on aboriginal

rights. For legal logie simply forced the conclusion that since

the New World had not been acquired hy inheritance it must

have been acquired by eonquest.107

In theory different consequences should flow from the manner in which a
territory is nequired. For example, in a territory gained by eonquest there is only a
presumption that the existing lex loei survives the conquest, and the Sovereign is
granted virtually limitless prerogative powers.108 Following the discovery of the New
World and its partial settlement by European colonizers, the theory of "peaceful
settlement” was evolved to restrain the Sovereign's prerogative, and under this
doetrine the existing lex loci continues after the acquisition as a matter of law. This
is especially important in relation to the pre-existing system of tenure, which will
continue after settlement, if it is of such a type as can be presumed to survive the
assertion of territorial sovereignty by the European power, |
What has all of this to do with the law of extinguishment? Under the "pure"

theory of settlement, the rights of the original inhabitants were inviolate until ceded,
by consent, to the new sovereign. Under Chief Justice Marshall's version of the

theory, the sovereign acquired title by discovery and possession. Nothing more was

required. From this it followed

that when the King made a grant of land under a charter, this
was not an original assertion of title but a reassertion of title
which had. been acquired by discovery. These grants were
however subject to what he dubbed an 'Indian right of
occupaney.” And so when he talks about acquiring title by
conquest from the Indians, he really means that it is this 'mere
right of occupancy’ which is being obtained ... Furthermore,
the sovereign had an 'absolute right to_extinguish' this right of
oceupaney ir the aboriginal inhabitants.10
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A theory that was originally conceived so as to limit prerogative power was exploited
by Chief Justiee VMarshall to justify absolute diseretionary authoritv over Indian lands.
This turnabout was rationalized on the basis that the countrv simply had to he
settled. Marshall .J. noted that "the character and habits of the people whose rights
have been wrested from them" required the European powers either to abandon the
country and relinquish their "pompous” elaims to it, or to conquer these "fierce
savager, whose oceupation was war”.lI0  Macshall opted for a different appronch,
which required the evolution of a new theory. This was unquestionably simpler than
the alternatives which he identified, but it was not, in the end, significantly more just.
Another criticism of the American law of aboriginal title is that it is not today
what it once was, which is to say that the classic doctrine has been mis-interpreted by
later cases, to the detriment of the Indians. Youngblood Henderson has identified a
radical break from the “eclassic paradigm* of native title in the recent cases. He
argues that
fi)n M'Intosh, the Court established the principle that discovery
created an entitlement in the discovering nations to extinguish
tribal title. Discovery did not convey or vest a perfect title as
» too often is alleged, but rather it merely was an entitlement to
extinguish tribal title. 11
The shift in the Supreme Court's approach to aboriginal title was signalled in the Tee-
Hit-Tonll2 case, in which tribal title was equated with mere possession, and this
interest was found to be ecompensable under the Fifth Amendment only if it had been
"recognized"” by the government. This decision must be viewed as primarily concerned
with the Fifth Amendment of the U.S. Constitution. When this is combined with the
previous decisions that validated government grants of Indian land, as Henderson puts

it, the derivative title held by the native people is "the equivalent of owning a

dreamn. 113
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These eriticisms must be balanced against an awareness of the context in which

Chief Justice Vlarshall worked. As one author puts it:

The Indian title concept was born in an era of America's

development when the Supreme Court was politically

constrained to respect the power of the other branches of

Government and to recognize the national imperative to clear

the young nation's vast lands of adverse titles whieh threatened

to impede westward expansion.ll4
This fact in no way insuiates the theory from ecriticisin. but an adequate appraisal of
Marshail's theory is impossible without an understanding of the institutional context in
which it was formulated. Chief Justice Marshall may have reinterpreted history and
legal doctrine in order to develop a theory of aboriginal title that ultimately leaves
the interest to the whims of the sovereign, but one must acknowledge that he did not
(as well he might have) sanction its destruction by any means whatever, nor did he
ignore the Indian interest altogether. Marshall was a pragmatic genius, whose
decisions established firmly the Supreme Court's central role in the United States. His
theo’ry of aboriginal title was a part of that process, and it need not be rejected

outright. Rather, this theory should be analyzed in light of modern historical

understanding, so that its useful elements may be salvaged.

(i) The Commonwealth Doctrine: "The Privy Couneil and the Burden of Empire”

The second legal tradition in the érea of aboriginal title to which Canadian law is
heir is that of the British Commonweaslth. Like the American cases, these authorities
must be treated with caution; one cannot "argue blindly from Africa to (anada"li5
because of the widely disparate historical and constitutional traditions in the various

parts of the British empire. The Privy Couneil precedents ought to be mentioned,
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however, if for no other reason than the traditional deference of Canadian courts to
the pronouncements of that institution.

One of the leading Commonwealth authorities is The Queen v. Symonds (1847), a

New Zealand case in which Mr. Justice Chapman eclearly affirmed the concept of

aboriginal title, in the following manner:

The practice of extinguishing Native titles by fair purchases is
certainly more than two centuries old. [t has long acen adopted
by the Government in our American colonies, and by that of the
United States. It is now part of the law of the land...
Whatever may be the opinion of jurists as to the strength or
weakness of the Native title, whatsoever may have been the
past vague notions of the Natives of this country, whatever may
be their present clearer and still growing conception of their
own dominion over land, it cannot be too solemnly asserted that
it is entitled to be respected, and that it eannot be extinguished

{at least in times of peace) otherwise than by the free consent

of the Native occupiers.ll
Although New Zealand was acquired by peaceful settlement, Mr. Justice Chapman'
states that the requirement of extinguishment by fair purchase, with the free consent
of the native occupiers, is part of the law of the land. None of this is contingent upon
the recognition by the sovereign, because the title does not derive from the sovereign,
but from occupancy from time immemorial. For many people who are syr;aputhetié to

the claim of aboriginal peoples that their title must be fairly dealt with, this judgment
represents the single most authoritative analysis of the law.

This doctrine was approved by the Privy Counecil in Nireaha Tamaki v. Baker.17

In this case the Marshall decisions were placed before the Board, but they were

rejected as "being given under different circumstances ... ."118

Two more recent Privy Council decisions illustrate the Commonwealth doetrine

very well. The first of these, In re Southern Rhodesia,l19 jnvolved a dispute between a

British mining company and the elected Council of Southern Rhodesia over the
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ownership of unalienated land in the region. Aboriginal title was asserted by tribal
inhabitants of the disputed lands, who were governed (after a fashion) by a paramoun:
chief named Lobengula. The relatively undeveloped nature of the tribal organization
did not aultomatically disqualify the natives from possessing legal rights in their lands,
according to the Privy Counecil. Lord Sumner, speaking for the Board, expressed the
point in this way:

The estimation of the rights of aboriginal tribes is ilways

inherently difficult. Some tribes are so low on the scale of

social organization that their usages and conceptions of rights

and duties are not to be reconciled with the institutions and

legal ideas of civilized society. It would be idie to impute to

such people some shadow of the rights known to our law and

then to transmute it into the substance of transferable rights of

property as we know them ... On the other hand, there are

indigenous people whose legal conceptions, though differently

developed, are hardly less precise than our own. When once

they have been studied and understood the_\{l are no less

enforceable than rights arising under English law.120

Is this, as has been argued recently, the product of the "condescension all to

prevalent at (that) time," and does Lord Sumner "wholly ... misconstrue the doetrine
of native title"?12] His reference to the necessity to "transmute" native title into
"transferable rights of property as we know them" is undoubtedly unfortunate. Against
this, however, one must balance the factual situation then before the Board, in which
loose tribal groupings sought to assert title, good against both the Crown and third
parties. In this context, Lord Sumner's statement may be taken to be a limitation on
the sorts of property concepts which the common law will recognize, to those which
are of such a nature as can be presumed to survive the assertion of sovereignty. In
short, the law requires that aboriginal title concepts be provable in a court of law.

This is necessary, as the judgment states, so that the native system may be "reconeciled

with" the institutions of the non-native society.
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Southern Nigeria,!22 a case involving a dispute over compensation for the taking of

aboriginal lands by the government of the colonv. Viscount Haldane premised his
judgment with the following statement:
(Dn interpreting the native title to land, not only in Southern
Nigeria but other parts of the British Empire, much caution is
essential. There is a tendency, operating at times
unconseiously, to render that title conceptually in terms that

are appropriate only to systems which have grown up under
English law.123

The Board went on to state that the native title, whatever its label, need not he less
protected simply because it is not comparable to English notions of tenure.

Lord Denning echoed these views when he declared that on the compulsory
acquisition of native lands "the courts will declare the inhabitants entitled to
compensation according to their interests, even though those interests are of a kind
unknown to English law".124

The most unfortunate anomealy in the Commonwealth precedents is the case of

Millirpum v. Nabalco Property Ltd.,125 which is the first major Australian case to

have considered aboriginel title. This case arose out of the opposition of the Gove
'»Peninsula Aborigines to the granting of a mineral lease over their ancestral lands to a
bauxite mining conglomerate. The case turn‘ed on whether the aboriginal title was an
"interest in land" within the ambit of s. 5(1) of the Lands Acquisition Act. Vr. Justice
Blackburn solemnly intoned that the Privy Council's warning against econceptusally
transforming native title into English title was "ringing in his ears,” but he .
nevertheless proceeded to do exactly what Viscount Haldane had forhidden. The

following statement is illustrative:
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[ think this problem has to be solved by considering the
suhstance of proprietary interests rather than their outward
indicia. 1 think that property, in its many forms, generally
implies the right to use or enjoy, the right to exclude others,
and the right to alienate.126

Nespite the fact that the complex ahoriginal social system and coneepts of propertv
were proven in evidence in such a manner as to make plain that they are of such a tvpe
as could be presumed to survive the assertion of sovereignty bv a European power, Mr.

Justice Blackburn refused to recognize the aboriginal title as s legal »ight, or, more
particularly, as an "interest in land".

This decision has been roundly ecriticized, and in light of the following passage
from the judgment of Mr. Justice Hall on its relevance in Canada, it need not detain

us:

The essence of (the Millirpum decision) lies in his acceptance of
the proposition that after conquest or discovery the native
peoples have no rights at all except those subsequently granted
or recognized by the eonquerer or discoverer. That proposition
is wholly wrong as the mass of authorities previously eited ...
establishes. 127

The prevailing Commonwealth view of aboriginal title is that it may be,
depending on the circumstances, a legally enforceable right which will survive the

assertion of sovereignty by a colonizing power. To quote Viseount Haldane in the

Tijani ecase:

{Thhe real character of the title to land occupied by a native
community ... is"prima facie based, not on such individual
ownership as English law has made familiar, but on a communal
usufruetuary occupation, which may be so complete as to
reduce any radieal right in the Sovereign to one which only
extends to comparatively limited rights of administrative
interference ... The original native right. was a communal right,
and it must be presumed to have continued unless the contrary
is established by the context or eircumstances.!
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(b}  Aboriginal Title in Canadian Law

As previously quoted, Mr. Justice Judson stated, in Calder v. A.G.G6.C.:

Although T think it is elear that Indian title in British Columbia

cannot owe its origin to the Proclamation of 1763, the fact is

that when the settlers came, the Indians were there, organized

in societies and occupying the land as their forefathers had

done for centuries. This is what Indian title means ... 129
An attentive reading of this passage reveals that it contains the vital elements in the
current Canadian doetrine of aboriginal title, and it also provides a basis for properly
evaluating the scope of aboriginal rights in Canada, as will be demonstrated below.

The few significant cases on aboriginal title in Canadian law provide ample

support for the assertion by Dickson J. (as he then was), in Kruger and Manuel v. The

Queen, that:

Claims to aboriginal title are woven with history, legend,
polities and moral obligations. If the claim of any Band in

respect of any particular land is to be decided as a justiciable
issue and not a political issue, it should be so econsidered on the
facts pertin%]ot to that Band and to that land, and not on any

global basis.
No attempt will be made in this thesis, therefore, to analyze the aboriginal title of any
particular group. Instead the general principles in respect of this concept in Canadian
law will be explained.

It is now generally aecepted that aboriginal title in Canadian law derives from
historic occupation and possession of ancestral lands, and does not depend on any
treaty, executive order or legislative enactment including the Royal Proclamation of
1763.13] The traditional deseription of the aboriginal interest in ancestral lands is as a
"nersonal and usufructuary right".132 The difficulties with the usufruct analogy have

been discussed previously;l33 the "personal™ aspect of this right was explained in the
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Star Chrome case to mean that the interest was inalienable exeept to the Crown.!34
More recent interpretations of this expression have departed from this view. In Smith
v. The Queen,!35 Estey J. coneluded that if aboriginal title is a personal and therefore
"ephemeral” right, it cannot survive the process of a legal transfer.l36 This view is

extended by Dickson J. in Guerin v. The Queen,!37 in which the Smith decision is

relied upon in support of the proposition that aboriginal title, as a personal right, is not
a property interest sufficient to constitute the res of a trust iinposed on the Crown i
respect of surrendered lands.!38  These extensions of the implications of the
description of aboriginal title are incorrect, it is submitted, because they are not
supported by the authorities, and do not accord with a principled view of aboriginal
title,139

According to a recent decision, in order to prove the existence of aboriginal
title, the following four elements must be satisfied:

1. That they and their ancestors were members of an
organized society.

2. That the organized society occupied the specific tecritory
over which they assert the aboriginal title.

3. That the occupation was to the exelusion of other
organized societies.

4, That the occupation was an established fact at the time
sovereignty was asserted by England.l
The precise attributes.of aboriginal title remain uncertain. Some courts have
restricted it to traditional land use and harvesting activities,]4] while others have
recognized that this right, like all other rights, has the capacify to evolve over
timle.l‘i2 The latter argur-nent is appropriate in the context of s. 35, because the
constitutional guarantee of these rights is to be interpreted in a forward-looking

manner which ensures their continued vitality.143 As well, as a matter of principle, if
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aboriginal title is respected in Canadian law because it derives from organized and
social aboriginal use of lands, there is no reason to freeze aboriginal societv to
patterns of life that have long since been abandoned by non-aboriginal society. These

arguments are developed more extensively later in this Chapter.

{¢) Extincuishment in Canadian Law

The tradition of re'cognizing aboriginal title, and the poliey of extinguishing it hw
treaty originates in early British practice in North America, and it was formalized in
the Royal Proclamation in 1763. The practice continued into the 20th century.!44
Canadian law on the issue of extinguishment is today largely a matter for speculation.
In much of the country the issue is taken to be settled, the aboriginal title having long
ago been ceded by treaty.l45 For the aboriginal peoples who are still in occupaney of
their ancestral lands, the question of extinguishment is a matter of grave concern.
Although the future policy of federal government may soon change, so that land claims
agreements will not involve the absolute extinguishment of aboriginal title,!46 the
problem of prior termination of these rights remains. It is equally of concern in
respect of 5. 35 of the Constitution Act, in view of the eurrent judicial and academic
interpretation of the word "existing™l47 An examination of this issue necessarily

involves two considerations: who is constitutionally competent to extinguish

aboriginal title, and how may this be done?

()  Constitutional Competence

In an article published in 1980, Willilam Henderson makes the following startling

statement:

Although the federal power to extinguish Indian title has never
been questioned, it is, surprisingly, still open to argue that this
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power is not exclusive. Statements to the contrarv, with one

exception, are strictly obiter dicta.!48
Exclusive federal competence to extinguish (as opposed to diminish) native title has
generally been assumed, with little thought being given to the justifieation for this
view. In light of the notoriously unfavourable attitude of some provineial governments
towards aboriginal title and the recent judicial decision which affirms provineial
competence,l49 Henderson's proposition is frightening for the aboriginal peoples.
Although the matter is not without some difficulty, 1 would argue that federal
authority to extinguish aboriginal title is exelusive, for reasons whieh I shall now
attempt to explain,

The difficult question which lies at the heart of this problem concerns the proper

meaning of the phrase "lands reserved for the Indians" in head 24 of s. 91 of the
Constitution Aet, 1867. The first attempt to define the ambit of this provision is the

case of St. Catharine's Milling Co. v. The Queen!50 Some hint of the present

difficulties ean be gleaned from the disagreement among the judges in the various
courts which heard this case as to competence to extinguish aboriginal title. Fop
example, Burton J.A. in the Court of Appeal concluded that the proper authority to
extinguish uboriginal rights by treaty was the Lieutenant—Governf;)r of the province, by
virtue of provincial jurisdiction over public lands.!31 In this Wr. Justi.ce Burton
disagreed with Chief Justice Hagarty, who had opted in favour of exclusive federal
competence.132 To complete the confusion, in the Supreme Court the only judge to
" consider the matter expressly, grounded his decision that federal power was exclusive
in ﬁxe first part of the s. 91(24) jurisdiction, "Indians", rather than Mands reserved for
the Indians"193 This judge was in dissent at the Supreme Court, and on appeal the

Privy Council left the matter open.
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Considering this history, one can only admire the confidence of the ohsorver
who, soon after the Privy Couneil decision, stated:
It is left undecided whether a provinece coutd of its own motion
and power extinguish the Indian rights. But apparently it could
not. To permit that would be to permit an interference with

the direct gowers of legislation granted to the Dominion
parliament.l94

1

Later Privy Council decisions did not entirely resolve the confusion, although
several statements in these cases are suggestive of exclusive federal jurisdiction. Iri
three instances the Privy Council affirmed that s. 91(24) had vested in the federal
government responsibility for the administration and control of Indian affairs in the
Dominion.159 The clearest statement of the position was made by Lord Loreburn in a
case in which the federal government sought to recover from the province of Ontario »
portion of certain treaty annuities paid to the Indians. He stated:

The Dominion Govermnment were indeed, on behalf of the

Crown, guardians of the Indian interest and empowered to take

a surrender of it and to give equivalents in return ...
In the final analysis, however, these cases cannot disprove Henderson's assertion that
exclusive federal competence is still open to challenge.

More recent precedents offer an interesting, and confusing array of opinions on
the matter, but none of these can be said to be authoritative since they are all lower

court decisions. The issue did not arise in Calder v. A.G. B.C. because counsel in that

case agreed to argue the matter on the basis that extinguishment had not oeccurred
since British Columbia's entry into Confederation.l57 In a more recent case involving
aboriginal title, the following is baldly asserted: "Since the admission of Rupert's Land

to Canada, it has been within the legislative competence of the Parliament of Canada

to extinguish (the Inuit aboriginal title)".158
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In the final decision which addresses this matter, A.G. Ontario v. Bear Island

Foundation,l-’)g Mr. Justice Steele concludes, after an analysis of the precedents, that
"Ontario had the legislative competence to enact otherwise valid, general legislation
which, in effeet, extinguished the defendant’s aboriginal rights".160 This opinion is

supported by alternate sources; Steele J. reasons from the St. Catharine's Milling case

and its progeny, and from cases interpreting s. 88 of the Indian Act.161

My argument apainst provincial competence to extinguish aboriginal title will
proceed in this way: the relevant legislative provisions will be examined, followed by
a discussion of the court decisions on the issue. Finally, an argument from principle
and policy will he advanced in support of exclusive federal power to extinguish
aboriginal title.

Section 109 of the Constitution Act, 1867 is the most relevant legislative
provision on this point. The result of the decisions of the Privy Council culminating in

the Dominion of Canada v. Province of Ontariol62 case was that the Dominion was

required to extinguish native title at its own expense, only to benefit the province in
which the lands were situate, since by virtue of the interpretation of s. 109 of the

Constitution Act, 1867 in the St. Catharine's Milling case, "upon the extinguishment of

that title by surrender the province acquired the full beneficial interest in the land
subject only to such qualified privilege of hunting and fishing as was reserved by the
Indians in the treaty".153 The Dominion sought to remedy this unfortunate situation
within the provinece of Quebec when it passed legislation authorizing the extension of

the provineial boundaries. The federal government delegated its responsibility for

extinguishment to Quebec in the following terms:

(The) provinee of Quebee will recognize the rights of the Indian
inhabitants in the territory ... and will obtain surrenders of
such rights in the same manner as the Government of Canada
has heretofore recognized such rights and has obtained
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surrender thereof, and the said province shall bear and satisfy
all charges and exgenditures in connection with or arising out of
such surrenders.16

Although this delegation is of questionable constitutionality in the light of the Nova

Scotia Inter-Delegation case,l69 the provision is one of several indieations that the

federal government thought it possessed exclusive authority over this matter,1G6
Aboriginal title has been determined to be "an interest other than that of the
province" in s. 109,167 and this interpretation is strong evidence in favour of exclusive
federal competence. A contrary argument would not adequately give substance to this
phrase in s. 109, because if the provinces are competent to extinguish an interest in

land which is not vested in them, aboriginal title and all other titles which fall within

this aspeet of s. 109 are vulnerable to termination.

A similar coneclusion is evidenced by s. 37 of the Indian Actl68 which prohibits
the sale, lease, or other disposition of Indian reserve lands until they are surrendered
to the federal Crown. Considering the judicial decisions which have recognized an
aboriginal usufructuary interest in reserve lands which is indistinguishable from that

recognized in the St. Catharine's Milling ecase, this provision would seem to bhe

indicative of the federal view that its powers are exclusive.l69 Finally, it should be
noted that the federal government has entered into agreements with several provinces
to faeilitate future purchases of aboriginal title and establishment of reserves, which

would have been totally unnecessary had federal and provincial ecompetence in the

field been regarded as co-extensive.l70
In recognition of the objection which may be raised that these enactments can in
no way serve as authoritative determinations of jurisdiction, an examination of the

cases on the issue will be undertaken, In several eases exclusive federal competence
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has simply been asserted, without explanation.l?!  Other judges have emploved
somewhat more ingenious reasoning to uphold exelusive federal competence.

In R. v. Dennis and Dennis,172 the accused were treaty Indians charged with

unlawfully killing a moose during closed season without a permit, contrary to a
provineial statute. Since they were not descendants of signatories to the treaty that
applied where the moose was killed, they relied upon a defence of aboriginal hunting
richts which, thev argued, the wrovinee was not constitutionélly competent to
extinguish. In upholding this defence the court noted that head 24 of s. 91 of the
Constitution Act, 1867 was an express recognition of the unique position of native
people within Canada, and in ligni of this expressed the view that uniform national
competence to extinguish aboriginal t'lle was a "most desirable social objective".l73
The court concluded that legislation which extinguishes aboriginal rights is legislation
in relation to Indians, because it deals with rights that are peculiar to them.l7¢ The
provincial law was 'Eherefore inapplicable to the accused.

At the risk of' unduly complicating this discussion, s. 88 of the Indian Act should
be considered, since its interpretation may shed some light on the question at hand.
Section 88 states:

Subject to the terms of any treaty, and any other Act of the
Parliament of Canada, all laws of general application from time
to time in force in any province are applicable to and in respect
of Indiahs in the province, except to the extent that such laws
are inconsistent with this Act ...
This provision has provided a fruitful source for litigation,!75 and it has generated an
active academic debate,?8 hut for our purposes it will suffice to note several

illuminating decisions concerning it.

In the case of R. v. White and Bob,!77 treaty rights to hunt were protected

against the application of provincial laws by virtue of the opening phrase of s. 88 (then
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s. 87) which makes such laws "subject to the terms of any treaty". This case oan ke

contrasted with Kruger and Manuel v. The Queen,178 in which non-treaty aboriring!
hunting rights were not shielded from provineial game laws, on the basis that:

(however abundant the right of Indians to hunt and to fish,

there can be no doubt that such right is subject to regulation

and curtailment by the appropriate legislative authority.179
The interesting portion of this latter judgment for our purpnses is the discussion by Mr.
Justiee Dickson of the indicia by which laws "of general application" within the ambit
of s. 88 are to be judgzed. He notes that an examination of the effects of the
legislation is required, and that the mere fact that an Act has graver consequences for
one person than for another does not suffice to make it not a law of general
application. The crueial passage in his analysis is the following:

The line is crossed, however, when an enactment, though in

relation to another matter, by its effect, impairs the status or

capacity of a particular group.180-

If this analysis is viewed in light of the question of eonstitutional competence to
extinguish (rather than merely regulate or diminish) aboriginal title, one can see that
the argument in favour of exclusive federal power is considerably strengthened by Mr.
Justice Dickson's approach. At the very least, s. 88 re-states the constitutional rule
that a provineial law of general application will apply to federal "persons" unless it is
construed to be, in reality, in relation to a federal matter. Following the analysis of
Mr. dJustice Diekson, a provincial law extinguishing aboriginal title has more than
merely graver consequences for the'Indians; it will have results that are in fact unique
to them. To put it simply, if the absolute termination of a group's unique claim to land
does not impair its "status or capacity” one is hard pressed to think of something that

would constitute such an interference.
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A similar conclusion was reached in the Dennis case, referred to earlier, in which
legrislation that extinguished eaboriginal rights was found to be legislation aua
Indians,!131 and thus an invasion of an exclusive federal domain. In this context it is
useful to recall the distinction between the act of extinguishiﬁg ahoriginal title, which
is the exercise of prerogative vested in the sovereign to terminate that title, from the
act of abrozation or regulation of an incident of that title (such as the right to hunt on
certain lands), whieh inay be acceinplished by either jurisdiction. Although the title
may be rendered virtually worthless by a piecemeal abrogation of its incidents,182 this
should not cause us to ignore the important distinction between extinguishment and
abrogation of an incident of aboriginal title. As well, abrogation is now outlawed by s.
15 of the Constitution Aet, 1982, at least insofar as laws enacted after 1982 are
concerned.

The Supreme Court of Canada has recently expanded upon the analysis of s. 88 in

the Kruger and Vianual case, in a case involving the application of the British

Columbia Wildlife Actl83 to a non-treaty Indian hunting for food in his band's
traditional hunting territory.184 The Supreme Court of Canada reversed the decision
of the Court of Appeal that the Wildlife Act impaired Indian status or capacities, and
was therefore not a law of general application. Writing the judgment for & unanimous
Court, Beetz J. distinguished between provineial laws which so impair the status of

Indians qua Indians that they cannot apply ex proprio vigore, and provincial laws of

general application which derive their validity from s. 88 of the Indian Act. The latter

category of laws are to be judged according to the standards established in the Kruger

and Manuel ease, which Beetz J. deseribes in the following terms:

[ W1hat Dickson I, as he then was, referred to in Kruger when
he mentioned laws which had crossed the line of general:
application were laws which, either overtly or colourably, single
out Indians for special treatment and impair their status as
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Indians. Effect and intent are both relevant. Effect can

evidence intent. But in order to determine whether a law is not

one of general application, the intent, purpose or policy of the

legislation can certainly not be ighored: they form an essential

ingredient of a law which diseriminates between various elasses

of persons, as opposed to a law of general application.185
It is submitted that this elarification of the test under s. 88 does not diminish the
strength of the argument advanced earlier that the existence and operation of s. 88
bolsters the argument in favour of exclusive federal competence to extinzuish
aboriginal title. The case merely expiains the extent of provineial authorit, pussuant
to s. 88.

Before this examination of constitutional competence is completed, the
arguments in favour of provinecial jurisdietion should be set out. The most ohvious
point in support of provineial jurisdiction is that by virtue of heads 5 and 13 of s. 92 of
the Constitution Act, 1867, the provinces have power over "lands" and "property"
within the province. As well, by s. 109 of that same Act the original four provinces
(Ontario, Quebec, New Brunswick and Nova Scotia) own all publie lands, subject to
"any interest other than that of the Provinee" in these lands. Pursuant to this and
related provisions,186 and in view of the divided Crown in Canada,l87 niight not a
province seek to exercise its sovereign power to extinguish the native interest, for
example by entering into a treaty? It is clear that any lands that fall within the scope
of the Royal Proclamation, or had otherwise been set aside for the Indians, would be
exempt from provincial jurisdiction by virtue of head 24 of s. 91188 The precise
geographical seope of the Proclamation remains a disputed point, but it seems likely
that in future some areas of the country will be found to lie outside of its reach.l89
Unless it is aecepted that all lands which are subject to uboriginal title are "ands

reserved for the Indians," provineial competence to extinguish that title in areas lying

outside of the reserved lands eannot be challenged by reference to s. 91(24).190



- 220 -

This view was applied in A.-G. Ontario v. Bear Island Foundationl9! in support of

an argument in favour of provincial competence to extinguish aboriginal title. V.

Justice Steele analyzed the St. Catharine's Milling case, and concluded that the

decision of the Privy Council did not preclude provineial competence to disencumber
its benefieial interest in lands from the burden of aboriginal title, so long as this was
accomplished by legislation or administrative action which is otherwise
constitutionally valid under a head of s. 92 of the Constitution Aet, 1867.192

This argument, it is respectfully submitted, is inconsistent with the structure of
ss. 91(24) and 109, and with British colonial and post-Confederation practice, It fails to
deal with the distinetion which has been emphasized earlier between the diminution or
regulation of an incident of aboriginal title, and the termination of that title.
Extinguishment of the unique legal interest of aboriginal peoples in their ancestral
lands must fall within federal jurisdiction under s. 91(24), because it requires
legislative action which concerns Indians qua Indians; these rights are uniquely those of
the aboriginal peoples, and the extinguishment of these rights' must therefore
necessarily impair their status or capacity.

Another argument in favour of proviﬁcial power (not actual constitutional
competence) to extinguish aboriginal title could be founded upon the wording of s. 88
of the Indian Act. This view interprets s. 88 as an exercise of the federal
constitutional competence to extinguish aboriginal title, which is triggered by the
passage of a provincial law of general application. The seetion would make this law
applicable io Indians within the province, thereby effectively transferring jurisdietion
to extinguish native title to the provinces through the mechanism of referential
incorporation. As this is a novel argument which has not, to my knowledge, been

advanced elsewhere, I will attempt to demonstrate the point with an example.
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Suppose Ontario passes a law establishing a game preserve and provincial park in
an area which is subject to aboriginal title. The law is of general application, and does
not single out Indians for any different treatment then is generally spplied. Both
coftage owners and Indians are asked to leave the area, and are forbidden to use it
without a permit. An argument could be advanced that this effects an extinguishment
of the aboriginal title by implication, which is constitutionally valid since it falls
within s. 88. The extinguishment would have no independent constitutional validity,
but it would gain life through referential incorporation by s. 88, and the title would, in
effeet, then be extinguished by the federal governinent. |

The argument against this view is that such a law cannot be effective to
extinguish the title at all, because the act of extinguishment is in relation to "Indian
lands" within s. 91(24) of the Constitution Aect, 1867, while 5. 88 {alls under the head
"Indians" within this section.l93 On this view of the matter, s. 88 could not be
effective to "trigger" extinguishment of aboriginal title.

My argument in support of exclusive federal competence will conclude with a
policy analysis of the implications of this theory. From the earliest days of Canada's
eXxistence, responsibility for the administration of native affairs has been centralized
in the federal government. Provineial involvement, to the limited extent that it
existed, in the treaty-making process was founded upon express statutory provisions or
agreements designed to facilitate the creation of Indian reserves following the
conclusion of the treaty.l94 None of these agreements would have been reguired if
both jurisdietions had shared competence in this matter. The existing policy of central
administration of aboriginal lands, and the policy of regulating interaction between
native people and non-natives, especially with regard to land transactions, was clearly

enunciated in the Royal Proclamation. In view of the respect accorded to possession
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of ancestral lands, in official policy and law if not always in practice, it would scem
inapproprinte now to decide that this occupaney may he forever extinguished by all of
the provincial governments as well as by federal authorities. The theory of aboriginal
title has been criticized because it relegates aboriginal title to the precarious status
of a right enjoyed at the whim of the sovereign. Let us not now expand that to subject
this right to the whims of ten other sovereigns.

The extinguishment of aboriginal title, by treaty or by legislaticon, is an exeraisc

of jurisdiction peculiar to native peoples. Two alternative lines of reasoning could be

employed to protect this title from extinguishment by the provinees. First, an
argument could be made that the termination of aboriginal title affects the unique
"status and capacities" of native people and is thus legislation in relation to Indians
under s. 91(24). Alternatively, one could argue that all lands which are subject to
aboriginal title are "lands reserved for the Indians" within head 24 of s. 91. Whichever
argument is successful, the result will be that federal competence to extinguish

aboriginat title is exclusive.

(i) Canadian Law on the Manner of Extinguishment

The sovereign power to extinguish aboriginal title, first enunciated in Canada in

the St. Catharine's Milling ease, where Indian title was said to be "dependent upon the

good will of the Sovereign" is today firmly established. Professor (now Mr. Justice)
Lysyk identifies the three most important modes of extinguishing aboriginal title as:
() purchase (treaty); (2) conquest; (3) legislation.l95 The treaty process has been
deseribed already,!96 and although it is today the basis of the federal comprehensive
claims poliey, for our purposes this method of termination of aboriginal title is of
limited importance, except to the extent that some incidents of the title, having been

preserved by treaty, continue to be regarded as a "kind of residue of the native title
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which remained fastened to the land in spite of the Crown's extinzuishinent of the rest
of their title™197 This point is mentioned merely to illustrate that in cortain
circumstances the issue of aboriginal title is not entirely foreclosed by the existence
of a treaty.

Extinguishment by military conquest probably does not apply in Canada, since we
have no history of Indian wars comparable to that of the United States.!98 The theorv
of conquest is not wholly irrelevant in Canada, however, since the doctrine of peanceful
settiement developed by Chief Justice Marshell, though conceptually distinet from
that of conquest, has been interpreted to grant virtually identical powers to the
sovereign as it receives under the conquest rule. This has important implications for
Canada which will be explored later.

The final method of extinguishing aboriginal title is by legislation. This is the
most important aspect of this problem for our purposes, because as the recent cases
illustrate, aboriginal title is today very often affected by legistation which is said to
extinguish the title by implication. This is the basis for virtually all of the cases
involving s. 35 which have arisen thus far, and therefore it is vital to a proper
understanding of that section. |

Judges in Canada have evolved several different tests to determine whether
extinguishment has oceurred. The least onerous of these was propounded by Wr.
Justice Judson in the Calder case when, after & review of the history of British
Columbia's dealings with the Nishga Indians, he concluded:

In my opinion, in the present case, the sovereign authority
elected to exercise complete dominion over the lands in
question, adverse to any right of occupaney which the Nishga
Tribe might have had, when, by legislation, it opened up such

lands for settlement, subject to the reserves of land set aside
for Indian occupation.199
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This test requires only that the sovereign have made alienations "that are inconsistent
with the existence of an aboriginal title".200

A more rigorous standard was applied by Mr. Justice Hall in the Calder case to
determine whether legislative extinguishment had oceurred. In his judgment, he

adopted the following passage from Amodu Tijani v. The Secretarv, Southern

Nigeria:201

The original native right was a communal right, and it must be
presumed to have continued to exist unless the contrary is
established by the context or eircumstances.202

He then went on to quote the American test which requires a "clear and plain
indication" of an intention to extinguish native tit1e.203 The test which Hall J.
ultimately provided is the following:
It would, accordingly, appear to be beyond question that the
onus of proving that the Sovereign intended to extinguish the
Indian title lies on (the Crown) and that intention must be 'clear
and plain.’20
On the evidence before the Court, Mr. Justice Hall eould find no sueh proof.
The third test developed by a Canadian judge to determine whether aboriginal

title has been extinguished is contained in Hamlet of Baker Lake v. Minister of Indian

Affairs.205 In this case the matter is complicated by the fact that the history of the
region had to be considered both before and after the admission of Rupert's Land into
Canada. Mr. iustice Mahoney examined the period prior to entry into Confederation,
and concluded that the Royval Charter granting the region to the Hudson's Bay
Company was not, of itself, sufficient to- extinguish the native title, because of the

time-honoured rule that the title ean co-exist with the radical title of the Crown.206
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He then went on to interpret the Calder rules of extinzuishment, to arrive at this
startling conclusion:

To say that the necessary result of legislation is adverse to any

right of aboriginal occupancy is tantamount to saying that the

legislator has expressed a clear and plain intention to extinguish

that right of oceupancy. Justices Hall and Judson were, 1 think,

in agreement on the law, if not on its application in the
particular eircumstances.207

This conclusion follows logically from Mr. Justice Mahoney's assertion that since
incidents of aboriginal title may be regulated by general legisiation "making no express
mention of any intention to deal with aboriginal title..." there was no requirement

that the intention to extinguish that title must be set forth explicitly in the

legislation.208

The test which he ultimately applied requires that "extinguishment must be
effected by Parliament itself enacting legislation inconsistent with the continued
existence of an aboriginal title...".209 Although Mahoney J. was not prepared to
invalidate laws such at the Territorial Lands Act210 or the Public Land Grants Act21!
simply because they diminished incidents of aboriginal title, he did declare that the
Inuit title to the Baker Lake region had not been extingt'lished.

This test was adopted by Steele J. in A.-G. Ontario v. Bear Island Foundation,212

in which the aboriginal title was found to have been extinguished by treaty, and by
legislation and administrative action which opened the territory for settlement. In
contrast to this, it should be noted that the requirement of a specific indication that
extinguishment was intended, adopted by Hall J. in Calder, was foreshadowed by R. v.

White and Bob,213 and has since been applied in several decisions involving aboriginal

rights claims.214
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Justice Viehoney's statement that aboriginal rights can be abridged without being
extinguished mirrors the following assertion by Dickson J.:
However abundant the right of Indians to hunt and to fish, there
can he no doubt that such right is subject to regulation and
curtailment by the appropriate legislative authority ... (the)
title, as any other, is subject to regulations imposed by validly
enacted federal laws ... 215
The critical cvaluation which follows makes no pretense of being exhaustive.
Rather, several of the more obvious difficulties will be presented in order to provide a
framework for the alternative approach to the problem which will be suggested later.
To begin with Mr. Justice Judson's test, it is difficult to understand precisely what he
meant by the assertion that the province, by opening lands for settlement, exercised
complete dominion over the lands adverse to the Indian right of occupancy, especially

in light of his observation that

(t)he Crown in right of the Province has made certain grants in
this territory, some in fee simple; in other cases of pre-
emption, mineral and mining rights, petroleum permits, forestry
rights and titles and tree farm licences. However, the vast bulk
of the area remains still unalienated,216

By his acceptance of the trial judge's statement that the various legislative
enactments considered "reveal a unity of intention to exercise ... absolute
sovereignty ... inconsistent with any conflicting interest, ineluding one as to 'aboriginal
title' ..."217 Judson J. appears to misunderstand the nature of aboriginal title, which
has often been found capable of co-existing with the ultimate title of the Crown.218

How could such an interest survive the aésertion of sovereignty by a discovering
power, only to be terminated by a mere assertion of an intention to open the lands to

settlement, such as’is found in the British Columbia legislation? One need not go so
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far as to require an express indication of an intention to extinzuish the title in order to
come to a different conelusion from Judson J. on the facts of this case. \Might not one
require more than a mere intention to open lands for settlement, especially where this
was not followed by any alienation or settlement of the bulk of the territory, as Judson
admits to be the case here? No answer to this question is contained in the reasoning
of Mr. Justice Judson, nor does he explain how this legislation was inconsistent with
the Indian occupaney which had, in faet, continued long after the statutes were
enacted.

The alternative theory proposed in the Calder case by Mr. Justice Hall is much
more solicitous of native interests, but it too is not without its faults. The first
problem in this reasoning is that the actual test employed by Hall J. was not a direet
translation of the American rule, and.no basis for the change was provided. Mr,
dJustice Hall stated that the American test requires a "elear and plain indication” of an
intention td extinguish the title. He then states, in the following paragraph, that a
"clear and plain intention" is all that is required in Canada. The important
consequence of this change is that Justice Hall's test could possibly be used to validate
extinguishment by implication, whereas the American rule would appear to require a
legislative expression of such an intention. Although this objection may appear to he
trivial, in light of the unsettled area of the law, and subsequent interpretation of Hall
d.'s test, precision of expression by that learned judge would have been appreciated.

In the Calder case Hall J. did state that the Indian title was & legal right that
could only be extinguished by specific legislation.219 Thjs aspect of his decision is
unobjectionable, and is securely grounded in the judicial precedents. Although other
aspects of this decision may justifiably be eriticized, in general MIr. Justice Hall's
theory of extinguishment aceords to native title the respeet and protection which our

legal heritage, dating from the Royal Proclamation, would seem to require.
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The third test considered here is that of Mr. Justice Viahoney in the Baker Lake
case, which was adopted in the Bear Island decision. At best, this is a brave attempt:
there are many flaws in the reasoning employed in the case. Ishall limit this eritique
to two problems evident in the judgment. The first concerns the actual form of words
used by Mr. Justice Viahoney in expressing his test. By formulating a test which
requires that the legislation be inconsistent with the econtinued existence of aboriginal
title, Viahonev JJ. ensured that extinguishment by implieation would be upheld. In this
it is submitted that he mis-read the Hall test, and departed from that adopted hy
Judson as well. In formulating his own rule, he departed radically from the established
precedents.

The second, and equelly damning, eriticism of Justice Mahoney's reasoning is
that he equates the diminution of an incident of aboriginal title with the
extinguishment of that title, in order to justify his acceptance of abrogation by
implication. Once again the learned judge has mixed two distinet concepts in an effort
to derive a unique test., Justice Mahoney rejects the argument that Hall J. went so far
as to require that "Parliament's intention to extinguish an aboriginal title must be set
forth explicitly in the pertinent legislation™.220 This conelusion is plainly wrong; to
quote Mr. Justice Hall:

It (native title} being a legal right, it could not thereafter be
extinguished except by surrender to the Crown or by competent

legislative authority, and then only by specific legislation.221

An argument too elaborate to be included here would be required to explore fully the
limitations of this decisipn. The erux of the problem is, however, simply that instead
of refusing to follow earlier precedents on the basis of reasoned objection or because
of poliey considerations, Mr. Justice Vahoney re-worked them into an unrecognizable,

and somewhat unpalatable, form
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(iii}) An Alternative Approach

Assuming that the criticisms offered here are regarded as valid, there are today,
it seems to me, two possible avenues for the legal system to follow in uny future
eonsideration of extinguishment of aboriginal title. One is to follow the puth
illuminated by Geoffery Lester, which basically involves a full-scale frontal attack
upon the received doctrine of aboriginal title.222 While not wishing to deny the
validity of this assault, as it has been fully explained by Lester 1 do not wish to pupstie
this approach. Instead 1 shall offer several suggestions for improving the present rules
relating to extinguishment. In this I am conscious of the futility of repairing an
irretrievably wrong-headed theory, but [ am equally conscious of the pressing weight
of stare decisis. There is a chance that by pursuing short-term, limited changes in the
theory, some improvement in the whole may be aécomplished over time.

This analysis will proceed upon the assumption that aboriginal title will continue
to be regarded aé an important interest which merits such protection as can be
mustered for it within the bounds of the general theory. Section 35 of the
Constitution Act, 1982 must at least ensure this. A fundamental postulate of that
theory is the unbridled power of the sovereign to extinguish aboriginal title before
1982, This will not be questioned for it is today too deeply ingrained into the common
law to be simply discarded. Instead, I suggest that the courts employ several long-
standing presumptions used in other areas of the law to temper the exercise and
possible abuse of this absolute authority.

The first presumption whieh should be applier._i is that documents drafted in
relationships of unequal power shall be construed against the stronger in case of
ambiguity.223 In this context, this rule would be applied so that legislation, treaties
and other documents relating to the native peoples ought to be interpreted in their'

favour in case of ambiguity. This approach has been adopted in several recent
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decisions of the Supreme Court of Canada as a recognition of the unequal bargaining
positions of the parties, and also "so as to avoid bringing dishonour to the Governinent
and through them, to the Crown", 224

The second presumption which merits attention requires express language to
interfere with vested rights or interests. This would translate into & presumption
against extinguishment by implication, in order to proteet native title from
termination‘ by oversight. One of the consequences of accepting extinguishment by
implieation will be that the law will be confused and confusing for a very long time,
until all of the various and sundry methods of indirect extinguishment have been
explored. Such an unhappy result is not pre-ordained simply from our acceptance of
the sovereign power to extinguish native title. Today it is & commonplace that courts
will be reluctant to interfere with "vested rights" unless specifically required to do so.
A similar presumption ought to be applied to proteet the rights ofl aboriginal peoples,
rights which have been enjﬁyed from time immemorial.

The final presumption is that anything not expressly taken away by legislation
shall continue. This would mean that any residue of aboriginal title which is not
specifically terminated would continue in force. In the Baker Lake case Mr. Justice
Mahoney concluded that aboriginel title had been diminished by various legislative
enactments, but that it had not been extinguished. His distinetion between derogation
and extinguishment is one of the few defensible aspects of his reasoning. Accepting
for the moment that the incidents of aboriginal title may be diminished by competent
legislation, the presumption h2re advanced would preserve all such inecidents which
have not been affected by the legislation, and would ensure that when the offending
- legislation was repealed, t-he dormant aborié‘inal title would revive.

This argument would then support the proposition that a diminished aboriginal

title, even one rendered virtually meaningless by regulation, is still an "existing®
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aboriginal right withirn the meaning of s. 35 of the Constitution Act, 1982, which ean no

longer be extinguished. We have thus come full circle. Extinguishment of aboriginal

title was identified as a problem of great importance todav in light of this
constitutional provision. This analysis of the American, Commonwealth and Canadian
law in the area is intended to show that the existing rules are far from perfect, and to
suggest an alternative approach which would do justice to our legal tradition and,

equally important, to the native peoples.

3. Aboriginal Rights: Exploring the Limits

An examination of the outer limits of the concept of aboriginal rights in Canada
today invariably involves a move from legal to political matters, and this aspect of the
issue is beyond the scope of this thesis. Instead the basie contours of an expanded
understanding of the term "aboriginal rights" in s. 35 will be charted.

The "political™ nature of the concept of aboriginal rights today derives from, and
is reflected by, the ongoing process of discussion and negotiation in the context of
‘constitutional eonferences which have been going on since 1982. Part of the original
constitutional reform package enacted in that year was a provision requiring a
constitutional . 'nference to be convened within one year of the proclamation of the
Constitution Act. Subsection 37(2) specifically required that the conference agenda
include "an item respecting constitutional matters that directly affect the aboriginal
peoples of Canada, including the identification and definition of the rights of those
peoples to be included in the Constitution of Canada, and the Prime Minister of
Canada shall invite representatives of those peoples to participate in the discussions
on that item".

After intensive preliminary negotiations, the conference required by s. 37 was

held on 15 and 16 March, 1983.225 The most tangible result of this conference was an
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agreement on an ongoing process for the discussion of "eonstitutional matters that
directly affect the aboriginal peoples of Canada". (s. 37.1(2)). A political agreement
was reached to hold another conference in 1984, and a provision concerning similar
conferences to be held in 1985 and 1987 was added to the Constitution Aet, to replace
the original section 37 which expired on April 17, 1982.226 The wide ranging discussion
at the 1983, 1984 and 1985 conferences is the best evidence of the "political” nature of
the scope of the econcept of aboriginal rights.

An idea of the possible scope of aboriginal rights can be gleaned from several
modern sources,227 but it is submitted that the key to a principled understanding of
this concept is an awareness of the original basis upon whieh aboriginal-European
relations were conducted. In order fully to comprehend the scope of the term
aboriginal rights it is necessary to recall the theoretical and historieal basis for the
concept in our law. The statement by Vr. Justice Judson in Calder is an excellent
expression of this: "... when the settlers came, the Indians were there, organized in

societies and occupying the land as their forefathers had done for centuries".228 Ag

Doug Sanders states:

Aboriginal rights claims are often thought to be limited to land
claims or the right to use particular lands for hunting and
fishing. The claims to land are, logicelly, a claim to the
recognition of a set of legal rights established under Tndian and
Tnuit eustomary law, a law that has validity because Indian and
Inuit communities had their own governments.

Most Canadian cases concerning aboriginal customary law relate to family
matters such as marriage or adoption.230 An example of the importance of the

concept of aboriginal rights to the legal status of aboriginal customary laws is the

Quebec case of Connolly v. Woolrich.231 In this case a marriage entered into

according to Cree customary law was upheld, even though the white husband later
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entered into & Christian marriage with another woman in a ceremony recognized by
Quebec law. The latter wife argued that the earlier marriage had no legal effect,
because the introduction of English common law automatically invalidated the
customary law. The judge stated:

... will it be contended that the territorial rights, political

organization such as it was, or the laws and usages of the Indian

tribes, were abrogated — that they ceased to exist when these

two European nations began to trade with the aboriginal

occupants? In my opinion, it is beyond controversy that they

did not — that so far from being abolished, they were left in

full force, and were not even modified in the slightest degree in

regard to the civil rights of the natives.232
More recently, customary rules governing adoption have been enforecd by Canadian
courts, and this may be expected to continue under s. 35(1).233

A major part of tiie recent debate coneerning the scope of aboriginal rights has
focussed on aboriginal self-government. A vigorous and effective campaign in favour
of expanded self-government by aboriginal peoples has been waged by these peoples
and others, and the recent report of a Parliamentary Committee234 which has been
incorporated into federal government policy,235 has given further impetus to this
initiative.

Seif-government is a broad and ill-defined concept.236 It has some foundation in
the Constitution Act, 1982237 but it is as much rooted in political as legal arguments.
Rather than exploring the various viewpoints on the meaning and merits of self-
government, I shall offer a different version of this aspect of aboriginal rights, which
is not rooted in any particular selfgovernment proposal.

Aboriginel rights are collective rights; they derive their existence from the

common law's recognition of prior social organization. Although these rights eannot

ensure that aboriginal peoples will be immune from the external influences that have
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influenced their societies since the time of contact, it is submitted that the
recognition of aboriginal rights must mean that these peoples can control the way in
which this change will oceur. This is a proposal which comprehends much more than
most current self-government proposals. If aboriginal rights, as collective rights,
ensure that the group can preserve its "different-ness”, they must include this concent
of self-direction for the group. Otherwise the group itself, and its purpose for
existence, may not survive intact. That would be contrary to the very concept of
collective rights, and as assimilation and termination is something which the aboriginal
peoples of Canada have successfully resisted for three centuries, it should not now be
accepted as an appropriate consequence of the guarantee of aboriginal rights in the
Constitution Act, 1982,

The conecept of self-direction is derived from the theory of aboriginal rights
enunciated earlier. As has been pointed out in this Chapter, the precise rights of any
particular aboriginal group must be determined by an examination of the specifie
historical and legal context. In the absence of such a detailed study, it is impossible to
state definitively that a particular group actually enjoys the aboriginal rights discussed
here. In this seetion, therefore, I will deseribe my conception of what aboriginal rights
mighf be; the task of defining what the rights of a specifiec group actually are is
beyond the scope of this thesis.

The concept of self-direction is primarily concerned with protecting an
aboriginal group's capacity to control change. The traditional legal definition of
aboriginal rights already recognizes and protects land use and customary family lavi
rules and practices. Logically this recognition should extend to other manifestations
of group life, such as membership, heredity and leadership rules, and customary
punishments for violation of the group's rules. If s. 35(1) requires courts to give effect

to these sorts of practices, it will be partially successful in achieving the protection of



-235 -

the group's "different-ness", which must be the basic function of any constitutional
recognition of collective rights.

Interpreted in this fashion, s. 35 will ensure that the conditions which are
essential for the continuance of the group, namely land base and control over
membership decisions, will be preserved. This view of aboriginal rights preserves the
group itself, and ensures that the group can continue to follow its traditions. An
essential aspect of this is control over membership decisions. If this is tgken from the
group, & possible influx of new members may diminish or obliterate the group as a
distinet cultural entity. This is a familiar problem for aboriginal peoples in Canada,
which has been brought out in the debates concerning s. 12(1b) of the Indian Act.238

A related aspect of this conception of aboriginal rights is group control over
internal matters such as education, marriage, divorce and adoption. Respect for
aboriginal rights in law must mean more than recognition of land use and harvesting
activities. Other group activities and practices which were part of the pre-existing
social structure should be ineluded within the concept of aboriginal rights because
these activities are vital reflection and embodiment of the group's different-ness.
Protection of the group's existence will be meaningless unless it is accompanied by
protection of the group's activities and institutional structures and capacity for
maintaining these by practice and education. |

All aboriginel societies had institutional structures governing sustenance,
culture, family and leadership, although the complexity of these rules differed
between societies. These structures are part of the concept of aboriginal rights.

Self-direction for aboriginal peoples moves beyond the above-mentioned
categories in that it is concerned mainly with group responses to, and control of,
change. Change has been an unrelenting theme in aboriginal history in this country

from the time of contact with Europeans. The pace of this change has intensified, and
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control of the external influences which affect aboriginal societies must be taken to
be a vital element in the survival of these cultures.

Aboriginal rights do not encompass immunity from external influence, and no
current model of aboriginal self-government proposes such an impossibility. Despite
this fact, is submitted that the power to make choices about how and when extérnal
influences, such as resource development, will affect an aboriginal society must be
left in the hands of the group itself, il aboriginal rights are to be a meaningful
guarantee. Aboriginal societies have constantly adapted to external influences, and .
this process continues. A meaningful recognition of aboriginal rights must be
cognizant of this fact, and protect the group's capacity to control and direct such
adaptation. This, it is submitted, is the consequence of a principled approach to
aboriginal rights. The collectivity must control itself and adapt itself to new
conditions, and thus preserve its different-ness. Aboriginal societies have been
intimately involved in this process for three centuries. The guarantee of aboriginal
rights in sections 25 and 35 of the Constitution Act, 1982 can now be utilized to modify

the current legal conception of that term so that it corresponds to this reality.
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