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Depar ing from the: traditional Ikgali§¢1c pérspective in the;anthro-

self ;o three reqéardh problems of
~ v Ve
wide turrent| interest and importangg in 5ocial sciencé One problem or

polggy of Xaw, this stuﬁy addresses

™ y

- - I . . z

which,judicial and legislative action, is founded. _Anotherfia the»st%dy
- ’;* v t"

of the process of' legal westernization and develéb@ent. Finally, it’

. i v L . .
moves toward an assessment of the consequences of judicial action from/a
. . ~ 4 »

conflict pefspective. In this égndy it is recognized that law, in the

b
field of ‘social development, needs to concern.itself with the creation

¢ o~

of .new legal systems that dre responsive to the needs and values oflpar—
¥ ) N \ k"
ticulaf groups or, individuals encagfulated-within the nation-state.’ It

* Yy /’

id further recognized that_/pdern law, despite itd“self-proclaimed aims

disrupts community 1ife, displaces sub—groups breaks up traditional Bys

tems of mntua; support and social relationships, g{omotes stratification,
Z -~ , . . .

. ) hE . . 4 -3

and permits subtle but si icant;fOrms of domination. One sees in the

develdpment, expaneion, and consolidation of the national legal sys{gms
of Mdust}’\‘h societies the application of laws o:rer wide‘;: Qatial
ethqiq, and class areas.on the grounds of Aagial authority, religious
imqgrative, economic progress, and hational ingérest all sdbsumed ynder ,

A

’ '1

tz% overarching gnounds ‘of "civilizatibn". Modern law thus euperimposes
3

¥ ¢ i{gelf on the normative.systems of diverse groupé. Modern 1aw'E1aims‘¥o
; S "’..'
. %;lue and”’ presezve eQuality, individual aut&nomy, and to maintfain thé :

n ~

:ies of friendshép and.oammunigy, yet stpict adherenég to formal raftbn-

elity (the model for: modegn laﬁ) too ofcep produces ghe oppoeite reeulpa.
. e . ) ‘3 . L] ‘ .‘ ‘0 iii"_ ‘..— R :

- . . ' <,
R ¢ .

%%research-are ig the stndy ‘of the preconceived models of éociet§ abon ““QJ
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" its emphasis on cases a@emingly isolated from dultpral and social ﬂcﬁm” 1

textsbanﬂ its cleag pré?erence for decisious at times remote, irrelevant,'
and indiﬁferent to the consequencés, has led to a con erted effort and.
eearcq By scholars of the soci%ﬁiegal trad;tion ‘for ternatiqZ,;odels
of dispute- setthnent and legal or judiqial administ ation. The qgarch
haé—%ed to anxexamination}éf studies in the anthrop7ﬂogy of i;w ;ﬁa the vix'ﬁ'
data these;étudies‘have propﬁced - it 1etreqogniied thét these studies_
describe modes of diqpytg‘ﬁ?nagemenfvgore f&ily at uned‘to the contgxt; %
out of “which disputes arise and more fully commitfed to preserving |
soci;1 aq? other relationships than to,severi;é thgm. That legal anthro-
pologists sﬁould adéreég séme'Gf'Ehe iésueé raised Sytsocio-légal

scholars is ‘clear; that legal anchrOpologists must be cqgnizéht of to
1what use the socio—legal scholars wish to put anthropological data is

also a conclusibn of this study. In this way will the research inter-
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. CHAPTER 1 . . . S

L AN INTRODUCTION AND OVERVIEW - ,

. Introduction ’

*

1t is the purpose of this thesis to bridge the interdisciplinary
gap between anthropology and other disciplines which are concerned with

law by analyzing some of the crucial concepts with which scholars of the

socio-legal tradition have been eoncerﬁed. Professor Laura Nader, a

- leading legal anthr%pologist, long ago expressed her concern for the
[

fact that there was, at the time (1965), little joint research and few

4+

spheres of mutual influence between sociologists and anthropologists in
M é

the field of law. - Sociologists have traditionally had a somewhgt closer

relationship with colleagqes-at the bar and bench; anthropologists agdu
anthropofoéical studies of law are further removed from the'concetns of‘~
students of Anglo-ﬁmerican law, TThis is not to denx/tﬁat antntopologi-
cal'a:udies of law arge "importanl

A8 they pzovide“info:matibn aboué interesting ?prﬁnitive"‘societies:
"Anthropnlogiéts", declares Nadeg with a colleague, "have made 1ess

; they aréjybut seemingly only insofar

uniquely anthropological contrithion to social science knowlédge in’

A —
law than tn gther areas of study‘ (Nader and Yngvesson 1973: 913). ('

,.

Proiessor Nader has advocated a éhange in the epistemology ‘of the disei—

¢ .

pline, and is urging scholars to addxeas themselves to different issues

bore p:essing and u:gent and less aéademic than %hey have tended to deal
¢ . s

eithinthepaat.- “ o :.F., -
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Indicative of what may be the new-direction, we are told that "most
members of complex societies ‘and certainly most Americans do not know\\
e |

A
v

enough aboqt, nor do they know how to cope with, the people, institutions

and qrganizatious which most affedt their lives" (Nader\i§E§,‘g294}gk

-
S

Advocating an "ethnography’of law" approsch Nader and her collaborators

L

noted that anthraopologistse of law have produced "legs than half a“dozen

—— "

articles and one monograph" that dealt directly with Anglo-American law

-

!
and the Anglo-American legal system. (Nader and ?ngvesson 1973: 915) ~
s

'Nader 8 interest is in conducting an ethnography of the Anglo-American

legal gystem. COncefn lies with the study of law and social change‘in

/.

:modern aomplex society - from an anthrOpological point of view. But v y
4

1 -

the urgency of this and whgr are the issues that are so pressing?

L}

The traditional legalisti¢ perspective in the anthropology of law

-

aimed first and foremost at the classification and typology of dispute

-~

settlements, rules, and institutions in what seem remote social aiid

e

2

political contexts - contexts, incidentally, which arg quickly becoming

scarce. Suggesting that perhaps ant opology and sociology do indeed

« v ~ ﬁ,____..__/

" have something to share with one another (more thsn just a common inter-

est in law), Nader directs attention towards stratified or plural soci-

i

eties. The mgin concern of the ethnography of law approech seems to lie

2

in this context. Pluralism ie seen reflected in 1ega1 systems and in

i

the legal relatiouships between the groups that comprise a plural poly-

ethnic, or multi-interest socdal system.- To better appreciste the prob- .

/

"lems faced by the groups encapsulsted within the larger nation—states

one must understsnd "the system" by ﬁgiéh their sctivities are control—

”
3

led and their fivelihoods governed. ¥ader and otyers recognize ttat,[::>

-
‘ s .
. - ™. ., , ]
Y *
.

. / . A

[ 4
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"the system" has syperimposed itself upon a great mumber of ethnic or

B

multi~interest ggpuésr both om this continént as well.as abroad. We are

bl RO
'told then®that "much of the trouble in adminjistering the' law has arisen

» [ ”l
from a total ignorance or avoidance of the question of pluraligm'| (Nader
F [3 R «

-

- @ ¢ - - ?Rﬂ ‘
and Yngvesson 1973¢ 903). The’ethnography of law approach, as de§§%}beﬂ
~ ’ - L35

by its proponents, seeks to “map certain shared modes, of perceiving, ‘the

-

LS .

. . . .
behavioural referents of which are the law.ways of particulay groups or.

r

»collections of persons observdd” in order to appreciate and recognize

that : - ! ' ) * ) . - ,
\ » =

- :,..the-existence of subgroups with“values and needs

differerit.from those heldghx\the larger society
. [sflggests] that we create a legal system responsive
to these...The creation of such a system requires . v
» research [into] such aspects as cultural bounddry
zones, disparate models and rules, and variations
/' in use patterns...(Nader and Yngvesson 1973: 8§8)
S v . .
The issue that is so pressing, then,gié the creation of, or an '

* '{ I
effort towards, the developmehéf;f a more tesponsivq\;i: that is sensi-

tive to pluralism. The task is an urgent one since it\goes beyond mere

theorizing on the need to understand a péﬁple'g customary way of life iqa
p ‘ i )
terms of its role ghd survival when that way of life is contained within
¢ - 4

ang is part of non-traditional, br modern industrial, society. DifﬁefL

B

ing legal and adcial needs are foremdst among the concerns when this*

v . ~ .
_ issue is addredged.. Whether traditional anthropology of law is equipped

.

“or prepargd to meet this challenée ;ﬁg¥¢fore depends as mucﬁ upon cogni-
zance onfthe part of anﬁhrqﬁblogigté of the fact gha% scholarg'}n tﬁe
gocio-legal tradition are looking to the aﬁthropqlégy of law-for orieg—'

tation as it éepen@s upon the raaligation, agaih on‘t§§ part of:anéhro—
- - - . ’1‘ . ; . 1 e

:&pologists,,of:to what use 'the épclo-legalsscholars'gish.to pqéian;hro-
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. g psplogical éata. Clearly, E‘adég has%e
T
P-

take & }.ook at the, socio-legal tzaéiti

Ay

“some coliaboration. But there can be’ ﬂn‘ :

. ¥

are not mﬁtual oneg, and at 'the prea Pk
~

.

o . priorities unfortunaﬁeiy prevail.. 1

N ~ In contrast to the bulk of the Ieg

. _are stué’ies in the sociglogy of lav, ﬁ.a

,

lated to occur, imw two ppssﬂxle 4 ane is an eve tvicnar‘g t%ansform*
t:ion to a new type of law, B8 -y¢ t unknam:i and fhé’ccther, Ynterestingly ., /
- enough, c%.ls for an evolutiona{:y‘ "i'egres_sian“ to prrezmderin forms of
_ law. Bearing such titles as "'responsive law“ or "aublic' interest’ lavf',. é‘ ) N
there are 8 growing number of ‘studies aponeoreﬂ by law reforn commis- K
sions that deal wiﬁh plea bargaiging, mediatioﬁ informal and popular ’
tribunals,e neighbourhcod cam:ts, comuait;y participation .in the sentenc-

- %,

ing process, offendengrestimtxsw; and victin cbz:penﬁatieﬁ. These stud- |

.
-y e

ies reflect a. cert&ih and definite uﬁhagginess with maern or ?s@ihai law

- * Pk 1Y

-since plea ba:gaining ané s; cn\.g‘:e- gangiﬂere& teeimiq_ges aﬁ& grocedures R

gt

. LA -\ QV .f . " ;“ .
%
ER - anti:hetica; to it. .The pssita& :’ega:s:si nf «a‘g&}ﬂﬁm&g trea&s; if ‘
. taken too far, has, I:ec—:z ﬁaﬁeé ) ‘*’te,;;t;n ;c,‘@rﬂ:’g’* by a&zﬁ& Efack .
e ’ ¥ . I . i ¢ )
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& Thc conce::n for subg:oups in thewplural cont&& is thus linlgéa, .
s althosg’h in no simple way, with the concem for draaf::tc changes “in the "l

e < b o=
ng tv.h

- / structure and conte'nt "of modertﬁ ’law (Nonet and Selgnick 1978) Those )

o o, chc,ose not«*to respond to Nader s prompting will not be burdeneﬁ by
.‘5‘._ é nalysis B‘f the modéxn legal order at all, but instead run tk\e risk

,, ‘\

. . of getting bogged down :f.n "culturai salvége work" {Cox, and Drever 1971

- 408). EG/put the choice starkly, ;:he am:hrbpology of law c‘an take either

-

v of two researeﬁwdﬁ'ections. It can, ‘'stuldy the legal systems of contem-
7

x po;ary westera sqcieties, and tsgether ‘with such a stndy, it cdn summon
" the data it has collected over “the past thirty to férty yea;,s and- pre—

sent it to socio-lega‘l researchers as a contributiﬁn to their critical

>

) efforts (they are, in fact askifng for :Lt:). Or the anthmp?logy-of law

o
’ip 4

can choose to ignore t:his research &:&rection a'ltogether. The point 1s
: s h‘a-\. i -
that the excellent "and thorough st:udies on infcrmal courts, negotiation,

-~
~

mediation, and arbitration that have been condﬁcted in ttad;lticmal set-
: - !)

tings by anthrog:glogists are not.without tﬂeir worth' énd have consider-

a‘ble relevance in complex society, if and when. the techﬁques and pro- .
-~ e, [

. ~ ceduressare ex}X;lsioned as possiﬁle sclutions to current legal ditlmas
(Abel 3.979. . ;J,75) Anthropologists are bekginning to re‘spond but it has
taken .more than’a decs&e (sexa for exam;ale the introducticn to Robert 8. .
. Order and Mspats) aucl, on occasion, more than a‘little prompt:l g Lo
* o S, <oy
B U ¢ 3 snth‘iﬁgoﬂ:ogwis tp remain-relevant it ‘s ‘be
» ., -able to accotnt as well‘for language riots ip Bom- N _
e " @ay, religious up‘hssval in Belfast, black power inm-, ~ = ..
. ,. . .- 4moriga.i.as it doed for the elegant symmgtry.of - -
e . ymilateral ﬁrbss-,causia marriage among' the dualis- .~ | .
N .. tically.organized, socisties of the Amazon basini.. « °. ~
et " ;msyl suggest that, intéllectﬁally, bnth types /of . P
. ’No}:isms gay be, s&qually;snthrsﬂing, but that '~ - ¥ - !

L LR ﬁghs:s ai:e a::sssing \tésssns why snt‘ﬁ;ogolﬁgy sheuld
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{ ‘ in thé-arcane fief of urbane collectprs of " ?" '
“exo,t ca (van den Berghe 1973: ’ 970—71) Yy b 4,
BRI RN jio R
. \ . / .. . :,:’ )
The Basis of Th.{s S\r.u v J A .
L T ‘// . ;5‘ .. -
’ A ) o ) ) T%\
. Building on t e foundation:/laid by Nader, this study agtempts to
ousﬁne a new pe Bpeci:ilre f@lr t ;anthropology of law that, :Lt is I{oPed ’ ‘?
# AT ~

b )

' | will lend a n
’ b
It is based o 1the premise that in plural sodety t’here exist a number’

dimension t3 legal resea:ch in non-tr&dffional gociety.

PRy

v

[y

PN

on law, forc,e, or sqng:tion. The develppment of this new per-
' w-,u.

The first is‘ that a society's

3

monopoly.
/ ' // oy
7’/seve;:al ideas.
a

speetive is prediciitéd upo

or grouﬁ“s* le;;l sys;:en; or° law-ways or, perhaps more appropriately, its
normatﬁve bése, is an inextricable partl of ita’ ;:o::al adaptation to its
physical at#d soclal environment.. ’l’his, of course, is not a reveia‘t:ion v,
*to the antl;\ropology of law - scholars as far back as Malinowski who “havg.

-

$tudfed law and social ﬁontro have come to the same conclusion.‘. Some,

I
lfi

-

e Pospisil, have ey/en urijtten about multiple legal systems oy levels

c:antained q}t‘nin a single sdciety, simple or gomplex.s Plural societies

"y
PR
-

Lontain, wl'tbigg them a t{’umber of such s?stems, again, each supposed‘ly
The second

with its own normative order or system of nm:ms and values.

N

\
idea is that modérn law, in its %quész to be universally applicable and

L]

eystems of d:w%::se groupa. Modern l,a.w is fnequeptly inconsistent with

*and inssﬁsitiye to neu and_ changing social needs and values or tD the
r individuals within society—at-
. o

" teeds and v XE»QE “i:arbicula’c g:réups o
as it wag for the colouies, and “1s" now for t:he new deve—

" large. TI;ué
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omogenous in its spplihation has superimposed itself on the normative
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‘(ther exist /gnbcultures within the larger soeiety, each with their own

¥

A}
sy tems of law, where "the various subcultpres mdy be in conflict with

¢

e‘another._. M (Nader ~and Yngvesson 1973: 906) .

we ot

- N s . . N , N .,
"+ In such gluralis% situations modern law applies regardless of

L ol

,1/ regional, 1ocal, cultursl, icfeologicsl, institutional, structural, or

social distinctions. - th%sditional authority'is weakened and replaced:
Paradoxically, legalZauthority in its quest for equit}; and evenhanded- ,

,ness ‘unfortunately achieves the reverse effects from thoge which it

<« - -

officially proinotes, and so may fostler inst'itutionaiized racism, .pteju—-

.

L
-

Al

dice, discrimination, and m\i,nority opprex‘:on by disre"‘ arding social

< contexts and consequences. It is these
w- .

dfctory to the promise‘s, goals and expectatitms eXpressed by law and

_\ -

jurisprudence, that have occasioned crit;{,cisms of law, sometimes visci-

ects, which seem 80 contra-

i€

. - - N ‘
ous, \and d&s\ well an attendant search for a more humane and a more

responsible Ilaw that will indeed take into‘sccount .xegional, -local, and
i ks , “ ” s, . ¢ \

. cultural differences. Students of law"’and socialj science further recog-

/

nize that there is a fundax&ental contrad(iction betweea/the desire to

achieve universalit}, uniformity, and autopomy - attribufes and goals

sought by mode;'n, Fo_rmal law ~ and the belief that modern western liberal '

’

' - I3 . * - [ ! v
society is a type of social organization which "generstes, ‘and is rein-

- . PR

. forced by, a style of consciousness whose substance is the mage of . /

Y

esczety ag an~arenq_qf eonflicty éubaectzve\znterests" (Unger 1976.
G

4

68-69 - ‘emphasis adcfed),

s

¢

" va The study of 1egal~ relationships between the elements or social
N

- .
.

units that com_prrise thé plural, polyethnic, 91: multi-inter.est socie‘{y is
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. really the study of ‘the mamgement of competing and at t.imes antagonis-- T~
o tic interests and of a perennial struggle fqr powe:.q An,,anelysis o’f\howf
o such a power—cgnflict situation is handied thro;gh the‘ medium of the 1aw
- would form a solid point of departure for the study d‘g ldaw,.i’q' olurai )

) ' society - particularly when it is realized that varjous gocial groups >

envision a plural society, whilst thé domi&ating and cogtrolling pon’érs e

- ¢

envision a society that’ is ho,mogenous, uniform, and copsensual This ™

. necessarily involves a stt;dy of not only "the 1aw" and "the system

i A 4

(i.e., the larger system of power relationships of wh‘lch ithe law" i; a
part‘s .but also. of the multiple laws and systems that exist aubordinate

to and.in tension with the dominant system. It is, in short, a study of .
{, . comflict. ' g % ] -

Yy

This study is, as a consequence, further predicated upon the pro-

' position that’the multiple and diffuse sources of law within the plutral

I

d ) s_etting represent viable and 1egitirhate competing legal'ideoiogies -

*

N viable in their existences and ‘legit;imate in their challengés to\ the
L. L v
dominant order. As’ such the eonflicts withirr plural socie.tf .ca)h, from -

Lo

the pere'pective of law, be seen as.a cOnflict of laws. A confl't:e‘b af -

e .

"

- laws perspective as part. of' the motd general and broad canflwt theory

A~

t.,
? of law sees types or. kinds 6f law in confrontation, and not merely one
’ \ " . : ¢ ‘ A s * .

type in ’dominétion. A more respo;isive - and respomsible - law will lend

. ! 4

authorit{, to uhoff'icm.etitutional arrangements by recogniziﬁg sub-
K

3 -

enforcing capacit gs and capabilities. Bureaucratic iqnovation and N .

'orgenizational sxpertiae together with a certain, sense of 3ustice arje

ﬂ
> brought :l.nto play when these segmental competing @n‘&:;gemeﬂtﬁ are harmon~

L. . - . v . -
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a

ized and lmaﬁed to a. wider order, as they must ‘be in order to achieve :

some measure of” soeial cohesion and ‘some aspect’ of .community and civie

)

participgtion. " Models of coIlective bargaining based on mediation and

negotiation derived from anthropology may be useful in this Tregard, in.

seeking ways bo_balance aﬁd.accommodate.indﬁvidual intérests, prodbte
common, interests and adapt ideals to the.realities of needs and commun-

F - . i

'ity.preesuree. Models of adjudication and;afbitratioh may not prove tq

be;es useful agd might instead ‘promote antagonisms. In conducting an-

ethnography of law ih'such a’éetting and in articeiatihg(a conflict of -
~1aws perspective it is impoxtant to bear in wind that "the figst ;tep in

clarifying the relationshlp hgtween law and society is ' to dietinguish

’ » »

" the major sorts of law {presumably, the normative ba s]. For #ithout

P T *

\ \ r ~
such & classificqtion we lack al nguage ih which to describe the connec-—
tions between Species of law, on one side, ‘and.of society, on the other

(6§§er*1976: #7—48) hat there.is one law, and only oné law, is as

- “

oy

"shall’ soon see not’an indisputable fact but rather a premise &gpli—

cit\:p a certain*type Sf legal system. The point the next section |
A

raises {s that "traditional™ legal anthropology is biased“towards this .-

»

. ) a '
premise and must, therefore, abapdon it if it is to carry out the ethno-

graph} Nader anflhetégoliehgues envision.

. - 3 »
s M,
v

boea

An Interpéltiﬁe.Ré@iew of thé Discipline -t
b “ “ 2 R . _‘( .. R . . ,
a‘ y

L ﬁader and Yngveeeon (1973:-.903-904~ ff.) have obeerved that "the -

L]
focus on process and networks by means of the extended case method has

-y 4

forced upon us’ the observation that all societies are’ plﬁial in composi-

. ' .
- - . \ . .. . .-
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U

tion...". The tern "pluraliem" in the anthropblogy of>}aw iiterature
is rarely if 4t gll ovettly mentiﬁhed. It seldom appears even in the ‘ﬂ .

indexes to books In contradiatinction to sociology, anthropology has

-~

only recentl&’beguntto use synonyms such as subgroups ’ society,g
segmehts", "autenomous groups", or "semi—autonomous eocial.fields" with

respect to law. Curiously, acephalous as well as complex societies were °

Fed *

_somehow thought of as mgnolithlc" and "homogendus":-. Pospisil noted
. -~

that the law of a primitive people "has been almeet invariably described
- —~

as an exp ession of & well—integrated single lega® system" (Pospisil
1967:; 2). o the*anthropology of law it has not been uncommon for
scholars to“acceﬁt gée.premise (which, incidentaliy, is from-jyrispru-

dendé?and not anth;opglogy) that a society must have one law cbntrofiing

‘ the behavioor of allﬂits members. It is, therefore, not surpﬁising that

- have only, ohe legal system, and if that sociity displayed a lack of .

e L

v .
a gigen socigty selected for study by the anthr@pélogiqi was thought t

organized legal sanctions and other mechanis;s thai would give evidence |

l.‘

/
of a 1egal system, then it'has proclaimed not to posseeg law. That is

why, as Evans—Pritchard maintained the Nuer "in a° stsict sense have no

“law", We now know that’ this was a conclusion d;&wn from a particular \
¢ - . N \ N . . ]
conception of what "Idw" is . - :

3

d .

k\l The premise that a eociety haa but one .law which its members must “

~ r’\ L)

) obey has an impo:xagp implication, namely that that law ig somehow

dissociated from the societal qemgership. This in turn suggeets that
it 1s pomeone's or, .some group'e eoie monopoly. The p:Emise and its

extension are vaguely reminiscent of the attributeo and goals of Formal

- ‘e

law, But this should'not surprise us becaueefanthropologiets, coﬁing -
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overwhelmingly from a tradition where these ideas ere'btrong, are boupa,
ey . ! . :
' *by. tHeir own’ethnocentrigm to distort observations by a conmscious or
1% 4 ” . -
uncousciaps applicaticn of their own conceptual ana institutional frame-

works, English.jurieprudence, imperative and'positivist as it is, is

also very vague ébout pluralism and in fact on occasion chooges to ignore

it. That there may exist spbgroups_iﬂap'hociety which possess their own

LYY

. t‘l&egal systems, however def;péﬁ, is unacceptable when viewed from the

,English state-law tradition; that members‘of_a society might not yield

o N
v " -

_ L0 one systém is even more repugnant €o' it. The tradition, of coyrse,

-~

.is not blind to reality - it merely operates on the basis of powerful '
~ e * - d - - - - . e

premises and attempts to restructure the world in conformity with then.
The anthiOpblogy of law has for a very long time focused on TWwo
S S L \
_concerns which have had some influence on how research was conducted,

-r

= ’ ’ f N Y '
There is, first, a concerdi with law (law-centered studies), and second,

.

‘ . A

a concetn with the broader issue qfsgidér'(order—aud—disphte.htudieé).

' T ’ o Y ? . 7 «
, These concerns, as I shall explain, ‘correspond to the order (integration,

assimilation) ‘and conflict (coercion, pluralist) perapectiGes, reSpec-

tively. The former naturally relies upon jurisprudence for its theoret~¥

ical base' the latter categorically rejects thia base. The two foci are

v ’

- coeval to some degree but law-centered studies are coneidetably older
3 " rj
and hence have had a greater 1n£luence upon students An the‘anthrOpolcgy
{

of law. The grder approach is by no means a “dead" approach. Since

. '
Maine, but withesome important exceptions, the 1aw—centered tradition

LY

S a
has prbcl,imed: "There is no law until thete are courts and really
.

,‘ P 1q1t 'e peoples have no couﬁts...and if a people,who are ordinarily

,rrecognized as primitive have courta, then tpsa fucto they are not

SN

o




e

primitive" (op. cit. Seagle 1941 imHoebel 1961: 21-22). Or, “nothing

8d refined and sophisticated, so well organiiéd and logically perfected,

»

nothing 8o authoritarian, 80 purposeful as law, could exist on the primi—

tive level" (Hoebel quoting some jurisprudents, ibid., 20). Only with\Q\

‘certain reluctance were more lenient points-of-view later adopted. The '\

A

law-centered stud;es have produced such famous definitions of law as
r g N

ﬁoebéifs and Pospisilfs;, _ . -

Aﬁ?&gial norm ig legal if its neglect or infraction

+ 18 regularly met, in threat or in fact, by the _

« application of physical force by an individual or
group possessing the sgcially recognized privilege
of so acting (Hoebel 1961: 28)

and_ . . ‘ .

...legal decisions, and theréfore the law contained
in them, have Epur major attributes whose co-exist-
ence defines social- phenomena as law. The four _
attributes in their logical sequence are authority,

‘intenqion of yniversal application, obligatio (not .
to be confused with obligation), and sanction s :
(Pospisil 1978: $Q) .

4

Similarly, though eariier in time, Radcliffe-Brown followed Roscoe -
Pound's définition of law which was simply "social contfol through the
syateqigig aé;@ication of the force of éolitically organized socié;y"
(Radcliffe-Brown 1933: 212). Bohannan, greatly influenced by H.L.A.
Hart and Julius Stone, defined law thus® 'law is...a body of binding

'

obligakions regarded as a righ& by one party and acknowiédged as the

duty by the other which has Seen‘feinetitutionalized withia the legal

_institution so that society can continue to function in an orderly inan-

ner on the basis of rules so maintained" (Bohannan 1965: 36 emphasis

added). Even Bohannan's meaniﬁg of the term "institution" presupposes

- or implies an agency that is somehow digbociated from the rest of society
v i . .

*
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-
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- again, this ig st~mng1y remini;scent of jurisprudence.:

The stimulus vélﬁé of jurisprudence camnnot be iéporéh o; discounted,
Yet, the cage method (Llewellyn and Hoebel "1941; Fallers 1969; ‘Hpstein
1967a), the Reasonable Man model (Gluckman l965a; Epstein £973), the
emphasis on intervening authority and sanietion or enforcement (Pospieil
1958 1969, 1971), on so-called Jural postubates ;; eorpus gurnse(Gluck-
man 1965§; 1965b; Hoebel 1961), and a particularly heavy emphasis on

4 s . .
prescriptive rules (Schapera 1938, 1943; Schlegel 1970; Goldsclmidt

%965) all in essence echo the fundamental notions of the gtate‘-law tradi-
tion. This tiadiiion has as igé*biggular emphasis "rules, courts, and
'organ ed force". Th;s‘emphaeis cannot b;t inaccdfat;ly depict and mis-
. coﬂ{t}n‘m the meaning of the legaf arrangements‘ and mechanisms of other
-gocieties»who may in fact not possess these things. Some anthropolo-~
gists were confounded, when the concept of "crime" had no equi‘valent in
an exotic sé:'ciety, or when even the notioﬁ of mens rea or the guilty

" mind did qo.t exist or was meaningless to informants. Lowie (1927), for
hexample, insisted that there were indeed such things as family law,
property I:aw, and a 1_aw'o§;associations in primitive societies. Epstein
(1967b) has written a paper 'on legal liability, a common law concept

pure and simple. Eth;ocenttism such as this 1is obvious in the mumber of
territorial manuals prepgr'ed for colonial governments; cyusider‘ Schapera's
ilaséic Ecind?)oék of Tsuana Law’anci Custom (1938) or Howeil's A Manual of
Nuer Law (1954). Si;nilx;rly, ‘the Reet:atemEnt‘of African Law Project,
begun by Allott, serves as "an extieme example. in the'sense that efforts
were made to organizé pomative materials in a rigid rule-by-rule for-

k]

pat" (Roberts 1979: 194-195). Yet, Hoebel, like Pospisil, fully __..
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o a 14

endorses éhe use of a set of o 1g£nally'westérn folk concepts as analyt- /Zi‘

—

-

ical conceptual tools by a 1aw scholar or legal anthropologist (Pospisil

1973: 554 555). // <
/

While there is no denying that the many studies produced between

4

the 1930's and léte 1960/8 that are primarily of this tradition are
‘skillful: and af times praisewotthy additions to our ethnographic knowl-

edge, the point I want to stress here is that the assumptions upon wbich

o,

they are founded are nonetheless antithetical to conflict assumptions
and hence they are inadequate to cope with plural legal. situations.,

They-are ultimately ethnocentric. Disputes tend to occur universally,
) 0y

yet law-centered studies generally tend “to view them as destructive and
e Y patholog;: 1 rather than inevitable, constructi@e; and integrative.

Malinowski|taught us to ask what law doe¢s, not what it is: .Pospisil
. . Y - -7
sees law as "principles abstracted from legal decisions'; Nader and
Yngvess%n (1973: 909) instead see’
< M
N ...that law does not function solely to ‘control. It
educates, it punishes, it haraases, it protects pri-
vate and public interests, it ‘provides entertainment,
it serves as a fund-raising institution, it distri- -
) ' butes, scarce resourcgs, it maintains the status quo,
e ’ it maintains class é&stems and cuts across class
. systems, it integrates_and disintegrates...

Roberts (1979: 33-34) made a good point, -one worthy of acknowledge-
L ment here, when he sgid that we should not start with the idea that
peace and harmony neceesarily :epresent é “natural“ state of things,

'distupzed only by occasional, "pathological" 1nstances_of trouble. A

/ .
delusory view such as this is, of course, perfectly compatible with an

order porepectivé wﬁich is the hallmaﬁk of the positivist approach 'in

's
‘

- law. This view in turn bears direetly upon the "diagnoeia“ and "treat-

- g *y ) ",‘-. - o= v )
.

&L




4

(

- ment" of tﬁe "psthology" by what

v .

The courts, taking this perspect
to rules and gpplying them. Thi

mends treatment e;'remedy.

L]

son stop here) is, if serious enough, removed and 1solated from the body.

The ("

4

~e1se, tet\a “forens;c"'iﬂstitntion.

ive, perform the.diagnosis by appealing
S ' ) ,

& defines the pathology;

'oancer™ or "disease"'(let the compari-

Typically, no thought is given~at all to the“possible malfunction of

‘t

existing soc}a& relationéhips oy

<

socfal instdtutions.

4

'pologists subscribe to such.a persbectiVe is evident from Epstein's

(1967a) division into‘phases of

tion, then redress. ZEpstein red

, ‘ t ' ogijzes that disputes are unjversal and
affirms by implication the concomitant u'iversalitz of these procedural

—

means.
7

dispute resolution:
" .

o

-~

4

¢’

15

\

It then recom-

That some anthro-

inquiry, adjudica~

i

r~

An ethnocentric order perspective thus prevails in the'anthrobology ’

of law and has persisted despit

I

‘from a preoccupation with western institutional forms.

Malinowsﬁi's exhortation to move away
When indigenous
¢

[

coricepts are forced into alien categories the anthropologist is himself .

yd
committing an act of domination.

-

»
3

-

~egphas#zes pluralist notions,
\.

selvesware blind to pluraligk

o

An order perspective de facto de-

It is not that the anthropologists them-

or divefsity in society (see for exampl&

Gluckman 1964), bdt that aséumptions and preconceptions carried intp the

field subtly compel the<researchers tq view their data in ways that more

sceuretely‘refleEt the researcher's own bacEéround thnn the social matrix

of which his informants are a part.

Thus, Zaw~centsred studies déeply

roated in posztzvmst Jurzaprudense and in fhe Ehglzsh common Zaw tradi-

ttan echo; hawever unaonsaioualy and unwzttzngly, the ordér‘perspeattve

that has dominated Euwopean and

pl

:\}/

Hbrth<4mertaan aoazal and poziriaaz
.t 5

i

4
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thought for centurtes and inde : is the-principal approach reflected in *
“ - . H . r
¥ o overnment policy; ’ < T

s '

¥
Malinowski (1934) said that "law ought to be defined by function
L . =
and not”hy form, that. i, we ought to see what sre'the arrangements, the v

sociological realities, the cultuﬂal mechani2gs which act £or the enforce-

ment of law'. Ry 1ook1ng at whatllaw does, anthropologists seek to dis-
AN

cover why some societies-have devtloped certain dispute resolution mech~ \\\
anisins' and others not, and why they work in some contexts and not im
N .
, others. In some contexts the noimstive base is not even conceptusliiéd

or articulated; legal life is not invariably thought aboﬁt in rules.

* 1

Only some societies articulate their laws and customs by(providing a
- . ’ N~
«Catalogue of their approved ‘rules and normative terms. Clarity and de-

g,;:ail will vary considerably as the ethnographic reoord shows - yet how

\

tempting it ﬁs to cast those rules into terms with which we are familiar.

»e
\9;

The ' commsnds-of a sovereign of "the compulsion imposed by statutes

taeu.'e realities seldom encountered in the field (Moore 1969' 282) Why

2 g .

then adherence to positivism? "An anthropology of - law*conducted in this

’
e

tradition perjures itself

There.is an alternative research tradition. To analyze diSputes f: “\\ '
. as uuiyerssl, inevitsble,constructive, and integrative and NOT as patho- ’
logiosl presugposes‘s manipulative, bsrgaining,ﬂand ttansactional approach *
to the stud& of‘soclal life. A resesrch orientstion follosing from this
presspposition drswz s}gnificsst ispetusffrom game theory and trsns--

sctional analysis (e.g. Rapoport 1966; Von Neumann and Mbrgeﬂstern 1564).

In anthrOpology consider the studies on network anslysis by Mitchell,
et al (1969), transactional analysis by Barth* (1966) , political competi— '
P T . ;

- . |
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tion by Baﬂele%é), the pol /ics of' corporate groups by Smith (1966), {

situational analys‘ie and the extended ‘case method by Garbe/t): (1970) Van

Velsen (1'967) and Turner (1957), and finally, the analysis’ of negotia— L

tion by Gulliver - (1969, 1971 1973, 1979). Turner very euccinctly gaid.

b
‘

that, - e,
//5 From the point of view of social dynamics a social
o system is not a harmonious configuration governed .
o by mutually compatible and logically interrel'ated fs ‘

~ principles. It is rather a set of loosely inte- :
grated processes, with some patterned aspects,
; some. persistencies of form, but’ coptrolled.by dis-
crepant principles of action expressed in rules of - ,

L™

. j ° custom thay are often. situationally .incompatible ’
. with one another (op. cit,, in Moore 1978: 36): N
¥ . ) »

13
v,

_ The sitxfation i% not, as. Durkheim would have it, onerof 3 harmcm‘y
of interests and shared goals, but is Ardstead one of conflict, oppasi~
tion, contradiction® tension, multiplicity, and ,manipulability (Hoore .

1978: 37) . Ord’er-:and-dispute etudies, thougb by no means humérous,

have drawn from such studies as those cited above and have concentrated

\
- .

instead upon process' processes of socialization, armed combat, and
. . e
upon ritual procédures such as compétitive food exchange (Berndt 13262
. W A fy

Kog}z 1974; Young 1971) A transactional approach t‘o spcial lifﬁe}leads.w

us to view disputes as a form of soeial interactior and. thereﬁore se
them a8 norgpal, where waye of dealing with disputes range f:om homicide

and ordea¥, to avoidance and malﬁicions gossip (Gluckmah 1963; Hogbin

~1947), Fightiné‘, resort to supernatural agencies, use of shaming and

P - r o

ridicule, the withdrawal or withholding of egonom‘ic cooperation, or .
nerel:y "talking" are, as Roberts. (1979: 26-27) 'points oqt,‘ very effec-
tive means of handling conflict. " These are quite ar iontrast“ to the

“rule-authoril:y-sanction" triad. Recal‘ling Pospieil's empheéie on a con-

[y -

- R .
4

9,

+

- - -
e e g b
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. ' "trolling authority ,pin his definition of law, the 1ecitimete questioé}

N ‘ &.;;' " ig taised am fo what would happen legsl}.y vher there 16 fo sspervening . f
Y L
« “a authority. Polit al, militerg, and ecosomie strength gre eq:.xslly mr_ ) ; ‘
\t‘ . ) f!,.: »
A _ tant factors tha may de ermine the outcome of &is;mtes. . =LA

<

' ; As one wouxd expect, oréer—and—éispute studies do mot seek:to . ﬁ“ .

v

- define "law" /Rather, they focus on whst disputes artd confliets are,

] .
. ‘a . - %, !

how th-ey are likely to arise and in what contexts, and what the rangg of

possible respOnsee will. be.. A bargaining and transectiona}. spproach to .

>

life therefore focusdes closely upon relationships bemeen in&ividu.eis or _

.-0\ }

groups. The web snd tangle of social relationships that exist in a

.

. given society can, ﬂe regerded as on-going utilitarian pureuits of inter- " _

tT 3 ests wherein guilt/innocence and the yvalidity or reeffirmt,iox; of rules ’ {'
- ., are seldom at %ssu\e Compromise decisiona and agreements rathet than
L. N verdicts and Zero-sum, all-wor-noth:[.ng, 0% win—lose ‘decisions, are much ;

' 0 . ° " -
moré appropriate to the negotiation of mutual 'fneereste where G‘ue future
TN
’ o, and the long—run is of concern. Rather than completelz réplacing the
rule-o.riented appro%ch, order and dispute studies serve to sufppfemez;t

v the emphasis upon rules by suggesting that it :!.s nat a qﬁ'estioa of the.

~

presince or absence of rules but rather ita.j.e 8, question orf‘/th'e weight ' ..

N ;v" - Pd

' ) " attri uted to, and the clar ty of artieulstion of, rules in the procees

* - \ ,4 -
of dispute resolu‘tion (Rsberts 1979'1; ‘183). Pogi;eivést and s,,dju&icetory

ptocesses by contrsst tequire elear-cut unemﬁiguous rulee and their,

4 o {5 - . I . . -

! iitgid appiieetion Dec{eions are based on reles tm& socisl feete are

T \iubordinete to thm. “Coneerx;"&ith proeez’fure aﬁé the forml e;pplieetiom iy

-

of tsles is at the expence of eebetentive a\.‘:ﬁ diseretienarg .ﬁetermine -
T4 \\ v -
tion: - A PRSI B T
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L. § ; j{e&iation and arbitration have dis;ifxgt purposes 9 . :
: *  and_hence distinct moralities., The morality of .o
. , ,mediation lies in optimum settlement, a settlement ’

-t o . in which each party gives up what\he values less,
- " 7 in return for what he values more. The morality
- ) . '~ _ of arbitration 1:11{& in a decision according to the -

0 . - law...The procedures a“ppropriate for mediation are . o
- . those-most likely, to uncover that pattern of

! - * adjustment which ¥ill most nearly gieet the inter- . i
f . .ests of both parties.’ The _procedures appropriate '
i ) . for arbitration.are those which most securely . ‘

S guararnitee each of the parties...a decision in his | .

‘i - ¥, favor...Not only are, the appropriate procedures’ e y
o _5 ¢ different in the two cases, but the facts sought .
. - " . by those procedures are different. There isino .

; ~  way to define "the essential facts" of a situation
_ + except by reference to some otjective. Since the ,
© ] .. objective of reaching an optimum” settlement (media~
» . tion) is different from that of renderifig an award
...(adjudication), the facts relevant in the same .
two cases are diffexent, or when the same, are.
. viewed in different aspects (Fuller 1963: 43). I
. - ¥ .
Drdertand-dispgte s;;ddies, as, Roberts (1979: 201) points out,
paved the wéy to the £o::matidn of hypc;theees as to the circumstances .
¥ L 3’ ‘ “
i " under which differegt todes of intervention,-kinds of "a,p)propriate" pro-

<

cedures, and sorts of obj ectives would be encountered. This led politi- e
L v !‘ hd

- T o

e

cal scigntists 'andf;,others - not anthropologists - to‘ﬁite ﬁport&nt'

N

- 2! Z »
comparative studfe% of which notable exam;zle’s“are Abel's (1974) A Com-

-+

paratweﬁ'l’heory of prute Instztuinons in Socwty, and Felstiner's BN

N

. .
] (1974) Influences of Soeial Or*gamzatwn on Dzspute Pracess'mg

- - The role of interveniﬁi% third parties such 29 the go-between afd_

‘i

A, i m,ediator, the pursuit of 1nterests in reco,gnized complex on—going rela-

.Y
tionships, the resolﬁfion of disputes in ways that are not strictly g
T ) / e - A
t bound Qinspired by 1aw, and so on within a context of literal free .

: / B o en;erprise and cbmpetition, q-ZZ thesa are uglzmt feqtzmes of ordez)-
ORI -dzapute Bf:udzee Wiich shares ¥ partz&ular affinity with both the con:

' 4 -7 }q\\ -y t -

. e flz.ct ar piumhez& perapecéwes. Thase per_spectives presuppose a e&;iety

g.“
~ ™
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Lo » that is comnosed of mglti-interest 1ndividuale and associations whc\ seek

Y LI = L

cooperation yet Vho c?mpete for reeom:és, power, and other valued goals.

,4-

i
encourages the‘virtueg and notions of free enterprise apd, competition '

-
3

: } . Western 1iberal gocie;:y, fo‘t exampleg :Ls also a society which extols' and
N

(*a

J yet whoae dominant legbl idecy,ogy does not sul;ecribe, in all aspects of

i
!
f
|
! - private and public life }o"the preeuppositions and methods of mediating
!
:
i

.
~ -

-

gand«ne?tiating competing interests i,n the 1eg5’1 arena.s Efforts to

% - p change the skructure gﬁd contgnt of modern Formal Law drav théfr inspira—

.

tion ffom these comﬁaraf‘ive and dbder-and-dispute st&dies' ;Sluralism .

’

o LA ought to bg récognized whEre, homogenei.ty, uni{lersality, and uniformity _ .

T

[0 kLt

e 3 T

-

in law runs counter’ to the :Lntereste})f aiver?ity. .

-~ . . ™ -

1
¥

c “Ozder—and-dispute studies began to appes towards the end ‘of the
[ e« . o .
{ L, 1960's, _ Even in cases of sqcieties that exh bited ddjudicatory techni—

) @"‘ & N » r
b . (
- o ques and more or less '\formalizéd" processes of gettlement these new '

v ®
v *

stud°1$s ;hat were insgired by the game theorists and interactionalists
» . - "4 ";.’} -
concentrated on m:ploring succesgive instancée of conflict or series of
. ,s ) e

: . disputes, and on :strategiee and fimal outcdmes. The role and behavior

. .. of the actors themselves ‘within patterns of alliances were deemed tn

* r ¢ » s

¥
shed new tht ow old questione such as "how im ogder maintained ‘in

I

-~
A R

- - - stateless societ\iy" Gid data itseflf vgere re-examined. Quite signifi-
dantly, tha gngneszs of tﬁe order-and—dwpulge tradztwn co'z,nezdes mth
the rige aj' geneml unhappiness, mtk Formal Zaw and ;{:he grawth in popu-
Zamty of‘ znfoﬁnalwm akd thewon}’lzct pempectz% in Western saczety

-

in general J(WOLEE "1971; Trubek J!)77° Mgzor 1972) While law—centered
studies cont}né to pley a meaniﬁgful role 11{ leéal anthropology, the

22

@

<

wphaeis ingtead on or&er and disputes in numan eocietiee generafly
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seems to reflect deegjdéspicions towards and grave discontent %ith ‘the

~ .o
authority and legitimacy of the secular political 3}d legal order. The’
» v '

premises that a society must have one law coﬁtrgll@ng‘ghe behaéior of
all its'members, that the%pniformit§&of the law is the desired end, and
that automatic submission to the law is required for a successfully

[ J . . \ . )
Integrated and consensus-based soeiety gre all premises which have come

to be questioned these d2ys._ . ..
s ‘ -
' ' ..
Conclusion

-

Roberts (1979: 206) inférms us that '\the sociéties.we have been

&

cbnsidering [in his book] afe\kowAto be faotnd '~ those of them théf sur-

vive in an identifiable form - within the context of some larger nation-
£

staté and subject to its legal system". Few of the apéieties, for ex-

ample the Cheyenne, the éiﬂfﬁngali,,th Ndendeuli, the Nuer, or the -,
¢ - \k

Tewana survive today as they were described and studied those many years
ago. For precisely this reason did June Collier remark:

At the same time that we attempt to anmalyze gther '
o gocieties, however, we must examine our own. As
,/ think&xs,, we are products. of our time and situa-
-~ tion, and all of the pésg}e who form the object ,
. of our study at homé and abroad have been touch
by the tentaclés of modern industrial economies.

We need to wonder why we, as anthxggg}ogists, -
l have failed\to study up ~ why we haven looked at
o the poor and powerless. rather than the rich and
s ‘influential whose decisions have far more effect
\ ) in shaping the world...Every square inch of
habitable lafid is now under the jurisdiction of
some government which..asserts a monopoly of force
,««the "state" with ité organized army creates the
“rule of law" which inevitably destroys and re-. '
places the counsensual "order of custom''.,(T)here
* can be little doubt that governments have radi- ;
. cally altered the gnviromments of traditiomal °
. political-legal systems (Collier 1975: ‘135-—136). .

! ¥
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' ,ties anﬂ.grf—\E\Whuqe normative base is predicated upon different moral-

._centered studie

‘ plgralist) perspective, recognize that to realize a manipulative and 1

ha

~y . _ . ;. 4 , L7

} . - e, P . . \
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. Onder-and-dispute studies, 80 much akin to; tlfe conflict'(coercibn,

transactionaliapproach to theaethdy of social life, a monopoly.of force

and the rule of law is neither the solution nor the means.
A .
in the spirit of competition, opporturity, and’cooperation 'ino society

Therefore,

. — v

or nation can be studied as if it eXisted in 1301atiqgg\it must be

treated as a 'semi-autonomous social field' within its own rule<generat-

ing aﬁd‘eﬁtercing capacities [yet]'linked to the wider world order"

’ 1

(éolliér\i?75: 136). Formal law has superimposed itself upon communi—

ities, asmFuller said (s upra), so that one can say there is a clash or .

4

an incompatibili ’et\éen moralities. With one or two exceptions, law- ‘

have treated their societies as isolated, homogenous

@ entities; recgénizipg_piurality and diversity is bud ofie small step from

-

-

‘legitimacy_of the rule of law.

to as "ve}:o-communftiesh (Mazor. 1972:

realizing that'"society's segments!, and

These subgroups are sométimes referred "

"subgroups" can challenge the

1041) .~

" Though the existence of a multiplicity of leéal 8§stems witPin
sccietres are implicit‘in‘the works of Pospisil (1958, °1967) and‘ﬁgoée K
(1973) who both fqllow‘Weber (1954), neither of these two scholars pré{ \
sented these systems as potentially militant or challengers to the ﬂ:

state's monOpply on law. Likewise did Malinowski (1962) speak of "sys— -

_tems of-%aw in conflict" but he did not expaﬁd beyond his conflicting

patrilineal principle. ‘Lewellyn and Hoebel (1941) stated ‘similar.

notions: "The total picture of law—stuff in any aociety includes, along

" with the Great Law-stuff on the whole, the sublaw~stuff or bhylaw-stuff

L
-

o
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nits (p. 28). .

of the feyser working u

In what is perhaps a chronological reversal of statements that
t “
brings the_concerns of almost fifty:iéérs ago in line with the present . “

study, consider that Moore (1973: '722) urgés us merely to study "gemi- -

3 ]

autonomous social fields" or grdups which she considers the key to
anthropological study in complex sotiety; Pospisil (1967 9) claims
Categorically that "every functioning subgroup of a society has its own
legal system whaéh 18 necessarily dszéreyt in some respects from those |
of other sub—groups” (emghasis added). This implies that the needs and ) .
values of thesd subgroups differ and therefqre beg attention. Yet, and

finally, it was Malinowski himself who fifty years ago in 1934 warned

us: : ,—. % : i ) oia)
* + « LA
The long and short of the stery is that whether we
are interested in primitive or modern law, we must ///
study principally the working and not the form of
rules. In the practical application of anthropo-
logy to primitive societies, we must advise the ‘
administrator to be very careful how he changes
native custom:and law and replaces it by the rul- 2
ingg of a highér civilization...Finally, in modern’
jurisprudence'we must ‘demand a wider viaw from the
theoreticisah.”.Law is being used nowadays as a (
panacea...That way Ies real savagery, such as is i G
not to be found in primitive societies. Such
artificial 'rules either do not.work or work at
such a cost to the most fundamental institutions
* of mankind: family, religious community, school..,
v that all the substance.of social life and culture
is destroyed. From the practical point of view
legislation and the use of law/must be put in
their proper place, or else edvilization will
perish (Malinowski 1934: Ixxi-lxxii).
P.]
As Collier urged that we examine our own eociety and its law, so

éwm
too did Malinowski warn us of the pitfalls of Formal law. 'Nader and

w

Y

, Yngvesson's abprdach suggests that we study Formal law as an ethnogra-

phic object in and of itself and recognize the.discrepancies between it

/ * ~
v
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and the needs and
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lues of those groups and commupities that make up

the multi-interest land polyethnic context. .
. . )

, .
This cliapter has suggested that legal anthropology has had to

escape from the influence of juriSprudence in order not only to yecog-

‘nize the effects of modern Formal law upon communities and groupélwithv
=
in the nation-state but even to study modern law itself. In later chap-
= . ) : ' )
ters I will describe, in juxtaposition with one and?her, the normative

order of a hunting society that is qg}ckly vanishing, and that of modern
Formal law. It will be demonstrated that the normative order of a j

society, or its collective 1a&-ways, is an ineytricable part of iti
) , v
total adaptation to its physical and social enviromment, and that that

. . s
normative order, as Malinowski cautioned, is to be respectefi. The

reasons why there is dissatisfaction with FormaTfaw and w y multi- )

£

interest groups have become increasingly vociferous and militant will

then become clearer. The mext chapter gives careful cgtideration to
FANI .v‘,ﬁ 3

2 . c s K
three impgrtant topics that ‘bear directlfgupon an ethnography of law in

-

complex sbciety.

N e
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CHAPTER 2 °© - ‘\

- ¥ .
: PROBLEMS OF DIVERSITY AND MODERNIZATION .. -

/

Introduction ‘- '

w

H 2 “

.
The conflict perspective.is, surprisingly, seldom articulated in

o
the literature.on government policy or Indian-White rela;ions in Canada
producéé by anthropologists .(Walsh 1971; Price 1979), thoughlthere are
ceftain exceptions (Frideres 1974; Gibbins and Ponting 1980). One would
have anticipated st;t?ments clearly articulaging such an approach; N
instead, theé c?nsensus/assimilationist ﬁerspective predominates. Native
studies in aﬁthrOpolqu do not often go b&yond describing the difficul-
ties 'and hardships of acculturation (Schermerhorn 1970: 127; van den
Bérghe 1973: 952) _ Few submit the assimilatigbist perspective to a
sys£Zé?tic critiqueisgbfth would involve recogniaiﬁg that equal applica-
tio;qof laws can accentuate }njustices when applied to individuals or
groups unequal in economic condition and social opportunity. Accultura-

] tion could then be discussed not only in terms of the native s -inability
to adapt to white cultural standards, but those standards themselves
would be criticized. Instead, relations are viewed as dominant-sub- °
ordinate and that relati%nship is cast in terms of the premise that che

\(,,

«r%ﬁlaw expresses the aspirationgﬁbg the group ot groups, usually domfnant .

f-; g-

342

W1:”‘that: formulate, promulgate, éﬂé‘apply the law. Corollaries to this prem-
ise are, as we have'seen, that the‘uniformity of the law is the desired
end and that there be adtomagié submission to the law if social order is

to be preserved. The conflict theory of law has, therefore, accdrded

-

the legal system the role of social antagonist; laiv is seen as the

v+ - s -
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instrument of the ruling class in whose interests it is to promote those

standards, In what are umnmistakably assimilationist terms, coneider -
%

this _statement:

.+.We can say you're at a crossroads - the time is
now to decide whether the Indian will be a race
[gic] apart in Canada or whether it will be Cana-
dians [sic] of full status. Ang this is a diffi-
cult choice...as total citizens they will be equal
under the law but they risk loosing certain of
their traditions, certain aspects of a culture and
perhaps even certain of their basic rights...
.(Prime Minister's speech in Vancouver, 1969; op. —-
cit. in Cumming and Mickenberg 1972: 331)

-~ A

and, with respect to the law: )

...in consideration of the transition ef Inuit to \j>

our system of Canadian law, we found that the .
Magistrate's ahd Supreme Courts have made a spe-

ctal effort to bridge the gap between traditional .
,and modern law ways...

Despite the various effgrts of .the agents of socio—
legal control #n the legal instruction of Inuit...
we believe that their tutelage in this’regard is
‘not yet complete.

In an effort to establish a more viable program
for the resocialization of indigenous offenders, -
the Territorial Government has moved toward the
decentralization of corrections...(Finkler 1976: .
133, 135 - emphasis added)

The court's "special effort" to bridge the gap between two law ways

' T e
is indeed an effort at "leniency” and "flexibility". Black (1972: 18),
& -

however, -recognized that this "{s an act of paternalism, a complicated
and;$gbtle form of ‘sopial oppression”. Tutelage is a fitting word to .
describe even the relationship between patent and child, and in this
confiection much has been done in the area of legal reform through educa-

tion (Deloria 1974; Kydd 1977). Few resea;cherf, including anthropoib-

*

-
L 'Y
)

gists, have asked why the Inuit have to be "resocialized" 'at all however.

Lol W

*




o

~

- 27

The order and conflict perspectives can be thus compared:

From the order approach,. problems of racial and v
ethnic relations are largely a product of members
of subordinate racial and ethnic groups who need”

to become adapted to the dominant group culture...
Therefore, from dn order perspective existingg}|
values and policies of dominant institutions Fré
viewed as healthy and good and ﬁroblems...arq due
largely to subordinate racial and ethnic groups'
failure in adjustment. Assimilation, or the shed-
ding of unique cultural traits and identity, and
adoption of those of the dominant group is felt to,
be the primary way to bring about a stable and .

: healthy society. The order/assimilationist per-

spective minimizes the significance of power and
coercion in-everyday life between subordinate and
superordinate groups, emphasizing the social psy-
chology of individual and group adaptation to

dominant group values and practices. Society is

viewed as made up of ‘competing individuals who

carry out their competition within the context of
neutral social institutions. ,The significance of
competing groups and classes a as one's

go¢ial, political and economic 0ppo??unities are .“&N.

concerned is largely neglected.

Another approach has emerged largely wijphin th
last few decades...The conflict/pluralist approach
to race and ethnic relations views soclety as a
contested struggle between groups with opposed.
aims and perspectives. ﬁnﬁfferentials between race
and ethnic groups ird'feconomic, political and
social power are emphagﬁzed as significant for ' v
analysis. Conflict.is viewed as an essential

facet of societies and the unit for analysis is

largely that of race gnd"ethnic groups and social

class, with emphasis upoﬁ collective situations .
and definitions. . -
Pluralism is viewed gs’a viable alternative to vl
assimilation which cbnsiders the point of view

* -of...minority group members...(Reasons 1978: 367-

369) K

c

Pluralism is seen as an aspect of the conflict approach. The next

]

section of this chapter discdsses pluralism and is followed by sections

dealing with the imposition of law and legal westernization.
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" = The pluralist pefspécmive shazéd by most conflict theorists articu-

latds a concern for not losing sight of the fundamental fact that wes-

LY

tern liberal democratic society 18 pluralistic, that it is founded upon

<t
%

pluralism. The assimilagionist perspective which is*part of the order

or congensus theorists by contrast articulates and gives hormative value
a ‘ - .
4o conformity and homogeneity. Consensug,theory, while nog_degxing that

society may be composed of competing individuals or groups, nevertheléss

-

refuses’ to ascribe to these groups differential political, ideolggical,
S . . .

¥ cultural, and structural status (ors; to sum up, jural status) within the

-
r

unicentric power structure: The main contribution of the plural%%%
H

."' ’ A)(

orientation, so van den Berghe tells us;. "is the systediatic reorientation

- 1
of anthropolqu and comparative sociology away from the allegedly homo-

genous, insular, integrated consensus-based eocietyﬁculture as the

. basic unit of,analyéfs" (van den Berghe 1973: 966;”Nader and Yngvesson

L1

e

»

SRR m oy

S
&

1973: 904). It is déglxable, in;undefstan%}ng any self-conscious grohp,

x :S .
to~attempt to'gee them as they see themselves, but it is also .desirable

to see the world»gs they see #t. To do this it is useful to have, at
< -

least for the purpose of academic inquiry, a multicultural or pluralist

viev of the world. - ,

-t ‘ - - 'l _‘\

As tHe usages of several authors illustrate’ (notably van den Berghe

(1973), Schermerhorn (1970), Kuper and Smith (1969), among others),

Pl

pluralism can take on a variety of méaningﬁ. It can be used descrip-
[ . " .

tively, and as vaq den Bérghe urges, as a‘sénsitizing concept. Plural-
‘ { f@\, ‘ .

ism can be'd h designation and attitude. M.G, Smith defines pluralism

"as a qonditipn in which each of several cultuyral groups has a set ‘of

LY g
. X ¢

4
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mutually gymompatible institutions in every major sphere of life ex&gpt
the poliﬁacél iu~which tﬁé institutions of one of the cultural groups
dominates the\entire society" wherein "the politically dominant group is
a numerical minority" (Op. cit. in yan.den Berghe 19%3: 964). - Exactly

what:"inoompatible institutions" are; is diffigulq to say. While Smith
’ ° . .

., later émphasized the political component in his definition (Kuper and

s
%7'

Smith 1969: 434-436), and thereafter extended the definition to include.

the notion oifZSifferential incorporation" to mean the range of shared -
igstitotion; amodgAg?oups, his emphasis upon‘thelsize of-ihe politically
dominant. group placed hip in much the same position.as J.S. Furnival
whom he himself had criticized fo? reqfiicting the meanigg of plurali;m
to multirociai colonial societies. As van den Berghe notes, quoting

Smith, "there is certainly nothing uniquely tr0pica1, colon&al, or Euro—

pean about pluralism, nor is pluralism confined to multiracial situa-

. tions . Schermerhorn (1970: " 148) notes nevertheless that colonial ‘

N

spcieties were the classic form of plural societies. . It would seem that
there are many situations in which the ambiguous "numerical minority" of
the dominant group, where perhaps the colonial situation would be an

obvious unambiguoos example, does not make the slightest diffefence. At

P +

least, as van den Berghe observes, nothing,orastic has been shown to'

a

. N A
occur when the dominant group passes from 49 to,51 pexcent of the total
(1973- 968) . :
- %
This apparently leaves the definition with two criteria, that of

4
"mutually incompatible inatitutiops" and "differential incorporation".

To arrive at 4 meaningful definition of these termg considerlthat plur-

4

alism has been distinguished in at least four ways — ideological,

e
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‘political, cultural, and structural (Schermerhotn:l970: 122-124). The
1deoloéica1 designation refers to the "doctrinal belief usually ;scribed
to an ethnic minority grdﬁg?;hose members assert the desirability of o
preserving their way of life" - Schermerhora calls this\normativg pldr—
alism, Political piuralism refers to "the multiplicity of autonomous ’
interest groups and assdcigggons" which aim to prevent the state from
gaining monopolistic ;eigpt. KFhese groups and associations typi;ally
seek to function with relative autonomy from the state which tgey seek

’

to oppose, Cultural pluralism, as Schermerhorn puts it, analytically
focuses upon "language, religion, kinship forms, nationality, tribal
affiliation, and/or otheg traditional norms and values ;epargble from
race or social stratification". Finally, and again following Schermer-
horn, there is the structural designation, a more complex céncept, wh}ch

-

is also called social pluralism. This refers to the organization of
- N \ .
cultures or subcultur?s as plural structural units that are "segmented

—or‘comparfmentalizéd into 'énalogous, patallel,Jnon—complementary, but
distinguishable sets of institugions’" (op: lit, vanden Berghe in -
Schermerhoxrn 19703 %?4l§ Schermerhorn notes tha; "when we refer to
;tructural pluralism we ;re focusing;é% institutional differences 19
ethnic groups which*séparﬁte or enéibse’ﬁheﬁ from dominant or qajp;ity_
groups in terms of social participation" (p._127) Social participatio;
1s measured in terms of degrees of enoloeure, as Schermerhorn calls it,
"with indicators 1{?3 endogamy, ecological concentratieni..rigidity and
clarity of group defigiéion, segnéntary relations‘of members with out-
eideﬂa, etc.”, which wan den Berghe also mentions. Turk (T§?7' 36) ,3

e
referred to culfgga%j?ietance between the dominantAand subo;dinate .

.
-
s s

I‘b
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nit is contained. Van den Berghe (1973: 965) correctly pcints out
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~
4 - 4
. Ve

groups, the congruence of demographic with political dd&inandé: the

»

1inkage‘beggﬁﬁn racial categorization andqter:itorialitﬁ, éni’tﬁeEgegree "
st - ; ¢ R Py

of economic deverﬁment of both groups. ' v

& - -
—~—

Van &en Berghe Suggested that social or structural plufaliem is a

. facet of cultural pluralism in much the same way that the i&eological
Y . M »

’and political designations afe facets of the cultural desighation. Cer-

tainly, all four &esignations are not mutually .exclusive but can be ‘
\A-
separgted for'gnalytical purposes. M.G. Smith's "differential incor-

- Al .
poration" may be uhderstdéd in terms of Schermerhorn's "degrees of

enclosure" both of which in turn are related to the nature and intensity

-

of structural and cultural pluralism as Schermerhorn has outlined theT.’

Indeed, "the .greater the degree of enclosure amoné the cultural seétions,

the greater is the potential for purely coercive integration and the

lesser the possibility for cpnsensual integration" (Schermerhorn 1970:

3

125). Schermerhorn's degrees of enclosure, as if on a scale of "greéter"

¥

“to "lesser", therefore reprebéhts a suitable oﬁerationalization of

Smith's criterion of incompatible inetitutions. Regardless of the kind

1

of institution that happeng,go be incompatible, the deg:ee to which it
18 "enclosed" and thgrebeé the manner‘whereby it is incompatible cgn be
deduced from how the particular éronp to Qhom the institution belongs is

I

integrated into the society in whicﬁttﬁat group as a etructural plural

?

that "it seems that if plural societies are to show any stability, they

‘ have to be held togethef by more than 5heer pol;tical coercion. For one

thing, the cost of coercion for the dominant group 18 too high unless” it

is accompanied by ecouomic exploitation; and exploitation is a form -of

. . .
- . o L

. »
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. intm?d‘ependence, however assymetrical the economic relationship may b
‘! *

N - " The basis of integratidn (ox non-;integration) in plural soe:iety / o g
v e’}
l‘ - ~
) . rests upon. ﬁo .some extent ‘at.- least, the "quglity" of tbe iuteraction i
A >
.48 betyfeen groups. The qualitative diﬁferential (van den Berghe 1973
M 7 ‘e »

965—966) is therefore as important as the "quantity“ (i e. the deg;eee

-

-~
Al

of encloaure) and has a bearing upoR the natqre of the tntegration., < ' »
"W S . .
Schermerhorn (1970: 78), citing the‘_ work of .Wirth *(}945) for instence,

V
4 . ' . Py -~
-~

. 5 & N . .
notes that minority groups may pursue assimilationist, pluralist, seces-
> . ‘ . .

sionist, an tant afms in- response to their clearly unprivileged

\ oo 'E - N

positionq The assimilationist strategy is to seek to totally merge -

iﬁl

T their values and style.of 1ife with that of the dominant group. T‘ne v
pluralists assert t:he distinctiveness of their culture and seek tolet-

\ance from the superordinate gro‘hp. The’ secessionists, by contrast, are

‘

interested in pursuing aﬁuténomous or independent ex{.stenée and are

\

clearly not satisfied with mere tole{‘ance and quasi-recogﬁition. The

militant policy, to carry it to the extreme, “get dowination over others

»
v

:!. 5 .goal" (Wirth 1945:. 362-363’)». .

<. t seems :easonable to assume that the congtuency betueen the

“views of the domiﬁant and subordinate groups, g}.so determines the o
\

» natore o the integration. Hhen the views ate coﬁgruent, the proce...s of

e

integratipn 1is well under way, and when t:he.se vie:as are incongruent, J

1‘ M

"conflict: £ an overr.. or cove;t variety will appear The po«ssiﬁi;ﬁ;ies :

autho:ity (i.\e. comencual} ,,,where intcgtation is &efine& a8 “ﬁ péoéésé
\
whereby unita ot clezents of a sacie#:y e.:a Breacht ‘into an activa and

‘ - coordinated go%plianca wi:h :ﬁe on-gaiag mﬁ,ﬁﬁca an& objectives af
A . gw . %, .
s ] . \ ' _ : . . Jos ,
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the dominant group‘" (Sehermerhorn ‘1970' 66). ;LBplitical and socia} dom-
o

ination can therefo!,‘e be eéen as Iegitima;te \an@ illegitimate whe con-

et - oo L . 3
.

y - S sidefed ‘from the points~of-view of both the doﬁnent and suborglinate
: . &
. . ;_' groups, whexsellegitimacy and illegitimacy is vieued from the vantage

J
point of the congruency between the- “quality and the ' quantity" of

o inter—group interaction. The. question of legitimacy looms large. In
I A A

o khe colonial situation, the "highly unstable system is dependent o) the

- .; ‘i“"‘-‘"‘ f 3 —
’ / e\ccessful legitimation e[tm i‘nstitutionaliza.tion of political domination,

buttressed by the epread of/( terdependence as the dominant section
$
e . -extende its economic stitutions ovet wider and wider spheree of acti-

v

gration of such a society was m,gre coercive than conseneual and domina-
tion was, illegitimate. The sitnation is by no mgans unique to coIoﬁial

examples however. T ‘?5 . ' C

) . B .
. . *
. :?\‘ ™
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s.%e Intégration, of ‘Societys ' Law and Modérnization o ‘ ‘
: * Sy ‘.‘.{); T ry - ':," i o N — T ' ) -

~ . .

>

‘?The field of law in .ra i ly-:chengipg contemporery‘ societies",
s

Hoore (1978‘ 8) tells us, guts before the anthtopolbgfbt, with pn
o ’ SRR L
e imediecy’ frém which he can‘ncit turn awg,y*;xhe spectacle of attempts \at

-—u;-

U Jiintentional cont’rol and plé.nning an& publi-cly tationalized imperative

32, 153-154) #ery e!:oquently expreésed

V. 4
- .
LI ”,

e whole legal Inhd-
| i}rametieeﬂy.

R

R

_:' ‘»J‘a . ;. A -‘A ’t; wé?, .

vity among indigenous *populations" (Schermerhorn 1970- 149), The inte~- .
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/“/’\nmrket pressure, custom and informal courts, fiat

“

\

v

pr

)

or force. During this period, the iﬁdust;ializing
nations of the Wedt have developed ’and consolidated
unified natépgal Jdegal systems of askind not known
before. And in the poorer parts of the earth, the
nineteenth and early twentigth centuries have seen
gn influx of foreigg~l§w unprecedented in seope...

In both older and newer nations, the development,
expansion, and consoliddtion of these hational.
legal systems seem to involye certain common direc-
tions of change. Laws are 4pplied over wider spa-
tial, ethnic, ané.class areas; personal law, is re-
placed by territorial law, special law by general
law, customary law by statute law. Corporate
rights and responsibilities are replaced by indi-
vidual ones. Religious sanctions and inspiration

" are replaced by secular motives and technigues'
moral intuition-is replaced by technical expertise,\;

%

Law making and law applying move from authorities

with local accountability and diffuse responsibil~
_ity. to specialized professionals representing cen-
" tral national power, ’

S

°
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o

i
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The move towards societal "modernizaticn" and develoﬁmené 18 said -

)

-to take place only if the law, ﬁﬁé Lnstrument by whzch/development can s

be aehzeved is unified and univemsaliéf&ty
major independen&\variables whigﬁfcould explain relative degrees of bgcke

wardne%s. We are told that if the ﬁule of law were inst%;ﬁted or imbosed

-y

in traditional,eocieties, economic progress wguld\folloy:

‘e

.

_achieve it..

"Law" was seen as both a necessary element in .
"development™ 2 and as a useful instrument to
w" was thus "potent",*and because
legal development would foster social development
~ rand improve.human welfare it was algo "'good"..,
Moreover law was also associated with ratjonal,
instrumental action to secure greater material
well-being and other developmental goals.. Law
was one 6f the tools that could be used by plan-
ners consciously to enhance.human welfare. If, .
L bedame more effecz’:we, the pZarmezv'é" pomers
wouZd grow. '

ax ./
The legal profession studies started from the
assumption’ that a strengthened legal profesdsion

- *

a
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Law is seen as ope of the
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’ would quter development (Trubek and Galanié% 1974; g
‘1073-1074 1075), . -

~

-, ®

"~ We are also told.that "legal institutions...have a definite role, |
rather poorly understood, as instruments that set off, monitor, or otherL
wise regulate the fac; or pace of/sociaf.change“ (Friedman }969: 29) !
Friedman is certainly‘pot‘the only one wﬁo stated that "many basic ques*v
tions of the relationship of "law to social change ang’to cultural deve-
lopment are completely neglected" (ibid.). One may gathér from what

theoretica} literature on the sybject there is that the concern lies.

with two issues. One is with modernization (or westernization) and .

' , /_‘__,’____Q(

developmen _ law and ;ociety and ﬁow it can be achieved; the other. |
issue conce ns a questioning of why it &hould be' achieved Recognition
here is with the ethics of unilaterally-fnitiated social change. This
concern has prompéed some to fev}ey,&he*old literature-on the relation-

ship between law and society (Friedmad 1969: 30; Unger 1976). Trubek
. - &0 -
thought it pertinent to review the work of Max Weber and concluded that

’

"the' common tenéency to think of 'law and deveiopment' as the study of

problems unique to the ZO%h century often results in our neglect of&the

i

groundwork aiready established by scholéfﬁ of an earlier age facing .
similafkproblems...Until recently, howe%er, 1egél studies aqg_£E5L§9éial

sciences,failed‘to carry on this tradft@on, and little was added /to the
. {

initial work done by the classical s&q#al theorists" (Trubek 1972b:

-
S

7205. Yet the étudies thét}have been 4onducted do not aoffer cgnclusive

]

S
»

eviﬂence that there is.a defin&te relaéionship between the rule of law

-

and_ economic prcgress (Trubek 19%§a' 46-47). Collier (1975 134)

%

N
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westesn-type legal ayésem is a prerequisite for economic development be-
’ ’ ‘l& -— ’ - . -
cause Weber argued that capitalism and legal rationallity arose together

out of the specific Historical contditiong of feudal Europe" (emphasis .

’ v -

An idea imbeddéd in modern Formal law itself is the evolutionisb_,.J

»

agsumption that :ge western legal system is a goal towards which all

-t

legal systems or law types someﬁUWfinevitabl§ tend. Legal development

)

assistance programs were based on the belief that, to some.degree at

-least, the United States could and should be a model for the developing

nations. Many have come to share’serious reservations about such

e .

* - notions (Trubek and Galanter 1974: 1092). Even if development and

’

industrialization is a common goal, it occurs in very different con- -
.o

texts. There are profound differences in the culturalvheritages,Apoli—~

tical nganizaEibn, and economic systems of so-called developing coun-

.
[

tries. There 18 no a priori reason to believe that all these divergent

X . .
patterns will tend toward some uniform model of law, as Trubek and

3

Galanter have pointed Sut. Indeed, differences in cultural heritage,

ideo;ogy‘ social structure, political system, and economic organization
: NN

will lead to very-‘diverse kinds of law. Consequently, some have.ex-

»

pressed BeriOuS miagivings, based or’practical as well as moral reasona,
as ta the validity of transplanting or ﬁmposing the westepn legal system
- at home OR abroad. Consider where the modern legal order originated _

andrfgom which context it sprangz -

/7

.+.the development, .may beadiscerned in Europe as
far back as the reception of Roman- law, beginning
- in the élevenfh centyry. But the development of
.- matfonal legal systems -of this kind gathered momen-
- tum in Europe at the very end of the gighteenth

=
*

e
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century and spread over most of Europe in the early
part of the nineéteenth century. The foundations of
guch systems were laid in many other parts of the
world in the nineteenth century® Thus,’ the "modern"
legal experience in most of the world began only a

short time after the European (Galanter 1966: 156).

The rule}of law hds reinforced an ethnocentric and dichotomous view
of history. History is seen as a Lniform process tending towards a goal.
Hence, it is evolutionary and deterministic. "DevelOpmént" is the pro-
cess by which societies move towards a gpecific goal or condition. The
goal, obviously, is the type of society found in developed countries, in

other words, a model approximating that of contemporary Western society.
-

The historlical process of devel%ggent and modernization is perceived in

dichotomous terms: modernization means the move from "traditional",

"static" and "underdeveloped" to "modern', "dynamic", and "developed"
(Trugek 1972a: 17). As with the order perspective societies-are per-,
cejved as homggenous, insular, consensus-baged and integrated wholes
(Friedman 1969: * 37) 'in which all levels or subsystems of society have
relatei characteristics ~ a traditional society will have a traditional
legal system, and so on. This, together with a view of society which
statée essentially t%;t distinct stages of social development are paral-
leledéby,distinct stagés of legal development, sérvipito explain why
modern law assumes thﬁ% social change automatically brings about legal
change. Legal and economic developmentalists have extended this to mean
that when the rule of law is introduced, economic progress is éuaranteed
(supra). Thus, the basic 8cheﬁe of parallei de;elopment of legal and
social life is maintained and can be seen to operate iﬁ the law reférm

¢

and law education programs both in the Third and’ "Fourth" worlds’,

L
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Trubek and Galanter (1974: 1065-1069) summarize and give an account

«

of the mood of law and devélqpment efforts during their heyday, the

1960's:

These newly developing nations need our help - not
only our money and machines and food, but also the
great capital of knowledge accumulated by our pro- .
fessors...Refrigerators and radios can be easily
exported - but not the democratic process. Ideas
of liberty and freedom travel fast and far and are
contagious. Yet their gdaptation to particular
. societies requires trained people, disciplined
people, dedicated people. It requires lawyers...
(Trubek and Galanter 1974: 1067-1068, ngte 16);

While modern law and modern legal.thiﬁking together can be seeft as
. ) ' . .

an ideology designed to legitimate foreign intervention in the legal and
political lives of other nations, by the same token it has also been

portrayed as a*response‘to "a summons for help" (Seidman 1972: 312-314)
p
to which no responsible nation or group could turn a deaf ear. The rale

of the lawyer and of legal education are apparently both central to the

development issue, for "the lawyer must participate in social engineering

i

f
by drafting rulgs that will induce the destred activity...", and with
7, ) :

£

respect to Africa and elsewhere, "(there) is an impéitant felt need..
to develop knowledge and techniques apt to generate rules which will
have a high probability of inducing desired activity directed noward
development" (inid., 312) 0fficial "lawyers' law" is said to be the

law of modern society (Galanter 1966: 161). .

Development and "modernization" continue in various places and in
varying forms and intensities. In some cases the process goes on more
rapidly, more visibly, and sometimes more violently - especially in the™

new nations. 1In ocher instances develbpgant is bilaterally inspired,

2

not unilaterally, and is less violent or dieruptive. Japan and Turkey,

+
b [N
B

* . * »
L Yy , 25w
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for instance, are among some ﬁQZions that have willingly borrowed west-
ern codes "lock, stock, and barrel" (Friedman 1969: 42); in the case of
Brazil, changes in economic and political life did not imply A,full pro-
gr?m of liberal, instrumeg}al legalism - contrary to expectations and
predictions (Trubek 1972a: 40-50). Ins%ead, a thriving market.economy
under an instrumental authoritarian regime has done well and economic
sﬁccess has served to cast doubts on the assumptions held valid by the
rule of law in the area of modernization. In yet other in;tances,
'"modernizatién"oand mdevelopment" have simply meant outright imposition
of law as a matter of national policy (e.g. the British in Australia,
New Zealénd, and North America). .

I; some parts of the world efforts are different still. In Africa,
the program of the ﬁestat;ment of African Law Project of Fhe School of ‘
Oriental and African Studies (University of Londonr) aimed at the unifi-

'y -

cation of the myriad legal systems on that continent. This project,

-~

probably the first of its kind, "aimed to 'record the customary law' of , ..,

?

those traditional African\socieyies which survived within modern national

boundaries and to prepare 'restatements' of this material for use in the
" & > ‘
newly-ifitegrated courts" (cf. Cox and Drever 1971: 410; Roberts 1979:

184-195). Unifica¥on %pd integration of the traditiondl courts idto

/
-the national system was justified, of course, in the name of economic

¢ . ‘
progress and civilization. Yet the Project proved futile by all accqunts

-

~

' %ﬁbyers use in English law. ‘Customaty law, described through the con-

S

. N )
(beyond its utility in salvaging information on customary law that might

have otherwise been lost) because, as pointed.out earlier, customary 'law

B

was recorded, treated, and submitted, in forms and c&tegories which

» +
o L]

Y
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ceptual catggories of the Rule of Law, is no longer customary law. It
loses muéh‘;f its character and effectiveness, it is transformed, for
as Galantgf (1966: 163) said, "schemes to revive the {simpiicity' of
local cuétqgary‘iaw..cannot put together the broken vessel of tradi-.

tional law". Galanter also referred in his text to some of therlegal

N
revivalist movemernts that took place in Iréland, Pakistan, and Israel
b * M . M .

b=

- BN

that.hgge had but little success.

A‘vgfy intereStiqg case howesgk, and one that stamnds in contrasf
with the African Restatement Project, is that ‘provided by Papua New
Guinea (Gordon ;380).' Here is a situation in which the Customary Law
Project of the P.N,G. Law Reform Commission is ta#ing considerably glab—
" orate steps to impose customary law from abog?, though not for the-
'reasons normally attributed to such an endeavor. While national pride
and self-respect ;re certainly among the ideological motives b;hind thig
movement to{develop cugtoma%y.law, Gordlon (ibid., 3-4) believes that
issuesg of éué;nomy and legitimacy, rather than the content of the law,
are the critical parameters which define the bureaucratic motives. Con- .
sidering that Papua New Guinea achieved independenc; only in 1975, one .
appreciatés the ‘internal political difficulties faced by the central
govermment. Gordon argues, then, t£at the institutions of the state
must c;mpete for legitimacy Qith other "home-grown" institutions (p. 6),
that the ™unofficial éourt;" at ghe village level represént a serious
threat to the state's control over the means of coercion. There 1s the
‘poasibility that customary law can become a neocqlonial fraud" developed
by the center and imposed upon the periphery (ibid., 8) in order to esta-
blish legitimacy and domination. Gordon has observed, as have others,

~ L
. - .
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"that in moving from non-recognition to recognition of customary law, the

L

.Association for-Political and Legal Anthropology 1980 Vol. 3(2): 9).

~for the congruenéy of group goal definitions. The Afrfcaﬁ and New

state gives itself the authority to declare what the, custom is and to

N 4

legislate it. It can then override any custom that it thinks "repug-

nant" (ibid., 7). Customary law, within this context of development and

I N

modernization, is seen as ap ideology used as one of the instruggnts of
R -4
. £
the state in order to establish legitimacy over a people and in so.doing

reduces the autonomy of the "home-grown"” institutions. The situation in

*

Papua New Guinea is still very much in ﬁlux¥and is of considerable
. A

interest to law and development scholars; a Customary Law Digest and
draft legislation are being prepared '"to develop g self-reliant Papua

New Guinea legal system based upon customary law'" (Newsletter of the

That customary law i8 a competing legal ideology is a conclusion

that is not difficylty to teach, even though it is operationalized
according to the criteria of the rule of law. At the state level the
ipdicial machinery seeks to incorporate, co-opt, and assimila%g‘in order
to achieve universality and homogeneity of the law gp.we%1 as of society.,
It alsé seeks to gain legitimacy. Efforts at moderhizatron are attempts

to integrate instrupentalﬁy, subversively, or consensually, to control

4

Guinea cases may well represent the same process of the 'cannibalization

-

of custom by law" that Stanley Diamond(lB?l) talked about. For Diamond
law 1s seen as a deliberate device used by a ruling elite to usurp cus-
tomary practices of subordinate gropps and to dissolve their autonomy.

The confliet of laws can be seen as a struggle between different levels
] » ~»
of authority and follcwing Gordon (1980) q%? estailiahment of this
. o -
- . fk

b m
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authorit¥ is geen to rest upon legitimaé& gained at the expense of the

-

autonomy of the home-grown institutions. . In the age of modernization
this is ns%Avery surprising. During the.colonial period the dominant
. ~ ‘

thegretical paradigm within which most anshropologists operated contri-

buted, as Gordon observes, to tbe‘Eon—récognition of customary law as
one of these institutions (1.3, the law-centered approach with its
emphasis upon positivist jurisprudence). Administrators, lawyers, and

even gnthropologists believed that indigenmous societies lacked a clearly

- . St
formulated body of law and had no clear concept of justice (see Roberts,

supra). For this reason customary law could not be recognized - only

*:

Western society hiad law, while indigenous societies only had social con~-

+

trol (Gordon 1980: 3).

Ay

- It is in the establishment of authority and its legitimacy that
conflict also precip?tates out of the difference between law on the
books and law in action, or betweenfghe letter and spirit of the Iaw.
There is an unresolved tension, according to Galanter 1966¢ 158; be-

tween the national and local, the forma; and the informal, the official

and the popular law. This too, for those who read Max Weber, is.alsb'

the tension between for;al rationality and?substantive rationality.
Customary or interactional law is indeed a competing ideology. As

Galanter so well put it, there is a striking contrast between modern and
premodern law in the way in which the higher gnd most authoritative ele-

ments in the legal systen address themselves to the local and discordant

EgR S

elements (ibid., 159), With modern law, local law is. usurped, whereupon-

much conflict is generated when an appropriate balance between unity. and

4
‘

diversity is sought. ~In the unicentric power structure, diversity, .
- ¥’f .’% 4
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"y ethnic and political groups in North American society have treaties with
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discrepancy, and deviance must be contained, and as we know, need not
necessarily involve perfectly legitimate authority.

In the case of the American Indian (and in the case of the Canadian

I

Indian without a doubt) Svensson (1979: 70) made the following state-
ment that is reminiscent of the New Guinea situation: *

In societies like that of the United States, where
a national identity is still in the process of
creation and where its reinforcement has been the
subject of considerable social-and political con-
cern, the general view has been that major weapons
in the social arsenal should be brought to bear on
recalcitrant islands of alien ethnicity in the
body politic. Law has been one such weapon in the
forefront of the assault on autonomous identity.

[ SN

-

Svensson has identified six phases, covering almost 400 year;,'{h
the_development and imposition of American (and British) la& on tribal )
communities. Of these six only the figst p53335(16q7-}817) was one of

\»"accomquation". Since 1817 the goveénpent'a Indian policy has oscil-
lated bétween reorganization, termination, and retrocesgion of Indian
treaty relations, lands, and rights. In the late 1970's "new termina-
tion bills are being introduced into Congress designeq to dissolve )
entirel§ the special, treaty-based status of Indian tribes. At the same
time a fajor assault on I;dian ow;ership andfcontrol gf land‘and natural
resources is being mounted, primarily by a coalition of priv;te inter-
ests" (Syensson 1979: 70-71). °

Of course, nﬁtive autonomy upon which nagive power restg is depend-
ent‘upoy a distinct identity,‘which in éurn fests upon the land base and
the lapd resources profurred by treaty rights. A& in Canada, treaty iaw

in the United Stat

is cgntral to Indian status - Indians alone 55:311

B

N
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their govermment. And like\35€~ﬁg;mina£iog bills being introduced into

Congress, Canadian sentiment on thé& issue is little different: e

. ..one of the things the Ifdian Bands often refer to
are their aboriginal rights.and in our policy..ve
say we won't.recognize. igﬁriginal rights. We will
recognize treaty rights«” We will recognize forms
of -contract..and we will try to bring justice in
! that area and this will mean that-perhaps the

treaties shouldn't go on forever.“ It's inconceiv- '
able..that. in a given society one section of the )
society have a treaty with the other section..We s,
must be all equal under the ldw..I don't think that PN
we should encourage the Indians to feel that their

tyreaties should last forever within Canada...

(Prime Minister's speech in Vancouver 1969, op. cit.

in Cumming and Mickenmberg 1972: 331)

Equality before the law indeed. The serious charge against the rule of

-

law is that because it claims neﬁtrality and gutonomy, it does mot . -

assume responsibility, for the ‘consequences,of the enforcememt of its’ -

>,

rules. . . g

The Imposition of Law ’ v ' '

-

It is clear tbat "imposed" law refledts the lack of correspondence 3
or -congruency between the inégiests, needs, attitudes, and convictions
~
of a particular population, subordinate minority, or ethnic group and -
. . 4

those interests and attitudes expressed, through law, by the dominant

A
-

group. Imposed law does violence to existing systems of beliefs, cui- .
tural uorms,ggr eetablished norms of‘behavior (Lloyd—Bostockr1§—§ 10). :}%(y
Impoeition, therefore, invbdlves (a) an actenpt to iatroduce fuadamental ) ~

change unilaterally andatherefore to ugurp indigenous }nstitutions, (b).

" . 1

an attempt to introduce norms that are foreign or external to those o -
gought to be replaced; and (€) usually takes place in,the absence of
. i et ‘ .
.o 7 _ " - e )
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_democratic éonsemsus. Law that conflicts with the interalized norms or

the law that seeks to introduce new patterns of behavior will very likely
: /

lack the support of a people's internal motives to comply (ibid., 10).
" The law of the state, in contrast with the law of custom, institu-
tionalizes the imposition of tﬁterests of a sdperordinate group over the
\

rest of society. The legal order, as we have also seen, seeks to legi-

tighte the implementation of socigl-cdntrol.ﬁ%;ﬁﬁgice, in such & situa-

tiod, becomes the state-authorized administration of authority and coer-

c?gn (Forer 1979: 90)., The administration of Sustihgscan be seen as a
foié of socialization in that its coerciveness produces a common belief
in the desirability of compliance and therefore a, tendency towards
acceptance 8f the social valﬁes that rationalize the law (ibid., 91).
Domination is rationalized on the grounds-of ra;ial éuthority,'Christian.
imperative, economic prégress, national interest, mutual selfiinterest,
law and order, etc, - in other words, on the grounds of "eivilization"
and "rationality". The socialization process "'engineered" by the modern

A,
state can be viewed more accurately as a resocialization prpcess - it

attempts to eliminaté and replace traditional and local grou idéhtiéies,

~

with deference to individualistic identifihgziqn.with the goals and
motived of thékdgminant gtoﬁp. This resocialization creates and rein-

forces the general belief that the law is somehow above society and even

x N ~ -

above the state and that it is an inépired guide to the meéiation of
.h - l;‘ﬁ
differences among men (cf. Balbus 1977) i . ‘ e

To the extent that growing industrialization breaks. ugbtraditional

-~

mutual-aupport systems and relationships and seeks to replace them. the

\

concept oi an 1mpattial or neutral law becomes one of the dominant norms,
= ) .

-
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its law, and then reaccept the state s*legitimacy when 1t provides" new -

© effort to regain’the baafg upon which traditional livelihoods may_be

Al

46 .

\
\
of society. It is difficult at times to distinguigh between legal impo-

gitipn and goveérnance and gther modes of exerting power and influence.

by

The imposition of law from| one so‘ciety to another takes place, as we
discussed in ghe previous section, as part of a moPe general penetratién

4 mz»
into econcmic and political*l-ife. Resocializa“tion in the sense describ—

A%
ed above 1s appafently cychalz special interest grotxps dmi ethnic &nd
e,
minority groups consistently challenge the legitimacy of the state and

e

opportuni,tfes for ‘economic redistribution (Forer 1979. 9}). . The domin~

ant stx;ategy gnd principal means of social controd in moder:i.industrial

»

society, it seéﬁs, is the capacity to tramslate claims from diverse .

s

. . v
groups into economic terms, for example, higher wages, more consumer

Pl

goods, jobs, repardtion for ddmages, and g0 on. But as soon as a group

accfepts the translation of its needé ipto, economié terms, as in the con-

t‘est to agzert aboriginal and treaty rights‘, it has 'alréady lost the

battle for it Has paid the price of increasing dependercy and d;imin}.sh—

ing freedom for a finije measure of compensgation. 'Nati-v‘e petitions of
L¥¥ "‘3} .
nationhood status, for example, as.a claim for the validity of "a way of

1life", are coincident with the examination of various legal cla'ims in an

“

.g,,.,, .13.1-

o «-4;,»5.5}?
can'ied eut. These claims are based upon t:he progoaition t:hat social )

L4

change hingé%gult tely, on non-ecommic motives (Watkins 1977. 71,, f£;.,

- 8&-99} As part o£ the right to self-determination, some of these - .

native g:nupa eall for the recre.ation of traditianal ﬁ‘ative political

Y
’,.n
KA >

matitutians ;:hich a? we ahall S:ee in the n:axt chapter, preeupp@aes the

1&

_ survival of traditj:unal fur(ns of 1livelihood an& uhﬁettéred access ta the

-

L]
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iy . =° -'fan,d ypon which-—thes(éhﬁ.velihoods are carried out. T ‘:
1IY )

= 3 B « - %
Ceen - : .. g‘ Imposed J;aw would includé’}nstances of law ’imposed from within an

: . ee . t’&b"iished legal system as well as the %pontation of an entire 1ega3.
L étm from another culture. . In the case of North America the notion df

v ST e t..;:;m, S Ve v N
A . i.mported or received law can be appreciated in terms of the ratﬁer uni-

&
N pog“.l.tion of natives in the industrially-oriented "growth aad deve—

[ 4 K

- g -
& 3 M

.o e, wer the onlyrgroups whose exiatem:e as national entities demanded col-
o @ ] e

’lectixe possession of _land, land-,Based subsiaten,ge, and exchange produc—

) . -7 " tions \‘;it is little wonder that Euro-American society, based on private

” . : ownerah‘*prc‘i’*ﬁhodity groduction, and i,ndustrialexpansiun would clash

PR YA
T

-

R Y

\..’ [ 3 . .\Q; ) .
o So e N . .hy no meaus Lestr cted to th America. Friedman (1969: 37) pointed

’_‘ o - /:‘,". (ﬁn;, ae d% $eid%ﬁ (;fQ??.E, 312), that seme scholars..might argue that
.:1 ,‘:'_ Joc - / . AP hl‘( J{.
\1can/statfes? thust stamp out a-ll tracea of customary law, not ‘

-,
/‘( Y LN

' he }iameq*of nationdl unity, but also beqause customary law is.

SR 1ncompatib1e with the modern state, and mod‘em agricultune, gusiness,

14
[ 2 (

.- . » . and- trade.. + They do not feel that customary law has any val &s worth

S presarviné or' that it could be useful‘ly adapted to modern eeds".

A ‘ Indeed "modern aocietiea, as oppoaed to thosé societies which we call °

. primftive or traditional are change-oriented. This means not only that

b
(..'1 3:,_".‘ - LT ) 47 Loa
P .
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tiiey ere chaﬁging, but also that they vant to ct;ange" (Friedman 1969:

e -
. L . A
ey ¥t 1
PN o FaRS ~ .

RS ;f.natabiiicy, and perhaps even upheaval )(Lloyd—Boatock 1979: - 1@) . In

Zaaa ﬁzan m;"a genemtwn, aud in gome caaes in leas than one decade, .

" o changea oe’ m:r;[;ng ﬁz parta of northern (:anarlag for exampie, have meant

g physicaﬂ-y \F Wel]Jaa ideolqgical};y with these groups. This problem was .

PR

ent" culture of the European neweomers. After contact, Indian tribes .

i ;‘ 3§).. Hnall;v, law may be imaosed in periods Uf rapid soclal change, -
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(Mazor 1972: 1041, ff.).
The pluralist perspective alerts one to che fact that the institu-

tions - and not only their kinagip, religion, or 1anguage ~ of n people

are linked with their nraditional way of 1ife in a way that is not as

_the dichotomous view of histor# and development would have it.w Yet the .

IS »
o

modern legal order failgs to recognize this conqection and insists on

,superimposing Its methods and structures'upop an entirely different

. .
cultural and ppAlosophical base. Each culture has its own logic, 'and

»

ogy of one sociéty may not fit that of another, as'Barkun

the epist
) \

(1968: 145) reminds us. .
When Wader and Yngvesson urged research into “"cultural boundary '
zones'", "disparate models and rules", and "variations in use patterns"

/ , . ‘
(supra, p. 3), %hﬁt‘immedxately came to mind was pluralism, moderniza-

“tion, and the impoeition of law. The incompatibility of institutions,
. .

- 3

o

the degrees of enclosure, or differential incorporation ~ in the lan- ,~V7

guage of pluralists - are good-starting points for an ethnography of
¥ s
law in coﬁplex society, for they enable us to ' measure ,» in a sense; the
' [

degree Jf automomy of the "semi-autonomous.social fields" or of 'soci-
VAR
ety's segments". This chapter provides not only the batkdrop to a more

detailed consideration of modefn Formal Yaw {and its "antithesis“i
'interactional or customary law), but illustratee as well that "legiela-
tion will not leig be ignored in a fieid cbncentrating on change...And
once legislation comes firmly within the perview'of the legal anchro—
ﬁblogiets, they are Z&kely ta Open vast Zegal dvenues tv the etudy of
poZttzaaZ systemq instead “of confining themselves to dispute settlemente,

TN s

Q' -
rules and ideas” (Moore 1969: 293 - emphasis addéd). . ' ‘
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A TALE OF TWO LA;WS

,l-—\

- -

Introduction ' R )

1

] -

- : . ’ - N ~
Few among the Inuit or Dene of the Northwest\?erritories pursue

»

what may be understood as a bona‘ffde and unadulterated "traditional
‘ ° . ‘ \

<

way- of life. ;Traditional subsistence activities, for ipstance, furhish
L

in%;ost cases only between 39 and 50 percent of a comﬁunity's totdl food

;equiiement: The remaining 50 to 70 percent is taken up cy store-bought

dffecn~téaditional foods. A diminishing depenéence upon the)use of |

Eouqtnq'food in the native diet will be reflected in these fjgures.

That the native "traditional” economy is dying is news to no one. As an
economic system based on Western industry and wage-labour gradually re-

places the traQitional”subsistence economy, reliance upon non-traditional

>
”~

foods, supplies, and equipment becomes less of a matter of choice.r In
hun;ing, for example, benefits gaiﬁed in some cases from a new tech-

. .
nology are soon lost becaqse of sudden "over-efficiency , wWhere the te-

Y

generatiye capacities of the resource base is tbre&tened. Some renew-

aple resources are not renewable at all. In other cases tlie generation

aﬁgap‘(cbnhider that in;all of the Northwest Territories close.to half of

the total population is under, fifteen years of age) and the enticements
- of emplqymenc” the ayailability of goods, family allowances, and welfare

paymegts further reducq the numbers able and wi ing ‘to wreet a living

.

frc@ the land. Survival skille, innidentally, r,qg%re cqnsiderable .

-
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are almost all gone and steady work in the oilfields of'ﬁhe north has
replaced the chgllenge but also éhe uncertainties of the hunt. Depend-
ence upon a wage-welfare system with its degenerative soc;al c;nsequence
is, therefore, seen as the alternative but is one most would Vehemently
challenge< - .

The situationais clearly this: the few individuals who do pursue
the '"traditional" way of life are thus thrust idio the most awkward
position of having-to virtually compromise beliefs and practices that
make such a.lifes;yle viable in the first place. Furthermore, those who
wish to return to that way of life cannot. Compromise is necessary to
avoid the impapt.of’g sophisticated system of laws, and the éﬁnsequenceé
““that it brings, W;Eh which the native‘comm&nity;has been confronted. It
is apparently %criminal" for a native to follow ancient custom when it
is precisely custom that ensures the viability of the‘traditiénal life-
style, Adﬂerenée to the old ways is "breaking the 18" whigh con;oborE
ates thé image given the é;qive of "having one foot in the past". Data
on Inuit law-ways and the cited-cases which are pregsnted in the follow-
ing discusgions are derived from Mofrow (1970, 1972) who has served as
Chief Justice of the N}H1T for over a decade, and from Hoebel (1961)
and Graburn (1967). Both Hoebel and Graburn are anthropologists who

have conducted detailed studies of Inuit law-ways. Their studies are

among tﬂé most informative. . \\\va

\ . A
»

—_— L d

~

' L

¥Ac¢u1turation apd System Breakdown , ) \

A distinctive feature of the traditional ﬁay of life of the north-

4

ern hunter is the biological and behavioral, or biobehavioral, equffib-

[ ' . « . 2}
v . H
; W 4 ) ;
+ ‘ "
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rium that has been maintained in the past, Indigenous groups threughout

1 . . .
North America have until historic times successfully maintained such an

! adaﬁtive equiiibrium? An understanding of this rather important feature
leads to a éreater appreciation of the acculturation proeess,and the
LY . . -

difficulties and hardships that accompany it. "In the languege of ecol-

ogical anthropolegy the biobehavioral equilibrium refers to the dynamic
- ] 1 -

relationship between thge native and his habitat, anq the compbnents that
- comprise what is called the exploitation pattern. Put another way, "if

there is a direct or indirect yelationship between the organization of

‘e

techniques for production, social relations gperceptions and veiues, on

the one. hand, "and the relevant physical and cultural enviromment, on the
A‘ - “; * "
other, then a change in that organization or in that environment
o . ‘g
requiresea reaction in the other™ (Anderson 1973: 211). The study of

acculturation is, therefore, incomplete ’if tt is solely concerned with a .,

deshription of the effects and 8peculatipn on the benefits of change

o

once it has occurred, as has traditionally ﬁeen the case in anthropology.
. v .4

The study is coﬁplete when it gives due comsideration to the gystemic

~ -

interactionalism inherent between the components of a cultural system.
< ¢ ) ’ 7 .r"'
Technology, social organization, and ideology are subsystems of culture,

-

where culture may be considered the adapthe mechanism or "nexus" be-
tween the human population and the physical environment. Thése are not

mutually‘exclusive components to be studied in isolation (Gadatz 19?9). N\?

&hus{ the process of acculturation must Ee related baek to the corre-
‘X spondence betweep the human and phyeical euvironments. An‘alteration //
t

in the nexus for whichecnlture contact is responaible initiatee and con-
~ ;sﬂ
tributes to systemic dyefunction. This then sets the pace for accultura—

. . " @
4 . . * i\
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tion. ,

_In the context.of the white man's law, infanticide, suicide of the

L4

aged, and homicide are indictable offenses. Yet within the context of
certain patterns of biobehavioral adaptation the practice of infanti-

cide and suicide are an inextricable part of survival. They are fea-

tureéﬂof an adaptive strategy. Characteristic of hunters and gatherers
the world over, group survival depends upon the maintenance of a propor-

tion of available game to the number of individuals able to subsist on
o . 7

it. This%proportion is maintaineéd by strategies of dispersal, group

membership, flux, the frequency of moves over an area, a seasonal or

T -

othexwise resource emphasis shift, as well as-overt population mainten-

v
.
oy B

ance techniques such aS'killigg. Dispersal or movementiaver an area,
a

» .
or general mobility, presupposes knowledge of game behavior, something

that is acquized in "ethological" training during childhood. Mobility

is, therefore,-a critical feat;re of the adaptive strategy. It is fur- .
" ther ensured by gro;p composition. The composition of the group is in

turn that which is defined as the proportion of dependents to providers.

Thus,. the number of children for whom a set of parents may provide sus-

tenance, whether or not the mother is already nursing, is strictly

o~

governed by the number of providers.or hunters within the group - and
, the availability of gamé: Similarly, aged individuals who have been
reduced to ﬂepéndency status are algo "controlled" for. 1In other-words,

newbotqs or any §pung children for wvhom subg8istence could not readily be

4

) _ provided éére killed (R. v. Kikkik 1958; Morrow.1972: 42; Sissons 1968:

106-108)." The aged whose immobility and inability to contribute

. threatens the mobiliéy and,/hencé, E?e well~being of all, will choose

L

-



2

to remain behind to perish in the cold or will call upon someone to
"make effective the time-honoured custom" of suicide (R.' v, Kaotok 1955;
Morrow 1972: 42; Sissons 1968: 67-69). .

| *In other.aituations, homicide or manslaughter is a matter of the

pfagmgiism of communal conditions under physical conditions that demand

a high degree of cooperation and with it, tolerance. Yet there are in-
f

[

stances where such tolerance can no longer be contained. Consider the
. %

famous case of R. v. Shooyook (1966, N.W.T. Trial Division - unreported),

where the wife of onq”bf the hunters "threw fits" and proceeded to

seriously endanger the lives of a dozen or so people. After repeated

2

.attempts to restrain her had failed, she was killed. Thos# held respon-

sible at the hearings stated that 'we know it is wrong by the white
pan'e law, but we have our children and must not let them die”.

There ‘are a number of other cultural practices that were once inte-

Ay

gral to thé traditional way of life which have had a tendency to persist

into modern times and which.have subgequently become debated at law.

The case of re¢ Katie 11962,‘38 W.K.R. 100),¢re‘Beaulieu's Petition (1969,'

1

67 W.W.R. 669) and’eﬁen the close to two dozen or so rape cases heard by
Justjices Sisgons and Morrow between 1955 and 1968 (Morrow 1970: Table
I, IV) are good examples. In re Katie's adoption, the case involved the

custon of exchanginé children in a situation wherein two couples were

3
v,

each blessed with two daughters and two sons respectively. The tradi-

tional "division of labor" required each family to. have at least one

1

daughter and onme son. Such grounds were sufficient for the adoption to

A

take place. As in o;ﬁer instances of customary adoptiom, this line of

¥

reagoning fiqaililpersuaded the court, after lengthy féview, to consider
>"‘§,\ . " . ’

A ~
> . (< .
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the adoption a legai one.i

L4

Attitudes towards rape are quite flexible - despite the partigipa-
tion of native women on juries (used extensively in the N.W.T.) there

are no appreciable increases in rape comvictions. We are told that

«
v

"the circumstances.in each instance showed the comg;aikant placing her-

-

self in a position where if she did not actually invite the attaéﬁrshe
might reasonably have expected it. Perhape the jury knew its own people
better than the Judge" {Morrow 1970: 52 - emphasis added). Where

sexual intercourse with a female undér the age of 14 was concerned, it
was held, again, after much .publicity and deliberation, that such acts
}: 2 &
could not trﬁlg be considered offenses since females were of marriageable
t "ﬂ'

age at 14, and that marriage at that "tender age" was the custom. And,

-

’ ]

as the cqgtts were informed, wifely duties include sexoel intercourse
with the husband.

The celebrated case of ré Noah's Estate (1961, 36 W.,W.R. 557; 32
D.L.R. (2d) 185) was one'in which the Marriage Ordinance of the North—

west Territories did not, as it turned out, abolish Eskimo customary

~

L

marriage. According to the facts, Noah and his "wife" Iived together o

for a period of approximately one year.~ Towards the end of that time

period the Inuit éommunity-at~la;ge recognized the mar:iege and that it

’
%
b

wgs in fact monogamous. Although thére was no certbficate of‘martiege,

Inuit euatoéary merriage‘recognizes,the state of "metrimony" as a con—

sensual union for life:of one man with one womeg}/to the exclusion of al%,? .
othere. H&liioénees bn ;he part of thg court and government to recog-
nize customary marr;age wag put to the fest’ when.Noah was killed in an

industéiaﬁ acnidentt the overgmant of the Kotthwest Territories first

A
a A7 v . 'i? -
. , )
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-as it is to the white man-(perhaps even more 80).

Bion.

.
\
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: -, - .
¢ ! -4

. considered yoah'ggwife a concubine and, hence, would not award any'in—"

75

surance monies to her. The judge, with.xare insight and considerable

legal maneuvering, applied the common law definition of marriage and the
tcue{.—
tom. Noah's wife subsequentln received her entitlement. The court was

staﬁe ofvmatrimony, and accordingly held that he recognized native

persuaded to recognize that the marriage was 'valid by the law:of the v

A4

place yhere it was ce;ebreted". It thug not only affirmed that the

Inuit had'ha law" pertaiﬁin%/tg marriage, but also confirmed that cud-
tomary garriage is as integral and valid to Inuit life and livelihooc

A review of what informatiogpthére is concerniné'the’iilegality of
certaig cultural, practices or featurés of the culture indicatee that ,the
_courts ag well as the government have, though with reluctancé)and some
apprehension, held the vaiidity oﬁighese practices. But they’have done

{
so, alas, only in the context,oi the "remote wilderneseﬁ That is to

N

say that such a tolerant attitude becomes less so as proximity to the

”~

settled areas increases. As greater and greater numbers of Inuit (and
Dene) particiﬁate in eeeentiaily white-dominated community life, custom-
ary marriage, customary adoption, rape, euiciﬁe, and infanticide will
become not only increasingly unlaqful, but viewed as unnecessery

Family aIIDWances, welfare gayments and wage-labor, though considered

" social evils, are now considered helpfui measutee that make suicide of

the aged needlese and infanticide a "mindlees and shocking" prescription.

: I
7But Black (aupra) ig correct 1n eaying that efforts at leniency and-_

Y

flexibility are acts of paternaliem and subtle forms of social oppres~

The miich discussed “and epplauded all—native Jury in use through-
\‘,w « "’" ; ,' .“‘ *
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out mast of the Northwest Territories is said to be a major step towards

"adapting the Capadian justice sysfem to the needs of the morth". Yet

" 1t would seem that the verdicts rendered by these juries serve little

/

puréose_in the operation:of the justice system. While the verdicts have
become predictable in most matters ievolving.Cultural bepavior; as
sketched brlefly above, there are ﬁo’verdicte one way or the other when
the Game Ordinances of the Northwest Tefritaries are imolved. It is
precisely the Game Ordinancestteat have caused the gfeatest hardships
and- have raised the ﬁost‘criea of outrage, and it is precisely tﬁese

laws that have made it difficult if ndt impossible to pursue the huntidg

wéy of life, Herein lies the paradox. Designed to protect species of

bear, ¢aribou, and birds from the "outsider" (the white sportsman), the

native is now informed that he cannot hunt out-of-season, shoot females

with young, or any of the so-called endangered species (ducks: R. v.

‘Sikyea 1962, 40 W.W.R. 494; musk-ox: R. v. Kogolak 1959, 28 W.W.R. 376;

R. V. Koonungnak 1963 45 W.W.R., 282; caribou: R. v. Sigeareak 1966,

,/'R' v. Smith 1969, 71 W.W.R. 66, to cite but several

examples). Duckg, caribou, musk-ox, and polar bears were always shot
¢ J“ .

» . s
when abundant or encountered. The vastness of the land and the relative

. ”

rerity of encounter made it expedient to do so. Yet such severe restric-
tions have driven thé Inuit and some of the Dene off the land and into
the communities to find wage-labor as an alternate means of support.
Thus, how significant is an achnttal or a verdict of not guilty on a
charge of rape that 18 rendered by an:g}l—native jury 1n a place ae
relatively remote as Igloolik when in a11 1ikelihood those same indivi- '

duals will probably end up in a community where their status or conduct

. . . -

v

.
\ : : i
;
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will not be so tolerantly received, as in Inuvik or Yellowknifé’}? it

An?“
does not end there: with the land base effécqively gone, it is ve‘ré

. ’ \ )

easy for the, govermnent to deny aboriginal ‘*rights., Use of electric

power, gasoline engines, high—powered rifles, fig;rglass boats, and

RS

govermment housing is ample evidence of suc;cessful culture ,change(
After all, why discuss a{bariginal rights when there are no lon any \
"true" aborigines? ‘ : , \

While claiming flexibility and tolerance in one area, difficulties

%

in other areas of the law belie those claims. ™ Use of the native jury
e

=

system, Inuit and Dene, as a means of pursuing jpstice fe’:. _the natives
s Wo -
and by the natives seems, therefore, to be a co@fession of -doubtful
w
merit for “the reason that fewer natives serve gn juries in white-domin—ﬂ’ g
: ! ~ ?

ated areas. It'is curious that the criminal justice system should be

-~ -

so ready to make such a concession yet postpone kt.'.he issues of hunting
tu, L N -
. ) " ~
and fishing rights which are of far 'greater mporta‘iice and urgency

-

(Cumming and Aalto 1974). These issues remain unresolx&se& and have been
T
kg L

before the Supreme Court of Canada for almost two decades. The use of
h ]

the jury syatrem in the north is said to serve-to mit:igate against the

harshness of neutral or Formal law; this perhaps has been accomﬁlish‘/ed ‘

r

" to some deg‘ree: Yet here is an interesting impii;cation: thé use of the

*

Jury system and acceptance of the verdj.cts it re:gderé implies that the
natives have "a law", or at a minimum, concepts of gormative behavior

that can be so construed, upon which they base theﬁ: decisiong”to acquit

or convict, If the judgments of such legal bodies are considex:ed com-

petent, then surely it is but é small step to recognize their processes

and .procedures ag well. Buf. Formalllaw, as we shall see htér, will not

1 A . ! A
L - -
Pl .

s
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technique, not conflict rebolution or. even dispite eéttlement. These ¥

" oy

it -

-

~

recognize substantive judgments that it itself has not rendered. .;;§
“7 o . . > 7.‘
. . ‘* %?‘A#
Customary or Interactional Law: The Inuit : . “‘i,ﬂ

Hoebel (1961) has offered a number of poetuiates which he claims-» .
have "jural" significance in Inuit society and culture. To this we have

e

already responded™(supra, Chapter omne). . His postulates are af interest

and importance‘priﬁariiy in terms of the variety of behavior fhey 1rlug~

O
trate bhut, not surp;}singly, they obscure or misconstrue the particﬁlat

< ‘
judicﬂal practice3 or structures that may or may not prevail among the

sy,

Inuit. Graburn (1969: 56) gpncluded upon examination of Hoebel's

-

postulates that "one cannot examine Eskim§ law in terms of a simpLe re-
an

lationship between offénae, resolution meépanism, authority, and sanc-
Y

R

qﬁﬁgafor £ew such reﬁﬁlﬁ;ities are encountered over any period of time 5
L N . - . " P

or over any large area". Lpstead there are "a yide variety of reac-

ttana to superficial%y similar events (ibid., 46 - emphasis added) . A’
2%,

‘lopk at what constitutes an offence and how it is dealt with 1eads one _-—%

‘to the conclusion that conflict management is the normative ordering

13

are important distinctions, and not merely semantic ones. There are few

-

genuine disputes that take place strictly batween individyals Eheq do .

ept quickly become the concern of the«éﬁgz;e community. Conflict is

"contregied", not eliminated, and its managemEnt needAnot be discussed
in Qerma,like official authority or privilege& force. Inetead the
rights»aag the_liabilities that individuals ‘have within the group are

)
stressed. The stréss ie upon behaviorai reform, rather than the trans—

:h‘ fer of epeciéic goods. SinceJEOnflict ie viewed as normal,and not

] *
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pathological it makes ‘{,nly sense that problens and thei: eolutione are

only temporary - hence the term "management“ Hative. jury findings in-
9,._‘4‘

volving rape, theft, assault,;manslaﬁghter, and so on might reflect this

ot -

notion of conflict management, A ‘verdit of not-guilty or of an acquit—
tal way simply affirm the committing of an act. The view of the jury is
that the 1ndiv1dua]. may have only temporarily lTsed in his responsibil-

ities and, hence, c?:.td not really Yntend any mal The indiviﬂual is- -

’, kA O

placed on probation, as it were, where his conduct. is assessed ‘as time
il

%
goes by. Further community re%ction depends on his perforiiance, bdth of

’ - -
w -
% -

duties and general behavior. -

I

Graburn (1969: 48, ff.) discussed ghe following "ganctions" in

terms of "neactions to conflict" among the‘{nuit. They are: (a) murder,

-

(b) self—deﬁacknmnt (suicide), () ostracism (exile or banishment), (d)

avoidance, (e) deference to Dominion authority (t:he R.C.M.P.), (f)

1

resort to a shaman, (g) boxing contest, (h) song contést, (i) scolding
’ 1,};“

session, (j) maliciox/;s gossip, (k) probatdon, and (1) exculpa;:ion (par=

don). These reactipns listed abpve become progressively less severe; in
/ -3 ’ '
a gense a dispute is only “resolved" or "settled" (however temporari};y)

_ whefi the pereisting eny ant or recidivist is put out of his misery or is
forced to leave the c ty to live in anpther. Xt is not all that
uncee@on to fiﬁd that. thé native jury will not convict ew cages of

honiicide (e.g; Horrow 1970 Table III) or evenr rape (ibi&., Table IV).
- l \
%nis may be bgcguae there 1is the strong likelihood that the accused Yoot

rid? ef ecmcone the whole cor—munity. wcnteﬁ to sce écalt with anyway, or

)’in the case of rape “fhe gizl had ii: ce:cig_k ﬁtematﬂeig, the vor-

xa . Y

,.}.dict. of gy.:glt;y givcn te sencunc; who was in fect tha unpopular crront

r v - .




; ) individual likswige serves to (i;’.apose\of him° his is avoided,i&) ~and is’

: R : e v L " "
I li'kewise banished £/c,e). Ay _' ‘ < s
= ‘,’.;o » .~v~‘\ o ‘\ v, . B N )

N ) ) ’Unknown perhaps to the white man, and certaﬁ,hly not made expligi? L

L o 4
. "~“~by the n‘at’ive jury members themselves,)it 18 speculated that the Jury's V. o
s ‘proc;‘l::tvity to “conflict management" t%nd to be reflecged in 'their vgr—v ‘

' i ‘ KN I;
¢ OO _ dicts. A verdict‘of gunt,y, much "less a pléa of %tty, becomes esBen-

t:taily meaningless w:lt:hi,n the context: of c%flict c?narol or management * -
‘ Tt ;-atb‘et“t‘han conflict prevention or deterrencg Pleas and verdicts do
0 LI N . k}
) . A o R I ’

Ii.tt]ie more than confim acts and fac‘ts - what hap éns then? Guilt or

¥

Q} . .<‘.

. itmoc\énce are nor atv :tssue. , A jail term upon cow?'icti:o/n may serve to
3o
LT o banish an :tndividuar f«rom the co;;mnunity but it ma} algo leave his or her )

S -, ﬁ family vitheut visible means of gup;mrt. A conv tion or Jail t,;erm may .

2“ .« s Bimp‘:ly be<isqmr éevere under certain!circtmstancem A fine too 15 mean- | oL

i "‘ . - :m\gless it :hbse cases where an ipdividual 8 or"{‘:’?é family's income is | 4;

“e. ) o “ . ‘ ar‘ belo;? t}y,e pével:ty Iine. Since asentencing still liea with thé_ ﬂis- e
S v \i - .

L4

- cretion. aﬁd w:tsdom of the court and not at all with the al‘l-native jury,

’

it seéns all thé more :eagonaﬁle to render a ve:d:lct of not guilt:y and o

v" . (e ‘ B “ . . A L

tt}us ﬁermif: thé individual to re\t\i’m vto the community where g theat- .

L p\g\nt, K{ ali a'&c unt:s, resfs upon r.he di,scretion of his. fellow, - Gor LA
a3 ™ ‘ =T > ’*. E : LI N 1 .

tﬁanagément a’imsAat restoting peace with:{,n tﬁe ogmunig as ‘a who.le,
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told, "is recognized as profoundly invglving the way a society is organ-
) -~ ‘ /
ized" (Barkun 1968: 77). Researchers agree that, - X o
- - /"“A\‘ / )
-+..the Egkimo respomse to their kinship organi ation / /\
tended to result in a seriesof mutually exclusive / ‘ \
relationships consisting of an individual and his A /

nuclear family, and ultimately of the individual
alone. In-effect, though he was related to nearly *
everyone nearby, he could and often did act as -

though he were related to' no one, ‘and in fact tended /

to stand entirely alone (Hippler and Conn 1973"’ 5).

_Graburn (1969: 47) wrote of personal strategies that express th:gs

[

. kinship organization: . - _ '
. |-

|

L

1. consider one's own self _gbove all others in all N

. .. things; '
2. take every opportunity for self-enhancement of
. - prestige or self-preservation; '
' . 3. test every situation and person to-see how much
3 . one is likely to be able to get away with

ST safely; and

“:“.. .~ manipulate one's social situation to every ad
R vantage. :
PN :
i ‘ Hoebel (1961' 69-70) in this connection presented the following ‘ad
e postulates of "jursl" significance. .. ’ “é’ o '
Postulate: VI, The self must find its realization :
» B r . through action. .’

+ Postulate 1. The individual mﬁst be left free to
- act with a minimum of formal direc~

. k\‘x tion from others. -
.o Ppst e VIII, The bilatera]l &HaIT family-is'the i

€ . basic_socigl and economic unit and®
: is autonomous ‘in the direction of
its activities.

.
. £

‘“ One is immedisstely confronted with a paradox. Here'is a situation

~

~~ N \ z é
where intense nompetit:ion that fost:ers extr% frustration and harbors

slatent sggression may be attributed to the scarc.ity of resources, where
“Tife s gopds anﬁ some n,f the marks of prestige are frequently B0 scarce

as to be unavaﬁn*b;e :o a seéker unless he makes a cohcerte@ effort to

dept:].vn snot’her of iﬁcneggﬂo&s" TBinTEI& Efﬁ 12' Graburn 196§ 47)

- = . 5
— -
i « ca — s i -
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Yet at the same time the social solidarity and stability of the commun- ' ‘
ity 1is conéingent upon some measure of'éooperation and sharing betweén

" individuals. Genérosity is considered a virtﬁe, for with it comes pres-

? ‘

tige. Congtant manipulation and acquisitiorn of resources, scarce or

<

not, requires that some individuals possess these resources and others
- ‘e N

not. Within this context conflict management .makes even more sense. »

Since competition for érestige viz resources is inevitable, hoa;diﬂg

resources in excess of what one tan use immediately cannot be tolerated.

-

Leadership is also non-existent except when it ig to the economic bene~
* L

N

’

+ fit of followers and only for as long as the.leader can provide such

benefit. With competition the norm conflict in varyipg intemsity is
bound to arise. ' Thus, ghéré can be no such thing as a 'resolved" or a

- ’

U'settled" dispute. Maintaining a semblance of peace in the community is,

“
L

threfOre, evegione’s concern but is contingent upon the symmetrical
! , <

s distribution of prestige. 1In Inuit'society, as it turns out, there are
¥ .

e

e . ’ - +
few isoi_ated y cho'ice-making, autonomous individuala._ Relationships

* exist for a purpose, to be\su}e. So do the disputes.

;f ‘>\ : Hoebgl'é other'fbstgiates read as fo}lows1 "o /
" , Postulate III. Life is hard and the margin of 4
‘ 3 ‘ gafety small . w &,
. ¢ , Corollary I. , nproductive members of sg can= > i
— - not bé supported. : )
. ’ Corollary III., Those who are no longer capaﬂfa £
5 o "¢ action are not worthy of livingJ ~
- - Postulate IV, All natural resources are free Qr’~
- - : Lo common goods. _ ’ e
L ) % Postulate V, It is necessary to keep all instgu- .
. ' . ments of production ffective use
RO as much 'of the t as possible.
a( <t ’ . Corollary I. Privite property is subject to yse
DU “~/ ' . + claimg by others than its owners.
' 4 ' Corollary II. Yo man may own more cdpital goods
- jf L < than he ¢an himse%f utilize. o
- L. e P . ‘ -

s
- . ;
. .
. M Ty § i ) v
.
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Graburn (1959: 47) describes the behavior in these related terms,

1, 1ife loses its value for one when one can no
. . Jlorger participate effectively in the prestige
! X competition, and
’ 2. the weak, deformed, and incompetent are laughed
at and may be done away with wheneyer they be-
come burdens. .

s

These poetulates'gpd their corollaries clearly enunciate a complex

AN

"of, social and psychological attitudes, some of them 6b¢io;sly contradic-
tory to one anoihé:i Ail desired, things in life (women and foqd speci-
fical;y) exist in limited quantities which ca;not be increased. Covert

- competition is the norm, yet overt avoidance of conflict and the belief’

that one should never interfere in the 1life of affother person clearly is

L)

strésgpd (Bippler and Conn-1973: i?)."This clearly is the antinomy

pon which Inuit social existence is built (ibid., 22). Like Foster's
¢
N (1967) Image of Limited Good concept# "someone's advantage implies

+ ‘someone e;se s disadvantage", where the best strateéy is "unbridlg@

indfvidualism'!, Cooperation is viewed as practically useless since it

4

. 4
.is not possible to increase the supply of scarce resources (ibid., 124,

133-134). Graburn notes: "the future is by no ‘means entirelylpredict-
. : )

able and is often subject to forces beyond one's control (Graburn 1969:

-

47; cf, Hoebel's Postulate 1I and 1ts‘cgrqllary9.’ Thus, toleration of

»

‘% The. use of Foster's "Image of Limit®d Gopd" has been made 1mp1icit in
a number of,writinge, none of them which have alluded to Foster's
model to whom the obvious credit should go, have described it with its
.proper title. -Starr,and Yngvessqn (1975) have titled their paper

- "Sgarcity and Digputing...", and Nader and Todd (1978) have included a
1 gection within their introducticp -entitled "fontrol of Scarce
Resources" (pp. 18719). Not only is there no mention of Foster, but
there 18 a definite paucity of published data dealing with the matter
" at all. It occasionally emerges in the feud literature (c£? Black-

. Michaud 1975/ 173-177). ) ;/, PRI |
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the leadership required to make fgéperation viable is tantamount to the
admission that some individuals have access to a larger portion of re~
sources than others. The l;ck of leadership and c00peratio£ among the
Ituit, bey;nd the few examplgs th;Z can be found wherein they do have
leadership, is perhaps now a little more unée;standable. And so, too,

1 v ﬁ
are cases that involvé*socially-approved homicides such as infanticide,

invalidicide, senilicide, or simply murder of a persistent irritant. As’

well, "rape” and ''theft" are seen within the context of competition for
Yesources. It cqn‘be suggested that in view of the competition ;thi;
(notice how inter-related all the postulates and their corollaries are)
there can‘bé no legal coﬁcept and notions about crime in our sense; in-
deed, "traditionally, po words existed in Inuktiéut for law, crime, or
justice" (Finkler 1976:@ 12). There is considerable difficulty,ufor
example, with the concept of mens red, the "gullty mind" which 1s essen-
tial to the determination of guilty in t\he Anglo-Canadian traditionm.
Evident %: guiltxf;nd guilty feelings are rarely distinguished, parti—
cularly for'ong "whé presumes that being called befo;e authority means
that the fact of guilt has already been established" (Hip?ler and Conn
1973: 16). . oo . o

On this basis it is clear that some epistemologies do not fit. &

. -
All-native-jury verdicts continue, it is conjectured, to reflect the

notion of conflict management., Yet such verdicts and the applicability
+ },. . = - . -
of the jury system in this northern context may run the risk of loosing.’

_ relevance, particélarl% in 1igﬁt of the effect of.fhe game laws. As an

unfortunate consequence attitudes towards natives and the law ﬁgg iikely

Ed
[

. . , . |
to become less tolerant towards upiQ§i"systemic dysfunction" as ia justi-
e , i
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fication for legal difficulties. There is the probability that the

Inuit and %lso the Dene will come to be regarded and treated similar to

those whites who occupy the léwer socio-economic strata of society and
- . k

who reside in the underprivileged areas of urban centers throughout d

North America. <1j ' )
' o ’
. ¢
Summary: Customary Law . ’ ’ o
Relationships in Inuit and Dene traditional society are frequently ’f%
multiplex, that is to say, enduring, lemg-term, dgpendent, and continu- . %‘

%

A LY

ing. As such, conflictkgs freiuent, intense and remembered. Disputes
H «

tend to be polycentric, to imvolve multiplé issues éﬂﬁato havey there- %,

-~ .

fore, considerable historical depth, Disputants are bound by a continu-
ing relationship which is often the source of the dispute, the reason
for airing it, and is moreover the incentive for accepting the outeome.

Disputants, in Black g (n.d.: 4) terminology, are "proactive"; they .

I3

bring a dispute to a "hearing", advocate aggreasiveiy, and are respon- .
y . &

sible for executing judgment. There is a high level of disputing, and
. p

social control operates through special ‘deterrence ~ ¢onvincing each

A

wrsngdoer not to\kepeat hig error - xathgr than through general deter~
- \ :
rence, i.e., making an example of one wrongdoer in order to 1nfluenae the ?

.{ \

behavior of otherq (Grabutn B’“reactiona“ to conflicﬁ, supra) . Norma
}

employed are flexible, vague.&particularistic, inconsistent, and Buppprb—

ed by general consensne. 1In situations where thEre are not formal insti-

4

tutions of any sort, indeed even where ‘there are some, inaritutions

O

tend to be unspeciglized, undiffééintiated aﬁa'nopbureaucratic, maral

A

evaluation, fault-finding and so o% wiIl be 1nd$viﬂualistic yet“subject

[ )
i 4 ’
\
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to the approval of the enﬁiré<;:;3§r:t community (Abel 1979: 170-171;

49-50),

The_Rule of Law

vt
" *
\v

. An examination of some of the recent literature in the socio-

iy
%
' legal tradition reveals that there is é:commonly—held set of ideas about

r~

law and society and the relationahip b&twean one and the other (Abel

-

1974 Felstiner 1974 Friedman i969 Galanter 1966; Mazor 1972; Monet
and Selznick 1978; Parsdns 1977; Seidman 1972; Trubek‘1972g, 1977;° Unger

1976;. Explicitly of implicitly, views are shared on the nature-of law,

R

thé differences between~?o

&

"modern' and other types of law and the

4

relationship between law, economics, and politics. This set of ideas

or points-of-view, discussed at lergth below, is called the "core con-

ception", or a core of concepts. Trubek (1972a: 4, n.8) has coined

this phrase and its utility E}gp in idenfifying the basi€ premises upon

whi¢h theglegal ogaer and the social.order are founded. Just as Inuit

conflict management is seen to be founded upon the competitive ethic
A S .

within theirvsociety, closely linked with the condition of their environ—

¢

ment, so, too, does ¥he Core Conception illustrate the particular social

» R )
reality with which it is associated. N e T/
. - ‘ . ;

That the rule of.law i8 a distinct and autonomous part éf social

’ | . ¢ ,
" 1ife 15 an idea that lies 4t the very base of the Core Conception! / Like
. } ‘

#

) . . . ' {
the components of a modern piece of techmology, law is seen as a B??ar-

~

. C L
ate and necessary part of total mcdqrn society§ Law is seen as hav*ng
an identifiable structure and as performing speécific tasks. It can Pe

separated from thé other inatitutiong of Batiety and its behavior and

Ratl

/“ ‘
-
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-
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performance can be separately observed and studied. The rule of law is

1
t

seen to achieve ‘order through a combination of rule, reason, or purpose
and power. It can be "locaﬁed"’ﬁ; society by reference to the action of

distinctly legal groups and structures, for example, courts and a spe- 'er

LY

cialized legal profession. Laws are articulated, normative terms are

clearly enunciated, thepe exists a catalogue of rules, and legal life is
thought about in terms {

f rules. Law is distinguisied from other arenas

or social action such as the marketplace or from certain social struc~

tures, especially the state, with which, of course, it is related. Law )

*

is said to regulate the market and protect the individual from the gpate, .

‘> The Core Conception sees law as a technique of normative ordering:

by

it is purposive social control through rules. It is the task of the

legal order to formulate, promulgate, and apply rules which are designe&
to govern social behavior. Mpdern law is contrasted to the normative !

Y
systems of traditional society whoee systems operate through a number of

[4

patticulariat'controls which are defined and maintained by pnimary ™

ot

£y

social groups or associatibns such as .the lineage, clan, family, tribe,

or cl&%x Normative expectations and patterna of conduct are reinforced

i

or monitored by individuals occupyipg status reles within typical hier-
archicdl structures. As well, normative prescription and eanction var-

ies with geographic place and social situetion. Traditional -law's spe-

cificity with regard to status, roles, and so on and its circumscriped .

jurisdiction in this instance can be contrasted to modern law. The con-

P

sistent and universal applipation of general rulee is:desifed in modern
law, Fo;mulated, promulgated and applied by epeci&f?zed ageucies such’

as che courta, ite pereonnel ‘¥he legislatures, the police, and 80 on,

i »

Y
* "~

P

* / * v ‘ ] 1 ’-’
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L

i

these rules apply regardless of regional local, cnltural or social

distinc:§ons: Individuals are formally treated*snd considered as equals;

this formal equality is pri;ed and guaranteed by rights proclaimed by

. 3
the law and is enforced by procedure. £ ,

?
a

The particularism and specificity of‘traditional law or social

ordering ie, thierefore, contrasted to the universality and homogeneity

of modern law. It is out of this notion of a universal and homoéenous

law that ‘the idea of an autonomous law emerges - autonomy from other

-

societal dources of normative order.

) Under.a regime of the rule of law

N

. the rules wﬁidh govern social life'are not determined by, 'though they

‘may be derived from, the village, tribe, church, family,.or association.

The modern legal system as a unifying and superior social entity which’ ;
J R .
replaces (and to some extent absorbs) traditional sources of social con-

trol, The modern'legal system is thus seen as a social entity in itself

and'therefore does not derive its rules from other entities which have
X .

been the traditional sources of social control. Rules derived from

traditional sources are re—institdtionalized (cf Bohannan 1965), and

the system achieves universality through its commi;ment £o a regime of

e

general ;ules that are binding on all within the society (Lnger 1976:

69). Rules for modern law and the legal order are also valued for their

instrumental utility in producing,;qnscioﬁsly chosen ends; law is seen

[

as sacial control conaciously designed to achieve specific purposes.
L)
The legal order and its lew is seen as a rational process, and ration-

4lity means purposiveness. 1Henee, the law 13 also*highly predicteblé‘

and reliable. The concept of purposiveness further highlights the conr

trast betweeggmo&exn lay aJd traditional lsw. Another basic.assunpgian
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held by the Core Conception is that the prescriptions of traditional

society are shaped from history and custom,

and not by conscious design;.
Thus, says Trubek (1972a:

5), not only does modern law 'free man from
®

4

the grip of traditional norms amd values but it allows him to consciously

shape ‘the world in which he lives, '

1
.
T

, The Core Conception as Trubek describes it expresses some ambiguity

about the relationship between modern law and the state. Law 1is seen

as a means of restraining the power of the state yet simultaneously the

rise of modern law is seen as contributing to the streqéth of the state,

Trubek points out that "when national law grants men rights and immupi-

ties, they can escape from the grip of village and tribe" (1972a: 6:

’
~

State power derived in this way weakens and re-

-

Galanter 1966: 162).

-

places the foci of traditional authority. This strengthens the state

and modern law thus becomes the instrument through which state power re~

places communal authority., ‘Essentially, ley'and the legal order is

= b %

created by the state - it ig the state that has created the system of
‘ rules, courts, and.associated institutions that are synonymous with

o

modern law, * The existence of this system through its claims of ration-

ality, universality, autonomy, and purpoaivenese also strengthens the

state. The legal system appeals to reason and equity which, for the

most pert, are valued in any political culture, and it thereby enhances

the state' 8 legitimacy and thus also its effective power, As it legiti- '

. A
mizes the state, modern Formal law is in turn "backed" by the state ag

iﬁeimpoees speeific substantive norms. Purposive law or [Anstrumentally

ratienal law seeks to increase the effectiVenees and penetration.of
official rules:

Al

an increase in the effectivenesa or instrumental capa~

-
-

s -
- L4 "
- . ®
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.
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: bility of the rules-:;TZ;;\ia\ééftamount to an increase in the penetra-
N ;

o
tion of society (Friedman 1969: 43) which ensures wider participation

- J:} .
in the formation of social norms, gré%ter synchrony between means and

Mot ™

I o
¢ .

ends, and a reinforcement ‘against state interference by the endorsement

-~

b M

and preservation of individual flghts. A desired end is an increase in

- e

the instrumental capability of the legal systen; -the more law becomes a

mechanism to advance in a rational way Eoward specified goals (cf.

Burman and Harrell-Bond 1979: " 35, 37 ££.), the more effective it will

TaEs Uk b

. , N

become. This can be achieved in the field of education, for example,
which is considered a strategic area in which teaching methods and cur~
ricula can be degigned to increase the purposiveness of the legal system.

The Core Conception of law also recognizes that law restrains the

iy en 1 T ot

state - law is distinguished from power. Law as a system of social con-

trol hae specific characteristics éhat differentiates it (supposedly)
( from pure power because, aBIWeber said, "power has its reasons that
reason cannot undg}stind". Legality of "principled adjudication"
(Trubek 1972a: 8ﬁ is s§id to eliminate sarbitrary 9xerc13eé of state
power. ‘This agaiﬁfsuggests that the legal order is somehow autonoﬁo;e “
since fo eontrain:the state it must be autonomgus‘from it, as well,of

K
coufhe, from other t:aditional sources of normative order. The roles of 7

.
g b ot e AL O A A0 B ol N o

"
-

the independent judiciaty, judicial review, and constitutionalism are
seen aa techiiqués and methodg for securing such autonomy. Law as well
is 1denti€iéde1th liberal society and demncracy -~ the growth of the

b modern legal order is clearly & part of such 1iberal goals as wider .

W TN

participation in the formation of soclial norms and the guarantee of spe-
|

cific individual rights against state iaterference.
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Summarizing, the Core Conception of law in modern liberal society,,i

.
- .

1

3
. ®
I

" "has the following characteristics:

I
*

4

.4 -
1. Law is separated from politics. " Characteristically,' the
. systent proclaims the independence of the juliciary and
draws a sharp line between legislative and judicial

_el't.wl

T
RN
A ¥

T

4
time the moﬁern state itself was dependent upon a legal system aucﬁ‘a%

that repreeented by the rule of law. Closely connected with this almg t

sypbiotic relationship are Weber 8 ideal types of poIitical systems or‘

K

forms of dominatiofi, which in turn are, construed as forms of legitima-a
tiono

P

Membere of a social organizacion may treat degénds as legitimate,

e s o i . 1 o, il o o o 10 e 14 ol 10 L by Wk ok ik

becauee (a) in one instance they ate 1ssued\1n gecordance with immutable

K .'!

10

<

+ * . ~
T - :

et

T
funlent
.

p
L 4

I

2 < functions. . .
e ey . . '
E %22 The legal order espouses the “modél of es'.” A focus
2 " on rules helps enforce a measure of offfcial accountabil-
5 - dty; at the same time, it limits'both the creativity of ¢
4 legal institutions and the ‘risk of their intrusion into
L the political domain. . A
%4 - } -
g -
= ‘ - 3. "Procedure is the heart of the law"., Regularity and
g b ' ; wf irness, not substantive justice, are the first ends * )
i _dfd the main competence of the legal order.’ ,
é - Q%é 'y "Fidelity to law" is understood as strict obedience to
4 v .;he rules of yositgge lay, Criticism of existing laws
must be channeled through the political process. N £
(Nonet and Selznick 1978:, 54; Galafiter 1966: 154-157)
§ The genesis of therule of lew~ot the. legal order can be explained .
§ by Briefly coneidering the historical ielationship between the rise of ,
: * . I . B s
: capitalism and political conditions in Europe. This, of course, is the
é subject of Max Weber's analyeis. . = .
g To begin with, a mutual relationship between political and 1egal
5 o
H - ' structures is aasumed hence, the legal order could only emerge under
i ! ce:tain litical conditions. In essence, the 1egal~6rder was closely >
* ; f;'é,»
linked to the rise of the modern bureaucratic state, yet at the same e

p————
"
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custom, (b) in annther,iistadéc because they aiéaissued by an individual

P4 e
with extraordinary characteristics (charisma), or finally, (c) because

™NY
v they are in conformity with tational or legal enactments (Trubek -1972b: \\
732),. Since 1eg§;§;5bisiops are a part of the total strutture of domir
B a .
- nation, they, like the actions of the ruleré‘themsélveg, must be legiti~

<, A ' ? EN
mated. y |
) ;

L
B -

" Law may be associated with these three types of domination (a-c) S

e

K
~

. and each typ; has'a characteristic form of Mjudicial process" which pro~

vidéé the basis for the legitimation:of "legal" decisions. Under tradi-

‘. tional domination in interactional or customary iaw, decision-making is

eggirical or case—by—case, and is based on immutable custom,6; tradi—
Ll
tion. Under charisectic deminatinn in Bureaucratic 2£M§ggulatory law,

e

legal decisions are accepted as binding becguse they originate‘from the :

‘s

‘charismatic leader and the process similarly assumes a case—by-case or
ad hoc procedure. Jn these two types of domination and 1aw, law" is
legitimated by something extrinsic to itself, such as religion. The -
modern legal order and its rule of law-(as a type of law), as‘rational
law, becomes its a&ﬁ'}egitimating principle and thus becomes the basis
of legal of legitimate domsnation (Trubek.l972b- 132).

There is. qlso a close relationship between the types of»dominatﬁou,
'f"‘"

the ty?es of lag, and the types or rational;qy (or irrationality) that

a system.may eg‘hibitg The following prevails in 'the legal ordgr (follow;

,ing the: eutimary of the CorerConception) o
(a). esLablished norms of general application; . “

©(b) . a‘b y‘of law as a consistentcayetem,of /abstract :
+ ., administered in terms of only thoss rﬁ&eS*ﬁithia .ape=- . *
;% N :cifia,jurisdiction, ' i . ‘
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= -‘" Thus, only formal- rationalit;y can maiqtain a consistent system q,ﬁ,
) - abstract rules characteristic of legal dominé?:iod No other typgs og'

. law will generate a body of norms and still guarantee tBey will deter—

T T ' .l
Cr i o
L il 14 e, ) ,Ju‘.‘v.\“«‘m"m‘ In
~
-

’ ’ mine the outcome of 1egal decisions (Trubek 1972b- 733) Law }nay be

-

formally or substantively irrational, or fomally or subst‘antively -

rational. (ibid., 729). FoleiS.v nmeans "mp}.eyiua criteria of decieion

iatripsic to the legal system" and thus meaaurea the degree of systemic:

it o e
Wil Sl o 31 b & gl 000

L.
automy, while rationality means "ﬁollowing gome criteria of decision

Mk

- which ts applicable to all ‘1ike cases" and- this pzasures the gen:raligty

Y e

g - rationalﬁ:y is rational to t.he extent that it relies on gome jugtifica=-
- ' tion that transeends th7 particular ease an:t is base& on presexisting
. unmbiguous rules (ib:td., 730)3,\&&6. :Lt :ls formal insofar as the criteria

R

of decision are intrinsic to ‘the 1egal systenm, - $his syste:xi is logical

kel
!

| B . tematization whene decisiuns' on- cases are :eacbed hy p;acesaee: of 6educ- -

" tive logic procee&ing from previousty estabiiaheﬂ ptinciples. ,this

law-tgpe both the autenomy and . 1
{Trubek 19?2h' Tab.‘te I).

"iﬂg‘ -

- - cher forms &i law, m: otﬁer typegr

tmpi ditp it u‘w ; : .

= -

RTINS
1
‘

¥

genera:é a syseat of general nries“

‘ﬂ(:e»/‘ E-g - *
4 i" ~ )’f,/‘"; ’ b ' v . .' ; -

: ‘ - A ’ B ) - * - ‘,: 7&‘_
== o _7 ~ (¢) a’superjor or {.eaéer who is himself subject to the law, *;;E,

2 N R < aﬁﬂ, - ] . . E , ] - ‘: .

.. * e & T .-

(d) - obedience to the law and not to some other forn of
.. -: “gocial ,ordering. * ,

and univeréality of the rules employed by “the sysfa:. Therefore., fomal ]

~the;extent th&t rules or prine@lea are coustmte& by lagic&i sys— C

ality of légal. ns¥sd are high
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- ‘ %6 not fol,tow general rules‘ In t:he ‘case of,'a‘shstantive rationality, .

' ut merely in t:he Bons‘e that they a:e. derived \’73

. i L
. f:om s é body of thoug outside the law itself, for example, religion,

(-
) o ethi‘ca], phi}.osophy, trbditional morall&y, and so on. 23{13 typg of law

o ’ aee.ks to achieveﬂgarticpla: and expedient neﬁ:lt:s set forth encl dete.r~

”mined by the values of tliis extrius:;:cpset of principlea. As a conse-

R quence; these tYPes of Yaw display a 1ow degxee, of autoaomy, a 1ow degree

—

3 of generalityvo’f rules or both. As a result, %t: is hard to predict 'the o
s / X - \'\
types of degiﬁns theyﬁill reach (Trubek 1972b‘ ?29—730) ~

. 1

o SR

b‘
Lot

Formally mtiphal }.aw is a necessary ingredient to a situation in
¢ o,

' which domingfion ig’ to bé ratioimlly 1egiti:‘naaea By the same token, -
, } B _other forms of 1egitima‘tion or domination discourage the rise of

DR o rational law. As Trubek, ﬁrawing from Wel:er, statea, traditionalism o~

-
-

. . 7places serious obstaclea ;m the uéy of f A and rational law (ibid.,li ‘

-

S 734) In t:ac‘{it:ional soc%ety iegitimacy is based on adherence tp tradi— C i

»
3 .
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duces one element of ‘economtc

) about economic ratienality and

- "&bility of. the 1egal order, eb @aid

- capita‘iist economic activity.

=

+

-tee. that the rules will be follbwed in nll cases.

cer tainty .
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»
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For theee Teasons the-

1ega1 order curbs- the arbi rary action of the fuling :groups and is as a

Weber,, for- instance, t:alked

P S
kewise of irraiﬂoxiality. ;['he caleul-

]

LoN.

The’ rationalizatiqg and systenatization of the law
in géneral and...the” increasing calculability of
the fupctioning of .the 1eg§ process: id .particular,
constituted one of the most important .conditions
for the - -existence of,,.cdpitalistic enterpr§§e,
which.cannot do without legal security (quoted .
from.EcOnomy cmd Sooiety - 1n Trubek 1972bs’. 740)

Unfortunately, das. Trubek thee, "Weber never work.ed ou::

a model of c/ﬁ -

’

‘ ability was so importanh to capitalist developmens" (ibid., 74

»’

Y 4

. \is formal rational- . ’, . w ’

. istration". Administration :
' . concreteobjectives of {a poélitiical
utilitarian” or other .

‘than law,
ﬂalthdugh

@
]

There are difficulties», hov!ever, w:lg:h ta law or legal system that
q

Y

.‘"\ .

Weber d:ew a dist¥actidn be en jlaw" and Madmin-

80

comes "Iaw" when the g

ernment "pursuing
» ethical and

pvertment. only *he-=
qmuiga;es general-

antively rational-=
vely ration

fow

ratignality of\

-the genge of. the=
socta, - Ji 2

6).

18 its major contribution tg‘ v

1:;_.' det:a}l

pitalist production which might expiain why legal calcul-

-

3

@

‘
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v The consequence ig clear: there is a contradiction between legal "
. v rationaliem of the logically formal kind, ana the legal system's creative
v ' ' “ !

capacity to generate the new substantive concépts and inatitutions that

e I

= . . are required by changing sopial, political and economic conditions. ,&’.'
Unhappineas with modern Formal law stems from its inability to render
social justice by acting in a substantively rational manner. Hmodern
law there is a very real cOnflict betﬁeen legislation and adjudication,

_ that. is, government" and "judge"-made law. It is based on this funda-

>~ -

mental contradiction:  whife the legal order seeks to increase the inStru~
ST mental capability of the rules of 1aw (thereby weakening and replacing?

" - traditional authority and Qraditional sourcea of social control), it

P

_tends to affirm the state as the only valid ‘source of goals (Trubek

. gw ‘. 1972a: 20° Unger 1976. ‘200), and thereby its neutral:tty and autonomy, -
- and. certpinly the universality of ftsrules tends fﬁ ba und’erm‘iﬁ“ed as =TT
,.we],,l _The legal a}gtem is thus threatened with becoming. the instrument

of staté power. feliéhce upon the state for goala 4n turn contributes

g . ~— to the 1aw 8 &bility to render" social justice - "when the range of

.
..\-x

impermissible inequalities among social sit&tions expanda, the need for

indiv?.dualized tréatment grows. correspon&ingly" '(U’hger 1976. 198) 80
. that "the decl:lne in the ﬂatinctﬁeness of legal reasoning is connected

R

i e 2

wif:h the nee@agdminigtretors and ;judgea ’have of reaching out o the sub-

=1 '_’ atanﬁﬁﬁ f&eﬁs of, difierent groupa, of arawing ugon e co ,:entional \

F ;’f-,




R = {

e L - 78

claims of the Core Concepf:ion therefore, thése substantivist tendencies

pull in the direction of part‘icularism and apecificity, abhored by the

rule of law, and are clearly antithetical to the basis of its legitimacy oy
e A ,(!;hough a 1egal order ceo;partia}ly palliate this dilezon}a and bridge |
the dﬁntradic'tion lby instituting a decision which is, in effect, sub-

staor:ive, w;h as the native jury system) That the legal o,zjder treads

on thin ice is clear enough' if the tendency.is towards’ substantive
~rat:ion.alit:y,‘>t:11e state cannot “be’ consi}ered as a valid 80{1!08" ofagoals

-

and 1if such be the case, ‘the state's legitimacy i~s likewise called into

question (Unger 1976 174), : .
Too complex to be considered here (and not re,ally part of the topic)
is that body of literature that deals with "the -twilight of the n,ation

state" and "the withering away of the state" - the 1ogical conclusion of

//{ the dj_gcuseion above. In the main, the. problem seeniq to lie with the .
/_// failute of t:he tule of 1aw to deal with discretion and the uncertain <
p ) place of a su‘bétantive theory of justi&e in discretionary adjudication
K/{ l . uiif;hm a fomalzst frwnework It would appear that "modern law reflect.s _ .

tbe coneciouanees of a eociety whose ideals and sociaé strﬁcture are in

*y

- conflict" (‘I‘rubek 1977‘ 541) More to the point however,' "the-ideolqu

of liberal oociety valuee eociai equality, individual autouoﬁxy, and

b

_ _ . . Eihed .
- : L3 -
. - _ . -
To—= 2 s he - e
—=a . . "
.
L4

d"iesolves the ties of conmunif:y, 7,488 members of.
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Summary: The Core Cinception ‘ . "

Social relationshi 8 iﬂ comglex society are considéred simplex,

!
7

that is, society is as umed to be composed of atomized individu&ls )
instrumentally pursui g single, narrowly defined, selfish goals. Rela-
tionshipp between individuals are neither long-term nor enduring While
conflict may be end ic, disputes are relatdvely simple, superficial

and quickly forgott n. The paradigm for legal regulatiou is "inter-
action'among strang rs",'where all the individuals in socigxx are con-
sidered formally (that is legally) equal. Dfbputants tenabe be rela-

tively passive and give deference to professional representatives o

‘Qlawyers, prosecut rs). The norms involved are universalistic, blesr, .

rigid, and consistént. Decisions generally involve thé ordering of
B . ol 5. .
transfers of money and are enforced immediately‘and with finality. A

key feature of modérn court*litigation is ' the translation of wrongs and

J.
duties owed into money-equivalents, and there ig little if any corre~
4 A
. spondence with the norms, or’ values of specific grnub//snbject to the

¢

law. With a high level of téchnological oompetence within the society

and real. property as a commodity there contnsctual relationships are

Y

-actively and enthusisstically sought),,thel"interaction among strangers“

l

| parsdigm is perpewany,,,remforced (nbel 1979 171«174- Unger 1976; .

AR o . .. -
*52.-53 < 66-69; Feeley .197%2» 278-290) A _
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. alizations, necessarily involves some oversimpiification and arbitrari— "
’ .
ness regarding igsues and details of consideral;ie 1mportance. The aim

v !

3
! of this chapter has been to ptesent two types of lawlin a manner which~
ot et w .

Yy
" contrasts one with the other. The impoftance of understanding and

analyzing the law-ways or legal systems of vari&\ g{oups as tlgex__qgerate

-

ticul 1 d ietal contexts is cl .
:;Ln particular cultural an jsoc e al ontexts is ¢ Far enough \{n‘_)laeg

of a peop;l.e, or the legal system o; a society, must be imgestiga d_Ain

the conf:ext of its ;;olitical, economic, and religious systems, as well

.

E

as within the spcial'strdcture of interpersonal and inter-group rela-
!

tions. Law tan best be studied through an analysie of ‘thefprocedures

4

that deal with the resolution of disputes, or - in a. broader perspective

- with the management of cdnflict over time. In order to render a valid

- ¢ t

! report on the lav%f a people, the cognitive categbries by which the

¥
pecple who&e law-ways are to be studied struc::.ure their ideas of wrongs

TTIRREE T 7 WF ARG meﬂm FODFTFT e FF ~F TF & ORI wITE W R TR RLARNE R YT TR TYEER
.
.
4

= ’/'
2 - and thei\ideaéfpf ‘forus and procedures o /f redress, must be ascertained. . \
Si . w5 . .
I In the cage of the Inuit it 1s clear that the'way they uranage “their dis- "
{ A\ ?
: \rp{tee hasiﬁa great deal to do with their adaptation to the physical envi-
2 " < . ’
}é . ’ 'romegt. -Accord:[ngly, reséarch of dispute .settlement or management "in
: ! context" sheiﬂd pay garticula: ettention tq the following variables:  , ~
i . i .
" v 5 (a) kimie of: injnry requiring redress that a garticular com- .5 g |
H P mu.nity or group recognizes, v S
A 1 - : .
i ‘ ; (ﬁ types: of a&ﬂu&;[cating or mediat:mg agents operating :l,n o g
gt / ¢ - ‘ghat eomunit‘y, - . ‘ . o
z % ‘ . = .
;_\/\ ’ (c) conditio&s under whicf% pacticular &isputee eﬁ& :ln come . -
¥ x 2z ] - .‘ = 3 p‘!ﬁmfge 93? adjﬁaiﬂ&tion, v * £ N { ’
) ' :,*: l‘ ® « oh - P "‘ ": ,’
; {&} pfoﬁedurgs i:aic‘én for ﬂ’th t:ype o dis{mte amier vgrious- ) " el
I ~5 , » conditions, SE e
v ‘x ‘/;f‘,‘v’ kY 3 _J,, * * L‘ 5 - 0 g “ e e
R (e ;iypes of ;.*cnctinns ,o:'rehctiqns a;g;g ﬁnd apﬁf&a‘b;e, : J[ e
[ ;_E}EJ_L‘ . T ;‘ ;_*1 - PASAr" t%ﬁ v . k / '!-:-.
) = F:i‘:j;: *i}#;:: L ii.zfl f:{“ ——— yj& - ; e — T??éix a‘ﬁy&k’ -
T = e s‘f{— T, L Sk % e T LT gg;-a;, ’ - s
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(f) enforcement, if any, of decisions by customary officials,
if any,

2

. (g) exo-systemic functions and effects that attach to legal
R processes (this involves looking into, the effects of con- °
flict management, for example, on social, economic, and
‘political relationships betweén the parties igvolved and
their supporters), and . ,
N ~ (h) interaction of .éustoméiy methods of dispute settlement
with. the offic{al law 4nd court system.

5

.

3 - “tp
. Investigétions of these variables for ény "gemi-autonomous" social

v

- group found within a polyethnic nation may suggest how and to what ex-
i T om * ! 4 >

4 tent the methods and godls of modern Eormal law are incompatible with

%

L}

those of the group. Something which camwt be explored here is the pos-

sibility of a "jurisprudence.pf ineurge&ay&' where the basis of such

-

L
{ Y g S ‘of (Formal) law is int:ompatible, fo;ﬂex{nl_/ﬂﬁh\the Inuit's own

[ 4 .

o ’"*q%‘?{' "instTtutions" in that reIatEnsh“Ips among the Inui};:\}- despite Hoebel™s
¥

postulates - are noi as those betweg’é ﬂﬁgngvybut} rather between

;? Imutual ‘dependent.g. Nor are the :I.mgit or, Dene (yet) completely industri-
. ,é‘ 1 ’ 4
' /i alized: contractual relationship based on concepts of real property

s .

are not yet & part of ‘Inuit or Déne sotiety and cultm.‘e. Yet tt(e modern
/ & " o
¢ ;) court. syétm, its laws, and Its z(gocedures - whoee g'enesie was closely

. adj’ud;tcate "::r:lmes gbere none exist and rectify wrongs that then alien-
3 g
T e até inéﬁiﬁiisls from the collec iv:lty. The Inuit serve as a néeﬂ}f\

example,ami :@mde: of how &et&ﬂe& complex anql inte:w,cven r.heir way
) ofiifé ;a izith things that u] t;‘natgljr becmae "erimes" by the vhite

action would be founded upon an evgluation of these variables. The rule '

o );,,elated to, the smergehce of co epﬁe ’éof cgntract and property - secks to |




N The, ponderous description of the ru{e of law, enshrined within a [

coge conception", may not reflect the subtleties and nuances of the ‘3'
4 . 9 . -
modern court system and its catalogue of rules, but it.does give greater

-

depth to the previous discussion on modernization .a.n‘_(i‘ the impo“st’-:'l.tion of

lav, “in considering an anthropology of law in complex sociéty, we areﬁ “
L 7 T
concerned w:{.th the motives and tﬁe effects of. dOmination and imposition. -

i

How modern Formal law opemtes ought ,tb be the prima‘ry concern of the R

.

ethnograph’er before :he or she embarks on a descfiption telling us how

:[ncompatible or how differentially incorporated the institutions of

-

"society's segments" are. oy 7

-
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/ Close scrutiny reveals ipherent contradictixns in the system, such

. ' ’ \ -
aslj that bétween lopical and, substantive rationality, a situation which
% has produced a social reality different from cherighed beliefs to which

7

- ——" we cling desperately. We should aubmit the bas}: assumption of our '

*
-

w BRTHA J,WHHNAV.\MM“W F T

legal syStem, that is, the homogeneity of our society to anthropological
. K& .
scrutiuy. We already know th&t in ouy society only a very small portion

[*Ihe

of the d:laputeg between people are settled by courts (it 1s a false com- «

parison, for example, to ‘contrast dispute settlement mechanisms in tradi-
- £ - 4

. tional societies with appe}@ courts and nbt with the magistrate courts 4

i
-

’

5

in aur societ:y) The:p@is also, one may add here By way of caveat:, the

: - falae probim of- di&tinguiahing betwéen ?ghe eociology of Iaw:‘ the study
“r of law in tradﬁtional societ:y, Tkie‘\erleéatee tha false zmprésewzz that, 5, =
") ) o ) what: 103 obaezwe fn mdztwﬂai eociaty does not apply to us. '

»
F~
>
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N -

téhapter Br:lnga tn c;mcluaion thie study hy first consider-s»
ve tseeﬁ the poi ticﬁ ramifica:inns oﬂa f«frmal Io,gfcal ration-
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past studies in the anthropology of 1aw and the, data they have produced .

are gaining ingpql;;ance in helping to addreSB scme of the ldw-related

igsues of our comi»;l.oexw*bpt not-as—eog:pla:—aswe—think society,’

. .
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Introduction - T~

9

& ‘

+

It 4s within the context of a deteriorating biobehavioral equilib-

3

e ¥ . > v
rium in the north that the dominant legal order is founded and operates.

-

LN

Pxior to 1873 law enforcement and the concern for legal administration

k]

lay almost exclusively with the Factors and other employees of- the Hud-

At

son's Bay Company by virfue of their Charter, given to them by Charles

,» II of Bngland in 1670. 1In 1823 legislation passed by the Dominion

Y, .

governtient (the 1873 Act Relating to the Northwest Territories, 36 Vie-
toria) empowered the authorities "to make and establish guch ordinances
as may be necessary for (the) peage, order and good government,.."

(Cumning and Hickenperg 1972: 156). In that year a judiciary composed

~. of a number of magistrates was creéted; ip 1874 the newly-esiabliehed

ordered to act in the capaéity‘of Justite of the Pegce. In 1920 %Fe
. I .
force was renamed the Royal Canédiaé/ggunted Police, and continued to_
r L4

-

conduct itSﬂBffai:s as, 1t'had in ééét. By the 1a£eﬁ1940's,'hOWEVEt,

tberg was a growing awareness ; t w enforcement had become far more

gomplex than it had been 4in :he p5at primarily ‘because "the ﬂorth (had)

-
i
i

Heeome mor, civiiized and as a°r ultr the work (policing} is not much
Z i was attriﬁutea to an "increasing shift

e sett%ﬁaégts“ (Einkie: 1976; 15).

Iaimedfthat Englishkcriminai aud,givil,iaﬂ

..‘f g,

-
i“-—. .

= - =z

IS

. —’." % ! L
North West Mounted Police with its Commigsigfier and Superintendent was

A

9
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west Territories, even thoogh the laws of Engiend by the H.B.C. Charter
?

of 1670 were still in effect in "Ruperofe Land" whigﬁ became incorpor-

a0
hact
LY

f ated into the Dominion of Canada in 1870. The 1887 statute, therefore,
superseded the 1670 law, which then remained’in effect, despiie minor
amendments, until 1960. Exclusive of Territorial Ordinances, the 1960
legielation (s.C. 1960, c.20) made all laws equally applid%ble .to the
native inhabitants. Uatil 1955, offenses fell under the jurisdiction of
the magistrates installed in 1873 - more severe offenses such as homi-
cide came under .the jurisdiction S&fhe Alberta Supreme_ Court.

In 1955 provision was made for the first .time for the appoiotment
for a fu11=time Superior Court Judge of the newly-created Territorial
Court of the Northwest Terrieories (by the authority of the N.W.T. get
R.S.C. 1952, c.331). The N.W.T. Act of 1952 as well as subeequent
ordinances also made provieions for the establis rgnt'“of the Magistrate 8
qugt and Justice of the Peace Court which furthermore absolved the ;
R.C.M.P. from JP capacity and duty. In 1977 the Territorial Court:was

. »
- ‘named the Supr Court and. thus oame permanently under, the administra-
&

[

tion of the Government of the Horthwest Ter:itorieé. The sttucture end -

function of the new court diffe:ed little from the other Sugreme Cout;s

»

.t ‘ . of the variaus provinees. In.IS?l a Legal aid Cemmittee was esxeblished’~’//d~_

h ] L]

. : to—eerve all three levels of court&, aaﬂ in 1913'theofirsi memhers of'an

"Intergreter ﬁ%:ps under the auSpices ef tﬁe;}! artacd
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§ . ] 2. 7
inai Code, (b) Territorial Ordinances such as Game and Liquor, and».(*e)”\_-
English common law as in force in 1870 (with'amendments) provide the suﬂse
stantive and procedural underpinnings for cases argued in defense and ,
> "L
'prosecution. Both the Supreme Courts of Canada and of the Nort%wq;t
Territories argue constitutional cases that involve, among othq? things,
the Canadian Bill of Rights, the Indian Act - and by implication - the

British North America Act. | !

Sources for the Challenge to Formal Rationality

-

Y

Bistoricaliy, section 91(24) of .the British North America Act (1867)

and the,Indian Act (1951) are agteements per;aining to the relinquishmgnt

or extinguishment of aboriginal title (not righté) to land in exc’nange

-

for protected reservations and "special" rights to hunt and fish as; has ;

¥

{
> been the tradition from time immemorial. The Indian Act Supposedly rein-

forced the special protection offered to Indians and their pruperty and
e /

furthern;pre ofﬁe’red ass:lstance or assurance sf assistance for the even-

»

tual integra and aasimilation of the Itrsiian into wh:u: ociety
*% B

-

‘ through enfranchisement, the ultidate goall Section 116 of the Indian
%qg

_Act 'gtates, however, that, an Indian having chose.n to enfranchise is,.
. 7 - Hn' !
1, . .1

in effect, no- longer an Indian. LIt has since been -establishedthat g,

,\! = f""

3 ‘ ‘ & - “z .

"statute the Irrﬁiaxx Act) cannot: som:rni t‘ﬁa ;Iefinition of tems con~

n;'

tained in a CQnstitutisn' h&;:cE, meufranehisei Iuﬁisl;é exciuﬁs& fzsﬁx
 the-provisions of the mm Act, 1s g:mmiﬁea for ﬁ‘enefit {or -

—

g

s’A

— Esﬂf fhé ‘Imﬁ‘f are g%“‘}m%e& &am] ihs;é \jis;aﬁalo;x;‘ the Indian Act by ~ N
s Julg ,;:, I e A
T ﬁ;rtug ﬁf cection &L’;} fﬁﬁ stages t Eﬁ'iim fs:ugfi;fggigfgf bpe - .
Lo . At e e
— — %" S — 5 — . - e Ty
= . te= qu -~ . E = » . — % 3 . = = ':;é:L P A -
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.-q ] : . ‘_'. ‘ g <
within the meaning of section 91(24) of the B.N.A. Act, can be so con-

-
Iﬂhl«lrﬂl"

. sidered under the term "aboriginals", Nevetth;zl_.ess, sich conflicting
- ‘ defil;itigns, though not iri'esolvablé, led Judée Sissons to state that
the Royal Proclamation of 1763 was t:;ue only "bill of rights" the Eskimos
2 have as Eskimos (Zn Morrow 1967?3 260—262{.). This was before the Cana- 14
B * ddian Bill of Rightﬁ:écame law, Sisson's ;emark: therefore, reflects -

a pessimistic attitude t ds the Indian Act, agfaﬂi?, despite the redeem-
) "
¢ @

( ing clauses contain B.N.A. Act. There is basic dissatisfaction ‘= °

-

T
&
~
as
=
o
2
1
-

o

as M'Gonigle (1977: 307) poin!.;ed out:

%
D

<

is to be protective of a way of life that
t from that of the dominant culture and -
to foster the Indian's "development' s

cep:Jclearly antithetical to racial paternaliem. >

The reserves and the special rights are central to
- the pgotegl:ion and development, This is the {mis- °
- - . X chief" of tl}ct Act,

L

Ay kg

kd

- Natives and non-natives are painfully aware of the mischief, of '

paterna:lism. v \\‘ - N \
. The Indian Act regulates almost totally the life- ”
+  styles, both as individuals and coxmunities, of
, those 250,000 status Indians on reserves. The mig-
. guidefl policy behind this legialgtion 4a twofold:.
first, the Indian is viewed as imcapable of wanag-
R ing | own affairs, and therefore benevolent L
: paternalicm 18 essentfal; and secondly the values, Ea S
» culture and life-styles of mative percons are - ‘
4'Jooked upon as inferior to those of ‘gon-native '
. - . . sogiety., It -is-appareant, therefore, that the
i- ~Indian Act serves as amechanien, to assinilate - N »

t

"
.

B ol

u.rﬂf,'-l
o

DA, S it Pt

Lo *  the native pexeon into-non-native cociety. ) o N
. = - i % - . ot S
e o " The effect of the-Indian A£Gt upon “four genicrations -

' . | -had’ been to virtually deotroy-Indiofi-culture-and — = = '

| identity. The/colonial cdminfotration-ond lesal - {
" ' ftenework on thHe rezerve has-Ticorously dmposed | T ] A
. “the non-native lat Guory lovel of significontcom- :

. gunity snd dnddvidual deciolonnaking, cuth-ag fn . S
. reopeet.to local government pnd the uce-of tonfes (-

7 , 9% the uccof londs (Citming 1973: 263). .= % 7 7, -

g S — — — -
=~

[l

A e 3 s ok b bl

ARSI VOO MIORSHor 3 o 0 o WO, et e o
*
L]
“
L4
]
]

»H
|
f
|
f




-

. L et LR, e
; . - - P -~
e B N PO . o .

. * s oot « ol

. - . O c -
- - 1 “ * . r - & P . - L o T

« . r M - i roax

. - —
< * - = - - N . 4- * . .
¢ C - . N

TR

s
' . ua .
¥

 This brings :Ento the diém?esio the Bﬁl oi g:tgh:s, fa: thera is

some speculation that its applicat n was meant to pla:ifg tona gf th& ) )

- /

“issues raised >by the Indian Act, amzung other issges, in :ecagni:innaf

,,4\

the fact that section 91(24) of the B.E.A. Act was, &:ema:elyf ‘m!e:- .

St ' / and unc\i\SI-incluS:lve in its classiilcation. ‘!Eet the Eil;. o£ Bights p:e-» -
sented difficulties of an entirely different EDEL = theucaning of- &is- .

« ;‘3“’

crimination and equality befote the Iaw, sométhiné r.ha: is st111 i unre-

solved (Lyons 1976). Serious \:enflict between it and’ Q!za Iﬁﬂ‘iaﬁ Aet; L /
3 ‘ first emerged 1,{ €he infamsus nrybenes decision (xg?s 3 €:€.C. 355

- *S.C.R. 282), 'In th:is case, equality‘befere t%:e law (aection Lb of the '

e
s

o o

Bill of Rig‘xta) was foxmd to have been &enied Because erbones was 4

treated more “harshly" (aectinn 2.b. of the Bﬂl of Eigh:a}‘ unﬁer ‘the

3 - #
i Indian Act (section Q&.h ) than were,‘ci:izens in geﬁeral tméer pzmziu-
3 : " cial- legisla:i,on (:!..e. sectiqn 83 o£ r.he Alh‘é::a Liqug: Gfonmi ,Agt} ’
E ' ’ . even un;iet the ‘I’é:gtit:orial quuo: Gr&iﬁsnee. Appiisatin;r of .the Bill af
E w ! f ™~ .
1167 Rights, though 1: ¢1f ceﬁsi&ere& st&tute as’'is the Iﬁ:ﬁﬂxz am:, g&ug
|

TR N TG W
|
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¥ It i apparent that pro;hir of discyimination and equality befofe

the law (denial of lattef invokes former) contriblte “to judicial copfu-,

N
¢ 4
. 1,(

. t - , . N
sion. Therg is a considerable b&dy of legal*litera

v "!’ oo

‘these issues (e.g. Sanders 1974; Leigh 1970; Hogg 1P74; McDonald 1977

Kelleg 1974) “Intended as a shield to proﬁect minbrilty groups sucl as

{ I'ndians, it (the Bill of Rights) was almost usecl as, a lub agains

\f'them" indeed “the egalitarian principles espoused

*

-

o

)

%
-
1]
’

’identity Consequently, concerning the Indian Act,\"the gumeﬁt tha;‘;

g
e

any legislation or policy which zebs a people‘apart reg rdless of the . )

Py

purpose it* is intended to“serve, 'is necess&éily a denidl of equality afd,
) . - 1 \ N

(Reasons 1975: 33, see also M' Gon&gle 1977) A fufther.problem, not

*-i‘\-
¢, unrelated is -that ) C

- ,.J

M R

©_ Thé*Canadian Bill of Righté refers to /'the right®of ;
~ tl(e individual to equality before th law and the 3 !
pfotection of. the law",) but equal applicatian of N Lo
laws can accentua¥e ipjustices whe applied to per- ‘
sone who are unequal in condition nd opportunity.
In such instances, law can become the opﬁ‘essor
rather than the protector, and government \action
becomes unbeavably ‘bureaucratic (Schmeiser 1968: 19). SN

¢ " 7

:ﬂ‘ Par;icularly for the natives, "if.laws which were:pade by whites

- L

~  on the basis of thazr ca&fyral standards are applied té aatives with

’e-
contrasting aqg/ar gonflicting standa:ds, the eqnal p@lication of

- ! , = i
T . guch Isws is manifestiy oppressive"“{keasons 1978~ 380) It would i - e%

-

3

appear, then, that neither the Iﬁdian,Act nor. the Chnadian Bill of

Rights clarify. resalve or ot se conclude ggy‘pf the historical or .

-

A 181
R " LS

. , - . y !

‘%ocioﬁcultutal 1ssu$s that eith7r of them raisa. Attempt?‘a; ;eéblqtinn; . iy
. . L. {t ! ' H
o E™Y i




ju& cia] motive - a ter* 1, if is difficultzﬁ

of kace or sex when, for ixamp]e, iy

Q its aefmition ju ified (M'Goggigle 1977‘ 300, op. et ote 43; 306),“”
//" . éiven‘t}e vest sociologi*al literatﬁre on insti}utionalized racism, pre-
v ‘ j;dice; discrimination, and minorit}'oppression, _' :.‘ “,1 ' ‘i :
/ ) _ . )
T There | i also conf sibn betweeg the Theoryiof Aborfginal Rights and‘ -

g%e Law
s /

an&*ﬁﬁckeqp :g 1972:
$ 3 -

the, s rch s

or leéielative bl

H] » .

iﬁreapective

|

is race thbt has to be defined and

of Tresties in ﬁpli tion (following the tenminology of Cummingj

’t,

- ¢
Concerning the ‘legal nature of treaties,

e

, 53).

- >~

conflicts often resemb e those that arise between the Bill of gights and‘

- L

the Indian Act.

1 L

"Subject to ‘the terms

Sect

of Canada, all laws o

4

any province,are appl

»
L4 »
H 3 -

"

ﬁpce.:. . The courts

m%a the prevalence o
4 \

t%o , or the prevalen
&’ .
Oy

‘ ing this non-impleme

‘provigions (e.g.: the

surbrisingly,'is that

'

ed by the appropriate

n 88 of the Indian Act, for. example; states-’ -

f any treaty and any otHer Act of the Parliament
Q
| general application from*time,to time if force in

cable to, and in respect of Indians in” this prov-

o . . P
have, alternately, interpreted this provision to

%

. e ‘
. section 88 over conflicting provincial 1egislie

* *
te Qf federél legislation over confliCting treat
\ - ' \ T . w'
Hoctrine of paramouncy) The source of confusio

-, .
"Indian treaties have not formally been implem

provincial or federal legislationl..Notwitﬁsta

*ation, the Canadian courts have considered tﬁe

- R i ¢

various treaties witf

-
o ati lew" (1bdd., 55),
*mptually‘e%clusi;e hL:
J "691?, have 1egel con
. guaranteeqd by t;eéty

r

BRI . . -

jent .

the Indians to constitute obligations enforceab

[ .

Are treaties and issues of aboriginal rights

dicial categories? Aboriginal righte, most assu;—

(3

*

For examgle, ﬁuating aﬁd"fishing rights )

but unilate;a}ly abrogated, mistakenly or deliber-‘

~ .
"o LY {0 .

e

o - » . -
- . *

.
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X

<

X

¥
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ately, by sdch statutes as the Games Act Migratory Birds Act Eerrito:-

. >
’ .

",ial Game Ordinances, Wildlife Act, end the Natural Resources Agreement, .o

I

to name but s8¢ eral\ are subJectto judicial discretion im deciding pre- )

valence. There are no non obstan&a clauses with the consequence that .
literally countless treaty infriﬁgements or so—called "unfulfilled prom—

s

' ""

/
ises" are perennially submittéd for j:?&cial resolution.. Indian tr%ag—

ies have been judicially interpreted ds enforceable promises and bilaﬁL «
. ¢

eral égreementé, and as legislative acts since, for thé most part, they
-r ¥

predate the provisions contained within the Indian Act, Whire‘they
v Iy

could be viewed .as private 1aw contract negotiations, considering that

IS - S
the langnﬁge of real propqrty is used, as what can take:?lacefgetween
“two or more independent nations, they haye not been ratified (imple—

- !
mented) by provinp&él or federal legfslation. The unwillingness of a

) : ’
legislative body to“ratify an lndian treaty would be understandable o .

-~
?

,since ratification "is- tantamount to recognizing various native petitione,

--~

for "Nationhood" status 4173: Watkins, supra) nased en su;t criterie as ‘

principles of public int%rnational l?w._ Gieniné the ;uhg};;n treatieg s

(1 to 11)’ae contréct~agreémente might al;: red&ire~their ?uturé.reéego; =
. N h . D

ftiation~since contradts-can be unilaterally broken, whexre, breéch ofﬂcon-y l

tract ‘can be based ‘upon mistake, undue influence, signinz'under dureés, ) 5

4 «

and.doubts aboqt informed consent (elso, forgeries have beengdiscoveged .

v - .

in some treaty gases).: As has been noted, the possibie range of metheds
by which the\lggalityof treaties ie ,Challengegble in Canad& ia a field Lo
,'otileW»which is largely unexploreo" (Cumming gnd Mickenberg 1972: 53) ﬁﬁ“

PN . <, ' ‘
- ; ’ * . b

* - The point is that they can be ehellenéeﬂ.*
- . . L
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sat

£

\ s )
tually no land eession treaties save for Treaty No. 11 (1921) where pro-

'Northbest Terrigofiesisﬁéoﬁcerned with fair and equitable compensation

« 4

: . N 2
. " “f \ * ' "
To be nbted is that, for whatever reasonéj some nétive groups have

= N

not chosen to renegotiate the treaties, even though this option is open

*

tp them (ibid., 127) " This suggests that treaties and aboriginal rights

are_distinguished, both by natives and the government, in quite explicit

terms, That eleven treaties have been signed suggests the ipso facto

recognition and existence of aboriginal rights to title‘(i.e.-fee si&ple) o

v

or usufructuary rights. The peppose of the treaties was to extinguish

..

aboriginal title and establish qempensatiqn. One source of aboriginal

¥

rigﬁts in Canada is the §oyel Proclamation of 1763 (Naxvey 1974); Cum-
ming and Mickenberg (1972: 31) have concluded, upon detailed study of
’? “’ . . . . R
British and Can@di§§é:udicial decisions, that

...a strond case .can be made that the law of aborlgi—

, nal rights applies throughout Canada and that in | o
. thode areas not covered by the Proclamation of 1763, -

“the (original) source of those’ rights is the law of
» nations, now 1ncorporated into the common law of.
: Canada and confirmed by colonial ‘and Canadian execu-, .
&< T tive and legislative policy. ) - ’

¢
4

1]

The Dene and the Inuit of the Northwest Territopies,‘in1their peti-

°a'§igﬁ for netionhood gtatus are, ag we said,befpre; placing their teli-

~ .
A . '

ance upon-thé "law of nations" as their source of righls‘ since they are

not cqﬁefed by the Prpclamation of 1763 and since they have'sigped vir-
. N o s . . .-

viaionb (qyé}tians of landaentitlement and reserve allotments) have lain

dormant for many decades. At thlie present time the Brotherhood of the

¥
»

F

"o -

for the use and exploftation of the land by others than themselves.

[T
There are virtuélly no treatiee 1n the north, save for the one just men-
C < tibned that have Yofhally extiﬂguished aboriginal title. Particulagly
\:\ - > . N . . > -

LY

b . ~ '
-
- . .
. ’ 'y
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. oo o a’ )
for the Inuit who haveinever signed any treaties at all, this has led to )

s
’ - - -
A v

. the granting of 1ease31$o corporations by the federal gpvernment for

5
3 A N

\ .
exploration qu/dr excavation without cqngultat?on or compensation which, . ,’].,

o - . S .

in effect, has served to 2¥tinguish title unilaterally (cf. CUmming . ’

1973: 250). .Use of the 1la d is one thing, but equally, if not more :‘ *
* .

important, is the question o hunting and fishing rlghts (Cumming and

Aalto 1974) An area of "conflict, ,as yet;,unresolved.1 is the issuamgf

whether hunting and, fishing rights are a part of aboriginal rights;

0 J -
generally and whether the Proclajpation of 1763 extends to the protection

of such rights in the Territoriesixir elzpwhere. ; f o l

(‘ .
: \
The Proclamations the Indian Act,-and federal and’ Territorial leg~

€

islation all“stand to conflict with bone another 'in the Northwest:ierri—

. L, . .
tories, ‘®hese sources of confusion d& little to promote éonfidence in
| M "‘ I3

political negotiation, and are seen inétead as sympromatic of contradic-"

\tigns inherent in the theory of liberal iormalisubgn a pluralist eocial\ .
]

- »
!\

-

context. A L .
¥ - LI, = - 4 %‘ \ . .: \‘.

N o o . b

. ‘ Y ’
The Rise of Informalism? Towards Respon@ibility © . e
. ) Y. T ’ T, C & " 7

o ‘

It would agpear from .much of the liternture that the Host appropri-
oy ‘ » ?
A . -

Ylee balance be;weeg unity and div sity is no diver&ity at all>- at _ A

- v v a .

a4

least: not for the eabe of political‘expediency. Cultural qongroenoe,

the congruency hetween the quality" and "quantity of interagroup

.
¢ P ’ v

interaction and so on eeems'np longer to be a concern ﬁor the rulevof

Iew,yiz a viz'its legitimacy baeed on consensus. Notwithstanding the Lo f

law 8 claim to preaerve equality, individdal autonomy, and to, maintain

« / - . 7

_the ties of either friendahip or community, the»pr0olivity togards -

- ‘ L4

- : -



file:///tions

modernization and development has oh more than one occasion demog@tﬁated
L s e oy T
- . that\thertenets of liheral legali contain contrsdictiOns. Scholars. '

involved in legal‘development asgi tance programs{have questioned wheq

/

ther the projects which they supponted and tQ Eﬁich they contributed
C ’ e
were, in fact achieving the goals of individual ffeedom, social ehual— ’

Y S

- -

¥

| ity, and expanded citizen participstion that were dlaimed (Trubek and

A

- 3
Galanter 1974. 1063-1064). Legal change was seen to have little or no

)

effect upon social and economic conditions, and acthally deepened in=

L.

3

o

equality, curbed’ participagion, restricted personal freedomy and did not

- ' - -

v - increasé msterial well—being (ibid., 1080).f Not only did these realiza—k,

.

tions undermine development and modernization goal values but signifi-,

.

cantly drove home the need to rethink the basic validity of the liberal

-

formelist ("legalist") model. (the rule of law) itself (ibid., 1080)

’

the legalist model was wrong or inscourate in its predictions of g

' . direct relationship betweéen the rule of lsw and socio-econqmic prosper-

P « B - ~

. ) .ity‘ahroad it ,could also be wrong at home. Ihg,pfemises that a society )

3

RO must have one law controlling the behavior of all" its members, that the

F

o ) uniformity of the law is the desired end, and that automatic submission
. to the law is tequired for a successfully integrated’and cpnsensﬁs—besed

R éiﬁihduétrial society are all prenises open to question. Trubek and Galan-
cer, among others, have made it very olear that 'many “of the ‘ryles that

_make.up ‘the total corpqs Juris originate from, and. primarily servé, spe-
—_— 1“ . cific groups within ,society. Horeoves, those who apply rules)have suh-
e’ " stantiéI discretipn, and this can be and is :pplied to favor certain 17,
L i?kués snd‘vieWpoints”. And in éhe final anslysis, "structeral biases

~ "ip the system can and do lead tc systematia discriminAtion against spe-

N . ~
£ - . . B y
.
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cific groups" (Trubék and Galanter 1974 '1081; see also Gluckman op.cit,
g

\
* N

" in Schermerhorn '1970: 54) Indeed, the imposition of law over subordi~

%

: nate groups 'seems to reveal much &bout-the internal contradic tons "and

% ab‘

- =

N conflicts in liberal democrgtic theory "Indian affairs Have been like

o

4
a miner b} canary, warning of ﬁhe preeence of poison gases of discrimina-
L4

“tion and oppression in American society..." (Svensson 1979: 71). Thus

. "we are told, "because of its inherent structure, the nature of its dom-

-

/}//- inaﬁt.constituencieé [1.e. ghe.rule of law], gnd’its-éystem of values,

&

the nation-state cannot promote development, only dependency" (op. cit,

. Mazor 1972: i036).

2 .

Clearly, there is a difference between law.on the books and law in

action, and the dlfferggce seems to go somewhat beyond the simple dif-

; ference or. tensions between nationéi and local, formal and informal, ahd

T

- ) ‘
official and popular law. On an qun more pessimistic note, we are in-

L4

formed by some commentators that thg theory of democracy is wrong, that

o there 1s.a crisis of authority. and of legitimacy, and that there is no

» Pres

e »
e

such thing as "consensus" (Mazor 1972: 1041). A mood of diminished ¢
. ! .

. . v L \‘

éopﬁidenge in lay has pervaded recent‘writings, say Nonet and»Sglznick

s i - i < ¢

1 (1978: &), where alarm over the erosion of aiuthority and 'the breakdown

.
(d

-

- of laﬁland order is echoed in a renewed radical attack that stresses
. ' : Fa

the {mpotence and corruption of the legal order". The, essays contained

-

v . - ““J-s . » + . » .
in Wolff (1971) r¢flect the distemper -of the 1960's and porterd a ¢on-

tinuiné\wiﬂénihg 6f the &ontradiétions. The nuleiof law, f;augﬂf with’

inconsistency and cpntradittion, finds itself unable t? respond to the

a
o t - !

basic. demqﬁds of aocial justice. Furthermo:e, ' o . -

1
o ¢ ’ \‘
4

,».) -,.

‘ ] . . -
f * / ’ \ . \
' ) , . : « \
» LY - , ‘\ - -
.'54_ . . . » . .
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The "rule of law" in modern society is no less
authoritarian than the rule of men in premodern
society; it enforces»the mal-distribution of
wealth and power as of -old, but it does this in
such complicated and indirect ways as to leave

. the observer bewildered. What was direct rule v

is now indirect rule. What 'was personal rule
is now impersonal. What was visible is now mys-
terious. What was obvious exploitation when »
the peasant gave half his produce to the lord is
now the product of a complex market soclety en~
forced by a library of statutes...In slavery,
the feudal order, the colonial system, deception
and patronization are the minor modes of‘con—
trol; force is the major ome.  In “the modern
world of liberal capitalismu.force is,held in’
reserve while,."a multitude of moral teachersd,
counselors, and bewilderers separate the ex-
ploited from-those in power'". 1In this multitude, o
the books of law are among the most formidable '
bewilderers (Wolff 1971: 18-19). . .t

* . ‘ -

The socialization protess inherent in the‘%ule o{{ﬂaé, as seen from
My
the perspective of diminished confk%ence fis seen to "degenerate" into

)

more severe attempts at resocialization: when the premises upon, which .

the ryle of law 1s founded are increasingly called into question,

' v
attempts to reestablish legitimacy are made in economic terms. When

.even these attempts fail,‘aisruptive and antisocial behavior, or civil

disobedience, 1s met with repressive action. Fér the critics, "civil

Lt

" disobedience is tﬁereby revealed to be, not a,sceurge, nei a problem, N

*

but a sigh™ 'of the inner instability and vulnerability of existing -

L]

governments and. legal systems'" (Mazor 1972: 1041) Eved'Stanley v
]

Diamond goes one step further, declaring that not civil disobeéience,
.k“\

not violenct, but the rule of Zaw %tself is a "chron&c Bymptom of the

disorder of 1nstitutions" (ép cit. in Mazor 1972' 1046) . ypt only are

'c

legal institutions criticized but so ié’liberal legaliem itself.

-

]
- N * L ¢ . Y

N
- - . R . ’
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. The increase in civil disobediencé and the rising militancy of spe-

cial interest groups is increasingly being met by encouragement from

-

"K within the legal profession. Trubek (1977: 561, ff.) argues that socr’

ial advocacy and public interest law have been inspired by the conflu-

’ ’

“ .ence of intellectual changes within the 1egal professiou and by popular

4 - .

recognition of the manipulation of legal procegses by powerful groups

in the soceety - in fact, "public interest,iaw is basically a movemenc
in the legal elite" *(ibid., 564). Given these internmal and external
pressures yhose imoortance lies 1in initia%ing institutional change from
withi;, several conclusions can be reached, whose implications fo; the
"study of law and anthropology are sketched below:

1. Inconsistency and contradiction inherént in the rule of |
! law and legal order are brought 'to the foréground when the
- o interests and ideologies of superordinate and gubordinate
group goals are discrepant. The incongruency can be under-
'stood by considering the tensions between ideals and real-
ity in both the law and social”and political life.

2. These tensions give rise to;dnternal and external pressures,
as mentioned above, ih an attempt to close the gap between
reality and articulated ideals encapsulated in the rule of
law. The response has been,an "erosion" of the rule of law,
or formalism, predicated upon the recognition.that rela~
tionships between groupg and imdividuals within a society™
or nation must, be-treated as semi-autonomous .social fields,
as Moore has defined it, with thejir pwn rule-generating and
enforcing capacities, but necessarily linked to the wider

: ~ world order (Collier 1975). This emancipatory view iz a
feature of the new legal "informalism" (Trubek 1977). -
. P |/ . )
. ’ .. The rise of "informalism" as a viible response to the crises of -

. authority and legitimacy simply draws attention to the fact that Formal-

igm has failed to davelop an adequaee.theory of subgtantive justice and

+

discretionary adjudication apd emphasizes that in order to achieve social

e equéifty, usybgroup"-autonbmxg‘dnd.go maintqin tzaditional mutual support

- ; : . .

systems, the model of rules must be\replaced. ) )
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'  Nonet and Selzniek's (1958: 92-93) "reéponsive law"'encouraées
Ca ) _
criticism of €u1es and invokes a pluralistic model of the group struc-
o ! )

ture of society, thus underlining and affirming the iegitimacy of” social

1 . - . £
conflict, while st the same time drawinp attention to the myltiplicity

) and_diffﬁseness of the sources of law gibid., 95). ~ That customary law

is a competing ideology has already been mentioned several times.

.

"Plurality, in the context of responsive law, "is_moat apparent where

»

the law's pfimary role }s to lend guthorit&kto private.igstitutional;
ar;anééments,.:" (ibid., 95) | Thus, the western liberal legal tradition
‘with its empﬁasis on cases seemingly isolated from culturaf and social
context; and its clear preferenge fot decisioms at times remote, irrele-

vant, and indifferent to the consequences, has led to a concertpd effort

and search by scholars of the socio-legal tradition for alternative

-

models of dispute settlement, The formal structures of law themselvés T

are seen to threaten basic valués of the dominant group.. Trubek's in-

' -

formal and public interest law, and Nonet and Selznick's responsive of
"competent" law suggest an examination of anthropofogical studies that
describe modes of ﬁispute management more fully attuned to the contexts

out of which dféputes‘arise and.more fuliy are committed to reestablish-

* ing social and other relationships rather than severing thez. The work

3

of Danzig (1973), Danzig and Lowy (1975), Nader (1975), Nader and Siﬁéer
(1976), Merry (1979), Mileski (19715 an@ Fee;Ey'(1979) form part of a
rapidlg growing tradition that séeké reinforcement now not onlty from
eOCiolo%;cal jurisprudence (i.e. Fullér 1971a, b) but as well other dis-
ciplines in the social sciences (i.e. Tiruchelvam 1978; Spence 1979 and

~

Berman 1969). Theae describe "the very diverse attempts to introduce

)y *
[ -

-

- -
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’tribal',,infoemel, non-coercive, unofficial dispute indtitutions into

modern soclety", 'through "movements to reform the legal systems of late

capitalism by introducing juvenile, family, small claims“ and - of late
ot
- neighbouxhood courts" (Abel 1979: 175). They can be compared to

studies that deecribg "attempts' to withdraw from the world such as

’ . ' . -

utopian or inteﬁtiopal ‘communities in western nations (e.g. the Israeli.
kibbutz), ahd efforts to change the world through "po%ularh judicial

insﬁitutions such as those found-dh Russia China Chide, Cuba, Sri’

ro.
Lanka, and elsewhere (ibid.). NN .

- For modern society, for'igﬁylaw, and as well as for its anthropol-

ogy, the notion of a fresh start is,clear and has asserted itself-ip

~

many minds. That "we are all Indians" is our reluctant conclusion.
- , /

]
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Y
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