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. Abstract.

-

Notwithstanding its appearance of being in- a contemporary
. /

.

state of-chaos'and the misleéﬁing illusion that there are no
well defined upiversally accepfable legal norms .regulating
the determination of the amount of compensation a‘private
foreign victim of hationaliEEE}on receives, there in fact ex-
ists a compensation framework of universal intern§tipnal law
application which is consistent with'the practice of states,
the twin functions of international law and which has been
consistently applied by international tribunals. It is im-

portant to note here that the compensation framework is not

based on a particuiar standard, found either in the

jurisprudence of a single state or a2 group of states. The
compensqtion framework is a2 mixed framework, for it is
founded on the:
(a) the general'principle'or principles of
law common or neutral to the host
<
state's domestic law and international
law;
(b) the terms of any investment agreement regulating the
rights and interests of the host state and the na-

tionalized investor's investment; and

(¢) all the circumstances affecting the investment's valua-
\ .

.,

tion and profitability.



o

As well, the mixed compensation framework goes further to qualify the

aforementioned factors by requiring that where the investor's. tost state
and home state enter into a "free choice of means" agreement in their
mutual effort to determine compensation payment, all factors outside of

the terms of their agreement shall be precluded from determining compen-
sation payment. ‘ -

2
-

-

As is only too obvious, the compensation framework is not based entirely
on the standard of prompt, adequate and effective, the Calvo docirine,
the written down (unadjusted) book value notion or the Eastern Bloc
sthtes’ noﬁion-of compensation. Depending, therefofe, on all the ele-
ments of the compensation frarmew-rk and whether or not the investor's
host state and hofe state have concluded a "free zloice of means" agree-

ment, compensation may amount fo no compensation payment, 1f the inves-

tor suffer no actual loss, or it may go as far as measuring up to

adequate compensation. Consequently, it is more apt to regard the com-
pensation framework as a mixed and neutral framework and not as a2 single

non-mixed standard.

g
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Introduction. ] .

The inter-national legal order accepts the process of nationalizatien
as a right inherent in the sovéreignty of all states. Prior to 1917,
however, any such taking of privaté foreign property by the host state
was pursued- in conformity 1with the notion of strict liability.
Nationalization of foreign invesén'ents in and after 1917 shifted the in-
'._ternatio;'lal law position from strict liability to acceptance of a
-state's sovereign right over its resources.- This change is described by

-~

Williams and de Mestral in the following language:

"The influence of the Soviet Union's policy of nationalizatien
after the 1917 revolution gave impetus to the growing trend of
newly independent states to regain control of the econcmy and
policy malkdng in their countries. Thus, intermational law in
this area has done an about-face from advocating strict
liability for.expropriation to adhering tT the view of a
state's absolute right over its resources.”

Although accepted as a sovereign right of all states, nationalization

r

may only be effectively pursued upon the satisfaction of certain condi-
tions, the most important being; that it be dictated by a high public
interest, that it is non discriminatory and that it be accompanied by
compensation payment. This paper takeé particular dinterest in the
re'quixzement that compensation be paid, not because the high public in-
terest and non discrimination requirements are seen as less impo-r}:ant,
as is not the case, lbut simply because the requirement to co'mpenséte is

the most controversial aspect of the institution of nationalizdtion.

Its controversial nature makes it a lively, stimulating and challenging



issue which has lured many writers to write about.

Differences between states on the applicable international law stand-
ard from which compensation payment is determined serves not only te il-
lustrate the controversial nature of this aspect of nationalization but
they also serve as indicators, showing that this international law -
issue, oncelsettled, is now experiencing a transitional phase. Member-
ship of the ingernational communi™®*is no longer exclusively nor is it
largely dominated by developed capitalist states. The international
community of the present finds its membership extended to include
developed socialist states as well as developing states with different
economic and-legal systems as between themselves and different to those

"of the developed capitalist states. This explains why the issue of com-
pensation for nationalization of private property is in a phase of tran-
sition as interrational law must resolve and settle varying and compet-

ing interests of identical,  similar and different political, economic

and legal systems.

The different positions on compensation, that compensation be
satisfied on the basis of:
(a) prompt, adequate and effective;
(b)) a naéionalized investment's adjusted book
value;
(¢) a nationalized investment's writen down

(unad justed) book value;

10



(a), the Calvo doctrine .
or that compensag%on is not a requirement of international law, suggest
that the issuefg% compensation in internati®onal law is in a state of
shambles. This conclusion is conceivable if we accept tQat a compensa-
tion framework of universal application in international law can only be
one of the said standérds. Accepting one of the said standards as a
standard of universal international law application is conducive to in-
yltlng chaos and 1nstab111ty into the international community, of states.
Ltates that do not support the standard would not willingly surrender
.
. their support for a different standard in favor of the standard. More
importantly, they would perceive international law as being supportive
and protective of the rights and interests of those states that support

the standard in their domestice jurisprudence on one hand while being

prejudicial to.theirs on the other. N

/Similarly, Qe would also be opening the door to chaos and instability
if we assume that there.is no universal international law standard if
one of the said standards is not capable of sucé determination. To say
that the compensétion issue is ' in & state of disarray at intefnational

law or to attempt to throw international law into a state of disorder

with respect to the issue would be contrary tc the traditional and

=

.

prevailing functions of international law. If the functions, of inferna~
tional law, as stated by Weil 2, are to maintain the peaceful co-
existence of all states and to preserve their common interest, then ex-

clusive acceptance of any of the said standards or accepting the non ex-—

11

.
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istence of a universally applicable compensation framework would greatly
prejudice the dual functions of international law. For this reason,
this study pursues the thesis that there exists a compensation framework

of universal application which is not framed exclusively on one of the

said standards.

To be of universal application, the éompensation framewark can only be
one that is able to satisfy the dual functions of international law. It
must be able to foster the peaceful co-existence of all states irrespec-
tive of their differefces. In other words, it must allow the states to
maintain their differences from each other if they so choose, i.e., it
must respect their sovereign right te determine and pursue legal politi-
cal and economic systems of théir choice, . and a£ the same time maintain-
ing their peaceful co-existence as states with similar and dissimilar
systems and interests. Obviously, not one of the aforesaid standards
supported by different factions of the international community is
capable of satiéfying this international law function nor is oné capable
of not being seen as prejudicial to those states that do not support it.
rAs well, a universal compeﬁéation framework must be capable of ensuring
wat the common interest of the international community of states, which
is the free mﬁvement of private capital and technology, is not com-=
promised. While it is true that the standard of prompt, adequate and
effective and the adjusted book value standard, both of which are sup-~
ported by developed capitalist states, would serve this purpose well,

the fact that they would fail to ensure satisfaction of the former in-

12
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ternational law function dismisses their universal applicability as
being the only basis for determining compensation paymeﬁt. As for the
remaining standards, they fail miserably in their capacity to satisfy
the former function and to guarantee the free_flow of private capital

and technology.

However, notwithstanding their apparent shortcomings the different
compe:;ation standards shall ant be rejected in a summary manner ner
shall they not be analysed in our pursuit to determine a compensation
framework of universality. Their_importance to this study stems from
several reasons. Some degree of inquiry into each of the different
étandards shall aid our understanding; even if only basic, of:

—

(a) their strengths and deficiencies in cal-
culating compensation; 3 =
(b) why a standard is supported by a group of
states and not others; and
(c) why a standard is or is not capable of
universal aplication.
It is only through an understanding of the underlying reasons and
defects behind each of the different standards can we determine and bet-
ter appreciate wher; and why international law's treatment of compensa-
tion disputes is heading in a particular direction, if any. As well, we
become more appreciative of each standard's inability to mature into or

to remain a standard of universal application. Out of this should also

emérge the present status of prompt, adequate and effective, the former

13



standard of universality, and the reasons behind where it presently
rests in contemporary internatioral law development.
) .

What is obvious as of now is that the different standards shall be
used inter alia as catalyst for our determination of 2 compensation
framework of universal application. However, this shall only be pursued
within the confines of what constitutes a norm of international law. In
this respect, it is only logicgl and rational, . free of prejudice and
bias, to address the issue of compensation within the ambit of the
sources of international law as prescribed in Article 38 of the Statute
of the International Co;rt of Justice. This approach will, hopefully,
help present an analysis not largely influé;ceé}by political and
economic theories. After all,political Qnd economic arguments used in
support of one compensatoery standard and against another serve as
reasoning and motivating factors in advancing the interests and position
. of their disciples. The issue of whether or not there exists a settled
universally.accepted compensatory standard at international law may only
be legitimately resolved through application of the doctrine of sources

approach.

This approach allows us te inquire into the treaty practice of states,
their domestic and reginal law positien, their Epaceful resolution of
compensation disputegﬁwith other states, the decisions and judgements of
international tribunals and the position of the United Nations. It is
within this framework that our study shall not only satisfy the require-

Y
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ments of Article 38 of the Statute of the International Court of Jus-
tice, but through it shall emerge a universlly acceptable compensation
framework. Before‘pursuing ﬁhe déctrine of sources appro;ch, based on
the foregoing areas of reference, it is necessary.to cover two other
areas which are conducive to a good understanding of issues we shall
inquire into. Not dhly do we need to cultivate a basic understanding of
the three &ifferent groupé of states so that we may appreciate their
support fo; a particular standard, but we also need to distihguish law-
ful acquisitions f£rom their unlawfu;iggposites. Similarly, natiocnaliza-
tion shall be distinguished fr;m other lawful modes of acquisition of
private property. Canvassing these areas provides 1rection in this in-
vestigation by placing mat£ers, to be addresse#, in their proper
perspective, As well, issues of compensation fo;'other forms of ac-
quisition of property shall not-be al?owed to cloud the central theme of
this paper.

Broken up into six chapters, our first éhapter shall provide a Béck-_
lground to the different compensation standards. This is necessary not
only for a better appreciation of the different standar&kaﬂgut also for
a basic awareness of some reasons behind each of the three groups of
states support for one or more of the standards and not others. As
well, the background chapter is valuable to the study in that it con-
tributes to a better determination of whether or not the compensation
framework of universal application that emerges out of the study is

capable of being suppérted by the different gréups of states even if it

15
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is not that which exists in their domestic and regional jurisprudence.
. .

Chapter 2 shall cover lawful and unlawful takings of property. It
“3%?11 provide basic.descriptions of Fhose formé of acqui%ition of
‘private property, including ngtionalization, that have usuaily been mis-

- taken for nationalization measures. In this respect, the chapter helps

to direct our "focus on issues of compensation for natiocnalization and

not issdes related to other forms of acquisition of property as well.

—~ -

Chapter“é\deals with the treaty practice of randomly selected states.
It looks at the different compensation standards that are adopted in
treaties and other agreements and inquires about whether or not those
standards .provide any meaningful direction witﬁ respect to formulating a

universally accepted compensation framework.

Qur forth chapter involves an analysis of the domestic and regional
practice of states. Furthermore, it aftempts to determine the interna-
tional law status of the standards supported by different states and to

see if the different standards in their practice provide some guidance

for determining a universal compensation framework.

Chapter 5 is a look at general principles of law and their status in
the compensation problem. It ‘shall bring to focus the shift toward ap-
plying general principles of law in the formulation of a universally ac-

cepted framework for settling compensation disputes.

16
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Finally, our last chapter shall be an inquiry into developments on the
issue of compensation in the United Nations. In this respect, U.N.
resolutions on compensatioﬁ are important and the chapter is an inquiry
;ntﬁ whether or ndt the resoluﬁions are of any relevance in determining
a universally acceptable compensation framework. To this end and
equally true of Chapter 5, decisions and judgements of international

tribunal are important.

Even if the areas of this study are not conducive to an exhaustive

coverage of the compensation problem, it matters less. Qur primary ob-
jective here is to- show that, notwithstanding this seemingly chaotic
situation respecting the compensation for nationalization issue, there

is a compensation framework of universal acceptability and given the

parameters sc selected ocur objective is capable of realization however

inexhaustive the study may be. 4 -
Endnotes : Introduction. >
1. S.A. Williams and A.L.C. deMestral, An Introduction to In-

ternational Law (1975) at 95. They also touch briefly on the

process, as accepted in the pre-1917 period.f

2. P. Weil, "Towards Normative Relativity in International Law?"
(1983), 77 Am. J. Int'l. L. 413, at 418-419.
3. Refer, for example, to J.L. Knetsch, Property Rights and

Compensation (1983) at 1-24, and T.R. Johnston et al., The

Law and Practice of Company Accounting in Australia (1983) at

17



*153. These writers indicate clearly that there is no single
valuation criteria nor is there an accurate one for determin-
ing the value and profitability of an investment in the
capitalist economy because of the numerous factors that af-
fect valuation. Determining an investment's value so as to
satisfy the .reduirement of adequate compensation is not,
therefore, easy especially in a complex investment venture.

Apart from the substantive aspects of the compensation
problem which we find exclusive interest in this study, the
different modes of compliance are also fundamental to the

problem. But, given our restrictive analysis of the compensa-

- . " - . + - .-'.’-
tion issue, the different modes of compliance with respect to

compensation payments shall be left for other interested

parties to pursue.

.

S
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Chapter 1: BACKGROUND.

The issue of compensation is a great controversial concern. This is
evidenced inter alia by international political as well as legal dis-
agreements on a compensator; standard, universally accepted as the
standard form which claims of foreign natiovnals are determined at inter-
nationai law., When the Western Bloc counéries {hereinafter refegred to
as developed capitalist states) had total dominance in the international

sphere, prompt, adequate ahd effective compensation, by virtue of their

domestic laws and state practice, gained acceptance as the standard for

- determining compensation at international law. But the entry of Eastern -

Bloc countries (hereinafter refgrred to as sociaiist states) and
developing countries into the international community of states has led
to a gradual declipe of the complete d@minance developed capitalist
states assumed over the domain of international law. Now that member-
ship of the international community is numeriéallyAdominated by develop-
ing states,‘international law is experiencing the impact of this
dominance as well as challénges from socialist states. The controver-

A

sial nature of compensation is a creation of this development.

™~

Instead of accepting prompt, adequate aﬁé effective compensation as
the present international law standard, most developing states and
socialist states reject the standard as outside of international law.
Conversely, instead of relaxing their support for the traditional stand-
ard of prompt, adequate and effective in order to accommodate the struc-

19 \



tural change in the international community, developed capitalist states
continue to defend the tradition!l/slm:dard vigorously. The inability
of all members of the inte.xl'national community to compromise their stand
by accepting a single standard is partly a consequence of the competing.
and con'flicting ideclogies from which different 'political, economic and

legal systems within that membership owe their root. In Bender's words:

"Ideology serves as the web through which we see the world, its
ideas and its people. It is the point of perspective from
widch the data taken in by our senses are fitted, altered and
selected. Our ability to know and understand the experiences
and thoughts of others is limited by the structure of cur per-

_ ceptual orientation. 'Our behavior is a function of our ex-
perience. We act according to the way we see things'.

It is easy to dismiss a compensation standard as unreasonable and
therefore unacceptable because of its inconsistency with the 1legal,
political and economic systems of one's society. .But, while this may be
the acceptable practice at domestic level, it should not be transplanted
into concerns of internatiocnal law. After all, international law is
that legal domain which regulates the interactions of states, states
with identical, similar and conflicting ideological backgrounds. Such
background gives to each state-a personality that allows it to par-
ticipate with other states of identical or similar backgrounds on issues
of major concern. The compensation issue is an example. Where states
possess personalities that are dissimilar, then, the degree to which
they seek to agree on issues of major concern becomes more difficult to

bridge. To understand the players with respect to their position in the

field of international law and the compensation issue is to understand

20
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their position on”property.‘.This approach sets the foundation on which
a better understanding of the different compensation standards to be
discussed in the course of this paper is attained. As well, linking a
particular standard with the basis of its creations becomes possible.
In pursuit of these objectives, we shall begin by locking at developéd
capitalist states and their position on.ownership of property, folloged
by the stahd of socialist states and, then, that of developing states.
Thé intention here is nct to present an exhaustive coverage of the dif-
ferent positions on profperty but rathe; an adequate presentation that
would serve to bridge those positions on property and the different com-

pensation standards advanced by each group.

—

A. Developed Capitalist States.

The present position of developed capitalist states respectin
2] P p p P g

property rights extends back in histdry to the "economies of ancient
’ ~
2

Greece and Rome”. Private ownership of property was defended as an
P pTop ]

important and necessary institution in those ancient economies. So much

t

so, that although merchants then "were regarded with suspicion as to

their morals and with aristocratic contempt as to their role and status

" 3, Greek and Roman philosophers tock llittle inter-

in the good society
est in formulating "an ethical doctrine of individual freedom in the
economic sphere”. & Aristotle on the ot.er hand is known to have been a

strong advocate cf the institution of private property. His support for

21
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‘mind or mold "a statue in accordance with his artistic conception ..."

‘the institution is referred to by Viner: "The defense of private -

property as against communism presented by Aristotle, and taken over by
several of the early Church Fathers, included the proposition that
private property alone imbued men with incentives necessary for care in

.

the preservation of scarce assets and the industrious application to
producing useful goods". °

For Aristotle and. the Greeks, the institution of private property en-
courages individuals to be innovative and creative. It allows an in-

dividual to build a construction according teo whatever plan he has in

6 Only through this can a man be able to realize his essential form,
that which he is naturally éﬁod at. ’/  Not only does he benefit as a
consequenée but so does the sociegy to which he is a member. Con-
sequently, involuntary alienation of property was not tolerated in an-
cient Greece. If property was to be transferréd, it had to be volun-
tarily done "by sale or gift ...". "Exprobriation without
compensation”, as pointed out by Jones, "although an ever present dangér
in the troubled conditions of Greek politics, was regarded as essen-
tially inconsistent with-the nature of the institution of property". 8
Private enterprise, as ig‘exists today, however, owes its birth not so
much to the Greeks and their philosophers but more so to ancient Roman

rivate laws. According to Watson: '"Rome's gpreatest liegacy to the
p g g gacy

modern world is undoubtedly its private law. Roman law forms the basis

22
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of all legal system§ of Western Europe with the exception of England
{but not qf Scotland) and Scéndanavia. Qutside Europe, the law of
places as diverse as Louisiana and Ceylbn (Sri-Lanka), Quebec and Japan, .
Abyssinia (Ethiopia) and South Africa is based firmly on Roman law.
Even in England and the countries of Anglq—American law in general the
ingluencé of Roman law is considerable and is much greater than is often
admitted". 9 The Roman theory of property was the foundation on which
grew. the institution of private property as is today. During the clas-
sical period Roman property law was dominated by the concept of absolute

ownership. 10

Obviously the most individualistic property law then.
But its misconstruction by some writers led them to not realize that the
concept of absolute ownership did not preclude taking of private

property by the Empire. i

That emp?asis should be, placed by the Romans on private gwnership of
property, not public.ownership, is‘based on opvious reasons. Like the
Greeks and Aristotle, the Romans accepted the.institution of private
property as the most importént system through.which the individual is
able to utilize his own resources for his benefit and in so doing the
Empire %enefits as well. Nowhere is this more obvious than in the Roman
law maxime "It is expedient for the commonwealth that a man should not
use his property badly". 12 Empire interference of private property was
greatly restricted as any such interferent¢e was inconsistent with the

institution of private property. Nonetheless, even though there were

"restrictions and abstractions of property for the common good," 13 the



"

construction of "straight military roads and aqueducts" attests to the

fact that when necessary and through passage of special laws, the Empire
acquired private property for public works. 14 4 victim of any such
acquisii:ion would, in view of the emphasis placed on private ownership

of property, have received full compensation for his losses. 1°

Private ownership of property was also defended by great thinkers like
Aquinas, one of the Church.Fathers greatly influenced by Aristorle. But

unlike Aristotle and the Romans whose support for the institution was

Ainfluenced more by its benefits to the individual and his society,
Aquinas and others defended private ownership of property for different
reasons. They took the position that private-ownership of property was
a natural right necessary for the survival of the individual. Aquinas’
defense of the instituti.on as a natural right is well documented in

these words: ‘
. _ +

"To possess something is to have it not only for eneself but as
me's own. So much so, that it seems the goods possessed con-
stitute, as it were, a very part of the person. If we take the
position of natural law, no such appropriation of goods is
called for. We do :;'ot: say that natural law prescribes com—
mmity of goods nor, consequently, that their individual ap~
propriation is corizary to matural law, but simply that it ig-
nores it. It is reason which has added private appropriation
of goods to matural law, because it is necessary fgr humen life
that each man possesS: certain goods as his own'™. '

The fact that private propérty is a ‘flecessary prerequisite for sustain-
—
iag human life compels a private property owner to ensure continued

maintenance thereof. Hence, while Aristotle’s concern centers on

private property encouraging industrious individuals "to producing use-
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ful goods", Aquinas goes further to add that "when a thing belongs to
everyone, nobody. takes care of it,whereas everyone is willingly bhusvy

with what bclongs te him alone". 17

Using the natural law position to defend individual interests over

society were some renowned thinkers whom Gierke refers to in his work,

Natural Law and the Theorv of Society. The author also discusses the
impact of natural law and those thinkers in European jurisprudence after
mid-1600. 18 During this pergsd, individﬁalism being the dominant _‘
aspect of natural law was iﬂ the forefront of natural law's influence
over European thinking. 19 Hence, as stated by Gierke: '"Every attempt
to oppose this tendency was necessarily a revolt, on this point or on
that, against the idea of natural law itseif." 20 Society, according to
matural law, is the creation of sovéreign individuals, "originally free
and equal, and therefore indépendent and isolated in their relation to

9
one another," 21

who by virtue of a social contract allow the stronger
to rule over and brotect the weaker. As each individual, prior to crea-
tion cf society, had naturally "been his own sovereign ...the natural
law theory of society" retained its individual base by priorietzing the

s 22
individual over the group. <<

rd

Legal philosophers, Hobbes, Locke, Rousseah, Fichte and others,

referred to by Gierke, who belong to the strict individualistic school

~,, were the front runners in using natural law to advance the priorities of

the individual over society. 23 Locke was very influential in England
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while Rousseau, who saw "the stdte of nature, as a state in which the
liberty and equality of men were still unlimited by any social fetters"
and who regarded society "as a necessary evil" whose "institytions were
"allowed a right of existence only in so far as they werg directed to thg
restoration of the liberty and equality of the state of nature", was the
thinker. of great influence in the European continent. 25 This tfend of
thinking led Locke to espouse thg theory "that property already existed,
in the pig;éocial state, as the result of individual labor and
occupation: and he was thus able to reckon it, along with liberty as one
of the natural law rights which civil ‘society found already existing
whenrit appeared on the scene, and which it could not touch or modify".

2 . .
25 jis theory found extensive support, most notably from Rousseau, Jus-

tus Moser and Kant. 26

Conforming to these positions, Roman private law and natural law, on
property ownership was Bentham who demonstrated his strong support for
private property when he attacked the economic impact of communal owner-

ship of property. He argued that:

-’

"l1. Suh an arrangemént (commmal ownership) is an inexhaust-
ible source of strife and contention: far from being a state
of satisfaction and enjoyment for all perties interested, it is
gener%y one of disappointment and discontent,

2. Sofarascomernsever;, e of the co-partners, this in-
dividual property is deprived of a greater part of its value.
On the one hand, subject to dilapidations of every kind, seeing
that it is not under the protecting care of individual
interests; on the other it fails to undergo any sort of im-
provements. Why should I be at charges, of which the burden
will be certain and fall entirely upon myself, while the .
benefit will be doubtful and, of necessity, shared with others?
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3. The apparent equality of such arrangement serves to veil
very real inequality. Without fear of pmishment, the stronger
abuse their greater strength; at the expense of the poor, the
richer folk increashjtheir treasure, This commmity of goods
alvays calls to my mind the sort of monster known to came into
being an rare cccasions - twins jahwdé;gedmr by 2 ligament.
The stronger always drags the weaker."

For Bentham, like the ancient Greeks and Romans, development of a
society is best achieved through individual ownership of property and,
like Locke, Rousseav and others, "everything possible should be done to

create and enforce individual rights in property...". 28

With the influence of Roman private law, boosted by natural law and

individualistic theories of property after mid-1600, the institution of

private property consolidated its hold on Europe, dominating the entire

e

continent's political, economic and legal life until the Russian revolu—
tion of.1917: Haying firmly rooted itself in EuFope, the notion of
private property was later exported into the so-éailed new world when
European powers extended their sphere of infiuenee in search for
colonies and raw materials. Although coulrary to views of disciples of
the strict individualistic school, it was accepted by European
capitalist states, just as the ancient Greeks and Romans did, that the
state in restricted circumstances ‘may take over private property and in
consideration for which compensation is to be paid. Aquinas's concern
against negative consequences of unrestricted ownership of private

property lends support for the need for .restrictive state interference

of private properiy to satisfy public need. His concern is seen in

27
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these words:

A

. +.. we must not forget that by natural law the use of all
things is at the disposal of everyome. This fundamental fact
canmot be removed by the progressive establishment of private -
ownership. That each should possess as his own what is neces-
sary for his own use is quite sound as a safeguard against want
and neglect. But it is a very different metter when some ac-
cumulate more goods than they can use under the title of
private property. To assume ownership of what we do not .need
is to make fundamentally cammon goods our own. The use of such
goods should remain camon. The remedy for this abuse is never
to consider even the goods possessea in owr own name as
reserved for our own use. let us have them, since they are
ours, but let us diways keep them at the dispesal of those who
may need them. The rich man who does not distribute his super-
fluous wealth is robbing the needy of the goods whose use is
theirs by right. He is defrauding them by viclence. Wealth, ¥
let us recall, is nqi)had in itself. But we must know how to
use it reasonably." <

-

Here, we see without a doubt that centuries ago, Aguinas Qas already
theorizing about what is known as the sovereign right of each state to
nationalize, expropriate or requisition private property to satisfy
public needs therefor.

k)

Obviously, not only did -the institution of private property survive
and develop from the ancient Greek and Roman economies intc the period
of feudal law, manorial law-and then mercantile law throughout Europe 30
but.so did the restrictive power of society (state):to interfere with
private property. Dependence on private property for development con-
tinued into the Papal Revolution, other subsequent revolutions and to

31

the present. Not out of economic and legal sight during this period

was and still is the sovereign right of the state to take over private
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property. The present position of develeped capitalist states on
_property is in essence no different to that of the ancient Greeks and
Romans., As well, it does satisfy the philosophical concerns of renownea
philosophers ranging from Aquinas to Bentham. Private enterprise, be-
cause of the institution of private property, has evolved into the basis
for growth in present capitalist economic life. So much so, that even
the ancient Greeks and Romans could not have foreseen the extent of its
stimulating effeet on the rate of growth of the preseﬁt capitalist
state. But, while private enterprise today has reached a degree of
sophistication well beyond the ancient Gree&'s or Roman's understanding
of it, the institution of private property which allows private en-

terprise to flourish remains basically the same with the same basic ar—

guments advanced therefor.

Arguments advanced in support of private foreign investment do little
to hide the fact that supporters of private property today, no Hifferent
to the ancient Greeks and Romans, accept the institution as the most ef-
fective economic and legal creation.which paves way for a faster rate of
growth in a society. Private foreign capital inflow coupled with ap-
propriate government policies of the host state, according to aédvocates
of private foreign invesfment, help generate a steady and rapid rate of
development in the state's socio-economic sectors. Growth in the
economy subseqnsgfly leads to growth of the rate of growth of G.N.P.,

increase in the areas of employment and of technological transfer. Fur-

ther, private foreign investment possess the ability to stimulate new
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and supporting investment opportunities. These characteristics, it is
often argued, aid to create a stable and predictable investment climate
that leads to ‘the encouragement of more private investment input from

without and within. 32

In order that the right conditions for encouraging private investments
are created, private ownership of property governed by the legal
relationship an individual has with his property is protected, in
capitalist systems, "from interference by third parties énd:even the
government role in the relation is de-emphasized". 33 Seen from their
position of emphasis on private property, the powerful support of
de;elqpéd capitalist states for the traditional standard of prompt,
adequate and effective compensation as the present requirement of inter-
national law is understandable. Not only is the standard genérally con-
sistent with the capitalist ideology but, more sﬁecifically, it is con-
sistent with the institution of private property which it safeguards
against indiscriminate abuse by the state. Acceptance of an inferior
compensatory standard well below prompt, adequate and effective would
not only be contrary to the institution of private property but any such
standard would challenge and threaten the very basis on which capitalist
economies rest. One of the top seven most powerful developed capitalist
states, West Germany, regulates private propertyﬂin é-differént legal
environment. Here, an individual's interesé in property are shared with

34

the state . Hence where his property is nationalized, his rights

therein are upheld "to an extent consistent with public interest”. 35

30
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In‘this sense West Germany's position is an exception to the majority
stand of other develbped capitalist states. . Seen in this wide
capitalist conteit,’the continuing advancement of prompt, adequate and
.effective compensation by developed-capitalist states at the interna-

tional level is better appreciated.

B. Socialist States.

Property, according to the adherents of Marxist theories, 1is the
source of power which controls modern industrial sociéty. 36 The
private investor, "by virtue of his owneréhip of the means of produc-
tion, effectively controls society. He exercises the powers of command
which ought to be vested in the community". 37 In order that the in-
dividual does not assume those powers to the détriment of the community,
socialist theories insist on subordinating interests of individuals to
public interest. But such subordination of interests of individuals ac-
cording to Seidl-Hohenveldern, wéé "a commonly accepted line of reason-
ing in most systems of law long before Karl Marx." 38 geidl-
Hohenveldern's observation is substantiated by the ancient Greeks and
Romans, who, centuries before Xarl Marx, allowed the taking of property
for public works. And even today the capitalist systems of law have up

to the present continued to subject interests of individuals to public

interest.
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There is a point of departure, however, between the Marxist position

and the capitalist position on subjection of individuval interests to
public interests. On one hand are capitalist systems which, while ac-
cepting public interference of an individual’'s interests, impose
restrictive shelters agzinst such interference. . For example, where
private property is taken, a victim of.such taking is to be paid prompt, __
adequate and effective compensation. If this standard of compensation
payment- cannot be satisfied, private property must remain uninterfered 7
with. Hence, subo;dination of an individual's interests in the
capitalist sphere is not absolute, it is subjéct to legal restrictions.
Though not absolute, the degree in which it is found in socialist sys-

tems is even greater and therefore more obvious. For Karl Marx and the
socialist states, subordination of inﬁerests of an individual, example -
private interests in property, to public irterest finds the extent of

its application in Article 4 of t%e Constitution of USSR. Article &4

provides that:

-

"The econamic foundation of the ISR is the socialidt system of
econcmy and the sccialist ownership of the instruments and
means of production, firmily established as a result of the lig-
widation of the capitalist system of econemy, the abalitidn of
the private ownership of the instruments znd means of produga
. tion, and the elimination of the exploitation of man by man”.
The notion of subordination of individual interes£ to public }nterést,
for the socialists, in essence means depriviﬁg the individual of owner- (’"‘
ship of the "instruments and means of production" and vesting them in C-

'nublic control without restriction". 0 : '
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While "the notion that private property is an essential condition of

human freedom is ... accepted" 4!

in developed capitalist systems,
private property according to adherents of socialism allows a minority
class to take ownership of the means of production and to accumulate
enormous economic power as a consequence. Using their economic power,
private owners of thel "instruments and means of production” control
their society. Seen from this perspective, one observes that the in-
stitution of private ﬁroperty subordinates public interests to in-
dividual interests. Or more specifically, the institution subordinates
interests of the state to the interestg of those who awn and control the
Minstruments and means of production". Nowhere is this trend of reason-
ing more obvious than in the words of Lenin:. "Private property is rob-
bery, and a2 state based on private property is a state of robbers who

9 . . .. S
w462 Consistent with this is the socialist

fight to share in the spoils.

theory that private property, as legally accepted in capitalist
¥

economies, is an institution which is primarily adopted for the continu-

Jdng exploitation of one class (majority) by another (Tinority).

It was Karl Marx, the founding father of socialism, who categorized
the capitalist system into two classes. He saw the capitalist state
divided by virtue of its law, "into two groups of antagonistic economic
interests, two 'classes', the class of the exploiting owners of the
means of production and the class of the exploited workers". %3 Lenin

* endorsed the same theory in 1920 when he said:

"Classes are that which permits one ‘section of society té ap-
33
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P .
propriate the labor of amother section. If ane sectica of
society appropriates all the land, we have a landlord class and
a pedsant class. If cne section of the society possess the
factories and warks, has shares and capital, and the other sec-
tﬂx;wm*s:hxﬂmsefgﬁ?tks,ue?nwaa::m@uﬂisdz class and
a proleterian class.”

To do away with a "state of robbers”, to use Lenin's words, and have it

replaced with one based on socialism requires "The proletariat” to "use

its political supremacy to wrest by decrees all capital from the bour-
geoisie, to centralize all instruments of production in the hands of the

State, i.e. of the proleteriat organized 'as the ruling class". 43

“

Guided by the Communist Manifesto, Lenin, while destroying "private

ownership in the means of production" during the formative phase of Rus-

sian socialism after the 1917 revolution, made sure that "private owner-

ship of consumer goods" remained safeguarded. %6 It was in 1920,

however, that all commercial entities with over five employees using

mechanized tools or ten emplovees not using such tools were taken over

by the state. 47

Influenced. by socialist principles, ownership of
property falls into two categories, socialist property {public property)

and personal property (individual property).

Creation of socialist property stems from socialist ownership of the
" nstruments and means of production”. This category, however, is not
restricted to the "institutions and means of production”. Included are:
"state property; property of collective farms, of other éooperative
bodies, and their combinations; property of public bodies™. 58 State

property according to Article 6 of the Russian Constitution are:
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"The land, its mineral wealth, waters, feorests, factories,
mines, rails, water and air transport, btenks, means of com-

munication, large state orgamized agricultural enterprises
(sume:&nns [machine and tractor stations], and the like) as

well as municipal enterprises and the bulk of the
houses in the cities and industrial 1&:ﬂ1€i are state
property, that is, belong to the whale pecple.' .

The other form of socialist property as stated by Article 20 of the
Basic Principles of Civil legislation is the "property of the collective
farms" and of "cooperative'bodies", example - fishermen's cooperatives
and cobperatives of small handicraftsmen. -0 Article 7 (paragraph 1) of
the Constitution is expressli'clear on this, stating:
"The camon enterprises of collective farms and cooperative or-
ganizations, with their livestock and implements, the products . ™,
of the collective farm as well as their camon buildings, con-
stltut%lthe common, soccialist property of the collective -
farms.'

Property ‘of public bodies, that of sporting organizations and trade

. . . . : . g 2
unions for instance, is the third form of socialist property.5“

-

While socialist pr@ggzg} is that which is publicly owned, personal
property falls under inﬁi;idual ownership. Personal property under Ar-
ticle 25_of the Constitution is not of the same technical meaning given
to the term in common law jurisdictions. Article 25 refers to income
and savings from the work place, "a dwelling and subsidiary husbandries,
articles of domestic economy and use, personal necessity and convenience
" as personal property. Such property, "the purpose of which is to
satisfy" the owner's material and cultural needs, ... may not be used

for the production of unearned income".53
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Although personal property rights of individuals are protected, by

virtue of Article 28 of the Constitution,sa against arbitrary state in-

terference. The state, however, is not precluded from taking over such

propert{’ but within the limits of Article 31 of the constitution. Ar-
' 1
ticle 31 states that:

"The taking of property from the owner thereof by the State for
State or public purposes accompanied by the payment to him of
the value of the property (condemation), and the uncompensated
taking of property by the State by way of sanction for viola-
tion of the law {confiscation), are permitted exclusively”in
cases and according to the procedurg established by the laws of
the USSR and the Union Repdblics". >

Here we see that, although the general socialist position is that, as
stated by a.writer, the state enjoys absolute rights in property and non
payment of compensation upon nationalization is accepted as justified,

56 the Soviet Union recognizes the need to pay compensation to a private

citizen whose property is taken by the state. It must be emphasized

though that any o¢bligation to payrcompensation ié restricted to parsonal
property, described in Article 25,supra. Hence, socialist recognition
for the need to pay compénsation should not be translated as no dif-
ferent to its recognition by capitalist systems and therefore contrary
to the socialist notion of ownership of property. In fact, the require-

ment of compensation under Atticle 31 of the Constitution is consistent

with the socialist theory of property.

[} !

Construed with Articles, 4, 6, 7, and 25 of ;he Constitution and Ar-

.
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ticle 20 of the Basic Principles of Civil'Legisﬁgtion, Article 31
provides clearly that where personal property is used within the scope
of Article 25 and subsequenfly taken over by the state, the owner
thefeof is entitled to compensation based on the value of the property
as determined_ﬁy laws'passed by the State and Union Republics. Where
personal propérty, however, is used to generate profit (unearned income)
in contravention of Article 25 and other laws, it will be taken without
compensation payment. ﬁs well, if an individual challenges the system
by attempting to build and operate a factory éan instrument “of
production) as a pgofit generating private enterprise, such an attempt
—

would be contrary to soviet constitutional requirements, making it il-

legal, and therefore open to confiscation by the state.

What we now see is the very basis on which the socialist systems owe
their existence, i.e., public ownership and control of the "instruments
and “means of production". Leonid Brezhnev, then Sovie- leader, made
this obvious in his report of November 2, 1977 on the Russian revolution
of 1917 and its impact on Soviet society, other socialist states and the
international community at large. He stated inter alia that:

"The six decades of socialist construction most vividly
demonstrate what can be achieved by working pecple who have
taken over political guidance of society and heve assumed
responsibility for their country's destiny. These decades have
proved that there is no way, nor can there be a way to
socialism without the worldng people taking over power, withot
sceialist statehood.

The victory of the October Revolution gave working people their
opportunity to put an end to exploitation and free themselves
fram the bondage of economic amarchy. This key problem of so-
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cial progress was resolved through the abolition of  private

property and its replacement with public property. " Anarchy of

productic& gave way to scientific, plamned economic

managenent’ . &
Private ownershin of investment, i.e. "instruments and means of
production"”, not only is inconsistent with socialist theories of
property but is also illegal in socialist societies. Confiscation of
this category of préberty is therefore not only theoretically: justified
but is legally justified in a socialist society as well. Cohsequently,
the socialist position that compensation not-be paid for nationalized
private investfent is consistent with the socialist notion of property.
Also, non payment .of c;mpensation for the taking of priv;te foreign in-
vestment is a -veasure that helps safegmard the very fabr%f (public
ownership of the "instruments and means of production"f on which
socialism survives. Hence, the observation b} Lapres that the socialist
states enjoy absolutelrights in property and non payment o? compensation
upon nationalization is accepted.as justified 58 should.be understood in

. ¥
the foregoing context. \

C. Developing States.

Ha
hY

Aside from developing states like Greece and Portugal which'have long
been recognized as sovereign states, most other states that belong to
this community of states were once under the colonial domination of
European capitalist powers. 59 Being former colonies of developed'

capitalist states and being referred to as developing states (also
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referred to as Third World states; tader developed states, or less
developed étates) are two commonly shared facﬁors among states of this
catégory of states¥ Commonly shared by most developing states as well
isitheir possession of fragile and vulnerable economies based on cash
cropping and raw materials whose prices depend on the fluctuating prices
of the world market and the economies of developed.capitalist states.
Consequently,. except for the oil rich states, they always suffer from a
chronic shortage: of capital. While sharing these factors with most

other developing states, a developing state, however, is essentially a

memger of a mixed bag of states. :::D

\

3
\

The}e are those developing states whose political,.economic and legal
systems are modélea og.that of their former colonizers. Some developing
states that have membership in the Commonweélth of States exemplify this
situation. Papua New Guinea for instance is one such state whose legal
system is basically commor law based, whose economic system is
capitalistic 80 ang whose political system is based on the British par-
liamentary system. The same is generally true of India, Fiji, Solomon
Islands, some states in tne Caribbeans and others in Africa. There ére
those states in South America that inherited all from Spain, Portugal
and the UnitedwKingdom. Although a former Spaniéh-colony, Mexico's
economy is closely linked to that“@f the U.S.A., not Spain's, largely
because of its close proximity to Eéé U.S.A. But Mexico's legal system
has more in common with Spain'g'than with that of the U.S.A. On the

other hand are those states that have turned to socialism. The most
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notable of which are Cuba, North Korea, Vietnam, Nicaragua, Ethiopialand
Mozambique. Within this community of states is another group of states
‘(Mexica, Argéntina, Brazil and Bolivia are éome’examples) that have ac-
cumulated enormous debt burdens which continuously threaten to cripple

their economy. And the list of factors séparating some developing

states from others goes on. 61

.The fact of the matter is that élthough sharing a few common concerns
and referred to as developing states, one d;scovers the existence of
different and conflicting political, economic and legal systems within
this group of states. The apparent lack of uniformity is largely due to
the competing influences and domination of capitaliét and socialist
ideologies that have been exported into the developing states by their
déveloped and powerful adherents. Capitalism was the first’to bg.intro-
duced into the developing states, together with'colonialism, followed by
socialism many years later. But while c¢olonialism has been largely
phased out, the struggle between the chief exporters of the two
ideologies to maintain and increase their sphere of inflwence among the
developing states continues. The fact that most developing states
possess fragile economies renders them open and vulnerable to the dic-
tates of economically powerful states. If, however, economic sanctions
imposed by the powerful states do not compel developing states to submit
to their interests,-their military power will sometimes dS‘so. For ex-
ample, when Allende, a Marxist, assumed leadership of Chile via the

vemocratic electoral process and implemented socialist policies, of
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which sweeping nationalization of private foreign investments was a
major part, he was assasinated. The role played by the U.S.A. in over
throwing Allende's government is common knowledge. Similarily, Russia's
adventures into developing states, for example its invasion of Afghanis-
tan in 1980, have been a global concern. These are considerations which
help shape and determine a developing state's position on private for-
eign investment and the question of compensation for nationalization of

such investment.

Except for states like Taiwan 62 and South Korea ©3 that have basi-
cally adopted ,an open door policy to private foreign investment and
those {ike Cuba, North Korea, Vietham, Mozambique, Ethiopia and
ﬁicaragua that have modeled their political, economic and legal systems
on socialist theories, most developing 'states' acceptance of private
foreign investment is coupled with suspicion thereof. Apart from seeing
private foreign investment as a threat to their sovereignty, the in-
ability of private foreign investment to gain the confidence of most
developing states also goes back to the colonial history of these
states. When European powers competed with each other to extend their
area of influence into the new world, early merchant adventurers were in
the forefront of this challenge. They ventured into Africa, Asia, the
Pacific,,fhe Americas and the Caribbeans in search for economic
benefits. Dictated by their home state's demands, the early. business
adventurers were out looking for spice, sugar, gold, silver, slaves and

64 ‘

other items. For them profit seeking opportunitﬂ@i‘were plentiful
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and when rapid urbanization in Europe took off, so increased the area

and volume of their profit generating activities in the colonies. 92

Motivated by their strong and primary desire for profit making, these

business adventurers thought little of or gave no consideration at all
Lo any possible negative effect of their activities visited upon the na-

tive inhabitants and their societies. Likewise, the profit seekers'

home states paid little or no attention, Colonial administrations in

the colonies were more concerned about advancing the interests of their

merchants and those of their home state. Little concern was given to

protecting, upholding and encouraging traditional values and institu—

tions already ir place and regulatihg the lives of people prior to
" 66

colenial rule. Land under customary or traditional ownership but

unoccupied by the traditional owners were mistakenly assumed to be
ownerless and consequently subjected to alienation by colon£a1 ad-
ministrations. In Papua New Guinea such land was declared by the
Australian colonial administration as waste and vacant. ©7 In Vanuatuy
such land was alienated by the joint British and French colonial ad-
ministration and some of which were subsequently transferred to the
ownership and use of colonial investors from these European powers. 68
The Papua Néw Guinea and Vanuatu transfers of land, erroneously assumed
!
to be ownerless, meant the traditional owners thereof received no com-
pensation payment for deprivation of their land. Even where land was

scld by the traditional owners, for mOSt, payments received as con-

sidvration for their land fell well short of the market value notion.

42
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In Papua New Guinea for instance, traditional land owners still complain
even today of trinkets given to them by merchants as consideration for
their lahd. 89  There were also instances in Vanuatu where traditianal
land owners entered into land transactions with colonial investors but
who did not intend for such t;ansactions to rid them of their ownership
and usage rights. 70 Colonial investori;/pa¥ties to such transactions,
on the other hand intended for those land arrangements as outright

transfer of land to their ownership as being the substance of those

transactions. 71

-

Today, the scars left from their colonial past, a period of extensive
expleoitation and, .in some cases, destruction, remain visiblelin the
political and economic lives of many developing countries. The Papua
New Guinea government has been and is still subjected to claims for com-
pensation from traditional land owners for land lost through alienation
by the Australian colonial administration. Papua Neﬁ Guinea, given its
capital capacity, has not been able to meet those claims nor has it ac—
cepted the claims as valid. Except for a few, plantations owned by
Australian colonial investors and purchased by the Papua New Guinea
government and subsequently handed over to traditional land owners have
generally not been economically viable. 72 Run down plantations remain
a.familiér sight in Papua New Guinealfoday. Compensation claims for
land and economic deterioration of plantations have continued to
frustrate the Papua New Guinea government mainly because of its in-
heritance of those problems from the Australian colonial legacy. That

[4
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such circumstances and others a#ready discussed should help shape and
determine the economic attitude% and policies of developing states is
seen in the words of Turner: "it may well be that éhe virulence of

today's economic nationalism in many parts of the world is at least con-

ditioned by memories ... of the times when foreign companies were very.

much on top". 73

N
Inh spite of their colonial past and because of their continuous
1

shortage of capital, save the oil rich states, developing states see

that there exists a real need to accept and encourage private foreign

investments. To accept private foreign‘ investors with an open arm
policy, for many developiné states, is unacceptable. Scars from their
colonial past coupled with their awareness of the negative effects of
foreign investment and thé strong competitive capabilities of foreign
investors over their domestic rivals, continue to haunt developing
states in this regard. Short peints cut that production ¢f goods, crea-
tion of employment opportunities and acquisition of new skills should
not be allowed to camouflage the realizy that foreign investment is
generally incapable of generating economic growth, 74 In almost all
such investment relationships, says Short, the host state does not
receive its fyll entitlements thereunder because foreign corporations
are renown for accumulating large profits through transfer pricipg, over
invoicing and ;ther tax avoidance schemes. ’° Not only do such schemes

allow profits from being taxed but they also allow profits generated in

the host state to be repatriated for investment outside, instead of
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being reinvested within. 76

For most developing states is the realization that due to their l;:ap:i.—
tal shortage, a faster rate of development can only be achieved Hy al-
lowing in and encouraging foreign investors. Concurrent with this is
also the realization that they would only be playing ;‘Lrito the hands of
those they thought they would rid themselves of upon attainment of
statehood. Foreign investors have, as a consequence, been the subject
of continuing suspicion and question. Some obvious and strong concerns

of developing states over foreign investors, especially multinationals,

Q

are found in the words of Turner:

"The chief arguments against the multinationals stem from the
fact that they are larger and more profitable than their local
cempetitors and they they are concentrated in the Third World's
growth industries. These factors would well lead to their per—
petual damnation of the future economies of these countries.
However, even in the short term, the multinationals are abusing
their daminant positions by devices that benefit the company
first, their parent economy second (i.e. the United States agd
Europe),and only then their host econamy in the Third World".’/

Turner adds further that:

"... when ... dealing with reactions in the Third Werld, we

= should remember that it is mot wncommon to find economies in

‘ which between a quarter and a half of their modern industry is

' controlled or influenced by firms that will appear™far larger

than people in Europe imagine. It is sheer hypocrisy for

European industrialists who are frightened of the Americans, or

American industrialists apprehensive of the Japanese, to argue

that the Latin Americans are being totally unreascnable when

they act against the rultinationals. The discrepancy between

the econamic power of the Third World and the developed

cmmtziesissogmtﬂmatitmuldbegmwamralifmlmma—
tionals were accepted without question',’
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Given the different’ political, economic and legal environments in
" . -
which developing states exist, ‘and given their colonial backgrounds,

their continuous shortage of capital and the threat of domination of

their economies by foreign investors, it is understandable, therefore

\___,
that this category of states should emerge with a mixed bag of compensa-

tion standards. Most standards espoused by developing states, however,

ignore the sensitive yet legitimate concerns made on the compensation
-~

issue by Girvan. He is disturbed by the following:

"After World War I, Germany made reparations to the victoricus
Allies for the destruction of life and propert}'lr for which it
was held _responsible; after World War II, it paid the State of
Isragl__m recognition of its r%ponsxblllu&s for the crimes
visited upen the Jewish race. Yet who has compensated” the
African peoples for the millions seized and killed in the serv—
ice of European slave trade, or for the land,. cattle, and
minerals expropriated by European colonization and the rrilliens
who died in the process? What restitution have the aboriginal
pecples of Americas and Australia received for the compensation
of their country by the white settlers? And what recompense do
the descendants of the Incas, the Aztecs, and the people of In-

dia now e%]oy for treasure looted frem them by the European
mations?"’

While their colonial history makes them wary of Girvan's concerns, their
strong need for foreign capital makes it less practicable for them to
advance those concerns. Hence,' we see that, unlike socialist states,
most developing states agree that compensation payment is a requirement
of international law. Other developing states like those of Latin
America insist, however, that compensation payment is a matter of na-
~tional jurisdiction. Seen among some developing states is their support

fer the traditional standard of prompt, adequate and effective. Others

_ :
hav2 emerged with different standards, of which the most notable are the
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book value notionm and excess profits.80 That different standards should

be espoused by developing states instead of a single standard is, as al-

ready stated supra conditioned by their different political, econromic

and legal systems and how they perceive private forelgn investment as a

threat to their sovereignty.
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Chapéer 2 : DEFINITIONS AND DISTINCTIONS. -

The terms nationalization, expropriation, requisition and confiscation

have more often than not been used interchangeably. For example, where

Y

property is nationalized, expropriated or requisitioned and no or little
compensation is paid, such property has often been said to have been
confiscated. Nationalization, expropriation or requisition without com-
pensation, however, is not confiscation. One will also find that the
stapdard for requisition has qften been advanced as the compensatory
requirement for nationalization and expropriation. In reality, however,
requisition is a distinct institution. If one factor is common to all
four concepts, it is that they all involve taking of private property by
'the state in exercise of its sovereign power. Collectivély as well,
they are lawful takings of property under international law. Con-
sequently, they should not be useé interchangeably, by reason of their

sharing of one or more common characteristic, nor should they be con-

fused with unlawful takings.

Any interchangeable usage or confusion in usage of the terms is due in
né small part to the existing ideological frameworks within which
—~ Private property and individual rights owe their different levels of ex-—
istence or non existence. Vakil captured this in his address to the In-
ternational Congress of Jurists in 1955, when he said:
"... there is a basic difference in the apsroach of democratic
countries and the-totalitarian states. In the former,
nationalization or socialization is for the public welfare and
53



the public interest; in the latter, the taking is for the state

so as to establish and carry out the state's complete am-

nipotence. In the totalitarian countries, the state is ex-

clusively supreme and individuals are whq}y subservient to,

this ideology of complete state supremacy.” -
Another reason stems from the fact that these different concepts of
taking of property are not in themselves rooted in the legal language of
many domestic jurisdictions. In the United States, for instance, any
such taking of property is pursued in satisfaction of the "doctrine of.
the power of eminent domain”. & In other nations, other collective no-
tions that cover all four categories of takings are used.> To help us

",

know what we mean when reference is made to any of the notions, it is
necéssary that we address ourselves to the elements of each notion of
taking of property. Before we begin to do that, however, we need to
address the nature of the confusion reggrding usage of the terms and we

- L
also need to understand why this situation exists.

A. The Nature of the Problem.

Taking over of private foreign property has developed inte a problem
of'international proportions because of the emergence of ghe Eastern
Bloc .states and developing staﬁes. The coming into existence of these
two state groupings has resulted in the introduction of different con-
cepts, legal and otherwise, that serve to protect ar<i enhance the inter-
ests of the two grbﬁps. Not unexpectedly, those concepts have come into -

1

conflict with those already in place and supported by the Western Bloc

stutes.
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Until the Russian nationalization measures of 1917, a éake ove; of
private property was a take over corresponded by str;ct{liability which
the taking‘state haa to satisfy.4 There was no pressigg need then to
legally cateéorize takings of property into different headings so as to
determine liability arising therefrom. Consequently, wé find that even

today "nationalization" and "expropriation" are not terms of art in the

domestic legal domain of a good number of Western Bloc states.

The English case of Benin v, Whimster> confirms the foregoing obser-
vations. In that case, the Court of Appeal in determining whather
sequestrated property, subsequently, undersold, constituted nationaliza-
tion of the property. First, %et us acquaint ourselves with.the facts,
A compensation agreement was concluded betweern Egypt and England in
1971. The former contracting state undertook, in accordance with the
agreement, to pay a lump sum of 2,100,000 Brigish Pounds to the latter,
as’ cg@pensation for all Brifish owned property affected by Egyptian
nationalization measures. British subjects.who had fallen victim to
the Egypti;n measures were entitled to submit their claims to the For-
eign Compensation Commission, éﬁérged with distributing the compensation
money in satisfaction of the treaty of 1971 and the Foreign Compensation
(Egypt) Order of thedgﬁﬁe year. The applicants (the Benin family) whose
property had been sequestrated and subsequently undersold, claimed com-
pensation, representing the difference between the full value of their

undersold property and the undersold value.
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Mindful that nationalization nor expropriation is a legal terminology
in their legal jurisdiction, the three presiding justices restricted

their construction of nationalization to the treaty and the Order. Lord

Denning and Ormond L.J., were of the view that nationalization is capable

of two constructions because, in the English'jurisdiction'at least,
nationalization and expropriation are not legal terms of art. If
nationalizétion is understood as a distinct concept of taking of
property.‘ it is understood on the basis of restricted construction,

"limited", as Lord Denning put it, '"to property actually taken over by

the state'. If, however, nationalization is understood in the context

of expropriation, then it is understood on the basis of a broader con-
~ .
struction.

’

Roskill L.J., the remaining justice, differed materially in his under-
standing of nationalization and expropriation. For him, the word
nationalization is a general word and of wider import than expropria-

tion. This is obvious from the following words of his:

"Not every acquisition of property by the state can, I think,
be designated 'nationalization”. Take, for example, the case

. “of compulsory acquisition of land for a motorway or for an air-
port. I doubt whether that land was "nationalized'. On the
other hand, I think that, where such land was compulsory taken
for its full market value, it might be said as a matter of or-
dinary use of language, that that was expropriated. But
Jneither word is a term of legal act; and in any agreement be-
tween govermments one would not expect to find references to
"confiscation or expropriation’ or used which carry same per-
jo?at’kveneemng. One would expect more general words to be
used such as 'nationaljzation'; and that is just what one finds
in the present case." . ﬁ‘s

¥
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Nationalization, according to the foregoing, embraggs‘takings of an ex-
propriatory or confiscatory nature as well as other takings such as
sequestration as in  the case, Expropriation is a notion which or-
dinarily refers to acquisition of a limited naturé, followed by compen—:
sation payment based on the market value of the expropriated property.
Roskill L.J.'s attempt at associéting nationalization with confiscation
must, however, be ‘rejected on the same basis that Fawcett's was

-
rejected.

L]

The Benin v. Whimster case pffers three basic observations which go to
provide evidence of the problem of defining nationalization and ex-
propriation. One, nationalization is a disfinct notion which refers ex-
clusively to acquired property that remains vested in the staté or its
agencies. Two, éxpropriation is of a narrow import, distinct from
nationalization. It refers to takings of a limited nature, supported by
compensation payment based on the market value notion. Finally,
pationalization is of a broad import, covering expropriation or alterna-
tively, expropriation is of a wider construction and it includes

nationalization. If we accept observations one and two, we would sup-

port the notions as distinct from each other. On the other hand, we

might be convinced to support the third observation which suggests that

the wide construction of one notion covers the other.

-

Why then have changes in the composition of the international com-
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munity given rise to the definitional problem of take over of private
foreign investment? There are two inter related answers to this issue.

Cne, the nature‘of takings has changed. Takings pursued by Eastern Bloc
states and developing states, unlike those undertéken by Western Bloc
states, have been sweeping of which their purpose i; to effect massive

’

economic reforms. Takeovers of a sweeping or general nature like those
undertaken ;y Russia, Mexico, Chile, Bolivia, Iran and Libya quickly’
come to mind. Sweeping or general takeovers as argued by the said states
and supported by some writers, are different from limited or individual
takeovers.'7 Consequently, continues the argument, a tate's obligation to
pay compensation should be assessed'differently; Subjection of a state's

obligation to pay compensation to the nature of a takeover as pushed by

Eastern Bloc states and developing states has given rise to the need to

-

have takeovers defined into different categories.
p

Their push toward defining takeovers into different categories with
different obligations arising_ngrefrom does not hide the fact that
their interests would be well served, to the detriment of investors from
Western Bloc states and their heme statesk if their definitions be ac;'
cepted internétionally. Defining ‘takeovers into different categories is
therefore a means to an end. The end being to lessen or abolish a
state's obligation to pay compensation, depending of course on the na-
ture of the taking. The differént attempts to define nationalization and

expropriation should be seen in this context.
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Defining takeo:ﬁ;s/has been and is still a problem because courts and
lawyers have paid little or no attention to the functional realities be—
hind the different attempts to define nationalization and expropriation.
This unfortunate lack of awareness has resulted in the economic
‘realities of a takeover not being taken account of by judges and 1a§yers
in thier attempts to define the takeover. Consequently, the definitional
attempts have not been consistent with the common economic interg;t of
the international community. A definitioln of nationalization and ex-
‘propriatioﬁ must be one ihat allows for the free flow of capital and
technology and, at the same time, allow for the peaceful co-existence of
states. . |

Why has the issue of compensation given rise to the definitional
problem? There are no simple answers to this question. For our purpose,
however, we need to know that on one hand the-economies of developing
states are in the hands of private foreign investors because they do not
ha;e the capital capacity, specialized manpower and technology with
which they can develop and coptrol their economies. Incapacitated by
their lack of the said factor inputs, developing states and their own
linvestars have been frustrated by their inability to compete against
foreign investors so as to assume control over their own economies.
Faced with this dilemma, some developing states have taken over foreign
investments in theif attempt to control their own economies and because

of their lack of capital they have argued that compensation for

nationalization be satisfied on the basis of different considerations,
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not that of prompt, adequate and effective. For example, Mexico has
argued that compensation be subject only to the dictates of its domestic
legal system8 while Chile,_under Allende, requested that excess profit
deductions be made against the investors' written down book value.9 In

its dispute with Libyan American Qil Co., Liby3d argued that compensation

be restricted to the investor's written down book value.lo

\\
Although using different arguments to support their posivtions, the ob-

jective sought is the same for all three states. Their arguments aim
toward lessening or escaping their obligation to pay compensation. Argu-
ments- used, in debates on the provisions of the U.N. General Assembly
.resolution 1803 (xvii), by Eastern Bloc states and developing states do
little to hide this fact.1l The same is true of arguments advanced by
the same groups in their push to have the provisions of Article 2 of the
Charter of Economic Rights and Duties of States adopted by the U.N.
General Assembly.12 Their argument that 2 state's sovereign right to

take over foreign property should not be restricted by conditions or

sovereign obligations is obvious in the words of Article 2 of the

£

Charter.

On the other side of the definitional problem and the compensation
issue are, private foreign investors and _the Western Bloc states from
which they come. It is true that the economies of developing states are

under the control of foreign investors and it is also true that a large

number of these investors generate "excessive profits" which their
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developing host states would like to have a stake in. These are factors
which developing states use as justification for the need to have their
obligation to compensate lessened or avoided. What is not appreciated by

developing states and therefore ignored by them is the fact that the

.

position assumed by a private foreign investor in a developing state's

economy and the profit margin he is able to realize within are achieved
N
in the face of enormous investment risks, risks which he is less likely

to face in his home state.

A private foreign investor in a developing state is always exposed to
the risk of political instabilitf, the risk of passage of new laws that
would cut into his profit margin, the risk of being taken over by the
state and risks associated with his type of investment. Notwithstanding
these risks, private foreign investors have continued to inject capital,
specialized manpower and technology into developing states with the ex-
pectation of getting high returns on their investments. Investors will
only invest in high risk ventures if the returns are high. Would it,
therefore, be reasonable that these investors should receive less than
what they should rightfully get? Obviously, the answer to this issue is

in the negative.

In fact it is within the long term interests of developing states,
developed capitalist states and their investors that,private foreign in-
vestors be compensated in satisfaction of their full entitlements. This

would give foreign investors the confidence they need to make them con-
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tinue to inject their capital and technology, which developing states
are in desperate need of, into such states.  As well, being paid their
full compensatory entitléments does compensa&e a private investor, in a
small way, for willing to subject his investment to risks that are not

usually prevalent in his home state or other developed capitalist

states.

It is in the long term interest of the international community, there-
fore, that the definitional dilemma is settled by ensuring that it
satisfies the long term interest of the international community and fur-
ther that it is conducive to allowing for the peaceful co-existence of
all states: The long term interest of the international community being
that definitions must al;ow for the free flow of capital, specialized
ménpower and technology. To achieve this,'the definition of nationaliza-
tion must require that a nationalized private foreign investor should
receive his full entitlement to compensation.

In order to make our analysis of the issue of compensation for
nationalization sharply focused, we need to define other forms of take
over as well. Categories of take overs falling outside the realm of this
paper would therefore be isolated from our analysis of the issue of our

primary concern.

B. Nationalization and Expropriation.
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Nationalization and expropriation are terms which have been con-
tinuously used in reference to the same sovereign right to take property

and the obligations arising therefrom. One needs only to make reference

to the three volumes of The Valuation of Nationalized Property in Inter-

national law, edited by Lillich,13 to realize the extent to which the

terms and their legal substance have been accepted as justification or
rejection of their internationalllaw status in the same vein. This,
however, does not Help us determine whether or not tﬁe notions are the
same in form and substance, different in form, but the same in substance
or different in form and substance. In trying to understand the scope
and legal nature, one can not avoid stumbling on similar, different and
conflicting descriptions of the two notions. Some descriptions portray
them as different institutions and therefore should be understood as
distinct notions. Others describe them as of essentially the same legal
substance, while there are those that refer to one as a species of the

other.

The High Court of Tokyo is known to have stated that nationalization
is a species of the process of expropriation.14 It accepted expropria-
tion as the generic process, made up of two species. One, whefe
property is taken by the state and its continuing exploitation remains
with the state or any of its agencies, such property is nationalized.
The other, where acquired property is not vested in the state or its
agencies, such acquisition is not nationalized. Friedman was alsc of

the understanding that expropriation is of two categories. One of which
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he referred to as individual expropriation and the other being general
expropriation (nationalization). In the former category, compensation
payment is a requirement. However, in the latter any compensation pay-

ment therefor is ex gratia.15

If one hopes to find clarity by making reference to Fawcett, one be-
comes dismayed at discovering more confusion and uncertainty. For, ac-
cording to Fawcett, if nationalization is a species of expropriation, it
should also be accepted as a species of confiscation. "In either case",
ﬂe stated, "the property moy after the taking be vested in the state or
an agency of the state, that is to say -nationalized; or it may be
redistributed to other private persons.f'16 The obvious point of separa-
tion, where nationalization becomes a species of expropriation or con<
fiscation, is compensation payment. Fawcett's position suggests clearly
that where nationalization is followed by compensation payment, it is a
category of expropriation but vhere no or little payment is made, it is
a category of confiscation. The latter categorization of nationaliza-
tion by Fawcett should be rejected for two reasons which will be
elaborated later. Fgr now it is enough to know that nationalization
without compensation is not Eonfiséation, it remains nationalization and
a victim of any such action continues to have a valid claim for compen—
sation payment. Confiscation, on the other hand, is a distinct notion,
used in'refgrence to the taking of illegal property or property used for
illegal purposes. Any such taking by the state is done in exercise of

its police powers and naturally compensation payment is not expected.
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‘The definitional problem is further compounded by reference to the
opinions of other writers. For Wortley expropriation is’ the generic

process of taking of property constituted by three species, of which one

¥s nationalization. The three classes of taking under expropriation are

in the following order: -

v

"(i) Expropriation by law for puposes of public utility
. against adequate and prior comensation. This is ex—
propriation in its classical form, and is often
mﬂ- referred to as 'expropriation’ pure and simple.

(ii) Expropriation when adequate compensation cannot be pay-
able in advance is usually, but not necessarily, called
'requisition’; it is justified by same special urgency.

(iii) Nationalization of whole indUﬁa'ies, which may fall into .
either of these categories.” 1/ '

Wortley stated further that "the word 'nationalization' 'is not a term
¥ 7.

.of art, but it usually \signifies.expropriation in pursuance of some na-
tional political program intended to create out of existing /enterprisc;s,
or to strengthen, a .nationally'controlled industry" and r:hat it "differs
in scope and extent rather than its juridical nature form"!® classical
éxpropriation and requisition. We take issue with Wortley on one point.

v

Expropriation or nationalization without adequate compensation is not

A, '

réqﬁ'fsition as requisit.ion is avdistinct notion which differs not only
in scope and extent but also in its legal nature. Consequently, it is
misleading to refer to expropriation and nationaliz:?st;ion without
adequate compensation as requisition. 1In any event it is important to

note that according to Wortley, expropriation and nationalization may
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differ in form, but in legal substance, however, they are of identical
nature, On the question _bf compensation payment, both require the

satisfaction of prompt, adequate and effective compensation.

Others disagree with Wortley. They.' are of the view that nationaliza-
tion is neither a species of expropriation nor is expropriation a
species. ?{1% nationalization.. The two notions are different‘ from each
other even though they may share many common characteristics. One advo-

:cate of this view stated it in the following words: /

"Nationalization has many features in common with expropria-
tion, but is generally recognized as a separate legal category.
In nationalization there are findamental changes in the socio-
economic structure of the state, changes which invelve the
transferring to public ownership of assets that are valuable to
the development of the comumity. The state assumes respon—
sibility over and continues activities that were formerly in
private hands. In such cases the state is said\to have a
broader discretion in determining the amount of | compensa-
tion that would be permissible in a case of expropriation.”

Unlike the foregoing view, Vakil accepted na;ionalization as a category
of expropriation. Yet, unlike Wortley a::d showing support for the
foregoing v:.iew, he argugd that nationalization must be construed dif-
ferently from strict cases of expropriation. "Expropriations", stated
Vakil, "a§ part of a ge.nerall welfare scheme of sociali;jation or

nationalization, musy be treated on a different basis from a normal ex-

-

propriation of an individual's property by the state for particular nar-
~
row needs, and a modification of the strict Rule of Law would be permis-

sible in such a case," 20
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Apart from socio-economic transformation brought about by nationaliza-
tion and nationralization’ as vehicle for pursuing a general -welfare

scheme, nationalization has been said to possess a distinct legal nature

which allows it to enjoy domestic law immunity. Katzarov is known to -

have argued these points in the following language: ,

"In its legal essence nationalization is clearly an executive
and legislative act belonging to the category of those which
are known as 'supreme executive.acts' which are not subject to
any judicial control. It amounts to a unilateral act which
does not require the acceptance of anyone, still less the
agreement of the party interested or affected. It would there-
fore be more correct to speak of 'a unilateral soveréign act'.
The wnilateral character of an act of nationalization does not,
moreover, constitute an independent quality, but arises out of
the fundamental quality which it possesses of being a supreme
act ﬁﬁlgovqrﬁnent which is not subject to control by mmicipal
law_ 4 ) .
> .

Consequently, we are led to infer from Katzarov that compensation for
nationlaliz,ation is a matter of the taking state's discretion. In this
respect, payment may range from no payment' to full payment. - Katzarov's
discretionary nature of compensation pay:ment concurs with that of Fried-

22 23

; man and Murphy, Jr. On'the other hand are ‘.;hose writers who have
stated that compensation is not a discretionary requirement, it is an
obligation that must always be satisfied by the nationalizing state.
Like Vakil, Yorris stated that nationalization may only be performed "in
return for compensation;-".zz‘ but such compensation should not be based on
the market value notion as used in expropriation. Wortley pointed us in
another direction, having insisted that compensation for nationalization

-

and exprepriation are to be based on the same standard of prompt,

»

adequate and effective ..
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In essence, therefore, we discover compensation as the root of -the

LY ’ +
problem. Different descriptions of the twe notions have .been advanced
as justification for non payment, partial payment or full payment. The

Rapporteur of the- 1958 International Law Aésociacion Conference on

nationalization, Professor Seidl—aphgnvelde:n:'was spot on when he said:

e

"l am avare that the problemt of thsfﬁwnunt of indemnity is the
corner stane of the whole problem.™
o

Consequently, any distinction between the two notions is of no material
importance to us for several reasons. First, writers, domestic courts
and even official representations of states have used and understood one

term to' include the other. Second, the same sources haxe also éone as

far das advancing and accepting compensation standards for expropriation

.to justify co.pensation for nationalization. Third, descriptions that

identify the notions as distinct from each other, in essence, are at-

tempts to justify non or partial compensation payment. Forth, the over-
whelming bilateral treaty practice of states indicates,’jmore impor-
tantly, that any distinction between the notions is of little relevance

because, call it nationalizatiomn or expropriation, the same, obligations

are to be satisfied by the taking state.

The treaty practice of states is evidenced by the these examples. In

the agreement between Switzerland and Singapore in 197326, Prticle 4

v

states that:

"Neither contracting party shall take any measure of eXpIropria-
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ton, mationalization or dispossessicn, eiﬂ'ner/d;.rectly or in-
directly, ... mﬂ.@sttemarémkeni);timpublicin-
terest or wunless they arve authorized by an Actiof Parliament in

\ force’at the time of the approval of the investment, as the
case may be, on a ncndiscriminateory basis, and under due
process of law provided that effective and -adequate compensa—
tion is made therefore. Such compensation shall be paid
without undue delay to the person entitled thereto and shall be
freely convertible and transferable.”

Again, in the United Kingdom - Indonesian agreement of 1976, 27 Article

5(1) states that :

"Investments of nationals or companies of either Contracting .
Party shall not be-natidnalized, expropriated or subjected to
measures equivalent to nationalization or expropriation
(hereinafter referred to as 'expropriation') in the territory -
of the other Contracting Party except for a public purpose re-
lated to the internal needs of the expropriating Party and
against campensation. Such compensation shall amount to the
market value of the investment expropriated immediately before
the expropriation or impending expropriation became public
knowledge, shall be made without undue delay, shall be effec—
tively realizable and shell Le freely transferable."

Almost identically phrased as Article 5(1), supra is Article 7(1) of the
Sri Lankan - South Korean agreement of 1980. 28 Even the Chinese -
Romanian agreement of 1983 29 nade no atterﬁpt 'at separating obligations
arising from nationalization and expropriation. Article 4(1) of rthe

agreement stated that:

"The investments made by. investors of one Contracting Party in
the territory of the other Contracting Party shall not be ex-
propriated or subjected to any other measures having similar
¢ effect except for the public interest under a legal procedure
and against compensation. Such compensation shell be effec-
tively realizable, freely transferable and be made without
undue delay." . e
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According to the protocol to the agrgsment, the amount of compensation
"must be equal to the real value of the investments at the date of ex-
propriation.” The phrase "any other measures. having similar effect”
must unquestionably cover acts of nationalization. Consequently, for
Romania or China to nationalize the other's property is for the
nationalizing state to assume obligations, identical to those assumed

for expropriation.

The four treaties exemplify the general trend of all treaties
reprinted in the investment treaty series of the International Centre
for Settlement of Investment Disputes, covering treaties from 1960 to

~—

1984. In view of the obvious willingness of most states (developed

capitalist, socialist and developing), notwithstanding their differences

in ideclogy and interests, toward accepting both institutions as having
identical substance in their treaty practice together with the other
reasons already stated and in view of compensation being the root of the
definitional problem, we shall use and understand the two notions in the
same spirit. That is to say, when one notion is used, it is used on the

understanding that it also covers the other.

-

C. Requisition.

While the other institutions of lawful taking of property result in
permanent transfer of the private owner's ownership rights to hig

property, requisition doe§ not. Unlike nationalization, expropriation
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and cdnfiscation, it "is a2 process by which a~ state takes usage or pos-
session of, or the property in, chattels and sometimes in land.™30 4
victim of such process, while denied enjoyment .of his property during
the period in which' the property is :Ln the nossession and use of the
state, does not depaz:t with his ownership rights thereto during that
period. Consequently, when the purpose for which the property was reqg-
uisitioned is satisfied or is no longer in need of the property, the

owner regains possession and use thereof.

The sovereign power of the state to requisition private ;;ropert:y is
justified Aby its urgent need to use such %roperty in .it_s attempt to
rescue the nation or part of it ffom an emergency.3l This right is cor-~
responded by an obligation which Whiteman describes in 'th;e following

language:-

"... such a right is accompanied by a duty to meke api:ropﬁate

compensation to the owner. Frequently, what is stated to be

the value of the property requisitioned is paid at the date of

requisitioming or at scme subsequent date. When the price paid

represents the value of the property requisitioned, no interna-

tional:\gcng occurs and, hence, a claim for damages does not

arise."
From the foregoing, certain elements can be easily identified as con-
stituting the process of requisitioning of property. They are:
(a) temporary taking into possession and use of private property; (b)
such taking is motivated by an emergency or urgent need; (c) compensa-

tion, based on the full value of the property, is paid to the owner for

the period of requisition and (d) the property reverts back to the owner
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after the emergency or urgent need has passed or no longer needs usage

of the property.

All these factors are found, exprtlassed or implied, in the petroleum
concession agreement between Egypt, the Egyptian General Petroleum Cor-
poration (EGPC), General Petroleum_Corp.oration and the‘Egyptian
petroleum Development Co. Ltd,33 Article XIX of the agreement describes

Egypt's sovereign right and corresponding obligation to requisition in

these words:

"(@) In case of natigfal emergency due to war or imminent ex—
pectation of war or internal, the GOVERNMENT my requi-
sition all or part of the production from the Area ob-
tained here under and- require both parties to the
Agreement to increase suwch production to the utmost
possible maxdmm. The GOVERNVENT my also requisition
‘the oil field itself and, if necessary, related
facilities,

(b)...
{c)..

(d) In the event of any requisition as provided above, the
- GOVERNMENT shall indemify in full BGPC and QONTRACTR
for the period during which the requisition is main-

tained, including: ’
g

- 1. ALl damages which result from such requisition.

2. Full payment each month for all petroleum extracted

by the GOVERNMENT less the royalty share of such oil.

However any damege.resulting from enamy attack is not
within the meaning of this sub-paragraph (d). Payment

hereunder shall be made to the ONIRACTCR in US Dollars
remittable abroad.”

Similarly phrased is Article XVII of the Egypt-Egypt General Petroleum
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Corporation - ESSO: Concession Agreements for Petroleum Exploration and

34

Production which states:

3

"(a) In case of national emergency due to war or imminent
expectation of war or internal causes, the Goverrment
my requisition all or part of the production fram the
Area obtained hereunder and require the Operator to in-
crease such' production to the utmost possible maxdmum.
The Goverrment may also requisition the oil field it-
self, and, if necessary, related facilities, processing
p]ants and refineries, if any.

Ty

(b)..
(c)...
(d) In the event of any requisition as provided above, the
Goverment chall indemify in full EGPC and ESSO for
the period during which the requisition is maintained,
including (1) all dameges which result from such requi-
.sition, (2) full payment each month of the costs and
expenses of ES) as defined in Article V of this Agree-
ment and the reascnable export market value of ESR's
and EGPC's share of crude oil produced as provided in
paragraph (b) of Article V of this Agreement. However,
any damege resulting from enemy attack is not within
the meaning of this paragraph (d). Payment hereunder
shall be made to ESX in U.S. Dollars remittable
abroad."
As requisition, obviously, does not involve transfer of ownership rights
in property to the state, "their continued retention after the need has
passed will be an unlawful act..." 3° The Permanent Court of Arbitra-
tion held, for instance, in 1922 that not only was the United States
obligated to pay full compensation for usage of Norwegian owned ships
during the war but, as well, the U.S.A., had to pay "damages for unlawful
retention of title and use of the ships after all emergency ceased." 36

Similarly, if requisitioned property is subsequently sold to another

party, as was in the Bois v. Blum case3’ before the French Court of Cas-
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sation, the buyer does not acquire good title and is liable to the owner

in damages.
D. Confiscation.

The taking of property, effécted by the domestic léws of the .state,
without payment of due compehsation‘to the dispossessed, runs contrary
to international law and therefore constitutes an act of confiscation.

) [Tl
38 Acceptance of this view by Campbell, J. in The Rose Mary case renders
it open to cover the following categories of taking:
(i) nationalization of private property without
compensation payment to the dispossessed;
(ii) exprop;iation of private property without
compensation payment to the dispijfessed;
and
(ii1) requisitioning of private property without
compensation payment to the dispossessed.39
Payment of compensation or non payment thereof are therefore the divid-
ing lines between nationalization, expropriation and requisition, and

confiscation. 40

Confiscation as understood by Campbell, J. finds support in the works

of some writers, two of whom are Fawcett and Hecke. "Confiscation,
then," according to Fawcett, "is the taking of private property by the
state without payment of compensation to the divested power L 2
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is a contradiction to "the premises on which any legal system must rest,
in which private property is a part; it is a denial, in fact, of the

right of property."AZ

Hecke adds support in similar terms. "By
confiscation" as he defined the term, "is meant the taking of property
without adequate compensation, by whatever method it may be carried out

or cloaked.," %3

Again, as similarly stated by Fawcett, Hecke stated
that "nationalization, a word commonly used ... with regard to in-
dustrial takings, may be either confiscation or expropriation according

as compensation is or is not given." 44

Properly defined or described, the process of confiscation in fact
bears little resemblance to the view advanced by the likes of Campbell,
3., Fawcett and Hecke. Contrary to their view, confiscation of private
property in fact falls within the confines of lawful takings. While it
is true that confiscation involves the taking of privafte property, in
‘return for whidh the taking state pays no compensation, it is not ac—
curate to say that it covérs acts of nationaligation, expropriation and
requisition where no compensation is made. In nationalization, ex-
propriation and requisition céses, where a victim thereof receives
“=.little or no compensatioﬁ paymgnt?‘he is entitled, subject to his
relationship with the taking state, to.glaim for compensation or .the
balance of his full compensation entitlements if he is paid less than
the total value of his claim. Hence, reference‘to such cases as coﬁfis—

catory nationalization, confiscatory expropriation, confiscatory requi-

sition or confiscation must be construed in the aforementioned context
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and not be confused with confiscation.

Cénfiscation, pure and simple,'is an institution "familiar to most
legal systems" an§ which is exercised by police power in "punishing a
man, or a corporation, for a crime. In so far as this power is exer—
cised within the confines of a state over property in its effective con-
trol, taking by way of legal penalty may, as Groitus recognized, be just
as legitimate a method of expropriation as is taking by eminent domain.”
45 Not only is the right of each state to try and punish "aliens for
all infractions of its penal laws committed inside its territory" recog-
nized in international law but international law is said to impose an
international obligation on all states "to punish aliens for the crime

~

4, . -
of piracy on the high seas..."56, The process of confiscation may
therefore be pursued against property used or to be used in the commis-
sion of criminal activities within the territorial jurisdiction of each

state and against pirates on the high seas.

The Argonaut and the Jonas H. French claims case 47 pest exemplifies
the foregoing. - In that case, Canadian authorities seized boats and
seines belonging to two_ydgf_gaﬁed fishing vessels, the Argonaut and the
Jonas H. French. The seizures were effected because the boats and
seines were illegally used in fishiné within Canadian territorial
waters.., Subsequent to their seizure, a Canadian court ordered that the
boats and seines be confiscated by reason of their engagement in illegal
fishing within Canadian territorial jurisdiction. The British-American

-
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Claims Arbitral Tribumal, in rejecting the owhers' claim for indemnity,

N~
stated inter alia that:

"It is a universally recognized principle of international law
that a State has jurisdiction over ses-fishing within its ter-
ritarial waters, and is entitled to apply thereto its mumicipal
law, and to ﬁmﬁﬁf in respect thereof such prchibitions as it
may think fit." v
As seizure of the boats and seines, subsequented by their confiscation,
was exercised in pursuance of Canadian law, the owners did not incur a

compensable loss at intermational law.

~
-

Not only is; it inaccurate to say that a confiscatory act is contrary
to the requirements of international law but one should not venture as
far as to say, as did Fawcett, that confiscation "is a denial of the
right of property." Understood in the context just explained, confisca-
tion 1s a éenal process used by the state in suppressing certain
criminal aé;ivities so- that its citizens and foreign citizens in its
jurisdiction are’protected from being denied enjoyment of their rights.
For example, confiscation of implements used for stealing cars protects
the rights of car owners. It may be said, and rightly so, that confis-
cation is an exception to the rqu;rement of compensating a person

deprived of ownership or beneficial/é&ghts in his property.” 49

vz

E. ‘Unlawful Takings.

Lawful regimes of taking of property are distinguishable from those



that are categorized as unlawful or illegal. While lawful takings, as
has been’ discussed, are exereised subject to certain conditions' and
recognized at internatioﬁal law, unlanul takings on the other hand
arise out of a breach of a treaty or internationalized contractual
obligati;hs. Where a state, in entering into’ a treaty with another
state or an internationalized contractual agreement with a private for-
eign investor, surrenders its right to nationalize or expropriate the
foreigner's” investment but subsequently does so, it is said to have un-

lawfully taken the foreigner's property. The ChorZow Factory case”0

best illustrates unlawful takings arising out of a2 breach of a state's

‘treaty obligations. In unlawful takings arising out of a breach of a

state’s internationalized contractual obligations, however, any such
taking is visited on a private foreign investor .if it is not legally ef-
fective under the host state's law. If, on the other hand, a taking,
though in breach of a state's contractual obligations, is pursued in
satisfaction of an effective piece of legislation, it is a wrongful yet
lawful taking. No where is this more evident than in BP Petroleum v, The
Libyan Arab ﬂ%ipubliCSI and the other arbitral awards referred to and

analyzed in Chapters 5 and 6.

Differences between lawful and unlawful takings may be further deter-
mined in their available remedies. Except for confiscation of property,
the state in exercising its sovereign power to nationalize or requisi-

tion property is required at international law to honor its correspond-
"

ing obligation of compensating victims of such takings. Nationalization
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and requisition, "as...exercise of territorial competence™ are therefore

"lawful, but the compensatiograle makas" ‘their "legality conditional."

52 as remedy for his losses a victim of such takings who receives no or

-

little compensation may file a claim for compensation payment.

-

The victim of an .unlawful taking is entitled to claim for specific

performance or restitutio in integrum. Although "specific performance

normally is not afforded against a State in the national éphere,"53 its
availability as a remedy lies in the good faith observance by the state

of its obligations under the agreement entered into with thé\foreign in-

vestor. Schwebel makes this point in the fol‘lowing words:

"Good faith observance of international contracts imports per—
formance of the terms of the contract by both parties. Where
there is a breach of contract, the remedy to repair it may be
( . specific performance - especially where it is the only remedy
o which can repair it effectively. If a state, as is sametimes
the case, lacks the capacity to pey the damges it would be
obliged to pay were monetary campensation required, it mey be
said that pood_faith requires the contract to be performed ot
specifically,” e « :

. N BN
Restitutio in inteprum as another available remedy, at international
r

law, for }victim of an unléwful taking finds justification in the Chor-
zow Factory caseyof 1928. It was in that case thet the Permanent Court
of International Justice in pursuing to define principles £from which

reparations to victims of the Polish takings be determined, referred to

restitutio in integrum in the following language:

’
2

"The essential principle contained'in the actual notion of an

illegal act.~ a principle which seems to be'estahlished by in-

termational practice and imparticular by the decisions of ar-

. bitral tribunals - is that reperation must, as far as possible,
Pea
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_wipe out ali the consequences of the illegal act and probabil-
.ity, have exdisted if that act hed not been committed. Restitu-
tion in kind, or if this is not possible, payment of a sun cor-

5 responding to the value which a.restitution in kind would bear:
the award, if need be, of damges for loss sustained which
would not be covered by restitution in kind or payment in place
of it ~ such are the principles which should serve to determine
the amount of ganper&xtion due far an act contrary to interrs—
tional law," :

Although generally accepted as remedies open to victims of unlawful

takings, '"there is no explicit support for the proposition that specific

performance, and even less so restitutio in inteerum, are remedies of
LY

public international law available at - the option of a party suffering a
wrongful breach by a co-contracting party." 56 Specific performance is
not to be construed as requiring the party in breach to specifically
perform its obligatibns so breached, raghér it entails a'duty on the
party in breacﬁ'to pay damages.s7 SE?ilérly, the notion "of restitutio

in integrum has been emploved merely as a vehicle for establishing the

amount of damages." 58

.%his chapter demonstrates clearly that takeover of property may be ef-
fected lawfully (nationaliéation,requiiition or confiscation) or unlaw-
fully (unlawful taking) by & state. From our analysis of the different
forms of takeover o% property, it is obvious that each category of
taking carries therewith diffeient legal consequences which shduld not
be confused with that of others. It is also obvious from our analysis
that, legally and ecénomically speaking, nationalization and expropria-
tion cannot and should not be treated as distinct concepts of takeover
of property with different legal consequences. To accept them as dis-
- tinct from each other is to expose private foreign investors_to greater
investment risks. So much so that, developing economies would become

less viable for such investors to invest in. At the root of the defini-

-
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tion problem is the £§§ue of compensation. Generally, Eastern Bloc and
dévclpping states argue that little or- no compensation should be paid.
Conversly, private foreign investors and their home states argue that
adequate cqppensation should be paid. What is obvious frém our analysis
of the definitional dilemma is that nationalization or .expropriation of

private foreign property must be satisfier by compensation payment that

" allows for the peaceful co-existence of all states and the continuing

free flow of capital and technology. The primary objective of this work
is to identify a compensationframework that satisfies the said fune-
tapns. In so doing, we shall restrict our study to nationalization or

expropriation type takeovers,
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Chapter 3 : TREATIES. %

A private foreign investor finds his inQestment in legal relation with

+ two states, his home state and the state wherein hisﬂinvestment is lo-
cated to do business. In His relétionship with the host state, a for-
eign‘investor is granted righfs“to conduct his business activiti;s so as
to generate profit for himself on one hand and to help develop the host
state's economy on the other. As well, private foreign investment has
an important role in the economic development of its home state. In or—
der that the interests and rights of the foreign investor and interests
of the home state are safeguarded against abuse by the host state, legal
frameworks for treatment and protection of foreign investment hfve been
concluded multilaterally, bilaterally # between private investors and
their host states. As many private foreign in#estors have been and will

continue to be subjected to takeover bids by their host states, mahy

such legal agreements contain general guidelines from which issues of

compensation payment are .o be settled.

A. Multilateral Agreements and Arrangements.

Several attempts were undertaken after the second World War in nego-
tiating a multilateral treaty for treatment and protection of private

foreign investment. Most, however, never materialized into legally

effective agreements. Their failure owes much to their being construed
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‘
either as pro private foreign investment or as pro capital importing

states. Where an attempt is generous in upholding and protecting the

rights and interests of private foreign investors, it easily attracts
the support of capital exporting states while at the same time rendering.
itself unattractive to acceptance by capitgl”importing states. Alterna-
tively, where an attempt provides no substantive proteétion of-private
foreign investment, it fails to gain the support of capital exporting
states while opening itself to the backing of developing states., Those

negotiated attempts that failed to mature into effective legal instru-

ments easily fall into one of the said categories.

On March 24, 1948 the Charter of the International Trade Organization
was signed in Havénna, Cuba. The Chprter, in Articles 8 to 15, adopted
certain general rules for "the treatment and protection of foreign in-
vestment in the contracting parties". For example, in Artiecle 11
(1)(b), <capital importing states ‘are precluded ffom pursuing
"unreasonable and anustifiable action injurious to_the rights and in-
terests of foreign investors'. Article 12(2)(aj(ii) obligates capital
importing states to "g;Le due.regard to the desirability of avoiding
discrimination as between investments". Yet with protection of foreign
investment under the Charter subject to several qualifications and ex-
ceptions, and the obligation of capital importing states dependent on
construction of genefal terms as 'reasonable', 'just', ‘appropriate',

1

'unreasonable' and 'unjustifiable', the Charter was viewed as granting

no substantive protection for foreign investment. 2 Consequently, it



suffered by not attracting the needed suppoft of the U.S.A.

Although clearer and more elaborate than the Charter, the Economic
Agreement o£ Bogota of May 2, 1948 was just as disastrous. 3 Article 25
of the Agreement recognizes the Fight of each state to expropriate for-
eign iroperty if any such taking is non discriminatory and is followed

+
by compensation payment based on the traditional standard of prompt,
adequate and effective. But subjection of foreign capital to national
law by Article 24 renders the requirements of Article 25 and other
protective measures under the.Agreement meaningless for the foreign in-
vestor and his home stéte. Equal treatment and protection of caﬁital,
foreign and domestic, under the domestic law of‘the host state by virtue
of Article 24 leaves foreign investors at the mercy of their host
states. Depending on the treatment and protection standards available-
in their national law, foreign investors maylfind their investments sub-
jected to standards below minimum international law standards. For these

&
reasons, the Bogota Agreement failed to mature into a legally effective

multilateral treaty.

Two other subsequent attempts, the 1949 draft International Codé of
Fair Treatment for Foreign Investments that was drafged by the Interna-
tioﬁél Chamber of Commerce and the 1957 draft Interﬁational Convention
for the Mutual Protection of Private Property Rights in Foreign

Countries that was drafted by the German Society to Advance the Protec-

tion of Foreign Investmggts, failed as well. 4 Article § of the 1957
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Draft Convention provides that:

- ™o y shall take nessures against nationals of another
Party/to deprive them directly ar indirectly of their property
under due process of law and provided that such measures

not discriminatory or contrary to undertakings given by

at Party and are accompanied by the payment of just and ef-
tive compensation. Adequate provision shall have been made

X or prior to the time of deprivation for the prompt deter-

mmat.lon and payment of such compensatien, which shall repre- X

dent the genuine value of the property affected, be made in

erable form and be paid without undue delay. "

LY

Clearly, the Article is not restricted to actual taking of property
through nationalization, expropriation or requisition as is apparentf
from its reference to direct or indirect deprivation of foreign
property. { Hence, state regulation of property .in the sense of it being
heavily tdxed, which results in its indirect deprivz{tion félls within
the boundg of Article 3. This is an example, a;nong others, of why tﬂe
1957 Dyaft Convention fell into disfavour with the capital importing
statgs. Like it, the 1949 drafted Internati_onal Code of Fair Treatment -
. oreign Investments, was dismissed by capital importing states as
beiné_{nore protective of rights and interests of foreign investors while
providing little substantive consid:eration to those of developing
states.
S

The foregoing failed attempts did not kill o;her su-ggestions from
emerging. These suggestions were motivated by the same need on both
sides, capital export:@ng and capital importing states, that motivated
the foregoing attempts. Dictated by their interests, l;oth parties saw

; .

the need to attract and protect foreign investment. The message from

. -
14
fi

Ve
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the two 1948, the 1949 and the 1957 attempts is loud and clear. Accept-
ance of an agreement can only be negotiated if a proposed agreement is
not substantively one-sided. The speech, delivered in the meeting of

the Economic Commission for Asia and the Far East in Malaysia on March
—

3, 1958, by the Prime Minister of Malaysia proposed for adoption of such

an agreement. He stated:

"I am aware that meny countries represented.here already attach
importance to creating the right conditions to attract such
private capital and this subject has been discussed on many oc-—
casions sponsored by this Economic Combssion. His Majesty's
- Govermment in this country has certainly always made its stand
clear on this subject, but I wonder whether we should not all
go further than these individual statements and purely national

I wonder whether it should not be a powerful incentive to the
attraction of private capital to Asia of those countries, which
decided as a matter of public policy that they wished to at-
tract such capital, were to came together through chammels
provided by the United Nations econcmic organizations such as
this, and were to draw up, in consultation with representatives
of potential lender countries, an Intermational Charter by
which they would agree to regulate their treamment of foreign
private capital. I will not attempt to elaborate this rorning
the details of such a Charter. As I see it, it would have the
object of assuring potential lerders that their just rights and
interests would be fully respected and protecteds it mght also
indicate to them the part they would be expected to play in
pranoting the development of both the human and natural
resources in the receiving country; and last, but by no means
least, it would remove ame fears that private foreign invest-
ment interfere with the sovereignty and true national interests

. Of the receiving country. Such a Charter would, of Tourse, be a
purely voluntary one open to signature by any country inter-
ested in pramoting the international flow of private capital.
But I should hope that our neighboring countries in South East
Asia in particular would be willing to take a lead in this mat-
ter. For as I have said before: we and our neighbors in South
East Asia have so many cammon problems that if we are to
progress we must work together ever more closely — perhaps
through the aegis of same special committee or working party
established by this Combssion.

Butif,asIbelievetobethecase,ueneedmrecapital
%



both public and private, I cannot help but thifnk that if some

Charter such as that which I have suggested could be drawn up,

it would constitute 2 powerful inducement to private enterprise

in other countries of the world to lend to those less mam%qxﬁ

countries which they know had pﬂﬂ;d@'SMEn:ﬂxﬂ to it." '
Capital exporting states, for example the United Kingdom, had a Par-
liamentary Report published on the issuve, also recognized "a substangtial
and growing ... need for a code which would be mutually advantageous to

both borrowers and lenders to be embodied in a mutual agreement." 6

It was in 1959 that another ‘serious attempt at negotiating such an
agreement was pursued. The attempt was led by Dr. Abs of West Germany
and Lord Shawcross of Great Britain. Their efforts led to formulation
of the Abs-Shawc¥®oss Draft Convention on Investment Abroad. 7 On the -
question of compensation, Article 3 of the Draft Convention requires
satisfaction of the tradltlonal standard of prompt adequate and effec-
tive for etproprlatlon of private property. Like all previous un-
successful négotiated attempts, the Abs-Shawcross Draft Convention makes
no specific mention of nationglization of property and obligations aris-
ing therefrom. The words of Article 3 of the Abs-Shawcross Draft Con-
vention, drafted in identical language as Article 3 of the 1957 Draft
Convention, would have simil;r, if not identical construction. Con-
sequently, the notion of direct deprivation of property must cover acts
of nationalization as well a; those of exproprlatzon and requisition.
Covered as well are indirect measures of deprivation- of foreign owned
property, like loss of property through regulatory means, sometimes

referred to as creeping nationalization or creeping expropriation and
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losses incurred due to currency devaluation because of a state's
monetary reform laws. Ié is obvioug as to whose interests and rights
Article 3 6£-the-Abs—Shawcross Draft Convention, like the 1949 draft In-
ternational Code of Fair Treatment of Foreign Investments and Article 3-
of the 1957 drafr International Conéention for the Mutual Protection of
Private Property Rights in Foreign. Countris, is most protective of. In
attempting to overly protect the interests and rights of foreign inves-
tors, the Abs-Shawcross Draft Convention, like its two predecessors, has
had to overly compromise the rights of capital receiviﬁg states. For
example, a state's adopticn of ‘new monetary reform measures which result
in devaluation of its currency is a sovereign right of alli states. Per-
sons, nationals and foreigne;s, who fall victim to such laws do not in-
éur a compensable loss at international law.. Article 3, however, at-
gempts to reverse the situétidn by maki?g such losses compensable. As a
result of it being heavily protective of fereign investors' rights and
interésts, the Abs-Shawcross attempt failed to attract the-éignature of
8 : -

developing states. s

o

Failure to conclude a global treaty,'accepﬁable by borrowing and lend-
ing states, affirms'the present internatioéal position on what the ac-
ceptable standard'Of‘compensation is. All post World War Two negotiated
attempﬁs show where the two sides to the private foreign investment
broblem and compensation issues arising therefrom Stand. For capital

exporting states, the traditional.compensatory standard is the only ac-

ceptable standard. To subject the traditional standard to domestic law

’



as was the case in the Bogota Agreement is unacceptable. For capital

importing states, however, compensation based on the traditional stand-

ard is unrealistic and therefore unacceptable. These conflicting stands
. ) {

by both sides on the compensation issue and other issues relating to

treatment ‘and protection of private foreign investment make it difficult
: T, .

for the two sides to negotiate a mutualiy'atCQPtable agreement. Con-
. LW
. . . y', B

sequently, states that share similar or ‘identical economic or regional

interests find it easier and more meaningful to conclude agreements with

those they can find common ground. .

The Organization for Economic Coéperation and Development (OECDi,
whose membersﬁip is predominantly developed capitalist states, accepts
protgction of private foreign investment as one of its great concerns.
Béing capital, exporting states, members of OECD are primarily coﬁcerned
about protection of ‘the rights and interests of private foreign inves-
tors, not tﬁe interests of capital importing states. On the-question of
compensation for nationalized private foreign investment, OECD's stand
is clear. Members of the Organization accept and subject themselves to
the requirement that nationalization of foreign investment may only be
pursued upon satisfaction of five conditions, one of which is payment of
prompt, adequate amd effective compensation. Article 3 of OECD's Draft
Convention on the Protection of Foreign Property of July, 1962 requires
payment of an amount calculated from the traditional s;andard o? compen-
sation as satisfying a nationalizing states obligatioﬁ to caapensate un-

9

der international law. The words of the Article read in the

g3



followingf

"No Hufy shall take any m&munx;demiwﬁé,xﬁraxlycm in-
. directly, of his property a national of another Party unless
3.« the following conditions are complied with:

(i) The measures are taken in ﬂm:pmﬂicjnt@istﬁmd
under due process of law;

(i1)  The measures are not discriminatery or contrary
to any undertalding which the former Party may have _—
given; and -t

(iii) The measwres are accqmpaﬁied by provisions for the
payment of just compensation. Such’ tompensation -
shall represent the gemuine value of the property
. affected, shall be paid without undue delay, and
shall be transferable to the extenf necessary Yo
make it effective for the national entitled thereto."

Although the Draft Convention was subsequently modified, the modified
version of 1967”espduses the same compensatory requirement, using iden-

tical language, in Article 3. 10

If there is uncertainty regarding Ar- .
ticle 3's adoption of a specific compensation standard, clarification
provided by OECD to the Article indicate clearly the adoption of prompt,
adequate and gffective compensation, 11 as is only too obvious, Article
3 of the OECD Draft Conventions bears almost identical substance to Ar-
ticle 3tof the 1957 draft International Convention for the Mutual
Protection of Private Property Rights in Foreign Countries and Article 3
of the Abs-Shawcross Draft Convention. If there is any differeﬁce in
their -substance, it is the fact that OECD, in its notes and comments to
Article 3 of its Draft Conventions, provides a restrictive construction

of indirect deprivation of property to "any measures taken with the in-

tent of wrongfully depriving the national concerned of the substance of
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his rights and resulting in such loss (e.g. prohibiting ghe national to
sell'his property or forcing him to do so at a fraction of the fair
market price)." 12 Since indirect deprivation of property in Article 3
of the two preceding Draf:t Conventions had not been so qualified by
their drafters, the notion of indirect deprivation in those cohventions
is susceptible of a broader import. In any event, lik; the previous at-
-tempts, impl}ed recogniticn cf the sovereign right of each state to na-
tichalize foreign investment by Article 3 of the Draft Convention of
1962 and the modified Draft Convention of 1967 would be meaningless té a
developing state as the right is as stated, supra, conditionel on five
counts. A developing state would construe Artich 3 as an attempt to
choke it from exercising iﬁs sovere%én right of nationalization. Its
(Article 3's) legalleffect. however, extends to members of OQECD and is.

limited to that membership.

A different legal framework for treatment of investments is found in
the American Convention on Human Rights of November 22, 1969, signed by
Chile, Columbia, Costa Rica, Ei Salvador, Ecuador, Guatemala, Honduras,
Nicaragua, Panama, Paraguay, Uruguay and Venezuela. 13 Where his
property is nationalized by/the state, a divested owner is entitled, to

receipt of compensation under Article 21(2). Article 21(2) provides

that:

"No one shall be deprived of his property except upon peyment
of just compensation, for reasams of public utility or social
interest, and in the cases and accroding to the forms estab-
lished by law”.
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And as ever erson is "equal before the* law" and every person is
Yy p

"entitled, without discrimination, to equal protection of the law" under

Article 24, it follows that payment of just compensation is based on the

nationalizing states domestic law. Adoption of the Calvo doctrine of
equality into the Convention is not unexpected as the standard has taken
root in the jurisprudence of the region to which parties to the agree-

ment belong. A private foreign investor whose home state is not a party

to the Convention and whose property is nationalized by a party thereto-

is, however, not covered thereunder. Payment he receives as compensa- ’

tion for his loss depends on his legal ‘relation with the nationalizing

state.

»

. ~ .
A subregional group, made up of states that are parties to the Car-

tegna Agreement of May 22, 1969 on Andean integration espouse the same

14

legal framework. While fully aware of the important role "foreign

15

capital and technology can play" in developing their economy, Andean

member states, by virtue of Article 50 of the Andean Foreign Investment

Code, call for subjection of foreign capital to treatment no less or no
-~
more favorable than that accorded national investors. The words of Ar-

N .

ticle 50 provides support for Calvo in the following: .

"ember Cowntries shall not grent to foreign investors any
treatment more favourable than that granted to naticnal inves-
tors.”

Equality of treatment makes compensation for nationalized private for-,

eign investment dependent on the applicable standard of compensation as
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determined by the taking state's domestic law. Whilé adoption of theh
Célvo standaré of equality i; not rejection of compensation based on the
traditional compensaqion-standard, it does not guarantee making of such
paymeﬁt. The equality principle leaves foreign investor;‘at the mercy
of thei{? host state and giéen sthe. capital capacity of Andean states,

compensation for nationali;éd‘property would more likely than not fall

short of the traditional standard of compensation.

Clearly visible in this diﬁqusaion on multilateral agreements are cer-
: ] .
tain observations. As afo}émentioned, where a negotiated instrument is
substantively one-sided, either in favor of foreign investment or inter-
ests of capital importing states, it succeeds in attracting support from
the side it is most generous to but fails to attract the same from the
L
other. Of the issues most*difficult to negotiate, compensation for

taking of foreign property has been and. will continue to be one at the

multilateral level. While both sides agree that compensation be paid to

one whose investment 1is nationalizgd, an agreement on what the ap-
plicable standafd from which payment is calculated has been and con-
tinues to be the basis for disagreement. Developed capitalist states
have shown in multilateral negotiations that they will not compromise
, v

the traditional compensatory standard for one that is lower. For ex-
ample, Article 25 of the Bogota Agreement of May 2, 1948 called for pay-
ment of prompt, adequate and effective compensation but subjection of
Article 25 to national law by Article 24 renderecd the traditional stand-
ard under Article 25 meaningless. Conséquently, the Bogota Agreement.
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failed to get the full support of developed capltallst states. Failure

pLS

to conclude a multilateral agreement betueen the 51de;7to the 1nvestment
problem has led to conclusion of agreements between states that agree on
the same standards of protection and treatment accorded foreign inves-
tors. Hence, it is no;: surprising to see that for OECD members, compen-
sation for nationalized foreign investment is to be followed by payment
based on the standard of prompt, adequaté and effective while Andean
members agree among themselves that compensaticn for nationalization is

an issue of naticnal jurisdiction.

The observations made .by the United States State Department in 1957
and again in 1959 riri'g true even in present international conditions.
Not contrary to our own observations, the U.S. Stdte Department stated

back then that:

"The experience of the Department of State over many years has
convinced us that the bilateral treaty of friendship, commerce,
and navigation offers the most .practical means of affording
treaty protection to American investers abroad. Multilateral
negotiations have been found to produce wnsatisfactory results,
and the reasons are not difficult to perceive. There are great
variances among nations as to the degree to which they are
prepared to bind themselves legally to accord fair treatment,
even among those which in fact accord fair treatment in prac-
tice. Some countries with federal constitutions, including
Australia, Canada, and the United States, have special problems
-which limit the commitments they can undertake. Efforts at
general uniform arrangements tend to bresk down over the dif-
ferences among individual countries and their varying legal
systems and econcmies. Consequently, bilateral negotiations,
during which adjustments can be made to take care of irdividual
differencés, may be expected to produce the best results as far
as United States interests are concerned..

We have came to these conclusions after three mejor multi-
lateral attempts to provide a uniform system of protection for
&
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international investment. Each resulted in failure. In 1929,
an international conference met at Geneva under League of Ne-
tions auspices, to cansider a carefully prepared draft conven—
tion on the treatment-of foreigners and foreign enterprises.
Because of the reservations each countxy felt obliged to at-
tach, the effectiveness of the proposed convention was so
reduced that the project was abardoned. A second attenpt was
the section on econanic development in the abortive ITO
Charter, which, in order to accammdate the varying views of
participating countries, equivecated on certain fundamental
principles, including the standard of compensation in case of
the expropriation of property. .

. Differences between legal svstems, between national policies
and differences as to economic interests created in each case
insuperable obstacles to the establishment of uniform prin-
ciples applicable to each of the many countries concerned. Ex-
perience over the past few years in the U.N. with resolutions
designed to encourage private irwestment, which have stimilated
strong reactions ag any forthright declaration of prin-
ciple, further indi % fumhty of .multilateral efforts
under present COﬂdlth S.

What is evident from our observarions and substantiated by those of
the U.S. State Department is that, given the varying degrees of respect
~ : - \\ X L]
for private property, given the different compensation standards that
flow from the varying degrees of respect for private property, and given
the different economic, political and legal systems prevalent in the in-
ternational community, it has been impossible and it would have been un-
realistic for the capitai importing and capital exporting states to
adopt one of the different standards as being of universal international
law applmatlon Emerging from what appears to be a chaotic situation
is the onlv available and practical solutlon to the .problem. That is,
if there is a compensation framework that can:

a) transcend the differences of states;

" b) maintain the peaceful coexistance of all states;
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c) guarantee and maintain.the sovereign right of a state
to be diffe;ent from other Statéé if it so chooses; and
d); guarantee the free movement of capital and technology,
it can only.be~a neutral compensation framework that is based on neutral

principles of law. And as we shall see in Chapter 5 and more so in

.Chapter 6, such a compensation framework has already assumed universal
]

prominence in the ‘practice of states.

B. Bilateral Agoreements. -

' -

<

While conclusion of a multilateral.investment treaty between developed
cépi:aiis:? ceveloping and socialist states was fruitless in all nego-
tiéte& étteﬁpts, the same is not true of bilateral investment treaties.
On é;bilaﬁéral basis, developed capitalist, some developing and a few

sociglist states have been able to achieve, at least in form, what thev

failed to conclude multilat@rally,: The fact that well over two hundred

bilagé?EI"Inxestment,treatieszﬁére concluded between 1960 and 1984, seen
%n investment treaty series. and the investment laws of the world

eries of the International Centre for Settlecment of Investment Disputes
!

KICSID), attests to the willingness of states to enter into bilateral
I :

égréements concerning promotion and protection of investments. States
N e
e terzﬁg/ﬁ to such agreements have also been able to negotiate a stand-
ard from which compensation for nationalization is to be determined and

.

which is binding on the parties.
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The treaty practice of developed capitalist states shows where they
stand the compensation for nationalization issue. Bilateral invest-
ment tre _ies concluded between these states will most likely thaﬁ not
adopt Eﬁe standard of prompt, adequate and effeétive. For instance, the
bilateral treaties of friendship, commerce and navigation concluded be-
tween the U.S.A. and other developed capitalist states, example with

West Germany and Japan, refer to the traditional standard as basis for

17

.-

makingf compensation payment. Another such agreement between the

U.S.A. and Czechoslovakia, tefore it turned socialist, required payment

tt 18-

of "adequate and effective compensation Although Socialist

states have strongly advocated the -position that there is ne interna-
tional law requirement to pay compensation fot_ nationalized private
property, some have enteréd inte bilateral treaty arrangements calling
for compensation payment. The treaty practice and domestic law of some
developing states, on the other hand, show that while some developing
states reject the traditional compensation standard others 81“? support

thereto. A look at the treaty series and the investment laws at the

world series of ICSID helps to substantiate the foregoing observations.

.

West Germany was able, from 1960 to 1984, to conclude over thirty

bilateral investment treaties of which most were with developing states,
In its concluded treaty with Malaysia in 1960, both contracting parties

accepted the obligation to pay compensation in these general terms:

H : .
"The investments of nationals or campanies of either Contract-

i0t
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ing Party in the territary of the other Contracting Party shall
not be expropriated except for a public purpose, nor shell they
be expropriated without prampt, adequate and effective compen-
sation which shall be freely transferable between the ter-
ritories of the two Contracting Parties. The legality of any
swh expropriation and the~ quantum of compensation shall be
subject to review by due process of law in the territory of the
Contracting %arty in which the investment has been ex-
propriated.” L

One sees in another investment treaty between West Germany and Tanzania,

concluded in 1965, the adoption of the same standard for calculating

. . b3
compensation. 20 yhile not specifically imposing the obligation to pay

prompt, adequate and effective compensation, the treaty implies clearly

in Article 3(2) that the traditional standard of compensgation is to be

[ N

satisfied, using these words:

"Investments by nationals or campanies of either Contracting
Party shall not be expropriated in the territery of the other
Contracting Party except for the public benefit and against
compensation. Such compensation shall represent the equivalent
of the investment expropriated; it shall be actually
realisable, freely transferable, and shall be made without
. delay. Provision shall have been made in an appropriate manner
. at or prior to the time of expropriation for the determination
N and the giving of such compensation. The legality of any such
. expropriation and the amount of compensation and the time
during which it should be paid shell be subject to review by
due process of law."

The same standard, described in identical lgxguage, is found_ in the
.treaty of 1971 betv':een West Germ-'a-n'y and Mauritius. 2! Two other ex-
amples of treaty adoption of the prompt, adequate and effective standard-
between West Germany and other states are the tréaty' of 1977 with Syria
22 and the one concluded with Papua New Guinea in 1980. 23 Article 4(2)

of the West Germany-Syria agreement has implied adoption of the standard

which is apparent in these words:

(



"Tnvestments by nationals or campanies of either Contracting
Party shall not be expropriated in the territery of the other
Contracting Party except for the public interest and aggifist
comensation. Such compensation shall be equivalent to the
value of the investment expropriated; it shall be actually
realisable, freely transferable and shall be made” without
delay. Provision shall have been made in an appropriate menner
at or prior to the time of expropriation for the determination
and giving of such compensation. The legality of any such can-
pensation and the amount of compensation shall be subject to
review by due process of law in the country where the invest-
ment hes been made.””

While express adoption of prompt, adequate and effective appears in Ar-

ricle 4{2) of the agreement with Papua New Guinea in these words:

"Investments by nationals or companies of either Contracting
Party shall not be expropriated, naticnalised or subjected to
_any other measure the effects of which is tantamount to ex-
propriation or nationalization in the territory of the other
Contracting Party except for the public benefit and against
compensation. Such compensation shall be equivalent to the
value of the investment expropriated immediately before the
date the expropriation or nationalisation was publicly an—
nounced. The compensation shall be paid without delay and shall
carry the usual bank interest until the time of payment; it
shall be actually realisable and freely transferable. Provisicn
shall -have been made in an appropriate mamner at or prior to
the time of nationalization, expropriation or comparable
measure for the determination and payment of such compensation.
The legality of any such expropriation, nationalization, or
comparable measure and the amount of compensation stﬁl'l‘be sub-
~ ject to review by due process of law."

Although adoption -of the traditional stapdard promotes the security of
its national investors in states with which it has entered into
treaties, Welst Germany's domestic law requires compensation to be calcu-
lated "in a just balancing of the interests of the community, and the
24

parties”. West German treaty practice is therefore not repre-

sentative of its actuzl position in the compengation issue, A state,
g 3

{

- k-]
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party to a treaty with West Germany, that nationalizes German owned in-
vestments may use the conflicting positions of West_Germany's}treaty
practice and domestic law in its effort teo négotiate.payments below the
traditional standard if West Germany insists that the amount to %é paid
is the market value of each ﬁationalized-investment. Unlike West Ger-
many, however, éhe treaty practice of other developed capitalist states

runs consistent with their domestic law. . o

Like West Germany, the United Kingdom was able to negotiate acceptance
of the traditional compensation standard with other states. The invest-

ment treaty between the United kiﬁgdom and South Korea of 1976 for the
~

promotion and protection of investments, for instance, specificall))'
requires, in Article 5(1), the calculation of compensation based on the

traditional standard in these words: \

Y

"Investments of nationals or companies of either Contracting
Party shall not be nationalized, expropriated or subjected to
measures having effect equivalent to nationalizaticn or ex—
propriation (hereinafter referred to as "expropriation™) in the
¢ territory of the other Contracting Party esccept for a public
purpose related to the internal needs of that Party and against
pramt, adequate and effective compensation. Such compensation
. shall amount to the market value of the investment expropriated
irmediately before the expropriaticn or impending expropriation
became public knowledge, shall incle interest until the date
of payment, shall be made without delay, be effectively .
realisable and be freely transferable. The naticnal or company
affected shall have a2 right, under the law of the Contracting
Party meking the expropriation, to prampt review, by a judicial
or other independent authority of that Party, of his or its
case ard of the valuation of his or ils investment % accord-
ance with the principles set out in this paragraph.”

‘Except for a few treaties which either have implied adoption of the

x
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standard of prompt, adequate and effective or adoption of anothe. and-

ard, most treaties to which the United Kingdom "is.a contrdcting party

contain express provisions requiring usage of the tradi iﬂél standard

e
-

as basis for se{ztisfyirfg ‘the obligation to pay compensation for

nationalization.. 2_6' The few exceptions, for example, Article 4(1) of

the U.K.-Romania treaty of 1976 have these words:

"The investments of capital of investors of either Contracting
. Party shall not be nationalized, expropriated or subjected to
measuges equivalent to nationalization or expropriation
(hereinafter refeérred to as "expropriatien”) in the territory
of the other Contracting Party except in the public interest,
under due processyof law and against compensation. Such compen-
sationt shall amount to the value of the capital on the date of
wxpropriation, shall be effectively realized, be freely trans-
ferable and made without delay. Not later than the date of ex-
propriation, a procedure shall be established to determine the
amwount and method of payment of compensation. Upon the request
of the investor affected, the amount of compensation shall be
subject to review under due process of law, in accordance with
the principles set out in this paragraph, by a competent
tribunal acting judicially in the country in which the invest-
ment has been made. The compensation once finally established
shall incur interest for the period of any undue delay in
making payment.'
\ _

Obviously, Article 4(1), csuora',‘ speaks . of a different compensation
standard, not that of prompt, adequate and effective. While it is ap-
parent that tfie contracting parties require payment of compensation to
be prompt, and effective, the fact that they agree to have the amount to
be paid determined pursuant to the taking state's law and procedure
makes the compensation frameworic under .the agx"eement different. Article

5(1) of the U.K.-Indonesia treaty of 1976 states on the other hand that:

-

"Investments of nationals or compardes of either Contracting
Party shall not be nationalized, expropriated or subjected to
measures having effect equivalent to nationalization or ex-
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propriation (hereinafter referred to as “expropriation™) in the
territory of the other Contracting Party except for a2 public
purpose related - to the intermal needs of the expropriating
Party and against compensation. Such compensaticon shall amount
. to the merket value of the investment expropriated immediately
before the expropriation ..., shall be made without undue
delay, shall be effectively realisable and shall be freely
transferable. Appropriate provision shall be made for the
determination and payment of such campensation. The legality of
any expropriation and the amount and method of pavment of com
pensation shall be subject to review by due process of law."

Speaking clearly for themselves, the words of Article 5(1) speak of no

other standard but that of prompt, adequate and effective. J
'

Bilateral investment treaties, entered into by other 'developed
'capitalist states, not unlike the U.K. and West German practice, also
provide express or implied acceptance of prompt, adequate and effective

as the compensation standard. The Denmark-Indonesia agreement of 1963

27 .
< expressly provides that:

"(1) Neither Contracting Party shall take measures of ex-
propriation or of naticnalization or any other measures the ef-
fect of which, either directly or indirectly, is to dispossess
nationals or corporations of the other Contracting Parfy of
their investments, except for the public benefit and against
compensation, and not being contrary to exdisting obligations,
The legality of such expropriation, naticnaliz:tion or measures
as aforesaid shall be subject to review by due process of law,

(2) If either Contracting Party expropriates or naticnalizes
investments of nationals or corporations of the nther Contract-
ing Party, or if it takes any other measures the effect of
which, either directly or indirectly, is to dispossess such na-
tionals or corperations of their investments, it shall provide
prampt payment of effective and adequate compensatiaon.

(3) Such compensation shall represent the camercial value of
the investments at the time of expropriation, nationalizztion
or at the time of taldng any other measures as aforesaid; it
ghall be actually realisable ad freely transferable, and shall
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be made without undue delay. Provision shall have been made in
an appropriate menner at or prior to the time of expropriation, .
naticnalisation ar the taking of such other measures as
aforesaid for detemmination and payment of such compensation.”

Specific espousal of the same standard, in identical language, appears

in Article 4 of the treaty between Norway and Indonesia. 28'Simi1arly

the Singapore-Switzerland treaty of 1973 expressly requires that:

"Neither Contracting Party shall take any measure of expropria-
ton, nationalization or dispossession, either directly or in-
directly, against the investments of nationals or companies of
the other Contracting Party inless the measures are taken in
the public interest or unless they are authorised by an Act of
Parliament in force at the time of approval of the investment,
as the case may be, on a non discriminatorv besis, and under
due process of law provided that effective and adequate compen—
sation is made therefor. Such compensation shall be paid

without undue delay to the person enti%ed thereto and shall be
freely convertible and transferable." < ‘

Express acceptance of the standard is also found in the U.S.A.-Senegal

30, U.S.A.-Haiti 3l and U.S.A.-Zaire 32 treaties. Article 3 of all

three agreements, using almost identical language, require payment of
prompt, adequate and effective compensation. For example, in the U.S.A.-

Senegal agreement the parties agree that:

" 1. No investment or any part of an investment of a national
or 2 company of either Party shall be expropriated or national-
ized by the other Party or subjected to any other measure or
series of measures, direct or indirect, tantamount to ex-
propriation, ... unless the expropriation:

(a) is done for a public purpose;

(b) is accomplished under due process of lah

(c) is not discriminatory;

(d) does not violate any specific provision on contrac-

tual stability or any specific provision expropriation

contzined in an companyany conzerned and the Party

making the expropriation; and
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(e) 1is accarwued by prompt, adequate and effective
compensatim.

tion shall be equivalent to the fair market value of
the eybropriated investment. The calculation of such compensa—
tios shall not reflect any reduction in such fair market value
due to either prior public notice or announcement of the ex—
propriatary action, or the ccourrence of the events that con-
stituted or resulted in the expropriatory action. Such Zompen—
sation shall be paid without delay, shall be effectively
realisable, shall bear current interest from the date of the
expropriation at a comercially reasonable rate, and shall be
freely twansferable at the prevaﬂ_mg market rate of exchange -
on the date of expropriation.’

/
f Implied acceptance of the standard is found in Article 4 of the Italy-
¢ Malta treaty of 1967 which states that:
"Investments by nationals and companies of either of the two
Contracting Parties in the territory of the -other Contracting
Party, and all related profits, may not be expropriated except
in the public interest and only against peyment of indemmity
equal to the value of the property expropriated. Such indemnity
shall be paid without delay and shall be Jxmxedlatel} %ans—
ferable in convertible currency without any limitation."
As well, implied adoption of the standard of prompt, adequate and effec-
tive is found in Article V of the Netherlands-South Korea treaty of 1974
3o

Article 5(1) and (2) of the Belgo-Luxembug Economic Union - South
Korea treaty of 1974 35 and article V of the Netherlands-Egypt treaty of

1976. 36

These investment treaties more than mereli' affirm the position of
developed capitalist states on the question of compensati or”
nationalization. As well, they should not be seen as mere evidence of
the superior bargaining power entertained by developed capitalist states

over other states. It is generally =accepted that most, if not all,
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bilateral investment treaties concluded between developed capitalist and
developing states have adopted the compensation standard suppofgég}by
developed capitélist states because of their, superier bargaining power
in the foreign investment eguation. 37 If one restricts on;self to
this, one is .restricting oneself to a general observation. A
generalization which if understood conversely is to the effect that all
develobing states, in turning to developed capitaiist states for invest-
ment so as to achieve a faster rate of economic development, have had to
submit to ﬁerms dictated by developed capitalist states. As much as
developing states mq; have wanted to accept lower protection standards
than those agreed on, their desperate need for foreign capital, giving
them an inferior bargaining power, allowed them no option but acceptance
of prompt, adequate and effective. As terms of the treaties concluded
between countries from the two sides do more to affirm and protect the-
rights of private foreign investors over the interests of developing

states, one is more likely to restrict one's observations of the

treaties to the foregoing.

However, using their lack of bargaining power as basis for acceptance
of the traditional compensation standard by developing states is &is—
leading. While it may be so in a good number of treaties between the
two sides, it is not the case in all. A few bilateral treaties, con-
tracting parties to which are developing states, show that some‘deveiop-
ing states support the traditional compensation standard as well. Tor

example, implied support'for the standard is evident in the IBaq-Kuwait
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treaty of 1964 38 Article 4 thereof provides that:

" Neither of the two contracting parties may expropriate the
investments owned by natural and legal persons belonging to the

other party and invested within its barders except in the
public interest and return for a just and immediate
campensation; the value of the compensation shall be equal to v
that of the expropriated investments at the time of expropria-

tion. The compensation’shall be paid as scon as such investment

are assessed; the time taken up by such assessment shall not

exceed one year. The value of the compensation.shall be trans-

ferred in the same currencies as those in which -they were
provided for investment." :

Support is also found in the Singapore-Sri Lanka treaty of 1980 39, Ar-

ticle 6 of thé agreement expressly provides that:

" (1) Investments of naticnals or companies of either Contract-
ing Party in the territory of the other Contracting Party shall
not be expropriated or rnationalized except for any purpose
authorised by law and against adequate, effective and prompt
pavment. of compensation.

(")f,SLrh campensation shall represent the merket value of the
investiments imvolved on the date of expropriatien or ~
nationalisation."

Express adoption of prompt, adequate and effective compensation is again

found in the agreement of 1980 between Sri Lanka and South Korea. %0 pr-

ticle 7 of the agreement provides that:

"(1) Investments of either Contracting Party shall not be na-
tionalized, expropriated or subjected to messures having effect
equivalent to nationalizaticn or expropriation ... in the ter-
ritory of the other Contracting Party except for a public pur-
pose related to the internal needs of that Party and against
prampt, adequate and effective compensation. Such compensation
shall amount to the market value of the investment expropriated
immediately before the expropriation or impending expropriation
became public knowledge, shall include interest wntil the date

* of payment, shallbe made without delay, be effectively
realisable and be freely transferable.
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The national or compeny affected shall have a right, under
the law of the Contracting Party making the expropriation, to a
prompt determination of the amount of compensation either by
law or by agreement between the parties to prompt review, by a
judicial or other independent authority of that Contracting
Party, of his or its case and of the valuation of his or its
investment in accordance with the principles set out in this
paragraph.

(2) Where a Contracting Party expropriates the assets of a
company which is incorporated or constituted under the law in
force in any part of its own territory, and in which nationals
or coamanies of the ether Contracting Party own .shares, it
shall ensure that the provisions of paragraph (1) of this Ar-
ticle are applied to the extent necessary to guaratee prampt,
adequate and effective,compensation in respect of their invest-
ment to such nationals or compardes of the other Contxacting
Party who are owners of those shares."

Support for the traditional standard of compensation is again apparent
in a more recent agreement between Kuwait and Pakistan, concluded in

1983. %1 Article 4 of the agreement provides that:

"Seither Contracting State may take measures of nationaliza-
tion, expropriation or confiscation against the approved in-
vestments in its territories owned by investors of other state,
except for reasons of public interest and against a just and
prampt campensation, the amount of which shall be equal to the
value of the investments at the time of such action.

Evaluation of such investments shail be dene within a peried of
12 months fran the date of nationalization, expropriation or
confiscation. Remittance of the amount of campensaticn shall be
made in the the same aurrency or currencies brought in for pur—
pose of approved investment within 6 months."

-

Adoption of prompt, adequate and effective in bilateral investment
treaties between these developing states and developed capitalist states
would have been effected by their mutual suppgrt for the standard, not

=r
because of one side's bargaining strength over the other.
fand

111



Even the domestic law of a number of developing states show that their
position in the compensation issué€ is with developed capitalist states.

The Constitution of Mauritius, for instance, specifically requires the

state to satisfy the standard of "prompt payment of adequate
2 y p

42 yhen it nationalizes broperty. Papua New Guinea is

compensation"
another example but, unlike Mauritius, its constitution leaves the mat-~
ter of compensation for nationalized private foreign property at the

< 43

mercy of its parliament. Section 19(1)(c) of the Lands Acquisition

Act of Papua New Guinea requires that where "land has been in production
for not less than five financiel years ... at the date of acquisition"”
compensation payment therefor is to be E;;E&\Sn "the product of the
average annual net profit ?eceived in relatien toﬁthe land over the five
: |
financial years ... and the prescribed factor;éf the land". *%  This
compensation formula no doubt requires payment of the market value of
. ~

land taken. Consequently, ngeloggng states whose domestic law espouse
prompt, adequate and effective as their standard for determining compen-
sation accept subjection te the standard in bilateral treaties with
developed capitalist states because of their suppert for it, not because
they were forced to accept it. .

Like developing states, some socialist states in need of foreign capi-
tal and technology have also turned to developed capitalist states.
Again, like developing stateé, they h;ve had to guarantee by‘virtue of

treaty provisions that a foreign investor whose investment is national-

ized receives compensation payment. Recognition or acceptance of the

—
—
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obligation to pay compensation for nationalized property by socialist
states is evident not only ‘in their treéty relations with developed
capitalist stétes but also with developing states and even with each
other. According to the ICSID inveshment treaty series, Romania con-
cluded, from 1976 to 1983, sixteen -treaties, of which eight were with
developed capitalist states, seven with developing states and opne with

China. In the same treaty series, Yugoslavia is seen as a contracting

partner with four states (France, Netherlands, Egypt and Sweden) and

.
L 4

China with three (Sweden, West Germany and Romania). All these
treatiss, including the Czechoslovak-Polish treaty of 1958 45 and the
Czechoé?bvak domestic law (Act 38 of 1959) &6, recognize the need to pay
compensation for loss of investment or property. Although no single
compensation standard can be identified as evident, in all bilateral
treaties to which these sta&es are contracting parties, those different
standards on the basis of which Romania, Yugoslavia and China have
agreed to be bound by reflect the flexibility of these states in their
treaty practice concerning the compensation issue. As well, these
treaties, espe&ially the Czechoslovak-Polish treaty of 1958 .and the
Romaniaﬁ—Chinese treaty of 1983, dismiss any generaliza;ion to the ef-
fect that all socialist states support the position that compensation 1s

47

not a condition of nationalization. A look at some of these treaties

helps to highlight these observations. . e

‘ oy
i

The United Kingdom-Romanian treaty of 1976, 48 30 Article 4.1,

requires a nationalizing contracting party to pay compensation which
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amounts to the value of‘capital at the date of taking and that such pay-
-ment be "effectively realisable,‘fréely transferable. and made without
delay". Although these requirements for determining and making compen-
sation pavment seem at firstiglance to be no different to the tradi-
tional requirements of prompt, adéquate and effec;ive, oniy two of them
are but not the other. The terms "effectively realisable, freely trans-
ferable and made without delay" impose a duty on the parties to ensure
that compensation pavment is prompt and effective. The amount to be
paid, however, is to be determined in accordance with the nationalizing
state's domestic law. Hence, determination of the amount to be paid
cannot be said to ge based on the traditional requirement of adequate
compensation. Subjection of the amount of compensation to each con-
tracting partner's law leaves an investor at the- mercy of the host
state. While a Romanian investment in United'Kingdom.would be paid an
amount calculated on the basis of adequate compensation and the market
value notion, a United Kingdom investment in Romania would, most likely
than not, expect an amount Based on an inferior criteria to adequate and
market value. Any possibility of this happening to a United Kingdom in-
vestor appears ta be remedied by reference of any &Esagreement on the
amount calculated for payment to ICSID. 49 Bur as ICSID's concern over
any such reference would center on whether or not the amount calculated
by Romania was reached in satisfaction of its domestic law, a United

Kingdom investor contesting the amount may, subject to Romanian law,

still receive an amount below adequate compensation.
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/
\ No different is the compensatory £framework m in the Romanian-

Egyptian treaty of 1976 30, frticle 3.1 of the treaty provides fhat:

"Capital investments made by investers of a Contracting Party
on the territory of the other Contracting Party cannot be ex-
propriated except for public utility and against compensation.
The compensation must be equal to the value of the investment
at the time of the expropriation, effectively realisable,
freely transferable and paid without delay. an adequate proce-
‘dure for determining the amount and manner of payment of the
compensation shall be established at the time of the expropria—
tion at the latest. The amount of compensaticn may be
revaluated by the court having jurisdiction in the country
where the investment has been made, at the request of the Con-
cerned Party. If a dispute between an investor and ¢

. tracting Party on whose territory the investments have been \
made, regarding the amount of compensation, still exists after
the final award of the nmational cowrt, either Party shall be
entitled to refer the dispute, for conciliation and arbitra-
tion, to the International Centre for Settlement of Investment
Disputes, in accordance with procedure laid down in the conven-
tion concluded in Washington on March 18, 1965." \\“

Like the U.K.-Romanian agreement, supra. any disagreement concerﬁing an
amotnt so calculated may be referred to ICéID by Eygpt or Romania. 51
But as discussed in the treaty relationship between U.XK. and Romania,
any such reference would concern ICSID with whether or not the disputed_
amount was determined in satisfaction of the nationalizing state's
domestic law.

Except for one or more'treaties, the one with S5ri Lanka for instance,
52 the other biiateral investment tregties to which Romania is a con-
trécting parﬁy prévide basically the same requirements for satisfying
the obligétion to compensate and, except for the treaty with Ching, 33

the same settlement process with respect to a disputed compensatory
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amount. For example,Article 4.1 of the Italian-Romanian treaty of 1977

provides that

"Investments of capital by investors of either Centracting
Party shall mot be nationalized, expropriated orsubjected td
measures egquivalent to natiomalization or expropriation in the
territery of the other Contracting Party, except in the public
interest as announced by due process of law, and against com-
pensation. .

Said compensation shall amount to the real vaiue of the ex— -
propriated capital on the date of the expropriation, shall be
effectively realisable upon the act of transfer of ownership,
shall be paid without delay, and shall be freely transferable
without delay in & convertible currency.

‘At the request of the investor affected the amount of compen-
sation shall be subject to review by the campetent court in the
country where the investment was made, by due process of law
and in ‘conformity with the principles set forth in the present
Article,

If any dispute between the claims of an investor of one of
the Contracting Parties and those of the other Contracting
Party concerning the amoun® of compensation shall continue to
exist notwithstanding exhaustion of the procedures and remedies
provided in the the legislation ofthe country where the capital
was invested, the Partdes shall be entitled within two months -
following exhaustion of such internal remedies to submit the
dispute for conciliation or arbitration in conformity with the
provisions of the Convention on the Settlement of Investment .
Disputes between States and Nationels of Other States opened
for signature at Weshington on March 18,1965.

If the amount of compensation finally determined is

"higher or lower than the amount “of compensation paid at the
time of expropriation, the difference shall be paid or refunded
without delay, and shall be freely transferable without delay
in a convertible currency.

* In the event of a delay in the compensation payments referred
to herein, the jpayee also be entitied-to interest for the
period of the delay."

The Romanian-Pakistani treaty of 1978, 55 the West German—RoM
treaty of 1979 56 and the one with Denmark of 1980 27 are other examples
of such treaties. In the agreement with Pakistan, both parties agree

that:
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"Investments of capital made by the investors of e Contract-
ing Party in the territory of the other Contracting Party can-
not be expropriated but W public interest and against a
compensation according to due process of law. Such compensation
must correspond to the value of the investment on the date of
expropriation, it must be effectively achievable, freely trans-
ferable and paid without undue delay.

At the time of expropriation or prior to it, a proper proce-
dure shall be prescribed to establish the amount and the method
of payment of compensation. The amount of compensation may be
subject to review by due process of law. -

If a dispute between an investor and the Contracting Party in
the tertitory of which the investment was made, concerming the
amount of compensation, continues to exdst after the final
awvard of the national tribunal, each of them is entitled to
submit the dispute for conciliation or arbitration, according
to procedure provided by the Convention opened for signature at
Washington cn March 18, 1965, to ti*% Intermational Centre for
Settlement of Investment Disputes.”

in the agreement with West Germany, the parties adopted these compensa-

tion requirements:

"(1) Investments by investors from either Contracting Party
shall not be expropriated in the territory of the other Cor-
tracting Party except for the public benefit and in exchange .
for fair compensation. Such compensation shall be actually
realisable and freely transferable and shall be paid without
delay. Provision shall have been made in an appropriate manner
at or prior to the time of expropriation for the determination
and payment of such compensation. The procedure for determina-
tion of the compensation shall conform to the laws of the Con-
tracting Farty in whose territory the investment has been made.

(2) The legality of any expropriation measures within the mean-

ing of point 2(b) of the Protecol to this Treaty shall at the

investor's request be reviewed through the legel channels of
N the Contracting Party concerned:

— \\

(a) in the Federal Republic of Germeny in all cases;
(b} in the Sccialist Republic of Romania only in those
cases in which expropriation is not governed by law or
decree of the Council of State or Presidential Decree.

(3) The amount of the campensation shall be reviewed through
the legal channels of the Contracting Farty concerned. If upon
. conclusion of the legal proceedings differences of opinion ex-
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ist between the investor and the Contracting Party concerned
with respect to the amount of the compensatiom, they may,
provided the investor agrees to the institution of cenciliation
and arbitration proceedings, submit such differences of opinion
to the Intermational Center for the Settlement of - Investment
Disputes in accordance with the procedure set forth in the Con-.
vention on the Settlement of Investment Disputes between States
and Nationals of Other States submitted for signature in
Washington on March 18, 1965. Any request for institution of
proceedings under this Convention shall be submitted within two
months following the effef.:'c.igttﬂ3 date of ‘the decision resulting

from the legal proceedings."
\ he ggreement with Denmark, both states agreed to be subjected to the =

following requirements:

.

"(1) Neither Contracting Party shall teke measures of ex-
propriation or any other measures having a similar effect ex-
cept for the public interest under due process of law and -
against compensation. Such compensation shall amount to the
value of the investment on the date of expropriation, shall be
effecdvely realisable, freely transferable and made without
delay™

The amunt of compensation shall be subject to review by due
process of law, within the juristiction of the Contracting
Party where the investment has been made. The compensation once
finally established shall incur interest for the period of any
undue delay in meking payment.

(2) If any dispute between an investor of eone Contracting

Party and the other Contracting Party concerning the amount of
compensation continues to exist after the exlustien of

remedies available in the territery of the Contracting Party in -
which the investment was made, either party to the dispute

shall be entitled to submit the case for conciliation or ar-

bitration in accordance with the provisions of the Convention

on the Settlement of Investment Disputes between States and Ne-

tionals of other 3%5"3‘5’ opened for signature at Washingten on

18th March, 1965." .

@ /"\ ~

*{\ The requirements of the three treaties, like those in the treaties
with the. United Kingdom and Egvpt, are to’ be construed in accordance
with the taking state's domestic law, not that of .an investor's home

state nor that of another jurisdiction. In essence therefore the amount
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to be paid by virtue of such treaty relations is dictated by doméstic
law requirements while the terms "effectively feélisable, freely trans—
ferable and paid [made] without delay" which refer to the time and man-
ner of payment, require payment to be prompt and effective. It is by
reason of these Eompensatory requirements that the framework for compegq-~
sation payment as esboused by the Romania-Chinese treaty of 1983 is né

\‘\-\\I'
—

different.

What emerges here is a cbmpensatory standard though possessing two
elements, prompt and effective, of the traditional compensation standard
and would result in'some instances of compensation payment identical to
payment based on the traditional standard, is different thereto nonethe-
less. Whether or not the amount to be paid corresponds to the tradi-
tional =requirement of adeqﬁate compensation is a matter of national
jurisdiction. Depending on the domestic .law of a'hationalizing.state,
an amount calculated for payment may be ‘based on the requirement of
adequacy, as in the case of United Kingdom, or it may fall short of the
requirement as in the case of West Germany. 61 Subjection of the amount
of compensation for payment to the domestic law of each contracting
party means a lack of uniformity in calculating the amount to be paid
among the states that ére bound by the.requirement. Any attempt to ac-

cept this compensatory framework as identical te or in support of the

traditional compensation®standard would be erroneous. __’//

Compensation payment, the amount of which is a matter of national
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jurisdiction and which is to be prompt and effective is not the only
basis for Romania's satisfaction of its treaty obligatic;ns to compen-
sate, The treaty with Sri Lanka'exemﬁlif-ies Romania's willingness to be
boﬁnd by the.traditicnal standard of prompt, adequaté and effecti;re. 62

Article 6 of the agreement provides that:

"l. Investments made by investors of ome Centracting Party
shall not be expropriated or subjected to other measures having
an effect similar to expropriation ... in the territory of the
other Contracting Party except in accordance with duly con-
stituted legal procedures for a public purpose and against
prampt, adequate and effective compensation, which shall amount
to the actual value of the investment on the date of expropria-
tion. Such compensation shall be freely transferable and paid
without delay, On the date of expropriation a proper procedure
shall be established to determine the amount and method of pay-
ment of compensation.

2. Fram the moment it has been definitively established, the
campensation shall determine payment of interests for any
period of wnjustified delay in mekdng payment.

3. Where one Contracting Party expropriates the assets of a
company legally incorporated or constituted in its territory
and in which jnvestors of the other Contracting Party own
shares, it shall ensure that the provisions of paragraph 1 of
the present Article are applied to the extent necessary to
quarantee prampt, adequate and effective conpensation to these
investors in respect of the shares they own."

Yuposlavia's treaty practice on the compensation for nationalization
g y p p

issue is as flexible as that of Romania. In its treaty of 1977 with

Egvpt, 63 Yugoslavia's apparent acceptance of the obligation to pay com-
& £

pensation with determination of the amount subject to domestic law is

s

obvious in these words of the agreement:
7 %

"Each Contracting Party undertakes obligation to pay off prompt

and effective compensation to the nationals and to the econamic

arganisations of the other Contracting Party the investments of
vhich suffer loss in its territory owing to non—comercial
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... The measure with which the right of nationals and of
econamic arganisations of the other Contracting Farty is
deprived ar resglcted simultaneously determine and pay off the
comensaticn.’

This compensatory standard, which requires determination of amount by

"domestic law and the payment of which is to be-prompt and effective, is

also found in the West German-Chinese treaty of 1983. 65 Articie 4(1) of
the agreement provides that:

{
"nvestments of investors of cne Contracting Party shall enjoy
protection and security in the territory of the other Contract-

- ing Party. Investments of investors of one Contracting Party
may be expropriated in the territory of the otlier' Contracting
Party only if this is in the publuic interest, by due process
of law and against compensation. Compensation shall be made
withour undue delay and shall be effectively realisable and
freely transferable.”

Although Article 4(1) of the treaty only mz:kes reference to the need f:_:r
compensation to be "made without undue delay", prompt, and to "be effec-
tively realisable and freely 7transferab1", effecrive, the fact that
domestic law by virtue of Article 8 is accepted‘ as goverging investments
makes domestic law the basis for. determining the amount to be paid.
Yugoslavia, unlike China which restricts itself to this compensatory
framework, has sh;wn that it too, like Romania, is willing to be treaty
bound by the traditional compené;ation standard.

Acceptance of the traditional compensatlon standard by Yugoslavia is
seen 1in the Yunoslav-\etherlands treaty of 1976 86 and the Yugoslav-

Swnadish treaty of 1G78. 67 Article 3 of the latter treaty expressly

adopts the traditional standard as is obvious in these words:
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"Neither Contracting State shall take any measures depriving,
directly or indirectly, nationals or companies or campanies of
the other Contracting State of an investment unless the follow- .
ing conditions are camplied with: _ -
(a) the measwres are taken in the public interest and wn-
der due process of law;
(b) the measures are not discriminatory; and
() the measures are accompanied by provisions for the pay-
ment of prompt, adequate and effective compensatien,
which shall be freely transferablebetween the ter-
ritories of the Contracting Sates."

Although not as specific in its adoption of the traditional standard,
Article 4 of the former treaty implies subjection by both parties to the

standard, in these words :

"Neither Contracting Party shall take any measures depriving,
directly or indirectly, naticnals of the other Contracting .
Party of their investments unless the follewing conditions are .
complied with:

a) the measures are taken in the public interest and
in- conformity with the laws and regulations of the
respective Contracting Parties;

b) the measures sre not discriminatory or contrary to
any undertaking which the former Contracting Party
may have given;

c) the measures are accompanied by provision for the
payment of just compensation. Such compensation
shall represent the genuine value of the invest
ments affected and shall .in order to be effective
for the claimnts, be patd and made transferable, °
without undue delay,to the country of which these
‘claiments are nationals and in the currercy o#
that country'.

All these bila_teral treaties provide valuable insights inte the com-
pen;sation issue. They bring to focus, inter alia, the fact that there
exists no single standard of compensation to which all states (developed
capitalist, developing and socialist) willingly bind themselves. To il-

lustrate the point, let us look at the treaties reprinted by ICSID and

! 1]

/ : 122

e



specificélly mentioned in this part of the study. Of the 33 bilateral"
investment treaties mentioned, 14 contain express adoption of prompt,
adequate and effective compensation, 9 contain provisions for payment of
prompt and effective compensation, of which the amount is to be deterix
mined in accordance with the taking state's domestic law. As for the
remaining 10, our assumption is that they possess implied adoption of
the traditional étandard of compensatidn. Such an assumption is based
on the fact that the remaining treaties rquire, in clear terms, payment
to be prompt and effective. As well, the amount to be paid thereunder
depend on constructjon of such vague terms as "genuine value',
"equivalent to the value", "represent equivalent value" and others. One
obvious construction of such terms is that they refer to nothing more
than  the requirement that compensation be adequate in the sense of
market value. However, not;ithstanding our acceptance of the terms as
making referénce to adequacy of compensation payment, the terms are
vague and broad enough to allow for their constrﬁction to encompass
other valuation criteria like the written down book value notion. Con-
sequently, it is necessary to separate such agreements from those that

expressly espouse satisfaction of‘compensation payment on the basis of

prompt, adequate and effective. |

P
It is géhg{ally accepted that developed capitalist states are the
chief defenders of the traditional standard of prompt, adeguate and ef-

fective. Their treaty practice affirms their support for the standard

while indicating that there are those who are also flexible in accepting
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a compensatory framework that exposes their investors to receipt of com-
pensation based on an inferior standard. Some socialist states on the
other hand have demonsgrated in theif treaty practice that, contrary to
the socialist position’ of rejection of compensation as a condition of
nationalization, they are not only wiiling to pay cbmpensation based en-

“tirely on domestic law as evidenced by the Czechoslovak-Polish treaty of
1958 but also to compensate,the amount of which is determined by domes;
tic law, promptly and effecéively and to also pay compensation on the
basis of the traditional standard. The position 6f developing states on
compensation is better understood as well because of these treaties.
For one thing, not all developing states reject the traditional standard
an& for another, not all such states that entered into bilateral invest-
ment treaties with developed capitalisi states submitted to the require-

ments of prompt, adequate and effective because of their inferior bar-

gaining power.

According to one jurist, however, adoption of these different compen-
sation standards in treaties does not qualify them as international law
standards. "There is", according to Fitzmaurice, "no such thing as ...

international treaty law, though there are particular intermational

treaty rights and obligations. The only 'law'-that enters into these is

derived not from the treaty creating them, or from any treaty, 'but from

the principle pacta sunt servanda - an antecedent general principle of
law. The law is that the obligation must be carried out, but the

obligation is not, in itself law ...". 08 Consequently, the different
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compensation standérds found in the treaties referred to and discussed
are ndt, by virtue of those treaties, standards of international law,
rather, they are different compensatory rights and obligations arising
from those instruments. Nhére a contracting party, entertaining and
bound by any of those compensatory righté and obligations; nationalizes
investments owned- by nationals of a contracting partner that is con-
ferred corresponéing rights and obligations by the §5§e treaty, then,

the international law rule of pacta sunt servanda requires the

nationalizing party to specifically perform whatever compensatory

obligation it is required to satisfy by the treaty in effect. 69

It is obvious therefore that compensation standards espoused by
treaties and concession agreements, which will hereafter be discussed,

depend on the principle of pacta sunt servanda to be of international

law effect,‘ not because their (compensation standards) adoption in
treaties make them international law standards. Notwithstanding this
reality, the treaty practice of states remains important and useful in
the determinagﬁon of universal international law norms. As we shall see
in Chapter 6, even United Nations bodies value the need to refer to
treaties when pursuing to codify rules of international law that emerge
from the practice of states. Emerging from our analysis of more than

thirty bilateral investment agreements is the Same observation that be-

o]

. - - . L
came apparent in our inquiry into multilateral agreements and arrange-
ments. That is, if a compensation framework of universal application is

te ne pieced together from the bilateral agreements so covered, it can



only be 2 neutral framework.

C. Concession Apreements.

Before engaging in any discussion on concession agreements and the
issue of compensation, it is necessary to justify inclusion of conces-
sion agreements with treaties. As well, it is important that we be wary
of our usage of the term because it is susceptible of more than one im-
port. Now to the merits of including concession agreements and the com-

pensation issue under the general heading of treaties.

Unlike treaties which only states and international organizations can

create, concession agreements are the creation of non-state entities on

v

one hand and states on the othe;. Hence, Qhen such an agreement is
referred to as a state contract 70, it is understandable. The term
gtatg contract, however, is misleading for it suggests that the legal
effect of concession agreements is rooted in the domestic law of the
state party or that of the non-state party. In other words, concession
agreements do not fall within the enclaves of international law. The
positivist position thatj accepts international law as the exclusive
legal domain of sovereign states, sto the exclusion of non-state en-
tities, affirms the foregoing. Consequently, any attempt to include

concession “»greements and the question of compensation in this chapter

appears to be easily without basis. Even if the parties undertake to
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have their concessionary rigﬁts and obligations regulafed b; interna-
tional law, the positist view‘would unmercifully dismiss an§ such under-
taking. The positivist view, however, is not immune from changes of the
post World War II peried 1. Yot only has the personality of interna-
tional organizations changed since ﬁorld_War II, but today, as pointed
out by Sornarajah, "as a result of human rights movement, the status of

. L. . . . 2
the individual are accepted in modern international law". 72 Hence, the .

positivist view must vield to these changes.

While a concession agreement is not a treaty, its status as "the child
and companion" of ‘a treaty merits its inclusion in this chapter %%.
More importantly, being the single "most important species of instru-
ments between states and foreign individuals" 7% and whose legal ef-

fect, no different to that of 2 treaty's, is founded on 'the general

principles of acquired rights and pacta sunt servanda 5 warrants a

discussion thereof on compensation under the general heading of
treaties. It is accepted that although concession Egreemenps do not en-
tertain identical legal status as treaties, a violation of which is con-
trary to international law, concession agreements are nevertheless in-
struments of-international law. A number of arguments have been
strongly advanced for international law regulation of concession agree-

ments.

Schwebel is noted for his defense of the international law status of

concession agreements 76 His chief arguments are summarized in the.



following order :
a) The non-state_partf to such an agreement is a
citizen of another state that may exercise
diplomatic protection‘on behalf of the non-state
party when his rights tnder the. agreement are vio-
lated by the state party. In so doihg, interna-

tional law is introduced into the relationship.

b) Acceptance and recognition of the rights of
foreign individuals at international law has
resulted in making the foreign individual a sub-
ject of international law, Hence, it would be
ridiculous to accept a foreign dindividual as a
‘subject of international law on one hand while at
P
the same time dismissing a concession agreement
which he conéludes with a state, another subject

of international law, as outside of international

law. .

c) The general principles of acquired rights and

pacta sunt servanda are. widely accepted notions

which easily transform a concession agreement into
an instrument of international law. Where the
contracting parties agree, for example, to have

their rights and obligations regulated under in-

128



+
ternational 1law, would such an agreement not

qualify as an instrument of international law by

virtue of the said principles?

d) As socialist investments are essentially
public, they automaticall} fall witﬂin the con-
fines of international law. Hénce, a concession
agreement involving socialist investment is an in-
ternational law agreement, Capitalist investments ¥
on the hand are essentially privatel The for-

!
malist view of private investment in a concession

. relationship is that a concession agreemént of
this nature is outside of international law. Con-
sequently, a2 violation thereof is not a violation
of international law. _However, if we aécept this
view, we would be using intefnational law as
‘vehicle for upholding the basis of socialist
ideology while at the same time using it as a
device to loosen the foundation on which
capitelism rests, 1i.e. private ownership of
property.

-

Seen from the aforesaid context, it is accepted that concession agree— |

ments possess "quasi-international character™ /7. Any reference taq such

agreements as "quasi-international agreements™ is easily understandable.
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78 Other sources prefer -usage of Ftran§ga£ional economic contracts" /9

S

while different terms have been used else where S9. While not possess-
ing the general import of concession agreements, quasi-international

,
agreements and transnational economic contracts, according to their

users, refer to concession agreements of an é;onomic development rature.
Both terms are therefore to be understood as terms, though different,
that refer to the same species of concession agreements called economic
development agreements. 81 As this category of concessions has given
rise to claims for compensation payment internatienally, it shall be our
exclusive area of concern on the issue of compensatibn. Consequently,

‘ .

concession agreements, used hereafter, refers strictly to economic

development agreements.

Although concession agreements, as do treaties, date back to pre-1648
82, this segment of the discussion shall be restricted to the post World
War II period. If we begin looking at concegsions from 1648 to the con-
temporary period of international law development, not only would su%h
an exerc;se be tedious, but it would add no great substance to the
central issue of our concern. As well, and more importantly, developing
states are now the main grantors of concessions to foreign investors and
since most of these states became sovereign states after World War II,
83

it 1is only reascnable and expedient that this period be the ambit

within which concessions and the issue of compensation be discussed.
That developing states should be the predominant grantors of conces-
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sions is not .unexpected. Their economic survival is dependent on their
natural resources and as the economic development of those resources is
only attainable through injection of capital, technology,'specialized
manpower and other input factors that they despérately lack, many have,
consequently, had to attract foreign input of those items Sé}j Conces-
sion agreements have therefore been one of the vehicles through which a
privaté foreign investor, granted the necessary rights by a state, in-
jects his financial, technological and other necessary resources. aiméd
at developing the economic power latent in the ﬁaturél resources of the

state, into the state" 85 ol

The fact that inveswors from developed capitalist states are the chief
rccipieﬁts of concessions from developing states is one key factor which
helps define the relationship between the two groups of states. 8 1t
is by virtue of concession agreements that private foreign investors are
able to secure access to raw materials and other natural resources for
their home states. Hence, not only is it of economic importance for the
foreign investor that the grantor state continues to observe its obliga-
tions under a concession agreement, but the ecconomic benefits of ad-
herence by the grantor state flows into the investor's home state as
well. Clearly, possession of natural wealth without the capacity to
transform such wealth into consumer goods makes it difficult for
developing states to economically develop and fully exploit their
rescurces. On the other hand, being in possession of the means to con-
vert natural resources and raw materials into useable goods because of

.
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their industrial power, not only do developed states (capitalist and
socialist) have the capacity to transform natural reéggices to consumer
commodities but their industrial power -assures tQ?m of "continuing
access to large supplies of raw materials and basic C§E§2§ities, includ-
ing foods, timber, metals and other minerals and adequate water

v 87 Hence, for the investor's home state, non violation of

resources,
concession arrangements by the host state is encouraged because non
viclation guarantees "a continuous flow of raw materials necessary for

v 88 1t is obvious therefore that this category of

(its) indusries.'
agreements are not only important to the domestic economies of parties
to such agreements but they are just as important "to the functioning of
the international economy... International Law has recognized this fact
in rules which harmonize the reasonable interests of the national
sovereign with those of the international society.n 89

i

Arising out of a relationship between parties to a concession agrec-

-
S

ment are important legal concerns. The question of compensation is an
.\'\
issue which is fundﬁq tal to such agreements. /0 Like all issues of

b

S
major 1importance, compensation depends on the negotiated and concluded

terms of concession agreements. As parties to an investment relation-
ship arising out of concessions are at liberty to negotiate a2 compen-
satory framework that is mutually acceptable to both sides, there exists
no single compensation standard to which concessionaires and their gran-
tor states agree to be subjected. A compensation standard so adopted

is not generally representative of the grantor state's position on the
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compensation issue nor that of the foreign investor's hope state. For
one reason, it is because the parties possess different and, at times,
confiicting.interests. A concluded and binding agreement is a documen-
tary evidence of the degree to which each party has consented to com-
promise its pqsition with respect to issues pertaining to the relation-—
Ship.;’ Copseq:ently, a compensation framework so adopted would not
necessarily be the position supporteq by one or both parties without the
influence of the other. For another reason, the conclusion of a conces-
sion agreement is not based exclusively on the domestic law of the gran-

tor state nor that of another state. It is based on "the principle of
o

pacta sunt servanda and other general principles of law te which the

parties submit themselves...” ol asa result, parties to all concession
agreements are not restricted to adoption of any particular compensation
standard. A look at a number of tribunal decisions regarding specific

concession agreements and compensation payment flowing therefrom, in

Chapters 5 and 6, easily substantiate these factors.

Endnotes : Chapter Three.

1. S.D. Metzger, International Law, Trade and Finance (1962) at
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2: R.N. Gardner, "International Measures for Promotion and

Protection of Foreign Investment" (1960), 9 J. Pub. L. 176 at
82. Gardner observed that the Charter '"did more to affirm
the right of underdeveloped countries to interfere with in-

' vestments than the right of the investors themselves'.
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reprinted in (1977) 16 Int'l. Legal Materials 138. See Decla-

ration 1 of the Code.
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Garcia—Amador et al., Recent Codification of the Law of State

Responsibilitv for Injuries to Aliens (1974) at 55.

Refer to Article 4(1) of and the protocol to the Wdet
Germany-Malaysia treaty of 1960 re the Promotion and Recipro-
cal Protection of Investments. The treaty is reprinted in 1

Investment Promotion and Protection Treaties (1960—197&) com-

piled by ICSID. This treaty series shall hereafter be

referred "to as ICSID Investment :Treaties vol.l or vol.2 as

the case may be.

The West Germany-Tanzania treaty of 1965 re the Encouragement
and Reciprocal Protection of Investments is reprinted in IC-#
STB Tnvestment Treatigs vol.l.

The West Germany-Mauritius investment treaty is reprinted in

ICSID Investment Treaties vol.l. See Article 3(2) which is

= .
of identical language to Artic¢le 3(2) of the Wgst Germany-
Tanzania treaty.
The VWest Germanv-Svria investment treaty is reprinted in IC-

SID Investment Treaties vol.2 (19735-82).

!
The West Germany-Papua New Guinea investment treaty is

reprinted in ICSID Investment Treaties vol.Z2.

" See Article 14 of the Basic Law as cited by M. Rheinstein in

his letter to Professor B.A. Wortley, October 23, 1957. The
letter is reprinted in (1958) 7 Am. J. Comp. L. 86. Its

domestic legal requirement of "balancing of the interests of
the community, and the parties" in a just manner explains
West Germany's position in accepting what appears to be an
implied, not express, adoption of the traditional compensa-
tion standard.

The U.K.-South Korea investment treaty is reprinted in ICSID

Investment Treaties vol.Z.

Quer 17 of the 22 bilateral investment treaties, reprinted in

ICSID Investment Treaties vol.2, to which U.K., is a contract-
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ing party, specifically obligate the parties to satisfy their
obligation to pay compensation for nationalization using thé
traditional standard of prompt, effective and adequate.

The-Qenmark—Indonesia investment treaty is reprinted in lgglg

‘ Investment Treaties vol.l. Refer to Article 4(2).

The Norway-Indonesia investment treaty of 1969 is reprinted

in ICSID Investment Treaties vol.l.

-

The Singapore-Switzerland investment treaty is reprinted in

ICSID Investment Treaties vol.l.

The U.S.A.-Senegal investment treaty of 1983 is reprinted in

-~

ICSID Investment Treaties vol.2.

The U.S.A.-Haiti investment treaty of 1983 iis reprinted in

ICSID Investment Treaties vol.2>\;? N
The U.S.A.-Zaire investment trealy of 1984 is reprinted in

ICSID Investment Treaties Vol.2. ~

The Italy-Malta investment treaty is reprinted in ICSID In-

vestment Treaties vol.l.

The Netherlands-Scuth Korea investment treaty is reprinted in

ICSID Investment Treaties vol.l. Article V states that:

"Neither Contracting Party shall take any
measures depriving, directly or indirectly,.
nationals of the other Contracting Party of
" their investments unless the following con-
ditions are complied with: e
(a)the measures are taken in the public in-
terest and under due process of law;
(b)the measures are not discriminatory or
w contrary to any undertaking which the former
Contracting Party may have gi&en;
(c)the measures are accompanied by provi-
sions for the payment of just compensation.
Such compeggation shall represent the

enuine valuey, of the investments affected
g 9\ 0

\

p———
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and shall, ‘in order to be effective for the
claimants, be paid and made transferable,
without.undue delay, to the country of which
those claimants are nationals and .in con-
: vertible currency."”
35. The Belgo-LUxémburg Economic Union-South Korea investment
treaty is reprinted in JICSID Investment Treaties vol.l. Ar-
ticle 5 states that:

"(1)The nationals or legal persens of one
Contracting Party may not be deprived,
either directly or indirectly, of the
property or enjoyment of their investments,
goods, rights and interests situated in the
. territory of the ‘other Contracting Party,
unless the following conditions are complied
with:
a) the measures are taken in the public in-
terest and by a legal procedure in accord-
ance with international law; '
b) they are neither discriminatory nor con;
trary to a specific engagement;
¢) they are accbmpanied by provisions for
the payment of full compensation.
(2)Theamount of such compensatiogkghall
represent the actual value of the affected
goods on the date on which the measure was
taken; it shall be paid to the persons en-
titled thereto and shall be freely trans-
fered without delay."
36. - The Netherliands-Egypt investment treaty is reprinted in ICSID

Investment Treaties vol.2. Article V states that::

"Neither Contracting Party shall take

measures, such as nationalisation, confisca-
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37.

38.

39.

tiom~or sequestration etc., depriving,

directly or indirectly, nationals of the

other Contracting Party of their investments,

unless the following conditions are complied

with:

(a)the measures are taken in the public in-

terest and under due process of law;

(b)the measures are not discriminatory or

contrary to any undertaking which the former

Contracting Party may have given;

(c)ﬁhe measures are accompanied by provi-

sions for the” payment of just compensation.

Such compensation shall represent the

genuine wvalue of the investments affected

and shall, in order to be effective for the

claimants, be paid and made transferable,

without undue delay, to the country of which

those claimants are nationals and in the

currency of that counery.”
See the "Foreword" by R.R. Baxter, in R. Lillich ed., The
Valuation of Nationalized Propertv in International Law vol.2
(1973) at IX.

The Iraq-Kuwait investment treaty is reprinted in ICSID In-

vestment Treaties vel.l.

The Singapore-Sri Lanka investment treaty is reprinted in IC-

SID Investment Treaties vol.Z.

The Sri Lanka-South Korea investment treaty is reprinted in

ICSID Investment Treaties vol.Z2.

The Kuwait-Pakistan investment treaty is reprinted in ICSID

Investment Treaties vol.2.

Refer to the Constitution of Mauritius, in ICSID Investment

Laws of the World vol. 5.

See s. 53 of the Constitution of Papua Né% Guinea.
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The implications of s. 19 of the Lands Acquisition Act are
discussed by P. Eaton, "Melanesian Land Reform: The Planta-—

tion Acquisition Scheme" (1980), 8 Melanesian L. J. 134, at
136-142.

A. Drucker, "Compensation Treaties Between Communist Stétes"
(1961), 10 Int'l. Comp. L. Q. 238.
Ibid.

The compensation treaty between .Czechoslovakia and Romania,
signed on August 3, 1960 and subsequently ratified by the
parties on March 24, 1961, recognizes the need to pay compen-
sation. See A. Drucker, "Compensation Treaties between Com-
munist States: An Addendum" (1961),- 10 Int'l. Comp.L. Q. 904.

The U.K.-Romania investment treaty is reprinted in ICSID In-

vestment Treaties veol.2,

Refer to Article 4.2 of the Treaty.

The Romania-Egypt investment treaty is reprinted in ICSID In-

vestment Treaties vol,2.

Refer to Article III. 1 of the Treaty.
Refer to note 59, infra.
The Romaniz-China investment treaty is reprinted in ICSID In-

vestment Treaties vol. 2. Article & states that :

"(1)The investments made by investors of one
Contracting Party in the territory of the
other Contracting Party shall not be ex-
propriated or -subjected to any other
measures having a simil2r effect except for
the public interest under a2 legal procedure
and against compensation. Such compensation
shall be effectively realizable, freely
transferable and be made without undue
delay. (2)Upon the request of the interested
party, the amount of compensation can be

reassessed by a tribunal or other competent
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body in the country in which the investment
has been made. :

(3)If a dispute concerning the amount of
compensation between an investor of one Con-
dﬁ:cting Party and the other Contracting
Party in the territory of which the invest-
ment has been made, the dispute shall be
settled by the two Contracting Parties in
accordance with the provisions of Article §
of the present Agreement, if the investor
has made such a request through his Govern-
ment." ’

The Italy-Romania investment treaty is reprinted in ICSID In-

vestment Treaties vol.Z2.

The Romania-Pakistan investment treaty is reprinted in ICSID

Investment Treaties vol.2.

The Romania-West Germany investment treaty is reprinted in

*ICSID Investment Treaties vol.2,

The Denmark-Romania investment treaty is reprinted in ICSID

Investment Treaties vol.2.

See Article 4.1 of the Italy-Romania Treaty.

See Article 4(1) of the Romania-Pakistan Treaty.

See Article 4(1) of the Denmark-Romania Treaty.

See Article 14 of the Basic Laws, supra, note 24.

The Sri Lanka-Romania investment treaty of 1981 is reprinted

in ICSID Investment Treaties vol.2. See Article 6.1 of the

treaty. N
The Egypt-Yugoslavia investment treaty is reprinted in ICSID

Investment Treaties vol.2.

See articles 3 and 4 of the Treaty. As well, refer to ar-
ticles 6 and 7.
The West Germany-China investment treaty is reprinted in IC-

SID Investment Treaties vol.2.
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The Netherlands-Yugoslavia investment treaty is reprinted in

ICSID Investment Treaties vol.2.

The Sweden-Yugoslavia investment treaty is reprinted in ICSID

Investment Treaties vol.2.

Fitzmaurice, "Some Problems Regarding the Formal Sources of
International Law", in D.J. Harris, Cases and Materials on
International Law (1979) at 41. Refer as well te C. Parry,
The Sources and Evidenﬁes of Internationa¥ Law (1965) at 34,
T.0. Elias, The Modern Law of Treaties (1974) at 40. Refer as
well to A.D. McNair, The Law of Treaties (1961) at 493.

R.Y. Jennings, "State Contracts in International Law" (1961),
37 Brit. Y. B. Int'l. L. 136.

M. Sornarajah, "The Myth of International Contract Law"
(1981}, 15 J. World Trade L. 187.

Ibid. ~Also see W,.P. Gormle!, The Precedural Status of the

Individual Before International and Supranational Tribunals

(1966) and "The Individual in Public International Law", in
F.M. wvan Asbeck, International Society in Search of a
Transnational Lepal Order (1976) at 207.

C. Parry, "Foreword" to P. Fischer, A Collection of Interna-

~ tional Concessions and Related Instruments (1976), at xiii.

There is no doubt that if it were not for investment treaties
that were already in effect, a good number of concession
agreements would not have been forthcoming. For example, by
way of illustration, the fact that developed capitalist state
A concluded an investment treaty with developing state B
would encourage investors from state A to negotiate conces-
sion arrangements in their area of business interests with
state B. Hence, Parry's reference to a concession agreement
as "the child and companion" of a treaty is apt.

;ﬁ,, at xvii.

Jennings, op.cit. note 70, at 173-17G.

S.M. Schwebel, "International Protection: of Contractual
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Refer to Fische;, supra, note 73, at xvii.

A. Verdross, '"Quasi-International Agreements and Interna-
tional Economic Transactions" [1964], Y.B. World Aff. 230.
J. Cherian, Investment Contracts and Arbitration (1975) at 16

D.N. Smith, and L.T. Wells, "Mineral Agreements in Developing
Countries: Structures and Substance" (1975), 69 Am. J:
Int'l. L. 560 at 561.

Verdross, op.cit., note 78, at 233 and Cherian, loc.cit.
Parry, supra note 73.

Even in their colonial status, a good number of developing
states were already granting concessions to investors from
their colonial powers. See S.K.B. Asante, "Restructuring
Transnational Mineral Agreements" (1979),73 aAm. J. Int'l. L.
335 at 338.

A.C. Page, "Transnational Mining Contracts," in N. Horn and

C.M. Schmitthoff, The Transnational Law of International Com-

mercial Transactions vol.2, (1982) at 223.

Cherian, op.cit., note 79, at 1.

T.W. Walde, "Transnational Investment in the Natural
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at 592.
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Chapter 4 : PRACTICE OF STATES.
- ~
w .

Not all practice of states constitute customary international Jlaw.
The creation of a custom of universal international law application is
5ependent on whether or mot "a general practice accepted as law isml
evident in, the practice of states. In this respect, it is obvious form
the preceding chapter that the general practice of states regarding com-

. ¥
pensation for nationalization of private investment,. evidenced by their
treaties and agreements with each other and with private investors, is
that prompt and effective paymentlbe made. The two conditions, prompt
and effective, are unquestionably récognizequniversally. What remains
a universal chaos is the huge problem of attempting tg identify a single

b Y
valuation framework or standard for determining the amount of compensa-

tion to be paid.

Before any attempt is made at identifying a compensation standard of
universal application, it is important to note that customary interna-
tional law is of two categories. Consequenﬂly, if one restricts oneself
to the assumption that any standard other than that which is capable of
universal application is outside of international law, one wrongly ad-
sumes that customary international law is that which can only be applied
universally. Such.a position would overlook the fact that regional or

local customary law also falls within the confines of international law.

The Asylum case 2 and the case concerning Rights of Passage over Indian
Territory 3 recognize regional or local customary law as being an in-
-
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tegral part of customary international law as well. In the former case,
Y

the International Court of Justice (ICJ) stated clearly that regional

customary law is created "in such a manner that it has become binding on

ll4

the states in dispute. Proof of such law, according to the court, is

‘ascertainable thfough "a constant and uniform usage prﬁcticed by the
states in .question..." 5. In the latter éase, India's objection to the
creation of local custom between two states was founded on the conten-
tion that such custom can only be established tﬁrough the long and con-
tinuing practice of more than two states, but the 1.C,J. ruled dif-
_férently. The court saw no 'reason why long continued practice between

two states accepted by them as regulating their relations should not

form the basis of mutual rights and obligations between the two states".
6

It is obvious therefore that if state A has constantly supported the
standard of prompt, adequate and effective compensation in its economic
interaction with state B and state B has constantly done the same with
state A, then any coﬁbensation dispute between them would be settled in

satisfaction of prompt, effective and adequate.

The question of primary significance to ask when faced with a compen-—
sation dispute is whether there exists a binding local or regional com-
pensation framework between the parties. The test to be applied is,
creation by "a constant and uniform usage" or a "long continued
"

pfactide between the parties in dispute. If, for instance, one of the

disputing party is Russia and the other is the U.S.A., then obviously no

N
compensation standard of a regional nature exists. However, if one is
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the U.S.A; and the other is Canada, then 2 regional compensation stand-
ard exists and must therefore be épplied in settling the dispute. It is
only where a regional standard is not identifiable may a standard of
universal application be determined and applied. Any determination.of
universal nature is clearly ‘of secondary consideration. However, in
view of the fact that most compensation disputes a;ise between capital
importing states and private foreign investors from the chief exporters
of capital with both sides not supporting the same compensation stand-
ard, it means that the determiration of a universal compensation
framework, though secondary, 1is more important in international law
practice than one of regional application.
{

Nhether:Eg not consciously QEsigned to keep pace with the different
ideological blocs and interest groups in‘ﬁrésent international society,
there is no denying that international law acceptance of regional cus-
tomary practice has done just that. In so doing international law has
recognized, accepted and accommodated the existence of the different
global factions. What has always been difficult to resolve and the sub-
ject of extensive speculation is when there is a dispute between two or
more. states belonging to different global factions. This is the point
where compensation for nationalization becomes controversial. For ex-
ample, where one state is developed capitalist and the other is
socialist. Their positions on compensation is as obviously different as
night and day. Given their extreme and conflicting positions, how is a

comprensation dispute between states in such positions settled by virtue
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of practice of states? Differently worded, how do ‘we identify a compen-

sation standard of universal applicability?

~ X

Al

.

Difficult as it is, we hope though that the:

(a). decisions of c¢ourts and tribunals;: .

(b) official claims or representations of
4
rl
L]
' states; and
;

{c) negotiations leading to compensation
will help serve two purposes. One, identify régional compensation stand-
afﬂs and, two, identify a compensation framework of universal applica-

3
tion.

A, Decisions of Courts and Tribunals. f

Municipal courts and tribunals have voiced and will continue to vé&ce
the 1egalrposition of their states on compensation. For this reason
theéir judgments and representations on compensation claims ought to be

-,
seen as truly representative of the legal position of their states on
the compensation issue. Judicial holdings in developed capitalist
jurisdictions have generally been supportive of the requirement that
compensation payment be prompt, adequate and effective. The much

~ .
celebrated case of Anglo Iranian 0il Co. (AIOC) v. Jaffrate (Rose Mary)

7 in rejecting the Iranian Nationalization Law as confiscatory and con-
trary to international law, upheld the position supported by developed

capitalist states by steting that prompt, adequate and effective compen-
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sation had to be satisfied. Campbell J., the presiding judge; found
iran to have not satisfied the three conditions of compensation and con-
sequently held that the crude oil found in Rose Mary as remaining the
property of AIQC, ’

* -

In a socialist legal’jurisdiction, like that of the Soviet Union for
e?hmple, treatment of nationalization of private investment would be
different. As discussed in the first chapter, private investment is il-
legal in a legal system as that of Russia. Consequently, where such in-
vestment is taken over it is confiscated, not nationalized, and there-
fore the owner recei§es no compensation. Obviously, any contention from
Eastern Bloc states to the effect that compensation pavment for private
investment is.notia legal requirement rests on the fact that according
to their legal jurisprudence sucly investment is illegal. Illegality
therefore is the foundation on which non payment of compensation for a
taking of such investment is justified. Hence, any ta&ing of such in-
vestment 1s an act of confiscation. The situation changes when private
foreign investment is invited in by virtue of a concession agreement or
special legislation which gives to such investment a legal status(
Where any such lawful investment is taken, it is nationalized, not con-
fiscated, and the position of non payment of compensation finds
little,if aﬁy. or no justification.

Caught between these extreme positions on éompensation payment are

[
developing states. Their domestic “tourts and tribunals have been a

147



.

LY

Source in which we are able to determine where they stand on compensa-
tion and if their interaction with each other, with developed capitalist
states or socialist states has. created any compensation standard of a
regional nature. Létin American states, with the Calvo doctrine rooted
in their legal jurisprudence, must rahk as a group of states that have
created and continued to support a criteria for determining compensation
payment that is of a regional international law character. Apart from
the impact of the Calvo doctrine on compensation in Latin American
jurisdictions, other developing state jurisdictions espouse differenf
criteria for determining comper;sation payment which may or may not enjoy
the status of regional customary law. One such standard is based on the
book wvalue notién. Let us now returﬁ and begin by looking at and dis-
cussing thé practice of courts and tribunals of developed capitalist
states, then socialist states and l.st but not least that of develo.ping
states.

Asralready stated,.using the Rose Mary case as an example, if there is
one compensation standard v:'hich‘_és perceived by developedlcapitalist
states as the requirement of international customary law, it is the
standard of prompt, adequate and-effective. Canada's case law shows
Canada's support for the standard. For example, in the case of R.V.
Thomas Lawson and Sons Ltd. 8 the court ruled that adequate compensation

be paid, using the market value notion as basis for determining the

amount to be paid. Adequate compensation in the sense of market value,

. e

according to the court, is "the amount of money which a purchaser will-

148 ’



ing but not obliged to buy the property would pay éo an ownér willi?f?f/
but not obl&ged to sell it, taking into'consideration all uses to which
the "property" was adapted ahd might in reason be applied". 9 Accept—
ance of market value in R.G. Thomés'Léwson guided the court in another
Canadian case to accept the purchase offer of $14,000, made by Woyewidka
and accepted by Rekush prior to expropriation by an-instrument of the
state, as the market K value of the property which Rekush should receive
as compensation payvment. 100 1v is not' surprising therefore that the On-
tario Law Reform Commission, in one of its reports; should advance the
same requirements for determining'compensation pavment on the basis of
the market value nol’.ion;li

The application and determination of market value is not as easyias is
projected by the Rekush case, especially where a prior offer of purchase
has no£ been communicated to the owner of an investment taken over by
éhe state. Or, where a prior offer has been made but not accepted. In
such instances of taking, no‘single valuation variable is used. In
Great Bri;aiq{_for instance, different variables are used in determining
the ‘market value of agricultural land, urban property, movables, busi-

. 2
ness and stock and shares. 12

i- o )
Like Canada and Great Britain, the U.S.A. supports the same standard.
Its case law is very clear on this. Obviously, prompt, adequate and ef-
fective compensation payment is a legal obligation. which has long been

roored in the jurisprudence of the country. In the case off Banco

-
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Nacional de Cuba v. Sabbatino 13'before the District Court of the
Southern District of New York, for example, it was held that Cuban
Nationalization Laws violated international law for three reasons, of
which one was thatlth'e laws made no mention of the need for Cuba to
adéquately compensate the victims of its nationalization meésures. :I’he
United Stdtes Foreign Claims Settlement Commission (FCSC), in its ruling
on 'thé status of a promise of future payvment, stated that such promise
must not be il_lusory nor must it fall below the standard of prompt,

adequate and effective 14 Perhaps, the position of the U.S.A. on com-

pensation is best described by the Court of Appeals in Banco Nacional v.

Sabbatino when it stated that:

"The right to just compensation in return for property taken by
the Govermment is certainly well established in American
jurisprudence. It is even protected in the Constitution,
Amend. V. Therefore, it is likely that any taking of me's
property without provision for adequate compensation is comn-
trary to the public policy of this formum..."

One fn':nds.. as well, in U.5.A. case law that depending ‘on the ‘cétegory
of - property, corporeal or incorporeal 16, its use and location, dif-
ferent variables are used in determining adequate compe;fg%tion in the
sense of the market value of the property taken. In the Séu\xdard Oil-
17 \

,  FCSC, in determining adequate compensation\}of the
{

Company Claim
claimant's rights and interests in a concession area, bas}ed—i-eg valua-
tion on a downward adjustment of the analytical or englineering method
for appraisal that is used by thegpil industry in estimating the value

of hydrocarbon reserves in the U.S.A. and throughout the world. Using

the method, without adjustments, the claimant's rights and interests
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were valued at U.S. § 17,483,522. When downwardly adjusted, however,
the figure rested at U.S. $§ 12,240,000. As for all underdeveloped con-
cession areas held by Standard 0il, they were rejected'as_having nc pre-

dictable value and were held to be of no compensable loss.

In another claim's case, FCSé reliedy on a different valuation
criteria. Iz accepted the balance sheets (book value) submitted by the
claimant company as basis-for valuating the nationalized assets of the
company 18 Similarly, FCSC, in determining the fair value of .shares
affected by nationalization, accepted their purchase price of U.S. §
1,327,714.59 which was consistent with their book value at the time of

naticnalization as the compensable value of the shares 19 A different

criteria was used, yet again, in valuating a different property. In the
e a2

Chalifoux Claim, '0, "the face value of the bonrds convert?d intc dollars

. . 2
at the rate of exchange in effect at the date of repudiation” 21 yas

relied on. However, where "the bonds bore a guaranteed exchange rate",

-

FCSC held that the claimant be paid the face value of the bonds con-
vérted into dollars at the graranteed rate of exchange, not the prevail-
ing rate when the bonds were repudiated. 22 On the other hand, where a
claim for compensation is made many vears after nationélization, more
than one valuation variable is relied on. For e¥amp1e, forty vears had
elapsed before the Division World Missions of the Board of Missions of
the Methodist Church 1nged its claim for compensation payment. 23 Yhen

determining compensation, FCSC considered the "purchase prices, age and

condivion of the properties, appraisals, and values determined for
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similar types of property in the same areas." 24

Against the background of adequate compensation\;in,;hé sense of the

{
market value of the nationalized property where thereiis a prior offer

of purchase followed by an acceptance to sell or whe;; there is ne such
offer éhd acceptance and therefore relying on different valuation vari-
ables to determine market value, are losses brought about by
nationalization, directly or indirectly, which are not compensable.
Once again, FCSC has been very instrumental in helping develop this
area. Generally, it is recognized that creditors of a nationalized in-
vestment do not have an enforceable claim for compensation against the
nationalizing state. In the European Mortgage Series B. Corporation

25

Claim, , for instance, FCSC held that where a c¢laim for compensation

is a creditor claim against é/state, in this case Hungary, that has na-
tionalized the debtor's investment, such a claim is not enforceable at
internaticonal law. This is to say, iaternational law does not require a
state to compensate a creditor upon its naﬂionaliz§tion cf the debtor's

F4
investment,

French case law espouses g Eoﬁtrary position. According ﬁo ﬁhe Couft
of Appeals of Lyons, in Amsellem Partners v. Banque Nationale pour le
Commerce et 1'Indestrie (Afrique) 26, where the sggte nationalizes an
investment, it acquires the assets as well as the ligbilities of the in-

vestment. Consequently, payment of compensation to a divested owner is

based on the net assets of the owner after deduction of liabilities.
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Creditors of the nationalized owner cease to be so. They become

creditbrs of the state. The same is not true, however, where property
is acquired by khe state by reason of the owner's abandonment thereof.
In this situation, the Court of Appeal of Paris .held that any liability
pertaining to the abandoned property is not succeeded by the state nor
is the state required to compensate the owner. 27 Alsbough appearing,
at first glancé, to be a great depérture ﬁrom the generally accepted
position that creditor ciaims are not;compensable, the French position
and the exceptions to the generally accepted position provided by FCSC,
infra, do complement each other.

5
According to FCSC, "if it can be shown that the loss of a debt claim
éor which indemnity is sought is in a direct causal connection with the
action of a foreign Government, compensation may be awarded."_28 In this
vein, where a bank depesiter, as in the Tanglefoot Company Claim 29,
Eagle Pencil Company‘ Claim 30 ang Guaranty Trust Company of New York
Claim 31, falls victim to an act of nationalizatior, he is entitled to
receipt of compensation based on his principal amount plus interest. 1In
the Tanglefoot Company Claim, for example, the company, a-depositor with
the National City Bank.of New York, fell victim to the Russian
.Nationalization Decree of December 27,l§l7. The National City Bank was
precluded, by virtue of the said decree from withdrawing its assets in
Russian banks. Consequently, the claimant company could not withdraw

its deposits from the National City Bank because the bank's obligation

To maké\géyments had been frustrated by the nationalization measures of
/ : g
- y

—
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1917. FCSC held that the causal effect of the Russian décree had
amounted to a taking of the claimant's deposits and therefore the com-
pany had suffered a compensable loss equal to<the principal amount of
its deposits plus interest at the rate of six percent. The First Na-
tional City Bank of New York, on the other haﬁd and consistent with the
Tanglefoot decision, had its compensation claim for losses suffered by
its depositors rejected. 32 IFCSC stated clearly, and rightly so, that
it was the owners of the deposit, not the cléimant bank, that had been

victimized by the Russian nationalization®measures.

Apart from the generally accepted rule that a creditor claim is non
compensable except where a direct link is established between the
creditér's loss and the nationalization measures of the state, other non
compensable areas have also been identified. One such area,; as already
stated, inveolves undeveloped concession areas. FCSC has held such areas
as having no predictable value and therefore are of no compensable loss

33. As well, where rented apartment buildings are nationalized, as was

34 and Hartmann 35, loss of rent is not

the case in the claims by Turner
to be included in compensation payment. Another category of non compen-
sable loss involves currency devaluation by virtue of the host state's
monetary laws. Where devaluation of a staée's currency is brought about
by its foreign exchange laws, as in thé Malan Claim 36, it is accepted
as "an exercise of sovereign authority which does not give rise to a

claim against that nation." 3/

38

Consequently, FCSC held,in the Furst

Claim , that any depreciation of bank déposits in a foreign state due
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to that state's monetary reform law does not constitute an act of
nationalization nor is it a compensable loss at international law.

However, if, as was held by the French Coneil d'Etat in Re Keim 39, the

¥
-

real intent of the monetary reform, devaluation, is to dispossess, then
a claim for compensation is valid. We should note though that the deci-
sion of the Coneil d'Etat was based on the Franco-Roumanian agreement of

1959 and, thus the exceptional nature of the decision.

Just as different valuation standards have been relied on in satisfac-
tion of adequate compensation and market value, so have more than one
variable been espoused as standards that satisfy, prompt and effective,
the two remaining conditions. Like adequate, prompt and effective are
descriptive and are of general import. Their generality and vagueness
make them, like adequate, not susceptible of anmy rigiﬁ definition. Let
us first look at the condition that payment be prompt. If there is any-
thing clear aboh; prompt, it is the fact that it concerns the time of
paymentl The old and outdated view, according to Dawson and Weston, an-

ticipated prior or immedﬁgke payment of compensation "whether the

deprivation be .Iimited or extensive..." “*0. These requirements, prior

and immediate payment, have been seriously challenged by case law and

must now be regarded as obsolete. 41
N

\

\
In the Norwegian Claims case, the court construed the requirement of

42

prompt compensation to mean compensation in due time. The tribunal,

in settling the dispute between Germany and Rumania in 1928, was of the
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opinioﬁ that "payment shall be made for the...property as quickly as
éossible..." 43 Providing yet another different construction of the term
in the Norwegian Ship Owners claim, the court specified that payment
should have been made at the latest day of the effective taking. 46 e
three different constructions:

(i) payment in due time;

(ii) payment as soon as pdssible; and

(iii) payment at the latest day of the effective

taking

not only lend no support for immediate or prior pavment, they also make
one fact clear. In concert, they lead one to the obvious conclusion
that the requirement of promptness is one, not of rigidity but of
flexibility. Its construction and application is subject therefore to
circumstances peculiar to each individual case of nationalization. No
wheré is this more obvious than in section 189 of.the Restatement
(Second) Foreign Relations Law of the United States which defines prompt
compensation to "mean payment as soon as is reasonable under the cir-

cumstances in the light of the international justice." 45

Recently, most nationalization.or expropriation measures have been un-
éértaken by developing states in pursuance of economic and social
reforms. Their chronic capital shortage renders it impossible for these
states to be subjected to immediate or prior compensation payment. A

flexible interpretation of prompt, in light of their capital shortage

situation, appears to be the only practical and reasonable solution. A
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rigid application of prompt would not only be impractical, but it *'would
permit comprehensive reforms only at the price of financial crisis.” 46

These consequences are avoidable pursuant to the observations of the In-

ternational Law Commission:

"It is clear that the time limit for the peyment of the agreed
compensation necessarily depends on the circumstances in each
case and in particular on the expropriating State's resources
and actual capacity to pay. Even in the case of 'partial' coy-
-pensation, very few States have in practice been in a suffi-
ciently strong econcmic and financial position to be _able tao
pay the agreed compensation immediately and in full."

With these factors in mind, the United Kingdom's determination of
prompt compensation as presented in the Anglo-Iranian oil dispute ap-
pears reasonable, the U.K. advanced the position that prompt compensa-
tion would be satisfied if, first, the total quantum to be paid is
promptly fixed. Second, allowance be made for interests on any late
payments and third, the deprived property owner be given guarantees that
satisfactorily enforce the making of deferred payments. Such guarantees
would allow the deprived private investor, if he so desires, to 'raise
the full sum at once on the security of the future payment." 48 The
U.XK. formulae is not ornly fair and reasonable to the taking party, but
the victim as well. Consistent thereto are the observations made by

Dawson and Weston, who point to the fact that "deferred payment, with

interest...is widely accepted as satisfactory in extensive wealth

deprivations."” 49

Acceptance of deferred or late payments with interest
is also substantiated by two awards 50, wherein FCSC stated that "it was

a settle principle of international law that interest was a proper ele-
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ment of compensation and that equity and justice also required the pay-
ment of interest" 21, As well, FCSC added that it "should run from the
date when the claim arose, namely the date of the loss of property, un—

til the date of payment ..." 92,

While prompt concerns the time within which payment ought to be made,

effective compensation refers to the form payment should be made in.
T

Generally, the form of payment must be capable of allowing the deprived

party, if he desires, to reinvest it in the nationalizing state or else-

33

where. In the Anglo-Iranian oil dispute, the U.X. described effec-

tive compensation in the following:

"The recipient of the compensation must be able to make use of
it. He must, for instance, be able, if he wishes to use it to
set up a new enterprise to replace the cne that has been ex-—
propriated or to use it for such other purpose as he wishes.

Money currency which is blocked currency is not effective be-
cause, where the person to be compensated is a foreigner, he is
not in a position to use it or to obtain the benefit of it.
The compensaticn must therefore be freely transferable from the
country paying it and so far as the comntry's @stxictions are
concerned, convertible into other currencies.”

Apart from controlled or non-convertible currency, payment in bonds

would likewise be considered as an ineffective measure. Its (bonds) in-
~

effectivenessl lies in the fact that by reason of subsequent devaluation,

the value of compensation agreed on would be reduced, leaving the

deprived private investor open to receipt of payment that is less in

real terms. 35

Controlled or non-convertible currency, on the other
hand, fails as an effective medium of payment because it is subject to

severe under-evaluation "on the free international money market." 20
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Like payment in bonds, the value of compensation would be reduced,
making the investor incur a loss in the payment. Depending on the
amount to be paid, such a loss may run into thousands or millions of

[ ¢

dollars.

Switzerland, first te avoid these forms of payments, entered into
bilateral treaties with those states that nationalized Swiss owned
privaﬁe investments. "The arrangements”, accerding to Doman,
"contemplate compensation of Swiss claims in Swiss francs by earmarking
a part of the export surplus of the nationalizing state in its bilateral
commerce with Switzerland. Switzerland accepted deférred compensation
for its nationals after obtaining a commitment from séveral nationaliz-
iné countr}es (fof example, Czechoslovakia and Yugoslavia) to make pay-
ment in hard currency, i.e., Swiss francs." 57 France followed suit by

securing similar arrangements. 58

Paymenﬁ in hard, free and convertible currency, while ideally accept-
able as an effective form of pavment, finds no comfort even among
developed states. Canada, as pointed out by Dawson and Weston, "stated
rhat if it were to take the property of American investors, compensation
in United States dollars would not necessarily be forthcoming, nor did
Canada agree that any local currency would be s&%ficient." 59 Treaties
of friendship, commerce and navigation, concluded by the U.S.A. with

West Germany and Japan make no mention of "an unqualified commitment to

pay compensation, while the Japanese treaty specifies 'reasonable'
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transfer of compensation subject to whatever exchange controls may be
necessary to assure imports of goods aﬁa services essentiél to the wel-
fare of the Japanese people™. 60  Even FCSC has gone as far as stating,
in the Garrow Claim, that where payment is adequate and paid in the
taking spate's currency, the condition of effective compensation is
satisfied 61. While there exists no specific form of payment generally
accepted as constituting effective compensation, it is submitted that by
general consensus, the payment in whatever form must be such that the

62

derived investor, is able to use it. Hence, where possible,

preference is given to payment in the investor's home currency. If this
is impossible, then, it must be made in a form that is negotiable and
transferable. Beyond this, however, effective compensation remains a

notion of practical uncertainty. 63

Acceptance of prompt, adequate and effective as being the only valid

and enforceable compensation standard led twe domestic courts: one in

the Rose Mary case 64

65

and the other in Bernsetin v. van Heyghen Freres
/ . .

to hold that a taking of foreign property without provision for pay-
ment of such compensation is outside of international law. Any such
taking therefore does not confer good title to the nationalizing state.
These cases had, however, up till August 1959, been the onlf cases
espousing this view 66. As much as renowned writers like Seidl-
Hoﬁenveldern wou;d like domestic court practice to pursue the path of
the two cases, Seidl-Hohenveldern was convinced nonetheless that, given

v

the present structure of the internationzl community (developed
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capitalist, socialist and developing states) any decision in support of
Bernsetin and the Rose Mary would not be respected by all states nor

would it discourage other states from pursuing similar or indentical

takings. 67  Evidence of this is already obvious in the Western Bloc

countries where their domestic courts have rejected the reasonings of

Camphbell J. in the Rose Mary case 68

While agreeing with Campbell J.'s decision, Upjohn J. in In re Claim
by Helbert Wagg and Co. Ltd. 69 rejected his proposition that the domes-
ric legislation of a state which does not provide for prompt, adequate
and effective compensation is confiscatory, is applicable only to the
nationals of that state, not foreign nationals therein, because such
legislation is contrary to international law. After a careful review of
British cases, Upjohn J. concurred with Vaisey J.'s decision in In ‘re
Banque Des Marchands de Moscou (Koupetschesky), Roval Exchange Assurance

v. The Liquidator. 70 Campbell J.'s proposition was based on general

71

principles espoused in Luther v. Sagor and Princess Paley Olga v.

72 -

Weisz '“, but as pointed out by Upjohn J. these cases '"laid down prin-

ciples of general application not limited to the nationals of the con-

fiscating state". 73 Further evidence of this is seen in the following

words:

"aisey J. expressed the view that the general principle was
not limited to nationals of the confiscating State. 1 respect-
fully apree with him, for it seems to me that on this question
 naticnality must be irrelevant. If the principle be true in
respect of a State in relatijon to its own naticnals, it must
surely be conceded in relaticn to those persons who, though not
subjects of the State, nevertheless bring their movables within
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its jurisdiction for business or private ressons or for the
like reasons enter into contracts governed by the law of the
State, and in general enjoy the same benefits and protection
and are subject to the Some disadvantages and disabilities as
subjects of the State."

Adding further, Upjohn J. stated the -following:

"In my judgment the true limits of the principle that the
courts of this country will affard recogniticn to legislation
of foreign States in so far as it affects title to movables in
that State at the time of the legislation or contracts governed
by the law, or in the scarcely less difficult considerations of
policy as understood in these courts. Ultimately I believe the
latter is the governing consideration. But whatever be the
true view, the authorities I have reviewed do show that these
courts have not on either ground recognized any principle that -
@%- confiscation without adequate compensation is per se a ground
for refusing recognition to foreign legislation. That view is
further supported by the authorities_on exchange control legis—
lation which I must now consider™. /°
-

Clearly, Upjohn J. while fully aware that any inferior compensation
framework is contrary to the British support for pI;Ompt, adequate and
effective compensat.ion, conceded nonetheless by reason of_éritish 'case
lz;w that the le.gislative creation ‘and enforcement of an inferior stand-
ard by a foreign state is not outside of international law nor is it in-

h

effective and inapplicable to British subjects in that state.
Suppor’t for the position taken in the Helbert Wagg case, against the
\il?.ose Mary and Bernsetin cases, is found in two Italian ca"ses, a Japanese
case and a West German one. The dispute between the Anglo-Iranian 0il
Company Ltd. (AIOC) and S.U.P.0O.R. Company 76, before the Court of

\fenice, resulted in rejection of AIOC's claim to ownership of crude oil,

exported from its Iranian concession areas, in S.U.P.0.R.'s possession.



LY

The Italian court stated that although the Iranian Nationalization Law
of 1951-52 made no specific mention of the amount to be paid nor did the
law require prompt payment, it was in conformity with Italian public or-

der and international law . The court was satisfied that Iran's obvious

willingness to pay compensation was a real commitment, not an illusion,

as evidenced by the concrete measures taken to settle compensation pay-

-

mént.v;On appeal to the Civil Court of Rome, .AIOC's claim was again

77

rejected, Again the court stated that Iran's nationalization

measures were nol contrary to any generally accepted principle of inter-
b .

h

national law nor were they inconsistent with international public policy

78, The measures were said to have been pursued in accordance with the’

rule of law in Iran and motivated by "reasons of the public interest in
Iran and not for motives of persecution or confiscation or for political
or discriminatory motives, and... they recognize the right of the ex-

propriated foreign nationals to compensation.” /9

When AICC again claimed ownership “af crude '0il from its Iranian con--

cession areas before the High Court of Tokyo, its claim was just as un-

1. 80

successfu Not only did the court hold the Iranian Nationalization

Law to be valid but the law was also accepted as expregsly stating

Iran's cbmmitment to compensate the British oil company for its ri hts
P pany £

and interests in accordance with the .compensation framework described

therein. -The fact that compensation payment had yet to be made or that

- -

the law made-no specific mention of the "amount, manner or time of pay-

ment of .compensation" 81 were immaterial considerations because of the
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"complexity and diversity of the interests involved"$2 which make it
difficult to determime and make prompt payment. What was of material

importance was that Iran had taken concrete steps toward making payment

.

pending negotiations between itself, AIOC and its home stateSo Again,

in N.V. Verenigde v. Deutsch—IndonesischeSA, the Court of Appeal of

. .
Bremen, in affirmation of the decision of its District Court, similarly

found:

"(i) that there was no generally recognized rule
of international law which required the.
Court to treat as null and void and thus to
refuse recognition to a foreign legislative
enactment which was alleged to-be contrary
to ‘international law; .

(ii) that accordingly, from the point of view of
international law, Act No. 86 and the ex-

“propriation of the plaintiffs based on that
S Act must be recognized and given effect in

Germany;

(1ii) ... _ :

(iv) that, as far as concerned the alleged
failure of the Indonesian Government to pay
compensation, the plaintiffs had failed to
prove that the Indonesian Government was un-
willing to pay such compensation, and in
fact Act No. 86 itgelf provided for payment
of compensation.”

In rejecting prompt, adequate and effective as the only valid standafd
of compensation under international law, the cases, from Helbert Wapge's
case to Verenigde v. Deutsch;Indonesische, clearly espouse the validity
.of any inferior compensation standard subject to the condition that any
such standard is consistent with the rule of law in the nationalizing
state and international law. As well, the cases reject any idea that
the standard of prompt, adequate and effective is one of universal cus-

tomary -international law. While it is accepted that prompt, adequate
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and effective compensation is not the only valid standard in interna-
tional law, issue is taken with the validity of any inferior standard in
international law. The test for determining validity under interna-

tional law should not rest on whether or not a standard is consistent
- - ~

) ~
with the rule wf law in the nationalizing state. . Instead, validity

should be based on whether or not a standard has developed into a
regional customary law by vifah;_gﬁzigs long continued usage by the -
parties in dispute, i.e.“— thé\nationalizing state and the victim's home
state. -If such a standard exists, it should be used in determining com-

pensation payment, if none exists, recourse must be given to a standard

‘with universal flavor.

b *

‘There is no doubt that prompt, adequate and effective, being imbedded
in the jurisprhdence of Western Bloc countries, is a valid international
law standard of 2 regional naturc. Consequently, if a Caradian
subject's investment were to be nationalized by the U.S.A., Great
Britain or other Western Bloc states, compensation payﬁsnt thereto would
be satisfied on the basis of prompt, adequate and effective. The ap-
plication of an inferior compensation standard would be of no effect in
international law.  Similarly, the contention by Easferm Bloc stagés
that compensation payment is not a requirement of interﬁational law must
be restricted in its- application among those states. Another legal
framework thaf is of a regional international law character, now rooted-

in the jurisprudence of Latin American states, is based on the Calvo

doctrine. Its regional status in international law theredore restricts
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its validity and "application to and between its adherents. As well,

another compensation framework, used by developed capitalist states to

sati§fy their requirement of adequate cgmpensation and -espoused strongly
‘by 2 number of developing states as the only legitimate valuation
criteria for determining cbmpensation is based on the book value of a
nationalized investment. Before making any judgmental trepresentation on
whether or not it is of a universalbcr regional character, or neither,
let us first look at the two concepts, the Calvo doctrine and book
value, respectively.

Thg Calvo sténdard, better known as the Calvo doctrine of clause and
first espoused by Carlos Calvo of Argentina in 1868, emerged during the.
period when Latin American states feltr their domestic economies were
being subjected to extensive exploitation and abuse by North American

and European investors. 86

It became a device for resistance against
economic imperialism from these two regions by preventing their inves-
tors from avoiding domestic tribunals and seeking diplomatic support for
their claims. 87 Founded on two nationalistic themes, "the‘doctrine,"
first, "insigts on the strict abstention by other nations in what is
held to be the sovereign and exclusive responsibility of the host state
to adjudicate rights in respect of resources or conduct within their
borders and compensation for their public takings; and second, it
"argué§ for the subjection of foreigners to laws and judicial regimes of

countries in which they are found or invest.," 88 This legal nationalis-

tic stand, now firmly cemented in Latin American ideology, has&hatured
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into a basic principle found in the jurisprudence of that region. 89

Examples of the doctrine's adoption are to be found in the domestic
laws and investment égreements of its adherents. The Peruvian Constitu-
tion of 1933, in Article 17, provides that: '"Mercantile companies,‘na—
tional or foreign, are subject, without restrictions, to the laws of the
Republic.' In every State contract with foreigners or in the concessions
in the latter's favor, it must be expressly stated that they must submit
to the 1aws and tribunals of the Republic and renounce all diplomatic
claims." 90 Presenting another version of the doctrine, the Venezuelan
Constitution states that: "Aliens in Venezuela have, without prejudice
to what is provided in international conventions, the duties and rights
that this Constitution and the laws grant to them, but neither the one
nor the other may be greater than those of Venezuelans." 91 Similarly,
tﬁe Andean Foreign Investment_Code. in Article 50, requires that:

"Member countries shall not grant to foreign investors any treatment

i . ) } 2
more favorable than that granted to national investors." 92

?rom these samples of the doctrine’s éspousal arise five common provi-
sions that Wisely refers to as: "(i) submission to local jufisdiction;
(ii) applicetion of local law; (iii) assimilation of foreigners for pur-
poses of local contractual arrangements; (iv) waiver of diplomatic
protection by the foreigner's home state: and (v) surrender'of rights

under international law." 93 Thus, determination of compensation for

the nationalized property of a private foreign investor falls within the
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exclusive jurisdiction of the taking state's tribunals and the dictates
of its laws. Depending therefore on the compensatory standard as
provided in the taking state's applicable laws, the amount of payment
expected by a deprived investor may range from no comﬁensation to

prompt, adequate and effective compensation.

Rejection of the Calvo requirements by the chief exporters of private
investment rests on a number of arguments, of which: (i) foreign in-
vestors would be left at the mercy of their host state and they would in
consequence thereof be open to treatment below minimum acceptable stand-
ards at_international law; (ii) without the diplomatic protection of
their home state, foreign investors wouldebe left open and vglnerable'to
indiscriminate abuse by their host state; and (iii) the doctrine, in
nationalization, expEOpriation and requisition disputes, makes a
deprived owner susceptible to receipt of compensation payment way below
what he would otherwise be entitled to unde;'international law. Hence,
instead of subjection to an international law standard of compensation
payment, applied uniformly throughout the globe, investors would find
themselves in a world of different compensatory standards. So much so
that deprived private foreign investors may be required by their taking
state to compensate it for its loss of profits suffered through tax
avoldance and transfer pricing schemes instead of the common practice of
receiving payment from the state. Bevond these legal arguments arises

the economic concern that the Calvo doctrine only helps to create an .in-

vestment climate of uncertainty and therefore unattractive to foreign
~
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investment. Even where an adherent of Calyo, in its present domestic
law, guarantees prot?ction comparable to international law requirements
that state cannot, with absclute certainty, guarantee thap the same
standard of protection will continue to prevail over succeeding govern-—
ments. International acceptance of Calvo would lead to a great reduc-—
tion of private capital and technological inflow to developing states’
from their client exporters. But the fact that foreign investors have
continued to invest in Latin America, notwithstanding the Calvo
doctrine, lends less credibility to concerns over its hindrance of for-

eign capital and techrolagical inflow.

5=~

Seen from the perspective of its adherents, however, the Calvo stand-
ard allcws them to exerciée their sovereign rights without compromising
them with outside pressures. The Calvo standard, in respect of
-nationalization of private foreign property, allows a state to téke over
such prowerty, without being restricted to do so by having to compensaée
victims of nationalizdtion according to other regional international law
requirements. Without subjection to such international law requirements
and in the absence of outside pressure, a state can pass appropriate
laws, taking dinto consideration its capital capagity and upon
nationalization of a foreigner's property pay compensation accordingly.
As compensation payment would be determined in line with the taking
state's capacity ﬁo pay, that state avoids financial disaster than if it
were to pay an amount bevond its capacity. The standard would therefore
allow developing states to pursue massive economic and social reforms.

-
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Application of the'Falvo standard, beyond theoret%sal arguments, has
been less troublesome. It is a standard which is accepted and enforced
between Latin American states themselves. States that reject the stand-
ard "have no cause to dispute it unless they consider that an injustice
has been perpetuated on one of their nationals.” e But denial of jus-
tice, althcugh an exception to éalvo, is, however, a problematic concept

at international law, Early attempts to identify denial of justice

standards concluded "that foreigners were entitled to the same proce-

dural and substantive safeguards as local nationals..." 22 In this con—

text, the denial of justice concept adds further support for Calvo in-
stead of being an exception thereto. 96 Nonetheless, cutside of Latin
America, the Calvo doctrine finds no recognition as a requirement of in-
ternational law nor have its adherents succeeded in having it embodied

in treaties with states outside of their region.

Although found in the practice of developed capitalist and developing
states alike, the book value criteria has been applied differently. For
developed capitalist states: valuation based on book value must be such
that it represents the market value of the nationalized investment. In
order to achieve this, adjh tments to an investment's written down book
value become necessary. This position is, however, challenged by
developing states in Latin America, the Caribbean, Africa and the Middle

East, who argue that usage of the written down book value of an invest—

ment is the only legitimate method of determining compensation payment
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for natior;alized investments. In Latin A_meric:a, legislation and govern-
ment decrees have on many occasions made specific reference to‘ adoption
of book value as basis for determining the amount of compensation to be
paid to a deprived foreign investor. 2/ One such example is the state-
ment on acquisition of two North American mining corporatioﬁs yhich'the

President of Chile released in 1969. President. Frei stated inter alia

that:

~

"The purchase price of 31 percent will correspond to the book
value of both companies, as set by the Copper Corporation and
the Intq;nal Revenue Department...The book value of 31 December
1968 was approximately 197 million dgélars‘and that wiil be up-
dated to 31 December of this year."

In its negotiations wilh Alcan (Canadian parent corporation) for
majority participation in Demba (Guyanese subsidiary of Alcan}, the
Guvanese government initially proposed that valuation for Alcan's less
in Demba be based on "the written down book value for income tax pur-
poses on 31 December 1969, with additions of value during 1970 ‘other
than by revaluvations and reappraisals.” 99 Subscribing to adequate com-
pensation, however, Alcan valued its loss at U.S. § 85 million. 100
Further negotiations led the parties to setile for U.S5.$ 53,798,041 on
14 July 1971. 101 4 settlement higher than written down book value yet
lower than adequate compensation. In obtaining a2 51 percent holding in

each of two foreign owned mining dJberations in 1969, Zambia, using the

book value standard, paid U.S. $ 300 million. 102

The Yamani Participation Agreement as concluded by Saudi Arabia's Qil
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Minister with foreign o0il corperations in December 1972, though short
lived, provided for a compensation framework that preferred adjusted
book value over written down béok value, 103 Although the adjusted book
value framework makes the foreign oil investors susceptible to receipt
of compensation payments lower ;han adequate compensation, it was
nevertheless rejected by Iran and Libya as being four times more expen-
sive for the taking state than written down bLook value. 104 con-
sequently, Libya, one of the Middle FEastern states that refused
ratification of the Yamani Agreement, pursued its own nationalization
program .using written down book value as basis for determining compensa-

tion payvment. 105

Support for thé written down book value stgndard by those developing
states that have adhered to and espoused the standard in practice is not
difficult to %eason. Just as prompt, adequate and effective compensa-
tion serves to safeguard the interests of developed capitalist states
and the institution of private property, peculiar thereto, the written

down book value standard serves the interests of those developing states

from having to pay enormous sums as compensation. Furthermore, while

~
compensation payment based on other standards lower than the traditional

standard are difficult to justif?l written down book value payments are
easier to jhstify, if not legally, then, economically. Another attrac-
tive aspect of book value to those that have used it is that valuation
based on written down figures is easy to determine. Ovens points this

out in these words:
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"Unadjusted or indicated book value as porcrayed in a balance
sheet at or close to valuation date is a simple matter, and it
is usually easy to determine the excess of assets over
liabilities and the{t(%wrrhof the business in temms of ac-
counting balances.™ -

Kow accurate valuation based on the written down book value standard
is and how much a taking state pays as compensation are subject to the
written down amounts given as value for a taken investment's assets and
liabilities. Depending on those amounts, book value:

"is increased by an increase in assets;

is decreased by a decrease in assets;

is decreased by an increase in labilities;

is increased by a decresse in liabilities."

As well:

"If assets are overstated, then book value is greater than the

fair [market] value of a company.

If assets are understated, then book value is less than the

fair {market] value of a company. _

If lisbilities are overstated, then book value is less than the

fair [market] value of a campany. E

If liabilities are understated, then-bocfb'rvalue is greater than
: . .1 /

the fair [market] value of a coampany.

Compensation payment, calculated through application of book value has
generz1ly been lower than payment based on market value because "under
conditions of uncertainty," usuelly so in developing economies, foreign
investors "have employed the ’'modifving convention of conservatism'."
108 as errors in over stating the value of assets or under stating the
value of "liabilities are more dangerous to the owners and creditors of
a business than errors in the opposite direction,” an investor in condi-
tions of uncertainty will tend to understate the value of his

investment's assets ané overstate the value of  its liabilities. 109

Consequently, foreign investors that use this accounting practice fall
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victim to its usage when their investments are nationalized and bock

value is adopted to determine the amount of compensation therefor.

R

" One chief contention against usage of written down book value is that
if unadjusted it takes no account of future profits (calculated from
profits an investment has generated prior to its taking) and the value

of intangible assets (patents, copyrights, research and development,

110

trademarks and good will). If the notion of compensation for loss

is to return a deprived - investor to the position he enjoyed prior to

’ =

deprivation of his investment, then, written down book walue should be

- -

aﬁjusted to include inter alia future profits and the value of intan-

111

gible assets. Applied in this direction, valuation based on ad-

.

justed book value would correspond to compensation payments equal to or

2
near the market value mark. 112

Alternatively, where a nationalized in-
vestment has a poor recoverability rate because of its inability to gen-
erate profit, written down book value is adjusted differently. For ex~

ample, in determining the compensation award for Revere Copper and Brass

Inc. (RCBI), the American Arbigfélion Association (AAA) adjusted the

retained earnings and losses of againsi; the amount invested to ar-
rive at the market value of RCBI 113, his is how AAA's valuation 114
looked:

"Net investment per 6/30/74 Balance Sheet $64,131,000.00

LEB‘n1uadoa1of"bdnneqrﬁmupmmtami Y

other productive facilities $466,328,856.00

‘ $17,802,144.,00
Less disallowance of tax benefits $12,434,000.00
and ﬂmmunimzofﬁnuzex.du:gs $ 4,237 ,000.00
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$
Net investment at 6/30/74 after adjustments $

Had this been the trend in the practice of developing states as well,
ad justed book value would have enjoyed a broader application in interna-
tional law. So much so, that it would become a valuation criteria of

universal application in international law,

As it is, however, there is no consensus ambng developed capitalist
and develéping states on how book value should be applied. Obviously,
developed capitalist states prefer adjustéd book value because it is
consistent with their  notion of compensatiyn payment and their strong

adherence to the sanctity of property. 115 The restricted preference of

—y
e

developing states to written down amounts.in a corporation's books less
taxes, royalties and other claims due to the host state is just as un-

derstandable.

Justification for written down book value rests on the argument that
as amounts (assigned as value of assets and liabilities by the owner) on
which tax and rovalty payments to the host state are determined, it is
reasonable that the same unadjusted values be used in determining the
amount of compensation to be maée. In light of the apparent positions
-taken by developed capitalist and developing states, on usage of the

book value criteria, emerges a point where both sides concur which must

be accepted as being of universal application in international law. It
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t,

is apparent that where the recoverability rate of a nationalized invest-—

ment is very poor and therefere incapacitating it from generating

- ~

= 3 3 ¢ . . -
prorit, both sides do concur on the application of a downward adjustment
of the investment's written down book value. This is evidenced by the
compensation awcrd ¢f Revere Copper and Brass, Inc. and the positien of

developing states regarding deduction of taxes, rovalties and other

-claims due to the state from the written down book vslue of the na-

tionalized investment. Beyond this, however, where the nationalized in-

vestment has recovered its capital cost and is generating profit, there

is no consensus ad idem between the two sides on how book value is to be

applied. Consequently, in this situation book value breaks down into

. N .
two regional standards. One, based on upward adjustments of book value,
1s restricted in application to and between its adherents, The other,
qifed on the written down book value, is also restricted in its interna-

t¥onal law application to those who support it.

+

Several important observations did surface from the domestic and
3 .
regional practice of states at this point. We saw the relegation of

adequatg compensation ffom its traditional international law status of
universality Xo one of.regionality. As well, "we observed that as much
as the Latin Americans would like to see Calvo enjoy a universal inter-
national law status, it in fact is only of negionai international law
applic;tion in compensation disputes between a Calvo adherent @ost state

'

and a -private foreign investor whose home state is 2lsc a Calve dis-

ciple. The Eastern Bloc states, who generally argue that compensation

-
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is not a condition of nationalization, support an e%treme position that
enjoys no legal- justification wheée a2 nationalized private foreign in-
vestment enjoys the status.of a'legélly constituted going concern prior
to its take over. ?or this reason their position fails to have any

. relevance to this study because here we are concerned about compensating

O

lawfully constituted private foreign business ventures, not illegal
]

ones. Book value, the other compensation standard which is supported by
‘devéioping and develoﬁed capitalist states for different reasons, 1is
also of regional international law applicAtion. Most developing states
that support the standard prefer application of written down book value
figures while deﬁeioped capitalist states prefer an upward or downward
ad justmeni of the figures dep;nding on an investmentﬂs ability or dis-
ability to,generate‘profit. .z

~

In 1igﬁt of thesé differen: positions on compensation, as we shall
also see in the‘official claims or representations of state3, infra, and
their portrayal of a state of shambles, the determination of a compénsa—
tion framework of universal appligation appears impossible. Neverthe-
less, instead of, saving the compensation issue is an international chaos
and accepting it as such,- this seemingly chaotic situation is itself a
heiplful guide that aids the determinatiog of a compensation framewofk of
universality. The different standards and the strong and continuing
support of theia{ﬁdhetents suggest in no uncértain terms, as was ap-

parent in the preceding chapter, that the formulation of 2 universally
\ -

accepted compensation framework ought to be based on the notion of
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neuﬁrality. Such a compensation framework must be one that acknowledges
the sovereign riéhts of states and allows for the free flow of capital
and technology. In short, it must be one that satisfies the principle
of neutrality of international law as we shall see in the forthcoming
chapters.

B. Official Claims or Representations of States.

Difficulty.arises in this area of the discussion for the single reason
that aiplomatic correspondence and other official state representations
on compensation are scarce. Consequently, it is impossible to develop
any universal picture on how the policymakers of all or most“éiates per-
ceive the compensation issue and to determine whether or not their per-
ceptions concur with the position of their municipal legal syséems..
thwithstanding this dilemma, the available official representattons of
states, few as they are, if understood in the context of the regions
they belong would best serve this chapter.

-

If there is one state whose official position on compensation has been
+*

made on more than a few occasions and consistently espoused, it is the
y.5.A. This 1s explained by the U.S.A.'s strong adherence to the

116 whfe% has come into direct conflict with acts

sanctity of property
of nationalization visited upon its nationals, more than any other
state's, throughout the years. Just as its position on property has
remained unchanged over the years, so has its official positioh on cem-—
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pensation payment. This is evident from ‘the days of Secretary of State

Hull up to the present. When Mexico nationalized U.S. owned agrarian

Eow

and oil properties from 1915 to 1940, diplomatic notes on compensation
were exchanged between the U.S.A. and Mexico. The U.S.A.'s position in
the dispute was well documented by Secretary of State Hull's note, dated
July 21, 1938, which reads in part:

"The taking of property without compensaticn is not expropria-

tion. It is no less confiscation because there may be no

expressed intent to pay at sametime in the future. If it were

permissible for a government to take the property of the®

citizens of other countries and pay for it as and when in the

judgment of the govermment, its economic circumstances and its

local legislation may perhaps permit, the safeguard which the

constitution of most countries and established international

law have scught to establish would be illusory. Governments

would be free to taxe property far beyend their ability or

ullhnbn& ¥ v, and the owners thereof would be without
recourse.” 11

When Sri Lanka took over U.S. owned investments without paying -prompt,
adequate and effective compensation, the U.S.A. retaliated by suspendi

aid to Sri Lanka. The U.S. Government statement on the suspension was

to the effect that:

-"'The Government of the United States... did not then and does
not now contest the right of Ceylon (Sri Lanka), as a sovereign
state to nationalize private property. However, when such
property belongs to a citizen or a company of a foreign
country, the pavient of prompt, adequate ﬂ% effective compen~
sation is required by internaticnal law." _

L
Again, when Cuba nationalized over U.S5. $ 1 billion worth of U.S.owned

property, the U.S. presidential rejection of Cuba's nationalization

”

measures was strong and consistent with past. official repre-

119

sentations. The same position remdined unchanged in the wake of

-
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Chilear nationalization of its (U.S.) nationals' investment. Chile, in
determining compensation payment based on written down book value less
excess profits (calculated and applied retroactively) and other deduc-

tions, drew this ‘response from the Secretary of State: -

"The Controller General of Chile announced his findings on Oc~
tober 11 that ro compensation would be paid for the U.S. copper
‘mining investments expropriated on July 16 except for modest
amonts in the cases of two smller properties.

The United States Government is deeply disappcinted and dis-
turbed at this serious departure from accepted standards of in-
ternational law. Under established principles of intermational
law, the expropriation must be accompanied by reasonable provi-
sion for payment of just compensation. The United States had
made clear to the Goverrment of Chile its hope that a solutidn
could be found on a reasonable and pragmatic basis censistent
with international law.

It appears that the major factor in the Controller General's
decision with respect to the larger producers was the deter-
mination on September 28 of alleged "excess profits”. = The
unprecedented retroactive epplication of the excess profits
concept, which was -not obligatory wnder the expropriation
legislation adopted by the Chilean Congress, is particularly
< disquieting. The U.S. companies which are affected by this
~ determination of the Chilean Goverrment earned their profits in
(hile in accordance with Chileen law and under specific con— °
tractual agreements made directly with the Goverrment of Chile.
- The excess profits deductions punish the companies today for
acts that were legal and approved by the Government of Chile at
the time. No claim is being mede that these excess profits
deductions are based on violations of Chilean law. This
retroactiX%deUemrination has serious implications for the rule
of law.™ *<

Perhaps the U.S.A.'s official policy position is best described by two.
policy statements: one issued on January 19, 1972 121 apg the other on
December 30, 1975 122 The more recent policy statement of the two

stated that: . @

J )
"There have been significant developments during the past year
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concerning foreign investments by U.S. private firms. The
Secretary, at the 7th Special Session on September 1 and at
CEC December 16, emphasized the U.S. belief that foreign
private investment can meke a very substantial centribution to
economic development. There have also been a rumber of actual
or contemplated nationalizations involving U.S. firms, and en-
suing settlement negotiations. In these circumstances, the
Department wishes to reiterate pertinent U.S. policy.

The President of the United States, in January 1972, drew at-
tention to the importance which the United States attaches to
respect for the property rights of its nationals. He stated
that the policy of the United States concerming expropriatory
arts includes the position that: "Under intermational law, th
United States has a right to ‘expect: .

1

- That any taking of American private property will be
nondiscriminatorys

- Trat it will be for a public purpose; and
- That its citizens will receive prompt, ade%ate. and effective con
pensation from the expropriating country.” *
'J&-‘\
Consistent with this policy is the undertaking that if prompt, adequate

- 4
and effective’ compensation is not paid by the nationalizinp state to

U.S. subjects, the U.S.A. will cease continuance of bilateral econromic

. . .. 24 . .
assistance to the nationalizing state 124 35 was effected against Sri
Lanka. Renewal of U.S. assistance will only materialize if steps are

taken by the nationalizing state to effect payment of adequate compensa-

. - 125 . . . . .
tien. 125 On the other hand, assistance may not be discontinued if it

is within the U.S.A.'s interest that discontinuance not be effected. 126

The U.S.A"s policy on compensation rests on two fundamental reasons.

[

Firstly, as already stated, its perception of compensation is not'only

consistent with its respect for the institution of private property but

3
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is also protective of individual rights and interests therein. 127 Seen
from a global capiralistic perspective, a different reason is given

which an official of the Department of State refers to in these words:

"...there is.also a large dose of bnlightened self-interest,
which recognizes that a world in which the legitimate aspira-
tions of the developing.countries are frustrated is not likely
to be the kind of world we are comfortable living in. Further,
we are convinced that substantial flows of private capital,
with the technology, know-how, and management skiils that ac-
company it, are essential to this development process.
Government-to-goverment and multilateral aid also have a role,
» but it cannot substitute for those private resource transfers.

Inadequately compensated expropriations comstitute a major
threat to those critical private investment flows. Private in-
vestors care frow enviromments which private property rights

are recognized and assured and will not continue to put their
© assets atriﬁgin countries in which these rights are not
respected.”

No doubt, the U.S.A.'s policy position is generally representative of
the position of most other developed capitalist states. It is true that
prior to the emergence of socialist states and decolopization of former
colonies into the international fora, prompt, adequate and effective
compensation was supported and applied "among and against Western"

129 Back then prompt, adequate and effective had an interna-

states.
tional law status of universality. While the position of Western Bloc
states reéarding compensation has remained unchanged, composition of the
international‘ community has seen drastic changes. With these changes
have come different atﬁitudes toward compensation payment. Con-

sequently, adequate compensation has been relegated in status to one of

regional applicability «s an international law custom,
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Challenges to prompﬁ, adequate and effective have come from the states
that do not share the same sentiments regardi&g private property or
those that prefer settlemént of compensation based on a different stand-
ard or arrangement. Latin American states, as we have seen, prefer
settlement of compensation claims in accordance with the Calvo douctrine.
Mexico's response to Secretarv of State Hull on August 3,;1938 voiced
its desire to settle U.S. claims according Lo Fexico's domegtic law and
legal procedu;e. 130 Further evidence of this practice in Latin America
is seen in the Peruvian diplomatic note of November 28, 1968. 131 The
note rejected the representation By the U.S. diplomatic note of November
8, 1968, urging Peru to pay prompt, adequate and effective compensation.
Its position and that of other Latin American states is apparent in the

words of its note: ‘ -

E

"In the first place, it-is precisely in the exercise of tiis
acknowledged right of every sovereign state to expropriate
property within its own jurisdiction thzt the Govermment of
Peru has proceeded to enact and enforce the Decree-laws 17065
and 17066, referred to by Your Excellercy. From the recogni-
. tion of this right, it follows that its exercise could not be—
come the basis of diplomatic action, nor could such action be
" permitted by a Government which has lawfully exercised this
right. The dectrinal and comstitutional position of Peru in
this respect, as is true alsog,) the other Latin American na—
tions, is clear and definite,™ =

As 1s now evident, not only is the Calvo doctrine rooted in the

jurisprudence of Latin American states, it has also been espoused in the

"official correspondence of members of the region. Consequently, its ap-

plicability as a requirement of regional international law among .Latin

American states is unquestionable.
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. The official position of other countries, especially developing states

~remains unclear for want of availability of their official reaction to

the problem of compensation. Reasons for this are twofold: one, acces-
sibility to such information is difficult and, two, 2 good numBer of
states have not beeﬁ put in a sit&étion where tbey have had to make
their -official position regarding compensation known. Nonetheless,
there are those like Sri Lanka who would prefer negotiation of compensa-
tion by lump sum payment 133 Such‘a preference, however, does not
focus on particular compensation standards and therefore does not help
in determining the status of specific standards. Consequently, we are
left with having only covered prompt, adequate and effective compensa-
tion and the Calvo doctrine, and being further convinced about their
regional international law character. .

C. Negotiated Settlements.

-

LY
The issue of whether or not negotiated settlement agreements fall
within the ambit of Article 38(1) (b) of the Statute of the Interna-
g . )
tional Court of Justice appears settled by the ICJ in the Barcelona

Traction case wherein the Court stated, as dictum, that such settle-
ments, by reason of their peculiar circumstances, should be disregarded
in determining customary law. 134 Support therefor was subsequently

provided by the sole arbitrator in Texaco v. the Libyan Arab Republic

when he dismissed lump sum payments and other negotiated settlements ast
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being outside of customary law development. 135 Instead, negotiated

settlements should be categorized merely as "amicable settleﬁents which
have taken place having-been inspired basically by considerations of ex-
pediency and not of legality.” 136 However, like Lillich and Weston,137
and Seidl-Hohenveldern, 138 e disagree with rejection of negbtiated
settlements, espeeidlly lump sum agreements, in determining the develop-
ment of international law custom regarging compensation payment. In
proceeding to substantiate our position, let us first explore the dif-
ferent arrangements concluded between parties to negotiated settlements.

It is true that negotiated settléments vary according to ci;cumstancés
peculiar to each, resulting in difficulty ofqidentifying a uniform prac-
tice of universal applicaéion. A sample of settlements concluded be-
tween respondent and claimant states or between respondent states and
claimant investors reveals this. Poland agreed, after three vears of
negotiations with the U.S.A.,‘to make a. lump sum payment of U.S. $ 40
million in satisfaction of all U.S.A. claims against it. 139 ‘Both state
parties agreed to have payments made in yearly installments of U.S. § 2
million spread over a twenty year period 140 and upon the coming into
effect of the compensation agreement, all U.S.A. claims against Poland
would be extinguished 141 1n the Canadian;Bulgarian settlement agree-

142

ment. ,» however, the total Ilump sum amount of Can. $ 40,000, to be

1&3, was made within two months of the date of signa-

ture of the agreement 166 4 different settlement was negotiated be-

paid by Bulgaria

tween the U.S.A. and Rumania in 1960 145. Prior to conclusion of the

)

=~
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A
agreement the U.S.A.[ had blocked Rumanian owned assets in the U.S.A.
valued at U.S. § 22,026\%?0 and the United States Foreign Claims Settle-
ment Commission had, by virtue of U.S.A. domestic law and international
law, rendered 498 awards that it valued at U.S. § 84,729,291 against

146

Rumania Yet, when the lump sum agreement was signed, the U.S.A.

had to settle for the amount of U.S. S ?4,526,37@ which Rumania only had
the outstanding amount of U.S. § 2.5 million to pay in five annual’ in-
stallments 147, But in the settlement agreement with Czechoslovakia in
1981 158, the U.S5.A., using its blockade of 18,400 kilograms of fine
gold coins and bars owned by Czechoslovakia as bargaining leverage, Qas
able to secure é significantly higher settlement of U.S. § 81.5

149

million According to Lillich and Westomnr, these tvpe of agreements,

those that require payment "at the date of signature or entry inte force

" of the Settlement Agreement" or "within a vear (or months) thereafter",

number over forty 150

There are also those negotiated settlements that are silent on the
amount to be paid, instead, they require satisfaction of payment based

on receipt of "a percentage of the proceeds of exports by the respondent

to the claimant state,"

151

usually covering a period of twenty eight years
. Poland and France, for example, agreéﬁ that as full settlement of

L3

all French claims, Poland should deliver 3,800,000 tons of high grade
coal to France 1°2. 4 different arrangement was reached between Peru

and the U.S.A. regarding compensation for Marcona assets, nationalized

by Peru. Although the parties negotiated a specific settlement of iL.S.
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$ 61,440,000 as the principal amount to be paid by Peru, satisfaction of
the principal amount was based on a combination of cash payment of U.S.

$ 37 million and the performance of a long term sales contract between
N ‘
153

Peru and- Marcona

- ’

a—" .
Another category of settlement agreements are those, about nine, which

"provide for the mutual waiver of claims...". 134 Article 1 of the

Norwegian-Polish settlement agreement of 1955, for instance, states

that:

"The Polish Government and the Norwegian Coverrment agree that

the Norwegian assets in Poland as set out in Schedule A to the

present Agreement and the Polish assets in Norway as set out in

Schedule B to the present Agreement shall be set off  against

each other and that claims réumiﬂg to these assets shall be

considered as finally liquidated." D°

In a West German case, the Court of Appeal of Berlin rejected the claim
of a Hungarian national pursuant to the German-Hungarian Treaty of Peace
which waived any compensatioh claim of Hungarian nationals against Ger-
many . 156 Waiver of the right to compensation is not, however, a prac-
tice peculiar to negotiated settlement agreements. Individual states

have also been known to have waived their national's claims against

other states. The Aust;ien State Treaty (Individual Claim to

compensation) case exemplifies this sitvation 157 In that case the

plaintiff, whose property had been expropriated between 1941 and 1944 by
Germany, was promised compensation therefor. However, the promise was

subsequently waived by Article 23(3) of the Austrian State Treaty of

1955 which reads: CST

T,
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"pustria, on its owm behalf and on behalf of Austrian na-
tionals, waives all claims against Germeny and Germen nationals
outstanding on 8 May 1945."

Arguing that such waiver had amounted to expropriation of her right to
receipt of compensatiﬁn from Germany, the plaintiff sought indemnity
- from Austria. While concurring that such waiver had amounted to ex-
propriation of her right, fhe Supreme Court of Austria held that it did

not, by itself, obligate the state to compensate her losses.

Outside of state to state negotiated settlements, which fall into any
of the aforesaid categories, are settlements which have been negotiated
between nationalizing states and hationalized foreign investors, Take
the eleven U.S. owned and one British owned investments that were na-
tionalized b;qkrgentina on November 15, 1963 158, By 1967 all investors
had managed-to negotiate varying settlements with Argentina. For ex-
ample, six of the [.S. investments concluded cash settlements ranging
from U.5. § 4 million to U.S. § 42 million, while the British investment
settled for U.S. $ 21.5 million. When Bolivia nationalized the Bolivian
Gulf Gil Company assets on October 17, 1969, the assets were valued by
Gulf at U.$. 5 120 millien 159..Bolivia's valuation of the assets, on
the other hand, stood at U.S. § 85 million. After negotiations which
ended on September 10, 1970, Gulf and Bolivia compromised their posi-
tions by reaching a settlement of U.S. § 95 million. Instances of state
and foreign-investor settlements occurred in other Latin-American, some

160

African, Middle Eastern and Asian states 16 .

-
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Against this backgrand, it is not difficult tc appreciate why the ICJ
in Barcelona Traction and the sole arbitrator in Texaco v. The Libyan
Arab Republic should reject negotiated settlements in the determination

of international law custom and compensation payment. While it is true

 that the final outcome of negotiated settlements depend largely on "the
N gaes . . 167 i
“political and economic judgments of the occasion" 161 and not on dic-

) . . . -
tates of law, they should not be discarded as irrelevant in determining

s

international law custom, To deny their relevance in the determination
\

of international law custom is to do so on the basis of a narruw, and
\\_-‘ | _ ) . . :
simplistic understanding a2nd appreciation of the reasons pertaining to
their conclusion. When understood in totality with the compensation
3 ]

problem, one then bégins to appreciate the fact that there is more to a

162

-

lump sum agreement and other negotiated settlements than being

merely an instrument which reflects the political and econemic will of

the parties at the time it was concluded.

. - x
Lillich and Weston refer to two reasons that merit usage of negotiated

-

settlements within the scope of Article 38(1)(b) of the Statute of the

International Court of Justice in these words:

"First, as post war arrangements, all are part of a process
that has become in the last quarter century almost the sole
decision malking mechanism for resclving intermatiomal c<laims
“controversies. They constitute, in shorf, virtually the sole
indicator of contemporary internaticnal claims expectation and
preference, and replace in impertance the norm generating and
clarifying influence of previous permanent and ad hoc interna-
ticnal tribunals. Second, alvhough flowing from their central
corflict-resolving role and their consequent close and

i
'
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widespread scrutiny from foreign office to foreign office, the
agreaments display among themselves... a consistency of ap-
proach and unity of perspective %t can only be described as
reflecting a 'general practice’.

Consequently, as submitted by-Lillich and Weston:

"The :two observations alene... are sufficient to relegate the
sui generis — lex specialis theory advanced in Barcelona Trac—
tion te the oblivion it deserves and to place the post war
Settlement Agreements squarely within Article ﬁl)(b) of the
Statute of the Internatienal Court of Justice."

Accepring the justifications by Lillich and Watson for the need to rely

on negotiated settlements reparding the determination of international

law custom, we must now focus our attention on why su

settlements have
come to deminate the resolution process of interflational c¢laims. It is
) -
4

hoped inter alia that a better understanding of the issue of compensa-

tion pavment will be realized as a consequence. - :

”~

The fact that negotiated settlements, especially lump sum agreements,
now dominate the resolution of international claims can be traced to at
1éast one fundamental factor. Such settlements are more practical than
other modes of resolving international claims whiéh Younger ailluded the

British House of Commons to, in these words:

 — "One was by setting up a Mixed Clains Cumdssion which ad judi-
cated on each claim between the claimants and the foreign
govermrent concerned. In 2 formal sense that was quite a
suitable arrangement, but it has proved every slow in opera-
tion. In many cases the claimants have gone for years without
receiving their money...

"The second way in which tids has been dealt with in the past
has been an agreement between His Majesty's Govermment and what
I might call the debtor goverrment as a result of which the
lump sum for all British claims is agreed. That leaves the
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Goverrrrm‘ﬁ,here o deal with the splitting up of the lump sum
among the” mamaua.t ¢laimants here.

..There is a third waey, which has not, I think now very much

practical relevance... and that is the possibility of direct
negotiation with the govermment concerned on each’ separate
cJaim but as the House will realize, at any rate where the
%9 numerous, that is very rarely a practical proce-
dure."

With limitations on availabie remedies outside of domestic jurisdic-

.

tions and the "fragility of international law", states,have-continued to
accept negotiated settlements as being of practical attraction ~not-
withstanding the fact that such settlements will, most likely than not,
result in their receipt of less than the full value of their national's
claims. 100 Ppareial compensation is te be expected in a negotiated ar-
rangement because it is a resolution process through which conflicting
views, interests and legal positions regarding compensation pavment and
the status of private property are more susceptible to compromise. Con-
sequently, while parties to a lump sum agreement may walk away feeling a
sense of loss for being unable to fully-iﬁcorporate all their proposals
into the agreement, they also 1ea;e with the satisfaction that theyv were

able to get the other side to compromise their proposals as well.

. Any bearing negotiated settlements have on compensation and interna-
tional law custom, notwithstanding their apparent lack of identifying

specific compensation standards, is important. Negotiated settlements

have meant that instead of attempting to impose one’'s compensation.

standard on another, many states have shown that negotiation of a

-

mutually acceptable settlement is one of the best neutral ocutcomes. 167
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Such settlements have been a2 vehicle through which different ideologies
and interests have come to acknowledge each other's status and role in
international law development. Consequently, the fact that partial com-
pensation has been the rule in negotiated settlements rather than the
exceptionris not surprising. 168 This apparent tendency is imbortant in
any attempt to determing universal customary internﬁtional Taw regarding
compensation because it has meant the relegation of the traditional com-
pensation requirement of adequacy. As well, it has also meant the rejec-
tion of other stundards, adhered to by states not in support of adequaté

169

compensation, as being of universal international law application.

What is the sign@?icance of this general trend within the framework of
this study? Clearly, lump sum agreemenfs and other negotiated settzle-
ments providé further evidence of the erosion of adequate as a compensa-
tion requiremént of universal application in custoﬁary internatiqnal
law. As well, negotiated settlements indicate strongly that the compen-
sation positions of other states possess no status of universality in
international law custom. Having alluded us to these observations, such
settlements fail to espouse a single comﬁg;sation standard which may be
said to entertain a universaf character in international law. Instead,
we are left with the message rhat the requirement of adequate ﬁas been
relegated to a status of regional applicability in‘customary interna-
tional law.  Similarly, other compensation standards, subject to the

number of states and their long continued support therefor, enjoy the

same status of regional customary international law. Last but not



least, negotiated settlements, especially lump sum agreements, have been
and will continue to be one practical resolution process,. dicta;éd
generally by political and economic considerations, which successfully
mitigates the apparent problem of determining and applying a compensa-
tibn f;amework which would bé ;niversally recognized and adhered to by
all nations of the different factions within the international com-
munity. ’

Clearly, the success and domination of this resolution process are
traced to the willingness of disputing states to compromise their dif-
ferent positions on compensation and conclude settlement agreements that
are neutral. If there is an% lesson to be learned from this, it is the
obvious fact that a universaliy recognized compensation frumework can
only be one that is seen as being a2 tradeoff among the different compen-
sation standards; This would give to it the air of neutrality it needs

)
to be supported by developed capitalist, socialist and developing

countries alike. Whether or not such a2 compensation framework exists in

‘practice shall Ge addressed in the subsequent chapters.
J
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’phapter 5> :  GENERAL PRINCIPLES OF LAW.

The focal point of this chapter is to provide an analysis of those
general principles of law, used in settling.compensation disputes, and
to determine if they have been and should be used in settling such dis-
putes. Before pursuing this route, let us be reminded that the applica-
tion of géneral principles of law in settlement of compensation disputes
is resorted to where parties to such disputes, who do not support the
same regional compensation framework, fail to strike a negotiated
settlement. Those principles which have been used or advanced in set-
tling compensation disputes and which, naturally, are of particular in-
terest to us are: ~

(a) pacta sunt servanda;

(b)  unjust enrichment; and

{(¢) acquired righes.

In inquiring into their impact on .compensation disputes, we shail

begin first by focusing our analysis on pacta sunt servanda and then on

unjust enrichment. As for acquired rights, it shall not be treated
separately as the other two because it is a principle that is fundamen-
tal to both. Hence, its analysis is best achieved through its inclusion

with pacta s@nt servanda when inquiring into pacta sunt servanda and

with unjust enrichment when inquiring into unjust enrichment.
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A. Pacta Sunt Servanda. —

The impact of this rule on ‘compensation disputes falling within the
legal bounds of treaties and concession agreements is unquestionable,
nor is its status in international law. In an international arena where

interdependency transcends the bounds of ideology and conflicting inter-

ests, pacta sunt servanda has continuously proved to be a very important
stabilization medium. Its stremgth is that it -is not a principle unique
. to international law nor to one ideology or regional interest group;
neither is it a creation of the contemporary period. Gormley, zuthor of
an extensive article on the principle, alludes us to these facts in the

following words: -

"Pacta snt servanda is founded on all legal systems, in all
periods of history, in all cultures, in the judicial orders of
all sovereigns, and in all religions. To illustrate, ancient
history as remte as 1292 B.C. records the treaty of peace and
mutual coexistence between Ramses IT and Hatushill IIT in which
their respective deities were held to guarantee the sacred
obligation of the treaty; moreover, similar examples exist in
all periods of man's habitation of the earth. Though the nomm,
as ve know of it, comes from Ramn law, identical doctrire is
found in Hindu, Buddhist, Muslim, Confucian, and even the com-
mrist systers.”

Without the principle of pacta sunt servanda, rights that are acquired

by a party to an agreement, acquired rights or vested rights, would be

meaningless in internaticnal law or any other domestic jurisdiction.

-

w
The effect of pacta sunt servanda, however, is not entirely derived from

the consent of the Earties to an agreement, rather, it is derived from

the legal jurisdiction(s) within which consent of the parties assumes

¢



binding force. ' Brierly argues against basing pacta sunt servanda solely

on consent, in these words:

"...consent cannot of itself create an obligation; it can do so
only with a system of law which declares that consent duly
given, as in a treaty or a contract, shall be binding on the
party consenting. To say that the rule pecta sunt servanda is
itself found on consent is to argee in a circle. A consis-
tently consensual thecry again would have to admit that if con-
sent"1§ withdrawn, the obligation created by it comes to an
end.

Bearing Brierly's words in mind, it is safe to say that it is at the

legal juncture of consentlng to acg%:.re certain rights and to assume

corresponding obligations, by parties t\»..a reement, that the notion’

.\

of pacta sunt servanda beg:ms to play its role 1n maintaining sanctity

and observance of the agreement under the legal reglme(s) giving binding
effect to the agreement. Consequently, where,laé in Saudi Arabia v.
Arabian American Qil Co. (ARANCO),;3 "a right (is) in the nature of an
acquired right", it cannot be unilaterally modified by the party grant-
ing 5u;h right. In that case, Saudi Arabia's concession agreément with
ARAMCO granted the latter with the exclusive right of transportation of
oil out of Saudi Ardbia. But a subsequent agreement, the Onassis Agree-
ment, between Saudi Arabia and a third party interfered with ARAMCO's
exclusive right of transportation. It was held that such‘vested Tight

could not be unilaterally modified or abrogated by the state and con-

sequently, ARAMCO's right of transportation was fully restored.

The international law status and applicabiliiy of pacta sunt servanda

as basis for settling take-over disputes between parties to a treaty or
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a concession agreement is evidenced by its specific codification in the
Vienna Convention on the Law of Treaties 1969 % and its role in guiding

the outcome of numerous international arbitral awards. Pacta sunt ser-

S vanda is codified in Article 26 of the Vienna Convention in these words:
R

~

"Every treaty in force is bindm.g upon the parties to it and
-~ must be performed by them in good faith." -

Article 27 of the Vienna Convention adds more substance to pacta sunt
--servartda by precludi;g states from using their domestic law as shelter
against performance of their treaty obligations. In a world of inter-
dependeﬁ%y, notwithétand?hg the apparent conflicting ideologies and in-
terests, the notion has been a fulcrum on which the stability of treaty
and contractual relationships between developed capitalist, socialist
and developing states are balanced and maintained. From time to time,
however, uﬂ;versal adherence to the notion has not alwavs been forthcom-
ing. Treaty and contractual obligations have been breached or have not
been performed and consequently causing injury to innocent parties. In

disputes, arising out of such breach or non-performance, international

tribunals have not been shy in using pacta sunt servanda, in the sense

of specific performance or restitutio in integrum, as remedy or as

vehicle for determining compensation payment therefor.

Before inquiring further, we should pause to remind ourselves that' our

analysis of specific performance, restitutio in integprum and compensa-

tion payment which flow from the general principle of pacta sunt ser-

vanda must be restricted to our area of concern. Consequently, like the
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sole arbitrator in BP Exéloration Company (Libya)} Ltd. v. Government of
the Libyan Arab Republic, 6 ve must restrict our inquiry "to the general
field of economic interests-and especially to long-term contracts of a
commercial or industrial character and properﬁy and other assets,
employed in industrial undertakings." 7 0On this basis, cases like the
Case concerning the Temple of Preah Vhear (Cambodia v. Thailand)
(Merits) 8 which led the International Court of Justice, in 1662, to

decree restitutio in integrum, on the basis of Thailand's wrongful pos-

session of the disputed temple within Cambodian territory, have no

relevance to our area of concern. Restoration of wrongfully possessed

territory of a state by another state on the basis of restitutio in in-

teyrum does not fall within the bounds of economic interésts and shduld
not therefore be used as precedent therefor. Guided by the foregoing

considerations, let us now proceed with our inquiry on the role and ef-

fect of pacta sunt servanda in the 'sense of specific performance, res-

titutic in intearum and compensation as remedies for take-over disputes
arising out of acquired rights.
W
There is a general consensus among decisionS'&f international

tribunals on the remedial role of specific performance, restitutio in

integrum and compensation payment in take-over disputes arising out of
acquired rights pursuant to treaties or concession agreements. That
this should be the situation is owed in no small part to the Chorzow
Factory case of 1928. ? For it was Chorzow Factory that played a large
Jjurisprudential role in setting the stage by pointing the direction in

211



which specific perfofmancé, restitutio in integrum and compensation pay-
ment would develop in cases involving a breach or non-performance of
treaty or of contractual obligations. In that case, Poland was found to
have breached its treaty obligations with Germany. Contrary to its
obligations, assumed under the Geneva Convention, Poland acquired, by
virtue of its domestic law, investments and assets owned by German in-
vestors. The Permanent Court of International Justice, in finding the

acquisitions to be unlawful, ruled that Poland compensate the German

divested owners on the basis of restitutio in integrum. We can only—

speculate that perhaps the Court used restitutio ir integrum as vehicle

for determining compensation because Germany made no claim for the res-

toration of its citizens' investment and the Court therefore was gi)hq\ﬂl,

no opportunity to rule on such claim. In the‘fﬁﬁence of Germany's claim

for restitutio in integrum and the Court's willingness to use the remedy

as basis for awarding compensation, subseguent disputes have been

similarly settled.

Except for oune known case, Texaco QOverseas Petroleum Company (Texaco)
and California Asiatic 0il Company (Calasiatic) v. The Government of the
Libyan Arab Republic, 10 nost other cases arising out_of breach or non-
performance of contractual gbligations .Jhave resulted in compensation
awards. Their rationale for determining and awérding compensation h:ve,
however, been varied. In the Sapphife Internatioﬁal Petroleums Ltd.=-v.

National Iranian O0il Company (NIOC) Arbitral Award 11 particular atten-

tion was given to pacia sunt servanda. Pursuant to the terms of their

v
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0oil concession agreement, Sapphire and NIO(/Lsgz;eed to perform their con-

tractual obligations in accordance with t,ﬁe principles of good faith and
-~

o~

good will. Hence, their mutual inté‘ntion/é have their concession
agreément governed by the general principles of law. Before long,
however, NIOC brought the parties into dispute when it failed to perform
its contractual oblipations. In finding this to have transpired, the
Swiss sole arbitrator found- further that NIOC's non-performance of its

obligations violated the gefleral international law principle of pacta

»sunt servandd, as obviously seen in these words:

"...it is a fundamental principle of law, which is being
proclaimed by international courts, that contractual indertak-
ings must be respected. The@rule pacta Py servanda is the
basis of every contractual relationship." <

Adding further, the sole arbitrator stated that:

"It would be illogical and contrary to the most elemeutary no-
dons of equity if one party could obtain satisfaction while
the other suffered a loss. Whether the notion of the recipro-
cal effect of obligations, of the implied conditions is relied
on, it is impossible. to escape the essential and elementary
conclusion that one of the parties must not benefit from the
performance of th? contract of his partner while evading his
own obligations." 3

However, instead ‘of decreeing specific performance of NIOC's obliga-

tions, not performed, or restitutio in integrum, the sole arbitrator

held that Sapphire was entitled to damages determined on the basis of

pacta sunt servanda. That is to say, the only effect of pacta sunt ser-

vanda on the obligations not performed by NIOC is that it substitutes
them with ‘a pecuniary obligation (compensation payment). On ‘this basis,

the compensation award was structured so as to return Sapphire to "the
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pecuniary position [it] would hafe been in if_the contract had been per-
formeg." 14 .Consequenfly, all exﬁg;;;;hkU.S. $ 650,874.00) incurred by
Sapphire pursuant to the performance of its oﬁligations were added in
total with its loss of profits (U.S. $ 2 million) as fully }epre—

sentative of the value of NIOC's pecuniary obligations, 15

While accepting that compensation awards are the norm rather than the
exceptior in cases of contractual breach and cases involving non-

performance of contractual obligations, two cases shed more light on why

this is so, but based, however,'du different reasoning. In BP Explora-

tion Company {(Libya) Ltd. =. - The Government of the Libyan Arab
Republic16, Langergren, the sole arbitrator, found that although the
Libyan Nationalization Laws were effective, their-implementation
resulted in a wfongful breach of Libyva's obligations under its conces-—

sion agreement with BP. Langergren's analysis of whether or not specific
4 gerg 3

performance or restitutio in integrum be decreed led him to reject their

applicability in such situations. For he concluded that, although both
remedies are accepted as general principles of law founded on the
municipal laws of England, the U.S.A., Denmark and most other states,
neither could be applied to remedy the dispute. Their remedial applica-
tion, as he\discovered, being restricted to daily sale of goods transac-
tions and "other transactions of limited duration where, moreover, typi-
cally one party performs in kina and the other party in money,"tlz can

not be used in an investment relationship of greater complexity and

which has a contractual life of many years. He held therefore that in



-=such investment relationships, where a wrongful (not unlawful) breach
materializes, compensation payment is the general remedy with specific

performance and restitutio in integrum as its exceptiohs.

Dr. Sohbi Mahmassani, the sole arbitrator in Libyan American 0il Com-
pany (LIAMCO) and the Libyan Arab Republic: Award of the Arbitral
Tribundl, 18 reached the same final determination, but on the basis of

different reasons. When ruling on LIAMCO's claim for restitutio in in-

tegrum, the sole arbitrator was not hesitant in rejecting the claim.

While agreeing that restitutio in integrum is a general principle of in-

ternational law, common to most domestic jurisdictions, he rejected its
remedial applicetion nonetheless because of it bteing "conditioned by the
possibility of performance and consequently hindered by its performance.
Such impossibility is most usual in the international field" because "it
is impossible to compel a2 state to make restitution™ and to do so "would
‘constitute in fact an intolerable interference in the internali

19 Compensation was subsequently awarded tq

sovereignty of states".
remedy Libya's premature termination of the concession agreement with

LIAMCO and Libva's nationalization of LIAMCO's assets,

While falling in line with Chorzow Factory's decision in the fiﬁal
analysis, i.e.; settlement of such take-over disputes through compensa-
tion payment, there dre distinct differences between the Chorzow Factory
settlement and the two, BP and LIAMCO, awards. In Chorzow Factory,

A
Poland's acquisitions of German owned investments were in breach of its
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treaty obligations. Not only did Poland's acquisitions constitute a
breach, they were 2lso unlawful and. therefore did not constitute ex-
propriation or nationalization\of thé German investments. Consistent
e . .
with these determinations was the fact that Poland's take-over legisla-
tion being ineffective, the take-overs arising therefrom were unlawful
and therefore resulting in an unlawful breach of Poland's treaty obliga-~
tions. Consequently, compensation was awarded with a view to restoring
the victims to pecuniary positions they would h;ve been enjoying if not
for the unlawful breach. The BP and LIAMCO awards provide a similar,
vet different scenario. In both awards, the sole arbitrators accepted
Libva's nationalization laws as effectively terminating the concession
agreements on the one hand, while, on the other, holding the termina-
tgpns'to be in wrongful (not unlawful) breach of the concession agree-
ments. As Libya's acquisitions of BP and LIAMCO assets were dorse pur-
suant to its effective nationalization laws, the takings were lawful and
did therefore constitute acts of naticnalization. The fact that the
nationalization of BP and LIAMCO assets did contravene obligations as;
sumed by Libya under the concession agreements did not entitle BP and

LIAMCO, feor reasons.already discussed, to the remedies of specific per-~

formance and restitutio’ in integrum. Instead, only compensation payment

"is expected.

i~

The sole arbitrator of LIAMCO best summarizes the distinction between

Chorzon Factory and cases like BP and LIAMCO in these words:

"...it my be safely laid.down that it is lawful to nationalize

216



.cqncessionrightsbeforethe@cpix&ofdmeconcwsionm,

provided tl‘zatthen;&a&mebemtdisqrinﬁnamrynogin%each

of treaty, and provided that compensation be duly paid."
Support for this can be easily traced to pre-World War II cases. In the
Lena Goldfields Arbitration 21, for examp;e, Russian ﬁationalization
~ measures breached its contractual.obliggti;ns pertainﬁng to the conces-
sion agréement with the Lena Goldfields Company. As remedy therefor,
the tribunal decided on a compengétion award which was determined so as
to equate the peruniary value of Lena Goldfields' rights and interests
so‘affegted by Russizn measures. A subsequent éase, Jablonsky v. German
Reich, 22 provides persuasive suppurt as well. Although the case was
not the product of a breach of contractual obligations, it is important
nevertheless. In distinguishing other business concerns from those
which materializé throuéh legally binding relationships between a state
and private citizens, the Upper Silesian Arbitral Tribunal stated, by
way of obiter, that property interests in the latter category are
governed by the inte;nationai law principle of acquired righﬁs.’ And
where such property interests aré affected by nationalization measufes,
a victim of such measureslislto be compensated.

The Ewo apparent scenarios, one orchestrated by Chorzow‘Factory and
the otﬁer‘ﬁy BP and LIAMCO are-important to settlement of take-over dis-
phteé for two reasons. One, they bring to focus a fundamental dif-
ference in the international law status and effect of treaties and con-

Lo o
cession agreements. The difference being, that a state, on one hand, is

-

not at liberty to introduce domestic législation which would excuse it-

: R B3,
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self from performing its treaty obligations or yhich it would uée:as
juétification for breaching such obligations. This position, not
sﬁrprisingly, is codified in the form of Article 27 of the Vienna Con-
vention on the Law of Treaties 1969, If =any such legislation is iﬁtro—
duced by a state, as did Poland, it (the legislétion) fails Eo assume
legal force in international law. Any act which is performed pursuant
to sg;h legislation is therefore an illegal act. Although the Interna-
tional Court of Justice has had.no occasion to clarify, develop or
redefine the Chorzow Factory decision in light of changes, in the inter-
naticnal community, that have transpired from 1928 to the contemporary
period of international law, the fact that the basis of the Chorzow Fac-
tory compensation award is codified in the 4'ienna Conventioq provides

ample evidence of its applicability in like contemporary situations.

On the other hand, the same state is at faberty to pass legislation
for use as a shield or sword; allowing it to shield away its contractual
obligations or, as a sword, to effecé premature termination of a conces-
sion agreement, but obviously at a price. The second important point
is, that the Chorzow Factory decision shows that when awarding compensa-
tion for breach of treaty obligations, the award, guided by the notiorn

~

of restitutio in integrum, must, as far as is possible to determine,

repair the breach in a pecuniary martfier. On the other hand, the two ar-
bitral ewards show that where a taking is lawful but results in a wrong-
f4l breach of the state's contractual obligations, specific performance

and restitutio in integrum offer little or no guidance in determining




7

compensation payﬁent.
vy ¢

On the basis of the foregoing analysis, issue is taken with the ruling
of the sole arbitrator in Texaco Overseas Petroleum Company (Texaco) and
California Asiatic 0il Company (Calasiaiic) v. The Government of the
Libyan Arab Republic, 23 on two fronts. In that arb?tration case, Libya
had nationalized Texaco and Calasiatic assets in contravention of the
stabil%zation clause of its concession agreements with the two American
0il companies. In its remedial award for Libya's. breach of its contrac-

tual obligations, the arbitral tribunal decreed restitutio in iniegrum

stricto sensu. First of 211, the award was based on a wrung premise,

i.e. the takings were unlawful. As we have seen, however, any such
taking which is éursued in satisfaction of an effective legislation, .
notwithstanding its wrongful breach of contractual obligations, is law-
gul. Consequently, the appropriate remedy for this type of breach is

compensation payment, not restitutio in integrum. To decree restitutio

in integrum is to order that such legally effective acquisitions are un-

lawful acts. A result which is obviously contrary to logical analysis.
Had Rene-Jean Dupuy, the sole arhitrator, focused his analyeTé of res-

titutio in integrum more on the field of long-term economic contracts,

instead of a broad analysis thereof, he would have probably made an

award for compensation payment.

The other point, which is related to the first, is that to say a

taking which is made pursuant to an effective piece of legislation, but
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which is in wrongful breach of & contractual obligation, is unlawful is
to elevate concession agreements to the same international law ;tatus‘as
treaties. Similarly, if concession agreements are to be accorded the
same international law character as treaties, it is congistently logical

.

to also go further by recognizing private foreign investors as enjoying
identical international law status as states., These propositions must
be rejected, if only, for the reason that no where are they codified in
the Vienna Convention, any other multilateral treaty of a universal na-

ture or found in international case law. ~ For these reasons together

with the imﬁeﬁ§igiiify of effecting restitutio in integrum between a

state and private foreign investors, restitutio in integrum should not

have been decreed to remedy the breach. And not surprisingly enough,
impussibility of performance of the award forced Calésiatic to suB—
sequently negotiate a compensation settlement under which it received
crude oil, valued at U.S. $ 76 million, from Libya within a 15 month

) 24
period. <

Regardless of its apparent lack of fitting into the scheme of
jurisprudential development orchestrated by the Chorzow Factory case on
the one hand and thé arbitral awards on the other, the Texaco and
Calasiatic v. Qi:ya case is still important for two reasons. For one,
the Texaco .and Célasiatic award best illustrates the fact that the law
regarding settlement of disputes arising out of a breach or non-
performance of contractual obligations is an area which is yet to be

fully developed. Consequently, such decisions are easy to render should



the remedy of restitutio in integrum be broadly analyzed. The other

R
more important point is that tﬁe :rard is applicable in a different fac-
tual situation. Whereas Tq$afL and Calasiatic v. Libya did not base its

award on the basis of lawfulkbrgach, it succeeded nevertheless in show-
\ |
ing that acquisitions arising out of an unlawful termination of a con-
1 . . L.

.
cession agreement are unlawful acts. This being the case, victims of

such unlawful actions are entitled to the remedy of restitutio in in-

S

tegrum, but if this is not possible they thea should be compensated on

the basis of the remedy. For example, a state that prematurely ter-
minates a concession‘agreement in contravention of the agreement's sta-
bilization clause and acquires property that is owned by the conces-
sionaire, without prior effective legislation givieg effect thereto, is
responsible for having committed an unlawful taking. A victim of an un-

lawful breach is consequently entitled to the remedy of restitutio in

inteqrum or, if performance thereof is impossible,. its pecuniary equiv-

alent. Seern from this perspective, instead of_being discarded, the
Texaco and Calasiatic v. Libya case helps to clarify and define the
principles which determine the appropriate remedies that are applied to
takings in breach of treaty obiigations and those in breach of conttag,q

tual obligations. And as is now only too obvious, whether or not res-

titutio in integrum or its pecuniary equivalent is decreed depends on
such takings being unlawful, but if the takings be lawful then compensa-

tion is the appropriate remedy.

Compensation for nationalized property (lawful takings), which is in
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breach of contractual obligations, has been awarded, in the arbitral
cases, on the basis of varying factors. In the LIAMCO v. Libya case,
tha scle arbitrator rejected usage of the standard of prompt, adequate
and effective arguing that "it stands only as a maximum rarelv attalned
in practice", 27 Rejected as well was Libya's contention that compensa-
tion be calculated on the basis of 'net book value'. Iqstead, compensa-
tion was awvarded on the basis of 'equitable compensati&n'. And, because
Clause 26 of the concession agreements granted LIAMCO the right to
remove its physical assets upon expiration or termination of the agree—
ment, it was entitled to be paid an amount representing the market value
of those assets. On this basis, the physical plants and equipment were
valuated at U.S. § 13,882,677. Again, in applying the notion of
'equitable compensation', the pecuniary value of LIAMCO's concession
rights (expected profit earnings) in one oil field was calcuiated at
U.s. $ 66 million\while the other was dismis;ed as having no earning
power because its economic viability was questionable. 20 In Sapphire
Internaﬁional Pesroleums Ltd. v. NIOC, compensation was determined dif-
ferently. The compensati;n.award, based on the notion of pacta sunt
servanda, included all the expenses incurred by Sapphire pursuvant to the
performance of its obligations (U.S. § 650,874.00) -in total with its
loss of profits (U.S. § 2 million). In both cases, compensation for
loss of profits was awarded only because it was strongly probable that
if the agreements were not breached, the innocent parties would generate
the amounts awarded. Where, as in LIAMCO, loss of profits could not be

substantiated, as in the Mabruk field, the claim was rejected as not
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compensable. 27 Unlike the LIAMCO and Sapphire awards, the tribunal in
Lena Goldfields based its compensation award on the principle of "unjust
enrichment’'. In so doing, calculation of the amount was restricted to
determination of future profits, if not for the breach. 28 Although
awarding compensation on the basis of different princ&ples and criteria,
there is no denying that in all three cases the innocent parties had
suffered actual 1053. The 'actual loss' factor, nof the breach, is the
most crucial element in compensation payment. The position of the World
Court is very clear on this, for it stated in Maﬁrommatis Jerusalem Con-

29

cessions case that "although a breach of an international obligation

has been committed, compensation will be awarded only on proof of actuzl

loss." 30

But in view of the fact that all three awards were founded on the no-

tions of acquired rights and pacta sunt servanda, why the different

methods of determining actual loss? Their adoption of the different
methods is explained by the fact that there exists no single universally
applicable standard practice for determining the amount of compensation
in like instances of nationalization. In their separate effort to fill
this void, the tribunals have had to "look for the common intention of
the parties and use the connecting fagtors-generally‘used in doctrine

w31 when iden-

and in case law and... disregard, national peculiarities
“tifying a basgﬁhfn which to justify and determine compensation payment.
Hence, their adoption of neutral or common notions as 'equitable

~ compensation', pacta sunt servanda and 'unjust enrichment', all of which
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are legally justified by the general principle of acquired rights. Of

the three notions, pacta sunt servanda is restricted in its application
to nationalization of acquired right, but not so for the other two which
are also applicable in nationalization of rights and interests outside
of acquired rights. Regrettably though, the concept of equitable com-
pensation requires further case law and doctrinal development. Con-
sequently, a useful analysis thereof cannot be seriously pursued. For-

tunately, the same cannot be said of 'unjust enrichment’.

B. Unjust Enrichment.

The effect of the doctrine of unjust enrichment on compensation, al-
though has been espoused by several writers, parties to take-over dis-
putes and aﬁplied in Lena Goldfields, has vet to be fully recognized in
international practice. 32 For the states whose economic and social
systems' existence depend largely on the institution of private
property, any taking of private property without due compensation leads
to unjust enrichment of the taker. Entailed in this position "is not
the elements of the loss suffered by" a victim of nationalization, "but
rather the enrichment, the beneficial gain which has been obtained by
the nationalizing state, which must be taken into account.” 29 However,
as already discussed, the concept of acquired rights is the foundation
on which unjust enrichment rests. Defined, acquired rights are "any
rights, corporeal or incorporeal, properly vested under municipal law
(and/or international law) in a natural or Jjuristic person and of asses-

~
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sable monetary value.’ Although such rights serve as criteria for

determining ownership ané do not in themselves confe} an obligation on a
taking state to compensate 2 victim of its taking, the obligation to
compensate is implied by the theory of unjust enrichment. Consequently,
states woulé unjustly enrich themselves if they are allowed to transfer
or terminate acquired ownership rights and inte;ests of persons for

their (states') benefit without paving the monetary value of those

rights and interests as compensation therefor.

Usage of the doctrine against a nationalizing state finds particular
support in investment relationships which are governed by international-
ized agreements. If a private foreign investor has by virtue of.a
bilateral treaty or an international convention to which the host state
is bound, been conferred rights whicﬁ are subsequentlv violated unlaw-
fully as in the Chorzow Factory dispute or has by virtue of a concession
agreement, as in Lena Goldfields, been granted mining and economic ex-~
ploitation rights which are wrongfully violated by rthe host state,
through non performance or breach of its obligations thereunder without
restoration of those rights and interests or compensation payment
thereof, the state would unjustly benefit itself. Put differently, non

payment of compensation, calculated on the basis of restitutio in in-

tegrum or specific performance, as in Chorzow Factory, for unlawful
takings or calculated on the basis of unjust enrichment as in Lena
Goldfields 3° would not only unjustly benefit the natienalizing state

but it would also violate the agreements giving rise to the rights so



violated.

Unjust enrichment, however, is a notion based on fairness and it
should not be restricted to compensaéion péyments awarded against
nationalizing states. Such.restrictions would allow-a deprived private
foreign investor to full receipt of cﬁmpensation due thereto without
balancing the amount to be paid thereto'agai?st any,unjusé benefit the

~
deprived investor may have. obtained from&LQQQB-terminated investment
relationship. For exa%ple, where a depriv investor has been unduly
enriched becaﬁse he enjoyed a period 6f monopoly control or a highly
privileged business position, the notioﬁ may be used against him, 36
Likewise, where a private foreign in*q;gor has accumulated profits in
excess of his anticipatcd profit mafgin'of earnings the doctrine of un-
jus® eunrichment should also be and has been used against him by both

developing and developed capitalist states.

However, notwith;ténding its usage against investors by bofh groups of
states, the doctrine has not been well ieceived in the international
fora because of the way it has been used by some developing states to
justify ;ompensation payment or the lack of payment. Ecuador, Brazil,
Bolivia, Iran, Egypt, Peru and Chile, have upon nationalizatign urgéd
that the principle of excess profits be used as a valuation criteria in
~ompensation settlements. 37 But above 2il, Chile's experience, is "the
most noteworthy case to date ..." 38 Hence, it.is selected "as véhiéle
fo:lgenerating discussion on the excess profits'iséue. The Chilean case

-
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is also of particular importance because it raises other questions on

the determination and application of excess profits. Pursuance of this
hi -

vein of inquiry begins first by a brief description of how excess

-

profits deductions were estimated by Chile.

Estimation of the amount constituting excess profits were based on two
sets of figures. One, account was taken of each nationalized
corporation's financial figures as represented in their balance sheets,
l.e. each corporation's written down book value. Two, repatriated
profits that had not been included in each corporation's books were also
“accounted for. Thus, "the financial figures of" Chuquicamata Copper Co.
(CCC), Salvador Copper Co. (SCC) and El Teniente Mining Co. (ETMC) "as
reflected in their balance sheets since 5 May 1855" were taken into con-
sideratiop together with "those benefits which the parent corporations
had been successful in procuring at the expense of those companies and
branches operatiﬁé in Chile, based on the high costs charged to the lat-
ter for delivery of costly materials, services and technological assis-
tance. and the lesser sums paid for the production.” 39. From these sets
of figures was calculated what was deemed as each investment's normal or
fair aqﬁ reasonable profit margin. Any portion of profits generated
that Qxéeeded each corporation's normal profit margin was considered as

f
excggs profits which the host state should have received.

t
I
P

Chile used excess profit deductions as a part of a three part compen-—

sation framework of which the other two were book value and specific
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deductions. 40 Specific deductions were defined as being "amounts rep-

b/('resenting assets that the state failed to receive in good operating con-

ditions, or property turned over without service rights, repairs, and

spare parts, and those representing studies, prospecting info:%ation and
]

other compensable intangible assets that are turned over wirhout com-

plete documentation, plans, reports, and data to make theigy full

utilization possible." 4l In arriving at the amount of compensatibn to
be paid, specific and excess profit deductions of each corperation were
made on its book wvalue. Using this formula, Chile concluded that CCC
was not entitled to compensation. CCC's book value as at 31 December
1970 omounted to U.S. § 241,958,862.43. 2 Its specific deductions ran

at U.S. § 18,459,799.50 and il obtained U.S. § 300,600,000.00 in excess

~J

profits. 23 The result being CCC owed Chile U.S. § 76,500,937.07. 4
SCC was calculated to owe the host state U.S5. § 1,577,634.50 and so was

/,

ETMC at U.S. § 310,426,417.21, %3

Chile's justification for the foregoing compensation framework and
Allende's excess profict estimates rest more on economic conditions
Erevalent in an investment relationship between a foreign owned corpora-
tion and its host state. Especially where the foreign owned corporatién
is a subsidiary of a mq}tinational corporation and it (subsidiary) is
incorporated to do business in a developing state. As support for the

compensation framework and his excess profit estimates, President Al-

lende argued inter alia that:

"Foreign investment - so it is said ~ is one of the mechaniams
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that ran contribute to raising the standard of living and in-
creasing the rate of development in the underdeveloped
comtries. As a matter of fact, however, this mechanism hae
been converted into just cne more element which, in conjunction
with financial dependency and unequal interchange, has ed
to mold the subordination of backward nations to the ecﬁxi—
cally powerful countries.

...in Chile, as in the rest of latin America, the revenues
produced by foreign capital centributions are' much inferior to
the disbursements engendered by profits of already invested
capital. Up to the present time, because of lack of adequate
regulation, foreign investment has failed to be a mechanism by
which rich nations contribute to the development of poor
contries — and consequently to international peace and com-
mmity living - but on the contrary, it is a mecharism by aghe
latter make contributions to the econamies of the former."

His study of the Chilean social and economic history and the relation-
ship between the Chilean subsidiaries and their foreign parents con-
vinced him that the foregoing factors were prevalent realities. He sub-
sequeritiy stressed that: "If the profits of the enterprises that
operated in Chile - based on the difference between the annual net
profits and the book values - were to-be compared with the profits of
- .
the parent corporation, roceived from the aggregate of its international

. - - ‘\. . - « n 47 4 .
activities, those obta;xn,ed} in Chile are much higher. Understood in

'ff ~ . .

this context, the principle of excess profits is nothing more than a
corrective measure that allows the nationalizing state to achieve
economic redress. It .becomes a vehicle by which Lhe host state deducts
Or recovers any unjust enrichment obtained by 2 foreign investor.

While there may exist some element of reality in Chile's justifica-

tions,\\(lo substantive proof that world render the excess profit es-

timates legitimate was advanced. For theoretical rhetoric is one thing,.
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justification based on factuzl realities is another and which was found
to be wanting in the Chilean case. Without being compelled by Law
17,450 to explain the quantitative method by which his excess profit es-
timates were calQulated, Allende avoided doing so. Hence, the accuracy
and vali%;ty of his estimages can only be speculated on. The fact that
no such explanatié% was rendered opens his‘;;cess profit figures:suscep-
tible to tiie conclusion that they were arbitrarily determined. . Another
argument against Chile's usage of the criteria of excess profits is that
it was unreasonably pursued against the nationalized corporatlons. If
excess proflt deductions are to be made, it is only reasonable that tﬁe
conservative book value of each.taken corporation be alsc adjusted to
reflect its fair market value. In Chile's case, it was a one-sided af-
fair. Against Chile's excess pfofit deductions is also the contention
that this valuation critegia is improper and in violation of the concept
of compensation payment.

Excess profits, however, is not a principle that is peculiar to the
municipal law and practice of developing states. For it is not an alien
legal concept to the municipal law of developed capitalist states, of
which some are the U.S.A., the U.K., Canada and West Germany. 48 The
Pentagpn—~£Q{ example, in letters dated March 15, 1985 to United Tech-

\VJ
nologies Corp. and General Electric Corp. requested a voluntary refund
of U.S. $ 40 miilion in excess profits from the former and U.S. § 168

million' in excess profits from the latter. 49 Similarly, it was

reported that "Exxon, the world's largest corporation, was ordered Mon-

i
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day, [July 1st, 1985,] to pay more than $2 billion éér overpricing crude _
0il during the energy shofé 1970s. A sbeciai federai-court, handling
alleged violations when o0il in the United States was under now-expired
federal price controls, held Exxon Corpf‘Iiggie for $895.5 million in
overcharges from 1975 until 1981 for crude oil from its Hawkins Field in
‘east Texas - plus interest." 30

What now emerges are two fundamental differences that separate the
Chilean experience and others like it from usage of excess profits by
developed capital%st states. While developed capitalist states supra

St

provide quantitative guidelines to substantiate their excess profit
claims, Chile avoided doing so. As well, Chile's application of the
criteria, by virtue of Law 17,450, was retroactive while the principie
of excess profits finds prospective application in developed capitalist
states. It is only too obvious therefore that the center cof controversy
is"not excess profits per se. The method of quantifying excess profits
and how the criteria is to be applied (retroactive or prospective) are
concerns which opposing sides take issue. The acceptability of excess
profits by parties to a take-over dispute depends therefore on the
parameters.in which the& will accept excess profit determinations and
application. As of now, the parameters wherein the notion of excess
profits is to be applied are not fully‘defined. Nonetheless, prospec-
tive deduction of substantiated excess profits from the pecuniary value

of a nationalized investor's acquired rights and interests to arrive at

the net compensatory figure should not be overlooked by courts and ar-



bitral tribunals because developing states would obviously support such
deductions over Chile's radical prefefence for retroactive deduction
that is theoretically justified if their not doing so would not allow
for excess profits deductions to be made at all. In this sense, Chile's
experience is of great significance because its radical depariure from
the position of developed capitalist states makes the latter's position
as the only alternative between having or not having excess profits‘
deducted.  The Chilean position "should not" therefore "be summarily
. . ' 4
dismissed, Jut seriously consigered as an excellent... step towards
defining". a universal international standard of 'appropriate’

n 51

compensation that is based on the notion of unjust enrichment.

)
/

What now remains to be done is to mar;y both aspects of unjust enrich-
ment, one as applied against the nationalizing state in Lena Goldfields
and the other aé applied, in the sense of excess profits, against the
investor din the practice of developed capitalist states, when awarding
compensation thereunder. Such a step would elevate the doctrine of un-
just enrichment to the universal international law status it deserves,
because although argﬁed in support of the traditional standard of com-
pensation pavment 52 and advanced by Peru, Bolivia, Chile and other
developing states in support of excess profit deductions, 33 unjust en-
richment does not predetermine in whose favor it is to be applied. Its
application "require§ the taking into account of all circumstances of

mach specific situation and the balancing of the claims of the dis-

pessessed alien with the undue advantages that he may have enjoved prior



to nationalization." % 'Applied in this direction, as it should be, un-
Jjust enrichment is a superior compensation standard to the traditional
standard of compemsation, equality principle espoused by the adherents

the Calvo doctrine and even the book value standard because of its
position of neutrality. 53 Such a position allows it to
"accommodate...the competing demands of national sovereignty, an inter-
national minimum, and the free flow of capital. The theory admits into
its consideration of fairness elements of national integrity, such as
the state's ability to pay and the extent of reorganization of which the
;Q&ing is a part, that are excluded under tEE:full compensation stand-
ard\ It provides an international standard that is capable both of
raiskng the levels of international practice and mediating neutrally be-
tween different groups of states. Finally, it may be expected to
promote capital flows by providing both a mo;acum of investment cer-
tainty and some assurance to the host country of iocal control over its

' 30 A1l these factors in mind, usage

own economic and social resources.’
of 'equitable compensation' by the arbitral tribunmal in LIAMCO v. Libva
over the traditional standard of prompt, adequate and effectLive and

written down book value is an excellent first step toward applying the

doctrine of unjust enrichment as it should.

o
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Chapter 6: - UNITED NATIONS RESOLUTIONS.

Although UTN' General Assembly resolutions, by virtue of Articles 10,
11 and 13 of the Charter of the United Nations, are recommendatory,
those that attempt to codify, help develop or reshape existing interna-
tional law norms should not be simply classified as such. Tor resolu-
tions that are adopted by the General Assembly "for the purpose of...
encouraging the progressive development of international law and its

codification" 1

are important for determining universally accepted in-
ternaticonal law practice. Suchiresolutions must not, therefore, be sum-
marily set aside as recommendations, instead the fact that they are
adopted by a majority vote count warrants their being tested with a

legal litmus paper test that determines their legal effect, or the lack

of it, in international law.

Resolutions that deal with nationalization and compensation must be
analysed in this manner before any judgment call is made on their legal
merit. Pursuing this aéproach, our analysis of these resolutions shall
revolve around resolution 1803 (XVII) and the Charter of Economic Rights
and Duties of States, only because they are the most important U.N.
Gereral Assembly instruments on the treatment of foreign investment,
The cther resolutions, studies and proposals that preceded the adoption
of resolution 1803 (XVII) and the Charter, but which contributed toward
formulation of both instruments, are vital to our analysis and shall

not, therefore, be neglected.
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A. Resolution 1803 (XVII).
"

1
Adoption of resolution 1803 (XVII) of 1962 on permanent sovereignty
over natural resources 2 saw a clash of ideoclogies and interests on the

scope in which the sovereign right of each state is to be exercised in

.

order that the state may economically develop. Recognition, by all

. - L
states, -of the permanent sovereignty of states over economic resources

F

and wealth within their jurisdiction was no problem. For one finds
"that much of the resolution consists of affirmation and reaffirmation
of the" right. 3 So much so that, its internatidfial law status needs no

further analysis nor elaboration. The same, however, is not so with

-

respect to its scope in international law. Here, one cannot \hel} but

/

realize the different and conflicting views on whether pern{anent
sovereignty be absolute or whether it be subject to restrictions. On
these questions, the General Assembly, by a vote_of 87 for, 2 against,
end 12 abstentions, & resolved that sovereignty be subject to conditions

which are set out in paragraph 4 of the resolution. The paragraph
/

states that:

"Nationalization, expropriation or requisitioning shall be
based on grounds or reasons of public ulility, security or the
national interests which are recognized as overriding purely
individual or private interests, both damestic and foreign. In
such cases, the owner shall be paid appropriate compensation,
in accordance with the rules in force in the state taking such
measures in the exercise of its sovereignty and in accordance
with international law. In any case where the nuestion of com-
pensation gives rise to a controversy, the naticnal jurisdie-
tion of the state taking such measures shall be exhausted.
However, upon agreement. by sovereign states and other parties
concerned, settlement of the dispute should be made through ar-
, bitration or international adjudication."
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Before dwelling on the implications of paragraph 4 on sovereignty, let
us first look aﬁd inquire into the voting patterns of states. Except
for France and South Africa, the two dissenting voters, all developed
capitalist states voted for adoption of resclution 1803 (XVII). The
willingness of the majority of developed capitalist states to support
the resolution was attributed not so much to the resolution's numerous
recitals of sovereignty but more so to the sovereign obligations
espoused by paragraph 4 and paragréph 8 which will be discussed later.
As 1s only too obvious, had the resolution given little regard or to-
tally disregarded sovereign obligations, the support of the U.S.A., the
U.K., and other developed capitalist states would not have been
forthcoming. > On the issue of compensation, the position of the
U.S.A., and the U.K. and other developed capitalist states was - 2ar.
For them, 'appropriate compensation' could only refer to prompt,

adequate and effective compensation. 6

NSt unexpected was the contrary position advanced by the Eastern Bloc
states. The Soviet Union insisted that the sovereign rights of states
be absolute and should not, therefore, be compromised by the inclusion
of sovereign obligations. _ To this end, it proposed that the General As-
sembly "(c)onfirms the inalienable right of peoples and nations to the
uncbstructed executien of naticnalization, expropriation and other es-
sential measures aimed at protecting and strengthening their sovereigﬁty

2

over natural wealth and resources." The Soviet Union's proposal was
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well refeived by other Eastern E}:l‘ot\"states,‘ s se

n for example in the

statement by Hungary against construing 'afgropriate] compensation' to

mean nothing more than prompt, adequate &nd effective compensation. 8

Hungary argued that:

&

"It was not correct to say that nationalization with the pay-
ment of compensation was a generally acceptably principle; the
findamental principle was that of sovereignty. Any decision
relaring to whether and how much compensation should be paid
was essentially an internal affair of the state concerned,
which therefore was the sole judge in the matter and could
+brook no outside interference whatsoever in the exercise of its
sovereignty. The basis of any right to compensation was not
some rule of intermational law but the relevant legislation of
the state concerned... The concept of prompt, adequate and el-
fective compensation, which the United States wished to impuse
and codify as a sort of intqgumional law, would be flagrantly
unjust to emerging nations."

But just as the developed capitalist position on compensation failed to
attract any suppert from Eastern Bloc states, neither did the Eastern
Bloc perspectives gather any support from developed capitalist states.lo

Most of the developing states, except for Burma and Ghana that

abstained, voted in support of the resolution. 11

On the question of
compensation, the U.S.A. and the U.K. agreed with developing states to
withdraw their proposal, for the specific mention of prompt, adequate
and effective compensation, as a compromise. 12 Nonetheless, as pointed

&4
out by Schwebel, "Ambassador Klutznick stated that the United States
delegation 'was confident that the expression appropriate compensation

in operative paragraph 4 of the draft resolution would be interprered as

meauing, under international law, prompt, adequate and effective compen-
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sation." 13 As for the Eastern Bloc initiative, proposed by the Soviet

Union, it was Not withdrawn. It "was put to a vote, first in Committee
and, haying been defeated there, then in Plenary Session. In that lat-
ter, determinative test, it was rejected by 48 votes agai‘nst, 34 in

faver, and 21 abstentions. Among the delegations favoring the Soviet

}
. . J 0
amendments, 23 were not Commanist." 14

1
Impdrtant to' the nationalization and compensation issues and the

broader issue of sovereignty as well: is paragraph 8 of the resolution

which states that:

+

-

"Fereign invesument agreements freely entered into by, or be-
¢ tween, sovereign states shall be observed in good faith; states
and intermaticnal organizations shall strictly and conscien—
tiously respect the sovereignty of peoples and nations over
their natural wealth and resources in accordance with the
Glarts.r and the principles set forth in the present resolu- v
tion.

Before its adoption, however, a number of proposals were advanced. The
Uni;ed States and the United Kingdom, for example, proposed that good
faith observance of investment agreements, entered into by states or a
state and private foreign investor, be specifically mentiocned. 15 While
their joint proposal received the support of Panama, other developing
states %}ke Lebanon and Syria rejected inclusion of agreements entered
into by a state and private foreign investor. 16 Their (Lebancn and
Syria) counter proposal was, however, '"defeated by a vote of 47 to 33;
v 17

with 11 abstentions.' On the other hand, the joint proposal of the

United States and the United Kingdom was "adopted by 353 votes in favor,
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22 opposed and 15 abstentions" 18 to form the substance of paragraph 8.

Where a dispute, for example nationalization, arises between parties
to a paragraph 8 investment agreement, the paragraph seems to.suggest
that only the terms of thé agreement would be used in-determining the
right and obligations of the parties. This, however, is not the case.
For paragraph 3 of the resolution c¢learly specifies that in such dis-
putes , the rights and obligations of the parties shall be determined by
giving due consideration to domestic law and international law require-
ments as well. This is obvious in the words of the paragraphf

"In cases where authorization is granted, the capital imported
and the earnings on that capital shall be governed by the terms
thereof, by the naticnal legislation in force, and by interra-
tional law., The profits derived must be shared in the propor-
tions freely agreed upon, in each’case, between the investors
and the recipient state, due care being taken o ensure that
there is no impairment, for any reason, of that State's
sovereignty over its natural wealth and resources.”
Consequently, the rejuirements of paragraphs 3 and 8 on compensation for

nationalization of private foreign investments are at no substantial

variance with the requirements of paragraph &.

Is the compensation framework of the resolution no different to the
U.S.A. assertion that it is based on the standard of prompt, adequate
and effective? Although the U.S.A., the U.K. and other developed
capita%ist states voted for the resolution's adoption with the under-
standing that the compensation framewark therein refers to prompt,

adequate and effective compensation, their construction of appropriate



-

compensation in paragraph & together with their support for the resolu-
tion do not ‘qualify the compensation framework in their favor. The
words: "In such cases the owner shall be paid appropr&ate compensation,
in accordance with the rules in force in.the state taking such measures
in the exercise of its sovereignty and in aécordancehuith international
“law", make it difficult to accept the U.S.A.'s construction of
'appropriate compensation'. Consequently, if anvthing, the U.S.A.;s
construction refers to nothing more than its domestic position on §0m—
pensation. What is obvious is that 'appropriate compensation,'in any
nationalization dispute, derives its color from the nationalizing

state's law and international law. This being the case, how can one as-

certain with .absolute certainty that the compensation framework of

Id

paragraph &4 refers to e¢nly one particular standard ?

Resolution 1803 (XVII)'s compensation framework is not, therefore,
restricted to a single compensation standard; ﬁrompt, adequate and ef-
fective or otherwise. If .it is to be categorized as a single standard,
case law indicates explicitly tﬁat it¥must be described as a mixed and
neutral standard whose satisféction is subject to different valuvation
variables, which are identified fhrough the application of principle; of
law common to the host state's domestic law and internationai law, and
the circumstances which exist in an investment relationship, influencing
the investment's ability or disability to generate profit. Thé fact

that the compensation framework is mixed allows it to be neutral because

if exclusively'satisfied on the basis of its market value, the framework
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would be seen as pro nationalized investors. Or, alternatively, if the ;jf/

compensation framework is te be exclusively satisfied according - to ﬁhé
requirements of the host state's lgu,'it would be seen as pro host
states. A consequence which wonld be detrimental to developing states
because private foreign investors would be insecure if they were to ven-
ture into such states, In fact the International Chamber of Commerce
Court of Arbitration %uled in March 1l, 1983 19 that even where
reference is made only to the application of the.-host state's domestic
law, such reference "must be construed so as to include such p;inciples'
of internaticnal law as may be applicable and that the national laws éf"‘
the host state "can he relied upon only in as much as they do not con-

.
. o 2
travene said principles.” 20

An article by Dworkin, on-the value of wealth, 21 gives support to the
resolution's mixed stardard of compensation. As Dworkin's article helps
to highlight ar important feature of the standard, i.e., the fact that
it is mixed not only makes it neutral but it gives to the standard a
grea; deal oflfléiibility. In the article, Dworkin implies that if left
to a nationalized private invester and nationalizing state to determine
compensation, chances are that the nationalized party "will ask for
more... than he would pay to acquire" the iﬁ;esgment: 22 Conversely, if
left again to the same parties, chances are that the nationalizating
party will want to pay less for its acquisition of the investment than
it-would ask for if it were to dispose of the investment by sale to a
bﬁye;. The point made by Dworkin here is that property is, usually,

4



more valuable to its owner than to any other party, unless of course the
other person's interest in its acquisition and exploitation is egual to
or more than the owner's monetary valuation thereof and “that the other

person is willing and able to pay the price {equal to or more than). 23

-

On the basis of these factors, the resolution's mixed standard of com-
pensation makes a good deal of sense., Furthermore, with the compensa-

tion framework, mixed as it is, the amount’ for compensation payment is
Lol .

not capable of predeterminztion. Hence, a sense of neutrality is
retained in international law.

In order to understand ana appreciate what 'appropriate.compensation'
means, reference must' be made to reports and studies that focused on the
compensation issue and which preceded the resolution's adoption. To do
so is important and necessary because as stated by (Gess, resolution
1803(XVII) was the result of an extensive study by the United Nations
Secretariat which was preceded by meetings conducted separately by "the
United Nations Commission on Sovereignty over Natural Resources... the

m24 0 The "siudy

Economic and Social Council and the General Assembly...
provided a _onsolideted analysis of naticnal legislation, bilateral and
multilateral international agreements, internatlional arbitrations and
a\\\?djudications, and codification studies and, in summary, covered the
many aspects of permanent sovereignty and related property and exploita-
tion rights.” 25 Gess further added that the United Nations was able to

draw on the "study which reflected the world's major legal and political

systems” and on this basis, resolution 1803(XVII) reflects "current in-



ternational legal thought," as at 1962, "based upon full documentation

~

that is not limited in geographical or doctrinal scope." 26

Equally influential on the resolution were the series of reports, the
Draft Code and Revised Draft Code subhitted by Garcia Amador, the Spe-
ciallRapporteur appointed by the International Law Commission to report
to it from 1656 to 1961, inclusive, on state responsibility, to the In-
ternational Law Commission. WME reports are of particular importance to
us because they also focus on the problem of compensation pavment, show-
ing how the position has shifted from ddequate compensation to a dif-
ferent framework. His first report of 1956 was dominated by his
analysis of the conflicting doctrines of the wminimum international
standard Qf treatment of aliens on one hand and equality of treatment
between natidnals and foreigners on the other. 27 The ougbome of his
inquiry iﬁto both doctrines, based on case law and doctrinaf develop-
ment, was his rejection of the latter doctrine as being irrelevant in
determining étate responsiSility. 28 For, in his words;

"The fact that nationals suffer equally from ... a situation
can not cqpstitute a ya}id exgyse for a state to avoid its in-
ternational responsibility." <

On the basis of the doctrine of the minimum interna}ional standard
of treatment of aliens, the Special Rapporteur, in his analysis of ‘the
problem of nationalization and compensation, provided in his report of

1957 30 that: o

"The state is responsible for the injuries caused to an alien
by the expropriation of his property, save in so far as the
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measure in‘qua;tio:} is justified on gmunds ?fﬁublic rlr\rﬁeqest
and the alien receives adequate compensation." \ .
Adequacy of payment as the minimum international stgmda/x;d"bf compensa-
tion for nationalized private foreign property is also{;‘ evident in Ar-
ticle 24(1) of the Special Rapporteur's Draft Code whicf states that:

"The reparation of the injury caused to an alien mey take the
form of restitution in kind... or, if restitution is not pos—
sible or does not constitut%,)adequate reparation for the in-
Jury, or pecuniary damages.” ¢

Article 24(1) states, expressly clear, that reparation must at the mini-

mum be adequate, be it in the form of restitutio in integrum or compen-

33

sation payment.

Pl
Although accepting adequacy of compensation as the minimum interna-
”
tional law requirement, Garcia’ Amador and the International Law Commis~

sion were persuaded by post World War II tendencies of states, in their
constitutional law adoption of "such terms as 'fair', ‘'equitable' and

'reasonable' compensation, to qualify theif acceptance thereof." 3¢
&

Realizing the obvious shift in the post World War II practice of states,
from adequate compensation in the sense of market
value to fair, equitable and. _i‘easonable compensation, Garcia Amador

provided the following qualifying statements:

"Even where there is no doubt as to their interpretation, the
use of any of these terms ifmediately raises the question of
determining the amount of compensation that should in fact
properly be paid to the owners of expropriated property in the
various cases and circumstances that nay arise. In other
words, it is necessary to ascertain the rule or rules that must
be followed in assessing the value of expropriated property.
an in this comnexdon, it must be noted that, in spite of their
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undeniable sindlarity and the points of contact between them,

these rules should not be confused with rules applied in deter-

mining the amount of compensation in the case of injury %?Eed

by 'unlawful' acts or omissions imputable to the State."
Appropriate compensation does not, therefore, depend on the 'satisfaction
of the standard of prompt, adequate, and effective. I-s satisfaction
depends on "the rule or rules" uf the host state's domestic_law and in-

",

ternational law "that must be followed in assessing the value of the ex-

propriated property."

w

What does this mean? Will satisfactioh of ‘appropriaLe compensation'
always fall short of proﬁpt, adequate and effective? Of course not. As
a mixed and neutral standard, the requirements of prompt, adequate and
effective compensation'do not fall -outside of its pa?ameters. To il-
lustrate, the tribunal in the Xuwait and AMiNOIL dispute accepted the
compensation framework of resolution 1803(XVII) as applicable Lo the
36

L
dispute. And, in determining what constituted 'appropriate

compensation' the tribunal stated that an inquiry "into all the cir-
. e t
cumstances relevant to the... case... which (did) not in any way exclude

n 37

a substantial indemnicty , i.e., payment of adequate compensation, was
necessary. To this end, the ICSID Arbitration Tribunal, in the dispute
between Benvenuti and Bonfant (B & B) v. Congo 38, in applying the host

state's domestic law and principles of international law 39 based its

’

valuation on the fact that the investment was a recent investment.
Using the recent investment criteria, the tribunal valued B & B's na-

ticnalized rig }s and intérests at 12?,000,000 Fa 40. Although wary of
. P ;
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the tribunal's figure, B & B limited its claim to its own valuation

figure of 110,098,936 CFA which the tribunal held(Congo must pay.

-~ On the othe; hand, however, even if adequate payment in the sense of
market value would serve to satisfy the valuation requirements of the
parties’ binding investment agreement, circumstances peculiar to the in-
vestment, ﬁaking it difficult to ascertain market value, may warrant the
standard's inappliéability. In thé Ditta Luigi Gallotti v. the Somali
Government Arbitral Award &1’ for example, the unavailability of pur-
chase invoices and the high depreciating effect of the host state's
tropical climate on the property made it difficult to arrive at a market
value figure. Turning to the "general principles of justice and equity"
as its guide, the tribunal determined the amount of compensation on the
basis of the type of property, its historical (original o; capital)
costs less allowable depreciation value. 52 The result being that
Somalia was calculated as having incurred a compensable liability of
So.Shs.1,400,000.00. An amount which rested between the claimant's
ciaim of §0.Shs.2,800,207.00 and the Somalian offer of

S0.5hs.937,920.00.

What is clear is that the general principles of law, common in domes-
tic law and international law, only offer é general guidance on deter-
mining compensation payment. It is within this general legal framework
that all the circumstances affecting profitability would mold tﬁe'amount

of compensation into shape. And, as stated in the Kuwait and AMINQIL
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award and demonstrated by the ICSID Arbitral Tribunal in B & B v. Congo,
supra, given the right circumstances, payment of adequate compensation
is not inconceivable. We should note though that, where such principles
of law have been’ employed as guide for determining compensation, most
past World War II awards have not measured up to adequacy of payment.
Returning to the Kuwait and AMINOIL award, the amount of compensation
awarded by éxe tribunal, based on the parties' sponsored notion of -

"legitimate expectations" which was construed as a moderate estimate of

profits, did not in fact measure up tu adegquate compensation.&3

As we have seen in Chapter 5, where disputing parties have agreed on
having their rights and obligations.determined in accordance witn the
host state's domestic law and international law, international tribunals
have applied principles of law they find t¢ be common in.the two legal
systems when determining compensation payment. Fxcept for the the Lena
Goldfields award, a pée—World War II award, the post World War I1 awards
did not measure up to adequacy qébCUmpensation payment. On this basis,
there is no reason why the compensation requirements of resolution 1803
(XVII) should be conétrued any differently nor should the settlemént of ~
any compensation dispute, if paragraph 4 is to be applied, be pursued in
a different direé}gon. The post World War II arbitral awards indicate

!
clearly that O'Keefe's concern, that the resolution "gives no sig-
nificant guidance as to the standard of compensation required," 44 \as

ill conceived. Compensation, a complex and- controversial international

issue that it is, is best left unrestricted by the usage of a particular

L}

-
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standard. To link compensation payment with a single non mixed standard
is to make compensation payment less attractive universally. While it
is admitted that the specific mention of a particular non mixed compen-
sation standard would make the predictability and determination of com-

pensation a lot easier, it would not have been as practical as the

resolution's compensation framework.

As for the Soviet led proposals, they should be accepted only to the
.extent that they reflect the regional international law position of
Eastern Bloc states. Their contention that the sovereign right of a
state 1is absolute is correct, but only té the extent that it is s¢ in
their political, economic and legal systems where sovereignty is em-
phasized more than a state's obligations toward private citizens as one
finds to be prevalent in other svstems. Jugt as‘public ownership of

property is discouraged in a capitalist society so is private ownership

.
4

of property in a socialist society, and just as private ownership of
property is emphasized in a capitalist society so is public ownership in
a socialist state. What does this mean? Simply, it shows that
socialist perceptions of sovereignty and compensation payment are
validly justified in a legal environment where the institution of
private property has no legal status. In other words, such perceptions
make sense in socialist jurisdictions, but they have no basis for jus-
tification in jurisdictions that have varying degrees of respect for the

institution of private property.



If the socialist proposals cannot be justified in jurisdictions that
accord lawful recognition of the institution of private property, how
can the resolution's compensation framework be justified in a socialist
jurigdiction? In other words, why should socialist states pay compensa-
tion for their nationalization of private foreign investment? We saw in
Chapter 1 that, generally, in socialist jurisdictions, owneaghip of
. private propert&?for purposes of generating profit is illegal. Hence,
where such property is operated, its illegality makes it vulnerable to
confiscation. The same, however, is not true of private foreign invest-
ment that enters'socialist states. Such investment enters on the basis
of being accorded a legal status, with legal rights and obligations that

define the environment in which profit is generated while in Russia,

Fast Germany, Poland or RomaniQ; The status so accorded and the rights

/
Py

so granted are corresponded by the socialist state's assumption of
sovereign obligations that seek to maintain the status so accorded and
guarantee the foreign investor's enjoyment of the rights so granted.
Consequently, their proposition that compen%ation is not a requirement
\
of nationalization of such investment is not &egally justified even in a
socialist jurisdiction, In fact the Lena Goldfields dispute between
Lena Goldfields and Russia is a perfect example. Russia, contrary to
its policy position, saying that it was under no obligation to compen—
sate, eventually paid the amount which was determined on the basis of
the principle of unjust errichment. For thése reasons, the resolution's
compensation framework is not contrary to the socialist legal rationale

that compensaticn not be paid.



It was not long, however, before éhallenges were orchestrated against
the universal applicabiliﬁy of the resolution's compensation framework
by subsequent resolutions. The most notable of which is resolution 3281
(XXIX), better known as the Charter oé Economic Rights and Duties of

States. .

B. The Charter of Economic Rights and Duties of States.

Backed by a massive vote of 120 for, 6 against, and 10 abstentions,
the General Assembly adopted the Charter of Economic Rights and Duties
of States in December 12, 1974 at its 2315th plenary meeting, 5 Form-
ing the basis of what is now understood as the "New International

Economic Order,"

the Charter, in aiming "to establish a2 just order and
stable world," pays particular attention to the economic needs and
problems of developing countries. 46 The part of the massive vote count
it was able to attract from the developing states is therefore under-
:standable. As for the Eastern Bloc states that voted with the develop-
ing states, their reasons for doing so cannot be said to be the same.
After all, Russia.énd East Germany are not developing states. For them:
the Charter’'s main attraction stems from the fact that it is more
protective of the soveresign rights of each state by making such rights
subject to the dictates of its domestic law, not domestic law and inter-

national law as one finds in resolution 1803 (XVII). In other words,

the Charter is consistent with their being obsessed with the notion that
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a state's sovereign rights should not be restricted by conditions, i.e.,

sovereign obligations.

Just as Article 2 of the Charter was the basis for attracting the sup-
port of developing and socialist states so was it the basis for render-’
ing the instrument unattractive to the support of the chief exporters of

private capital and technolegy. In its entirety, the Article reads in

these words:

™. Every State has and shall freely exercise full per-
manent sovereignty, including possession, use and dis-
posal, over all its weadlth, matural resources and

" economic activities,

2. Each State has the right:

(a) To regulate and exercise authority over foreign in-
vestment within its national jurisdiction in accordance
with its laws and regulations and in conformity with
its national objectives and priorities. No State shall
be compelled to grant preferential treatmment to foreign
investment; -
(b) To regulate and supervise the activities of
transnational corporations within its national juris-
diction and take measures to ensure that suwch ac-
tivities camply with its laws, rules and repulations
and -conform with its economic and social policies,
Transnaticnal corperations shall not intervene in the
* internal affairs of a host State. Every State should,
with full regard for its sovereign rights, co-operate
with other States in the exercise of the right set
forth in this subparagraph;

(¢) To rationslize, expropriate or transfer ownership
of foreign property in which case appropriate compensa-
tion should be peid by the State adepting such
measures, taking into account its relevant laws and
regulations and all circumstances that the State con-
siders pertinent. In any case where the question of
conmpensation gives rise to a controversy, it shall be
; settled under the domestic law of the natiomalizing
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State and by its tribumals, wnless it is freely and
mutually agreed by zll States concerned that other
peaceful means be sought on the btasis of the sovereign
- . equality of States and in accordance with the prin-
ciples of free choice of means."
As is only too obvious, the Article, in creating an environment in which
the rights and interests of the host state are overly protected, leaves

private foreign investors at the mercy of their host states.

The issue of compensation for nationalization is no exception. While
resolution 1803 (XVII) requires payment of compensation to be satisfied
in accordance with domestic law and international law, Artvicle 2.2(c) of
the Charter makes it clear that compensation payment is strictly a mat-
ter of national jurisdiction if a nationalized investor's host étate and
home state are not parties to a mutually binding ag}eement that sets out
the parties{ choice of legal and procedural machinery for resolving ;
compensation dispute between the investor and host state. Although the
condition imposed on subjection of any compensation dispute to the host
states domestic law and proiedﬁre by the Charter keeps'the door open for
the application of international law principles, it is not far reaching
enough. The condition does not in fact make it obligatory for capital
importing and capital exporting states to enter into "free choice éf
means" agreements. For this reason, unless they are coercgd, there is
no guarantee that capital importing states will freely enter into such
agreements so as to ensure that the condition prevails over domestica-

tion of the compensation problem. And seen against the nationalization

experiences of developing and socialist states, domestication of the
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compensation issue does not guarantee compensation payment. Hence, it
would have been unrealistic for the chief exporters of private capital
and technology to take side with the developing and socialist states. 47
Conversgly, if the Charter Qas overly protective of the rights of
private foreign investors, as in the OECD Draft Convention on the
Protection o¢f Foreign Property, it would have been eqﬁally unrealistic
for it to receive unanimous backing from the developing and Eastern Bloc
states. It is understandable therefore that Belgium, West Germany, the
United States, the United Kingdom, Luxembourg, and Denmark should vote
against adoption of the Charter, with Japan, Canada, the Netherlands,
Spain, France, Italy, Norwav, Israel, Austriz, and Ireland abﬁ;aiﬁing.
e

Again, adoption of r?solution 3486 (XXX) which sought to implement the
Charter saw no substantial change in the voting pattern of 'states. 48
Consistent with the voting pattern of resclution 3281 (XXIX), 114
countries voted for the implementing resolution, with the United
Kingdom, West Germany, and the United Sfates voting égainst. Abstaining
were Japan, Canada, the Netherlands, Spain, France, Italy, Belgium, Is-

rael,lreland, Luxembourg and Denmark.

The Charter, as one diécovers, is not the first direct challenge
against resoluticn 1803 (XVII) nor was it drafted and debated without
prior extensive research and discussions on issues pg;taining thereto.
Two resolutions, first, resolution 88 (XII) that was adopted byAphe UN-

CTAD trade and development board in its 335th meeting, in 1972, 49 and,



s

second, resolution 3171 (XXVIII) 30 that was adopted by the General As-
sembly in the following year, preceded the Charter's challenge. The UN-

CTAD resolutlon relterates that:

"...such measures as nationalization as States mav adept in or-
der to recover their natural.resources are the camon expres—
sion of a sovereign power in virtue of which it is for each
State to fix the amount of compensation and the procedures for
these measures, any dispute which falls in that coaiexlon falls
within the sole Jurisdiction of its courts .

Furthermore, the resolution urges "all States to abide by these prin-

q;ae%ies and in particular to refrain from any act which might directly or
indirectly obstruct the exercise of the sovereign right freely to dis-

"
pose of natural resources..." >2

But, as naturally expected, although
‘adopted by the votes of 39 states, the resolution failed to get the sup-
port of the chief exporters of capital and technology. 53 Interestingly

enough,. yet not hardly surprising, the UNCTAD resolution "was motivated

by the Latin American states of Uruguay, Chile, Ecuador, Brazil, Colum-

I

bia, Bolivia, Peru; Argentina, Mexico, Venezuela, and Guatemala.’™.

»
~

Their push for adoption of the resolution was, in part, a direct
response to the Chilean and Kennecott dispute which was then pending in
a French couft. 29 The resolution's espousal of the Calvo doctrine is

not,_therefore, surprising.

The second assault on the compensatién framework of resoclution 1803
(XVII)-was supported by 108 states, with 1 state voting against and 16

abstentions. Not only does resolution 3171 (XXVIII)SG_OE the Gener=l

Assembly challenge resolution 1803 (XVII), but, like the UNCTAD resotu-

-
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tion, it takes-the position that the determination of compensation is an
issue that is exclusive to the host state's national jurisdiction. The
General Assembly's affirmation of the compensation framework of the UN-

CTAD resolution is obvious in the words of paragraph 3 of its resolution

3171 (XXVIII):

"'...the application of the principle of natiecnalization carried
out by States, as an expression of their sovereignty in order
to safeguard their natural resources, implies that cach state
is entitled to determine the amount of possible compensation
and the mode of payment, and that any disputes which might
arise should be settled in accordance with the national legis- V4
lation of each State carrving out such measures

[N

Clearly, therefore, the Charter As Mot the first U.N. instrument nor is

it the only one that espouses Mestication of compensation for na-
tionalized private foreign property. Aside from resolutions precédj:ng,.

the Charter, studies conducted by other U.N. bodies prior to the

Charter's adoption clearly indicate a preference for the Calvo doctrine.
P )

One discovers, for instance, that with\\ptjoféssiorxal direction provided
by a group of eminent personz, the Department of Economic and Social Af-
fairs of the U.N. Secretariat- submitted a Report on Multinational Cor-
poraticns in World Development. 57 It does not take long fdr one to

determine fhe legal environment in which the report wants the issue of

compensation to fall within. Its preference fox Calvo is obvious in

these words:

-
-

"Hame countrv programme

The behaviour of multinational -corporations can be greatly in-
fluenced by the attitudes and actions of their home countries.
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It is significant thet multinatienal corporations can no longer
count on wnquestioming support by the hame country in any dis-
pute. A more judicicus avaidance of interference and.a formal
remnciation of extra-territorial applications, through the
adoption of the Calvo doctrine for example, would improve the
atmosphere and allay host countries' fears of foreign damina-
tion. Some screening and even awditing of the operations of
multinaticnal corporaticns and requirements for greater dis-
closure could pramote the accountability of these cQrporations.

Host country preerammes

While such measures can be taken unilaterally by a hame country
or group of hame countries, host country programmes are often
crucial,  The question arises with respect to the Calvo
doctrine whether certain minimum rights of subsidiaries can
also be protected. Although many host countries would probably
regard such a guarantee as cireumscribing their” sovereign
rights it would facilitate the acceptance of the Calvo doctrine
by hare countries. Conflict is often due as much to vacilla-
tions and uncertainties of policy as to policy content. Many
muitinationdl corporations are not necessarily detered by at-
tempts toSguide or even limit their activities. This is
demenstratéd by the keen interest expressed by multinational
corporaticns in activity in countries in which mochinery for
the screening or review of foreign irvestment has been estab-
. lished, precisely because an important source of uncertainty
has been removed. Even in cases in which nationalization has
taken place, there may still be roam for a contribution by mul-
tinational corperations in designated areas. Furthermore, the
presence of multinational corporaticns in a number of socialist
countries’ demonstrates the possibility of mutually beneficial
arrangements even in centrally planned econcmies.

The precise relationship between the multinational corporation
‘and the host cothtry must therefore be defined by the host
comtry itself. While each country should formulate its own
policy, there is a general need for a national co~ordinating
and reviewing body.

These functions are often widely scattered among various minis-
tries. Few ministries are equipped. to deal with the whole
range of problems that may arise, or are in.a position to play
a central role in developing a consistent set of policies. A
co-ordinating body can gradually develop a nucleus of people
who are capable of understanding the operations of the multina—
tional corporations and of conducting negotiations with them.

In countries where some form of participation in the decision
making of multinational corporations is aimed at, the exercise
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of this role through a developrent” corporation mey facilitate
co-ordination and minimize the strain ocn domestic manegerial
capacity. This arrangement has the advantage of workding from
the inside sq that cumbersamz procedures can be aveided. AT
the szme time, it may be more flexible than rules of thumb such
as minimm reqnﬁ'.xgmts for damestic vosing stock and manage-
ment personnel. ~

The report states’that although the Calvo doctrine appears to give to

the host state the unrestricted right to im’ﬁ:ose any degree of legisla-
S L -

. I »
tive control it sees fit, the right is in fact restricted by the fact
AN
that a multinational corporation can easily relocate elsewhere should
™)

its rights and interests come under tight control or cease to be
re:?pected. 59 He-nce, a host state will be forced, if it has not-already
done so, to provide an acceptable compensation framework and guarantee
its alp'plication when nationalization is effected againsE privaté foreign
investors if the. host state wan;:s to attract and retain the contribu-

tions of private foreign investment to its economic development,

Like the post 1962 resolutions and reports on sovereignty over natural
resourc-es and wealth that preceded the Charter, a report./by the Ad Hoc
Committee of the Sixth Special Session spoke of nationalization as a
sovereign right which should be subjected only to the taking state's
domestic law. . Resolutions 3201 (S—vI) 90 and 3202 (SVI) O which
adopted the Ad Hoc Committee's Declaration on the Establishment of a New
International Economic Order .and Programme of Action on the Estab-
lishment of a New International Economic Order, respectivel}{', make. the

7 o .
desire to have exclusive domestication of nationalization and compensa-’
-~

tion issues obvious. We see, for exa'mple, paragraph 4(e) of the Decla-

-
g
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ration, adopted as resolution 3201 (S-VI), speakn:_ng of the domestication

of compensation in these words: .
\

"Full permanent sovereignty of every State over its natural
resources and ‘all econcmic activities. In order to safeguard
these resources, each State is entitled to exercise effective
control over them and their exploitatien with means suitable to
its own situation, incluing the right to rationalization or
transfer of ownership to its naticnals, this right being an ex-
pression of the full permanent sovereignty of the State. No
State may be subjected to econcmic, political or any other type
of coercion to prevent the free and full exercise of this in-
alienable right." .

Similarly, the Programme of Action, adopted as resolution 3202 (8-VI),,

impliedly refers to the same compensation framework in these words:

"All efforts should be made:

(a) to defeat attempts to prevent the free and effective
exercise of the rights of every State to full and per-
.mrwntsow%EigmycmeriLsrﬁtmzﬂ resources ... .

() R .

Taking the preceding resolutions and reports into consideration, one
should not summarily dismiss the Charter as being merely reflective of
the policical will of developing and socialist states. To do so would
entail overlooking the economic and legal considerations that helped
shapre the Chartler's content. But the economic and legal debates and
reports that influenced the drafting of the Charter, however, do not, by
themselves, give the instrument international legal effec;. The issue
of whether or not the Charter has international 1legal force must be

tested against legal considerations before judgment is passed one way or

another.
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C. The Question of Law

-~

Wha;.needs to be satisfied here is whethe; or not the Charter, adoptéd
by the U.N. General Assembly, is a valid statement of a general practice
within the scope of Article 38, paragraph 1(b) of the Statute of the In-
ternationél Court of Justice. If it is a correct statement then resolu-
tion 1803 (XVII) ceases to be so, but, if it is not, resolution 1803
(XVII) remains an effective statement of a universally accepted interna-
tional law custom. A proper legal analysis of the Charter and resolu-
tiom 1803 (XVII) will best be'realized by pursuing the approach given in
the dissenting opinion of Judge Tanaka in the South West Africa cases.
63 Like Jﬁdge Tanaka, "we cannot admit that individual resolutions,
declarations , judgments, decisions, etc., have binding force upen the
members of the organiéation. What is required for customary interna-
tional law is the repetition of the same practice; accordingly, in this
case resolutions, declarations, etc., on the same matters in the'same,

or diverse, organizations must take place ;epeatedly."64
Notwithstaffding the above approach for determining universal customary
Anternational law, Article 2.2(c) of the Charter has been said to repre-

sent existing international law for different reasons, of which:

(a) the Charter was intended to be a legelly effective

instrument;
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(b)  the laﬁguage of the Charter imply ié to be legally
‘ binding;
(e) the Charter, although a General Assembly resolution, is
- more than any ordinary resolution that is
recanﬁarkmory; |
(d) the Charter, having been adopted by a massive 120-6-10
vote, enjoys suppert which gives to its concepts the
65;and

legal maturity those concepts deserve
{e) the Charter is the fi;al pfoduct of not only politiecal
and econamic, but legal considerations and reports as
well, % .
<
These arguments, collectively or otherwise, do not satisfy %he require-
ments of customary international law that.Judge Tanaka, supra, alludes
us to. Something more than the above five.factors is needed as well,
i.e., decisions and judgments of courts and tribunals, and state be-

haviour outside of the United Kations.

The treaty practice of states, as we ﬁave seen in Chapter 3, provides
no comfort for acceptance of Article 2.2(c)_of the Charter as a state-
ment of the exiéting international law position on compénsation payment.
Not only is the unwillingness of developing, sociglist and developed
capitalist states to adopt a multilateral investment agreement that

espouses the compensation requirements of the Charter indicative of the

.
compensation framework's lack of universal support, but even the
P PP
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bilateral investment agreements between developed capitalist and
developing states, devéloped capitalist and socialist states, developing
N 1
and socialist states, developing and developing states, and socialist
.and socialist states show no universal.support for the Charter's compen-
sation framework. Hence, while socialist and developing states have
used the United Nations to launch what.they perceive as the existing
compensation framework under international law, their treaty practice
has not been consistent therewith, Their contrary treaty practice, con-
sequently, makes Article 2.2{c) of the Charter less reflective of the

existing international law position.

5

More importantly'and providing no comfort for the Charter either are
court and tribumal judgments and decisions. In most, if not all, cases
discussed in Chapters 4 and 3, we found no evidence of settlemént of
. compensation disputes between host states and foreign investors being’
resolved exclusively -under the host state's domestic law and procedure.

In BP v. Libya, for example, the arbitral tribunal decided that the dis-
pute be settléd in accordance with the parties choice of law, i.e. prin-
ciples of Libyan law that are in common with internatioQ?l law prin-
ciples, and where conflict arises between the two legal regimes general
principles of law and principles applied by international tribunals

67 Similarly, one finds that claims submitted before the

would apply.
U.S.A. Foreign Claims Settlement Commission were subjected to principles
of U.S.A. law and international law. And, except for Eastern Bloc

-
takeovers that were visited upon foreign property owners who were



granted no legal recourse except for lump sum payments made to the
deprived owner's home state, other foreign’ take over claims were not

3 . -
settled solely under the host state's domestic law and procedure.

Even where a host state has tried to invoke the naticnalization and
compensation provisions of the Charter, international tribunals have

either rejected or attached little significance to such propositions.

In Texaco and Calsiatic v. Libya, 68 the tribunal recegnized the provi-
sions of resolution 1803 (XVII) on one hand while rejecting the
Charter's provisions on the other. The tribunal's acceptance of

resolution 1803 (XVII) is evident in these words:

"...Resolution 1803 (XVII) seems to this tribunal to reflect
the state of customary law exdsting in this field. Indeed, on
the occasion of the vote on a resolution finding the existence
of a custamary rule, the States concerned clearly expressed
their views. The consensus by a majority of the States belong-
ing to the various representative groups indicates without the
slightest doubt universal recognition of the rules therein in-
corporated, i.e., with respect to nationalization and campensa-
tion the use of the rules in force in the nationalig&ng State,
but all this in conformity with international law."

But the Charter's nationalization and compensation provisions were

rejected in these words:

"The absence of any connection between the procedure of compen—
sation and international law and the subjection of this proce-
dure solely to municipal law cannot be regarded by this
Tribunal except as a de lege ferenda formulation, which even
appears contra legem in the eyes of developing countries.
Similarly, several developing countries, although having voted
favorably on the Charter of Economic Rights and Duties of
states as a whole, in explaining their votes :8gretted the abs
sence of any reference to intermational law." ’
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Similarly, the tribunal in LIAMCO v. Libya rejected the Charter's ap-
plication, stating that "it does not represeﬁt the consensus of nations
and cannot be invoked as a source of international law." 71
Another strong and valid argument against acceptanée of the Charter as
:representative of existing integnatioual law concepts flows from the
lack of support given to the Chéfter by the developed capitalist states.
As the chief exporters of private foreign investment, their majority
support together with the majority support of the chief recipients of
hrivate foreign investment for the adoption of any U.N. General Assembly
resolution on treatment of foreign investment is necessary for any such
resolution to be creative of new norms of international law. While the
majority support of both groups of states was prevalent in the adoptien
of resolution 1803 (XVII), the same support was not forthcoming in the
Charter's adoption. And as we saw in Chapter 3, where the majority con-
sensus of states from both sides has not been forthcoming in the adop-
tion of a draft multilateral investment agreement, the draft agreement
, has failed to mature into an effective legal ?nstrument. Consequently,
&1{6 Charter cannot be said to be a fully effective instrument of inter-

national law.

Equally important are the Charter's implications, especially Article

2.2{(c), on private foreign investors should the Charter be fully ac-
cepted as an international law instrument. No where in Article 2.2(c¢)

do we find any mention, expressed or implied, of a minimum standard for

S
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determining compensation payment. As it is apparent that a minimum
standard is what is.or is not prescribed by the host state's domestic
law, there is no guarantee that the owner of a nationalized private for-
eign investment shall always receive compensation payment ﬁor is there
any guargntee that the Chilean retroactive application of excess profit
deductjgzg will not be duplicated. One cannot, therefore, help but be
sensitive to injustices that wouid be visited upon private foreign in-
vestors should the Charter bé‘accepted as a legally effective instru-
ment. Furthermore, instead of Article 2.2(c¢c) of the Charter providing a
legal environment in which the conflicting positions of states on
nationalization and compensation would eventually surrender to a univer-
sally recognized praétice for the settlement of nationalization dis-

o)
‘< TFor

putes, the provisions of Article 2.2(c¢) invite further chaos.
these two reasons the Charter's nationalization and compensation
framework is not totally conducive to creating an international environ-

ment that fosters the free flow of capital and technology which the

states that voted for the Charter's adoption so desperately need.

The foregoing arguments against the Charter as an instrument of inter-
national law are very fundamental to the issue of whether or not the
Charter has legal force. Arguments advanced as justification for the
Charter's legal effect are not fanciful, they are legitimate. Nonethe-
less,. they alone are not conclusive to fully render the Charter an in-
strument of international law. As is now only too apparent, those argu-

ments find no further support in other quarters that would help substan-
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tiate any claim for the Charter as wholly having the force of law. In-
stead, we find overwhelming arguments to the contrary, counter arguments
that clearly outweigh all supporiing arguments: It is obvious, there~
fore, that Article 2 of the Charter cannot be totally accepted as a

valid statement on existing international law norms.

However, notwithstanding the validity and strength of the arguments
against legal and procedural domestication of determining compensation
payment, the Charter's compensation framework is not totally devoid of
ény usefulness in the resolution of compensation claims. Although
qualification of the domestic resolution of compensation disputes, which
states that "unless it is freely and mutuvally agreed by all States con-
cerned that other peaceful means be sought on the basis éf the sovereign
equality of States and in accordance with the principle of free choice
of means," does not guarantee that the states concerned shall always en-
ter into such agreements, the agreements are legally effective ﬁonethe-
less when entered into. The Claims Settlement Declaration 73, declared,
pursuant to the Declaration of the Government of the Democratic and
T4

Popular Republic of Algeria ‘*, by Algeria in its capacity "as an inter-

mediary in seeking a mutually acceptable resolution of the" hostage
75

"erisis” between Iran and the U.S.A. best illustrates the importance

and effect of such agreements in the resolution of compensation claims.
Pursuant to the two declarations and other related instruments, Iran

and the U.S.A. mutually agreed to have private U.5. claims against Iran

%
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and private Irapian claims against the U.S.A. arising out of
nationalization and other measures of deprivation of property rights en-
tertained, in accordance with their choice of law. and procedure, by the
Iran-U.S. Claims Tribunal. Article V of the Claims Settlement Declara-
tion, which provides that compensation for nationalization and monetary
recovery arising out of other claims shall be decided "on the basis of
respect for Iaw, applying. such choice of law rules and principles of
commercial and international law as the Tribunal determines to be ap-

plicable, taking into accouat relevant usages of the trade, cortract

. .
provisions and changed circumstances", is little different from the com-
pensation framework of resolution 1803 (XVII). This shows clearly in

<

the compensation awards so far rendered by the tribunal.

Like resoiution 1803's mixed compensation standard, Article V's legal
framework for determining compensation does not preclude awarding pay-
ments in satisfaction of the market\ value notion, but like the post
World War II awards, the compensation awards have so far fallen short of
the amounts claimed. Belland, legal counsel for a U.S. claimant, makes
this point as well as his rationalization of the rendering of such
awards. 76 He states that:

"No cne, least of all the arbitrators who will hear your case,
wishes to see the Tribunal collapse, and the withdrawal of Iran ey
from further participation would virtually assure this.
~There is, therefore, a constant pressure toward compromise.
Even the most conscientious of the arbitrators would like to
find an award that gives the claimant acceptable redress but
denies enough of what the claimant seeks to meke the award ac-
ceptable to Iran. This atmosphere seems lend “itself naturally
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to the 50 per cent recovery."
This is true of compensation for nationalization claims but not so for

" other claims. In White Westinghouse International Co. v. Bank Sepah-

‘ Iran 78 = ¢or instance, the claimant company made a claim for recovery of
U.S.$ 298,757.45 from the respondent bank and the tribunal accepted the

amount with interest as being due to the claimant.
%

In the American International Group, Inc. (AIG) v. Iran award, 79 for
example, the Claims Tribunal reached the figure of U.5.$% 10 million as
compensation for Iran's nationalization of AIG's rights and interests.
The compensati.on award is in fact significantly less than the claimants’
appra-isals which were rejected by the Claims Tribunal for reasons

o«
descriBed in these words:

"'...the appraisals do not sufficientiy consider the changes in
general social and economic conditions in Iran which had taken
place between the autum of 1978 and June 1979, or their likely
duration. In this comnecticon, it should be noted that during
that peried many Iranian nationals belonging to the weslthier
part of the population left the country. Second, the ap-
praisals do not account for the effects of certain taxes upen
net profitability. Third, chamges in the company's financial
position between 21 March 1979 and the date of naticnalization
aéc..Qot reflected in Mr. Freethy's revised valuation. Fourth,
the company had been conducting its business only for little
more than 4 1/2 years, argbsuch en insufficient basis for
projecting future profits."

¥

Similarly, in Dame and Moore v. Iran 81 the claimants sought full
recovery of the value of their nationalized physical equipment, U.S. $
35&,92&.b0, which they argued represented the total original cost of the

equipment. To this effect, documents azttesting to the original purchase

o
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price of all the nationalized equipment were tendered as evidence.
Nevertheless,‘ the Claims Tripueral rejected ‘the claimant's figure because
it. did'not t;.ake, account, inter alia, of deprec‘iation of the value of all
the equipment, from their date of purchase to their nationalizatior;
date. ”Consﬁdering all the circumstances, including the age of the
equipment, the Tribunal approximated the nationalized property at U.S.
$100,000." 82 T ”
More than one important observation emerges from the Iran-U.S. ex-

perience. First, the compensation awards rendered so far .by the Iran-

U.S. Claims Tribunal have, like other post World War II awards, fallen

short of adequate compensation. One .reason for this is the constant

pressure endured by the tribunal, alluded to us by' Belland, coupled with

the (rj,_bunal's need to maintain "equilibrium between the Parties" 53 by

b : /
ensuring that the awards are fair and equitable to both sides_s*.

Another equally important reason, which is consistent with the pfemi’se

of "equilibrium between the Parties"sand the principles of fairness and -

-equity, ig the downward effect all circumstances affecting valuation of

investments’ have on arriving'_.at a final amount for compemsation. Not
unlike. the ot:hr:erﬂ post Nofld. h"a‘r II awards’,/ all circumstances factors,
:’applied within the confiﬁes of general priﬁciples of law, have been the
rationale behind payments. not‘measuring up to ;déquate éompensation.

This being so, neutrality of the awards and int‘ernatio'nal law is

projected to ‘the state required to make such payments. Second, the

- Al ’

Iran-U.S. experience shows us that while the Charter's compensation

-

.
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framework is largely defective in international law, it should not be

totally rejected. Any rejection should.be restricted to domestication

of the compensation problem while states should not be discouraged from (:/:-

entering into "free choice of means" agreements with other states whq&/}

the need to do so arises. Finally, compensation awards rendered pur-
suant to the dran-U.S. agreements have not challenged the mixed and
~neutral standard of resolution 1803 (XVII). In fact, the awards further

"enhance the universal internzrional law status of the mixed and neutral

N

standard,

Like the other post World War II awards, the Iran-1.S. compensation

awards have been and’ shall continue to be determined within a framework

that is consistent with the principle of neutrality of international
-

law. Put differently, the principle of neutrality.of international law

is easily identified as the creative force behind the mixed compensation
s .

standard. Why and how is this so0o? In answering this twofold question,-

let us borrow the words and reasonings of Weil who said: "The emergence
of legal" norms like the compensation requirements of resolution 1803

(XVII) which serve to bridge the existing chaos in the domestic and

regional practice of states, are "stimulatéd- - as it has always been -

by a2 twefold necessity: first to enable... heterogeneous and equal
£ s : ’

states to live side by side, and to that end establish orgerly and, as

far possible, peaceful relations among them; second, to cater to the
3

] _ i
copmén interest that did not take long to surface over and above the

4
djversity of states. Such have been the twin roots of international
o .
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law, and such from the beginning have always been its two eséential
}unctions: on the.ong hand, to reduce anarchy through the elaboration
of norms of conduct enabling orderly relations to be established among
sovereign‘ and equal” states (as Max Huber put it in a now famous
formulation: internatioéal law 'has the object of assuring the co-

existence of different interests which are worthy of legal protection');

on. the other hand, to serve the common aims of the international com-

ﬁhnity." 85 &

" Seen against the dual functions of international law, the mixed and
4

neutral standard of compensation not only makes sense, but is. fully ap-
preciated as well. TIts application, as we have seen, haS'been.able to
easily realize fulfillment of the said functions of international law
because of its religious and ideological neutrality 86 yhich élloff the

.

mixed ccmpensation framework to transcend the fact that, although ac-
cepted as sovereigh equals, states "remain, more than ever, different
from each other, whether in size, political or economic system, ideology
or level of development”. 87 Yot only has the neutral nature of the
mixed compensation framework been successful in its application to dis-
putes between parties of the said different backgrounds, but it is the
best compromise that ensures pragservation of the right of every state to
freely determine "and develop its political, social, economic and cul-

tural system"” 7 as well as ensuring the continuing free flow of capital

and technology between states of the said backgrounds.



*

This is where the Charter félls shors. Apart from failing to fully
reflect prevailing universal customary practice, it also falls short of
projocting an image of neutrality. These failures are easily traced to
and explained by the fact that the Charter was drafted and adopted to
induce distributive economic’ justice. This being the case, little or no
attention was given to all the sources for determining the universal
CUstomafy practice of states regarding‘nationalikation and compensation
during its formulation. Had other socurces been consulted, thege is no
doubt that the Charter's compensation framework would-have been little
different to that of resolution 1803 (XVII). But to do so would have.
been counter productive with respect to the Charter's objective of
fostering distributive economic justice. As a consequence, while the
Charter's compensation framework is consistent with the U.N. propo3ed

New International Economic Order, it fails to fully satisfy the requi

ments of Article 38, paragraph 1(b)} of the Statute of the International
Court of Justice. The same, however, cannot be said of paragraphs 3, 4
and 8 of resolution 1803 (XVII) of 1962. For reasons already discussed,
and tested against post 1962 practice of states, the gaid paragraphs
reflect the current international laﬁ ﬁosition. That nationalization
and compensation disputes be subjecteg'to principles that are common in

the host state’s law and international law, taking full account as well

of all circumstances affecting the value of an investment.
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Chapter 7: CONCLUSIONS. - .

Cont-ary to any assumption about the non existence of a universally
settled practice on the compensation for nationalization problem, we
havé found the existence and consistent applicétion of a compensation

<
framework that is universal in nature. The framework, as we have seen,
is based on neutral princivles of law that are_common to the host
state's domestic law and international law, which are geaerally used as
guide, and taking account of any investment agreement regulating a na-
tionalized investment's economic viability and all the circuﬁstances
pertaining to a‘nationalized investment's abiiity or disability to gen-
erate profit. Although the compensation framewo;k's susbstance remains
to be fully defined, its general appearance and substance as described
supra is definite. What is obvious is the ﬁact that, generally, neutral
principles of law are applied as guide for determining the amount of
compensation and justification therefor, but the actual ;;ount a
nationalizing state pays is subject to all the circumstances of a na-

tionalized investment's profit generating ability and the terms of any

investment agreement regulating the investment.’

ﬁithin this broad framework, we have found that depending on all the"

circumstances affecting valuation and profitability of a nationalized

investment, the amount of compensation has been calculated to satisfy

the requirement:

[£]
0
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(a) of adequacy of payment;
(b) that payment be based on the investment's written
down (unadjusted) book value;
(¢) that payment be based on a downward adjustment of the
investment's written down book value;.or
(d) that no amount be paid.
As well, there have been instances of payments, determined in satisfac-
tion of the compensation framework‘s.requirements, which have not met
any of the seid payment requirements but whicﬁ have tiltéd more in favor
of adequacy of payment.

The ICSID Arbitration Tribunal's willingness to satiéfy the require-
ment of adequacy of payment in the Benvenuti and Bonfant v. Congo dis-
pute, for ekample, was justified by and based on the recent investment
criteria. If the investment had ben a going concern for over a long

® .
period of time prior to its nationalization, chances are that the amount
to be paid would not have met the requirement of adequacy. In that
case, . liowever, the-fact that the investﬁent was a recent investment did
not merit consideration of factors such as rate of depriciation that
would lead to a downward adjustment of ﬁhe investment's value. Further-

more,as a recent investment, it was easier to determine the investment's

value because other factors affecting its valuation had not yet in-

fluenced or complicated its value in any substantial way. Set against

this is another scenario, i.e., even if it is clearly stipulated by an

investment agreement <that the requirement of adequate compensation is

-
r
‘.
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that which needs to be satisfied, ciréumstances pgculiar to the invest-
ment,-as in Ditté Luigi Gallotti v. Somalia, may result in feceipf~of a
compensation amount significantly less than an amount measuring up to
adequacy of payment. |

—

Under another set bf different circumstances, however, compensation
for nationalizatien may be satisfied on the basis of an investment's
written down book value figures. In the Singer Manufacturing bo. claim,
for example, the U.S. Foreign Claims Settlement Commission calculated
compensation payméntkby taking exclusive consideration of the balance
sheets tendered by the claimant company, "subject to certain

adjustments”. 1

The same Commission, again, based its rendering of
another compensation award on the written down book value of the
claimant's interests. In the General Electric Co. claim, the compensa-
tion c¢laim of U.S, § 1,327,714.59, being the purchase price of the

claimant's 40,000 shares affected by Russian nationalization measures

. . . s 2
and consistent with their book value, was accepted by the Commission. <

Again, depending on the circumstances affecting an investment's value,
its final valuation may be arrived at after a downward adjustment of its
written down book value., A good example of this, as we have seen, is

R
the compensation award for Revere Copper and Brass Inc. as rendered by

the American Arbitration Association. In that award, the claimant's in-
vestment had a poor rate of {ecovezijbecause of its inability to gener-
y

ate profit. Consequently its written down book value of U.S. §
g \
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64,131,000.00 was downwardly adjusted to arrive at U.S. $ 1,131,144.00.

Similarly, by downwardly adjusting the value of the claimant's rights
and interests in the Standard 0il Comp;ny Claim ﬁhich rested at U.S..S
17,483,522.00 without adjustment, the U.S. Foreign Claims Settlement
.Commission arrived at the figure of U.S. $§ 12,240,000.00. ;f
Alternatively, where an investor's inveéément rights and interests
ﬁavg been nationalized, but thg investor suffers no actual or predict-
able compensable econcmic loss, then, he is not entitled. to receipt of
compensation payment. The Mavrommatis Jerusalem _Concessions case,
wherein the World Court stated that "compensation will be awarded only
‘on.proof of actual logs" is very specific about this. 9 Subsequent
claims for compensation.have been rejected for want of proof of the ac-
tual loss factor. Again, in the Standard 0il Co. claim, the U.S. For-
eign Claims Commission rejected Standard 0il's compensation claim rgard-
ing its undeveloped concession areas as not compensable because they had
no predictable economic value. In another dispute between LIAMCb and
Libya, the claimant's claim for loss of profits in one of its un-
developed o0il fields was also rejected as non compensable because the
claim could not be substantiated. Consequently, it is not nationaliza-
tion in wrongful breach of a state's investment opligations or other
natidnalizaéion measures per se-which warrant a nationalized investor's

receipt of compensation payment. What is equally significant is the ac-

tual loss factor, without it, a victim of nationalization suffers no

»
-

compensable loss. - )
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Apart from awarding compensation payments or the lack of it in satis-
faction of the foregoing requirements, there are those that also fall

-

within the compensation framework's parameters, but which fail to level
with any of the foregoing requireménts. A case in point here is the
dispute between Kuwait and &MINOIL. Therein the tribunal accepted the
compensation framework's application with its further acceptance of the
o .
parties' mutual espousal of the notion of legitimate expectations as
basis for determining the amount of compensation. To this end, the com- -
pensation award was calculated from 5hat'was accepted bf the tribunal as

AMINOIL's reasonable rate of return, i.e., the amount was based on a

moderate estimate of 'profits which was conducive to the claimant's
legitimate expectation because over the years preceding the nationaliza-
tion measure, the claimant had accepted such estimates. Such compensa-

tion awards, though not measuring up to adequacy of payment, tend to

tilt in its favor nonetheless.
%

-

Ag well, thene are those general principles of law whose application-
in calculation of compensation payments have resulted in awards tilting
in faveor of adequacy oﬁ payment, While gene}ally used as guide and jus-
tification for detérmining compensation payment, not all neutral prin-

ciples of law: g

LS

(a) acquired rights;

{(b) pacta sunt servanda;

(c) unjust enrichment; and



(d)  justice and equity,
so far applied by tribunals, héve been done so only for purposes of
guidance and justification. To‘111UStrate, the principle of iacta sunt
servanda was referred to not as guide, but as basis for calculating and
justifying compensation payment in the dispute between Sapphire Interna-
tional Petroleums Ltd. and National Iranian Oil Company. According tS

the tribunal, the principle of pacta sunt servanda substituted National
P

Iranian Oil Company's non performance of its investment obligaﬁions with
a pecuniary obligation. This meant returning Sappnire international
Petroleums Ltd. to "the pecuni;ry position (it) would have been in if"
not for National Iranian 0il Company's ﬁon performance of its obliga-
tions. % To this end, all expenses assumed by Sapphire International in
pursuance of its investment obligations with National Iranian 0il was
totalled with its (Sapphire's) loss of profits as constituting National™

Iranian Qil's pecuniary obligations.

' Using another principle, the tribunal in the Lena Goldfields dispute
determined compensation on the basis of the notion of unjust enrichment.
The tribunal therein, applying the principle of wunjust enri?hment,
restricted its calculation to loss of future profits arising out of
Russia's premature termination of its concession agreement- with Lena
Goldfields. - Application of both principles resulted in payments more
closer to adequacy of compensation payment than payment in satisfaction

of the written down book value notion or other espoused compensation

requirements. As for the remaining principles, acquired rights is used
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as 'justification for application of pacta sunt servanda and unjust en-
-‘_

richment while the notiohs: of Justice and equity have been used as jus-

-

tification for having to pay compensation of which the amount is depen-

dent on all circumstances affecting valuation and profitability.

&learly, therefore, the coﬁpgnsgtibn framework is a mixed framevork.
It's application, depending on the érinciples'and ;ircumstances adopted,
has resulted in compensation awards ranging from no compengation to
adequacy of payment. What has become apparent also is that most compen-
sation awards rendered in accorddnce therewith have tended to measure
more closer to adequate compensation than the other domestically sup-
ported standards. One fundamental reason for this is so as to maintain
and encourage the free mévement of private capital and technology be—
tween all states (developed capitalist, socialist and developing states
alike).. As well, now that more and more investments are becoming in—
creasingly complex so has determination of their value upon pationalizaF
tion.” Hence, ﬁhe mofe complex an investment, the more difficult it is
to detérmine its value when calculating the amount of compensatioﬁ for
nationalization thereof. For this reason, it is becoming increasingly
acceptable QPQE expert technical opinions be given as evidence in com-
pensation disputes. When given, opinions of accountants, mining ex-
perts, oil experts and other knowledgeable experts in other areas of in-
vestments have tended to tilt more in the direction of adequate compen-

sation. Where such opinions are relied on when determining the value of

an investment, compensation payment obviously ends up closer to meeting
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.

the requirement of adequacy than any other domestic standard.

-

Why is it that we have a mixed compensation framework of universal ap-
- plication which when applied is capable of satisfying the position:
(a) that compensation be adequatey

(b) that compensation be based gxclusively on an
investment's unadjusted book valué;
{c) that compensation be based on a downward adjustment of
an'investment's written down book ;alue; or '
(d) that no compensation be paid,
but whose application usually results in compensation payments closer to
adequacy of paymént? Is there not a principle of international law
which gave rise to the mixed compensation framework's emergence and
which also infiuences how it is to be applied in determining
compensation? Answers to thzse inquiries are provided and explained by

the dual functions of international law.

We found Weil's analysis of the functions of international law as

being very heipful in this respect. Not only did we realize through
. y

Weil that international law norms are to promote and maintain the peace-

ful co-existence of all states, but such norms must also go as far as

"o serve the common aims of the international community" . > In order

that such a norm is capable of serving the said functions and, con-

sequently, maturing into an international law norm, it needs to be seen

as satisfying the principle of neutrality of internaitonal law. That is
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to say, it must be capable of ideological and religious (moral)
neutrality. This is found to be prevalent within the mixed comespsé;ion;

framework. The fact that it is mixed gives to it a status. of

neutrality. For it does not predetermine in whose favor a compensa&ion'

-

\ .
for nationalization dispute would_be resolved because the final outcome

depends on the applicable general principles of law that are found to be
common in ,a nationalizing étate's lav and international law, the terms
of any'binding investment agreement, all the circumstances pertaining
to valuation of 2 nationalized investment and whether or not an investor
has suffered actual compensable loss. Within the mixed compeﬁsation
* framework and depending on the four said factors, the general principles
of law factor, the terms of any binding agreement factor, the c¢ir-
cumstances factor and the actual loss factor, we have seen the amount of
compéﬁsation awarded range from no compensation to adequate compensa-
v
tion. In .view of this, the mixed compensation framework's evolution
into a norm of universal application in—international law could only
have been largely orchestrated by the principle of neutrality of inter-
national law. Not only is it, as we have seen,/éapable of maintaining
the peaceful co-existence of the different stétes and their varying or.
conflicting support for the institution_of private property and the dif-
ferent standards of compensation, but it also preserves the common in-—

terest of the global community by not being an impediment to the free

movement of private capital and technology.
:f the principle of neutrality of international law is responsible for
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having guided the mixed compensation framework's evlution, then, the
fact that the value of a property or investment fluctuates, depending on
economit factors affecting its value in an upward or downward manner or
keeping ips,value static and depending on how valuable it is to the-
owner or potential ownérs, did allow for the mixed compensation
framegork's evolution to take place. The fact that property, as pointed
out by Dworkin and others, is usually mére valuable to its owner than to
its potential buyers, unless they attach the same or more value thereto,
coupled with the fact that most nationalized investments are cdmplex
concerns with complex factors affecting their ;alua;ion allowed interna-
tional tribunals to shape the compensation framework as is in or%gr that

neutrality of international law is maintained whenever the mixed compen-

sation framework comes into play.

For these reasons, there cannot be any doubt about the mixéd compensa-
"tiow framework's universal applicébility Ep internationél law‘and its
a;ceptance by the international _ccmmﬁnity at large. Evidence  of the

_ -
mixed compenation framework's application and acceptance is seen in the
compensation for nationalization awards rendered by the Iran-U.S. claims
Tribunal. Not only was the mixed framework important in determining
compensation payment, but its acceptance by Iran and the U.S.A. was'also
important in reaching a peaceful resolution of the hostage crisis.

There is no doubt that its strength as a framework of universal ap-

plicability flows from its position of neutrality and its respect for

suvereign of states and private property. Bearing all the aforesaid
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factors in mind, resolution IBngTEG;;) éf thé U.@. General Assembly
should be seen_as providing an accurate codificatio;>of the mixed com-
-pensation framework. The Charter for Economic.RightS and Duties of
State is, bowever, accurate only in so far as the condition it imposes
on domestication -of compensation disputes. Qualification of the

Charter's domestication of compensation for nationalization disputes,

which reads:

"...nless it is freely and mitually agreed by all states con-
cerned that other peaceful means be sought on the basis of the
sovereign equality of states and in accordance with the prin-
ciples of free choice of means”, -

is consistent with the practice of states and should not, therefore, be
rejected. Notwithstéﬁding our dismissal of the Charter's domestication
of compensation dispﬁtes,fthe qualification of domestication of compen-
sation disputes, supra, should not be equally dismissed if only because
it’ opens the door to adoption of a variety of settlement models.

<

One obvious settlement model which has come to be of political and
" L]

economic significance between Eastern Bloc states and developed

capitalist states and which remains encouraged by the qualification is

-

the conclusien of lump sum settlement agreements. Another settlement

model also falling within the confines of the qualification is the one

that was concluded by Iran and the U.S.A. in their mutual effort to
peacefully resolve the hostage crisis and claims disputes triggered by
the same crisis. As well and equally impoftant to the compensation

issue 1s that the quaI{;ication allows stat{s that support the same com-

f
.
o
~—



pensation standard in their domestic practice to have compensation dis-

putes between them and their private investors determined in accordance

with their supported standard. To illustrate, if the United Kangdom na-
ﬁionalizes a United States owned private investment, .then, there is
nothing to stop the parties from agreeing to the aﬁplication of pfompt,
adequate and effective compensation. Similarly, if Chile nationalizes 2
§;azilian or Peruvian oénea priQ;te investment, there is no reason why
compensation péymeﬁt should not be satisfied on the basis Sf the Calvo
doctrine if the parties so choose. Or, alternatively, if a nationaliz-
>
ing state supports the wr%tten down book valup standard as does Libya
and the na£ioéalized invegtor's home state supports the same, the
qualification does not preclu 'ﬁg‘parties fro? applying the standard
if there is mutual consent to do so. The qual%éication is, therefore,
~

significant not only because it allows for adoption of a variety of

scttlement models, but it also leaves the door open for the application

.of regionally supported compensation standards. Consequently, it forms

an integral part of the mixed compensation framework,

In view of 211 our concluding observations, a redrafting of the mixed
compensation framework as found in resolution 1803(XVII) of the U.N.
General Assembly is needed for two reasons. -First, specific mention

-~

should be made of general principles of law common to a nationalizing

_state's law and international law as well as all the circumstances fac-

tor. Second, qualification of the Charter's general compensation

framework should be incorﬁorated into the mixed,K compensation framework

a

~



4 redraft should read in the following

745 an integral part thereof.
. }' .
1
I

language:

. Every State has the sovereign right to nationalize
or expropriéte private foreign property in which
case aapropriate compensation shall pe‘paid by the -—

State édopting such measures and that the amount

of compensation to be paid shall be calculated by
. /7-\

-

,taking-acéount of:
prirnciple or prin-

.

¥ 7 (a)the relevant general
c¢iples of law common or neutral to the

State's domestic law and international law:

(b)the terms of any investment agreement

regulating the rights and interests pertain-

ing to such property; and
(c)a}l the circumstances affégting valuation

and profitability of such property.

sdon of compensation

i/////4
! In any case, where the qu .
, the national juris-

gives rise to a controversy
diction of the State taking such measures shall,

\- e

\X<ii::;j subject to the said requirements for calculating

| the amount of compensation, be exhausted, unless
it is freely and mutually agreed by =2ll States

oncerned that other peaceful means be sought on

of

L .
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the basis of the sovereign equality of states and
in accordance with the principles of free choice

of means.

It is obvious from the foregoing,consistent with the international law

principle of exhaustion of local remedies, that where a compensation for
N’ -

nationalization dispute arises the procedural remedies of the host state

-~

shall be "exhausted, "subject to the requirements for calculatigg the
amount of compensation", before diplomatic espousal of a nationalized
investor's compensation claim is pursued before the ICJ or the Permanent
Court of Arbitration by the investor's home state. However, where the
disputing parties or the investor's host state and home state reach a
éree and mutual ‘agreement with respect to a peaceful resolution of the
dispute by other means, exhaustion of the host state's procedural
remedies is avoided. In fact, the freedom enjoved by the disputingA
parties or the investors' host states and home states to.agree on alter-

L) .
native and pieceful means of resolving mpendytion disputes has

. resulted in most of the said disputes heidng determined by bodies other
than the ICJ or the Permanent Court of Arbitration.

We have éeen. for instance, that such disputes have been pursued
before ad hoc arbitratiqn, the ICSID Arbitral Tribunal and the Interna-
tional Chember of Commerce Court of Arbitration. As well, a very sig-
nificant number of’claims have ended up being settled through the

process of negotiation. Consequently, notwithstanding the exhaustion of



-
i

local remedies and diplomatic espousal principles, most compensation

disputes will continue to be determined in other forums. Nonetheless,

regardless of what forum such a dispute is brouéht before, the said
: )

requirements for determining the amount of compersation have usually

been applied and will continue to be a

1i3d’ unless a negotiated

4

\

..

ah )
Fundamental to the compensation proﬂ@gﬁizég{,well are the different

settlequf is the parties' preference.

modes of compliance. However, given thé.f@ctfihat this study is already

.

~too lengthy as is, the different methods 'of compliance were inten-

- s

tionally avioded. Nonetheless, it is our hope that any one who cul-
S

tivates an interest in the compensation problem is able %fo research and

-

‘write on the void we left ‘behind.

!
Endnotes Chapter 7.

1. Refer to note 18 of Chapter 4.  =<*
2. Refer to note 19 of Chapter 4.
3. "~ Refer to note 30 of Chapter 5.
4. Refer to note 14 of Chapter 3.
6.

5. Refer to note 85 of Chapter
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