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Abstract

This thesis is a legal analysis of the fiduciary duty in the relationship between the
Crown and Aboriginal Peoples in Canada as it specifically applies to the exercise of
power by the Federal Government for national defence under section 91(7) of the
Constitution Act, 1867, the federal power of "Militia, Military and Naval Service, and
Defence," and under the royal prerogative.

In Canada the fiduciary duty concept in the relationship of Aboriginal Peoples and the
Crown has been examined in the two recent cases of Guerin v. The Queen and A. v.
Sparrow, decided by the Supreme Court of Canada in 1984 and 1990 respectively.
The Court has also commented briefly upon fiduciary duty and Aboriginal Peoples in
the cases of Canadian Pacific Ltd. v. Paul et al. and in Bear Island Foundation et al. v.
Attorney General of Ontario, decided in 1988 and 1991 respectively. In addition, the
Supreme Court of Canada commented extensively in November, 1991 upon the
decision in Guerin and the fiduciary duty concept applied to the Aboriginal-Crown
relationship In its decision in Canson Enterprises Ltd. et al. v. Boughton & Co. et al., a
case involving fiduciary duty in a private law commercial setting.

While some commentators regarded the decision of the Court in Guerin as restricting
the fiduciary duty of the Crown solely to circumstances in which Indian reserve land
was surrendered, the Court in Sparrow declared that the words “recognized and
affirmed" in subsection 35(1) of the Constitution Act, 1982 incorporated the fiduciary
relationship into that section and thus placed restraint on any exercise of sovereign
power by the Crown.

The Court subsequently in Sparrow developed a justification test for the prima facie
infringement of Aboriginal and treaty rights protected by subsection 35(1). The two-
part test consisted of the following:

1. The determination of valid legislative objectives; and



2. Consideration of the special trust relationship and the responsibility of the
government which is at stake in dealings with Aboriginal Peoples.
This test was developed by the Court in the Sparrow case in the context of the direct
regulation by the Federal Government of Aboriginal fishing rights.

Aboriginal and treaty rights may also be infringed by defence activities conducted by
the Canadian Forces and by foreign military allies training in Canada. Defence
activities usually occur in non-residential areas in Canada and it in these areas that
Aboriginal and treaty rights are often exercised by the holders of these rights. The
nature of defence activities with mechanized equipment and low-flying aircraft is
unfortunately such that interference may arise with the exercise of Aboriginal and treaty
rights, such as hunting, fishing, trapping and gathering. For example, the Innu people
in Labrador consider that the low-level military jet flying training conducted out of the
Goose Bay air base seriously affects the hunting of caribou in Labrador and Quebec,
and thus threatens their traditional way of life. Such conflicts between the exercise of
Aboriginal or treaty rights and the conduct of defence activities have been evident in
several recent civil court actions commenced by groups of Aboriginal Peoples, such as
the Innu, and also by the Crown in prosecutions of Aboriginal Peoples. These
proceedings, both civil and quasi-criminal, including some before subsection 35(1)
came into force, will be examined in the thesis with a view to understanding the legal
interests and considering the impact of subsection 35(1) on defence activities.

In applying the justification test developed in Sparrow to the infringement by defence
activities of Aboriginal and treaty rights that are now "recognized and affirmed" in
subsection 35(1), | submit in the thesis that different legal interests need to be
considered in assessing the justification of such activities. Under the first part of the
justification test, valid objectives in the Sparrow case dealing with the regulation of
salmon fishing were considered by the Court to be those aimed at preserving
subsection 35(1) rights by conserving and managing a natural resource; purporting to
prevent the exercise of subsection 35(1) rights that would cause harm to the general



populace or to Aboriginal peoples themselves; or found to be compelling and
substantial. Regulations simply in the public interest, however, were considered not to
be compeiling and substantial. Inasmuch as national defence legislation, while
normally compelling and substantial for defence and emergency purposes, could not
otherwise be assessed against the objectives enumerated in Sparrow, the first part of
the Sparrow test addressing the validity of iegislative objectives should not be applied
to defence activities that may infringe subsection 35(1) rights.

In the test of justification of regulations under the second part of the Sparrow test, the
scheme of allocation of resource product among Aboariginal groups, and competing
commercial and non-commercial groups, was one of the hallmark interpretive principles
in assessing the honour of the Crown. Specifically in Sparrow, the Court found that
priority had to be given in the federal fishing regulations to Indian food fishing,
immediately after conservation needs were satisfied, and before allocations for
commercial and sport fishing were made. In the case of national defence activities
infringing section 35 rights, however, there would not be a scheme of priorities to be
determined, but instead a conflict of interest between the Crown's responsibilities for
Abariginal Peoples and for conducting activities in the fulfilment of diance policy to be
resolved.

An assessment of justification would be made to ensure that the honour of the Crown
was upheld and that any necessary infringement was minimized in resolving the conflict
of interest. This assessment would be based on a full examination of the conduct of
the Crown and of defence officials in the planning and implementation of any defence
activity with real or potential impact on section 35 rights. Such an examination would
involve considerations such as planning and identification of Aboriginal and treaty
rights potentially affected in defence areas; alternative defence activities considered;
consultation with Aboriginal Peoples; disclosure of information to Aboriginal Peoples
concerning planned defence activities; the record of consideration by defence officials
of information provided by affected Aboriginal Peoples; the adequacy of compensation

iii



for affected or extinguished rights; completion of other statutory reviews; and
proportionality of degree or seriousness of infringement and effort to minimize. Legal

issues in these various considerations are analyzed in the thesis.
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Chapter 1 - Introduction
The fiduciary duty in the relationship of the Crown and Aboriginal Peoples’ in Canada
has been elaborated in the two recent cases of Guerin v. The Queen® and R. v.
Sparrow® decided by the Supreme Court of Canada in 1984 and 1990 respectively.
The focus of this thesis is to examine critically this duty and other legal issues
specifically pertaining to the exercise of power by the federal government for defence
under the royal prerogative and under the federal power of "Militia, Military and Naval
Service, and Defence" in section 91(7) of the Constitution Act, 1867,% given the real and
potential conflicts of defence activities with the exercise of aboriginal and treaty rights
protected by section 35 of the Constitution Act, 1982. Treaty rights would of course
include the rights acquired under land claims agreements by Aboriginal Peoples, as
provided by section 35(3) of the Constitution Act, 1982.

Such conflicts have been evident, as will be discussed, in several recent legal
challenges made by Aboriginal Peoples to various defence activities in Canada. While
there was significant conflict in 1885 in the post-confederation history of Canada with
the Métis and Indians, after Canadian Militia units were despatched to the then Districts
of Assiniboia and Saskatchewan during the relatively brief North-West Rebellion, and
also confrontation in 1990 at Kanesatake and Kahnawake in Quebec, the history of
Canada, unlike that of the United States, has fortunately not otherwise been one of
armed conflict with Aborigina! Peoples or of significant challenges to defence training

' For purposes of this thesis, | have used the definition in subsection 35(2) of the
Constitution Act, 1982, enacted by the Canada Act, 1982 (U.K) c. 11, Schedule B, which
provides that Aboriginal Peoples of Canada “includes the Indian, Inuit and Métis peoples
of Canada." The terms "First Nations," "indigenous population," “native people,” and
"native peoples” are also often used in the same context, i.e., 1o refer to the descendants
of the original inhabitants of the North American continent, including people of Indian,
Inuit and Métis descent.

2 (1984), 13 D.L.R. (4th) 321, [1984] 2 S.C.R. 335, [1984] 6 W.W.R. 481, 59 B.C.L.R. 301,
20 E.T.R. 6, 36 R.P.R. 1, 55 N.R. 161.

3 [1990] 1 S.C.R. 1075, 70 D.L.R. (4th) 385, {1990] 4 W.W.R. 410, 46 B.C.L.R. (2d) 1,
[1990] 3 C.N.L.R. 160, 56 C.C.C. (3d) 263, 111 N.R. 241.

* 30 & 31 Victoria, ¢. 3.



and operations. In pre-confederation Canada, on the other hand, the roles of various
groups of Aboriginal Peoples in military relations, both as allies and as enemies of the
French and British colonists during several battle. and campaigns, were very important
factors in the history and development of North America.’

To discuss these legal principles and conflicts in respect of national defence and
Aboriginal Peoples, this dissertation is divided into six chapters exclusive of Chapters 1
and 8 that comprise the introduction and conclusion respectively. Chapter 2 focuses
on the legisiative and regulatory framework for national defence activities in Canada
under the National Defence Act® and the Queen's Regulations and Orders for the
Canadian Forces’ made under that Act, as well as the current policy for defence
activities in Canada and the scope of these activities. A general description of land
held in Canada, either outright in the name of Her Majesty in right of Canada or leased,
and of operations and activities of tha Canadian Forces in Canada on such land and in
other areas, will also be provided.

in Chapter 3, | will examine past and current legal challenges to defence activities in
Canada made by groups of Aboriginal Peoples. This will include a review of case law
and pending actions by groups of Aboriginal Peoples against the Crown in right of

$  As noted by Diamond Jenness, Canada's most distinguished pioneer anthropologist, In

his seminal work The Indians of Canada (7th ed) (University of Toronto Press: Toronto,
1977) at p. 1, Samuel Champlain could not have foreseen in 1603 when sailing up the St.
Lawrence River and agreeing o support the Algonkian Indians at Tadoussac against the
aggression of the Iroquois that “the petty strife between those two insignificant hordes of
'savages' would one day decide the fate of New France ...."

® R.S.C. 1985, c. N-5, as amended.

Pursuant to section 15 of the Statutory Instruments Regulations, C.R.C. 1978, c. 1509,
which have been made pursuant to the Statutory Instruments Act, R.S.C. 1985, §-22,
these regulations and orders made under the National Defence Act are exempt from
publication in the Canada Gazette. They are of course widely available at all military
units, and in most law schools and larger public libraries, and may be purchased from
The Queen's Printer. Notice of the exemption from publication is alsoc provided
periodically in the Canada Gazette, which provides that the regulations and orders may
be inspected at the Director of Documentation and Drawing Services, National Defence
Headquarters, Ottawa. -



Canada with impact on defence matters and an analysis of the legal issues raised. |
will also examine those cases in which Aborigir;al Peoples have appeared as accused
in criminal proceedings related to defence activities. My review will involve an
examination of the interrational treaties and memoranda of understanding that permit
the military operations of foreign allies in Canada, e.g., flying operations at Goose Bay,
Labrador, and that have been subject to legal challenge by Aboriginal Peoples.

Chapter 4 will be an examination of the Aboriginal-defence related legal issues arising
out of the modern day comprehensive land agresments, such as the James Bay and
Northern Quebec Agreement, the Northeastern Quebec Agreement and the Western
Arctic - Inuvialuit Final Agreement, which have been finalized. | will also review the
applicable provisions in the other unratified pending major land claim agreements with
the Tungavik Federation of Nunavut, the Council of Yukon Indians and the Gwich'in,
and the effect on the right of access under the National Defence Act to Aboriginal
settlement lands for training purposes by military units.

In Chapter 5, | will consider the development of the fiduciary concept in Canada in
respect of the relationship of Aboriginal Peoples and the Crown as first developed by
Dickson, J., as he then was, in Guerin, supra, and the contrasting approaches of trust
and agency also outlined in that case by other members of the Court. The origin of the
fiduciary duty concept, the breach of the duty and the remedy for a breach will be
discussed as developed in Guerin. | will also consider the application of the Guerin
decision to subsequent cases involving Aboriginal Peoples and the Crown

| will further examine the concept of fiduciary duty in Chapter € as it was used in the
leading case of Sparrow, supra, in which the Court gives a liberal and purposive
interpretation of the breadth of section 35 with considerable sensitivity to the needs of
Aboriginal Peoples. The fiduciary duty concept was included as part of the justification
test for the prima facie infringement by the Crown of aboriginal and treaty rights that



are constitutionally protected under subsection 35(1)® in Part Il of the Constitution Act,
1982. While this justification test was developed in the context of regulations that
restricted the exercise of aboriginal fishing rights in competition with commercial,
conservation and other non-aboriginal fishing interests, | will postulate an equivalent
test for justification of national defence activities that do not purport to regulate the
exercise of aboriginal and treaty rights directly, but may nevertheless infringe the rights
of Aboriginal Peoples. Such a test, unlike the test in Sparrow, will consist not of two
parts, but only one. This one part will involve an examination of the planning and
implementation of the defence activities to ensure that the honour in the Aboriginal-
Crown relationship and the fiduciary duty have been respected. | will argue that the
first part of the Sparrow test, i.e., the examination to assess if compelling and
substantial reasons are present for the national defence activities that infringe, or
potentially infringe, aboriginal and treaty rights, is not appropriate in considering the
justification of infringement by national defence activities.

National defence activities of the Canadian Forces will be considsrad under two
categories: those for training purposes, and those in time of an emergency. In the
latter category, | will consider justification for national defence action taken pursuant to
an "emergency," as defined in section 2 of the National Defence Act to mean "war,
invasion, riot or insurrection, real or apprehended" and for a “national emergency" as
defined in section 3 of the Emergencies Act® as:

an urgent and critical situation of a temporary nature that

(a) seriously endangers the lives, health or safety of Canadians and is of

such proportions or nature as to exceed the capacity or authority of a
province to deal with it, or

(b) seriously threatens the ability of the Government of Canada to preserve
the sovereignty, security and territorial integrity of Canada
and that cannot be effectively dealt with under any other law of Canada.

8 Al further refarences to section 35 will be to subsection 35(1) unless otherwise indicated.

* R.S.C. 1985, c. 22 (4th Supp).



| will also consider justification for the military training, as discussed in Chapter 2,
conducted by foreign allies pursuant to internaiional agreements made pursuant to the

royal prerogative, and not under statutory authority.

Chapter 7 will be a re-examination of the justificzdon test developed in Chapter 6 for
defence activities given leading post-Sparrow cases such as Delgamuukw et al. v. The
Queen in Right of British Columbia et al.™ which have considered the fiduciary duty
and relationship between the Crown and Aboriginal Peoples. | will also consider the
impact on the existence and scope of the Aboriginal-Crown fiduciary relationship given
the recent Supreme Court of Canada case Canson Enterprises Ltd. et al. v. Boughton &
Co et al.,"' which deals with the general fiduciary duty concept and the issue of
damages for breach cf the duty in @ commercial relationship between a solicitor and
his client, and comments extensively on the Guerin decision. While the fiduciary
responsibility in commercial settings such as Canson has received much judicial review
and scholarly comment, the legal issues in the Aboriginal-Crown relationship are
different and unique, and development of the law in the two areas appears to continue
to be separate and distinct.

In Chapter 8, my concluding chapter, | will provide some additional comments on the
assessment of justification and fiduciary duty for national defence activities in light of
the proposed constiiutional changes affecting Aboriginal Peoples which have been
reported, at least in a general fashion, in the July 1892 report of the Multilateral
Meetings on the Constitution. '

' (1991), 79 D.L.R. (4th) 185, [1991] 3 W.W.R. 97 (B.C.S.C.).
Y (1991), 85 D.L.R. (4th) 129 (S.C.C.).

2 “Slatus Report - The Mullilateral Meetings on the Constitution,” July 16, 1992, at pp. 14-
18.



Chapter 2 - Legal Framework, Current Defence Policy and National
Defence Operations in Canada

Legal Framework - Command of the Armed Forces in Canada
Under section 15 of the Constitution Act, 1867, the "Command-in-Chief of the Land and
Naval Militia, and of all Naval and Military Forces, of and in Canada, is hereby declared
to continue and be vested in the Queen." However, in the Letters Patent' constituting
the office of the Governor General of Canada effective October 1, George the Sixth has
stated:
I. We do hereby constitute, order, and declare that there shall be a Governor
General and Commander-in-Chief in and over Canada .... -

Il. And We do hereby authorize and empower Qur Governor General, with the
advice of Our Privy Council for Canada or of any members thereof or
individually, as the case requires, to exercise all powers and authorities lawfully
belonging to Us in respect of Canada ....
Accordingly, as the Governor General and Soversign's representative in Canada, the
Governor General of Canada, presently His Excellency the Right Honourable Ramon

John Hnatyshyn, is the Commander in Chief of the Canadian Forces.?

Section 15 of the Constitution Act, 1867 received brief mention in Operation Dismantle
Inc. v. The Queen et al.® in which counsel for the respondent at the Supreme Court of
Canada (the Federal Crown) submitted that both at common law and by section 15
decisions relating to national defence fell within the authority of the royal prerogative.
As the royal prerogative was a source of power existing independently of Parliament,
and paragraph 32(1)(a) of the Canadian Charter of Rights and Freedoms* provided that

The Letters Patent of 1947 are reproduced in R.S.C. 1985, Appendix I, No. 31.

While in law the Governor General is nominally the Commander in Chief of the Canadian
Forces, the longstanding practice is that the Chief of the Defence Staff takes direction
from the Ministers of National Defence, who in turn are accountable as ministers of the
Crown to the Prime Minister. There is no case law on this point.

3 (1985), 18 D.L.R. (4th) 481, [1985] 1 S.C.R 441, 13 C.R.R. 287, 59 N.R. 1 (S.C.C)
{(hereinafter Operation Dismantle).

Part 1 of the Constitution Act, 1982, enacted by the Canada Act 1982 (U.K.), ¢. 11,
6



the Charter of Rights applied "to the Pariiament and government of Canada in respect
of all matters within the authority of Parliament," it was argued that the Charter of Rights
could not apply to the exercise of the royal prerogative. Wilson J.. however, found on
this issue that the words of limitation "within the authority of Parliament' were merely a
reference to the division of powers under sections 91 and ¢2 of the Constitution Act,
1867, and that the royal prerogative was within the authority of Parliament and
decisions made in its exercise were thus subject to review under the Charter of Rights.®

Part | of the National Defence Act - The Department of National Defence

Parliament, acting under the constitutional authority of subsection 91 (7) of the
Constitution Act, 1867 that has assigned "Militia, Military and Naval Service, and
Defence" as a matter to the federal government, has enacted the National Defence Act®
Section 3 in Part | of the National Defence Act provides that “[t]here is established a
department of the Government of Canada called the Department of National Defence
(hereinafter DND) over which the Minister of National Defence appointed by
commission under the Great Seal shall preside." Under section 4 of the National
Defence Act, the Minister, presently the Honourable Marcel Masse, holds office during
pleasure énd has:

the management and direction of the Canadian Forces and of all matters relating

to national defence and is responsible for

(a) the construction and maintenance of all defence establishments and works
for the defence of Canada; and

(b) research relating to the defence of Canada and to the development of and

Supra, note 3, at pp. 497-8.

R.S.C. 1985, ¢. N-5, as amended. Various judicial tests have also been enunciated by
the courts as to the "peace, crder and good government of Canada® (p.o.g.g.) power
afforded by these infroductory words in section 91, the section which enumerates the
federal powers, including "Militia, Military and Naval Service, and Defence." The p.0.9.g.
power as interpreted by the Privy Council in the Fort Frances Pulp and Power Co. V.
Manitoba Free Press Co., [1923] A.C. 695 at 705 could arguably be used in an
emergency to authorize laws necessary for some aspect of defence that dealt with
matters in normal times that would only be within the competence of the provinces.
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et

improvements in materiel.

The Minister of National Defence is the vice-chairman of the Cabinet Committee on
Foreign and Defence Policy. This Committee, composed of nine members who
formulate policy on foreign and defence issues, is headed by the Secretary of State for
External Affairs.

in addition to the Minister of National Defence, the Associate Minister of National
Defence, currently the Honourable Mary Collins, has been appointed by the Governor
General pursuant to section 12 of the National Defence Act and has shared
responsibilities with the Minister of National Defence in DND. Legal advice in the
Department is provided to the Ministers by the Judge Advocate General who is
appointed pursuant to section 9’ of the National Defence Act.

Under section 12 of the National Defence Act, the Governor in Council and Minister
may make regulations “for the organization, training, discipline, efficiency,
administration and good government of the Canadian Forces and generally for the
carrying the purposes and provisions of the Act into eifect.” Such regulations presently
include the three volume Queen's Regulations and Orders for the Canadian Forces (QR
& O)%, covering administrative, disciplinary and financial aspects of the Canadian
Forces.

7 The only formal condition under section 9 for appointment as Judge Advocate General is

that of standing as a barrister or advocate for not less than ten years. While there is o
legal requirement that the Judge Advocate General be a serving officer of the Canadian
Forces, the practice has always been that the person appointed has been one of the
senior legal officers in the Canadian Forces. Judge Advocates General in recent times
have normally been appointed for three to four year terms terminating on or about their
release age of age 60 under Table "B" to article 15,17 of the Queen's Regulations and
Orders for the Canadian Forces (PC 1988-486 of March 17, 1988). The present Judge
Advocate General is Commodore Peter R. Partner, of the Nova Scotla Bar, who was
appointed to a three-year term in November 1990.

8 As noted in Chapter 1, QR & O are exempt from registration and publication pursuant to

the Statutory Instruments Regulatfons, C.R.C. 1978, c. 1508.
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Article 1.03 of the QR & O provides in part that:

... QR & O and all orders and instructions issued to the Canadian Forces under
authority of the Nt tional Defence Act, apply:

(a) to the Regular Force;

(b) to the Special Force,

(c) to the Reserve Force when subject to the Code of Service Discipline;® and
(d) unless the Minister otherwise directs, to all persons other than those
mentioned in subparagraphs (a), (b) and (c) of this article if they are subject to
the Code of Service Discipline.

As for persons in category (d) to whom QR & O would apply by virtue of being subject
to the Code of Service Discipline, section 55 of the National Defence Act sets out an
exhaustive list of such persons subject to the Code. In addition to members of the
Canadian Forces subject to the Code of Service Discipline pursuant to paragraphs
55(1) (a) to (c) , the following would also be subject to the Code:

1. A member of a foreign military forces seconded or attached to the Canadian
Forces (paragraph 55(1)(d));

2. A person, not otherwise subject to the Code of Service Discipline, who is
serving in the position of an officer or non-commissioned member of any force
raised and maintained outside Canada by Her Majesty in right of Canada and
commanded by an officer of the Canadian Forces (paragraph 55(1)(e);

3. A person, not otherwise subject to the Code of Service Discipline, who
accompanies any unit or other element of the Canadian Forces that is on service
or active service in any place. This does not include dependants of members in
Canada, but would include teachers at the schools on Canadian Forces bases in
Germany and also the dependants of members and teachers at these bases or
any other unit outside Canada (paragraph 55(1)(f) and subsection §5(4));

4. Subject to such exceptions, adaptations and modifications as the Governor in
Council may prescribe in regulations, a person attending a military educational
institution such as one of the three military colleges for cadets (paragraph

55(1)(@):

5. An alleged spy for the enemy (paragraph 55(1)(h));

The Code of Service Discipline is defined under section 2 of the National Defence Act as
meaning the provisions of Parts IV to IX of the Act. These Parts deal with service
offences, military jurisdiction and procedures at service tribunals for these offences.
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6. A person, not otherwise subject to the Code of Service Discipline, who, in
respect of any service offence committed or alleged to have been committed by
him, is in civil custody or in service custody (paragraph 55(1)(i)): and

7. A person, not otherwise subject to the Code of Service Discipline, while
serving with the Canadian Forces under an engagement with the Minister
whereby he agreed to be subject to that Code (paragraph 55(1)(j)).

In addition to regulations made by the Governor in Council and Minister under section
12 of the Act, Treasury Board may also make regulations pursuant to that section
prescribing the rates and conditions of pay and allowances of officers and non-
commissioned members, and the forfeitures and deductions to which the pay and
allowances of members are subject. Each article in QR & O is either a regulaticn or
order, and is marked as having been made by the Governor in Council, the Minister of
National Defence, Treasury Board or the Chief of the Defence Staff.

All matters relating to the management and operation of DND can be considered and
reported on pursuant to Standing Order 108(1) and 108(2) of the House of Commons
by the Standing Committee on National Defence and Veteran's Affairs (SCONDVA).
The Committee is also empowered to consider and enquire into matters referred to its
members by the House of Commons.

Part Il of the National Defence Act - The Canadian Forces

Military operations are under the control of the Canadian Forces, which is established
pursuant to section 14 of Part |l of the National Defence Act as "the armed forces of
Her Majesty raised by Canada and consist of one Service called the Canadian Armed
Forces." While DND with employees appointed under the Public Service Employment
Act,' and the Canadian Forces with enrolled military members, are established under
different parts of the National Defence Act, National Defence Headquarters at Ottawa is
a unified headquarters of civilian and military personnel for all national defence matters.

Y R.S.C. 1985, c. P-33.

10



Under section 15 of the National Defence Act, there are two components of the
Canadian Forces, the Regular Force, consisting of members who are enrolled for
continuing, full-time military service, and the Reserve Force, composed of members
who are enrolled for otiier than continuing, full-time military service. A third
component, the Special Force, may be authorized under section 16 in "an emergency,
or if considered desirable in consequence of any action undertaken by Canada under
the United Nations Charter, the North Atlantic Treaty or any other similar instrument for
collective security.” The last Special Force was established for personnel who served

in action in the Korean War."

Military commands, formations, bases, stations and units are embodied in either the
Regu!~ or Reserve Force components. The commands are the major organizational
elements of the Regular Forces and consist of three major environmental ones -
Maritime, Mobile (land forces) and Air, a Training System, and separate commands for

Communication, Northern Region and Canadian Forces Europe.

The Chief of the Defence Staff, appointed by the Governor in Council'? pursuant to
section 18 of the National Defence Act, presently General A.J.G.D. (John) de
Chastelain, is the senior Canadian military officer and is charged under subsection
18(1) with the control and administration of the Canadian Forces. Under subsection
18(2), all orders and instructions to the Canadian Forces that are required to give effect
to the decisions and to carry out the directions of the Government of Canada shall be
issued by or through the Chief of the Defence Staff unless the Goverrior in Council

""" The establishment of a Special Force in law should not be confused with “the placing of

forces on aclive service" by the Governor in Council under section 31 of the National
Defence Act. While active service was deemed necessary and so ordered for those
members participating in the recent Gulf War, ‘s effect is largely political and also
symbolic given the effect of Order in Council PC 1989-583 dated 6 April 1983 which
placed members of the Regular Force on aclive service anywhere in the world, and
members of the Reserve Force on aclive service who are serving outside of Canada.

2 The Chief of the Defence Staff and the Judge Advocate General are the only two

members in the Canadian Forces appointed by the Governor in Council.
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otherwise directs. Further direction is provided in article 1.23" of the QR & O which
provides that, except in matters invoiving the accounting of public funds, "the Chief of
the Defence Staff may issue orders and instructions not inconsistent with the National
Defence Act or with any regulations made by the Governor in Council, the Treasury
Board or the Minister:

(a) in the discharge of his duties under the National Defence Act; or
(b) in explanation or implementation of regulations."

An additional responsibility of the Chief of the Defence Staff is the call out of the
Canadian Forces in aid of the civil power under Part Xl of the National Defence Act,
which requires the requisition of a provincial attorney general, as in the case of the
deployment of military forces at Kanesatake and Kahnawake in Quebec in 1990." This
deployment of the Canadian Forces was not without criticism, as noted in the
"Presentation by the Indigenous Bar Association to the Standing Committee on
Aboriginal Affairs Regarding the Events at Kanesatake and Kahnawake during the
Summer of 1990.*'° Detailed accounts of the dramatic events at Kanesatake and
Kahnawake in 1990 have been provided in several recent books."

3 pyrsuant {o this section, the Canadian Forces Administrative Orders dealing with the

many aspects of military administration have been made by the Chief of Defence Staff.
These orders complete the three-level hierarchy of basic military instructions for members
of the Canadian Forces, the first and second levels being the National Defence Act and
the QR & O respectively.

“  As reported at p. 14 of the Defence 90 Annual Report {published by the Minister of
Supply and Services 1991), approximately 4000 Regular and Reserve Force membasrs
from all commands of the Canadian Forces, but mainly from 5* Brigade mécanisée with
headquarters at Quebec City, including the famous 22nd Regiment Third Battalion of
Valcartier, Quebec, were called out in aid of the clvil power in August 1990 at the request
of the attorney general of Quebec.

' [1991] 2 CN.LR 1-10,

' The most authoritative of such books is that written by Geoffrey York and Loreen Pindera

entitled Peoples of the Pines - The Warrlors and the Legacy of Oka(Litlie, Brown and
Company {(Canada) Limited: Toronto, 1991). Other books on this subject include One
Nation Under the Gun by Rick Hornung (Stoddart Publishing Co. Limited: Toronto, 1991),
which also discusses the difficulties at Akwesasne in 1989 and 1990, and also Oka:
Dernier alfbi du Canada anglais by Robin Philpot (VLB Editeur: Montréal, 1991). -
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On such aid of the civil power deployments, the Chief of the Defence Staff is the
authority, pursuant to section 278 of the National Defence Act, and not the Prime
Minister or Minister of National Defence, who decides what part of the Canadian Forces
is "necessary for the purpose of suppressing or preventing any actual riot or
disturbance or any riot or disturbance that is considared likely to occur."

Current Defence Policy - Defence White Paper of 1987
The most recent Defence White Paper was presented in 1987, but significant changes
in the international environment and in Canada's fiscal situation since then have led to
a major review of defence policy. A more recent statement on defence is set out in
Defence 90," the annual national defence report for 1990 that was published on May 1,
1991 under the authority of the two Ministers. The report provides that Canadian
security policy rests upon the following three major elements:*®

1. defence and collective security,

2. arms control and disarmament, and

3. the peaceful resolution of disputes.

Policy Statement of September 17, 1991

In a further statement' made on September 17, 1991, the Minister of National Defence
indicated a modification of defence policy, given the drastic changes that have
occurred in the overall geostrategic context, the budgetary constraints and the renewed
requirement for aid of the civil power and assistance to civil authorities. The Minister
stated that this review of defence "scrupulously adheres to the priorities that have long
been imposed upon our armed forces by our geography and history."® These
priorities were: |

7

Minister of Supply and Services Canada, 1991.
¥ Ibid., p. 3.

*  Statement by the Honourable Marce! Masse, Minister of National Defence, at the National

Press Theatre, September 17, 1991,
Supra, note 19, at p. 3.
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1. Defence, sovereignty and civil responsibilities in Canada;

2. Collective defence arrangements through NATO,? including our continental
defence partnership with the United States; and

3. International peace and security through stability and peacekeeping
ification and humanitarian assistance.”

operations, arms control ver
The Minister in his statement later outlined reductions of 9.5% in the Regular Force
military strength and 3% in the civilian workforce of the Department, as well as the
closing of the two Canadian bases in Germany, Bacen-Soeilingen and Lahr? As for
the Reserve Force, the Minister announced an increase in the establishment of the
Primary Reserve from 29,000 to 40,000, and for the Supplementary Reserve from
15,000 to 25,000. In terms of specific impact on Aboriginal Peoples, the modified
defence policy of September 17, 1991 is silent except to the extent that the Minister
also announced an unspecified increase in the establishment for personnel in the
Canadian Rangers, which should provide increased opportunities for Aboriginal
Peoples in the North and on the coasts of Canada.

As for the Armed Forces of the future, the Minister stated that the Department "fully
intends to retain, in particular:
. the means for controliing all movements within our territory, in our airspace,
in our territorial waters and in the areas adjacent to them;

. the command, control and communication systems required to carry out
national missions and those that we undertake as part of the Alliance; and

2 NATO is the acronym for the North Atlantic Treaty Organization, which provides unified
military leadership in the common detence of 16 Western nations. The first 12 nations
signed the North Atlantic Treaty forming NATO on April 4, 1949.

2 |bid.
?  bid., p. 5.
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. the naval, land and air forces required to accomplish any mission deemed
appropriate by the government."®

While the modified defence policy with the closure of the two major bases in Germany
contemplates a much reduced presence in Europe, there does not appear to be any
significant reduction in the roles and priorities that require military training and
operations by the Canadian Forces in Canada and consequential interference with the
exercise of aboriginal and treaty rights. Also, the continued commitment to collective
defence arrangements such as NATO, plus continued or increased domestic opposition
to intensive military training in the populated countries of Western Europe, will continue
the political pressure on Canada to accommodate the large scale military training ot
foreign allies,? such as is now done at Goose Bay, Labrador, at Shilo, Manitoba and at
Suffield, Alberta.

1992 Budget Developments

The 1992-93 federal budget was presented on February 25, 1992, by Mr. Mazankowski,
the Minister of Finance. Total federal government programme spending for 1992-93
was projected in the budget at $119.4 billion, up from $114.0 billion in the current year.
The 1992-93 budget would be about $1.05 billion less than expected, due to
widespread programme cuts that Mr. Mazankowski said would trim $7.29 billion from
total federal spending by the end of the 1996-97 fiscal year in which programme
spending was forecast at $132.0 billion.

DND would bear the brunt of the reductions, losing $2.19 billion over the next five
yoars, beginning with $258 million in 1992-93, which would leave it with some $12
billion. Defence spending would be cut by $2.2 billion over the 1982-93 to 1996-97
period. Stating that the world had changed a great deal since the defence policy
statement of September 17, 1991 in that the Soviet Union had ceased to exist and the

# bid., p. 7.

# Such foreign allies conducting foreign military training or exercises include the United
States, Britain, Germany, and the Netherlands.
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conventional military threat in Europe had all but disappeared, Mr. Mazankowski
announced that the planned pull-out from Lahr and Baden could be advanced and a
stationed task force of 1,100 personnel would not be necessary. Furthermore, in the
next two years, savings would be achieved in capital spending, research and
development, public communications, administration, and through a rationalization of
supply depots. Specifically, the CF-18 Forward Operating Location at Kuujjuagq,
Quebec would not proceed at this time but the government would proceed with an
alternative defence presence in Northern Quebec. The government would also review
all land holdings in urban arcas currently held by DND to determine whether significant
benefits could be effected through their rationalization or disposal.

While DND must over the coming months and years plan and implement the
announced budget reductions, its effect on Aboriginal Peoples at this point, other than
not proceeding with a base at Kuujjuaq for the CF-18 or the possible disposition of
defence establishments on land created from reserve land, would appear to be
minimal.

Canadian Defence Policy - April 1992

On April 28, 1992, the Minister of National Defence made public a 38-page booklet (44
pages in French) entitled "Canadian Defence Policy'® to elaborate a new framework for
Canadian defence and to provide a fuller account of the policy announced cn
September 17, 1991, taking into consideration the impact of the 1992 Budgjst as
discussed above. No changes in defence priorities or significant new policies were
announced. As for foreign military training, continued opportunity for such training on
Canadian territory would be made available on a cost recovery basis.? No direct
mention of Aboriginal Peoples is made in the policy, although under the section

#  Department of National Defence, 1992,
7 bid., p. 9.
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"Defence in the North,"® the conduct of military exercises in the North, and plans to
expand the Canadian Rangers and to develop a military facility in northern Quebec, will

undoubtedly have an impact.

Scope of Military Operations and Opposition by Aboriginal Peoples

DND has the administration and control of approximately 600,000 hectares of land® in
Canada, and ranks second in the federal government in respect of land owned only
after Environment Canada, which administers the many national parks in Canada. The
Department also leases by formal lease and provincial reservation approximately
1,700,000 additional hectares of land.*® The largest such area is the 1,175,306 hectare
Primose Lake Air Weapons Range of Canadian Bases Forces Cold Lake, which is
leased from the Provinces of Alberta and Saskatchewan; this weapons range has a
total area more than twice the size of the province of Prince Edward Island which has

an area of 566,000 hectares.

While many bases, stations, armories and other defence establishments are located in
urban areas in Canada, the nature of military training and operations, such as land
warfare training exercises and low-fiying by the Canadian Forces and by the foreign
forces of its military allies, dictate that such activities will occur primarily in non-
residential and northern areas, where aboriginal and treaty rights exist and may well be
exercised. Also, the nature of defence activities, for example the use of firearms and
mechanized armoured vehicles and low-flying jet aircraft, is such that these activities

®  bid., pp. 18-19.

@ By comparison, there were 2,684,447.7 heclares (an area approximately half the size of
Nova Scotia) of Indian reserve land as of December 31, 1989, as recorded by Indian and
Northern Affairs Canada in the Schedule of Indian Band, Resenes and Settlements
Ir;cluo;igg - Membership and Population Lecation and Area in Hectares, December 1990,
atp. 179.

¥ Given that Canada is 9,970,610 square kilometers in area including Inland waters, DND
therefore has control of approximately 0.06%, and leases an additionai 0.17%, of the total
area of t|he country, as compared 1o 0.27% of the total area of the country in Indian
reserve lands. ’
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may be incompatible at times with the exercise of traditional aboriginal and treaty rights
such as hunting, fishing, trapping and other aboriginal harvesting-type rights.

In addition to any representations thrdugh the political process or media, actual
challenges to military activities and the use of military property by Aboriginal Peoples
based on aboriginal title and rights will generally take one of two possible forms:
recourse through the Canadian legal system by claims in Federal Court or other
superior courts, generally against Her Majesty in Right of Canada, the Minister of
National Defence and senior military authorities initiated by Aboriginal Peoples; or by
self-help in the form of trespass or other disruption on defence establishments such as
at Canadian Forces Base Goose Bay in relation to low-level flying in L.abrador, or in the
training area at Chilcotin, British Columbia, or road blocks or other demonstrations off
defence establishments. In the latter form, provincial civil law enforcement authorities
such as the R.C.M. Police would normally be called in to assist in resolution; as will be
discussed in Chapter 3, self-help has led to arrests ana Criminal Code charges in
which defences of aboriginal title have been raised. Legal issues, ‘ncluding the
fiduciary duty owed to groups of Aboriginal Peoples in the surrender or expropriation of
land for military use, have been raised in the civil court proceedings commenced by
Aboriginal Peoples and will also be discussed in Chapter 3.

Claims by Aboriginal Peoples or by any other person for damages may of course arise
out of military training and operations.®' Payment in respect of such claims for
damages against the Crown and its servants, including requests that the Crown make
ex gratia payments as compensation for losses or expenditures, but not including
claims for damages arising out of contract, are handled under Chapter 4 of Part Ili of
the Treasury Board Information and Administrative Management - Material, Services

® As will be discussed in Chapter 3 of the thesis, a number of such claims were made by

members of the Cold Lake First Nations Band for loss of trapping and hunting gear when
the Provinces of Alberta and Saskatchewan agreed {0 lease land in 1953 for the Primose
Lake Air Weapons Range and the Band members were excluded without consultation
from the Range.
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and Risk Management, entitled "Claims and Ex Gratia Payments,"? Under paragraph
10 of this policy, an undertaking to pay a claim not exceeding $80,000, or any amount
if the payment is ex gratia, may be made by DND if an opinion on liability is obtained
from the Office of the Judge Advocate General. Claims not of an ex gratia nature and
exceeding $80,000 must be referred to the Deputy Attorney General of Canada for a
legal opinion.

% The policy in this chapter was in force effective September 5, 1992 pursuant to Treasury
Board Minutes 816967 and 816968, August 13, 1991) made under the authority of
section 7 of the Financial Adminstration Act, R.S.C. 1885, c. F-11, and Order in Council
PC 1991-8/1695 of September 5, 1991. The policy applies to all federal depariments and
departmental corporations named in Schedules | and 1l of the Financial Adminstration Act
and cancelled a number of regulations and orders, including the National Defenice Claims
Order, 1970, C.R.C. 1978, c. 715, which had previously governed claims against the
Crown in respect of defence aclivities.
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Chapter 3 - Aboriginal Legal Challenges to Defence Activities
Introduction
As stated in Chapters 1 and 2, the infringement of aboriginal and treaty rights of
Aboriginal Peoples has been raised in a number of legal proceedings, both civil and
criminal, involving defence establichments, military operations and other defence
activities in Canada. While some of these cases have been adjudicated, and their
decisions and reasons for judgment can be discussed, others have not and only their
pieadings and other background information can be examined. None of these cases
have yet been considered by the Supreme Court of Canada. The following is a list, in
chronological order of the dates on which the actions were commenced, of Aboriginal-
defence related civil cases:

1. Kruger et al. v. The Queen' (hereinafter Kruger) - case commenced in 1979 in
respect of expropriation of reserve land for emergency landing field for defence
purposes during World War il and for use as municipal airport;

2. Sarcee Band of Canada v. Canada® (hereinafter Sarcee) - 1982 claim
involving 940 acres® of reserve land surrendered and transferred in 1952 to DND
for military use;

3. Angeline Shawkence et al. v. Her Majesty The Queen® (hereinafter Stoney
Point as the land in question was formerly the reserve of the Stoney Point Band)
. 1985 claim for land and compensation for reserve land expropriated from
Stoney Point Band during World War i

4. The Cold Lake First Nations et al. v. Her Majesty in right of Canada®
(hereinafter Cold Lake) - 1989 claim for land and compensation for land leased

! SQBS). 17 D.L.R. (4th) 591 (F.C.A.), leave to the Supreme Court of Canada refused 62
.R. 103.

2 Federal Court Trial Divislon Action No. T-1627-82.

Inasmuch as the pleadings in the Sarcee case have consistently and extensively referred
to various portions of the Sarcee Reserve No. 145 that have been proposed for
surrender, surrendered or sold in terms of acres, metric equivalents will not be used in
the review of the Sarcee case in this chapter.

4 paderal Court Trial Division Action No. T-702-85.
5 Federal Court Tria! Division Action No. T-2026-89.
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by provinces of Alberta and Saskatchewan to federal government as air
weapons range;

5. Chief Francis Laceese et al. v. Minister of National Defence and Minister of
Environment (hereinafter Toosey Band as the application was brought on behaif
of members of the Toosey Band)®- application of Environmental Assessment and
Review Process Guidelines Order (hereinafter EARP)’ to military exercise in 1990
at Chilcotin training area in British Columbia; and

6. Naskapi-Montagnais Innu Association v. Canada (Minister of National
Defence)® (hereinafter NMIA) - application of EARP in 1990 to low-level fiying
training operating out of Goose Bay, Labrador.

In addition to the above civil actions, criminal proceedings involving Aboriginal Peoples
and defence establishments have also recently taken place in respect of protests at
Canadian Forces Base Goose Bay, Labrador. Reported cases include R. v. Ashini et
al.? in 1989 in which both the trial, and the acquittal of a mischief charge in Provincial
Court based on a colour of right defence as to aboriginal title, were nullified on appeal
for technical reasons, and the cases of A. v. Roche et al.'® and A. v. Penashue' in
which the Aboriginal accused were convicted in 1990 and 1991 respectively on similar
mischief charges.

All of the above cases, except for two, were commenced after the landmark decision of
the Supreme Court of Canada in 1984 in Guerin v. The Queen."> The only two

®  Federal Court Trial Division Action No. T-273-90. Addy J. in an unreported decision on
January 19, 1990 dismissed the application.

7 SOR 84/467, made pursuant to section 6 of the Department of the Environment Act,
R.S.C. 1970, c. 14 (2nd Supp), now R.S.C. 1985, ¢. E-10.

& (1991), 5 C.E.L.R. (N.S.) 287 (F.C.T.D.).

® [1989] 2 C.N.L.R. 119 (Nfid. Prov. Ct) and [1989] N.J. No. 227 (Nfld. C.A).
% (1991), 90 Nfid. & P.E.|.R. and 280 A.P.R. 199 (Nfid. Prov. Ct).

" (1991), 90 Nfld. & P.E.I.R. and 280 A.P.R. 207 (Nfid. Prov. Ct.).

2 (1984), 13 D.L.R. (4th) 321, [1984] 2 S.C.R. 335, [1984] 6 W.W.R. 481, 50 B.C.L.R. 301,
20 ET.R. 6, 36 R.P.R. 1, 55 N.R. 161.
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Aboriginal-defence related recorded cases prior to the decision of that Court in Guerin
are Kruger, which was commenced in 1979, and Sarcee in 1982, which was stili
commenced after the Federal Court Trial Division decision® in Guerin. In the case of
Kruger, this was later decided by the Federal Court of Appeal on March 18, 1985 with
the benefit of the 1984 Supreme Court of Canada decision in Guerin. While the
decision in Guerin is central to a general understanding of the concept of fiduciary
duty, as will be later presented in this thesis and discussed in detail in Chapter 5, it is
not an Aboriginal-defence related case which will otherwise be analyzed in the present
Chapter.

In examining the legal issues in the Aboriginal-defence related actions, these cases can
be categorized as follows:

1. Expropriation of Reserve Land for Defence Purposes - Kruger and Stoney
Point. The leading case of Kruger and that of Stoney Point both concern
expropriation of reserve land for defence purposes during World War |, after
unsuccessful negotiations for surrender, and the federal government
responsibility, including the fiduciary duty, to the respective Aboriginal bands;

2. Surrender of Reserve Land for Defence Purposes - Sarcee: This case, on
the.other hand, is similar to Guerin in that a surrender of reserve land, and the
surrounding negotiations, consultations, and fiduciary duty are in dispute;

3. Access under a treaty to Crown Land used for military purposes - Cold
Lake: While this case also involves surrendered land, interpretations of the treaty
and the applicable Natural Resources Transfer Agreement as to the access to
such surrendered Crown land are the central issues:

4. Application of EARP to Defence Activities - Toosey and NMIA: Both cases
concern the halt or review of defence activities in light of alleged violations of
aboriginal rights and the application of EARP to the defence activities: and

5. Criminal Proceedings and Defence Establishments - The criminal

- 13

As will be discussed in more detail in Chapter 5, Collier J. of the Federal Count Trial
Division found that an enforceable trust had been created upon surrender of reserve land
to be leased, and that the trust had been subsequently breached by the Crown. His
decision is reported at (1982), 10 E.T.R. 61. '
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prosecutions at Goose Bay concern the claim of aboriginal title in the context of
colour of right defences to charges of mischief.

Expropriation of Reserve Land for Defence Purposes

Both the Kruger and Stoney Point expropriations occurred after unsuccessful
negotiations for surrender of reserve land for defence purposes in World War Il. The
applicable provision in the /ndian Act' of 1927 as to the Crown's historic responsibility
to protect Indians in transactions with third parties in respect of reserve land was
section 19, which read as follows:

All reserves for Indians, or for any band of indians, or held in trust for their
benefit, shall be deemed to be reserved and held for the same purposss as they
were held heretofore, but shall be subject to the provisions of this Part.

In lieu of surrender, jurisdiction to expropriate reserve lands and compensate was

authorized by section 48 of the Indian Act, which provided in part:

(1) No portion of any reserve shall be taken for the purpose of any railway, road,
public work, or work designated for any public utility without the consent of the
Governor in Council ...

(2) In any such case compensation shall be made therefor to the Indians of the
band....

(4) The amount awarded in any case shall be paid to the Minister of Finance for
the use of the band of Indians for whose benefit the reserve is held, and for the
benefit of any Indian who has improvemants taken or injured.

1. Kruger v. The Queen'®
In Kruger, two portions of Penticton Band'® reserve land, referred to as parcels "A* and
"B" on the Penticton Indian Reserve No. 1 at the south end of the Okanagan Lake in

" R.S.C. 1827, c. 98
' Supra, note 1.

' As of December 31, 1989, Indian and Norirern Affalrs Canada recorded in the Schedule
of Indian Band, Reserves and Settlements Including - Membership and Population
Location and Area in Hectares, December 1990, that the Penticton Band had a band
membership of 583 and a reserve population of 332 on three reserves, with 18,691.5
hectares (46,185 acres) of land.
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British Columbia, were expropriated in 1940 and 1944 respectively under the authority
of section 9 of the Expropriation Act' and subsection 48(1) of the Indian Act, 1927.
Parcel "A" was for use as a municipal airport by the federal Department of Transport
and parcel "B" was required by DND as an emergency landing field for the west coast
defence system during the Second World War. Subsequently, because of an opinion
of the Deputy Minister of Justice that Indian lands could not be expropriated, but only
surrendered, the Indians were asked to surrender parcel "B" to the Crown and did so in
1946 on payment of $15,000. While only the parcel "B" land relates to national defence
interest, the issues of expropriation of reserve land and fiduciary duty of government
officials raised in Kruger are relevant to later discussions in this thesis.

This action was brought in Federal Court Trial Division in March 1979 by Morris Kruger,
Chief of the Penticton Indian Band, and councillors of the Band, for damages for
breach of trust and lost revenue, or, in the alternative, for damages for wrongful taking.
The action was dismissed at trial' on July 9, 1981, j.e., just six days after the Federal
Court Trial Division found for the plaintiffs in Guerin, as will be discussed in detail in
Chapter 5 as t¢ the general fiduciary duty of the Crown in respect of the surrender of
reserve land. While finding that officials had not committed a breach of trust in Kruger,
the trial judge did state that the Crown stood as a fiduciary vis-a-vis the Indian Band,
and no appeal was taken by either of the parties on this finding.

The appeal of Kruger to the Federal Court of Appeal was dismissed in a unanimous
decision on March 18, 1985; each of the three justices, however, dslivered a separate
decision with somewhat different reasons. Both Heald and Urie JJ. considered the
claim to be statute-barred, but only the former and not the latter found a breach of
fiduciary duty by the Crown. The third justice, Stone J., found no breach of duty and
did not address the question of the limitation period.

7 R.S.C. 1927, c. 64.
' Kruger et al. v. The Qusen (1982), 125 D.L.R. (3d) 513 (F.C.T.D.).
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In considering the decision of the Supreme Court of Canada in the Guerin case in the
context of the Kruger appeal, Urie J. stated at p. 647 that the factual situation of Guerin
in respect of the surrender of Indian lands to the Crown on certain terms was not the
factual situation in the Kruger case. However, he was prepared to accept for purposes
of the appeal that the principle propounded by Dickson C.J. in Guerin as to the
creation of a fiduciary duty on the surrender of reserve land applied in Kruger. Urie J.
then stated that:

.... When the Crown expropriated reserve land, being Parcels "A" and "B", there
would appear to have been created the same kind of fiduciary obligation, vis-a-
vis the Indians, as would have been created if their lands had been surrendered.
The precise obligation in this case was to ensure that the Indians were properly
compensated for the loss of their lands as part of the obligation to deal with the
land for the benefit of the Indians, [and] just as in the Guerin case, the obligation
was to ensure that the terms of the lease were those agreed to by the Indians as
part of the general obligation to them to ensure that the surrendered lands be
dealt with for their use and benefit. How they ensured that lies within the
Crown's discretion as a fiduciary and so long as the discretion is exercised
honestly, prudently and for the benefit of the Indians there can be no breach of
the duty.'

Urie J. subsequently considered three specific possible breaches of the fiduciary duty
of the Crown. First, as to the alleged conflict between the two federal government
departments, the Department of Mines and Resources, Indian Affairs Branch and the
Department of Transport (acting for DND), he found at p. 648 that the Penticton Indian
agent, his superior and others in Indian Affairs had argued strongly as to the proper
compensation payable as rent but that "the transport officials also had a duty in the
performance of their functions, not a direct duty to the Indians but a duty owed to the
people of Canada as a whole, including the Indians, not to improvidently expend their
moneys." According to Urie J., the fact that a decision was taken which unfortunately
was not wholly in accord with the views of the Indians as to the worth of the land was
not a breach of fiduciary duty when all the circumstances relating to the transaction
were taken into account, nor that there was a conflict of interest to be resolved.

" Supra, note 1, at p. 647.
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The second alleged breach of fiduciary duty by the Crown concerned the knowledge of
the officials of indian Affairs as to the "peculiar value and importance" of the land. Urie
J. commented on various correspondence of officials of Indian Affairs and the
Department of Transport concerning the value and importance of the land parcels to
the Penticton Band, stating:

... a fair reading of the recoru indicates that officials at all levels were well aware
of their respective obligations and discharged them to the best of their abilities.
Valid criticism might be directed to the inordinate length of time required to

make payment of the compensation but | do not conceive that to be a breach of
duty sufficient to invalidate the expropriation.?

The failure to disclose the opinion of the Deputy Minister of Justice that parcel "B"
could only be surrendered and not expropriated was also alleged as a third breach of
the fiduciary duty. In this respect Urie J. agreed with the trial judge that a prima facie
case had not been made out that the existence of the opinion had not been
communicated, and that this onus rested with those making the allegation. He also
added that expropriation of the land pursuant to section 48 of the Indian Act was valid
and that the surrender was both superfluous and a nullity.

In addition to the specific three attacks as to breach of the fiduciary duty, Urie J. also
considered the appellants' basic criticism of the conduct of the Crown in its dealing
with the reserve lands that by resorting to expropriation to obtain land for defence
purposes and for a municipal airport the Indians were effactively deprived of their
options to refuse to sell, or to negotiate suitable lease terms or sale prices. In
summary, Urie J. asked the following question as to breach of the fiduciary duty:

From these considerations and facts, the question which must be posed is, did
the fact that the competing considerations were resclved in respect of both
Parcels "A" and "B", with the concurrence of the Indians, on terms which clearly
were compromises, not entirely satisfactory to either of the Lranches of the
Crown, result in a breach of the Crown's fiduciary duty to the I~dians entitling

* Ibid., p. 652.
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them to the remedies sought in this action? ...’

He subsequently answers his question in the negative, commenting that if the
submissions of the appellants were to prevail the only way that the Crown could
successfully escape a charge of breach of fiduciary duty in such circumstances would
have been to have acceded in full to the demands of the Indians or to have withdrawn
from the transactions entirely, and the competing obligations on the Crown would not

permit such a result.

This finding in Kruger is significant in the context of Aboriginal-defence related issues in
that it appears to acknowledge that when the Crown has competing interests, i.e, in
this case under its section 19 of the Indian Act responsibility and fiduciary duty to the
Indian Band in question and its members, and its responsibility for national defence
under the Militia Act? during World War 1I, the Court will defer to the Crown in its
resolution of these conflicts, compensation issues aside, in the absence of any
improper conduct by the Crown. There appears to be no test suggested by the Court
that the Crown demaonstrate, for example, that alternatives to a defence airport at
Penticton were considered, or that the airport was absolutely essential to the war-effort.
As will be'discussed in Chapter 6 when fiduciary duty in the context of section 35 is
examined in light of R. v. Sparrow,® this lack of justification placed on the Crown is
probabiy no longer the law.

The second justice, Heald J., agreed at p. 597 with Urie J. that section 48 of the Inclian
Act permitted expropriation of lands on an Indian reserve and also considered that the
remarks of Dickson C.J. as to the existence of a fiduciary duty in relation to
surrendered Indian land could not be construed as to be authority for the proposition

2 bid., p. 654,
2 R.S. 1927, c. 132, as amended.

® R, v. Sparrow (1990), 70 D.L.R. (4th) 385, [1990] 1 S.C.R. 1075, [1990] 4 W.W.R. 410, 46
B.C.L.A. (2d) 1, [1990] @ C.N.LR. 160, 56 C.C.C. (3d) 263, 111 N.R. 241,
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that the fiduciary relationship only arises where there is a surrender of Indian lands to
the Crown. Heald J. found the fiduciary obligation to arise in Kruger on the facts as a
conseguence of the proposal to take Indian lands. Unlike his two brothers Urie and
Stone JJ., however, he found on the facts in Kruger that the Crown had not discharged
the onus cast upon it to show that an advantage had not been taken of the Indians in
the transaction and that there was a breach of fiduciary duty in respect of the
acquisition of both parceis "A" and "B". Although this finding differed from those of the
other two justices, and he later found that the appellants' causes of action were statute-
barred in any event, it is apparent by his comments that he was prepared to hold
government officials to a very high standard of conduct in their dealings with the
Penticton Band, as is now the law given the Sparrow decision.

Specifically, Heald J. found at pp. 607-8 in respect of parcel "A" that the federal
departments were in conflict concerning the manner in which the Band should have
been dealt with and that in respect of the fiduciary duty owed to the Indians the law
was clear that "... one who undertakes a task on behalf of another must act exclusively
for the benefit of the other, putting his own interests completely aside" and that
"[e]quity fashioned the rule that no man may allow his duty to conflict with his
interest."* Heald J. later conciudes that the unmistakable inference to be drawn from
the record was that the views of the Department of Transport prevailed over those of
Indian Affairs and that despite the good and sufficient reasons by the former
department for wanting the land, the Crown was not relieved of its fiduciary duty to the
Indians.

Heald J. likewise finds at p. 622 in respect of parcel "B" pursued by DND that there was
an apparent conflict of interest between two departments of the Government of Ganada
(really between the Department of Transport and DND on one side and Indian Affairs
on the other). As evidence of the seeming indifference to the plight of the Indians,

# These two quotations used by Heald J. were taken from pp. 618 and 612 of the text of
D.W.M. Waters, Law of Trusts in Canada (1974) (Carswell: Toronto, 1974).
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Heald J. refers to the initial valuation - only $50 per acre when $250 to $300 was a
common price; ignoring the considered opinions of officials of the Department of indian
Affairs as to value; possession of the property being taken for some 18 months without
paying the Indians anything on accourt of compensation; and by their rather leisurely
approach to negotiations for compensation as compared to their great haste in taking
possession and depriving the Indians of a livelihood. Heald J. also found that there
had not been full disclosure of all relevant facts to the Indians and that they had been
kept in the dark for very long periods of time.

In his judgment, Heald J. was also critical of the attitude of the Crown officials outside
of the Indian Affaifs Branch as not being concerned in any way with the welfare of the
Indians and leaving protection of the Indian interests to the Indian Affairs Branch.
Heald J. conceded that this may have been a defensible posture for the officials of
other departments, given their own urgent priorities in wartime, but stated that the
Governor in Council was not able to default in its fiduciary relationship to the Indians
on the basis of other priorities and c